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DOMINION LAW REPORTS

HILL v. FRASER.

Alberta Supreme Court. Hyndman, ./. September 6, 1914.

1. Landlord and tenant mill 1)—110)—Distress for bent—Stivvlation
TO KKEP VP STOCK—E.NFoIU KAIUI.ITY—INJVNCTION.

A provision in n Ichhc whereby tlio tenant, n retail meivliant, liiml* 
liiniM'lf to keep on the «lemisetl premises at all times goods enough to 
cover four months' rental under distress will not la* specifically en
forced hy the court, and an injunction restraining the tenant from re
ducing his stock will he refused on the ground that the court would, 
contrary to practice, thereby he assuming to superintend the execution 
of the stipulation from day to day during the tenancy.

[Chipps v. Jackson ( 1887), 50 L.J. Ch. 1). 550. applied.]

Application for an injunction restraining the defendant as 
tenant front reducing his stock of goods below a four months’ 
rental, *1,200.

The application was dismissed.

C. A. (irant, K.C., for plaintiff.
S. IV. Fit Id, for defendant.

11 yxdman, J. :—This is an action for an ' restrain
ing defendant from removing the goods and <* Is from his 
premises or from selling or otherwise disposing of the same ex
cept with respect to any surplus he may have at any time over 
and above sufficient to pay four months’ rental equivalent to 
*L-00, under distress and for an order compelling the defendant 
to keep goods and chattels upon the premises leased so as to be 
sufficient to pay four months’ rental provided for in the lease.

It appears that the plaintiff leased to the defendant and one 
A. I). Berry a portion of the ground floor of the building situated 
on lots 22 and 23, river lot 6 in the City of Edmonton, according 
to plan E and known as 621 First St., for a term of two years 
from April 1, 1914, at the annual rental of *3,600, payable in 
monthly instalments of *300 each in advance on the 1st day of

1 —IS D.L.R.
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every month. Subsequently the plaintiff agreed to release the 
said Berry and to accept the defendant alone as his lessee.

The defendant at the present time is in arrears of rent and 
it is alleged that he proposes to vacate the premises and remove 
the goods and chattels therefrom and that he has not kept on the 
premises a sufficient quantity of goods and chattels to satisfy a 
possible distress warrant for at least four months’ rent. On 
August 22 last an interim injunction was granted by the Master 
in Chambers restraining the defendant until September 2 from 
removing the goods and chattels from the said premises. A 
motion is now made by the plaintiff for an order continuing tin- 
injunction until trial.

Counsel for defendant raised, amongst others, the following 
objections, (1) that the plaintiff was himself, in fact, a sub-lessee 
and that his demise to defendant exhausted the full term of his 
own lease, and, therefore, having no reversion in the property, 
was not entitled to distrain for arrears of rent, thus rendering 
the clause in the lease ineffective; and (2) that even if he had 
the right of distress, an injunction should not be granted in a 
case of this nature on the ground that it would be equivalent to 
an order for specific performance and would mean that the Court 
would have to exercise continuous superintendence over the busi
ness of the defendant to see that the injunction was complied 
with. It appeal's that the defendant is a retail merchant, whos« 
stock-in-trade and the value thereof varies from time to time in 
the usual course of the business of a retailer.

1 do not think that this is a proper ease in which to grant an 
injunction for the reason that it practically amounts to an orde 
compelling the defendant to cease doing business in case his stock 
fell to $1,200 and for financial or other reasons he was unable tu 
increase it. It could never have been intended by cither of tin 
parties that such would be the effect of the clause in the least- 
under consideration. My opinion is that the only remedy (if 
any) under this particular clause would lx? the right to terminait 
the lease for breach of covenant, but not that the lessee should 
be prohibited from doing business as a retailer. The agreement 
was to keep upon the premises sufficient goods to answer a dis
tress for four months’ rent, and what is really being asked fur
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is an order for specific performance compelling defendant to 
carry out the term of his agreement to keep his stock up to a cer
tain standard. The ease of Phipps v. Jackson ( 1887), 56 L.O. 
Ch. I). 550, seems to me to be exactly in point. There the tenant 
agreed “at all times during the tenancy to keep a sufficient stock 
of sheep, horses and cattle.” The tenant threatened to dispose 
of all his stock and effects and widely advertised his intention so 
to do, and an injunction was asked for restraining him from al
lowing the farm to remain without a proper and sufficient stock 
of horses, cattle, etc. Stirling, J., refused to grant the injunction 
on the ground that it would virtually mean that he would have 
to superintend the execution of this particular stipulation during 
the remainder of the tenancy and that this was contrary to the 
practice of the Court, and that the Court will not undertake to 
superintend the performance of a series of continuous acts.

The facts here appear to me to lie analogous to those in the 
case cited and the application falls within the rule referred to.

As I have come to the conclusion that the injunction should 
not be granted on the 2nd ground raised by counsel for defend
ant, I do not deem it necessary to consider the first objection. 
The application is, therefore, dismissed.

Application dismissed.

HOLMESTED v. ANNABLE.

Saskatchewan Supreme Court, Xcirlamla, •/. June 17, 1014.

1. Corporations and companies ( fi IVG—120)—Officers—Directors—
Fiduciary relation—Liquidator—Receiver.

A liquidator under the Companies Winding-up Act, R.S.N. laott, eh. 
7H. may legally sell his company’s property to a director in the ah-
•tent....... a shewing that the fiduciary relationship between the com
pany and its directors, which is primû facie determined by sub-sec 
H of see. 7 of the Act, was actually kept in force.

2. Corporations and companies (# IV0—120)—Officers—Fiduciary
relation—Liquidators—Receivers.

Sub-sec. 5 of sec. 7 of the Companies Winding-up Act, R.S.S. 1000, 
ch. 78, under which all the powers of a company's directors cease (un
less the company itself or its liquidator may otherwise determine) 
operates to cancel the fiduciary relationship previously existing be
tween the company and its directors.

Action by a transferee of the interest of a director of a 
company in certain of its property which the director had pur-
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chased for his own use and benefit, the defence disputing the 
right of a director to make such a purchase on I he ground of 
fiduciary relationship.

Judgment was given for the plaintiff.

Willoughby, Craig c(- McWilliams, for the plaintiff.

Newlands, J. :—The defendant purchased the property of 
the Moose Jaw Nursery Co. from W. XV. Davidson the liqui
dator of the company for the sum of $15,000. At the time of 
this purchase Malcolm J. McLeod, J. A. Killough and XX'. Doree 
entered into an agreement with Annahlc to become parties with 
him on certain promissory notes which were given to enable 
Annable to pay off certain debts of the company, the payment 
of which was part of the consideration of the company's pro
perty in consideration of which Annable agreed to give them an 
equal interest in this property with himself. McLeod assigned 
his interest to the plaintiff, who brought this action to recover 
McLeod's share of the proceeds from Annable. The defence was 
that Annable bad made a settlement with McLeod and that 
there was no sufficient memorandum to satisfy the Statute of 
Frauds. After hearing the evidence, I held that no settlement 
had been made with McLeod and that the Statute of Frauds was 
not a defence because* the agreement in question was not an 
agreement for the sale of land but an agreement to share th*; 
profits, and, therefore, did not come within the statute.

I. however, reserved the question as to whether the agree
ment was a legal one, Annable and the other parties mentioned 
having been directors of the Moose Jaw Nursery Co. Fpon 
consideration 1 do not think the fact of their having been dir 
ectors affecte the agreement between them or the sale to Annable. 
The company was in liquidation and by sub-sec. 5 of sec. 7 of the 
Companies XVinding-up Act, it is provided:—

V|Hin the appointment of li<|iii«lat«»rH all the powers of the directors 
shall cease except insofar as the company in general meeting or the li<|ui- 
ilators may sanction the continuance of such powers.

No evidence was given that the powers of the directors ha 1 
been continued, and therefore, I think there would lie no fiduci-
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ary relationship between them and the company and nothing to 
prevent them from purchasing the assets of the company from 
tlie liquidator.

The plaintiff is therefore entitled to recover one quarter of 
the profits made by Aimable upon the property purchased by 
him from the liquidator. Evidence of the amount of this profit 
was taken at the trial and I refer this evidence to the Local Re
gistrar and direct him to take an account of the profits and to 
enter judgment for the plaintiff for his interest in the same.

1 cannot in this action decide the question which was raised 
by the liquidator in giving his evidence that all the profits 
made by Amiable over $13,000 was to be paid to him. The writ
ten agreement does not shew this. I will, however, grant a stay 
of thirty days to enable him to bring an action if he is so ad
vised.

Judgment for plaintiff.

Annotation—Receivers (81B—101—When appointed.

An annotation on “When receivers may be appointed" imports a fore
word on the distinction between “receivers” and “liquidators" and "man
agers." The term “liquidator" in the Imperial Act is in a limited sense 
construed to include a “receiver" under some circumstances: Re Rntjlish 
Hank of the River Plate, [1892] 1 ('ll. 301. A “receiver" means, a person 
who receives rents or other income, paying ascertained outgoings; hut In* 
does not manage the property in the sense of buying and selling or any
thing of that kind; lie merely takes the income and pays necessary out
goings. while a “manager” carries on the trade or business: Re Manchester 
ami Milford R. Co., 14 Cli.D. (145, at 052. A “receiver and manager" stands 
in the same position as a “receiver.” but the former has a larger scope than 
the latter and is empowered to carry on the business of the company, 
whereas a “receiver" is merely authorized to take possession and protect, 
the property which comes into his hands: Mane hr it ter v. Milford R. Co.. 14 
Cli.D. (145 ; Parker & Clark on Company Law (1009). p. 282.

A “receiver" or a “receiver and manager" as an officer of the Court is 
appointed by the Court to take possession of certain property and to pro
tect it for the benefit of the parties interested therein: Parker & Clark 
on Company Law ( 1900). p. 282. The appointment of a “receiver” is 
not a mere matter of discretion, but the party asking for such an appoint
ment is, in a proper case, entitled <\r drbito juntitiae: Parker & Clark on 
Company Law (1909), p. 283. Where a liquidator already in possession 
of property is. by the Court appointed receiver also, such appointment is 
a matter of discretion and the Court of Appeal will not, except under 
special circumstances, interfere with this discretion: Giles v. \ at hall. XV.
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Annotation, ( continued )—Receivers ( § IB—10)—When appointed.

X. (1886). 51; Parker 4 ( lark on Company Law (1001)). p 283. A "re
ceiver.” or a “receiver and manager.” ap|x>inted by the Court is not an 
agent, but a principal; when appointed out of Court he *s an a am I and 
not a principal: Riviere on Receivers and Managers (1012). p. 155, and 
cases there cited. A memorandum sent to tenants by a landlord directing 
them to pay their rents to a third party will not. of itself, constitute 
such third party a “receiver” of such rents or confer upon him any powers 
of a "receiver” or a power to distrain : Ward V. Shaw (1833). 2 Moore & 
Sc. 750; Riviere on Receivers ami Managers (1012), p. 101. The first 
statutory powers of appointing a receiver conferred specially on mort 
gagées were created by Lord C'ranworth’s Act. Imp. Statute 23 & 24 Viet, 
cli. 145. A discussion of the provisions relating to receivers in that Act 
and in the Conveyancing Act 1881 will be found at pp. 103 to 200 of 
Riviere on Receivers and Managers (1012).

Where a receiver is appointed out of Court under any power in that 
behalf contained in any document, the powers of such receiver will depend 
on the document creating the power of appointment rend with the appoint
ment itself; Riviere on Receivers and Managers ( 1012). p. 100.

Since the passage of the Imperial Judicature Act a receiver may be 
appointed, under sec. 25. sub-sec. 8 of the Act (cli. 00 of statutes 1873) in 
cases in which it shall appear to be "just and convenient” that such ap
pointment be made, the power thus conferred enlarging that formerly 
possessed by a Court of Equity : Anylo-Italian Hank v. Davies, 0 Ch.D. 
275.

This provision of the Judicature Act has been adopted in nearly all the 
provinces of Canada: See the Judicature Ordinance of the North West 
Territories, sec. 10. sub-sec. 8 ( X.W.T. 1005. cli. 21); R.S.X.S. 11*00. eh. 
155, sec. 10, sub-sec. 0; Ont. Judicature Act of 1881, sec. 17, sub-sec. 8, 
R.8.O. 1807. cli. 51. sec. 58, sub-sec. 0. 3 tleo. V. (Ont.), cli. 10. R.H.O. 
1014, cli. 56; R.S.M. 1002, ch. 40. sec. 30. sub-sec. o; R.S.M. 1013. eh. 
40: R.S.S. 1000. ch. 52. sec. 31, sub-sec. 8; Laws Declaratory Act. R.K.B.C. 
1011. ch. 133, sec. 2. sub-sec. 20.

Although receivers are more readily appointed than before the passing 
of the Judicature Act, and certain inconvenient rules formerly observed 
have been relaxed, yet the principles on which the jurisdiction of Courts 
of Chancery rested are still applied: Holmes v. Millage, [1803] 1 Q.B. 551. 
The Ontario Judicature Act does not confer jurisdiction to appoint re 
ceivers in cases where previously no Court possessed power to do so: 
O'Donnell v. Faulkner, 1 O.L.R. 21. Such Act was intended to confer on 
all Courts that jurisdiction which, under the designation of equitable juris 
diction, was previously exercised by Courts of Chancery : Ife Asselin and 
Cleghorn, 6 O.L.R. 170. And the power thus conferred is not an arbitrary 
or unregulative one: Harris v. Heauehamp, [1804] 1 Q.B. 801. Under the 
Judicature Act, the rule is that a receiver will be appointed whenever 
it is just and convenient; or where it is practicable ami is required in 
the interest of justice: Hdirards v. Picard, 11000] 2 K.B. 003. Rut a re
ceiver will not be appointed unless the party requesting it makes out a
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priwfi facie title to or interest in the property in dispute: Le ne y <£• Son v. Annotation 
Collinyham, [1008] 1 K.B. 7»; Whitley V. Challis. 118112] 1 Ch. 04; oi 
unless the probabilities are that the appointment will lie effectual and use- w|l(1|| 
ful: Edirards ct- Co. v. Picard, [ 10011] 2 K.B. 003: II ill* v. Luff. 38 t'h.D. 107: appointed. 
Mercantile, etc.. Trust Co. v. Hirer Chile, etc.. Co.. 118112] 2 Ch. 303;
He Knott End Itailnay Act. [1001] 2 Ch. 8. And a receiver will not lie ap
pointed unless it is reasonably certain that benefit will follow therefrom.
He INselin and Cleghorn, ti O.L.R. 170. A receiver of the tolls of a com
pany will be appointed at the suit of a city that has. under statutory 
authority, lent the company money in the form of city delientures, the 
city having redeemed the delientures and proceeded against the company 
to compel payment, or to foreclose its interest under its act of incorpora
tion: Brantford v. (IraniI Hirer Xur. Co., 8 Or. 240. The powers of the 
Courts in the several provinces of Canada in respect to the appointment 
of liquidators, receivers and managers are, in the main, now regulated by 
statute.

In mortyaye case*.

Since the Judicature Act a receiver will lie appointed of property which 
is subject to laitli a legal and equitable mortgage, although mixed, and tin 
whole comprised in one security : Cease v. Fletcher. 1 Ch. D. 273. Without 
making a prior mortgagee, who has the legal title, a party to the pro
ceedings. a receiver will be appointed at the instance of on equitable mort
gagee where a mortgagor is in possession of encumbered property, irrespec
tive of the sufficiency of the security: Aikins V. Blain, 13 Or. 640. Like 
wise a receiver will be appointed where a mortgagee is prevented by tin- 
mortgagor from taking possession under his mortgage: Truman v. Hal- 
yravc, 18 Ch. 1). 547; or where a first mortgagee, in whom an equity of 
redemption is vested, has cut and removed timber from the land to a value 
greater than the amount due on his mortgage, a receiver will Ik* ap
pointed at the instance of a second mortgagee : Stcinhoff v. Broirn, 11 Or.
114. On the question as to when a receiver of railway property will be 
appointed at the instance of Isind or debenture holders, attention is 
called to a few cases : Lee v. Victoria It. Co.. 211 Or. 110; firry v. Manitoba 
d V.ir./i. Co.. II Man. L.R. 42; Allan v. Manitoba «(• X.W'.lt. Co.. Ill Man.
L.R. 106.

Estates of decedent* and trust estate*.

A receiver of an estate may lie appointed where an executor has been 
guilty of mismanagement, or a breach of duty: Hr Braird (Ont.). 11 I).
L.H. 842; Meacham v. Draper, 2 Or. 316; or when necessary for the pro
tection of an infant’s interest in an estate: Hr Iteaird. supra; or where 
there is no one in charge of an estate, the executor residing without the 
jurisdiction and ignoring the Surrogate Court Order for an accounting:
Hr Iteaird. supra; or where it is charged that an executor is guilty of 
maladministration, is insolvent and has made an assignment for the liene- 
tit of his creditors, notwithstanding maladministration is denied, and it 
is claimed that his insolvency was not the reason for the assignment: 
llarrold v. Wallis, fi Or. 443.
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appointed.

A receiver of a trust estate will lie appointed if a trustee commits a 
lireaeli of trust: (Iraml Council Provincial Workmen’» Association v. 
McPherson. 8 D.L.R. «72; or where a trustee unreasonably refuses to bring 
an action for the benefit of a trust estate, which has nearly expired, and 
there is nothing to do but wind it up: (laresehc v. Uaresehe. 4 B.C.R. 310. 
Rut a receiver will not lie appointed on a general charge that an executor 
is committing waste on the property of an estate where no specific acts 
are shewn : Namiers v. Christie. 1 Or. 137.

Receivers in equitable execution eases.

A receiver is frequently appointed at the instance of a judgment cre
ditor in order to reach a debtor’s equitable interest, not subject to the 
usual legal process.

A receiver of the salary of a school teacher not under contract with 
the government, may lie appointed : Fisher v. Cook. 32 N.S.R. 228.

B. C.

8. C.

1914

Statement

C0Z0FF v. WELSH

Itritisli Columbia Supreme Court. Morrison. ./. May 20. 1014.

1. Master and servant ( 8 V—340)—lu . Workmen’s Compensation Act 
—Procedure—Appeal—Error of fact.

The right of appeal to a .lodge of the Supreme Court from an errone
ous finding of fact by an arbitrator under the Workmen’s Compensa
tion Act I R.8.B.C. liill, ch. 244) is not taken away by sec. 4 of the 
2nd schedule of the Act.

[Disounit v. Nulliain (Irony Mininy Co.. 14 B.C.R. 241. followed.]

Appeal from the award of 11 is Honour Judge Mel nues as 
arbitrator under B.C. Workmen’s Compensation Aet.

The appeal was allowed and award sent back to assess com
pensation.

Alexander <V Sears, for plaintiff.
Ritchie, K.C., for defendant.

Morrison, J.:—The claimant appellant alleges he strained 
himself whilst performing his work as employee of the defendant, 
with the result that a hernia developed rendering him unfit to 
continue his work, lie was removed to the hospital and in due 
course a surgical operation performed. Upon his recovery, he 
invoked the provisions of the Workmen’s Compensation Act and 
IIis Honour Judge Mclnnes was appointed arbitrator, who hav-
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ing heard the evidence declined to award the plaintiff any com- B. C.
pensât ion, holding that he was not satisfied that the hernia was s. C.
not present at the time the claimant strained himself (if he did 1914 
strain himself as alleged). Cozoff

I have read the evidence very carefully and 1 cannot, with Welsh. 
respect, comprehend what justified the learned arbitrator to form Moj^ 
such an opinion. There is no evidence of a pre-existing hernia, 
or any condition which would support the contention that a 
hernia had existed and that it was aggravated by the strain, 
which, according to the only evidence given, had taken place.
In the ease of Smith v. Dunlop d* Co. Ltd., quoted in the Medical 
Annual, 1913, the plaintiff, in helping to replace a derailed 
hutch, strained himself with the result that a hernia developed, 
incapacitating him from work. It was admitted or proved in 
evidence that that hernia existed prior to the strain which ag
gravated it. Compensation was awarded and on appeal the 
judgment was affirmed. This case was decided in the Court of 
Sessions, Scotland, October 18, 1912. The objection was urged 
by Mr. Ritchie, K.C., for the respondent, that the appellant is 
confined by sec. 4 of the 2nd schedule to the Workmen’s Com
pensation Act to a submission by the arbitrator of any point of 
law and that an appeal does not lie. Rut the case of Disourdi v.
Sullivan Croup Mining Co., 14 B.C.R. 241, decides otherwise.
There is also the case of Lee v. Crow's Xesl Pass Co., 11 B.C.R.
323. which, apparently, points the other way. But the very 
meagre report of that case makes the decision, in my opinion, 
useless as a guide. The award will be sent back for the arbitrator 
to assess the compensation to which I hope I am right in saying 
the plaintiff is entitled. The plaintiff will get the costs of this 
application.

?•:

■3

Appeal allmeetl.
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TORNEY v. McNEIL.

Saskatchewan Supreme Court, Lamont, J. June 9, 1914.

1. Bills and notes (8 IIID—79)—Transfers without Endorsement- 
Effect OF DELIVERY—ONUS OF PROOF.

Where the phi inti IV suing on a promissory note is not the payee or 
endorsee, the onus is on him to prove that he is the holder if delivery 
to him is disputed by the defence.

Action on a promissory note upon which the plaintiff does 
not appear as payee or endorsee, involving the plaintiff’s bur
den of proving delivery.

Judgment was given for the defendant.

J. A. M. Patrick, K.C., for plaintiff.
F. Wilson, for defendant.

Lamont, J. :—This is an action upon a lost promissory note. 
The defendant, on or about August 24, 1911, executed a promis
sory note for $2,000 in favour of Morrell & Co. Ltd. The note 
was given for shares of the capital stock of the company. The 
name of Morrell & Co. Ltd. was afterwards changed to Morrell 
Manitou Mineral, Ltd., and the note in question was endorsed 
by Morrell & Co., Ltd., and became the property of Morrell 
Manitou Mineral, Ltd. This company, desiring an advance 
from the Hank of B.N.A., endorsed the said note in blank and 
pledged it with others as collateral security to the bank for the 
amount advanced. The note not being paid at maturity, was 
handed by the bank to S. II. Green, its Winnipeg solicitor, with 
instructions to sue in the name of a nominal plaintiff. Green 
sent the note to Messrs. Pickett & Schull, solicitors, of Moose 
Jaw, who brought action on it in the judicial district of York- 
ton in the name of the plaintiff. Messrs. Pickett & Schull re
turned the note to Green, but whether before or after the action 
was commenced does not appear. On November 20, 1913, Green 
dictated to his stenographer a letter addressed to Messrs. Liv
ingstone & Wilson, of Yorkton, asking them to act for him in 
the action, and stating that he enclosed the note, lie handed 
the note to his stenographer, who says she enclosed it with the 
letter and mailed it. Mr. Livingstone received the letter in due
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course of mail; but, as his firm had been retained by the de
fendant, he replied saying they could not act for the plaintiff, 
and also stating that the note had not been enclosed in the let
ter. At the trial he was called as a witness, and he stated that 
he opened the envelope himself and that there was no note 
enclosed therein. Careful search has been made for the note, 
but it cannot be found. The defendant resists the claim on two 
grounds: (1) because the note was obtained by fraudulent mis
representation, and (2) because the note was not endorsed or 
delivered to the plaintiff and he was not the holder thereof.

On the evidence I find that Morrell and his agent McDonald 
represented to the defendant that from the beginning of the 
year 1911 until the day they interviewed the plaintiff, August 
24, the company had done business to the extent of $80,000, 
and that the defendant made an application for stock in the 
company on the faith of that representation. The representa
tion was not true. According to the evidence of the liquidator, 
the company from its inception until it went into liquidation 
on March 1, 1913, did a total business of $3,830.48. As Mor
rell was managing director of the company and actually con
ducted its business operations, he must have known the repre
sentation to be untrue when he made it. I therefore find that 
the note was obtained by fraud. Morrell took this note and 
other notes received from selling stock in the company amount
ing in all to $22,555, and pledged them to the bank as security 
for an advance of $10,000. This was in December, 1911, before 
the note in question became due. It is not shewn that the bank 
had any knowledge of the fraud by which the note was obtained, 
or that there was any defect as to the company’s title thereto. 
The bank therefore became the holder in due course, and to the 
extent of the moneys still remaining unpaid for which the note 
was pledged as security is entitled to recover. The defendant, 
however, contends that, notwithstanding the fact that he may be 
liable to the company he is not liable to the plaintiff, because 
the plaintiff has failed to shew that he is a holder of the note, 
and that he is therefore not entitled to sue. The contract en
tered into by the defendant when he signed the note, if ex-

SASK.
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panded into words, was that he would, at the maturity of the 
note, pay the amount thereof to Morrell and Co., or to any other 
person who might be the lawful holder thereof under an en
dorsement from Morrell & Co. Alcock v. Smith, 118921 1 Ch. 
238 at 264. A holder may sue in his own name. A “holder” 
means the payee or endorsee of a note who is in possession of it 
or the hearer thereof, and “bearer” means the person in posses
sion of a note which is payable to bearer. Hills of Exchange Act, 
see. 2. A note is payable to bearer when it is endorsed in blank 
and delivered to him. if, therefore, a note is endorsed to a person 
for collection only, or is endorsed in blank and delivered to 
him for collection, he may sue the same in his own name al
though he has no beneficial interest in the note. The plaintiff 
was neither the payee nor endorsee of the note. To entitle him to 
be considered as the holder thereof he must have been the bearer, 
that is, it must have been delivered to him and he must have had 
possession of it either actual or constructive. There is not a 
particle of evidence that the note was ever actually in the plain
tiff's possession, or that he had ever seen it or heard of it, or in 
fact, that he was aware that the action had been brought in his 
name. He therefore, so far as the evidence before me shews, did 
not have actual possession of it. Can it be said that he had con
structive possession ? A person has constructive possession of a 
note when it is in the actual possession of his servant or agent 
on his behalf. Maclaren on Hills, Notes and Cheques, p. 24. 
T'he note was not in the hand of his servant or agent, unless 
Messrs. Pickett & Schull, who issued the writ, can he said to be 
his agent. They received the note as the agents of the Winni
peg solicitor of the bank. They could only become the agent of 
the plaintiff by making him aware of the existence of the note 
and obtaining his consent to become the holder thereof and his 
authority to sue. None of these have been shewn. The bring
ing of the action by the solicitors raises no presumption of de
livery to the plaintiff. They may have followed the instructions 
of the bank and sued in the name of a nominal plaintiff. The 
returning of the note to the Winnipeg solicitor supports this 
view ; and in the letter of November 20, to Messrs. Livingstone & 
Wilson, Mr. Green expressly stated that Messrs. Pickett & Schull
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were acting as his agents in the matter. Where the plaintiff is 
not the payee or endorsee, and the defendant alleges that the 
note was not endorsed or delivered to him, the onus is on the 
plaintiff to prove that lie is the holder thereof before he is en
titled to sue in his own name. This onus the plaintiff has not 
discharged. There will therefore be judgment for the defendant 
with costs.

Judgment for defendant.

RAFFAN v. CANADIAN WESTERN NATURAL GAS CO.

Alberta Supreme Court. Harvey. (7.7.. Stuart amt Simmons. 77.
87, 1914.

1. Nkgi.igence (8TB—5)—Dangerous aiikncies—Statutory authority
TO LAY GAS PIPES, 1IOW LIMITED.

Statutory authority given n defendant company to locate and con
struct gas pipes in a municipality with a provision against thereby 
endangering the public health or safety is not pleadable by the de
fendant company in an action against it for damages for failure to 
control the dangerous substance where the company has violated such 
provision.

[Millicooil v. Manchester. [1005] 2 In.IS. 507. and Charing Cross v. 
London Hydraulic, 88 L..1.K.B. 1852. referred to; Cur mal v. Medicine 
Hat, 1 A.L.R. 200, distinguished.]

2. Negligence (8 I A—4a)—Laying gas pipes—Breach of statutory duty
—Rule in construing such statutes.

Statutory authority given a defendant company to locate ami con
struct gas pipes in a municipality with a provision that the work must 
he done “so as not to endanger the public health or safety” is con
strued to mean that no such danger shall ensue without regard to time, 
upon the principle that such provisions are given a lilieral construction.

[Midwood v. Manchester, [1905] 2 K.B. 597. referred to; Purmal v. 
Medicine Hat. 1 A.L.R. 209. distinguished.]

Appeal by the plaintiff from the trial judgment dismissing 
his action in damages for personal injury suffered while testing 
lor gas near pipes laid by the defendant company, the defence 
being statutory exemption from liability in the absence of negli-

The appeal was allowed and a new trial, limited to exclude 
the issue of negligence, was directed.

Howard IV. MacLean, for plaintiff, appellant.
*/. Craig Brokovski, for the defendant, respondent.
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Il uni:y. C .I.: Tin- defendant company is one to which the 
provisions of tlu* Ordinance respecting water, gas, electric and 
telephone companies, being eh. 103 of 1901, applies. Vnder sec. 
2 of the Ordinance, no such company shall he entitled to the 
benefit of the Ordinance until it has obtained the consent of the 
municipality within which it operates. Subject to certain by
laws of. and agreements with the city of Calgary, the defendant 
has laid pipes and supplies natural gas throughout that city. 
The city authorities found gas in its conduits on the streets near 
where the company's pipes were laid which apparently came 
from the pipes. The plaintiff, an i1 ' of the city, while 
testing for gas in one of these conduits caused an explosion from 
which lie suffered injury, the damages from which he seeks to 
recover in this action. The case was tried with a jury and the 
learned trial Judge directed the jury that the defendant was 
not liable in the absence of negligence. He directed them also 
on the subject of the plaintiff’s contributory negligence. No 
questions were asked the jury, but the verdict was: “we find the 
defendant company not guilty,” and upon this verdict the ac
tion was dismissed. In view of the charge there can be no doubt) 
that the verdict means that the jury found no negligence estab
lished against the defendant and it was so recorded. The plain
tiff objected to the trial Judge’s direction and contended that it 
was not necessary for his case to prove negligence, but that, on 
the other hand, it was sufficient for him to shew that the injury 
resulted from the escape of the defendant’s gas, because being 
a dangerous substance, it was incumbent on the defendant to 
control it and if it failed it would he liable for the damage re
sulting. upon the principle established by the leading case .if 
liylamh v. Fletcher, L.K. 3 1I.L. 330, 19 L.T. 220. This is one 
of the main grounds of tin» appeal.

Objection is taken that this ground is not open to the appel
lant as the action is one for negligence. I think this objection 
cannot be sustained. Whether the ground is distinctly raised 
on pleadings or not. it was certainly raised on the trial and dealt 
with as part of the issue. The answer that the defendant makes 
is that the defendant was acting under statutory authority and 
is. therefore, liable only in cast1 of negligence in accordance with

44
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the decisions in numerous eases, one of which : C.V.R. Co. v. Hoy,
119021 A.C. 220, 71 L.J.IM'. 51, is of the highest authority for 
this Court.

It happens, however, thaï the statutory authority to which 
I have referred (eh. 103 of 1901) contains the following pro
visions :—

Nee. 11. The company shall locate ami construct its gas or waterworks 
or electric or telephone system ami all apparatus ami appurtémincés there
to Is'longing or appertaining or therewith connected and wheresoever situ 
ated so as not to endanger the public health or safety.

It is therefore apparent that the statutory authority is lim
ited and if the company has gone beyond the limit, it is without 
statutory authority and therefore would not come within the 
principle of tin- cases referred to. Upon this point, this case ap
pears to me undislinguishahle from Midwood v. Manchester, 
119051 2 K.lt. 597, 74 L.J.Q.B. 884, and the very recent case of 
Chariny Cross v. London Hydraulic, [1913) 3 K.lt. 442, re
ported in the February, 1914, number of the Law Journal re
ports, 83 L.d.K.lt. 116 and affirmed on appeal last April and 
reported in 30 L.J. 440. In both of these eases, tin* restriction 
on the defendants’ statutory authority was

mailing in the Act shall exempt the company from any indictment, suit, 
action or other procodings at law or in equity in respect of any nuisance 
caused by them.

In the latter case, the pipes of the defendant, through no 
fault of its own, broke and the water escaped and caused injury 
to the plaintiff’s electric cables, and in the former by reason of 
a leakage of electricity through no negligence of the defendant, 
and a consequent formation of gas and an explosion thereof, the 
plaintiff’s goods were destroyed.

In both eases the Courts were of the opinion that a nuisance 
had been created and the defendants having no statutory auth
ority to create a nuisance came within the principle of Hylands 
v. FUtchcr, L.R. 3 ILL. 33(1, and were liable regardless of the 
absence of negligence. Appellant’s counsel contends that the 
defendant, in the case at bar, by not controlling its gas within 
its pipes so that it escaped in the manner shewn by the evidence,
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created a nuisance, and is, therefore, liable without negligence.
I am of opinion that in this case it is not a question of nuisance 
or no nuisance. It may be that what would endanger the public 
health or safety would be a nuisance in some cases at least, but 
what is material here is not whether it is a nuisance, but whether 
it endangers the public health or safety. Respondent’s counsel 
contended that sec. 11 is only intended to protect the public and 
that it does not intend to make the company liable to an in
dividual for a private injury, but only to the public in respect 
of public danger.

The true view, however, is, 1 think, that once the company 
endangers the public health or safety, it at once ceases to have 
statutory authority for its action and has therefore nothing to 
support a defence to an action, brought against it by anyone. 1 
have felt a greater difficulty, however, in coming to a conclu
sion as to whether the limitation could apply to the present case. 
The section only provides that the company “shall locate and 
construct” its works so as not to endanger the public health or 
safety. It says nothing about maintenance and the question 
arises whether it intends to furnish any protection after tin- 
works are once located and constructed. I have, however, come 
to the conclusion on the principle that statutory provisions im
posing a restriction for the benefit of the public upon a company 
being granted unusual powers should be liberally construed in 
the public interest, that the correct view to take of the section 
is that it means to provide that the works shall lie so located and 
constructed that no danger to the public health or safety shall 
ensue, without regard to time. It follows that if danger to the 
puhlic safety has ensued, the works were not located and con
structed so as to prevent it, since they did not prevent it. This 
view also appears to me to be the one consistent with the two 
decisions 1 have referred to.

in the restrictive provisions then under consideration, it 
was directed that the company should be liable for “creating" 
a nuisance, not for “not preventing” or even for “permitting" 
a nuisance. In both cases it was a pure accident which the com 
puny could not have foreseen or reasonably hove provided
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against, yet the company was held liable* because a nuisance had 
arisen.

Some of the remarks of Collins, M.R., in the Midwood Co. 
Cast. [1905] 2 K.B. 597, referring to the reason for the limita
tion. seem to be as applicable to this case as to that. At pp. 
605-6, he say s :—

underlying tin* whole is a condition imposed for the protection of the pub
lic upon an undertaking of the kind which is not yet in its final stage of 
development and may involve undiscovered risks which it would n- i lie 
fair to throw upon the public. While on the one hand, the privilege is 
conferred upon the defendants of laying down their mains and » ling 
the city with electricity, on the other hand their powers are fenced round 
with a provision for the Iwnefit of the public, throwing the risk of any 
nuisance that may lie caused by the exercise of those powers upon the 
undertakers. Permission is given to the defendants to do the things pro
vided for. but if in doing them, they occasion a nuisance they must bear 
the consequences.

The case of P annal v. City of Medicine Hat (1908), 1 A.L. 
R. 209, decided by this Court, was cited as authority for the de- 

î fendant’s contention.
In that ease there was no question of restriction upon tin* de- 

5 fendant s statutory authority such as is pointed out here upon 
which the whole foregoing argument is based, and it is appar
ent, therefore, that it is no authority upon this point. Whether 

H the defendant has exceeded its statutory authority by reason 
| of the terms of see. 11 is a question of fact to be determined by 
% the jury under proper directions from the Court and a new 

trial will be necessary to determine that.
The issue of negligence having been determined in favour 

of the defendant, that should not be an issue in the new trial. 
S The question, however, of whether the accident was due to the 

fault of the plaintiff is, of course, still to Ik* determined. I 
would, therefore allow the appeal with costs, and direct a new 

| trial from which the issue of negligence should be excluded. 
The costs of the first trial should follow the event of the second.

Sti art, and Simmons, J.J., concurred with Harvey, C.J.

Appeal allowed.
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DONALDSON x SCOTT FRUIT CO.

Manitoba hiiufn Bench, Curran. ./. June 9, 1014.

1. l.sioivKL 18 II I (»—85)—By acqvikkckxck—Cobbkhponuk.xck — Sali:
—( OM MIMSIOX TBANSACTIOX.

Where the pliantill' claims for the purchase price of consignments 
of apples, a letter and telegram by the alleged purchaser to the plain 
till" inconsistent with a purchase and only consistent with a commis 
sion transaction operate as an estoppel against the plaintilV. it appear 
ing that such letter and telegram were tacitly acquiesced in by the 
plaintiff.

Action for the purchase price of certain consignments of 
apples, the defence being that the consignments were merely on 
commission.

The action was dismissed.

11. E. Henderson, K.C., and /•*. M. Math(sun, for plaintiff.
E. A. Cohen, for defendant.

Curran, J. :—The plaintiff sues for the price of a quantity 
of apples shipped by him to the defendant company in the late 
summer and fall of 1912, in pursuance of an alleged contract 
of purchase made and entered into on his behalf as vendor by 
his brother Joseph Donaldson, with the defendant’s manager 
at Brandon, one 1). L. Paulin. The amount claimed is $6,061.r>|i 
and represents the balance claimed to be still due on the ship 
ments made.

The plaintiff admits that Joseph Donaldson, who resides at 
Brandon, was his agent, and that he is bound by what he did 
in connection with the apple shipments. The plaintiff himself 
lives at South Zorra in the County of Oxford, Ontario. The d. 
fendant is a Manitoba corporation duly incorporated, with 
head office at the city of Winnipeg and branches at Brandon 
and other western points, and is the legal successor of the M 
Pherson Fruit Co., which latter company was re-organized un
der the name of the defendant company and its business v is 
continued by the defendant company without any change. I>. 
L. Paulin was the manager of the Brandon branch of the Mc
Pherson Fruit Co. and continued to lie the manager at this 
place of the defendant company, and is now such manager.
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.Some time in the year 1912, the plaintiff claims that his bro
ther Joseph Donaldson, acting as his agent, agreed to sell to the 
defendant company, or its predecessor, the McPherson Fruit 
Co., through D. L. Paulin, its manager, some five or six cars of 
fall apples, at the price of $2.75 per barrel, f.o.b. point of ship
ment in Ontario, and a little later on a large quantity of winter 
apples at the same price, the total quantity of fall and winter 
apples to be between 25 and 30 cars. The defendant denies 
that there was any agreement by it to purchase, or that it did 
purchase, the apples in question ; but merely made an arrange
ment to handle the plaintiff's apples on commission.

The bargain, whatever it was. was made by Joseph Donald
son and Paulin in the city of Hrandon by word of mouth only. 
There is no writing of any kind to evidence it, and there is a 
direct conflict of testimony between Joseph Donaldson and 
Paulin as to what the bargain really was. Both these parties 
appear to be responsible business men, and I would experience 
great difficulty in deciding whose evidence to accept if there 
were no other circumstances to aid me.

Joseph Donaldson claims that he asked Paulin several times 
for a written agreement. On the first occasion of his asking, he 
says Paulin promised to have a contract written out. but kept 
putting him off from time to time until finally he was obliged 
to leave town, and when he returned to Brandon some of the 
apples had arrived and he didn’t bother more about the matter. 
It is unfortunate that he did not do so.

Paulin admits that Joseph Donaldson asked him to put the 
arrangement into writing, but that this was some weeks after 
the commission arrangement he contends for was made; but 
he says he distinctly told Joseph Donaldson that it was not 
necessary to put their arrangement into writing, and, as a mat
ter of fact, no writing of any kind to evidence the agreement in 
question was ever made.

Joseph Donaldson’s statement of the bargain, according to 
my notes of the evidence, is as follows:—

During thv year 1012, I sold the manager of the defendant company, 
or the McPherson Fruit C’o.. apples for the plaintiff. I don’t know which 
company it was. I had sold Paulin apples the year before, and he
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wanted the first chance for the next year. 1 went ami saw Paulin and 
sold him the full apples. 5 or 6 cars, at #2.75 per barrel 1 f.o.b. the ship
ping point. 1 then tried to sell him the winter apples. He said. Xo; but 
to see him later. I did so in a week or two, when Paulin told me lie had 
seen the apple crop rejKirt and he would not give me over #2.75 a barrel, 
so I sold them to him at that price, and he had to take 25 or 30 ears all 
told.

Now, 1 think this is a pretty loose way of making a contract 
involving some 18,000 for the sale of perishable goods. No 
terms of payment were stipulated for; nothing was said as to 
times of delivery, or as to the grades, quality and varieties, or 
percentage of one kind or another, all of which very important 
matters were seemingly left undetermined, and the plaintiff ap
parently could exercise his own judgment and send along just 
what sort of fruit he chose, up to the limit of 30 cars, which the 
defendant must accept and pay for at the stipulated price. This 
seems to me so wholly an unbusinesslike proceeding on the part 
of the defendant company, whose business was to buy and sell 
fruit, that 1 would require the clearest evidence to give effect 
to it.

Paulin says if he had bought the apples he would have had 
the qualities and varieties stated, for, in making contracts for 
the purchase of apples in the wholesale trade, it is customary, 
he says, to specify the quantity of each grade and the varieties 
in all eases, and that the mixed varieties would not exceed 20 
per cent., to which the vendor would be held, and I think this 
is a most reasonable proposition.

He also says that four cars of fall apples woull be the maxi
mum quantity he ever purchased in any one year

His version of what took place is, in substance, as follows : 
He says,

Joseph Donaldson rente to me some time in the fall of 1012 and told 
me “the boy” (meaning the plaintiff) had about 30 ears of winter apples, 
and wanted to know what we could do; to which I replied that I thought 
we could handle these apples to good advantage. Nothing was then men 
tioned about terms, and nothing was agreed to. That Joseph Donald 
son came to me a second time and said he had received a letter from the 
plaintiff advising him that winter apples would eost around $2.50 per 
barrel and fall apples around $2.30 per barrel, and that his brother had 
only one car of fall apples. That Joseph Donaldson then asked me. what
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do you think alxnit $2.75 a barrel, as “the hoy” will want 25e. a barrel MAN.
protit. to wli'cli I replied I thought we could net that amount for winter ”—
apples. Kl Bl

11 1914
Paulin goes on to say that his company wa» getting fall d0^^80N

apples from other sources and that one car of fall apples from
the plaintiff was all he could handle that year. But that, as a Fruit Co. 
matter of fact, he didn’t agree to handle fall apples for Donald- Curran> Jt 
son at all. He says, “1 was to try and handle to the best of my 
ability 30 cars of winter apples on a cost basis of $2.75 to the 
plaintiff, plus the freight.” Anything over this figure would 
represent the defendant’s profit. This contention seems to me 
more reasonable than that put forward by the plaintiff*.

Now, the evidence shews that some 8 or 9 cars of fall apples 
were actually shipped. The plaintiff, on receiving word from 
his brother Joseph Donaldson, in September, 1912, began ship
ping fall apples. The first car was shipped on September 23,
1912, and the plaintiff continued shipping cars, without refer
ence to the defendant, until November 1, following, when Paulin 
sent plaintiff the telegram of that date (part of ex. 1), request
ing him not to ship any more apples. The bills of lading, with 
lists of varieties of apples in each east* attached, consigned to 
the defendant at Brandon, were forwarded to Joseph Donaldson 
personally and not to the defendant. No invoices of the con
tents of each shipment were made out by the plaintiff and for
warded with the bill of lading or sent direct to the company, 
so that Paulin, or the defendant company at Brandon had no 
means of knowing what shipments were being made till the cars 
actually arrived in Brandon. If there had been a sale of the 
apples to the defendant it seems to me that these shipping 
bills with proper invoices of the apples shipped would have 
been sent direct to the defendant, and not to the plaintiff’s 
agent.

The apples were coming in such quantities that the defen
dant could not unload the cars for want of storage facilities, 

: upon which a plan was agreed to by Joseph Donaldson and 
Paulin that a store should be rented in Brandon for the sale of 

■j apples by retail. Here again there is a direct conflict of testi-
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MAN. mony between Joseph Donaldson and Paulin. The former 
K. b. claims that this arrangement was made at Paulin’s request to
1014 help the defendants out of the difficulty, whereas the latter con-

Donaldson tends that it was made at Donaldson's request, and for the plain- 
tiff’s benefit.

Fruit Co. The fac^ jg a 8t0re was rented on Ninth street in the city of 
Curran, j. Brandon, by Donaldson and not by Paulin, for two months, and 

the rent was paid by Donaldson. An employee of the defendant 
company, named Tate, was sent to attend the store and assist 
in retailing the apples. The defendant company paid his wages, 
but charged them subsequently to the plaintiff. Joseph Donald
son assisted in selling the apples in this store and elsewhere. 
A price list (ex. 16) was made out, by whom does not clearly 
appear, and given to Tate by one Smith, the defendant’s ware
house manager at Brandon. Apples were sold on credit without 
reference to the defendant, as well as for cash, and Donaldson 
took orders in the country, which were tilled, sometimes from the 
store and sometimes from the defendant’s warehouse. Orders 
for apples were also taken at Joseph Donaldson’s butcher shop 
in Brandon and filled from the store. An advertisement of the 
apple sale was printed and distributed; Donaldson says at 
Paulin’s request, and by his instructions. The store was opened 
on November 8, and sales continued to be made in it until De
cember 29, following. No difference of opinion between Joseph 
Donaldson and Paulin as to the respective positions of the par
ties occurred until November, when Donaldson says he first 
learned there was trouble.

Now, in this view of matters, no disputes or misunderstand
ings having arisen, let us see how the defendant company dealt 
with the transaction in its books, for, while this is not direct 
evidence for the defendant, it will, I think, afford a very clear 
index as to what was then in Paulin’s mind as to the nature of 
this transaction. The defendant’s books were produced at the 
trial and shew a ledger account opened for Joseph Donaldson 
personally in what is called a customer's ledger. (See exs. 26 
and 27). The entries in this account relating to the apples in 
question, apparently begin on November 8, and continue until
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the end of December. It will be noted that no price or amount 
is charged in this account to Joseph Donaldson for the apples 
got during this period. These apples were supplied to the store, 
sometimes direct from the car and at other times from the de
fendant’s warehouse, out of the different ears of apples shipped 
by the plaintiff. The omission to charge Joseph Donaldson for 
the apples is, I think, significant. Paulin says that he did not 
sell these apples to Joseph Donaldson, nor. indeed, does Joseph 
Donaldson say he bought them. If the apples were the pro
perty of the defendant, it seems most extraordinary that it would 
make no charge to Joseph Donaldson for the large quantity dis 
posed of in the store.

This might be explained as a handling by Joseph Donaldson 
for the defendant if returns had been made to the defendant 
of sales in the store and if other items of debit in this account 
(ex. 2(>) had not been charged to Joseph Donaldson such as the 
freight. Donaldson took all the money received at the store, 
and forwarded it to the plaintiff direct by cheques (ex. 9). He 
did not account to the defendant for this money, or even render 
the defendant any statements shewing what business was done 
at the store. The young man Tate did not do so, but accounted 
to Donaldson and paid over to him every day the amount of 
cash sales. Donaldson kept no separate bank account for this 
money and retained the money in his own possession for some 
months. The only record of the apples sold in the store is to be 
found in counter-check books (ex. 24). These were turned 
over to Donaldson when the store was closed, and not to the de
fendant. No statement of account of the business done at the 
store, or by Donaldson elsewhere, was ever rendered the defen
dant. Even if it is a fact that Paulin instructed Donaldson to 
remit direct to the plaintiff, the moneys received in the store, 
it would still have been incumbent on him, if bis contention 
for a sale to the defendant is correct, to have accounted to th ; 
defendant for the apples sold at this store, so that the defendant 
could adjust accounts with the plaintiff for the remainder of the 
apples. Yet this was not done.

After January 1, the store having been closed and unsold
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stock removed to the defendant’s warehouse, sales by retail 
continued to he made by Joseph Donaldson, and a uniform price 
of $3.90 per barrel was charged him by the defendants in their 
ledger account (ex. 27). Just why a price was so charged does 
not appear in evidence. This price is evidently made up of 
the cost to plaintiff .+2.7.7 per barrel and the freight, $1.15 per 
barrel. A ledger account was also opened by the defendant 
for the plaintiff in ex. 5. This account shews the dates of re
ceipts of apples, the car number, and the number of barrels in 
each ear. It also shews the moneys remitted plaintiff at differ
ent times by the defendant. It is to be noted in this account 
also that no cost price of the apples is credited to the plaintiff 
as against the moneys paid to him. This is a singular thing and 
surely would not have occurred if the apples had been bought 
outright by the defendant, it seems to me that the method of 
book-keeping used by the defendant is wholly inconsistent with 
the plaintiff’s contention for a sale The correspondence does 
not afford very much help, and unfortunately the plaintiff, in 
March or April, 1913, destroyed all letters he had received from 
Joseph Donaldson up to that date.

1 will now refer to the correspondence which has been put 
in. The defendant’s letter of October 17, to the plaintiff (ex. 
18), was, 1 think, explicit enough to call the plaintiff's attention 
to the fact that the defendant was assuming a position other 
than that of purchaser. Referring to the fall apples, the letter 
states : “We are going to try and net you $2.25 per barrel for 
them ; hut we think it will be a losing deal for us, as it is al
most impossible to move them at all.” If the plaintiff’s con
tention is correct that there was an actual sale of these apples 
at $2.75 per barrel, this letter is inconsistent with such a state 
of things, and should have apprised the plaintiff and put him 
upon inquiry as to what sort of a bargain his brother had really 
made with the defendant as to the fall apples.

Plaintiff replies to this letter on October 21, (part of ex. 
1), yet makes no reference to the portion of ex. 18 above quoted. 
The defendant’s telegram to plaintiff of November 1 (part of 
ex. 1), stating that it was impossible to handle any more apples



18 D.L.R.] Donaldson v. Scott Fruit Co. 25

and instructing the plaintiff not to ship an.v more, seems to me 
also wholly inconsistent with the fact of a , but more
like what might he expected when the apples were being handled 
on commission if the markets were bad.

If the apples had been bought, it made no difference to the 
plaintiff' what the market was. as the defendants would be ob
liged to take delivery and pay the agreed price in any event, 
yet this telegram called forth no protest from plaintiff that the 
apples were sold and that he was entitled to make deliveries at 
all events.

Again, the letter of November 1, 1912, defendant to plain
tiff (part of ex. 23), indicates, to my mind, that the defendant 
considered the position of matters was not what the 
is now contending for. The part I refer to is as follows:—

MAN.
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We note that up to the present time you have loaded very few spies, 
and the apple market here in the west to-day is something very un
reasonable as you cannot even give them away, and we have your bro
ther here at this place working tooth and nail to try and unload these 
apples, so do not lose any good chance in the east to sell any that you may 
see tit. We are afraid we are going to be loaded up so badly that we 
will never Is- able to get from under it. ami our little apple deal with you 
is a great deal on friendship through your brother here, and we are try
ing to do all we can both for he and yourself and we want von to use 
every good judgment in shipping these cars of apples, and do not turn anv 
orders down in the east.

The telegram of November fi, ex. 29, which, I am satisfied 
from the evidence of Paulin and Kline, was sent w:th tin* know
ledge and sanction of doseph Donaldson, further strengthens 
the defendant’s contention. The plaintiff’s reply to defendant 
of November 9. 1912, part of ex. 1, does not seem to me the au- 
swer a man would make under the circumstances of having the 
defendant bound by a sale at a fixed price. He says in part :—

I am very sorry for the position you arc in; but [ have also been 
placed in n very awkward position, having several cars of apples on my 
hands without a market, as I had no idea how things were with you 
until I got your telegram.

Again, the telegram of November 11, ex. 20, sent in the name 
of Joseph Donaldson, and which i also am satisfied was sent with 
his knowledge and sanction, seems to indicate the position in

0683
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which the defendant was placed with regard to selling the 
apples on hand. The détendant had been loaded up with green 
fruit and mixed varieties out of all proportion to the available 
quantity of the better varieties of red fruit, and without which 
this green fruit was a drug on the market and could not he dis
posed of. I cannot understand Joseph Donaldson allowing such 
a telegram to be sent if the defendant was committed to a sale.

The plaintiff acknowledges receipt of this telegram by a 
letter to Joseph Donaldson of November 10, ex. 12. He ad
vises that he has shipped a car of spies and baldwins to the de
fendant, and says:—

The company lia* put me in a very bad shape, but I will try and help 
them out a* much a* I can. I am afraid 1 will have to draw on them In 
a few day# if I don't receive any return# for I have been looking for a 
little money for some time. I suppose it will he all right to do that.

This is not. to my mind, the language of a man who had 
made a definite contract of sale with the defendant company and 
to whom the purchase price of the goods sold was due.

On November 24, ex. 14, plaintiff writes to Joseph Donald
son :—

I think I will ship another car to you after this one, to-morrow. I will 
make it a very good one so ns you can get rid of it at some prive."

Further on he says:—
If I only had pluck enough to go to the farmers and tell them that 

they would have to take about 50c. per barrel less for their apples, like 
other folk out West does. 1 might make out all right, hut I won't do that 
if I lose all 1 have made, which I am most likely to do.

Now, if the plaintiff had sold all these apples to defendant 
at $2.75 per barrel, he would not stand to lose anything, for he 
says in a postscript to his letter of November 10 to his brother, 
ex. 12:—

The company wanted to know what I had to pay the farmers for tie 
apples. I would tell them about $2.50 per barrel, for I think they atan I 
me about that for winter apples.

The fall apples cost less than $2.50 per barrel, so I am un 
able to see how the plaintiff could lose, if he had a contract t i 
purchase with the defendant at $2.75 per barrel V.o.b. point o
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shipment in Ontario. There was a profit of 25c. a barrel at the 
least.

No direct issue between the parties was reached until the 
plaintiff’s hanker in Ontario wrote the defendant the letter Donaldson 

dated March 29, 1913 (part of ex. 1), stating that the defendant Scott 
was still considerably indebted to the plaintiff for these apples Fltl 1T C°- 
and demanding prompt payment. The defendant at once re- Curran’1 
plied to this letter on April 2, repudiating any indebtedness to 
the plaintiff, and on March 31, wrote the plaintiff the letter ex.
22; with statements of aecount attached shewing fully how mat
ters stood from their standpoint, and an overpayment to plain
tiff of some $1,700. Instead of plaintiff taking the subject-mat
ter of this letter up with the defendant direct, he contented him
self with forwarding this letter and the statements to his brother 
to find out what it meant.

Now, Joseph Donaldson received this letter, and says he 
went to Paulin about it on April 29, and asked him if he didn't 
buy the apples at $2.75 per barrel all through, to which he 
claims Paulin would not say either yes or no. lit says that 
Paulin then paid him $500 by cheque (ex. 21), and promised him 
$500 at the end of each month until the apples were paid for.
He admits that he did not have the statement, ex 22, with him 
then, or at any of the interviews with Paulin about it. What 
Paulin says about the $500 payment is that it was an advance 
on the apples on hand then unsold, and was made at Joseph 
Donaldson’s urgent request, to help the plaintiff, who he said 
was about to be sold out by the sheriff. Paulin further says 
that Joseph Donaldson then wanted $1,000 hut tint he refused 
to advance so much money. This payment does not seem to 
have been warranted at all and it is hard to explain in view of 
the defendant’s contention. When ex. 21 was sent out the de
fendants had on hand only 150 barrels of apples, mostly green
ings and mixed varieties, which Paulin describes as “junk.”
These were sold subsequently to March 31 for what the defen
dant could get for them, and apparently only realized $295.65.
It does seem strange that Paulin would, in the face of an over 
payment to plaintiff of $1,700, as shewn by ex. 22, have put his
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man. principals further to the had by paying out $500 mure on April
iv I- dO without the adéquat" protection of a sufficient quantity of

salable apples in hand to recoup the advances.
Donaldson Furthermore, Paulin wrote to plaintiff on November 4, 1912 

Scott ex. 17 which, if binding on the defendant, contains statements
l itriT Co. ^ 1)211 hal'd to reconcile with the commission agreement. He

Curran, J. sa VS - —

I -In not want to discourage you hut I uni tied up with the linn ho 

had that I must take another course to help sell the apples, as the gen
eral manager in Winnipeg is so hot after me that, he is going to lire me, 
and if I am tired, the help from here would he oil*. I want to help you 
on account of your brother as he and I are personal friends, and I would 
advise your writing him and telling him how you stand with the deal 
down there with the farmers so lie will know what to do. I stand to lose 
oxei sl.iMin at the very least, and from the way it looks I will have to pay 
the firm this amount personally, »o you can see what friendship will do 
for a fellow. At the time of writing I am in no position to stand any 
loss personally, and Mr. Donaldson and myself will have to have your 
every assistance if we intend to try and clean up these green apples.

I confess I do not know what to make of these statements or 
to understand them. This is the only letter in the whole cor
respondence produced that is signed by Paulin personally, and 
the letter on its face seems to express the personal views and 
opinions of the writer, and of no one else. Why Paulin wrote 
this letter in his own name has not been explained. The ex
pression in it: “I must take another course to help sell the 
apples." Paulin says meant that lie would go out on the road 
himself and sell. This plan coming to the knowledge of the 
company, it refused to allow him to carry it out. I cannot un
derstand his statement that lie stood to lose $1,000 and expects 
to have to pay this amount to the linn personally. If the de
fendant was selling on commission only it could not be actually 
out of pocket, except for freight charges and money advanced. 
As a matter of fact the defendant had paid out considerable 
sums for freight. On March Ml, according to ex. 22, the ad
vance of this account for Joseph Donaldson, amounted to $1.- 
•144.MS. with $17M.M5 more for cartage and wages, making in all 
$1.522.71. Paulin may have had these payments in mind when 
lie wrote this letter and was confronted by a possible loss owing

59
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to tin* stiitv of tin- market imd thv impossibility of getting rid 
of tin* applet* in haml. chiefly fall apples and mixed varieties, 
at a priee which would realize the plaintiff s price plus the 
freight. It is to he noted that the writer is vailing particular 
attention to his own personal position in the matter so that I 
do not regard this letter, or the over payment referred to, as 
of sufficient moment to overthrow the defendant’s contention 
and as tending to establish beyond question the plaintiff’s as
sertion that there was a sale.

I will now consider the evidence of llnwson and Hill, wit
nesses for the plaintiff, called to corroborate the plaintiff’s as 
sertion of a sale, llawson is an employee of Joseph Donaldson 
in the butcher shop, and had interested himself in selling apples 
at the time the store on Ninth street was open. He says he had 
a priee list and made some sales to farmers, shop-keepers ami 
others. He says that some time in September. 1912, Paulin came 
into the butcher shop anil told him lie had bought all old Joe's 
apples (meaning winter apples) and to come out and have a 
drink on the strength of it. He says he asked Paulin how many 
cars lie was getting from Donaldson, to which Paulin replied, 
“About 30 earo.” He then says he asked Paulin what he was 
going to do with them, to which Paulin replied lie would get rid 
of them.

llawson also swore that lie knew Paulin had bought the fall 
apples a week or ten days Indore this conversation; but he 
was unable to say how he knew this, or to give any satisfactory 
explanation as to how he came to make such a positive statement 
of fact. He admitted that at the time lie volunteered this in
formation to Joseph Donaldson lie knew about the lawsuit and 
lunl been told by Donaldson that the company claimed it had 
not bought the apples. He says the witness Hill was also pre
sent in the shop and heard what Paulin said.

Hill also was called by the plaintiff, and testified that Paulin 
came into the shop and, after some talk with llawson, he 
heard Paulin say to llawson: “Come on out ami have a drink. 
I have bought all old Joe’s apples.” Witness could not re
number anything else that was said. Frankly, I did not at the

MAN.

Donaldson

Fbvit Co.

Curran. J.



Dominion Law Reports. 118 D.L.R.

MAN. time these men were giving their evidence, believe either one of
K. it. them, and upon consideration, I see no reason to change my
1914 opinion of their veracity. Paulin denied point-blank ever mak-

Donai.dhon ing such a statement or holding any such conversation with
Hawson about the apples. I can see no reason why he should

Fruit Co. discuss his employers’ business with these men. 1 am always 
cumin, j. inclined to view with suspicion the testimony of witnesses, who

are called as these men were called, to prove an isolated state
ment or admission alleged to have been made by a person under 
circumstances which render it improbable that such a statement 
or admission was likely to be made, or, if made, likely to be 
remembered, the witness having no interest in the subject-matter, 
and there being no reason why such a matter should remain in 
recollection.

Hill also is in the employ of Joseph Donaldson, and 1 think 
both of these witnesses have come forward at a critical juncture 
for the plaintiff to help him win his case. They both use exactly 
the same phraseology. “I have bought all of old Joe’s apples,” 
and tell of the invitation to come out and have a drink. It look< 
to me very much like manufactured evidence, and I so regard it 
Hut even if Paulin had made the statement attributed to him 
it would not, in my view of the whole of the evidence, be enough 
to turn the scale in the plaintiff’s favour.

Now, with regard to the opening of the store for the sale of 
the apples by retail, Joseph Donaldson admits that in 1911 In- 
had temporarily opened stores to sell apples shipped to him by 
his brother, and I cannot see what difference in method could 
have been pursued in the year 1912, except that the apples wen- 
consigned to the defendant company and not to Joseph Donald 
son. I think the store in 1912 was opened by Joseph Donald 
son in his own or the plaintiff’s interest and not at the request 
of the defendant, it is apparent that the reckless shipping <if 
such large quantities of fall apples of mixed varieties by the 
plaintiff, regardless of market conditions in Brandon, and with
out consulting the defendant, caused a serious congestion, Smith, 
one of the plaintiff’s witnesses, stating that there were 6 or 7 
cars lying on the track at Brandon at one time which could not

■■
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be unloaded, the cold weather was approaching and it was evi
dent something had to he done to get rid of as many of the 
apples as possible. So, I think it most reasonable to suppos- 
that Joseph Donaldson would adopt the same methods that he 
had adopted in previous years ; namely, to rent a store for n 
short period and, by extensive advertising, get a quick sale for 
the stock.

Donaldson rented the store and took the entire management 
of the business, received all the proceeds, allowed sales to be 
made on credit without any reference to the defendant, and gen
erally conducted matters as a man would in his own business. 
If this store had been opened, as Donaldson says, for the defen
dant’s benefit, I would have expected the daily receipts would 
have been turned over to the defendant, or the money kept in a 
separate account, and that proper books of account would have 
been kept, so that statements could have been rendered of the 
business done when the store was closed. Nothing of the kind 
was done, and Donaldson kept the money until he went east in 
January, 1913, to visit the plaintiff, and then only paid over to 
the plaintiff part of the money received, namely, $1,000.

The plaintiff says that he had been sending apples to his 
brother Joseph for the past four or five years to sell for the 
best price he could obtain, that no fixed prices were mentioned 
and that he knew his brother had opened stores in Brandon for 
the purpose of selling these apples. 1 db not think the defend
ant had anything to do with the store beyond supplying the 
man Tate to help sell, and sending over new stock from time to 
time as required to replenish stock or fill orders taken. It seems 
to me incredible that this business was the defendant’s business, 
Donaldson’s name only being used as a cloak. The conduc" of 
Joseph Donaldson in the matter leads me to the conclusion 
that he was only doing as he lmd done in former years in open
ing this store.

In considering the conduct of the parties, I find the evid
ence of Kline, the defendant’s book-keeper, of much assistance. 
This man impressed me as a clear-headed and candid witness. 
He says Joseph Donaldson handed him the bills of lading from
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MAN. time to time, that on the occasion of presenting the first of these 
K. b. he asked Donaldson for an invoice, to which Donaldson replied 
11)14 that there were no invoices, but to try and get his brother $2.25 

Donaldson « barrel on fall apples. The book known as the cost book, ex.
Stott 25, was kept by this witness, and in it was entered all the apple 

Fin it Co. shipments from the plaintiff. Witness says this was necessary 
cumin..i for insurance purposes. The first was received October 5, lot 

No. 447, car No. 91532, 190 barrels. In the column headed “In
voice” is entered the amount $427.50. Kline says he figured this 
as the invoice price at $2.25 a barrel from what Joseph Donald 
son told him, as he had no other data. The freight for this cai 
appears in the next column, $203.80. This witness says all tie- 
fall apples worked out at $2.25 per barrel and the winter ap 
pies at $2.75 per barrel ; that Joseph Donaldson told him he 
wanted $2.75 a barrel for the winter apples, and he accordingly 
figured the cost at this sum; for example, lot No. 521, Nov. 
2. 206 barrels, entered in invoice column at $560.50. The de
fendant "s synoptic cash book was also produced and pages 284 
285 and 300, put in as ex. 6. The witness Kline referred to en
tries appearing on these sheets relating to the plaintiff’s apples 
which demonstrate the same thing. When these entries wen 
made there was no thought of any trouble over the apples, and 
it appears to me that the internal evidence afforded by thes< 
books largely corroborates the defendant’s contention that tin 
apples were being handled on commission and were not bought 
by the defendant. 1 have no that the prices to be real
ized for fall apples was $2.25 per barrel and for winter apples 
$2.75 per barrel, but owing to the great number of fall apples 
sent and the condition of the market, it became impossible to 
realize this figure for them. Joseph Donaldson denies the state
ment made by Kline that lie asked Donaldson for invoices and 
that Donaldson told him to try and get $2.25 a barrel for the 
fall apples. Hut I do not accept his denials as worth very much. 
He appears to have been willing to deny many things concern 
ing which I am satisfied he had very little clear recollection 
If he did not tell Kline to figure the cast of the fall apples at 
$2.25 a barrel it does not appear from what other source Kline

5
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could have got the information. That he did get it somewhere 
for the purpose of Ins books is certain, and I believe him when 
he says he got it from Joseph Donaldson.

Upon the whole, I have reached the conclusion that the plain
tiff has failed to establish his case for a sale of the apples to the 
defendant as alleged. 1 accept the evidence of Paulin, corro
borated, as I think it is. by many collateral evidences, in prefer
ence to that of Joseph Donaldson. I think the evidence pre
ponderates in the defendant’s favour that the apples were con
signed to the defendant to be sold on commission at $2.25 a bar
rel for fall apples and $2.75 a barrel for winter apples.

As I said before, it is very unfortunate that the plaintiff 
destroyed all letters received from his brother prior to April, 
1U13. It is evident there was some correspondence between 
them. Why did the plaintiff destroy it? Ilis reason is not a 

\ satisfactory one, and does not appeal to me. The transaction 
was still open; he knew from the defendant’s letter of November 
17, ex. 18, that the defendant was having difficulty with the 
fall apples, and advised him that they were going to try and 
get him $2.25, and this should have put him on his guard if he 

!.j was tln-n contending for a sale, and if the letters from his bro- 
i tiler which he had received, and which it is only reasonable to 

infer would have detailed the arrangement made with the de- 
ij fendant, bore out this contention, it is hard to understand his 

folly in destroying them. It would not he too much to apply 
\ the maxim and infer that these letters did not bear out the 

present contention, hut the reverse, and so were destroyed.
I may say, in conclusion, that 1 have not the least doubt 

j in my mind of the finding of facts 1 should make in this case and 
which I have made. The plaintiff’s contention looks to me very 

i much like an attempt to fasten on the defendant a substantial 
loss on this apple transaction, which was brought about pri- 

X warily by the unbusinesslike methods of both plaintiff and his 
[ brother. From the best consideration that I have been able to 
| give the case, I think the plaintiff’s action ought to be dismissed 

and I accordingly dismiss it with costs.
Action dismissed.
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SASK. WILSON v. ABBOTT.

s. c.
1014

Saskatchewan Supreme Court, Lamont, J. May 21. 1014.

1. Vendor and purchaser ( § I E—25)—Rescission—Effect as to obli
gation TO PAY PURCHASE MONEY.

Where a vendor by his own act rescinds a contract for the sale o) 
land, the purchaser’s obligation to pay the purchase price thereby

[March* v. Taplin, 13 D.L.R. 118. and Johnson v. Scott, 1 O.L.K. 
488 referred to.]

Statement Action by a vendor for rescission of an agreement for tin 
sale of land and for partial payment of the purchase price and 
other relief, the defence being that by electing to rescind, the 
plaintiff was limited to that relief alone.

Judgment was given for the plaintiff rescinding ; o 1 vwis- 
the action was dismissed.

F. Wilson, for plaintiff.
C. V. Tindall, for defendants.

Lament, J. Lamont, J. :—By an agreement in writing dated May 1 
1911, the plaintiff agreed to sell and the defendants agreed to 
purchase, the south-west quarter of section 36, township 30. 
range 12, west of the 2nd mer., for the sum of $4,000, payable 
$1 cash and the balance by annual payments of one half of all 
the crop grown upon the land in each year until the principal 
and interest were paid. It was also agreed that the defendants 
should give to the plaintiff their promissory note for $1,000, l<» 
be applied on the purchase-money when paid. The agreement 
contained a provision that the defendant would break and cron 
a certain acreage each year. It also contained a clause by which, 
upon failure by the defendants to perform any of the covenants 
therein contained, the plaintiff was at liberty to cancel the con
tract by giving a notice specified in the agreement. The defen
dants did not break as large an acreage as was provided for in 
the agreement, and they failed to perform certain other cov« li
ants. On May 16, 1913, the plaintiff gave the requisite notice 
cancelling the contract, and shortly afterwards he brought this 
action, in which he claims:—
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(1) A declaration tlmt the contract luul l»een terminate*!: (2) payment 
of the $1,000 note ; (3) an accounting by the defendant of the crops grown 
in the years 1011 and 1012; (4) damages for the failure of the defendants 
to break the acreage specified in the agreement.

In their statement of defence the defendants admit the can
cellation of the contract by the plaintiff and set up that this 
cancellation is a complete answer to the plaintiff's claim.

1 am of opinion that the contention of the defendants is 
right. In March cl v. Taplin, 13 D.L.R. 118, my brother New- 
lands held that, where a promissory note was given for the cash 
payment under an agreement for the purchase of land, and the 
agreement was subsequently cancelled, the note could not be 
collected by a person who took it after maturity for valuable 
consideration. A fortiori it could not be enforced in the s 
of the vendor. As pointed out by Maclennan, J.A., in Johnson 
v. Scott, 1 O.L.R. 488,

SASK.

8. C. 
1014

Wilson

Abbott.

Lament, J.

where a contract for the purchase of land lias been rescinded, the obliga
tion to pay the purchase-money has been terminated.

This action, therefore, in so far as the plaintiff seeks to re
cover on the note and for an accounting of the plaintiff's share 
of the crop, cannot be maintained. Is the claim for damages 
for breach of the covenants to break a certain amount each year 
in tin- same position? 1 think it is. The damages recoverable 
upon a breach of contract are such ns may be reasonably sup
posed to he in the contemplation of both parties when they made 
the contract as the probable result of the breach of it. The 

- damage claimed by the plaintiff is the difference between the 
value of the farm as it is and what it would have been worth 
had the breaking been done. The object of inserting in the 
agreement a covenant that a certain amount of land should be 
put under cultivation each year was to ensure to the vendor a 

Barger payment of purchase-money each year than he would 
otherwise get, and provision was made that if the purchasers 
failed to perform this covenant the vendor should be at liberty 
to determine the contract. The plaintiff, having elected to en
force the remedy for breach of the covenant expressly given him 
in the contract, is limited to that. Having, by his own act, put

6



36 Dominion Law Reports. 118 D.L.R.

SASK.

8.C.
1014

Wilson

Abbott.

Lnmont, J.

Hi) end to the obligation to pay the purchase-money, he is not 
entitled to damages because a larger portion of the purchase- 
money might have been paid to him before cancellation had 
the breaking been done.

The plaintiff contends he is entitled to a declaratory judg
ment that the agreement is at an end, and that it no longer af
fects his title to the land. I have some doubt whether or not I 
should give such judgment. Rule 222 provides that :—

No action or proceeding shall be open to objection on the ground that 
a merely declaratory judgment or order i* nought thereby, and the Court 
may make binding declarations of right, whether any consequential re
lief is or could be claimed or not.

This rule gives to the Court jurisdiction to make declaratory 
judgment, but this jurisdiction must be exercised with great 
caution: North-Eastern Marine Engineering Co. v. Leeds Forg> 
Co., [1906] 2 Ch. 498. In Williams v. Xorth’s Xavigation Cut 
licries, [1904] 2 K.B. 44, the Master of the Rolls intimated that 
the declaration claimed must be ancillary to putting in suit som 
legal right. Here the declaration sought by the plaintiff is that 
the contract with the defendant is at an end. It is not con
tended that such a declaration is ancillary to putting in suit any 
legal right. 1 can, however, see that where land has been pur
chased under agreement of sale which agreement provides for 
its determination under certain conditions, a declaratory judg
ment that the agreement has been duly determined may be *t 
convenient way of placing beyond dispute the question whether 
or not it still attaches to the vendor’s title. I therefore have 
reached the conclusion (but not without some doubt) that I 
should exerciso my discretion in the plaintiff’s favour and allow 
him a declaratory judgment. As the defendants did not dis
pute the plaintiff's right in this respect, the plaintiff must ob
tain such judgment at his own expense. There will therefore 
be judgment for the plaintiff declaring that the agreement is at 
an end. In all other respects the action will be dismissed. As 
the defendants have succeeded in their defence, the plaintiff 
will pay their costs.

Judgment for plaintiff rescinding: 
otherwise action dismissal.
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CONRAD v. KAPLAN. MAN.

Manitoba Court of Appeal. Iloircll, CJ.M., Richard», Perdue, Cameron and 
llagyart, JJ.A. May 20, 1014.

C.A.
1014

1. Contract» Ht I E—70)—Collateral contracts—Debts of others— 
Ntatvte of Fra vus—Tri e test.

(*|miii n proiniw to answer for the <lvbt of another living original not 
eollnteral under see. 4 of the Statute of Frauds, the true test is that 
whenever the main purpose and object of the promisor is not to answer 
fur another, hut to subserve some pecuniary or business purpose of his 
own involving either a benefit to himself or damage to the other 
contracting party, his promise is not within the statute, although it 
may lie in form a promise to pay the debt of another and although 
the performance of it may incidentally have the effect of extinguishing 
that liability.

Appeal by the plaintiff from the judgment of Dawson, County 
Court Judge, nonsuiting an aetion to compel the defendant to 
pay the debt of another, the defence being the Statute of Frauds.

The appeal was allowed, Howell, C.J.M., and Cameron, J.A., 
dissenting.

Statvmcnt

C. II. Locke, for plaintiff, appellant.
C. d. Keith, for respondent.

Howell, C.J.M. (dissenting).—The plaintiff is seeking to 
compel the defendant to pay a debt which was due by one 
Braudes to the former. The action was framed to create a lia
bility under a written order signed by Brandcs directing the 
defendant to pay the plaintiff the sum of $229.30. The written 
order was not produced and the contents of it was given only in 
very general terms. Even assuming that there was a debt or lia
bility owing or existing between the defendant and Braudes the 
vague evidence as to the contents of the writing prevents any 
serious consideration of the claim as an equitable assignment of 
the alleged debt due Braudes.

The plaintiff, however, on appeal strongly urged that he had 
proved a special bargain or contract whereby in consideration of 
his doing certain work on the contract which Braudes was to 
have done the defendant promised that he would pay to the 
plaintiff not only for this work, but also the amount of the writ
ten order. This claim was apparently not set up or urged before 
the trial Judge, and it was not considered by him or in any way 
-disposed of.

Howell. C.J.M. 
(dissenting)
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MAN. The only part of the statement of claim which in any way
cTa. might cover this point is the following :—

The plaintiff presented the said order to the defendant aforesaid and 
Conrad said defendant accepted the said order and there and then promised the

v. said plaintiff that he would pay to the said plaintiff the sum of $229.30 as
Kaplan. ordered.

It will be seen that there was no consideration alleged for the 
promise to pay and as above stated the trial Judge did not con
sider or dispose of this alleged contract and no such issue was 
tendered, tried or disposed of. It is quite impossible from the 
evidence to extract any such contract; it is impossible to find 
even on the plaintiff's own testimony what work he was to per
form as a consideration for this promise, and impossible to find 
for whom he did the alleged work and who paid him for it.

The appeal should be dismissed.

Richards, j.a. Richards, J.A. :—One Braudes contracted with the defend
ant, for the consideration of $1,225, to furnish, execute and put 
on the walls, all plaster ornaments required (as per specifica
tions) in a moving picture building. Braudes entered on the 
work and employed the plaintiff to make certain of the orna
ments. When the moneys due by Brandes to the plaintiff, for 
the latter’s work in making these ornaments, amounted to 
$229.30, Brandes gave plaintiff a paper, signed by him, Brandes, 
asking defendant to pay that sum to the plaintiff. Brandes had 
not then completed his contract, but had received $525, part of 
the contract price, and had done so much of the work that it 
was subsequently completed at a cost of $276.

The evidence satisfies me that that paper was presented to 
defendant and that the plaintiff then asked the defendant for 
the $229.30 and told him that he would not work any further 
unless paid that sum. The defendant then told him that, if he 
would go on and finish the work he was doing, he, the de
fendant, would pay him the $229.30. Though it is not stated 
that he also promised to pay the plaintiff for such further work. 
I think it was implied that he would do so, and he, in fact, did 
pay him for it, as will appear later. Brandes abandoned the 
contract and the defendant’s architect employed the plaintiff to
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finish the part of the work on which he, the plaintiff, was en
gaged. He finished it, and was paid $56 for so doing. When 
paid the $56 the plaintiff gave a receipt for it to the architect, 
“in full for the work done at the plaster running ... to 
date.” It ends with ‘‘and have no other claim against the 
building” (specifying it).

The defendant refused to pay the $229.30 and the plaintiff 
sued him in the County Court of Winnipeg, where he was non
suited. He then appealed to this Court. As Braudes had not 
completed the work when the order was presented, there was no 
fund then actually payable to him. So that there was no fund 
upon which an equitable assignment could operate.

There is, however, another aspect of the matter, which the 
learned trial Judge has not dealt with. I think that there was 
established a contract that, in consideration of the plaintiff con
tinuing to work on the building till such work as he was engaged 
in should be completed, the defendant, in addition to paying 
him for such further work, would pay him the $229.30. The 
plaintiff performed that agreement on his part. I look on the 
plaintiff’s agreement with the architect as merely a carrying out 
of that which he had made with the defendant. The defendant 
says that he employed the architect to finish Braudes’ contract 
for $700 (which was the balance still in defendant’s hands of the 
$1,225). But he does not swear that he, in fact, paid that sum 
to the architect, and I do not find that there was, in reality, such 
a contract made. The architect, I think, merely acted as defend
ant’s agent in employing the plaintiff.

Even if there was such a contract between the defendant 
and the architect, the plaintiff performed his part of his agree
ment with the defendant by finishing that part of the work upon 
which he had been engaged. When he did that he gave the con
sideration on his part, on the performance of which the defend
ant had promised to pay him the $229.30. The receipt for the 
$56, though expressed to be “in full for the plaster running,” 
evidently only meant that it was to be in full for the plaster 
running done under the contract with the architect. There is no 
pretence in the evidence that, when the plaintiff agreed to com-
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plete the plaster running, it was understood that he should 
forego his claim for the $229.30. An to the part of that receipt 
stating that the plaintiff had “no other claim against the build
ing,” it is sufficient to say that, in this action, he is not asserting 
any claim against the building.

It may be asked why the defendant should have contracted to 
pay the $229.30. lie knew that the $700, still in hand of the 
contract price, was enough to pay for its completion and to pay 
this $229.30 also. The work on which the plaintiff had been en
gaged, and which the defendant wanted completed, is of such a 
kind that it might be impossible to procure in Winnipeg any
one, other than the plaintiff, who could finish it. The defendant 
also may have feared proceedings by the plaintiff under the 
Builders’ and Workmen’s Act, or the Mechanics’ Lien Act.

The defendant, however, set up sec. 4 of the Statute of 
Frauds, claiming that the promise sued on was one to answer for 
the debt of another, and that there was no evidence in writing 
of such a promise. This question, as has been observed many 
times, is a difficult one to deal with, and the cases on it are not 
easily reconcilable. Brandcs was not released from his indebted
ness to the plaintiff by the bargain made between the plaintiff 
and the defendant. The circumstances were not such, in my 
opinion, as to create a novation, as the debt from the defendant 
to Brandcs was not yet exigible owing to the latter not having 
finished the contract.

It might be claimed that, in promising to pay this, the de
fendant was merely agreeing to pay his own debt, he being per
haps responsible under the Builders’ and Workmen’s Act. But 
no question of that kind arose between them and, therefore. 1 
hesitate to hold that the contract was, for that reason, outside of 
the statute. There was also no surrender by the creditor of any
thing for the benefit of the promisor. The only way in which, 
it seems to me, this agreement can be held to be outside of tin 
statute is because the object of the contract was on defendant’s 
part not the payment of this debt, but the completion of the work 
by the plaintiff. There was a direct contract between him and 
the defendant for a benefit to the defendant, which did not re-
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quire a writing within the statute, though part of the considéra- man. 
tion to he paid by the defendant to the plaintiff was the payment c. a.
of this $229.30, which incidentally was the debt of Braudes. 1914

One of the latest cases discussing this question which 1 have Conrad 
been able to find is Harburg Intliarubbcr Comb Co. v. Martin, Kaplan 
[19021 1 K.B. 778. There Cozens-Hardy, L.J., at 793, says:—l 1 * Richards, J.i

If the Court can find that there is a main contract, the object of which 
is not to answer for the debt of unother, that contract is not within 
sec. 4, even though incidentally it may result in a liability to answer for 
the debt of another.

In vol. 15, of Lord Halsbury’s Laws of England, at p. 462, it

The true test whether the Statute of Frauds applies is to sec whether 
the person who makes the promise is, but for the liability that attaches 
to him by reason of the promise, totally unconnected with the transaction, 
or whether he has an interest in it. independently of the promise.

Again, at 463 :—
Where the payment of a debt or the fulfilment of a duty by another 

is a mere indirect incident, or ulterior consequence, of the terms in which 
the contract is framed, the transaction is outside the statute.

In Davis v. Patrick, 141 U.S.S.C. at 488, the judgment of the 
Court quotes with approval from a former judgment of the same 
Court as follows:—

Whenever the main purpose and object of the promisor is not to answer 
for another, but to subserve some pecuniary or business purpose of his 
own, involving either a benefit to himself or damage to the other contract
ing party, his promise is not within the statute, although it may be in form 
a promise to pay the debt of another, and although the performance of it 
may incidentally have the effect of extinguishing that liability.

In White v. Rintoul, 108 N.Y. at 227, the Court of Appeals 
for New York, says:—

Where the primary debt subsists and was antecedently contracted, the 
promise to pay it is original when it is founded on a new consideration 
moving to the promisor and beneficial to him. and such that the promisor 
thereby comes inder an independent duty of payment, irrespective of the 
liability of the principal debtor.

I have quoted from these four authorities because of their 
eminence, though there are many others in which one finds the 
same doctrine laid down. It seems to me that the rule, as stated
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above in these different Courts, applies to this ease. The defend
ant wanted the work finished. Ilis sole objeet was to get it 
finished. He was able to do so without loss to himself if he pro
mised. in consideration of its being finished, to not only pay for 
the finishing work, but to pay the $229.30 claimed by the plain
tiff. and he could only get the plaintiff to finish it by so promis
ing. In my opinion he did not enter into this contract for the 
purpose of being responsible for Braudes’ debt, but solely for 
his own purposes, and the fact that, by so doing, he became liable 
to pay that which would discharge Braudes' debt, is a mere in
cident of the contract.

With much respect, I would allow the appeal with costs, set 
aside the judgment in the County Court and enter judgment 
there for the plaintiff for $229.30 with costs, including a counsel 
fee of $12.00.

p.rdup, j.a. Perdue, J.A. :—The plaintiff was in the employ of one 
Braudes, who was a contractor employed in the construction of 
a building for the defendant. Braudes owed the plaintiff $229.30 
for wages earned in connection with the work and on the plain
tiff demanding payment, Braudes gave him an order in writing 
on the defendant for the payment of that sum. This order was 
delivered to the defendant in tin1 presence of another witness, 
but the defendant denies that he received it and consequently did 
not produce it. Parol evidence was given as to the contents of 
the written order. The plaintiff, one Naskar and Mr. Magnusson, 
the solicitor who drew up the order, all agree in stating that 
Braudes signed an order on the defendant to pay the plaintiff 
the above sum of money. It is not clearly shewn that the fund 
was designated out of which the money was to be paid. The 
order was, however, taken by the plaintiff to the defendant and 
handed to him in the presence of one Baurer, who heard the con
versation that then took place between the parties.

The evidence of this conversation appears to me to establish 
that the plaintiff told the defendant that unless the defendant 
agreed to pay the order, the plaintiff would stop working; and 
that the defendant told him to go ahead and finish the job and 
the defendant would pay the plaintiff all that was coming to
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him on the work. The plaintiff’s evidence is corroborated by 
Baurer and 1 have no doubt that tin- plaintiff went on with the 
work and completed it on the faith of the defendant's promise. 
The defendant admitted to the plaintiff that there was WOO or 
$700 coming to Braudes at this time on account (if tin- contract.

About three weeks after the order was given Braudes ab
sconded. The plaintiff went on with the work and finished his 
portion of it, which consisted of manufacturing certain orna
mental figures. The defendant, or his architect, paid the plaintiff 
for the work done after Brandos left, but he refused to pay the 
money mentioned in the order.

The learned County Court Judge entered a nonsuit, holding 
that an equitable assignment had not been proved. The objec
tion that no fund was mentioned in the order, out of which the 
money was to be paid, does not seem to me to be an answer to the 
case made by the plaintiff. There was only one fund out of 
which the defendant could possibly be expected to pay the money 
and it was in respect of this fund that the order was given. It 
is also clear that the defendant knew that the order was in
tended to deal with a portion of this fund and to be payable 
out of that fund only. The decision of the Divisional Court in 
Lane v. The Dungannon Agricultural, etc., As so., 22 O.R. 264, 
is an authority completely in point and establishes that in such 
circumstances an equitable assignment has been created.

In Brice v. Bannister, 3 Q.B.D. 569, 47 L.J.Q.B. 722, the 
order given was as follows:—

I do hereby order, authorize, and request you to pay to Mr. William 
Price, solicitor, Bridgewater, the sum of £100 out of money* due or to be
come due from you to me, and his receipt for same shall be a good discharge.

Objection was taken that this was a mere order to pay and 
conferred no right to the money sought to be charged, but the 
Court of Appeal, affirming Coleridge, C.J., held that it was a 
good equitable assignment. Cotton, L.J., in giving judgment, 
said :—

The letter of the 27th Octol»er (set out above) is a good equitable assign 
ment by -Cough to the plaintiff of money to the extent of £100, which might 
become due under hi* contract with the defendant.

A more serious objection is that it is not sufficiently shewn 
that there was, either when the order was given or at any time
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afterwards, money due to Braudes on the eontraet, out of which 
the order could be paid, Bramlcs having absconded before com
pletion of the work.

But it appears to me that, apart from the question of equit
able assignment, the transaction between the parties may be sup
ported upon this basis, that an entirely new and original contract 
was created between the plaintiff and the defendant, when the 
plaintiff presented the order to the defendant and the latter 
agreed to pay it if the plaintiff would go on and complete his 
part of the work. Such a contract is not a guarantee for the 
indebtedness of Brandes and is not within the operation of the 
Statute of Frauds.

Original, as distinguished from collateral, conditional or accessory pro
mises are outside the statute, because they hind the promisor to do some
thing independently of, and without regard to. another's liability, I.'» liais., 
p. 4(10.

Where, therefore, one H. was employed to do work on certain 
houses and the defendant was surveyor over him and was to re
ceive the moneys to be paid for the work, and in consideration 
that the plaintiff would supply materials for the work the de
fendant promised to pay the plaintiff for them out of such 
moneys received by him as should be due to II. for the work on 
receiving an order from 11. for that purpose; the goods having 
been supplied, the money having been received by the defendant 
and the order having been given by II. it was held that defend
ant was liable and that the Statute of Frauds did not apply, 
because the defendant’s promise was an original and not a col
lateral one: Andrews v. Smith, 2 ('. M. & R. 627.

In Hampton v. Paulin, 4 Ding. 264, an auctioneer employed 
to sell goods on premises for which rent was in arrear, was ap
plied to by the landlord for the rent, the landlord saying it was 
better to apply so than to distrain; the auctioneer answered: 
“You shall be paid; my clerk shall bring you the money.” It 
was held that an action lay on this promise without a note in 
writing. See also Dixon v. Hatfield, 2 Bing. 439; Iloulditck v. 
Milne, 3 Esp. 86; Williams v. Leper, 3 Burr. 1806; Davis v. 7*//- 
rick, 141 U.S. 479.

Dealing with this question, Lopes, J., said in Sutton v. Grey:
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Tho true tent, ns derived from the eases is. ns the Master of the Rolls 
hns already said, to see whether the person who makes the promise is. hut 
for the liability which attaches to him by reason of the promise, totally 
unconnected with the transaction, or whether lie had an interest in it inde
pendently of the promise. In the former case, the agreement is within the 
statute; in the latter, it is not; ftutton v. Grey, [ 1NM] 1 Q.B. 2R.». 200.

Sec also Simpson v. Dolan. 16 O.L.R. 459. The defendant had 
an interest in securing the plaintiff’s continuance of the work 
and h«* had in hand the money to pay for that work. He had also 
the authority from Braudes to pay the plaintiff and deduct the 
amount from the money coming to him, Braudes. By his pro
mise to pay the order, the plaintiff secured the continuance and 
completion of the work by the plaintiff. Defendant, therefore, 
had a direct personal interest in the transaction between him
self and the plaintiff.

The defendant put in no evidence at the trial, but rested his 
ease on the nonsuit. The trial Judge was of opinion that “no 
evidence of acceptance was given,” but he makes no finding on 
the evidence given of a distinct contract having been made be
tween the plaintiff and defendant when the order from Braudes 
was presented. The particulars of claim sufficiently allege such 
a contract, and the evidence is, in my opinion, sufficient to sup
port it. The defendant was bound, under the Builders’ and 
Workmen’s Act, R.S.M. 1913, ch. 20, to require Braudes to pro
duce a pay list shewing the names of the workmen and the wages 
due to them, and these wages the defendant was liable to pay. 
The plaintiff has not sued under this Act, but the fact that such 
liability existed may be taken into account in considering the 
reasonableness of the defendant’s promise to the plaintiff to pay 
the wages already due to him, and to shew the interest of the de
fendant in the transaction with the plaintiff.

I do not think it necessary to put the plaintiff to the expense 
of a new trial. The defendant denied that he received the order 
from Brand es and denied that the plaintiff ever came to him 
with such an order. This involves, no doubt, a denial that he 
ever promised to pay. But I think the evidence of the plaintiff 
and Baurer should be believed, as against a denial by the de
fendant, and that a verdict should be entered for the plaintiff for
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Court. The plaintiff is also entitled to the costs of this appeal. 
Cameron, J.A. (dissenting) :—The plaintiff was working on

Conrad

Kaplan.

ornamental plaster work for one Braudes who had a contract 
with the defendant Kaplan, the owner of a moving picture build

Cameron, J.A. 
(dissenting)

ing in course of construction. When $22!).30 was due the plain
tiff, he asked Braudes for the money. Braudes told him he 
would give him (the plaintiff) an order on Kaplan for it. A 
solicitor was employed to draw up a document in the presence 
of the plaintiff, Braudes and one Naskar. Braudes disappeared 
about three weeks after giving the document, p. 5. The plaintiff 
then took the document to Kaplan, who told him to go ahead and 
finish up the job and he would pay him. (Plaintiff’s ev., p. 3.) 
The plaintiff further says that he, Naskar and Kaplan discussed 
the amount due Braudes and that Kaplan said it was $600 or 
$700. When the plaintiff came to Kaplan he told him he would 
work no more unless he received the money, and the defendant 
told him. “Go ahead and work, 1 pay every cent.” The plaintiff 
went on with and finished the ornamental work, under a contract 
with Abramovitch, defendant’s architect, and was paid for it. 
Plaintiff says he several times asked for his money, but without 
effect. The plaintiff's work simply consisted in making certain 
ornaments in moulds. He had nothing to do with putting them 
on the building. On cross-examination the plaintiff says that 
when the order was handed to Kaplan, one Baurer and one 
Braudes (not the debtor) were present.

The solicitor was called and gave evidence as to the contents 
of the document which was not forthcoming at the trial. His 
evidence on the subject is as follows:—

(,). The plaintiff claims that lie lias an order for $229.30 drawn on 
Kaplan. l»y the order of Bra mien, payable to the plaintiff herein, Conrad. 
Did Conrad ever come into your office to have an order drawn for $229.30? 
A. He did so. Q. On one of the first days of February, A.D. 1913. To 
whom was that order drawn t A. That order was drawn in favour of 11. 
Kaplan for the sum of $220.30. Q. Was it signed? A. Yes. Mr. Braude* 
the maker of the order signed it himself; the order was in favour of A. 
Conrad for the ha lance of the building, near the corner of I^ogan and Quelch. 
and the address of A. Conrad then was 331 Manitoba Ave., and 1 have tin 
name of Sam Brandes here, who signed the order, and I have in his own 
handwriting the name of Naskar, for whom 1 later on. on the same build
ing. filed a lien.
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Obviously the document, or order as it is called, could not be 
both in favour of B. Kaplan and of A. Conrad. The solicitor 
meant, I suppose, to say “on B. Kaplan.” The witness does not 

t say that the document contained words requesting or directing
Kaplan to pay the plaintiff the sum in question and give the 
words according to his recollection. The witness is really stating 

c 1 in his description what he inferred to be the legal effect of the
^ I document rather than its terms and words, either with accuracy
^ or with as great accuracy as his memory recalled,
j In reality tin* evidence of the contents of the document is of
A* such a vague character that it is " * to come to any eon-
l(j elusion as to what they actually were. I consider the comment
) of the trial Judge on this point is well made. As for Naskar’s

evidence on the subject, it adds nothing to that of the solicitor. 
ov Though he spoke in direct examination as to the contents of the

I document it * in cross-t that he had not read
int X; it. for the good and sufficient reason that he could not speak 

English. Naskar says he was with the plaintiff when the docu- 
act ment was presented to Kaplan, lie says Kaplan said:—
it. Is All right. Itrnmlea lias enough money coming to him to finish the work,

/ ami if you keep on and finish the work you get paid right away.

ain which is very different from the plaintiff’s version.
iem Kaplan’s examination for discovery was put in by the plain-
hat tiff's counsel. In it Kaplan denies positively ever having re-
one & reived any such as is here relied upon, p. 23. He refuses 

to admit any liability to Braudes, p. 39. and says all payments 
cuts made by him on the building were on the authority of the archi
ll'8 teet, on whom he relied, pp. 35, 38. On the evidt .ice, it seems to

me clear that the plaintiff has not established the cause of action 
n alleged in his pleadings, that Brandi's gave the defendant an

j order in writing to pay the plaintiff .$229.30, which the plaintiff' 
T„ presented to the defendant, who accepted the same and then and

of lv there promised he would pay the said sum as ordered.
In the first place the wording of the document, or order as it 

luelcli. >s « ailed, in question is not established. Nor is the acceptance of
vc tie | the order proved. On the contrary', it is expressly negatived by 

K s evidence, put in by the plaintiff himself. Moreover,
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MAN. there in no satisfactory evidence shewing the defendant’s indebt
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edness to Braudes. His (the defendant’s) evidence is the other 
way, and negatives the evidence of the plaintiff, and there being

Conrad nothing shewn to be due Braudes, there could not be any remedy 
in this action against Kaplan. These are really all matters of fact 
which were before the trial Judge for consideration and I do not

Cameron, J.A. 
(dissenting) feel inclined to interfere with his decision.

Baggart, J.A. Hagoart, J.A. :—Is the order in question an equitable assign
ment to the extent of $229.30 of moneys claimed to be in the 
hands of Kaplan!

The following is a summary of the law as laid down by one 
of the text-writers, Leake on Contracts, Cth ed., p. 857 :—

An equitable assignment of n chose in action, supported by a valid 
consideration, may be made in any form of words, with or without deed or 
writing, expressing the intention to assign. . . . There must lie a definite 
délit or fund as the subject of assignment; an order upon a person to pay 
a third party, mit referring to any fund for payment, assigns nothing; nor 
is it binding upon the person on whom it is made, unless lie accepts and 
undertakes to pay it; as in the case of a bill of exchange drawn upon him : 
or a cheque. A bill of exchange in the usual form, though for the exact 
amount of a fund of the drawer held by the drawee at his disposal, does not 
effect an equitable assignment or appropriation of the fund.

Hull v. Pritiie, 17 A.R. (Ont.) 306, is a case in which the 
leading authorities arc collected or referred to. One E., who had 
a contract with the defendant for certain carpenter work, gave 
to the plaintiff an order on the defendant in the following form:

Please pay to 11. the sum of #138.40 for flooring supplied to your build 
ings on Dover court Road, ami charge the same to me.

It was held that this was not an equitable assignment but a bill 
of exchange and that, in the absence of written acceptance by 
her, the defendant was not liable. Burton, J.A., in his reasons, 
on page 307, says :—

There is nothing whatever upon the face of this instrument to indicate 
that it was intended as an assignment of any portion of the délit secured 
ami payable under the contract., the words “for flooring, etc..” merely 
point to the consideration existing between Eyrie ami the plaintiffs equi 
valent to the words frequently fourni in similar documents, “for value re- 
ceived,” and the other words, “and charge to my account,” though super
fluous. are the words usually found in a draft or bill of exchange, and do 
not by any means indicate that the payment of the money to the bearer
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of the draft was to be made from any particular fund, hut a direction to the 
drawee to charge the money to him. But even if the words of this docu
ment had gone to the extent of saying, “and charge the same to account of 
moneys payable under my contract with you,” I should still hold that it 
could not be treated as an equitable assignment of any portion of that 
debt. The rule itself is perfectly clear that if these or similar words are 
used merely to designate the fund out of which the drawer may reimburse 
himself, or as a mere reference in the draft to the fund to call his attention 
to his means of reimbursement, then it is nothing more nor less than a 
direction, and the document is a bill of exchange. If on the contrary they 
are used to limit the payment or make the order itself payable only out of 
a particular fund, then the order is not a hill of exchange.

And Osler, J.A., in the same ease, at p. 310, says:—
And it is equally well settled that to constitute a valid equitable as 

signaient there must lie a specific appropriation of the whole or some part 
of an existing fund, or of u fund which is to arise out of some existing 
contract or agreement, citing l.aiuh v. Sutherland, 37 LT.('.R. 143; Shatul v. 
IhiltuiHHon, L.R. IK Kq. 2X3; ttromt v. Johnston, 12 A.II. (Out.) ItMI.

The plaintiff's counsel urged the reasons given by Street, J. 
who delivered the judgment of the Court in Lane v. Dungannon, 
22 O.R. 264. In this ease the contractor for the erection of a 
building for the defendants, during its progress gave to various 
persons orders upon the defendants for sums due them by him. 
It was held there that these orders were not in themselves good 

assignments of the portion of the fund in the hands of 
the defendants. After the trial the Court directed that further 
evidence should be taken viva voce before Faleonbridge, J., at the 
(ioderieh autumn sittings and be brought before the Court, which 
would then dispose of the motion. Evidence was taken, the re
sult of which is stated in the judgment. Street, J., says, on p. 
271 ;—

If. therefore, the decision of this question had rested upon the evidence 
More the learned Chief Justice of the Common Pleas, 1 think we should 
have lieen obliged to allow the appeal. At the request, however, of the 
counsel for the respondents, we have allowed evidence to lie given before 
Mr. Justice Faleonbridge, at the last Goderich Assizes on behalf of any 
of the parties who desired to shew that the state of facts in evidence upon 
which the appeal was brought did not fully shew the position of the

The evidence taken before my brother Faleonbridge at Goderich leaves no 
doubt whatever as to the intention of Henderson in giving, and of the 
several claimants in taking, the orders here in question. There was only 
one fund out of which the directors could jMissiblv lie expected to pay
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the orders; the nature of that fund and its origin were well known to all 
the parties; and when Henderson promised the persons with whom he 
dealt orders upon the directors, it is clear that he meant to give, ami that 
the claimants expected to get, orders which were to he paid out of the con
tract price of the building which he was putting up for them. Not only 
this, Imt it is equally plain that the directors understood the orders as 
intended to deal with portions of the contract price and to he payable only 
out of that particular fund. Under these circumstances, I think we are at 
liberty to open our eyes to what the real intention of all the parties to the 
transaction was, and to give effect to it by declaring that Henderson did 
make an equitable assignment to each of the claimants of a po tion equal to 
the amount of the written order given him of a portion of the fund in 
question, and that the fund should he distributed upon that footing.

In the last mentioned ease, Hull v. Prittie, 17 A.R. (Ont.) 
306, was considered, so that if we follow the reasoning of the 
Divisional Court, which was constituted by Armour, C.J., and 
Street, J., it appears that it is not absolutely necessary that the 
fund should be designated on the face of the order or direction.

I think, after a careful perusal of the evidence, that here 
there was only one fund out of which this order could be paid 
and the nature of that fund and its origin were known to all the 
parties. On page 11 of the evidence, the plaintiff says:—

Ï told him (Kaplan) that Mr. Ilrandcs told me I couldn’t get nnv 
money and he gave me that order that you would pay me, and Mr. Kaplan 
told me to go ahead and finish up the job and he would pay me anything 
that was coming to me.

And again on page 12 :—
1 told him (Kaplan) if you do not agree to pay that money I wouldn't 

work any more. He said, “Go ahead and work. 1 pay every cent.”

And on page 13 :—
A. I went to Kaplan and asked him if he wanted to pay me or not. Q. 

What did he say Y A. Yes, go ahead and finish the job; I pay you the 
money.

Evidently there is no doubt as to what was in the minds of 
the parties at the time that order was given, and it is also clear 
that there was only one fund. So that, if I follow the reasoning 
of Mr. Justice Street I should hold that the document in question 
was a good assignment of the money. It is also contended on be
half of the plaintiff that the giving of this order by Braudes, the 
taking of it to the defendant who retained possession, and his
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promise to pay everything that would be owing to the plaintiff, 
constituted a new contract and thus be an answer to the de
fendant’s objection that the order was only a promise to answer 
for the debt of another, was not signed by the defendant and 
came within sec. 4 of the Statute of Frauds.

1 think we can treat this as a new contract. There are here, 
under changed conditions, all the elements of a new contract; 
there were valuable considerations; there was practically the 
waiving of a wage-earner’s lien; there was an assurance that 
the work would be completed, and there was complete perform
ance upon the part of the plaintiff. I think the evidence on be
half of the plaintiff supports the foregoing and, if it were neces
sary to amend the pleadings, I would allow any amendment that 
might be needed.

In allowing the appeal I would not be substituting my finding 
of fact for the trial Judge’s finding, as I simply draw conclu
sions from established facts different from those of the trial
Judge, and I am not reversing any express finding of fact when
I say I would believe the story of the plaintiff as to the delivery 
of the order (h°ing notice) to the defendant and the existence 

I of an indebtedness from the defendant to Brandos at the time of 
$600 or $700 corroborated by independent witnesses in prefer
ence to the denial of the defendant.

1 would allow the appeal. Appeal allowed.

Hritiah Columbia Supreme Court, Maodonatd, J. May 20, 1914.

I. Costs (#11—50)—Of unnecessary proceedings—Foreclosure—Un
tenable DEFENCE.

Costs in n foreclosure action caused by untenable defences are against 
the defendant.

Application for costs in a foreclosure action. Judgment 
accordingly.

Campbell & Singer, for plaintiff.
A. S. Johnston, for defendants.

Macdonald, J.;—This is an action brought by the plaintiff 
8 for declaration of default under an agreement for sale. The 

defendants other than defendant Cook, delivered defences deny-

B. C.

s. c.
1914
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ing all allegations tending to support the plaintiff’s claim. Prior 
to the action coming on for trial, admissions were made which 
practically disposed of the issues and left only the question of 
costs, reserved for consideration. Judgment for foreclosure 
was granted and the plaintiff now seeks to obtain judgment im
posing costs upon the defendants thus defending.

The general rule is that in an order for foreclosure there is 
no judgment against the defendants personally for costs should 
redemption not take place, but an exception arises where the 
validity of the security has been unsuccessfully disputed. See 
Morgan & Wurtzburg on Costs, p. 222. There is a case not re
ferred to in this text book—Guardian Assurance Co. v. Lord 
Avonmore (1873-4), Ir. R. 7 Eq. 4!)(>, where the only question 
left for the Vice-Chancellor to decide was the same as now comes 
before me for consideration. I think it well to quote the judgment 
almost at length, as follows :—

The only question I have to decide is as to the costs. The general rule 
in foreclosure suits is. that the costs should come out of the estate with 
tin- demand. Hut there is an exception to that rule where the mortgagor 
raises a defence which is untenable, in which case the costs so occasioned 
may be ordered to he paid by him personally—and that, whether there be 
fraud or not on his part. In the present case there is no doubt that Lord 
Avonmore did raise a defence which was untenable, and which caused a 
great deal of litigation in the case. I am not of opinion that the suit was 
rendered necessary by Lord Avonmore. as it was necessary to be instituted 
to enable the charges on the property to be raised. I do not. therefore, 
think the entire costs should lie given against him. but I am certainly of 
opinion that the additional costs of the litigation caused by this defence 
should not Ik* merely added to the plaintiffs’ demand, for payment of which 
there is likely to In* an insufficient fund. 1 think the proper form of the 
decree should be that suggested by Mr. Gibson, ami which was made in 
the ease of NliarpIcH v. Ailains, 8 L.T. 138. The addition to the usual 
decree should be that, in case of the fund proving insufficient for payment of 
plaintiffs' demand and costs, Lord Avonmore personally should pay so much 
of the costs as were occasioned by his unsuccessful defence.

I follow this judgment and am supported in this conclusion 
by the judgment of the Vice-Chancellor in Tüdesley v. Lodge 
(1857), 3 Jur. (N.S.) 1000, where the learned Judge directs 
costs should be paid by the defendant through his failure in th< 
litigation and that he “ought to pay so much of the costs of the 
suit as have been occasioned by disputing the plaintiff's right to 
sue upon his equitable mortgage.”

In this action all costs should be taxed in the ordinary man-



18 D.L.R. | Essen v. Cook. 53

nor and added to the amount required to be paid for redemption B- C.
within the stipulated period. Then the judgment should provide ââ
for a separate taxation of the additional costs occasioned by the 1914 
defendants defending the action, and such costs will lie paid by EsioTx 
such defendants in the event of the rodemption.not taking place.

./udgment as la costs against certain defendants. Macdonald. j.

REX v. BELMONT. QUE.
(Juebee K inn's Hr nek ( Vrotrn Sitlr), Ur nais. July 0, 11» 14. g

I. Il STICK OF THE PEACE ( | III—12)—JURISDICTION ALSO AH HI MMABY 1914
TRIAL MAIilHTHATE—Sl .MMAKY COXVICTION OB KVMMABY TBIAL PBO-

Where trials for keeping a disorderly house and for frequenting a 
common bawdy house are held In-fore a magistrate having jurisdiction 
t'i proceed to a summary conviction under the vagrancy clauses (Cr.
Tode. sec. 2281 or to a summary trial without consent under Code sec.
774 ( amendment of 1909), it will he taken in the absence of any ex
press statement in the record of proceedings to indicate which proce
dure was being followed, that the magistrate acted under the power 
"f summary conviction from which an appeal would lie rather than 
that lie acted under the powers of Code sec. 774 upon summary trial 
from which there would he no appeal.

Appeals by Paulette Belmont and others, heard together by Statement 
eoiiHent. from eight «eve ml convict ions against the eight appel
lants, defendants, one of whom was convicted of keeping a 
bawdy house and the others for being frequenters of the same.

The appeals were allowed and the convictions quashed.

J. C. Walsh, K.C., for the Crown.
A. Germain, K.C., for the accused.

0 hr vais, J.:—The appellants, numbering eight, seek to set °erTaUi ,e 
aside the convictions to a term in jail which were given against 
them by the recorder of the city of Montreal for having kept a 
common bawdy house in Montreal during the month of March,
1014.

By consent, the eight present appeals have been joined.
The evidence of the Crown through three constables shews 

that the house kept by the accused had a bad name, that it was 
looked upon by them as a common bawdy house wherein and 
wherefrom men and women were seen during the day and night 
coming ; but the witnesses of the Crown cannot swear that any
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act of prostitution had taken place therein, as they have never 
been there, and that they cannot bring witnesses to bear out the 
ill repute of the place.

On behalf of the defence a fireman of the city of Montreal 
was heard, and he swore that he had been for some months a 
boarder in the house, and that he had not seen anything impro
per there.

One of the accused took the stand and swore that she was 
there as a mere boarder and that she was earning her livelihood 
as an employee in a St. Lawrence street ice cream parlour.

Two questions have to be decided:—
1st. Are these convictions appealable?
2nd. Is the proof of the offences alleged sufficient?
By examining carefully both complaints and convictions, one 

cannot see if they have been taken or rendered under the law re
lating to bawdy houses, viz.: Articles 225-228-229 of C.C., or 
under articles 238, (\C\, punishing vagrancy.

Have these cases been tried under the Summary Convictions 
part or the Summary Trial part of the Code?

Amongst all the accused, only one is charged with having 
kept a disorderly house, that is, a common bawdy house. The 
others are before the Court for having frequented such a place.

Let us quote at once the new article 239 as amended by 3-4 
Geo. V., eh. 13, which limits punishment for such frequenting 
to a fine not exceeding $100, or in default to two months’ im
prisonment, for those who are found without reason in a dis 
orderly house.

The records do not shew any declaration of intention on b< 
half of the recorder to sit in the present eases in virtue of article 
773, C.C., which merely declares that “the magistrate may, sub
ject to the subsequent provisions of this part, hear and determine 
the charge in a summary way.”

Article 774, C.C. [amendment of 1909], declares that

The jurisdiction of the magistrate is absolute in the case of any person 
charged with keeping a disorderly house, or with being an inmate or 
habitual frequenter of a eomnion bawdy house, and does not depend on the 
consent of the person charged to be tried by such magistrate, nor shall such 
person be asked if he consents to lie so tried.
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2. The provieiona of this part do not affect any absolute summary jur- QUE.
isdiction given to justices by any other part of this Act.

It is not indifferent for an accused to be tried for keeping a 1014
disorderly house or for frequenting it, under Part XV., or Part pEX
XVI., since 1913, that is to say, the passing of the Act, 3-4 Geo. BELi»0îi 
V.. eh. 13, amending article 797. C.C., by refusing appeal when ----

Oerrais,
the conviction for such offence has been given under the Sum
mary Trials part, not presided over by two justices of the peace 
sitting together, but by a magistrate such as the said recorder ; 
and a contrario not abolishing appeal allowed under article 749 
in any case decided, under Part XV’., relating to Summary Con
victions.

Should the prosecution be taken under article 228, C.C., it 
may give rise to a summary trial, if presided over by a magis
trate there is no appeal from his conviction under the amend
ment of 1913.

On the other hand should the prosecution be taken under 
article 238 relating to vagrancy under paragraph and “k” 
the trial may be made before two justices of the peace or a 
magistrate having their jurisdiction.

If the trial takes place, under article 228, the punishment 
may be one year’s imprisonment; if held under article 238, the 
punishment may only be for six months in jail or a fine not ex
ceeding $50.

The consequence of the utter differences between the two en
actments is very easily seen to be of the utmost importance for 
an accused.

The accused has no choice, between a Summary Convictions 
Trial or a Summary Trial. The option, if I may be allowed to 
call it so, belongs to the Crown or to the magistrate, but the 
magistrate, who may use his right to exercise an absolute juris- 

, diction under articles 773 and 774, C.C., if he wishes, must so de
clare, in so many words.

We do not find anything of the kind of record ; neither in the 
j complaint, nor in the conviction ; nor in the procès-verbal of pro

ceedings, wherein very naturally such assertion of jurisdiction by 
the magistrate should be found.

As the recorder has not seen fit to express the aforesaid abso-
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lute jurisdiction before mentioned which would have precluded 
the accused from appealing from the said convictions wo cannot 
but recognize to the accused their general right of appeal which 
is granted to them under article 74!1 of Part XV. relating to 
Summary ( 'onviciions.

On the merits, I find that tin- proof of prostitution is not 
suflieient.

It was easy for the police to prove facts of that nature which 
might have taken place in the house in question and which would 
have gone to shew that either article 228 or 238 or 239 applied.

Also, I must mention that under the new article 239, as 
amended by 3 & 4 (leo. V.. eh. 13, the convictions would he exces
sive as regards the accused, who had been brought before the 
Court for having frequented the said house. Article 1030, 
cannot be made applicable to them, it is needless to say.

rpon the whole, I declare thaï the present cases are appeal 
able ; I maintain the appeals and quash the convictions.

Convictions quashed.

REX v. DAIGLE.

Ijmlni h i II <i'h lt< mh | I/(/>'■<(/ Si ih i. Si i llonm I n liiiinln un'l, »’•/..
I,h ri ri/in. I’rnss. Cii null, iiml (hrmis. •/./. Mu i/ 2. |!»I4.

1. Kai.sk crktknckm i 6 I «• » Kit mi nts ok okkknci I nxi iut.knt con
TRACI PhKIKMIKH stock SI HSCKim ion.

A charge Hint I In* accused th rough false pretences imliivvil tin* com 
plaiuant to subscribe for share* and thereby obtained a promisson 
note ami cash in |wyment therefor is within Coile sec. 405 ns eluirgin. 
Hint the security was obtained through the pretenev of » Contran 
fniudub'iit in fnvt.

2. (RIMINAI. I.AW (#11 A—SI )—PRKMMIXARY KXQV1RT—RkH.AVKMKWT 01
M AlilSTMATK.

The justice of tie* |M*nee who issues a warrant of urivat to bring Hi- 
accused in ettstoih for a preliminary enquiry has tin* right to order hin 
to a|i|s*iir before himself or any other justice or magistrate bavin 
jurisdiction in the district, and the empiin may, therefore, lie taken i 
such case liefore another magistrate who replaces the lirst.

:$ ( III MIX At. I.AW ( < Il B-----18)—I’|I. Ills OK ACCCSKIl—WaIVKR ( OXSKNT I

ADMIT OKIXinmoXS IN THIAIM OK OTIIKRS SIMII.ARI.Y CONCKRXKO.
1 lie accused may make a minor confession while not fully confessin 

his guilt and in view of this and of Cr. ( ode U7S it is not error : 
admit either at the preliminary cnipiiry or at the trial depositions 
similar concurrent prosecution* of others for fraudulent stock su
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HcriptiotiH in tin* shiih- company, whore the same counsel actiny for nil QUE. 
of tin* hvciisimI signed a consent by which the evidence nt I In* prelimin- -----
my inquiry agaimit niiy om* ..f them might he used ns against any K. R. 
other both at the several preliminary enquiries ami upon the trials. jq|4

K. R 
It'll

[See also It. v. Hrookn. II Can. ( r. ('ns. 188, Il O.L.R. 525.]
I I \niVTu|,'x"1' ivwmuATin* a vu rmim iivt / R IV _ Tin_/intumu.. 1m

FORXIATKIN IKKATKU AS FORMAI. VIIARIIK OH INDUTMFM Sl'KKUY

Where the information on which the preliminary enquiry pro*.... lei I
i' used in place of,a formal Indictment or "charge" on a speedy trial, 
and the accused moves to quash it as such, he thereby treats it as a 
>lr (ado indictment and cannot object to the lack of a formal document, 
at least where no prejudice is shewn.

.. Ram. ami hm oi.mzam k i # I 25» < iiimixai i.aw Rihmtio.n mu
HAM. IX I II l ill COM M rri'AI. FOH TRIAI. -HRCORII.

Where an order is made on a preliminary enquiry that the accused 
give bail under ( ode sec. (UN! to appear for trial, but no committal 
for trial is made as the magistrate does not consider the ease suffici
ently strong to order committal, the recognizance of bail acknowledged
before the magistrate or two justices and duly signed, is .........nix
necessary record to go before the trial Court with the depositions and 
information: and a speedy trial without jury on defendant's subse
quent election of same is not annulled by the lack of a formal order 
signed by tin- magistrate to further evidence the direction to give 
such hail.

' I III Ml N M I XXV (till It—41» I- I'.IFIIT Mi TRIAI, xvmioll.ll RV All I sill 
mit COMMi-rren for triai hi t haii.fi> to axmvf.r to jury rot kt.

I'll till- order being made under Code sec. tit'll that the accused shall 
give bail to answer any indictment at the jury court upon the charge, 
in lieu of a committal for trial thereon, the accused may. without 
waiting for an indictment, elect speedy trial without a jury upon the

Crown ea.se reserved upon a conviction for obtaining money statement 
••nil a promissory note by false pretences.

The conviction was affirmed.

\ A Lnflnmnw, K.C., for the accused.
Mint M. Dvchhie, for the (Town.

I he opinion of the Court was delivered by

( ii itx xts, J.:—Having heard the Crown prosecutor for the omsu. j.
* h'triet of lxnmournskn, as well as the attorney for the accused 
•H" 11 hi' application for the opinion of this Court on divers ques- 

" *>f law which were reserved for such opinion by the Court 
*, low. sitting at Frascrville, during the trial of the accused on the 

• 11 gc of obtaining by false pretences, in the fall of MM2. a sum 
|a "I money and a promissory note, through a contract of subscrip-
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tion for shares in a phantom joint stock company; having examined 
the record and upon the whole having deliberated;

Seeing that, on the 22nd day of October, 1013, after his mo
tion to quash the indictment had been dismissed by the Court 
of the Sessions of the Peace for the District of Kamouraska, the 
accused applied to the same, on the 23rd of October, 1013, to re
serve to this Court, for its opinion, several questions of law in 
virtue of Article 1014, C.Cr.;

Seeing that the Court of Special Sessions, after having dis
missed, on the 22nd day of October, 1013, the first motion of the 
accused, postponed his trial ; and then closed it, on the 23rd day 
of October, 1013, declaring him guilty of the charge brought 
against him, and condemning him to six months in the jail of the 
District of Kamouraska, and finally, on the 2.1th of November. 
1013, the Court below reserved for the decision of this Court 
divers questions of law which will be explained later on.

Seeing that it is necessary to understand the case that it b« 
alleged, at once, that, even before that date, Justice of the Peace 
Dugal had issued his warrant of arrest, on the 20th of November.
1012, against the accused; that after the arrest of the latter the 
said Justice of the Peace had admitted him to bail “upon the con 
dition for him to appear before the said Justice of the Peace or 
any such other Justice of the Peace for the District of Kamouras 
ka”; that Mr. C. Panct-Angers, Police Magistrate fur the district 
aforesaid, had already, during the month of January, 1013, held 
the preliminary investigation which was closed on the 14th March
1013, by an order for recognizance of bail to surrender, but with
out any commitment, to the Court of King's Bench for the Di 
trict of Kamouraska; as the whole is shewn by the puma-verbal of 
hearing properly signed or initialled by the said Magistrate or th 
Clerk of the Crown (Mr. Pelletier); as well ils by the Bail Bond, 
dated 14th March, 1913, signed by the accused and the sai l 
Magistrate, in accordance with Article 090, C. Cr.; that M 
Corriveau, District Magistrate, had granted the option of the ac
cused for a trial without jury; that the said trial had been post
poned, on several occasions, to be closed, on the 23rd October, 
1913, by Mr. Magistrate Langelier, Judge of the Special Sessim - 
of the Peace for the said district, who, after trial, as we ha e 
already said, found the accused guilt y and convicted him, as abo e 
said;
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Swing that the charge against the accused was substantially 
identical with three others brought, to wit; against Pierre M. 
Gauthier, Oscar Duchesne, and Joseph (lamache, for having ol>- 
tained, in the same way, similar valuable securities, to wit a sum 
of money and a note in settlement, from divers parties, in the 
fall of 1912; that, against each of them, a similar series of judicial 
proceeding* had been had in each case, resulting as in the present 
one, in a conviction of six months in the said jail;

Seeing that the said accused got themselves all admitted to 
bail, in the course of their trials, that they are still at liberty;

Seeing that, on the 22nd October, 1913, the attorney for the 
accused, acting for each one of them, signed a consent, under 
which the evidence, in the case of Daigle and of the others, at the 
preliminary investigation, would lie made use < trial with
out jury, of the said case, as well as at the preliminary investiga
tion and also on the merits in the three cases of Gauthier, Duchesne 
and (lamache, and vice versa;

Seeing that it is under these circumstances that the accused 
made his motion, 23rd Octolier, 1913, to the Court of
Special Sessions of the Peace for the District of Kamouraska to 
be allowed to ask this Court to give its on the following
questions:

QUE
kTr

1814

Rex

Umsii, J.

1. Dock the indictment contain the necessary elements to constitute 
the offence of obtaining money ami valuable securities by false pretences 
with intent to ilefraud/

- Has the accused been properly indicted, as the so-called indictment 
is mill for the following reasons:—

"D Has not the .Magistrate violated the law by allowing ns deposi
tions for the benefit of the Crown, those of witnesses who have never been 
In anl in this case hut in some other ease, that is, in the other eases already 
mentioned.

b) Are not those depositions useless, ns there is nothing to shew 
'herein that they have been taken in the presence of the accused.

-N Is not the order of recognizance of bail to the Court of King's 
Ih nch null, as it is not signed by the Magistrate ami docs not disclose the 
charge upon which the accused is held?

t Were not those objections properly raised, on the 22nd October,
by way of a motion to quash.

! Does not the accused suffer a prejudice by the ssal of said

5 Was not the amendment to the indictment, viz: to alter dates, il- 
- -I as the Maristrate being powerless to grant it, being not one appointed

illy for the District of Kamouraska, wherein the offence had been 
1 • mmitted?

02

0

45

3



tit) Dominion Law Repukts. 118 D.L.R*

QUB.

K. B.
1914

Rex

Swing that the Court of Special Sessions for the District of 
Kamouraska, while wishing to grant the demand of the accused 
has formulated them by its Order, dated 25th November, 1913, 
as follows:—

1. Dors a promissory note constitute a valuable security in accord
ance with sec. 7, sul)-sec. 40 of C.Cr.?

2. Did the Justice of the Peace who issued the warrant of arrest and 
left it to another Magistrate to execute all the proceedings at the prelimi
nary investigation act illegally?

3. Were the depositions illegally taken in the absence of the accused, 
but under his consent?

4. Were th< accused to be committed or could t ic Magistrate in virtue 
of Article 6!Ki of C.Cr. just send them, without any commitment, to the Court 
of King's Bench upon their giving recognizance of bail under the said article ’

Seeing that all these questions of law as they have been 
formulated lack clearness;

Considering, nevertheless, that they are the only question- 
of which this Court can take cognizance; that the accused cannot 
be prejudiced thereby; that the clearness and precision of thés» 
questions can lie obtained by perusing the motion to have tin 
opinion of this Court, dated 23rd October, 191.3, as well as by 
taking communication of the defendant’s factum, dated 14th 
April, 1914, and the said questions could be reduced to the fol 
lowing:—

1. Does the indictment allege an infraction of false pretences
2. Does the replacement of Justice of the Peace Dugal, wh< 

issued the warrant of arrest, by Mr. District Magistrate Panel 
Angers, who held the preliminary investigation, by Mr. Magi- 
Irate Corriveau, who received the option for trial without jury 
by Mr. Justice Langelier, Judge of the Sessions of the Peace 
who held the trial, and gave the conviction, make the latter in 
competent to make such trial and to give such conviction?

3. Did the attorney for accused act illegally by consent in 
to the use of the depositions taken in other cases?

4. Could the accused accept the complaint in place of in 
indictment?

5. Was the Magistrate at the preliminary investigation und« 
pain of nullity Ixmnd to sign himself the order of reeognizain 
of bail to surrender to tin* Court of King’s Bench, or could he I» t 
the same be signed by the Clerk of the Crown, when the accus» l

80
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a ft vr wards api>enred before the Court of Special Sessions to make 
his option for a trial without jury, in accordance with the bail 
IkhuI dated 14th March, MM3?

(>. ('an the accused renounce to a jury trial after the order of 
recognizance of bail to surrender to the Court of King's Bench, 
but before or without any commitment or appearance before that 
Court, upon a regular indictment?

Passing judgment upon the first question:
Seeing that the Crown has charged the accused with having, 

through false pretences, induced the complainant, one Belle, to 
siibscrilie for shares in the capital stock of The American Shoe and 
Counter Company, and to have, thereby, received on account 
some money, and to have thereby also obtained a promissory note 
.n settlement of payment of the balance for the said shares from 
the same complainant ; seeing that if we interpret, in good faith, 
the words used, in the complaint, in accordance with French or 
Knglish etymology, we have to come to the conclusion that the 
complaint does disclose against the accused the facts that he has 
gotten two things which can i»e stolen, to wit : two valuable se
curities, to wit ; a sum of money and a note, through the pretence 
of a fraudulent contract ; that is to say, the promise on Iwhalf of 
Belle to pay, without cause or consideration, the amount of cer
tain shares in the said joint stock company;

Seeing that the general averment of false pretences, right at 
the beginning of the phrases, which enunciates the infraction, 
makes it clear that the accused has used false pretences to obtain 
both the said subscription and thereby the said money ami note;

Considering that “to obtain payment of a security through 
fraud” implies a realization just as jierfeet, if not more so, than 
the obtaining of the same;

Considering that the complaint alleges all the essential ele
ments imposed by the Criminal Code to constitute the infraction 
of false pretences;

Seeing Article 405, C.Cr. :—
I he majority of the Judges of this Court answer affirmatively 

to the first question, Mr. Justice Cross is dissenting.
Passing judgment upon the second question relating to the re

placing of Magistrates:—
Seeing that the accused has appeared, according to the eon-

QUE.

K. B.
1014
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dit ion of his hail bond liefore Mr. Magistrate Panet-Angers, hav
ing the jurisdiction of two Justices of the Peace for the District of 
Kamouraska in accordance with Article 823, C.Cr.;

Considering that a Justice of the Peace who issues a warrant 
of arrest against an accused has always the right to order him to 
appear liefore himself or any other Justice of the Peace for the 
said district; that the continuation of prom-dings is allowed Ih>- 
fore another Justice of the Peace, or Magistrate;

Seeing Article OHO and 831, C.Cr.;
The Court unanimously answer in the negative to the second 

question.
Passing judgment upon the third question with regard to tin 

illegality of the consent of the accused to the admission of de- 
jiositions given in other cases, but in accordance with the law ;

Considering that an accused may always confess his guilt in 
full, and « fortiori make a minor confession; Seeing Article 978 
< ( ,

The Court unanimously answer negatively to the third ques
tion.

Adjudicating u|mhi the fourth question with regard to th« 
absence of a regular indictment :—

Seeing that the accused has renounced to a jury trial liefor* 
the commencement of the same, or time fixed for the preparation 
of such procedure;

Seeing that the accust-d in pursuance of his own demand to 
quash the indictment admits de facto as an indictment, under 
Article 872, C.Cr., the complaint, the nullity of which this Court 
is asked to pronounce upon, not as an act of indictment, but as an 
act of complaint, as not implying the essential elements of an in
fraction of the law for false pretences;

Seeing that the accused has proven no prejudice, under thi- 
head;

Seeing Articles 825, 828, 1019, C.Cr., the Court unanimous! 
answers in the affirmative to this cpiestion;

Passing judgment on the fifth question:—
With regard to the lack of signature at the close of the pn - 

liminury investigation on the part of the Magistrate ordering tin- 
recognizance of bail by the accused to surr nder to the Assize 
Court;
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Seeing that there has lx»on, in thin case, no order of commit
ment, in accordance with Article 690, C.Cr., hut simply an order 
of recognisance of bail l>y accused to surrender to the Court of 
King's Bench, under Article 696, C.Cr., which implies merely, 
in such a case, the obligation of giving a bond;

Siring that the rendering of the said order results from the 
signature, on the 14th of March, 191.3, by the accused and the 
said Magistrate Panet-Angers holding the said preliminary in
vestigation and ordering the said bail bond, on behalf of the ac
cus'd and his bondsmen, that he would appear during the follow
ing term of the Court of King's Bench to be tried for his said 
offence;

Seeing that the accused has appeared, afterwards, in August, 
1913, in compliance with the said order to renounce to his jury 
trial, notwithstanding any so-called informality;

Considering that there is a distinction to be drawn between 
the said two orders; that the said Magistrate Panet-Angers had 
not to sign any order of commitment but simply a bond which he 
■liil, on the 14th day of March, 1913;

Seeing Articles 690, 696, 824, 1019, C.Cr. ;
The Court unanimously answer negatively to this question.
Passing judgment upon the sixth question with regard to the 

renunciation by the accused to a jury trial, before any commit
ment or drafting of an indictment, or appearance before the 
Assize ( ’ourt :—

Seeing that the option for a jury trial has taken place in projjcr 
time More the opening of the Assize Court, with the permission 
of a eonqietent Judge, and the formalities required by law, to
gether with the full consent of the accused, in the presence of his 
lawyer, who has then and there given his written consent to use. 
in each of the four trials, as te evidence, the depositions
of the witnesses used in any one of the other trials;

Considering that the accused has not suffered any prejudice 
therefrom;

Considering that the recent amendment to the Criminal Code 
4 has nlfolished, when the accused so demands it, the formalities of 
I I he e< nt to the Assize Court, as well as the notiee to the
* Sheriff for an option of a trial without jury, and finally that of the
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QUE. return of the accused before a competent Judge to hold a speedy
K. B.
I'M l

trial ;
Seeing Articles 825, 82(i, 827, 828, C.Cr. :

Rex Tiw Court unanimously answers in the affirmative to this ques-
DuOI.R. tion.

And the majority of the Judges of this Court doth order in 
consequence, that the acte of its present answers, after being 
duly registered and docketed in its records, be sent with the 
record of the present ease, to the said Court of Special Session- 
of the Peace for the District of Kamouraska; leaving it to the lattei 
to deal ultimately with the execution of the said sentences.

Co nvidio» affirme 1.

X.B.—A similar judgment was rendered in each of the thn • 
cases of Pierre M. Gauthier, Oscar Duchesne and Joseph Ga- 
mache.

ONT. Re ONTARIO POWER CO. and STAMFORD

s.c.
1014

Ontario Supn me Court i lppellah Dirisinn 1, Meredith. Marian
Mayer, ami Hodyinh, ././.I. January 12. 1014.

1. Ml \l( ll'.U. COK1DKATIOXS ( « 1 Ml 2—275)— Powkks—An TO TAXIS
Fixkd asnkssm kxt—Vviii.ic hcikhh.k. iiow afkkctkd iiv.

See. 77 of eli. 3!) of the Publie Schools Act, (Ont. ) 1001. ns amend* 1 
by see. 3!) of ch. HO of Act of 1000. carried into II.N.O. 1014. ell. 200. 
see. 30, covers an exemption by means of a fixed assessment, so tint 
where under the by-law of a township a company** ratable proper!> - 
to lie assessed at a fixed commuted gross sum for a fixed period ■ t 
years and relieved from any “assessment or taxation" in excess there i. 
the company is not thereby exei from assessment for school rat

I See also Hr Meetrirai Development Co. ami Stamford. 18 D.L.i:
7«.|

2. Tanks (8 I K—85)—Kxkmction from—Commuting at fixkd dross si m
HOW CONSTRUED—SCHOOLS.

The effect of a fixed assessment by a municipality commuting at a 
fixed gross sum covering a stated period of years “taxation of a \ 
nature or kind whatever" against a company's ratable property u- 1 
for the corporate purposes of the company is to that extent to exen » 
from taxation the property to which it applies.

| See also He Eleetrieal Dm lopnient Co. ami Stamfonl. |K I). 1
7o.|

Statement Appeal by the Ontario Power Company of Niagara Fa It? 

from an order of the Ontario Railway and Municipal Boat*!.

9
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dated the 26th September, 1913, confirming the assessment for 
school purposes by the Corporation of the Township of Stam- 
:\»rd of the appellant company’s property in the township.

The appeal was dismissed.

Glyn Osier, for the appellant company, argued that the com
pany was entitled to the exemption conferred by a by-law of 
the respondent corporation, passed on the 10th October, 1904, 
and confirmed by the Ontario statute of 1905, 5 Edw. VII. ch. 
78, by which the valuation of the company’s property for assess
ment purposes was fixed at $100,000, for the years 1904 to 1924, 
inclusive. From 1904 to 1912 it was never suggested by any one 
that the by-law could have any other meaning than that the 
assessment so fixed should apply to school as well jus to other 
purposes. The provision of the Act of 1892, “An Act to amend 
and explain certain portions of the School Laws,” 55 Viet. ch. 
60, sec. 4, forbidding the application of any exemption to school 
rates, is controlled by the express enactment in the statute of 
1905 declaring the by-law “to be legal, valid and binding, not
withstanding anything in any Act contained to the contrary;” 
and the Board erred in holding that the last-mentioned statute 
did not prevent the operation of the statute of 1892 (now found 
in the Public Schools Act, 9 Edw. VII. ch. 89, as sec. 39). He 
contended also that the by-law did not really exempt. He 
referred to Canadian Pacific /MV. Co. v. City of Winnipeg, 
(1900), 30 S.C.R. 558; Stratford Public School Hoard v. City of 
y* rat ford (1910), 2 O.W.N. 499.

«1. C. King stone, for the township corporation, the respon
dent, argued, from a review of the history of the provincial legis
lation with regard to municipal taxation and exemptions there
from. that the Legislature should not be considered to have had 
the intention to withdraw the express statutory prohibition 
against exempting from school taxes which has been in force ever 
Mine 1892, if not before, as suggested by Harrow, J.A., in 
l 'fnyh V. City of Strafford (1909), 20 O.L.R. 246, 258, 259. 
lb also referred to Toronto Public Board v. City of Toronto 

1902), 4 O.L.R. 468; Broom’s Legal Maxims, ed. of 1911, pp. 
1 \ 461-463; Frcmc v. Clement (1881), 44 L.T.R. 399; Minet v.

65
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ONT Leman (1855), 20 Beav. 260; Pryce v. Monmouthshire Canal
S.C.
1014

and Hail way Companies (1870). 4 App. Cas. 107. An exemption 
by means of a fixed assessment comes within the meaning of a

Ri
11\ i mo 

Power Co.

Stamfokii.

partial exemption under the statute of 1802.

By arrangement between counsel in this and the following 
ease. Wallace Xcsbitf, K.C., was heard in reply. He referred

Argument to the Separate Schools Act, 6 & 4 Geo. V. eh. 71, see. 66, and to 
Stratford Public School Itoard v. City of Stratford, supra.

Meredith, January 12, 1014. Meredith, C.J.O. :—This is an appeal by 
the Ontario Power Company of Niagara Falls from an order of 
the Ontario Railway and Municipal Board, dated the 26th Sep
tember, 1913, confirming the assessment for school purposes of 
the appellant's property. The exemption which the appellant 
claims is conferred by a by-law of the council of the respondent, 
passed on the loth October, 1904, and it provides that the annual 
assessment “of all the real estate, property, franchise and 
effects of the Ontario Power Company, situate from time to time 
within the Municipality of the Township of Stamford, and used 
for the corporate purposes of the company, be and the same is 
hereby fixed at the sum of $100.000 apportioned as follows : 
namely, $30,000 upon the gate-houses, penstocks, inlets, inlet 
bridges and other principal works of the company, situate in tin 
Queen Victoria Niagara Falls Park, and $70,000 upon the other 
property of the said company situate in the said park or els. 
where in the said municipality, for each and every year of tin- 
years 1904 to 1924 both years inclusive, and that the said com
pany and its property in the municipality shall not be liable 
for any assessment or taxation of any nature or kind whatsoever 
beyond the amount to be ascertained in each such year by tin- 
application of the yearly rate levied by the municipal council in 
each such year to the said fixed assessment of $100,000 appro 
tinned as aforesaid.”

On the application of the appellant, an Act was passed <>n 
the 25th May, 1905, eh. 78 of the statutes of that year. The Act 
contains but one section, which reads as follows: “By-law N >. 
11 of the Municipal Corporation of the Township of Stamford"
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18 D.L.R.] Re Ontario Power Co. and Stamford.

(i.i., the by-law in question) “set forth as Schedule ‘A’ to this 
Act, is legalised, confirmed and declared to lie legal, valid and 
binding, notwithstanding anything in any Act contained to the 
contrary.

Oddly enough, the by-law provides that “this by-law and 
the provisions thereof shall come into full force and effect immed
iately after the municipality shall he authorised by sufficient 
legislative or other authority to pass the same;” and, therefore, 
reading it literally, the event upon which it was to come into full 
force and effect has not happened, for the special Act does not 
confer authority to pass the by-law, but confirms it, and, strictly 
speaking, all that has been confirmed is a provision for exc ' >n 
to take effect when authority is obtained to pass the by-law.

The case is not distinguishable from the Electrical Develop- 
limit Cimpeiny’g case, post, notwithstanding the use in the by
law of the words “any assessment or taxation of any nature or 
kind whatsoever.” The addition of the words “of any nature 
or kind whatsoever” does not add anything to the force of the 
preceding words, and are but the flourish of the draftsman’s 
pen, nor are the concluding words of the special Act, “notwith
standing anything in any Act contained to the contrary,” suffi
cient, according to the principle of tin- decision in Vr'uujh v. City 
of Strafford, 20 O.L.R. 2415, to bring the school rates within the 
exemption. It is forbidden by see. 77 of eh. 89 of the statutes 
of 1901, the Public Schools Act, to hold or construe the by-law as 
exempting the appellant’s property “from school rates of any 
kind whatsoever;” and, therefore, all the special Act effected, 
if it i Tected anything, was to validate a by-law into which the 
ixc ption of school rates had been practically written by the 
Legislature.

It was argued by Mr. Osier that the by-law does not exempt 
from taxation, and is, therefore, not within this prohibition, or 
thv vxception < in the ~~ Act; hut that conten
tion is not, in my opinion, well-founded.

Tin- provisions of see. 77 of eh, 89 of the statutes of 1901 are 
jwi 1" vnough to embrace a by-law providing for a fixed assess- 
[inenl The section provides that “no by-law passed by any 
liuini ipalitv after the 14th day of April, 1892, for exempting
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any portion of the ratable property of a municipality from taxa
tion in whole or in part shall be held or construed to exempt 
such property from school rates of any kind whatsoever.” 
The words “in whole or in part” appear to me to have been intro
duced for the very purpose of including an exemption by means 
of a fixed assessment. They were evidently not intended to 
apply to an exemption of part of the property, for that is 
provided for—by the use in the earlier part of the section of the 
words “any portion of the ratable property.” The effect of a 
fixed assessment is to exempt from taxation the property to which 
it applies to the extent by which its assessable value exceeds the 
amount of the fixed assessment ; but, if there were any doubt as 
to the application of the section to fixed assessments, the fact 
that the by-law in question expressly provides that the company 
shall not be liable for any assessment or taxation of any nature 
or kind whatsoever beyond the amount to be ascertained in each 
year by the application of the yearly rate levied by the municipal 
council in that year to the fixed assessment, brings the by-law 
clearly within the scope of the section.

In my opinion, the appeal should be dismissed with casts.

Maclaren and Magee, JJ.A., concurred.

IIodgins, J.A. :—I agree with my Lord the Chief Justice 
that these cases* are governed by the principle enunciated in 
Pringle v. City of Stratford, 20 O.L.R. 246, and that the by-law 
in question cannot be read or construed as exempting from 
school taxes. They were passed after the Legislature had ex
pressly enacted that no municipal by-law exempting any portion 
of the ratable property of a municipality, in whole or in part, 
should be held or construed to exempt such property from 
school rates of any kind whatever. In face of that direction from 
the Legislature, I do not see how this Court can do otherwise 
than follow it in the construction of these by-laws. See Smith 
v. City of London (1909), 20 O.L.R. 133; Bcardmore v. City of

•The reasons of Hoixiixs, J.A., are applicable to both this case and the 
Electrical Development Company’s case, post.
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Toronto (1910), 21 O.L.R. 505. The case of Stratford Public 
School Board v City of Stratford, 2 O.W.N. 499, may be dis
tinguished from the ease of Pringle v. City of Stratford, upon 
the ground that in the former case the council commuted 
the taxes and accepted them “for and in respect of all assessable 
property.” There was no property exempted, but the rate 
imposed on it was fixed and validated by statute.

But 1 do not see why fixing the assessment at a lower figure 
than the actual value is not an exemption to that extent. While 
the assessor is bound to enter the property on his roll at its 
actual value (Assessment Act 1904, 4 Edw. VII. ch. 23, sec. 22, 
sub-sec. 3, col. 15), he is also required to enter (col. 16) the total 
amount of taxable real property, and (col. 18) the total value of 
property exempt from taxation. He is also to set down the 
amounts assessable against each person opposite his name in 
the proper columns for that purpose. This item, viz., the amount 
assessable, is not included in the return (schedule E) required 
to be made by a ratepayer, although the information from 
which it is to be ascertained by the assessor is to be stated in 
cols. 13, 14, 15, 17, and 18. Ilis declaration is (schedule G) that 
he has set down in the assessment roll “all the real property 
liable to taxation,” and that he has justly and truly “assessed 
each of the parcels of real property so set down” (i.e., the real 
property liable to taxation) “at its actual value.”

I can see no anomaly in the assessor entering the value of 
the real estate in any of these cases at its actual value, say, 
$600,000, and in col. 18 entering the total value of property 
exempt from taxation at, say, $500,000, leaving the amount 
assessable against the companies, i.e., the total value of taxable 
real estate in col. 16, at $100,000.

The taxes are to he levied on the whole of the “assessment” 
for real property, income, etc., and upon all the ratable property 
(secs. 3 and 4). The Assessment Act of 1904 seems to me to 
recognise the exemption of separate pieces of a block of prop
erty and also of portions of its value. See sec. 5, sub-secs. 1 
and 12; sec. 10; sec. 14, sub-secs. 2 and 5; sec. 35; sec. 39, sub
sec. 2; sec. 41. A property worth $600,000, but only assessed at 
$100,000, is exempt to the extent of $500,000 of its value, and the
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not to affect the terms of any agreement heretofore made with a 
municipality or any by-law heretofore or hereafter passed by a 
municipal council under any other Act fixing the assessment 
of any property, or for commuting, or otherwise relating to

Hodgins, J.A. municipal taxation. This would indicate that the provisions 
as to actual value and otherwise in the Assessment Act are not 
to override the provision of the special Act. But that section 
does not affect the provision found in the other Act to which I 
have referred, and which defines the construction to be placed 
by the Courts upon agreements or by-laws passed by municipal 
councils.

Appeal dismissed.

ONT. Re ELECTRICAL DEVELOPMENT CO. and STAMFORD.

S. C.
1914

Ontario Supreme Court (Appellate Division), Meredith. C.>1.0., Maelaren, 
Magee, ami llodginx, JJ.A. January 12, 1914.

1. Schools (4 IV—7<M—Right to tax exempted companies—“Taxation
OF ANY NATURE OR KIND WHATEVER.” HOW CONSTRUED.

Under Ontario assessment legislation, an assessment hv a munici 
pality to impose upon a company’s ratable property certain taxation 
for school purposes will not be set aside merely upon a shewing by the 
company that all its ratable property, within the municipality, used 
for the corporate purposes of the company, is under a municipal In 
law commuted at a fixed gross sum covering a fixed period of years in 
lieu of “taxation of any nature or kind whatever.”

|See also He Ontario Homer Co. and Stamford. IN D.L.R. 64.1

Statement Appeal by the company from an order of the Ontario Rail
way and Municipal Board, dated the 26th September, 1913. 
confirming the assessment for school purposes made by the town
ship corporation upon the appellant company’s property in the 
township.

The appeal was dismissed.

Argument D. L. McCarthy, K.C., for the appellant company, relied upon 
the arguments and cases cited on behalf of the appellants in 
the two previous cases. lie referred to the agreement mad'-
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in 1903 between the Commissioners of the Queen Victoria 
Niagara Falls Park and Messrs. Mackenzie, Pellatt, and Nicholls, 
which was validated by the Act of 5 Edw. VII. eh. 12, in sec. 
3 of which is contained the enactment applicable to this case. 
The by-law under which the appellant company claims the right 
to exemption was passed on the 10th October, 1004. It is the 
duty of the proper officials to make up the roll in accordance 
with this by-law; and. if corrections are required under sec. 07 
of the Assessment Act of 1004, the proper remedy is by way 
of appeal to the Court of Revision.

A. C. Kingston», for the township corporation. See the note 
of the argument in lie Ontario Vouer Co. and Stamford. 18 
D.L.R. 64.

By arrangement between counsel in this and the preceding 
ease, Wallace Nesbitt, K.C., was heard in reply.

January 12, 1014. Meredith, C.J.O. :—This is an appeal by 
the Electrical Development Company from an order of the On
tario Railway and Municipal Board, dated the 26th September, 
1013, confirming the assessment ‘"or school purposes of the appel
lant’s property.

Although the facts of the case are somewhat different from 
those of the case of the Canadian Niagara Power Company, 
the result of the appeal must be the same, for the reasons that 
led to a conclusion adverse to the appeal in that case apply 
equally to this.

The enactment applicable to this case is contained in sec. 3 
of eh. 12 of the statutes of 1905, which provides as follows: 
“It shall be lawful for the corporation of any municipality in 
any part of which the works of the company” (t.e., the appel
lant) ‘‘or any part thereof pass or are situate by by-laws speci
ally passed for that purpose to fix the assessment of the property 
of the said company, or to agree to a certain sum per annum or 
otherwise in gross, or by way of commutation or composition 
for payment, or in lieu of all or any municipal rates or assess
ments to be imposed by such municipal corporation, and for 
such term of years as to such municipal corporation may seem
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expedient, not exceeding twenty-one years, and any such by
law shall not be repealed unless in conformity with a condi
tion contained therein and this section shall be deemed to have 
been in force and shall take effect from and after the first day 
of September, 1904.”

The by-law under which the exemption is claimed was passed 
on the 10th October, 1904, and provides that ‘‘the annual 
assessment of all the real estate, property, franchises, and effects 
of the Electrical Development Company of Ontario Limited, 
situate from time to time within the municipality of the town
ship of Stamford, and used for the corporate purposes of the 
company, be and the same is hereby fixed at the sum of $225,000, 
apportioned as follows, namely, $140,000 upon the lands, 
tunnels, wheel-pits, power-houses and gate-houses, penstocks, 
inlets and inlet bridges, and other principal works of the com
pany situate in the Queen Victoria Niagara Falls Park, and 
$85,000 upon the other property of the said company situate 
elsewhere in the said municipality, for each and every year of 
the years 1904 to 1924, both years inclusive, and that the said 
company and its property in the municipality shall not be liable 
for any assessment or taxation of any nature or kind whatever 
beyond the amount to be ascertained in each such year by the 
application of the yearly rate levied by the municipal council in 
each such year to the said fixed assessment of $225,000 appor
tioned as aforesaid.”

The general law was substantially the same as that in force 
when the by-law granting exemption to the Canadian Niagara 
Power Company was passed, except that the provisions of the 
Municipal Act relating to exemptions in force when the later 
by-law was passed were consolidated in 1903 and appear in that 
Act (the Consolidated Municipal Act, 3 Edw. VII. ch. 19) as 
secs. 366a, 591 (12), and 591a (gr).

The appeal should be dismissed with costs.

Maclaren and Magee, JJ.A., concurred.

Hudgins, J.A., also concurred, for the reasons given by him 
in lie Ontario Power Co. of Niagara Falls and Township of 
Stamford, 18 D.L.R. 64. Appeal dismissed.
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GUELPH WORSTED SPINNING CO. v. CITY OF GUELPH 

GUELPH CARPET MILLS CO. v. CITY OF GUELPH.

Ontario Supreme Court, Middleton, d. January 15, 1914.

1. Ml X RIVAL CORPORATIONS ( g II (i—207 ) —AlTHORlTY TO CON STRICT
IIRIOGK—PERMISSIVE ONLY—COMMON LAW RIGHTS—NVIHANCK—
I nj vxct ion—Damages.

Legislative authority, merely permissive in its terms, does not 
abrogate common law rights, lienee where under the Ontario Muni
cipal Act authority is given a municipality to build a bridge over a 
river, the work must be done with due regard to the rights of others, 
and the resultant stopping or partial stopping of flowing water gives 
to persons injured thereby a prim ft facie right of action for damages 
and an injunction against the nuisance.

[Metropolitan Asylum District Manaycrs v. Ilill. (5 A.C. 193, 198. 
203; Canadian Cacijic It. Co. V. I’arke, (181)9] A.C. 535; lies# V. Itristul 
Tramicayt, [1908] 2 K.B. 14, referred to.]

2. Evidence ( g VII A—590)—Ex post facto expert testimony—Test—
Difference in viewpoint of experts.

Upon a question of negligence by a municipality, in omitting to 
take the advice of competent engineers in constructing a bridge, the 
ex post facto expert opinion of such enginec s, although endorsing the 
methods adopted without their advice, is entitled to less weight owing 
to the difference in viewpoint of such experts.

These actions were brought to recover damages for the flood
ing of the lands and works of the respective plaintiffs. The ac
tions were tried together at Guelph and Toronto by Middle- 

ton, J., without a jury.
Judgment was given for the plaintiffs with damages and in

junction.

Sir (Icoryc (ribbons, K.C., and U. S. (ribbons, for the plain
tiffs.

I. F. Ilellmuth, K.C., J. J. Drew, K.C., and P. Kerwin, for 
the defendants.

January 15, 1914. Middleton, J. ;—The actions arise out of 
tin flooding of the works of both plaintiffs in the spring of 1912 
and of the worsted company in the spring of 1913, the flooding 
being caused by the erection of a bridge by the defendants across 
the river Speed at Neeve street, which proved inadequate to 
permit the passage of the waters during spring freshets.

Before dealing with the legal question involved, it is desirable 
to set forth in some detail the facts giving rise to the actions.
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For many years a bridge has crossed the river at Neeve 
street, at this particular place. The bridge constructed in 1882, 
called throughout the evidence “the old bridge,” was a steel 
structure, resting on piers at either bank of the river and on 
a pier five feet in width in the centre of the street. Each span 
was fifty feet clear and seven feet nine inches above low water 
level.

The bridge which has caused the present difficulty was con
structed in 1911. It has also two spans, but the end piers have 
been brought in towards the river-bed to some extent ; each 
span is narrowed by ten feet ; and the centre pier is wider. In
stead of the clear waterway being open to the floor of the 
bridge, each span is now a low arch, springing from a point four 
inches above low water level, and the crown of each arch is only 
four feet nine inches above low water level. There is no doubt 
that the flooding was occasioned by the inadequacy of this 
waterway.

The questions to be investigated are : first, the right, if any, 
of the defendants to interfere with the flow of water in the 
river ; and, secondly, if it is found that the liability of the de
fendants depends upon negligence, whether there was in fact 
negligence.

The plaintiffs not only base their contention upon their 
rights as riparian proprietors owning lands abutting on the 
river, but rely, to some extent at any rate, upon their rights 
with reference to a small stream emptying into the river.

The title to the lands is also perhaps material. The whole 
territory was originally owned by the Canada Company. This 
company laid out the city of Guelph, and registered a plan of 
the original city. This plan runs only to the bank of the river 
Neeve street is not shewn, and the land of the plaintiffs, which 
is across the river, is not covered by this plan.

The township of Guelph was also surveyed by the Canada 
Company, and the plan covers the land to the opposite bank of 
the river. The lands in question form part of lot 3 in division 
F. This plan was registered in December, 1846.

Sir John A. Macdonald became the owner of this lot, and on
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the 3rd July, 185C, he made plan No. 113, subsequently re- ONT.
gistered in 1859. This shews the carpet company’s lots as Nos. s. c.
83 and 84, fronting upon the river, and the spinning company’s 11,11
lot as No. 72. The small creek also appears upon this plan. 

When the Canada Company parted with its title to lot 3 in Worsted

1832, by a conveyance to one Crawford, the lot was described 
by metes and bounds, running to the high water mark of the City of 

river. This was conveyed by Crawford to one Ross, and by Ross 
to Sir John A. Macdonald in 1854. After Macdonald’s plan, he ('ahpft

ronveyed the lots in question, describing them as lots 83 and 84 
upon the plan. City of

Queen street is a street immediately west of the river, par
alleling, and at a short distance from, its bank. A plan was 
registered on the 10th December, 1864, of part of Sir John A. 
Macdonald’s survey, covering land west of Queen street. The 
importance of this plan is that it shews what is apparently a 
series of trenches or ditches connecting with what appears to be 
the so-called creek emptying into the river. The evidence dis- 
closes the fact that all this land was a low-lying tamarack swamp, 
only rendered available for cultivation or building by means of 
drainage. The creek or stream may have been originally the 
natural outlet for the water from this swampy district, or it 
may have been artificial. I think the proper inference is, that 
the outlet from these swamp drains was continued in the line 
of till- natural outlet, and that this ditch or stream, as it is now 
found, represents the original stream or watercourse, straight
ened and deepened artificially. This view is confirmed by plan 
184. registered on the 22nd March, 1869, where the stream in 
question is shewn crossing Queen street and emptying into the 
river. The configuration of the lands suggests that this was the 
natural course of the drainage from the old swamp.

The branch of the river Speed in question drains an area of 
110 square miles. This drainage basin has been cultivated for 
many years, and there has not been any appreciable change in 
th.- area, by reason of deforestation or drainage of swamps, or 
tie- construction of drainage schemes, during the last forty years. 
I lie country was opened up for settlement and most of the
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clearing done many years before this period ; and, while there 
has during the last few years been some change, it has been so 
slight in extent as not to make any radical difference in the way 
in which the water would get away, either during the spring 
thaws or as the result of any heavy rainfall.

During the time of low water, the stream is small and quite 
insignificant ; but in the springtime it becomes swollen, and the 
flow is for some time very heavy.

Some distance above the bridge in question, Colonel Davidson 
end his sister have lived for many years, in a residence the 
grounds of which reach to the river bank. The bank is there 
supported by a retaining wall some four feet in height, and be
yond this a lawn slopes up to the steps of the main entrance to 
the house. A driveway passes in from the road around a cir
cular bed, in which a sun-dial is placed. In the spring, the high 
water very frequently rises over this retaining wall and up upon 
the sloping lawn. This affords an excellent gauge for roughly 
estimating the comparative heights of the flow.

It is shewn by the Davidsons that the water frequently 
reached the lower edge of this circular bed. On three occasions, 
the flood has gone beyond that. In 1869, the flood was so great 
as to reach the steps of the house. This occurred again in 1912; 
and in 1913 the flood was almost as high.

The flood of 1869 was shewn to have been occasioned by the 
giving way of a dam upstream, thus allowing the escape of a 
considerable volume of pemmd-back water, which augmented the 
already heavy flood. This high water lasted only for a short 
time, and passed away.

In 1912, the conditions were entirely unprecedented and ab
normal. Streams all over the country were swollen to an ex
tent exceeding anything within the memory of living persons. 
This was the result of a sudden, heavy, and protracted warm 
rain coming upon an unusually large amount of snow which lay 
above frozen ground. This condition resulted not only in the 
running off of an enormous amount of water, but the frozen 
ground prevented percolation and facilitated the speed of the 
flow, so that the streams were swollen to this extreme degree. 
That was the case not only in the district in question but
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throughout all western Ontario; more bridges and dams being 
carried away than ever before, and great damage being done 
throughout the Province.

The flood of 1913, while not as great as that of 1912, ex
ceeded all other floods except that of 1869. The cause of the 
flood of 1913 was not so satisfactorily explained.

The plaintiffs claim an injunction in the action, taking the 
ground, as to this, that when the flood of 1912 stood alone it 
perhaps might be regarded as an unprecedented occurrence and 
not likely to happen again, yet, when the bridge in the succeed
ing year also proved to be inadequate, it became apparent that, 
quite apart from any question relating to its original construc
tion, the bridge ought not to be allowed to continue. I am re
lieved from having to consider this aspect of the case with any 
anxiety, as I am told that such works have now been executed 
as so to increase the waterway that a flood even as great as that 
of 1912 will not occasion injury to the adjoining owners.

While there is great divergence of view between the en
gineers for the opposing parties, upon questions relating to the 
propriety of the bridge, I am fortunate in that there Ls no dif
ference between them concerning the facts of the case. Since 
this action was brought, and in preparation for the trial, very 
careful surveys were made by both parties. After the plain
tiffs’ engineers, Mr. Bell and Mr. McCrae, had given their evid
ence, the data contained in that evidence was accepted by the 
defendants’ engineers as substantially corresponding with their 
own results; and where there was any divergence they were 
ready to accept Mr. McCrae’s figures, as his measurements had 
evidently been made with the greatest care and thoroughness. 
These figures shewed that when the water reached what has 
been called the Davidson high water mark, or the normal high 
water mark for floods, as indicated by the flow upon David
son’s lawn, the flow amounted to 2,350 c.f.s. (cubic feet per sec
ond) at the bridge.

In the flood of 1912 the flow reached 4,400 c.f.s., and in 
1913, 3,700 c.f.s. The bridge, it is said, would permit the pas
sage of 2,937 c.f.s. (though exhibit 28 shews it full with a flow
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of 2,750 c.f.s.), so that the effect of the inadequate waterway at 
the bridge was to bank the water up over the bank of the stream 
above the bridge. It crossed Xeeve street and Cross street and 
flooded the premises in question.

The bridge was not constructed under a by-law. On the 
20th March, 1911, the public works committee reported in favour 
of the construction of a concrete bridge over the river at Neeve 
street, and at a meeting of the council on the same day this re
port was adopted. On the 4th December, 1911, a by-law was 
passed to raise the money necessary to defray the cost. It is 
not clear whether this was before or after the work was done.

What precautions, if any, were taken by the defendants be
fore the construction of the bridge, does not appear. It does 
not appear what, if any, information they had concerning pro
bable floods. The engineer, if there was an engineer respon
sible for the construction of the bridge, was not called.

Able and competent engineers were called for the defen
dants, and these men took the responsibility of saying, assum
ing knowledge of all that is now known concerning the flow of 
the river, the watershed, etc., that the bridge was from that 
view-point sufficient, and that they would have advised its con
struction.

Put shortly, their theory is this. Engineering is a practical 
science. When confronted with a problem as to the space that 
should be allowed for possible freshets, the first thing that is 
sought is knowledge of the actual conditions of the river at 
flood-time over a series of years; in this case the conduct of 
the river appears to have been fairly uniform; normal high 
water approximated a certain mark upon Davidson’s lawn and 
had never gone beyond that for forty years. Forty-two years 
ago it did reach a rise exceeding this, but that was on account of 
the breaking of a dam, and afforded no real exception. In many 
seasons the river did not even reach the normal high water 
mark, and except in 1869 had never gone beyond it. A factor 
of safety of 1.25 was, therefore, ample. It could not be ex
pected that the flood would exceed forty years’ record by more 
than 25 per cent. Assuming the figure given for normal high 
water, 2,350, and applying this factor, the result would be 2,937,
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a figure slightly in excess of the bridge capacity ; but the trilling 
difference would be more than overcome by the slightest rise 
on the upper side of the bridge, which would cause increased 
discharge.

The plaintiffs’ engineers state that this theory is entirely 
erroneous, because the problem has been approached in alto
gether a wrong way. They say that the controlling factor in 
the consideration of the problem is the drainage area. When 
this is known, the greatest possible run-off should be ascer
tained ; then provision should be made to take care of it. The 
drainage here is 110 sq. miles. The possible run-off is 40 eu. 
ft. per second per mile, or 4,400 ft.—exactly the figure reached 
in the flood of 1912. This run-off of 40 ft. is not a run-off to Middleton, J. 

be normally expected, but is the result of the abnormal com
bination of what must be regarded as normal conditions. It is 
by no means unusual to have a heavy snow-fall continuing well 
into the spring. It sometimes occurs that this snow-fall is rest
ing on frozen ground. In our somewhat erratic climate a warm 
rain continuing for several days is a thing to be expected. When 
the three conditions—frozen ground, heavy snow, and a warm 
rain—concur, a heavy flood is inevitable, particularly if the 
rain lasts. No one can say when such a combination may take 
place. It may not take place for fifty or a hundred years; or 
it may take place for several years in succession. A munici
pality, when constructing a permanent bridge, ought to make 
provision for that which is almost certain to happen, it may be 
sooner or it may be later.

To this the defendants rejoin : “The liability of the city, if 
any, must be based upon negligence. If >■ had received and 
had acted upon the opinions of the inent engineers now 
given in evidence on our behalf, it would be impossible to say 
that there was negligence. Negligence would not be proved 
merely by shewing that there is a difference of opinion among 
engineers, or that there was error in the advice of these com
petent engineers ; and it is contended that if this is so we can 
no more be liable if what we did, even in the absence of any 
engineering advice, is now shewn to be the very thing that a 
competent engineer would have advised.”
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I leave the discussion of this question for the present.
The right to the uninterrupted How of the water past the 

plaintiffs’ property is not disputed, hut the defence rests upon 
the law laid down in Hammersmith, etc., R.W. Co. v. Brand 
(1860), L.R. 4 ILL. 171, and Vaughan v. Ta If' Vale R.W. Co. 
(I860), 5 II. & N. 679, and the statutory authority of the Muni
cipal Act. The principle is thus put in Canadian Pacific R.W. 
Co. v. Roy, [1902] A.C. 220, 231 : “The Legislature is supreme, 
and if it has enacted that a thing is lawful, such a thing can
not be a fault or an actionable wrong. The thing to be done is 
a privilege as well as a right and duty.” The obvious exception 
as to negligence is indicated in the words of Lord Blackburn in 
Oeddis v. Proprietors of Bann Reservoir (1878), 3 App. Cas. 
430, 455-6: “No action will lie for doing that which the Legis
lature has authorised, if it be done without negligence, although 
it does occasion damage to any one; but an action does lie for 
doing that which the Legislature has authorised, if it be done 
negligently. And I think that if by a reasonable exercise of 
the powers, either given by statute to the promoters, or which 
they have at common law, the damage could be prevented, it is, 
within this rule, ‘ negligence ’ not to make such reasonable exer
cise of their powers.”

If the very thing authorised necessarily interferes with the 
common law rights of others, then there can be no right of ac
tion, and one expects to find in the statute some provision for 
compensation ; but the absence of such a provision does not 
create a right of action ; it only suggests the more careful scru 
tiny of the Act to ascertain whether the real intention of the 
Legislature was to permit the interference with private rights 
without compensation.

In accordance with this principle, it has been laid down that 
where the Legislature has conferred authority by an Act which 
is permissive in its terms there is no authority to ignore the 
common law rights of others.

Thus, in Metropolitan Asylum District Managers v. Hill 
(1881), 6 App. Cas. 193, we find Lord Blackburn stating (p. 
208) : “It is clear that the burthen lies on those who seek to 
establish that the Legislature intended to take away the private
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rights of individuals, to shew that by express words, or by 
necessary implication, such an intention appears,” And (p. 
203): “Where the Legislature directs that a thing shall at all 
events be done, the doing of which, if not authorised by the 
Legislature, would entitle any one to an action, the right of 
action is taken away. . . . The Legislature has very often 
interfered with the right of private persons, hut in modern 
times it has generally given compensation to those injured ; 
and if no compensation is given it affords a reason, though not a 
conclusive one, for thinking that the intention of the Legisla
ture was, not that the thing should he done at all events, hut 
only that it should be done, if it could be done, without injury 
to others. What was the intention of the Legislature in any 
particular Act is a question of the construction of the Act.” 
Lord Watson states the principle in similar terms, and adds 
i p. 213). “Where the terms of the statute are not imperative, 
hut permissive, when it is left to the discretion of the persons 
empowered to determine whether the general powers committed 
to them shall be put into execution or not, I think the fair in
ference is that the Legislature intended the discretion to he 
exercised in strict conformity with private rights, and did not 
intend to confer license to commit nuisance in any place which 
might be selected for the purpose.” Earlier in the case (p. 
213) he had made the statement, with reference to the obliga
tions of those attempting to justify a nuisance under a statute : 
“Their justification depends upon their making good these two 
propositions—in the first place, that such are the imperative 
orders of the Legislature ; and in the second place, that they 
cannot possibly obey those orders without infringing private 
rights.” The second proposition is equivalent to the “negli
gence” defined by Lord Hlaekbnrn in Geddis v. Proprietors of 
Bunn licscrvoir.

in Canadian Pacific /MV. Co. v. Parke, 11809] A.C. 535, 
Lord Watson again states the law in much the same terms (pp. 
'•44-5) : “Whether, according to the sound construction of a 
statute, the Legislature has authorised a proprietor to make a 
particular use of his land, and the authority given is, in the 
strict sense of law, permissive merely, and not imperative, the
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Legislature must be held to have intended that the use sanc
tioned is not to he in prejudice of the common law rights of 
others.”

West v. Bristol Tramways Co., [1908] 2 K.13. 14, is a good 
illustration of the obligation resting upon those who have statu
tory authority to perform a work which can he done without 
creating a nuisance, so to perform the work as to avoid injury 
to others.

In Halsbury’s Laws of England, vol. 21, para. 785, the rule 
is thus clearly stated : “The particular act may he held not to 
be authorised by statute when there is a merely discretionary 
power or permission given to a public authority enabling the 
act to he done or not to he done at the will of the authority, or 
where the power enables it to he done by an alternative method 
which would not have caused injury.” See also para. 879.

In tin* Municipal Act, authority is given to erect a bridge, 
hut a bridge could have easily been erected so as not to dam the 
stream, even in times of freshet, and cause it to overflow its 
hanks and flood the riparian proprietors.

In this view of the case, there is, it seems to me, liability 
quite apart from any finding of what I may call actual negli
gence, because the very thing done here was not authorised by 
the Legislature, but the construction and mode of construction 
were left entirely to the municipality ; secondly, because tin- 
legislation was permissive only ; and, thirdly, because the con
struction of a bridge only was authorised, and not the obstruc
tion of the flow of the river.

I might here end my judgment, hut it is better for a trial 
Judge to indicate his view upon all issues presented and so 
lighten the labours of any appellate Court.

I think that there was in this case negligence in the con 
struction of this particular bridge. There was no reason wh\ 
an ample waterway could not have been provided. Nothing in 
the physical situation invited or required that the waterway 
should he cut down to the smallest dimension consistent with 
safety. No investigation is shewn to have been made previous 
to the construction of the bridge ; and, for the reason given by
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Mr. Lea and Mr. McCrae, whose evidence appeals most strongly ONT.
to me, 1 think that in this case a much larger space should have s c
been left. 1914

Mr. Mitchell and the other engineers called for the defence Gi'elph
Worstednow give their opinion ex post facto, and justify the design of 

the bridge. Co.

If negligence, in its ordinary sense, is necessary for tlie plain- City of

tills* success, and if the defendants had obtained and acted 
upon these opinions in the first instance, I could not have found
against them, because they would have acted properly and with- Mills Co.
out negligence if they relied upon the advice of competent en- City op 
gineers. Hut that is not this case. In the first place, I do not Cvelph.

think that these engineers would have advised this particular Middleton, j. 

structure if consulted before the work was done. Now the ob
ject before them is to ascertain how small a waterway can be 
justified. If consulted before the work was done, when the re
duction of the waterway was not a thing to be sought after, as 
it was no advantage in any way, the attitude would have been 
quite different, the motto “safety first” would have had its 
influence, and an ample space would have resulted. They would 
not have sought to ascertain the smallest justifiable factor of 
safety, but would have made ample allowance.

I say this without in any way disparaging either the honesty 
or ability of these engineers, but to indicate the unconscious 
effect of the different view-point.

Neither law nor reason justifies the position taken by the 
defendants, that, where works are constructed without expert 
advice, which should have been had before the construction, the 
defendants can be placed in the same position as if they had ob
tained advice, by producing experts at the trial who say, “If 
we had been consulted we would have given advice which would 
justify the course adopted.”

Apart from the infirmity of cx post facto theories, already 
pointed out, the defendants are by this reasoning able to justify 
by calling one or two engineers whom they select out of the 
large number available. They may have now laid the situation 
before a score of engineers, and almost all of them may have
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condemned, and only two or three may uphold, the plan adopted. 
They, and they only, are called.

Where the work is in fact undertaken without expert advice, 
and expert advice should have been obtained, this is negligence ; 
but it is not enough to entitle the plaintiffs to succeed, for 
the defendants may have ignorantly constructed a work on 
quite proper lines, and the sufficiency of what has been done be 
comes a fact to be ascertained upon the whole expert evidence, 
weighing and considering the reasons given by the experts on 
both sides.

Jackson v. Hyde (18(19), 28 IT.C.K. 294, was an action against 
a surgeon for negligence. He exercised his own best judgment 
and skill, and at the trial produced the evidence of other sur
geons of the highest standing, who said that, in the circum
stances shewn, they would have adopted the same course. It 
was held that he could not be found guilty of negligence, even 
though other men of equal eminence would have adopted an
other course. Then, it was said in the course of the judgment, 
had he called a consultation of three men before the operation, 
and had they advised the course adopted, could it be said that 
the defendant had acted ignorantly, etc.? “In what manner does 
this after justificatory and approving evidence of what had 
been done differ from the prior advice and recommendation to 
do the same act and in the same manner?”

The question in issue there was the negligence of the man 
professing skill, and the case would have been quite in point 
here if the work had been done by an engineer who had ad
vised it. Then it would not have been open to me to find negli
gence on his part, in view of the evidence of the engineers at 
the trial ; but, as I have pointed out, when the work is done 
without advice or skill, the question is, it seems to me, a differ
ent one.

Schwoob v. Michiyan Central 11.R. Co. (1905), 9 O.L.R. 86, 
is in no way in conflict with this.

Some endeavour was made at the trial to shew that the flood
ing of the premises in question was not in fact caused by the 
bridge, but was caused by the small concrete diverting dam
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erected by the defendants below the bridge. It was also con
tended that the defendants are not responsible because the Hood
ing would have taken place quite apart from the bridge.

On the evidence, 1 am against the defendants on both these 
contentions.

With reference to the damages, I accept the plaintiffs’ evid
ence, and 1 discredit Miller, when lie seeks to attack his former 
employers. J think, as to the claim, that there is in some of the 
details some inflation, and that the amounts should he reduced 
slightly below the figures given. Absolute accuracy cannot be 
expected in estimating the exact amount of loss, particularly 
when the amount is estimated on a percentage of values; and, 
while the plaintiff's’ evidence is fair, 1 think the amounts should 
suffer a general reduction, which will cover some of the minor 
matters in which error may exist.

1 would award the worsted company for the 1912 floods 
#10,000, and for the 1913 floods #6,000; and the carpet com
pany for the 1912 floods #5,500.

Costs should follow the event ; the bridge, as it stood in 1912 
and early in 1913, should be declared a nuisance; and an in
junction should be granted : see Alex. Piric iC Sons Limited 
v. Earl of Hint ore, 11906] A.C. 478.

Judgment for plaintiffs.

REX v. “THE STADIUM "

<Jncbcc Shin's lt< iich (Croirn Mir/e). (lirrnix. ./. .him 22. 1014.

I. Si miay ({(II—,1)—Sports ami amiskmk.xis—Nkatino rink — Euan 
chi si: to ci.vii under Quebec statute.

As section lit nf the Lord’s Day Act. It.S.V. limit, oh. 153. preserves 
in any province the provisions of any Act or law already in force there, 
mi athletic institution which has acipiircd the rights and franchises 
granted hy statute of the province of Queliec to an athletic cluh prior 
to the federal "Lord's Day Act” including by implication the right to 
keep its skating rink open on Sunday, has the right to maintain and 
operate a public skating rink on Sunday if permitted to do so under 
municipal by-laws and ordinances.

Appeal on behalf of “The Stadium” from a conviction which 
was handed down against it on the 31st day of March, 1913, by
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the Police Magistrates’ Court for the district of Montreal, impos
ing a fine of $50 for having kept open a skating rink on the Sun
day dated 12th January, 1913, in Montreal.

Rex

“The
Stadium.”

The parties by consent have submitted the present appeal, at 
the argument, upon the evidence which had been adduced in the 
Court below, as well as upon the documents filed in the case.

Statement The conviction was quashed.

üUnfret, K.C., for the appellant.
McGoun, K.C., for the Crown, appearing by special leave.

Gervais, J. :—The appellant is charged with having violated 
according to the complaint dated the 12th February, 1913, the 
Dominion Lord’s Day Act by keeping running a skating rink 
on the Sunday.

The appellant admits the fact of the opening of the said skat
ing rink, but he avers as a plea in bar that it had bought, in 1905. 
by virtue of Act 5 Edw. VII., ch. 89, sec. 5, the rights, privileges 
and franchises, especially the right to keep open a public skat 
ing rink, which had been granted to the Amateur Athletic Asso 
ciation “Le Montagnard,” constituted as a corporation by Let
ters Patent issued by the Lieutenant-Governor in Council of the 
Province of Quebec on the 3rd December, 1898, and on the 6th 
of April, 1904.

As a second ground of defence, the appellant alleges that hr 
has kept open the said skating rink even on Sundays, in accord 
ance with the by-laws of the said corporation of La Montagnard 
and that of “The Stadium,” the whole in accordance with til- 
usages of the Province of Quebec in virtue of its own law relat 
ing to Sabbath Day Observance.

In the third place, the appellant refers to section 6 of tin- 
said Act, 5 Edw. VI1. ch. 89. as the same merely prohibits on 
a Sunday the exercise of certain powers herein mentioned mi l 
relating only to the sale on that day of refreshments or intox 
eating liquors, or the keeping of a roof garden.

Finally, the appellant contends that by the interprétât ion 
a contrario of said section 6, side by side with section 5, it < 
authorized to keep its said skating rink open on a Sunday.
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These four allegations on behalf of the appellant are proven.
What is the consequence to be drawn from itf
It is clear that the said Act, 5 Edw. VII., eh. 89, has confirmed 

expressly the rights, privileges and franchises which had been 
granted by Letters Patent, some twelve years ago, to its prede
cessors “Le Montagnard.”

If we examine side by side section 5 of the said Act, which 
contains no prohibition to keep the said skating rink open on 
Sunday, and section 6 which enacts prohibition to exercise cer
tain powers under the same section on Sunday, we have to come 
to the conclusion that a contrario the special Act has regulated 
as far as the appellant is concerned, the maintenance on Sun
day of the said skating rink. It must be conceded that in any 
penal statute case, or a criminal law case, the strictest interpre
tation must be given to any enactment, in favour of the defend
ant.

Finally, we must take into consideration the fact that the 
Federal Act on Sabbath Day Observance in its Ifith section spe
cially enacts that nothing can be construed in the Federal Act 
as to annul and set aside any Provincial Act already passed for 
the regulation of Sabbath Observance.

For all these reasons we think that there is error in the con
viction brought about against the appellant on the 30th day of 
March, 1913, by the Police Magistrates’ Court for the District of 
Montreal.

Seeing article 16 of chapter 153 of the Revised Statutes of 
Canada, 1906, as well as the provincial Act of Quebec, 5 Edw. 
VII. ch. 89, this Court proceeding to render the judgment which 
should have been given in the Court below, doth maintain the 
present appeal ; doth quash the said conviction ; and doth acquit 
the appellant from the said charge, that of having on the 12th 
day of January, 1913, violated the Federal Sabbath Observance 
Act.
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"The
Stadium.”

Conviction quashed.
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ONT. HOPKINS v. JANNISON.
s.c.
1914

Ontario Supreme Court, Middleton,J. January V. 1914.

1. Sam: (8 lie—S3)—Warranty of fitness—I’i rciiaker’s own jido- 
MENT AND SKILL—EFFECT.

The implied warranty that a machine «old hv a manufacturer m- 
dealer shall lx* tit fur the particular purpose for which it is to he used, 
does not import that the machine will accomplish the purchaser’s pur
pose, where the purchaser has relied on his own judgment and skill 
rather than the vendor's advice.

[Shepherd V. I'ybus (1842). .‘1 M. & (1. HUH. followed: Wallis v. If us 
sell |1902| 2 1.1». 585. referred to. See also on implied warranties.
1 labastine Co. Caris l.hl. v. Canada Producer and Cas Co. Ltd., 17 
D.L.R. HI», and Jones v. Just ( 1 HUS ). L.R. 5 tj.IL 197.]

Statement Action to recover a balance of the price of a machine sold by 
the plaintiffs to the defendants ; and counterclaim to recover 
moneys paid on account of the price and damages by reason of 
the alleged failure of the machine to comply with the contract. 
The action was tried before Middleton, J., without a jury, at 
Sault Ste. Marie.

Judgment was given for the plaintiffs.
It. McKay, K.U., for the plaintiffs.
A. ('. Boyce, K.C., for the defendants.

Middleton, J.
January 9. 1914. Middleton, J.:—Although this action was 

tried some time since, and very fully argued at the trial, the de
fendants desired to supplement the oral argument by a written 
argument, and 1 received the plaintiffs’ answer to this only on 
the 27th November.

Originally there was much conflict upon the facts between 
the parties, but the evidence at the trial cleared that up, so that 
now there are not many questions of fact remaining.

The Jannisons, father and son, are contractors carrying on 
business at Sault Ste. Marie. Under a contract dated the 13th 
June, 1911, they undertook the construction of certain sewers 
in that city. In addition to this, they carried on a general con
tracting business, covering many other things—the making of 
excavations for sewers and foundations.

Prior to the events which gave rise to this action, they had 
done all their excavation by hand labour. They had had a
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certain amount of trouble with the large number of men 
employed, arising from strikes and demands for increased pay, 
and were consequently ready to listen attentively to any pro
position which would tend to solve the labour problem.

The Marion Steam Shovel Company are manufacturers of 
steel shovels and kindred machinery, upon a very large scale, 
at Marion, Ohio. The plaintiffs, F. II. Hopkins & Co., arc 
dealers in machinery at Montreal. They are, among other 
things, what is called, in mercantile parlance, “agents” for the 
Marion company. The true relationship between these two com
panies is defined by two letters dated the 3rd June and the 20th 
June, 1910. The plaintiffs agreed to act as representatives of 
the Marion company in the Dominion of Canada. All sales 
in Canada were to be made through them. They, however, 
purchased the machinery from the Marion company, and made 
their own terms with the purchasers, giving or withholding 
credit as they saw fit. The so-called agency was in truth nothing 
more than an exclusive right to handle the goods in question.

Construction works of great magnitude were in progress at 
the American Sault. Mr. William Macdonald was in charge 
of the operation of a steam shovel for some contractors upon 
these works. Mr. Jannison was apparently much impressed with 
the way in which these steam shovels handled large ‘ s
of earth, and was also impressed by the skill and ability with 
which Macdonald handled the machine under his control. He 
sought out Macdonald, and proposed entering into partnership 
with him. and that tin- partnership should purchase a steam 
shovel with which the work at the Canadian Sault should be 
carried on under Macdonald’s supervision.

Macdonald was a man of great practical ability and much 
experience in the handling of machinery of this class. He 
claims, and no doubt quite rightly, that no one could be better 

to form and give an opinion on steam shovels and 
their operation, and that no one could operate a steam shovel 
better.

The result of the conferences between Macdonald and Jauni- 
snii was an inquiry addressed by Macdonald to the Marion
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company at Ohio, to which they replied on the 27th October, 
1911, forwarding their catalogue and a letter, in which they 
said :—

“We trust these will give you the desired information, and, 
in ease you are in the market for anything in this ease, we would 
ask that you kindly give us full information regarding your re
quirements, so that we can then figure on a machine which would 
without doubt be the most suitable for your work.

“If you have sewer excavations to do, we would like to know 
the maximum and minimum depth, width at top and bottom, 
nature of the material, etc., so that we may figure on suitable 
length of boom and dipper handle to meet all the conditions.

“We have supplied several of these machines for similar 
work, and believe that we can take care of your needs very 
nicely.”

Macdonald, on receiving this letter and enclosed literature, 
handed it over to Jannison for consideration. On the 17th 
November, Jannison wrote the Marion company as follows:—

“Kindly forward us by return of post your catalogue of 
your steam shovels, also prices, from 5/8 cubic yards to 1% full 
swing revolving. Our line of business is at present chiefly sewers 
ranging from 10 to 18 feet in depth, laying pipe from 8" to 18". 
and small cellars.

"In some places here it is rock to a depth of G feet, som< 
quicksand and some good digging.”

On the 21st the Marion company replied as follows:—
“We have your favour of the 17th inst., and in compliant 

with request we are pleased to enclose herewith circulars of oili- 
model 28, 5/8 yards, model 30, % yard, and model 35, 1*4 yard, 
revolving steam shovels, which we believe will give you tin 
desired information.

‘We can equip any of these shovels with special dipper ami 
dipper handle for the purpose of digging sewers, but for . 
sewer up to eighteen feet in depth we would recommend th 
larger size of revolving machine, and in cases where there is 
rock, if this is hard, it would be necessary to blast it.

“Inasmuch as we have representatives in Canada, Messrs. 1 
II. Ilopkins & Co., Montreal, we will refer your inquiry to
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them and ask that they take this matter up direct with you and 0NT 
supply you with any additional information required. s. v.

“We trust that you van sis* your way clear to favour them 1914
with your order for requirements, in which cage it will receive Hoi-kivs 

our very best attention, and thanking you in advance we beg , '
to remain.” ----

e M vMIvton. J.
With this letter were enclosed prints of models 28, .'10, and 35.

On the same day, the 21st, the Marion company wrote Hopkins, 
quoting Jannison's letter, sending a copy of their reply, and 
adding: “Kindly take this matter up direct with them and 
ascertain definitely what the requirements arc, and then quote 
(in suitable machinery; ami, if you are not in a position to do 
this, kindly supply ns with all the information, and we will 
assist you, if possible.”

On receipt of this, on the 23rd November, Hopkins wrote to 
.Tannison, advising him of the receipt of this communication, 
and adding: “As our Mr. Osborn is due at the Sault at noon 
to-day, we wired him to call upon you.” Osborn accordingly 
saw Jannison.

Osborn is a salesman, and not a practical engineer. He was 
taken to the work which was being carried on by Jannison, ami 
heard what Jannison's requirements were. Osborn was plainly 
a man without any engineering or practical knowledge. He 
promised to take the matter up with his principals and ascertain 
whether a machine could be constructed to meet Jannison’s 
needs, and ascertain the price. Accordingly, he wrote on 
behalf of Hopkins to the Marion company, on the 30th Novem
ber. as follows:—

“In reference to your favour of the 21st inst. regarding in
quiry received from David Jannison and Son of Sault Ste.
Marie, may say that the writer was at the Sault a few days ago 
and went into this matter very thoroughly with Mr. Jannison, 
and we now wish to give you particulars, and would ask you 
to let ils have your suggestion and very best price on equip
ment to suit his requirements.

“They require a steam shovel to be used for trench work, 
of the smallest size, which will give them a capacity of about 
300 yds. per day. The maximum will be 13 ft., and the5
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trench is to be three to four feet wide. They require this 
shovel on wide gauge trucks, and would prefer to have same 

d on wide gauge traction wheels, if possible.
“We *" also ask you to let us have the extra price for 

the standard * and dipper handle additional, also extra 
price for the necessary equipment for operating clam shell 
bucket, as illustrated your circular covering model 30 shovel. 
What we require is a proposition on the very smallest shovel 
which van be equipped in this way for trench work; in fact, 
if a model 28 would handle the work, they would much rather 
have this size shovel, as, when the trench work is finished, 
they wish to use this shovel for small foundation work. There
fore. the very lightest outfit will answer their requirements 
the best.

“If you will kindly look into the matter and let us have 
full particulars at your earliest convenience, we will be very 
much obliged.”

To this, reply was made on the 9th December, as follows:—
“We have your favour of the 30th ult. in reference to the 

inquiry of Messrs. Jaunison & Son, Sault Ste. Marie. This 
proposition has been referred to our engineering department, 
and we are enclosing herewith two blue prints (outline draw
ings) shewing our model 28 ' with eighteen foot boom,
twenty foot dipper handle and special trench dipper, in posi 
tion on cross-section of a trench three to four feet wide and 
thirteen feet deep. We are of the opinion that the model 28, 
thus equipped, will do the work satisfactorily, and, with tilt- 
proper management and handling, we believe meet the
required capacity of three hundred cubic yards per day of ten 
hours. We have shewn the machine with the standard gauge 
traction wheel mounting, and we are of the opinion that the 
most satisfactory method of operation would be to mount tli»* 
machine on timbers spanning the trench, as shewn on sketches 
at the left of the enclosed blue print. We will quote you prices 
as follows:—

“Price of the model 28 revolving steam shovel, complete, 
equipped with eighteen foot boom, twenty foot dipper handle 
and special trench dipper, f.o.b. Marion, Ohio . . . $3,750.
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“Price of the standard shovel equipment, including fifteen 
foot boom, less such parts as can lie taken from the special or 
eighteen foot boom, standard It ft. G inch dipper handle, leas 
socket and adjusting casting, which can he taken from the 
twenty foot dipper handle; ami standard 5 8 yard manganese 
front dipper, f.o.b. Marion, Ohio . . . $42il.

“Price of the extra attachments necessary to operate a 1 j 
yard clam shell bucket with a model 28 steam shovel, including 
twenty foot boom and extra drum with fittings and boom rais
ing and lowering device, but less the clam shell bucket ; f.o.b. 
Marion, Ohio, . . . $425.

“We can ship the machine with the special equipment in 
three to four weeks after receipt of order, with full instructions.

“We are also enclosing herewith one blue print drawing 
No. 4584 and one set of specifications covering the standard 

1 28 steam shovel.”
On the 15th December, llopkins wrote Jan nison making 

what is called a formal proposal based upon this, from the 
Marion company. The letter is as follows ;—

“In further reference to the writer’s \isit and his conversa
tion with your Mr. Jannison regarding special steam shovel 
arranged for trench work, we may say that we have had this 
matter up with the engineering department at the factory 
and we are now enclosing herewith our formal proposal, blue 
prints and specification, covering trench machine, arranged to 
take care of your work.

“We are submitting a proposal on our new model 28 shovel, 
equipped with an 18' and 20' dipper handle, also special
trench dipper, and, if you will refer to blue print, we shew this 
machine in position on cross-section of a trench 3' or 4' wide 
and 13' deep.

“We are of the opinion that the model 28 thus equipped will 
do the work satisfactorily, and, with proper handling and 
management, we think should meet your requirements of a 
capacity of 300 cu. yds. per day of ten hours. We have shewn 
the machine with the standard gauge traction wheel mounting, 
and we are of the opinion that the machine, to operate in the 
most satisfactory manner, should be mounted on timbers span-
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ning the trench, as shewn on the sketches at the left of blue 
print.

“In our proposal we arc giving you the extra cost for 
equipping this shovel with the ordinary boom and dipper handle, 
if used for foundation work, and also the extra for the neces
sary attachments in order that the shovel can be used to operate 
a yd. clam shell bucket, and we are also including a price 
on a standard V» yd. clam shell bucket.

“Regarding shipment of a machine of this description, we 
may say that we could have same shipped in from three to 
four weeks of receipt of order.

“We arc enclosing herewith blue print No. 4583 and one set 
of specifications covering the standard model 28 shovel.

“We wish you would look over this proposition thoroughly, 
and if you will kindly drop us a line advising us when it will 
be convenient to have our representative call and go fully into 
this matter with you, we will be very pleased to discuss the 
matter fully.

“Trusting to hear from you shortly, we arc,” etc.
This letter was accompanied by a form of contract proposed, 

blue prints shewing the details of the construction, ami complete 
specifications. All this, it is ;o be noted, relates to a machine 
based upon what is known as a model 28, which is the lightest 
machine, at all corresponding to this type, manufactured.

On the 19th December, Jannison wrote in reply as follows:
“In reply to your letter would say that we think this 

machine a little light for our work, and would prefer a model 
35. We are making a few suggestions, etc. Could you ehang' 
the radius of the boom for long and short sticks?

“Have the long dipper handle about 30 ft.
“Have the long sticks made heavier than short sticks if 

possible.
“Have 5/8 yds. dipper made without bail and with a flanged 

lip sheet.
“Change the distance over traction wheels sixteen feet with 

20" tires, also have holes taped in tires for spuds for climbing
“Have oil pump instead of lubricator. x pump instead 

of Star Honey pump.
0
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“Haw the dipper teeth to use reversible points, and one 
vxtra set of shanks and one extra set of points, one extra 1" holt 
for dipper stieks.

“What is the price of standard dipper l' l yds. with short 
handle f

"We would be pleased if you would give us this information 
as soon as possible, and send your agent two or three days after 
that. Kindly advise us as to when he will arrive here, and we 
shall arrange to meet him. also advise us the earliest you could 
ship this machine if ordered.”

This letter was the result of a conference between himself 
and Macdonald, and was based largely upon Macdonald’s ideas 
of what was necessary.

Osborn again saw Jannison; and, on the 2<ith December, on 
behalf of Hopkins, he wrote to the Marion company the follow*
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“In reference to your favour of the 9th, submitting particu
lars covering model 28 special trench machine required by 
Messrs. David Jannison & Son at Sault Ste. Marie, Ont.

“We may say that our representative has had this matter 
up fully with these people, and they have decided that a model

shovel will be too light to answer their requirements, and 
they now wish us to submit them a proposition on a model 35 
shovel with a number of changes which they wish made.

“We would now ask you to kindly prepare us a price on 
the following:—

“One (1) model 35 Marion revolving steam shovel, with 
ilipper handle about 30' long and with special boom of suitable 
length equipped with approximately 5/8 eu. yd. dipper for 
trench work, whole mounted on traction wheels, sixteen feet 
gauge.

“The above dipper to be made especially for trench work 
and to be without lugs or bail on the outside, and to have 
flanged mouthpiece, that is, the mouth of the dipper spread a 
trifle wider than the dipper itself.

“They wish the traction wheels of this machine to be 
mounted at l(i' gauge and wheels to he tapped for spuds.
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'‘Machine to be equipped with oil pump instead of lubri
cator, also to have duplex pump instead of Star pump.

“Dipper to he equipped with Panama teeth, ami one extra 
set to he supplied, also one extra “lT” holt.

“If you will kindly look into the above and let us have a 
price covering the whole of the above-mentioned outfit in a 
lump sum, we will then take the r up again.

“We would also like a price on l'/i yd. standard dipper with 
the regular dipper handle and " less such parts as could lie 
taken from the special handle and boom.

“If you will kindly look into the whole of this matter at oner 
and let us have the information at your earliest convenience, 
and also how soon you could ship this complete shipment, we 
will take the matter up further.”

To this the Marion company made reply on the 9th Janu
ary :—

“We have your favour of the 26th in reference to a model 
28 special trenching machine required by Messrs. David Jauni 
son and Son at Sault Ste. Marie, Ont. In reply beg to advise 
that we would not recommend model 35 mounted on 16' gauge 
traction wheels, for the reason that it would not be practical 
to tit axles of sufficient size to support the shovel. We would, 
however, recommend mounting the machine on bolsters shewn 
on prints enclosed herewith. You will note the wheels ha\< 
double flanges, with hearings carried by holsters built of 1 
beams, which have ample strength to support the shovel wliil 
working over a trench and travelling upon an 18t. gauge track. 
The " * »rs which carry the driving wheels are rigidly con
nected to truck frame, and the shovel should he operated with 
this holster to the front or facing the dipper, which insures a 
steady digging position. The holster which carries the rear of 
slewing wheels is pivotedly connected to truck frame, whirh 
allows the shovel to run around slight curves and over uneven 
track sections. The slewing bolster can he connected by chains 
provided with turn-buckles to front holster and adjusted to suit 
working conditions.

“We can furnish the model 35 shovel mounted on trucks is 
above described and equipped with 27 ft. boom, 30 ft. dipper
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handle, 5/8 yd. trenching dipper with Panama teeth, one extra 
set of Panama teeth, V holt for yoke block, oil pump and duplex 
pump, for $6,500, f.o.b. Marion, Ohio.

“Price of 1V4 yd. dipper, 13 ft. <! in. dipper handle, lew 
socket and adjusting casting, 24 ft. boom, b-ss crowding engines, 
shipper shaft, gears, boxes, caps, guard wheel and shields. $700.

“Above prices are all quoted f.o.b. Marion, Ohio.
“We can ship the above machinery in from two to three 

weeks from receipt of order. In case the customer insists on 
16 ft. gauge traction wheels truck mounting for the shovel, we 
will quote a price of $7,150. This price covers complete trench
ing machinery only, and does not include extra boom, dipper 
handle and dipper. The blue prints which we are enclosing 
will give you a general outline of the machines as described.

“We trust this will give you the desired information, if 
not, we will be pleased to give you additional information if you 
will advise definitely just what is required.”

In the interview between Osborn and Jannison it is again 
made quite plain that Osborn did not himself understand the 
machine, either from the engineering or practical standpoint, 
and that he was merely acting as a salesman, and the intention 
was that he should communicate the purchaser’s desire to the 
manufacturers, so that it could be ascertained how far the manu
facturers could comply with what was required. In pursuance 
of this, on receipt of the letter of the 9th, Osborn wrote in the 
name of Hopkins on the 12th January, as follows:—

“In reference to the writer's recent visit, and our conversa
tion regarding ‘Marion Special’ trenching shovel, may say 
that we have gone fully into the matter, and we now wish to 
enclose you herewith blue print shewing model 35, Marion 
shovel, mounted on special traction truck, at a gauge of 16 ft.

“We are enclosing you herewith our formal proposition 
covering a machine of this description, and equipped with the 
extra fittings, as mentioned to the writer, and as stated in your 
letter of December 19th.

“We are also quoting you extra price for supplying the 
standard V/4 yd. dipper and other parts for equipping this 
shovel as standard.
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“We can ship this shovel in from two to three weeks after 
receipt of order, and if you will kindly look into this proposi 
tion, and be goo* to wire us at our expense, advising
us just when it will be convenient for you to take the matter 
up with our representative, we will have him call upon you 
and discuss the matter in detail.”

With this letter were enclosed blue prints shewing detail- 
of construction and the form of the proposed contract.

On receipt of this, Jaunison wired Osborn to come to tie 
Sault, and Osborn accordingly went there on the 17th January 
He had an interview, and there was a good deal of discussion 
over the contract before it was finally settled.

In this interview and in previous interviews, the question 
of the guarantee given by the y had been discussed, and.
in response to all demands for guarantee, reference was alwax 
made to what Osborn called the ‘1 broad gauge guarantee” found 
on p. 11 of the catalogue. This guarantee is as follows :

“We guarantee the materials and workmanship of tin* 
within described machinery to be first-class. If, on trial, aux 
part should prove defective, we agree to furnish, free of charg.. 
a duplicate to take its place—accidents, careless handling, wear 
and tear excepted.

“These machines will handle more material at a less ex
pense and with fewer repairs than any machines of tin v 
respective sizes now manufaetured.

“We will allow any responsible party to place any of tin* 
within described machinery on his work, subject to a liberal 
trial.

“If the machinery proves otherwise than as represented by 
us. it can be returned at our expense, and any money paid hv 
purchaser for freight will be cheerfully refunded.”

This is not a guarantee by Hopkins, but is the manufac
turers’ guarantee, which is supposed to run with their machines 
and to be available to the ultimate purchaser. The importance 
of it is that it is limited in its terms to a warranty against defect 
in the construction and manufacture and that the machin.* is 
as represented by the manufacturers.

The particular machine in question is not described in the
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catalogue. It in a modification of model 115, which is described : 
the differences being mollifications made at Jannison's instance.

The result of the interview was the signing of the contract 
in question, bv which Jannison agreed to purchase the machine 
at $9,720, one-third on shipment, one-third on arrival, balance 
thirty days from arrival; the property to remain in Hopkins 
till the full price was paid.

Some correspondence which took place after the making of 
the contract and before its shipment does not appear to me to 
be very material. Ultimately the machine was shipped, and 
arrived at the Canadian Sault. It was charged by the Marion 
company to F. II. Hopkins & Co., and was settled for by them. 
Subsequently, upon disputes arising, F. 11. Hopkins & Co pre
ferring to be in the position of defendants if the result should 
give rise to any diflieultv between them and the Marion com
pany. deducted an equivalent before paying a subsequent ac
count ; but the fact was that this machine was paid for by the 

< concern, and they are rightly the plaintiffs in this 
litigation.

Jannison, on his part, made the first two payments, and 
became entitled to possession of the machine. When the 
machine arrived, it is quite probable that Jannison was a little 
staggered at its elephantine proportions, probably having failed 
to realise its real bulk. It was taken from the train and erected 
in the Canadian Pacific Railway yards.

To understand what follows, it is necessary to apprehend 
what was in the mind of Jannison in purchasing the machine. 
It was a gigantic steam shovel, weighing nearly forty tons. A 
general idea of the machine can be well obtained from the 
illustration on p. 77 of the catalogue ; but it must be borne in 
mind that what Jannison had specified was a machine with a 
much longer boom, so that the shovel w capable of reach
ing some 16' below the level of the road on which the machine 
would stand. The idea was that this shovel would excavate a 
trench in which a sewer was to Ik* laid, to its full depth, casting 
tile earth either beside or behind it; that it would follow up its 
own excavation of the trench, straddling the trench on its 
wide-set traction wheels. This machine would be self-propelling.
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ONT. and would lie able to travel from place to place at a reasonable
s. r. speed ; I think it was said two miles per hour.
1014 When the machine was set up in the railway yards, it was

Hopkins found that there it could travel without difficulty at the re-
Janniron qwred speed, or even faster. The first real difficulty was en

----  countered when an attempt was made to get it out of the yards.
Middleton, J.

The gateway was too narrow ; but this was soon remedied, for. 
upon the dipper being attached by a chain to the gate-post, tin- 
machine speedily lifted it and passed towards the highway. It 
was then found that the telephone and electric wires were in 
the way. To remove these was a matter of much difficulty 
and expense, and to get past them the boom had to be cut and 
a turnbucklc adjusted for its subsequent restoration.

When the solid ground of the railway yards was left, it 
was found that the light roads or mud roads of the Sault streets 
were utterly incapable of bearing the immense pressure of this 
weight, and the machine began to sink. Timbers were placed 
under its wheels, and spikes inserted in the wheels to enable the 
machine to climb upon them ; but it cut the timbers to match 
wood.

After much time and worry, the wasting of much money 
and material, the machine was finally brought to the place whei 
it was to work. It was then found that the whole scheme w..s 
impracticable, because, while the machine undoubtedly could 
dig, its enormous weight upon the soft and somewhat yielding 
gravelly soil of the Sault caused the banks to cave in; and, 
instead of a neat, clean-cut trench, three feet wide and sixteen 
feet deep, the result was a ragged hole extending over most of 
the width of the highway. Sewer excavations, even when made 
by hand, required to be timbered.

Various devices were adopted. Timbers were placed, u| "H 
which the machine was supported while it worked ; but. while 
better results were secured, the machine for the work for wli eh 
Jannison wanted it turned out to be an absolute and complete 
failure.

At the trial it was practically admitted, and I have no hesita
tion in finding, that there was no difficulty in the machine «is a 
machine. It answered in every respect everything that had
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been said about it. Its material and construction are in no 
way defective. Its < ity is fully up to and probably exceeds 
what was represented. The whole trouble is that it was entirely 
unsuited for the task set before it. This arises, in the first place, 
from what 1 have already indicated, the caving-in of the soil 
owing to the weight ; and, in the second place, from the fact 
that what was desired was to cut with a shovel a trench of 
practically the same width as the shovel, and sixteen feet deep. 
To raise this shovel, carrying its enormous load, and operated 
by the immense power of the engine, required the greatest 
possible skill on the part of the operator. Macdonald, with his 
skill and experience, was fairly successful in this: but dissen
sion took place between Maodonald and Jannison, and the en 
gine was placed in charge of Jannison junior, who was quite 
devoid of the skill and experience necessary to insure successful 
operation. Shortly thereafter the was abandoned by
.lannisou, and housed in, and left on the streets of the Sault, 
where it still was at the date of the trial.

When the machine arrived, Jannison expressed his delight at 
it and its ability to get over the ground in the railway yard. 
He had not then any doubt as to its fitness for the task. Sub
sequently he rather sought to defame the machine, as a machine, 
but at the trial finally confined his complaints to the matters 
that I have indicated.

Much correspondence took place after this date, but I do 
not think it aids in the solution of the controversy.

The defendants put their contention in two ways. They say 
that the plaintiffs knew the purpose for which the machine was 
to be used, and that they expressly represented that it was fit 
for that purpose, and they are liable upon this reprei 
quite apart from any implied warranty. This contention fails 
on the facts. In the second place, they say that there is an 
implied warranty in this case ils to the fitness of the machine 
for tlie work contemplated.

The plaintiffs, on the other hand, contend that, whatever the 
situation might have been if the defendants had purchased a 
model 28. they did not rely in any way upon the plaintiffs’ 
knowledge and skill, but deliberately elected to give a specific
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order based upon their own idea as to what was required and 
Macdonald’s knowledge and skill. The plaint ill's further con
tend that this is not the case of a sale by a manufacturer, and 
that a manufacturer s warranty cannot be implied.

Before discussing these questions I think it desirable to point 
out that the implied warranty, where goods are sold by a manu 
facturer or dealer, rests on precisely the same footing as all 
other implied contracts. This is sometimes last sight of not 
only in argument but in decided cases ; and, where that is so. 
the decision is generally out of harmony with the body of the

In The Moorcock (1889), 14 P.D. 64, Bowen, L.J., made a 
statement (p. 68) which has oftep been quoted, always with 
approval: “Now, an implied warranty, or, as it is called, a cov
enant in law, ils distinguished from an express contract or ex 
press warranty, really is in all cases founded on the presumed 
intention of the parties, and upon reason. The implication 
which the law draws from what must obviously have been tin- 
intention of the parties, the law draws with the object of giv
ing efficacy to the transaction and preventing such a failure of 
consideration as cannot have been within the contemplation of 
either side ; and I believe if one were to take all the cases, and 
they are many, of implied warranties or covenants in law, it 
will he found that in all of them the law is raising an implicii 
tion from the presumed intention of the parties with the object 
of giving to the transaction such efficacy as both parties mi t 
have intended that at all events it should have. In business 
transactions such as this, what the law desires to effect by the 
implication is to give such business efficacy to the transaction 
as must have been intended at all events by both parties who 
are business men; not to impose on one side all the perils of the 
transaction, or to emancipate one side from all the chances of 
failure, but to make each party promise in law as much, at all 
events, as it must have been in the contemplation of both parlies 
that he should be responsible for in respect of those perils or 
chances. ’ ’

The same learned Judge, in Lamb v. Evans, [1893] 1 Vh. 
218, said (p. 229) : “What is an implied contract or an iin-
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plied promise in law? It is that promise which the law implies 
and authorises us to infer in order to give the transaction that 
effect which the parties must have intended it to have and with
out which it would be futile.”

In Ilatnlyn <f* Co. v. Wood <(• Co., 118911 2 Q.B. 488, at p. 
491, Lord Esher quotes from Tin Moorcock, and thus expresses 
his own opinion : “I have for a long time understood that rule 
to he that the Court has no right to imply in a written contract 
any such stipulation, unless, on considering the terms of the 
contract in a reasonable and business manner, an implication 
necessarily arises that the parties must have intended that the 
suggested stipulation should exist. It is not enough to say that 
it would be a reasonable thing to make such an implication. It 
must be a necessary implication in the sense that I have men
tioned.”

Lord Esher had already stated the principle in a somewhat 
similar way in Ex p. Ford (1885), 16 Q.B.I). 305, thus (p. 307) : 
"It seems to me that whenever circumstances arise in the ordin
ary business of life in which, if two persons were ordinarily 
honest and careful, the one of them would make a promise to 
the other, it may properly be inferred that both of them under
stood that such a promise was given and accepted.”

All this is subject to the caution given by Coekbum, C.J., 
in Church word v. The Queen (1865), L.R. 1 Q.B. 173, where 
he says (p. 195) : “But in all these instances, where a contract 
is silent, the Court or jury who are called upon to imply an 
obligation on the other side which does not appear in the terms 
of the contract, must take great care that they do not make the 
contract speak where it was intentionally silent ; and, above 
all, that they do not make it speak entirely contrary to what, 
as may be gathered from the whole terms and tenor of the 
contract, was the intention of the parties. This I take to be a 
sound and safe rule of construction with regard to implied 
covenants and agreements which are not expressed in the con
tract.”

So much for the general principle. In the celebrated judg
ment in Jones v. Just (1868), L.R. 3 Q.B. 197, Mellor, J., classi-

ONT.

8. C. 
1014

Hopkins

Jannison

Middleton, J.



104 Dominion Law Reports. f 18 D.L.R

ONT.

8. C.
1914

Hopkins 

Jan nison.

Middleton, J.

fies the cases relating to implied warranty upon the sale of 
goods, under five heads. The first two heads have no relation 
to this controversy. The remaining heads are as follows:—

“Thirdly, where a known described and defined article is 
ordered of a manufacturer, although it is stated to he required 
by the purchaser for a particular purpose, still if the known, 
described, and defined thing be actually supplied, there is no 
warranty that it shall answer the particular purpose intended 
by the buyer : ('limiter v. Hopkins, 4 M. & W. .*19!) ; Oliphant \. 
Bailey, 5 Q.B. 288.

“Fourthly, where a manufacturer or a dealer contracts to 
supply an article which he manufactures or produces, or in 
which he deals, to be applied to a particular purpose, so that tin- 
buyer necessarily trusts to the judgment or skill of the manu 
facturer or dealer, there is in that case an implied term or 
warranty that it shall be reasonably fit for the purpose to which 
it is to be applied : Brown v. Edging ton, 2 Man. & (j. 279 ; Joins 
v. Bright, 5 Bing. 5133. In such a case the buyer trusts to tin 
manufacturer or dealer, and relies upon his * ' and not 
upon his own.

“Fifthly, where a manufacturer undertakes to t goodx 
manufactured by himself, or in which he deals, but which tin 
vendee has not had the opportunity of inspecting, it is an im 
plied term in the contract that he shall supply a merchantabh 
article: Laing v. Fidgcon (1815), 4 Camp. 169, 6 Taunt. 108.

What is relied upon by the defendants is the statement und< 
the fourth head, imposing liability upon a manufacturer or 
dealer “where the buyer necessarily trusts to the judgment <>r 
skill of the manufacturer or dealer.” It is then only that then 
is a warranty that the article is warranted to be “reasonably 
tit for the purpose to which it is to he applied.” Here the cm 
troversy does not fall in any way under the fifth head, becau- 
there is no doubt that the machine supplied was a “merchan 
able article,” in the sense in which that expression was us. 
There is no defect in its material, workmanship, or design. Tl 
only question is its fitness for the purpose to which it was o 
be applied.

1 have come to the conclusion that in each case in which the
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fourth rule can be applied it must be ascertained upon the facts 
of the particular case that the buyer trusted to the judgment 
or skill of the dealer. I am not concerned with the question of 
onus. It may be that there is the warranty unless the vendor 
is able to shew that the buyer did not trust to his judgment 
or skill. In this cast* I think it is clear upon the evidence that 
in the purchase of this particular machine the purchaser relied 
upon his own judgment and skill, and the knowledge and skill 
of Macdonald, his colleague and prospective partner, and that 
to read into this contract the term suggested would be not to 
give expression to the real intention of the parties hut to make 
it entirely the opposite of what was their true intention.

For reasons to be explained, 1 make no distinction between 
the Marion company and Hopkins. 1 assume for the present 
that they stand in precisely the same position. When inquiry 
was made from Osborn as to the guarantee that went with the 
machine, he pointed to the broad gauge guarantee found in the 
catalogue. Nothing further was sought. At an earlier stage of 
the negotiations, the advice and opinion of the vendors was 
sought and given. It was not accepted. The purchasers chose 
what they thought would meet the requirements of the case; 
and that they have received. It is inconceivable that the vendors 
would have undertaken that the machine would work on the 
particular soil and under the particular circumstances found 
at the Sault, without making a thorough investigation into the 
situation. The machine is capable of digging ; its capacity is as 
great as stated ; the difficulty is that the soil on which they 
sought to operate it will not bear its weight. The question 
ol weight is the very point upon which the purchasers refused 
to accept the vendors’ advice.

Most of the cases upon which the doctrine in question is 
founded are cases where the subject-matter of the sale was 
material. Thus. Jones v. Hrujht (1829), 5 Bing. 533, was the 
case of a sale of copper for sheathing a ship. The vendor knew 
that it was to be used for that purpose. Best, C.J., said (p. 544) 
that, selling it for that purpose, “he thereby warrants it fit for 
that purpose.” There was no fraud, but there was liability 
upon the warranty.

ONT.

8.C.
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Jannison. 

Middleton, J.



Dominion Law Reports. 118 D.L.R.106

ONT.

aZ
1914

Hopkins

Jannison.

Middleton, J.

Broun v. Edgington (1841), 2 Man. & 0. 279, the other ease 
relied upon as establishing the doctrine in question, related to 
rope sold for the purpose of hoisting wine from a cellar.

In both cases it was perfectly plain, as a matter of fact, 
that the purchaser was relying on the statement of the vendor 
as to the fitness of the thing sold.

Junes v. Just was a case falling under the fifth head, a sale 
of hemp. The warranty implied was that it was merchantable.

Drummond v. Van Ingen (1887), 12 App. Cas. 284, was a 
case of the sale of cloth for the purpose of manufacturing into 
garments. The real point of discussion was whether the fact 
that the sale was by sample, and that the goods accorded to 
sample, excluded the warranty. It was held that, because the 
sample did not disclose the defects, there was nothing to take 
the case out of the general rule.

Jones v. Padgett (1890), 24 Q.B.D. 650, is valuable mainly as 
a statement that in Drummond v. Van Ingen the Lords did not 
in any way depart from the principle laid down in Jones \ 
Bright and Jones v. Just. The question there was whether tin 
purpose was so far known and disclosed to the vendor as to 
bring the case within the fourth rule, or whether the implied 
warranty was merely that the goods were merchantable.

As contrasted with cases of this type, there are the cases 
falling under the third rule. These are best understood !>. 
reference to the cases on which that rule is based: Chanter \ 
Hopkins (1828). 4 M. k W. 399. and Oliphant v. Baileg (184:!
5 Q.B. 288.

In the former there was a sale of a specific article known as 
Chanter’s Smoke-consuming Furnace. There was no fraud 
Both parties believed the machine would answer the partieular 
purpose, and it was said (p. 405) to be “the ordinary case of a 
man who has had the misfortune to order a particular chattel, 
on the supposition that it will answer a particular purpose, hut 
who finds it will not.”

In the latter case, the sale was of a patent two-colour print
ing machine. Because that was a known ascertained art ici- a 
machine for printing two colours, the plaintiff could recover 
the price if the machine was reasonably fit for that purpose,
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even though it failed to do the particular work which the de- ONT. 
fendant desired. s c.

In our own Courts some cases require notice, Bigelow v. 1914
BoxaU (1876), 38 U.C.R. 452, was the case of a furnace for the Hopkins
heating of an office. The article itself was defective; and it . *'•

Jan Nison.
was held that the case fell within the fourth rule rather than the

Middle*». I.
third.

In Ontario Sewer Pipe Co. v. Macdonald (1910), 2 O.W.N.
483, the action was for the price of sewer pipe. This pipe, it 
was held, was not a known and defined article within Chanter v.
Hopkins, but the sale was a sale of merchandise by a manu
facturer, and fell within the fourth clause, entitling the defend
ants to counterclaim for damage sustained by defective pipes.

In Canadian Cas Power and Launches Limited v. Orr Broth
ers Limited ( 1911), 23 O.L.R. 616, the the action was for the 
price of a dynamo and engine. The circumstances surrounding 
the sale established clearly that the purchaser trusted entirely to 
the knowledge and skill of the vendor. In truth, the facts of the 
ease go so far as to make it plain that the case is not one of 
implied warranty but of express warranty. Mr. Justice Mere
dith places the case clearly upon this view, and I think this was 
also the intention of the Chief Justice.

These cover the mast important English cases prior to the 
Sale of Goods Act and cases in our own Courts. Perhaps 
Randall v. Newson (1877), 2 Q.B.D. 102, ought to be mentioned.
The real value of that case is the discussion of the extent of the 
warranty, and the holding in harmony with the earlier deci
sions that there is no exception as to latent and undiscover- 
nble defects.

There is a curious divergence of opinion as to the effect of 
the Sale of Goods Act. Moss, C.J.O., in Canadian Cas Power 
and Launches Limited v. Orr Brothers Limited, refers to deci
sions in which it is said that the Act only formulates the already 
existing law. In Bristol Tramways, etc., Carriage Co. v. Fiat 
Motors Limited, 11910] 2 K.B. 831, Cozens-IIardy, M.R., takes 
an entirely different view (p. 836); “I rather deprecate the 
citation of earlier decisions. . . . The object and intent of 
the statute of 1893 was, no doubt, $" to codify the unwritten92
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express statutory enactment, that alone must be looked at and 
must govern the rights of the parties, even though the section

Hopkins may be to some extent have altered the prior common law.”

Jannison. Conversely, decisions upon the wording of the statute must,

Middleton, J.
it seems to me, be received with caution where, as here, we still 
have the common law.

I do not find anything in the subsequent cases which is really 
in conflict with the law laid down in the earlier cases, so far as 
they relate to the matters now in controversy. Bristol Tramways, 
etc., Carriage Co. v. Fiat Motors Limited is much relied upon by 
the defendants; but, on perusing the case, it will be found that 
there is, as put by the Master of the Rolls (p. 836), ‘‘ample evi
dence that the plaintiffs did rely upon the defendants’ skill or 
judgment.” That case also turns upon the finding of fact that 
the goods were not of merchantable quality. The defendants 
sought to escape liability by an argument based upon the con
struction proper to be given to the statute.

Throughout this discussion I have treated the case as if the 
plaintiffs were manufacturers. 1 think all the cases, if 
carefully examined, indicate that there is no distinction between 
a manufacturer and a dealer. This question is discussed and 
satisfactorily dealt with in the case of Wallis v. Bussell, 11902
2 l.R. 585; a case which is also of value as shewing the genesis 
of the clause in the Sale of Goods Act. See also Brown v. Edg- 
ington, 2 Man. & G. 279.

I have not found it neeessary to discuss a question which 
appears to me of importance if the view I have taken is not 
entitled to prevail. It seems to me that what is here sought by 
the defendants is an unwarrantable extension of the warranty 
upon which they rely. The warranty, as I understand it, is 
that the machine shall be ‘‘fit for the particular purpose” for 
which it is to be used. What the defendants seek is really a war 
ranty that they can successfully accomplish their purpose.

The machine was fit to dig. That, as I would understand it, 
was the purpose. The complaint is not based upon the unfitness 
of the machine in that sense, but upon the failure of the schciir 
designed by the defendants of using a steam shovel in sewt
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excavation in tin* soft soil found in the Sault. See Shepherd v. 
Pybus (1842), 3 Man. & G. 8G8, where, on the sale of a barge, the 
implied warranty was held to be that ‘the barge was reasonably 
fit for use as an ordinary barge” and applicable to “the gen
eral use of the barge,” and not “fitness for use for the particu
lar purpose for which it was intended by the buyer.”

In all aspects of the case I think the defendants fail, and 
there must be judgment for the plaintiffs for tin* amount 
claimed, with costs.

Judgment for plain tiffs.

ONT.

s. c.
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Hopkins

Jannison.
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1. Constitutional law ($ II A 5—*24;») — Sunday laws — Dominion 
Lord’s Day Act — Provincial vowkr.

The Lord’s Day Act, R.8.V. loud. ch. 153. by the proviso in set*. 5. 
enables a province to reduce the scope or mitigate the severity of the 
general prohibition in respect of the topics mentioned therein, hut does 
not clothe the province with power, either itself to deal generally with 
the matter of Sunday observance, or to confer such powers on muni
cipalities so as to enlarge the scope of the Dominion Act; and a con
viction under a municipal by-law so framed under the Municipal Act, 
R.8.B.C. 1D11, ch. 170, cannot be sustained.

[Hex v. Waldon, 14 D.L.R. 81)3, 2*2 Can. Cr. fas. 1*2*2, allirmed.j

Appeal from the judgment of Hunter, C.J., of the Supreme 
Court of British Columbia, /•*. v. Waldon, 22 Can. Cr. Cas. 122, 
14 D.L.R. 893, 20 W.L.R. 316, a conviction under a
municipal by-law as to Sunday observance.

The appeal was dismissed.

Statement

Bodwcll, K.C., for the appellant.
Woodicorth, for the respondent.

Macdonald, C.J.A.:—The municipality of South Vancouver 
passed a by-law ‘‘to prevent the sale of goods on Sunday.” It 
declared it to be unlawful to sell or expose goods for sale on 
Sunday, and empowered the convicting magistrate to impose a 
line for its infraction of not more than $100, to be enforced by 
distress, and in default, by imprisonment for not more than

Manlonahl,

951
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thirty days with or without hard labour. The by-law, it was 
conceded, was passed pursuant to powers which the Legislature 
purported to confer upon municipalities by sec. sub-sees. 120 
and 1 '10, ch. 170, R.S.H.C. 1911. These sub-sections authorize 
municipalities to pass by-laws

tor the regulating of public morals, including the observance of the 
Lord's Day, commonly called Sunday, and for the prevention of sales or 
the exposing for sale or the purchase of any goods, chattels or other per 
sonal property whatsoever, except milk, drugs and medicine, on Sunday.

The by-law conforms to the sections, but it is contended by tin 
respondent, and it was held by the Court below, that the prov 
iuce had no jurisdiction to confer such powers upon the muni
cipality, and in this result 1 agree.

There are two statutes in force in this province affecting 
Sunday observance, 29 Car. II. eh. 7. which was in force at til- 
date of the union of British Columbia with Canada, and has 
remained in force ever since, and the Dominion Lord’s Day 
Act, ch. 153, K.S.C. 1906. The latter, by its terms, saves exist 
ing Sunday laws in force in any province. It has long been 
settled that statutes of this nature are criminal laws, and lienn 
since the union of the province with Canada not within tin 
powers of the provincial Legislature to enact, add to or van 
These existing criminal laws may be enforced in the province 
in accordance with their terms and provisions.

But the prosecution and conviction in this case was not undci 
either of these Acts, but under a by-law which is the creatin' 
entirely of the legislature and of the municipality. Parliament 
is the sole custodian of authority to make, amend or repeal 
criminal laws. The contention that any other authority than 
Parliament could delegate power to local bodies by by-law t 
adopt such laws to suit local ideas, is, in ray opinion, utterb 
unsound.

In dismissing the appeal I wish to guard against it being 
inferred from what 1 have said that the province cannot, in any 
circumstances, regulate or control Sunday trading, or coni' r 
powers of, regulation of the same upon municipalities, in matters 
falling within the class “property and civil rights.” The dis
tinction between this case and cases under local laws of the
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character of tin- Liquor License Act is pointed out in Ihuh/t v ,B.C.
Tli> Queen (1883 ), 9 A.C. 117; and is ;iIso noticed in Ouimet ( . 
v. Bazin (1912), 3 D.L.R. 593, 46 Can. S.C.R. 502. 20 Can. Cr. n>U 
(’as. 4)8. inx

Our own Shops Regulation Act is an instance of provincial \\ s/|M*\ 
legislation passed for the regulation of hours and days of clos- ----

Macdonald,
ing, not in any way dependent upon Sunday observance laws. c.j.a.

hut on the B.X.A. Act. The by-law in question, however, is 
not of that character, but affects to prohibit Sunday trading in. 
as I think, the interest of public morals, which is a subject of 
criminal law.

Irving, J.A. : The error in the argument in support of the ining. .t.A. 
by-law is in assuming that sec. lb of the Dominion statute ; eh.
153) confers upon the province the same power to entrust to a 
subordinate agency, as is conferred on the province by the 
B.X.A.Act, 1 867, in respect of matters mentioned in sec. 92 of 
that Act. This auxiliary power is dealt with in Iloihji v. Th<
Queen (1883), 9 App. ('as. 117. The Dominion statute, eh. 153, 
declares that the 29 Car. II. eh. 7 is not to he construed as re
pealed or in any way affected. 29 Car. 11, ch. 7. as it was enacted 
in 1676, stands as if it had been specially mentioned and enacted 
in the original proclamation issued by Governor James Douglas 
at Fort Langley, on November 19, A.I). 1858. and will continue 
to stand until repealed by the only body which has by virtue 
of the B.X.A. Act, 1867, power to deal with criminal law. In 
my opinion, the province has no power to authorize the muni
cipality to pass the by-law under which this conviction was made.

Martin, J.A. :—In my opinion, this case is governed by the Martin, j.a. 

principle laid down in Ouimet v. Bazin (1912). 3 D.L.R. 593,
46 Can. S.C.R. 502, 20 Can. Cr. Cas. 458, and I am unable to 
regard sub-secs. (129) and (130) of sec. 53 of the Municipal 
Act as a mere attempt by the provincial legislature to delegate 
to municipalities the power to make regulations to carry into 
effect the Sunday Observance Act of 1863, which was in exist
ence here when the Lord’s Day Act came into effect on March
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Gallihkr, J.A., concurred in dismissing the appeal.

McPiiillips, J.A. :—This is an appeal from the judgment 
of the Honourable the Chief Justice of British Columbia (Hun 
ter, C.J.), setting aside the conviction of the respondent for 
unlawfully selling goods, viz., two loaves of brown bread on 
Sunday. October f>, 1913, contrary to the Sunday Closing by-law 
of the corporation of the district of South Vancouver, being a 
by-law to prevent the sale of goods on Sunday.

Section (1) of the by-law reads as follows :—

1. It hIiiiII In1 unlawful to sell or expose for sale or to purchase a in 
goods, chattels or other personal property whatsoever ( except milk, drily- 
or medicines) between the hours of 12 o’clock in the afternoon on Saturday 
and 12 o’clock in the afternoon on Sunday.

The respondent sold the two loaves of brown bread at about 
11.30 o’clock on Sunday, October .">, 1913, to a little hoy, on- 
Alee McCuish, and was paid fifteen cents for them. The learned 
Chief Justice held that the by-law in its terms goes further than 
the legislature of the province could go in legislating, and that 
it prohibits that which is permitted in sec. 12 of the Lord’s Da> 
Act (cli. 153, R.8.C. 1906).

The learned counsel for the appellant in support of the con 
viction which was set aside, in his argument as addressed to tli 
Court, relied strongly upon 29 Car. II. ch. 7. An Act for tli 
Better Observation of the Lord’s Day, commonly called Suml.
(A.D. 1676), and No. 46, the Sunday Observance Act, 1S6:;. 
declaring the English Sunday laws in force, as contained in tl 
Revised Laws of British Columbia. 1871. 29 Car. II. ch. 7. being 
referred to in the schedule to the latter Act; and that there w,<> 
the power of delegation in the legislature of British Columbia 
to authorize the passage of the by-law* by the municipality.

In my opinion, it may well be said that 29 Car. II. ch. 7 
(Imperial) is a part of the criminal law as applicable to Brit h 
Columbia, as unquestionably it was the law at the time of 
union, viz., the 20th day of July, 1871 (Terms of Union, p. i 
vol. 1 , R.S.B.C.). Under the Terms of Union, sec. 10, the pro
visions of the British North America Act, 1867,-are able 
in the same way, and to the same extent, as to the other pi • v-

4
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ihces of the Dominion, and as if the colony of British Columbia 
had been one of the provinces originally united by the Act. 
That legislation having relation to what may hr done upon Sun
day, or the Lord’s Day, is criminal legislation is not open to any 
controversy since the decision of their Lordships of the Privy 
Council in Attorney General (Ont.) v. Hamilton Street K. Co., 
[1!H«] A.C. 524, 7 Can. Cr. Cas. 32b, 72 L.J.P.C. 105, wherein 
it was held that
eh. 240 of the Revised Statutes of Ontario lKi*7. intituled “An Act to pre
vent the Profanation of the Lord’s Day,”

treated as a whole, was beyond the competency of the Ontario 
Legislature; that sec. !M, sub-sec. 27, of the B.X.A. Act, 18ti7, 
reserves for the exclusive legislative authority of the Parliament 
of Canada
the criminal law, except the constitution of Courts of criminal jurisdiction. 

The Lord Chancellor (Lord Ilalslmry), at 107, said:—
The question turns upon a very simple consideration. The reservation 

of the criminal law for the Dominion of Canada is given in clear and intell 
igible words, which must be construed according to their natural and 
ordinary signification.

Therefore, the question in the present case is, has the respon
dent been rightly convicted ? but if rightly convicted, it could 
only have been for an infraction of the criminal law. Now, what 
is the criminal law relative to the observance of the Lord’s Day 
in British Columbia ? To determine this question it immediately 
becomes necessary to turn to the Criminal Code, and such other 
legislation of the Dominion Parliament as may have been passed 
dealing with the observance of the Lord’s Day.

Section 11 of the Criminal Code (eh. 14b, R.S.C. 1906) reads 
as follows :—

The criminal law of England ns it existed on the nineteenth day of 
November, one thousand eight hundred and fifty-eight, in so far ns it has 
not been repealed by any ordinance or Act, still having the force of law, 
"f the colony of British Columbia, or the colony of Vancouver Island, passed 
before the union of the said colonies, or of the colony of British Columbia 
passed since such union, or by this Act or any other Act of the Parlia
ment of Canada, and as altered, varied, modified or affected by any such 
ordinance or Act, shall be the criminal law of the province of British 
Columbia.

B. C.

C. A.
1014
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MvPhUllre. J.A.

H—18 D.L.lt.
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B. C. 2!) Car. II. ch. 7, An Act for the Better Observance of the
C. a. Lord’s Day, commonly called Sunday (A.D. 1676). the Sunday
ion Observance Act, 1863, as contained in the Laws of British Colum 
l{KX bia Revised 1871, was the law in British Columbia at the time

of the Union, see. 1 of that Act reading as follows:—
Waldon.

—— 1. The law, statutory and otherwise, and the penalties for the enforce
Mel hiniim, . men^ t|H.rvofi fls present existing and in force in England for the propi-i 

observance of the Lord's Day. commonly called Sunday, as referred to in 
the schedule hereto, shall he deemed and taken to have been included it 
the proclamation made and passed on November 10, A.I). 1858. and to In 
of full force and effect in the said colony, with and under the same penal 
ties mutalis mutandis in all respects as if the said laws had been special I 
mentioned and enacted in the said proclamation of the 19th day m 
November, A.D. 1858.

In the schedule to the Act the following appears:—
29 Car. 11. ch. 7, so far as the same is applicable to the said colony.

In my opinion, after the Union it was not competent for th 
legislature of the province of British Columbia to enact anx 
legislation in the nature of criminal law, nor was it competent 
for the Parliament of Canada to confer upon a delegate to tli 
legislature of the province of British Columbia any authority t 
enact legislation in the nature of criminal law, as the British 
North America Act reserved the exclusive authority in tint 
regard to the Parliament, the authority going to the Parliament 
of Canada and the legislature of British Columbia, went from 
the paramount authority, the Imperial Parliament, and tli 
scheme of Confederation was the conferring of sovereign author 
ity upon the Parliament of Canada and the legislatures of tli 
provinces as specifically set out in the British North America 
Act, and within the ambit of such authority the Dominion ami 
Provincial Parliaments may solely legislate. It, therefore, fol
lows that, in my opinion, sec. 53, sub-sec. 130, of the Municipal 
Act (ch. 170, 2 Geo. V. R.S.B.C. 1011), being in its nature crim
inal law, is ultra vires, and beyond the competency of the British 
Columbia legislature. The section and sub-section read as fol
lows :—

53. In every municipality the council may from time to time make, 
alter and repeal by-laws for any of the following purposes or in relation 
to matters coming within the classes of subjects next hereinafter mentioned, 
that is to say:—
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1180). For the prevention of sales, or the exposing for sale or the pur B. C.
chase of any goods, chattels or other personal property whatsoever, except ------
milk, drugs and medicine, on Sunday. 1

1014
That there has been previous legislation to the present Muni- •—

ripai Act of the legislature of British Columbia of a like or aim- 'r 
ilnr nature since the Vnion, in my opinion, does not add strength Maldon.

to the contention in the slightest to support the conviction, as Mei»i»iini«. j.a. 

it equally was ultra virus and beyond the competency of the 
British Columbia legislature. The result, therefore, in my opin
ion. is that the existing law dealing with the observance of Sun
day in British Columbia is that 2!) Car. 11. eh. 7. is in force as 
well as the Lord’s Day Act (Dominion) (eh. 153, K.S.C. 1 DOG).
That 29 Car. II. eh. 7, is in force is made plain by sec. 16 of the 
Lord’s Day Act (Dominion), which reads as follows:—

hi. Nothing herein shall l>e construed to repeal or in any way affect 
any provisions of any Act or law relating in any way to the observance 
of the Lord’s Day in force in any province of Canada when this Act comes 
into force; and where any person violates any of the provisions of this 
.\<-t, and such offence is also a violation of any other Act or law, the 
offender may 1m* proceeded against either under the provisions of the Act 
or under the provisions of any other Act or law applicable to the offence 
charged.

The above section, however, does not give force and cannot 
give force to ultra virus legislation, such as that contained in 
tin* Municipal Act, and under which the by-law in the present 
ease is sought to be supported. Giving the fullest effect to sec. 
lb. it can only support in British Columbia the validity of 29 
Car. 11. ch. 7. In the result, the Acts which to-day are in force in 
statute 29 Car. II. ch. 7 docs not prohibit a baker baking dinners 
Day, commonly called Sunday, are: 29 Car. II. ch. 7, an Act for 
tin- Better Observation of the Lord’s Day (commonly called 
Sunday (A.D. 1676), and ch. 153, an Act respecting the Lord’s 
Day, R.S.C. 1906.

The learned counsel for the appellant strongly argued that 
the respective Municipal Acts passed by the legislature of British 
Columbia dealing with the subject of the prevention of sales or 
purchase of goods, except those enumerated, were passed in pur
suance of 29 Car. 11. ch. 7, and the legislature had the power to 
delegate the authority to the municipalities, and that the by-law 
in question was supported by 29 Car. II. eh. 7. I cannot, with
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all deference to the learned counsel, agree to this contention, n 
the Act does not in any of its terms make provision for tli 
delegation of any authority or provide for the passage of am 
by-laws or regulations in the way of the enforcement of its pm 
visions. Further, the by-law in question in its prohibitions 
more extensive than the provisions of 29 Car. II. eh. 7. althoug 
in the same terms as the Municipal Act—but the learned conns, 
for the appellant could only rely upon the validity of the pm 
vision in the Municipal Act as being supported by 29 Car. II 
eh. 7. Section (1) of 29 Car. II. eh. 7, in part, reads as follows

. . . that no tradesman, artificer, workman, lalsmrer or other pn -• i 
whatsoever shall do or exercise any worldly labour, business or work 
their ordinary calling upon the Lord's Day or any part thereof (work- 
necessity and charity only excepted): And that every person living of i 
age of fourteen years or upwards offending in the premises shall for c\. i 
such offence forfeit the sum of five shillings, and that no person or pci - 
whatsoever shall publicly cry. shew forth or expose to sale any wai. 
merchandizes, fruit, herbs, goods or chattels whatsoever upon the Lmi'- 
Day or any part thereof, upon pain that every person so offending -k II 
forfeit the same goods so cried or shewed forth or exposed to sale.

It is evident from the reading of the above that the Municipal 
Act and the by-law are in terms more extensive than 29 Car. II. 
ch. 7. No exception is made at all for “works of necessity and 
charity,” and. although it is unnecessary, perhaps, to refer to it, 
as the conviction in the present case was not under 29 Car. II 
eh. 7, yet it is both interesting and instructive to know that the 
statute 29 Car. II. eh. 7 does not prohibit a baker baking dinn- is 
for bis customers on a Sunday—this was held in Hex v. (Vr 
(1759), 2 Burrows 785 at 787, 97 Eng. R. 562, 562 (Lord M, u> 
field, Denison Foster, and Wilmot, JJ.). Foster, J., said :

lie was clear that this case was not within the provisions of the vt. 
but it falls within the exception of works of necessity and charity, and No 
within the proviso as living n cook’s shop. Ami it is as reasonable that tin- 
baker should bake for the poor, as that a cook should roast or bull for 
them, there is no reason for any distinction.

In The King v. John Younger (1793), 5 T.R. 449, 452. I'll 
Eng. R. 252, 255, it was also held that the statute 29 Car. II. 
ch. 7, does not prohibit a baker baking dinners for bis customers 
on a Sunday. Grose, J., at 452, said :—

The question is not whether baking for this or that man be a tra-i.. but 
whether the trade of baking carried on in this way, be a work of lalwur
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prohibited li.v the statute. The crime imputed to the defendant is the 
having linked dinners on a Sunday. There cannot lie any distinction 
Im-tween dressing dinners for the poor and the rich, as far as respects the 
linker. It is admitted that dinners for the former may Is* dressed ; then, 
is it to lie endured that it would lie no crime to hake for a man who is too 
poor to hake at home, and yet that the linker must lie convicted on a penal 
law for linking for another person, who happens to lie aide to hake at home, 
a circumstance of which the linker cannot Is* cognizant ? This case, there
fore. seems to me to come within the proviso relative to cooks’ shops. Hut, 
i-ven if the words of the Act were more doubtful, as we find a case which 
was determined in the year 17511 applicable to the present, and which 
decision, so far from having lieen overruled, has lieen acted upon since that 
time, we ought not to overturn that decision, especially as the case arises 
upon a penal statute.

In my opinion, luul tin* prosecution in the present ease lieen 
under 2!) Car. II. eh. 7. no conviction could he had following 
the decisions above referred to. and further, the respondent 
in selling the two loaves of brown bread would be justified under 
the Act. as it was (using the language of the Act) the
exercise (of) . . . business . . . work of ihis| ordinary calling
upon the laird's Day . . i living i works of necessity.

It is quite conceivable that people would be brought to star
vation if shops and stores are not to be permitted to be open for 
the sale of bread at least for some time on Sunday, no doubt, 
though, if the enactment is clear and positive, and no exception 
is admitted it would he the duty of the Court to enforce the law. 
because, where there is inconvenience it is not the province of 
tin- Court, but that of the legislature to remedy it; however, as 
I have pointed out, a prosecution of the respondent under 29 Car. 
II. eh. 7, would have been ineffectual. Then, would a prosecution 
under the Lord's Day Act (eh. 15:1, R.8.C. 1906) have been any 
more effective? In my opinion, it would not have been. No 
doubt sec. 5 of the Act is very extensive, and prohibits sales 
of all goods, chattels or other personal property, or business or 
work being done on Sunday, but works of necessity and mercy 
are safeguarded by see. 12 of the A et, and assuredly the present 
case would be considered to come within the exception. In Her 
v. Cox (1759), 2 Burrows 785, 97 Eng. R. 502, Lord Mansfield 
said, at 786:—
that the Sabbath would he much more generally observed by a linker 

' lying at home to hake the dinners of a number of families, than by his
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going to church, and those families or their servants staying at home t<> 
dress dinners for themselves.

In The King v. Younger, 5 T.K. 449, [ 101 Eng. R. 252, 253. 
Lord Kenyon, C.J., at 450, 451 said :—

'1 hi rt y-four years have nearly passed since the decision of the case m 
If. v. Cox (2 Burr. 7<S7) which informed the public that all bakers hax 
a right to do what is imputed to this defendant as an offence. This eir 
cumstance alone ought to have some weight in the determination of tin- 
case. it would be cruel not only to the defendant, but also to those in 
similar situation with him, if we were now to punish him for doing that 
which this Court publicly declared so many years ago might be done win 
impunity, and which so many persons have been doing weekly for such 
number of years.

With regard to the Act. of Parliament, on which this conviction i- 
founded. T think we should construe it equitably, so that it may answ. 
the purposes of public convenience, taking care at the same time tli 
Sunday should not he profaned. It was extremely wise to put a mark ■ 
that day : by observing it. Christianity may he kept alive. I agree with 
Mr. J. Foster, that 1 am for an observation of the Sabbath, hut not for 
Pharisaical observation of it. But. must the laborious parts of the eon 
munity, who are entitled to some indulgence for the labours of the pa 
week, fare harder on that than on any other day ? They must he fed • 
that day: many of them have not the means of dressing their dinners a' 
home: and those who have. will, if this defendant he convicted he pi 
vented observing the Sabbath. That day will (I think ) In- better obsei \. 
if th(* construction put upon this law in If. v. Cox be now adopted, i V 
if we overrule that determination and adjudge this to he an offence. 'I ' 
decision falls within the reason of the law. and I am glad to find that ii 
an authority for us at present.

Italien v. Ward (1905), 74 L.J.K.B. 91f>, via the ease of 
tradesman who, in the course of his business, cut up and cook I 
and fried potatoes sometimes alone, and sometimes with fish, 
which he sold hot on his premises to the poorer classes. He 
charged with exercising his ordinary calling by doing this n 
Sunday, but it was held that his premises came within the e\< , 
tion in sec. 3 of the Sunday Observance Aet. 1677, 29 Oar II 
eh. 7) as being a cook’s shop for such as otherwise could not I» 
provided, and that lie was, therefore, not liable to the penalty 
imposed by see. 1 of the Act. Lord A1 verst one, C.J. (with wl mi 
Lawrence and Ridley, JJ., agreed) at 917, said :—

In my opinion, there was no evidence upon which the magistrates iM 
come to any conclusion other than that the appellant’s shop was a « > i
shop, as contemplated by sec. 3. I say that, because, after the "..nls
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••cook's shops or victualling hnum." there arc the word* "for such a# 
otherwise cannot In» provided.” In Hew v. Younger, 5 T.R. 449. it wan put 
by Mr. Justice Huiler that then1 are liaise word*, and they cannot |Ki*sihly 
lie said to be intended to give a definite and precise meaning lieyond this, 
that they indicate what the class of cooking i* that is permissible, namely, 
for people who cannot do it for themselves. While I do not think that the 
appellant's business can Is* strictly put a* a work of necessity or charity, 
these words in sec. 1 of the Art cannot Is* overlooked in regarding the 
intention of the statute. It is fourni that the appellant cooked for the 
jssirest classes, who came and fetched the fissl in dishes, always warm. 
Some ate it in the place and some in the street. It cannot Is- said to lie 
wrong because some ate it on their way home. We have an enunciation 
of the law in Hew v. four ami Iter v. Younger that this statute did not 
mean to prohibit the cooking of meat in the «hop for |Hsir |s*oplc. and 
that to do so is not an olfence within the statute. Counsel for the respon
dent has pros*«-d us to say that we must construe "meat” as meaning flesh. 
That is not so. It would lie ridiculous to say that, although <i man may 
cisik mutton, lie must not cook an eel pie. I think that in this case the 
only evidence before the magistrates brought the trade carried on by the 
appellant within the protection of w*c. 3. The conviction, therefore, must 
Is* i|iin*hcd.
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Iii my opinion, the prosecution should never have been com
menced against the respondent. When the facts in the present 
case are considered two loaves of brown bread are bought on 
Sunday, unless it were that statute law intervened, what objection 
could there lie to this? Could it he said to lie against the common 
law, or even the moral law to sell bread on Sunday? I think 
the answer must be in the negative. Let us turn to the greatest 
of all prayers, the Lord's I’raver: it in part reads, “Give us this 
«lay our daily bread”—it would seem to In- an enjoined daily 
request, and the statute law. in my opinion, never intended to 
invade this right of the daily quest for bread, and assuredly 
where people have the means to pay for the bread they should 
do so. and in paying for it. this would constitute no doubt a sale, 
but a sale of necessity. To make it impossible to procure hreail 
upon Sunday 1 cannot believe ever was the intention of the 
legislature, and certainly 1 would only lie impelled t«i so bob! 
by the most intractable language. Lord Mansfield in Swann v. 
llrttome (1704), 3 Burr. 1595, said, at 1597 [97 Eng. R. 999, 

) : —

Anciently the Courts of justice <11*1 sit on Sundays. The fact of this, 
and tin* reason» of it, appear in Sir Henry Spelman'» Original of terms.

It appears by what he says, that the ancient Christian» practised this.
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In his chapter of law-days among the first Christians, using all times 
alike, he says, “The Christians at first used all days alike for hearing of 
causes, not sparing (as it seemeth) the Sunday itself.” They had two 
reasons for it. One was, in opposition to the heathens; who were super
stitious about the observation of days and times, conceiving some to be 
ominous and unlucky, and others to be lucky; and. therefore, the Christ 
ians laid aside all observance of days. A second reason they also had; 
which was. by keeping their own Courts always open, to prevent Christian 
suitors from resorting to the heathen Courts.

Hut in the year 517. a canon was made, “(juod militia rpisropus vel infra 
posit a* dr dominico causa* judicare prasumatAnd this canon (for 
exempting Sundays) was ratified in the time of Theodocius; who fortified 
it with an Imperial constitution : "Solis die (quern doniinicuiii rede distn 
majores) omnium omnino l it turn et negotiorum gui carat intentio."

This canon and constitution was followed by others by which 
no causes should be tried on Sundays, and Lord Mansfield, con
tinuing at p. 1509. said :—

These canons and constitutions were all confirmed by William the 
Conqueror ami Henry the Second, and so became part of the common law 
of England.

And at 1601, Lord Mansfield further said :—
As to the observation. "That the Courts of justice have never been 

restrained by Act of Parliament, from sitting on Sundays, and that 2'.' 
Car. II. eh. 7. does not extend to giving judgments.

It was needless to restrain them from it by Act of Parliament. The\ 
could not do it, by the canons anciently received, and made a part of tic 
law of the land: and. therefore, the restraining them from it by Act <-i 
Parliament would have been merely nugatory. But fairs, markets, sport 
and pastimes, were not unlawful to be holden and used on Sundays, at 
common law. and therefore it was requisite to enact particular statute- 
to prohibit the use and exercise of them upon Sundays, as there we 
nothing else that could hinder their being continued in use.

That the ancient Christians did not look upon the gathering 
of people at fairs, the carrying on of markets, and engaging 
in sports and pastimes on Sunday as being contrary to Christian 
faith and morals, and when for centuries this was indulged in. 
and not really until the seventeenth century do we find legisti 
tion curtailing the liberty of the subject upon Sunday. All leg1 
lation must be construed favourably in the way of the liberty of 
the subject. I agree that Sunday should be well observed, but 
certainly it is not to be expected that there will be imposed against 
the people such trammelling legislation as might bring about 
starvation or affect the people in their natural right to engage in
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innocent sport and pastimes on tin* one day which to the great 
majority is their only day of rest and recreation.

Therefore, in construing legislation which affects the natural 
liberty which the people ought to enjoy—and Christianity has 
strengthened this natural right by its teachings, and by the 
example of the ancient Christians -there must be found positive 
inhibition in the statute to disentitle the Court to apply tin- 
decisions of the Courts throughout centuries—that is, that the 
equitable construction must be adopted, and, in my opinion, the 
present case is one particularly within the equity of the excep
tions as contained in 21) Car. II. eh. 7, and the Lord’s Day Act. 
ch. 153, R.S.C. 1906, were it that the respondent had been pro
ceeded against under either of the last a hove-mentioned Acts.

In my opinion, the judgment of the learned Chief Justice 
of British Columbia quashing tile conviction was right, and the 
appeal therefrom to this Court should be dismissed. The con
clusion arrived at by me for the foregoing reasons was arrived 
at after consideration of the authorities already referred to, as 
well as the following: H od y < v. Tin Queen (1884). 53 L.J.l\C. 
1: Atty.-den. for tin Dota. of ('amnia v. Vain, 111)06] A.C. 542, 
75 L.J.1M . SI ; Ouimet v. Atty.-Gen. for Quebie (1912). 46 Can. 
s.C.K. 502, 3 D.L.R. 593: 20 Can. Cr. Cas. 458; Hex v. Laity 

1U141. 13 D.L.R. 532. 21 Can. Cr. Cas. 417. 18 B.C.R. 443.
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QUONG WING v. THE KING. CAN

Suprnne Court of Cumula, Sir Charles Fitzpatrick, C.J.. Dame*, Idington. S. C.
Puff, and Anglin, February 23, 11)14. |l)li

1. Constitutional law (HUB—325)—Regulation of business—Em
ployment OF WHITE FEMALES IN PLAIES OF BUSINESS OF CHINESE 
oh other Orientals—Provincial law prohibiting with pen 
ALTIES.

Chapter 17 of tin- Bask, statutes, 11)12. 2 Geo. V. (Sunk.) ch. 17. 
prohibiting the employment of white women in any restaurant, 
laundry, or other place of business or amusement which is kept, owned 
nr managed by a Chinaman. Japanese or other Oriental person, is 
not ultra vires, although it imposes fine and imprisonment for its 
infraction.

! Rex V. Quong Wing. 21 ('an. Cr. ('ns. 320. 12 D.L.R. 050. 41» C.L.J.
593, a (firmed; Cnion Colliery Co. v. Bryden, [181)9] A.C. 580. Cun
ningham v. Tomcy Homtna, [1903] A.C. 151. and Ife MeXutt. 21 Can.
Cl. Cas. 157. 47 Can. S.C'.R. 259. 10 D.L.R. 834, referred to.]



122

CAN.

s. c.
1914

Wixo

Statement

Dominion Law Reports. [18 D.L.R

2. Ai.ikns (8 11—13)—Naturalization—Effect—Discrimination as to
CIVIL RIGHTS.

Notwithstanding his naturalization in Canada a man born in China 
and of Chinesu parents is a “Chinaman” within the meaning of the 
statute 2 Geo. V. (Bask.), eh. 17, prohibiting employment of white 
women in restaurants and other places of business kept by “a 
Chinaman.”

Appeal from the judgment of the Supreme Court of Sas
katchewan, //. v. Quau<i Winn, 1- D.L.R. 656, 21 Can. Cr. Cas. 
326, 4!) C.L.J. 593, upon a case stated by the police magistrate 
of the city of Moose Jaw, Sask., upon the conviction by him of 
the appellant on a charge of employing white females in contra 
vent ion of the provisions of the Saskatchewan statute, 2 (leo. V 
eh. 17.

The appeal was dismissed, Idington, J., dissenting.
The judgment of the Supreme Court of Saskatchewan 

affirmed the conviction.
The ease stated by the police magistrate was, as follows : 
“In the matter of the Act respecting the employment of 

female labour in certain capacities, being chapter seventeen 
(17) of the statutes of Saskatchewan, 1912, and a certain con 
viction of (juong Wing thereunder made by W. \\ Dunn, polin 
magistrate in and for the city of Moose Jaw, in the province o 
Saskatchewan on the twenty-seventh (27th) day of May, 1912 
on the information of W. 1*. Johnson, chief of police in and 
for the city of Moose Jaw.

“Case stated by W. P. Dunn, police magistrate in and for 
the city of Moose Jaw under the provisions of the Criminal Cod 
of Canada in that behalf.

“On the twenty-first (21st ) day of May, 1912, an information 
was laid under oath before me by the above-named W. V. John 
son for that the said Quong Wing on the twentieth (20th) d 
of May, 1912, at the city of Moose Jaw, in the Province of s 
katchewan, he being a Chinaman and the owner, keeper or m m 
ager of a place of business, known as the ‘C. E. R. Restaurant." 
in the city of Moose Jaw, did employ in the said restaurant s 
waitresses, two white women, to wit, one Mabel Hopliam and ■ 
Nellie Lane, contrary to the Act respecting the employment of 
white female labour in certain capacities, being chapter sevn- 
teen (17) of the statutes of Saskatchewan, 1912. On the tw<m v
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seventh (27th) day of May, 1912, the said charge was duly heard 
before me, the said information having been first amended by 
striking out the words ‘or manager’ and substituting in the place 
thereof the word ‘and’ so as to make the information rend 
‘owner and keeper’ after which the said information was re
sworn, in the presence of both parties and after hearing the evi
dence adduced and the statements of the said W. 1*. Johnson 
and (juong Wing and their counsel I fourni the said (juong 
Wing guilty of the said oll'ence and convicted him therefor, 
but, at the request of the counsel for the said (juong Wing 1 
state the following ease for the opinion of this honourable Court.

“1 find on the evidence :—
“1. That the accused (juong Wing was born in China and of 

Chinese parents.
“2. That the said accused was on the date of the alleged 

oll’ence a naturalized British subject.
“3. That on the twentieth (20th) day of May, 1912, the said 

accused was the keeper of a restaurant known as the ‘ C. K. K. 
Restaurant ’ in the city of Moose Jaw, in the Province of Sask
atchewan.

“4. That on the said twentieth day of May, 1912, the said 
accused had in his employ as waitresses in the said restaurant 
one Mabel Ilopham and one Nellie Lane, and that the said Mabel 
llopham and Nellie Lane are white women.

“The counsel for the said (juong Wing desires to question 
the validity of the said conviction on the following grounds :—

“1. That it is erroneous in point of law.
“2. That the said Act, chapter seventeen i, 17) of the statutes 

of Saskatchewan, 1912, is ultra vins.
“3. That the Court had no jurisdiction.
The questions submitted for the judgment of this honourable 

Court being:—
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1. Whether the premise* described as being the place in which the 
alleged white women worked is included in the Act under which the 
information was laid.

-. Whether any olfence under the said Act is disclosed.
■'!. Whether the accused, being a naturalized Hritish subject, is one 

"f tin- persons prohibited by the Act from employing female labour.
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4. Whether the said Act under which the said information was laid 
ia ultra vires.

5. Whether the conviction was in excess of the jurisdiction of the 
Court.

(i. F. Henderson, K.C., for the appellant.
J. -V. Fish, K.C., for the ret * t.

Fitzpatrick, C.J. :—The appellant, a Chinaman and a natur
alized Canadian citizen, was convicted of employing white 
female servants contrary to the provisions of chapter 17 of the 
statutes of Saskatchewan, 1912, and, for his defence, he contends 
that the Act in question is ultra vires of the provincial legisla
ture.

It is urged that the aim of the Act is to deprive the defend
ant and the Chinese generally, whether naturalized or not, of 
the rights ordinarily enjoyed by the other inhabitants of the 
Province of Saskatchewan and that the subject-matter of the 
Act is within the exclusive legislative authority of the Par 
liameiit of Canada.

The Act in question reads its follows:—
1. No person shall employ in any capacity any white woman or girl 

or permit any white woman or girl to reside or lodge in or to work in 
or, save as a bond fide customer in a public apartment thereof only, to 
frequent any restaurant, laundry or other place of bu ai ness or amuse 
ment owned, kept or managed by any Chinaman.

2. Any employer guilty of any contravention or violation of this 
Act. shall, upon summary conviction lie liable to a penalty not exceed 
ing $100 and. in default of payment, to imprisonment for a term not 
exeeeding two months.

In terms the section purports merely to regulate places of 
business and resorts owned and managed by Chinese, 
ent of nationality, in the interest of the morals of women and 
girls in Saskatchewan. There are many factory Acts passed by 
provincial legislatures to fix the age of employment and to pro 
vide for proper accommodation for workmen and the conveni 
ence of the sexes which are intended not only to safeguard tl> 
bodily health, hut also the morals of Canadian workers, and I 
fail to understand the difference in principle between that legi- 
lation and this.

It is also undoubted that the legislatures authorize the niak

92
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ing by municipalities of disciplinary and police regulations to CAN. 

prevent disorders on Sundays and at night, and in that con- sTc!
nection to compel tavern and saloon keepers to close their drink- 1914

ing places at certain hours. Why should those legislatures not 
have power to enact that women and girls should not lie em- ",xo 
ployed in certain industries or in certain places or by a certain Tiik King. 

class of people ? This legislation may affect the civil rights of Fitzpatrick, c.j. 

Chinamen, but it is primarily directed to the protection of chil
dren and girls.

The Chinaman is not deprived of the right to employ others, 
hut the classes from which he may select his employees are 
limited. In certain factories women or ehildren under a certain 
age are not permitted to work at all. and. in others, they may 
not be employed except subject to certain restrictions in the 
interest of the employee’s bodily and moral welfare. The dif
ference between the restrictions imposed on all Canadians by 
such legislation and those resulting from the Act in question is 
one of degree, not of kind.

I would dismiss the appeal with costs.

Davies, J. :—The question on this appeal is not one as to the 
policy or justice of the Act in question, but solely as to the 
power of the provincial legislature to pass it. There is no doubt 
that, as enacted, it seriously affects the civil rights of the China
men in Saskatchewan, whether they are aliens or naturalized 
British subjects. If the language of Lord Watson, in delivering 
the jui nt of the Judicial Committee of the Privy Council in 
In ion Colliery Company of British Colombia v. Bryden, 11H!)9]
A. C. 580, was to be accepted as the correct interpretation of the 
law defining the powers of the Dominion Parliament to legislate 
on the subject-matter of “naturalization and aliens” assigned 
to it by item 25 of section 91 of the Hritish North America Act,
1867, I would feel some difficulty in upholding the legislation 
now under review. Lord Watson there said, at page 586 :—

Tint see. 91. sub-sec. 25, might, possibly, he construed as conferring 
that power in ease of naturalized aliens after naturalization. The sub
ject of “naturalization” seems, primâ fnrir. to include the power of en 
acting what shall he the consequences of naturalization, or, in other 
words, what shall he the rights and privileges pertaining to residents in

7
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Canada after they have been naturalized. It does not appear to their 
Lordships to lie necessary, in the present ease, to consider the precise 
meaning which the term "naturalization” was intended to hear, as it 
occurs in sec. 01. sub-sec. 25. Rut it seems clear that the expression 
“aliens." occurring in that clause, refers to and, at least, includes all 
aliens who have not yet been naturalized; ami the words “no Chinaman." 
as they are used in section 4 of the provincial Act, were, probably, meant 
to denote, and they certainly include every adult Chinaman who has not 
I wen naturalized.

And, at page 587 :—
But the leading feature of the enactments consists in this—that tliex 

have, and can have no application except to Chinamen who are aliens or 
naturalized subjects, and that they establish no rule or regulation except 
that these aliens or naturalized subjects shall not work, or Is* allowed to 
work, in underground coal mines within the Province of British Columbia.

Their Lordships see no reason to doubt that, by virtue of sec. 01. 
sub-sec. 25. the legislature of the Dominion is invested with exclusive 
authority in all matters which directly concern the rights, privileges and 
disabilities of the class of Chinamen who are resident in the provinces of 
Canada. They are also of opinion that the whole pith and substance of 
the enactments of section 4 of the Coal Mines Regulation Act, in so fai
ns objected to by the appellant company, consists in establishing a statu 
tory prohibition which «fleets aliens or naturalized subjects, and, then- 
fore. trench ii|M»n the exclusive authority of the Parliament of Canada.

If the “exclusive authority on all matters which directly con 
cvrn the rights, privileges and disabilities of the class of China 
men who are resident in the provinces of Canada” is vested in 
the Dominion Parliament by sub-sec. 25 of sec. 91 of the It.X.A 
Act, 1867, it would, to my mind, afford a strong argument 
that the legislation now in question should be held ultra vires.

But in the later case of Cunninyham v. Tomcy Homnui, 
[1913] A.C. 151, the Judicial Committee modified the views <• 
the construction of sub-sec. 25 of sec. 91 stated in the lhn<. 
Collin’y decision. Their Lordships say, at pages 156-157 :

Could it be suggested that the Province of British Columbia rout 
not exclude an alien from the franchise in that province? Vet, if t 
mere mention of alienage in the enactment could make the law u!t 
l'ire», such a construction of sec. 91, sub-sec. 25, would involve tint 
absurdity. The truth is that the language of that section does not pm 
port to deal with the consequences of either alienage or naturalization 
It, undoubtedly, reserves these subjects for the exclusive jurisdiction i 
the Dominion—that is to say, it is for the Dominion to determine u 
shall constitute either the one or the other, but the question as to what 
consequent--s shall follow from either is not touched. The right of proi- -
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lion und the obligations of allegiance are necessarily involved in the 
nationality conferred by naturalization; but the privileges attached to it. 
where these depend upon resilience, are quite independent of nationality.

Reading the Union Colliery case, [1899] A.C. .">811, therefore, 
ns explained in this later case, and accepting their ~ 
interpretation of sub-sec. 25 of sec. 91, that “its language does 
not purport to deal with the consequences of either alienage or 
naturalization,” and that, while it exclusively reserves these sub
jects to the jurisdiction of the Dominion in so far as to deter
mine what shall constitute either alienage or naturalization, it 
does not touch the question of what consequences shall follow 
from either, 1 am relieved from the difficulty I would otherwise 
feel.

CAN
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The legislation under review does not, in this view, trespass 
upon the exclusive power of the Dominion legislature. It does 
deal with the subject-matter of “property and civil rights” 
within the province, exclusively assigned to the provincial 
legislatures, and so dealing < be held ultra vires, however
harshly it may bear upon Chinamen, naturalized or not, resid
ing in the province. There is no inherent right in any class of 
the community to employ women and children which the legis
lature may not modify or take away altogether. There is 
nothing in the British North America Act which says that such 
legislation may not be class legislation. Once it is decided that 
the subject-matter of the employment of white women is within 
the exclusive powers of the provincial legislature and does not 
infringe upon any of the enumerated subject-matters assigned 
to tin- Dominion, then such provincial powers are plenary.

What objects or motives may have controlled or induced the 
passage of the legislation in question I do not know. Once 1 
find its subject-matter is not within the powers of the Dominion 
1‘arliainent and is within that of the provincial legislature, 1 
cannot inquire into its policy or justice or into the motives 
which prompted its passage.

Rut, in the present case, 1 have no reason to conclude that 
the legislation is not such as may be defended upon the * st 
grounds.

The regulations impeached in the Union Colliery case,
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devised to deprive the Chinese, naturalized or not, of the ordinary rights 
of the inhabitants of Hritish Columbia and, in effect, to prohibit their 
continued resilience in that province, since it prohibited their earning 
their living in that province.

1 think the pith and su list a nee of the legislation now before 
us is entirely different. Its object and purpose is the protection 
of white women and girls; and the prohibition of their employ 
ment or residence, or lodging, or working, etc., in any place of 
business or amusement owned, kept or managed by any China
man is for tin- purpose of ensuring that protection. Such legis 
lation does not, in my judgment, come within the class of legisla
tion or regulation which the Judicial Committee held ultra vins 
of the provincial legislatures in the ease of The Vnion t'ollicri> s 
v. ttryden, |1899] A.C. 580.

The right to employ white women in any capacity or in any 
class of business is a civil right, and legislation upon that su1' 
ject is clearly within the powers of the provincial legislatures. 
The right to guarantee and ensure their protection from a moral 
standpoint is. in my opinion, within such provincial powers and. 
if the legislation is bond fide for that purpose, it will he upheld 
even though it may operate prejudicially to one class or race of

There is no doubt in my mind that the prohibition is a racial 
one and that it does not cease to operate because a Chinaman 
becomes naturalized. It extends and was intended to extend to 
all Chinamen as such, naturalized or aliens. Questions which 
might arise in eases of mixed blood do not arise here.

The Chinaman prosecuted in this case was found to have 
been born in China and of Chinese parents and, although, at the 
date of the offence charged, he had become a naturalized Brit sli 
subject, and had changed his political allegiance, he had not 
ceased to be a “Chinaman” within the meaning of that word as 
used in the statute. This would accord with the interprétai >n 
of the word “Chinaman” adopted by the judicial committee in 
the ease of The Vnion Colliery Company v. Hryden, 11899 ! A.C. 
580.
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The prohibition against the cm ploy nient of white women was 
not aimed at alien Chinamen s' or at Chinamen having any 
political affiliation. It was against “any Chinaman" whether 
owing allegiance to the rulers of the Chinese Empire, or the 
I'nited States Republic, or the British Crown. In other words, 
it was not aimed at any class of Chinamen, or at the political 
status of Chinamen, hut at Chinamen as men of a particular 
race or blood, and whether aliens or naturalized.

For these reasons 1 would dismiss the appeal with costs.

Ioinuton, J. (dissenting) : The legislature of Saskatchewan, 
by eh. 17 of the statutes of 1912, intituled An Act to prevent the 
Employment of Ft Labour in certain capacities enacted as 
follows :—

I. No person shall employ in any capacity any white woman or girl 
• •r permit any white woman or girl to reside or lodge in or to work in or, 
save as a bomî fhlc customer in a public apartment thereof only, to 
ii<Mpient any restaurant, laundry or other place of business or amuse 
ment owned, kept or managed hy any Japanese, Chinaman or other 
Oriental person ;

which is followed hy a penal clause under which appellant has 
been convicted. That conviction has liven maintained hy the 
Supreme Court of Saskatchewan in a judgment from which the 
learned Chief Justice of that Court dissented.

The first question raised is whether or not the . who
is admitted to have been horn in China, of Chinese parents but 
was at the time of tin* alleged offence a naturalized British sub
ject, falls within the Act. It is quite clear that the term “any 
Cli ilia mail” may, in the plain, ordinary sense of the words, Ik? 
so construed as to include naturalized British subjects. It is, 
to my mind, equally clear that, having regard to many consider
ations, to some of which I am about to advert, a proper and 
effective meaning may lie given to this term without extending it 
to cover the naturalized British subject.

The Act, by its title, refers to female labour and then pro
ceeds to deal with only the case of white women. In truth, its 
evident purpose is to curtail or restrict the rights of Chinamen. 
In view of the provisions of the Naturalization Act, under and 
pursuant to which the , presumably, has become a

CAN.
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Iditigton, J. 
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it ever was intended to apply such legislation to one so natural 
ized.

Win u
The Naturalization Act, in force long before and at the time 

of the creation of the Province of Saskatchewan, and ever since.
The King. provided by section 4 for aliens acquiring and holding real and

Idingfon, J. 
(dissenting)

personal property, and by sec. 24. as follows :
21. An alien tn wlmm a certificate ef naturalization is granted shall, 

within Canada, he entitled to all political anil other rights, powers ami 
privileges, and he subject to all obligation* to which a natural horn 
British subject is entitled or subject within Canada, with this <|ualili> • 
tion, that lie shall not. when within the limits of the foreign state >.i 
which lie was a subject previously to obtaining his certificate of natural 
ization. hi* deemed to he a British subject unless lie has ceased to be a 
subject of that state in pursuance of the laws thereof, or in pursuance of 
a treaty or convention to that ell'ect.

These enactments rest upon the class No. 25 of the classificn 
tion of subjects assigned, by sec. 01 of the British North Am 
erica Act, 18(17, to the exclusive jurisdiction of the Dominion 
Parliament, and which reads as follows : Naturalization ami 
Aliens.

The political rights given any one, whether naturalized or 
natural-horn British subjects, may in many respects he limited 
and varied by the legislation of a province, even if discrim
inating in favour of one section or class as against another. 
Some political rights or limitations thereof may he obviousU 
beyond the power of such legislature. But the “other rigliK 
powers and privileges’’ (if meaning anything) of natural-horn 
British subjects to he shared h.v naturalized British subjects, do 
not so clearly fall within the powers of the legislatures to dis
criminate with regard to as between classes or sections of the 
community.

It may well be argued that the highly prized gifts of equal 
freedom and equal opportunity before the law, are so character
istic of the tendency of all British modes of thinking and acting 
in relation thereto, that they are not to he impaired by the 
whims of a legislature: and that equality taken away unless and 
until forfeited for causes which civilized men recognize as valid. 
For example, is it competent for a legislature to create a system
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of slavery and, above all. such a system as to naturalized CAN.
Hvitisli subjects ! Tills legislation is but a piece of the product s c
of the mode of thought that begot and maintained slavery ; not HM4
so long ago fiercely claimed to lie a laudable system of govern 
ing those incapable of governing themselves. " IS|

Again, it may also be well argued that, within the exclusive Tin: ki\. 
powers given to the Dominion Parliament over the subject of ,1un«t... j. 
naturalization and aliens, there is implied the power to guar- (diMeming)
Htitee to all naturalized subjects that equality of freedom 
and opportunity to which I have adverted. And I ask. has it 
not done so by the foregoing provision of the Naturalization 
Act?

It is quite clear that, if the Dominion Government so desire, 
it can. by the use of the veto power given it over all local pro
vincial legislation insist upon the preservation of this equality 
of freedom and opportunity.

It is equally clear that a casual consideration of this Sask
atchewan Act might not arrest the attention of those whose 
duty it is to consider and determine whether or not any pro
vincial Act should be vetoed. It might well be that, in regard 
to such an Act respecting aliens, those discharging the duty 
relative to the veto power might let it go for what it might be 
worth, knowing that, as to them. Parliament could later inter- 
'eiie; whereas other considerations might arise as to naturalized 
subjects and the duty to protect those naturalized be overlooked 
by reason of the general term used.

It may In* that the guarantee which I incline to think is 
implied in the Naturalization Act covers the ground. If so. there 
is then in this Act that which, as applied to the appellant (a 
naturalized subject) is ultra vins the legislature.

If so. this conviction falls to the ground. Much stress is 
laiil. on the one hand, upon the expression of opinion in the 
judgment of the Judicial Committee of the Privy Council in the 
case of Tin In ion Collirrif Co. v. Ilri/ihn, | 1H!M) | A.C. 580. and. 
on the other hand, in that in the judgment of the same Court 
in the case of Cunninyham v. Tomnj IIomnia, 11903] A.C. 151.

I may observe that a decision is only binding for that which 
is necessary to the decision of the case and add that, perhaps.

55
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Idlngton, J. 
(dlwntlng)

neither expression of opinion now relied upon by the respective 
parties hereto was actually necessary for the determination n: 
the ease. Perhaps neither decision, in itself, can he said to b- 
conclusive by way of governing the questions to he resolve i 
herein. But of the two the former, certainly, so far as one eu 
gather from the report, touches more nearly or directly the point 
involved in the present inquiry.

Of course, such opinions, even if obiter diita, are entitle 
to that weight to he given such eminent authority. What wa* 
clearly decided in the first case was that such comprehcnsh 
language as used in the regulation in question and, 1 rutin 
think, aimed chiefly at alien Chinamen, was ultra vires, and. in 
the other, that the political right to vote was something within 
the express power of the legislature to give or withhold or r* 
strict as it should see fit. This Inter point in no way touch s 
what is raised herein.

With the very greatest respect, 1 submit that the ob't r 
dictum, relative to the limitations of the power existent in tin 
Dominion Parliament by virtue of the assignment to it of para
mount legislative authority over the subject of “naturalization 
and aliens” never was intended to he treated or taken in tin- 
sense now sought to be attributed to it, and, if bearing sie-h 
implication, that it is not maintainable.

Canada, for example, is deeply interested as a whole mi 
always has been in the colonization of its waste lands by ali- us 
expecting to become British subjects, and surely the power m.-r 
naturalization must involve in its exercise many considerations 
relative to the future status of such people as invited to go 
there and accept the guarantees and inducements offered tli u. 
To define and forever determine beyond the power of any I s- 
lature to alter the status of such people and measure out 11.■ ir 
rights by that enjoyed by the native-born seems to me a | uvr 
implied in the power over “naturalization and aliens.” Manx 
incidental powers have, as something implied in the ln-r 
powers, contained in the same category, been held as ati lied 
thereto or to be used as part thereof with less excuse I'm the 
implication of incidental power there in question than >uld 
be involved in going a good deal further than I suggest m the
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execution of thin power over “naturalization and aliéna” the CAN 
Dominion Parliament may go. s c

Some of these guarantees might depend on conventions with I-*!! 
other powers, and I should hesitate to hamper the exercise of 
the power by any such limitations thereon as a provincial 
legislature might think tit to impose. That power must be Tiik Kino.

treated as the other powers categorically assigned to Parliament ,dlng1on j.
hy section 91 of the B.N.A. Act, 1*07, in a wide and statesman- ‘«iiMenUm)
like fashion. All these* considerations have, in a measure, been 
observed in the provisions of the Naturalization Act, and in 
framing the provisions I have quoted and other like provisions.
No one can. as of right, become naturalized. He must reside 
for three years in this country and thus become known to those 
who have to aid in his qualifying himself by shewing that lie is 
of good character. Pules* and until lie fulfil these conditions lie 
cannot come within the class to which appellant belongs.

The appellant having, under the Naturalization Act as I 
think fair to infer) become a British subject, lie has presumably 
been certified to as a man of goes I character and enjoying the 
assurance, conveyed in section thereof which I have quoted, of 
equal treatment with other British subjects. I shall not will- 
indy impute an intention to the legislature to violate that assur
ance hy this legislation specially aimed at his fellow-countrymen 
in origin. Indeed, in a piece of legislation alleged to have been 
promoted in the interests of morality, it would seem a strange 
tiling to find it founded upon a breach of good faith which lies 
at the root of nearly all morality worth bothering one’s head 
about.

Having regard to all the foregoing considerations and the 
further consideration that this is a penal statute and. therefore, 
to he read and construed according to the principle applicable 
to such like statutes. I think this is one of the relatively few in
stances in which we can depart from the cardinal rule of inter
pret iug all documents, including statutes, according to the plain 
ordinary reading of the language used. and. with Bowen. L.J., 
in Wandsworth Board of Works v. I’nitrd Tclt'phonc Co., 13 
(j.B.D 904, ask ourselves if these words so read are capable of 
two constructions and, if so. say:—
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that I'arliameiit merely in tenths l to give ho much power as was nevessa i x 
for carrying out the objects of the Act. and not to give any unnece»*ar\ 
jKiwers.

W1X0 Or say, with Keating. .1., in Hoon v. Iloimrd in 187t). L.R. 
(\P. 277. at 308:—

TiitKiso.
If the woids are susceptible of a reasonable and also of an uiir<-:«•>•>!■

Idington, J. 
(dissenting)

able construction, the former construction must prevail.

Other like eases are eolleeteil in 11 unicast le (3rd ed.), at 171 
it seq.

Looked at from this point of view 1 am constrained to think 
that this Act must lie construed as applicable only to tIn- 
Chinamen who have not become naturalized British subj. 
and is not applicable to the appellant who has become such

Whether it is ultra vins or intra vins the alien Chinamen 
a question with which, in this view. I have nothing to do.

Yet. in deference to the argument put forward in way o . 
interpreting tin* British North America Act that the réservâti< 
to Parliament at the end of see. 91 of the powers enumerated n 
said section 91 must apply only in its limitation to item numb 
lti of sec. 92. instead of as usually construed, so far as neecs.-. n 
to each and all of the enumerated powers given by that sect inn.
1 may be permitted to say that I wholly dissent from the \ 
put forward. 1 look upon the powers given Parliament in ' 
twenty-nine enumerated classes set forth in see. 91. so far n 
necessary to give efficacy thereto, as paramount to anything < 
tained elsewhere as in see. 92.

Subject thereto, and some other special powers given I’m 
ment, the powers given the legislatures are exclusive and 
not be infringed upon or restricted save by the veto pe r. 
There is. however, the possibility of legislation by a legislature 
being held good until Parliament asserts its powers in com! -t 
therewith.

Until this relation of the powers respectively given P;u 'la
ment and the legislatures and their order of priority and sup ri- 
ority is thoroughly comprehended and acted upon, there i< ■ in
to be confusion in working the system and that confusion inures 
and induces still greater confusion when the place of the
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residual power 1ms to he fixed hm<1 the relation thereof* to these CAN. 
considered. S ç

The maintenance of the warehouse receipts given hanks by l»U
virtue of the Hank Act, as against local legislation resting upon ..... .
authority over property and civil rights, as held in Tinnant v. NV,x,i
Tin I'nion Haul; of Canada, |18941 A.C. 31. illustrates how tin- I'm. Kim, 

founded is the argument put forwanl. And the cose of the ,,ingt0ttiJt
(Inniil Trunk Hail inn/ Company v. Tin Attonn y-(h mral of "liMenline>
Canada, 119071 A.C. 05. relative to the power of a railway com
pany to contract itself out of the provision of the Railway Act. 
prohibiting such a contract with its employees, is another illus
tration of how the law of a province, quite good till Parliament 
asserted its power, by virtue of sec. 91, sub-sec. 29. must bend 
before such assertion of superior power.

The fact that Parliament has, in regard to naturalization, 
intervened, has much weight with me in reaching the conclusion 
I have as a reason why the legislature must not lie presumed to 
have decided to ignore what is eimctnl by Parliament.

I am by no means to be held as deciding the effect of that 
legislation by Parliament. All I say, in way of deciding herein, 
is that until, in such case, the legislature makes it clear that it 
:n tended to question the effect of that legislation. I need go no 
further than say it has not clearly expressed its intuition to 
assert and exercise such a doubtful right.

It is an attempt to cover and classify by an ambiguous term 
the case of a man who is in truth and fact what the term used 
clearly implies, and may return home any day. with that of 
a man who may have bid good-bye forever to his native land, 
induced to do so by the assurances offered him. I may add 
that we are lot instructed as to the exact relation between China 
and Great Britain in regard to the position of the appellant, 
and, for the present purpose, that is immaterial, but I can con
ceive of further considerations of this sort of legislation render
ing more full information necessary than this case does. And. 
if the like term “Chinaman." as used here and in Tin I’nion 
Collitr1/ Co. v. ItrytlcHp | 1899| A.C. 580, is to be read as extend
ing to such, when naturalized British subjects, then the decision 
therein must bind us herein.
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costs.

WlNU
Duff, J. :—The first question to be considered is a question 

of jurisdiction which was raised during the course of the argu 
nient. The appeal comes before un by leave, under see. 37(c).
but an order made under that provision does not conclude tin 
question of jurisdiction which arises here. See. 36, sub-sec. “ 
provides in express terms that there shall be “no appeal in a 
criminal ease except as provided in the Criminal Code." In tin 
judgments of three members of the Court in /»V McXull, 47 Can. 
S.C.K. 259, 10 D.L.R. 834, 21 Can. Cr. Cas. 157, 49 C.L..I. 117 
the word “criminal,” as it appears in see. 39, sub-sec. “c” (and 
it is obviously used in the same sense in sub-sec. “</,” see. 36) 
was construed in the broad sense as applying to proceedings fm 
the punishment of offences under provincial penal enactments, 
which, if passed by a legislature exercising authority unre 
strictcd as to subject-matter would, according to the general 
principles, be classified as criminal law. See pages 261, 267 and 
286.

If these views correctly interpret the word “criminal " ii 
see. 39(c), it would follow, 1 think, that the appeal in the pr< 
sent case comes within the prohibitions of see. 36(b), and is ii 
competent.

For reasons, however, which 1 gave in full, AY McXutt, 47 
Can. S.C.K. 259, 10 D.L.R. 834, 21 Can. Cr. Cas. 157, 49 C.L.I
117, 1 think the phrases “criminal case” and “criminal charge 
in these provisions of the Supreme Court Act must be read in 
the narrow sense there indicated, and in my view the p roll il 
lions contained in sub-sec. “a” and “b,” of see. 36, have no a 
Mention to judgments in proceedings under provincial pm i 
statutes.

The statute in question came into force on May 1. 1912. and 
is in the following words :—

1. No person shall employ in any capacity any white woman or 
or permit any white woman or girl to reside or lodge in or to work in ■ 
save as a Imna tide customer in a public apartment thereof on lx. t" 
frequent any restaurant laundry or other place of buaincas or anni-c
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2. Any employer guilty »f any «-outra vent ion <ir violation of thin «Art S <- 
shall, ii|nin Nummary conviction. In- liahlc to « |icnult\ not exeeeriing ***** 
*100 and. in default of payment, to ini prison ment for a term not exi-e«><| o\«.
ing two month*. Wimi

.1. Thi* .A«t uliall come into force on the llr*t of May. I9IÎ.

On .May 27.1012, the appellant, who wum a restaurant kcc|ier, 
wuh convicted by the police magistrate of Moose .law of the 
offence of employing white female servant» in contra vent ion of 
the provisions of this Act. On January 11, 1913, the Act was 
amended by striking out the italicized words in the last two lines 
of set*. 1. its application being thereby limited to ‘ Chinamen."

The appellant, at the time of the alleged offence, hail been 
naturalized under the naturalization laws of Canada.

The first question for consideration, which is the substantial 
question on the appeal, is whether, assuming that this statute 
is not in conflict with any Act passed by the Parliament of Can
ada. it is within the scope of the legislative powers of the Pro
vince of Saskatchewan.

It might plausibly be contended that it is legislation in rela
tion to any one of these three classes of subjects : “local under
takings,M see. 92 (B.N.A. Act), item 10, or “property and civil 
rights” within Saskatchewan, see. 92(13), or “matters merely 
local or private” in Saskatchewan, see. 92(16). For the pur
poses of this judgment it may lie assumeil that the words “any 
restaurant, laundry or other place of business or amusement'' 
are not in this enactment descriptive of “local works or under
takings" within the meaning of sec. 92(10) : and I shall assume 
further that (although tin- legislation <lo«-s unquestionably <l«>al 
with civil rights) tin- real purpose of it is to abate or prevent a 
"local evil" and that considerations similar to those which in- 
tluenced the miiuls of the Judicial Committee in Tin At lor ne y- 
(lencral of Manitoba v. The Man il oh a lAcense-Holdcrs* Associa
tion, 11902] A.C. 73. lead to the conclusion that the Act ought 
to 1m* regarded as enacted under see. 92(16), “matters merely 
local or private within the province,” rather than under sec. 92 
(13), “property and civil rights within the province.” Then- 
can Is* no doubt that, prima facie, legislation prohibiting the cm-
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on grounds which touch the public health, the public morality or 
the public order from the “local and provincial point of view”

Wixo
may fall within the domain of the authority conferred upon the 
provinces by sec. 92(16).

The Kino. Such legislation stands upon precisely the same footing in
relation to the respective powers of the provinces and of the 
Dominion as the legislation providing for the local prohibition 
of the sale of liquor, the validity of which legislation has been 
sustained by several well-known decisions of the Judicial ( 'om- 
mittee, including that already referred to.

The enactment is not necessarily brought within the category 
of ‘‘criminal law,” as that phrase is used in sec. 91 of the B.N.A. 
Act, 1867, by the fact merely that it consists simply of a pro
hibition and of clauses prescribing penalties for the non-observ
ance of the substantive provisions. The decisions in llutlye 
The Queen, 9 App. I 'as. 117. and in the Attorney-General for 
Ontario v. The Attorney-General for tlu Dominion, [1896] A » 
348, as well as in the Attorney-Gi neral of Manitoba v. The Maui 
tuba Licence-Holders’ Association, [1902] A.('. 73. already men
tioned, established that the provinces may, under sec. 92116 of 
the B.N.A. Act. 1867, suppress a provincial evil by prohibiting 
simpliciter the doing of the acts which constitute the evil or tin 
maintaining of conditions affording a favourable milieu for it. 
under the sanction of penalties authorized by sec. 92(15).

The authority of the legislature of Saskatchewan to enact 
this statute now before us is disputed upon the ground that the 
Act is really and truly legislation in relation to a matter which 
falls within the subject assigned exclusively to the Dominion l.> 
sec. 91 (25), “aliens and naturalization,” and to which, then 
fore, the jurisdiction of the province does not extend. This is 
said to be shewn by the decision of the Privy Council in Tin 
Cnion Colliery Co. v. Itryden, |1899| A.C. 580.

I think that, on the proper construction of this Act (and this 
appears to me to be the decisive point), it applies to persons of 
the races mentioned without regard to nationality. According 
to the common understanding of the words “Japanese. China* 
man or other Oriental person,” they would embrace persons
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otherwise answering the description who. as being horn in Bri
tish territory (Singapore, Hong Kong. Victoria or Vancouver, 
for instance), are natural born subjects of His Majesty equally 
with persons of other nationalities. The terms Chinaman and 
Chinese, as generally used in Canadian legislation, point to a 
classification based upon origin, upon racial or personal char
acteristics and habits, rather than upon nationality or allegiance. 
The Chinese Immigration Act, for example. R.S.C.. 1900, eh. 95 
(sec. 2 (d) and sec. 7), particularly illustrates this: and the 
judgment of Mr. Justice Martin, li< Tin Coal Mines Ueyula- 
(ion Act, 10 B.C.K. 408. at pp. 4*21 and 428. gives other illustra
tions. Indeed, the presence of the phrase “other Oriental per
sons” seems to make it clear, even if there could otherwise have 
been any doubt upon the point, that the legislature is not dealing 
with these classes of persons according to nationality, but as per
sons of a certain origin or persons having certain common char
acteristics and habits sufficiently indicated by the language used.

Prima facie, therefore, the Act is not an Act dealing with 
aliens or with naturalized subjects as such. It seems also im
possible to say that the Act is. in its practical operation, limited 
to aliens and naturalized subjects. From tin* figures given by 
the census of 1911 it appears that, while the total t’hinese popu
lation of the three western provinces was about 22.000, there 
were about 1,700 persons born in Canada classed as Chinese, 
nearly all of whom would be found in those provinces; and these, 
of course, arc natural born subjects of His Majesty. There are 
at this moment in Wcsern Canada, moreover, considerable num
bers of people unquestionably embraced within the description 
"Oriental persons” who have come to this country from other 
parts of His Majesty’s territorial dominions and as regards na
tionality stand in the same category. The Act would (giving 
its words their usual meaning) apply to all these; and there can 
he no sound reason for suggesting that they can, consistently 
with the objects of the enactment, be excluded from the field of 
its operation.

The appellant’s attack is really based upon a certain in
terpretation of the decision of their Lordships by the Judicial 
Committee in The Union Colliery Co. v. Ilryden, 11899| A.C.

CAN.
s. C.
1014
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580. Lord Watson, in delivering their Lordships’ judginent, at 
p. 587, said:—

Hut the leading feature of the enactment** consists in this—that they 
have, and van have, no application except to Ohinainen who are aliens 
or naturalized subjects, and that they establish no rule or régulât on ex
cept that these aliens or naturalized subjects shall not work, or he 
allowed to work, in underground coal mines within the province of 
Hritish Columbia. . . .

They are also of opinion that the whole pith and substance of the 
enactments or section 4 of the Coal Mines Regulation Act. in so far as 
objected to by the appellant company, consists in establishing a statu 
tory prohibition which affects aliens or naturalized subjects, and, there
fore. trench upon the exclusive authority of the Parliament of Canada.

Of the legislation before us it would be impossible to say 
that “it lias and ean have no application except to ‘Orientals* 
who are aliens or naturalized subjects,” as 1 have already 
pointed out. It seems equally impossible to affirm that it estab
lishes any rule or regulation at all comparable to regulations of 
the character described by His Lordship, viz., “that these aliens 
or naturalized subjects shall not work or be allowed to work in 
certain industries,” and, lastly, it would be going quite beyond 
what is warranted by anything like a fair reading of the statute 
before us to say of it that “it establishes no rule or regulation 
laying a prohibition upon aliens or naturalized subjects.”

Orientals are not prohibited in terms from carrying on any 
establishment of the kind mentioned. Nor is there any ground 
for supposing that the effect of the prohibition created by tin 
statute will be to prevent such persons carrying on any such busi
ness. It would require some evidence of it to convince me that 
the light and opportunity to employ white women is, in any 
business sense, a necessary condition for the effective carrying on 
by Orientals of restaurants and laundries and like establish 
ments in the Western provinces of Canada. Neither is then 
any ground for supposing that this legislation is designed to <1* 
prive Orientals of the opportunity of gaining a livelihood.

There is nothing in the Act itself to indicate that the legis 
lature is doing anything more than attempting to deal accord 
ing to its lights (as it is its duty to do) with a strictly local 
situation. In the sparsely inhabited Western pro voices of this 
country the presence of Orientals in comparatively considerable
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numbers not infrequently raises quest ions for publie discussion 
and treatment, and. sometimes in an aeute degree, which in 
more thickly populated countries would excite little or no 
general interest. One can without difficulty figure to one's self 
the considerations which may have influenced the Saskatchewan 
Legislature in dealing with the practice of white girls taking 
employment in such circumstances as are within the contempla
tion of this Act: considerations, for example, touching the in
terests of immigrant European women, and considerations touch- 
ing the effect of such a practice upon the local relations between 
Europeans and Orientals; to say nothing of considerations affect
ing the administration of the law. And, in view of all this. 1 
think, with great respect, it is quite impossible to apply with 
justice to this enactment the observation of Lord Watson in the 
Bryden case, |1899] A.<\ .180. that “the whole pith and sub
stance of it is that it establishes a prohibition affecting" Orien
tals. For these reasons, 1 think, apart altogether from the deci
sion in Cunningham v. Tonuy II omnia, |1903] AC. 151, to 
which I am about to refer, that the question of the legality of 
this statute is not ruled by the decision in Bryden's case.

I think, however, that in applying BrydnC* rase we are not 
entitled to pass over the authoritative interpretation of that de
rision which was pronounced some years later by the .ludicial 
Committee itself in Cunningham v. Turn* y llomma, |1903| A.C. 
151. The legislation their Lordships had to examine in the 
last mentioned case, it is true, related to a different subject- 
matter. Their Lordships, however, put their decision upon 
grounds that appear to Ik- strictly appropriate to the question 
raised on this appeal. Starting from tin- point that the enact
ment then in controversy was prima facie within the scope of the 
powers conferred by sec. 92(1). they proceeded 1 1 xainiiu- the 
question whether, according to the true («oustruction of sec. 91 
(25), the subject-matter of it really fell within the subject of 
“aliens and naturalization”; and, in order to pass upon that 
point, their Lordships considered and expounded the meaning 
of that article.

At pp. 156 and 157, Lord Halsbury, delivering their Lord- 
ships* judgment, says:—

CAN
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If tin* more mention of alienage in the enactment could make the 
law ultra \ires, *uch a construction of section HI, sub-sect'on 2.1. would 
involve that absurdity. The truth is that the language of that section 
dots not purport to deal with the consequences of either alienage or 
naturalization. It undoubtedly reserves these subjects for the exclu 
she jurisdiction of the Dominion—that is to say. it is for the Dominion 
to determine what shall constitute either the one or the other, but the 
question us to what consequences shall follow either is not touched. The 
right of protection and the obligations of allegiance are necessarily in
volved in the nationality conferred by naturalization; but the privileges 
attached to it, where these depend upon residence, are quite independent 
of nationality.

It was hardly disputed that if this passage stood alone the 
argument of the appellant must fail. But it is said that this 
passage is obiter and is inconsistent with and. indeed, contra
dictory to certain passages in Lord Watson’s judgment in lira 
(h n's ease, | 1899| A.C. 580, which passages, it is contended, give 
the true ground of the decision in that case and, consequently, 
arc binding upon us. 1 have already said what I have to say as 
to the effect of Lord Watson’s judgment; hut 1 think this last 
mentioned argument is completely answered by reference to a 
subsequent passage of Lord llalsbury’s judgment in Cunning 
hum's ease, [ 19031 at p. 157. It is as follows :—

That case depended upon totally different grounds. This Hoard deal 
ing with the particular facts of the case, came to the conclusion that De
regulations there impeached were not really aimed at the regulation oi 
coal mines at all. but were in .ruth devised to deprive the Chinese, 
naturalized or not, of the ordinary rights of the inhabitants of British 
Columbia and. in effect, to prohibit their continued residence in that 
province, since it prohibited their earning their living in that province.

That is an interpretation of liryden's case, [1899] A.C. 580. 
which it appears to me to be our duty to accept.

It should not be forgotten that the very eminent Judges 
(Lord llalsbury, Lord Macnaghtcn, Lord Lindlcy), const it ut 
ing the Board which heard the appeal in Cunningham's cas< 
[1903] A.C. 151, had that case before them for something lilv 
six months after it had been very fully argued by Mr. Blak 
against the provincial view ; and. in delivering the considered 
judgment of the Board. Lord llalsbury, as we have seen, i n 

amines and sums up the effect of the decision in liryden’s ease 
[1899] A.C. 580, which the Courts in British Columbia had hi
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lievcd themselves to he following in passing upon ('unningham’s 
case, [1903] A.C. 151. In these circumstances, whatever might 
otherwise have been one’s view of their Lordships' judgment in 
ltrgdcn's ease. |189!)| A.C. 580. we should not he entitled to 
adopt and aet upon a view as to the const ruction of item 25 of 
see. 01 (B.N.A. Aet). which was distinctly and categorically re
jected in’the later judgment.

There is one more point to he noted. Section 24 of the Na
turalization Act, ch. 77. of the K.S.C.. 1000. provides as follows:

CAN

8.C.
1914

\\'|X<1

Duff. J.

24. An alien to whom a ivrlilicatv of naturalization i« granteil 
shall, within Canada, he entitled to all political and other rights, powers 
and privileges, and lie subject to all obligations, to which a natural born 
British subject is entitled or subject within Canada, with this «pinlilb-a 
tion that he shall not. when within the limits of the I'oregn stall- of 
which he was a subject previously to obtaining his certilieate of natural 
ization, be deemed to be a British subject, unless he has ceased to be 
a subject of that state in pursuance of the laws thereof, or in pursuance 
of a treaty or convention to that effect.

It is unnecessary to consider whether or not this section goes 
beyond the powers of the Dominion in respect of the subject of 
naturalization, or whether “the rights, powers and privileges” 
referred to therein ought to he construed as meaning those only 
which are implied by the “protection” that is referred to as the 
correlative of allegiance in the passage above quoted from the 
judgment of the Judicial Committee in Cunningham's case. 
[1003] A.C. 151. This much seems clear: The section cannot 
fairly be construed as conferring upon persons naturalized under 
tin- provisions of the Naturalization Act. a status in which they 
are exempt from the operation of laws passed by a provincial 
legislature in relation to the subjects of sec. 02 of the British 
North America Act. 1807. and applying to native-born subjects 
of 11 is Majesty in like manner as to naturalized subjects and 
aliens. If the enactment in question had been confined to Orien
tals who arc native-born British subjects it would have been im
possible to argue that there was any sort of invasion of the 
Dominion jurisdiction under sec. 01 (25) ; and it seems equally 
impossible to say that this legislation deprives any Oriental, who 
is a naturalized subject, of any of “the rights, powers and privi
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CAN. legos” which an Oriental, who is a native-born British subject. 
S. c. ' is allowed to exercise or retain.
1014

Anglin, J.. agreed with Davies, J.
WlNO

Appeal dismissed with costs.

N.B.—Leave to appeal was refused by the Judicial Commit
tee of the Privy Council, May 19, 1914.

MAN. Re MUIR ESTATE

Manitoba Court of .1 ppeal. Iloirell, C.J.M., Itir bants, Pentue. Cameron, an<l 
Haggart, JJ.A. May 5, 1914.

C. A.
1014

1. Tanks ( 8 V c—108)—Succession duty—Phopkhty out of province.
A covenant in an agreement under seal fur the sale of land, to pay 

the purchase money, creates a specialty debt and the document ladng in 
Hie Province of Manitoba and the money payable there, though the land 
is situate in another province, is deemed to be property subject to taxa
tion under the Succession Duties Act, R.N.M. 1013, cil. 187.

{Commissioner of Stamps V. Hope, |1801] A.C. 470; Treasurer \ 
Panin, 22 O.L.R. 184, follownl. |

-. Tanks ( ii \" (—108)—Succession duty—Property out of province.
The maxim mobilia seguuutur personam being clearly excluded in 

the Manitoba Succession Duties Act, R.S.M. 1013, eh. 187, the movable 
property of a deceased domiciled Manitoba citizen locally situât- 
out ot the province at the time of his death is subject to taxation undei 
the Act.

I Hex v. Koritt, [ 111121 A.C. 212: Cotton v. The King. 16 D.L.R. 28.T 
II014| A.C. 170. specially referred to.]

Appeal by the ’ ' ' Trusts Company, the executorsStatement

under the will of Robert Muir, deceased, and by the bénéficiari< - 
under his will from an order of the Judge of the Surrogate ( 'ourt 
of the Eastern Judicial District of Manitoba made in respect 
of succession duties claimed by the Province of Manitoba upon 
the estate of the deceased.

The appeal was dismissed, Richards and Perdue, JJ.A., do 
senting.

U\ If. Mulock, K.(and J. IV. K. Armstrong, for the ex 
editors.

It. Ii. draham, for the Provincial Treasurer of Manitoba.
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Howell, L'.J.M. :—1 sec no reason to interfere with the order 
in so far ns it relates to the debt owned by Little. He was and is 
living in this province, there is nothing to shew that lie will not 
pay this claim it* demanded, and nothing to shew that the asset 
is not good.

In regard to the agreements for sale of the lands in Sas
katchewan, 1 agree with my brother Cameron that there is con
tained therein a covenant under seal to pay the purchase money. 
The debt is, therefore, a specialty and the document being in this 
province it is property here and liable to taxation within Com
missioner of Slumps v. Hope, 1181)11 A.C. 47b; Trntxurtr v. 
Pallin, 22 O.L.R. 184; and the English cases therein fully re
ferred to.

We are. therefore, in this case, only called upon to consider 
the first part of sub-sec. (a) of the new sec. 5 in the Succession 
Duties Act (Mail.), 4 & 5 Edw. VII. eh. 45. The testator was 
domiciled here and the property to be taxed is here, and unless 
this whole statute is ultra vins I can see no reason why the duty 
should not be paid.

By sec. 20 of the Wills Act. R.S.M. 1902, eh. 174 | R.S.M. 
11)13, eh. 2041 no . visee under a will can get title to real estate 
except by conveyance from the executor. By the Devolution of 
Estate# Act (Man.), eh. 21, 5 & 0 Edw. VII. |R.S.M. 1913, eh. 
54], real estate in case of intestacy passes to the personal repre
sentative just as personal property and there is power to sell and 
convey. It is, therefore, clear that all the estate, real and per
sonal. of the deceased liasses to and is vested in the executors or 
administrators alike under a will and in intestacy.

See. b of the Succession Duties Act. R.S.M. 1902. eh. 161 
I R.S.M. 1913, ch. 187. see. 9], requires the personal representa
tive when he applies for probate or administration to file with 
the surrogate clerk : (1) a sworn statement with items shewing 
the then market value of the estate, and (2) the names of the 
persons to whom the estate is to pass and their several degrees 
of relationship to the deceased. The section further provides 
that the personal representative shall, before the issue of the 
probate or letters of administration, execute with two approved

MAN.

G A. 
11*14

Rf.
Mill*

Howell, C..I.M.

m—18 D.L.I.



146 Dominion Law Rkportr. ( 18 D.L.R.

MAN. sureties n bond to the King to tin- amount of ten per cent, of
C. A.
11114

the sworn value of the estate conditioned
for tin* «lu»* payment to His Majesty of any duty to which the property

He
Mi in 

Estate.

coming to the hands of such executor or administrator of the deceased 
may he found liable.

Howell. C.J.M Section 15 is as follows | R.K.M. 1913, eh. 187. sec. 211
15. Any administrator, executor or trustee having in charge or tru-i. 

any estate, legacy, or property, subject to the said duty, shall deduct the 
duty therefrom, or collect the duty thereon upon the appraised value 
thereof, from the person entitled to such property, and he shall not deliver 
any property subject to duly to any person until lie has collected the duty 
thereon.

Section 16 | R.S.M. 191$. eh. 187. see. 22] gives the executor 
or administrator power to sell the property to pay the duty tin 
same as for debts.

Sub-see. (c) of see. 4 of eh. 45, 4 & 5 Edw. VII.. declares 
that all the duties shall lx- levied and collected pro rota out of 
the whole estate fR.S.M. 1913, eh. 187, see. 8].

From this glance at tin- legislation it will be seen that tin 
property is completely vested in the personal representative and 
that any beneficiary must claim title through him. The property is 
charged with the payment of this tax and the executor is fully 
empowered to take money from the estate and pay this claim. 
He cannot get probate without a direct personal liability 
to pay ; it is as much his duty to pay this charge as 
to pay ordinary probate fees. It seems to me it is a 
direct tax upon this property all within this province in tin 
executors’ hands and to get possession of which he must agree to 
pay the tax.

The remarks of Lord Robson in Hex v. Lovitt, [1912] A c. 
212 at 223, on a similar New Brunswick statute, does not sug
gest anything ultra vires: but on the contrary, lie says:

These provisions shew that tin* Act under consideration assimilate* tin* 
tax to the probate duty. It is imposed as part of the price to Ik* |mM 
by the representatives of a deceased testator for the collection or local 
administration of taxable property within the province, and. in tin- view 
of their Lordships, it is intended to In* a direct burden on that property, 
varying in amount according to the relationship of the successor t<» tin* 
testator.
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There is no suggestion in his judgment that such taxation is 
indirect and beyond the power of the province and it would not 
have seriously to he considered but for the ease of Colton v. The 
Kin<i, If) D.L.R. 2H.‘i, [1914] A.< 179. The question of indirect
taxation is there fully gone into with reference to a statute of 
Quebec, and while the direct subject before the Court was the 
taxation of personal property of the deceased, who at his death 
was domiciled in Quebec and owned a large quantity of bonds, 
debentures and shares, all locally situate in New York, all de
posited there with a trust company, very wide and inclusive 
language was used which might he construed to hold that the tax 
in this case was not within the principle of direct taxation.

The judgment in that case decided that although the deceased 
was at his death domiciled in Quebec and subject to the law of 
that province, yet. because of the restrictive language of sec. 92 
of the British North America Act. limiting the legislative power 
to “direct taxation within the province” with power to legislate 
only as to “property and civil rights in the province" the pro
vincial powers were not as wide as the powers of the Parliament 
at Westminster, and that the Quebec Act was ultra vins, at all 
events, to the extent of taxing property situate out of the pro
vince. Much of the language used in that case is with reference 
to the Quebec statute, which is different in some respects from 
the statute before us, but many parts of it apply uncomfortably 
closely to the point in dispute before us. Towards the end of the 
judgment, however, in commenting on previous cases, and to 
harmonise them, the following language is used 115 D.L.R. 294] :

In the case of Hex v. Lovitt, [1012] A.V. 223. no question arose km 
In the power of a province to levy succession duty on property situated 
outside of the province. It related solely to the power of a province to 
require as n condition for local prolmte on property within the province that 
a succession duty should lie paid thereon.

1 read that portion of the judgment in the Cotton case which 
holds the tax to be ultra vins to refer only to the attempt to tax 
personal property situate outside the province and it is. there
fore, not an authority applicable to the facts in this ease.

The appeal will be dismissed. There will be no order as to 
costs.

MAN.
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Richards, J.A. :—There in no difficulty, it seems to me. as to 
the Little debt. The admissioiiN filed shew that it is a simple 
contract debt, and that it is due by a resident of Manitoba. I 
think, also, that it should be assumed that, as both parties resided 
in Manitoba, the contract arose there. The fact that the eon 
sidération given was the building of elevators outside of Muni 
toba, does not affect the matter. I am of opinion that it is liabb 
to the succession duty claimed. As there is no evidence that 
Mr. Little is unable to pay the debt in full. I think its valu- 
should be taken to be the full amount due.

1 have, however, had doubts whether the debts due in respect 
of the lands near Kirkella, in Saskatchewan, were or were not 
made specialty debts by the agreements under seal, of sale ami 
purchase, entered into by the testator with certain purchasers 
but I have come to the conclusion that they were not. Copies . 
one of these documents were furnished the Court, and it was 

agreed that all of the others were, for the purposes of llii-» 
matter, in the same form. They all affect the land outside 
Manitoba, and. apparently, the debtors all are domiciled outsi-l 
of the province. The instrument begins with a recital that
the vendor has agreed to sell to the purchaser and the purchaser has agm-l 
to purchase from the vendor (naming the lands) at or for the price or sum 
of twelve hundred and eighty ($1,280) dollars . . payable in the manner 
and on the days and times hereinafter mentioned, that is to say : Two 1 -m 
dred and eighty ($280) dollars now paid to the vendor by the purchaser 
( the receipt whereof is hereby acknowledged) the balance of one thon--ml 
($1.000) dollars in eight equal annual instalments of one hundred ami 
twenty-five ($125) dollars each payable on the sixth day of March in - <• li 
and every of the years 1008 to 1015. both inclusive, together with int- i 't 
at the rate of eight (8) per centum per annum, to 1m- computed from M • I- 
0, 1007. and to he paid half yearly on each 0th day of March and 0th 
of September after the date hereof on so much principal money a* -hall 
from time to time remain unpaid until the whole of the principal m ■ v 
a ml interest is paid (the first payment to Im- made on the 0th da ■ -( 
Septendier. 1007).

The instrument, in the main features of its operative part, 
then provides :—

1. That overdue interest shall Im- treated as purchase money and hear

2. That, on certain default, the whole purchase money shall la-cone due:
3. An attornment clause at a rental equal to the interest;
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4. A covenant l»y tin* purchaser to insure ami keep insured, with a 
proviso that tin* vendor may insure ami that money* v\|irndrd hy him in 
isii «loing "shall Ih‘ |iaitl hy tin* purchaser to the said vein lor on demand” 
»ml in the meantime shall lie added to the principal and shall liear interest;

5. A covenant hy the vendor to convey "on payment of the said sums 
of an me > and interest;”

fl. A proviso that on payment of *1,030 of the pu relia*» money "the pm 
chaser may ask for and the vendor shall furnish” a conveyance "upon the 
purchaser executing in favour of the vendor a first mortgage . . . the
same to provide for the payment of the ha la nee of the purchase money 
. . . and to contain a covenant hy the purchaser for insurance against 
lire, as alsive provided, such mortgage to he on such form as shall lie satis 
factory to the vendor's solicitor” the purchaser to liear the expense of pre
paring and registering the same and of all searches and disbursements;

7. A covenant to permit the purchaser to occupy until defaults
8. A proviso enabling the vendor, in case of default, to cancel the 

agreement ;
». Time to lie of the essence, and making it lawful for the vendor to 

re-enter in case of default.

MAN.

C. A. 
M14
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Ri< hards. J.A.

There in no exp rowed covenant to pay the purchase money 
or iiitcrort. The only exp rowed covenant on the rs
part to pay is that to repay to the vendor on demand moneys 
expended by the latter in insuring, and there is no evidence that 
any moneys ever were ho expended.

But it is argued that the recital contains or implies a cove
nant. as it says that “the purchaser has agreed to purchase . . 
at and for the price of—(naming it)—payable in the manner 
and oil the days and times hereafter mentioned, that is to say." 
which is followed by amounts and dates of intended payments, 
ending with “(The first payment to be made on the litli day 
of September, 1907).”

The question is full of difficulties and the reported decisions 
are perhaps hard to harmonize. I take it. however, that the true 
principle is that stated by Lord Komilly in Marri/all v. Marri/att,

Beav. 22i. 54 Kng. R. ."152. when* after saying that the object 
of tin recital is to ascertain free from any dispute the amount 
which is to be secured, he says:—

Tin nigh you may Infer the promt*» tu pay from the recital, the proini*» 
to pn> «imply rai*e* a mere aaaumpsit. unie** the object of the ileiil i« eon 
fuieil in that acknowledgement. hut if the object of the deed i* other than 
that, and merely collateral to it. then the m-ital amounts to nothing.

In Isaacson v. Hanrooil. L.R. 3 Oh. App. 225. a defaulting 
trustee by deed recited that he held trust funds which he pro-

9639
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posed lo secure by a mortgage on his own lands, and conveyed 
these lands by way of mortgage. The instrument contained a 
proviso for redemption and a power of sale, hut not a covenant 
to pay.

It was held that the instrument did not create a specialty 
debt.

Lord Cairns there says, at 228 :
In every nisi- it is » question of tin- must ruction of tin- instrument, wind 

iliil the parties intend?
Whatever words are used by a party to a deed, if lie intends that the. 

shall operate as a covenant, lie will lie held liable. Ill the simple case o! 
a debtor aektn r a debt by a deed under seal, irithoiit miii other oh
}eet thvluml hit the deed, no doubt it must Is- assumed that, although n 
word* of covenant are used, the debtor meant to Is- bound, or else wh> 
should he go through the form of executing a deed? Hut is the present a 
case of a party ueknowlodging a debt by deed under seal, with no otliei 
object but to acknowledge the debt? It is plain that lie had another object

In Courtney v. Taylor, (! Man. & (1. 851, a recital was intro 
(bleed into an instrument under seal to explain how a eertaii 
total sum of £577 10s. was made up.

The recital reads:
Itul the said principal sum of l.1*25 and the said arrear of interest ni 

t.‘»2 I IK. making together the sum of £">77 I Os., is still due and owing from 
the said Robert Taylor to the said John Courtney and Benjamin llowel' 
as lie the said Hols-rt Taylor doth hereby acknowledge.

It was held not to contain a covenant.
lu Jnekton \. Ytornons. It) V.t\('.l\ 1)94, the proviso i r 

avoidance of a mortgage contained the following:
And the balance of the above sum. Is-ing the sum of $4,000. in tin-- 

equal payments, to be respectively made in six. nine, and twelve mmiili- 
froin date of the deed.

There were a number of covenants and other provisos but 
express covenant to pay the money.

Held, that the language above quoted did not create a < 
mint to pay the money.

In London Loon Co. \. Smith, !$2 I .t'.t'.IV .dill, a moi I -j. 
that contained no express covenant for payment had the foil

big:—
This mortgage to be void mi payment of $7.1"» with interest at 7 |" ■ 
within one year from date.

Held not to create a covenant.

5170
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In llorl v. Koslrrn I' n ion, tic., Koilirou, 7 Kx. 'JHi iaflirmed MAN. 

by I lie Court of Exchequer I 'liamber in K F,x. lib), the defend »• \
j nits Imil borrowed £1,000 mid by instrument under their cor
pointe seal assigned to the plaintiffs their undertaking, tolls, ete.. 
to bold until the £1.000 and interest should be repaid. That 
was followed by these words.

Hleherd*. J. A.
tliv |irinri|inl kiiiii to In* repaid on I In- llM «In\ uf .1 tinunr\. |S5|.

The instrument eontained nothing further. It was held that the 
deed contained a covenant.

That ease seems to me to differ from the one in question in 
this. What is relied on is in the operative part of the deed, and 
not in a recital. Then the deed conies within the language of 
Lord Cairns in Isom son \. U or mood, L.IL ( 'll. App. 22*ri, and of 
Lord Komilly in Morrifoll v. Morriiull, 28 Beav. 2-4. .71 ling. K

its object being confined to the acknowledgment of the debt, 
and the lixing of the time for its payment.

In Sounders v. Milsotnr, L.IL 2 Kq. fiT.'l. it was held that a 
recital of a siin|*le contract debt, with a charge on a particular 
property and an agreement to execute a mortgage of the pro 
perty. containing a covenant to pay the debt, created a specialty 
because of the agreement to give the covenant being treated as in 
equity the equivalent of actually giving the covenant. The same 
was held in Kidd v. Iloom , L.IL 12 Kq. Mb. v it h regard to an agree 
incut under seal to execute a lease that should contain a coven 
ant to pay rent. I mention the two last above named eases be 
cause of the provision in the deed before us that, at a certain 
stage of tile payments, the purchaser may require the vendor to 
give a deed and take back a mortgage. But that course is not 
obligatory on the purchaser, lie “mia»/ ask for” the deed, and 
on so doing must give the mortgage. But he is not obliged to 
take that course and there is no evidence that any of the pur
chasers have taken it. For that reason the case does not come 
within the reason for the decisions in the Sound* rs and Ixidd

Here, all that is relied mi to constitute a covenant is in the 
recital. That recital leads up to the getting of a title by the 
purchaser on completing his payments and shews how lie is to do 
so. For the purpose of certainty it recites the amounts to be

1
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man. paid for that object and tin* time* of payment. That is it* sole
c. a. reason for being in the deed. It seems to me that the rule in
11,14 Marryatt v. Marryatt, 28 Bcav. 224. 54 Kng. H. 352, and Isaacson
rk v. Harwood, L.R. 3 ( 'll. App. 225. applies, and shews that no

Mint covenant is constituted by the recital. It is not given for the
Rstatk.

----- mere purpose of acknowledging a debt.
Minnie, J.A.

There is no express covenant to pay the purchase-money, or 
interest. Its absence is the more noticeable because there is, in 
the body of the document, an express covenant as to moneys that 
may be expended by the vendor in paying insurance. The deed 
says that such moneys “shall be paid by the purchaser to the 
vendor on demand.”

With some doubt, I am of opinion that these agreements of 
sale, as to the lands in Saskatchewan, do not create specialty 
debts, and that, therefore, the fact of their being fourni in this 
province does not bring them within the rule as to specialties, 
which would make them assets within Manitoba. It seems to me 
that these debts are merely simple contract debts due and pay
able in Saskatchewan.

If the debts to which these agreements refer, not being speei 
alty debts, are not within the province, can the Legislature im 
pose succession duties in respect of them ?

I can not distinguish the legal position of these assets from 
those in question in Colton \. Tin hiny. 119141 A4'. 17b. 15 
D.L.R. 283. which were in New York, and as to which succession 
duties were claimed in the Province of (Quebec from the estate of 
the deceased owner, who died domiciled in (Quebec.

In that case it was held that the duties could not be claimed 
Though the judgment refers to the wording of the statute of 
Quebec. I take it to go beyond the mere question of wording and 
to the root of the question, whether a provincial Legislature cat 
impose a succession duty on property not in the province, but in 
another jurisdiction, which property was, at the time of his 
death, owned by a person domiciled within the province.

Lord Moulton, at page 18!), puts the matter broadly, lie *s\s 
that the question before the Board is “whether a succession duty 
of the kind contended for by the respondent " the (Jovei n
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mont of Quebec—“could Ik* imposed by the Provincial Logisla- MAN.
1111*0 without exceeding its powers.” (7~Â

At page 195 f 15 D.L.R. 2931 in discussing the matter, he 1914 
says:— r7

To determine whether Hindi n duty eûmes within the definition of direct Kntvit
taxation it is not only justifiable hut obligatory to test it by examining -___
ordinary eases which must arise under such legislation, l ake, for in hurtle, j.a.
stance, the ease of movables such as Isolds or shares in New York bequeathed 
to some person not domiciled in the province. There is no accepted principle 
in international law to the effect that nations should recognize or enforce 
the fiscal laws of foreign countries, and there is no doubt that in such 
a ease the legatee would, on duly proving the execution of the will, obtain 
the possession and ownership of such securities after satisfying the de
mands. if any. of the fiscal laws of New York relating thereto. How. then, 
would the Provincial (ioveriiuient obtain the payment of the succession 
duty ? It could only lie front some one who was not intended himself to 
hear the burden, hut to lie recouped by some one else. Sllell ail impost 
appears to their Umlship* plainly to lie outside the definition of direct 
taxation accepted In this ISoard in previous eases.

Though worded differently, 1 urn unable to draw any distinc
tion between the effect of the part of the (Quebec Act under dis
cussion in the Cotton ease and that of see. 5. sub-see. (1) (o) in 
I lie irovinee as amended in 1905. It seems to me that
if the Quebec Act was ultra vins as there decided, the part of 
that section in our Act covering
all movable property locally situate out of this province, . . . where the 
owner was domiciled in this province at the time of his death.

was equally beyond the powers of our legislature to enact.
The fact that, before probate issues, the executor must give 

a bond to secure the succession duties does not. in my opinion, 
affect the question, so as to make the tax a direct one. The pay
ment is ultimately borne by the beneficiaries, and not by the 
executor.

I’litDi i:, .1. A. : This is an appeal by the Standard Trusts ( o.. Perdu*, j.a. 
executors of Robert Muir, deceased, and by the beneficiaries 
under his will, from the .fudge of the Surrogate Court of the 
Kastern Judicial District of Manitoba, in respect of succession 
duties claimed by the Province of Manitoba upon the estate of 
the deceased. Certain facts were agreed to by the parties and 
written admissions of these facts were signed by counsel rep re-

2257
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wilting the province nmi by couiinoI fop the executors nn<l lienc- 
ficiarics. It was agreed that these admissions might he used and 
read in evidence on the hearing, with power to the Court to draw 
inferences therefrom.

The testator was at tin- time of his death domiciled and resi
dent in Manitoba, and his will was proved in the Surrogate Court 
above mentioned. The deceased in his lifetime owned certain 
lands in the Province of Saskatchewan, known as the Kirkella 
lands, and these had been sold by him to various purchasers. It 
is admitted that "all of these sales were evidenced by agreements 
for sale under seal" and were all similar in form to the one of 
which a copy was put in. At the time of the death of the de 
ceased the title to none of these lands had been transferred to 
the purchaser* and the balance due on them wo* $15.(107.(10. All 
of these agreements were in the possession of the deceased in 
Winnipeg at the time of his death.

The testator had. under a verbal agreement, erected certain 
grain elevators in the Province of Saskatchewan for one. Little 
upon leased lands. By a term of the agreement the testator 
operated the elevators and the earnings were applied in redm 
lion of the money due from Little to him. At the time of tin 
testator’s death the amount due to him in respect of these eleva 
tors was $13,400.(5(5. Little resides in Manitoba.

Tin* Surrogate Judge allowed succession duties on both tin 
above sums. The executors and bcnclicinrioa appeal against tlii' 
allowance and also claim that the Succession Duties Act. R.S.M 
1ÎM3, eh. 1ST. is ultra vires of the Legislature of the province.

In regard to the constitutional question raised by the appel 
hints, main reliance was placed upon the late decision of the 
Privy Council in t'otlou v. Tin l\iu<i, 110141 A. ('. I7(i. 15 I) L.li 
283. The question in that case involved the validity of the <jm 
bee Succession Duties Act, ch. 11 of 100(5. That statute enact• I 
the following article:—

mil Ifc). All transmissions. owing to death of the property in. or iV 
usufruct or enjoyment of, movable ami immovable property in the prove 
shall be liable to the following taxes, calculated npmi the value of the pi • 
perty transmitted, after deducting debts and charges existing at the i m- 
of the death (then follow provisions as to rates of paymentl.
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The Kilim' Htatuti* uiiarliil that I hi- word '1 |ini|H‘!-ty ' ' within 
the meaning of thin «eetion | (11!H ) (c) | «hould
include nil property, whether movable or immovable, actually aituate or 
owing within the province, whether the demined at the time of hi< death 
had hia domicile within or without the province . . . and all movable*, 
wherever situate, of persona having their domicile or residing in the Pro
vince of (Quebec at the time of their death.

The construction placed upon the above articles by the 
Judicial Committee in giving judgment in Colton v. The l\in<i. 
If) D.L.ll. 283, was that the words of limitation inserted in the 
operative clause (1191(h)) made it clear that, so far ns per
sonal property is concerned, it was not the intention of tin 
Legislature to tax the whole personal property of the deceased 
wherever situate, hut only his movable property, which was 
locally (i.e., physically) situate within the province.

The Judicial Committee, however, dealt also with the further 
question that was submitted in tin- Collon case. That question 
was the following:—
Whether a succession duty of the kind contended for by the respondent 
(the Crown) could he imposed by the Provincial Legislature without ex 
ceeding its |H»wer*.

In considering that question it was assumed that the opera
tive clause specifically extended to the taxation of all property 
of the testator as defined in the statute so as to include movable 
property outside tin* province. The Quebec Act in question, in 
the view the Committee took of it. made it obligatory upon 
every heir, legatee, executor, trustee and administrator or notary 
before whom a will had been executed to forward a complete 
schedule of the estate with a declaration under oath setting 
forth various matters relating thereto. On receipt of this de 
duration the collector of provincial revenue caused to be pre
pared a statement of the amount of duties to be paid by the de 
durant. This amount was to be demanded of the declarant, 
and if not paid within thirty days the collector might sue for 
the same before any Court of competent jurisdiction in his own 
district. Lord Moulton, in pronouncing the judgment of the 
Committee, cites these enactments and then proceeds | lf> ILL.If 
293] :—

MAN.

C. A.
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Their Lordship* can only construe these provisions as entitling the 
collector of inland revenue to collect the whole of the duties on the estate 
front the persons making the declaration, who may (and as we understand 
in most cases will ) be the notary la-fore whom the will is executed mid 
who must recover the amount so paid from the assets of the estate, or, more 
accurately, from the persons interested therein.

It was livid, in the view that their " i took of the A et.
that the duty imposed by the A et did not fall within the de
finition of “direct taxation” adopted by them, namely, a tax 
which is demanded from the very person who it is intended or 
desired should pay it.

The conclusion in regard to the legislation in question in the 
Cotton ease was expressed in these words 115 D.L.R. 2931 :

It is an instance of pure taxation, in which the payment is obtained 
from persons not intended to bear it within the meaning of the accepted
definition above referred to. and their lordships are. therefore......mpcllcd
to hold that the taxation is not “direct taxation." and that the enact 
meut is. therefore, ultra vires on tin* part of the provincial (lovernment. <hi 
this ground, therefore, tin* appeal must he allowed.

The testator, Robert Muir, died in June, 1908, and the statute 
of this province applicable to the present case is the Succession 
Duties Act. being eh. 161 of the Revised Statutes of Manitoba. 
1902. as amended in 1905, by 4 & 5 Edw. VII. eh. 45 | R.S.M 
1913, eh. 1871. The Act as it appeared in the Revised Statutes 
confined the levy of succession duties to property within the 
Province of Manitoba, sec. 5. By the amendment of 1905. sec. 5 
of the former Act is repealed and a new section substituted, of 
which I need only quote the following portion :—

6. (I) Save as aforesaid (the exceptions not all'ecting this case) the 
following property shall lie subject to a succession duty as hereinafter pro 
videil. to lie paid for the use of the province over and nlmvc the fees pax 
able under the Surrogate Courts Act.

(«) All property within this province, and any interest therein or 
income therefrom, whether the deceased person owning the same or entitled 
thereto was domiciled in Manitoba at the time of his death or was domiciled 
elsewhere, and all movable property locally situate out of this province 
and any interest therein or income therefrom, where the owner was 
domiciled in this province at the time of his death.

By the interpretation clause,
the expression "property" includes real and personal property of even 
description, and every estate or Interest therein capable of Is-ing devised m 
iHMpieathed by will or of-passing on the death of the owner to his heirs oi 
personal representatives.

8396
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By net*, ti an executor or udininiHtvator applying for probate 
or letters of administration shall, before the issue of the probate 
or letters of administration to him. make and file with the sur
rogate clerk a statement under oath shewing (a) a full itemized 
inventory of all tin property of the deceased and its market 
value. (h) the persons to whom the same will pass and their re
lationship to the deceased, and the executor or administrator 
shall before the issue of probate or letters of administration de
liver to the surrogate clerk a bond in a penal sum etpial to ten 
per cent, of the sworn value of the property of the deceased 
liable to succession duty, conditioned for the due payment of 
any duty to which the property coming to bis hands may be 
found liable, or furnish other security satisfactory to the Judge 
of the Surrogate Court.

By sec. Id the succession duties shall lie and remain a lien 
upon the property in respect of which they are payable until the 
same are paid.

Sec. 15 provides that the administrator or executor shall 
deduct the duty from the property or collect the duty upon the 
appraised value thereof.

By sec. 16, executors or administrators are given power to sell 
so much of the property of the deceased as will enable them to 
pay the duty in the same manner as they may do for the payment 
of debts of the deceased.

The succession duty payable under the Act is to be computed 
upon the dutiable value of the property according to a scale set 
out in the Act. This scale varies front one per rent, to ten per 
cent, on the whole istale; 4 & 5 Edw. VII. eh. 45. see. 4. sub-sec. 
2(a). Further, it is provided that
all «lutioM umler thin Act nliiill lie levied and enllevied firo rain ii|mui the 
whole of the ewtnte of the deeeiiwed |ier*oli liable to the duty : Ihiil. nee. 4. 
Mlh-»ec. 2 (c).
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A perusal of the sections altovr referred to. as well as of other 
portions of the Act. shew that where a deceased person was at 
the time of his death domiciled in Manitoba, the intention was to 
impose a tax in the form of succession duty upon all his pro
perty in Manitoba and upon all his movable property locally situ
ated outside that province. Before probate or administration
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will Ik» permitted, the executor or administrator must furnish a 
sworn schedule of all the property of the deceased wheresoever 
situated and he must furnish a bond to the amount of ten per 
cent, of the value of the property liable to succession duty. Pro
bate or administration is then granted and the Provincial Trea
surer collects the amount of the duty according to the scale set 
forth in the Act from the administrator or from the persons 
liable on the bond, and he collects this duty upon the aggregate 
value of the property within the province and of the movable 
property outside the province. The administrator must reim
burse himself (or the parties to the bond if they have the
payment), by collecting the duty from the devisees or persons 
interested in the estate or by deducting it from the estate in his 
hands, or by selling a part of the property for the purpose. The 
whole duty may be paid out of the property province,
before administration has been granted in respect of the movable 
property in a foreign country, or before such foreign assets 
have been administered. If the foreign assets of a testator domi
ciled here should not for some reason ever reach the hands of the 
Manitoba executor, still he will have to pay the duty upon them 
under his bond. If the foreign assets have been devised to a 
person not resident within the province (to take the example 
given by Lord Justice Moulton) and that person obtains posses 
sion of them by merely proving the execution of the will, the Pro
vincial Government can only obtain payment of the duty from 
the Manitoba executor, who in turn must recoup himself from 
the property within this province, that is to say, from the de
visees of the Manitoba property. The result would be that the d< 
visee of the foreign property would escape the tax which should 
fall upon him and the devisees of the Manitoba property would 
be compelled to pay both his tax and their own. This would 
shew that the incidence of the tax is uncertain. As pointed out 
in the Cotton case, it would be indirect taxation and beyond tin 
powers of the provincial legislature to enact.

1 cannot see any substantial distinction between the statut* 
in in this ease and the Quebec statute discussed in th*
Cotton case and declared to he ultra virrs of the legislature that 
passed it. Tt is true that, under the view of the Quebec Act

4
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taken by their Lordships, the exeeutor, administrator or notary 
making the declaration required by the Act was liable and com
pellable by process of law to pay the duties, while no such direct 
liability appears in express words to have boon imposed upon the 
exeeutor or administrator by the Manitoba statute. But although 
there may be no direct personal liability imposed by the Mani
toba statute upon the executor or administrator to pay the duty, 
there is a form of compulsion applied which is equally as 
effectual, namely, the withholding of probate or administration 
until the duties are paid, or payment of them is secured. In an 
ordinary lawsuit a party is not compelled to file an exhibit 
which will prove his ease. but. if an Act of the Provincial Legis
lature provides that lie shall not be permitted to file the docu
ment unless he pays a fee. he is in effect compelled to pay it. 
That was tin* form of compulsion applied in the (Quebec law 
stamps case, in which the enactment imposing the tax was held 
to he ultra virtu, because the ultimate incidence of the tax was 
uncertain : Attorney-U entrai v. Heed, 10 App. < 'as. 141.

A merchant is not compelled to import goods for trading pur
poses, but if In- does so, he must pay the import duties. These 
duties he pays with the intention of recovering them from his 
customers as part of the price charged for the goods. Such 
duties are indirect taxes.

It appears to me, after a careful perusal of the ('niton ease, 
of Hex v. Lovitt, 11912] A.C. 212, of Hlaehwood v. The Queen, 8 
App. ('as. 82. and other cases, that a succession duties Act passed 
by a legislature of one of the provinces of Canada can only be 
supported where it imposes a tax on property locally situated 
within the province.

In Hex v. Lovitt, the testator was domiciled in Nova Scotia, 
hut had assets in New Brunswick in the form of money deposited 
in a branch of a bank which had its head office in Knglnnd. 
Ancillary probate was granted in New Brunswick to the execu
tors and the money was, on the authority of this, paid to them. 
Succession duty on this money was claimed under the New 
Brunswick Succession Duties Act. It was held that the money 
on deposit as above was. for the purpose of collection and admin
istration as distinguished from distribution, governed by the law
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of Nvw Brunswick where* it was locally situated, and that the 
executors were liable to pay succession duty. The principle of 
the decision was that the succession duty was a tax laid upon the 
corpus of the property and that the statute made the payment 
of that tax a term of the grant of ancillary probate. As Lord 
Moulton said in the Cotton case, la D.L.R. 294:—

In tin* caw of Tin hin<i v. LoriH, 1111121 AX'. 212, no i|UcMtiun iirow us 
to Hu* power of « province to levy HinwMion duty on property nituated 
outside the province. It related solely to the power of a province to require 
as a condition for local prohate within the province that, a succession «lut\ 
should he paid thereon.

In the Lovitt ease Lord Robson said:—
It (succession duty) is imposed as part of the price to he paid hy the 

reprew‘ii ta lives of a deceased testator for the collection or local administra 
tion of taxable property within the province, and. in the view of their 
Lordships, it is intended to he a direct burden on that property

The statute we are considering in the present ease seeks to 
tax not only the property within the province which may be 
dealt with under the probate granted by the province, but also 
movable property in other jurisdictions which the Manitoba pro
bate cannot affect, anil as to the collection or administration of 
which it gives no assistance: see Williams on Executor*. 10th 
cd„ 269-270. as to the necessity for local probate.

The provincial authority compels the executor or adminis 
trator to pay tin* price of enabling him to collect and administer 
property situated outside the province, although it is unable to 
confer ami does not confer upon him power so to do.

There is another aspect of the case that may be briefly touched 
upon. It may be illustrated by reference to the Kirkella lands 
in question in this suit. Each of the agreement* of sale respect 
ing these lands, whether they are or are not to be regarded as 
specialties, contains an obligation on the part of the testator t* 
transfer the land to the purchaser in fee simple, upon the pui 
chase money being paid. This obligation can only be fulfilled b\ 
th<- executors, upon obtaining ancillary probate, or its equiva 
lent, in the Province of Saskatchewan. Authority to enforci 
payment of the purchase money and legal power to transfer tin 
lands to the purchasers will have to be conferred upon the e\
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editors by the Saskatchewan Courts. To obtain transmission of 
the Kirkella lands to them as executors, so that they may convey 
to the purchasers, it will be necessary, by the laws of Saskatche
wan, to have the Manitoba probate re-sealed in Saskatchewan. 
This re-sealing gives the issued in this province the
sanction of law in Saskatchewan and is the equivalent of ancil
lary letters probate. On this re-s< " full succession duties 
upon the lands will have to be paid to the government of Sas
katchewan. See Revised Statutes of Saskatchewan, 1909, eh. 41. 
secs. 108-109 ; also, eh. 54, secs. 69-71. and eh. !$8, sec. 5. There 
can be no doubt that the province of Saskatchewan is, under the 
authority of lies v. Lovitt, quite its powers in imposing
succession duties upon these lands. The result is that, if the 
Manitoba statute lawfully imposes the payment of the duty 
upon the Kirkella lands, these lands will be charged with full 
succession duty in each province. As said in the Lovitt case (p. 
224) the Courts will not easily adopt a construction leading to 
such results.

For the above reasons 1 think that the decision in the Cotton 
case applies to the Succession Duties Act as amended by the Act 
of 1905, and that such aim ' Act was ultra vins.

It may be mentioned here that in 1910 the Legislature of 
Manitoba amended sub-sec. (a) of sec. 5 of the Act by striking 
out the latter part of the sub-section, so as to confine the opera
tion of the Act to property within the province. This amend
ment was, no doubt, passed in deference to the decision in Wood
ruff v. The Attorney-General of Ontario, [1908] A.C. 508. The 
objections as to the constitutionality of the enactment of 1905 
do not, therefore, apply to the Act now in force.

A question may arise as to whether the provisions of the Act 
as amended in 1905 are severable so that it may be good as to 
the taxation of the property within the province, although bad 
as to property outside the province. Looking at the whole Act 
ns amended in 1905, and particularly at all the provisions con
tained in the new sec. 5. I cannot see how the Act can be 
severed and the portion that is ultra vires be rejected while re
taining the remainder. To do so would interfere with the scheme 
of succession duties contemplated by the amended statute and 
would be in effect the making of a new Act.
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Even if 1 could hold the Htututc to be within the powers of 
the province to enact, I would still consider the Kirkella agree
ments as not subject to succession duty under the Act. The 
agreements do not contain direct covenants to pay, but even if a 
covenant can be implied from the language of the recital, the 
instruint nts are not like money bonds, or covenants to pay money, 
or mortgages. They are evidence of an agreement by a pur
chaser to pay purchase money of land which the testator agrees 
to convey on receiving the purchase money. The lands are in 
Saskatchewan and will have to be conveyed in accordance with 
the laws of that province. Before the executors can perform 
the agreements they must obtain probate in Saskatchewan and 
have the lands transmitted to them in accordance with the 
statutes of that province. They have no light to act in refer
ence to these agreements until they have placed themselves in a 
position to perform the agreement upon the part of the vendor. 
They should not receive purchase money when they have no 
power to convey. For this reason I do not think that these 
agreements, although under seal, are to be considered as property 
situated within the province or as property affected by the 
Manitoba probate. The locality of the agreements should be 
in the province where the lands are situated, where the pur
chasers reside and from which the executors must receive their 
authority to perform the agreements on the part of ti e testator. 
I do not think that the cases of Treasurer of Ontario v. Pattin, 
22 O.L.R. 184; Commissioner of Stamps v. Hope, [1891] A.(\ 
476; and Winans v. Attorney-General, 11910] A.C. 27, apply to 
agreements such as those in question. In the first two of these 
eases the specialty instruments were ordinary mortgages to se
cure moneys, in the third ease the question arose concerning 
foreign negotiable bonds payable to bearer and passing by mere 
delivery. The instruments in the present case relate to dealings 
with lands outside this province and involve mutual obligations 
on the part of both parties to them which can only be performed 
under the laws of the province where the lands are situated.

Cemeron, J.A. Cameron, J.A. ;—The original Succession Duties Act in this 
province was passed in 1893. It was subsequently amended and
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appeam in the revision of 1902 as eh. 161. By eh. 45 of 4 & 5 MAN

Edw. \ II., sec. 5 of eh. 161, R.K.M. 1902, was repealed and a new e \
section substituted. Sub-see. 5(1) of the substituted section l»14 
reads (in parts) as follows :— Re

5. ( 1 I Save u* aforesaid the following property shall In* subject to a Fntvit

succession duty as hereinafter provided, to lie paid for the use of the pro- ___
vilice over and above the fees payable under the Surrogate Courts Act; Cameron, J.A.

in) All property within this province, and any interest therein or in
come therefrom, whether the deceased person owning the same or entitled 
thereto was domiciled in Manitoba at the time of his death or was domi
ciled elsewhere, and all movable property locally situate out of the pro
vince. and any interest therein or income therefrom, where the owner was 
domiciled*in this province at the time of his death.

And (2) (c) :—
Provided that all duties under this Act shall lie levied and collected 

pro rata upon the whole of the estate of the deceased person liable to the 
duty.

Robert Muir, the testator, died in 1908, and the subsequent 
amendments to the Aet, except in so far as they relate to proce
dure, do not affect his estate. The Act, with these various 
amt i, appears in the latest revision as eh. 187.

Although this Act has in substance been in force in this pro
vince for more than twenty years, its constitutionality has not 
been impeached hitherto. This question has now been raised by 
reason of the decision of the Judicial Committee in lies v. Col
ton, |1914] A.C. 176, 15 D.L.R. 283, delivered November 11 of 
last year, while this appeal was pending.

In my opinion the agreements for sale of lands made with the 
deceased as vendor and payable to him in this province (and in 
his possession at the time of his death) were specialty debts.
Though they contain no express covenant to pay, yet I think such 
a covenant can readily be implied from their terms. It is a 
matter of intention to be gathered from tenus of the documents 
as the intentions of the parties are expressed thereby : see Addi
son on Contracts, p. 51; Farrell v. HUditch, 5 C.B.N.S. 853;
Lai/ v. Mott ram, 19 C.B.N.Jjf. 479; Aspdin v. Austin, 5 Q.B. 683;
Hart v. Eastern Union lly. Co., 7 Ex. 246, 8 Ex. 116. These 
authorities have been referred to in our own Courts: Waterous 
v. Wilson, 11 Man. L.R. 287; Abell v. Harris, 16 Man. L.R. 547.
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In order that an asset may he liable to probate duty under 
Stamp Duties Aets it must be sueh as the grant of probate eon- 
fere the right to administer, and, therefore, one whieh exists 
within the loeal area of the probate jurisdiction. This was held 
by the Judieial Committee in a scrutiny of the Victoria Act in 
question. That Act did not in terms make the assets, situate out
side Victoria, of a testator domiciled in Victoria, liable to duty. 
But no doubt was entertained as to the right and power of the 
Legislature so to enact : Blackwood v. Regina, 8 App. Cas. 82.

As between a debt by contract, whieh is merely a chose in 
action, and a debt by specialty, the former has no other local 
existence than the residence of the debtor, but
inasmuch as a debt under seal or a specialty had a species uf corporeal ex
istence by which its locality might Is» reduced to a certainty and was n debt 
of a higher nature than one by contract, it was settled in very early flays 
that such a debt was bona until hi I in, where it xvas “conspicuous,” t.e., 
within the jurisdiction within which the specialty was found at the time of 
death: ptr Lord Field in Commissioner of Stamps \. Hop». [I8!*l| A.C. 
470 at 482.

In Stern v. Regina, [1896] 1 Q.B. 211, it was held that certi
ficates of shares in a foreign company on which a form of trans
fer and of a power of attorney had been endorsed and executed 
in blank may be liable to probate duty if they are marketable in 
England and operative by delivery.

So also in Winans v. Attorney-General, [1910| A.C. 27. it 
was held by the House of Lords that foreign bonds and certificates 
payable to hearer, passing by delivery, and marketable on the 
London Stock Exchange, when physically situate in the United 
Kingdom at the death of the owner, were liable to estate duty 
under the Finance Act. 1814, even though deceased was a 
foreigner domiciled abroad.

In llarding v. Commissioner, [1898] A.C. 769, the testator, 
domiciled in Victoria, was possessed of personal property in 
Queensland, which the authorities sought to make liable for suc
cession duty in that colony. It was held that the terms of the 
Queensland Act must be read in the sense given the similar Eng
lish Act by the English tribunals
that the statute does not extend to the will of auv person domiciled out of 
Great Hritain, whether the assets are locally situate there or not: p. 773.
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An amending Act, passed after the grant of the probate, declar
ing the duties chargeable in respect of all property in Queens
land whatever the domicile of the testator, was held inapplicable 
by iis terms. If applicable it would have been retrospective 
and conclusive.

In Lambc v. Manuel, [1903J A.(A 68, the property in Quebec 
of a testator domiciled in Ontario, was held not chargeable with 
duty in the former province, on the ground that the duty is im
posed on such property only as the successor claims under the 
Quebec law, whereas the taxes in question were claimed on pro
perty devolving under the Ontario la v, and Harding v. Commis
sioner, 11898] A.f. 769. was quoted and approved.

In Woodruff v. Attorney-General of Ontario, [1908] A.C. 
508, following Blackwood v. Beg., 8 App. ('as. 82, it was held 
that movables locally situate without Ontario, transferred by the 
testator with intent that the transfer should take effect only on 
his death, were not within the provisions of the Ontario Act, 
R.S.O., 1897, ch. 24.
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The pith of the matter seems to be that the powers of the provincial 
legislature being strictly limited to “direct taxation within the province" 
(It.X.A. Act. sec. 02, sub-sec. 2) any attempt to levy a tax on property 
locally situate mit-ide the province is beyond their competence: p. 073.

The securities there in question were in New York outside the 
province and delivery to.the transferees took place there also. 
The facts of the ease before us are clearly outside those of tho 
Woodruff case.

In Bex v. Lovitt, [1912] A.C. 212, the testator, resident and 
domiciled in Nova Scotia, at his death had a considerable sum oi. 
deposit with the branch of the Bank of British North America, 
at St. John. New Brunswick. It was held that the executors 
were liable to pay duty on this amount under the New Brunswick 
law making all property liable to duty whether the deceased was 
domiciled there or not. The New Brunswick Act excludes the 
application of the maxim mob ilia sequuniur personam as to per
sonal estate within the province belonging to persons domiciled 
elsewhere, but retains it as to property of citizens of that pro
vince situate outside the province : per Lord Robson, p. 222. The 
contention that the true subject matter of the tax was not the
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property, but the succession or title to it acvruing to the sueecs- 
8or, was rejected by their Lordships, who distinguished the 
ease of Lambe v. Manuel, [1903J A.C. 68, and referred to Hard
ing v. Commissioners, 118981 A.C. 769. as expressing the opinion 
that a Colonial Legislature might impose a succession tax on pro
perty within the province though such property might pass 
under tht law of another domicile. The provisions of the New 
Brunswick law were held to assimilate the tax thereby created to 
a probate duty.

It in ini|mHv<l hm part of the prier to In- paid by the representative* of n 
demised testator for the collection or local administration of taxable pro 
petty within the province, and. in the view of their Uirdship*, it i* in 
tended to Iw a direct harden on that property: p.

It may be that the effect of such construction is to subject tin- 
property to a double tax and while the Courts will lean against 
such a construction to the statute, nevertheless, if the meaning In 
clear, effect must be given to it.

In view of the foregoing it would seem logical to conclude 
that these agreements for sale, debts by specialty, payable in this 
province and locally situate here at the time of the testator’s 
death, are properly subject to our Act.

The appeal from the Supreme Court to the Privy Council in 
Colton v. Ih.r, | 19141 A.C. 176. 15 D.L.R. 283, was allowed upon 
two grounds. In the first place it was held that the wording of 
the Quebec Act there in question did not, as did the New Bruns
wick Act. expressly exclude the application of the maxim mobilia 
sequuntur personam. Whatever might be the powers of the leg
islature “it has chosen to exercise them only so far as the pro
perty within the province is concerned. And as the property 
in question was wholly without Quebec and within the State .*>f 
New York, it was held not taxable under the* Act. Though this 
branch of the decision disposed of the appeal, their Lordships 
went further and discussed the question : Whether a succession 
duty of the kind contended for by the respondent could be im
posed by the Provincial Legislature without exceeding its powers 
That is to say, they considered the validity of the Act as if the 
limiting words “in the province” had been deleted from tin 
operative section of the Act, 1191(h), quoted at p. 177. Would
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the section so amended be within the powers of the Legislature MAN. 
by reason of the taxation imposed by it being “direct taxation c. A. 
within the province in order to the raising of a revenue for pro- 
vineial purposes” within sec. 92 of the British North America rk 
Act? Their Lordships adopt the definitions of direct and in- ,.Nl1 IR 
direct taxation as set forth in previous decisions of the Board. ----

Cara iron. J.A.
A direct tux is one which is demanded from the very person-, who it is 

intended or desired should pay it. Indirect taxes are those which are de 
manded from one person in the expectation and intention that lie shall in
demnify himself at the expense of another : such as excise or customs.

In applying these definitions to the Quebec Act, tie ir Lord- 
ships entered on a close examination of the terms of the Act (pp.
193, 194) imposing the tax. They find, amongst other tilings, 
that the notary before whom the will was executed, as well as 
any one of the devisees or legatees, might be called upon by the 
collector of inland revenue to pay the whole of the duties, that he 
must thereupon pay, and recover the amount so paid from the 
persons interested.

Thu whole structure of the scheme of these succession duties depends 
on a system of making one person pay duties which lie is not intended to 
h'ur, Imt to obtain from other persons and their Ixmlships are. therefore. 
i impelled to hold that the taxation is not “direct taxation," and that the 
-naetment is, therefore, ultra rires.

It is argued, on this decision, that, as in this province it is 
the executor or administrator who is directed to pay, or secure 
the payment of, the duties before probate or administration is 
granted and as he must look to the parties interested to be re
couped, the tax is indirect and. therefore, beyond the compe
tence of the Provincial Legislature to levy.

The executor is directed by sec. 6 to file a statement shewing 
the property of the deceased and the persons entitled and must 
before the issue of the letters probate file a satisfactory bond for 
the payment of duties payable on property coming to his hands. 
The duties are payable upon the death of the testator or within 
eighteen .months thereafter or such further time as may be 
given by a Judge of the Surrogate Court (secs. 13. 14). The 
duty is to be deducted by the executor having in charge any 
estate, legacy or property therefrom or collected from the per
sons entitled (m •. 15). In case payment of the duty is sought to
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be avoided the Judgv of the Surrogate Court may make an order 
directing the peinons entitled to appear before him and shew 
cause why the duties should not he paid. Thus it appears that 
the probate may be granted, and it frequently, if not usually, is 
granted, before the payment of the duties, the ultimate payment 
of which is secured by the bond. The “persons entitled" are 
those indicated as those who are intended to pay. The deduction 
to In- made from “any estate legacy or property" under sec. 15 
is merely another way of stating that the executor, instead of 
collecting from the legatees or devisees personally, is to deduct 
the amount from the shares of such legatees or devisees before 
paying them over. Cnder these provisions 1 consider that the 
duties imp< scd are intended and directed to he paid by the 
estate, or, to put it more accurately, by the persons interested in 
the estate. Before the duties are actually paid the executor 
may have in hand funds of the estate sufficient to pay them. In 
that case there can surely be no doubt that the tax has been 
paid directly by the estate or those entitled. Or it may happen 
that the executor may advance the duties and subsequently re
imburse himself when funds become available. But it is difficult 
to see how a matter of simple detail, such as that would hr. can 
a fleet the substance or the real mode of the transaction. In the 
one case as in the other the executor would be merely the agent 
in making the payment for the persons entitled, who are those 
that are intended to pay and do actually pay. On a comparison 
of the terms of our own Act with those of the Quebec Act. as set 
out and examined in the judgment of the Privy Council in Cot
ton v. Rex, 11914) A.C. 176. 15 D.L.R. 283. it does seem to me 
that they differ so widely that that judgment cannot he held to 
govern the construction to be here applied.

It has been pointed out that the division of taxes into direct 
and indirect is far from logical. Take the income tax. univer
sally regarded as a direct tax. In the case of income derived 
from lands or houses it is paid directly by the landlord, but ulti
mately by the tenant. A direct tax on land, vested and assessed 
in the name of a trustee, is directly payable by and enforceable 
against the trustee, though ultimately paid by the real owners. 
In case of income from shares in corporations the tax is paid
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directly by the corporation us a rule and deducted from the 
dividends. In each of these eases, though they arc generally re
garded as direct taxes, the ultimate payer is reached but by an 
indirect method. And in the case of so-called indirect taxes, they 
may be paid directly by the ultimate payer. Examples are given 
in the articles on the subject “Taxation” in the Encyclopedia Bri
tannica. to which 1 would refer. In the case of taxes on imported, 
goods, universally regarded as indirect, a purchaser of goods 
abroad bringing them with him across the frontier, is assessed 
directly for. and must directly pay. the tax payable. It follows 
that

tin* divi»inii « i" taws into iliiwt itml indirect in thus Imavil on no real 
intrinsic difference. It is a classification fur convenience sake based upon 
a rough oliservaton of conspicuous, or apparently conspicuous, dilfcrenccs 
in the modes of levying taxes anil nothing more: Ibid.

Succession duties under our Act have been generally regarded 
as direct taxes. Those upon whom the succession devolves have 
been looked upon as those who have to pay them directly. The 
fact that tlu- payment may be made, temporarily, by tin* execu
tor, has not been regarded as constituting a tax direct upon tin* 
executors, but indirect upon the devisees or others interested. 
The executor has been regarded merely as an agent in making 
the payment. The case of a corporation making a payment of 
an income tax and charging it against the dividends payable to 
parties ultimately liable seems analogous. In the one case as in 
the other there is no question that the method of payment is more 
or less indirect, but in neither case is the indirectness of the 
levy considered so substantial as to withdraw the taxes in ques
tion from the classification of direct taxes. Throughout trans
actions of both classes the parties who arc to pay are clearly 
ascertained and defined and the payment in the meantime by the 
executor or corporation is incidental merely, a payment through 
an agency which leaves the substance of the transaction un
altered. No doubt it is possible by a statute imposing a succes
sion tax to make the method by which the tax is to be ultimately 
recovered so involved and circuitous that it would become neces
sary to regard it as transferred thereby from its proper classi
fication and constituted an indirect instead of a direct tax. That,
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it would seem, was the effect of the provisions of the Quebec Act 
as examined by Lord Moulton in Cotton v. lies, and which he 
found went beyond the competence of the Quebec Legislature. 
But under our Act the persons who pay or for whom the execu
tor makes payment are clearly determined. The Act directly 
imposes the tax upon the estate, or, rather, upon the persons 
entitled thereto. The executor is utilized as the agent to collect 
from those entitled to the estate the duties and to pay the same 
to the treasury. It is very different from a typical case of indirect 
taxes, such as customs duties paid by an importer, who pays 
them independently, expecting to be reimbursed ultimately by 
parties who may purchase from him, and who are unascertained 
by him at the time he makes his own payment. I submit, there
fore, with deference, that the mode of payment of these duties 
as prescribed by the statute, while it may in certain instances, be 
more, or less indirect, is, on the whole, and looking at the trans
action as it in substance is, essentially direct.

My conclusion, therefore, is that we must read the judgment 
in Cotton v. Uc.r in the light of the unusual provisions of the 
Quebec law therein referred to. The corresponding provisions 
of our law are simple and effective in carrying out what I have 
no doubt was the intention of the Legislature, that is. to make the 
tax payable directly by the parties beneficially interested in the 
estates of deceased persons. No question as to the validity of 
our statute has been heretofore raised, as the opinion has been 
universal in this province that the Act was unquestionably with
in the powers of the Legislature and that construction is amply 
warranted by the previous decisions of the Privy Council to 
which 1 have referred.

The provisions of our Act, quoted above, cover property 
within the province, whether the deceased was domiciled there 
or not. and movable property outside the province when the 
owner was domiciled therein. The intention is clear beyond 
question. We have here a specialty debt found within the pro
vince. properly within the province of a testator domiciled there
in. and. therefore, coming within the section under the authori
ties. In my humble opinion the duties prescribed by the Act are 
direct taxes within the province under sub-sec. (2) of sec. 92 of
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the British North America Act, and the statute is. therefore, MAN. 
within the exclusive powers of the Legislature to enact. c. a.

1 entertain no doubts as to the propriety of the order ap- 11,14 
pealed from with reference to the Little debt. re

1 would dismiss the appeal. „Mv,B
KNT Vl'I-

11 AUG ART, J.A.:—Assuming that the Succession Duties Act Haggart. j.a. 

| R.S.M. 191!$, eh. 1871 is infra vires of the Legislature of Mani
toba. 1 shall first consider whether or not the wording of the 
statute is wide enough to cover the assets of an estate such as 
those in question.

The interpretation clause defines the expression “property’’ 
as including
mil mid personal property of every description and every estate or in 
terest therein capable of being devised or be<|nenthcd by will or of passing 
on tin* death of the owner to his heirs or personal representatives.

It is to be observed that the definition is not limited to assets 
within the boundaries of Manitoba. In the same interpretation 
clause in the definition of “aggregate value" and for the purpose 
of ascertaining whether the estate is wholly or partially exempt, 
and also ascertaining the percentage of duties, it is directed 
that “there shall be included the value of any property of the 
deceased outside of Manitoba at the date of his death." In de
fining what estates do not come under the Act. sec. 4. sub-sec.
(a) enacts that the Act shall not apply to estates of less than 
$4.000 in value,
unless the aggregate value of the estate, including any portion or portion* 
thereof situate out of Manitoba is such that if the whole estate were in 
Manitoba the dutiable value would exceed $4,000.

And in sub-sec. (b) of the same section, providing for the limit 
of $25,000. it is directed that in ascertaining the amount there 
is to be included “property not situated in Manitoba.”

Section 5, as amended by the statutes of 1905. eh. 45. which 
was in force at the time of the death, says

Save as aforesaid the following property shall be subject t » succession 
duty.

And sub-sec. (a) of sec. 5, says:—
All property within this province . . . and all movable property 

locally situated out of this province and any interest therein or income
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therefrom where the owner win* domiciled in this province at the time of 
his death.

1 think that there is no question as to the intention of the Legis
lature to make such assets as those in question subject to taxa
tion on the decease of a domiciled citizen of Manitoba and I 
think also that the words of the Act arc wide enough to express 
that intention.

It was urged that the Va could never have intended
to pass legislation that would be so inequitable as to subject an 
estate perhaps to taxation here and in the Province of Saskatche
wan for the reason that it might be necessary in realizing upon the 
Kirkella land securities to take out ancillary letters of adminis
tration and to pay a succession duty also in that province. I can 
conceive of even a more extreme ease. The expansion of busi
ness in this new country has induced many men to establish large 
branches in the provinces to the west, and if a Manitoba citizen 
had a branch or agency in each of the other three western pro
vinces, connected with each of which lie had large assets the 
taxation under the succession duties of each province would 
almost amount to confiscation.

Lord Robson, in Hex v. Lovitt, 11912] A.(\ 212. after saying 
that by the comity of nations most countries recognized the 
doctrine mobilia sequuntur perst nn, and that the movables, 
no matter where they were situât* were governed by the law of 
the domicile of the deceased, p eeds to say. on page 221

'I In- principle or practice tlm linetl is considered just and expedient 
as between nations, and our t oil give it full elleet in the construction of 
taxing statutes both English and Colonial. Hut its application may lie ex
cluded by the use of apt and clear words in a statute for that purpose. The 
question now to be determined is whether that has been done in the present 
case by a legislature having full authority in that behalf.

1 think that the Manitoba Legislature have in apt and clear 
words enacted that these assets shall be subject to taxation under 
the Succession Duties Act.

It was further contended that the enactment is ultra vires; 
that the Legislature went beyond the powers defined by sec. 92. 
sub-sec. (2) of the British North America Act, and that this is 
not “direct taxation within the province.” Whether you con
sider it as a tax against the property, a tax upon the transmis-

5817
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sion, a tax upon the succession or a tax against the successor, 
whether he be a trustee or a beneficiary, it is not indirect like 
customs or excise. It is paid out of the property coming into 
the hands of the representative of the deceased.

Again, these agreements for the sale of the Kirkella lands 
are specialty debts and are situate at the place where the special
ties were found at the creditor’s death, that is. the city of Win
nipeg.

The case before us is not unlike Treasurer of Ontario v. Pat- 
tin, 22 O.L.R. 184. Pattin was a resident of Windsor, in On
tario. At his death in that town he was the owner of a large 
number of mortgages upon real estate in Michigan. The mort
gagors lived in that State and the mortgages covered real estate 
there. These mortgages were in Pattin’s custody at Windsor at 
the time of his decease. It was held by the Court of Appeal in 
Ontario that by the artificial rule of law these mortgages were 
bona notabilia in the Province of Ontario, and were subject to be 
and were in fact comprised in the list of properties held by the 
personal representative upon his application for letters of ad
ministration in Ontario. The Court consistai of four Judges, 
one of , Harrow. J.A.. dissented, but it was for the reason 
that he was not satisfied that the evidence shewed conclusively 
that the deceased had lost his domicile of origin in Michigan and 
had acquired a new domicile in Ontario. Here the agreements in 
question respecting the Kirkella lands were evidence of the in
debtedness and constituted a security for the debt as did the 
Pattin mortgages, and they were scaled instruments capable of 
creating debts by specialty.

As to the other asset known as the Little debt, there can be no 
question as to its liability to taxation. All that is required is to 
ascertain its “ value,” that is. its fair market value
after deducting all expenses in connection with its collection or 
realization.

The appeal should be dismissed.
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Appeal dismissed.
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1. MORTGAGE I 6 VI I—135) — FoREVLOHVRE—DEFICIENCY — PERSONAL HI
MKUY—('OX1HTIONH I'HEVEDENT TO.

The application of a mortgagee after foreclosure for leave to en
force his personal remedy against the mortgagor may lie granted, pro
vided the mortgagee is still prepared to re-transfer the land to the 
mortgagor upon living paid in full, and the mortgagee in the fram
ing of the vesting order may properly he saved against his implied 
liability under see. 52 Land Titles Act (Alta.).

| Lockhart v. Hardy, 9 Hem. 9 79 : Hank of Toronto v. I ruin. 28 
<!r. 397 : Hennit v. Chisholm. 19 X.S.R. 497 l allirmed in appeal to the 
Supreme Court of Canada—unreported); Vo hie v. Campbell. 21 Man. 
L.R. 597. specially referred to. |

2. Mortgage i# 111—5)—What constitctem—Form—Scrstance—Mort
GAGEK'h EIGHTH; HOW DETERMINED.

A mortgage, no matter what its form, is hut a security for the 
payment of the money covered by it, and this principle governs in 
determining the mortgagee’s rights.

Motion by a mortgagee after foreclosure for leave to enforce 
his personal remedy and for a clause in the vesting order sav
ing him from the implied covenants of see. 52 Land Titles Act 
(Alta.). *

The motion was granted.

A. //. (SoodaU, for plaintiff.

Walsh, J. :—The plaintiffs in this mortgage action, upon 
their application for a final order of foreclosure and vesting 
order after an abortive sale, ask that the remedy against the 
defendants upon the covenant to pay In* preserved by including 
in the order a paragraph reserving their rights in this respect 
and directing that none of the covenants implied under sec
tion 52 of the Land Titles Act shall apply to it. The motion has 
been referred to a Judge by the Master in Chambers.

In Colonial Investment v. King, 5 Terr. L.R. 371, McGuire. 
C.J., dismissed the action which was upon the mortgagor's 
covenant after a final order of foreclosure and vesting order, 
partly upon the ground that as the order contained nothing to 
shew that the plaintiff intended to reserve the right to sue on
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the covenant, the charge created by the mortgagor had become 
“merged in the complete ownership of the inheritance.“ It is,
I suppose, because of this that the plaintiff asks for the protec
tion to which I have referred. Although there is still the differ
ence between a mortgage under our Land Titles Act and one 
under either the English or Ontario systems which existed at 
the time of and was pointed out in the above case. I can see no 
reason upon principle why the same rights should not he ac
corded to a mortgagee of land in this province as are enjoyed 
by one in England or Ontario save, of course, as they may be 
affected by any law of the province. In all of these jurisdic
tions a mortgage, no matter what its form, is but a security for 
the payment of the money covered by it. I'pon payment being 
made the mortgage must be discharged. I’pon default being 
made in payment, the mortgagee’s right is to have the land sold 
or the mortgagor’s interest in it foreclosed. 1 am unable to see 
that the mere fact of a mortgage in this province being hut a 
charge upon the land makes any distinction in the principles to 
he applied in determining the mortgagee’s rights, for our Courts 
give effect to the charge in a proper case in exactly the same 
way as do the Courts in those < in which some title
in the land is vested in a mortgagee, namely, by an order which 
determines the mortgagor’s estate and vests his title in the 
mortgagee.

In England a mortgagee who has obtained a final order of 
foreclosure can, notwithstanding this, still pursue his remedy 
against the mortgagee unless he had in the meantime so dealt 
with the property as to make it impossible for him to restore it 
to the mortgagor in the condition in which lie got it. In Lock
hart v. Hardy, 9 Beav. 379, the Master of the Rolls says, “If 
a mortgagee obtains a foreclosure first and alleges that the value 
of the land is insufficient to pay what is due to him, he is not 
precluded from suing on the bond. ... 1 apprehend that 
so long as the mortgagee holds the estate ami is able to give 
effect to the mortgagor’s right to redeem, he may proceed on 
the bond.” This was followed in Palmer v. llcndrie, 27 Beav.
14!). and 28 Beav. 341 ; Campbell v. Ilolyland, 7 Cli.I). 166. and
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Kinnaird v. Trollope, 39 Ch.D. 636, hiuI is the view « by
all the text writers on the subject.

This appears as well to be the rule in Ontario: Tlatt v. Ash- 
bridge, 12 Grant 106 Hank of Toronto v. Irwin, 28 Grant 397 ; 
Munsen v. Hauss, 22 Grant 279, and in Nova Scotia, Kinny v. 
Chisholm, 19 N.S.R. 497 (affirmed in appeal to the Supreme 
Court of Canada—un reported ), and in Manitoba, Noble v. 
Campbell, 21 Man. L.R. 597.

Is there anything in the Land Titles Act which puts a mort
gagee of land in Alberta, who has become registered as tin* owner 
of it under a vesting order issued in his mortgage action in any 
different plight from a mortgagee of land in England or any of 
the other provinces of Canada. I do not think that there is. !i 
has been suggested to me that sec. 52 of the Act applies to a 
vesting order and that under it, the plaintiff as transferee of 
the land is impliedly tl to indemnify the defendant from 
liability under the covenants of his mortgage. This may be so, 
but even if it is, that is only an implied liability which must give 
way to something which expressly relieves the transferee from 
it. It is perfectly competent under see. 131 for an ordinary 
transferee who takes title to mortgaged lands to relieve himself 
from personal liability for the mortgage debt by apt words in 
the transfer and so, I think, may a plaintiff in such a ease as 
this be freed from such implied liability by the express language 
of his vesting order. The same result must follow here as else
where from an attempt on the part of the mortgagee after fore 
closure to enforce his personal remedy against the mortgagor. 
The foreclosure must thereby be opened up and the plaintiff I» 
prepared to re-transfer the land to the mortgagor upon being 
paid in full.

I have not had the advantage of argument on behalf of the 
defendant who was not represented before me but in the -light of 
the authorities presented to me by the plaintiff and of others 
which I have found. I see nothing to disentitle the plaintiff to 
the relief which lie asks and the order will go accordingly.

Motion granted.
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INLAND INVESTMENT CO. v. CAMPBELL.

Manitoba Court of I mirai. Iloirrll. 1/.. Ifirliartl*. Ibrilnr. Caintron. 
anil Hiififiarl. ././..I. Orlobrr 14. 11114.

1. ( '(> NTH ACTS I# IN' A III II)—I’lKloll M AXCF ; IIKIAell—Will) MIST |*FK
FORM—VXFORFSKKX COXTIXliKXVIKH.

Where there is n positive vmitniel to <lo u thing nut in itself nil 
lawful, the eontraetor must perform it or pay « la mages for not doing 
it. although through unforeseen, emit ingene ies its performative Ini' 
lieeonie unexpectedly burdensome or even impossible.

11 ala ml I mint mint Co. v. Cniuphtll. Itî D.I..IÎ. 410. varied, hut on 
this principle affirmed.]

2. Damai.ks i 6 III I*—H40i— laiss of chofits — Kkom iikkacii of voxtravt
--(iKXKItAl. HI I K—( OX IIM IN A l lox OF I’AKTIKM.

I In- general rule as to damages reeoverahle by one party against 
the other for breaeli of contract imposes such damages as might arise 
naturally from such breaeli of emit met itself or from such breach com 
milted under circumstances in the contemplation of both parties at 
the time of the contract.

II ilia ml I n rest invn t Co. \. Cain/iln II. Hi D.L.II. 410. varied, but on 
this principle affirmed; llatlhi/ \. Ha.nntlalc. 0 Kx. .HI. and Ha mil 
Ion v. Mtujill. 12 L.ll. Ir. ISO. specially referred to.|

Appeal from tin* judgment of Macdonald. .1.. Inland InnsI 
nient Co. v. Campbell, III D.L.R. 410. in favour of the plaintiff 
in an action for breach of a land subdivision agency agreement.

The appeal was allowed in part varying the judgment and 
fixing damages without a reference at $1.000, Richards, *1., dis
senting as to amount.

A. 7. Andrews, K.C.. and IV. II. Carle, for defendant, ap
pellant.

Howell, C.J.M., agreed in the result with Cameron and 
Haooart, JJ.A.

Richards, J.A. (dissenting in part):- I agree with the 
learned trial Judge and with my brother Cameron that 
the defendant did bind himself to sell the lots on the terms 
set out in the agreement, and to pay over .75 per cent, 
of the cash payments to be got on the making of the sales. 
I also agree that the defendant did not bind himself to 
collect any of the postponed payments. Hut 1 take the 
learned trial Judge’s view that, in assessing the damages, con
sideration should be given to the probability, if not practical eer-
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tainty. that some of the purchasers would make postponed pay
ments because of their obligations to do so. As to settling the 
damages, 1 agree with my brother Cameron, that this Court 
should fix them and save the cost of the reference to the Master.

There were over 800 lots in the 80 acres covered by the 
plan put on under the agreement. The defendant bound him
self to sell 150 lots in each period of three months elapsing after 
the date of the agreement, till all of the lots should be sold. Five 
such periods elapsed after the making of the agreement, but 
before the end of the sixth this action was begun. As the de
fendant would have fulfilled his covenant, as to each period, if 
he had made the sales for that period on its last day. 1 think 
there was. when the action was commenced, no liability in re
spect of the sixth period, and that, therefore, the plaintiff is 
only entitled to claim in respect of 750 lots (the number found 
by the learned trial Judge), that is. 150 for each of the five 
completed periods. The defendant sold 181 lots; so that his 
liability is only as to 500 sales that he failed to make. As to one- 
fourth of these—say 143—he was bound to make sales on which 
he got $5 cash per sale. As to the other 420 he had covenanted 
to get $10 cash down on each. The total realized in cash on the 
making of these sales, if they had been made, would be $4,975. 
The fifty-five per cent, of this, that he would have been bound 
to pay the plaintiffs, is $2,736.25. Kven if it could be established 
that none of the purchasers would have paid any of the post
poned payments, the damage suffered by the plaintiffs would. I 
think, be at least that sum. $2,730.25.

The learned trial Judge directed that, in computing the dam
ages in respect of the postponed payments, the Master should be 
guided by the proportion of such payments made in respect of 
the 181 sales that were accomplished. Ordinarily I should think 
that a correct holding. But, in view of the hard times that have 
come in the business world generally, 1 think the proportion of 
postponed payments that would probably have been made would 
be less than the proportion paid in respect of the 181 lots. Then, 
considering that the land, which apparently is really only use 
ful for farming, is less cut up than it would have been if some of 
the 569 lots had been fully paid for and the plaintiffs compelled
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to convoy them, and considering, also, that the plaintiffs would 
probably have been put to serious expense in getting rid of tin 
purchasers' rights under uncompleted agreements. I think that a 
small sum only should be allowed in addition to the $*2,730.25. 
It seems to me that $3,000 in all would be a fair amount to award 
as the plaintiffs' total damages.
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Pkhdvi:, J.A.. agreed in the result with Camkkon and 11 x«i- perdm*. j.a.

«art, .1.1.A.

Camkron, J.A. :—This is an action for damages for the cam.run. i v 
breach of an agreement under seal, dated April 24. 1912. made 
between one Millidge (and by him assigned to the plaintiff), and 
the defendant. The agreement is not one for the sale of lands, 
but an agreement by an owner giving an agent the exclusive 
right to sell the lands described therein, whereby the defendant 
agreed to subdivide and register a plan of a part of the land 
in the manner therein provided, and covenanted to sell the lots 
shewn on the plan in accordance with the terms of the provision 
in the agreement. This provision is fully set out in the judgment 
of Mi'. Justice Macdonald, who tried the case and gave judgment 
in favour of the plaintiff, with a reference to the Master to 
ascertain the damages.

The provision is that the defendant shall sell not less than 150 
lots within three months from the date of the agreement, and 
not less than the like number in each successive three months 
until the whole should have been disposed of. The terms on 
which the lots should be sold to purchasers arc fixed by the 
agreement. The total number of lots sold, if the agreement had 
been carried out, would have been in excess of 800. Some 181 
were actually sold, but on only a small proportion of these were 
nil the instalments paid.

The defendant was unable to sell the remainder of the lots 
f ir the reason that speculation in real estate of this character 
collapsed during the currency of the agreement. There does not 
appear, in point of fact, to be any particular evidence on this 
point. Nor can I see any positive evidence establishing the 
breach of contract, of which the plaintiff complains. Hut the 
case has been treated throughout as if no sales had been made
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and admitted, and as if the defendant could and would have 
carried out the contract on his part had the speculative fever
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continued to affect the public. Through the happening of un
foreseen contingencies the defendant found himself unable to 
find purchasers for these lots at the ridiculously high figures 
fixed by the agreement, and thus the agreement became impos

Cana-ron. J. A. sible of performance.
It is well established law that

where there is a positive eon tract to ilo « thing not in itself unlawful, 
the contractor must perform it. or pay «lamages for not doing it. although
in consequent..... . unforeseen accidents the performance of his contract ha*
become unexpectedly burdensome or even impossible: Pollock. Contract*. 
8th ml., p. 4.11.

Joins v. SI. John's ('ollcyc, L.R. (> Q.B. 115; Thom v. Corpor
ation of London, 1 A.C. 120.

This agreement was and is perfectly lawful, and there is no 
question that the defendant has. by his covenant deliberately 
entered into, made himself liable for the breach which has 
actually taken place. The difficulty is to arrive at a proper 
measure of damages for that breach. The general rule as to 
damages recoverable by one party against the other for a breach 
of contract is that such damages are allowed as arise in tin 
natural course of things from the breach itself, or such as max 
reasonably be supposed to have been contemplated by the parties, 
when making the contract, as the probable result of the breach. 
This statement of the law (authoritatively laid down in Hadh i 
v. Basniduh, !! Ivx. )!4I) has been criticised as not entirely a< 
curate. Parties to a contract do not contemplate its breach, or 
the probable results of a breach. Chief Baron Palles. in llamil 
Ion v. Mapill, 12 L.R. 1 r. 1 SB at 202. holds the proper statement 
of the law to be
such damages as might arise naturally from such breach of contract ii 
self, or fmm such breach committc«l under circumstances in the contempla 
tion of both parties at tin* time of the contract.

In this view the circumstances present in the minds of tie 
parties to this contract certainly included the energetic proscrit 
tion of the sale of the lots by the defendant, the payment of tie
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initial instillments, the payment over by tin- defendant of the 
proportion thereof payable to Millidge. as also of the proportion 
of any further instalments that might be reeeived by him. I 
think it ean also be assumed that the sale of all the lots by tin- 
defendant was regarded by the parties as possible and. perhaps, 
probable, though by no means certain, for the defendant was 
given the option of taking over any of the lots upon terms stated 
though not bound to do so. and the possibility of default by tin- 
defendant was foreseen and provision made for the determina
tion of the agreement thereupon. On the termination of the 
agency in the manner provided, it was no doubt conceded that 
the owner could and would resume possession.

That there was in contemplation, however, a liability on tin- 
part of the defendant for the deferred payments, if these were 
not made after the lots were actually sold is difficult to believe. 
That there should be a liability therefor when the lots had not 
been sold at all. and the failure to sell was not due to the de 
fendant's neglect or want of energy, could not possibly have 
been contemplated by the parties. Damages in either ease would 
be of a highly speculative character, difficult, if not practically 
impossible, of calculation. What was directly in contemplation 
ot the parties, in respect of tin; deferred payments by pur
chasers, was the liability of tin- defendant to account therefor 
when they came to his hands, lie did not bind himself to collect, 
nor did he guarantee these payments. Mis right to 4Ô per cent, 
of these payments was evidently relied upon as a sufficient in 
dueement energetically to prosecute their collection. In view 
of the altered circumstances after the making of the agreement 
and its partial performance, the contention that the returns on 
the sales already made should constitute a basis for fixing the 
damage sustained by reason of the failure to sell those remaining 
undisposed of, cannot, in my view, be accepted. Some addi
tional payments might have been made, but it is impossible to 
estimate with any degree of accuracy, their number or amounts. 
It would become the merest guess work.

It is further to Ik- remembered that the plaintiff has tin- 
land. that is. with the exception of the lots which have been, or 
will be. paid for in full. The time for the subdivision of the
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second eighty uercK did not arrive, so that our considerations 
must he confined to tin- first eighty only. The land now lias 
value as land for farm purposes only.

In arriving at the amount of the damages, we need not go 
into a close calculation, for we must assume a certain latitude in 
the matter. Notwithstanding the express terms of the covenant 
there is shewn in the agreement an apprehension that the public 
might decline to seize tin- opportunities offered. The learned 
trial Judge justly states that neither party deserves any particu
lar sympathy. As lias been pointed out, the plaintiff retains 
the unsold land which, owing to its situation, is of considerable 
value, lie would retain it. also, if initial payments had been 
made on the unsold hits and the purchases had not been com
pleted. It is not an easy matter to arrive at a conclusion, but. 
after consideration. I would say that the sum of $1,000 damages 
is ample compensation for the breach.

1 would dispense with the reference directed by the learned 
trial Judge and amend the judgment appealed from accord
ingly. The plaintiff is entitled to the costs of the action up to 
and including the trial. There will be no costs of this appeal.

Hnccart, j.A. 11 Aug art, J.A.:- By an agreement made on April 24. 1012.
between one Millidge. the assignor of the plaintiffs, and the de
fendant, the defendant agreed to sell not less than 150 lots within 
three months, and thereafter not to sell less ( I take it the parties 
meant to say to sttl not less) than 1.10 lots in each successive three 
months until all of the lots described in a certain subdivision to 
be made should have been sold, and the terms to be given to the 
purchasers were that ten per cent, of the purchase price should 
be paid in cash and 10 per cent, in equal successive monthly in
stalments. provided that 2.1 per cent, of the lots might be sold for 
5 per cent, cash and .1 per cent, a month in monthly instalments. 
Lots 2.1 ft. by 120 ft. were to be sold at not less than $100 and 
those of a greater area should be at a purportionatelv larger 
price. The plaintiffs were to receive .15 per cent, and the de 
defendant 4.1 per cent, of the moneys received from purchasers. 
To satisfy the covenant, the defendant would, up to the time of 
bringing this suit, have to sell 7.10 lots. lie only sold 1S1 lots, lie
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fore the close of the trial counsel for both parties admitted that 
the plaintitïs had received their proportion of the moneys shewn 
in ex. Id. being the statement of < letober 17 : hut the plaintiffs dis
puted the right to make the deductions in respect of lands can
celled and moneys refunded to purchasers. I agree with the 
trial .fudge that the contract has been proved and a breach has 
also been proved.

The trouble here arises, have we evidence before us to prove 
the damages sustained. The defendant did not guarantee 11n
payments. Substantially tin- defendant paid over to the plain
tiffs their proportion of the moneys collected. We have not be
fore us the data to decide whether the defendant is entitled to 
credit in respect of the $390 under the heading of “lots can
celled. re-sold and twice settled for” whatever that means, ami 
the $985 under the heading of “moneys refunded to purchas
ers.” making a total of $1.375. 55 per cent, of which, namely. 
$726.75, the defendant charges against the plaintiffs.

On the trial the plaintiffs’ counsel suggested that if it 
should be held that the plaintiffs were entitled to damages, that 
these damages might be reduced by the value of the property still 
remaining with them not having been sold.

There is some evidence given as to the value of the property 
by tin- plaintiffs' witnesses. One Maber. who has been engaged 
in the real estate business, says he considers the property to be 
worth at the present time $100 an acre. It is not clear what area 
will remain on the plaintiffs' hands, nor what lie should be 
charged with. The onus is strictly on the plaintiffs. The plain
tiffs’ claim is not the most meritorious one. The plaintiffs are 
in no better position than Millidge. who was one of the origina
tors of the scheme to sell what are really worthless lots to the 
Winnipeg people. If an attempt had been made to sell at Bran
don. the people approached to purchase might, before closing the 
bargain, think of inspecting the location of the property.

1 am not sure that the trial Judge was not right in making the 
reference. It is suggested by my brother Judges that we ought 
to save tht- parties the expense of this reference and endeavour, 
as a jury, to make the best estimate we can of the damage actually 
sustained on the material before us.
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For the above reasons, it is with some reluct a live I assent to a 
general verdict being given for the plaintiffs for $1,000, the 
amount agreed upon.

Appeal allowed in pari.

MAN.
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BROOK v. CANADIAN PACIFIC R. CO.

Manitoba Court of I/»/><«/. Ho mil. C.J.M.. Ifirlomls. 1‘cnlnr, Cameron, 
anti llaj/fiart, •/</..[. October 1,'t, 1104.

I. Railways (<lll>—72)—Injiky to animals uy thains — Catti.k 
lilAKIIS; «.AIKS—“IxesKI) II lull WAY"—RAILWAY ACT.

I hr Rail wax Aft, R.S.C. IllUli. ch. )I7. «lues mil furliid, cither liy sec. 
2.i4 or oihtrwiM'. the erection of a farm crossing in li«-u of cattle 
guards at a road allowance which is iiiniscti as a highway and is in 
tact UM»d as farm land, and where a railway cumpaiix ami an adjoin 
ing farm owner concur in so treating an "unused highway" the farm 
owner is hound under sec. 2*m to ki*ep the gales on each sith* of tin* 
rail wax closed when not in use. and damage to tin- owner’s animals 
through his oxxii neglect to |ierform such statutory duty is not re 
coveruhlc from the railway company no negligence on the part of 
tliosi in charge id the train being shewn.

Statement APPEAL from tin- judgment of 11 is Honour .fudge Mickle, 
County Court Judge, iu favour of the plaintiff in an action for 
damages for the loss of a horse which got upon the defendants' 
track.

The appeal was allowed. IIaouart, J.A., dissenting.

L. J. He y cruft, for the defendants.
II. /*'. Mau!son, K.C.. for the plaintiff.

Richards, j.A. Un iiAitDs, J.A. :—The plaintiff owned tin* north-east quar
ter of a section and the north-west quarter of the section next 
adjoining it on tin- cast. The road allowance between these 
(|iiart«*r sections was unimproved, and was unused as a high
way localise it ran through a small lake a short distance north 
of the plaintiff s land, and through another a short distance 
south of his land. The defendants’ right of way cross«-d both 
of these quarter sections and the roa«l allowance between them, 
in a direction that, for purposes of this action, may he called 
from east to west.

Ilet'mv till' plaintiff owned or occupied his luinl tin- ilrlVn- 
il.-mls fenced their right of way, putting a farm crossing, with
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gates, at cavil quarter section and swing gates at tile inter
section of the road allowance with their right of way. They 
did not erect cross fences or cattle guards at the intersection.

The plaintiff did not fence off the road allowance from his 
quarter section. Instead of doing so lie put a gate across it 
from tin* north-east corner of one of his quarter sections to the 
north-west confer of the other. For years lie used the part of 
the road allowance between such gate and the railway, together 
with adjoining portions of his quarter sections, as one field for 
pasturing his cattle and horses. During that period lie used, as 
a farm crossing, the gates put in by the defendants at the in
tersection with the road allowance. The gates opposite the road 
allowance were left open one day and his horses, which were in 
the field, got through them on to the right of way. One of them, 
a mare, was killed by a train of the defendants going east, un
der circumstances shewing no negligence on tin- part of those in 
charge of tin* train. It seems to me that, as between the plain
tiff and the defendants, the road allowance should not be con
sidered to be a highway. They both treated it as part of the 
plaintiff's field, he by using it as such and treating tin* gates 
as a farm crossing, and they by putting up and maintaining 
those gates. Section 255 says:—

MAN
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'III** |m*ihuii* for whose use fmni eiossinj-s are furnished -thaII keep the 
giile*. on each aide of the railway closed, when not in use.

Patently these gati-s wet..... reeled liv the defendants for the
use of the occupier of the Held, of wliieli the road allowanee 
formed part, and were accepted anil used by the plaintiff as 
sueh. There is nothing in the Act. that 1 can find, that forbids
........ faction of a farm crossing at a road allowanee which is
imiised as a highway, and is in fact used as farm land. It would 
he unjust to hold that the plaintiff, using the crossing as such, 
should lie freed from liability attaching to it as such. As the 
plaintiff did not keep the gates closed. 1 think he cannot re- 
raver, as the accident happened through his neglect to perform 
the statutory duty imposed on him hy sec. 255.

1 cannot assent to the plaintiffs contention that the gates 
ill question should hi- treated as a defective fence.
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MAN. With deference, I would allow the appeal with costa, art
V. A. aside the judgment appealed from and enter judgment for the

BROOK
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defendants without costs.

Howell, O.J.M., Perdce, and Cameron, JJ.A., concurred 
with Richards, .LA.

Hnggart, J.A. 
'disserting)

11 auu.xrt, -I.A. (dissenting) :—As the parties to the suit for 
some years before the accident had acquiesced in the existing 
conditions, as the plaintiff had enclosed portions of the two 
quarter sections, including the portion of the highway lying be
tween these parts, in one field, placing a fence across the road 
along the northern limit, no one objecting thereto, and as the 
crossing in question was treated and used as a farm crossing by 
both parties, and the whole enclosure as the field of the plain 
tiff, 1 thought on the argument that justice would be done by 
applying the law so far as the same applies to farm crossings 
which imposes on the persons for whose use farm crossings un
furnished the duty of keeping the gates at each side of the rail
way closed when not in use: Railway Act. R.S.C. eh. 117. see. 200.

The fences along the right of way of the railway were built 
twenty years ago. and the plaintiff entered into possession of tin- 
farm about eight years ago. When the railway fences wen- 
erected the land was vacant. In crossing the road between sec
tions 33 and 34, the defendants did not erect cattle guards on 
each side of the highway and turn the fences into the respective 
cattleguards, as required by sec. 2.14; but in lieu thereof put in 
the swinging gates used at farm crossings. Now. would the facts 
that the plaintiff, perhaps to save expense and have one en
closure instead of two. and that he used the crossing as an ord
inary farm crossing absolve the defendants from the duty im
posed by see. 214 to erect cattle guards and the consequent lia
bility under see. 427. sub-sec. (2) for the full amount of dam
ages sustained by the person injured by reason of the omission 
to do the act required to be done by the statute. 1 do not think 
then- was anything done by the parties to relieve them or either 
of them from their statutory obligations.

As pointed out by the trial Judge in his reasons wherein In
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gives the principal fuels of the vase, tliis allowance for a road 
is still a highway. The soil and freehold are vested in His Maj
esty for the use of the province, and the municipality or any 
one affected could have the road opened and the gates removed 
as obstructions.

I do not think the horse was "at large" before it got on tin- 
right of way. The horse was "at home ." I'alo v. C..V./Z. Co., 14 
D.L.R. 902, 29 O.L.R. 413. lti Can. Kv. Cas. 1. The defendants 
have not, to my mind, established
that such animal gut at large through the negligence or wilful act or omis 
'ion of the owner or his agent or of the custodian of such animal or his

as required by sub-sec. 4 of sec. 294. as amended by see. S, eh. 
.')(). 9 & lu Kdw. VII. Dominion statutes.

The portion of the road allowance enclosed is none the less 
a highway because of the existence of the railway gates and 
the gate erected by the plaint iff*. Any person desiring to use 
this highway could remove these gates as obstructions, if no 
breach of the peace were committed. If, then, this had been 
done, and a horse got on the right of way of the railway, as did 
the horse in question, where there was no proper highway cross
ing, then the defendants would be liable whether it belonged to 
the plaintiff or some other person. The defendants could have 
protected themselves by complying with the Railway Act. Hav
ing omitted to do what the statute requires the defendants are 
liable under sec. 427, sub-sec. (2).

I would dismiss tin* appeal.
Appeal allowed.

CAMPBELL v. NORTHERN CROWN BANK

Mn ni lt> bit Court of Appui I, lion ill. <*../. I/.. I{ielnirtln. Peril m-. Cameron, awl 
Hop part. t. October 1.1. 1914.

I. Dam.viks I is III .r—‘JOOI—Dktkxtiox OK VKRKOXAI. I'ROI’KRTY VlNIHC 
TIVK AXI) SVKVIAI. DA.MAliKH—lili.UT TO. 

lu mi netioii of ilcliuuc (lie plaintiIV. though successful on the tiinin 
issue, is not cutitlcil to vindictive ilanmges; nor can lie recover special 
damages unless claimed by his pleadings.

Appeal from the judgment of His Honour .fudge Mickle of 
the County Court in plaintiff’s favour.
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MAN. The action was brought for the return of a mare which had
C. A.
1014

been seized by the defendant and for damages for plaintiff’s 
having been deprived of the use of the horse. The defence set

CAMPBELL
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up was that the horse was under seizure at the time it was sold 
to the plaintiff and the lien note under which it was seized was 
in the possession of one E. A. Burbank for collection. Defen
dant also held a chattel mortgage on tin* horse and seized under

Statement the same. The lien note had been paid in full by the defendant. 
The ease was tried before a jury which brought in a verdict 
for the plaintiff for the return of the mare and damages for 
$3.50 tor each working day from January 8 to April 7. making 

in all.
The appeal was allowed in part.

A. II. Hudson, for the defendant.
II. F. Maulson, K.C., for the plaintiff.

Cami-ron, J.A.

The judgment of the Court was delivered by

Cameron, J.A. : In this ease the damages in an action of 
detinue in the County Court, tried at Rosshurn, before 1 lis 
Honour Judge Mickle, were fixed by the jury at $3.50 for each 
working day from January 8 to April 7. in all. No special
damage is alleged and therefore none is recoverable. Bullen & 
Leake, p. 54: <Mgers on Pleading (8th ed.), 196:—

Special dannigm may Ik* given health** the valut* of the goods, if such 
damages have been sustained, and are not too remote and are claimed in 
the statement of claim. Vindictive damages cannot Is* awarded in an ac
tion of trover or detinue: ifalshury’a Laws of England, vol. 27. p. 900.

Mr. Maulson for the plaintiff, did not attempt to uphold the 
verdict on the ground that it was given for special damage, but 
on the ground that they were vindictive or punitive in char
acter. This ground, however, is plainly not justified by auth
ority. He alleged that the proceedings in the first action of re
plevin by the bank were, on their face, beyond the jurisdiction 
of the County Court. But those proceedings were never im
peached and still stand. The verdict for the return of the horse 
must remain, but that for damages must be set aside, and a ver
dict for $10 substituted therefor. The appeal must, in my op-
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inion. lx* allowed, and tin* judgment entered must he amended, 
in accordance with tin* foregoing. The defendant hank had to 
come to this Court for relief and must he given its costs of this 
appeal.

The plaintiff is entitled to his costs in the County Court.

Appeal (illoiVid in pari.
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REX v. MULVIHILL. B. C.

liri fifth Columbia Court of !/»/*««/. Unetlonahl. |.. Inintj, Unit in. C. A.
Hallihcr aiul McCItillipH. ././January 27, 1914. |«i|4

1. < ONTIN LANCE AXI) ADJOVRNMEXT (6 11—7 I—CRIMINAL TRIAL — Am

Au application l»y tlm accused to postpone a criminal trial la-cause 
of the absence of his witnesses is to la* made after plea pleaded, and 
although in an ordinary case an allidavit in common form i* suffi
cient. yet where from the nature of the ease, or from the affidavit 
on the opposite aide, the court has reason to suspect that the appli
cation is not made honA title for the purpose of obtaining material 
evidence but merely for delay, the court will require to be satisfied 
specially by affidavit, to ) that the persons are material witnesses;
(hi that there has been no neglect in omitting to apply to them and 
endeavouring to procure their attendance, and (©) that there is rea
sonable expectation of counsel lieing able to procure their attendance 
at the future date if a postponement he granted.

Iff. v. D’Eou, 1 W. B!. RIO. 3 Burr. 1513. 96 Eng. R. 295. applied. 1
2. Appeal (fiVJIE—320)—Qt estions or i.aw Criminal appeal -Re

fusal TO POSTPONE TRIAL.

The discretion of the trial judge at a criminal trial in refusing 
to grant a postponement to enable the defence to make enquiries ns 
to the antecedents of two Crown witnesses who had not been examined 
at the preliminary enquiry, is not a question of law which can Is; 
reserved under Cr. Code 1906, sec. 1014.

I A', v. JtilitiHon, 2 Car. & K. 354. referred to; A*, v. Itlythe, 15 Can.
Cr. Cas. 224. 19 O.L.R. 389. considered. |

3. Witnesses (611 B—37)—Cross-examination or accise»—Qvestion
AFFECTING CREDIBILITY.

When the accused becomes a witness on his own behalf he may be 
cross-examined as to whether he has liecn convicted of any offence, 
even though the conviction is altogether irrelevant to the matter in 
issue, the inquiry being relevant as affecting the credibility of the 
accused.

[Word v. Hinfirhl. 49 L..I.C.P. 090. and Canada Evidence Act, 1900. 
sec. 12, referred to.]

I. Witnesses (6 11 H—43)—Cross examination—Statement of acclsed
IN PRIOR PROCEEDING—ABSENCE OF RECORD.

An accused person on a murder trial giving testimony on his own 
behalf may be asked whether or not he made a certain statement at 
the inquest although the original depositions are not available in 
court; and lie has no right to demand before answering that lie lie
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B.C. informed of what was taken down in the depositions; lint if use is 
to lie made of the latter to contradict him the original deposition

C. A.
1914

should he produced.
5. Witnesses (8 III—54)—Contkadiction on immaterial matter.

Rex

Mvi.viiiill.

Where the accused giving evidence on his own behalf in a criminal 
trial is asked, in the course of his cross-examination as to some 
previous offence alunit some irrelevant fact, the Crown is hound hy 
liis answer and cannot tender testimony in contradiction thereof.
11‘< r Galliher, J.A.)

| If. v. .1/ ttwa, 17 Can. Cr. Cas. 285, 22 O.L.R. 227. approved j

Statement Criminal appeal on a case stated by Murphy, J.
The conviction was affirmed. McPiullii’s, J.A.. dissenting.

MacintyrCf for prisoner.
//. W. It. Moore, for the Crown.

Macdonald, Macdonald, ('.J.A. :—T concur with the judgment of my 
learned brother Irving.

Irving. J.A. Irving, J.A.:- -The questions involved come before us on a 
case stated by the Honourable Mr. Justice Murphy, before 
whom, sitting at Clinton, the accused was brought for
trial on October lb, 1913, upon a charge of murder alleged to 
have been committed at Burns Lake, on the Grand Trunk Paci
fie Railway line of construction, on July 29, 1913.

An inquest was held upon the body of the deceased at which 
the accused attended and gave evidence. Afterwards he was 
brought before a magistrate and committed for trial. He, in 
the meantime, was in custody in the provincial gaol at New 
Westminster.

At Clinton, on the opening of the assize, Mr. Macintyrc, at 
the request of the learned Judge, undertook to act as prisoner’s 
counsel.

lie was then informed by tin* counsel for the Crown of two 
things :—•

1st. That the depositions taken at the inquest had not been 
received from the coroner, and

2nd. That the Crown intended to give in evidence the tesli 
mony of the two men Ray Olson and Joseph Servent, who had 
not been examined at the preliminary hearing before the magis
trate. At the same time a copy of a letter written by Constable
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MvI mivs—the eonstable stationed in the vicinity of I turns Lake B C
—^•containing a resume of the evidence which would probably c.A.
he given by the two men, was handed to Mr. Macintyre. I!'14

Mr. Macintyre thereupon applied to the Judge for a post- kkx 
nonement of the trial, and the first question submitted to us is. ,, '

\III \ Ml III
was the accused entitled to a traverse of the trial to the spring 
(•>., the next ) assizeswhich would mean a postponement for 
some six or seven months. IIis counsel claimed that he was 
taken by surprise by the introduction of this new evidence, and 
he asked that he might he given a better opportunity of obtain
ing evidence in answer to that which would be given by these 
two men.

The postponement of the trial of a criminal charge is always 
a matter of anxiety to a Judge so much can be .aid in almost 
every case for and against the motion, whether the application 
is by the Crown or by the prisoner.

The principle upon which a Court proceeds in putting off a 
trial were very fully considered in the case of //. v. I)’Eon 
(1764), 1 Win. Blackstone 510, 3 Burr. 1513. 06 Eng. R. 205. 
where an information was filed, <r officio, against the defendant 
for a libel on the French Ambassador. In that case it was laid 
down by Lord Mansfield that no crime was so great, and no 
proceedings so instantaneous, but that, upon sufficient grounds, 
the trial may be put off; but to grant a postponement of a trial 
on the ground of absence of witnesses three conditions are neces
sary, 1st, the Court must be satisfied that the absent witnesses 
are material witnesses in the case; 2nd, it must be shewn that 
the party applying has been guilty of no laches or neglect in 
omitting to endeavour to procure the attendance of these wit
nesses ; and 3rd, the Court must be satisfied that there is a 
reasonable expectation that the witnesses can be procured at 
the future time at which it is prayed to put off the trial.

The application should be made after plea pleaded, and al
though in an ordinary case an affidavit in common form is 
sufficient, yet where from the nature of the case, or from the 
affidavit on tin* opposite side, the Court has reason to suspect 
that the application is not made bond fide for the purpose of 
obtaining material evidence, but merely for delay, the Court
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B C- will examine |»«rticularl.v into the grounds for the application ;
c. A. »iid it will require to he satisfied, specially, by affidavit, firstly.
11,14 that the persons are material witnesses, which must be sworn
Rex t<> positively, and not merely on belief ; secondly, that there has

i \mn i lH*en no neglect in omitting to apply to them, and endeavouring
to procure their attendance ; and thirdly, that there is a rea
sonable expectation of counsel being able to procure their at
tendance at the future date, if granted: .‘1 Burr. 1514-5.

But, notwithstanding these requirements, it is the constant 
practice at the Old Bailey not to put off trials for the absence 
of witnesses to character only, on account of the facility of 
making such applications in delay of justice : per Lawrence, .1 . 
in /«'< r v. Jones (1806), 8 East. 'll. at :14. 10.'! Eng. R. 256, at 
257.

No affidavit was filed or sworn in the case now before us. 
We are told that the learned Judge dispensed with the making 
of an affidavit, and agreed to accept the representation of pri
soner s counsel. It is to be regretted that there should be any 
departure from the established practice—established in 1764 
(if not before) and continued until this day—on so delicate 
and important a matter as the postponing of a criminal trial 
on so grave a charge. We have, however, the representations of 
the prisoner’s counsel set out in the stated case. They are eon 
tained in the following extract :—-

Mr. Macintyn-. counsel for the accused, thereupon asked for a tra 
verse until the following assizes upon the grounds that the memorandum 
was evidence directly against the accused and much stronger than am 
given at the preliminary ; that these men were in the neighbourhood at 
the time the alleged offence was committed, that there was no reason win 
their evidence might not have been given at the preliminary and being 
offered now it was impossible for the accused to prepare to meet their 
testimony by empiiring into their antecedents and the reason their 
evidence had not been given at the preliminary and was now being given. 
that the accused had no means and was unahle in any case to have pie 
pared bis defence ; that he was a stranger in the province and had been 
incarcerated in Westminster since his preliminary; that whilst in W'e-t 
minster he had sent word to Vancouver to obtain the services of a lawyei 
but, apparently, the message miscarried, and that from the very natui- 
of the evidence proposed to he given, it was clear that he ought to have 
time to prepare to meet it.
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These representations and statements, if they were em
bodied in an affidavit, would fall far short of the special affi
davit required by the established practice. In particular there 
is no assertion that the evidence which lie hoped to obtain would 
be available in May, 1914.

Again, the foundation of his application is not that he now 
knows of certain material witnesses, but that he wishes to en
quire into the antecedents of Olson and Sargent.

In the case Rufina v. .Johnson i 1847 t, 2 Car. & K. .‘154, this 
same ground was put forward. There the witnesses who had 
not been examined at the preliminary examination were to be 
called, in order to shew previous attempts on the part of the 
accused, who was charged with poisoning, of a kind similar to 
that charged in the indictment. Alderson, II., said :—

This appears to me to he an entirely new application. Suppose that the 
trial was to he postponed, and that the prosecutors were to discover fresh 
evidence before the next assizes, is it again to he postponed ? 1 cannot
think this is a sutlicient ground for postponing the trial.

His Lordship, nevertheless, consulted with Kolfe, 11. (after
wards Lord Cranworth), and ultimately refused the applica
tion. This seems to me very weighty authority as to the insuffi
ciency of the grounds put forward by the prisoner's counsel 
for postponing the trial at all.

But, although Mr. Justice Murphy was unwilling to post
pone the trial till the spring, lie intimated that he was willing 
to allow the case to stand over for about two weeks, that is. until 
the Vernon assizes, but this the prisoner's counsel declined, as, 
owing to his other engagements, it would be impossible for him 
to give, in the proposed interval, any attention to the prepara
tion of the defence.

The case continues :—
And In- intimated that, unless the adjournment were granted until the 

spring assizes, the trial might as well go on. And the trial accordingly 
proceeded.

In these circumstances I am of opinion that, assuming that 
this is a question of law within the meaning of sec. 1014 of the 
Code, it must be- answered in the affirmative and against the 
prisoner.
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Irving, J.A.

Before parting with the matter dealt with in the first ques
tion, I would like to say that, in my opinion, the question is 
not one that ean or should be reserved under see. 1014. Riddell. 
J., expressed the same view in Hi x v. Illi/thr (1909), 15 Can. 
Cr. ( 'as. 224, 19 Ont. L.R.. at p. 089, and although an appeal 
was taken from his decision, this point was not questioned by 
the prisoner’s counsel.

In /,*. v. Lt iris (1909), 78 L.J.K.B. 722, it was held that the 
discretion of a .Judge in discharging a jury was not a ques
tion of law for the Court of Appeal to deal with.

In IL v. llmjhis (1910), 22 O.L.R. 044. 17 Can. Cr. Cas. 
450, the indictment contained two counts. According to tin- 
report of the proceedings at the trial, no request was made 
for separate trials, hut it was stated in argument that such 
a request had been made. Maelaren, J.A., said:

Assuming that tin- request was made it was. under see. 8f>7. a matter 
for the discretion of the trial .fudge. Me have no right to review that dis
cretion. or to substitute our own for it. Appeals to this Court are limited 
to questions of law.

Meredith, J.A., said :—
(It is) a question of procedure rather than law. . . .

He then in the result adds:—
If the question is not one of law. there was no power to reserve it.

The other three judges concurred.
It is a matter of procedure, and rests largely in the dis

cretion of tin- trial .Judge. It was not matter (under the old 
practice) that would appear on the return to a writ of error, 
nor would it have been dealt with by the Court of Crown Cases 
Reserved, which Court had power under 11 and 12 Viet, eh 
78, to consider “any question of law.” Sir .James Citzjann-s 
Stephen in his Digest of the Law of Criminal Procedure, says, 
p. 199: -

Such questions may not relate to irregularities of practice which mn\ 
constitute a mistrial.

There is high authority (Abbott, C.J.), in delivering the 
opinion of the .Judges in The (Juan's case *(1820), 2 Bro. & 
Bing. 284 at 215, 129 Eng. R. 97b at 988, for saying
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that tiivti ami subtle distinctions arc avoided in our ( muts as much as 
possible, especially in matters of practice, on account of tin- delay, con- 
fusion and uncertainty to which siieli distinctions naturally lead.

In disposing of matters arising at a trial a very great deal 
is, of necessity, committed to the discretion of tin- trial .Judge, 
and Courts of Appeal are very loth to interfere with the exor
cise of such discretion. In //. v. f'ripix //, |1!U1 1 K.B. 14Ü 
at 1Ô7. there is a reference to the Court of Appeal interfering 
with tin* discretion of tin- trial .Judge which supports the above 
statement. It is to lie noted that under 8!HJ (r) the statute has 
made a determination of the Judge as to allowing an amend
ment a question of law which may he reviewed.

In connection with the statement of the learned trial Judge 
that it was in the course of tin- trial that the prisoner's counsel 
intimated that In- would ask for a reserved case, it is to lie ob
served that tin- application and refusal for a postponement of 
the trial must be determined i if at all' upon the material pre
sented to the Court at the time of the application, and not by 
what subsequently appears in the course of the trial. I have 
therefore avoided dealing with much which was pressed upon 
us during the argument.

The other two questions can be dealt with more shortly. 
The second question is:

(,). Was I right in permitting the counsel fur tin- Crown to ask the 
accused if lie had lieeii charged with or committed the ollcnccs referred to 
in the a I Hive questions.

In cross-examination i IMiipson. ."ith ed.. pp. 4tiJ and 474 . a 
witness may be asked not only as to facts in issue, or directly 
relevant thereto, but all questions tending 1) to test his means 
of knowledge, opportunities of observation, reasons for recol
lection and belief, and powers of memory, perception and judg
ment ; or (2) to expose the errors, omissions, contradictions and 
improbabilities in his testimony; or id) to impeach his credit 
by attacking his character, antecedents, associations, and mode 
of life; and in particular, by eliciting («) that he has made 
previous statements inconsistent with his present testimony; or 
(/>) that he Ls biassed or partial in relation to tin- parties to tin- 
cause; or (<•) that In- has been convicted of any criminal olVcnee.
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B. C. In Ilex v. D’Aoust (1902), 3 O.L.R. 653, at 655 & 656, 5 Can.
C. A.
1911

Cr. Cas. 407, at 410 & 411, on a ease reserved, where prisoner, 
aecused of robbery, had been cross-examined as to a number

R EX of previous convictions, Armour, C.J.O., pointed out the differ

Mi i.vmu.i..
ence between our Act and the English, and said :—

Xor is there any other provision limiting in any way the cross-examin
Inlng, J.A. ation of a person charged with an ollence who becomes a witness in his 

own India If.

Osler, J.A., said :—
vYlien lie (th- prisoner) does so. he puts himself forward as a credible 

person, and. except in so far as lie may be shielded by some statutory pro
tection. lie is in the same situation as any other witness, as regards lia- 
bilitv to and extent of cross-examination.

The other three .Judges, Macleimau, Moss, and (Jarrow, .13. 
A., concurred.

Section 12 permits a witness to be questioned as to whether 
lie has been convicted of any offence; and to prove it, if denied, 
even though the conviction is altogether irrelevant to the mat
ter in issue: Ward v. Sin field, 4!) L.J.C.P. 696. at 697.

The second question should, in my opinion, be answered in 
tin- affirmative. 1 express no opinion as to the propriety of 
those questions, but 1 take advantage of the occasion to quote 
what was said by Lord Mersey in the Titanic Investigation:—

According to the practice of tin* English Bar, unless there is evideno- 
to warrant a gross imputation being made, counsel should not make it by 
question.

It was pressed upon us that this cross-examination pre
judiced the prisoner in the eyes of the jury. It may be well to 
point out that we have to deal with questions of law, and tin- 
question of “substantial wrong” does not arise unless and 
until it is shewn that there was some error in law.

The third question, which is,
3. Was | right in permitting the accused to be cross-examined on In

al leged testimony at the impiest in the absence of the original depo-i

must also be answered in the affirmative. See sec. 16 of tin 
Evidence Act, R.S.B.C. 1911, eh. 78. This is a reproduction 
of Imp. Stat. 28 & 29 Viet. eh. 18. sec. 5. Under this section a 
witness may be asked whether he has said a certain thing or
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not iit tin* inquest. He has no right to ask before answering B. C.
that he wants to see or hear what has been taken down in the (. ,\
depositions. If, however, the matter is carried further, and l»U
the document is to he used for the purpose of contradicting him, u,:x
then it must he produced. Mri.viiiu i.

Martin, J.A. :—Three questions are stated for our con- Martin. a. 
sidération, and 1 answer them thus:—

Q. 1. In the negative, and to determine it 1 must first pass 
upon the contention of the Crown that it is not open to this 
Court to review the discretion of the learned trial Judge, which 
is submitted to be absolute, and it is further suggested that his 
decision in the exercise of his discretion on the facts before him 
is one of fact, and not one of law, and, therefore, cannot be re
served under sec. 1014. To clear the ground, 1 deal with this 
latter point first, and after mature reflection Ipive reached the 
conclusion that it cannot be sustained. It is the duty of the 
trial Judge to first find the facts upon which his discretion may 
be grounded, or as the Court of King's Bench i Appeal side) 
put it. unanimously, in K. v. Fortin- (1903), 7 Can. Cr. Cas.
417, at 420 :—

'I lie fuels of tin* ease are fourni liy the petty jury (or the .luilge when 
lie is constituted the trier of the facts) and the quest ions of law are de
cided in all cases by the Judge.

Having then found the facts, as to which he is on an appli
cation of this kind, the sole “constituted trier,” lie proceeds to 
give a decision thereon, in other words, he exercises his dis
cretion. There is, in my opinion, no distinction in principle be
tween this discretion and any other ruling that it Judge has to 
give upon facts found by himself or by a jury ; the application 
of the Judge’s mind to facts as found, in order to give a ruling 
thereon, is just as much a question of law, or at least legal 
practice founded upon facts, in the one case as in the other, 
because, as Lord Chancellor Halsbury said, in Sharpe v. Wake
field, [1891| AX’. 173, at 179,
"discretion” means, when it is said that something is to he done within 
the discretion of the authorities, that that something is to lie done ac
cording to the rules of reason and justice, not according to private op
inion; according to law, and not humour. It is to lie. not arbitrary, 
vague, and fanciful, hut legal and regular.
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Then* un* undoubtedly cases in which the discretion lias been 
held to In* absolute, either upon a statute or < ./• neetxsilalt rei, 
hut. even in those eases, the Court to must look to see
that there are facts which supply a foundation for the exercise 
of the discretion, because, if such facts do not exist, neither does 
the right to exercise the discretion because that right could only 
he invoked by the occurrence of the facts. This, for example, 
is recognized in magistrates' cases, in one of which. //. v. Evan.s 
11890), 54 J.l\ 471, Lord Chief Justice Coleridge said:—

It is true that there is u rule of this Court that the discretion of 
magistrates is not to he interfered with, so long as that discretion is 
based on lilting materials.

and applying that expression to the facts, the Court held that
We think lie i magistrate i has exercised this power of adjournment 

unreasonably, and that lie ought now at once to proceed with the hearing.

Some examples of absolute discretion are (1) the right of 
a Judge to relax the general rule of evidence, and allow the 
Crown to give further evidence after the close of the prisoner's 
case: If. v. Wong On 1904), 8 Can. Cr. Cas. 423, 10 IVML 555. 
also to allow leading questions—Lauder v. Lauder (1855), 5 
Ir. C.L. 20. at 38, an unanimous decision of the Irish Common 
Pleas < n bane, and approved in Ex Emit llottondt »/ (1909), 2 
K.B. 14. 21, and see also Oh 1st n v. T<rnro (1874), L.K. 10 Ch. 
127. and t f. If. v. Crippen, 11911 1 K.B. 149, on another point 
of evidence : (2) the determination of the hostility of a wit
ness. i.t“in case the witness shall, in'the opinion of the Judge 
prove adverse." because the Judge's discretion must be prin
cipally. if not wholly, guided by the witness's behaviour and 
language in the witness-box"—If in \. Howard ( 188(1), 1(1 
tj.B.I). (181; (3) the granting of a view under sec. 958 of the 

.Criminal Code; (4) the discharging of the jury after disagree
ment and postponing the trial "on such terms as justice may 
require" under see. 960 ('rim. Code, which discretion by sub
set*. 2 it is declared that "it shall not be lawful for any Court 
to review." differing, in this respect, from the right to discharge 
for disobedience and postpone under the preceding see. 959, 
sub-sec. 3; 15) the discharging of the jury without giving a 
verdict because of the illness or drunkenness of one of them, or

415
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otherwise: U. v. i'ltarhsimrth (1861), ,’11 L.J.M.C. 25, citing, B.C.
<it J». 47, tin* highly eoimneiided judgment of Crumpton, .1,. of <• \
IIm* Irish Court of Queen's lii-neh in //. \. (’outrun 1845), 7 IM4
Ir. L.R. 149, and //. v. 1a iris 1909), 78 L.J.K.B. 722; »>) the ijkx

keening of the jury together under see. 945. sub-see. 3: and ,, '
! ^ Ml n III!

(7 i I should think, the admission ol the unsworn evidenee of
ehildren under see. 1003 C.C.. and see. hi of the Can. Kvid- 
enee A et, whereby the r rests “in the opinion of the
Court" or justices, etc., which is the same expression as was 
held to confer an absolute discretion in my second illustration.
I observe that the Court of Appeal in Ontario in If. v. Arm
strong 1907). 12 Can. Cr. Cas. 544, 15 O.L.R. 47, did in fact 
review this discretion, exorcised by a magistrate, doubtless lie- 
cause no objection was taken, and the decision in lfi< < v. How
ard, which is particularly applicable to the behaviour of child
ren, was not brought to the of the Court.

Hut in the ease at bar it is a rule of law or at least a matter 
of judicial practice that we have under consideration, accord
ing to ('harhsworth's case, 21 L.J.M.C. 31 at p. 40, also in 
Laris’ case, 78 L.J.K.B. 722. it is said, inferentially, at least, 
hv the Court of Criminal Appeal, to be one of law, though the 
Court could not review the discretion there exercised as it had 
been held to be an absolute one depending upon necessity, and 
therefore no legal objection could be taken to it.

I have given some t * s of discretions that will not ne 
reviewed, but it is not difficult to instance some everyday ones 
which will be—viz.: (1) the admission of dying declarations;
•2) of confessions; (3) of statements made by females in rape 
and kindred offences; and (4) amendments, as provided by 
see. 890, sub-sec. 3 of the Criminal Code, expressly giving an 
appeal. The first three of these have been reviewed frequently 
by this Court, as a matter of course, though in each of them the 
trial Judge has first had to find the facts and then exercise his 
discretion in the form of a decision to admit or reject the evid
ence before it could go to the jury, or be considered by himself 
in discharging equivalent functions; and it is obvious that if 
the matter were determined finally by the way in which lie 
found tin- facts, then there was nothing more in it than a pure

4
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question of fact which this Court, admittedly, could not have re
viewed. IL v. Woods (1897), 2 Can. Cr. Cas. 159, 5 B.C.R. 585; 
and IL v. Lou it 1903), 7 Can. Cr. Cas. 347, 10 B.C.R. 1 (and 
<•/. /»*. v. Spuzzum (1906), 12 Can. Cr. Cas. 287, 12 B.C R. 291), 
arc illustrations of the first : IL v. Lai Liny (1904), 8 Can. Cr. 
Cas. 467, 11 B.C.R. 102; Tmd IL v. Jlruct (1907), 12 Can. Cr. 
Cas. 275, 13 B.C.R. 1 (and <•/., //. v. Viau (1898), 7 Que. K.B. 
362, 2 Can. Cr. Cas. 540) of the second ; and IL v. Medium y, 15 
D.L.R. 550, 22 Can. Cr. Cas. 222, in which we gave judgment 
on the first day of this term, of the third.

In IL v. Davis, 16 D.L.R. 149. 22 Can. Cr. Cas. 431, which we 
also decided this term, it was not suggested by either counsel 
that we could not review the discretion exercised by a trial 
Judge in refusing to order a separate trial under sec. 857.

In the light of the foregoing 1 find myself wholly unable to 
reach the conclusion that we must refuse to entertain the pre
sent application to review what was done on the motion to post
pone the trial. If 1 could bring myself to take the view that 
it was a question of fact and not of law, 1 should have to refuse, 
but, on the authorities, it is clearly not a question of fact, and 
to say that it has been held to be a question of legal practice 
(apart from the holding I have cited that it is one of law) is 
only another way of saying it is in one sense one of law, be
cause, though there is a technical distinction between rules of 
practice and of law, <.//., as in that rule of practice requiring 
a jury to be instructed not to convict on the unconfirmed testi
mony of an accomplice, which has become such a part of the es
tablished procedure in criminal trials that a Judge “is blame- 
able if lie departs from” it (to use Mr. Justice Blackburn s 
words in dhai'hsworth’s case, 31 L.J.M.C. 25 at 42), yet 
there is no essential distinction. And 1 am fortified in this view 
by the case of IL v. Wade (1825), 1 Moo. C.C. 86, wherein the 
Judges of England sitting to hear a Crown case reserved by 
Mr. Justice Bayley, reviewed the discretion he had exercised 
in discharging a jury thereby, in effect, postponing the trial, 
so that a witness might receive instruction upon the nature 
of an oath, before the next assizes, and declared the trial Judge’s 
action “improper,” which could only have been done if the
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matter were one of law, because no <|uestions of fact were re- 
served for or entertained by that Court. And in Ii. v. ('ontray,
7 Ir. L.R. 14b, it was expressly decided by Penua father, C.J., 
and Burton, and Perrin, JJ., that the discretion was reviewable, 
see pp. 165, 187, 190-1. 193; and while both these decisions 
may, in some respects more or less conflict with later ones, yet 
they establish what was never questioned, viz., that the re
view was essentially a question of law. And, finally, I cite 
our own decision in /•'. v. Lai Piny, 8 Can. Cr. Cas. 467, 11 B. 
C.R. 102. upon objection taken by the Crown, wherein the Court 
(consisting of four Judges) held that
the question as to whether the trial .Itulge was right in coining to tlie 
conclusion that the confession was voluntary is a question of law ami can 
be reserved as such,

B. C.

C. A.
1914
Hex

Mumiiii i

Martin, j.a.

p. 106. The headnote of the case (11 B.C.R. 102) is incorrect, 
the ruling being given in the form of a query, whereas only 
one of the four judges expressed doubt upon the subject.

I shall, therefore, with all deference to other opinions, ven
ture to continue to hold the opinion that within the true mean
ing of sec. 1014, it at least partakes of and contains the ele
ments of a “question of law” until 1 am corrected by a higher 
tribunal.

I conceive our duty to be (a) in cases which are not re- 
viewable to see if there is a foundation for the exercise of the 
right as already explained; and (b) in eases which are. to con
sider the matter on the facts as found and certified to us by 
the trial Judge, we have no jurisdiction to find the facts our
selves as that would be to usurp his function and to give an 
appeal on fact, which is prohibited, except in certain specified 
eases, e.y., secs. 1012 and 1021.

As pointed out in H. v. SpinHum, 15 D.L.R. 778. 22 Can. Cr. 
Cas. 483, which we decided last term, a discretion of this kind 
must only be “reviewed with great care.” We were referred 
to the Quebec case of McCraw v. The King (1907), 13 Can. Cr. 
('as. 337, but it is of no assistance as the point was not reserved 
or raised, and it is stated at p. 340, that the Judge acted by 
consent and specially fixed the hearing in the same way. But, 
fortunately, 1 have found a decision of the Court of Appeal in
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B. C. Stid,villi IV# si v. Tin Allonit fi-dini nil ( 1910), 128 L.T.N.8. 
( x 2(i5, 2l> Times L.R. .‘13, which settles the matter, and shews what
1»14 our duty is in an application to postpone a trial under the
Hex English, and our rule 458, as follows :—

Wl I \ nui i I In1 Jmlge limy, if In* think it expedient for the interests of justice,
postpone or adjourn a trial for Hindi time, and to Hindi place, ami upon Hindi 

Murtlii, .l.A. terms t if any ) as he shall think lit.

I pause here to say that these essential expressions on dis
cretion are very similar to those in see. 884 C.C., relating to 
change of venue which were considered in the Spintlum case, 
[It. v. Spinllum, 15 D.L.R. 7781 and are, apparently, unfet
tered powers, yet in tile SaeLville West ease. 128 L.T.N.S. 2115. 
it was held that the Court of Appeal had the power to in
terfere with the discretion, hut
it would only be in the most extraordinary circumstances that an appli
cation to review tin* decision of the learned Judge as to the conduct of the 
business of his own Court could succeed; that the only case in which the 
Court of Appeal would ho interfere would be if satisfied that the decision 
was such that, notwithstanding any exercise by the learned Judge of the 
power of control which lie would have over the action when it came on 
for trial, justice did not result and lie had failed to see that such would 
be the effect of his decision.

Taking, as I must, this declaration of tlu* law as my guide, I 
now consider the learned Judge’s action. The facts in brief 
are, that after the grand jury had brought in a true bill on 
Monday, October 13 (which by an admitted clerical error is 
given in the ease as the 15th) the present appellant’s counsel, 
Mr. Macintyre, at the request of the Court on that day was 
good enough to undertake the defence of the accused, lie then 
was told that two of the Crown’s witnesses. Sarvent and Ohlsou, 
whose names, were, it is admitted, on the back of the indict
ment. had not been called at the preliminary inquiry, as their 
evidence had not then been obtained by the Crown, and realiz
ing. from tin* minute of their proposed evidence that was given 
him by tin* Crown counsel, that said evidence would tell strongly 
against his client, he applied for a postponement of the trial 
till the next assizes < in the spring) on three grounds : (1) that 
the accused, who had been in custody at the (’oast from the time 
lie was committed for trial, was taken by surprise ; and (2)
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that In* wished to examine into the antecedents of the new wit- B. C. 
nesses, and reasons for their not giving evidence at the inquiry, <• \ 
and (3) that the accused was without means and unable to pre- lt>14
pare liis defence. This application was objected to by the |>, x
Crown on the ground of expense which, of course, is no ground |( ( ^
at all), and that it would be impossible to ensure the attendance -----
of the Crown witnesses if they once dispersed. No affidavits 1
were filed on either side, hut statements of fact were made with
out objection by counsel, so we are again compelled to do what 
we had to do in the S pint! inn ease, and take these statements 
as equivalent to facts, and the Judge so acted on them, but I 
repeat what we Said in that case, about the great desirability 
of these applications being founded on proper materials to 
meet the special circumstances according to tin* established 
practice for a great many years, which it is unsafe for Crown 
or subject to depart from, and causes great difficulty and em
barrassment in this Court in attempting to review the matter.
The learned Judge refused to grant a postponement till spring, 
but offered one till the Vernon assizes in about two weeks, 
which was refused because counsel had engagements which 
would prevent him from “giving any attention to the pre
paration of the defence" herein, and so the motion was refused 
and the.trial proceeded.

We have no information on tin* record respecting the locality 
in which tile antecedents of the two witnesses were to be in
vestigated, or the means of communication by telegraph or 
otherwise—in short, the matter is left, on behalf of the ac
cused, in a most unsatisfactory state. It has been expressly de. 
eided that a postponement will not be granted for the purpose 
of making inquiries respecting fresh witnesses not called before 
the committing justices: I{. v. Johnson (1847), 2 C. & K. 354; 
nor because the accused had no knowledge of the evidence to be 
produced against him : /■*. v. Slavin lHffiii, 17 V.C.C. 205. 1 
have not overlooked the expressions of Mr. Justice l.utt in A\ v.
Flan it a (/an (1884), 15 Cox C.C. 403. at p. 407, as to the course 
he might feel justified in adopting in the circumstances of that 
ease», and at the stage of the trial (the proposed evidence not 
having been obtained till that morning) in regard to new wit
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B. C. 11cssi's not on tin* hack of that indictment (though undue stress
(•.A. should not he laid upon this last fact in the case at bar) and, 
1914 if I am called upon to say so, I consider them appropriate to
rex the case he had in hand, but they furnish no ground for over-

turning the discretion herein exercised. It may be said that 
---- the learned Judge herein has himself shewn that he doubted

irtln. J.A. . • i • i ■the exercise ot bis discretion by reserving a case on the point, 
which he ought not to have done had lie been free from doubt, 
but. on mature reflection, I think that lie may well be deemed to 
have taken the course he did, not from any doubt of the pro
priety of his own act but because lie did not in a capital case 
wish to deprive the condemned man of the benefit of having 
the matter reviewed by a higher tribunal, which would have a 
much better opportunity of arriving at a proper conclusion 
upon further argument and consultation of authorities not 
available on circuit in Cariboo, and, in my opinion, if it is pro
per for me to say so. he did wisely, as this subject of the re
view of judicial discretion in criminal cases is a difficult one 
which has occasioned me much labour and research, and I have 
gone into it at this length because of the importance of it and 
the strange lack of much direct authority thereupon. We have 
no decision of this Court which assists us, the two reported 
eases, R. v. Morgan (1893), 2 13.C.R. 329, and R. v. Gordon 
(1898), 2 Can. Cr. Cas. 141. G B.C.R. 160, being quite dis
similar. 1 can only say that the result of my repeated con
sideration of the facts before the learned Judge is that 1 find 
myself quite unable to say that there are here those extraordin
ary circumstances as required by the Court of Appeal in Eng
land, supra, which would justify our interference with the dis
cretion in question, even after making due allowance for the 
fact that in a capital case 1 should personally be inclined to 
construe the rule as much as possible in favour of the accused. 
By the statute, the learned Judge was vested with a large dis
cretion, entailing a like responsibility upon his shoulders, and 
I shall conclude with the words of Lord Chief Justice Cock- 
bum in R. v. Charlesworth, 31 L.J.M.C. 25, at 33, “far be it 
from me to say that he acted wrongly.”

Questions 2 and 3 I answer in the affirmative, but though I
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have no doubt about the strict legal right of the Crown counsel 
to ask the questions complained of. yet I feel hound to say 
that, as a matter of forensic propriety, tin* question put to the 
accused concerning his complicity in the murder of fifteen men 
whoso corpses were found in the spring after the snow dis
appeared seems difficult to justify, whatever the instructions to 
counsel may have been, seeing that it was admitted by said 
counsel that If the accused had been indicted for that offence 
he had, nevertheless, been acquitted. The necessity for asking 
such a question in such, in my long experience, unprecedented 
circumstances, is not apparent from the record, and it is diffi
cult to imagine how the necessity could have arisen for asking 
it from a man who was admittedly innocent of the damaging 
imputation carried by it. While we have to accept the state
ment of counsel as to what is necessary in the conduct of his 
cases, yet the responsibility of asking such a question as this is 
so heavy that he should he prepared with a satisfactory ex
planation in case his action is challenged.

B C.
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The result is that, in my opinion, all tin- questions should 
he answered in favour of the Crown, and the conviction sus
tained.

( 1 ai.i.i11eh, J.A. : I concur in the judgment of my learned aauiher. j.a. 

brother Irving, and I merely wish to mention one case in view 
of some authorities that were handed in to us yesterday by 
Mr. Macintyre on the second question, and also a point in the 
same connection that was raised in the hearing before us: Hex 
v. Minna (1910). reported in 22 O.L.Ii. 227. 17 Can. Cr. Cas.
285 (the unanimous judgment of the Court of Appeal of On
tario), and was on the point that, where the witness as here 
(the accused) is asked in cross-examination about some irre
levant fact that is not directly connected with the issue as to 
his having committed some previous offence, the Crown is 
hound by his answer and cannot produce witnesses to contra
dict him. As to the right to ask such a question there is a dif
ference between the English law and the law in that respect 
as it is in Canada.
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(dissenting)

McPhillips, J.A. :—In proceeding to consider the case re
served for consideration I propose to deal with questions 2 and 
J before taking up the consideration of question 1.

Q. :i. Was 1 right in permitting the counsel for the Crown to ask the 
accused if he had been charged with or committed the offences referred to 
in the above questions?

The questions referred to follow.
In his cross-examination the counsel for the Crown asked 

the accused, who took the stand on his own behalf, the following 
questions :—

</. Do you know a bartender named Harry James? A. Yes, sir.
(,'. Do you remember trying to hold a saloon up where lie was at in 

Seattle, a saloon belonging to Jamison & McFarland? A. No. sir.
(j. lie laid you out with a bottle? A. No, sir.
Q. Don't you remember that? A. No, sir, that was not me, there aint 

a man in the world can say so.
i). Do you remember being in Taft ? A. I never was in Taft in my 

life.
ty Now lie careful, just think a moment? A. No, sir. never.
<V- I cannot from memory—I forget the exact year, but this will recall 

it to mind. One spring in Taft, a few years ago, when the railroad con
struction was in full bloom, and the snow went oil’ in the spring, fourteen 
or Ilf teen corpses were uncovered, men that had been killed in the winter, 
and no one knew about it. Now weren't you one of the men that were in
dicted for killing those men? A. No. sir.

Q. Weren't you indicted and tried and acquitted ? A. No, sir, tlicrs 
is no man van say so.

Mr. Marintlire:—In the case of a prisoner, the moment he goes into 
the Ini\, it is well known lie puts himself at the mercy of the Crown, cer
tainly the Crown counsel ought to have some instructions; that man has 
simply sworn be was never indicted.

The Cm ht:—I don’t think 1 can stop it.

The law of England differs from the law of Canada in this 
respect, that in England the accused, if he gives evidence, can
not be asked any question tending to shew that he has eom- 
mitted or been convicted of, or been charged with, any offence 
other than that he is then charged with, or is of had character, 
unless it is admissible evidence to shew that lie is guilty of the 
offence then charged, or he has personally, or by his advocate, 
asked questions of the witnesses for the prosecution to establish 
his own character, or given evidence of his good character, or 
the defence is such as to involve imputations on the character
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of tin- witnesses for the prosecution, Criminal Evidence Act, B C.
1808. 01 & 02 Viet. eh. 36.) c. 4\.

The Canada Evidence Act, see. 12. reads ns follows :— 191A
12. IJiiestimiing the witness ils to whether lie Inis been convicted of any lil \

offence. A witness may he questioned as to whether he has been eon 
vieted of any offence, and. upon living su questioned, if lie either denies the 1 1X11111 1 
fact or refuses to answer, the opposite party may prove such conviction. \> riimii*. i.a. 

2. The conviction may be proved by producing:— (dissenting)
(« I a certificate containing the substance and effect only, omitting the 

formal part, of the indictment and conviction, if it i- for an indictable 
offence, or a copy of the summary conviction if for an offence punishable 
upon summary conviction purporting to he signed by the clerk of the 
Court or other officer having the custody of the records of the Court in 
which thu conviction, if upon indictment, was had. or to which the con 
viction, if summary, was returned; and,

ib) proof of identity, no-50 Viet. eh. 29. sec. (195.

It was held in Tin King v. D’AousI 1902». 5 Can. Cr. Cas. 
407 (Court of Appeal for Ontario), that an accused person 
examined as a witness on his own behalf may lie cross-examined 
as to whether he has Iteen previously convicted of an indictable 
offence, whether or not the charge upon which lie is being tried 
sets out the fact of a previous conviction, and although no 
evidence of good character had been adduced for the defenee- 
it being held that the question is relevant to the issue as affect
ing the credibility of the accused as a witness.

Osler, J.A., in the D’Aoust case, draws attention to the dif
ference between the Imperial Criminal Evidence Act, 1898, and 
the Canada Evidence Act, 1893, and its amendments. 61 Viet, 
eh. 53, and 1 Edvv. VII. eh. 36. and at p. 411 said :

The right, uml if such it can be called, the privilege of the accused 
now is to tender himself as a witness. When lie does so lie puts himself 
forward as a credible person, and except in so far as he may he shielded 
by some statutory protection, lie is in the same situation as any other 
witness as regards liability to and extent of cross-examination.

It will, however, be observed that the questions put by the 
Crown counsel were not questions directed to any previous con
victions, but to, in the one case, the alleged attempt to rob in a 
saloon, and, in the other, his acquittal, not conviction, upon an 
indictment for murder.

Were it not for the very high authority of the Court of Ap
peal for Ontario, and in view of the proper ethical rules that
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should govern counsel, and also considering the very loose way 
the questions were put by Crown counsel, indicating, especially 
in the reference to the murder charge, the absence of any pre
cise or definite instructions, or any well-founded knowledge of 
the occurrences, my opinion would be that the questions were 
improper, and should not have been asked—they certainly had 
the tendency to prejudicing the accused. The question having 
relation to the murder charge was revolting in its nature, and 
carries condemnation on its face, as the form in which it 
is put is not that he was convicted, but indicted, tried and 
acquitted; therefore the accused was innocent, and the effect 
could only be to prejudice the accused in the minds of the jury, 
that although acquitted, lie may have been, nevertheless, guilty 
of a crime which cries to heaven, and the accused went “un
whipp'd of justice.”

In the ease of The King v. Pollard (1909), 15 Can. Cr. Cas. 
74 (Court of Appeal for Ontario), it was held that a single 
prior act of the like criminal nature as the subject of the charge, 
but not connected therewith, is not evidence proving the crim
inal intent of the act charged; in that case the Crown intro
duced evidence in reply to the denial of the accused of a prior 
offence, and a new trial was ordered—here, of course, no error 
of that nature took place.

Osler, J.A., in the Pollard ease, at pp. 81-82, said :—
I entirely agree with the observation ot Kennedy, .7., in the passage 

where he says (Thr King v. Itonil. [1006] 2 K.H. 380), at p. 308:—“If 
as is plain we have to recognize the existence of certain circumstances in 
which justice cannot he attained at the trial without a disclosure of 
prior ollencoH, the utmost vigilance at least should Ik* maintained in re 
striding the number of such cases, and in seeing that the general rule of 
the criminal law of England” (recognized as lie points out by the l.egi- 
Inture in creating exceptions to it) “which” (to the credit, in my op 
inion. of Kuglish justice) “excludes evidence of prior olfenees, is not broken 
or frittered away by the creation of novel and anomalous exceptions.”

In the very recent case of Pcx v. Itridgewatcr, [1905] 1 
K.H. KJ1, that was a Crown case reserved, and came before a 
Court composed of Lord Alverstone, C.J., Lawrence, Kennedy, 
Ridley, and Channell, J.T., the prisoner was arrested in pos
session of stolen property, and said in answer to the charge 
that he was acting under instructions from a detective, and at
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flu* trial at quarter sessions the detective was eroHH-examined 
as to whether he had not employed the prisoner as an informer. 
It was held that the nature or eonduct of the defence was not 
such as to involve imputations on the character of the wit
nesses for the prosecution under see. 1, sub-sec. (/), ( ii) of the 
Criminal Evidence Act. 1898, so as to render the prisoner liable 
to Is- cross-examined as to previous convictions.

The Ii rid unvote r ease, [1905) 1 K.ll. 111. was considered in 
7i\ v. Hurd (1913), 10 D.L.R. 475, 23 VV.L.R. Hi2, 21 Can. Cr. 
Cas. 98, a prosecution for theft ; the accused was asked ques
tions upon cross-examination by counsel for the Crown relat
ing to money which had been lost in sleeping ears on other 
occasions when he bad been, as suggested, in such ears—the 
questions were not objected to and were answered by the ac
cused. who denied all knowledge of such losses. The Crown, as 
in this ease, made no attempt to prove the facts suggested. 
The trial Judge directed the jury to disregard these questions 
and answers, and any inferences suggested by them ( which was 
not done in the ease now being considered). It was held that 
full justice was done to the accused by the trial Judge’s direc
tion, and it was his duty to give such direction, independently 
of whether the questions were properly asked or not, and it was 
not necessary to decide whether they were properly asked.

In this ease, counsel for the Crown contends that the con
duct of the defence involves imputations on the character of tin- 
wit nesses for the prosecution. I'pon reading the whole of tin- 
evidence I cannot so hold.

Lord AI verst one, C.J., in the Hridffi water ease, | !b x v. 
Hridi/i ivatt r, 11905] 1 K.ll. 131] said, at 134 :

I must r«-|H-nt wlmt I have said Is-fore. mitm-ly. Unit raising a defence 
wen in forcible language is not of necessity easting imputations on the 
character of the prosecutor or his witnesses. No doubt imputations may 
Is* east upon their character quite independently of the defence raised, 
either by direct evidence or by questions put to them in cross examina

In my opinion, although I am compelled to admit it would 
not appear to be error in his not doing it, the learned trial Judge 
might have very properly disallowed the questions as being at
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tin* very leant vexatious ami not relevant to any matter proper 
to be inquired into, being questions as to alleged oecurrenees of 
remote date, not affecting present credibility, the defence hav
ing given no evidence of the good character of the accused. 
(Taylor, sec. 1400, 36 Sol. do. 158; Stephen, General View. 
2nd ed., 27.)

It follows that I am constrained to answer question 2 in 
the affirmative.

Question 3 is as follows :—
a. Wun | right in permitting tin- licensed to Ik* cross-examined on his 

alleged testimony at the inquest in the absence of the original depo»i-

The questions asked were :—
Q. Now do you remember giving evidence at the inquest Y A. Yes. sir.
Q. Of Kellyf A. Yes, sir.
Mr. Macintyra—Any depositions here ?
Mr. Moore : — I haven't seen them.
Mr. Macintyrc:—My learned friend cannot go into it now.
Tiik Colkt: — lie can cross-examine on it, I don’t know hut legal te- 

Imttal evidence, hut he can cross-examine on it.
<y \ on recall giving evidence at the inquest of Kelly’s body at Free

port r A. W’liat did you say ?
if. You remember giving evidence at the inquest of Kelly Y A. I gave

Tin; Cot'KT :—You were under arrest at the time Y A. Yes, sir.
<y (By Mr. Moore|. Arrested on suspicion at that time. Ami tin 

coroner told you, being under arrest, he stated you were not obliged to 
testify if you did not want to. A. No, sir.

Q. You swore to that ? A. They asked me there if I was going to say 
anything—asked me about the card game, that was all.

Q. You say that the coroner did not give you that warning, you need 
not to say anything unless you felt like it Y A. lie might have. I don’t

l). You wouldn’t swear lie didn’t Y A. No.
i). And then you went on to say that you went to hod at ten or eleven 

o'clock between ten and eleven o’clock on the night of the shooting, and 
did not wake up until next morning, isn't that a fact? A. No, sir.

<J. Isn’t that a fact Y A. I told them—they asked me if I could gués» 
the time that me and Kelly had the trouble. I told them I thought u 
was between ten ami eleven o’clock.

Q. And you went to bed right after that, and did not have a drink all 
that night, didn’t you say that Y and did not have a drink all that night. 
didn’t you say that Y A. No. sir. I went outside----- »

(,). \ on have told us now I am asking you as to your evidence then. 
Didn’t you also tell the same story to the constable when he came there— 
in other words, when he first came to Freeport Y A. I told him that.
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Apparently, this is permissible. if it is not intended to con
tradict the witness by the writing, and I assume we must in 
this case concede that such was not the intention.

A matter for remark though is this—the Crown counsel 
stated at the trial, although he proceeded to examine the ac
cused upon the depositions, that he had never seen them.

I feel entitled though to assume, and do assume, that in the 
cross-examination the Crown counsel was instructed by some 
person who heard the accused give his testimony, otherwise his 
questions could only he hypothetical.

Although the course adopted here may be technically allow
able, it would seem to me to be very close to working substantial 
wrong, unless the trial Judge, in charging the jury, makes it 
plain to them that the answer of the accused having relation 
to what he said at the coroner’s inquest must be taken as true.

In the circumstances of this case 1 would answer question 
3 in the affirmative.

Question 1 now remains for consideration, and it reads as 
follows :—

Q. 1. Wns tin- iicciihciI entitled to a traverse of the trial to the spring 
assizes, his counsel claiming to have lieen taken by «nrprist* 1>\ the intro 
dnetion of the evidence of Olson ami Sarvent so that lie might have a 
better opportunity to obtain evidence in answer to that evidence?

It would appear from the statement of facts accompanying 
the question, that the accused was without means and was 
undefended by counsel. The learned trial Judge, however, re
quested Mr. A. D. Macintvre, who was present in Court, to 
act for the accused, and Mr. Macintvre acceded to the request 
made.

It then developed that the two witnesses mentioned above 
were to be called, not being witnesses examined upon the pre
liminary inquiry.

Mr. Macintvre urged that the prisoner was surprised by 
the proposed calling of those witnesses, and the evidence to hi* 
adduced, and that the case should be traversed to the spring 
assizes (a postponement to the Vernon or Kamloops assizes 
would have been profitless to the accused)—the grounds urged 
were that the accused was a stranger in the province, and the
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accused had been since his arrest inearceratetl in gaol in New 
Westminster, a place far distant from the scene of the occur
rence; and this evidence, of greater cogency than any given at the 
preliminary inquiry, to he now adduced, was such that time 
ought to he allowed to the accused to meet it.

It would not appear that any affidavits were filed to support, 
the application made, hut the whole application proceeded upon 
the statements of counsel, which I will assume will be doomed 
the material upon which this question is to lie reviewed by this 
Court—if rcviewable, and it is to he noted that the application 
was renewed during the course of the trial.

The facts here would seem to be within /»’. v. Flannagan, 15 
Cox 401, where a postponement was granted upon the ground 
that evidence additional to that adduced before the magistrate, 
and not communicated to the prisoner before the trial, was in
tended to be introduced.

The section of the Code dealing with the subject is 901.
In Ifcg. v. Johnson (1847), 2 C. & K. 954. Alderson, It., re 

fused to postpone the trial of a prisoner charged with murder, 
on the groui an opportunity might he afforded of investi
gating the evidence and characters of certain witnesses who 
had not been examined before the magistrate, but who were to 
he called for the prosecution to prove previous attempts by the 
prisoner on the life of the deceased.

I am not, though, of the opinion that questions of postpone 
ment of trial can he concluded upon precedents—they surely 
must he decided upon the particular facts of each case.

Conditions in this country greatly differ from those obtain 
ing in England, especially where, as in this case, the scene of 
the occurrence is remote, and means of communication most 
difficult.

The question for consideration is—was the denial of the ap 
plication for a postponement something not according to law 
done at the trial ?—and the further question, if answered in tie- 
affirmative—did the denial cause some substantial wrong or 
miscarriage?

To arrive at a correct conclusion in such a grave matter is

7
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indeed most trying, and to <lo so justly, all the proceedings, in 
my opinion, preliminary, subsequent, or incidental to the trial, 
may he rightly looked at.

I cannot dismiss from my mind that the submission of the 
question to the Court of Appeal indicates that the learned trial 
Judge has .some considerable doubt in the matter, and who could 
lie better advised as to all the surrounding facts, and the position 
in which tin* accused was placed a stranger in the country, 
without means, and undefended up to tin* day of trial, and then 
has for the first time brought to his notice the fact that two 
witnesses, not called at the preliminary inquiry, although re
sident at the place of the occurrence, are to give evidence against 
him.

Further, without the evidence of these witnesses, it is rea
sonable to suppose no conviction could have been obtained, or 
if obtained, would have been, most probably, set aside; as 
without the evidence of these witnesses, at most it would only 
have been a mere suspicion of guilt, and would lack the mat
erial ingredients necessary to constitute proof of tin- offence.

In passing, it may he remarked that tin- learned trial Judge 
said in his charge, referring to tin- evidence of Olson and Sar- 
vent. “It is the whole strength of tin- Crown's ease.”

Take the case as presented by the Crown—it is only one 
based upon circumstantial evidence, and in the result the ac
cused was compelled to go to trial for murder there and tln-n. 
with only his own evidence available as to tin- attendant facts 
regarding his own acts upon the night of tin- occurrence.

Nothing is to lie done to rob tin- subject of a fair trial, and 
to admit of this, there must In- reasonable opportunity af
forded for tin- accused to meet tin- accusation brought against 
him, otherwise it offends against natural justice.

It is difficult to deal with this question by the citation of 
authorities. It is. however, instructive to find what the common 
law was. and although we now have sec. 901, sub-sec. (2) in 
the Code, in my opinion, the trial Judge must exercise his dis
cretion judicially upon any application made for postpone
ment, and must proceed upon legal and judicial grounds, and
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if In* fails in this, it is reviewable. in Rex v. Crippcn (1011), 
80 L.J.K.B. 200. Darling. *T.. at p. 293, said:

It dors not appear to luiw been laid down in any case that if a Judge 
exercises his discretion in a way dillerent from that in which the Court 
of Appeal would have exercised it. that fact alone is sufficient ground for 
•plashing a conviction. The only case in which anything of the kind was 
suggested was Wright \. Wilcox. I!» L.J.C .1*. 333, V (Ml. 050. where Chief 
Justice Wilde said, “The time at which evidence is to he received, must 
he in the discretion of the Judge, the exercise of that discretion being 
subject to the review of the Court.”

None of the other Judges said anything to that elfect.

But we have livre the learned trial Judge himself exhibiting 
doubt as to the exercise of his discretion by granting a reserved 
vase. Darling. J., at p. 293, in the (’rippen case, 80 L.J.K.B. 
290, further said :—

The evidence admitted in this case was admissible evidence, and the 
Lord Chief Justice saw no reason why it should not be given. He excr 
vised his discretion, and there is no reason why we should interfere, even 
if we have the power to do so. At the same time, if it were shewn that 
the prosecution had done anything unfair—had set. what has been called * 
trap—which bad resulted in injustice to the prisoner, this Court would 
have full power to deal with the matter. In such a case the Court would 
probably come to the conclusion that there had been a miscarriage of ju» 
tiee, and would exercise the power conferred upon them by section 4 of 
the Criminal Appeal Act. 1907.

Tin* Knglish Act, svc. 4, so far as pertinent to this inquiry, 
reads as follows :—

4. i I i The Court of Criminal Appeal on any such appeal against eon 
victinn shall allow the appeal if they think that . . . the judgment
of the Court before whom the appellant was convicted should be set aside 
on the ground of a wrong decision of any question of law or that on mix 
ground there was a miscarriage of justice, in any other case shall dismiss 
the appeal.

I ’nquvstioiuibly wv have a complete power ns a matter of 
fact, greater power in that we van grant a new trial where we 
come to the conclusion that a miscarriage has resulted.

I unhesitatingly acquit the Crown counsel in this case of 
intentionally setting a trap, but, in tin* result, it has amounted 
to that, and the refusal of postponement to the spring assizes 
worked, in my opinion, unfairness to, and caused injustice to the 
accused, and thereby a miscarriage of justice took place.

In Bussell on Crimes, 7th English edition, and 1st Canadian
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edition ( 1910), footnote (a), p. 1997, this language is to In B. C.
found : C. A

At common law a person indicted for misdemeanour was entitled to 1011
traverse or postpone the trial till the assizes or sessions next after 
finding of the indictment see 1 HI. Com. :i."i 1. 1 ( hit. 1 r. 1,. 2~H. 2 1

the
»o|

Rkx

lock & Maitland Mist. Kng. Law 010. Mi i.xmil l..

Xow. wliiil is tin- t'liurt tii tin.' lli-ri- fullmis w-vtion lull. \i riniiir*.j.a. 
Suli ms-, (2):—

If the Court before which aux person in mu indicted. ii|>un the appli 
cation of kiicIi person or otherwise, in of opinion that lie ought to lie a I 
lowed a further time to plead or demur or to prepare for his defence, 
or otherwise, such Court may grant such further time and may adjourn 
the trial of such person to a future time in the millings of the Court, or 
to the next or any subsequent session or mining» of the Court, and upon 
stieh terms, as to hail or otherwise, am to the Court seem meet, and may, 
ill the ease of adjournment to another session or sittings, respite the 
recognizances of the prosecutor and witnesses accordingly.

The Court may grant further time, adjourn the trial to a 
future time in the same sittings, or to the next or any subse
quent sittings of the Court, hut surely he must do this judicially, 
and how can it be done judicially if well accepted and under
stood principles of law are ignored !

In llalsburv’s Laws of Kngland. vol. !l. at p. hi.'», see. 709 in 
part reads:—

The prosecution may call witnesses who were not examined before the 
committing justices and whose names are not on the hack of the indict
ment. Notice of intention to call such witnesses should Is- given to the 
defendant, and copies of their proofs should he supplied to the defendant 
and to the Court.

The case of If. v. Ward i.1848), L* C. & K. 759, is referred to 
as the authority for the proposition. Turning to that ease,
Cress well, J., said :

It is therefore by no means incumlient on the prosecutor to abstain 
from giving at the trial any additional evidence which may he discovered 
subsequently to the taking of the depositions. Mot at the same time it 
is only fair that the prisoner's counsel should lie apprised of the char 
aeter of such evidence.

It would appear that this evidence was known to the prose
cution on August 19. if not before, and counsel for the accused 
complains that not only was it for the first time mentioned at 
the eleventh hour. October 15, the day of trial, but as given
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B- C. whs not as disclosed in the memorandum for the first time handed
c. a. to him on that same day. The learned trial Judge in the re-
I1H4 served ease states this :—

During the course of the trial Mr. Mucintyre claimed that the mem
orandum of the evidence (and it was not brought before this Court) given 
to him of the evidence to he given by Roy Olson and Joseph Servent, did 
not all disclose the evidence as actually given by them, and intimated 
that he would ask for a reserved case on the ground that without the 
evidence of these two witnesses it would be impossible to convict the ac
cused. and that in fact the case against the accused depended upon their 
evidence.

I am of opinion, with all due and proper deference to the 
learned trial Judge, who had a most difficult task to perforin- 
sitting in a remote district of the province—at a Court of As
size—where witnesses had come from great distance and at 
great expense, and an adjournment might mean probable loss 
of evidence, that the refusal of the adjournment of the trial 
to the spring assizes, upon the peculiar and extraordinary cir
cumstances then presented to the learned trial Judge, namely, 
the accused undefended to the last moment, and no knowledge 
of the most material evidence to be adduced against him until 
the last moment ; detained in custody since arrest, hundreds of 
miles away from the scene of the occurrence, and tried likewise 
hundreds of miles away from any possible witnesses on bis be
half: the means of communication being one of long delay and 
most expensive; the accused being without means and, per
haps, unaware by being undefended up to the moment of trial, 
that the Crown would, at its expense, if requested, summon 
and produce all available witnesses the accused desired, was not 
a right exercise of the discretion committed to the learned trial 
Judge, and that he did not proceed judicially, and it was some 
thing done not according to the law at the trial, and caused tin- 
accused substantial wrongx and miscarriage was thereby oc
casioned at the trial.

In my opinion, and this is said with the greatest of respect 
for and deference to the learned opinions of my brothers, who 
are of a contrary opinion, that it would be against natural jus
tice in this, a capital case, to be constrained to hold that the re
fusal to postpone the trial is a matter—notwithstanding the

Rkx
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>!• I'lilllli*. J.A. 
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peculiar and extraordinary circumstances—not reviewable by 
this Court—in my opinion no legal obstacle stays the arm of 
this Court.

It follows that, in my opinion, tin* appeal must be allowed, 
tin* conviction quashed, and a new trial directed upon the 
grounds and for the reasons here stated.

Conv'utiou affirmed.

B. C.

C. A 
1914

Rex

Mi i.viiin i

McPIiilth* J.A. 
(illnsrnting)

MULVIHILL v. THE KING. CAN

Suprcuic Court nf Cuiuulu. Itliiiiitini. Duff, \a<ilin. ami Itroilcur. .1.1. S. C.
March 25. Il»14.

1. Appeal l 6 V11 K—320)—Criminal appeal—Questions ok law—Re
FUSAI. TO POSTPONE Till A L.

Where the Court on mi application umler < r. Code section 001 has. 
in the exercise of judicial discretion, refused to allow a postponement 
of a criminal trial, there can lie no review of the decision by an appel 
late Court and the question presented does not constitute a question of 
law upon which there may he a reserved case under the provisions of 
section 1014 of the Criminal ( ode.

[It. v. Charh mrorth. I II. & S. 400; Wiasor v. The Dacca. L.R. I Q.R.
300; Iter v. /., a is. 7* LJ.K.II. 7-'': Iter x. Hlylhc. 15 (an. ( r. 
l as. 177. 10 ( ).L.R. .‘ISO; Iti «/. v. i/<./iii-iua. 2 C. & K. 354 ; and lt< </. v.
S la via. 17 V.C.C.l*. 205. referred li It. v. Mulvihill. 22 Can. Cr. Cas.
354, aflirnied; and see Annotation on Postponement of Criminal Trials 
at end of this case. 1

2. Appeal (# ilf K—»H)—Extension of time—Objection that appeal
not COMPETENT—CRIMINAL APPEAL— K. CoilK (1000). SEC. |024.

On a motion to extend the time for appealing under Cr. Code 1024 
from the ultima nee of a conviction for an indictable olfenee from a 
provincial appellate Court to the Supreme Court of Canada, the 
latter Court will enter upon the quest.on of the competency of the 
appeal and if of opinion that the question is not appealable will re 
fuse the extension.

\lt. x. Malrihill. IS D.L.R. 180. allirmed.|

Application, on behalf of the appellant, for extension of the statement 
time for giving notice, as required by section 1024 of the Crim
inal Code, of an appeal from the judgment of the Court of Ap
peal for British Columbia, li. v. Mulvihill, IS D.L.R. ISO. 22 Can.
Cr. Cas. 3T»4. whereby the conviction of the appellant upon 
an indictment for murder was sustained. Me Chilli pa. J.A.. dis
senting.

The application was refused.
Cntr. in support of the application. 
J. A. Ritchie, contra.
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Idinutun, .1. : l"iilows wo aro prepared to declare that it is 
arguable that it may be held to be law that a prisoner has a 
legal right to insist upon postponement of his trial in any ease 
where some evidence to be adduced against him Im.s been brought 
to tlie notice of bis counsel for the first time on the day of the 
trial, this motion must be refused.

The proposed appeal here is based upon the dissenting op
inion of Mr. Justice MeIMiiHips, which in turn rests upon facts 
which imply nothing more than 1 have stated. A good many 
more facts are set forth therein, but none adding anything to 
the strength of the alleged legal right, or interfering in any way 
with the discretion assigned the learned trial Judge in such 
ease.

It would not be in the interests of the administration of 
justice to grant an indulgence such as now asked to permit of 
the presentation of such a case.

It may, in some eases where like indulgence may he asked, 
not be so easy as here to grasp all that really is involved in the 
proposed appeal.

The motion must be refused.

Di kf, J. :—After full consideration of the circumstances I 
think the application ought not to be granted. The question 
which counsel for the accused desires to raise upon appeal to 
this Court is the question whether the accused was entitled to 
a traverse of the trial in the circumstances mentioned in the re 
served ease. My opinion is that, in this respect, the ease does 
not present a question of law within section 1014 of the Criminal 
Code. 1 have reached this conclusion after the most anxious 
consideration of the judgment given in the Court below in which 
the considerations in favour of the view that a question of law 
is stated are set forth with great fullness and ability. I can 
only say that, having come to a very clear conclusion that the 
appellant’s appeal on this point would be hopeless, and that he 
ing of the opinion of my learned brothers, 1 think no possibh 
object could be served by granting the application.

The right to invoke the jurisdiction of the Courts by way of
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appeal from a conviction after a trial at the assizes given by 
section UH4 of the Criminal Code is a strictly limited one. 
The Code does not contemplate that an accused person should 
he entitled as of right to claim redress by way of appeal in 
every ease in which it alleged that the trial Judge has made a 
mistake as. for instance, in respect of a question which is left 
to his discretion : the appeal given is by way of ease stated and 
the ease must present some question of law. In respect of eases 
not falling within section 1014 or section 1021 a right is given 
by section 1022 to apply to the Minister of Justice who has 
power to order a new trial.

Axgi.in, J. :—The defendant applies to extend the time for 
service of notice of appeal to this Court under section 1024 of 
the Criminal Code. The judgment of the Court of Appeal for 
Itritish Columbia affirming his conviction for murder was pro
nounced on the 27th of January, 1014. lie had the right to give 
notice of appeal within the fifteen days thereafter which sec
tion 1024 allows. But, having permitted that time to expire 
without giving notice, lie now asks indulgence on the ground 
that lie had not until quite recently the means to launch or pro
secute the appeal which he desires to take. Before granting an 
extension of time to serve the notice it is our duty to satisfy 
ourselves that the proposed appeal involves a question of law 
which could be reserved under section 1014 of the Code and 
would properly form the subject of an appeal to this Court.

The learned trial Judge reserved three questions for the op
inion of the Court of Appeal:-

( 1 ) Whether the prisoner was entitled to a traverse of the 
trial to the Spring Assizes.

(2) Whether the trial Judge was right in permitting counsel 
for the Crown to ask the accused when he was giving evidence 
mi his own behalf if he had been charged with or had committed 
certain offences.

(J) Whether the trial Judge was right in permitting the ac
cused to be cross-examined on his alleged testimony at the in
quest in the absence of the original depositions.
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The Court of Appeal unanimously answered the second and 
third questions in the affirmative; and it has been decided in 
McIntosh v. The Queen, 2d Can. 8.C.R. 180, 5 Can. Cr. Cas. 
254, that the right of appeal to this Court is confined to ques
tions upon which there has been dissent in the provincial Court 
of Appeal. The defendant's right of appeal is, therefore, re
stricted to the first question. Three of the five Judges of the 
provincial Court of Appeal held that this was not a question of 
law which might be reserved under section 1014. and four of 
them that, if it were, it should be answered in the negative. 
Mr. Justice MePhHlips dissented from the opinion of the ma
jority on both grounds.

Section 001 of the Criminal Code declares that “no person 
prosecuted shall be entitled as of right to traverse or postpone 
the trial of any indictment preferred against him in any Court.” 
By sub-section 2. power is conferred on every trial Court, in 
its discretion, to grant an adjournment of trial to any pri-

The grand jury indicted the defendant on the 13th of Octo
ber. 1913. On that day he was assigned counsel, who was in
formed that the Crown proposed to call two witnesses whose 
names were on the indictment, hut who had not given evidence 
at the preliminary investigation. A copy of the memorandum 
purporting to state the substance of the testimony which these 
witnesses were expected to give was also furnished him. There 
is no doubt that this evidence was of vital importance and dis- 
elosed facts not stated at the preliminary investigation. Coun
sel for the prisoner moved to traverse the trial in order to have 
an opportunity to “inquire into the antecedents (of these wit
nesses) and the reason their evidence had not been given at the 
preliminary investigation and was being now given,” and on 
other general grounds. The Crown opposed postponement be
cause of the expense involved and the great danger of loss of 
material evidence. The Court offered to transfer the case to 
the Vernon Assizes to be held a fortnight later. Counsel for 
the defence declined to accept this offer, saying it would be use 
less to him, and the trial proceeded, on the 16th October, re 
suiting in the defendant being convicted of murder.
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While it is possible to conceive of eases in which it v ould be 
clear that there had not been any exercise of judicial discretion 
in granting or refusing postponement of trial, and in such 
eases there might In* error of law which would be properly re- 
viewable, where, in what was clearly an exercise of his discre
tion, the trial Judge has refused a postponement because he was 
“of the opinion” that further time should not be allowed 
(see. 901, sub-see. 2 ((’rim. Code;), I am satisfied that the pro
priety of that exercise of discretion is not reviewable by an 
Appellate Court and is not properly the subject of a reserved 
case under section 1014. The principle which underlies the de
cisions in The (Juren v. Charlrsieorlh, 1 li. & S. 400, and Winsor 
v. Tin (fn< m, L.R. 1 (J.B. 289. .‘19(1, approved in /iV.r v. lAieis, 78 
L.J.K.H. 722, applies. I am. with respect, unable to appreciate 
the distinction which it is suggested exists between the discre
tion conferred where “the matter rests in the opinion of the 
Court. 18 D.L.R. 189 at 199. and this ease when* the Court is 
empowered to postpone, if it "is of the opinion" that it should 
do so.

CAN.
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If the propriety of the refusal of the postponement is a <pies- 
1 ion of law (I(e.r v. lili/thr, 19 O.L.IL 48b, pp. .489. 492), re- 
viewable under section 1914 #/ su/, of the Criminal Code. I 
agree with Martin. J.A., and Irving, J.A., that, under the cir
cumstances of the present case, interference by an appellate 
Court would be out of the question: Itii/. v. Johnson. 2 C. & K. 
414; Keg. v. Slnein, 17 C.C.C.I*. 29.1, at p. 211.

I am. for these reasons, of the opinion that the extension of 
time asked for must be refused.

Brodevr, J. :—By the provisions of article 1924 of the (’rim- Brodeur.j. 
inal Code there is an appeal to this Court by any person con
victed of any indictable offence if the Court of Appeal lias not 
been unanimous. But notice of appeal should be served on 
the Attorney-General within fifteen days after the judgment 
appealed from has been rendered. However, this Court or a 
Judge thereof may extend the time within which the notice of
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appall should hr givrii. Till* object of tin- pi'rsriit application 
is to obtain that extension.

The applicant has hern convicted of murder in the month 
of October last, lie was. by the sentence of the Court, to he 
executed on the 29th of December last. On the 2.‘ird of Dreem- 
ber. just a few days before the date fixed for the execution, his 
counsel applied for a reserved case and a reprieve was granted 
until the .‘10th day of January. The Court of Appeal rendered 
its judgment on the 27th of January last. The execution of 
sentence was postponed until the 4th of April, 1914.

Instead of giving notice of appeal to this Court, as re
quired by law. the applicant waited until the 17th of March to 
apply for an order extending the time for serving upon the At
torney (b-nerai of the province the notice of appeal. I have 
gone into the merits of the case in order to satisfy myself as to 
whether the case presented some serious doubts, and I failed to 
see any good reason why we should grunt the delay asked for.

The only point of importance which was reserved by the 
trial Judge and about which there was a dissenting opinion in 
the Court of Appeal was whether the trial Judge had exercised 
a proper discretion in refusing to postpone the trial to the 
Spring Assizes.

It was not established that the ends of justice would have 
been served by postponing the trial to the Spring Assizes. On 
the contrary, it was to be feared that the witnesses could not be 
procured at the future time at which it was prayed to put off 
the trial.

The witnesses about whom the prisoner wanted to have 
some information were well known to him, had been in relation 
with him for some time, and lie knew of the antecedents of 
those witnesses.

It has been stated in Ht x v. Jimcs, in 1806, 8 East 31, at p 
34, that it is the constant practice of the Old Bailey not to put 
off trials for the absence of witnesses to character only.

For these reasons the present application now made to this 
Court should be dismissed.

A pplication refusal.
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Annotation Continuance and Adjournment § II 8 Criminal Law
Postponement of trial Cr. Code 1906) sec. 901

Archbold (Criminal Pleading, 22ml vd.. 110) gays:
“Indictments for felonies are tried at the same ansizes or sessions at 

which they are preferred to and found by the grand jury. They may, how
ever, be postponed to the next assizes or sessions at the instance of the 
prosecutor or the defendant on shewing to the Court a sufficient cause for 
the delay, such as the unavoidable absence or illness of a necessary and 
material witness, the existence of a prejudice in the jury, and the like."

A Superior Court «ill not on the application of the accused order a 
magistrate holding a preliminary enquiry to forthwith commit for trial, 
although a primâ facie case is admitted by the accused and committals 
had been made by the same magistrate of others charged with the same 
offence on similar evidence. A Superior Court «ill not interfere with the 
magistrate's discretion as to adjourning the enquiry when the discretion 
is exercised in good faith and lie must be allowed a reasonable time after 
the close- of the evidence to reach a decision: Hi Yiny Fay, br> Can. Cr. Cas. 
4. 114 B.C.R. 254

Section 901 of the Criminal Code i 190tii provides that no person prose
cuted shall lie entitled as of right to traverse or postpone the trial of any 
indictment preferred against him in any Court, or to imparl, or to have time 
allowed him to plead or demur to any such indictment.

If the Court before which any person is so indicted, upon the application 
of such person or otherwise, is of opinion that he ought to be allowed a 
further time to plead or demur or to prepare for his defence, or otherwise, 
such Court may grant such further time and may adjourn the trial of such 
person to a future time in the sittings of the Court, or to the next or any 
subsequent session or sittings of the Court, and upon such terms, as to bail 
or otherwise, as to the Court seem meet, and may. in the case of adjourn
ment to another session or sit tings, respite I he recognizances of the prosecutor 
and witnesses accordingly: Sec. 901 (2).

In such case the prosecutor and witnesses shall be bound to attend to 
prosecute and give evidence at such subsequent session or sittings without 
entering into any fresh recognizances for that purpose: see. 901 (3).

An application to postpone a trial by jury in consequence of the absence 
of material witnesses must be supported by special affidavit shewing that 
the witnesses are material: It. v. Ihmyall ( IS74 ), IS |,.C. Jur. 85.

It is no ground of “surprise" that the prisoner had no knowledge of the 
evidence to be produced against him. for no one is obliged, by pleading, 
or otherwise, to disclose the evidence by which his case is to be supported. 
It is sufficient that the party is fully apprised of the case or charge which 
it is proposed to prove against him; and he must then, being so informed, 
prepare himself to repel it: It. v. Slarin (I860), 17 V.C.C.I*. 205.

On an application by the Crow i to postpone a criminal trial because 
of the absence of Crown wit lies. lie Court may accept the statement 
of the Crown counsel that reasonab.c efforts were made to procure their 
attendance without requiring proof upon oath. The accused is not entitled 
to detailed information as to the efforts made to procure their attendance: 
UcCraw v. The Kiny, 13 Can. Cr. Cas. 337.

Although the Crown elects to proceed with a criminal trial in the
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Annotation

Annotation (continued) Continuance and Adjournment (§11 8) Criminal 
Law-Postponement of trial -Cr. Code (1906) sec. 901.

('riiuiiiiil absence of u material witness, and although the trial has commenced, the 
tHaï''when Court has power to grant an adjournment to enable the Crown to get the 
adjourned or witness: It. v. (iordon, 2 Can. Cr. Cas. 141, 6 B.C.R. Hit). But an adjourn- 
poHtponed. ment of a speedy trial was refused as contrary to the spirit of the Speedy 

Trials Act, where it was sought by the Crown for the purpose of getting 
better evidence that a witness examined on the preliminary enquiry was 
absent from Canada and that in consequence his deposition then taken 
might be read : It. v. Morgan, 2 B.C.R. 329.

An order on the opening day of the sittings of the Criminal Court 
and before a true bill had been found against the accused that the trial 
should be postponed at the request of the prosecution in the event of an 
indictment being found, was supported in an Knglish ease : It. v. Doran 
( 1914), 10Cr. App. R. (17; but bail should be offered if the offence is bailable. 
Ibid. And in case of an epidemic preventing the attendance of the witnesses 
before the grand jury, Baggalley. L.J., postponed a trial without requiring 
the bill to be sent up before the grand jury at that session, but the prisoner 
was admitted to bail until the next assize: It. v. Taylor (1882), ISCoxC.C. S. 
But, in general, a trial will not be postponed to the next assizes before a bill 
is found: It. v. Un how, 14 Cox C.C. 40.

Where it appears by affidavit that a necessary witness for the prisoner 
is ill, or that a witness for the prosecution is ill, or unavoidably absent, or 
is kept out of the way by the contrivance or at the instigation of the prisoner, 
the Court will postpone the trial, unless it appear that the requirements of 
justice can be satisfied by reading the witness' depositions before a magis
trate: ltoscoe Cr. Kvidenee, 11th ed., IK5.

If the application is made on the ground of the absence of a material 
witness, the Judge will require an affidavit stating the points which the 
witness is expected to prove, in order to form a judgment whether the 
witness is a material one or not: It. v. Savage, 1 C. & K. 75.

Where a prisoner's counsel moved to postpone a trial for murder, on an 
affidavit which stated that one of the witnesses for the prosecution, who 
had been bound over to appear at the assizes, was absent, ami that on 
cross-examination this witness could give material evidence for the prisoner, 
Cresswell, J., after consulting Patteson, J., held that this was a sufficient 
ground for postponing the trial, without shewing that the prisoner had .1 
all endeavoured to procure the witness' attendance, as the prisoner might 
reasonably expect, from the witness .having been bound over, that he would 
appear: It. v. Mavarlhy, Carr. & M. (125.

In It. v. Palmer, (1C. A 1\ (152, the Judges of the Central Criminal Court 
postponed until the next session the presentment of a bill for a capital offence 
to the grand jury, upon the affidavit of the attorney for the prosecution, 
that a witness, whose evidence was sworn to he material, was too ill to 
attend, and they refused to refer to the deposition of the witness to ascertain 
whether he deposed to material facts.

A trial for murder was postponed till the next assizes by Channel I, B 
upon an affidavit of a medical man as to a witness being unable to travel, 
although such witness was not examined before the magistrate, and although 
the trial had been fixed for a particular day: It. v. Lawrence (186(1), 4 V. «V
F. 801.

5
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Annotation (continual) Continuance and Adjournment ($11 8) Criminal
Law Postponement of trial -Cr. Code (1906i sec. 901.

In It. v. Johnson (1S47). 2 & H. 3*il, Aldcrson, It. refused to postpone
the trial of a prisoner charged with murder, where the postponement was 
sought to give an opportunity of investigating the evidence and characters 
of certain witnesses for the prosecution who had not been examined before 
the committing magistrate, but who were to be called to prove previous at
tempts by the prisoner on the life of the deceased.

It is now recognized as a rule of practice that a trial will not be put off 
on account of the absence of witnesses to character: It. v. Joins (1806), 
8 East .‘14.

Where the prisoner applies to postpone the trial, lie will be remanded 
and detained in custody till the next assizes or sessions, or will be admitted 
to bail, but lie is never required to pay the costs of the prosecutor: A*, v. 
Hunter, .‘1 (\ A I*. *>01.

Where the application is by the prosecutor, the Court in its discretion 
will either detain the prisoner in custody, or admit him to bail, or discharge 
him on his own recognizances: It. v. Itetmhnore (1836). 7 C. «V I*. 407; It. v. 
1‘arish (1837), id. 782; It. v. Osborne (1837). id. 700; see also It. v. Croire, 
4 C. A V. 251.

Before any application can be made to postpone the trial, notice should 
be given to the opposite party, in order that lie may attend and oppose it. 
I "poll this an affidavit must be made, staling the names and places of abode 
of the absent witnesses, and that they are material to the prosecution or 
defence. Affidavits in corroboration may be filed. It is. in general, neces
sary, in the affidavit of the absence of a material witness, to state at what 
time his return may be expected; but this may be. in some cases, dispensed 
with; as if lie is on board a ship in His Majesty’s service, in which case 
the party making the affidavit cannot swear this, because lie is ignorant of 
the instructions given to the commander. And it seems, that an affidavit, 
stating the witness is not expected to return till a particular day, is sufficient, 
it being an implied assertion, that he is expected at that time: 2 Chit. R. 
111. It is also stall'd to be necessary for the oath to lie positive that the 
witness absent is material, and not merely that the deponent believes him 
to be so; for nothing is more easy than generally to swear to a belief of this 
description: I Bla. It. Til4. In some eases, the sources of the proposed 
required evidence should be stated with punctuality. When there is no 
cause for suspicion of mere desire to delay, it will be sufficient generally to 
swear that the absent party is a material witness, without whose evidence 
the party cannot safely proceed to trial; that he has endeavoured, without 
effect, to serve him with a subpoena, and that there is a reasonable ground 
to ex|M'ct his future attendance: s East 37. And the affidavit should also 
state the notice to the opposite party, and the service of it upon him. But 
if there is any cause of suspicion, the Court will require the circumstances 
to be specifically stated, on which the application is grounded; that the 
party absent is a material witness; that the applicant has used all his 
exertions to procure his attendance; and that there is a reasonable expecta
tion of his being able to attend at the time to which the trial is proposed to 
he deferred. It must, in general, lie made by the party applying, though, 
in some eases, his attorney, or a third person, has been allowed to do it
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Annotation Law Postponement of trial Cr. Code i!906i sec. 901.
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in his stead, ns if he he abroad, or unable to ap|>ear: Tidd Prue. K34. It 
should regularly be made two days at least before the intended trial; but

mljotmiwl or when the necessity of the witness was not known until afterwards, it may
|Kwt|IO|l«Nl. be applied for at a nearer period. When the motion is granted, it is seldom 

for more than the next term or the ensuing assizes: Chittv Cr. Prae., 402.

ALTA. KROM v. KAISER.

S. C.
1014

Mlnrhi Hu/icrmi Court, IIiihiIhioh, •/. Oclolirr 7, 1014.

Vendor and im rviiaskr ;IC—17)—Objection» to titU 
Txnu for perfcctimj—Ti min' of purchase pria -Sufficiency of 
timin'. |- Action by the plaintiff to enforce mii agreement for 
the sale of realty.

•/. Shuiv, of Short, lloss. Si 1 muni it- Slimr. for the plaintiff. 
O. E. Culhert, for the defendant.

llx nilinim, J. II vnd.man, .1. :—Without reviewing the numerous authorities 
on tin- points involved in this action, 1 am of tile opinion that 
there should he judgment for the plaintiff. If the plaintiff at 
the time of the motion brought, though not the registered owner 
of the land and though lie had no complete documentary evid
ence of an i interest, nevertheless had some right or in
tci'cst in it. 1 think that would he sufficient to enable me to order 
a reference as to title. In the ease at bar the plaintiff gave evid
ence that he had paid in full for the laud in the year 1912. and 
was entitled to a transfer at any time, lie also swore that the 
reason for delay was due to an arrang-i. -lit between him and 
the defendant whereby the title was to be made direct from tin 
registered owner to the defendant. This is denied by the defen 
dant. However, since the beginning of the action, the plaintiff 
has Is-come and is now registered as owner of the land subject 
only to a caveat filed by the defendant, and, in my opinion, 
therefore, it is not necessary to order a reference as to title 
There was no tender of the balance of the purchase price before 
action, and the tender which was alleged to have been made lat 
was not a complete and proper one as the exact amount owing

8166
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was not offered. Fven if it had been a good tender, I think tlie 
plaintiff* should have been given a reasonable time in which to 
perfect Ids title. It does not seem to me equitable that the de
fendant should be allowed to take advantage of the plaintiff’s 
delay in acquiring a registered title at a time when he himself 
was in default and had theretofore asked for and been granted 
a written extension of time for payment. Furthermore I find 
that it was not a condition precedent that the plaintiff should 
tender transfer prior to the issue of the writ. I am in accord 
with the reasoning of Wet more, in Magbtrg v. Williams, 15 
W.L.H. 553. The provisions of the agreement in that case with 
regard to payment and transfer are identical with the clause in 
the agreement in question in this action. I therefore order that 
it he referred to the clerk to ascertain what amount is due and 
owing by the defendant to the plaintiff under the terms of the 
agreement sued on and judgment entered for that amount to
gether with costs to be taxed on the District Court scale. Tin- 
plaintiff shall, within 10 days from the entry of judgment, de
posit with the clerk a properly executed transfer of the land in 
favour of the defendant, together with certificate of title free of 
encumbrances except the caveat filed by the defendant. On pay
ment into Court of the full amount of the judgment and in
terest within 3 months from date of the formal entry of judg
ment including the costs of drawing the transfer, the said trans
fer and certificate of title shall be delivered to the defendant, 
otherwise all his right, title and interest to the land in question 
in the action shall be absolutely barred and foreclosed and the 
caveat mentioned above shall be removed from the register in 
the Land Titles Office. Leave is hereby granted to apply in 
Chambers at any time before the expiration of the said 3 months 
for an extension of time for payment as aforesaid or for sale 
instead of foreclosure.

The defendant’s counterclaim is dismissed without costs..

S. C.
1014

Judgment /'## plaint if)', referma arriérai.



Dominion Law Rkiiikts. 118 D.L.R.

MAN. MATHESON v. KELLY.

f\ A. Manitoba t’onrt of I/»/><'«/. limn II. I’.-I.M.. Hnliunls, Peril ur, I'niiieroii ami
||l|4 Haififarl, ././..I. October 13. 1914.

| Mai In mo a \. hi lh(. I.» D.L.R. 50K. allirtncd.]

Appeal (§ VII I—34(i)—Discret iouar a mutters Costs - 
Hiuhl »/ «;>/»«/.| — Appeal fmin decision of llathera. C..LK.B., 
.1/III h t\on v. l\iIhf, 15 I>.|,.1{. 508. on a question of rosts.

IV. II. Tru<man, for plaintiff, appellant.
.1. E. Hnskin, K.< '.. for defendant, respondent.

The judgment of the Court was delivered by

ird'». J.A. I’kkiu k, J.A.:—This is an appeal from the judgment of the 
* hief Justiee of the Court of King’s Bench in respect of the 
disposition which he made of the costs, special leave to appeal 
having been granted by him. Much of the argument was de
voted to a discussion of the meaning and effect of the provisions 
contained in 7 & 8 Kdw. VII. eh. 12. sec. :l. r. 952. of the present 
King's Bench Act. R.S.M. 191:1. eh. 4(1. r. 9.14. and sees. 47 61 48 
of the same Act, it being contended by the defendants, the re
spondents, that no appeal, even by leave, may be brought from 
the disposition of the costs made by the trial Judge.

In ShUlitiiilmr v. Wliillitr, 19 Man. L.R. 149. it was held by 
this Court that 7 61 8 Kdw. VII. eh. 12. see. :!, in effect repealed 
see. 1:1 of the Libel Act. R.S.M. 1902. eh. 97. and sub-sec. (a) of r. 
9:11 of the then King's Bench Act. being sub-see. (2) of r. 9:14 
of the revision now in force.

The above sub-section provided that,
where any action or issue i* tried l»y a jury, the post* shall follow tin- 
event. unless, upon application made at the trial, for good pause shewn, 
the .1 udge Is-fore whom the action or issue is tried or the Court otherwise

It wiiH belli that the effect of 7 & 8 Kdw. VII. eh. 12. nee. 3, which 
is now embodied in the King's Bench Act. as r. 952. was to confer 
upon the trial Judge absolute discretion as to the awarding of 
costs in actions of slander, although sec. 13 of the Libel Act dr 
dared that the Judge before whom the action was tried should 
not award costs to the plaintiff where he recovered merely
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nominal damages. Thv decision did not deal with the question man 
whether an appeal would or would not lie from tin- decision of e a

a .1 mlge on a question of eosts where leave to appeal had been 1,1,4
given by him, or whether he. having exereised his “absolute dis- Math ebon 

eretion.” eould grant leave to appeal from his exercise of it. Kmv 

Since the decision in Shillim/lmr v. Whitt hr, supra, was
' Cerdue. J.A.

given, the present revision of the statutes lias come into force and 
we find that 7 iV 8 Edw. VII. eh. 1*2. see. has not hevn treated 
as a repealing enactment, doing away with or replacing the 
former r. 931, or as one amending or modifying sees. 57 and 58 
of the old King's Bench Act. which rule and sections we find 
embodied in the present revision as r. 934 and sees. 47 and 48.
The present revision of tin- statutes came into force on February 
2. 1914. and the order appealed from was made on January 24 
last. It does not appear to be necessary to discuss whether the 
revision altered the previous state of the law, or whether an 
appeal lay by leave from the decision of a Judge upon a pure 
question of costs under the provisions of the law as they stood 
prior to the revision. The Court has considered the present 
case upon its merits, and has come to the conclusion that no suffi
cient ground has been shewn for interfering with the discretion 
exercised by the Chief Justice of the King's Bench in the dispo
sition he made of the costs. The appeal should, therefore, be 
dismissed, with costs. No opinion is pronounced upon the effect 
of the enactments above referred to. or whether nil appeal lies 
to this Court from the decision of a Judge upon a question of 
costs where leave to appeal has been given.

In Tjilhr v. denting, 1(i D.L.R. 581. 24 Man. L.R. 148. an ex 
pression of opinion by myself is found as to the exercise of dis
cretion by a Judge in dealing with the costs of the action (p.
592). This expression of opinion was not necessary for the deci
sion of the appeal, as the judgment appealed from was reversed 
solely upon other grounds. There was no intention to decide 
whether or not an appeal might be brought from a decision upon 
a question of costs merely. It was only intended to call attention 
to the principles which had been laid down in the English deci
sions as governing the exercise of discretion by a Judge in such a
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MAN. ease, without saying that then- was. under the existing state of
e. A.
1914

the law in this province, an appeal in any ease against the exer
cise of that discretion.

Appeal dismissed.Matiikson 1 1

Kei.ly.

QUE M0SC0VITCH v. DESAMBOR.

C. R.
1914

(ju, l„v Cninl of Itcvieir. \rrhibahl. Martineau ami lira ml in. >1.1.
September 22. 1914.

1. Ukokkkn <| || It—17)—Real estate —( ompeshatiox — Dekaiit ok 
OTIIEK PARTY.

All agent to whom an owner of realty lias promised a coin mission in
......... vent of his flniling a purchaser. is for the loss of this commission
••ut it led to ilamages against the ilefemlant who after offering to pur- 
chast* refuses without cause to carry out his undertaking which was 
«Iniv accepted hv tin- owner at tin- agent’s instance: although the 
agent may hv fresh and renewed effort* have later on earned a commis
sion hy limling another purchaser for the same property.

si at «‘limit Appeal o'oin the judgment of Quebec Superior Court. Sir 
Charles I*. Davidson, C.J., maintaining the plaintiff real estate 
agent’s action for damages by way of loss of commission owing 
to the default of the other party.

The appeal was dismissed. M artixkav, J.. dissenting.

./. P. Whelan, for appellant.
Jacobs, Hall, Couture <( Fitch, for respondent.

Archibald, J. Archibald, .1.. concurred with Beavdin, «1.

M.iilimmi, J.
d msec tine)

Martineau, .1. (disaenting) The facts in this ease are as 
follows: The plaintiff, a real estate agent, knowing that one De 
tonnancour had a property for sale, and having ascertained from 
him the price at which he was ready to sell and the other con
ditions of the sale, called upon the defendant and suggested to 
him that lie should buy this property. The defendant consented 
thereto, but. instead of making an offer pure and simple, was 
induced by the plaintiff to sign the following document:—

Montreal, Septemlier 21/11.

Mr. S. Moseovitch,
I authorize you to buy property situated on St. Lawrence Rid., X"< 

1329 31-33-35-37. Condition* a* follow»: Price, $15.000. etc. . . . Ihi>* 
offer Htamln good until Tue*dnv. September 2Utli, 1911.

(Sgd.) A. I‘. Dehambor.
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This offer to purchase wok accepted by Detounancour. The 
sale, nevertheless, was not completed, and. without entering into 
the facts which justify this conclusion. I may say, and the Court 
is unanimous on this point, that the fault thereof lies with the 
defendant.

Thereupon plaintiff sued the defendant for #375. in my 
humble opinion plaintiff based his action solely on the fact that, 
by the writing above mentioned, the defendant appointed him his 
agent ; that, as such, he is entitled to claim a commission of 21 V ; 
as the value of his services. I believe that if this were so this 
Court would be unanimous in dismissing the action because the 
plaintiff was not the agent of the defendant but the agent of the 
vendor who would have paid him his commission had the sale 
been effected. But the majority of the Court is of the opinion 
that the demand is not based exclusively on this alleged mandate ; 
that the pleadings shew that the plaintiff also claims this sum 
as damages resulting by reason of the defendant’s failure to 
comply with his offer to purchase, and that the defendant has 
himself interpreted in this manner the twofold nature of the 
plaintiff's claim. The question at issue is. therefore, the follow
ing:—

Has an agent to whom a vendor has promised a commission, 
in the event of his finding a purchaser, a recourse in damages 
against a prospective buyer who. after agreeing to purchase, re
fuses without cause to complete his purchase?

The trial Judge and the majority of this Court decide the 
question in the affirmative, basing their decision upon art. 1053 
C.C. I regret that 1 am not able to concur in that view. Art. 
1053, in my opinion, only deals with damages resulting from 
delicts and quasi delicts, and if the plaintiff has any action in 
damages it could he only in virtue of art. 1005. C.C. Now t s 
article, it seems to me, only allows such recourse to a creditor : 
that is to say, to the one who is entitled to compel the execution 
of the obligation assumed by the other party. Third parties 
who may suffer from the inexécution of this obligation have no 
such action since there is no privity of contract between them 
and the debtor, and since it is essentially from this privity of con
tract that the action in damages arises. I believe, in the present

QDE.
C. R. 
11M4

Mohcovitcii

Dkmamuoh.

Maitimau. J. 
irtieaentinit)
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QUE. case that, if thv agent'n vont met allowed him to reeover his com
V. It.
1914

mission from the vendor hy tin- sole fact of his finding a pur
chaser, then, the vendor would have a recourse in warranty

Moscovitch

Dkhamuor.

against tin- buyer, in default, to obtain the reimbursement of the 
monevs so paid as damages suffered by him, the vendor, as a rea

Martinvaii, J. 
(dissenting)

son of this failure on the part of the defendant; but such was 
not the contract in this ease. As a matter of fact Detonnaneour 
paid nothing to the plaintiff. But then this agent worked for 
nothing.

This is so: but in the first place it may be answered that he 
was not working for the defendant, and. in the second place, 
that he himself made his agreement with the vendor and that he 
could, foreseeing this always possible eventuality, draft thv 
contract otherwise.

For these reasons, too summarily expressed, 1 realize to ren
der justice to the question at issue. 1 would be of opinion to 
quash the judgment of the trial Judge and dismiss the action 
with costs.

Itesudin, J. Hkavdix, J.:—As my brother Martineau has explained tin* 
facts it is unnecessary to refer thereto except for tin1 purpose of 
mentioning that by the writing of September 22 the defendant 
authorized the plaintiff to purchase the property of Mr. Deton- 
nancour for $15,000, of which $5.000 was to be paid cash at the 
execution of the deed and the balance at stated periods; that 
this offer to purchase was accepted on the 25th, communicated to 
the defendant on the same day. and that in the three weeks which 
followed he was urged and pressed to complete1 the transaction 
repeatedly; that on October 18 the present parties to the suit 
and Detonnaneour met. and the defendant requested a last delay 
of from 2 to J days because, said In-, he wished to pay the entire 
price in cash- but this he never did. On October 23rd Deton
naneour wrote to the defendant that if he did not deposit the 
.$5,000 on the 24th the deal would be cancelled.

Plaintiff took tin- present action on November 15. It was 
served on the 22ml. On December 2 following the defendant 
tendered the $5,000 to the vendor, who refused, and in February 
Detonnaneour sold his property to another person by the name
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of Gordon at an advance of .$000. The plaintiff having found 
this new purchaser received the ordinary commission. The 
Court In unaniniouH in declaring that tin- fact that the sale was 
not completed was duo to the defendant, who did not follow up 
and respect the agreement which In- had signed on September 22 
and In- was thereby in default. But the Court is divided on the 
question of whether a lhn dt droit or privity of contract exists 
between the parties. My brother Martineau has given his rea
sons. but I am of opinion that then- is privity of contract be
tween the plaintiff' and the defendant, and that this results from 
the writing of September 22.

Without entering for the moment into the legal question as to 
who, the vendor or the purchaser, should have paid the commis
sion if the parties had completed the transaction, 1 am of opinion 
that, by the above mentioned writing, the defendant authorized 
the plaintiff to conclude an arrangement with Mr. Dctonnancour 
and undertook thereby to follow up this arrangement it" the lattei 
should accept. By failing to fulfil his agreement the defendant de
faulted in his obligation, and by his default has become respon
sible for the damages which the plaintiff suffers, to wit. the loss 
of his commission, ami this damage Hows directly from the dc- 
fault in failing to conform to his undertaking.

The defendant contends that lie has not caused any damage 
to the plaintiff seeing that the plaintiff obtained his commission 
on the sale made to the new purchaser; suffice it to say that the 
plaintiff was obliged to work anew to find this second purchaser 
ami that In- is entitled to lie paid for this additional work.

As to whether the present action can be considered as an 
action in damages for inexecution of the obligation undertaken 
by tin- defendant on September 27 the parties themselves under 
their written pleadings have considered it as such. The defend
ant was not taken by surprise and he made all the evidence that 
he could have adduced if an ordinary action in damages, purely 
and simply, had been taken against him. The defendant has 
viewed the action in this light. In his written argument before 
this Court he states;—

QUE.

C. R. 
1914

Moscovmii

Dksamhor.

Heaudin, J.

The «mount herein claimed was first claimed us damages for failure to 
exeeiite Hie agreement on the part of appellant, and. secondly, as eummi^-ioii 
for service* rendered to appellant as first arranged.
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QUE Personally I would lie of opinion of entering judgment in
U. K.
1914

favour of the plaintiff hk agent of the defendant, and would lay 
it down that the judgment of the Court of Appeal in Lemieux v.

Monvovitch Seminary of Si. Sal yin. D.L.R. (DID. applies to the present
I Usa 'limit. ease, but the majority of thin Court does not hold it necessary

Rreudln, J.
to go so far. and grants the sum claimed as damages caused to 
the plaintiff by the defendant as a result of the latter’s refusal 
to comply with his undertaking signed on September 22 and 
accepted by Detonnancour on September 25.

The judgment of the Superior Court is confirmed with costs. 
Mr. Justice Martineau dissenting.

Appeal distn issed.

ALTA. NICHOLS & SHEPHARD v. GUMMING

S. C.
1914

Mlurtn Su ftn Mr Court. Ilurrci/. f *.•/.. St unit, mut Simmon». ././.
./mm* • M. 1914.

1. IIKOKI KS 16 III 1 ! ;l.l | III smsH AMI I.KNKKAI. lUtilKKRS—< ’OMPKXNA
TION—SlFFIVIFXCY OF HESYIlFH—PHIXVIPAl. HTKPPIXti IX. 

s«l« ' agent* selling mavli'iiery on commission arc entitled to tlieir 
commission, when it wa* through their efforts that the vemlors and 
purchasers were brought together, even though the vendors stepped 
in and dosed the «ale irrespective of the agents.

| Iturrhrll \. ISoirrir mot Itlorhhouuc CoUirruu, 11910] A.C. Ill 4. SO 
I...Î.IM'. 41. applied.]

Statement Appeal front the judgment of llis Honour Judge McNeil of 
the District Court in favour of the defendants allowing them 
commission on the sale of a separator.

The appeal was dismissed.

A. II. Clarke, K.C.. for the plaintiffs, appellants.
./. IV. Macdonald, for the defendants, respondents.

Herrrr, C.J. Harvey, C.J.. and Stuart, J.. concurred with Simmons, J.

Simmons, J. Simmons, J. :—This is an appeal from His Honour Judge 
McNeil in favour of the defendants for the commission claimed 
by them on the sale of a separator. The defendants 
were the sales agents of the plaintiffs under an agreement in 
writing.

One of the terms of the agreement is:-
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in vum* «mix niai'liinvry i-< taken from tlit* puiihu~vv t'ur mix i-autu* and tin* 
unies given fur sitvli nuivliin ly an- «ill'i'i’iiilcrnil. no comm »*ion will lie 
paid mi siivli null's.

Another term is:—
The party of the second purl agrees that in selling machinery, lie will 

require the purchaser or purchasers to sign one of the regular orders »»f the 
company—the original order so signed hy the purchasers to lie sent to 
the company for its approval or rejection before the machinery is deliver,'-I.

Another term is:

ALTA.

S. C.
1914

XiriiOLS & 
SlIKlMI ARD

Cl XI XIIXO.

Simmon», J.

That he will not sell or exchange any machinery furnished under tIti- 
contract for anything except cash or notes either in whole or in part 
payment thereof, unless specifically authorized to do so in writing.

A syndicate of farmers near Uranum, Alberta, owned a 
Nichols A- Shephard separator and in the fall of J!)l(l, the de
fendants unsuccessfully canvassed them with a view of selling 
a new Nichols & Shephard separator to them. In March, 1011. 
the defendants again canvassed them and were accompanied on 
this occasion by McEwan, the plaintiff** general agent at Cal
gary. It was then arranged that a representative of the syndi
cate should come to Calgary Exhibition on the first week in 
July and see the new Nichols & Shephard separator. The 
plaintiff’s agent in charge at Calgary of the plaintiff’s exhilvt 
met two of the syndicate and the defendants at Calgary on ex
hibition week and shewed the machine to them and informed 
.Tames Cumming, one of the defendants, that he would send Me- 
Ewan down to have the papers signed, and the deal completed 
the following week.

On account of illness and death in his family. James Cum
ming was absent from his office the following week and he says 
that for this reason he was unable to see any of the purchasing 
syndicate for about two weeks. ll<- then learned from one of 
the syndicate that McEwan hail completed tin* sale and had the 
documents in connection therewith signed by the purchasers. 
McEwan had in the meantime made an arrangement with one 
MeMann. the plaintiff’s sales agent at Lethbridge, whereby M-- 
Mann purchased the defendant’s old separator at $320. M •- 
Mann admits that he did not have anything to do with the sale 
other than to buy the old separator (ease, p. 37). He is eorro-
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s. c.
1 !» I *

\ H'llOl.M Si

SlIM'll ARII

Siimii.iiin, J.

bora ted ill this hy l-'rank Matin-son. one of tin* syndicate pur
chasers case, p. 17 i. Matin-son also says that he was introduced 
to tin- manager of tin- Nichols & Sln-phard Company at tin- Cal
gary Kxliihit ion hy tin- dvfciidaiitH as a prospvvtivv purvhnsvr. 
M<-Maiiii says In- houglit tin- old separator at tin- price tin- syndi
cate wanted for it less tin- commission. The order for the separ
ator executed hy the purchasers called for delivery at (Iraiium 
which is on the Calgary and Kdmoiiton branch of the C.P.U.

The plaint ill's, however, shipped the separator to a more 
distant point from the purchasers, namely, Monarch, on the 
Crow's Nest branch of the C.IML. and tin- learned trial Judge 
found that this was done for the purpose of defeating the de
fendant's claim for commission. I think this inference is quite 
justified by tin- evidence. The purchasers refused to take de- 
livery at Monarch and the separator was re-shipped to (Iranum 
by the purchasers under an agreement with MeKwan that tin- 
plaintiffs pax the expense of re-shipment.

Matheson. one of the purchasing syndicate, says Mr. Mi-Kwan 
alleged it was shipped to Monarch as In- thought McManu was 
entitled to the commission. James ('illuming, one of the de
fendants says that In- advised the plaint ill's that In- could handle 
tin- old separator. I conclude that the finding of fact of tin- 
trial Judge as to the sale being made through the efforts of tin- 
defendants is quite justified as well as the finding that McMann 
had nothing to do with liuding a purchaser.

The plaintiffs set up the terms of the agency agreement 
above referred to its a bar to the defendant a claim. Where 
tln-x step in and prevent the agent from completing a sale, tin- 
negotiations for which have been brought about by the agent, 
they are not entitled to set up this defence.

Him lull v. Ihnrrii tV lllm k lion hi I’ollii riis, is a recent Privy 
Council deeision on this question, |1M1<> A.f. M4. HU L.J. 
P.C. 41. In this judgment Lord Atkinson quotes with approval 
the rule laid down by Willis. J.. in Imhlnilil v. We*trni A ill 
illn ri'fi Coffi i Co.. 17 C.B. i VS. t 7.13 :

I iin|neheinl I lull win-re unmet i* to In* [mill hx one limn to iitinthcr 
111 », 111 il y It ell ev«‘lll. I lie | ill lit II | •< >11 \\ III nil it 1-11*1 1 lie nhliglll io|| III |ij|X i« 
li.ilile In the juirlx who i* In leeeive the limiiex if he iloe* mix net whieli 
prevent» or nuike* it le*t |u-olmhle 1 lull he «Imiihl ns-eive it.
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Applying this rule in the present ease, the defendant* are 
entitled to tlie commission as the phiintitTs stepped in and made 
h sale after the defendants had brought the plaintiffs and a 

purehaser together.
1 would therefore dismiss the appeal with costs.

ALTA.

s.c.
1914

Nichols & 
KlimiAKIi

Appial dismissal.
Cl M XIIXO.

Rlmmofi. J.

SEIPPEL LUMBER CO. v HERCHMER B.C.

Hritish Colunihia Siipmnr Court. Ihnilcr. C.J.IU', I'thrnuiii 111. 1 !» 11. K. C.

1. (sown ( * II—*201 — IliiniTs, row his xxii i.iaiiii.itikk—Chowx i.haxtkii
l.ANOM— COMM|KK|OXKR*H POWHI, HOW 1 l\l m il 1 -A VI* TITU S.

Statutory authority given the ( 'unimi-doner of a |irovinee to itdiuin 
inter Crown hinds eaimot In* extended SO as to eover land* a lirai lx 
Crown granted, in the alisenee of virar and positive legislation to that

2. La Ml 111 IKS I ft I — III |—(JRAXTKK's I'KIVITY WITH CHHtKCKHMOK Si on
AMI EFFECT.

A grantee of lands is not InmiiiiI under tin* d«H*trine of privity hy 
the action of his predecessor in title when such action is taken later 
than the conveyance to the grantee.

:». La XII TITLES | 6 1 III I—thUKKNMl vr si |«X 1 vs i oXri.l MX 1 . XVIIKX It.t . 
officiai, si iivkym Act.

The conclusive ellect of < iovernnieiit survey « under see. ‘1 of Ollieial 
Surveys Act. It.S.lt.C. 1 !» 11. eh. ‘J'JH. will not lie extended to apply to 
a case in xvhicli a land owner selects his • <x\n surveyor, although the 
survey notes are received hy the <iovernilient ollieial*.

1014

Action for trespass on lands, the plaintiff relying on the 
terms of the Crown grant.

Judgment was given for the plaintiff.

Sill lenient

E. /\ Davis, Ix.t '.. and It. It. à'ht, for the plaintiffs.
7. .1. Ilarn ft, K.t '.. and It. /*. Stmhtnn, for defendants.
IV. S. Deacon, for the Attorney (leneial.

IIcntkr, C.J.B.C. : The plaintiffs in this ease are bringing 
an action for trespass against the defendants, resting upon their 
Crown grant. Ily the terms of the Crown grant their line is 
described as commencing at the intersection of the westerly 
limit of lot 4ÔKÎI. group 1. Kootenay district, with the centre line 
of the B.C. Southern Railway. said point being station zero of a 
traverse of a portion of the said railway made hy W. II. Can-
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B. C vrcau, P.L.S., and recorded in tin* Depart incut of Lands ami
s. c. Works in Victoria on December lô, 1900.”
11,14 It is beyond dispute that this station zero is a fixed point, as

Brima to the situation of which there is no controversy. It is. therefore. 
l.iMBRt < o. jipp.|fdit that a cmnpetcnt surveyor could at once, having 
liKBciiMK*. located point zero, run a line due north as required by the terms 
iiuni.r. <-j of the Crown grant and in that way determine the plaintiffs' 

boundary. It has, however. I>een strenuously argued that al
though such a line as that can be accurately located, and al 
though according to all known scientific laws there can be only 
one line which would satisfy the conditions, at all events until the 
earths axis is changed, yet it is within the power of different 
officials, such as surveyor generals and chief commissioners, to 
say that the line as established by some negligent or incompetent 
surveyor, though it is not the true line, shall Is* deemed to be 
the true line. It seems to me to Ik* a very startling proposition 
indeed, that a man who has got a Crown grant and whose bound
ary can Im* definitely ascertained beyond any reasonable doubt 
or controversy may wake up some fine morning to find his pro
perty swept away by the decisions of such officials, which deci
sions may apparently be given behind dosed doors without any 
reason, without any notice and without any appeal to a respon
sible civil tribunal.

There is no controversy in this action, at all events if there is. 
then I find that the so-called Swanncll survey was absolutely 
erroneous with the result that it lops off over 400 acres covered 
by the plaintiffs' Crown grant. On Mr. Harvey being pressed In 
the I 'ourt to any whether or not he would support the accuracy of 
that survey, lie did not see fit to give the Court a definite answer, 
but notwithstanding that. I think I can safely say that a casual 
inspection of Mr. Swanncll "a notes, even to the mind of a lawyer, 
reveals the fact that they are absolutely and startlingly erroneous. 
Referring to station 19. the easting is given as 4.49. subtending 
an angle of 7 degrees and 44 minutes, the side of which is 3 chains 
34 links. Now. any school boy can at once sec that it is impossible 
for the line subtending an angle of 7 degrees and 44 minutes in a 
right-angle triangle to be 4.49 chains when one side bounding tin 
angle is only 3.34. so that any official in the laud office, if In- had
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taken the trouble to ghmcv at these notes, even in a casual way. B.C.
could have seen that they were absolutely wrong, and, as a s. C.
matter of fact, tin- line should have been .449 instead of 4.49. |!‘14

Now. this survey of Swannell*s was fourni as early as 1906 to sum r
be absolutely wrong by Mr. MeLatehie. In the meantime there M,UKl"
ha«l been a communication, in 1904, to Mr. Ross representing the IIkki ii\iut. 
defendants to the effect that the Chief Commissioner had decided h„m7, < i 
that the boundary line as established by Mr. Swannell under the 
authority of the Government was “the true and unalterable 
boundary,” notwithstanding the fact that only certain points on 
that boundary had been fixed by Mr. Swannell and that the 
boundary had not been completely run and surveyed by him.
That ruling was reversed in October, 1907. as appeal's by a letter 
signed by the Deputy Minister of Lands to the effect that he was 
directed by the Chief Commissioner to state that the line estab
lished by Mr. MeLatehie had been accepted by the Department as 
being correct, and the effect of it was to shew that the timber 
licenses were overlapping the boundaries of lot 4Ô90. So far as 
that ruling being final and unalterable as one would expect to 
find it. we find that again in 1910 that ruling is reversed and the 
original ruling restored in a letter from the same official and tin 
admittedly erroneous line declared to In- “the final and unalter 
able boundary." lie says he is directed by the Chief Commis 
sioner to advise that the surveys of those lots, being the plain 
tiffs' licenses, will be gazettes!, and so far from finding the Com
missioners' rulings final and unalterable, I find that the only 
matter that was not final and unalterable were the Commis
sioners' rulings themselves, and it is not beyond the hounds of 
possibility on further consideration by some future commissioner 
that the old decision of 1907 will be restons! and so on ml infini 
linn.

It is alleged, however, by the defendants that the fact that 
the ( \l\K. or the ltd '. Southern took an appeal from the last deei 
mon, that that in some way or other had a binding effect and that 
the matter had become closed. All I need say about that is. that 
that was a proceeding taken by their predecessors in title, sub
sequent to the conveyance to the plaintiffs. The plaintiff's them
selves. not being parties to the proms lings, cannot in any way
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B.C. Ik- hound as Mr. Harvey suggests hv the fact thaï they were
s. c. privies of the C.IML How privies can he hound hy the action
it**•* of their predecessors subsequent to their grants under which

<kippel they claim is a matter that pauses my comprehension. Then it is
l.i MitKB to. HOUgi|t to support tin- ruling hy reference to sec. 2 of the Sur- 
IIik.mmkk. veyors* Act in which it is enacted that all boundary lines sur-
HunuT.c.1 veyed and run under the authority of the (hivernaient hereto

fore or hereafter shall he the true and unalterable boundaries, 
etc. A casual glance at that section shews that it is dealing with 
boundaries that are surveyed and run under the authority of the 
Government. Now, 1 am unable to accept the proposition that 
liera use a land owner selects his own surveyor and his notes are 
received by the proper officials at the Government buildings, 
that constitutes a survey carried on under the authority of the 
Government within the meaning of the Act. Not only that, hut 
the language when carefully looked at. certainly refers only to 
boundaries which are “surveyed and run and not to bound
aries as in this instance portions only of which are marked out 
and on which only certain points are located.

Then, referring to the proceedings that were taken before the 
Commissioner. I am clearly of the opinion that there was no 
jurisdiction for the Commissioner to entertain a dispute of this 
character. The very heading of the Act I think shews that. It 
is an Act purporting to deal with Crown lands, and the Chief 
Commissioner is the official empowered and required by the Act 
to administer those lands. I low a dispute concerning lands 
already Crown granted can in any way come under the purview 
of that Act in the absence of the most positive legislation I am 
unable to perceive. As I have said, the effect of such a ruling 
as that, if upheld, would be that people who had land Crown 
granted to them could have their property swept away by deci
sions of bureaucratic officials without even the safeguard of pub
licity or recourse to Courts of law.

In regard to the Act cited by Mr. Davis. I do not think then 
is much to lie gathered from that because that was a private Act 
and in the nature of a private bargain between the government 
and the railway, and if they had recognized the other boundary 
I think Mr. Davis would have been the first to argue that that in
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no way would In* binding on his clients. and I think hi* would B C 
hav<* been l ight. The plaintifl's are entitled to the relief prayed. s.c.
As to the eosts. the defendant* other than the Attorney! leneral 1,1,4
will have to pay costs, and. were it not for the Crown Costs Act, 
the Attorney! icncral would also have had to pay costs as no 
sufficient reason appears for his intervention in the litigation.

Lvmiikr ( o.
IlhRCIIMKR.

■luih/mi ni for i>ln intiff. Hunter, f'.i.

EMERSON v. QUINN MAN
Manitoba hi*»;/"* Hnich. 1lactlonaM, ./ Mini |:|. loll. K. H.

1. \ I'lHlK A Ml 1*1 IUIIAMH iSl li -27 1 — HKHCIHHIOS m 111 VI R AI T loll

Where tin- owner’* «gent conspiring with tin* owner in.Inees Hu- 
feiiiiimt to enter into mi iigreement to piircliaw » Hiiliurlian t met of 
land of a Hpcciilativc value, liy falsely pretending under sliani negotia
tions that lie is a co purchaser taking equal clou.... with the defend
ant, the contract as against the defendant is vitiated for fraud and 
cannot Is* enforced liv the owner.

1*14

Action for purchase money claimed under an agreement for 
the sale of land, the defendant (lallagher resisting on the ground 
among others that the agreement was induced by fraud. 

Judgment was given for the defendant (lallagher.

SI Mlelltent

IK .1. Slav pooh and /.. •/. Elliott, for the plaintiff.
E. It. Eislnr, for the defendant (lallagher.
IV. Iloilo mis, for the defendant (jiiinn.

MacdoxaU), .1. : The plaintiff brings this action claiming 
Ÿld.dHT.df), being the second instalment of purchase money with 
interest thereon payable by the defendants to the plaintiff under 
an agreement for the sale of lands by the plaintiff to the defend
ants. The defendant < juinn did not tile a statement of defence 
but suffered interlocutory judgment to be entered against him. 
The defendant (lallagher admits making the agreement under 
which the instalment claimed is due and payable, but resists pay
ment on several grounds as stated in his statement of defence, 
the principal grounds being: (1) that he was induced to enter 
into the said agreement by fraud and misrepresentation ; (2) 
want of title in the plaintiff.

Miie.loniiltl, J.
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K. II. 
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Emerson

Qrix.x.
Mardonald. J

Tin- plaintiff was tin* ostensible purchaser umlvr an agree
ment of sale of certain property near the village of Wat runs in 
the Province of Saskatchewan. Plats ami plans of the sub
division were made and the property advertised and placed on 
the market. It was advertised by the Merchants Trust Co., of 
which company the plaintiff was the president, secretary, and 
to all intents and purposes, the company. The company adver
tised for a sales agent and the defendant Quinn. attracted by the 
advertisement, applied for and secured the position. When 
he made the application lie was referred to one McMillan, who 
occupied a room in the offices of the Merchants Trust Co. and 
by McMillan he was engaged and there never was any question 
about the authority to engage him, yet the plaintiff says tlmt 
McMillan had no connection with the company, but says he was 
simply his agent and was never even a shareholder of the com
pany. McMillan is not. however, a party to tin- action and his 
connection with the company need not enter into our investiga
tion. The plaintiff, as president, secretary, and company, sanc
tioned and approved of Quinn's appointment, and the latter was 
supplied with literature extolling the merits of the property, to
gether with forms of offer of purchase, i Kx. 14.) Kverything 
up to this pointed to the Merchants Trust Co. as the owners and 
not until trouble arose did the company or Kmeraon, as the 
company, repudiate its connection with the transaction and 
Knierson personally assume all the responsibility. The com
pany's business presents a mysterious aspect and possibly it 
would be an agreeable position to avoid any examination into its 
history.

Quinn armed with his authority and advertising matter starts 
out on the road to offer positive profit to the buying public and 
at the town of Neepawa in Manitoba posts up his alluring ad 
vertisements in the lobby of one of the hotels. The defendant 
(lallagher, who had been a farmer near this town the best part 
of his life and had just sold his farm and was about to retire 
from work, was attracted by his co-defendant Quinn's advertise 
meiits and having ready money, the result of years of toil and 
labour, was beguiled into the net that was ready to receive him. 
lie approached Quinn and they became confidential, lie wanted
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it Him- mill quick return by xva.x of an investment mu I Lake 
M a nit mi with its “ Woinh -rful curative powein of waters'* ami 
“positively the greatest investment ever nlTcml" filled the tin 
sophistieateil Gallagher with visions of Monte Cristo propor
tions. It was sueh a g....I thing that Quinn suggested they two
should go into partnership and huy tin- property out and out. 
join forces and go to work and with their united efforts dispose 
of the property in a very short time. At the suggestion of (Ini 
higher they went to see the property, hut before doing so Quinn 
had been in communication with the plaintiff, who knew what 
was going on. After an inspection of the property tin result of 
which, so far as (lallaghrr was concerned being an estimate of 
the quality of the soil: Quinn wrote out his cheque (they were 
Isith purchasing on an equal basis) and challenged Gallagher 
to cover it. This the latter did. the amount of each cheque 
being #2.300. I loth cheques were, by arrangement between them, 
made payable to ( K. Graham, manager of the Home Bank of 
Canada at Xeepawa. Arriving at Nccpawa they deposited tin- 
two cheques with Mr. Graham on the understanding that he 
was to hold them subject to the ei of the maker of his own
cheque until such time as their arrangements were complete. 
The defendant Quinn then left for Winnipeg and advised the 
plaintiff and < ell. who had engaged him. of his dealings 
with his eo-defendant. made the arrangement with the plaintiff 
and Campbell, to which I shall immediately refer, had the agree 
ment under which he and Gallagher got control of the property 
in question executed ; and then he got the ordci from Gallagher 
authorizing the use of his cheque ami to accept draft of tin 
Merchants Trust Co. for the amount of it. Quinn then went to 
Mr. Graham, who held their cheques, secured them both, and 
then went to the plaintiff.

Now. before Quinn had concluded his agreement with Gal 
higher lie made this arrangement with the plaintiff and Camp
bell. Me had no inoiicx : his cheque was worthless, as lie says 
himself. ** I went the form of paying my share of de
posit at Xeepawa by cheque to Mr. Graham " ; but he had made 
his secret arrangement. Vndvr his agreement with the eompanx 
in the first instance lie was to lie paid a commission of 20 per

MAN

K. It 
11*14

Km khhon 

Qi inn.

Ma-.l.m,il.| .1.

5

22

55
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MAN. cent. mi all Nairn. This hv represented to Gallagher as 10 per
K. It.
1014

cent, and he agreed with Gallagher that the partnership was to 
get the benefit of this as a reduction in purchase price ; but he

K M F.R SON
V.

Qt'ixx.

made the secret agreement with the plaintiff and Campbell that 
an extra 10 per cent, was to go to him and so much of it as would 
be necessary would be applied on his share of the instalment of

Mmiluiuilil. J. purchase price. So that, instead of his paying anything as his 
share of the purchase price, lie was actually participating with 
the plaintiff. Campbell and the Merchants Trust Co., in the 
amount paid by his co-partner Gallagher. This seems to me such a 
breach of good faith as to merit the most severe censure. This 
extra 10 per cent, could not be treated as a commission. The 
relationship of principal and agent ceased to exist and that of 
vendor and purchaser took its place. This extra 10 per cent., 
therefore, was a reduction of purchase price and the- defendant 
Gallagher was entitled to the benefit of it and. had it not been for 
tin* secret agreement referred to Quinn could not have entered 
into the purchase of the property as he had no money, and 1 am 
satisfied the defendant Gallagher would not have entered into 
such an agreement on his own responsibility.

One of the inducing causes of Gallagher entering into the 
agreement was the fact that the capable, alert and experienced 
real estate man Quinn was joining him and putting his money 
into the venture. Me was imposed upon by Quinn and the plain
tiff and his company were parties to the imposition. On this 
alone the defendant is entitled to relief and it is not necessary to 
deal with the question of title.

1 dismiss the claim of the plaintiff with costs and find in 
favour of the plaintiff by counterclaim, on his counterclaim, 
rescinding and cancelling the agreement of sale as prayed and 
judgment in his favour against all the defendants by counter
claim for the sum of with interest thereon at f> per cent,
per annum from November I t. 1910. to judgment, together 
with costs.

J ml (fount for defendant (lallatfhrr.
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B. A R. CO. v. McLEOD. ALTA.

Alberta Supreme Court, Harvey, C.J., Simmons and Walsh, JJ. May 30, 1914. S. (\

1. Automobiles (§111 C—300) Resi-iixsihility of owner when cab used * **
UY ANOTHER.

Under svp. 35 <»f Motor Vehicles Act, (ch. 6, Alta, statutes 1911-12) 
the owner of an automobile is liable in damages as well as the driver 
who is using the ear with the owner’s sanction or permission, for injuries 
sustained by a third party in consequence of the driver’s negligence.

[Mu/woe v. Arnold, 15 D.L.R. 915, followed ; li. «V l{. Co. v. McLeod.
7 D.L.R. 579, reversed.|

2. Statutes (§ II C 120)—Adopte» statutes—Settle» interpretation in
ANOTHER PROVINCE.

Where a statutory provision is adopted from another jurisdiction 
after having been in force there for a long period, the judicial decisions 
of that jurisdiction upon its interpretation should be followed unless 
there are very strong reasons for a contrary view.

[Ward v. Serrell, 3 A.L.R. 13X; Bennefield v. Knox, 17 D.L.R. 398;
Witsoe v. Arnold, 15 D.L.R. 915, followed; B. «V It. Co. v. McLeod,
7 D.L.R. 579 reversed.|

3. Negligence (§ II1*'—120) Last clear chance Ultimate responsibility
In a negligence action for damages resulting from the collision of two 

automobiles where it appears that the defendant was guilty of primary 
negligence and by the exercise of reasonable cure could in the circum
stances eventuallv have avoided the result of his own primary negli
gence as well as that of the plaintiff (assuming the plaintiff to have also 
been guilty of primary negligence), the ultimate responsibility for the 
collision rests upon the defendant.

[B. A It Co. v. McLeod, 7 D.L.R. 579. reversed.)

Appeal from the judgment of Stuart, .1., If. A It. Co. v. Me- Statement 
Lewi, 7 D.L.R. 579, dismissing an action by the plaintiff, the 
owner of an automobile, against tlu* defendants, respectively the 
owner and the driver of another automobile for damages result
ing from the collision of the two cars.

The appeal was allowed and judgment directed for the plain
tiff against both defendants for $900.

/. IV. McArdle, for plaintiff", appellant.
II. L. O’Rourke for defendant, respondent.

Harvey, (\J.: I agree with the result reached by my brother H«my.c.j. 
Walsh on this appeal.

I am not satisfied that the plaintiff was guilty of any negli
gence which contributed to the accident, but, if so, I am clearly 
of the opinion could, even after it. by reasonable
care have avoided the accident. Indeed 1 find it hard to under
stand how it could have happened without the grossest careless-

13855386
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ALTA. n<*ss on tl»<* part of the defendant who was driving the ear. I also
R. C.
11114

agree that the interpretation of the seetion affecting the liability 
of the owner of the ear should he that given to it by the ( 'ourts

H. A It. Co. of Ontario before it was adopted by our Legislature upon the first 
ground specified by this Court in Ward v. Smell, 3 A.L.IL I3S. 
and followed in llcnacjield v. Knox, 17 D.L.1L 311K, rather than on

n.mv. CJ. tin* ground that it had been a law long in force in Ontario.

Simmon*. J. Simmons, .1. : 1 concur.

Walsh, .).: The learned Judge has accepted the defendant's 
account of the relative positions of the ears immediately prior to 
and at the time of the collision, and with his findings in this re
spect , 1 am in complete accord I’pon this finding, the facts are 
that the defendant’s ear reached the southeast corner of the 
intersecting street and avenue slightly in advance of the plain
tiff’s ear, that whilst the defendant's ear was negotiating the turn 
from the street into the avenue, the plaintiff’s ear passed it, that 
the plaintiff’s chauffeur then retarded the sjieed of his ear and the 
defendant's ear ran into it, causing the damage complained of. 
The defendant's ear was admittedly running at a greater rate of 
speed than ten miles an hour in turning this corner and this, 
under sub-see. 2 of see. 2(1 of the Motor Vehicles Act, is /triant 
facie evidence that the defendant James W. McLeod was running 
it at a greater s|>eod than was reasonable and proper. The dam
age was undoubtedly done by his ear and under see. 33 of the Act 
the onus of proof is upon him that this did not arise through his 
negligence. The contributory negligence, if any, of which the 
plaintiff was guilty, was the slackening of the s|h*c<1 of his ear 
when it was ahead of but in close proximity to the defendant's 
ear. As I understand the learned Judge's finding of negligence 
on the plaintiff’s part, it rests u|>on the view that lie crossed the 
street at an unreasonable rate of speed. With respect, 1 am unable 
to follow him in this. This was negligence, but it was not negli
gence contributory to the accident for it was not the high rate of 
speed at which he was going when the accident occurred which 
helped to bring it about, but the sudden moderation of that 
speed. If the plaintiff's chauffeur had kept on at the rate at which 
he passed the defendant’s ear, he would have drawn clear of it
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entirely and the accident would not havi- ' nod. How then ALTA 
can it lie said that the plaintiff contributed to the accident by sc.
doing the very thing which, if continued, would have drawn 11,14
him away from it. p \ p ( 0i

I am by no means sure that what the plaintiff's chauffeur did m, i/koi* 
in slowing down his car was. under the circumstances, negligence,
although I am inclined to view it as such. The evidence upon the 
|H»int, is. however, not sufficiently clear to make this absolutely 
certain. But even if it was, it is quite plain, from the evidence 
of the defendant James W. McLeod himself, that he could, by the 
exercise of reasonable care, have avoided the result of the plain
tiff’s negligence and this being so. the ultimate responsibility for 
the collision rests on him. The following extract from his evi
dence shews this conclusively:

"tj. You saw this car on your right slowing down very rapidly? A Y vs 
sir (j. It must have been almost skidding to lie stopped from a rate of 
thirty miles an hour in sixty feet? A. Yes sir. (j. That is stopping a ear 
pretty quickly, isn’t it? A. Sixty-six feet. Q. But it was not sixty-six 
feet as lie stop|s>d just before he got to the sidewalk line? V Yes. (J. Anil 
the sidewalk is ten feet? A. Yes. (J. So it would really lie about fifty six 
feet from when you first saw the ear until you struek him? A Yes. (j. Al
though you saw this ear stopping so rapidly you did not stop your ear, ac
cording to your own story? A. No, I went right on. Q. And you did not 
intend to stop your ear? A. No sir. (J. You thought he was going to get 
out of your way and you did not intend to stop your ear?

Thb Court—What was your idea: did you think he was going to he 
ahead of you or did you ex|iert to be ahead of him? A. I expected to he 
ahead of him around into tith Avo."

Nothing could be clearer from this than that the defendant, 
with his eyes wide open to the fact that the plaintiff's chauffeur 
was quickly reducing his speed, did absolutely nothing to pre
vent the collision which must inevitably result unless he altered 
his speed or his direction or both, lie did not do so, and it was 
this failure on his part which brought about the result complained 
of, and entitles tin- plaintiff to recover at any rate from him his 
consequent damages.

The learned Judge dismissed the action as against the defen
dant Hugh S. McLeod, the owner of the car, registered as such 
under the Act. lie was not in his ear at the time ll was driven 
by his son and co-defendant. The son had been driving this ear 
for about three years, taking it out whenever lie liked, (hi the

5
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McLeod.

day in question he took it out to get the tank filled with gasoline 
preparatory to the usual Sunday family drive. There is nothing 
in the evidence to indicate any employment of the son by the 
father or any agency on his part under which the father could 
he held liable at common law. His liability, if any, is purely 
statutory.

See. 35 of the Act provides that
the owner of u motor vehicle for which a certificate of registration has 
been issued under the provisions of this Act shall he liable for violation of 
any of the provisions thereof in connection with the operation of such motor 
vehicle.

At least one of the provisions of the Act was violated in the 
operation of the defendant’s ear on the occasion in question, 
namely, that to be in see. 1!) which prohibits the operation
of a ear
so as to endanger or he likely to endanger the life or limb of any person or 
the safety of any pro|»erty.

This imposes upon the defendant Hugh S. McLeod the liability 
created by see. 35. The question for decision is whether that 
liability is a civil one to the person damaged by the particular 
violation in question, or is simply a liability for the appropriate 
penalty provided therefor by the following see. 36. This see. 
35 is patterned after the corresponding section of the Ontario 
Motor Vehicles Act, which, so far as I can find, was first enacted 
in 1906 and is in the following words:

The owner of a motor vehicle for which u permit is issued under the 
provisions of this Act, shall be held responsible for any violation of the Act 
or of any regulation provided by the Lieutenant Governor in Council.

As my brother Stuart says in the judgment under appeal,
there is little possibility of distinguishing the two statutes by reason of 
any special terms employed in them.

By authoritative decisions of the Ontario Courts, it has been 
held that under the Ontario Act the owner of a motor vehicle is 
civilly liable for the driver’s violation of the provisions of the 
Act in every case in which it has been used, as here, with his 
sanction or permission.

Mattel v. (7111 is, 16 O.L.R. 558; Smith v. Brenner, 12 O.W.R. 9, 
1197; Verrat v. Dominion Automobile Co., 24 O.L.R. 551, and 
Bernstein v. Lynch, 13 D.L.R. 134, 28 O.L.R. 435. The two first

4
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named are judgments of a Divisional Court rendered more than 
three years before the Alberta statute was passed. The third is 
a judgment of a Divisional Court rendered two months before that 
statute was passed and the fourth is a judgment of the Appellate 
Division rendered last year.

In Ward v. Smell, 3 A.L.K. 138. this Court held that where a 
statutory provision is adopted from another jurisdiction, after 
having been in force there for a long period of time, the judicial 
decisions of that jurisdiction upon its interpretation should be 
followed unless there are very strong reasons for a contrary view. 
This was followed by this Court in April last in Be n ne field \. 
Knox, 17 D.L.ll. 398 1 do not know of any “ very strong reasons
for a contrary view" of this section to that taken by the Ontario 
Courts, and I think, therefore, that we should follow them. 
This is the view which Scott, .1.. took of the matter in Wilsoc v. 
Arnold, 15 D.L.R. 915, a case decided under this same section 
since the judgment appealed from was given and which judgment 
he declined to follow. Apart entirely from this, the reasoning 
of the Ontario decisions commends itself to me and I am quite 
prepared to adopt it. The amount for which the plaintiff is en
titled to a judgment can be made out from the evidence only with 
very great difficulty. The total bill of the Cadillac Company for 
repairs is $340.20. Of this, however, $12.40 is for repairs prior to 
the accident which reduces the bill to $327.80. Of this $00 was 
for repairs to the engine. The evidence does not satisfy me that 
these were necessitated by the accident. 1 am inclined to think 
they were made under the plaintiff's general instructions to over
haul the car when the damage done by the defendant's car was 
being repaired. This should come off and the Cadillac bill stands 
at $207.80. 1 would disallow the account for the new front tires.
Buck, the plaintiff’s manager, says the front tires that were on the 
car were ruined by the accident. Tracy, the mechanic, who made 
the repairs, says that this is not so. and that they were not dam
aged except to the extent of their ordinary wear and tear. I 
would disallow this claim. The plaintiff’s claim for tin1 loss of the 
use of the car is most vague and unsatisfactory. It claims $405, 
being $15 a day for the twenty-seven days from March 17. the 
day of the accident to April 13, the date of the return of the car. 
He did not take the car to the garage until March 25, and he can-
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not claim for these eight days. Two of the remaining days are 
Sundays for which lie makes no claim. At the outside, therefore 
the claim under this head is limited to $255, being for seventeen 
days’ loss of use of the car at 81 "> per day. No satisfactory evi
dence is before us though to show the actual loss in this respect 
and I think that we will be doing the plaintiff full justice by allow
ing $1.10 for this item. The sum of $.100 is claimed for general 
damage to the car. It undoubtedly suffered some damage beyond 
that which was repaired, but again the plaintiff’s evidence is woe
fully lacking in directness of proof of the amount of this loss. I 
would add to the two sums of 8207.80 and $150 allowed as above 
a further sum under this head sufficient to bring the total to $000 
This certainly does not err on the side of generosity to the plain
tiff. but it is alone to blame if the amount of its claim as thus fixed 
falls short of its actual loss.

1 would allow the appeal with costs and direct the entry of 
judgment for the plaintiff against both defendants for 8000 with 
costs.

A pinal allowed.

MAN. MONADNOCK REALTY CO. V. QUEBEC BANK
|j Manitoba King's ttrnrh, Halt. ./. !lay 5, 1104.

1. Ixjt NVTIOX I# IK—4111—In.IIRY TO REALTY—IXTERFKRIXU WITH PARTY

An application l»y a realty owner for an injunction against an ad
joining owner interfering liy additional construction work with a party 
wall already erected and maintained between the two properties, will 
Is- refused where no real danger from such additional work is shewn 
and where the ex penne of protecting the applicant without restraining the 
proposed interference would Is- trilling compared with the inconvenience, 
cost aniT delay which an injunction would occasion, especially where 
the application is dilatory.

2. Ix.ii xeriox (VIII—1.171—Vrovkdvrb—Parties.

I'pon a motion by an owner of realty for an injunction to restrain 
an adjoining owner from interfering by additional work with a party 
wall already erected and maintained Is-tween the two properties, a 
third party for whose Is-nefit and under whose instructions the addi 
tional work is Is-ing done as well as the building contractor doing it 
may properly Is- joined as co-defendants.

|Dalton v. Angus. L.R. 0 App. Cas. 740. applied.I

statement Motion by a realty owner for an injunction to restrain tin* 
defendants, adjoining owners, from interfering with a party wall 
by additional eonstruction work.
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The injunction was refused. man.

.1. •/. Andrews, K.( and /•'. .1/. HurbkUje, for the plaintiff. K 
II. Dhillipps, and (’. S. .1. Iloi/ers, for the defendants.

Mo.nahmm K

( ! alt, —This is a motion by the plaintiff's to continue an J Al n 
injunction granted by me on April 17 instant, restraining the de- 
fendants, their servants and agents from interfering with the 
party wall erected between the lands owned by the plaintiff's " '
and by the defendants, the Quebec Buildings Ltd. The other 
defendants are the Quebec Bank, and the Carter-1falls-Aldinger 
Co. Ltd., building contractors.

Upon the opening of the motion. Mr. Hugh Phillipps. on 
behalf of the defendants, moved to have the name of the Quebec 
Bank struck out and the action dismissed as against them on the 
ground that they were not the owners of any of the lands in 
question or of the wall in question ; and also that the defendants.
Carter-11 dls-Aldinger Co. Ltd., were entitled to the same relief 
in as much as they were shewn to be only contractors under the 
defendants, the Quebec Buildings Ltd.

As regards the Quebec Bank, for whose benefit the building 
is being erected by the Quebec Buildings Ltd., I find among the 
material an affidavit by Charles F. Pentium!, as manager of the 
said bank, stating that :—

0. The present business of tin* bank is now lining conducted upon lease
hold property in the city of Winnipeg a ml thereby I am required to give 
three months' notice, which notice I must necessarily give on behalf of tin- 
said bank three months prior to the first day of August.

It is apparent that the building in question is being con
structed for the benefit of the bank and doubtless under their in
structions. So far as the Cartcr-Halls-Aldinger Co. Ltd. is con
cerned. 1 think they are also proper parties to any such action 
as this upon principles clearly set forth in Dalton v. Annus, L.R.
(> App. Cas. 740. I, therefore, decline to interfere with the 
record as regards either of these defendants. The rights of the 
parties in respect of the party wall in question are largely based 
upon an agreement made on March 29, 1898. between the Trust 
& Loan Co. of Canada ( predecessors in title to the defendants 
the Quebec Buildings Ltd.) of the first part, and Frank \V. For-
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man (predecessor in title1 to the plaintiff) of the second part. 
The agreement recites that the Trust & Loan Co. was.the owner 
of lot No. 8 and that Forman was the owner of lot No. 9, and 
that the parties intended to erect buildings upon their respective 
properties and it had been thought advisable to make the party 
wall between the two buildings. Th» agreement contains the 
following, among other provisions:—

3. One-half of the said wall is to stand upon tin* property of the parties 
of the first part and the other half upon the property" of the party of the 
second part above described.

10. If the said wall should be at any time damaged by lire or otherwise 
so as to be capable of repair then each party shall contribute to the repair 
thereof in equal proportion, and if either party shall neglect on reasonable 
notice to proceed with the repair, then the other may perform the neces 
sary work and supply the necessary material and charge one-half of the 
expense thereof to the party so making default as aforesaid, which said 
amount said party agrees to pay.

11. If either party shall at any time desire to construct a wall higher 
than that provided for by this agreement, such party shall he at liberty 
after ninety days’ written notice given by him to the other party, to tear 
down the present wall and erect another in place thereof at his own cost. 
•!large and expense. In doing such work such party shall proceed with all 
possible diligence and take all proper precautions to protect the occupants 
and tenants of the other party from inconvenience from such work, and the 
party prosecuting such work shall indemnify and save harmless the other 
party and all occupants and tenants from any damage which may he caused 
by reason of such work.

14. It is hereby mutually agreed between the parties that this agree
ment shall be performed and at all times construed as a covenant running 
with the land, but that no part of the fee of the soil upon which the 
party wall shall stand shall pass to and become vested in either of the 
parties hereto, their respective heirs and assigns by virtue of these presents.

ruder the above-mentioned agreement the party wall was 
built and both parties utilized it in erecting their adjoining build
ings. The wall was about 97 feet long, extending from the south 
side of Portage Ave. southerly and was about 18 inches thick. 
Both parties filed caveats claiming an interest in the other 
party’s land for the purposes of the wall. On December 6. 1909. 
the Trust & Loan Co. conveyed lot 8 to the Manitoba Invest
ment Agency Ltd., who in turn appear to have conveyed to the 
defendants, the Quebec Buildings Ltd. Frank W. Forman ap
pears to have conveyed lot 9 to the plaintiffs. The owner of lot 
9 in erecting the building now owned by the plaintiffs inserted
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two steel joists with l-beams at the easterly side of lot 9 into the 
party wall at a height of about 15 feet and extended these beams 
with an accompanying steel plate about II inches into the 18- 
inch wall. These joists were supported at the westerly end by 
a metal pier. A brick wall was then constructed upon these 
beams for the purposes of the second story of the plaintiffs’ 
building. At the same time, the plaintiffs, or their predecessor, 
erected a veneer of pressed brick having only a width of one 
brick on the northerly side of their building and of the party 
wall, and they utilized this veneer brickwork for the partial sup
port of the steel joists and I-beams aforesaid.

In the summer of 1913, the owners of lot 8 determined to 
take down the building which had been erected on their lot and 
to erect a very large building for the purposes of the Quebec 
Rank at a cost of $250,000. Some correspondence took place be
tween the Quebec Bank and the plaintiffs in reference to some 
modified use of the part} wall, but these negotiations fell 
through. In October, 1913. the demolition of the building oi lot 
8 was completed and a portion of the party wall at its northerly 
end, consisting of the brickwork from the easterly half < f the 
wall was taken out to the extent of several inches, sufficient to 
expose the ends of the plaintiffs’ joists and I-beams. The ex
posed portions of the wall were protected by sacking during the 
winter in order to avoid the danger of exposure to the weather 
in the winter. Things were left in this condition all winter and 
no inquiry was made by the plaintiff's as to what the intention 
of the defendants might be in respect of the party wall. On or 
about April 3 instant, a conversation took place between ( ’. F. 
Pentland, manager of the Quebec Bank at Winnipeg (in com
pany with the Winnipeg agent for the architects for the bank), 
and Clarence Day Shepard, a member of the firm of C. II. Kn- 
derton & Co., chief agents for tin* plaintiffs in Manitoba, with a 
view to obtaining the plaintiffs’ consent to the extension of the 
stone front of the proposed building to the middle line of the 
north end of the said party wall and the building of a pier 
overhanging the said party wall extending back from the front 
of and continued up to the top of the said proposed bank build
ing. Mr. Shepard explained to Mr. Pentland and the agent that
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MAN. lie would have to consult the plaintiffs with regard to the matter
K. II.
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and asked them to let him have a drawing shewing how the 
work was intended to be done and a letter explaining the same

Muxaiimm K ami promised upon reeeipt of sueh drawing and letter to at oner 
write to the plaintiffs, whose head oftiee is in Minneapolis. Mr.

Bank.
Shepard says they agreed to let him have the drawing and letter 
within two or three days, but no sueh letter or drawing was ever
sent to him. On the contrary, about April 7. the defendants and 
their contractors proceeded to eut away the east half of the end 
of the party wall for a distance of about 28 inches. The only 
reason given by Mr. Pent land in his affidavit, for failure to 
comply with his promise to let Mr. Shepard have the drawings 
of the proposed new building, is that lie considered the conversa 
tion to be without prejudice to the defendants' rights. 1 do not 
consider this to be a satisfactory reason for, to say the least of 
it. sueh discourtesy.

The material adduced before me oil the 17th instant when 
the injunction herein was granted, consisted of an affidavit by 
the said ( 'lamice Day Shepard verifying a copy of the said 
original agreement respecting the party wall and an affidavit 
by William Fingland. architect, Mr. Shepard's affidavit sets 
forth the ownership of the respective lots and describes the 
plaintiffs* building. In the first storey there are shop fronts 
and above the first storey there is said to be a solid 18-inch brick 
wall.

The said brick wall is supported on iron beams which rest on 
east iron columns except at the north-east corner of the plain
tiff's building, where the said beams rest on the north end of 
the wiid party wall. Mr. Fingland in his affidavit, describes the 
plaintiffs' building in exactly the same language. The evidence 
clearly shews that the north end of the party wall had been in
terfered with by the defendants to sueh an extent in October, 
lb Id. that the plaintiff's* steel joists and I-beams were plainly 
visible to anybody passing up Portage Avc.. and it certainly 
does seem strange that neither Mr. Shepard nor any one con
nected with the present plaintiff company could have failed to 
sec these beams and to notice that the party wall was 
being interfered with. No reference to an interference with



18 D.L.R. | MonADNock Co. \. (ji i.m:c Bank

tht* wall by the ih-frmhmts in October last was mentioned in 
the material adduced before me. nor was any reference made 
either by Mr. Shepard or by Mr. Kinghmd. the architect, to tin- 
fact that the joists and I-beams in question rest not only upon 
the north end of the party wall hut also upon the brick veneer 
4 inches thick which forms no part of the party wall. The im
portance of this last feature was clearly shewn by Kdward 
Rogers, building inspector for the city of Winnipeg, who says in 
his evidence

1 would not give u permit for any increase in tin- height of the Monad 
novk building not because of what the defendants have done. Inn Itccauso 
of the fact that the beams rest partly <>n the veneer of brick at the north

Mr. Rogers shews that various contingencies might interfere 
with the brick veneer support and thereby endanger the plain
tiffs’ building, wholly irrespective of the condition of the party 
wall.

Owing to the fact that both parties desire to have this motion 
speedily disposed of. I permitted a good deal of evidence to In- 
given on hoth sides orally. Still it must be borne in mind that 
this is not a trial of the action, there are many features of the 
case that will bear further elucidation and argument. After 
listening attentively to all the evidence adduced and the argu
ment of counsel on both sides. I have come to the conclusion that 
the plaintiff's are not entitled to a continuance of tin- injunction.

In the first place it is very doubtful whether the defendants 
are bound at all by the burden imposed on tin- Trust & Loan Co. 
under the agreement of March. ISPS. The point was only 
touched upon by counsel in answer to an inquiry I made to
wards the close of the argument, but it was not satisfactorily 
cleared up. In Austcrburrn \. Corporation of Ohlhatn, ‘29 Ch. I). 
7f>0 at page 781, Lord Justice Lindley says:—

Hut it Htrikes me. I eonfess. that there is u still more formidable objee 
tion as regards the burden. Does the burden of this covenant run with 
the land so as to bind the defendants ? The defendants have acquired the 
road under the trustees and they are bound by such covenant as runs with 
the land. Now we come to face the dilliciilty: docs a covenant to repair 
all this road run with the land, that is. does the burden of it descend upon 
those to whom the road may be assigned in future? We are not dealing
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here with a earn- of lamllonl ami tenant. The authorities which refer to 
that claw-* of ease* have little if any. I tearing upon the ease which we have 
to consider, ami I am not prepared to way that any covenant which imposes 
a burden upon land does run with the land, unless the covenant does, upon 
the true construction of the deed containing the covenant, amount to either 
a grant of an easement, or a rent charge, ns some estate or interest in the 
land. A mere covenant to repair, or to do something of that kind, does not 
seem to me. 1 confess, to run with the land in such a way aw to hind those 
who may acquire it.

Jt will be remembered that the agreement itself expressly 
provided that no part of the fee of the «oil upon wliieh the said 
party wall should stand should pass or he vested in either of 
the parties thereto, their respective heirs and assigns. It may 
be. as Mr. Burbidge argued, on behalf of the plaintiffs, that while 
the owners of the respective lots retained their ownership of the 
soil, the wall itself might be construed to belong to them as ten
ants in common. This is the situation for which Mr. Burbidge 
contends, but if so the law is that one tenant in common cannot 
bring trespass against the other tenant in common, but must 
resort to the remedy of partition.

The next point to he considered is the material upon which 
the injunction was granted on the 17th inst. If I had known 
that the wall had been cut into by the defendants in October 
last, thereby exposing the plaintiffs’ beams without any enquiry 
or objection on the part of the plaintiffs, or if I had known the 
important bearing which must be attached to the fact that the 
plaintiffs' beam rests to the extent of several inches upon a brick 
veneer forming no portion of the party wall. 1 certainly would 
not have granted the injunction es parte.

Thirdly, assuming that the defendants committed a wrongful 
act against the plaintiffs in cutting into the middle of the party 
wall a depth of 28 inches southward and Hi U inches westerly 
and that the defendants are liable for any damage thereby occa
sioned. the question arises to what extent, if any, have the plain
tiffs been injured ? The defendants are inserting granite blocks 
of a width of 17 inches into the space formerly occupied by the 
half of the wall. This leaves 11 inches to the outside edge of 
the plaintiffs’ veneer wall. 4 inches of this consists of the plain
tiffs' own veneer, so that it comes down to this, that there are
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only 7 inchcH of space left which the plaint iff* can reasonably MAN
complain of. It is quite true that the granite blocks arc not to k \[

be bonded into the wall, but still they form a complete sup- 1,114 
port to it on the easterly side, excepting tin* 7 inches above Moxadxock 

mentioned. The building inspector, Mr. Rogers, appeared to l{, A, IY( °- 
me to bo a man of competent skill and judgment. The following 
extracts from my notes shew the result of a careful inspection 
by him of the premises:—

In my opinion, there i.s no weakening whatever of the purtx wall. If 
there was any sale thrust it would In* eliminated by the weight of the beams.
The bearing surface is ample. Nothing appears to have lieen done h\ the 
defendants to the injury of the plaintiffs. There is no thrust. It is a dead 
load. There is no possibility of danger from crushing.

With regard to the 7 inches of space above alluded to. .Mr.
Phillipps, on behalf of the defendants, points out that any owner 
would have a right to utilize his half of the wall to run up a 
chimney Hue and any such Hue would occupy more space than 7

Fourthly, if the plaintiffs really feel that there is any danger 
to their building by reason of the defendants’ interference with 
the wall, they appear to be entitled to repair it themselves by 
replacing the brick wall as it was to the north of defendants' 
granite blocks. The cost of doing this is said to be about $50.
After hearing all the evidence, including tin1 expert opinion of 
three witnesses on both sides, 1 feel satisfied that no real danger 
exists, and that the expense of fully protecting the plaintiffs to 
the extent they seem to think necessary would be trifling com
pared with the inconvenience, cost and delay which the defend
ants would suffer by reason of any interference with their pre
sent building operation. With the exception of the northerly 28 
inches aforesaid, tin- defendants appear to have abandoned the 
entire party wall to the plaintiffs.

The plaintiffs’ motion is accordingly dismissed and the in
junction dissolved. With regard to the costs, I am quite pre
pared to dispose of them now and also to deal with the question 
of damages sustained by the defendants owing to the injunc
tion. but I think these matters had better stand over to be dealt 
with at the trial when some of the points above mentioned may
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hv amplified or cleared up. If, however, the parties think other
wise 1 will be to deal with them myself upon motion at
any time.

Mtttion tlismisst o'.

BERLIND v. TIPOGRAPH.

Quebec Court of Heritor, Archibald, Hruneau and Hraudm, ,1.1. St ptenibt
19, 1914.

1. Contracts i § 11 I) 173o)—Constriction Real property -As to
quantity- Evidence admissible Vendor and purchaser.

The interpretation of an agreement of sale of realty ambiguous on 
its face as to the description of the property sold may he based on the 
subset!uent conduct of the parties to the agreement, and where one 
of such parties later than the sale makes a notarial declaration in a 
collateral matter fixing the description such declaration is admissible 
as against him in construing the contract.

Appeal by the defendants from the trial judgment of the 
Quebec Superior Court in favour of the plaintiffs in an action 
for specific performance of a contract for the sale of land involving 
ambiguity as to the .quantity of land agreed to be sold.

The appeal was dismissed.
P. Pélissier, K.(\, for defendants, appellants.
(i. C. Papineau-Conline, for plaintiffs, rescindents.

Archibald, J.:—This is a review of a judgment which has 
condemned the defendant to execute a deed of sale of a certain 
property on St. Catherine street, in the city of Montreal. The 
defendants on May 80, 1011. signed the following document : 
“M. Jacobson.

“We, the undersigned, hereby authorise the sale for us of proper! p 1330 
to 135S St. Catherine street east, with the extension to St. Alexis afreet, 
for the sum of $30,000, on the following conditions: —

*•$10.000 cash on date of sale; the Inner shall assume the present ex 
isting mortgages of $8,000 at 0 per cent, and $2.000 at 8 per edit, and 
$10.000 at 0 per cent., the latter payable $500 every six months. Buyer 
shall take possession from time of signing the deed of sale. ’I he buyer 
shall grant us a 5-yeara’ lease for our start with the extension and the tw ■ 
up|»er Hats, with our own dwellings, for the price of $1.300 per annum for 
the tlrst. two years, payable $123 per month, and for the following 3 years 
at $1.800 per annum payable $130 per month, it Itcing understood tint 
thi part of the ktoke that has no extension shall not Is* included in thi« 
offer. We will pay you 2% per cent, commission from the amount of 
sale. This offer is good until dune loth. 1911."

6
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This is signed by four Tipograph Brothers.
The point lit issue between the parties appears really to he r. p.

whether the clause “it being understood that the part of the 1914
start that has no extension shall not he included in this offer,'* iihiiimi 

applies only to that portion of the oiler which concerns the lease, ,
or whether it applies also to that part which concerns the sav 
of the property. The Court below has found that it has npp'i- 
cation only to the lease and not to the sale of tin* property.

It seems that this option had been transferred to Sam. Her- 
lind ami Carl Rosenberg, the plaintiffs in this ease, and on July 
4. 1911, a doeiuncut was .signed in duplicate between Iterlind 
ami Rosenberg and Tipograph It ms., represented by Saul Tipo 
graph. The property in that document was described “tlut 
certain parcel of land fronting on St. Catherine street in the 
sail! city of Montreal, bearing civic numbers 1350 to 1358 in
clusive of St. Catherine street east and 3, 5, 7 St. Alexis 
street.” ami then it proceeded to sax : “the deed of sale will he 
executed on or before October 15. next, ami will be made for 
the sum of $30,000 and subject to the rnmlitioHs ami terms of 
the option given by the said Tipograph Bros, to Mr. Jacolwon on 
May 30. last.” In this, no special mention is made of the re
serve of lie part of the store which has no extension. It seems 
that <•< ruing the slid property, there was $10,000 due by 
the T -graph Bros, to one Morgan, being the last $10.imio men
tir as affecting the property in the offer above recited. In 
November, there was due upon this, by the Tipograph Bros. *o 
Morgan, an instalment of $000 and $300 iu interest, and being 
short of money they applied to one Ogulnik to get the $800 to 
pay Morgan, and in the notarial acknowledgment which they 
gave to Ogulnik. the following occurred:

A certain emplacement situated on Si. I atherine street. eomposed 'if 
tin* south-west |uirt of lot Xu. 110*2. u part of lot .Xu. 1.100. ami the whole 
• •I" Int No. 1.10.1 on the ollieiid plan ami Imok of reference of St. Mary'* war.I 
in the said city of Montreal, with stores and dwelling» erected on said lot 
liearing civic numbers 1.150. 1.152. 1.154. 1356 and 1358 St. Catherine 
street east. Montreal, and another Imildin; fronting on St. Alexis stred,
for the prif....... ÿ.lO.onn. in deduction and part payment whereof the «aid
lipogi aph Broe. acknowledge to have received previous thereto the sum 
of lii.l.oao. halanee to In* paid a- per terms mentioned in the agreement of 
sale.
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'I'li is was si in in I by Morris Tipograph for himself and the 
firm of Tipograph Bros. This was the first document which 
contained something approaching an official description of the 
property. One of the Tipograph Bros., by name Carl, was re
sident in New York ami a power of attorney had to he obtained 
from him. In this power of attorney, the land is described “an 
emplacement now known as the south-west part of lot No. 1392 
on the official plan and book of reference of St. Mary’s ward 
in the saiil city of Montreal, containing about <i4 ft. in width in 
front by 45 ft. in depth, Knglish measure, more or less, etc.” 
Then follow metes and bounds. “ Another emplacement known 
as part of lot subdivision number one of the official subdivision 
of lot No. 1399-1 on the official plan and book of reference of 
>aid St. Mary’s ward, in said city of Montreal, containing 3 ft.
~i in. in depth in the north-easterly end. 4 ft. 2 in. in depth at 
the south-westerly end by <14 ft. in width.” Then follow metes 
and bounds. “Another lot now known as No. 1393 on the official 
plan and book of reference of St. Mary's ward (followed by state
ment of contents and boundaries).” Then the statement follows: 
“On the said emplacement are erected stores and dwellings 
known as civic numbers 130(1-02-04-0(1 ami f>8 of St. Catherine 
street east, etc.”

This was signed by Carl Tipograph. The only remaining 
Tipograph who has not signed this description is Max Tipo
graph. This description contained the word “property” with
out deduction of that part of the property where the exten
sion of the store did not go. The Court has found that it was 
the intention of the defendants to sell the whole property. I 
think really there can be no reasonable question that such was 
their intention. The conclusions of the judgment ordered tin* 
defendants to execute a deed of sale of the property and pro
vided that the judgment should stand in place of such deed of 
sale if the defendant made default in executing the deed. I 
am of opinion, therefore, that the judgment of the Court of 
first instance is right ami must be maintained.

Biiim:\i•, .1.. concurred.
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Bkaudin, .1.: This is mi action taken hy Samuel Berlind 
ami Carl Rosenberg to compel Morris, Carl ami Saul Tipograph, c. li. 
carrying on I nisi ness at Montreal under the firm name of Tipo- 11,14 
graph Brothers, to sign a deed to their property. This suit is Hkbi.imi 

bused bn a writing dated Mav 30, 1911, reading as follows: '*
. 1 imiiK.XIMI.
I Quoted in judgment of Archibald, J.]

Beaudin, T.
And on another writing of July 4, Bill, which is virtually a con
firmation of the first writing, with the acknowledgment on the 
part of the defendants of their having received the sum of $2,000 
from the plaintiffs. The plaintiffs add that, in November, 1911, 
they formally called upon the defendants to furnish their title 
deeds to the property; that the defendants refused, and that on 
March 29, MM2, they protested the defendants to compel them 
to sign the deed of sale and of lease according to the conditions 
mentioned in the writing of May 30, and offered the sum of 
$0,200, the balance of the cash payment of $10.000. payable at 
tin* signing of the deed.

On the refusal of the defendants to sign, plaintiffs have brought 
this action, depositing the sum of $0,200 into Court. The de
fendants, for plea to the action, admit the writing of May 30, 
and declare that they have always been ready and are still ready 
to carry the same into effect, but they contend that this writing 
is incorrectly interpreted by the plaintiffs, and submit that the 
last part of the writing means that they did not sell to the plain
tiffs that portion of the property that has no extension; they 
pray acte of their declaration that they are ready to sign tla- 
contract in this sense, and pray that, in default of the plaintiffs 
accepting this consent within 15 days, the promise of sale granted 
by them be declared at an end and the action dismissed.

The Superior Court maintained the plaintiff's action according 
to tin* conclusions of the declaration. The defendants complain 
of this judgment, and submit that it does not properly interpret 
that part of the writing to which I have just alluded. The de
fendants raise no complaint about the procedure followed by the 
plaintiffs, and the only question submitted to this Court at the 
argument is as to whether the following sentence in the writing 
of May 30: “It being understood that the part of the store 
that has no extension shall not be included in this offer," applies 
to the sale or to the lease stipulated by the parties. Of course,
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QUE. the parties admit that the writing contains two distinct stipula
tions: one concerning the sale of the property of the defendants

1914 bearing civic No. 1350-58 St. Catherine St. K., with the exten

Tl i*or. RA PH.

sion to St. Alexis St., for the sum of $30,000; the other concerning 
the five-year lease which the defendants required from the pur

HMiidin, J.
chaser. The last sentence mentions that the part of the store 
which has no extension shall not be included in this offer. The 
plaintiffs say that this portion of the document relates to the 
lease, whereas the defendants claim that it relates to the sale, 
and that this part of the property, therefore, was never sold.

In order to properly interpret this writing, which seems to 
have been drawn on the defendants’ own paper and signed by 
themselves, it is well to examine how these premises were occu
pied when the writing was signed. This property comprises 
1350-58 St. Catherine St. E., No. 1350 being at the western 
extremity and 1358 at the eastern extremity. From the plans 
and the evidence it appears that the property is built along its 
whole front, where it measures 04 ft.; that it has three storeys— 
to wit, the ground floor, occupied for the greater part by the 
defendants as a store and by a tenant as a dining-room at the 
eastern extremity. Part of the property extends back to St. 
Alexis St. The depth of the store and of the extension at this 
place is 100 ft. 10 in., whereas on the east thereof, where there 
is no extension, the front is 28 ft. and the depth 40 ft. 11 in. 
only. By allowing a width of about 12 ft. for the dining-room 
at No. 1358, that part of the store which has no extension has 
a front of about 10 ft. The extension on the ground floor is 
occupied as a store, whereas on the upper floors it is occupied 
partly for dwelling purposes by one of the defendants and partly 
as warehouse by the defendants. The upper part was occupied 
as a shop and lodging by a tailor and the width of two windows. 
The other two windows in the centre are occupied by one of the 
defendants, and the rest, comprising the three east windows, are 
occupied by an artist.

Now, if we examine the writing, what the defendants wished 
to lease from the purchaser is apparent. They themselves stipu
late that the purchaser will have to grant them a 5-year lease 
for their store with the extension and the two upper flats, in
cluding their dwelling, for the price of $1,500 per year, payable
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monthly, and then comes tlu* sentence which lias given rise to 
all this litigation. “It being understood that the part of the 
store which has no extension shall not be included in this offer.” 
I can come to no other conclusion than that this sentence applies 
to the lease and not to the sale.

The defendants begin by stating that they sell their property, 
1350-58 St. Catherine St. E., with the extension to St. Alexis 
St., and then they stipulate a lease for their store with the exten
sion, the two upper floors with their dwelling, and add that that 
part of the store which has no extension is not included in this 
offer, that is to say, in my opinion, that that part of the store 
which has no extension and which comprises Hi ft. front by 40 ft. 
depth shall no longer be occupied as a store by the defendants, 
but that for the future their store will be comprised between 
the fire-wall of the western extremity, thus giving them a store 
36 ft. in width by 106 ft. 10 in. in depth. It seems to me evident 
that the purchasers must have insisted on keeping the two small 
stores on the ground floor, that already occupied as a dining
room, and the other comprising part of the old defendants’ . tore, 
measuring, as 1 have stated, 16 ft. in width by 40 ft. in depth. 
If the contention of the defendants were admitted, it would follow 
that part of the ground floor was sold including the upper storeys, 
but that that part of the store which is on the ground floor, com
prising 16 ft. by 40 ft., would not have been sold. They must 
have sold the upper portion since they included it in the lease, 
and they would not have sold the small store on the ground floor, 
a state of things which appears to me neither just, nor probable, 
nor reasonable.

The subsequent conduct of the defendants confirms me in 
this opinion. Thus on July 4 they signed a writing wherein they 
declared that they sold all their property. This same declara
tion they made in a notarial writing of November 25, 1911, when 
they borrowed a sum of $800 from one Ogulnik to pay a part 
of their own purchase price. Two of the defendants, Morris 
and Carl Tipograph, recognized that the contentions of the 
plaintiffs were well founded in a document which is a power of 
attorney from Carl to Morris authorizing him to sign the deed 
of sale. Finally all the parties met at the notary’s to sign the 
deed of sale and the lease, and a statement is prepared shewing
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to complete their first payment of $10,000, seeing they had pre
viously paid $8.800. According to this statement a balance of

Berlin n

Tipoobapii.

So.ôOti.ôO was payable by the plaintiffs. A disinterested witness 
declares that the defendants warranted a lump sum of $0,000

Beaudin, J. on account of the trouble they had to bring the transaction to 
a conclusion, but it was not contended that the defendants had 
not sold all of their property; finally the defendants received 
$8.800 on account, and prayed by their plea that, in the event 
of the plaintiffs not accepting their proposition within fifteen days 
from the filing of the plea, the promise of sale of May 80, 1011, 
be annulled, and yet they keep the $8,8(H).

Taking all these facts into consideration, I am of opinion 
that the judgment of the Superior Court is well-founded and 
that it should be confirmed, and this is the unanimous opinion 
of the Court.

Appctil (hxmiwfi.

IMP. B.C. ELECTRIC R. CO. v. GENTILE.

V. C.
1914

./udiciul Committee of the Privy Council, Lord Dunedin, Lord Moulton. 
Lord Parker of W'addinyton, Lord Sumner, and Sir (ironie Fanrrll. 
dune 10. 1914.

1. Limitation of actions mill F—130)—Differing periods of limita
tion ex OKU Provincial Railway Ait — Longer period i n her 
Lord Campbell's Act (B.C.) — Action aciainst railway for
CACHING DEATH.

A suit brought under tin* Families Compensation Act, ILK.B.C. 1911. 
eli. 82. against a railway company is not barred when begun more 
than 0 hut within 12 mouths after the a evident, the limitation living 
controlled by that Act and not hv B.C. Consolidated Railway Com 
panics Act, 1890. ch. 55. see. 00.

[dcntilc v. B.C. Electric It. Co.. 15 D.L.R. 384. allirmed.|
2. Death i 611—5)—Rioiit of action for <aini.no—Families com pi \

nation Act—Totally new action abihi.no from.
A suit brought under the Families Compensation Act, ILK.B.C. 1911. 

ch. 82. is not an ordinary action of indemnity for negligence hut a 
totally new action under the Act although conditions precedent are 
lu 1 that the deatli was caused by the wrongful act. n.-gleet or default 
of the defendant and l h l that the default was such "as would if death 
had not ensued have entitled the party injured to maintain an action 
and recover damages in resp<*ct thereof.”

3 Death (fill—5)—Right of action for ( .vi sing—Families ( ompi \ 
sation Act—Action arisen when—Pvxctum temporin.

In determining when the right of action arises under Families Com 
pensât ion Act. R.8.B.C. 1911, eh. 82. the punctum temporin at which
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thv test is to lie tak«‘ii is at tin- moment of death. so that if tin* «h* 
(•cased could, had lie survived that moment, have maintained his action, 
then the action under the Act may arise.

4. Dkatii (# IN'—28) — I’amii.ikn t oMiN xs.vrio.x Arr—Rki.kasi: onr.uxm 
by nt.xt n—Kkkkvt.

The raisers of the action under (•'ainilies Compensation Act. R.s.lU 
Mtll. eh. H2, have a title to set aside a release obtained hy fraud from 
the deceased.

Appeal by thv defendant company from the judgment of 
tin- British Columbia Court of Appeal, (it utile v. B.C. ElceU n 
It. Co., 15 D.L.R. J84, affirming the trial judgment in favour of 
the plaintiff* in an action for negligence causing death.

IMP

IV
1014

B.C.
El.KCTKtC 

R. Co.

Statement

The appeal was dismissed.

The judgment of the Board was delivered by

1 i<>Ri> l)i nedin The appellants are a company working the i.«mi Dunu.iin. 
tramways in the streets of the city of Vancouver. This they do 
as assignees of the Consolidated Railway Company incorporated 
by eh. 55 of the Aets of British Columbia. 1896. The respond
ent is the administratrix of Vernon Aldrich, deceased, who was 
struck and killed by one of the appellants’ ears on October 7.
1911.

The respondent raised action on behalf of the father and 
mother of the deceased on June 10. 1912, in virtue of the pro
visions of the Families Compensation Act, eh. 82. R.S.B.C.
1911. In the statement of claim the plaintiff* averred that the 
death of Vernon Aldrich was caused by the negligence of the 
servants of the defendants.

The defendants denied negligence and joined issue on the 
fact. They also pleaded that the action was barred, not having 
been raised within six months of the death of the deceased. This 
plea they rested on the terms of see. 60 of the Consolidated Rail
way Act. which is in the following terms :

All action* or suit* for indemnity for any damage or injury sustained 
by reason of the tramway or railway, or the works or operations of the 
company, shall he commenced within six month* next after the time when 
such supposed damage is sustained, or. if there is continuance of damage, 
within six months next after the doing or committing of such damage 
ceases, and not afterwards, and the defendant may plead the general issue, 
and give this Act and the special matter in evidence at any trial to lie had
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IMP. thereupon. ami may prove that the same was done in inirsuanee of and hy

V. C.
1914

authority of thin Act.

The ease came before a jury. The learned .Judge repelled
B. <

Ki.kcthic

K. Vo.

the plea founded upon see. 60 and the jury found a verdict for 
the plaintiff and assessed damages at +3,000, which sum the 
.Judge then directed should he paid. +2.000 to the father and 
+1.0110 to the mother of the deceased man.

!.• 'i «1 Itniii'diii The defendants appealed to the Court of Appeal repeating 
their plea founded on see. 60, and further contending that the 
verdict was contrary to evidence. The Court of Appeal affirmed 
the judgment of the Court below, hut granted leave to appeal to 
this Hoard. The question of the verdict being contrary to evid
ence was not argued before, and would not have been enter
tained by their Lordships. The whole question is therefore whe
ther the action was barred as being raised too late. To get the 
benefit of the limitation expressed in sec. 60 the appellants must 
shew that the present suit is one for “indemnity for damages 
sustained hy reason of the railway or the operations of the com
pany.” Indemnity obviously means indemnity to the plaintiff* 
in the suit, in respect of wrong done to the plaintiff* and dam
ages sustained by him owing to the railway or the operations of 
the company. Their Lordships assume without deciding tint 
the words “operations of the company” include negligent driv
ing of a car. The question therefore comes to turn on whether 
a suit raised in virtue of the provisions of the Families Compen
sation Act answers to the description above set forth.

The Families Compensation Act is for all practical purposes 
textuall.v the same as the Act known as Jjord Campbell’s Act 
in the Cnited Kingdom, of which Act it is indeed a copy. Now. 
the character of the right given by Lord Campbell's Act has 
been the subject of much judicial decision. As early as 1852, 
in the ease of Hltiki v. Tin Midland /«MV. Co., 18 (j.Tt. 93, Cole
ridge, .1., giving the judgment of the Court said:—

It in evident that this Act does not transfer this right of action (of 
the deceased) to his representative, hnt gives to the representative a totally 
new right of action on different principles.

Then in the case of Pijm v. Great Northern /«MV. Co., 4 B. 
& S. 396. Erie, C.J., said :—
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The statute give* In tin* |mt-«>iuiI rvpre*etilalive n phiim- of action lie- IMP. 
yuml Unit wliivli tin1 iIvvvhmmI would have if In- had «urvivcd. ami l»a*cd oii 
a different principle. * 1 •

I » 1*4
lii liis judgment Williiims «ml Willvs. .M., mill Hramwcll ami 

Chnnncll, KB., concurred. Ami. filially, in tin- vast- of 77## Ki.mthic 

“Vira Cruz,” 10 A |»|*. I'as. 59, Sel borne, L.C.. says:—
Uird (‘ampliell'* Avt give* a new cause of ad ion clearly. ami ilia»» not ukxtilR. 

merely remove the operation of the maxim urtio prmonalia morilur rum LoolTimi.iliii 
prinomi, liecaUMc the action is given in suMailcc not to the |M‘r*on repre
senting in point of estate the deceased man, who would naturally represent 
him as to all his own rights of action which could survive, hut to his wife 
and children, no doiiht suing in point of form in the name of his executor.

Ami Lord Blackburn says
1 think that when ( l^ord Campls'll's) Act is looked at it is plain 

enough that if a person dies under the circumstance* mentioned, when he 
might have maintained an action if it had been for an injury to himself 
which lie had survived, a totally new action is given against the person 
who would have lieen responsible to the deceased if the deceased had lived; 
an action which, as is pointed out in /*»/»»» v. Thr Until \orlhrru Iftiiliroti 
Com pit Mg, is new in its species, new in its quality, new in its principle, in 
every way new.

These ilictu are, in their Lordships' opinion, directly appli
cable to the Families Compensation Act. It follows that, in 
their opinion, a suit brought under the provisions of that Act Is 
not a suit for indemnity for damage or injury sustained by the 
plaintiff by reason of the operations of the defendants, and that 
see. 60 has no application. They do not agree with the reason
ing of and the result arrived at in the ease of Markry v. The Tel- 
worth Joint Hospital IH*irirt Hoard, ( 19(101 2 (j.lt. 454, which 
they consider directly in conflict with the law as laid down in 
the ease of Tin "* Vira Cruz** in the House of Lords. This, how
ever, does not end the matter, for although the action under 
Lord Campbell's Act or the Families Compensation Act is not 
at: action of indemnity for negligence yet nevertheless it is an 
action which can only exist if certain conditions precedent aie 
fulfilled. The first is that the death shall have been caused by 
wrongful avt, neglect or default of the defendants. That has in 
this ease been affirmed by the verdict of the jury. The second 
is that the default is such “as would if death had not ensued 
have entitled the party injured to maintain an action and re
cover damages in respect thereof."
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IMP. Their Lordships are of opinion that the punt turn tcmporis
1». C.
1914

at which the test is to be taken is at the moment of death, with 
the idea fictionally that death has not taken place. At that mo

B.C.
Electric

R. Vo.

Gentile.

ment, however, the test is absolute. If. therefore, the deceased 
could not, had he survived at that moment, have maintained, 
i.e.f successfully maintained his action, then the action under the 
Act does not arise. Therefore when the deceased had already

Lord Dunedin been compensated and discharged all claims {litad v. Great 
Eastern It. Co., L.R. 3 Q.B. 555), or had covenanted away his 
rights 1 Griffiths v. Earl of Dudley, it (j.B.I). 357), he was not in a 
position to “maintain an action.” This is the ground on which 
Lord Blackburn in the former case expressly puts his judgment. 
Their Lordships feel bound to add that, in their opinion, the re
mark which follows has been misunderstood. Lord Blackburn, 
after commenting on sec. 1, goes on to say that sec. 2 does not 
give a “new right of action.” That means in law beyond what 
is given by sec. 1. But it has been interpreted in a wider sense 
by Field and Cave. JJ., in Griffiths' ease. That this is erroneous 
is best appreciated by remembering that Lord Blackburn him
self used the emphatic words quoted above in The “ Vera Cruz" 
two years after he pronounced the judgment in Et ad’s case and 
that when the erroneous view of Read’s ease was urged in argu
ment he quoted the words above cited from the older case of 
I* yin.

It follows from what their Lordships have said that the dicta 
in the ease of Green v. B.C. Electric R. Co. (1906), 12 B.C.R. 199, 
cannot be supported in their entirety. Since that case was de
cided. however, the case of B.C. Electric R. Co. v. Turner has 
been decided by the Supreme Court of Canada, 49 Can. S.C.R. 
470, also published vol. 18 D.L.R., and their Lordships have been 
furnished with a transcript of the judgments. The views of the 
learned Judges—subject to one point to be presently noticed 
seem to their Lordships in accordance with the views now ex
pressed. The learned Chief Justice says specially of the action

In one sense it is » new notion, hut the condition, subject to which that 
right of action limy he exercised, being that the deceased did not receive 
indemnity or satisfaction during his lifetime to that extent, and in that 
respect it is a representative or derivative action.
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The other Judges base their opinion on tin* same view, al- IMP-
though they partly also go ou the view expressed in Green’s rasc. p. v.

In the only point of difference between them their Lord- 1,1,4
ships agree with the view expressed by Mr. Justice Anglin. That it. i.
learned Judge says:— Ki.eitric

1 Uml no satisfactory ground of distinction between the extinguishment ^/
of the cause of action by the injured man by an accord and satisfaction.
evidenced by a release, and its extinguishment by the recovery of a judg l-""l Dunedin 
ment upon it or the expiry of a period of limitation.

In their Lordships' view this is correct, and the ease of IVtV- 
I Units v. .1/ ( rs<n Docks, I Ail., [ 190f> | 1 K.B. HU4. was riglitly de- 
cided. As to the ease of Timu r v. B.(\ Electric II. Co., supra, 
it is scarcely necessary to add that their Lordships arc in 
entire accordance with the view there given effect to. viz., that 
the raisers of the action under the Families Compensation Act 
have a title to set aside a release obtained from the deceased man 
by fraud. Applying these views to the facts of the case the de
ceased man had at the moment of his death in no way forfeited 
or parted with the right of action competent to him for the in
jury done him. II is death took place and the action on the part 
of the sprang into being. It was raised within 12
months after the death and is therefore competent. The result 
is that, in their Lordships* opinion, the decision of the Court 
below was correct and they will humbly advise 11 is Majesty to 
dismiss the appeal with costs.

.1 ppi al dis in isscil.

UNION BANK OF CANADA v BATES. MAN

Maniluha Hi nil's Hcnch. Curran. •/. June 0. 1011. p

1. Mortiiaoe i 6 VI (1 — 1211 Sale vxiier imuor mortiiauk—1‘vrviiase by 1 '* *
BUBHEQI KNT MORT<iA(iEK—11E SALE AT CROUT—EFFECT ON HIS XIORT-

Wherc a prior mortgagee duly exercises a power of sale, ami a sub
sequent mortgagee becomes the purchaser*, such subsequent mortgagee 
in the absence of anything to impeach the hona fid is of the transaction, 
acquires the same irredeemable title as if he were a stranger, nor does 
such purchase merge his mortgage or even require him to credit there
on the profits of a re-sale.

fMatron v. Ynnrn. If O.ll. VJH. and shair v. Hinniii. 2 DefS. J. & S.
4118. specially referred to.]

10
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•1. IS.xxks iftVIllll—1721—La mi mokh.au Rcyim. in as miinmji i.vi 
moht(.a(,i:i:—I Sank Act.

Svv. K| .if the ltaiik Act. ll.S.t'. IIHMl. eh. *21». cimfers mi it murtgitgi 
bank the rights of mi individual inortgiigve as t. buying in mnler n 
|irior mortgage.

Action by a mortgagee hank involving its right to Imy in 
under a prior mortgage without merging its own mortgage and 
without accounting for the profits of a re-sale.

Judgment was given for the plaintiff.

7. //. Chalmers, for plaintiff, 
ft'. IV. liruee, for defendant.

CvRUAN, J.: The plaintiff brings this action against the 
defendant as assignee of the estate of one David W. Kirkpatrick, 
pursuant to an order made by Mr. Justice fiait on (Holier JO. 
1913, under the provisions of the Assignments Act. In obedience 
to such order the defendant as assignee served notice upon the 
plaintiff bank that In- disputed its right to rank on the estate as a 
creditor, and requiring the plaintiff to bring an action against 
him to establish its claim within 30 days after receipt of such 
notice and thereupon the plaintiff bank brought this action. At 
the trial 1 allowed the plaintiff to amend its statement of claim 
by setting up an alternative claim against the estate upon tin- 
covenant contained in a mortgage deed executed by the insolv
ent David W. Kirkpatrick to the plaintiff, dated August 2. 1910, 
whereby the said Kirkpatrick covenanted to pay the plaintiff the 
sum of $2,612.55, as therein mentioned. It appears that the 
plaintiff filed two claims against the estate, exs. 6 and 7. both in 
respect of the same debt, but for different amounts. The one- 
first filed, ex. 7. for the sum of $2.226.33 was tin- subject of some 
negotiations between the defendant and the plaintiff looking to 
an allowance of credit on the amount due the plaintiff in respect 
of the sale by the plaintiff of certain lands of Kirkpatrick which 
had come into its hands as purchaser at a mortgage sale. These 
lands originally belonged to Kirkpatrick and had been mort 
gaged by him first to the Excelsior Life Ins. Co. for $7.(MM>. 
secondly, to one J. II. Ingram, for $655, and thirdly, to the plain
tiff as additional security for Kirkpatrick's indebtedness to it of 
$2.612.55. Default having been made in payment of the second
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mortgage to Ingram tlx- lands were sold l»y him under tin- power 
of sale contained in his mortgage to Henry .lames Hugh, the 
plaintiff * manager at Virden. for *97.'). subject to the prior 
mortgage to the Kxeclsior Life Ins. t o. Hugh admittedly pur 
chased for the plaintiff and not for himself.

The result of these negotiations led to the tiling by the plain 
tifl’ with the defendant of the second claim, ex. ti. in which a 
credit of *700 was tentatively allowed without prejudice to the 
plaintiff's rights, thus reducing the amount of its claim to 
*1,526.33.

The assignee was disposed to agree to this and allow the claim 
at this amount, upon which Kirkpatrick intervened and notified 
the defendant that he disputed the plaintiff’s claim to rank upon 
his estate for the sum lastly mentioned or for any sum upon the 
grounds set out in his notice to the defendant, dated .1 une Id. 
1913. part of ex. 8, and requiring him to distribute the estate 
without regard to the plaintiff's said claim unless the plaintiff" 
established its claim by action as provided by the Assignments 
A et. This the assignee refused to do by notice to Kirkpatrick 
dated August 26. 1913. also part of ex. 8. upon which Kirkpatrick 
moved for and obtained the order from Mr. Justice Halt before 
referred to. copy of which order is also part of ex. 8.

The facts as to the plaintiff's claim are shortly as follows: In 
January. 1910. Kirkpatrick borrowed from the plaintiff upon his 
promissory notes the sum of *2.626.95. These notes, originally 
two in number, one for *2.200 and one for *420.95. were subse
quently consolidated upon renewal and were renewed from time 
to time. On July 19. 1910. Kirkpatrick owed the plaintiff 
*2.612.55 in respect of this indebtedness and had given the plain
tiff' a renewal note for this amount. While such note was current 
the plaintiff demanded from Kirkpatrick and obtained from him 
the mortgage Indore referred to. ex. 2. dated August 2. 1910. 
This mortgage recites an indebtedness from the mortgagor to 
the plaintiff of *2.612.55 contracted to the bank in the course of 
its business, overdue, and that the mortgagor had requested an 
extension of time for payment, which the plaintiff agreed to 
upon being given the additional security as provided by such 
mortgage.

MAN

K. It. 
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This mortgage was duly registered and covers the same land 
as included in the two prior mortgages before referred to. It is 
conditioned for payment of the said sum of $2,012.55 on October 
19, 1910, with interest at 8', per annum to be computed from 
July 19, 1910, payable quarterly thereafter and is made subject 
to the Excelsior Life mortgage for $7,000, but not to the mort
gage to Ingram for $055. No reference whatever is contained in 
it to any promissory notes given by the mortgagor or to any re
newals of such notes or that it is collateral to any such notes; 
but it purports to secure a fixed and definite indebtedness then 
past due and stipulates for payment thereof on a certain pre
scribed date.

If it was necessary to decide the point 1 should hold that the 
liability of Kirkpatrick on his note then held by the plaintiff was 
merged in the higher security of this mortgage : Maisons Bunk v. 
McDonald, 2 A.K. (Ont.) 102, at 107. But it seems to me, in 
view of the amendment allowed, that it is not material to the 
determination of the question at issue whether the plaintiff's 
claim is based upon this mortgage or upon the promissory note 
which the plaintiff kept current by subsequent renewals, not
withstanding the mortgage, as the same debt is represented and 
secured by each. For convenience sake, however, I think it 
better to consider the plaintiff's claim as now founded on the 
mortgage and will so deal with it.

By a subsequent payment of $(>75.33, made on November 22. 
1910, the plaintiff’s claim was reduced to. and finally ascertained 
by, a renewal note, ex. 1. given by Kirkpatrick on November 8. 
1910, at $2,001.92. This note was made payable on May 11, 1911. 
and bore interest at 8',. and this sum represents the balance of 
principal due by Kirkpatrick to the plaintiff on November 8. 
1910, with interest at 8',. subject to a certain claim for interest 
appearing in exs. (> and 7, for which the plaintiff is entitled to 
judgment and to rank upon the estate unless precluded or de 
barred by the grounds of defence raised in this action. On April 
1. 1911. Kirkpatrick assigned to the defendant all his estate ami 
effects for the general benefit of his creditors. The defences 
raised arc matters of law arising on admitted or proved facts. 
The defence first claims that the plaintiff bid in the mortgaged
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lands at the sale under Ingram's second mortgage for the pur
pose of securing and protecting the mortgage given to it by 
Kirkpatrick and applied for and obtained title thereto clear of 
encumbrances, thereby merging its own mortgage and the in
debtedness of Kirkpatrick thereby secured in the greater title as 
absolute owners of the property. Secondly, that having so ac
quired the property the plaintiff resold it at a profit sufficient to 
pay all prior encumbrances and costs and the amount of Kirkpat
rick’s indebtedness ; and thirdly, in the alternative that if tin- 
plaintiff’s debt was not so merged and extinguished, that the 
land was held merely as a collateral security to the debt and the 
plaintiff is liable to account to the defendant for all profit 
realized from the resale of the lands, which profit it is alleged 
was more than sufficient to satisfy the indebtedness of Kirk
patrick. if not extinguished.

Upon consideration and a review of the various authorities 
cited to me by counsel for the defendant and for the plaintiff. 1 
am unable to accede to any of these contentions as being well 
founded in law. It may be quite true that the plaintiffs bid in 
the property to protect themselves, but they, though subsequent 
mortgagees, had a legal right to do this and acquire thereby an 
indefeasible title as purchaser against the mortgagor or those 
claiming through him. In Harron v. Ynne a. 3 O.R. 126. Armour, 
.1.. says, at 133 :—

lie ftlie defendant] although n «•«wild mortgagee, was entitled to become 
the absolute purchaser of the land under the power of sale contained in the 
first mortgage, and to bold the same irredeemable by tin- mortgagor, and bis 
afterwards receiving the interest which fell «lue to him upon the second 
mortgage would not have the effect of making him a mere mortgagee in 
respect of his absolute purchase «if the land under the power of sale con
tained in the first mortgage. Iiecause he was entitled, notwithstanding such 
purchase, to collect, by virtue of tin- covenant coiitainetl in the second mort
gage, tlie principal and interest which fell due to him thereiimler, no part 
of which was covered by the purchase money of the land.

Sec also Watkins v. JJcKcUar, 7 Or. at 58T» and '• S6 ; also 
Shaw v. Hanna, 3 I)c(î. .1. & S. 468; the head-note of which latter 
case is as follows :—

Where a lirst mortgagee duly exercises a power of sale, ami a siihseipient 
mortgagee liecomes the purchaser, such subs«*«|uent mortgagee, in tin* ah-
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sviici1 of any tiling In impendi tin- bom fhlrn of tin* transaction, acquires the 
same irredeemable title as if he were a stranger.

See also llrown v. Woodhousr, 14 (!r. (182, to tin* same effect.
The mortgage debt of the subsequent eiieumbvaneer who buys 

the estate under a power of sale in a prior mortgage would, I 
take it, in the light of these decisions, only be extinguished if the 
purchase price paid at the sale was sufficient for that purpose 
after satisfying all prior encumbrances: in other words, if 
there was a sufficient surplus of purchase money for such pur
pose. Here such was not the ease. There was no surplus at all. 
There was no evidence that the Ingram sale was not a bond fid< 
sale and I do not see that the fact of the sale being held under a 
second instead of a first mortgage makes any difference in the 
result to the mortgagor, lie is cut out. I think, just as effectually 
in the one ease as in the other. Mere the plaintiff bought subject 
to the first mortgage and thereafter paid off' such mortgage in 
full and having received a conveyance under power of sale from 
Ingram obtained an irredeemable title to the land free from any 
trust to account to the mortgagor for its subsequent dealings 
with the property.

It is not contended that the plaintiff 's mortgage was defective 
or open to attack. Sec. 80 of the Ibink Act enabled the plaintiff 
to take this mortgage from Kirkpatrick and see. 81 of the same 
Act permitted the plaintiff' to purchase the land offered for sale 
by a mortgagee or other encumbrancer having priority over a 
mortgage or other encumbrance held by the bank. This section, 
as Maclaren on Banking, at p. 22(1. puts it. simply places 
a bank in the same position as an individual creditor with re
ference to purchasing real property belonging to its debtor, or on 
which it has a mortgage or other encumbrance. I hold that tin 
mortgage sale in question did not extinguish or affect the debt 
secured by the plaintiff ’s mortgage which Kirkpatrick coven 
anted to pay and has not paid, although the land itself as part 
of the security was unquestionably lost through such sale.

The plaintiff is. therefore, entitled to hold Kirkpatrick liahh 
for any sum still owing under such covenant, and to prove against 
his estate for such amount as is now owing and to rank with tin 
other creditors in the ratable distribution of the assets of tin
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«'state whilst still retaining any prolit it may have made on the 
resale of the lands so purchased. The plaintiff will, therefore, be 
entitled to judgment against the defendant as such assignee for 
the sum of #2,001.92, together with interest at S', from Novem
ber S. 1910, less the sum of #129.00, claimed for interest on the 
sum of #1,457.10 whilst in the plaintiff*s hands. This sum is the 
proceeds of a sale under chattel mortgage held by the plaintiff 
against Kirkpatrick in April. 1910. and which money was ad
judged to belong to the estate and not to the plaintiff. The 
amount due will, therefore, be #2.001.92 for principal ; interest 
for 4 years and 0 months at S',. #500.50. together with #2,562.4S. 
less interest on #1,457.10. as admitted by plaintiff. #129.00. 
leaving a balance due the plaintiff of #2.442.82. for which judg
ment against the estate will be entered

I was asked at the trial by counsel for both parties that costs 
should be made a preferential claim. In the present event, as 
neither the creditors nor the assignee were voluntary parties 
to the contestation of the plaintiff’s claim, or asked for it. I do 
not think I should penalize them by thus diminishing the assets. 
The contestation is brought about solely by Kirkpatrick, and In
is the one who ought to bear the penally of costs, if any one. and 
not the estate. The bank has made a good profit on the re-sale 
of the land and is thus placed in a much more favourable posi
tion financially than any of the other creditors. I think no costs 
of this contestation should be allowed the plaintiff against tin- 
estate. and tin- plaintiff’s judgment will, therefore, be without

J ml ipn nil for plaintiff.

REX v. FONTAINE

On la i iu Su/niini (’ou l'I I l />/««//«! 0 IHrininni. Sir William If. \hnililh. 
I '../.O,. 11 aria mi. Maijir. ami 11 ml a in*. ././.I,, ami l.ah lifunl. .1 
Jour ft, |!»ll.

\V| I XKNNKM It III—.is I- ( OKWlllOM.moN I Kl MISAI. I II AMU IxiiKHU

UaoWN ease reserved by the police magistrate of Cobalt on 
a conviction upon su in ma rx trial for indecent assault on a

MAN.

K II 
11114

( ’AX AIIA 

ItATls. 

eurmii, .1.

ONT.

mu

Sliili-nii lit.



276 Dominion Law Kkpukts. 118 D.L.R.

ONT.

S. 0.
1914

RkX

Fontaine.

StiltvlIUMlt

The* evidence accompanied the stated case, and the questions 
submitted were:—

1. Whether, upon the evidence summarized in the stated 
ease, there was sufficient corroboration to satisfy section 1003 
sub-sec. 2 of the Criminal Code.

2. Whether the matters related in the evidence of Ida McC. 
disclose an offence under see. *202 of the Criminal Code.

3. Whether there is sufficient competent evidence to sustain 
the conviction.

IV. ,/. Trrnmar, for the prisoner.
./. Ii. ('artivrifjht, K.C.. Deputy Attorney-General, for the

Tiik Corin' delivered an oral judgment at the conclusion of 
the argument, holding that there was sufficient corroboration 
without considering the objection raised that the testimony not 
under oath of one child could not be corroboration under Cr. 
Code sec. 1002 of the Islimony of another child similarly taken 
without oath under sec. 1003, The accused having given evid
ence on his own behalf, his evidence could be looked at for the 
statutory corroboration, and such corroboration might consist 
of a circumstance admitted by the accused to which he offered 
an explanation of an exculpatory character but which was of 
an implicating character, were the testimony of the prosecutrix 
believed, where the Court was of opinion that the explanation 
offered by the accused was an unreasonable one.

An indecent assault, although not of a serious kind, was 
disclosed on the evidence and all questions must be answered 
in the affirmative, and the conviction affirmed. Sentence had 
been deferred and-there would be a recommendation to the At 
torney-General and the magistrate to consider whether the im
prisonment pending the trial and the appeal (the accused not 
having been able to furnish bail) was not a sufficient punish 
ment.

( 'onviction affirmrtl.
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Re MACKENZIE. ONT.

Uni» rit » Suprtme Court (Appellate Division), Mu lor/:. Ex.. Itiddcll, s
Sutherland, and Eeitch, .1.1. December 23. HH3.

1. Wills (Kill F—115)—Pabtiai. ixtkhtacy — Armt ac^iiAkd rito-

Land purcliUHcil by a testator with money on hand at tin* time of 
making his will cannot on his death he treated as a “security for 
moneyin which In* directed his executors tn invest in order to create 
a fund for the payment of an annuity.

I He Mackenzie, Il D.L.R. HIM. i O.W.N. 1392. allirmcd.]
2. Anxmtikn i K I—4)—Paymfnt of iikkiih:\cy- I'kom oi:m:kai. khtati:

—What available fob.
(hi a deficiency of income from a fund from which un annuity is 

payable, if recourse cannot he had to the corpus thereof, the deficit is 
payable only from the portion of the testator's general estate which 
is not specifically devised.

I Dec v. Mnhootl, 11 Cli.l). 891, sub nom. Carmichael v. Her, ë App.
(’as. 588, and It a Dlactsvr Estate, 2 O.W.N. 1113. referred to.]

Appeal by the nephews and nieces of Donald Maeleod Mac- statement 
kvnziv, deceased, from tin* judgment of Middleton, .1.. 11 D.L.
R. N18, 4 O.W.N. 1892, declaring tin* construction of tin* will of 
tin* deceased.

Tin* appeal was dismissed.

(iforgo litll, K.C., for the appellants.
E. V. (-Icmnit, K.('.. for the executors of tin* testator’s 

widow.
./. IV. Elliott, K.C., for the testator’s executor.

December 2.4. Riddell, J. *.—The testator died in 1880, hav- Ridd.-u. j. 
ing made his last will and testament, of which the important 
parts are as follows :—

“First, 1 will and direct that my executors hereinafter 
named shall so soon after my decease as pay all my just
debts funeral and testamentary expenses out of my personal

“Second, I give and bequeath unto my beloved wife Frances 
Mackenzie all my household furniture, beds, bedding, stoves, 
cooking utensils, crockery and other household effects.

“Third, I give and devise to my said wife Frances Macken
zie the house and lot I now own in the said town of Milton, 
being composed of lot number twenty-five in block number three 
in Martin survey in the said town of Milton, being on the north

59
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side of Mill street, to have and to hold the same to and for her 
own use and benefit during the term of her natural life.

“Fourth, I also give and bequeath unto my said wife an 
annuity or yearly sum of $200 payable half-yearly during the 
term of her natural life, and also the assurance upon my life 
which was insured for her benefit.

“Fifth, 1 will and direct that my executors shall invest and 
keep invested during the lives of my wife and my sister Mary 
Ruddy and of the survivor of them all the moneys or securities 
for money of which 1 shall be possessed at the time of my death, 
and out of the interest or profits derived therefrom to pay the 
said annuity to my wife, and to pay the residue (if any) to my 
said sister, and in ease my saiil sister should survive my wife 
then my executors are to pay the whole of the interest upon the 
moneys invested during the term of her natural life to my said 
sister.

“Sixth, 1 give, devise, limit and appoint unto Hugh Husband, 
John Marshall and John Fletcher, my executors hereinafter 
named, their heirs and assigns, subject to the life estate herein
before devised to my said wife, all and singular the said lot in 
the said town of Milton hereinbefore mentioned and described, 
to have and to hold the same from and after the death of my 
said wife unto and to the use of the said Hugh Husband, John 
Marshall and John Fletcher (hereinafter called the trustees or 
trustee) their heirs and assigns forever upon trust, should my 
said sister survive my wife, to lease the said land and premises 
and pay the rent thereof to my said sister during her natural 
life, and upon trust that the said trustees or the survivors or 
survivor of them, or the executors of such survivor, shall as soon 
after the death of my said wife and sister as to them may seem 
advisable sell the same either by public auction or private con
tract and may buy in and rescind any contract of sale and resell 
without being responsible for any loss occasioned thereby, and 
also upon trust from time to time to make, do and execute all 
proper acts, contracts, deeds and assurances for carrying such 
sale or sales, lease or leases into complete effect as they or he 
shall think fit. And 1 do hereby declare that the said trustee 
or trustees or the executors or the survivor of them shall stand
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possess*'<1 of the moneys which shall «rise from the sale herein
before directed to be made of my said real estate, and from the 
leasing thereof after tin* death of my said wife and sister, upon 
trust in the first place to deduct ami retain all costs, charges and 
expenses which they or he shall have disbursed or incurred in 
the performance of tin* aforesaid trusts or in relation thereto. 
And upon trust in the second place to divide the residue equally 
amongst all my nephews and nieces.

“Seventh. I give and heipteath unto my said nephews and 
nieces all the moneys ami securities for money to hi* equally 
divided amongst them after the death of my said wife and sister. 
Tin* children of any of my said ncpln ws or nieces who may have 
died leaving children, to he entitled to and receive the share 
which their parents, if living, would have received.

“ I appoint Hugh Husband. John Marshall, and John Klet 
cher, all of the township of Xassagaweya, in tin* said county of 
Ilaiton, farmers, executors of this my will.

“In testimony whereof, I. the testator, have hereunto set 
my hand ami seal this twenty-third day of June, in the year of 
our Lord one* thousand eight hundred and eighty-four.”

There was no residuary clause.
Ill June, IStifi, the testator had withdrawn some #1.200 of his 

money and bought therewith the equity of redemption in some 
real estate called the Gallery property.

The sister survived the testator hut predeceased the widow, 
and the widow died in June, 1912. During her lifetime, the 
interest and the profits of the money left by the testator at his 
death were not sufficient to pay the sum of #200 annually to the 
widow.

A motion was made for interpretation of the will, and Mr. 
Justice Middleton made an order thereon which is now appealed 
from by the nephews and nieces on two points only:—

1. It is claimed that the Gallery property, into which 
the testator converted some of his money, comes within the words 
“securities for money” in the 5th ami 7th paragraphs, and that 
accordingly the appellants are under the 7th paragraph en
titled to it.

The meaning of “securities for money” has lieen considered

ONT

s.<\
Re

Mackenzie.

Rvlilell. J.
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0NT both here and in England ; tin* English cases may he found by
x.r. reference to Stroud*s Judicial Dictionary sub voce: some of our

own in lit 7. II. 1011), 25 O.L.1L 132. A security for money, Rk
Mackknzik. unless something is found to modify the meaning, means “some-

miwwT ’ tiling which makes the payment of money more secure /•'<
7 II.. 25 O.L.K. 132; Worts v. Worts (1889), 18 O.R. 332.

There may he something in the case, as in the will under dis
cussion in Hi 7. II.. which shews that the testator used the 
expression in a peculiar sense, a sense different from that which 
is usual and ordinary; but, in the absence of anything of the 
kind, the words must be given their ordinary sense. The appeal 
must fail on this point.

2. Mr. Justice Middleton hits held that “the widow is en
titled to receive the balance of her annuity ; and, if it is mater
ial, resort should first be had to the proceeds of the land de
scended." The widow g elected, under the Devolution of 
Estates Act, to take the half of the land descended in lieu of her 
dower, the other half is undisposed of and descends as on an 
intestacy. The appellants represent the class entitled to this 
half, and claim that their land should be exonerated.

'I hat recourse can in no event lie had to the corpus of the 
fund invested under clause 5 is clear. That corpus is, specifi
cally and not by way of residuary gift, bequeathed to the appel
lants: Foster v. Smith (1845), 1 l*h. 629; Earle v. Bellingham 
(1857), 24 Beav. 445; Addceott v. Addeeott (1861), 29 Beav. 
460; Sheppard v. Sheppard (1863), 32 Beav. 194; In re 
Matthews Estate (1881), 7 L.R. Ir. 269.

There is here “a gift . . . importing the specific bequest
of a sum . . . accompanied by an expression of his intention 
that that sum should pass intact to the legatee:” per Lord 
Watson in Carmichael v. (Ice, 5 App. Cas. 588, at p. 598.

But full effect must be given to the express and specific 
st of an annuity contained in the fourth clause, so far as 

that is possible.
Where an amount is given in general terms, followed by the 

creation of a fund out of the income of which the amount is to 
be paid, it is a matter of interpretation of the wording of the 
particular will whether the annuitant is confined to that income.

56
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It may he that the will is so worded that the Court interprets 0NT
it as meaning that the annuitant is entitled for life to the income s. <.
of a fund and nothing else. Such was linker v. Baker, fi H.L.C. 
tilti, and there are many such cases. Mackenzie

But the more usual ease is the gift of an amount with a iti,vi,n .1 
direction to form a fund wherewith to pay it, without any indica
tion that the annuitant is so to he limited. In that cast* the 
amount becomes payable out of the estate not specifically be
queathed (including the corpus of the fund, if that he not 
bequeathed specifically, hut as a residue) : Gee v. Mahoml (1879).
11 Ch. I). 891 : S. r„ sub nom. Carmichael v. (Ice, 5 App. ('as.
588.

There are many such cases in England and Ireland mentioned 
in Theobald on Wills. Can. ed., p. 508, and in Ontario, pp. 5126,
512c. To these I add Be Plo< tzer Estate ( 1911 ), 2 O.W.N. 1143.

The deficiency, therefore, should lie paid out of the estate not 
specifically disposed of and out of that only.

I understand that the Gallery property, which is not specifi
cally disposed of, is sufficient to pay all the deficit : if so, the 
order appealed from is wholly right.

The appeal should be dismissed with costs to he paid by the 
appellants.

I.ElTCll. •!. : I agree. uiuh.j.

Sutherland. J.:—An appeal from the judgment of Middle- sutheriun.i,j. 
ton. •! .. dated 5th June, 1913. on a motion for the determination 
of certain questions arising in the administration of this estate.
It being admitted on all hands that the Gallery property is 
sufficient in value to enable the arrears of the annuity in question 
to he paid, the important questions on tin* original motion were, 
and upon this appeal are, as to whether there was an intestacy 
as to this property, and as to whether it can he resorted to for 
the purpose of paying the said arrears. It is, I think, clear 
that, the property having been purchased by the testator subse
quent to the date of the will, no clause therein providing for its 
disposition otherwise, and there being no residuary clause 
therein, there was an intestacy as to the property, as determined 
hv Middleton, J.
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ONT. Tlu* fourth clause of the will is as follows : “I also give and
S.C. bequeath unto my said wife an annuity or yearly sum of $200
~ payable half-yearly during the term of her natural life.” It is

Mackenzie, plain under this language that the annuity is a charge upon the 
Sutherland.J. "hole estate, unless restricted in its payment by some other 

clause in the will.
The fifth clause of the will is as follows : “ I will and direct 

that my executors shall invest and keep invested during the 
lives of my wife and my sister Mary Ruddy and of the survivor 
of them all the moneys or securities for money of which I shall 
be possessed at the time of my death, and out of the interest or 
profits derived therefrom to pay the said annuity to my wife, 
and to pay the residue (if any) to my said sister, and in ease 
my said sister should survive my wife then my executors are to 
pay the whole of the interest upon the moneys invested during 
the term of her natural life to my said sister.”

There is not in this clause, or elsewhere, any statement that, 
unless the interest or profits derived from the investment of 
the moneys or securities for money is insufficient to pay the 
annuity, it will in part abate. There is, however, in paragraph 
7 of the will, which is as follows “1 give and bequeath unto my 
said nephews and nieces all the moneys and securities for money 
to be equally divided amongst them after the death of my said 
wife and sister”—a clear expression of intention on the part of 
the testator that the ‘‘moneys and securities for money” are not 
to be impaired, but kept intact until the death of the wife and 
sister so as to he available for equal division thereafter amongst 
the nephews and nieces.

The annuity deficiency cannot, therefore, properly be made 
payable out of the “moneys and securities for money.” It can, 
however, be made payable out of the Gallery property, as already 
determined.

Middleton. •!.. has rightly decided that the widow is “entitled 
to receive the balance of her annuity.” lie does not expressly 
say that resort could be had for the payment of such balance to 
the portion of the estate comprised in the term ‘1 moneys and 
securities for money.” He does say, however, that, “if it is 
material, resort should first be had to the proceeds of the land 
descended,” namely, the Gallery property.
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As, apart from the question whether there was an intestacy 
as to this property or not. the main question was whether resort 
could he had to it for the payment of the arrears of the annuity, 
and lie has expressly found that it could, and that indeed it 
should be first resorted to for that purpose. I think the appeal 
should lie dismissed with costs.

If necessary, or of importance, the judgment can he amended 
so as to make it clear that the arrears of annuity are not to he 
payable out of the moneys and securities for money.

Ml’lock, C.J.Fx. (dissenting in part): Appeal from the 
judgment of Middleton, .!.. construing the testator's will.

The testator bequeathed an annuity of $2(Mi to his widow 
for the term of her natural life; and the questions involved in 
this appeal arise in respect of a yearly deficiency in the amounts 
paid to her by the testators executors on account of such 
annuity.

The will was made on the 23rd .lune, 1*S4. and the testator 
died on the 13th October, lSSit. The following are extracts from 
such portions of his will as concern the annuity:—

“Fourth, 1 also give and bequeath unto my said wife an 
annuity or yearly sum of $21 nt payable half-yearly during the 
term of her natural life, and also the assurance upon my life 
which was insured for her benefit.

“ Fifth, I will and direct that my executors shall invest and 
keep invested during the lives of my wife and my sister Mary 
Ruddy and of the survivor of them all the moneys or securities 
for money of which 1 shall he possessed at the time of my death, 
and out of the interest or profita derived therefrom to pay the 
said annuity to my wife, and to pay the residue (if any) to my 
said sister, and in ease my said sister should survive my wife then 
my executors are to pay the whole of the interest upon the 
moneys invested during the term of her natural life to my said 
sister.”

Then, after devising certain real estate, the will proceeds: 
“Seventh, I give and bequeath unto my said nephews and nieces 
all the moneys and securities for money to be equally divided 
amongst them after the death of my said wife and sister.”

The will contained no residuary clause.

ONT
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ONT. After making his will, the testator purchased, at the price
s.c. of $2,200, certain real estate known as the Gallery property, 

which at the time of the purchase was incumbered to the extent 
Mackenzie, of $1,000. The difference between that amount and the purchase- 
Muiork, c.j. price the testator paid in cash, and the mortgage remained 

unpaid up to the time of his death, and was paid off by his 
executors out of the moneys of the testator which had come to 
their hands. These two sums withdrawn from his moneys so 
reduce the amount thereof that the balance of his “moneys or 
securities for money,” remaining in his executors’ hands, proved 
insufficient to meet the widow’s annuity of $200, and we are 
asked to say whether the widow’s estate (she having since died) 
is entitled to look to the corpus, if any, and. if so, what portion 
of his estate, in respect of the deficiency.

The testator died intestate as regards the Gallery property, 
and the executors sold it. The widow electing, under the Devo
lution of Estates Act, to take one half of the purchase-money in 
lieu of dower, that amount was paid to her, and the other half 
was retained by the executors to be dealt wiih as undisposed of 
assets.

The first point to determine is, what was bequeathed to the 
widow; was it the income derivable from a certain fund during 
her lifetime limited to $200, or was it a definite annual sum of 
$200 for the term of her life! The language of clause 4, in my 
mind, admits of no doubt. The testator says: "1 also give and 
bequeath unto my said wife an annuity or yearly sum of $200 
payable half-yearly during the term of her natural life.” Stand
ing alone this is a gift of a definite annual sum, and not a sum 
to he taken through the medium of an investment, and, unless 
controlled by other provisions of the will, would he payable 
out of any assets not otherwise disposed of.

Then follow the provisions of clause 5, which direct the execu
tors to invest and keep invested during the lives of his widow 
and sister and the survivor of them, not a portion, but “all the 
moneys or securities for money” of which the testator should be 
possessed at the time of his death, and out of the interest or 
profits derived therefrom to pay the said annuity. The language 
of this clause is e plain. All the testator’s moneys and9
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securities for money arc to lie kept invested throughout the whole 
lifetime of the widow and sister and of the survivor, and the 
annuity is to he a first charge on such income or profits. But 
the income or profits are not declared to he the only source of 
payment, and nowhere does the testator indicate an to
limit the half-yearly pay * to the widow to the then income 
or profits of the fund.

Thus, it seems to me, that the bequest to the widow was the 
fixed sum of $200 a year, and not merely income or profits deriv
able from a certain fund limited always to $200 a year.

As to the deficiency, I am of opinion that resort cannot he 
had to any of the “moneys or securities for money” mentioned 
in the testator’s will, for the reason that the will discloses the 
testator’s intention that all of his “moneys or securities for 
money” shall ultimately go in their integrity to his nephews 
and nieces. The whole of these “moneys or securities for 
money” are to be invested and kept invested during the lifetime 
of the widow and sister and the survivor, and on her death the 
whole fund, unimpaired by any deductions, is given to the testa
tor’s nephews and nieces.

Where a will shews an " that a fund, the income of
which is charged with payment of a fixed annual sum, shall be 
maintained in its integrity during the currency of the annuity, 
and then is to go over in its integrity to others, the annuitant is 
not entitled to resort to the corpus in respect of any deficiency: 
Wright v. CalUmhr (1852), 2 DeU. M. & G. 652.

The next question is, whether the money in the hands of the 
executors, derived from the sale of the Gallery rtv. may be 
resorted to. and the s rely on Baker v. Baker, 6 II.L.
C. 616. as an answer to such claim. The facts, however, of that 
case make it inapplicable. There the testator gave the whole of 
his estate to his trustees in trust to convert the same into money 
and invest, and out of the dividends or interest arising from such 
investments to pay to his widow a fixed annual sum, and on her 

the trustees were to stand possessed of the of such
investments in trust for others. Thus the whole fund, subject 
to the charge on the dividends or interest, was given to others, 
indicating the testator’s intention that the should not
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ONT have the right to resort to any of the corpus of that fund in
8.C respect of her annuity.

Rl
Mavkkxzik.

But in the present ease there is a fund in the executors’ 
hands which the testator has not disposed of; and, therefore,

Unlock, C.J. Hula r v. lialu r, supra, is inapplicable in regard to the claims now 
made on that fund, though it is authority for excluding the 
claim on the “moneys or securities for money” fund. That an 
undisposed of fund may he resorted to for the purpose of paying 
an annuity, which, as here, is charged generally on the testator's 
estate not otherwise disposed of, admits of no doubt : May v. 
Hi mu H (1826). 1 Buss. .'170 : Wright v. ('allamlcr, snpra, Car
michael v. Gee, f> App. (’as. 588, at p. 597.

In the present case, whilst payment of the annuity is specially 
charged on the income of a certain fund, it remains also a gen
eral charge on the whole of the testator’s undisposed of estate; 
and, the testator having died intestate as to the Gallery prop
erty, the balance of the purchase-money remaining, after pay
ment to the widow of her share and after recouping the fund 
its proper proportion of the amount advanced in payment of the 
mortgage, is chargeable with the deficiency in respect of the 
annuity. That balance must be dealt with as realty. The source 
from which it came was realty at the time of the testator’s death, 
and therefore did not pass as part of his “moneys or securities 
for money.”

The primary meaning of “securities for money” is money 
secured on property : Murphy v. Hoyle (1892), 29 L.R. 1 r. JW3; 
and there is nothing to shew that the testator used those words 
in any other sense.

For these reasons. 1 think the appeal should he allowed as to 
that portion of the order which authorises payment of the de
ficiency out of the corpus of the testator’s “moneys or securities 
for money,” but in other respects should be dismissed.

The executors are entitled to the costs of the appeal ; no costs 
to the other parties.

Appui I il is mi s si il ; Ml 1/>CK, (’.«I.Kx., Misstating in part.
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( Mall hetman x. IturuM. 12 D.L.IÎ. 2341. 4 U.XX'.X. 1177. reverted. | 

Aim’K.Mj l»y tlir ili'l'i'inlitiit from tin* jmlgmi'iit of Boyd. ('.. 
12 D.L.K. 2.11). 4 O.W’.N. 14*7. establishing an alleged contract 
(bv way of option in a lease) for tin- sale liv tile defendant ’a 
testator to the plaintiff of a house and lot in the eity of Ottawa, 
and directing specific performance.

The appeal was allowed.

IV. f. M,(’arthif, for the defendant, appellant.
(!. F. l/rmb rxon, K.(\. for the plaintiff, respondent.

December 2d. Muixxk, C.J.Kx. : This action is for spécifié 
performance, and was tried by the learned Chancellor, who 
found for the plaintiff, and the defendant appeals from the judg-

It appears that Thomas A. Burns (sinee deceased ' owned a 
certain house property in the eity of Ottawa, being premises No. 
134 Stewart street, and. by agreement in writing, not under seal, 
bearing date the 30th April, 1D10. leased the same for a term of 
thirty-five months, expiring on the 30th April, 1913, at a certain 
rental. This agreement also eontained the following provision : 
“The said Mary A. Matt lie wson to have the option of purchase 
at any time on or before the expiration of this lease for the sum 
of $2,800.”

Thomas A. Burns died on the 28th January, 1911, having
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first made his will, whereby he devised and bequeathed his whole 
estate to his brother, the defendant, William A. Burns, whom he 
appointed sole executor. On tlie 1st May, 1911, William A. 
Burns sent to the plaintiff by registered letter the following 
notice:—

“To Mary A. Matthewson, or Mrs. Hugh Mattheweon,
134 Stewart street, Ottawa.

“Take notice that 1, the undersigned, executor of the «‘state 
of the late Thomas A. Burns, hereby give notice of the with
drawal of the option of purchase for $2,800 contained in a cer
tain lease dated April 30th. 1910, of the premises 134 Stewart 
street, Ottawa.

“Yours truly,
“W. A. Burns,

“For estate late T. A. Burns.”
The plaintiff entered and continued in possession under the 

lease throughout the term. In February, 1913, Mr. Cham
pagne, who was acting on behalf of the defendant, wrote to her 
a letter bearing date the 2nd February, 1913, which was not pro
duced nor was evidence of its contents given; but on the 5th 
February, 1913, the plaintiff sent to Mr. Champagne the follow
ing answer:-----

“Ottawa, Feby. 5th, 1913.
“Mr. Champagne,

“Dear Sir:—In reply to your letter of the 2nd inst., I will 
take the house of Mr. Burns. 134 Stewart street, for another 
year at $30 a month, providing In- does the n«*cessary repair
ing.” (The letter then proceeds to point out certain needed 
repaire).

To this letter Mr. Champagne answered by a letter of the 
17th February, 1913, as follows:—

“Dear Madam: In answer to your letter regarding house 
No. 134 Stewart street, Mr. Burns has decided to let you have the 
house at $30 without tin* repairs you ask for. Owing to the large 
amount In* has already spent on that house during your tenancy, 
etc., Mr. Burns does not intend spending any more money on 
this property. I want to again mention to you that the fence 
between the house 138 and 134 must be put in the name position

2
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•|s it was when you look the house, otherwise proceedings will 
he taken to compel you to do so. I must have an answer by the
20th inet.

‘ ‘ Yours truly,
“Nap. Champagne.”

t hi receipt ol this letter. Mrs. Matthewson sent the following 
letter to the defendant :—

“Ottawa. February 17th. 1913.
“Mr. Burns,

“Dear Sir:- I enclose cheque for $20. being rent for Feb
ruary, also receipt for interest. I am very glad to have the house 
for another year on my mother’s account, i will see the fence is 
put back.

“ Yours sincerely,
“M. Matthewson.”

And on the 18th February, 1913, she wrote to Mr. Cham
pagne as follows :—•

“Mr. Champagne: I will take the house 134 Stewart street, 
at $30 a month. Will agree that before leaving will see that the 
fence is put hack as it was when I rented the house, 'flu1 only 
money ever spent was $30 last fall for plumbing, etc.

“Yours truly.
“M. A. Matthewson.”

To this letter Mr. Champagne sent the following reply on 
the 24th February. 1913:—

“Dear Madam: 1 have submitted your letter to Mr. Burns, 
and in order to avoid further annoyance in this matter Mr. 
Burns has instructed me to tell you that the fence has to he re
placed in its former position by the 1st of May next. This 
whether you keep tin- house or not. In cast» you would not keep 
the house on account of rebuilding the fence, please let me know 
at once. Mr. Burns wants his property perfectly enclosed, as 
it was when you became tenant.”

On the 10th March, 1913, a written lease was entered into 
between the parties, whereby the defendant leased to the plain
tiff the premises in question for a term of twelve months from 
the 1st May, 1913, at the rate of $30 a month; the first month’s 
rent to be due and paid on the 1st day of May, 1913. This lease

ONT.
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ONT contains agreements on the part of tin* lessee to pay the rent : not
8. c. to assign or sublet without leave, nor to make changes without

Matthew- the lessor’s consent; also agreement to keep in repair and other 
appropriate stipulations including the following: “The lessor 
to have the right, at any time within three months before the

Mulock, O.J. expiration of the said term, to affix ‘ Notice to Let’ on said prem
ises, and will permit all persons having written authority there
for to view the said premises at all reasonable hours.’’ It also 
provides for the lessor being entitled to enter and view state of 
repair, and for the lease becoming void upon non-payment of 
rent or non-performance of conditions, and that the lessor shall 
pay the taxes and assessments.

It also contains the following provision : “It is also under
stood that the fence formerly dividing the property between 
W. 0. Ilurdman and that of the lessor W. A. Burns is to be re
placed in its former position on or before the 1st of May. 1918; 
otherwise this lease shall he null and void.”

Mrs. Matt hew son says that, before entering into the second 
lease, she consulted her brother. Mr. l‘ennock, and also had con
versation with the defendant and Mr. Champagne. In her evi
dence she says: “I received letters front Mr. Champagne at the 
time urging me to sign the lease at once; that it must he signed 
that day or a certain day ; and I was afraid I would lose the 
house and would not have it for a home; and I thought in mean
time I would sign that ; and, after my sister returned. I decided
I would exercise my option.”

The following are extracts from her evidence:—
“Q. Did you have a conversation with W. A. Burns himself 

in connection with the signing of this new lease? A. T did.
“Q. Before it was signed; A. Yes.
*******

“Q. Who was present besides you and him ? A. My brother. 
W. II. Pennock.

“Q. Was there anything said on that occasion about the op 
tion! A. Yes; 1 said 1 wanted to exercise the option, and he 
refused to consider it at all at that time.

“Q. But you told him then you intended to exercise your 
option notwithstanding the signing of the lease ? A. Yes.



18 D.L.R.] Mvmu wsox v. Bi rns. 291

“Q. That was before signing it? A. Y<-s.
*******

N- You told him you had up to the end of April; you knew 
you had up to the end of April to exercise the option? A. Yes.

“Q* You still had to the end of April to exercise your option? 
A. Yes.

‘‘(j. And you told him you were going to exercise the option ? 
A. Yes.

“W- Mm were willing to sign the lease in the meantime? 
A. Yes.

“Q. What did you do beyond that .' Nothing beyond sign 
ing? A. No; 1 signed the least».

V(J. Did you do nothing altout the option ? A. No.

“(^. Hut you knew, of course, that lie was taking the position 
that you had no right to the option ? A. Yes.

“(j. And you said you had ? A. Yes.
The following are extracts from her cross-examination :
“(^. You had quite a bit of correspondence with Mr. Cham

pagne. Mr. Burns's solicitor, in connection with tin; renting of 
the house under this lease? The negotiations evidently culmin
ated in this lease of the 10th March. 1913? A. Yes.

“Q. How is it that in this lease you never made any mention 
of an intention to exercise any option? A. At that time I did 
not know that I could. I wanted to secure the house. If I could 
not on the option. I had the lease. I wanted to have it for a home 
in the meantime ; and after, when my sister’s husband died and 
she sai<l she was coming home to live with me, then I wanted 
the house. I wanted to exercise my option.

*******

ONT
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“(j. You never told Mr. Champagne at any time during your 
negotiations for the new lease that you intended to exercise the 
option ? A. I did. 1 said I wanted to exercise my option, and he 
said there was no consideration paid and laughed about it.

“Q. Where did that take place ? A. In Mr. Champagne’s 
office.

‘*(j. Do you know when it took place ? A. The time I went to 
sign the last lease in March.
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.“Q. Was that before or after you had signed the lease? A. 
It was the day I signed the lease. I told Mr. Champagne 1 
wanted to exercise my option at that time, and lie said, because 
there was no consideration paid, the option was of no use.”

From her re-examination:—
“(^. You say Mr. Champagne told you tin* option was not 

binding because there was no consideration? A. Yes.
“(J. Did you take any advice on that question at the time? 

A. Xo, not at the time.
“<^. Not until after? A. Xo; I thought what he said was 

so. and 1 paid no more attention to it just for that time.”
The plaintiff’s brother, Mr. Pennock, was examined on her 

behalf, and the following are extracts from his examination:
**(^. Do you remember when this new lease was under dis

cussion Mrs. Matthewson and Mr. Kurils meeting somewhere in 
the post-office building? A. Yes.

11Q. In your presence? A. Yes.
”(j. Just at that time were you familiar with her rights or 

liabilities at all? A. Xo; I was not familiar with the option at 
all.

“(^. How did you come to be there? A. Well, my sister dis
cussal with me the advisability of leasing the house for another 
year, and I strongly advised her to lease it. I did not know any
thing about the option; she might not want it for more than 
another year, and I advised her to least* it.

What was sait! that might be of interest here between 
her and Mr. Kurus in your presence? A. Well, my sister men 
tinned to Mr. Kurus that she had an option on the property. I 
do not think it was discussed. My sister told him she had this 
option.”

On cross-examination :—
Do you say that, in a conversation that took place he 

tween W. A. Burns and Mrs. Matthewson in your presence, Mrs 
Matthewson ever said she intended to exercise any option? A 
I do not think so. 1 remember her saying she had an option, 
that was the extent of it.

Kut she never expressed an intention in your presence of 
wanting to exercise that option? A. Xo. not to my knowledge.**
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Tilt* defendant from tin* 1st May. 1911, when he enlist'd the 
notice of that date to he sent to the plaintiff withdrawing the 
option, never receded from his iittitudc that the option had been 
revoked by that notice. Assuming, however, that it was in full 
force when the lease of the loth March, 1913, was entered into, 
what effect had that lease upon the option? That instrument, en
tered into by the plaintiff, is, I think, an admission by her that 
on the 10th March, 1913, the defendant had such an estate in the 
land as entitled him to lease it to her for one year, commencing 
after the expiry of the time allowed her for accepting the option. 
It empowered the defendant to exercise during such year the 
various rights of a landlord, including the right to enter upon the 
premises within three months of the expiry of the term, and to 
affix upon the premises “Notice to Let,” and it also entitled 
prospective tenants, when authorised by the defendant, to enter 
upon and examine the premises.

Accepting as correct the plaintiff's evidence as to the attitude 
of the two parties when the second lease was entered into, it was 
this: the plaintiff was contending that the option was in force, 
and the defendant was negativing that contention. The plain
tiff was not deceived or misled, but deliberately entered into the 
new arrangement, being anxious to secure the premises by lease 
or purchase, thinking, as it is put in the evidence, she would 
have “two strings to her Imw;" a least* certain for a year and 
the chance of acquiring the fee in the event of the option being 
held binding.

It. therefore, cannot he said that she was the victim of any 
fraud or overreaching.

Further, her letters shortly before the second lease warrant 
the conclusion that she considered the option at an end. Other
wise, why should she ask the defendant to make extensive repairs 
for the purpose of the new lease, if the property was to become 
hers on the 30th April?

Her acceptance of the new lease was an abandonment by her 
of any interest in the land which would be inconsistent with the 
relationship created by it of landlord and tenant respectively for 
one year after the date fixed for the exercise of the option ; other
wise, by exercising the option, she would have destroyed the new

Mattiikw
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contract of landlord and tenant, which both parties stipulated 
was to continue for one year.

When, therefore, she accepted a lease commencing on the 
1st May, that instrument must he interpreted as a surrender by 
her of the option.

Where a person is entitled to an option, and leads the grantor 
to -believe that he does not intend to exercise it, if the grantor 
acts on that belief, and is thereby induced to alter his position, 
the person who formerly held the option will be precluded from 
subsequently exercising it, and will be held to have waived it : 
Xova Scotia Steel ('<>. Limited v. Sutherland Steam Shipping 
Co. Limited (1899), 5 Com. ('as. 1(16 ; He Tyrer it; Co. and Hess- 
Ur d Co. (1901), 84 L.T.R. 653.

In the latter ease Phillimore, J.. says: “I think here the 
charterer did alter hie position, and he altered his position upon 
the faith that the forfeiture would not he enforced, and lie was 
allowed to do so by reason of the delay in giving notice of the 
forfeiture.”

In the present case the plaintiff, by signing the lease of the 
10th March, induced the defendant to alter his position, whereby 
he acquired new rights, and the plaintiff cannot now he allowed 
to assert a claim that would destroy those rights.

I, therefore, think this appeal should he allowed with costs. 
It appears to me unnecessary to express any opinion on the ques
tion whether there was any consideration to support the option.

Ridden, j. Riddell, J. :—An appeal hv the defendant from the judg
ment of the Chancellor of the 20th June, 1913. The main facts 
sufficiently appear in the Chancellor’s reasons for judgment.

The first objeetion is, that the agent Ilurdman had no power 
to give to the plaintiff an option to purchase, under the power 
of attorney. This objection is wholly untenable, when the fact 
appears that the agent discussed the whole matter with his prin
cipal, and the principal approved of the whole transaction.

The next and chief objection is, that the option given was 
revocable, and it was revoked. This depends upon what, I ven
ture to think, is a misunderstanding of the decisions ; and, there
fore. I shall examine these.
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The cum* of Davit< v. Skatr, 21 O.L.K. 474, was much relied 
upon by the defendant—but the facts of that ease must be con
sidered. There the plaintiff made an offer to purchase a certain 
piece of property for a certain sum the defendant accepted this 
offer: “1, James Shaw, agree to sell the above property for the 
alwve stated sum.” And added on the same piece of paper: 
“I also promise to give the purchaser an option of purchasing” 
another lot “for the sum of $1,000 . . In the Divisional 
Court, it was held that there were two distinct agreements : (1) 
to sell the first lot at the sum named ; and (2) an option for the 
other lot. Falconbridge, C.J., says, p. 480: “It is contended that 
the offer is an integral part of the agreement for the sale of the 
land . . referred to in the tirst part of the memorandum, so 
as to supply a ( “ ion sufficient to support the ‘promise’
made in the latter part. I am •unable to accede to this view. 
The transaction relating to the” (first-named property) “was 
a matter by itself. It was carried out by the payment of the 
purchase-money and delivery and registration of the convey
ance.” Britton, J., p. 481 : “If one agreement, although evi
denced by two separate writings, in reference to what is really 
one transaction, I see no reason why one may not supply the 
consideration for the other;” but lie comes to the conclusion that 
“this one paper, in two parts, is to be considered as if relating to 
two distinct rs, having no connection one with the other.” 
I agreed in the result. The whole ratio decidendi of the case 
was that the sale and the option were “two distinct matters 
having no relation one with the other.” The Chief Justice points 
out, p. 481, that the cases on options contained in leases have 
no application to the case then under consideration—it is true 
that he adds, “1 think these are all cases of covenants under 
seal,” without which remark it is probable this branch of the 
defence would not have been heard of, but he says at once there
after: “At any rate they have no application to the point now 
under consideration. ”

The decision in a case in which the “option was an indepen
dent promise . . . that happened to be upon the same paper
as another distinct agreement, in reference to another property” 
(21 O.L.R. at p. 483), does not carry with it the idea that an
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EC. same transaction and referring to the same property, is not

Matthew*
enforceable without seal or consideration specifically referable 
to it.

In Maltezos v. /{route, 2 O.W.X. 990, 19 O.W.R. 6,

Riddell, J. the ease of Paris V. Shine was applied to the following state of 
facts. The defendants agreed by a written document to lease 
No. 71 to the plaintiff at $">0 per month, and added : “We also 
agree to give said’* plaintiff “the first privilege of leasing” No. 
73. A written lease was made of No. 71, which contained no 
reference to No. 73. The Divisional Court held that the option 
was entirely without consideration (19 O.W.R. at p. 8). and that 
it could he revoked. This ease is no authority for the proposition 
contended for by the defendant.

In Miller v. Allen, 7 D.L.R. 438, 4 O.W.N. 340, in a lease not 
under seal was an option to tin* lessee to purchase. Mr. Justice 
Middleton dismissed the tenant's action on other grounds, hut 
added : “1 have considered myself hound by the decisions in 
Paris v. Shan', 21 D.L.R. 474, and in Maltezosv. Pro use, 2 O.W. 
X. 990, lit O.W.R. (i, to regard the clause in question as a mere 
offer or option, quite distinct from the lease, and not founded 
upon any consideration and intimates that, were it not for
these cases, he would hold that the option was enforceable.

As a member of tin* Court which decided Paris v. Shan-, 1 

can say that nothing was further from the minds of the Court 
than that they were rendering such a decision as is suggested— 
the Chief Justice expressly stating that the case of an option con
tained in a lease was different.

The remark (purely obiter)of the Chief Justice, “I think 
these are all cases of covenants under seal,” has rendered it. 
advisable to examine the American cases.

While in most of the eases the lease was under seal, in none 
was that made a ground for the decision ; and there is at least 
one case where the lease was not under seal.

In G list in v. Union School District of Hay City (1893), 94 
Mich. 502, 34 Am. St. Rep. 301, both parties signed the lease—it 
does not seem to have been under seal. The Court says (p. 363 ) : 
“The rent was a sufficient consideration for the offer, which was 
therefore irrevocable. ’ ’
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In llairralljj v. Warren (lsiifl), is \'.J. Kq. ]24, 90 Am. (>13, 
a lease was made by tin* defendant to tin* plaint iff* : and, by a 
written agreement, not sealed but endorsed on the lease, an op
tion to purchase the land at the end of the term for $4,000 was 
given, Mb parties signing the agreement. The Chancellor held : 
“The contract is not under seal . . . The agreement was exe
cuted at the same time with the lease, and was part of the same 
transaction. ... In taking a lease, a tenant may be willing to 
Pay a high rent for a number of years, provided the landlord 
will give him an optional right to purchase at a fixed price. And 
it is to lie presumed that the landlord would not agree to such 
a boon, unless he had consideration in the lease." The option 
was held binding and not revocable, but for other reasons the 
plaintiff was left to his remedy at law.

In Souffrain \. McDonald < ISH(i), 27 Ind. 2(>9. the defendants 
leased to the plaintiff certain land for two years, with an option 
to purchase—apparently the lease was under seal, but that forms 
no part of the reasons for judgment. The Court held. pp. 274. 
-7.) : The stipulations, on the one side to lease the lot for a 
period of two years, with the right of the lessees, within that 
time, to purchase the same at the price and on the terms stated 
in the agreement, and, on the other, to pay the rent agreed upon 
and to erect the fence, must be considered as constituting one 
entire agreement, each particular st ipulation forming an induce
ment thereto. The agreement to pay the rent and build the fence 
must be deemed to have been made in consideration, as well for 
the privilege of becoming the purchasers of the lot, as for its 
use.”

ONT
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In Stan&bury v. Frimjer ( 1840), 11 (iill & Johns. (Md.) 149, 
a contract under seal was entered into whereby the plaintiff 
(Fringer) was allowed to enter upon certain land of the defen
dant (Stansbury) and enjoy the same for twelve years, for the 
consideration that he was to build a house thereon and pay the 
taxes “during the said term of rent”—the defendant agreed to 
sell the land to him at a fixed price “any time within the said 
term of rent.” On demurrer the plaintiff’s bill in equity was 
sustained by the County Court, and the defendant appealed to 
the Court of Appeals of Maryland. The fact that the document
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was under seal playa no part in the judgment (p. 152) : “Where 
a contract consists of several distinct and separate stipulations 
on one side, and a legal consideration is stated on the other, it 
must he considered that the entire contract was in the contem
plation of the parties in each particular stipulation . . . and
this will be the case, whether the consideration he a sum of 
money to he paid in gross or . . . several payments of 
money. . . . It is impossible to say in this ease, from the
face of the contract, that the (defendant) would have agreed 
either to occupy the land, or to pay the taxes or to erect a house, 
except for this very privilege of purchasing . .”

In Hayet v. O'Brien (1894), 149 111. 401. there was a lease 
for ten years, with an option to purchase—it seems to have been 
under seal, but that fact is not considered important. The Court 
says (p. 412) : “The contract here is under seal and imports con
sideration, hut if it was not, it is manifest that the privilege of 
becoming a purchaser of the premises formed at least a part of 
the inducement and consideration for the acceptance of the lease 
by the lessee.”

Schrocdcr v. Gcmcindir (1875), 10 Xev. 355, was also the 
case of a lease with an option to purchase—it apparently was 
under seal, but that fact (if a fact) does not enter into the judg
ment. The Court (p. 364 ' asks : “What was the consideration 
for this covenant giving the first privilege to purchase?” And 
answers the question : “The covenant to pay the rent must be 
deemed to have been made in consideration, as well for the privi
lege of becoming the purchaser of the property, as for its use.”

House v. Jackson (1893), 24 Or. 89, is the same kind of a 
case, and the result is the same: “It has repeatedly been held 
that in a lease of real property, containing an option to purchase 
the same, the contract to pay the rent was a .*• " consider
ation to support the option” (p. 95).

Maughlin v. Berry (1871), 35 Md. 352, is also in point.
De Butte v. Muhlrow (I860), 16 Cal. 505, was a similar case 

—the lease apparently was under seal, but that did not enter 
into the judgment : sec p. 513. This case contains a discussion 
of the power of an agent to give a lease with a clause of option— 
but, for the reason already given, it is not necessary to quote the 
judgment on that point.

54
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Hall v. ('enter (18701. 40 ('al. 63, also makes no point of tin* 
lease being under seal, if it was.

In Hilliard on Vendors, 2nd ed.. p. 296. it is said: “In ease 
of such a covenant, allowing a leasee to purchase the fee at a 
specified sum, the law intends that the rent was fixed at the 
amount reserved, as an inducement to the purchase.”

No authority has been cited to us and I can find none which 
supports the contention of the defendant that the option to pur
chase was a distinct and separate offer without consideration, 
and therefore, revocable; and the argument is wholly without 
foundation on principle. I am of opinion that the law intends 
the rent. &c., ‘‘as fixed at the amount reserved,” as considera
tion as well for the option as any other agreement by tin* land
lord, and 1 would adopt the passage quoted from Hilliard, chang
ing the word ‘‘covenant” into “agreement,” thereby extending 
the rule to leases, &c., not under seal.

The next point has given me more difficulty.
On or about the 1st May. 1911. during the existence of the 

term created by the lease, the defendant, for the estate of his 
deceased brother, gave to the plaintiff a written notice of with
drawal of the option to purchase. For tin* reasons already given, 
1 think that this was wholly inoperative; hut there is no room 
to think that it was not in good faith and under full conviction 
that this was his legal right. The plaintiff knew that the defen
dant ‘‘was taking the position” thereafter that she ‘‘had no 
right to the option” (p. 27). In the fall of 1912, some uegotia- 
tions took place concerning a mortgage the plaintiff had, and it 
was represented (I do not make the expression more definite) 
that the plaintiff would accept payment of her mortgage if the 
defendant gave a new lease (p. 41). Afterwards some negoti
ations took place in regard to leasing the premises for another 
year, and the defendant’s solicitor, preparing a lease, wrote the 
plaintiff that she must execute the lease at once, if at all, where
upon she, on the 10th March. 1912, executed a lease for one year, 
beginning on the 1st May, 1912: the defendant also executed the 
lease, which was not under seal. She had, on the 5th February, 
written to the defendant’s solicitor: ‘‘I will take the house 
. . . for another year at $30 per month, provided he does the
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necessary repairs ; the eellar is wet all the year, and a few Iwards 
are rotted—then- are only two bedrooms fit for use, the hack 
room . . isn't heated. The . . drawing and dining-rooms
need papering badly, the paper is torn in several places . . .” 
Dn the 17th February, this is answered: “Mr. Burns has decided 
to let you have the house at $10 without the repairs you asked 
for . . he . . does not intend spending any more money
on this property. I want to mention to you that the fence be
tween the house 138 and 134 must be put in the same position as 
it was when you took the house, otherwise proceedings will be 
taken to compel you to do so.” She writes the same day : ‘‘I am 
glad to have the house for another year ... I will see the 
fence is put hack.” The following day she writes : ‘‘1
will take the house ... at *30 a month ; will agree
that before leaving will see that the fence is put hack as 
it was when I rented the house” — and goes on to com
plain of the slight amount of repairs done by the de
ceased. On the -4th February, the defendant’s solicitor 
writes : “The fence has to Ik* replaced in its former position by 
the 1st of May next, this whether you keep the house or not. In 
case you would not keep the house on account of rebuilding the 
fence please let me know at once. Mr. Burns wants his property 
perfectly enclosed, as it was when you became tenant.” It was 
after this correspondence that the lease was drawn up, already 
referred to. This is not under seal : it purports to lease the 
premises for 12 months from the 1st May. 1913, at *30 per 
month, the plaintiff agreeing to pay rent, keep up the premises, 
&<• : “the lessor to have the right, at any time within three 
months before the expiration of the said term, to affix ‘ Notice to 
Let’ oil said premises, and will permit all persons having written 
authority therefore (sic) to view the said premises at all reason
able hours.” “The lessee agrees to allow the said lessor or his 
agent to enter the said premises from time to time and to view 
the state of repair of same, and to make repairs if lie thinks 
proper . .” The contract generally does not mention any 
parties but lessor and lessee, and does not extend to assigns, &c., 
&c. There is inserted a clause intended to compel the plaintiff 
to replace the fence, which had been a matter of controversy :
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“It is also understood that tin* fonce formerly dividing the prop
erty between W. G. llurdinan and that of the lessor \V. A. Burns 
is to In* replaced in its former position on or before the 1st of 
May. 1913; otherwise this lease shall Ik* null ami void.” It was 
stated hv both parties before us that this fence had not been 
replaced; but the plaintiff cannot take advantage of that fact 
to avoid tin* lease. “In a long series of decisions the Courts 
have construed clauses of forfeiture in leases declaring in terms, 
however clear and explicit, that they shall be void on breach id" 
conditions by the lessees, to mean that they are voidable only at 
the option of the lessors:” Davenport v. The Quern (1877), 3 
App. ('as. 11'), at p. 128. Some of the cases referred to in this 
decision of the Judicial Committee are Roberts v. thin a i 1833), 
4 B. & Ad. ti(!4; Pennington v. (-ardale (1858), 3 II. & N. 056; 
Hughe« v. Palmer 1865), 19 C.B.X.S. 393, 4U7. The lessor 
here is not desirous of avoiding the lease, hut ntlirms it.

I think it must he obvious that tin* plaintiff has in this 
new lease agreed that the defendant, as against her, has. and 
after the 1st May shall have, rights wholly inconsistent with the 
exercise by her of her right to buy. Knowing and appreciating 
that the defendant contended that she had no right to exercise 
the option originally given, she changes her position and becomes 
possessed of an intéresse termini wholly inconsistent with having 
a right to become owner. All rights of the owner of the prem
ises in the first lease are. of course, subject t<> her right to pur
chase; hut not so in the later lease.

The law is fully discussed in tin* locus dossiers, tin* note on 
p. 425 to Orctton v. J I award, 1 Swnnst. 409. The maxim allégans 
contraria non est audiendus applies.

I think the appeal should be allowed with costs and the action 
dismissed with casts.

ONT.

Mattiii w

Riddell. J

SuTHERiiAND, J. :—An appeal from the judgment of tin- Chan- smnuun.i i. 
cellor delivered on the 20th June, 1913, decreeing specific per
formance of a written option dated the 30th April, 1910.

Thomas A. Burns was in his lifetime the owner of a residen
tial property in the city of Ottawa. On the 4th September, 1899, 
he executed a power of attorney under seal in favour of William
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ONT. Ueorge llurdman, sufficient in form, as lin* Chancellor hold and
s. c. 1 agree, to enable him to lease the said property inclusive of the

Matt h kh option to purchase. On the doth April, ltl|o, llurdman executed 
a short written lease to the plaintiff, to run from the 1st June,

Burns. 1910, “to the Inst day of April, IJIld,’’ at a monthly rental, in
Sutherland, J, advance, of $25. The lease contains the following clause: “The 

said Mary A. Matthewson to have the option of purchasing at 
any time on or before the expiration of this lease for the sum of 
($2,800) twenty-eight hundred dollars,” which option is the 
subject of the controversy herein.

Dn the 28th January, 1911, Burns, who had been ailing for 
some time, died, leaving a will dated the 7th May, 1910, under 
which he devised the property in question to his brother, the 
defendant herein, and of which lie appointed him sole executor. 
Letters probate were duly issued to the defendant under date 
the 27th March, 1911. Marly in May following, the defendant 
gave the plaintiff written “notice of withdrawal of the option 
to purchase.” To this notice the plaintiff made no response, but, 
as she says in her evidence, ignored it at the time. In this action, 
upon her examination for discovery she had apparently forgotten 
all about it, and denied receiving it. Later, the notice was found 
among her papers, and its receipt admitted by her at the trial.

It has been said that admissions may sometimes be implied 
from the acquiescence of a party, as for example: “If a tenant, 
on pi rsonally receiving notice to quit on a particular day, makes 
no objection, his conduct would amount to prima facie evidence 
that his tenancy expires on the day stated in the notice:” Taylor 
on Evidence, loth ed. (1900), vol. 1, p. 570; Doe dem Leicester 
v. Higgs (1809), 2 Taunt. 109 ; Thomas dim. Jones x. Thomas 
(1811), 2 Camp. 047 ; Doe dem. ('larges v. Forster (1811), 13 
East 405 ; Oakapplc dem. dree a v. I'opous (1791), 4 T.IL 361 ; 
Doe dem. 1taker v. WoombwcU (1811), 2 Camp. 559; Walker v. 
Godé (1801), 30 L.J. Ex. 172.

In the early part of 1913, the landlord, anxious apparently 
to learn definitely whether his tenant would enter into a new 
lease for a further term, or he should look for another, notified 
her, through his solicitor, that, if she wished to continue as tenant 
at the close of the current term, she must sign a new lease on
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different terms. She, too, it would appear from tin* evidence, was 0NT
anxious, for personal reasons, to continue to live on the property, s.(.
and to have a definite assurance from the landlord that she could, xtxrimv 
Negotiations and a correspondence then began, and it is reason- son 
able to think that, if the defendant then looked ii|H>n the option Hch'n-.
as something still existing, and which she intended to exercise u ~; 
during its currency, she would have said something about it in 
the correspondence. She, however, wrote letters on the 3rd,
17th. and 18th February, about the new lease and its terms, 
without mentioning it. She also intimates in her evidence that 
at this very time she went to the defendant with tin* idea of 
exercising the option, but does not pretend that she so stated to 
him. What she does say is, that, before the new lease was signed 
by her, she told him she had the option, and, notwithstanding 
her execution of the lease, proposed to exercise it. She speaks 
of having told this to the defendant and his solicitor, Mr. Cham
pagne. Both gave evidence at the trial and contradicted her as 
to this. Her brother, whom she called to corroborate her in so 
far as the alleged conversation with the defendant was concerned, 
says that at the interview she mentioned that she had an option, 
hut lie also says she never expressed, to his knowledge, an inten
tion of exercising it.

Finally, on the 10th March, 1913, a new lease in writing was 
entered into between the parties to run for a term of 12 months 
from the 1st May, 1913, at the increased rental of $30 a month in 
advance.

The plaintiff in her statement of claim says that on the 29th 
April, 1913, she notified the defendant that she intended to exer
cise the option, and also that on that day she tendered a convey
ance and the purchase-money, and this tender is admitted by the 
defendant in his statement of defence.

The defendant at the trial claimed that the authority of the 
agent, under the power of attorney, was insufiicient to enable 
him to make the lease in question, and contended that, in any 
event, the authority given was revoked.

It is clear, however, from the evidence, that the deceased 
was aware that the plaintiff was occupying the premises sub
sequent to the date of any alleged cancellation of the authority,



AM Dominion Law Kepohtk. 118 D.L.R.

ONT. ami that slit* was paying rent. It must bv assumed, therefore,
s. c. I think, that he knew that a lease of some kind was in existence.

Mattiikw According to the plaintiff’s own evidence (at p. 23), it would, 
however, almost appear that, at the time the first lease was made, 
the deceased himself was unwilling to include in a lease an option

Sutherland, J. such as the one in question. She says he was unwilling to sell 
at that time, yet, as expressed in the lease, the option was such 
that there was nothing to prevent the plaintiff notifying the 
deceased the next day of her desire to exercise it. and thus com
pelling him to sell.

It seems to me, however, that the ease may well he 
determined on the point whether the plaintiff waived the 
option by her conduct and by taking a new lease. Knowing 
that the owner had notified her long before that be had with
drawn the option, and that he was refusing to discuss a new 
lease on the basis of its existence, she nevertheless negotiated for 
one and obtained it. The demised term in it was to run for a 
year beyond the date when she would be required to relinquish 
possession under the existing lease and at a higher rental. Her 
course of conduct, as it seems to me, to a waiver of the
option and an election to treat it as at an end.

On this ground, 1 would allow the appeal and dismiss the 
plaintiff’s action with costs here and below.

The lease containing the alleged option has been registered, 
and such registration should be vacated.

The defendant is said to have remained in possession of the 
property without paying rent. There is no counterclaim, but the 
defendant’s rights as to subsequent rent or damages will, of 
course, be reserved.

Leitcii, J. :—1 agree.
Appeal allowed.

0592
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COOK V. CITY OF VANCOUVER. IMP
Judicial Coni mil 1er of lln Cririf Council. I.onl Moulton. Lord l‘arl,' r of 

Waddintilon and Lord Sunimi. Juin 2!l. UU4.

I. W.VIKKH I 8 II C—8(11 — I M: (il \V A'IKK—T A KI Ml Kilt IM III l( WAT Kit NIT 
I'l.Y—Ntaittohy AVTIlUHITY.

"i In1 Mritiitli Cnlimiliiii \Yuti*r Privili'gvs Act. I8V2. u- niiinniiNl up 
in tin* recital of the Wutcr ( Ihihcs ( uiis ilhlutimi Act. 18117. relating 
in the emit ml of water ami water light*. opcnitc* in limitation of tlv 
coninimi law light of user of waters of a stream lev the riparian owner*, 
ami their riparian right at common law to the cmitinuanee of the How 
iimliminished is taken a wax hy this legislation.

[Cook x. Ci If/ of \ a neon nr. Ill D.L.II. 5211, allirmeil. |
W.XTKRN I 6 I I < — 8.‘I|— I'sk OF WATERS—DIVERSION tlKNKIt.XI.I.Y XaTIl I 

OF MIX KRSIOX. RKgl IHK.XIKMS—KlI’AHIAN RIOIITS.
Where the ilefemlant. not a riparian owner, proposes to divert the 

waters ol a stream from flowing past the lands of the plaint ill', a ripar 
ian owner, the notice of the point of diversion need merely contain 
an approximate description sufficient for practical purposes "of identi 
lient ion tin notice having liecn actually posted at the point of diver 
siuu and knowledge brought home to the plaint ill.

\Cook x . I'ilfi of I anconnr. 10 D.L.R. 5211. nlfinned. j

Appeal by tin* plaintifV from the .judgment of tin- British siatcment. 
I'oluintiia Court of Appeal, fool: v. City of Vancouver, 10 |).L.
It. 529, dismissing an appeal from the judgment of Murphy. »).. 
in favour of the defendant, in an action to restrain it from ob
structing or diverting the waters id’ Seymour Creek from flow
ing past the plaintiff's lands.

The appeal was dismissed.

The .judgment of the Board was delivered by
Lord Moulton : In this ease the appellant i the plaintiff in i^rd Mouiton. 

the action) claims an injunction against the defendants, who 
are the corporation of the city of Vancouver, restraining them 
from diverting water from a stream flowing through certain 
lands of which he is the owner. The defence is that the defen- i
dants are entitled to do the acts complained of by reason of their 
being the proprietors of a certain water record granted to them, 
dated September 28, 1906, under and pursuant to the Water 
Clauses Consolidation Act. 1897, and the Acts amending the 
same. The plaintiff replies by putting in issue the facts stated 
in the defence, and the validity and effect of the alleged water 
grant. In the first instance he also alleged that the Acts under 
which the alleged water record was granted were ultra vins of

20—IS IU..H.
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l-onl Moulton

tlu* Provincial Legislature, but this issue has not been persevered 
in.

The facts of the case are very simple, and are not in eontro
ve rsy. The plaintiff derives his unquestioned title to the lands 
through which the stream flows, under and by virtue of a Crown 
grant dated December il, 1892. The stream passes through the 
land in a deep canyon which is from 250 to 300 feet below the 
general level of the ground, but although this may have a sub
stantial effect on the utility of the stream to the lands of the 
plaintiff, it does not alter the fact that he is a riparian proprie
tor, and therefore possessor of such riparian rights as exist in 
British Columbia under present legislation.

The defendants are the holders of a grant of water right, 
dated September 28, 1900. permitting 1,400 inches of water to 
be diverted from Seymour Creek above the plaintiff’s lands for 
the use of the water works supplying the city of Vancouver with 
water and other purposes. This grant was made in respect of an 
application dated December 12,1905, of which notice was given 
on November 10, 1905. At the hearing of the enquiry in re
spect of that application the plaintiff appeared and opposed the 
grant, but was unsuccessful. He did not appeal against the de
cision of the commissioner nor did he take any steps by way of 
n rtinniri or otherwise to set aside the grant. In the present 
proceedings he has however taken objection to the validity of 
the grant on the ground that it was not in accordance with the 
notice inasmuch as in the grant the diversion is deserilied to 
In*: “At a point eleven miles or thereabouts from Rurrard In
let.'* whereas in the notice it is described as being: “about ten 
miles from ‘Rurrard Inlet.’ ”

This objection is, in their Lordships’ opinion, frivolous. In 
flu* first place neither of the descriptions is intended to be any
thing more than an approximate description of the point of 
diversion suflicient for practical purposes of notice, and viewed 
in this light there is no ground for supposing that there is a'iv 
inconsistency between the two descriptions. In the next place 
I lie notice must have been posted at the point of the proposed 
diversion so that all difficulty of identification would disappear. 
And thirdly, see. 15 of the Water Clauses Consolidation Act.
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1897. which deals with the record to lie granted upon such an 
application, indicates clearly that the commissioner may modify 
the particulars of the grant a practical provision very neces
sary in such a case inasmuch as the inquiry might shew that 
public and private convenience would la* better cared for by 
modification of the details of the application preserving, of 
course, substantial identity.

There exists therefore in this ease a valid water record in 
favour of the defendants, and it is not suggested that they have 
done anything which is not covered by this record. Whatever 
rights the plaintiff may have as riparian proprietor are not of 
record, and the sole question in the case is, whether as riparian 
owner the plaintiff has, under existing legislation in British Col
umbia any rights superior to or over-riding the defendants' 
rights of record. The learned Judge at the trial decided that 
he has not. and dismissed his action with costs. On appeal to 
the Court of Appeal of British Columbia that decision was sup
ported. In their Lordships’ opinion, the decisions of the Sup
reme Court of British Columbia and the Court of Appeal of 
British Columbia were right. The grant under which the plain
tiff holds his land is " in date to the coming into force
of the Water Privileges Act, 1892, so that it unquestionably 
must be read as subject to the provisions of that Act. The effect 
of that Act is for all the purposes of this case accurately sum
med up in the recital of the Water Clauses Consolidation Act. 
181)7. which reads as follows :

Wherein l»y the “Water Privileges Act. 1S!I2." all water ami water 
power in the province, not ninlcr the exclusive juri'diction of the Purlin 
ment of t'anndn. remaining unrecorded and unappropriated on the 2.*)rd 
day of April, 1HU2, were declared to lie vested in the ( rown in right of the 
province, and it was by the said Act enacted that no right to the per man 
cut diversion or exclusive use of any water or water-power so vested in the 
frown should after the said date he aci|iiired or conferred save under pi i 
vilege or power in that behalf granted or conferred In Act of the Legisla 
live Assembly theretofore passed, or thereafter to be passed.

It is beyond dispute that the water of Seymour Creek as it 
passes through the plaintiff’s lands was at the date of the Water 
Clauses Consolidation Act, 1897. “unrecorded water.” It was 
therefore vested in the Crown, and no right to the permanent 
diversion or to the exclusive use of it could be " by any
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might be acquired or conferred under Act of Parliament. It 
follows that water rights can only be acquired either by obtain

City of

ing a record under the Acts which provide for the grant of such 
rights by the Crown or by a special statutory title. There is

vANcorvKK. no exception in favour of proprietors of lands, and they cannot
Lnrd Moulton. acquit. such rights in any other way. The defendants’ rights 

are of record. They are therefore valid legal rights, and the 
fact that the plaintiff is a riparian owner lower down the stream 
who is affectcil thereby gives him no right to object to the exer
cise of those rights.

Their Lordships pronounce no opinion as to the right of a 
riparian proprietor to make ust of the water flowing by his 
land in a way which does not interfe* with recorded water 
rights of other parties. Riparian right , under Knglish law are 
rf two kinds. First, there is the right to make use in certain 
specified ways of the water flowing by the land, and, secondly, 
there is the right to the continuance of that flow undiminished. 
The second of these classes of rights is clearly taken away by 
the legislation of British Columbia, hut this case does not raise 
the question whether rights of the first class still remain, and 
their Lordships do not desire to express any opinion thereon.

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. The appellant will pay 
the eosts.

. 1/»/mil dismissal.

B. C. MACDONALD v. MACDONALD

s. c.
11114

Itrilixli Coin mi hia Sup rime Court, limiter. t'.J.ll.t'. Juin I.*». 11114.

1. Kviiikm k i* Ml K—li.»4/l—Wkuiiit, kffkct axii hi ffioikxcy - Ill'S
IIANII AXII WIFK—DlVOKVK KI'I.KS—KvillFXCF (IF AtllT.TKRY IIY AFFI

1,4‘aYe limy In* given upon due cause shewn for tin* petitioner to ml 
•luce eviileiivi* of uilultery l»\ allidavit umler set*. -1 of the Divorce 
rules of llritisli Columbia.

St ut ••nient Motion for leave to adduce affidavit-evidence to establish a 
charge of adultery.

The motion was granted.
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('. II. S. I’ktlaii, for thf petitioner.
No one contra.

lli'NTEK, C.J.Ii.C. : —I’poii an affidavit by the solieitor for 
the petitioner stating that she is unable to give personal evid
ence of the acts of adultery complained of and that she relies 
upon the evidence of certain persons in Seattle to prove the said 
acts and that she has not sufficient means to pay the expenses of 
the said witnesses in bringing them to the Court from Seattle, 
an order is made giving the petitioner leave to adduce evidence 
of the acts of adultery complained of by affidavit.

B. C.

s. v.
11114

Macimin \i.u 

Machos ai.n.

Hunter. (' J

Mnlinu granted.

STORY v STRATFORD MILL BUILDING CO.

Ontario Hn print r Court ( .1 nn Hah IH vision). Marian a. 7. !.. Itiililrll. 
Nut hr via ml. ami l.rilrli. JJ. Ihvrinbrv 27. |!>P.

ONT

1. Conflict ok laws if IK I -loth—Torts—Personal is.ii rif.s receiveii
AIHUIAH—W ill s ACTION.MILK IN ONTARIO—I.KX FORI.

Iledres* limy Is- obtained in tin* Courts of Ontario for » tort coin 
mitted abroad if actionable under either the common or statute law of 
Ontario, ami not justifiable in the foreign law district.

2. Conflict of laws < f I K I I os i —I n.iiry to kmvlovee received in
Quebec—Kffkct of contract of kmim.oymkni is hktf:rminin(i
rkmkhy—Aitkin in Ontario.

A person entering the employ of another does not thereby contract 
that the laws of his domiciliary province shall in all respects govern in 
relation to an action for an injury received by the employee while 
working in another province.

11 hi pon I V. (faillir Sira nislii/i Co.. Q.ll. II S.( '. IMS: I'ln I/. Max lia in,
I l\|). |07. and Tumulin v. Tramon. |11MW] - Is.11. ill. referred to.]

3. Conflict or laws (ft I K I—PHIi —Torts—Person xi is.ii ry occcrrim;
aiiroaii—When actionaiiie in Ontario.

To give the Courts of Ontario jurisdiction to entertain an action for 
a tort committed abroad, tbe act must lie such as i«. not justifiable in 
tbe place where it was committed.

[Ht or y v. Ntratfonl Mill Ituililiny Co.. Il D.L.II. 411. 4 o.W.N. 1212, 
allirmeil.l

4. New trial (fllllt—17 »—Kxcessivi vehiiict—Damai.es-Iekt.
All appeal by the defendant for a new trial on the ground of excès 

sivc damages will be dismissed by an appellate Court although the 
damages are "larger |»crhups than a Judge or another jury might 
give," but yet are not so large as to lie considered excessive or such as 
twelve reasonable non could not honestly award to the plaintill.
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ONT. S. ( onh.ict or laws (K II—1.11» )—Hkmkhikh—Ikjvby si mai nu» in Que
bec—Action in Ontario—Mkamtik of damaokk—I.kx kobi.

S. c. Whm- thp Courts of Ontario have jurisdiction to entertain an action 
for a tort committed abroad (the wrong living aetionalde under Ontario

stbatfobd
Mill

111 II DI XQ
Co.

law and not justifiable in the foreign law district) the domestic 
Courts act according to their own rules in the damages to Is* awarded.

Appeal from tin- judgment of Kelly. .L in favour of the 
plaintiff, Story v. St rat font Mill H mid in y Co., 11 D.L.R. 49.

Statement The action was for damages for injuries sustained by the 
plaintiff, while working for the defendants, an Ontario company, 
in the Province of Quebec, hv reason of the alleged negligence 
of the defendants.

The appeal was dismissed.

/. Hilliard, K.C.. and IV. It. Lair son. K.( for the plaintiff, 
respondent.

IL S. Itidn rtson, for the defendants, appellants.

December 27. Riddell, J. : The defendants are an Ontario 
corporation, whose head office is in Stratford, Ontario; the plain
tiff is a millwright formerly in their employ. In August, 1911, 
the plaintiff was working for the defendants in building a mill 
in Wakefield, in the Province of Quebec, when an accident 
happened occasioning him injury. An action was brought in 
the High Court of Justice for Ontario, which was tried at Corn
wall, in April. 1913, before Mr. Justice Kelly and a jury; result
ing in a verdict for the plaintiff for $1,000. After reserving 
judgment, the learned trial Judge directed judgment to be 
entered for that sum. with costs.

The law respecting wrongs committed in another country, 
remedy for which is sought in England, has been more than once 
authoritatively laid down.

In Phillips v. Kiin, L.R. 0 Q.H. 1. at p. 2K, Willes, J.. giving 
the judgment of the Court of Exchequer Chamber, says : “In 
order to found a suit in England for a wrong alleged to have 
been committed abroad, two conditions must he fulfilled. First, 
the wrong must be of such a character that it would have been 
actionable if committed in England. . . . Secondly, the act



18 D.L.R.] Story y. Stratford Mill Building Co. 311

must not have In-mi justifiable by the law of the place where it 
was done.”

Similar language was used in the House of Lords in I'arr v. 
Fracis, Thins <(• Co., |1912| A.C. I7fi. at p. 182. by Lord Mae 
naghten.

Westlake, Private International Law. 5th ed., eh. II. dis 
cusses the general question and says (p. 282) : “The conclu
sion . . . has been adopted in England, that the Us fori 
and lex loci thlicti commissi must concur in order that an act or 
an omission may be deemed tortious.” Many cases are referred 
to by the learned author, which it is unnecessary to cite, as they 
all agree in the law above laid down.

It was argued very strenuously that when the law of Eng 
land is spoken of the Us fori- this must be interpreted as 
meaning the common law of England. I can find no authority 
for this contention, and it is wholly baseless on principle. There 
is no difference in the effect of a statute and that of the common 
law. and they are both equally part of the law of England. Tin- 
lawyer s division into common law and statutory law is for 
convenience only ; and the rights of the subject are us secure 
under one as the other. This is not an extension of a statute to 
a foreign country, any more than the action of the Courts in 
giving effect to what are common law rights in both countries 
is an extension of the common law of England to a foreign 
country.

It is pointed out in Machado v. Fontes, 11897 | 2 Q.B. 231, by 
Rigby, L.J., that the words used by W il les. .1., in Phillips v. Eyre 
are “actionable,” as applied to the English law, and “justi
fiable” as applied to tin- foreign law. Each word has its own 
significance; and, so far as the law of England is concerned, 
a delict is “actionable,” whether the action be given by statute 
or the common law.

The conclusion of the Lords Justices in the Mar hado case is 
vigorously dissented from in the Supreme Court of Victoria 
(Australia1) in Varatva v. Howard Smith Co. Ltd., 11910] Viet. 
L.R. 509 ; but no doubt is east upon the propriety of observing 
the difference between the words employed, nor is there any 
limit suggested to the ambit of the word “actionable.”
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ONT. Authority in not wanting. In “7Vt< Halley” (1868), L.R.
8. C. - 1\C. 193, Svlwyn, L.J., giving the judgment of the Judicial
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Committee, says (p. 202): “Assuming . . . the truth of 
tin* facts stated in the pleadings, and applying the principles 
of the common law and statute law of England to those facts, 
it appears, etc. That was a ease in which, ship-owners hav
ing been compelled by foreign law to take a pilot on hoard, an

Biddoll. 4
accident occurred in the foreign waters through his negligence. 
By the foreign law they would Ik* liable for the pilot's default, 
hut the Act of 1854, 17 & 18 Viet. ch. 104, sec. 388, expressly 
exempted ship-owners from liability in a case of a “compulsory 
pilot. The Judicial Committee, reversing the Court below,
held that there was a perfect defence. It is true that it was also 
held that the statute was in affirmance of the common law, but 
it was not the less laid down that “the principles of the common 
law and statute law" must be applied. We cannot suppose that 
the addition of the words “and statute law” was either per in- 
curiam or through a misunderstanding of the law.

There being no authority for the proposition, and it being 
opposed to both principle and authority, we cannot give effect 
to the contention that only the common law of the Province 
can he looked at in determining whether a delict is “actionable.”

It is contended that at all events the ' ’s
sat ion for Injuries Act cannot be appealed to. This argument 
is based upon two cases : Tomalin v. S. Pearson & Son Limited,
I1909| 2 K.B. (il (C.A.), and Schwartz v. India II abbey, etc., 
Co., 11 ill21 2 K.B. 299.

In the former case, one Tomalin, an Englishman, had been 
employed by the defendants, who were contractors for public 
works. The defendants sent him out to Malta, and he worked 
there for over a year, when “lie was killed by an accident aris
ing out of and in the course of his employment” (p. 62). His 
widow sued under the Workmen's Compensation Act, 1906; the 
County Court Judge held that the claim was valid, and the de
fendants appealed. The Court of Appeal allowed the appeal. 
In that case there was no allegation of wrongdoing on the part 
of the defendants; the accident was a mere accident such as is 
“justifiable" at the common law and by the law of Malta. The

7262 71
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whole right of the plaintiff was a creature of the statute, and this 
statute had no extra-territorial l'oree. Assuming that the oc
currence would have been “actionable” in England, the second 
prerequisite wan wanting, it was “justifiable” by the lex loci.

In the Schwartz case, the deceased had been < as an
electrical engineer by the defendants, and sent by them in a 
British ship to Telleriff’e ; the ship was lost with all hands in the 
Bax of Biscay in a gale. Here again there was no negligence, 
no delict. It is true that it cannot be said that the law of the 
place where the act was committed was different from the law 
of England, for the “high sea is the common ground of all 
countries:*' Chartered Mercantile Hank of India v. Netherlands 
India Steam Navigation Co. (1883). 10 Q.B.I). 521, per Brett, 
L.J., at p. 537 ; but tin1 Court decided nothing except that the 
deceased was not one of those for whose death upon the high 
seas compensation must lie paid, that being confined to seamen 
and apprentices.

We cannot give effect to the argument for the respondent 
that the Legislature of the Province of Ontario had intended to 
give their Act an extra-territorial effect: British North America 
Act, sec. 02 (13); Maclcod v. Attorney-General for New South 
Wales, 11801] A.O. 455; In re Criminal ('oelc Sections relating 
to Iliya my ( 1807), 27 S.C.R. 4til : Attorney-General for Canada 
v. Cain, |1906| A.C. 542.

Nor can we agree to the proposition of the plaintiff that the 
parties must lie held to have contracted that the law of the 
country of their domicile should govern them in all respects. 
This is based upon a Quebec case. Dupont v. (Quebec Steamship 
Co., Q.R. 11 S.C. 188. There, the deceased, a native of and resi
dent in the Province of Quebec*, in that Province entered the 
employ of the defendants, a Quebec corporation; being sent out 
to tin- West Indies, he was killed by the fall of a derrick on the 
defendants' ship, then being loaded off the Port o’ Spain, Trini
dad, the accident occurring through the insufficiency of the 
apparatus supplied by the defendants. In the law of Trinidad, 
as in the common law of England, no action could be brought. 
“Actio personalis morilar cum personei." Routhier, J., in the 
Superior Court, In-Id that, by the rules of international law.
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actions arising ex delicto and quasi ex delicto should be deter
mined according to the lex loci delicti commissi. (I translate). 
In appeal, the Court of Review (Caron, Cimon and Andrews, 
JJ.) reversed this decision. They held (1) that tin* ship was not 
in Trinidad, but, as it was an English ship, it was a part of 
England; and, as an action lay by the law of England under 
Lord Campbell's Act, the delict was not justifiable by the local 
law. That, however, was not sufficient to dispose of the case, as 
the defence of common employment would be open to the de
fendants under the law of England ; and, consequently, the 
Court proceeded to determine the applicability of the law of the 
Province of Quebec. They held that the rights between em
ployer and employee must be determined by the law of Quebec. 
“To say otherwise would be to say that they intended their 
contract, their acts, their rights, their liabilities to be a chaos 
of confusion, to be governed at one time by the law of Quebec, 
when Mr. Dupont did something in the Province of Quebec ; 
by the law of Trinidad when he did something or suffered 
something on the Island of Trinidad; by Spanish law when in 
Cuba or Porto Rico; by Danish law when in St. Thomas ; by 
French law when in Martinique; by Haytien law when at Port- 
au-Prince or Connives ; by English law when on the ‘Muriel’ 
registered in England ; and finally by Quebec law when . . .
in this Provinceper Andrews, J., at pp. 206, 207.

The real ground of decision is, that the “doctrine of ex
emption from liability by reason of the common employment 
of the victim of the accident with him who caused it as the agent 
of the master of both, resta on a supposed contract implied 
by the law. In other words, the law supposes that it was the 
unexpressed, but nevertheless real, intention of the parties that 
such a stipulation should he read into their contract of hiring” 
(p. 203). Contracts must be construed upon tie intention of 
those who make them, and, when the parties made this contract 
of hiring, they must have intended it to be governed by the law 
of Quebec (p. 206)< therefore, “we cannot justly and reason
ably read into the deceased’s eontract of hiring, the rule of 
English law that he was to take the risks of the negligence of 
his co-employees” fp. 208).
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As at present advised, 1 cannot agree with the doctrine of 
this case. (We need not say anything as to the first point, viz., 
that the law of England, and not that of Trinidad, was the law 
of the locus delicti commis si.)

“It is settled that if by the law of the foreign country the 
act is lawful, or is excusable, or even if it has been legitimised 
by a subsequent Act of the Legislature, then this Court will take 
into consideration that state of the law; that is to say, if by tin- 
law of the foreign country a particular person is justified, or 
is excused, or has been justified or excused for the thing done, 
he will not be answerable here:” per James, L.J., in The M. 
Moiham, 1 P I). 107, at p. 111. The same learned Lord Justice 
says (p. 110) : ‘‘The liability of one man to answer for the 
acts of another in matters of tort seems a thing which cannot be 
carried by the agents into a foreign country. If l take my 
coachman to France, and In- in driving my carriage injures a 
carriage in France. I do not take with me the law of respondeat 
superior so as to make me liable. It seems to me that the law 
of the country in which we are trying the* question does not 
apply, hut it is the law of the place where the act is done that 
does apply. Now. it is the law of Spain . . . that where 
the wrongful act is done by a servant of this particular kind, 
the owner of the ship has not that wrong imputed to him, and 
that the rule of rcspoiuhnt superior does not apply so as to make 
him answerable for that which was in fact the wrongdoing of 
his servants. . . . Though we may speak of the thing as
doing wrong, it is the man who does the wrong, and if he is not 
a wrongdoer according to the law of the country where tin- 
wrong was done, that is to say, if he is not answerable for tin- 
wrong of his servant, he is not answerable to Spanish law for 
the wrong done, and it is our duty to give him the benefit of the 
Spanish law in this case.” Mellish, L.J. (p. Ill): “The rule 
that a particular person is not to be liable, although somebody 
else possibly may he liable, is a part of the substantive law of 
the country where the act is committed; and therefore if by the 
substantive law of the country where the act is committed a de
fendant is not liable, then he would be discharged altogether.”

The Quebec Steamship Company does not then, according to
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thv Knglish law. varr.v with tile fellow-servants of Dupont to 
Trinidad the law of respondeat superior so ns to make the com
pany liable to Dupont for the negligence of such fellow-servants. 
It needed the conclusion that the deceased had in his contract 
of service impliedly stipulated for such responsibilit) on the 
part of his master, and further that the widow and children 
plaintiffs in the action—could take advantage of this implied 
stipulation. The latter proposition is answered hy Tomalin v. 
N. I**arson «I- Son Limited, (1909) 2 K.lt. 61. “The right 
alleged by the widow cannot he a contractual right, because she 
was no party to the contract per Fletcher Moulton. L.J., at p. 
6.V As to the former, however it may he in the case of a 
citizen of (Quebec, governed hy a peculiar law dilfering in many 
respects from that of the other peoples of the continent, it 
would he ditlieult. and in my view impossible, for a Court in 
Ontario, in which the law is the same in essence as that of most 
of the rest of the continent, to imply in an agreement of ser
vice a term that the master shall he liable in a foreign country 
for the acts of others for which lie would not he liable hy the 
law of that country.

The law is. that where an act or omission would he actionable 
had it taken place in Ontario, it is actionable in our Courts 
when it took place in a foreign country, if hy the law of that 
country, whether common law or statute, it was not justifiable. 
That an employer is not justified or excused in Quebec if his 
servant by negligence does injury to a fellow-servant is quite 
clear that is admitted and. although the Quebec Act of 1909. 
9 Kdw. VII. ch. 06, enables all employee to recover compensât ion 
for an accident which is nut the result of negligence, it does 
not at all justify or excuse any act of negligence?. Whether 
what is complained of is actionable in our Courts depends upon 
the facts, which now fall to he considered.

The defendants employed a foreman. Cox, under whom tin* 
plaintiff worked. On the day of the accident, lie was working 
on the second floor, when he was called hy Cox to the third floor 
to assist in raising “dust-collectors.” Two small ones were put 
in dace near the roof, and the plaintiff was then called upon to 
assist in raising tin- third, which weighed some -too or 500 pounds.
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A hoard had been nailed below the rafter»; to this were atUivhed 
a block and tackle to raise the dust-collector. Cox and one 
Muller were pulling on the rope, while the plaintiff and one 
Lome (all four were skilled mechanics) were steadying the eol- 
lector. The board—which was “a little temporary strip of wood 
nailed up for that particular purpose,” pulled off the rafters, 
the apparatus fell, and the plaintiff was injured.

It was made to appear at the trial that Cox had given 
•Muller (who had worked for the company for some time and 
was a man of experience) instruction “to go up and put a 
piece and raise that dust-collector when he (Cox) was notified 
that the piece was ready, he went upstairs, taking Story along, 
and, without taking any notice of the hoard (“I suppose I 
saw it, hut I didn’t pay any attention to it,” lie says), went to 
work raising the dust-collector. He says that he had often lifted 
that much with a hoard nailed to the rafters, and cannot say 
that Muller made any mistake.

The jury have found the following in answer to questions :—
1. (j. Was the casualty caused by negligence or was it a mere 

accident i A. Caused by negligence.
2. Q. If it was caused by negligence whose negligence caused 

it? A. By foreman, Mr. Cox.
3. (^. If there was such negligence, set out fully and clearly 

the various acts of negligence which caused or assisted in bring
ing about the accident. (Answer fully). A. We find that nail
ing the board under the rafters with nails was not sufficient to 
sustain the weight.

4. Q. Was there any negligence on the part of the plaintiff 
which caused or helped to cause the acident ? A. No.

5. Q. Could the plaintiff, by the exercise of ordinary care, 
have avoided the accident ? A. No.

(Q. 6 is immaterial.)
The damages were assessed at #1,500.
It is plain from what was said before us on argument, as 

well as from the cross-examination of Cox and the expert evi
dence of Wick wire, that the charge of negligence against Cox 
was not that lie had nailed up the hoard to the rafters, but that 
he had not examined the hoard to see that it was safe before
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this verdict to interpret the answers of the jury in that way.
1 should require further consideration before so doing; 
it is probable that the true solution would be to order a new 
trial.

Riddell. J
I think the answers of the jury were put in the shape in 

which they are in consequence of the direction in the charge, 
the only direction in reference to answering these questions:—

“Q. 1 Was the casualty caused by negligence, or was it a 
mere accident? Q. 2. If it was caused by negligence, whose 
negligence caused it? I will have to ask you not only to find 
whose negligence it was—if there was negligence—hut to say 
what were the specific acts of negligence. The evidence is quite 
fresh in your minds. Whatever you do find about the putting 
up of the board from which the machine was suspended, whether 
it was done this. that, or the other way. you are to find whether 
there was negligence and state what that negligence consisted 
of.”

The answer to question 3 seems to me to be in obedience to 
the direction contained in the last sentence; and the jury have 
in effect found that the manner of nailing the hoard was negli
gent. and there was “a defect in the condition . . .of the plant 
. . . used in the business of the employer” in that respect: 
Workmen’s ( 'om pensât ion for Injuries Act. R.S.O. 1H!)7, eh. 
ICO. see. 3. clause 1.

Marklc v. Donald;son, 7 O.L.R. 376, 8 O.L.K. 682, as I under
stand it, decides that any person who is directed by the employer 
to get ready for workmen an appliance necessary for their 
safety, is a “person intrusted by him with the duty of seeing 
that the condition ... of the plant ... is proper,” 
under sec. 6 (1) of the Act. No sound distinction can be drawn 
between that case and this. In each case the board or cleat was 
to have weight put upon it in the work of the plaintiff, and it 
vould be dangerous unless properly nailed.

The jury having found that the hoard was negligently nailed.
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it was not at all necessary to find who was the negligent person: 
Marlh v. Donah!non. The action then lies in Ontario.

The quantum of damages is attacked. The Quebec Act of 9 
Edw. VII. eh. fiti provides, by sec. 2, for compensation to be 
paid (a) in van* of absolute and permanent incapacity, (6) in 
case of permanent and partial incapacity, and (c) in case of 
temporary incapacity. The injury in question could only come 
under (b) or (c), ami the compensation awarded thereunder 
would be much less than $1,500. Section 14 provides that “the 
person injured . . . shall to have, in addition to
the recourse given by this Act, the right to claim compensation 
under tin* common law from the person responsible for the acci
dent other than the employer, his servants or agents . . 
and (sec. 15) “the employer shall be liable to the person injured 
. . . for injuries resulting from accidents caused by or in
the course of the work of such person in the cases to which 
the Act applies only for the compensation prescribed by this 
Act.” It follows that in Quebec no damages could be recovered 
in excess of the amount of compensation given by the Act ; and 
no action could be brought against the employer under the com
mon law.

Were the matter reg intigra, it might not unreasonably be 
held that the plaintiff, by suing in another jurisdiction, cannot 
put himself in a better position than if he had sued in the 
country delicti commissi.

Speaking for myself, 1 should have hesitated to hold that a 
man injured in Quebec could put hirnsel. in better position by 
coining to Ontario, and suing in our Courts, than if he had sued 
where he received his injury. But authority binding upon us 
has decided otherwise in cases not dissimilar.

In Scott v. Lord Seymour (1862), 1 II. & C. 219, an action 
for an assault t d in Naples, a plea (in substance) that,
according to the law of Naples, the defendant was not liable in 
damages except in certain proceedings already taken in Naples, 
was held bad. Wightman. J., in Cam. Scacc., said that, even 
if by the law of Naples no damages are recoverable in any form 
there, an action lies by one British subject against another for 
an assault committed there. Williams, J., was not prepared to
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lissent, and Blackburn, J., was rather of the opposite view ; while 
Pollock, C.lt., and Wilde, It., in the Court of Exchequer, and 
Compton and W il les, JJ., in Cam. Scace., were silent. Nowhere 
is it suggested that, if the law of Naple s did give a remedy, in 
an action in England an English Court would limit its remedy 
to the remedy afforded by the Courts at Naples.

In Hart v. Uumpack (1872), L.U. 4 P.C. 439, an action for 
defamation in China, the Judicial Committee gave no decision 
as to whether a defamation which, by the law of China, was 
absolutely privileged, could be made the subject of an action.

Finally, in Machado v. Fontes, 11897 J 2 Q.B. 231, the matter 
came up squarely for decision under these facts. The plaintiff 
brought an action for libel contained in a pamphlet published 
in Brazil. The defendant desired to plead that, by the law of 
Brazil, the publication of the pamphlet could not lie ground of 
legal proceedings in Brazil in which damages could he recovered. 
A motion to permit this plea to be pleaded was allowed by 
Kennedy, J., in Chambers, and the plaintiff appealed. Lopes 
and Rigby, L.JJ., both assumed that the plea meant that tin- 
alleged libel could not be made the subject of any civil proceed
ings in Brazil, and both held that this was no defence. Lopes, 
L.J., at p. 234, says: “It follows, directly the right of
action is established in this country, that the ordinary incidents 
of that action and the appropriate remedies ensue ... In 
my opinion, damages 1 ou Id flow from the wrong committed 
just as they would in any action brought in respect of a libel 
published in this country.” Rigby, L.J., says (pp. 235-236): 
“The act in question is prima facie actionable here, and the only 
thing we have to do is to see whether there Is any peremptory bar 
to our jurisdiction arising from the fact that the act ... is 
authorised, or innocent or excusable, in the country where it 
was committed. If we cannot see that, we must act according 
to our own rules in the damages (if any) which we may choose 
to give.”

As I have alreauy said, the decision in this case did not meet 
approval in the Supreme Court of Victoria in Varawa v. Howard 
Smith Co. Ltd., [1910] Viet. L.R. 509; but, by the course of 
our practice, we consider ourselves bound by the English Court
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of Appeal if we have no decision in our own Courts to the con
trary: Trimble v. Hill (1879), .7 App. ('as. 642. There is no 
sueh complication in this case by reason of conflicting decisions 
as in Scott v. Rcikic (186.7), 1.7 C.C.C.P. 200; Moon \. Bank of 
British North America (1868), 1.7 <!r. 208; Macdonald v. Mc
Donald (1886), 11 O.R. 187: and Mi Donald v. h'lliotl i 1886i. 12 
O H. 98.

It follows then that, the action being properly maintainable 
in our Courts, “we must act according to our own rules in the 
damages which we may choose to give.”

1 do not find that the damages, large as they are, larger per
haps than a .fudge or another jury might give, are so large as 
to be considered excessive, and such as twelve reasonable men 
could not honestly award to the plaintiff.

There remains but the question as to a new trial. First, on 
the ground of improper admission of evidence; this is the evi
dence given by Wickwire of his opinion of the duty of a fore
man. This was improper. Evidence of what a foreman usu
ally did was admissible, but not the witness’s opinion of what a 
foreman should do.

In my view of the case, however, this is wholly immaterial, 
and is, accordingly, no ground for a new trial. If the judg
ment were to rest upon negligence on the part of Cox, it would 
be quite a different matter.

The only objection taken to the charge was that the learned 
trial Judge told the jury they might allow three years’ wages: 
what he did say was wholly unexceptionable. After giving at 
sufficient length and in sufficient detail the elements to be con
sidered, the learned Judge said: ‘‘Reference was made by one 
of the counsel in his address that in this Province, in cases com
ing under what is known as the Workmen’s Compensation Act, 
the person injured can be given as high as three years’ wages of 
a person in his class of employment. Whether that Act applies 
here or not is not for you to say. I mention that because of 
counsel’s reference to what can be allowed in cases which fall 
within the purview of that Act.”

The objection and what followed are thus reported
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that the three years’ wages was an amount that can be allowed, 
hut that your Lordship should have told the jury that was the 
limit within which damages must in any ease he found.

“Ilis Lordship : I think I was specific as to the limit under
Riddrtl, J. the Workmen’s Compensation Act.

“Mr. Robert son : One way you put it. my Lord, I submit, is 
almost that in this ease they should allow—

“His Lordship: I told them 1 did not know whether the 
Workmen’s Compensation Act applies here.

“Mr. Robertson. Even suppose this were a case under that 
Act, that would not be the proper charge.

“His Lordship : The amount the jury may give—I think
I said the maximum amount they may give—is three years’ 
wages ; that is, under the Workmen's Compensation Act. 1 
wi nid not have mentioned that fact at all. but for the allusion 
made to it by the counsel in addressing the jury.”

All this took place in the presence of the jury, and I cannot 
see anything improper or objectionable.

1 am of opinion that the appeal should be dismissed with 
costs.

Note. An interesting discussion of the general question 
is to be found in Story’s Conflict of Laws, 8th ed., para. 625, 

•and notes thereto. The conclusions of the distinguished author 
must be read with caution, however, as he does not always agree 
with Courts by whose decisions we are bound.

Huthvrl.uvl. .1.
MACL \msn, J.A., and Si tiiem.aND, J., agreed in the result.

Ml.*. J. Lkitcii, J.. agreed with Riddell, J.

Appeal dismissed.
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To justify conviction of a railway company uiulcr see. 3114 of the 
Railway Act ((’an.) for olwtriieting a street crossing l»y allowing cars 
to staml across the -treet. it must Is- shewn liy the prosecution that the 
obstruction was wilful, anil where the crossing was protected by gates 
ami the only evidence was of the times when the gates remained closed 
against street trallie for periods in excess of five minutes, a conviction 
should be ipiashcd where it was not shewn that any one train or car 
caused the obstruction, nor was it shewn that the delay was not attri
butable to the gateman rather than to the trainmen : sec. 3114 of the 
Railway Act does not apply to obstruction caused by the gatenian*s 
neglect at a street crossing.
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Appeal» from seven summary convictions of the railway statement 
company for obstructing street crossings by standing trains.

The appeals were allowed and the convictions quashed.

A. K. Beckett, K.C., for company.
./. /,. Butler, for the Crown.

(Ikuvaih, .1,:—By consent. the parties have joined the seven omai», j. 
present appeals from summary convictions rendered on the 19th 
November, 1913. against the appellant for having wilfully 
obstructed St. Ferdinand Street in St. Henry Ward in the City 
of Montreal, by allowing a car or engine to stand across said 
street for more than fixe minutes at a time, on the following 
dates: three times on the 12th May, 1913; twice on the 13th 
May. 1913; and twice on the 5th June. 1913.

The judgments appealed from were rendered by the Police 
Magistrates' Court for the District of Montreal, which imposed 
two fines of ten dollars, four fines of five dollars, and one of 
twenty-five dollars, with costs in each case.

The parties, at the hearing of the appeals, agreed to submit 
the same upon the evidence adduced by them in the Court below, 
presided over by Mr. Magistrate Vlric Lafontaine; the said evi
dence consisting of the depositions of the witnesses on both sides 
taken by stenography, and some plans shewing the locality where 
the shunting yard of the company is situate, in St. Henry ward.
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From what was said Ik‘fuie «s, it looked as if them* cases had 
I well made out by the City of Montreal, at the suggestion of the 
Montreal Street Railway Company, which had to complain for 
a long time that its tram ears were delayed at the St. Ferdinand 
Street crossing, on account of obstruction of the same by the rail
way company's cars.

Mr. Beckett, for the ( band Trunk, submitted that there was no 
proof that any such obstruction by his company had ever liecn 
made, as alleged in the complaint : and that, at any rate, no such 
wilful obstruction had been proven on behalf of the appellant. 
The appellant’s attorney also urged that it was one of its rules 
towards its employees that they were liable to sus|>ensioii or dis
missal from its service for any obstruction by them of any public 
highway, and especially for the blocking of such a street as St. 
Ferdinand Street.

Mr. Butler, on behalf of the Crown, while admitting such in
structions to its employees on behalf of the company, contended 
that the complainant was not bound to prove any wilful obstruc
tion; that the san e was proved: that such proof as a rule was im
practicable.

Two questions have to be decided in this case : (I) Was there 
evidence that the appellant was guilty of allowance of one of its 
cars to stand on said street for more than five minutes at a time?

12) Was such allowance wilful?
I do not rely much on the official shunting records of the ap|iel- 

lant on the dates in question, as the keeper of these records was 
not there on the spot, that is, at St. Ferdinand Street crossing, 
to substantiate his data, and as the same were made under tele
phonic instructions from Turcot village shunting office.

Curiously enough, the complainants’ witnesses, while spying 
upon the management of the railway company’s cars by the em
ployees of the appellant, at St. Ferdinand Street crossing, kept 
away from the gatekeeper there, as well as from the employees of 
the appellant.

The witnesses of the complainant did not shew themselves to 
the said gatekeeper or to the enginemen, trainmen, or conductor 
in charge of the trains passing at the crossing.

In a word, the constables sent by the city to make out the 
cases against the (irand Trunk Railway Company of Canada
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kept themselves out of >ight from the (irand Trunk Railway 
('ompaiiy’s employees; they never said a word of complaint to any 
of them, more especially to require from them the cutting of the 
train sft as to give free access to vehicles and passers-by on St. 
Ferdinand Street.

They seem to rely on the old Railway Ac t which did not pro
vide for “wilful” obstruction in order to constitute a violation 
of Article 394.

To sum up. the company which is being sued without any one 
of its employees being made party to the eases, has never been 
put cm demeure to shew whether or not they did wish to obstruct 
the said street, as it is charged in the complaint.

It was proved, and it is well known, that on both sides of 
the railway of the appellant crossing St. Ferdinand Street, 
there is a gate under the guidance of an employee of the (irand 
Trunk, whose duty it is to lower the same when a train is ap
proaching the crossing, and raise it as soon as the train has passed. 
No proof was adduced that the gatekeeper had been delinquent 
in his duty.

Did the witnesses for the prosecution prove the charge; against 
the appellant? Three or four witnesses were heard on behalf of 
the Crown. They all swore that there had been a closing of tin- 
gates for more than nine, twelve, eighteen, twenty or thirty-two 
minutes. None of them proved that any special car or engine of 
the appellant was allowed to stand across St. Ferdinand Street 
more than five minutes at a time. On being cross-examined by 
Mr. Beckett for the appellant, all the witnesses admitted that they 
had based their calculations of the five minutes from the time of 
the lowering of the gates up to their being raised.

There is no evidence to show that during the period of the 
closure of the gates there was any car at a standstill across tIn
road: that there was not a continuously passing train, or that the 
gatekeeper was not too negligent to raise up the gates promptly 
after the passage of each train, but was waiting to raise the same 
until some following train had passed; or, in a word, that the 
gatekeeper had not taken upon himself to do his duty in a 
leisurely way.

There is an offence under Article 394 of the Railway Act of 
Canada for wilful allowance of a car on a street during more than 
five minutes at a time, but there is no offence under the present.

ÇJK
K. .
1014

Kkx
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law for obstructing n public street crossing a highway, by means 
K. It. of gates not properly handled.
1014 After having read carefully the evidence 1 have come to the*
Hex conclusion that there may have been in the eases presumption to 

<; Tki \k som,‘ extent, of violation by the ap|>ellant of the Railway Act, 
Itv. Co. but that there is no clear conclusive evidence of the same.
Orrrftia,j. Now, have the company, if they have allowed any of their

cars to stand across St. Ferdinand Street on the dates in question 
more than five minutes at a time, done it “wilfully”? This is 
a very important question which the Court has also to decide.

As we have said, the would-be guilty of violating the law, that 
is, the enginetnen and conductors, and the trainmen in charge of 
the (irand Trunk trains on the dates in question, could have l>een 
prosecuted with the , but they are not lief ore the Court
The company alone has been prosecuted, but the company has had 
promulgated a rule subjecting to suspension and dismissal from 
service any employee blocking St. Ferdinand Street crossing with

The enginetnen and conductors in question could have been 
made very easily wilful transgressors of the law, by being called 
upon to cut up their train so as to clear the street, and by their 
refusal to do so, but we have no such proof.

It was up to the prosecution to bring evidence of “wilful” 
obstruction. What does the word “wilful” mean? It means 
“designed,” “intentional" or “malicious,” even when it is used 
in a penal statute; it conveys always the idea that the person act
ing wilfully does so, through an act of his volition, knowing what 
he wants to do is against the law, but doing it just the same, with
out excuse, acting as a free agent.

Such is the definition that I find in most of the legal diction
aries, especially in those of Bouvier, Stroud and Black. But if 
this is the definition of the word “wilful” which was not added 
by the Act, 3 Edward VII, chapter ">8, as it was contended, there 
is surely no proof of a violation of the amended article 394 of the 
Railway Act of Canada on behalf of the appellant, as the Crown

Upon the whole I am of the opinion that the charges as brought 
against the appellant have not Immmi proven and I do maintain the 
appeals and quash the convictions.

('"miction* quashed.
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TYRRELL v. MURPHY ONT

Ontario Siifn rntf Court ( Ifgnllatr IHrixion I. Uulork. C.J .t'.v.. Itiddill. S. C. 
Satin rluml. anti I/fitch, ./•/. Ihmnlnr 23, 11113.

1. Itll.I.N AM» XOTKH (f III I)—71M—THAXNKKK WITIIOI'T IXINlKM Ml XT—HV
8KPAHATK IXSTKl MKXT—i iRIIKH KOK PAYMKXT—VALIDITY.

A written order from the piiyee dim-ting the maker of n |»romiH*oi\ 
note to pay the amount line thereon to a third |»cr*nn. operates as an 
assignment, and not. merely as an order wliieli is revoked hy the death 
of the signer.

|Il n ni i ni/ v. Hardimj, 17 t^.lt.l). 442. Farquhar v. f'if i/ of Toronto.
12 <Jr. 187, and Hank of Hritinh Xo rth America \. Hibson. 21 <1.11. til 3. 
referred to.)

2. BlI.l.M A XII XOTKH (| VA I — I 12« )—ItlUIITH A X|i I.IAIIII ITIKN or TKAXs
KKHKK—THAXNKKK WITIIOI'T IXIM»KMKMKXT— AvTlOX IIY TKANNKKKKI 

If the payee of a promissory note in writing direct* the maker to 
pay the amount due thereon to a third person, the latter, although not 
an endorsee of the note. Iiecomes the lieiielieinl owner of the money due 
thereon, and is entitled to hold tin- note against all the world; and 
the ahsenee of an endorsement is no liar to his right to recover the 
consideration ; since lie is in a position to deliver the note to the maker 
on payment.

3. Bill* axu xotkh is IV i—1U71—Dkkkxvkh—Waxt ok iaii.ikk ok mix
SIIIKKATIOX HIM TKAXSKKK I K XOTK— ItlOIIT OK MAKK.R TO (jt KMTIOX 

1 he maker of a promissory note cannot set up the want of considéra 
lion for the assignment of a note to the person seeking to enforce it. 
since the former i* a stranger to the transaction.

[ Mai hr v. Hrailford Old Hank. 12 tj.lt.!>. Till, referred to.l

Appeal by the defendant from the judgment of \Vinviik8- statement 
ter, Co.C.J.. in fnvour of the plaintiff, in an action in the 
County Court of the County of York, brought to recover the 
amount due upon three promissory notes made by the defen
dant, each payable to the order of Catherine Murphy. The 
notes were not endorsed by the payee in the usual way ; and 
the plaintiff claimed title to the notes and the moneys payable 
thereon by virtue of certain documents set out below, and the 
delivery of the documents and notes to her.

The appeal was dismissed.

,/. M. Ferguson, for the defendant, appellant.
A*, r. McPherson, for the plaintiff, respondent.

December 23. Mvlock, C.J.Kx.:—This action is brought «j.
to recover from the defendant certain moneys owing by the 
defendant and represented by three promissory notes made by 
him, payable each to the order of Catherine Murphy.
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ONT.

8. C.

Tyrrkix

Mübpiit.

Thv learned «Judge found in favour of the plaintiff, and 
from sueli judgment the defendant appeals.

The plaintiff claims title to the moneys and notes by virtue 
of three written documents, the first two signed by Catherine 
Murphy, and. the last one by Maria Christie, and worded us 
follows:—

First :

“$575.00. “Croyden, March IT 1000.
“James Murphy.

“Sir: Will you kindly pay to my sister Maria Christie 
the amount of your notes made the 27th January, 1000, nine 
teen hundred and six, and oblige

‘1 Catherine Murphv. ’ ’ 

“Camden, May 2. 1008
“James and Thomas Murphy please pay to my sister Maria 

Christie the full amount of all notes and accounts you owe me, 
and oblige

“Catherine Murphy.”
Third :

“Toronto, June 17th. 1012.
“ Will my brothers James, Patrick, and Thomas Murphy 

please pay to my niece Cassie Tyrrell the full amount of all 
their notes in my |)ossession. and oblige

“Maria Christie.”

Catherine Murphy died in 1010, having first made her will, 
whereby she appointed Maria Christie her sole executrix, and 
the plaintiff relies on this will, if necessary, as vesting in Maria 
Christie the right to the notes and moneys represented by them 
and formerly owing to Catherine Murphy. Maria Christie 
died in December. 1012, and alsnit ten days before her death 
delivered to the plaintiff the three documents set forth,
and also the three notes sued on, and at the same time informed 
her to the effect that the notes and moneys in «piestion Were 
given to her for her own use absolutely. Mrs. Christie was 
childless, and the plaintiff, who was her niece, had lived with 
her from early childhood.

3
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At the trial, the defendant’s counsel, in writing, admitted, 
“for the purpose of this action, that each of the said notes was 
made by the defendant for good consideration, and that noth
ing had been paid on the said notes or any of them. The above 
is not be taken as an admission or acknowledgment of lia
bility to the plaintiff or to any other party or person whom
soever.”

For the defendant it was contended that these documents 
were not assignments of the moneys owing on the notes, but 
merely orders, and that each was revoked by the death of its 
signer. Numerous authorities shew that such documents are 
interpreted as assignments; for example, in Harding v. Hard 
ing, 17 (j.H.l). 442, the trustees under a will rendered to a 
legatee a statement shewing the balance owing to him, and tin- 
legatee sent it to his daughter, accompanied by a written docu
ment signed by him, in the following words : “I hereby instruct 
the trustees in power to pay to my daughter, Laura Harding, 
the balance shewn in the above statement.” It was held that 
this document was a valid assignment of the amount admitted 
as owing to him. and that the daughter, in the action brought 
by her against the trustees, was entitled to recover the amount.

In Farquhar v. Citg of Toronto, 12 Or. 18G, the defendants 
being indebted to one Storey in a sum exceeding $200, the 
latter gave to the plaintiff a written order in the following 
words :—
‘‘$178.05. ‘‘Toronto, August 5, 1864.
‘‘To Mr. McCord. Chamberlain of the Corporation of the City 

of Toronto:—
“Pay Mr. James Farquhar the sum of one hundred and 

seventy-eight dollars and five cents, due from me to him. on 
account of work done at registrar’s office, on Court street.

‘‘Richard Storey.”
The defendants refused to accept the order. It was held 

by Spragge, V.-C., that this document was an equitable assign
ment pro tanlo of the debt due by the defendants to Storey.

In Bank of British North America v. Gibson, 21 O.R. 613. 
the contractor for building a church, being indebted to J. C. 
Dodd «Sc Son. gave them an order on the defendants in the

ONT.

S. (

Murphy.

Mill» k. r.J.
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ONT. following words : “Pay to tin* or «1er of J. C. Dodd & Son the
s. c. sum of $JtM> out of vert i lira tv of money «lin* me on the lira! of

Tybbkll
June, for material furnished to above church. Wm. Scott & 
Son." Hold, that this was a good equitable assignment.

It is uniim*asary to multiply authorities in support of the
Mulork. C.J. plaintiff’s eonteiitiou that, under tin* document* in question, 

the plaintiff liven me the la*ncHcial owner of the moneys owing 
by James Murphy and represented by tin* saiil three notes, and 
as such owner is entitled to maintain this action to recover the

'I In* defendant’s counsel having admitted that tin* notes 
were given for good consideration, the plaintiff, although, not 
being an endorsee of tin* notes and living a volunteer, unable 
to compel endorsement, is yet entitled to hold them as 
against all the world, and, therefore, is in a position to deliver 
them to the maker. Thus, the absence of endorsement is 
no bar to her right to recover the consideration.

The defendant pleads want of consideration from the plain 
tiff, but he is a stranger to the assignment, and cannot set up 
want of consideration : W’alkir x. It nul font Ohl Honk, 12 (j.lt. 
I). 511.

Kor the foregoing reasons, 1 am of opinion that, by reason 
of tin* assignments in «ptestion. the plaintiff is entitled to main
tain this action and to retain the judgment given her in the 
Court below, she delivering up tin* notes to the defendant. 
Such a provision should Is* inserted in the order ; and. subject 
to that modification, the appeal should Is* dismissed with costs.

HiiMfll, J. Uiouki.i., J. : The defendant, James Murphy, lunl three 
sisters, Bridget Tyrrell. Catherine Murphy, and Maria Christie; 
on the 'Jhtli January, PM Ml, he made three notes, payable to 
Catherine Murphy or order, twelve months after date : one for 
$21 to and interest at six per cent. ; a second for $2<M1 and inter
est at six per cent, till paid : and tin* third for $175 and inter 
est at six per cent. : all for good consideration ; and noth
ing lias been paid on any of them. Catherine Murphy on the 
l.'lth March. PH Mi, gave the following to her sister Mrs. 
Christie :

4
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“Croyden. Mn re 11 1:1, liHNi.
“James Murphy.

“Sir:—Will you kindly pay my sister Maria Christie flu* 
amount of your notes made tin* 27th .lanuary, 1SHM*. nineteen 
liimdml and six. and oblige

“Catherine Murphy.”

So far as appears, this was not communicated to the defen
dant. On the noth August, I SOS, Catherine .Murphy made a 
will whereby she made Mrs. Christie executrix and directed 
her to collect all the notes anil hook-account* she had against 
her brother, the defendant, and others named, and “pay all 
my funeral expenses and lawful debts which amount* to five 
hundred dollars I owe herself Maria Christie and divide the 
remainder equally between herself and my sister Bridget, wife of 
John Tyrrell . . .”

It is plain that Mrs. Christie in December. after the
of Catherine Murphy, had the right to receive the 

amount of these notes t/inh Hmi/m vin : ami (subject to a pos 
sible right of her sister Bridget i to possess the proceeds altso 
lutely. With Mrs. Christie lived, practically all the time from 
the age of three years, Cassic Tyrrell, a teacher, daughter of 
Bridget Tyrrell, ami now Cassic lleiiwood. the plaintiff. All 
Mrs. Christie* children died in infancy, and she treated her 
niece always as a daughter. The elder lady had been ailing 
from about Easter, 1!M2, and on the 17th June she told the 
plaintiff to get some papers .-he had in her trunk. The follow 
ing took place, according to the and she is not eon
tradieted):

“I got them fur her, and she instructed me to write out that 
order, that sin* wished me to have the notes and orders that 
she had. I wrote that order out and she signed it and gave 
me that order and the other orders ami the notes.

“(J. What notes are you referring to now .' A. Notes from 
James Murphy, from Bat rick Murphy, and from Thomas Mur
phy.

Were they the notes that are put in here? A. Yes. sir.
"(^. These three notes you are referring to, t 2. these

are the notes <»f James Murphy you refer to. and you say Maria 
Christie gave you these and this order, exhibit il ’ A Yes.”

ONT
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ONT. (Order dated tliv 17th Juin», 1912, pul in. marked exhibit
8.C. T The order reads thus: “Will my brothers James. Patrick,

Tyrrm.i. ami Thomas Murphy please pay to my niece Classic Tyrrell the 
full amount of all their notes in my possession, ami oblige” 
(signed! ‘‘Maria Christie.’')

The witness continues:—
“She told me she wanted me to have them for myself, and 

she wanted me to have every cent, of it myself, and she said she 
knew 1 would not let any one belonging to me need for anything 
if 1 had it.

You say that the notes, exhibit 2. and this order, ex
hibit 2, were given to you and other orders. What other orders 
do you mean? A. An order from Catherine Murphy.”

This is the order already set out, signed by Catherine Mur
phy in March, 1906.

Mrs. Christie, at the same time, gave the plaint ill' another 
order signed by Catherine Murphy, as follows:

“Camden. May 2, 1908.
“James and Thomas Murphy please pay to my sister Maris 

Christie tin* full amount of all notes and accounts you owe me. 
ami oblige

1 * (hitherine Murphy.
‘‘She told me it was mine after she had given it to me. She 

says. ‘Now this is yours: be careful of it.’ ”
Mrs. Christie died a few days afterward, on the 26th June, 

1912.
There is no dispute that, after the death, tin» plaintiff gave 

proper notice of tin- assignments.
An action was brought in the County Court of the County 

of York, resulting in a judgment for the plaintiff for the full 
amount of the notes, with interest and costs.

The defendant now appeals.
The main defence is based upon the proposition that the 

documents under which the plaintiff claims are not assignments, 
but simply orders to collect the money for her who gave the 
order, and that they were revoked by death.

This, in my view, is untenable—-that documents worded as 
these are, are assignments is, 1 think, well-established. The
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general proposition is lliat “no particular form of assignment 0NT-
is minimi (except when* a special form is required l»y stat- s. c.
ute). A direction or order by the creditor to the debtor to pay jYBBEU
the assignee is sufficient :’’ Halsbury’s Laws of England, vol. e.
4. p. .‘171. see. 7X8. In no small number of eases, such a form Bl>,n 

as these has been held an assignment :— Ri'w'n J
Bank of Bvitish Xorth America v. Hibson, 21 O.K. 613 : “ I‘ay 

to the order of I). the sum of $210fi out of certificate of money 
due me . .“ Hr />. South (1818), 2$ Swanst. 2192: “Please
pay Messrs. (I. & F. Alderson ‘or order C417.fi as part of the 
amount due to me for plumbers’ work." Jones v. Harrell 
(1857), 1 DeG. & J. IfOS: “We desire you to accept this order 
upon you for the sum of Cl.000. and pay J. II. & Co. that sum 
or any less sum which may from time to time be owing by you 
to us.” In n Sheiranl, 118921] 21 Ch. 502: “Please pay the 
income arising from the investments . . . to Mr. IL V. L.
. . . whose receipt, together with this authority, shall la
yon r discharge for the same.” It rice v. Bannister (1X78), 21 
Q.B.l). 5fiU: “I do hereby order, authorise and request you 
to pay to Mr. W. It., solicitor. Bridgewater, the sum of £100 
out of moneys due or to become due from you to me . . .”

In Buck v. Hobson ( 1878). 21 (J.lt.l). fiXfi, 1189, fi90. it was 
said that Brin v. Bannister was a decision that such a document 
was not an order, but “an absolute assignment of the accru
ing debt,” and tliis was added (p. 1191 ) : “The importance 
of the judgment arises from its appearing that an order from 
a creditor to his debtor to pay to a third party was treated by 
the Court of Appeal as an assignment, and not as an order 
for the payment of money.” H.r />. Sin Hard ( 18721), L.R. 17 
Eq. 109, was considered overruled by Brice v. Bannister.

Jessel, M.U., also points out the effect of Brice v. Bannister 
in Hishi r v. t'alnrt ( 1879), 27 W.IL '101.

A comparatively late ease is llanlinij v. Hardin;/ (lXSfi •.
17 Q.lt.D. 442, in which the wording was : “I hereby instruct 
the trustees ... to pay to my daughter, L. 71., the bal
ance shewn in the above statement . . . ;” and this was
held a valid assignment.

The documents being assignments, it is of no consequence
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ONT. that notice was not given till after the death of the assignor.
s. c. Malins, V.-C., in In re Bussell's Policy Trusts (1872), L.R.

Tyrbkll

Mubpiit.

1» Kq. 2ti, at ii. 29. says: “The principle is, that notice is 
sufficient if it is given to the party having the fund whilst it 
remains in his possession.” lie is, however, speaking of a

Riddell, J. different set of facts. But Walker v. Bradford Old Bank, 12 
Cj.B.I). 511, seems iu point. That was the case of an assign
ment of a chose in action under the Judicature Act: it was 
said to he voluntary, and notice was not given until after the 
death of the assignor. It was held by a Divisional Court that 
(1) the debtor, being a third party, could not set up that the 
assignment was voluntary, and (2) notice after the death of 
the assignor was sufficient. That decision seems to me to dis
pose of the case.

1 think the appeal should he dismissed with coats.
1 have not attempted to draw a distinction (wholly imma

terial in the present ease) between equitable assignments and 
assignments under the Judicature Act and I have paid no 
attention to such eases as Farquhar v. City of Toronto, 12 Qr. 
181), in which the amount assigned was intended to pay a debt 
due from assignor to assignee.

Sutln-rlnn<l, J Sutherland, J. : 1 agree that, upon the authorities cited
and applicable, the documenta in question must be construed 
as assigning the moneys which are the matter of controversy 
to the plaintiff, and that, therefore, she is entitled to maintain 
this action.

1 agree that tin* appeal should be dismissed with costs.

J- Leitcii, J., agreed with Riddei.l, J.

.!/>/>/ al <1 ism ism #/.
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MYERS v TORONTO R. CO.

tlntnrio Sopmiii Court i ipprlhlh Ihriiion|. UiiIihI. (J.J.H-r. Itiihlrll.
Hutlirrloinl. nml l.rilrli, •/./. Ilrrrmbtr 24. MM3.

1. STRUT K All.ways li III ( '--47 I — I'Kit so\ (ROSSI Mi TRACK- ItkI.IAM K ON
HI I »—I'HOI’KK Sl'KKII A XII Ol’KKATION.

Where iIn- |ilainiilT. alioiii to cru** a -lreel railway track. »ee* the 
car moving at *ueh a distance away ilia I lie thinks it safe to venture 
across llie short distance lie Inis to gu. lie has the right to assume 
such safety and that the ear is Is-ing operated projierly and not at an 
excessive rate of speed.

| Mfirm \. Toronto If. tIll |).|„||. *34, reversed. |

2. SI Kill KAII.WAYM I f III t' 17 I — I'KRSON i KoSslMi THAI K Si HIM OK
"STOI*. I (NIK AMI I.ISTKX" ISM ' IK I N K.

Where a pel sun on find is alsnil to cross a street railway i rack 
having taken the precaution to look once and having reasonahlx formed 
the opinion that il is safe to cross the track because an approaching 
ear is at such a distance that, if operated in a usual and proper man
ner. the pedestrian can safely cross ; the trial Judge is in error, if lie 
states the law as imposing a duty to look again, or continue looking 
and keeping the ear in sight, as a condition precedent to any right of 
recovery.

| Mfirm \. Toronto If. ('».. Ill D.1,.1!. 7A4, reversed. |
Xi:w triai. 11 II—1») — Fur kkkokn or hu rt- Insi hk ikm y ok inkikh

HI TIM ITTKIK— XKlil.U.KM K.
In an action for damages for injuries sustained hy the plaintitf hv 

iM-iiig struck hy the defendant's street ear while the plaintitf on foot 
was crossing the track, if iijmiii the facts m the s conduct
may not have lieen negligent, and i h l the defendant may have Iwen 
gllilty of negligence which oeeasioned the accident, the omission at 
the trial to pass in a satisfactory way upon these issues is ground for 
a new trial.

| Mfirm Toronto It. Co., lu II.L.II. "A4, reversed. |

•Xi'i'i: w. I iy the plaint iff from the judgment of Mimuæton, .1., 
Id D.L.R. 754. 4 O.W.X. 1120, iliNiniiwing the action, which was 
trieil la*fore him without a jury, and was brought to recover 
damages for injuries sustained hy the plaintitV by being struck 
by a ear of the defendants, while she was attempting to cross 
fuel'll street, in the city of Toronto, on foot, by reason, as she 
alleged, of the negligence of the defendants* motorolan.

The appeal was allowed and new trial granted.

IV. K. Ifaitti/, K.( for the
/> !.. Mrl'arthfi, K.<for the defendants, the respondents.

:w

ONT.
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Statement

Si THKRI.AM», .1. Appeal from the judgment of Middleton, Sutherland i. 

•I.. who tried the ease without a jury, and found the plaintiff
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ONT. guilty of negligence wliicli was tin* proximatv cause of the acei 
s. c. dent, and dismissed her action, wherein she had claimed damages 

in consequence of injuries sustained, as she alleged, owing to the

I OKI I N TO
R.W. Co.

negligence of the defendants.
The facts are set out in the judgment with sufficient fulness

for reference purposes. 1 quote from the judgment : “ When 
one ventures to cross in front of a moving ear, rapidly approach
ing as this was, I think it is incumbent on the person to keep 
the ear in sight, and not to trust blindly to the opinion formed 
on leaving the sidewalk that there is ample time to cross. If 
the plaintiff had exercised any kind of care, she could readily 
have escaped the disaster which overtook her.”

In view of the definite finding of contributory negligence, 
and that it was the proximate cause of the accident, one is 
disposed at first blush to think the appeal a difficult one for the 
appellant to maintain. A careful perusal, however, of the por
tion of the learned trial Judge’s opinion just quoted leads one 
to ask one’s self the question—has he not too broadly and gen
erally stated the law as to the duty of a pedestrian under cir
cumstances such as are disclosed in the evidence in this case?

The appellant complains also that the learned Judge, in 
coming to his conclusions as to the facts, misconceived, and 
hence inadvertently misstated, in part, the evidence, and in 
consequence deduced therefrom an unwarranted conclusion.

The plaintiff’s evidence, in so far as it affects the finding of 
fact about to be referred to, is as follows:—

You looked west, and what did you see? A. There was a 
ear about Duncan street, west of Duncan street.

Could you see whether it was moving or standing still ? 
A. I knew it was moving because 1 saw the lights between . . .

“(j. You looked west, and then you say you went across? 
A. I walked across: the ear being a block and a half away, I was 
not anxious. I was standing on the track to look, and there 
was two tracks, and 1 walked to go across.

"Q. You did see some things, did you, when you had looked 
to the west and you had seen the car west of Duncan street ? A. 
Yes, for the lights were between those . . .

Then you said . mi thought you had plenty of time? A.
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I never hesitated at all; I went right amiss; I didn’t rush. 1 ONT
didn't think it was necessary. I walked carefully across the s. c.
street so far.

Mykrk
‘1 Q. Do you recall where you were when you saw e. 

the car at Duncan street ; whether you had stepped off the iVlv'ro*
sidewalk at that time? A. I was on the track on the side, the ----

SntliprlMiid. J,
north side of the track when I looked.

“Q. On the street? A. On the car track.
“Q. On the north car track ? A. Yea, on the north car 

track. . . .
“Q. From the time you looked and saw the car coming until 

the time you were struck, did you ever look around you ?
A \m

‘‘(j. If you had looked, you could, of course, have seen the 
car getting closer? A. Surely.

“Q. You took it you had time to cross, and you proceeded to 
cross without looking again? A. Certainly.

“(j. There is no doubt that if, when you were on the pair of 
tracks, not the pair you were struck on, hut the pair of tracks 
north of that, if you had looked you could have seen the car 
coming? A. 1 looked when 1 was starting to go across.

“Q. If you had looked again? A. I didn’t look the second 
time.”

This evidence the trial dudge quotes or paraphrases as fol
lows : 1 ‘She says that she realised that the car was getting close, 
yet she thought it was far enough away to enable her to cross 
safely. Kef ore she succeeded in getting across, the car had 
struck her. She did not hurry, because she thought the car was 
so far away that she would be safe. She did not look a second 
time, as she did not think that there was any occasion to do so.”

There is no statement by her that she realised that the car 
was getting close. All she says is that “she saw the car about 
Duncan street, and it was moving.” Duncan street is about 

•’>00 feet west of Simcoe street, and the accident occurred a 
little to the east of the latter street, on Queen street. The proper 
inference, as it seems to me, to be drawn from her evidence is. 
not that she realised that the car was getting close and took 
the chance of crossing safely, but that, seeing the car moving

is |i | It.
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Sutherland, J.

at such a distance away, she thought it safe to venture across 
the short distance she had to go, namely, from the north track 
or north side of the north track across a portion of that track, 
then across the devil-strip and across the track to the
point at which the accident occurred. Would this lie an un
reasonable assumption to " . if, in addition, she had the right 
to assume, as I think she had, that the car was being operated 
properly and not at an excessive rate of speed?

I am of opinion that the appellant has ground to complain 
of the way in which the plaintiff’s evidence has been stated by 
the learned Judge and the deductions he has drawn therefrom.

But was the trial Judge warranted in stating the law to be 
as he has indicated? Is it the law that it is incumbent upon a 
person, who has taken the precaution to look once and has 
reasonably formed the opinion that it is safe to cross the track, 
because an approaching car is at such a distance that, if oper
ated in a usual and proper manner, she can do so, to look again 
or continue looking and keep the car in sight, or otherwise she 
can in no case recover ?

If that is what is meant by the learned Judge, and his deci
sion is based on that view. 1 am unable to agree with him. We 
have had occasion to consider the law applicable in such cases 
recently in It inn sa y v. Toronto It. IV. Co., 17 D.L.R. 220, JO (). 
L.R. 1*27, in which we were referred by counsel to It rami Trunk 
U.W. Co. v. McAlpim, 12 D.L.R. «18, 119121 A.<\ 828. 
29 Times L.R. «79, at p. «80. as laying down the law that a per
son was bound to look before crossing a railway track, and that 
failure to do so was per si negligence. The case, however, when 
closely read, does not so decide, and what was said therein 
which might lend colour to the contention was said for an en 
tirely different purpose. What we in the Hammy case con
sidered to be the rule is stated therein as follows : “The duty of 
a person about to cross a railway track is not to lie guilty of 
negligence, which is another way of saying that he must exer
cise reasonable care. In each case what is reasonable care is 
a qm of fact to lie decided by the jury, according to the 
facts of the case.”

The ease of Toronto It. IV. Co. v. Gosniil, 24 S.C.R •">82, de-

7
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ciilcs that “tlic driver of a cart struck by a ear in crossing a 
track is not guilty of contributory negligence because he did not 
look to see if a car was approaching if, in fact, it was far enough 
away to enable him to cross if it had been proceeding moderately 
and prudently. lie can be in no worse position than if lie had 
looked and seen that there was time to cross.”

OfliT

S. V.

Myers

Tobonro 
iuv.ro.

Siitlirrlmul. .1,
In the present case, the plaintiff did look, and concluded 

from the distance the car appeared to be from her that she could 
cross in safety. She had a right to assume that the car was 
being operated at a proper and moderate rate of speed, and 
prudently. There is no finding as to this, nor as to the defend
ants’ negligence.

Upon the facts, her conduct may not have been negligent, 
and the defendants may have been guilty of negligence which 
occasioned the accident. These issues do not appear to me to 
have been passed upon in a satisfactory way.

1 think that the plaintiff has reasonable grounds for seeking, 
and is entitled to, a new trial. The costs of the former trial and 
of this appeal may well abide the event.

Mi lock, C.J.Ex., and Leitch, J., agreed.

Riddell, J. :—This ease has given me a great deal of trouble; 
while I cannot say that I am entirely satisfied with the conclu
sion arrived at by the other members of the Court. I have not 
such strong conviction the other way that I should dissent— 
especially when the relief granted is a new trial.

If the learned trial Judge intended to lay it down as a gen
eral rule of law that “when one ventures to cross in front of 
a moving car. rapidly approaching ... it is incumbent on 
the person to keep the ear in sight . . .",1 am clear that he
would be wrong, and that no finding based upon that view of 
the law could be allowed to stand. But is this statement any 
more than an answer of a jury would be to a question, “What 
should the plaintiff have done which she didn’t do? The 
answer being. “She should have kept the car in sight.” And, 
if a jury should find an omission to do so. contributory negli-



Dominion Law R worts. 18 D.L.R

ONT

s.c.

Toronto 
II. Co.

gence. would tin- Court set it aside? I think not. Tin- matter 
has, however, liven left in some , and 1 give a grudging
assent to an order for a new trial, with eosts of tin* former trial 
and appeal to abide the event.

Order for a MU' trial.

REX V MINCHIN

(•un I ni I 'n miilii. Sir < 'limits Fili/ml rirl. hli iiiilnn. huff. [iiijUii, 
uiul Itnuliur. •/./. I lurch 29. Ill H.

S.C.
1914 Am \i if VMM- .moi What kkrohn wahkavi kkxkrsai I" acts

WlIKKWIMk I’KOVKII— Nil SlTIhTANTIAI. WKOXIi.

l"|iuii h «'Hiiiiiiiil ii|i|m-hI hy wav uf iippenl ii|miii a vane reserved wi
ling ii|i iiii-iliii'Hion and improper reeepiiun uf evidence. tin- provision 
uf mit. lo|li uf iIn* Code i«» h|i|)IUh| ami llie eimvivlinn stands where 
l a | I lie elenrh euiii|ieleiil eviilenee uf the ea*e strongly *ll|i|Mirteil 
the liiuling uf guilt, ami ill) the a|i|ie1late pull ft i* iimihle tu any that 
‘'something ii >1 nevoiding tu law was dune at tin- trial or mime mis 
direetiuii given" wherehy "some siilistantial «rung or miscarriage was 
iKTasioneil mi the trial."

| It ii x. Ui null in, lô D.L.R. 792. allirineil.l 
2. Eviiikxo: 16 \ I T—s<ï i • wxii v\i i asks Nki.kvaxvv — Ixviiikxt-

XI I Y I-HOXIM. A NOTH KM « KI.XIK— Emut UN AMM IHMIIIII.ITY.

In a éliminai trial where eviilenee uf pertain fuels is direel l x re 
levant tu the i-.«ue joined, the eireimiNtaiiee that -ueh fuels ineiilentally 
shew that the aeeiiseil has lieen guilty uf anuther prime dues not ren 
der sitelt eviilenee itiadmisMihle.

| Itrjr X 11 mcli in. IÔ D.L.It. 792. a III ruled. |

'Salement Aim’K.xl from the judgiiiviit of AI belt it Supreme Court, Ihx 
v. Minrliih. 1Ô D.L.R. 7R2. affirming the conviction, Heck,.!., dis
senting.

The appeal was dismissed.

•las. Slant, Kand !.. /•'. Cbori/, K.C.. Deputy Attorney 
(lencral, for the Crown.

If. H. Itnimtt. K.C., for defendant.

piup«trick,C.J. Fitzpatrick, C..I. I would dismiss this appeal.

Mingtoii. j. IniNcTo.N, .1. The appellant is a prisoner convicted of hav
ing stolen .fi.titK) from the city of Calgary whilst acting as as
sistant treasurer of the city. The appeal comes before us by 
way of appeal upon a ease reserved for the decision of the Ap-

3
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pl'llutl* ( '(HI It of Alhcl'tU. 0||0 of tile I va I'll 0(1 JlldgCS of tll.lt CAN
Court (lissoiitnl from the ooiioliision reached by tluit Court to s. ( .
11ismiss the appeal. Ho dissented upon the ground tluit tin* l!l14
prisoner's hank-hook should not have boon in ovidonoo. rkx
or. after its admission. that the prisoner's eounsel having elicit miNv„, 
ed from the hank's officers, and the prisoner in giving evidence 
relative to an item of the deposit hy the prisoner of +.7.000. an 
explanation which shewed, if accepted, that the said item could
have no connection with the sum alleged to have I... . stolen.
and no explanation having been insisted upon by the Crown 
officer during the trial relative to the remaining items of do 
posit in the it ought not to have been used further
as evidence against the prisoner; especially in view of a circum
stance which took place in the course of the hank officer’s ex
amination hy the prisoner's eounsel. The circumstance so re
lied upon was that having elicited the explanation in question, 
prisoner's counsel had dropped the remark, as follows: “This 
is the only item. I take it. in this sheet that we are interested* 
in at all.”

There is nothing in the ease to indicate that Ibis remark was 
addressed to the Court, or so as to call the attention of the 
Crown officer or the Court to the purpose of insisting that, un
less an intimation to the contrary came from the Court or Crown 
officer, both would lie expected to he hound hy such excuse and 
to treat the remaining part of the account as if not in evidence.
No further examination took place relative to the rest of pri
soner's hank account then in evidence.

The learned trial Judge, during his charge to the jury, ad
verted to this hank account and pointed out that the item of 
•+'•'>.11(1(1 had been satisfactorily explained. He then proceeded 
to tell the jury that, excluding the +5.000 item and items of 
discount, there remained on the deposit side of the account, 
extending over a period of five months and a half, items which 
in the aggregate formed a total sum of <tit.297.fi7, and if the 
prisoner's salary during the time over which the account ex
tended was deducted, the balance would only lie tin* sum of 
+2,2:19.57.

43

6680



118 S L R..142 Dominion Law Reports. [18 D.L.R.

CAN. 11«' then pointed out to the jury that there whh no evidence
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of that having any relation to the inquiry. He used the fol
lowing language in dismissing that subject from his further

ItKX consideration :—

Mixcnnt. It is suggest «‘il to you by tin* (Town that these apparently large «le

Mliigton, J.
posits afford some evidence of tin* fact that Minehin was getting money 
elsewhere than from his salary and. of course, that is so.

He did not get all this money from his salary. We have no explana 
tmn of any of these items except the five thousand dollars. We have no 
evidence to shew that any of these deposits which form the total that 1 
have given you came front the city. We have the liald fact. unex| laiued, 
and therefore not to Is* dealt with in the light of cvhlence, that this eon 
siderahlc sum was de|Misited to his cmlit in tin* hank between these dates.

He had previously, in emphatic language, told the jury that 
the question of who made the alteration in the hooks and docu- 

< was the turning point of the case, and spoke as fol-

Tlieu the (Town goes further ami claims that the alterations made in 
tin* voucher for this sum, exhibit 4. tin- alteration in tin* petty cash Isiok, 
and tin* general cash Isiok. were iniule hv Minehin. and. to my mind, that 
is the turning |siint in the case. In my judgment, at any rate, of course 
you gentlenmn may think differently, tlm hand that made those alterations 
was the hand of the man that stole the money. The alterations were un
doubtedly made either for the purpose of coiici a crime, or of making
possible the commission of one. and no person but him who contemplated 
the crime or hail committed it. would have the slightest interest in making 
these alterations, so that, if you can se«- from all the evidence that has lieen 
given that these alterations were made by Minehin, in my judgment at 
any rate, you have gone a very long distance towards «'stahlishing his 
guilt for the crime with which the (Town charges him. This fact has 
been appreciated by counsel for the (Town, as well as by counsel for the 
prisoner, and a great deal of time ami attention has ln-en devoted, anil 
very properly too, to the question of these alterations.

I cannot conceive how the lmnk-hook could have been ex
cluded from being put in evidence. Indeed, the Crown officer 

have failed to discharge his duty had he omitted to in
vestigate the prisoner's hank account and to endeavour to shew 
therefrom some trace of the stolen money. And if it had come 
to his knowledge that there had been a deposit of $5,000, the 
exact amount in question, his omission to produce it might have 
led to disagreeable reflections. I, therefore, see no ground of 
complaint in the admission of the bank-book. 1 can conceive

9
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of a Crown officer making the mistake of using unfairly tin- re
sults of such an investigation, Imt we have no evidence of such 
having transpired in this ease. 1 can hardly imagine any coun
sel for prisoner, if there had been such unfair use of the evid
ence in question, sitting in silence and not using his privilege 
and discharging his duty to his client by proper objection, and 
remonstrance if persisted in. We have nothing of the kind in 
this case, and the only fair conclusion is that nothing improper 
or unfair took place. Nay, more. We have the learned trial 
Judge’s charge in full and no indication therein that improper 
use had been made of the evidence.

And his charge certainly makes it clear that there was no 
evidence of what these items might rest upon or whence the 
money came. There is no intimation that the prisoner was to 
explain or that his failure to explain furnished any evidence 
against him. It could, I respectfully submit, only he in such 
case that the reasons assigned by the learned Judge in the sup
port of his dissenting opinion could have any force. The ease 
he relies upon does not carry the law further. The bare fact 
that the prisoner had money in the hank during the period in 
question, in itself was quite admissible, just as much as if lie 
had put it in his pocket, hut it would carry no substantial weight 
with the jury unless connected in some way with the abstraction 
of money alleged to have been stolen. Such. 1 take it, is all that 
can fairly be said of the charge in this regard. There was no 
objection made to it, which 1 certainly think would have been 
made had the remarks of the learned trial Judge been felt by 
counsel to have borne unfairly on his client.

Indeed, to my mind, it was obviously impossible for a pru
dent Crown officer to have relied upon such an account in way 
of putting any stress thereupon. His doing so, or even without 
his doing so. the situation was such as to have enabled prisoner’s 
counsel to have suggested with mast telling effect the fact that 
the Crown had been driven to investigate the bank account of a 
man previously of good character and presumably innocent, and 
had utterly failed to find the half of $5,000.

It was the theft of $5,000, and nothing more or less, that 
was being investigated. The whole burden of the proof to sup-
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port tin- charge rested upon tin- prisoner's having made the al
teration!! in the cash-book and other hooks and documents, which 
demonstrated the ease for the Crown. Without that there was 
no ease and no possible chance of the prisoner’s conviction. I 
venture to think that everyone engaged for days in the trial 
must have been deeply impressed with this view of what they 
were about. If the jury had found tin* evidence given for tin* 
Crown on that feature of the case to be reliable, it was. under 
the very remarkable circumstances of quite undisputed facts, as 
complete and crushing as one can conceive of.

As so well pointed out by the learned trial .Judge in his 
charge, which I may say was eminently fair, it is not conceiv
able that anyone else who alone or in conjunction with others 
by any possibility could have stolen the money should have 
thought of making these alterations, much less of simulating the 
handwriting of the prisoner.

Our jurisdiction may. as I have intimated in the case of 
Kin its v. Tin Kin7 D.L.K. 47 Can. S.C.W. 1. be confined 
to the ground taken by a dissenting .fudge or minority in the 
appellate Court hearing an appeal on a reserved case. We have 
never acted upon this, but have given every reasonable latitude 
to the counsel for a man convicted to go fully into all that lie 
conceives is possible ground of complaint. It enables the ground 
taken, if properly so confined, to be illuminated by tin- whole 
conduct of the trial. It is at least fair. and. perhaps, essentially 
necessary in many cases, to adopt that course in order that we 
may correctly appreciate and apply see. 1019 of the Criminal 
Code, which limits our jurisdiction to set aside a conviction, by 
enacting, as follows :—

tola. No conviction shall Ik* set aside nor any new trial directed, a I 
though it a|i|N*ars that some evidence was improperly admitted or rejected, 
or that something not according to law was done at the trial or some mis
direction given, unless in the opinion of the Court of Appeal, some sub
stantial wrong or miscarriage was thereby occasioned on the trial :

save in regard to improper disallowance of any challenge.
There was no substantial wrong or miscarriage occasioned 

on this trial by anything now complained of. There was no con
viction sought or got by merely comparing the balance at one
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nul of 11 r account with that at tin- other demonstrating a de
ficiency. There was no eonvietion of one offence upon or by evi
dence which, in truth and substance, constituted another offence.
There was a conviction not by tracing tin- conduct of the accused 
in his endeavour to hide or escape from the detection of his 
crime as alleged. In his devious path for that purpose, includ
ing his evidence in denial of his alteration of the hooks and docu
ments, lie may have committed other crimes which, possibly, in 
the minds of the jurors were given that weight they were en
titled to attach to such circumstances on their view of the case 
; gainst him. I see no reason for disturbing the verdict or set
ting aside the conviction and, therefore, think the appeal must 
be dismissed.

Di il-, .1.. agreed that the appeal should be dismissed.

AnuIjIX, J. :—There was abundant evidence upon which the Awiin, i 

jury might find the accused guilty of the offence charged against 
him. lint for the falsification of a debit entry to the extent of 
$5,000, the books of the municipal corporation, including one in 
which the entries were made by the defendant personally, would 
have shewn that there should have been $5,000 more money in 
the hands of the municipal treasurer in November, 1011. than 
he actually had. A balancing of the cash in hand with the 
amount shewn by the books, which took place in the month of 
June, when the defendant was leaving for a holiday, and again 
in the month of November, when lie resigned his office, made it 
abundantly clear that the defalcation had taken place in the in
terval. the alterations in the books and in a voucher having been 
made before the latter date. The evidence established that the 
moneys taken in by the assistants of the accused were, each even
ing, accounted for and handed over to him. Although the method 
in which this was done was certainly loose, there was sufficient 
to justify a conclusion by the jury that the moneys which were 
taken had come to the hands of the accused. When it was estab
lished to their satisfaction that the falsification of the books, 
which was obviously done for the purpose of concealing the de
falcation which had taken place, was the act of the accused, they
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had evidence of almost irresistible cogency that lie had com
mitted the defalcation.

Evidence that during a defined period of less than six months 
a deficiency had occurred equal to tile amount by which the ac
cused bad falsified an entry in his employer's books at or about 
the date at which lie is charged with having embezzled this sum, 
accompanied, as it was, by evidence warranting the inference 
that the money stolen bad reached his bands and bad been mis
appropriated by him suffices to sustain a conviction for theft of 
the entire sum (although it may have been taken in numerous 
small amounts at different times during the period covered by 
the evidence) without proving the taking of each or any of such 
several amounts. The case may be treated as one continuous act 
of theft, although there were a number of distinct takings : 
Reg inn v. 11 en wood, 22 L.T.R. 48b, 11 Cox C.C. 520; Reg. v. 
Bleasdalc, 2 Car. & K. 705; Regina v. Slack, L.R. 7 (j.lt. 408; 
Regina v. Halls, L.li. 1 C.C. 428, 40 L.J.M.C. 148.

Much attention was devoted by counsel for the appellant to 
the circumstance that falsification of books of account is in itself 
a crime, and he very strongly contended that evidence of one 
crime is not admissible to establish that the accused has com
mitted another. Where evidence of certain facts is directly re
levant to the issue joined, the circumstance that such facts in
cidentally shew that the accused has been guilty of another crime 
cannot render such evidence inadmissible. Moreover, I do not 
find any question of the admissibility of this evidence reserved 
in the case stated.

Another objection taken on behalf of the appellant caused 
me some misgiving. In the course of the Crown case a part of 
the prisoner’s bank account was put in evidence. The admis
sion of this evidence was not objected to. It could not have been 
excluded for two reasons ; first, because it shewed a deposit to 
the defendant’s credit of a sum of $5,000 about the time when 
the defalcation was charged ; and secondly, because it might 
have been followed by evidence shewing that the defendant had 
no other legitimate source of revenue except his salary, and he 
would have then been called upon to explain any excess in his 
monthly deposits over the amount of his salary. I’pon his fail-
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ure to offer such an explanation under these circumstances, the 
deposits unaccounted for would he evidence against the accused 
which a jury might very properly consider.

But the deposit of $5,000 was shewn to represent moneys 
which came into the hands of the defendant from an entirely 
independent source; and the Crown did not adduce any evid
ence to shew that he had no other source of income or revenue 
heyond his salary, the amount of which was proved, from which 
other deposits in his hank account, in excess of his salary, might 
have come. From what transpired at the trial, it would seem 
reasonably clear that counsel for the accused proceeded on the 
assumption that the bank account was put in solely to shew the 
$5,000 deposit. On cross-examination of the Molson's Bank 
accountant, who produced the bank account, it was shewn that 
the $5,000 deposit on October 3rd was a loan which the accused 
had procured from the I'nion Bank by discounting the note of 
Ins wife and himself. In the course of his examination of this 
witness, counsel for the accused made this observation, which 
in the shorthand notes appears in the form of a question:

This is tin- only item. I take it, in this slice that we are interested in 
at all?

CAN
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to which no reply was made. When the accused was called as 
a witness, he gave a similar explanation of the $5,000 deposit, and 
neither in chief nor in cross-examination was his attention drawn 
to any other item in the account. Indeed, no further attention 
appears to have been paid to this bank account until some re
ference was made to it by counsel for the Crown in addressing 
the jury and by the learned trial Judge in his charge. After 
telling the jury that they would have *hc defendant’s bank ac
count before them, the learned Judge proceeded to state that 
the $5,000 item had been fully cleared up. lie then called their 
attention to the amount of the accused’s salary and informed 
them that, in addition to the $5,000 item and his salary deposits, 
the account shewed that there had been placed to his credit «lur
ing the six months’ period in question ,i sum of $2,239.57. and 
he significantly added:-—

It is suggested to you l»y the Crown that, these apparently large de 
posits <iller some evidence of the fact that Minehin was getting nmnev
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CAN. elsewhere than from his salary, ami. of course, that is su. 11#* <1 i«l nut get
all this money I"mm his salary. We have mi explanation of any of those 
items except the #5,000.

111 nothing morv been said. 1 indim to think that I should 
have ti lt obliged to conclude that an unfair and improper use

Mimiiix. prejudicial to the accused had been made of his hank account.
In the absence of evidence that lie had no other source of in
come or revenue than his salary, the deposits in his bank account 
were entirely irrelevant to the issue and afforded no evidence 
whatever which a jury should consider in determining his guilt 
or innocence. Dut the trial Judge eontiinicil :

We have no evidence to shew that any of these deposits, which form 
the total that I have given you. came from the city. We have the liahl 
fact, unexplained, ami therefore not to Is- dealt with in the ligli, of evid 
cnee, that this considerable sum was deposited in the hank In-tween these

These observations concluded the learned Judge's reference 
to the bank account. While the charge would, no doubt, have 
been very much more satisfactory had the learned Judge dis
tinctly told the jury that, without evidence that the defendant 
had not means or sources of income other than his salary, his 
bank account was not relevant evidence thaï no inference could 
properly be drawn from it that lie had taken any moneys be
longing to the city—that it afforded no corroboration of the 
Crown case—and that, for these reason », they should not take 
it into consideration at all, I rather think that this was what 
the learned Judge intended to convey by the sentence:—

We have no evidence to shew that any of these deposits, which formed 
the total that I have given you. came from the. city.

Assuming the jury to have been composed of men of fair 
intelligence, it is unlikely that they were affected adversely to 
the accused by the evidence of the amount of deposits in his 
bank account. At all events, in view of the saving sentence 
which I have quoted. I find myself unable to say that “some
thing not according to law was done at the trial, or some mis
direction given” whereby ‘‘some substantial wrong or miscar
riage was occasioned, on the trial." and I am. therefore, unable 
to reach the conclusion that the conviction should be set aside 
or a new trial directed : Criminal Code. sec. 1019.
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Brodki'h, J. : I <1111 of opinion that this appeal should he 
dismissed for the reasons given by my brother Anglin.

A pin a! <hsmiss< <1.

CAN.

s. c. 
Rex

SANDERS v. ANDERSON

Iliter hi Siilimin' ( nui t, Sfoil. Sliuirl, «ml Siiiiim.ns. Oclohcr 2!l. Mil 1 ALTA.

I. ( oxtracth i 61 K—HO i—Form a i. inx/i ihtks—Rk.xi.iy—IIk.xi. estate s. ('. 
agent’s commission—Ai.iikkta Statitk. 1000. 19]4

l"pon ii claim for a real estate agency commi**i»n an oral agree
ment to pay a llxeil sum of money into a hank pending the adjustment 
of the claim in dispute is not admissible to establish a previous oral 
agreement to pay commission, in the face of the provision of Alberta 
Statute of 1000. ch. *27. sec. I. precluding any action by way of com
mission for services rendered in connection with a realty sale unless 
evidenced by xvriting.

Appeal front the judgment of Beck. •!.. in plaintiff's favour state... ..
on his claim for $5,000 commission on a realty sale.

The appeal was allowed.

('. McCinil. K.C., for plaintiff, respondent.
//. II. Parla, K.C.. for defendant.

The judgment of the Court was delivered by

Simmons, .1. : This is an appeal from Mr. .Justice Beck simmone. j. 
awarding the plaintiff $5,000 for services rendered in connec
tion with a real estate sale.

The Imperial Bank of Canada interpleaded as between the 
claims of the parties to this issue to the sum of $5,000 in the 
possession of the bank and an issue was directed in which tin- 
plaintiff Sanders alleged and the defendant Anderson denied 
that the plaintiff was entitled to a part of the purchase 
paid, or to be paid, to the defendant Peter Anderson under 
an agreement for sale between Anderson as vendor and Dun
lop and Simons purchasers, and secondly whether the plaintiff 
Sanders is entitled to some portion of the moneys in the hands 
of the Imperial Bank of Canada i prior to the payment of $•>.()()(I 
into Court in the matter of the said application). In the order 
directing the interpleader issue the defendant Anderson was to 
he at liberty oil the trial of the issue to raise any grounds of de-

1742
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ALTA. fence that would or might liavv lieen open to him on the trial ot'
<c. an action hv way of statement of defence to a stHtement of claim.
1914 In December, 1911, the defendant Anderson left Edmonton

Sanokrs on a visit to California and appointed W. II. Adams, an em-
idowe. Mr. Williams, a solicitor, and Mr. Kirkpatrick, manager Axdkbsox. 1 • 1

---- - at Edmonton of the Imperial Dank of Canada, a committee to
look after his business affairs. Mr. Adams having a general power 
of attorney in writing. On .lanuary (i. 1912, Adams, as attor
ney for Anderson, with the consent of Williams and Kirkpat
rick, gave the plaintiff Sanders an option in writing to purchase 
a subdivision in Edmonton known as Connaught Heights, for 
the sum of $100,000. The consideration was $500 and the pur
chase price was payable: $25,000 on •January 20. 1912. $37,500 
on .January 5, 1913, and $37,500 on .January 5, 1914. The sum 
of $500 was paid for the option to .January 20, 1912, and it was 
on that date to be renewable until April 5, 1912, on tin* following 
terms: Payment on .January 20 of a further sum of $500, and 
on February 5 of $1,000 and on March 5 of $5,000. and all pay
ments on the option to be applied on the purchase price. On 
April 4, Sanders was in Vancouver, and one Watson was acting 
for him under a power of attorney in writing and it was mutu
ally arranged that Anderson should give an agreement for sale 
direct to Dunlop and Simons who held an option from Sanders 
to purchase the property.

The plaintiff says that lie entered into negotiations with 
Adams ami Williams on January b on behalf of Dunlop and 
Simons and that Adams ami Williams refused to have anything 
to do with Dunlop and Simons but suggested to him that he 
take the option himself and, “that they would give the option 
direct to me and 1 could give it to these other men if I guaran
teed $2,000. I was to guarantee that whether they paid or whe
ther they did not. They agreed to make the price $100,000, I 
to sell at the same price, and they would give me $5,000 after 
the first payment was completed.” Adams and Williams deny 
that Dunlop and Simons were mentioned when the option was 
given ami deny there was any agreement to pay $5,000 to the 
plaintiff by way of commission or otherwise. The learned trial 
Judge has. it must lie assumed, found as a fact that there was an
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oral agreement to pay commission. It is admitted that the stat
ute havs the enforcement of this oral agreement. When the 
period arrived for the taking up of the option, April 5 being a 
holiday, the parties met at a solicitor’s office: the plaintiff who 
was then absent in Vancouver was represented by one Watson 
who hail a power of attorney in writing and by Mr. Vormack a 
solicitor.

Dunlop and Simons had resold and their sub-purchaser was 
represented by Messrs. MeDonahl & Tiglie who paid into the 
Imperial Bank $18.000 being the balance of the $25.000 instal
ment of purchase price due, under the option. The agreement 
for sale was executed and deposited in the bank with the pay
ment pending an adjustment of certain charges against the lands. 
The judgment appealed from rests upon an alleged agreement 
to the effect that $5,000 of the $18,000 should remain in the 
bank in escrow pending the adjustment of a claim for commis
sion of $5,000 made on behalf of the plaintiff.

Watson, the plaintiff’s agent, and Mr. Vormack, his solici
tor. say the money was paid into the bank in escrow. Mr. Cor- 
mack says Anderson did not object to pay some commission but 
refused to pay $5,000 commission on the ground that this was 
too much and it was then agreed that the money should he paid 
into the bank and await Mr. Sanders’ return to Edmonton. The 
present action then rests upon the alleged payment into the 
bank of the $5,000, in the meantime, but no suggestion is made 
by either Mr. Vormack or by Watson as to how the dispute was 
to be adjusted.

The contention that as a result the fund became ear-marked 
in such a manner as to prevent the defendant from pleading 
the statute essentially rests upon an oral agreement, the effect 
of which was that the defendant admitted that the plaintiff was 
entitled to some part of the fund, and that this right arose out 
of the defendant’s oral agreement in the first instance to pay 
the plaintiff* a commission.

The statute ch. 27 Alberta. 190ti, sec. 1, enacts that
Xu action tdnill lu» brought whereby to charge any person either bx 

e •tonii't-don or otherwise, for service* rendered in eotiinctioii with the -ale 
of mix land, tenement* or hereditament*, or anx intere-l therein mile**

:151

ALTA

11114

Anderson . 

Simmon*. J.
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ALTA. tin* cmilnivt upon which recovery is sought in such action, or some note

S. ('.
1914

or memorandum thereof is in writing signed liy the party ought to lie 
charged, or hy his agent thereunto lawfully authorized in writing.

SAM,™» Tlu* subsequent oral agreement to pay the money into the 
bank can not be admissible to establish a previous oral agree-

X.MIKRKOX. ment to pay commission, otherwise the statute would be of no
Simmon*, J. effect. 1 would therefore allow tile appeal with costs and costs 

to the defendant at the trial.
Appeal allowed.

B. C. GOODACRE v. POTTER.

S. c.
1914

Hritiuh t'aiiiinliin Supreme Court, fii’iimi/, ./. March. 191 1.

Vendor and purchaser (§ 1—1 )—Agreement for sale — 

Remedies of vendor — Action on covenant and foreclosure — 

Concurrent remedies.]—Action for foreclosure of an agree
ment for sale and for personal judgment. The endorsement on 
the writ of summons claimed the usual accounts, etc., in a fore
closure action, and also payment of a specific sum. viz., an over
due instalment of principal and interest to date.

Plaintiff moved in chambers for an order for 11 ) personal 
payment of the sum endorsed on writ, and (2) order nisi for 
foreclosure. The defendant bad not entered an appearance.

Counsel for plaintiff in support of the motion referred to 
Jiissett v. Jones, 32 Ch. I). 635, 55 L.*l. Ch. 648 ; Farrer v. Lacy, 
31 Ch. D. 42 (C.A.), 55 L.J. Ch. 14!), which establish the rule, 
as regards mortgages, that plaintiff is entitled to such an order. 
As regards agreements of sale, counsel urged that there was no 
difference in principle, the vendor being in the same position as 
a mortgagee and entitled to bis remedies by action on the coven
ant as well as foreclosure : Tytler v. Ci nung, 12 D.L.R. 426. and 
cases there referred to. 1 See 16 D.L.R. 581.|

Held by Gregory, •!.. in Chambers, that the plaintiff was en
titled to the order as asked for in the summons of February 27. 
1914. For form of order see Farrer v. Lacy, supra. .1. Camp- 
lullfor plaintiff, applicant. No one for defendant.

Motion granted.
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JOHN DEERE PLOW CO. v. WHARTON.
Judicial Committee of the Privy Council. Present: The Lord Chancellor 

(Viscount Haldane). Lord Moulton. Lord Sumner. Sir Charles Fitz 
patrick, and Sir Joshua Williams. Xorcmbcr. HU 4.

1. ( 'ONNTITVTIOXAT. LAW (8 l A—.'Ml—CllXSTKlCTlOX — APPLICATION OF FED
ERAL <X>NSTITVT10N TO PROVINCES—SKI ! I XF.< 1 I I Mi PROVISIONS—
R.N.A. Act.

I In1 British Novili Amorim Act b»-ing founded upon n political agree
ment. the judicial interpretation of sections thereof stating the dis 
tribut ion of legislative power between the provinces and the Dominion 
should he limited to concrete ipiest ions which a re in actual controversy 
from time to time without entering upon a general interpretation of 
the Act. the form of which shews that it was intended to leave the in 
terpretation of seemingly eon Hiding provisions to practice and judicial 
decision.

[Citizens v. Parsons. 7 A.C. 199, and .1 ttorney-C eneral v. Colonial 
Sugar Refining Co.. [1914] A.t'. 254, applied.]

2. ('ONSTITI TIOXAI. LAW (8 I A—20)—FEDERAL AXI> PROVINCIAL RKillTH—
"Civil rights in tiik province”—Constriction of B.N.A. Act.

The expression "civil rights in the province” as us«-il in the eon 
tinning of provincial powers in sec. 02 of tin* British North America 
Act is to he construed as excluding eases expressly iliNilt with else 
where in secs. 91 and 92.

:t. Corporations a xi» compaxikm (8 1—1 )—Fra ncii inks—Federal ami
PROVIN» IAL RIUIITS TO IHKI'F.—B.N.A. ACT.

’Ihe p»»wer of legislating with reference to tin* incorporation of 
companies in Canada with other than provincial objects belongs ex
clusively to the Parliament of Canada as a matter alfecting the "pear»-, 
order ami good government of Canada” under sec. 91 of the British 
North America Act.

4. Corporations and com pa nils (8 I K—19)—(Iovekxm fatal regulation
—Companies with oiuecth extendixci to tiii: entire Dominion-
Federal AND PROVINCIAL POWERS—RlOlIT TO HI E. WHENCE DERIVED.

The legislative pow«*r to regulate trade ami commerce which by see. 
91 of the British North America Act belongs to tin* Dominion Parlia
ment enables the latter to pn-scribe to what ext«*nt the powers of trail 
ing companies which it incorporates with objects extemling to the en
tire Dominion should be exercisable and what limitations should be 
placi‘d on such powers ; and sections 5. 29. 59 and 52 of the Companies 
Act (Can.) and s»*e. 59 of the Interpretation Act, 1990 (Can. i. pur
porting to enable any federal company ineorpornti*d under the Com 
panics Act of Canada to sue and be sueil ami to contract in the cor
porate name and establishing the place of its b*gal domicile and de
claring the limitations «if personal liability of the shareholders are 
within the legislative powers of the Parliament of Canada.

5. Corporations and companies (8 1—1 )—Creation; franchises;
GOVERNMENT REGULATION—FEDERAL COMPANY. HOW AFFECTED RY
PROVINCIAL LAW—COMPANIES ACT OF CANADA—B.C. COMPANIES
Act.

The provisions of British Columbia Companies Act in so far as they 
purport to compel a trading company incorporated under the Com
panies Act of Canada with powers extending throughout the whole of 
Canada to take out a provincial license ns a condition of exercising 
such corporate powers in British Columbia, and of suing in the courts 
of that province, ar«* ultra rires.

fWharton v. John Deere Plow Co.. 12 D.L.R. 422. reversed: John 
Deere Plow Co. v. Duck. 12 D.L.R. 554. reversed ; He Companies .!<•/, 
48 Can. S.C.R. 351. 15 D.L.R. 332. consider.-»!.]
23—18 D.I..R.
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41. 4 OHCOHATlOXH AM» 4XIMHAMKN (II A—2l—FKOKKAI. COMPANY — IÎOW 
AFmiHl MY PBOVIXCIAL LAWN or OKXKBAI. APPLICATION—B.N.A.

A company incorporatwl l»y the llumiiiimi with pow«*r* to tra<ic in 
not the lc*s subject to provincial law* of general application enacted 
under *ec. 02 of the British North America Act.

ff'wfon Collin a Co. v. Hr fide n. [1890] A.C. 580: Colonial H ni Id ing 
.IsMoni. v. At tor in y-Unu ral. 0 A.C. 157: Hank of Toronto v. I.ain be. 
12 A.C. 575. and Citizen» v. I'anton#. 7 A.C. 041. referred to.]

Conhomdatfii appeals from judgments of B.( '. Supreme 
Court, Wharton v. John Deere Ploie Co., 12 D.L.R. 422. ami 
John Deere Ploie ('n. v. Dark, 12 D.L.R. 554.

Till* appeals were allowed.
K. L. .'Veieeotnbe, K.C.. for Atty.-Gen. 4»f Canada.
Sir Kohert Fining, K.< and Geoffrey Lmerenee, for Atty.- 

( Jen. for B.C '.
F. H\ Wegennst, for appidlant company.
E. Lu fleur, K.C., and lia g monel Asquith, for respondents.

The judgment of the Board was delivered by 
M*Maiw. L.c. Mai,dank, L.('.i- These are coiiKolidated appeals from judg-

nientH of the Supreme < *ourt of British Columbia. The Attorney- 
General for the Dominion and the Attorney-General for the 
Province have intervened.

By the finit of the judgments the appellant company was re
strained at the suit of the respondent Wharton from carrying 
on business in the province until the company should have lie- 
come licensed under part (i of the B.C. Companies Act. By the 
second judgment the appellant’s action against the- respondent 
Duck for goods sold and delivered was dismissed. The real 
question in both cases is one of importance. It concerns the dis
tribution 1 »etween thi* Dominion and the Provincial Legislaturi's 
of powers as regards incorporated companies.

The appellant is a company incorporated in 1907 by Letters 
Patent issimd by the Secretary of State for Canaila under the 
Companies Act of the Dominion. The Letters Patent purported 
to authorize it to carry on throughout Canada the business of a 
dealer in agricultural implements. It has been held by the Court 
below that certain provisions of the B.C. Companies Act have 
been validly enacted by the provincial legislature. These pro
visions prohibit companies which have not been incorporated

IMP
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under tin- law of tliv province from taking proceedings in the 
Court* of the province in rcHpcct of contracth made within the 
province in the eon roe of their business, unless licensed under 
the Provincial Companies Act. They also impose penalties on ji 
company and its agents if. not having obtained a license, it or 
they carry on the company's business in the province. The ap
pellant was refused a license by the registrar. It was said that 
there was already a company registered in the province under 
the same name, and sec. 1(1 of the provincial statutes prohibits 
the grant of a license in such a case. The question which has to 
he determined is whether the legislation of the province which 
imposed these prohibitions was valid under the B.N.A. Act.

The Companies Act of the Dominion provides by sec. 5 that 
the Secretary of State may. by Letters Patent, grant a charter 
to any number of persons not less than five, constituting them 
and others who have become subscribers to a memorandum of 
agreement a body corporate and politic for any of the purposes 
or objects to which the legislative authority of the Parliament 
of Canada extends, with certain exceptions which do not affect 
the present ease. The Interpretation Act of 1906, by see. .‘10, 
provides among other things, that words making any association 
or number of persons a corporation shall vest in such corporation 
power to sue and be sued, to contract by their corporate name 
and to acquire and hold personal property for the purposes for 
which the corporation was created, and shall exempt individual 
members of the corporation from personal liability for its debts, 
obligations, or acts, if they do not violate the provisions of the 
Act incorporating them. Sec. 10 of the Companies Act makes it 
a condition of the issue of the Letters Patent that the applicants 
shall satisfy the Secretary of State that the proposed name of the 
company is not the name of another known incorporated or un
incorporated company, or one likely to be confounded with any 
such name, and sec. 12 gives him large powers of interference as 
regards the corporate name. See. 29, sub-see. 3, provides that on 
incorporation the company is to be vested with, among other 
things, all the powers, privileges, and immunities requisite or 
incidental to the carrying on of its undertaking, as if it were 
incorporated by Act of Parliament. Sec. 30 enacts that the
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company shall have an ofliev in the city or town in which its 
chief place of business in Canada is situate, which shall be the 
legal domicile of the company in Canada, and that the company 
may establish such other offices and agencies elsewhere as it deems 
expedient. By see. .‘>‘2 it is provided that the contract of an 
agent of the company made within his authority is to be binding 
on the company, and that no person acting as such agent shall lie 
thereby subjected to individual liability.

Turning to the relevant provisions of the B.C. Companies 
Act, these may be summarized as follows: An extra-provincial 
company means any duly incorporated company other than a 
company incorporated under the laws of the province or the 
former colonies of British Columbia and Vancouver Island (sec. 
2). Kvery such extra-provincial company having gain for its 
object must be licensed or registered under the law of the pro
vince, and no agent is to carry on its business until this has been 
done (sec. 139). Such license or registration enables it to sue 
and to hold land in the province (sec. 141). An extra-provincial 
company, if duly incorporated by the laws of. among other auth
orities, the Dominion, and if duly authorized by its charter and 
regulations to carry out or effect any of the purposes or objects 
to which the legislative authority of the provincial legislature 
extends, may obtain from tin1 registrar a license to carry on 
business within the province on complying with the provision* 
of the Act and paying the proper fees (sec. 152). If such a com
pany carries on business without a license it is liable to penalties 
(sec. 197), and the agents who act for it are similarly made 
liable, and the company cannot sue iu the Courts of the pro
vince in respect, of contracts made within the provinces (sec. 
I(18). The registrar may refuse a license when the name of the 
company is identical with or resembling that by which a com
pany, society, or firm in existence, is carrying on business or 
has been incorporated, licensed, or registered, or when the regis
trar is of opinion that the name is calculated to deceive, or dis
approves of it for any other reason (sec. 18).

The charter of the appellant company was granted under the 
seal of the Secretary of State of the Dominion in 1907. It pur
ported. as already stated, to confer power to carry on through-
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out the Dominion of Canada and elsewhere. tin- business of a 
dealer in agricultural implements ami cognate business, and to 
acquire real and personal property. It is not in " that it 
was an extra-provincial company having gain for its object. Tin- 
chief place of business was to be Winnipeg. The registrar re 
fused, as has been mentioned, to grant a license under the provin
cial Act to tin- appellant company. The power of the registrar is 
not challenged, if the sections of the provincial statute under 
which he. proceeded were validly enacted. What their Lord- 
ships have to decide is whether it was competent to the province 
to legislate, so as to interfere with the carrying on of the busi 
ness in the province of a Dominion company under the circum
stances stated.

The distribution of powers under the B.N.A. Act. the inter 
protation of which is raised by this appeal, has been often dis
cussed before the .Judicial Committee and the tribunals of Can
ada and certain principles arc now well settled. The general 
power conferred on the Dominion by sec. 91 to make laws for the 
peace, order, and good government of Canada, extends in terms 
only to matters not coming within the classes of subjects assigned 
by the Act exclusively to the Legislatures of the provinces. But 
if the subject matter falls within any of the heads of sec. 92. it 
becomes necessary to see whether it also falls within any of the 
enumerated heads of sec. 91, for if so, by the concluding words 
of that section it is excluded from the powers conferred by sec. 
92.

Before proceeding to consider the question whether the pro
visions already referred to of the B.C. Companies Act. imposing 
restrictions on the operations of a Dominion company which 
has failed to obtain a provincial license, are valid, it is necessary 
to realize the relation to each other of secs. 91 and 92 and the 
character of the expressions used in them. The language of 
these sections and of the various heads which they contain obvi
ously cannot be construed as having been intended to embody 
the exact disjunctions of a perfect logical scheme. The drafts
man had to work on the terms of a political agreement, terms 
which were mainly to be sought for in the resolutions passed at 
Quebec in October 1894. To these resolutions and the sections
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foundvd on them, thv remark applies which was made by this 
Board about the Australian Commonwealth Act in a recent ease 
(A.-C. for the Commonwealth v. (1olonial Sugar Refining Co., 
11914] A.C. 237 at 254). that if there is at points obscurity in 
language, this may be taken to be due, not to uncertainty about 
general principle, but to that difficulty in obtaining ready agree
ment about phrases which attends the drafting of legislative 
measures by large assemblages. It may be added that the form 
in which provisions in terms overlapping each other have been 
placed side by side, shews that those who passed the Confedera
tion Act intended to leave the working out and interpretation of 
these provisions to practice and to judicial decision.

The structure of sees. 91 and 92. and the degree to which the 
eonnotation of the expressions used overlaps render it. in their 
Lordships’ opinion, unwise on this or any other occasion, to 
attempt exhaustive definitions of the meaning and scope of these 
expressions. Such definitions, in the case c " i?e used under 
the conditions, in which a constitution such as that under con
sideration was framed, must almost certainly miscarry. It is 
in many cases only by confining decisions to concrete questions 
which have actually arisen in circumstances tin* whole of which 
are before the tribunal that injustice to future suitors can be 
a> "" Their Lordships adhere to what was said by Sir Mon
tague Smith in delivering the judgment of the Judicial Committee 
in Citizens Insurance Co. v. Carsons, 7 A.C. 96 at p. 109, to the 
effect that in discharging the difficult duty of arriving at a rea
sonable and practical construction of the language of the sec
tions, so as to reconcile the respective powers they contain and 
give effect to them all, it is the wise course to decide each case 
which arises without entering more largely upon an interpreta
tion of the statute than is necessary for the decision of the par
ticular question in hand. The wisdom of adhering to this rule 
appears to their Lon* ‘ s to be of especial importance when 
putting a construction on the scope of the words “civil rights” 
in particular cases. An abstract logical definition of their scope 
is not only, having regard to the context of the 91st and 92nd 
sections of the Act. impracticable, but is certain, if attempted, 
to cause embarrassment and possible injustice in future cases.

47
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It must b<> borne in mind in construing the two sections that 
matters which in a special aspect and for a particular purpose 
may fall within one of them, may in a different aspect and for a 
different purpose fall within the other. In such cases the nature 
and scope of the legislative attempt of the Dominion or the pro
vince. as the case may he. have to be examined with reference to 
the actual facts if it is to be possible to determine under which 
set of powers it falls in substance and in reality. This may not 
be difficult to determine in actual and concrete cases, but it may 
well be impossible to give abstract answers to general questions 
as to the meaning of the words, or to lay down any interpreta
tion based on their literal scope apart from their context.

Turning to the appeal before them, the first observation 
which their Lordships desire to . is that the power of tin- 
provincial legislature to make laws in relation to rs com
ing within the class of subjects forming No. 11 of sec. 92, the in
corporation of companies with provincial objects, cannot extend 
to a company such as the appellant company, the objects of 
which are not provincial. Nor is this defect of power aided by 
the power given by No. 111. Property and Civil Rights. Unless 
these two heads are read disjunctively the limitation in No. II 
would be nugatory. The expression “civil rights in the pro
vince” is a very wide one. extending, if interpreted literally, to 
much of the field of the other heads of sec. 92, and also to much 
of the field of sec. 91. But the expression cannot be so inter
preted, and it must be regarded as excluding eases expressly 
dealt with elsewhere in the two sections, notwithstanding the 
generality of the words. If this be so, then tin- power of legis
lating with reference to the incorporation of companies with 
other than provincial objects must belong exclusively to the 
Dominion Parliament, for the matter is one “not coming within 
the classes of subjects" “assigned exclusively to the legislature 
of the provinces,” within the meaning of the initial words of 
sec. 91, and may be properly regarded as a matter affecting the 
Dominion generally and covered by the expression “the peace, 
order and good government of Canada.”

Their Lordships find themselves in agreement with the inter
pretation put by the Judicial Committee in Citizens Insurance
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Co. v. I’arsons, 7 A.C\ at pp. 112. 113. on head 2 ot* sec. 1)1. which 
confers exclusive power on the Dominion Parliament to make 
laws regulating trade. This head must, like the expression, “pro
perty and civil rights in the province” in sec. 92. receive a 
limited interpretation. But they think that the power to regu
late trade and commerce at all events enables the Parliament of 
Canada to prescribe to what extent the powers of companies the 
objects of which extend to the entire Dominion should be exer
cisable. and what limitations should be placed on such powers. 
For if it be established that the Dominion Parliament can create 
such companies, then it becomes a question of general interest 
throughout the Dominion in what fashion they should be per
mitted to trade. Their Lordships are, therefore, of opinion that 
the Parliament of Canada had power to enact the sections relied 
on in this case in the Dominion Companies Act and the Inter
pretation Act. They do not desire to be understood as suggest
ing, that because the status of the Dominion company enables it 
to trade in a province and thereby confers on it civil rights to 
some extent, the power to regulate trade and commerce can be 
exercised in such a way as to trench, in the case of such com
panies, on the exclusive jurisdiction of the provincial legists 
tures over civil rights in general. No doubt this jurisdiction 
would conflict with that of the province if civil l ights were to be 
read as an expression of unlimited scope. But. as has already 
been pointed out, the expression must be construed consistently 
with various powers conferred by secs. 91 and 92, which restrict 
its literal scope. It is enough for present purposes to say that 
the province cannot legislate so as to deprive a Dominion com 
pany of its status and powers. This does not mean that these 
powers can be exercised in contravention of the laws of the pro
vince restricting the rights of the public in the province gener
ally. What it does mean is that the status and powers of a 
Dominion company as such cannot be destroyed by provincial 
legislation. This conclusion appears to their Lordships to be 
in full harmony with what was laid down by the Board in Citi
zens Insurance Co. v. Carsons, 7 A.( 90; Colonial Hail ding As
sociation v. Attorney-General for Quebec, 9 A.f\ 157, and Hank 
of Toronto v. Lamhe, 12 A.( '. 575.
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It follows from these premises that these provisions of the 
Companies Act of British Columbia which are relied on in the 
present ease as compelling the appellant company to obtain a 
provincial license of the kind about which the controversy has 
arisen, or to be registered in the province as a condition of oxer 
rising its powers or of suing in the Courts, are inoperative for 
these purposes. The question is not one of enactment of laws 
affecting the general public in the province and relating to civil 
rights, or taxation, or the administration of justice. It is in 
reality whether the province can interfere with the status and 
corporate capacity of a Dominion company in so far as that 
status and capacity carries with it powers conferred by the 
Parliament of Canada to carry on business in every part of the 
Dominion. Their Lordships arc of opinion that this question 
must be answered in the negative.

In the course of the argument their Lordships gave con
sideration to the opinions delivered in 1913 by the Judges of the 
Supreme Court of Canada in response to certain abstract ques
tions on the extent of the powers which exist under the Con
federation Act for the incorporation of companies in Canada. 
Two of these questions bear directly on the topics now under 
discussion. The sixth question was whether the legislature of a 
province has power to prohibit companies incorporated by the 
Parliament of Canada from carrying on business within the pro
vince in the absence of a license from its government, if fees are 
required to be paid upon the issue of such license. The seventh 
question was whether the provincial legislature could restrict a 
company so incorporated for the purpose of trading throughout 
the whole Dominion in the exercise of the special trading powers 
so conferred, or could limit such exercise within the province. 
This question further raised the point whether a Dominion trad
ing company was subject to provincial legislation limiting the 
business which corporations not incorporated under the legis
lation of the. province could carry on. or their powers, or impos
ing conditions on the engaging in business by such corporations, 
or restricting a Dominion company otherwise in the exercise of 
its corporate powers or capacity.

Their Lordships have read with care the opinions delivered
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by the members of the Supreme Court, and are impressed by the 
attention and research which the learned Judges brought to 
bear in the elaborate ' ‘ given, on the difficult task im
posed on them. But the task imposed was, in their Lordships’ 
opinion, an impossible one, owing to the abstract character of 
the questions put. For the reasons already indicated, it is im
practicable to attempt with safety definitions marking out 

Haldane, i.c logical disjunctions between the various powers conferred by the 
IMst and 92nd sections and between their various sub-heads 
inter se. Lines of demarcation have to be drawn in construing 
the application of the sections to actual concrete cases, as to 
each of which individually the Courts have to determine on 
which side of a particular line the facts place them. But while 
in some cases it has proved, and may hereafter prove, possible to 
go further and to lay down a principle of general application, it 
results from what has been said about the language of the Con
federation Act, that this cannot be satisfactorily accomplished 
in the case of general questions such as those referred to. It is 
true, that even when a company has been incorporated by the 
Dominion Government with powers to trade, it is not the less sub
ject to provincial laws of general application enacted under tin- 
powers conferred by sec. 92. Thus, notwithstanding that a Dom
inion company lias capacity to hold land, it cannot refuse to obey 
the statutes of the province as to mortmain (Colonial Building 
Association v. A.-G. of Quebec, 9 A.C. 157 at 1 (»4 ) ; or escape 
tin- payment of taxes, even though they may assume the form of 
requiring, as the method of raising a revenue, a license to trade 
which affects a Dominion company in common with other com
panies (Bank of Toronto v. Lambe, 12 A.C. 575). Again, such a 
company is subject to the powers of the province relating to pro
perty and civil rights under see. 92 for the regulation of con
tracts generally (Citizens Insurance Co. v. Parsons, 7 A.C. 96).

To attempt to define a priori the full extent to which Domin
ion companies may be restrained in the exercise of their powers 
by the operation of this principle is a task which their Lord- 
ships do not attempt. The duty which they have to discharge is 
to determine whether the provision»of the provincial Companies 
Act already referred to can be relied on as justifying the judg-
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nient in the Court below. In the opinion of their Lordships it 
was not within the power of the Provincial Legislature to enact 
these provisions in their present form. It might have been com
petent to that legislature to pass laws applying to companies 
without distinction, and requiring those that were not incorpor
ated within the province to register for certain limited purposes, 
such as the furnishing of information. It might also have been 
competent to enact that any company which had not an office 
and assets within the province should, under a statute of general 
application regarding procedure, give security for costs. But 
their Lordships think that the provisions in question must be 
taken to be of quite a different character, and to have been 
directed to interfering with the status of Dominion companies, 
and to preventing them from exercising the powers conferred on 
them by the Parliament of Canada, dealing with a matter which 
was not entrusted under sec. 92 to the Provincial Legislature. 
The analogy of the decision of this Board in Union Colliery Co. 
v. liryden, 118991 A.C. 580. therefore applies. They are unable 
to place the limited construction upon the word “incorporation” 
occurring in that section which was contended for by the re
spondents and by the learned counsel who argued the case for 
the province. They think that the legislation in question really 
strikes at capacities which are the natural and logical conse
quences of the incorporation by the Dominion Government of 
companies with other than provincial objects.

They will, therefore, humbly advise His Majesty that these 
appeals should he allowed, and that judgment should he en
tered for the appellant company in the action of Wharton v. 
John Dun Plow Co. with costs. The action by the company 
against the respondent Duck must, until the parties come to an 
agreement, be remitted to the Court below to be disposed of in 
accordance with the result of this appeal. As to the interveners, 
the Attorney-General of the Dominion and the Attorney-General 
of the Province, there will be no order as regards costs. The re
spondents. Wharton and Duck, must pay the costs of the appel
lant company of this appeal except in so far as these have been 
increased by the interventions.
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Annotation—Corporations and companies (SI—1)—Franchises — Federal 
and provincial rights to issue—B.N.A. Act.

(J. M. Clark, Toronto.
Ontario was the lirai province to put in force an Act mpiiring extra 

provincial corporations to obtain a license before carrying on business 
within the province ami imposing disabilities for non compliance with its 
provisions. This Act, passed in 11100, was followed by similar Acts in all 
of the other province*, excepting l'rince Kdward Island, in which province 
provision is made for an annual tax upon all such companies, but non
payment of the tax does not involve disabilities. <if the Acts of these pro
vinces it is to lie noted that every one excepting that of Quebec includes 
within its terms companies incorporated by the Dominion, and requires 
-iieh companies to obtain provincial authority Indore being allowed to carry 
in1 business within the province or sue in the provincial Courts. Such pro 
vinc'al authority was provided to be given by way of a license, upon com
plying with certain formalities and payment of certain fees, and in most 
cases it was discretionary whether or not the license should issue. Nova 
Scotia was the last province to impose disabilities for failure to comply 
w;lb the provision* of the Act. Quebec expressly excepted Dominion com 
pallie* from the operation of the Aet.

From the time tliât the earliest Act was passed great doubt has been 
expressed by lawyers as to the validity of the provisions which denied to 
Dominion companies the right to exercise within the province the powers 
conferred upon them by the Dominion until they complied with the 
licensing provisions imposed by the province. Itut the provincial Courts 
have been unanimous in upholding their validity, as in cases such as /»•< 
lamI v. A ml reus (1004), 0 Terr. L.U. 60; Itex v. Massey-Harris (1005), 0 
Terr. L.R. 120. 0 Can. Cr. Cas. 25: Wat emus Knyiur Works v. Oka nayan 
Lumber Co. ( 1008). 14 ll.C.II. 238; Semi-l/eatl y v. Iluirlliorue (1000), 2 
A.L.H. 201.

Although the matter was one of great importance to the business com 
munity. it was not until the ease under consideration reached the Judicial 
Committee that that Committee had an opportunity of considering the re 
speetive powers of the Dominion and the provinces as to the incorporation of 
companies. The case itself is fortunate in its facts as they were such as 
to bring the question of provincial licensing of Dominion companies 
squarely before the Courts for decision. The appellant company, incorpor 
nted as it was by the Dominion, had applied to the Registrar of Joint 
Stock Companies in British Columbia for a license under the Provincial 
Act, had offered to pay all the required fees, but was refused a license on 
the ground that the name of the company unduly conflicted with the name 
of a company already registered in the province. So that we have the case 
of a company empowered by the Dominion to transact business through 
out Canada under a certain name, and yet prohibited by one of the pro 
vinces from transacting its business within that province and from using 
its Courts unless it changed that name (and paid fees. etc.). Here. then, 
xvas undoubted interference of the province with the powers given by the 
Dominion.

The gist of the Judicial Committee's decision is to lie found in the fol
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( orporations
lowing words: “The province cannot legislate so as to deprive a Dominion ,m|| (1||||| 
company of its status and powers.” It is to lie carefully noted that all the panics— 
Acts of the type of the British Columbia Act provide, in effect, that obtain Dominion
iug a license is a condition precedent to the right of the company to carry al|lj I,r°vin

. .... ! , . . - .... cnil powerson business within the province, or to sue in the provincial ( ourts. uiivi j11Ror.
ously this deprived Dominion companies both of their status and their porating. 
powers, and the Judicial Committee, accordingly, proceeds < • find all such 
legislation beyond the power of the province-.

The case is the 1'irst one in which I In* Judicial Committee has given its 
opinion respecting the power of the Dominion over the incorporation of 
companies, and it finds in a very clear and logical manner that the Domin
ion has full power to incorporate companies with objects other than pro
vincial. and with power to trade throughout the Dominion. The second 
point in the decision is that no province can impose upon such companies 
any conditions, restrictions, or taxes ns a romlilion preeetlrnt to trading 
within the province.

But it is submitted that the judgment does not go so far as to hold that 
it is beyond the power of the province to impose a tax upon Dominion 
companies ns such. The legislation under consideration was a prohibition 
to Dominion companies from trading in the province until they complied 
with the provincial requirements, and the payment of a fee was only one 
of those requirements. The provinces have express and exclusive power 
under sec. 02(2) of the B.N.A. Act to make laws in relation to "direct 
taxation within the province in order to the raising of a revenue for pro
vincial purposes,” and it is submitted that it is competent to the 
provinces under this decision to impose a tax for revenue pur
poses upon Dominion companies. But that tax must be clearly 
for revenue purposes and not for the purpose* of requiring Dominion com
panies to obtain provincial sanction for the exercise of their corporate 
powers. This was the view of Mr. Justice Anglin in Itr Companies, 4N Can.
S.C.B. 3.11 at 4110. 1.1 D.L.R. 382 at 340. 341. And it is submitted that the 
ordinary methods of recovering payment of the tax such as by suit or di< 
tress can lie adopted. But payment of the tax must not be a condition 
upon which the company is allowed to trade within the province.

It is to lie noted that the Judicial Committee again expresses di-ap
proval of the consideration of any abstract questions under sections HI and 
02 of the B.N.A. Act. Appreciation is expressed of the careful judgments 
delivered by the Supreme Court in the Companies Case. 48 Can. S.C.B. .331.
15 D.L.R. 332. but the significant remark is made that their Lordships' 
task was an impossible one. In view of this it is doubtful wind her an ap
peal from the judgment of the Supreme Court will be of any substantial

Apart from the importance of the judgment in relation to Dominion cor
porations the case itself takes a leading position in the long line of eases 
decided by the Judicial Committee upon the ditlicult questions arising under 
the B.N.A. Act. And the decision appears to depart in no particular from 
the rules laid down by the Committee for the construction and interpre
tation of the apparently interlocking -ub sections of sections 01 and 02.
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VÜE. BOILARD v. CITY OF MONTREAL.
K, B. (JlH'brc hi nil's Ih nrli ( .1 ppval siil i ), | rrhn in Inn ni I. \ nriinbcr. Ill 14.
111,4 I. Yav<I.NATION I 8 I — 1 )—VaCT'I N I I N KEVTEII IV ITS |»BEI*A RATION—CITY

HI m.YINO SAMI'. NOT I.l A III I WIIK.N.
Where a city supplies vaccine free fur the general vaccination of its 

resident, children the onus is not on the municipality to shew that such 
vaccine was not infected in it- preparation, it appearing that the city, 
with due care and prudence, buys the vaccine already prepared from 
a reputable Institute of Vaccination after examination and approval 
by the Provincial Board of Health.

2. Master anii servant i § II A—Ilôt—Selection and retention of em
ployees—City employing imhtorh for general vaccination- 
City's liability, iiow limited.

Where a city exercises due care and prudence in the selection of the 
physicians whom it employs to perform (without city supervision) the 
operations in the general vaccination of the resident children of the 
city, the alleged negligence or fault of one of such physicians in per
forming a vaccination is not competent or admissible as against tbe 
city in an action for personal injuries following the operation.

[Hilly* r \. dovernors of SI. Itarfholoninr’s llusyital, [1000 ] 2 K.B. 
820, and Wallis v. Xortli Shore. 20 Queliec K.B. f>00, applied.J

:i. Evidence (8 XII B—025)—Weight, effect and sufficiency—Cause 
AND EFFECT—REVERSING JURY.

In an action for personal injury alleged as resulting from infected 
vaccine used in the vaccination of a child, a finding by the jury that 
the vaccine was infected will he set aside where the evidence in the 
case does not go Is-yond shewing that the injury complained of might 
Is- attributed to («) infected vaccine, or ( b) infantile paralysis, or (r) 
any of several other causes, and there is no direct evidence of the use 
of infected vaccine.

statement Appeal from the judgment of Quebec Court of Review dis
missing an action in damages against the City of Montreal for 
personal injury alleged as resulting from the vaccination of a 
resident child under a municipal by-law.

The appeal was dismissed.

Ard.ambeauit, Archambeault, C.J. :—This is an action in damages brought
O.J.

by the appellant against the respondent. In 1909, the appel
lant, widow of Ernest Poirier had her child of 8i/2 years vac
cinated. Some days after this vaccination the child lost com
pletely the use of the vaccinated arm. The appellant alleges 
that this was caused by the vaccine used; that the appellant was 
compelled under the city by-law to have her child vaccinated ; 
that the vaccine was furnished by the city and that the opera
tion was performed by a physician employed by the city. The 
appellant further alleges that her child is no longer in a condi-
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tion to earn his living un he would otherwise .have been able to QUE
do; and that it is due to the fault of the eity and its employee* k B
that this partial or permanent incapacity has been caused. The 1914 
appellant therefore demands that the city be held in damages Boii.aru 

as well to her personally as in her quality of tutrix to her minor ( |Ty <h 
child, and claims *2,000 for herself and *8,000 for the child. Monthkai

The respondent admits that the lad Krnest Poirier was vac- Anhambeeuit. 
ciliated by Dr. Lesage with the vaccine furnished by the city 
and that the appellant had her child vaccinated in conformity 
with the city by-law. but the respondent denies that the ner
vous affection with which the child was afflicted and the paraly
sis of his left arm were caused by the vaccine with which he was 
treated. The city further alleges that there was no fault on its 
part and none on the part of its employees in the vaccination of 
the boy; that such vaccination was performed according to the 
recognized rules of the profession ; that the vaccine used was the 
very best to be had; and that the paralysis of the child’s arm 
may have been caused by the fault of the lad himself, who may 
have transmitted infection germs into the wound caused by the 
vaccination ; or by the fault of the appellant who may not have 
given the little fellow the necessary care and attention ; or even 
by outside causes such as infantile paralysis or other disease.
Moreover, the respondent sets up that the appellant failed to 
give notice of the accident within fifteen days as required by 
the City Charter, and that for this reason there is no longer any 
right of action in damages against the city.

The ease was submitted to a jury and it returned a verdict 
in the appellant’s favour finding that the condition of the child 
was caused by the respondent’s fault or by the fault of persons 
for whom the respondent is responsible and that this fault con
sisted in the use of infected vaccine. The jury awarded *2.000 
to the appellant personally and *4.000 for the child. Following 
the verdict the appellant moved for judgment in conformity 
with it while the respondent made a motion demanding the dis
missal of the action on the ground that there was no evidence to 
shew liability.

The trial Judge reserved the ease for the Court of Review on
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QUE. points of law so raised. The Court of Review found in the re
K. B
11)14

's favour, granting its motion for judgment “ mom ob- 
stantt vindieto” and dismissing the appellant’s action. It is

Boilabd this judgment which is submitted for our consideration and of

Montreal.
which the appellant demands reversal.

1 shall first deal with the question of the absence of notice
Anhembvault, of the accident.

Section 536 of the City Charter prescribes that no right of 
action lies against the city for damages resulting from personal 
injuries inflicted by an accident, or for damages to personal pro
perty, unless within fifteen days from such accident or from such 
damages a notice is given the city setting forth certain details 
specified in said section. 1 am of opinion that this provision of 
the charter does not apply to the present claim. It is not here 
a question of personal injuries resulting from an accident nor 
of damages to personal property. The appellant was not, in 
my opinion, required to give the city the notice necessary in the 
cases so provided by the charter. The allegation of the respon
dent’s pleading that the paralysis of the child’s vaccinated arm 
was caused by the lad himself or by the appellant is equally ill- 
founded. There is no proof in the record supporting this alle
gation.

The judgment of the Court of Review dismissing the appel
lant’s claim is based on the absence of proof of infection of the 
vaccine used. As we have seen above, the jury found that the 
paralysis of the child’s arm was caused by the use of infected 
vaccine. The Court of Review holds that there is no proof to 
this effect in the record.

The appellant alleges on the other hand that the evidence 
rendered justifies the verdict of the jury. It is then in this case 
a question of evidence and our examination of the record will 
t us on the point in dispute.

The lad Poirier was vaccinated August 28, 1909, by Dr. Ed
mund Lesage. This was Friday. Saturday of the following 
week the child complained of headache; and the second next 
morning, Monday, the appellant found that the arm which had 
been vaccinated, the left arm. was completely paralysed. The

412
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appellant took the* child at once to l)r. Dotage 's. The doctor 
treated him for about a month but without any hucccnn. The 
family doctor, Dr. Defeutrel. also treated the boy. and other 
doctors were called in consultation. Hut nothing could be done 
to improve the condition of the diseased arm. and the child will 
very likely be a cripple for life. Was this infirmity caused by 
the child’s vaccination, whether because the vaccine used may 
have been infected in the first place or because the operation was 
so performed as to bring about the infection of the vaccine?

We have then in this case a question of pathology on which 
we may express opinions, but which cannot be fixed definitely 
or positively or with certainty. As Dr. Lesage, in his evidence 
says, there is nothing absolute in medicine ; one can only go on 
inferences. It is only necessary to read the evidence in this 
case to be convinced of the correctness of this proposition. There 
are nearly as many opinions expressed as there were doctors 
testifying. One of them, Dr. Defeutrel, is positively of the op
inion that the paralysis of the child's arm was caused by a ner
vous affection due to the use of infected vaccine, lie does not 
know whether the infection was caused by the vaccine itself be
ing originally prepared from impure serum or whether it was 
the result of a secondary infection caused by the operation. 
There is, he says, very great difficulty in determining this point.

lie admits that there are a variety of causes for this affection 
and that it might result from some infectious disease liable to 
assert itself at any moment in life. Hut he adds that in this 
case there is no doubt that the sole cause of the trouble was the 
use of infected vaccine. 1 quote his evidence. "If I conic to find 
as a doctor a disease of a couple of days’ standing presenting 
considerable ulceration with a lesion put into the arm I see no 
reason for looking anywhere else for the cause of a condition 
which could not otherwise exist. It’s just the same thing as if 
a man being dead after having been struck with a car, you were 
to say that this man died from a fainting fit suddenly coming 
on at the moment he was struck by the car and not that hi.i 
death resulted from the stroke of the car which he had received. 
The only cause for the child's condition, the only possible cause
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in this ease, is the lesion occasioned by the vaccine. It i.s mani
fest that there could have been other causes, but why look for 
other causes when we have this one, which is quite suflicient in it
self, staring us in the face." In another part of his evidence 
he repeats that in this case the cause of the trouble was easy to 

Montreal, find, that it was staring one in the face.
Anhambeanit. Other doctors arc of the opinion that the paralysis of the 
Arvimnuweuit. child’g arm could result from the use of infected vaccine or 

from infantile ' sis. g, they say, that in this case
the vaccine used was not infected, then the cause of the paralysis 
in the arm may have been infantile paralysis. Then there is a 
third group of doctors admitting that the trouble may have been 
caused by the use of infected vaccine but that, in their opinion, 
in this case the actual cause was infantile paralysis. I ought to 
add that there was, during the period in question, an epidemic 
of infantile paralysis in Montreal.

Infantile paralysis is a disease caused by the impairment of 
the nerve centres attacking the spinal marrow and crippling 
one or several members of the child so afflicted. The germ of 
this disease is seated in the throat and in the back of the nose. 
A child, being vaccinated, might, if the microbe of infantile 
paralysis were present in the throat or nose, transmit this dis
ease by carrying its finger from its mouth or nose to the sore 
caused by the vaccination. The microbe of inf paralysis 
might in this case infect the vaccine. The microbe of infantile 
paralysis can also be conveyed through the digestive tube, the 
stomach or the intestines. In the present case thei-c was from 
one day to another total impairment of the muscles of the upper 
part of the shoulder. The doctors conclude from this that there 
was from birth, lesion of the nerve centre which supports this 
part of the arm, that is to say in the spinal marrow, and that 
this lesion * * " e been produced only by infantile paralysis.

1 have quoted part of the evidence of Dr. Defeutrcl. 1 should 
like in the same way to quote part of Dr. Marien’s evidence. 
After saying that he examined the lad Poirier he adds:—

1 found all the clinical symptoms of a complete paralysis of the shoulder 
an I a partial paralysis of the arm. hand anti fingers.
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lit* is asked : QUE

( uiilil (In' | mi ni I v Hi» In- attribiitcil to i In - vaccination, vmilil u p<i*<Hi 
Huy that tliv vaccination might have In-vii the can*** of the paralyai* of the 
child's arm ?

K. n.
1911

Moil. Mill
To this lie replies :

That is not my opinion. Iiecaiwe infantile paralysis is a specific disease Montiikvi..
just as is typhoid fever or diphtheria, induced l»y a specilic mierohe. an------
epidemic niicrolic which specially attacks perhaps the “plexus liineliial” or AniianU».mit,
may attack -omc other mem her. The impairineiit of i lie “plexus hraehial*'
appears on the upper part of the shoulder and that is where we always
find it. the upper nietnliers and the other mendier», and we always find
from a clinical point of view, this very thing or nearly so; it is the result
of the authorities on infantile paralysis. These are the clinical symptoms
which we recognize in cases of infantile paralysis.

lie wun asked if lie thought that the vaccination of the child's 
arm or even the wore canned by the vaccination itself could have 
canned the paralysis with which the child is now suffering and 
he replied that such was not his opinion, and. moreover, he re
peated that he did not believe the vaccine or the vaccination 
could have caused the trouble in question.

Ah it seems to us we arc confronted with several theories.
One is that the cause of the paralysis of the child’s arm may 
have been the use of infected vaccine and that it could have been 
due to nothing else; a second theory is to the effect that it may 
have been caused either by the use of infected vaccine or by 
infantile paralysis; still a third theory is that it must have been 
caused by infantile paralysis and that the use of infected vac
cine could not possibly have brought it about. One thing is 
clear in the midst of all this confusion, and that is, it is en
tirely a matter of opinion and not of definite positive facts. No 
witness testified positively that the vaccine was infected. The 
most that some of them could say was that the result tended to 
shew or to raise a presumption that the vaccine was infected.
The jury then has only been able to come to a decision between 
these conflicting opinions so given out and in turn to give its 
own opinion. This is not then the finding of a fact ; and juries 
have no other jurisdiction than to determine the questions of 
fact in a case.

The appellant alleges in his factum that all jury verdicts in
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9UE- damage avtimiN are based on hypotheses, and that to eliminate 
K. B. thin function would be to do away with trial by jury.

This proposition is true in part only. Doubtless it is pro- 
ItoiLARi» pee to seek the opinion of doctors, or experts, to fix the effect. 
city of the consequences of an accident. So a nervous disease said to 

'iiivno.-vL. ,.VHll]| f 1*0111 an accident, doctors should be admitted to prove 
vh.mheanit, that such disease was actually caused by the accident. In the same 

way the evidence of doctors is admissible to shew whether the 
trouble is permanent or temporary. But in those cases the ac
cident itself ought to be proved in the first place as well as the 
fault of the party whom it is desired to hold responsible for the 
damages which have resulted from the accident. In other words 
the primary cause for responsibility ought to be established by 
the witnesses who testify to the existence of the responsibility 
itself. The consequences from this primary cause could then 
be established by the experts. In the present case if we could 
find proof that the vaccine was infected 1 could understand that 
the theory of the medical experts who allege that the paralysis 
of the child’s arm could only have been caused by infantile par
alysis might be weighe 1 and rejected by the jury. Dut the evi
dence of the use of infected vaccine nowhere appeal's. It is only 
by inference because of the result found to exist that there is 
any assumption that the vaccine was infected. This is peculiar
ly a question of opinion and the jury had no proof whatever that 
the vaccine was infected. No person any more than the Court 
or the jury is in a position to say in a definite, positive way what 
was the real cause of the paralysis of the left arm of the lad 
Poirier.

The appellant alleges that the respondent is responsible be
cause every person is responsible for the damage caused by the 
things which lie has under control, and that the vaccine used was 
under the control and care of the respondent. This, in my op
inion, is begging the question. The question really is whether 
the injury was caused by the vaccine or not. and this argument 
assumes that the vaccine was the cause of the injury. The ap
pellant then assumes the cause to reach the effect. For these 
reasons I am of the opinion that the judgment of the Court of
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Review finding that tlivre was no evidence in the record shew 
ing the vaccine umc<1 to have been infected is well founded and 
ought to be affirmed.

But there is another reason for denying the appellant s claim 
and thin is that the respondent would not necessarily be respon
sible even if the vaccine used was infected in its preparation el
even if there was fault on the part of the doctor in performing 
the vaccination.

The vaccine used for the vaccination at Montreal is not pre
pared by the city itself. It is prepared by the Institute of Vac
cination at Montreal and is examined by the Provincial Board 
of Health before being placed on the market. It is sold in bot
tles hermetically sealed. The City of Montreal buys it from tin 
Institute of Vaccination and distributes it then free for the vac 
cination of children. Jt is not then a question as to who is in 
control. The city is no more responsible for the bad quality of 
the vaccine than an apothecary would be for the quality of the 
patent medicines which he offers for sale. The only cause which 
would shew a responsibility by the city would be its negligence 
or want of prudence and precaution in the purchase of the vac
cine which it distributes, but we cannot charge such negligence 
when it buys the vaccine at the Institute of Vaccination which 
does not sell until after examination and approval by the Pro
vincial Board of Health.

Neither is the city responsible for the fault of the doctors 
who administer the vaccine unless it is shewn to have been guilty 
of negligence in the choice of those doctors.

Article 1054 of the Civil Code does provide that a person 
is responsible for the damages caused by another person under 
his control and that masters and employers are responsible for 
the damage caused by their servants and workmen in the exe 
cut ion of their functions. The basis of responsibility in this 
ease rests on a double consideration; the choice of the superin 
tendent and the right of superintendence and direction in the 
carrying on of the work by the superintendent.

Employers are at fault when they have badly chosen, or dir
ected. or superintended, their overseers. If the employer has
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mil thv superintendence or vont ml of thv overseers. the employer 
is responsible only for liis selection of sueli overseers. If he has 
acted with proper cure and discretion in choosing his overseer 
and if the overseer is not working under his direction, he is not 
responsible for the faults of the overseer in the execution of his 
functions. Sourdat gives an example:

\\lwii tin- employer assigns a skilled member uf a profession fur the 
I'M'ciition of some |iarliciiliii' work the person mu assigned is considered to 
In- liis own overseer, and if lie causes some injury to a third party in 
carrying on the work so assigned to him. is the employer to In- held respon-

Aiul h<‘ replica:—
No. Uf what fault was the employer guilty t ail I direct super

vise the carrying on of the work in a case of this kind? No. In-cause it is 
clearly expert work calling for expert knowledge which 1 am not obliged 
to have. (Un Responsibility, vol. 2. No. 800.)

The French Pandects, on Responsibility. No. 1073. report a 
decision of the civil Court of Bordeaux finding that the doctor 
assigned to a hospital is his own overseer responsible to the de
partment employing him but not acting under its direction as 
to expert detail. In such a case the hospital Board is not respon
sible for the negligence of the doctor in carrying out the expert 
service.

The English Court of Appeal laid down the same doctrine in 
190!) in the case of II ill per v. The (loturnors of SI. llartholo- 
note's Hospital, \ 1909| 2 lx.B. 820. This was an action in dam
ages for the negligence of the surgeon attached to the hospital 
involving the method of performing an operation. The Court 
decided that the hospital Board was merely responsible for the 
care of its choice of the doctors and nurses of tin- hospital. Once 
it had made a proper and prudent selection, the hospital Board 
was not roe for the negligence of the person so chosen.

Tim relationship of muster ami servant (suid tin- judgment) does not 
exist between the governors ami the physicians ami surgeons who give their 
services at the hospital; anil the nurses ami other attendants assisting at 
the operation cease for the time being to Ik- the servants of the governors, 
inasmuch as they take their orders during that period from the operating 
surgeon and not from the hospital authorities.

The same doctrine has been laid down in the Vnited States, 
12 Mass. Reports 432. McDonald v. Massachusetts (lateral Has-

6334
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pilai. 1 would also citv the case of Wallis v. Xnrlli Shan Power 
ami Xavif/aiion Co., decided by this Coiu1 in IÎM I. in which the 
II011. Mr. .lustice Carroll laid down with his usual clearness the 
principle governing in such eases (20 Que. Ix.lt. 500).

In that ease a company engaged a doctor to take care of its 
employees. The doctor had been negligent in an operation per
formed on an employee and the company was sued in damages. 
We sustained the action because tin- company had not taken pro
per precautions to ascertain whether the doctor was duly 
licensed as such, and as a matter of fact he was not licensed. But 
the distinction which was drawn in France, in Kngland and in 
the States was there brought out by the .Judge to shew that there 
was a difference between the ease decided and the case of the 
selection of a duly licensed physician In the ease at bar the 
doctor is licensed, having had several years’ practice. There is 
no evidence of negligence on the part of the city in the selection 
of this doctor and it cannot be held responsible even if negli
gence on the part of the doctor were shewn. So that however 
we consider the case there is no proof of fault against the ré
pondent and without such proof there is no responsibility. The 
action was not well founded and the ease was properly dis

missed.
Appeal dismissed.
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KENNERLEY v HEXTALL. ALTA.

Alberta Supreme Court. lip ml man. ./. October 20, IV It. S.C.
1, IXTklU'.KT MS 1 A—1)—WllFN RKOOVKHAIU.K—O.N CONTRACTS—ESTOPPEL.

Wlivre n will estate agent utipalates with the owner for a percent
age commission on the selling price of the lainls as ami when paid in, 
this does not necessarily import interest, and the agent may estop him
self from claiming interest as to specific tracts sold where he has 
accepted cheques for the commission covering principal only.

2. Contracts (III l>—ldft>—Transfer of propkrty—Lands—Salk.
A transfer of lands by the owner thereof to a corporation for sub

stantially all of which transfer the owner receives stock of the cor 
punition is a sale and not merely a change in the manner in which 
the title should lie held by the owner, especially where it appears that 
the owner (a) received some cash (6) values the shares at par or 
lietter ami (<•) fixed the consideration.

[See also Ktnncrley v. Ilextall. 0 D.L.R. 000, as to premature action.]
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iiuokkb’n nkkvicks—Sai.k iiy own kb.
XVlivrv a real «‘state agi-nt's ruin mission on "all lands" sold within a 

specilir sulMlivision during the continuance of his contract, is stipu 
lati'd to Ik- payable upon certain services ami expenses by him pro
moting the sale, whether the lands he sold "by the agent, by tlte 
owner, or hy any other person”: a sale in block by tin* owner to a 
«•or|Hiration for a price llxed by him substantially all of which is paid 
in corporation stock, is basis for the commission, the services ami 
outlay by tin* agent being establish«*«l.

|N«‘«‘ also Krmterleÿ v. Hrxtall. 1» D.L.I?. tHMl, as to premature action.]

Action by a real estate agent claiming commission based on 
a sale by the owner and alleging sufficiency of services and out
lay by the agent, the sale having been made to a corporation and 
the purchase price substantially paid in corporation stock.

Judgment was given for the plaintiff.
A. II. (Harkt, K.<'.. and Clifford Jones, K.(for defendant.

iiyndman, j. 11VNDMAN, J. :—The plaintiff is a real estate agent residing 
and doing business at ( 'algary, Alberta, and on April 21. 1911, 
entered into a written agreement (ex. 1) with the late defendant 
John 11 oxtail appointing plaintiff exclusively to act as his sales 
agent of certain lands particularly described in the statement of 
claim of which there remained undisposed of on February 7.1912, 
about 1.244 acres and on terms that the said John llextall would 
pay the plaintiff as and for commission and compensation for 
plaintiff's services, time, expenses and outlay 10 per cent, of 
the selling price of all lands which might be sold during the 
continuance of the agreement, whether the lands should be sold 
by plaintiff or said llextall or by any other person, and such 
payments should be due and payable and should be made out of 
the first instalment of purchase price when and as the same was 
received by the owner. The agreement also provides that it 
should bind the owner, his executors and administrators and 
should not be terminated by the death or incapacity of the owner 
and should only be terminated by the death or incapacity of the 
agent (plaintiff) or in the manner provided in the agreement.

It might be mentioned here that since the commencement of 
this action the said John llextall died and the proceedings have 
been revived against his estate, but all material facts leading to 
the claim of tin* plaintiff happened in the lifetime of the said

s. c.
1014

Kr.NNKBI kv 

Hkxtai.i..



18 D.L.R | Kknnkrlky V. 11 i:\T.XI.L.

lli'.xtall and for convenience any remarks hereinafter will be 
as if the said John llextall personally was still the defendant. 
It might also he stated that an action was begun in April, 1912. 
and tried before the Non. Mr. Justice Stuart (9 D.L.R. 609). 
who dismissed same on the ground that it was launched pre
maturely. but without prejudice to plaintiff to begin a fresh 
action later and the examinations on discovery of the said John 
llextall in connection with the first trial were by consent used in 
this action. The agreement never was terminated in the manner 
provided in the agreement at any rate up to the happening of 
the events which led to the present action. It was provided that 
the owner should immediately arrange for the subdivision of the 
lands and within JO days from the date of agreement furnish the 
plaintiff with a schedule of prices for the lots to be sold.

The defendant had at all times the right to fix prices for the 
lots and should approve of the forms of application or agreement 
to be used. etc. Everything appears to have been done to enable 
plaintiff to proceed to carry on a sale of the property along the 
lines indicated in the agreement and plaintiff did in fact enter 
upon the duties of selling part of the property and actively pro
secuted the business of selling same to the entire satisfaction of 
the defendant.

It was agreed between counsel at the trial that on November 
9. 1911. block as shewn in plan (ex. 5), consisting of HO 
acres was sold for the price of $100,000. and that plaintiff was 
entitled to receive commission thereon at the rate provided for 
in the agency agreement, viz., 10 per cent., out of the first pay
ments when and as same were received by the defendant. The 
terms of payment in connection with said sale were as follows : 
$1,000 cash on November 9. 1911. $24,000 February 1. 1912. 
$37,500 November 9. I ill 2 and 1913. The agreement of sale also 
provided for interest at 8 per cent, per annum. The payments 
out of which plaintiff would be entitled to receive commission 
were made at following dates : $1,000 at date of agreement. Feb
ruary 1, 1912, $1,000; February 6. 1912. $3,000; February 20. 
$2,000; February 27. $5,500. The plaintiff in fact did receive 
$10,000 in connection with the sale in two cheques as follows: 
March 23, 1912. $7,000; April 22. 1912. $3,000. It was admitted
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that defendant received interest at the rate of 8 per cent, per 
annum on the said payments between November 9. 1911, and 
February 27, 1912, and plaintiff claims that he should receive 
interest on these amounts up to $10,000 as from the dates when 
they were received by defendant until his claim of $10,000 or 
such unpaid portion thereof was fully paid. There was no 
agreement on the matter of interest, but Mr. Bennett contends 
that llextall should be held a trustee as to the interest (8%) 
received by him to this extent. No mention of interest was made 
at the time the cheques for $7,000 and $3,000 were given, but 
it was later charged up in an account rendered by the plaintiff to 
defendant.

There seems never to have been any settlement of this par
ticular item, but 1 am inclined to the view that at the time the 
plaintiff accepted the two cheques mentioned it must have been 
intended as a full settlement. I do not think that llextall could 
be looked upon as a trustee and at most would be liable for the 
legal rate of interest by way of damages. I. therefore, disallow 
this claim.

I now come to the more important part of the action, namely, 
the claim for (1) $12,998 commission on sales made between 
February 1. and March 29, 1912, with discovery of the dates of 
the respective sales and interest at the current rate on money 
since the respective dates of the respective commission as set up 
in para. f> of the statement of claim—and (2) $99,061.66 being 
commission on the total selling price as set out in para. 9 of the 
statement of claim with interest from June 28, 1913. until pay
ment. (3) Account, discovery, etc., etc.

On February 7, 1912, whilst in England and without any 
notification to or knowledge by the plaintiff the defendant 
entered into a written agreement (ex. 2) with Canadian 
Securities Ltd. of London, England, whereby it was provided 
that the Canadian Securities Ltd. should on or before March 30, 
1912, unless a later date was mutually agreed upon, or Canadian 
Securities Ltd. should be prevented from so doing, form and 
register a company under the Companies Consolidation Act, 
1908. with a nominal capital of £280,000, shares of £1 each with 
the purpose of acquiring the property comprised in the agency
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agreement of tin- plaintiff anil other lands hereinafter men
tioned. The memorandum and nrtieles of assoeiation and names 
of directors and prospectus offering shares to the public were all 
to be approved by the defendant. All costs, charges and ex
penses incidental to the new company were to be paid by Cana
dian Securities Ltd. including costs of obtaining valuation re
ports of the property, etc., and all other expenses down to first 
allotment of shares and it was stipulated that such expenditure 
not exceeding £0.000 should be repaid to Canadian Securities 
Ltd. by the new company. Clause 2 of said agreement (ex. 2) 
provided that the defendant therein called the vendor, should 
si ll and Canadian Securities Ltd. should purchase about 1.724 
acres coloured red on the plan filed as ex. 3 for the sum of 
£200.000 to be paid and satisfied as follows : As to £130,000 by the 
allotment to vendor or his nominee of 1 .‘10.000 fully paid up 
shares in the capital of the new company of £1 each and as to the 
balance at the option of the directors of the new company either 
in cash or by the allotment to him or his nominees of fully paid 
up shares to be treated as of par value or partly in cash and 
partly in shares fully paid up. The purchase price to the new 
company was not to exceed the sum of £208.000, the £8.000 being 
payable to the Canadian Securities Ltd. to be paid to them in 
cash or shares in the same proportions as the second £130.000 
should have been paid the defendant vendor.

It was also provided that defendant would make out at his 
own expense a good title to the property. Conveyance was to 
be completed on or before May 31. 1012, or at such later date as 
might be agreed upon in London on allotment of all the shares 
representing purchase money and not less than 30 per cent, of 
the cash purchase money (if any) the balance (if any) of cash 
to be paid within (i months thereafter, the defendant in the mean
time having a vendor’s lien for such costs and being at liberty 
to enter a caveat protecting such lien.

Para. 3 of said agreement provided for cancellation by one 
calendar month's notice in writing in ease the purchase money 
should not be paid and satisfied in the manner provided. The 
defendant agreed to join the board of directors of the new com
pany and not ns a local director in consideration of his receiving
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lii*s fees us an ordinary director. The defendant agreed at his 
own expense to assist in the promotion of the new company to the 
best of his ability by obtaining valuations and reports to be 
paid for by the Canadian Securities Ltd. and then proceed to 
Calgary forthwith to obtain same. The Canadian Securities 
Ltd. was to cause the agreement to be filed with the Registrar of 
Joint Stock Companies. The agreement (clause 9) further pro
vided that on completion of the conveyance the new company 
would enter into a covenant with the defendant vendor to observe 
and perform the terms and conditions of the agency agreement 
with the plaintiff and indemnifying the vendor (defendant) 
therefrom. Clause 10 also enabled the defendant to sell any part 
or parts of the property at any time previous to the completion 
of the purchase at prices not loss than those theretofore obtained 
by the vendor for lots or blocks similarly located and such sales 
were to be for the benefit of the new company if and when the 
purchase money is fully paid or satisfied, the new company al
lowing all usual and proper commissions, discounts, etc.

Pursuant to the agreement (ex. 2) a new company was formed 
and registered in England under the name of How ness Estates 
Ltd. and an agreement was executed between the ( 'lan 
Securities Ltd. and Bowness Estates Ltd. bearing date March 25. 
1912, which recited the agreement (ex. 2), and providing that 
the Canadian Securities Ltd. therein called the sub-vendors 
would sell and the Bowness Estates Ltd., therein called the sub
purchasers, would purchase said lands for £268,000, payable as 
hereinbefore mentioned, the sub-purchasers to have the benefit 
of and adopting the said agency agreement with plaintiff. All 
the provisions of agreement (ex. 2) (except clause 1 ) was deemed 
(mutatis mutandis) to be incorporated in the said agreement (ex. 
3) and the new company is to indemnify the sub-vendors from 
the provisions of the plaintiff’s agreement. When the purchase 
was completed the sub-purchasers were to pay or allot to the sub
vendors £8.000 cash or fully paid shares in the proportions men
tioned. If the principal agreement (ex. 2) was determined, 
agreement (ex. 3) would also determine without compensation 
to either party.

It will be noticed that the agency agreement (ex. 1 ). affected

3
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only about 1.244 arres and thv quantity of land included in the 
agreement with Canadian Seeurities Ltd. amounts to 1.724. It 
appears that on April 22. 1910. John llextall sold to Astley & 
Shaekle a one-half undivided interest in 4HO aeres adjoining the 
lands in the agency agreement for $40 per acre. On April 20. 
1912, llextall re-purchased their interest at $.*>00 per acre or 
$120,000. one-half cash and balance in shares in Bow ness Estates 
Ltd., then being formed. Eventually Astley & Shackle received 
from defendant cash and £19,658 in shares of the new company 
in full settlement. This 480 acres was, therefore, added to the 
1,244 and transferred to the Bowness Estates Ltd., making the 
average price of the whole per acre about $750.

llextall in order to qualify as a director subscribed for and 
was allotted shares to the amount of £200. Later on lie pro
ceeded to Calgary to obtain experts’ reports and valuations. A 
lengthy prospectus was issued containing amongst other features 
a statement from Chalmers, Wade & Company, chartered ac
countants, shewing prices realized from the sale of portion of tin- 
land included in tin* Kenncrley agreement and such sales were 
no doubt due largely to the work and energy and skill of tin- 
plaintiff. The time for completion of the transaction was ex
tended by llextall and on June 28. 1912. a transfer was duly 
executed and registered on July 23, 1912. in the Land Titles 
Office at Calgary, whereby Bowness Estates Ltd. became the re
gistered owner of the lands in question free of incumbrance. At 
the time of the transfer llextall received in cash £15,000 and 
£245,000 in shares in the company. Out of these shares llextall 
discharged part of his liability to Astley & Shackle by transfer 
of certain of them. He has also transferred a number of the 
shares to members of his family and on October 7. 1912, he held 
himself £200,000. (See examination for discovery, questions 
598, 599.)

In addition to the sale of 80 acres for $100,000 already men
tioned it was agreed between counsel at the trial that llextall 
himself, in England, on March 14. 1912, sold 83.90 acres, being 
blocks 42 and 43, for $125,000. This sale was to the International 
Realty Co. and was accompanied by an agreement to agents in 
England to withdraw all lots in the sub-division from sale there
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ALTA. for one year from that date. Payments were made in excess of
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the 10 per vent, commission which in the ordinary course would 
be due to the plaintiff, but the benefit of the sale was agreed to

Ke n new,r y
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be for the Bowness Estates when the arrangement was consum
mated. The commission on this sale would, therefore, be $12,500.

HyndniRii .1.
which has never been paid the plaintiff. There were other sales 
made also for the benefit of the new company aggregating $4.980. 
upon which no commissions were ever paid the plaintiff, two of 
the lots having been sold by plaintiff himself for $715. The com
mission in the ordinary course of affairs on this last sale being 
$498, the two items totalling $12,998. These sales were made 
before plaintiff had any knowledge of the arrangement between 
liextall and the company. Counsel for defence contends that if 
it is held that the plaintiff is entitled to commission at all he 
should not receive the said $12,998, as the sale was for the 
benefit of the company and after the agreement to sell, but only 
on the price per acre of the lands so sold as disposed of “cn bloc” 
to the company, viz. : about $750 per acre. liextall also admitted 
in his examination on discovery that he regarded the shares as 
being worth par or even more than par. Also that the new 
company had disposed of about $750,000 of the property and 
that he has received cash dividends from the company. The 
question then to be decided is. was the transfer to Bowness Es
tates Ltd. a sale or was it merely a change in the manner in 
which the title should be held by the owner liextall. If liextall 
had incorporated a limited company for the purpose of being 
able to escape certain personal liability or for convenience of 
handling the lands. I would not think that sufficient to justify 
plaintiff in claiming the commissions as set forth in the agency 
agreement, although he might possibly have an action for dam
ages owing to the changed position.

The transaction, however, is quite different from a mere 
change in the title as last mentioned. It has all the ear marks 
and accompaniments of an absolute sale. It is true liextall is 
the largest shareholder and one of the directors, but there arc 
four others according to the prospectus, all gentlemen of appar
ent high standing and strangers to defendant, each of whom 
would have as great voice in directors’ meetings as defendant.
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The price of the land was fixed and the method of judgment 
fully provided for. Furthermore, defendant’s agreement bound 
him to act as director for only three years, lie also received 
about .%">().()(H) in cash ; the fact of outsiders paying in so sub
stantial a sum of money, thus insuring their interest and in
fluence in connection with the property must have been of great 
consideration and advantage to defendant, lie also purchased 
the interest of Astlcy & Shackle largely by payment in shares; 
has received substantial cash dividends from the company and 
what to my mind is also significant, lie himself values the shares 
at par or even more.

Mr. Clarke urges that if the transaction is held to be a sale 
then the commission payable should be divided between cash and 
shares in the proportion in which llextall received them. But I 
do not think such a contention a good one. In the first place 
llextall did receive at the date of sale and since in dividends 
a sufficient amount in cash to pay the commission. There was 
no agreement on plaintiff’s part to take anything but cash and 
if defendant under the circumstances of this case decided to 
accept shares in lieu of cash which shares lie regarded as good 
as*or better than par and discharged all further liability of the 
company for purchase money, 1 am of the opinion that plaintiff 
had a right to expect his commission payable when such arrange
ment was consummated. On the other hand there is nothing to 
shew that defendant himself ever contemplated paying plaintiff 
in shares, lie endeavoured to escape his liability by engaging 
the new company to protect and carry out the agency agreement 
with plaintiff. Plaintiff knew nothing of the arrangement until 
after it had all been agreed upon in England. When lie was in
formed of it he refused to accede to defendant’s request to con
tinue on as agent for the new concern. I think plaintiff was 
quite within his rights in declining to act for the company. I 
am. therefore, of opinion that the transaction must be regarded 
as a sale entitling plaintiff to his commission provided for in the 
agency agreement.

The wording of the agency agreement is plain and unambigu
ous. Para. 5 says ;—

The owner will pay to the agent as ami for commission ami compensa
tion to the agent for his services, time, expenses ami outlay ten per cent.
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of tin- gnm* «.filing price of tiff IumiIh wliivli « tv *oli| within aiilNlivision of 
I to wnv** h fores i«l liming tin* continuum'*' of I hi* contract whether the 
same Im* *o|i| h\ the agent. Iiy the owner, or hy any other peraon, ami »ueh 
payment* «hall lie due ami paya hie ami aliall In* imule out of the li r*t in 
Htaliiieut of purchase price when ami a* the same i* received hy the owner.

It might well hr argued that the agreement contemplated 
only a commission on sales of separate or grotipN of Iota within 
the sulsl'maion ami not on a wile “en hloc.** The object, how
ever. evidently was to dispose of the whole property in any event 
and the owner had at all times the ahaolute right to fix priera. 
If he wan fortunate enough to find a purchaser for the entire 
property at a witisfaetory prier or consideration, I do not nee 
how he would he any worse off than hy selling retail. In my 
opinion it would he of great advantage to escape the trouble and 
expense of the many details which a multitude of wiles would 
cause. The agreement does not restrict the character of wdes to 
be made. It does not say whether the lots shall he large or small 
or how many there shall he. It says the plaintiff shall receive a 
commission on ‘‘all lamls which are sold within the subdivision.”

It is. therefore, necessary for me to decide upon what basis 
commission should he paid on the sale for $125.000 to the Inter
national Realty Co. and the other smaller sales to individuals 
amounting to $4.205 and the sales made hy the plaintiff himself 
amounting to $715. The transaction between llrxtall and the 
Bowness Kstates must In* taken to have Item made as at the date 
of the agreement of February. 1913. Plaintiff does not claim 
damages, but commission, on the sales by defendant. If then the 
sale of the whole property was made as of February, 1912, and 
the other smaller transfers were made afterwards and for the 
benefit of Bowness Kstates Ltd.. 1 do not think the plaintiff can 
claim his 10 per cent, commission on more than defendant actu
ally received. Then, again. Mr. Bennett also contended that the 
land sold hy Astlcy & Shackle was bought at $500 per acre and 
tendered evidence to the effect that it was much less valuable 
than that comprised in the agency agreement. This may be so. 
hut as Ilextall had the right to fix the prices and as no distinr 
tion was made at the time of wile in February. 1912. I think it 
ought to he held that commission should he charged only on the 
average price received for the whole property which was stated
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to he about $750 aero. Il was admitted at the trial that ALTA, 
there should be a set-off or eounterelaim of $208.27. s. c.

There will be a reference to the Clerk of the Court to a seer- 1914 
tain the amount of the selling price to I lowness Instates Ltd. of Kennkri.ey 

the land included in ex. 1 intended to be comprised in the agree- in nt*%, i 

ment to Canadian Securities Ltd. (ex. 2). and the price thereof ( 
which shall be fixed at the average price per acre of the whole of 
the lands included in ex. 2.

There shall be judgment for the plaintiff for 10 per cent, of
the amount of purchase price as so found by the clerk, together 
with interest thereon at the rate of 5 per rent, per annum from 
•lune 28. 1012. and costs of the action less amount of defend
ant’s counterclaim. $208.27. There will be no costs of the coun
terclaim. Kit her party shall be at liberty to apply from time 
to time as they may be advised.

It might properly be mentioned that the defendants at tin 
trial put in as ex. 10 an agreement between the plaintiff and one 
William Pentlowe Taylor whereby the said Taylor should par 
t ici pate in the commission earned by the plaintiff under his 
agency agreement. Mr. Taylor, who is a solicitor of this Court, 
undertook in open Court to abandon any claim he might have as 
against the defendant thus eliminating any necessity to consider 
such agreement in this action.

•/ ml if nu ill for f tin in I it).

DINI v BRUNEI IMF.

./ udieiul Com mil hi of tin Prirfi Coil neil. I,ont Un mil in. I.onl Moulton. |- t -
Lord Parker of W'addiiujton. and Lord Sumner. Mini 22. 1014. |,(j ^

1. Evidents i 8 II D—125)—Oni s—Exceptions ok exemptions—Railway
CONSTRI CTION CONTRACT—STATEMENT AS IIAHIH FOR SUBSIDY.

Where ii railway enmitruetion contractor ami Inn employer stipu
late that the payment to the contractor of a certain item of the eon 
tract price mast depend upon the contractor's statement of the construe 
tion cost I winy passed by the Federal (lovernment as huai* for a speci 
tied additional subsidy, the employer is relieved from the payment 
where the subsidy in question is withheld by the Government on the 
ground, among others, that the contractor’s construction statement is 
not even in part established, unless the contractor satisfies the onus 
shifted upon him and iillirmalively proves some other efficient cause for 
the denial of the subsidy.

25—IS n i ii.
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Lord Dunedin.

Appeal from the judgment of Quebec King’s Bench (appeal 
side) sustaining a release of part of the contract price by a rail
way construction contractor conditioned upon his furnishing to 
the federal government satisfactory proof of the cost of con
struction of the railway as a basis for a subsidy.

The appeal was dismissed.

The judgment of the Board was delivered by

Lord Dunedin The respondent being interested in some 
stone quarries situate a few miles distant from a portion of tin 
line of the Canadian Bacille Railway Company was anxious to 
have a branch line constructed to tin- said quarries. By the 
Canadian law, subsidies arc paid by the Federal Government 
under certain conditions for the construction of railway lines. 
The eventuality of the matter was as follows: The C.R.R. Co. 
procured the passing of the necessary Acts of the legislature for 
the construction, and arranged with the Government to construct 
the desired railway. Mr. Brunet contracted on certain terms 
one of which was that he was to receive the Government subsidy 
to make the line for the C.P.R. Co. Mr. Brunet sub-contracted 
the line to the appellant Mr. Dini. Mr. Dini was to be paid a 
lump sum and extras at a certain rate. The line was constructed, 
and Mr. Dini rendered his account to Mr. Brunet for $55,423. 
being $37.r>00 for the lump sum, and $17,923 for extras. Mr. 
Brunet disputed the extras, and the matter was settled by an 
agreement, which forms the basis of the matter in dispute.

The agreement was as follows, the material parts alone being 
quoted :

Que le compte «h» lai partie «le necmule part pour tel» travaux est «le 
cinquante-cinq mille quatre-vingt-trois «lollars et soixante-quatorze «-entin* 
suivant «Hat actuellement eu possession <!«•* parties aux présentes.

M. Brunet s'engage A payer A M. Dini, A tout événement, la somme «le 
UjtlMIOO), équivalent au montant «lu subside ailditionel A étr«* payé par b* 
gouvernement fédéral pour les trois premiers milles «lu «lit chemin de fer. 
(Si le compte ci-dessus mentionné «le M. Dini <ist réduit par le gouv«*nu*- 
ment fé«léral ou s«-s olliciers, «*t si A cause <!<■ cette réduction le subside midi 
tinline! «le $.‘1.200 par mille n'est pus payé en plein, mais s«* trouve ré«luit. 
cette réduction sera supportée par M. Dini.)

Cet exposé fait, il est convenu, et M. Dini consent à cela, que si le parle- 
ment féiléral votait un subsiile pour le quatrii'me mille et une fraction du 
dit chemin «b- fer. pour lequel mille «-t mie fraction aucun subside n’est
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pncoi'o vote*, 1c |ii'ciiii(‘i' kiihsiilc npparticndra A M. Ilrmict, <*t It* IMP
adilitioiiucl appartiendra à M. Ditii.

A raison de ce <juc ci-dcssus >1. Ifini donne à M. Unmet quittance pom 
toute rétdaination qu'il peut avoir contre lui à raison du contrat ipi’il a tait
avec lui pour la construction du dit chemin de fer Staynerville Itrane. Dim

Tous les paiements à être faits seront faits ft la I{ample tVlhadielaga.
au compte de M. Dini.

Le paiement fl faire par M. Brunet à raison du subside additionnel pont , 
les trois premiers milles devra être faite dans «i\ mois de cette date.

Before going further it is necessary to revert to the matter 
of the subsidies.

According to the bargain between the Government and tin 
C.IVK. Do. the subsidy was payable in two divisions, first, a pay 
ment of $3,200 per mile on each mile or fraction of completed 
railway; second, a payment of tin* half of such sum per mile as 
the completed railway cost in excess of $10.000 per mile, with a 
limitation in any event to $3.200 per mile. It should further 
he explained that as originally authorized the railway was three 
miles in length : it was " increased to a length of
four and a fraction.

The , who is the representative of .Mr. Dini. sues .Mr.
Brunet, the respondent, for payment of $0.000. Originally a 
claim was made for a further sum in connection with the ex
tended portion of the railway, but that claim has been abandoned.

The respondent resists payment, alleging that as a matter of 
fact the additional subsidy in respect of the three miles has never 
been received by him.

The facts as to this are as follows. The ( '.l\|{. Co. duly ap
proached the Government for payment of the subsidy. The 
Government admitted the claim to and paid the original, or first 
part of the subsidy, viz... of $3,200 per mile. But as regards the 
additional subsidy they decided that the C.IMt. Co. had failed 
to shew that the cost of the line exceeded $15,000 per mile. The 
reason why they failed to shew this was because the statements 
they put in were not properly vouched. Now the statements they 
put in were statements of the cost of the line divided into three 
heads. Head I. was sums paid by the < \I\R. Co. amounting to 
$15.000 odd : Head 2. sums paid by Mr. Dini amounting to
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IMP. 4, and llr.nl sum |>oi«I hy Mr. Brunet amounting lu
r *•_>;>.(Mill U.l.l 11 will hr olwvrwil licit I hr sums paid hy Mr. Dini
1014 a it exactly I hr ligures lin out hy Mr. Dini s account mi-
1,,xl deled In Mr. Brunet. 'I’hr (Jovcriiiueilt official hrhl licit su fur

us llir sums paid hv llir C.I’.K. l u. xvcrc concerned. tliex were. in
tin \i r.

great purl, though nut milirrly established. hut that ;is regards 
1 ' llir sums paid hy Mr. Dini and Mr. Bmiel. tlirv wrrr really not

established at all. Thr wliulr «pirslion. llirrrfurr. turns on llir 
true meaning of the agreement. The appellant argues licit 
there is an absolute undertaking un I hr part of the respondent 
lu pay $!).(><><). and licit licit obligation is only elided if the dr 
fault of the subsidy is shewn In hr due lu llir rutting down of 
Mr. I Mill's aeeoimt, and In that alone, and that as llir failure of 
thr subsidy was just as iniirli In lie «I to the mm substan
liât ion of Mr. Unmet's aeeoiiut In say nothing of thaï of the 
( MM{. Co. t lie clause relieving Mr. Brunei of llir payment dors 

not apply.

It is first to hr observed licit it is obvious that thr parties 
to the agreement knew perfectly well that Mr. Dini’s account as 
rendered was. along with the others, to serve as forming one 
of the ingredients of thr grand total of expenditure which alone 
could justify the exaction of the additional subsidy; and thex 
knew that that account would lie subject to investigation and 
audit hy the (iovmimnit. Keeping this in view their Lordships 
go so far with the appellant in thinking that there is to begin 
with an engagement on the part of Mr. Brunet to pay $!).<!()U 
and that the onus therefore lies on him to shew that lie is 
within the exception. It seems to them, hoxvcvcr, that he has 
Itrimit facie discharged that onus xxhen he has sliexvn. first, that 
Mr. Dini's account has. in fact, been “ réduit by the (lovcrn- 

mciit officials (in point of fact it was “cut down” to nothing, 
being in Inin disallowed) and, second, that ill the result no sub
sidy xvas paid. It might have been possible (if the facts had 
permitted of such result ) for the appellant to have again turned 
the tables by shewing that it xvns the non substantiation of the 
other accounts, and not of that of Mr. Dini. that caused the 

flovernment oflicials to refuse to pay. Such a proceeding xvns.

1
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however, mi the facts un known ipiitc i ni |>ommî I »!«*. him I it Him IMP.
fore seems to tlicit' Lordships Hint lin- respondent lins established
that lie is within tin* won In of exemption.

Tlicir Lordships arc accordingly of opinion that tin* judg Dim
inviit of 11n* Appt'iil Court of tin- Province of (Quebec wan right 
and t In \ will Iniinhly advise 11 is Majesty In dismiss tin appeal
with eustN.

. I /»/»(<// ilisinissni.

PROVINCIAL FOX v TKNNANT NS.
\ "in Siuhn Sii/inim I'mnl. Ih i/sihih . ./. | iii/umI Jli. I'll)

1 l\X III! M l ijVIF | I ' \ HIM \ Ml I Mill XSIe HIIIKW I I1IMIUMM

WHI 11 MIN Ml VMM.. I MINI ION KVI'I.VV At ION I IlMICVl I Mill
lllll H HIXKM.

\ v\ ri 114*11 nyirviiiviil hI' >;i le n|" IiiviI iiiiiiiuiU ha. gi. I 'I il*' fu\e«i i«
I" tie iiilei |iri'li'il in I lie liglil uf nit I hr rirniliiot iilirr* -111 ti mill I i n^* I In 
I m l iei ni I lu- lime il \vn«* nimle, mul if il In-iii iiili'i nnl ev iileiive uf 
nu i n I fill inn in «lent willi I lie |irngeny nf Hie vemlnrN nun %1-H'k nml 
'••ell i- 'liewn In lie in line willi I lie imliium eulll He nf (lie \emtur‘« 
lilliiiiei-*, silt'll n 11*1111 lllllv In' mut inln I lie eniitrnet till tilingli lliere 
" 'iilil iml u|herwi*e linve lieen -iillii ieiit |nmi| eviiletiee | i wnnniil n 
lefurinnliuii nf llie emlrnel In milling n speeilie i lnii-e in riiiliinh niieli

Action hy a < my whom* luisinesN is breeding and wiling statwnent 
faxes for the purchase price of a niiinlier of “blue foxes.’’ Iiascd 
on a written agreement executed hy the defendant as purchaser, 
the defence setting ll|> certain correspondence and verbal negoti 
atioiis to vary the writing and involving the <|iicMlion as to win 
I her the agreement was eonsisteiil only with a common inten
lion hit ween the parties that the deal was to lie with foxes bred 
by the plaintiffs themselves and which the plaintiffs were in the 
market to breed and sell though such ‘ was not expressed
in the iustruinent.

The plaintiff < my had its head office at St. John in the 
Province of New Itrimswiek and the defendant resided at Am 
heist in the Province of Nova Scotia. Verbal negotiations took 
place over the telephone between the defendant and all agent of 
the plaintiff company resulting in a verbal bargain for the pur 
chase by the defendant of two pairs of blue foxes to be born in 
the plaintiff company's ranch at St. John. A few days later a 
written agreement was exmited by the parties for the sale and
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delivery of 1 In* fox vs hut omitting all reference to the term of 
the verbal agreement that they were to be born in the plaintiff 
company’s ranch at St. John. Defendant re-read the agreement 
a few days after he executed it and discovered the omission and 
then wrote and sent the following letter to the plaintiff’s sales 
agent :—

With further reference to the four pairs of blue foxes I now have under 
contract with you. it was verbally understood between myself and Mr. 
Marker that these foxes were to be the progeny of the blue foxes now being 
ranched b\ you in the vicinity of St. John and it was distinctly understood 
that in no case are the foxes that I am to receive to be foxes born in Alaska. 
This is tin1 verbal understanding that I had with Mr. Marker although it 
is not mentioned in your contract. Please continu it by letter and oblige, 
and in reply thereto he received the following letter :—

Your letter of April 14th at hand regarding blue foxes. If you would 
be kind enough to send us back the contract we will mail you new con
tracts to sign ami will state in the new contracts that the blue foxes will 
be born on the ranch in the vicinity of St. John. "I his will no doubt meet 
with your views.

Upon receipt of this letter the defendant filed it away with 
his contract, being satisfied that the correspondence fully pro
tected his right to receive foxes born in St. John. No blue foxes 
were born in the company’s ranch at St. John that year and the 
defendant refused to accept any other and plaintiff brought ac
tion to recover the purchase money. The defendant counter
claimed for reformation of the agreement and also for a return 
of a deposit of $160 paid on account of the purchase price.

The action was dismissed and the latter part of the counter
claim was allowed.

V. 7. Pat on, K.C., and Janus A. Hameau, for the plaintiff.
F. L. Milner, K.C., and L. E. Ormond, for the defendant.

Dryhdaiæ, J.:—The plaintiff company is a company incor
porated and doing business chiefly in New Brunswick. Its busi
ness is the breeding and selling of foxes. In April, 1913, it 
entered into an agreement (set out in the claim) with the defen
dant for the sale of two pairs of the breed of foxes known as 
“blue foxes.’* The difficulty between the parties has arisen by 
reason of the defendant insisting that the subject-matter of the 
agreement related to foxes bred by plaintiff company, whereas 
plaintiffs insist that any blue foxes of any breed purchased in
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Alaska or elsewhere fit the contract. 1 am not at liberty. 1 think, N S 
to vary the contract which is in writing. The defence seeks to s.C. 
reform it. but in view of the Hat contradiction between Mr. Bar- 1914
kcr and Mr. Tennant 1 am of opinion the doctrine of reforma- provincial 

lion cannot be exercised in favour of defendant. The matter 
before me is the interpretation of the admitted written agree- Tknnant. 
ment and this must be interpreted as it is on its face in the light nry^mié, j. 
of all the circumstances surrounding the parties at the time of 
the making. Was it the common intention of the parties, on 
reducing to writing their agreement, to deal with foxes that 
plaintiffs were in the market to breed and sell? Is the agree
ment really consistent with this and with this only. The sur
rounding circumstances, especially previous dealings and the 
correspondence, lead me to think that it was the intention of the 
parties to make a contract respecting foxes to be bred and sold 
by plaintiff company. This company was in business to breed 
and sell this peculiar breed of foxes. It is selling in the ordin
ary course its anticipated product and if it had not been for its 
failure of pups in this ( 1913) year 1 fancy no one would have 
supposed this agreement was dealing with anything except plain
tiff company’s own product. Certainly in this case plaintiff 
company's selling agent and defendant both thought so. Whilst 
the contract cannot be varied, 1 think 1 am at liberty to scan 
critically all the circumstances surrounding the parties at the 
time of entry to interpret it and to apply it to the subject-matter 
that it was properly ’ to deal with. I think the agree
ment on its face bears internal evidence of an intention to deal 
with plaintiff company’s own product. This coupled with the 
correspondence and dealings established by the evidence con
vinces me that the defendant’s position is well taken. 1 find the 
failure to complete was not owing to defendant's fault but to 
the misfortune that overtook plaintiff company’s enterprise dur
ing the year in question.

I am of opinion the action ought to be dismissed as against 
defendant, and that defendant is entitled to a return of his de
posit by virtue of his counterclaim.

Action dismissed and counterclaim 
allowed for the deposit.
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ALTA. REX ex rel. LIVINGSTONE v. McNAMARA
£ ç I Hurla Sii/tn'mr Voui'l, Iren, •/. October -0, I ill 4.

lflH I. Uksivkhs i# IK—57)—Hkmuvai.— Dinqialikication—Gkoimih ok — 
Mi Nu ii'Ai cm .veil..

A member of a municipal council is disqualified from sitting where 
it appears that his judgment may he clouded hy having a personal in 
teres! in a contract with tin- municipality and the disqualifying pro
vision of see. *22 of the Kdnionton city charter a Meeting any member 
of the city council who lias any such interest is construed strictly.

statement Aitmvatiox to vacate the seat of thv inayoi* of Kdnionton 
for his alleged interest in a contract with the city.

The application was granted.
A. M. Sinclair, for relator.
S. .1. Dickson, for respondent.

I'-- * 1 vks, J.:—This is an application before me in Chambers for
an order declaring that W. .1. McNamara, the respondent has 
become disqualified to hold his seat as mayor of the city of 
Edmonton. The necessary fiat granting leave to serve notice of 
the application, required by see. 192 of the Edmonton charter, 
has been granted by Mr. Justice Keek and the recognizance ap
proved. The proceedings seem to have been regular and I shall 
take only the merits into consideration.

The ground upon which the relator relies is an alleged con
travention of the statutory provision contained in the first para
graph of see. 22 of the Edmonton charter, which reads as fol
lows :—

. . mi person having hy himself or his partner an interest in any
contract with or on behalf of the city shall he qualified to he a
member of the council.

This is a provision that for a great many years has, in effect, 
been incorporated in municipal or local government legislation 
in Great Britain, Canada and the Cnited States. The principle 
underlying it is obvious. No person should be or become member 
of a municipal council who cannot give a disinterested vote on a 
matter of dispute that may arise. If his judgment may be 
clouded by self interest in a matter of contract or quasi contract, 
he should not be a member of the council.

The facts in evidence here are shortly as follows: Previous to
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April 28. 1914, a number of publie-Npiritod eitizeiiM of the city of 
Edmonton, in the interests of the eity's welfare uNsoeiated them 
■elves together, hut without ineorporation, under the name of 
“The Edmonton Ad. Club.” One of the objects of this club 
appears to have been to discover natural gas in such location and 
quantity as would make it available for general use by the eiti 
zens of the city. Funds for this purpose xvere subscribed by tin- 
members, of whom the respondent was one, he having subscribed 
$5,000 and paid over to the club a part. viz. : one thousand. Tin- 
idea of the club was that if successful in the discovery of natural 
gas in such quantity and location as xvould make it desirable for 
city use. then tin- whole matter should be acquired by the city at 
its option, and the members of the club would receive back such 
sum as xxas actually expended in the discovery. To bring tin- 
matter to a definite basis xvith the city an authorized member 
of the club attended at a meeting of the city council on April 
28. 1914. and made the club's offer as above outlined, and tin- 
council thereupon at that meeting passed the folloxxing résolu 
tion :—

Ï lint the mpicwt of tin- Ad. ( till» to him- nil agreement drawn wherein 
it should In- allowed to drill for gas. In- granted, and that iqion gas living 
found in quniititie* satisfactory to the council, the same will In- taken 
over at cost, reimbursing the Ad. ( lull what they have put into it. and 
that the necessary expenditure In- authorized to place an expert inspector 
on whatever may lie deemed neeessnry liy the eotntni«sinners, on la-half of

The relator urges that the moment this resolution xvas passed 
the mayor, as a member of the unincorporated Ad. Club, became 
disqualified in his seat on the council, and in this instance, I 
regret to say, I think the relator is right. This judgment in 
effect punishes a man for an net not only innovent in itself, but 
praiseworthy. Here it is not pretended that the respondent was 
seeking private gain, quite the reverse. The members of the 
club were bound to be out of pocket to the extent of interest on 
their money, at all events.

All that the respondent did appears to me just what a public- 
spirited citizen and municipal councillor should do if the laxx 
permits. But I am compelled to construe sec. 22 of the Edmon
ton charter strictly and in the light of many judicial decisions
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McNamara.

such construction will embrace nn act such as here complained of 
and disqualify the respondent. The latest authority I can find 
upon the necessity of strict construction of the section and the 
effect is a judgment of Mr. Justice Riddell in the case of Hex ex 
rel. Fitzgerald v. St a pie ford, reported in 13 D.L.R. 8f>8.

It would also appear to be well established by judicial deci
sions that whether the contract by reason of which disqualifica
tion is urged be enforceable or not at law is immaterial : See the 
judgment of Robinson. <\J., in Hty. ex rel. Moore v. Miller, 11 
U.C.Q.B. 4(m. and of Wilson. J.. in Reg. ex ret. FI nett v. Gau
thier, •'» l*.R. (Out.) 24.

The evidence further shews a contract entered into between 
the International Supply Co., Ltd., and the Ad. Club and re
spondent and others on March 5, 1914; the incorporation under 
the Companies Ordinance o' Ad. Club under the name of 
“Edmonton Industrial Asso lion Drilling Co., Ltd.,” at the 
end of August. 1914. and an agreement entered into between 
such incorporated company and the city at the same date, but I 
cannot see that these facts in any way affect the position forced 
upon the respondent by the resolution of April 28.

The relator may take his order applied for but under the cir
cumstances there will be no costs.

. I />/>/ ica I io n gra nted.

ALTA

S.C.
1914

REX ex rel. LIVINGSTONE v. EAST
Alberta Supreme Court. Ivee, ./. October 20. 1914.

I. OmcKKs (8 IK—67)—Hkmovai.— Disqi ai.ifu ation—Ckoimim of — 
Mi xieir.u. roexeii..

The provision of see. 22 of the Kilimmlmi city charter disqualifying 
any iiicmhcr of the city council who either by himself or his partner 
has an interest in any contract with the city must lie construed strictly 
and the seat will lie vacated whether or not the contract appears (a) 
to have personally hemditted the respondent or (6) to lie even enforce
able at law.

| If ex ex ret. Fitzgerald v. Rtapleford, l.'t D.L.R. S.'iH. and Reg. ex rel. 
Moore v. Miller, 1 i U.C.Q.B. 405. referred to.]

Application to vacate the seat of a member of the Kdmonton 
city council for his alleged interest in a contract with the city. 

The ation was granted.
A. M. Sinclair, for relator.
S. A. Dickson, for i

Statement
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I\'K8, J.:—This is a twin application by the Haim- relator as ALTA, 
in the matter of W. .1. MeNainara ami it was agreed that the s. c. 
evidence in the first should apply in this. 1914

For the reasons given in the judgment of even date against Livinohton* 

W. J. MeNainara I am here likewise compelled to declare that e^t
dames Fast became, on April ‘28. 1914. disqualified to hold his ----
seat as an alderman of the city of Kdmonton. Judgment accord
ingly without costs.

Jndgment accordingly.

HOBBS v. ATTORNEY-GENERAL OF CANADA.

Alberta Supreme Court. Scott, Stuart. Itcck amt McCarthy.
October 23, 11114.

1. AhKIOXMKXT (6 1—7)—Ft'TVSe WAIlKH—CHKUITOK'h KIlillT TO IMPOINB.
Cnles* » iinm Inis assigned nr charged It in future* «-anting* nr lias 

made it sum |iityithl«* nut of them. they cannot I** prospect iv«*ly im- 
pouml«*«| by any of hi* creditor* by any ordinary procès* of execution 
wltether legal or e«|iiitalile. -

[llolmcH v. Mill aye, 1181131 I Cy. It. 651, it|i|iliei|. |
2. Kxkmptioxh (#11 A—HU—Wahkn—|‘i iii.k okkici: i xokk thk Cbowx

—Rioiit ok attach mk.xt—Kxhubii.ity.

Where it judgment debtor hold* a public ollice under the Crown 
whose remuneration is payable out of national funds, c.y.. in the R.N. 
W.M. Police force it. is contrary to the policy of the law that his re
muneration. intended to maintain him in a state of usefulness in the 
force, should he suhji*ct to attachment or other method of execution.

3. COVRTH (| IV—250)—Jt KIMDIVTIOX—RkI.ATIOX OK PROVINCIAL TO KKD-
BSAL—EXVIIKQVKR Col RT—Al.IlKRTA Sl CHKMK Col RT.

The Alberta Supreme Court has jurisdiction to entertain an applica
tion for an ord«*r for the appointment of a receiver of moneys owing 
by the Crown to a public ollieer whose remuneration is payable out of 
national funds, e.y.. a mendier of tin* R.N.W.M. Police force, notwith
standing the jurisdictional provision* of tin* Kxche«|iiei» Court Act. 
R.S.C. 11*06 cli. 1411, which are not exclusive.

Appeal from an order of Simmons, J.. iippoinling a receiver 
of moneys owing by the Crown to a public officer.

The appeal was allowed.

ALTA.

S. C.
1914

Statement

II. /{. Milner, for appellant, defendant,
(S. II. O'Connor, K.C., for respondent, plaintiff.

The judgment of the Court was delivered by 
Reck, J.:—This is an appeal from an order of Simmons. J.. 

appointing a receiver of moneys owing by the Crown to the
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In Lid (I tnlalt v. Montrose (1791), 4 Tvnn. Rep. 248, it was ALTA,
livid that the future half pay of an army officer was not assign- s.r.

‘ able. In McCarthy v. do aid ( 1810). 1 Ball & B. 389. the Lord 1»14
< 'hanvvllor said :— Hohhn

It has decided IniiIi ut law ami in equity. I hat l In* half pax nf an Xttohnkv
officer is not assignable or altavhahlv. on |»rim*i|»l«*>« of |iiihliv policy In Uknkkai,
tin* case of Slant' x. I.iililrnlnlr, * .Xnstr. >VI!I, tlit* reason given was that hr Canada. 
may he forthcoming when his services arc re : Inn bud Chief Baron r^iTj
McDonald in his judgment makes a distinction lad ween the ease of a half 
pay oltieer and a |iens|on granted to an individual.

I continue to quote from his judgment for the purpoHe of shew 
ing the proper procedure in eases where the moneys sought to 
be taken in execution are owing to the judgment debtor by the
( 'rown.

In this ease, the grant of the pension was to bird Westmeath and his 
nssifiiiH. lie has assigned il to the defendant, who is in receipt of it. and 
payment is made to him on his receipt. It is not a ehttsr in art inn. Imt a 
grant and may lie reached hy the process of this Court and the proper 
method of ctlWting this is |»y restraining the defendant from receiving this 
(tension and directing the sequestrators to receive the same at the Treasury 
without serving any order on the birds of the Treasury for that purpose.

Wells v. Fonder ( 1841). 8 M. & W. 149. 10 L.J. Kx. 21(5. 
is to the 8»me effect. Lord Abinger. <ML. says:

This pension is on the same fooling as half pay of an ollicer in the 
army and. therefore, is not assignable. It is essential to the welfare of 
the community that puldic servants have the means of decent subsistence 
without sullering from povertx which often occasions the destruction of 
moral principle.

Parke. B., and Alderson. IV. adopt the opinion of Lord 
Kenyon in Florin v. (UUam, :> Term. Rep. 981. In Locos \.
Harris (188(5), 18 (j.B.I). 127. the distinction between half pay 
and a pension was recognized, but as by statute the pension in 
question was inalienable, it was held that it could not lie taken 
in execution. In Apthorpi v. Apthorpi (1887). 35 W.R. 728. it 
was held that the full pay of an officer in the Royal Navy on 
active service could not lie assigned and. therefore, was not 
exigible by any method of attachment. Cave. .1.. in IL Minnas.
118911 I Q.B. 594, says that
to make the ollice a public oltice. the pay must conic out of national and not 
out of local funds and the office must lie public in the strict sense of that

90
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That was the cuhc here hh to the source of payment, but it is 
not an indispensable condition to tin- office being public: (Unirai 
Haul,- v. Ellin, 20 A.It. 364.

The reasoning of all the cases which hold that the re
muneration for services in a public office is on grounds of the 
policy of law not attachable is almost, if not quite equally ap
plicable to moneys due in respect of past services as in respect 
of future services, and if it was not intended to be applied equally 
to past services, all these decisions and the reasoning upon 
which they are founded may be put aside in view of the decision 
in Holmes v. Millage, 1181)31 1 Q.B. 551, in which it is held that 
future earnings by way of wages or salary payable even by a 
private individual are not attachable.

For the reasons indicated I think tin- judgment debtor holds 
a public office under the Crown, whose remuneration is payable 
out of national funds and that it is contrary to the policy of the 
law that that remuneration, intended to maintain him in a state 
of usefulness in the R.N.W.M. Police force, should be subject to 
attachment or other method of execution.

Though this ground, of course, in my view disposes of the 
matter 1 venture to refer to another point raised during the 
argument, namely: Whether in view of the provisions of the 
Exchequer Court Act (R.S.C. (190(1) eh. 140) there was under 
any circumstances jurisdiction in this Court to make such an 
order. Section 1!) says that

The Exchequer ('mol shall have exclusive original jurisdiction in all 
cases in which tic mu ini ix made or relief xoioilil in respect of any matter 
which might, in England, he the subject of a suit or action against the 
Crown, and for greater certainty, hut not so as to restrict the generality 
of the foregoing terms, it shall have exclusive original jurisdiction in all 
cases in which the land, goods or money of the subject are in tin* posses
sion of the Crown, or in which the claim arise* out of a contract entered 
into by or on behalf of the Crown.

1 doubt very much whether the word contract in this section is 
intended to apply to the legal relation resulting from enlisting 
in the R.N.W.M. Police or other similar organization.

At all events in the case of an admitted debt owing by the 
Crown, which if owing by a private individual would be attach
able there is no need of any attempt being made to take any
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suit or action or other proceeding a gainst the Crown or any of 
its officers or officials. The proper proceeding is purely in per- 
sonam and by way of an injunction to restrain the creditor from 
receiving and a receiver order merely authorizing the receiver 
to receive and receipt for the debt and in a proper cast1 to sign 
the Crown 's creditor's name as endorser of any cheque or order 
for payment of the amount. So far as the order gave a direction to 
the superintendent of the force it was. I think, quite improper. 
See. *24 of the Kxcheqiter Court Act gives jurisdiction to the 
Kxehequer Court in cases of interpleader, hut it is not stated to 
lie exclusive jurisdiction and such proceedings can he instituted 
only “upon application of tlie Attorney-General of Canada." 
So that assuming that the present proceeding is not purely in 
personam, I think this provision docs not take away tin1 jurisdic 
tion of this Court. I. therefore, think that had the debt owing 
hy the Crown been of such a character as to he exigible if owing 
by a private individual there was jurisdiction in this Court to 
make an order for an injunction and receiver.

Appml allon'ni.

MATHEWSON v. BURNS

Sii/h i me ('mill of Canada. Sir ('harlcx FHz/mlricl:. VJ.. hliniiton. Duff, 
\niilin, ami Itroilnir. June 111, 11*11.

I. Estoppel ( # III L—145)—Hy character ok kki.atiox or parties—Op
TIOX TO PURCHASE IX ORMilXAI. LEASE- EFFECT OP M W I.KASt .
A Imho1, wlmae lenw> contain* an option to purcliaac tin* <l«,mis«Ml 

premise* «luring tin* term. «hies not priind facie waive hi# option hy tak 
ing (some time in ailvanveI a new lease without the option clause to 
begin when his original term expires; nor is he estopped from assert 
ing his option to purchase at any time during the original term.

| Va I he tenon v. Iturnn. IS D.L.R. 287. reversed.]

Aim eai. from a decision of the Appellate Division of the 
Supreme Court of Ontario. HO ll.Lll. IHti. IK D.L.H. 287. re
versing the judgment at the trial in favour of the plaintiff*.

The appellant was lessee of land for a term expiring on April 
doth. 1910. The lease provided that she could purchase the pro
perty at any time during the term for a “ price. In 
March. 1913. she accepted and signed a new lease for a year from 
May 1st. 1913. and shortly after tendered the purchase money 
for the property and a conveyance for execution to the owner
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CAN. who refused 1o convey, uml in on action hy the lessee for specific
s. c.
1914

performance claimed that the option was abandoned by the 
acceptance of the new lease. The Appellate Division upheld this

Matiikw contention, reversing the judgment at the trial in the appellant's 
favour.

llrRNs. The appeal was allowed. Anglin and Brodi-tr, *M.. dis
Statement senting.

(!eo. /■’. Henderson, K.C., for the appellant.
IV. ('. McCarthy, for the respondent.

l n/|Niirk'k, C.J. Fitzpatrick. —This is an action for specific perform
ance of an option agreement for the sale of certain property on 
Stewart Street, in the city of Ottawa. The option is contained in 
a lease dated April 30th, 11110. given to the appellant hy the 
late Thomas A. Burns, under whose will the respondent is de
visee of the property. The option is in these words:—

Tin1 saiil Mary A. Mathew*»» to have the option of |i»n-luiMi> at any 
time mi or In-fun- tin* expiration of this lease for the sum of $2.800 (twenty 
eight Immlreil dollars).

The lease was registered hy the appellant on the 8th of Feb
ruary, 1911. after the death of the late Thomas A. Burns. Before 
the expiration of the lease, the appellant notified the respondent 
of her intention to exercise the option.

The learned Chancellor of Ontario, who tried the case, found 
that the appellant would not have taken the lease except upon 
the condition that she was given an option to purchase exercise- 
able at any time during tin* period specified and holding that she 
acquired a vested right to purchase during the full term of her 
lease maintained the action. On appeal, the judgment was re
versed on the ground that the appellant waived or abandoned her 
option to purchase by entering into an agreement on March 10, 
1913, to rent the same premises for a term of twelve months from 
the first day of May. 1913.

The abandonment or waiver of tin- option to purchase would 
require to be proved like any other agreement in clear and un
equivocal terms, and with all respect. 1 am entirely unable to 
appreciate how that second lease which would only begin to run 
at the expiration of the option period can be construed as an 
agreement to waive the right to purchase which the appellant
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admittedly had at the time the agreement was made. I cannot 
find evidence of anything done or said by the appellant by reason 
of which the position of the landlord was in any way altered. 
In accepting the lease, in .March. 19VI. the appellant cannot be 
held, in view of the relations then existing between her and the 
respondent, to have admitted more than that, at that time, the 
landlord had power, as the fact was. to rent the property at the 
expiration of the then current lease if she did not exercise 
her option in the meantime. There is no evidence that in con 
sidération of the new lease she agreed to abandon her option, and 
taking a new lease in anticipation of a possible failure to oxer 
rise an option to purchase is not conduct evidencing an intention 
to abandon the right to the option when, as in this case, the lease 
was to begin to run only ;it the expiration of the option period. 
If there is any ambiguity or doubt, it should be construed in 
favour of the appellant who without legal advice was dealing 
with the respondent’s solicitor.

If this cage arose in Quebec, I would be disposed to hold that, 
in the circumstances, the agreement to abandon the option before 
the expiration of the delay would require to be in writing.

The right to the option is not inconsistent with the right to 
a lease subject to the option which will only take effect if the 
option is not exercised. Both may run concurrently. It would 
be different if the appellant had taken a lease which began to 
run before the expiration of the option period. The taking of 
that new lease at that time might be said to be inconsistent with 
the intention to exercise the option, but I can see no reason win 
the intention to exercise the option should not continue to exist 
concurrently with the right to a lease of the premises if the 
option is not exercised in the meantime. 1 agree entirely with 
the Chancellor when he says :—

There in no evidence of any waiver by the plaintiff of the option to pur 
chase. The taking of a new lease to begin at the termination of the other 
was merely a provident act in casv she did not think lit to purchase. Had 
-he elected to purchase during the former lease that would i/i-vo facto have 
determined the relation of landlord and tenant and a new relation of vendor 
and purchaser would have arisen. None other follows in regard to the 
second lease; it did not become operative on the plaintiff electing to pur 
chase at the end of the first term.

The appeal should be allowed with costs.

CAN.

8.C.
1914

Math km

Kltziintrlvk, C..I.

2d—18 D.I..R.
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CAN 1 inx<iT(>N, •!.: 1 think this appeal sliouhl hv allowed with
S.C.
1914

rusts for the misons assigned by the learned Chancellor in which
1 entirely concur.

Mathew- In the almost infinite variety of rights and interests which a 
man may acquire in or over real estate and enjoy concurrently 
there is nothing more common than an option to acquire either

litlngton, J. the whole estate or some new interest therein.
It is a novel doctrine that liv the acquisition of some new in

terest his option must be presumed to have been waived unless 
there is some necessary inconsistency between what he has newly 
acquired and tin* continuation of the option.

There is no more inconsistency between the continued exist
ence «if an option for the time it has to run and a renewal or ex
tension of a lease, than there was between the option to purchase 
«luring the currency of the lease in which the option to purchase 
was expressed, and that lease itself.

There might have been embodied in the renewal lease a term 
or condition that its acceptance ended the option, but there was 
not. Or there might have been in the negotiations between the 
parties leading to such renewal something agreed upon that 
would have rendered the exercise of the option so inequitable that 
a Court would not enforce its specific performance, but there 
was nothing of the kind.

It might as well lie argued that the renewal of the lease inter
fered with the appellant ’s right to enforce her mortgage when 
falling due during either term, as that the renewal in question 
«'Xtinguished the right to exercise her option as she did before 
the term thereof had expired.

The lvspondcnt never changed his position in such a way as 
to entitle him to claim that appellant had surrendered her right.

The learned Chancellor has so fully covered the ground that
1 can add nothing useful, and only add these remarks suggested 
by the course of the argument addressed to us for respondent.

Duff, J.j—1 concur in the conclusion and the reasoning of 
the learned Chancellor of Ontario who tried the action. I think 
the appeal should be allowed and the judgment of the learned 
( 'Imneellor be restored.
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Amiun. -I. (dissenting) :--Tn taking in March. 191:$, an un 
qualifie*e1 lvasv for one1 year from the 1st of May, 191:1. tin* np- 
iM'llant. in my opinion, entered into a contract wholly inconsist
ent with her right to exercise the option, expiring on the :10th 
April. 191:». contained in the three years’ lease of the :10th 
April, 1910. of which sin- asserts in this action the right to avail 
herself. If that option should he exercised, the lease of March. 
191:$. could never become operative. In accepting the lease the 
appellant recognized the absolute title of the respondents to 
make it. She either meant, in consideration of the new lease, to 
forego all claim to exercise her option (it may be because she 
thought it unenforceable, or of such doubtful efficacy that a com
promise on the basis of a new lease was advisable) and in that 
case waiver of it would seem to be clear: or she proceeded under 
under the mistaken belief that her acceptance of the new lease with
out any reservation of her option to purchase the property would 
not affect her right to exercise that option, and in that case she 
would appear to be seeking relief against the effect of taking the 
new lease on a ground of mistake in law. That she cannot have.

With dolorenee to those who take the contrary view, I am un
able to read into the absolute ami umpialiHcd lease of March, 
191.1, the condition or qualification that it shall be of no effect 
if the lessee* should exercise an option to purchase, the existence 
or efficacy of which was in dispute between the parties. That 
seems to me to be introducing by some sort of inference- into a 
written e-ontraet a term so ineemsistent with its express provi- 
siems that it is destructive of them. There is not even an at
tempt to adduce parol evidence (which in my opinion would have 
bee*n inadmissible) that the- appellant intended to make* the- new 
lease subject to the eiption. But if that term, not e-xpre-ssed in 
the. document, may not be importe-el into it by explicit oral evi- 
elcnce that it was intended that the* lease* sheiuld be- subje-ct to it. 
I cannot see my way to import it as a matter of inference from 
e-xtrinsie facts which, as I re-ael the* evidence, are quite as con
sistent with the inte-ntiem that the- eiption should be- abaneleme-e|, as 
that it should be preserved. For my part 1 prefer to determine 
the rights of the* parties by interpretation of the writing in which 
they have* unelertaken to express the-m.

S.G.
1914

Matiikw-

AiiKlin, .1. 
MImi.iiI Ink'I
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In Hiiy event I <lo not consider this » proper vase for the 
extraordinary hihI discretionary remedy of specific perfomi-

I would dismiss I In- appeal.

Bkodki k .1. (dissenting): I would «Iîmiiiikm this appeal for 
the miHoiiH given by my brother Anglin.

Appeal allowed with costs.
Solicitors for tin appellant: Maci'rackcn, Henderson t Grenu i( 

lit rridt/i.
Solicitor for the respondent : Sapoleon (’hanipapHc.

N.B JONES V. SULLIVAN.

^ ç \eir Bru isiriek Supreme Court. McLeod, CJ. October 20, 1014.

101-* I. Adverse wmskshiox (Kill—061—Realty—Who may hold adversely 
—Prima facte evidence of seisin in fee.

The fact of liv the plaintitT ami his pmleccuora in title
is primo facie evidence of seisin in fee. and the defendant can only oust 
the plaint itr by shewinv a I letter title.

[Perry \. l'hissai it. |IH»7| A.V. 70. and Asher v. Whitlock. L.K. 1 
(J.lt. 1. referral to.]

statement Action for a declaration against the defendant as to title 
and right of possession in a certain wharf property, and for 
damages.

Judgment was given for the plaintiff as to right of possession 
and in damages.

Fred If. Taylor, K.C.. for the plaintiff.
II. .1. Pom II, K.C.. for the defendant.

McLrad.e.j. McLkoh, C.J. : This action is brought by the plaintiff for 
a declaration that he is the owner of a certain wharf property 
situate on the Miramichi river, in the parish of Nelson, in North
umberland county on which the defendant Sullivan now has a 
mill, and for possession of the same. The plaintiff claims that 
he is the owner of the si.id wharf property, and he charges that 
i!ie defendant wrongfully had a saw mill on it. and that in oper
ating the said mill, owing to the faulty and negligent construc
tion of it, sparks from it set tire to a building belonging to him 
on property adjoining the said wharf, and destroyed it, and he
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claims damngvs for the Ions of the Kai«l building. The defend
ant, Sullivan, is the real defendant in the action—the defendant 
Tingley at the time the action was brought appears to have been 
operating a rotary mill on this wharf property, cutting lumber 
for Sullivan. He has and claims no interest in the property, 
ami, I from the evidence, that his mill is not now on
the property.

The plaintiff claims the property under the following cir
cumstances: Between the years I860 and 1870. Messrs. John 
Flett and William Flett. who were brothers, operated a saw 
mill on a property situate on the Miramiehi river, in the said 
parish of Nelson, which I will call the Thomas W. Flett pro
perty, and which was at that time owned by the late Hon. J. B. 
Snowball. During the time the Messrs. Flett occupied the pro
perty and operated the mill they built from the edgings and 
slabs from the mill a wharf out in the river below high water 
mark for use in connection with the mill and the operations there 
carried on. This wharf was used by them for piling lumber on, 
and vessels were brought alongside of it and moored, and loaded 
from the wharf. It was in fact what may be termed a deep 
water wharf from which they could load vessels. Mr. William 
Flett died in the year 1867, intestate, and Mr. John Flett con
tinued the business, and. in the year 1870 bought the property 
from the late lion. Mr. Snowball, who, on February 5, 1870, 
conveyed it to him by deed The description in the said deed is 
as follows:—

All that certain piece or parcel of hind, ami hind covered with water, 
situate, lying and being in the said pariah of Nelson, on the south side of 
Miramiehi River, opposite Reauliear's Island, and abutted and Ik Minded a# 
follows; commencing on the northerly side of the (Juccn's highway at the 
upper or westerly line of that part of lot number forty-one. conveyed by 
Mizabeth llcwson to William Flett and known as the Fraser property; 
thence westerly along the said highway, thirty nine rods; thence northerly 
at right angles with the said highway to the channel of the river; thence 
easterly down stream, following the said channel until it meets prolongation 
of the upper or westerly side line of the said Fraser property: and thence 
southerly along the said line to the north side of the (Jm*en*s highway; 
being the place of Itcginning: Together with the wharf and mills standing 
or being upon or ill front of tin* said premises, and the steam engines and 
machinery of every description contained in the said mills or appertaining 
thereto, and all other, the houses, outhouses. «. erections, boom»,
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improvement*. hereditaments ami appurtenances to tin* same or any part 
thereof belonging or in anywise appertaining, or with tin- saniv had. livid, 
used or enjoyed, and the reversion and reversions, remainder and re
mainders. rents, issues and profits thereof; Also nil the estate, right, title, 
interest, property, claim and demand whatsoever in law or equity of him. 
the said tfnhez. limiting Snowball of, into or out of the said lands and 
premises, and every part thereof. To have and to hold all and singular the 
lands and premises hereinbefore described and conveyed or intended so to be. 
with the appurtenances and every of them unto the said John Flett. his 
heirs and assigns, to the only proper use, benefit, and behoof of him, the said 
John Flett, his heirs and assigns, forever.

It will lx* wen that the description given in the deed does not 
include this wharf property. It i« claimed, however, that the 
terms of the deed are wide enough to convey it as a part of the 
property. The title to the land on which the wharf is built is 
in the Crown, but anyone in possession of it could only be dis
possessed by the Crown or some one having a higher 
title than the person in possession. Mr. John Flett 
continued in the possession of the property he pur
chased. and operated the mill and used this wharf now 
in dispute for the purposes of his mill until the year 1887 when 
he appears to have become . involved, and in that year
a number of executions were issued against him, and under these 
executions all his property was seized by the sheriff of Northum
berland County and sold, and purchased by one Thomas W. 
Flett. Among the properties so sold was the property purchased 
by John Flett from the Hon. Mr. Snowball, and on September 
21, 1887, the sheriff, by deed, conveyed all the properties so sold 
to Thomas W. Flett. The description of what 1 term the 
Thomas W. Flett property is as follows:—

All that certain piece or parcel of land and land covered with water, 
situate, lying and living in the parish of Nelson, and county of Northum
berland, on the south side of the Mirnmichi River, opposite lteauhear’s 
Island, and abutted and bounded as follows: Commencing on the northerly 
side of the Queen’s highway, on the upper or westerly line of that part of 
lot number forty-one (411 conveyed by Elizabeth Hewson to William Flett 
and known as the Fraser property: thence westerly along the said high
way thirty-nine rods; thence northerly at right angles with the said 
highway to the channel of the said river; thence easterly down stream fol
lowing tin said channel, until it meets a prolongation of the upper or 
westerly side line of the said Fraser property ; and thence southerly along 
the said line to the north side of the Queen’s highway, living the place of

56
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livginiiing. living the same land* and preuiiaen coiiveyeil tu tin- *aid Julin N. B.
Flett by Jebez Bunting Snuxvliall by deed dated February ft. |S70: To ------
gether with the wharves, blocks, mills, chimneys, hU|ih. ways, waters, ease- 
ment* and erections standing or living upon or in front of the said prv HM4
mises, and the steam engines, Isiilers ami machinery of any nature and kind Jonhs
contained in any of the mills and buildings thereon. p.

Thomas W. Flett went into possession of the property ami Sl 11 ltAX 
used ami oeeupied this wharf property for the purpose of his Xl'1""'1 ' 1 
mill, the same as had been previously done. Becoming indebted 
to the Bank of Montreal he, on May 18, 1904, conveyed this pro
perty by way of mortgage to the Bank of Montreal. The de
scription in the mortgage is practically the same as the descrip
tion in tin* deed from Snowball to Flett. He, however, continued 
in possession of the property, operating the mill ami using the 
wharf in connection with it as had been previously done. The 
mortgage contained a power of sale. The amount secured by 
the mortgage not having been paid, the Bank of Montreal under 
the power of sale contained in the mortgage, advertised the pro
perty for sale at public auction, and on August 19, it was sold 
and the plaintiff became the purchaser, and the Bank of Mon
treal by deed dated August 19, 1910, conveyed it to the plain
tiff, and he went into possession of the property. It does not 
appear that he operated the mill, but he had a man, Mr. James 
Lynch, who looked after the property for him. The plaintiff 
claims, as 1 have said, to own this wharf property and he, in 
fact, was in possession of it. The defendant on his part, claims 
to have acquired his title through Mrs. Helen II. Flett. the 
widow of William Flett, who died in 18(17, and his claim is as 
follows :—

William Flett, as I have said, died intestate in 18(i7, leav
ing him surviving his widow, Helen II. Flett. and the following 
children: George ('. Flett, James llendrie Flett. William Flett 
and Penelope Flett, and on August 16, 1893, all of these chil
dren of William Flett, conveyed and released to their mother,
Helen 11. Flett, all their right, title and interest, as heirs of the 
said William Flett, in two bits of land, one of which was con
veyed to the said William Flett by one Klizabeth llcwson by 
deed dated August 31. 186(1, registered in the records of North
umberland County, on September 4, I860, and the other of which
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N. B xviis conveyed to thv said William Flett, and one George Flett.
8.C. dr. by the said Elizabeth Hewson by deed dated November 1,
1914 1860, and registered in the records of Northumberland County

.Toxkh on November (i. 1860, the interest of George Flett, Jr. in the lat
ter lot being at that time, owned by the said Thomas W. Flett.

IT.MVAX.
—- Some differences appear to have arisen between Mrs. Helen

II. Flett and Thomas W. Flett, and, on August 23, 1901, a deed 
of partition of the lot conveyed by said Elizabeth Hewson to 
William Flett and George Flett. Jr. by deed dated November 
I, I860, was made between them, but in that deed of partition 
no reference is made to this wharf property in dispute. This 
deed of partition was registered in the records of Northumber
land County on October 25, 1902. Mrs. Helen II. Flett died in- 
estate in 190.'$, and on May 29, 1913, the said George C. Flett. 
James Hendrie Flett, William Flett, and Penelope Flett, the 
aforesaid children of the said William Flett and Helen H. Flett. 
by deed conveyed to the defendant Sullivan, a part of the lot 
of land conveyed to William Flett by the deed dated August 
31, 1860, and “that part of the adjacent lands set off and con
veyed to the said Helen 11. Flett as aforesaid by the said deed 
of partition." The deed then proceeds to convey the following 
lot of land covered by water by metes and bounds.

The description of this lot of land, in the said deed is as fol
lows:—

Also all that other piece or parcel of land mid land covered with 
water situate. lying and being in Iront of I In* said piece of land herein 
I tv fore desvrilied anil conveyed, and abutted ami Isaimlcd a* follows, viz.: 
southerly, or in front, by the said highway: on the lower or easterly side 
by the upper or westerly side line of the said Michael .Monohan lands and a 
prolongation thereof; on the upper or westerly side of the land and pre
mises known as the wharf of the Thomas W. Flett Lumber Company. 
Limited, and now owned by Robert Jones, and extending northerly into the 
Miramiehi River as far as the said parlies hereto of the first part own the 
same or have any right thereto. Together with all and singular tin- build 
ings. wharves, blocks, docks and improvements thereon, and the rights, 
inemliei*. privileges, hereditaments and appurtenances lo the same belong 
ing or in anywise appertaining, and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof, also all the estate, right, 
title, interest, dower, or thirds, right and title to dower or thirds, property, 
share, claim and demand whatsoever at law or in equity >»f them the said 
parties hereto of the first part, and all. each ami every of them of, in. to or 
•ait of tin- said lands and premises.
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It is on this land lust described that the wharf in dispute is N. B 

built, and it is under this deed that the defendant < this s c 
wharf property. At the time this suit was brought, as I have 1014
said, the defendant Tingley had a rotnr.v mill on the wharf, saw .luxis

ing ' r for the defendant, Sullivan. I gather from the evi- Sl l/,\x
deuce that since then that mill has been removed, and that the -----
defendant, Sullivan now has a rotary mill of his own on that 
wharf, and is operating it. I have already said that the title to 
the land on which this wharf was built is in the Crown, but it 
is claimed by the plaintiff that Thomas Flctt and William Flett 
having built this wharf for the purposes of the mill on the 
Thomas W. Flctt property that was then owned by the late Hon.
Mr. Snowball, and used it for the purposes of the mill, that when 
the late lion. Mr. Snowball conveyed the property to them his 
deed was broad enough to convey this wharf.

From the view 1 take of the case, 1 think it is not necessary 
to determine whether the wharf when built became the property 
of the lion. Mr. Snowball and whether, under the circumstances 
in evidence and a proper construction of the deed, given by the 
Hon. Mr. Snowball, it was conveyed to John Flctt. John II.
Flett and William Flett, during the life of William Flctt com
menced at all events to build this wharf; whether it was com
pleted before the death of William Flett does not appear in evi
dence. He died in 1807. John Flett continued in possession of 
the mill property and of this wharf, and if it was not completed, 
in 1807 he had completed it in 1870, and in that year was in pos
session of it. and used it for the purposes of the mill. He con
tinued in possession of it and used it in connection with the mill 

property down until 1887. In 1887. Thomas W. Flett having, 
as I have said, purchased the mill property, took possession of 

it. and took possession of this wharf, and used the wharf in con
nection with the mill property down until December. 1905, when 
he appears to have conveyed the mill property to a company 
known as The Thomas W. Flett Lumber Co. Ltd., and that com

pany went into possession of the property and of the wharf, 
using the wharf in connection with the property until the time 

of the transfer to the plaintif!', and the plaintiff from tin- time

ty,

38
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N. B. of his purchase from the Bank of Montreal lias been in posses-
s.c. *ion of the property and of this wharf, having his agent Lynch
11,14 looking after it for him. That possession then of the plaintiff

Jones and his predecessors in title is good against all the world save
v- onlv the true owner. The plaintiff is entitled to hold this pro-

—- perty against all the world save someone who can shew a better
title. Sec Perry v. (hissold, 118î)7] A.C. 73, and Asher v. Whit
lock, L.K. 1 Q.B. 1. The fact of possession is prima facie evid
ence of sc isdn in fee. The defendant, as I have said, claims 
through Mrs. Helen II. Flett and her heirs. These parties from 
the view 1 take, had no title to the land on which the wharf was 
built. They never were in possession of the wharf; all the right 
the defendant gets he gets under the deed given to him by the 
heirs of Helen H. Flett. They had no title; they were n ♦ in 
possession; therefore they could give him neither a legal nor a 
possessory title. When the deed was made, the plaintiff was in 
possession, and the defendant Sullivan can only oust him by 
shewing a better title and this he has not done. He simply in
trudes on the possession of the plaintiff.

A deed was put in evidence given by Thomas W. Flett to 
the Thomas W. Flett Lumber Co. Ltd. dated December 26. 190.Y 
The Thomas W. Flett Lumber Co. did have possession of the 
property for a time, and there was also a mortgage from the 
Thomas W. Flett Lumber Co. to John William Jones, a brother 
of the . dated March 28, 1906. This mortgage has no
bearing on the „... s title whatever. I find as a matter of 
fact, that the plaintiff and his predecessors in title had posses
sion of this wharf property.

The bill further asked for an injunction restraining the de
fendant from so using his mill there as to injure the plaintiff’s 
property. As I have determined that the mill is wron 
there ami that the defendant has no right to continue the mill 
there, 1 do not think that the injunction is necessary. The bill 
further asked damages for a building that was burned on the 
plaint iff s property adjoining the wharf. I think from the evi
dence. and so find that the building was set fire to by sparks 
from the mill owned by Tingley that was then being operated on

1

C4C
13
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this wharf for the defendant Sullivan. The building itself was 
of but slight value. I do not discuss the matter particularly as 
to whether there was negligence in the operation of the uill or 
not. because under the finding I make, the mill had no right to 
be there. It was wrongfully on the plaintiff's property, and 
therefore the defendants are liable for the damage done. 1 will 
assess the damage done to the house at $75.

The order will be that the plaintiff is entitled to the possession 
of the wharf property in dispute, and that the defendants must 
pay the plaintiff $75 damage for the house that was destroyed. 
The defendants must also pay the costs of this action.

dud y mint for plaintiff.

SASK. AND WESTERN ELEVATOR v. BANK OF HAMILTON.
Sonkatchciron Siipnim Co nil. Haul lain. I'.J.. Xctclanda, and Khroutl.

July 1$, 1914.
1. Banks (8 IV A—45)—Banking—I Bros its—Manaokk’h aii -okity to

HKCKIVT FOR, HOW I IMITKI).
A Imiik is not hoinnl In a receipt given In it* agent or hraneli man 

aiger in charge of a branch Imnk to its customer's agent for moneys 
sa ill to have been deposited to the customer's credit on current account 
if no such deposit was in fact made, as it is not within the scope of 
the manager's authority to give a receipt for money lie had not re
ceived and as such limitation of authority is generally known In 
business men.

[(iront \. A onion. Ill ( .B. lHi.">, 211 I...I.C.I*. 99. applied. |
2. Kstoi'I'ki. ( 8 III L —145) — By < h abac i hi ou hki.atio.n ot cakiiks—

I'bimtcai. iiy At-in ok am xt Bank iiy its m ax \<kb Imckovi 
iiK.x r kKit:in for ihhionih rkii ciih/i k.

A principal who «ettics with his agent on the strength of a receipt 
by tin manager of a branch hank purporting to shew a deposit made 
by the agent to his principal's credit, has no claim against the hank 
on the ground of estoppel where the deposit was of the agent's per
sonal cheque which was dishonoured.

Ai»i*kal from the judgment of the District Court in the de
fendant bank’s favour in an action for money had and re
ceived. involving the question of estoppel where the bank’s 
branch manager itnprovidently receipted for an alleged bank 
deposit which had not actually been paid in.

The appeal was dismissed.

If. J. Schall, for appellant.
(!. K. Taylor, K.C.. for respondent.
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NVwlanda. J.

The judgment of the Court was delivered by

Xkwl.xnds, J.:—This is an action for money had and re
ceived. The defendants deny the receipt of the money, and the 
plaintiffs reply estoppel.

The facts of the ease are that one McDiarmid was the agent 
of the plaintiff company at Marquis, Sask.. and one J. II. Mor
rison the manager of the defendant bank at that place. Part 
of the duty of McDiarmid was to deposit to the plaintiff com
pany's credit in the defendant bank, moneys he received in the 
course of his employment, for which the manager of the bank 
had been in the habit of giving receipts. On January 23. 1913, 
McDiarmid went to the office of the bank after banking hours, 
paid to the manager $300 in cash, gave him his personal cheque 
for $270.70. and told him that he had deposited $150 to the 
credit of the plaintiff company on the previous day, and got 
from him three receipts for these amounts, and on the same day. 
being naked by the plaintiff company's manager if McDiarmid 
had deposited any money that day, J. II. Morrison, the man
ager of the bank, told him that he had deposited between $500 
and $600. The next day Morrison fourni that McDiarmid ’a 
cheque for $270.70 was no good, and that he had not deposited 
$ 150 the previous day. He therefore only put $300 to the plain
tiff company’s credit. The plaintiff company settled with their 
agent McDiarmid on the strength of these receipts. Upon these 
facts the learned District Court Judge held that the defendant 
bank was not estopped from denying that the money as shewn 
by these receipts had not been deposited with them, and that the 
plaintiff company could not, therefore, recover.

I am of the opinion that he was right. As to the receipt for $150 
which was given on the representation by McDiarmid that he 
had deposited this money on the previous day, 1 am of the opin
ion that the bank is not bound by this receipt because it was not 
within the scope of the bank manager's authority to give a re
ceipt for money he had not received, and as this fact is gen
erally known by all business men it would be the same as if the 
plaintiff company had express notice of the limitation of the 
bank manager’s authority. In Grant v. Xnnnnj, 10 C.B. 665,
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20 L.J.C.l*. 93, where a shipmaster had signed a bill of lading 
for goods which had not been received on board and where an 
endorsee of the bill of lading contended that the owners of the 
ship were estopped by the bill of lading from denying that the 
goods had been shipped. .Jervis, in giving the judgment 
of the Court, saitl :—

1" it then ihiihI. in tin- mnintgvmvnt of a -hip carrying g"u.|s mi freight.
fur the master to give a Mil of lading fur g.... I- nut put mi hoard? fur. all
parties concerned have a right to assume that an agent lias authority to 
do all that is usual. 'I In* very nature of a hill of holing shews that it 
ought nut to In- signed until goods are on hoard: for. it Is-gins hv descrih 
iug them as “shipped.”

It is not contended that the captain had any real authority to sign 
hills of lading, unless the goods had been shipped; nor can we discover any 
ground upon which a parly taking a hill of lading hy endorsement, would 
la- justified in assuming that lie had authority to sign such hills, whether 
the goods were on hoard or not.

If. then, from the usage of trade, ami the general practice of ship 
masters, it is generally known that tin- master derives no such authority 
from his position as master, the ease may la- considered as if the party 
taking the hill of lading had notice of an express limitation of the until 
ority; and. in that case, undoubtedly. In- could not claim to hind the owner 
hy a hill of lading signed, when the goods therein mentioned were never 
shipped.

The name applies to the receipt for the cheque. It was only 
good if McDinrmid had funds to meet it. ami lie not having 
funds it was not a payment of money. If it could be said that 
Morrison had been acting within the scope of his authority in 
giving the receipts, then it could with equal force be argued that 
McDiarmid made the false representations in the course of his 
employment, and. the act of the agent being the act of the prin
cipal, the plaintiff company would be presumed to know that 
McDiarmid did not make the deposits for which he got the re
ceipts, and as a receipt is “not pleadable in bar as an estoppel, 
being merely a prima facie acknowledgment that the money has 
been paid” (Everest & Strode on Estoppel, p. 337), the bank 
could shew the true facts and the plaintiff company could not 
recover.

The appeal should be dismissed with costs.
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SASK. KENNEDY v. GROSE
q (’ Stink'H leluii'ii h S ii/iif mi ('mill. II uni III in, ( I.minuit, mul Itrmrn. •/./.
,p,4 Jut» 15. 1014.

I \i i,ua:\(i < | I A—4»—As iiamm oi x« i iu\ In.ii by Tii « xtti.k iikixh
TAKKX T«l 1*01X1) FOB IBKM'ASM.

In inking lii‘s|iiiHtiny viitlli" «H Iiui-*4»w (n lIn- |miiiii<I, tin* liiinlownvr 
nnM taki- I li«' mime rare «if tli«*m which a man of ordinary discretion 
mul jmlgnifiit might Im1 expectcil In exerciw* it they were his own. and 
where lie ilirevlH a not lier to innovv the aniniiiL to the |hhiii«I Iii* is re- 
»|Hin»ihlf foi stiidi |ier*on's wrongful and negligent method of fasten 
jug ||„ animal tn a vehicle whereby the animal was injured, although 
there was m intention to commit the injury.

11, In,ft I V. drnrt. | |ll|*2| At . 710; lli inn'll v. Clarke. 5 IC. & X. 485. 
and I ni mi Itmil. x. Hell n;,It. Iti D.L.R. 5U2. 111M3J A.V. iZttti, applied.]

statement Appeal front the judgment of Ilis Honour the District Court 
Judge of Moose Jaw, dismissing the plaintiff's action in dam
ages for injury to his eolt being taken to pound for trespass. 

The appeal was allowed.
<}. E. Taiflor, K.C., for appellant.
//. V. Bigelow, K.C., for respondent.

HeulUin, O.J. 11 AVLTAIN. ( ’.el., COllOUlTed with L A MONT, J.

i.amoiit. j. La mont, J. :—In this action the plaintiff sues the defend
ant for damages for injuries sustained by the plaintiff's eolt 
through ill-treatment by the defendant’s servants in removing 
it to the pound. The eolt in question was at large upon the de
fendant’s land, and he directed two men on his place. Blackie 
and McLean, to take it to the pound. In taking the eolt to the 
pound Blackie and McLean first put a halter on it and tied it to 
the sleigh. It would not follow without throwing itself. They 
then put a three-quarter inch rope over its back and brought 
the two ends between its front legs and knotted the rope some 
distance from its breast and then fastened the rope to the sleigh. 
They then drove on. As the rope tightened the colt pulled back, 
with the result that they dragged the eolt a short distance. They 
kept the rope in this position on the colt until it had learned to 
follow. When they got to the pound Blaekic examined the eolt. 
lie examined it. he says, because he thought the rope would 
hurt it. lie found, according to his testimony, two marks 
about two inches long between the two front legs. The hair was
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scalded off. The next day tin* plaint ill' and one Harris went to 
the pound for the volt. They swear 1 hey found the eolt burnt 
in two places between the front legs, and that the wounds were 
three or four inches deep, and they place tin* depreciation in 
the value of the colt as the result thereof at from $90 to $100. 
There was no evidence as to the depreciation in value caused by 
these injuries given on the part of the defendant except tin 
evidence of McLean, who says that as far as lie could see the 
eolt is all right, by which 1 presume he means that no real dam
age was done. The action was tried before the Judge of the Dis
trict Court for tin* judicial district of Moose Jaw. who dismissed 
the action on the ground that there was no intention on the part 
of the defendant to injure the animal, and that, in order to 
succeed, the plaintiff must shew that the defendant had such in
tention ; and he cited A"/ ax# \. Itomanoirnki, 'I S.L.Ii. -7o. as 
authority. With deference to tin* learned trial Judge, 1 am of 
opinion that the test of liability is not the intention of the* de
fendant. nor is there anything in A’ruse v. Bomauoivski to sup
port that view. There is a class of cases in which the owner of 
property would not be liable for injuries received by a trespasser 
while trespassing unless the injurious agency was placed by the 
owner with the intention of injuring anyone who might trespass 
on the property. See Bird v. Holbrook, 130 K.R. 911. The 
principle of these eases, however, has no application here. The 
eolt in the case was not injured while trespassing. It was in
jured, as the evidence amply shews, while being taken to the 
pound in the custody of the defendant’s servants. The defen
dant was lawfully entitled to take the eolt into custody and im
pound it. While on the way to the pound it was injured. The 
question, therefore, is, is he liable for the injuries it received 
while in the custody of his servants?

A principal is responsible for any wrongful act done by bis 
agent committed within tin* scope of his authority. Llond v. 
(trace, Smith tV Co., | 1912] A.C. 71b. The defendant, having 
directed Blaekie and McLean to take the eolt to the pound, is 
responsible for any wrongful net of theirs as a result of which 
the colt suffered injury. Were they guilty of any wrongful act

SASK
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person who is lawfully entitled to take possession of the chat 
IcIn of anotlier miiNt, while those chattels are in his possession,

Kennedy lake that care of them which a man of ordinary discretion ami

«■ME. judgment might he expected to exercise in regard to his own

1 .amont, J.
property. Bcvcn on Negligence, vol. 1, p. 269. In It it] ne 11 v. 
I'ltirke, 5 II. & N. 485, Martin, It., an id:

"1 lie law is correctly In id down in Wilder x. Speer, M2 K.it. HI.-», llml 
lin- «lislraiiiur must ill liis |>«*ri 1 provide a proper |imiiul. That is mil 
only law hut good hcii«c. If a man thinks lit to take the cattle of another 
in order to obtain payment of damage, it is his duty to lake care of them.

The same rule applies to a sheriff in reference to property 
seized by him. In Freeman on Kxccutions. at p. 1616, the 
learned author says:

Where a sherilt seizes properly under a writ of execution lie must after 
seizure, take care of the property either personally or by his agent. It is 
well settled that he is answerable for any injuries sulfcred from the negli 
genre of tlit- otlicer in charge of the property xvliile held by him under the

In I'nitnt tin///•' of I'anuda v. Melhif/li (Mill), 44 Can. S.C. 
It. 47.1. | I1M3J AC. 29», 10 D.L.R. 562, the bank seized a large 
number of horses under a chattel mortgage made by the de
fendant. In driving them to Calgary for sale, the agents of the 
bank caused a depreciation in the value of the horses through 
over-driving them. The defendant was held entitled to damages 
equivalent to the depreciation sustained.

On these authorities it is clear that tin- defendant is re 
sponsible for any damage done to the colt through the failurc 
of his agents to take reasonable care of it while driving it to 
the pound. That they did not exercise reasonable care is shewn 
by the fact that the colt was injured as a result of putting the 
rope over its hack and between its front legs, and also by the 
fact, admitted by lilackic. that “he thought the rope would hurt 
it." Where a mail believes a certain act will likely produce in 
jury, yet, nevertheless, he does the act and the injury he thought 
probable does follow, lie cannot be said to be exercising reason 
able care to avoid injury. The plaintiff is therefore entitled to 
succeed.

The damage to the colt is placed bv the plaintiff and Harris
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at from $90 to $100. The only evidence against thin is that of 
the defendant's witneHH McLean who hii.vh that no far as he could 
Nee there wmh nothing wrong about the colt. Thin is very gen
eral and does not diNeloae whether or not he made any examina
tion. | would therefore place the damage to the colt at $90. 
To thIn should he added $d.H0 for medicine, making $9.‘$.N0 in 
all.

The appeal, therefore, should lie allowed with conta, the judg
ment of the Court below Net aside. and judgment entered for 
the plaintifl* for $9.'1.H0 and conIn.

Brown, .1. : I concur in the judgment of my brother Lain- 
ont. An to the amount of damages to which the plaintiff is 
entitled, the evidence offered on behalf of the plaintiff is as 
follows

ll. (Kennedy (the pinintiIf) : "The eolt was worth $l.’»o before it was 
injtireil It in worth *loo lews now on neeonnt of the injury. I
uilne it to-ihty at not more llinn *.ri0 or #00."

Itoliert V IlnrriM: "Till* volt is worth #100 less now t Ini ll before tile in

Hurry Kennedy: "I sa tv the volt fifteen minute-* after it got home. It 
whs in poor condition. It whs burnt over the shoulder blades of front legs 
and bud scum over the eye. These wounds were six inches long mid almtll 
one inch wide." At I lint time there whs no hole, but a few days later 
lh*sli all fell in, causing a wound four inches deep.

An agaiiiNt thin, the only evidence given on behalf of the de
fendant on this point was that of Robert McLean, one of the par
ties who did the damage; and what he says is:

"No tar as I can see. there is nothing wrong alsmt the colt."

In view of tli"in evidence, in my opinion, the plaintiff has 
nIicwii that he is entitled to $90 damages to the eolt, and Hun. 
together with $3.80 paid for medicine, makes $9.T.80. I would 
therefore allow the plaintiff as damages the sum of $93.80.

Appeal allowed.
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SASK PEACOCK v WILKINSON

8.C.
1914

Sttsk ilch rim n Supreme Court, lluiilhiiii. C.J., Xcirlaiulx, ha mo ill, anil 
Itnuni, July IK, 1914.

I. I’mm'ica i. ami AtiKXT 16 II A—H)—Auknt’s authobity—Sale of land
IIhKAVII OF WAHKAXTY of AUTHORITY—III KHKX IN ACTION FOB.

To i«'cover in mi action for breach of warranty of authority as an 
egi-nt. the |ilaintiIV must shew that the agi'iit entered into a contract 
with him which, if the ugi'iit hail in fact had the authority lie repre- 
s«'iite«l he hail, would Im* himling on his principal.

| I’l acnrk v. Wilkinson, 15 D.L.R. 210, reversed ; (loilioin v. Francis, 
L.R. 5 ('.I*. 295, a|i|died.|

Statement Appeal from the judgment at the trial, Peacock v. Wilkinson, 
15 D.L.R. 216, in plaintiff’» favour in an action against the de
fendants, real estate agents, for breach of warranty of auth
ority to sell certain tracts of land.

The appeal was allowed.

J. F. L. Embury, K.C., for appellants.
./. V. Frame, K.( for respondent.

Newlande, J.

The judgment of the Court was delivered by

New'lands, J.This is an action against real estate agents 
for breach of warranty of authority to sell two lots situate in 
Regina. The statement of claim sets out a breach both of an 
express and implied warranty of authority, and in the alterna
tive that it was made fraudulently. The learned trial Judge found 
for the plaintiff, not for the breach of the warranty of authority, 
but because the defendants sold tin1 land to the plaintiff and made 
no effort to obtain the title to the lots in question for him. I am 
of the opinion that the learned trial Judge was wrong. There 
was no sale of the lots in question by the defendants to the 
plaintiff, i.c., the defendants did not enter into a binding con
tract of sale on which their principal would have been liable. 
On March 111, 11112, as is set out in the statement of claim, the 
defendants verbally offered to sell to the plaintiff the lands in 
question, which the defendants had verbally represented were 
listed with them for sale, at the price of $1,000. and the plain
tiff accepted same and paid the defendants a deposit of $100. 
The next day. March 20. the defendants produced to the plain-
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tiff for his signature an agreement of sale from A. F. ( 'armthers 
to the plaintiff of the said lots. The plaintiff signed the same, 
and paid to the defendants the hais nee of the first payment, 
namely. $400. This agreement of sale- was not signed by the de
fendants nor by any other person on behalf of ( 'amilliers. The 
defendants gave to the plaintiff a receipt in the following words :

March 20th, 11)12.
IliHfcivwl of (iwirge S. Peacock, $500. first payment on lots I ami 2, 

block ms. Old City, bought from un at $1,000; one-half cash and the bal
ance S and 12 months at S per cent, and listed by A. I-’. ( arrothers.

(Sgd.) Dad Land Company,
R. Thick.

SASK.

8. C.
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Peacock

Wilkinson.

Newlend*. J.

The fact that the agreement of sale was not signed by the de
fendants. but was made out in the name of Carrot hers and was 
to be signed by him. and that the defendants stated in the receipt 
given by them that the lots were listed with them by Carrot hors, 
shews that the defendants Imd no intention of entering into a 
contract for the sale of these lots binding on their principal, but 
were in the ordinary course of their business merely finding a 
purchaser : and for these reasons I think the learned Judge was 
wrong in holding the defendants liable as vendors; besides, the 
action is not brought in that way. but only against them as 
agents misrepresenting their authority.

Upon this question the evidence does not shew that they mis
represented their authority, but only the ability of their prin
cipal to sell the land, which he had listed with them for sale. 
Under any circumstances, before the plaintiff can recover upon 
a breach of warranty of authority, he must shew that the defend
ants entered into a contract with him which if they had had 
authority would be binding on their principal. Rowstead on 
Agency, p. 391 ; Godwin v. Froncis, L.R. f> C.P. 295. This they 
have not been able to do. The defendants signed no agreement 
to convey. They only signed a receipt for the money paid, in 
which Carrothers’ name appeared as the principal. The agree
ment of sale was drawn in Carrothers’ name, but was not signed 
by anyone on his behalf. In fact, there was nothing to bind Car
rothers to convey this land to the plaintiff even if he had a good 
title to it. Under these circumstances the defendants are not 
liable in this action.
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As to the question of fraud : there was no evidence that the 
defendants did not believe all the representations they may have 
made, and the learned trial Judge has not found fraud. I might 
say that in my opinion the plaintiff has brought the loss which he 
suffered upon himself by selling the land before he got a title 
to the same.

The appeal should be allowed, with costs, the defendants to 
have the costs of trial as well, these costs when taxed to in- paid 
out of the moneys in Court, the balance to be paid to the plain
tiff.

Appeal allowed.

GUNN v HUDSONS BAY CO.

Manitoba Court of Appeal. Howell, C.J.M.. Itiehanls, Perdue, Cameron, ami 
llapparl, .hi.A. June H. 1014.

1. Contracts (• IV D—363)— Building contract—Certificate ok per
KORM A NCK—( 'ONCI.CNIVKNKHH oK ARCHITECT’S CERTIFICATE—ltKillT 
TO ARBITRATION VNDKB STIPULATION.

A stipulation in a building contract that on a “final certificate living 
given by the architect either of the completion of the works and the 
amount due in respect of the last payment to Is- made by the owner 
or stating in what respects the works are incomplete, the architect’s 
decision should be final, subject to arbitration.” confers a right to an 
arbitration in the manner provided for in another clause of the con
tract not only where the certificate is of the unfinished details hut 
where under an admittedly complete contract the owner desires to re
view the correctness of the certificate as to the "last payment due” 
and “the amount thereof.”

v. HuJhom llaii Co., Id D.L.R. 540, affirmed.|
2. Arbitration <$ IV—40>—Kpbmihhion— Stipulation for — Stay ok

A stay of proceedings p« an arbitration is pro|>erly ordered in
respect of the contractor's action against the owner for the amount cer
tified by the final certificate of the architect, although the question in 
dispute is whether the cost of removing the old building was included 
in the contract price or was an extra as the architect had certified 
where the building contract made in the form adopted by the Win
nipeg Builders’ Exchange stipulated for a final certificate in which the 
amount of the last payment should he indicated by the architect and 
further stipulated tliât his decision should be final, "subject to arbi 
tration."

| Hunn v. IImlnorni Itap Co., 10 D.L.R. 540. affirmed. |

Appeal from the judgment of Macdonald, J.. dismissing an 
appeal from the order of the Referee staying proceedings under 
the Manitoba Arbitration Act. R.S.M. eh. Î1. in an action under 
a building contract.

Statement

8
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The appeal was dismissed, affirming Gunn v. Hudsons linn 
Co., lfi D.L.R. 540, Howkll, C.J.M., and Camkron, J.A., dis
senting.

E. V. Garland, for plaintiffs.
8. J. Rothwell and //. A. Bergman, for defendants.

Howkll, C.J.M. (dissenting), eoneurred with Cameron, J.A.

Richards, J.A.:—The plaintiffs eontraeted in writing with 
the defendants to construct, for a named price, a store building, 
on the property of the latter, at Yorkton.

The document, after stating the price, contains the following :
Note. 'I In* above price subject to additional charge of $I.immi if buil.i 

ing in constructed in two (2) sections—to permit of the company occupy 
ing building on portion of site of new building, less any amount realized 
from old building, contractor to remove latter so as not to delay final 
completion by Decemlwr 20. 1012.

There is reference in the contract to specifications, in accord
ance with which the building was to be erected. They have not 
been part of the material before the Court. So that we
have only the contract itself for guidance.

The building was erected in two sections, apparently, as pro
vided by the above, and the architects gave a final certificate as 

of the building and the amount due the plain
tiffs. In that they added the above $1,000 to the contract price
and also allowed $512 for removal of two old......... « on the
premises. It is as to that sum of $512 that the real contest now

The contract nutkes several provisions for ion as to
s in specified matters. The only ones that it is necessary 

to refer to are those in articles 9 and 10. The portion of art. 9 
which affects the r in question, reads:-

I In- contractor may, if lie consider* lie lui* completed the work*, notify 
the architect in writing to that effect, and the architect shall, within 
seventy-two hour* thereafter, issue a final certificate that the work* are 
completed and the last payment due under this contract and indicating the 
amount thereof or state in writing in what respirt* the work* are incom 
plete and his decision shall lie final, subject to arbitration as hereinafter
provided.

The article then provides that if the portion of the work still 
incomplete can be readily completed the contractor is to do same

MAN.
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before asking for his final certificate, but if. for reasons not 
wilhin the contractor's vont ml. In- cannot then complete, the 
architect is to injikv certain deductions from the contract price 
and to “issue a filial certificate that the works arc completed and 
the last payment due and indicating the thereof.”

That is immediately followed in the same clause or article by 
the words:—

Any *iivli li mi I vvrtilicntv ulnill In- vnnclimivv vviilence of tin1 fiillilmi-nt 
»f tliiw cnntriu't by tin* contractor within the meaning hereof.

Then art. 10 says:—
No certificate . . . except the filin I cert i Ilea te . . . shall In* con

clusive evidence of the fnllilnient of this contract by the contractor.

Art. 12 provides how. in case of arbitration, arbitrators are 
to be appointed.

By allowing the $012 for the removal of the old 
the architects have treated the work of such removal as not 
covered by the contract price, but as an item for the payment 
of which the defendants are liable as for an extra. The defend
ants claim that it is covered by the contract price. The plain
tiffs brought this action to recover the balance certified to by 
the architects. The defendants admit the completion of the con
tract and are willing to pay the sum shewn by the final certi
ficate to be due, except the $512.

The defendants applied under sec. (> of the Arbitration Act 
to have the action stayed and the referee ordered a stay on the 
ground that the matters in question in the action were by the 
agreement to be referred to arbitration.

An appeal from the referee to Mr. e Macdonald was dis
missed, and the plaintiffs appealed to this Court.

The final certificate referred to in art. 9 in the above quoted 
sentence beginning “any such final certificate” is only, I think, 
that to lie given where the architect deducts part of the contract 
price after finding that the work remaining incomplete can not 
then be completed.

By art. 10 a final certificate is by inference—not expressly— 
conclusive evidence, but only of the fact that the contractor 

has fulfilled the contract. I do not anywhere find it stated that

54
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it is to luk conclusive oil any other point except in no far as it 
may be NO made by the first above quoted extract from art. !), and 
only there, if at all. by the use of the words “and his decision 
shall be filial.” The issue then narrows down to what the word 
*'decision as there used, refers back to. because it is whatever 
that “decision” may include that is made “subject to arbitra
tion.” Does “decision” as there used refer only to a decision 
that the works are incomplete? Or does it also include a decision 
(to be shewn by the issue of a final certificate) that the works 
are completed, and the last payment due. and stating the amount 
of that last payment ? If it has the latter meaning the defend
ants are entitled to the reference to arbitration, if the former, 
they are not.

MAN.

V. A.
11)14

lllllSOXS

Bay Co.

Rlclnml*. J.A.

The language will bear either construction. 1 can only say 
that I think the intention to he collected from the wording is 
that it should be interpreted in the wider sense. Such an ap
peal to arbitration as is covered by the narrower construction 
would hr one exercisable only by the contractor, and it is argued 
that the provision as to arbitration is intended for his protection 
only, as the owner is protected by the fact that the architect is 
his agent.

So far as refers to a certificate merely that the works are com
pleted. I can understand that argument whether agreeing with 
it or not. But the amount of the last payment is one that ordin
arily the contractor is more likely than the owner to wish to dis
pute, and it seems to me that if the proviso to arbitrate was 
really put into the printed form for the benefit of contractors it 
would nevertheless have been intended that it should cover such 
a vital matter to them as the amount of the last payment. If 
intended to include that, then necessarily either party may take 
advantage of it.

Then, too, it is to be observed that the architects have made 
themselves judges of the law by holding that the work con
tracted for did not include the removal of the old buildings. The 
result is that if the defendants cannot get the matter referred to 
arbitration, they can probably set up no defence to the claim for 
the $512, as. unless covered by the proviso as to arbitration, the
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MAN final certificate is apparently eonclnaive as to the amount due.
C. A.
11114

1 think the Court should lean against a construction that would 
have such an effect.

OVKN

Hi iisiins

Hay ( o

If the owners are entitled to avail themselves of it. it seems 
to me that the use of the last c of the part added after the
statement of the price, “and contractor to remove latter”(•>., the

Rli lierds, J.A. old building) “so as not to delay final completion,” without mak
ing any provision for the contractor receiving extra pay therefor, 
shews that there is a substantial matter to lie referred.

1 would dismiss the appeal with costs.

Pkrdvk, J.A. :—This is an action brought by a firm of con
tractors to recover a balance claimed to be due on a contract for 
the erection of a building. The architect gave what purported 
to be a final corticate shewing the amount due from the defend
ants. They dispute two items amounting to $.112 which the 
architect allowed as extras, the defendants these
are covered by and included in the contract price. An order 
has been made referring the matters in question to arbitration 
under the provisions of the contract and from this order the 
plaintiffs have appealed.

The contract is on a printed form and the heading of it shews 
it to lie the form of contract adopted and recommended for 
general use by the members of the Winnipeg Builders' Ex
change. A clear * appears thr rot the contract that
objections to the findings, decisions or certificates of the archi
tect in charge of the works shall be determined by arbitration. 
Full provision is in art. 12 of the contract for the appoint
ment of arbitrators and the procedure on the arbitration.

The difficulty in the ease arises over the meaning of two sen
tences in art. 9 of the contract. The first is as follows :—

'I In* contractor may. if lie considers lie has complctctl the works, notify 
the architect in writing to that effect, ami the architect shall, within 7'i 
hums thereafter, issue a final certificate that the works are completed and 
the last payment «lue un 1er this contract ami indicating the amount thereof, 
or state in writing in what rcs|»eot the works are incomplete and his d -vi
sion should lie linai. mib/erl to nrlnlration mt hereinafter provitlrtl.

It appears to me that the proper interpretation of the above 
provision is that a certificate of the architect issued under it is
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final. subject to arbitration, that is, it is subject to appeal to the 
tribunal <1 or selected by the parties, and from
that appeal it is final. If it is a certificate that the works are 
completed and the last payment due and shewing the amount of 
that payment, it is final as to these statements, subject to appeal 
to arbitration. Or if the architect states in writing that the 
works are incomplete and in what respects, this decision is final 
also, subject to arbitration.

The same article then proceeds as follows:—
If the portion of the mi id work then remaining incomplete may In- then 

readily completed hy the contractor the same «hall he done la-fore lie i* 
entitled to ask for hi* final certificate, hut if for reaaone not within tin- 
contractor'* control. In- cannot then complete the same, the architect *li»II 
forthwith deduct the actual value of the incomplete portion* together with 
.VI per cent, thereon iof the propriety of which deduction and the amount 
thereof the architect *hal! In- the judge silbji-et to arbitration a* herein 
provided) from the contract price or if the portion of the said work then 
remaining incomplete cannot la- completed then without unrea*onahle es 
pense, the architect shall, at the reipiest of the contractor, forthwith deduct 
douhle the actual value of the incomplete portion* I of which value tlu
ll rehitect shall In- judge, subject to arbitration a* herein provided) from 
the contract price, and in eitlu-r case issue a final certificate that the work* 
are i-d and the last payment due and indicating the amount thereof.
Any such final certificate shall In- conclusive evidence of the fulfilment of 
thifl contract hy the contractor within the meaning hereof.

I think the final certificate referred to in the last sentence of 
the above extract is the filial certificate mentioned in the sen
tence immediately preceding, which the architect is enabled to 
give (1) where the work is for reasons not within the
contractor’s control, and the value of the incomplete work with 
50 per cent, thereon is deducted, or (2) where the work is incom
plete and cannot be completed then without unreasonable ex
pense, and the architect, at the request of the contractor, has 
deducted double the value of the incomplete portions. The in
tention is to declare that a certificate issued under either of these 
two sets of cire es shall be conclusive evidence of the fact
that the contract has been completed. This would prevent the 
owner from setting up that the contract had not been completed, 
in ease the contractor had to take steps to obtain payment of the 
amount mentioned as due to him by the certificate.

The parties by the terms of the contract have provided a tri-

MAN

C. A.
11)14
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humil which is to decide disputes arising from the decisions or 
rulings of the architect. These disputes may involve questions 
of law as well as It is. however, provided by the Arbitra
tion Act, R.S.M. 1913, eh. 9. see. 29. that :

Any refer*-»*, arbitrator or umpire may. at any stage of Hi*- proceeding* 
under a reference, and shall if so directed by the Court or a Judge, state 
in tin* form of a special case for the opinion of the Court or a Judge any 
question of law arising in the course of the reference.

1 think the order
appeal dismissed with costs.

from should he aflirmed and the

Camkbon, J.A. (dissenting) : -Art. 1 of the contract provides 
that th«‘ architect acts as agent of the owner for the purposes of 
tin- contract. Art. 3 provides for alterations being in tin* 
works shewn by the drawings and specifications upon the written 
order of the architect, the value of the work so done or omitted 
being computed by the architect and, in ease of dissent from 
such < the value of such work is to lie determined by
arbitration. Art. 5 provided that in ease of default of the con
tractor and of the architect certifying thereto, the owner may 
enter on and e the work, the expense of so doing to be
audited and certified by the architect, subject to arbitration. 
Art. 7 provides for an extension of time to the contractor on the 
happening of certain events, the duration of such extension to 
be certified by the architect subject to arbitration. Art. 8 pro
vides for the architect determining tin* loss or damage sustained 
by the owner in the event of delay by the contractor, subject to 
arbitration.

Art. 9 provides in part as follows:—
Tin* linn I payment shall In* made within 20 days after tin- contractor ban 

substantially fulfill***! thin contract, if tin* contractor shall have given 
satisfactory evidence that no mechanics' lien other than his own or liens of 
which lie holds discharges exist in res|iect of the said works; otherwise the 
final payment shall lie made within two days after the time for filing 
mechanics' liens has elapsed. The contractor may, if lie considers lie has 
completed the works, notify the architect in writing to that effect, and the 
architect shall, within seventy two hours thereafter, issue a filial certificate 
that tli*1 works art1 completed and the last payment «lue under this contract 
ami indicating the amount thereof or state in writing in what respects the 
works arc incomplete ami his decision should Is* final, subject to arbitration 
as hereinafter provided. If the |x>rtion of the said work then remaining
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incomplete may lie then readily completed hy the contractor the same shall 
In- done Indore he is entitled to ask for his Una I certificate. Imt if for rea
sons not within the contractor's control, he cannot then complete the same, 
the architect shall forthwith deduct the actual value of the incomplete por- 
tiona together with 50 per cent, thereon iof the propriety of which deduc
tion and the amount theri-of the architect -hall Is- the judge subject to arbi
tration as herein provided i from the contract price or if the portjou of the 
said work then remaining incomplete cannot lie completed then without 
unreasonable expense, the architect shall, at the request of the contractor, 
forthwith deduct double the actual value of the incomplete portions (of 
which value the architect shall lie judge, subject to arbitration a- herein 
provided) from the contract price, and in either case issue a filial certifi 
cate that the works are completed and the last payment due and indicating 
the amount thereof. Any such final certificate shall lie conclusive evidence 
of the fulfilment of thi- contract hy the contractor within the meaning 
hereof.

MAN.
(’. A.
1914

11 misons

Ray Co.

Cameron, .1 A. 
(dlwntlng)

Art. 10 in as follows:—
No certificate given or payment made under this contract except the 

final certificate or final payment shall lie conclusive evidence of the fulfil 
ment of this contract by the contractor, either wholly or in part, and no 
payment shall Is* construed to In- such an acceptance of defective work or 
impro|N-r materials as would entitle the contractor to payment thereof.

It Î8 to be observed that the words “a final certificate that 
the works are completed and the last payment due under this 
contract and indicating the amount thereof” in the second sen
tence of the above extract from art. 9 are repeated in the next 
sentence with tin1 immaterial omission of the words “ under this 
contract.” This repetition is of some importance in considering 
the application of the words “any such final certificate” in the 
last sentence of art. 9 as above <|noted, which. I think, relate back 
to the words “final certificate” in the previous sentences. It is 
the final certificate by the architect that the works are completed 
and the last payment due and indicating the amount that is 
made conclusive evidence of the fulfilment of the contract.

1 read the second sentence of see. 9 as above quoted as if it 
were thus set out :—

“The contractor may if he considers he has completed the 
works, notify the architect to that effect, and the architect shall 
within 72 hours thereafter (1) issue a final certificate that the 
works are completed and the last payment due under this con
tract and indicating the amount thereof, or (2) (he shall) state 
in writing in what respects the works are incomplete and his deci-
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(diaaentlng)

sion shall be final, subject to arbitration as hereinafter provided.” 
In my view it is his decision in writing (stating in what respect 
the works are incomplete) that is subject to arbitration and not 
his final certificate. The final certificate remains absolute and is 
conclusive evidence of the performance of the contract, which 
performance in this case in the architect’s view, included the re
moval of the old building. The various matters in respect to 
which arbitration can be had under the contract are plainly 
specified therein, but the final certificate is not one of them. In 
my opinion the final certificate in this ease is, under the terms of 
this contract, conclusive and binding upon the owner and does 
not conic within the provisions of the contract relating to arbi
tration.

I think the order appealed from should be reversed and the 
original application to the referee dismissed.

Hnggert, j.a. Haugart, J.A. :—The whole question here is the construction
of what is known amongst architects and builders as “the Uni
form Contract,” being a “form of contract adopted and recom
mended for general use by the members of the Winnipeg Build
ers’ Exchange.” The plaintiff “under the direction and to the 
satisfaction of” the architect shall provide the materials and 
do the work. When there are alterations in the original plans 
or specifications the architect shall, under the provisions of art. 
3, compute the value of the work added or omitted, and in case 
of dissent by either party this value “shall be referred to arbitra
tion as hereinafter mentioned.” When the contractor has not 
made sufficient progress and the work is taken over by the 
owner, the expenditure of the owner is to be audited by the 
architect, “but an appeal from his decision may be made to 
arbitration as herein provided.”

When the contractor has been delayed by the owner, by 
another contractor, or by strikes or unforeseen accidents, 
through no fault of his own, the time may be extended and “the 
duration of such extension shall be certified to by the architect 
subject to appeal to arbitration as hereinafter provided.” When 
either the owner or contractor delays the other party causing 
loss, the amount of damage shall be determined by the architect
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“subject to arbitration.” I refer to these provisions of the man.
agreement to shew that wherever there was likely to be a sub- c. A.
stantial dispute the finding of the architect was subject to review 1W4
by arbitrators. qunn

Now, I come to art. 9, which is the clause of the agreement ,, '*•IIvdsons
in question here. The issue between the parties is whether the Bay Co.

contractor should be paid the sum of $500 or thereabouts, the hm»*. j.a. 

cost of the removal of an old building. The contractor has 
completed the work and everything has been paid or admitted 
excepting this item. The architect allowed the \ of the con
tractor. The reading given to art. 9 will decide the question 
whether the defendants arc entitled to the arbitration. I will 
cite from the clause the material words, so far as they apply to 
the matters in question :—

The architect shall . . . issue a final certificate that the works are 
completed and the last payment due under this contract and indicating the 
amount thereof . . . and his decision should lie final subject to arbitra 
tion as hereinafter provided.

1 think that it was the intention and that the agreement ex
presses that intention, that the decision of the architect as to the 
completion of the contract and as to the amount of the last pay
ment was to be subject to review by the arbitrators appointed in 
the manner provided for in the contract.

It was urged by the plaintiff, the contractor, that a subse
quent clause in art. 9 was against the defendant, and barred their 
right to an arbitration. These are the words, “any such final 
certificate shall be conclusive evidence of the fulfilment of this 
contract by the contractor within the meaning hereof.” The 
defendants do not claim that the contractor has not completed 
the work he agreed to do under the contract, but they do say that 
he is asking more money than he is entitled to, and 1 think the 
defendants are entitled to this appellate tribunal to review the 
architect’s decision as to “the last payment due under this con
tract . . . and the amount thereof.” I would affirm the order 
of Mr. Justice Macdonald dismissing the appeal from the re
feree’s order staying proceedings.

The appeal should be dismissed.
Appeal dismissed.

0



Dominion Law Reports. 118 D.L.R.430 Dominion Law Reports. 118 D.L.R.

CAN. B.C. ELECTRIC R. CO. v. TURNER AND TRAWFORD

8.C.
1014

Supreme Court of Canada. Sir Charles Fitzpatrick, fDavies, Idington.
Duff, and Anglin, ./,/. February 23. 1014.

1. Death i § ÎV—28)—Famii.ikh Compensation Act—Kklkank obtained by
fra vn—Effect.

In an action by the dcpciHlauts of the dcceafied under Families Com 
pensntion Act, R.S.B.C. 1011 eh. 82. a release set up in defence may ta
il hacked on the ground of fraud if the right so to attack it rested with 
the deceased himself at the time of his death and the dependants have 
such right of attack without adding the personal representatives of the 
deceased for that purpose.

[Trawford v. li.C. Klectric It. Co., 0 D.L.R. 817. affirmed.]
2. Equity (SI F—37)—Famii.ikh Compensation Act—Kklkank ohtained

by fraud—Money neither tendered hack nor turned into Court
—Equitable jurisdiction.

In an action by the dependants of the deceased under Families Com
pensation Act. R.S.1U '. 1011 eh. 82. a release pleaded in defence may 
lie set aside by the Court under its equitable jurisdiction, although 
the money paid as consideration for the release has been neither ten 
derod back to the defendant nor brought into Court to abide the issue 
of the action.

[Trawford v. li.C. Klectric 1!. Co.. 0 D.L.R. 817. allirmed.]
3. Limitation of actions (8111 F—130)—Families Compensation Act—

Railway Act—Which Act controls an to limitation.
In an action by the dependants under Families Compensation Act. 

R.S.B.C. 1!»11 cli. 82. against a railway company the limitation is con
trolled by Unit Act and not by li.C. Consolidated Railway Companies 
Act, 1800. ch. 65, sec. 00.

[Trawford v. li.C. Klectric It. Co.. 9 D.L.R. 817. allirmed.]

Statement Appeal from the judgment of the Court of Appeal for 
British Columbia, 18 B.C.R. 132. sub nom. Trawford v. B.C. 
Electric li. Co., 9 D.L.R. 817, reversing the judgment of 
Murphy, J., at the trial, 8 D.L.R. 1026. and directing that a 
new trial should be had between the parties.

The action was brought, under the Families Compensation 
Act, R.S.B.C., 1911, ch. 82, by the widow and children of the late 
George Trawford, deceased, to recover damages for his death, 
which was alleged to have been caused through the negligence of 
the company while he was travelling as a passenger on their 
tramway. As a defence to the action, the company set up a re
lease executed by the deceased before his death discharging them 
from all claims which he then had against the company on ac
count of the injuries he had sustained or which, in future, his 
heirs, executors, administrators or assigns might have, in con
sequence of such injuries. The release was granted in considéra-
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tion of the sum of $1,000. which was paid to deceased by the 
company at the time the release was executed. The answer by 
the plaintiffs was that the release had been obtained through 
fraud and misrepresentations, but they did not offer to return the 
money which had been paid to deceased by the company nor 
did they bring it into Court. The personal representative of 
the deceased was not a party to the action. The trial Judge took 
the case from the jury and dismissed the action because the plain
tiffs had not tendered back the money nor deposited the amount 
in Court to abide the result of the trial. Thin judgment was re
versed by the Court of Appeal for British Columbia and a new 
trial was ordered.

The appeal was dismissed.
Ewart, K.C., for the appellants. The plaintiff's were not en

titled to attack the release given by the deceased, upon the ground 
of misrepresentation and undue influence—(a) in the absence 
of any election to repudiate the settlement made by the deceased, 
either by him personally or by his legal representative: (b) in 
the absence of restitution by the deceased or his legal represen
tative of the money paid by the company. We also contend that 
the plaintiffs’ claim is barred by lapse of time.

The plaintiffs’ contention is that their right of action is se
parate and distinct from that to which the deceased was entitled. 
In view of the English authorities this assertion is untenable: 
Read v. Great Eastern R. Co., L.R. 3 Q.B. 555; Griffiths v. Earl 
of Dudley, 9 Q.B.I). 357 : Williams v. Mersey Docks and Harbour 
Hoard, 11905] 1 K.B. 804.

The alleged misrepresentation and undue influence, no matter 
how amply proved, do not make null or void the settlement en
tered into by the parties. They render it voidable only. Until 
election to rescind it is made, it is valid and binding. Election 
can be made only by the deceased or by his legal personal repre
sentative: Kerr on Fraud (1910), page 9; Deposit and General 
Life Ins. Co. v. Ayscough, 2 Jur. N.S. 812. A contract tainted 
with fraud remains valid until it is rescinded : Reese River Silver 
Mining Co. v. Smith, L.R. 4 H.L. 04, at 73. There being no sug
gestion of any election prior to the commencement of the action, 
the settlement was, at that time, valid and binding; the rights of
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the parties must be regarded as of that date. We rely upon Lee 
v. Lancashire and Yorkshire Railway Co., 6 ( 'll. App. 527 ; Foss 
v. Ilarbotile, 2 Hare 461 ; Clinch v. Financial Corporation, L.R. 5 
Kq. 450. at 482 ; Rank of Toronto v. Coboury, Peterborough and 
Marmora R. Co., 10 O.K. 376; Knight v. Bowger, 23 Beav. 60S, 
and Oreenstreet v. Paris, 21 Or. 229.

The plaintiffs' cause of action is barred by sec. 60 of the Con
solidated Railway Company’s Act (B.C.), 59 Viet. eh. 55. On 
this point we refer to Williams v. Mersey Docks ami Harbour 
Board, [1905] 1 K.B. 804 ; Markcy v. Tolworth Joint Isolation 
Hospital District Board (1900), 2 Q.B. 454; Kent County Coun
cil v. Folkstone Corporation. 11905] 1 K.B. 620 ; City and South 
London R. Co. v. London County Council,[ 1891 ] 2 Q.B. 513 ; Bar
ker v. Edger, 11898) A.C. 748 ; Esquimalt Waterworks Co. v. City 
of Victoria, 119071 A.C. 499 ; British Columbia Electric R. Co. v. 
Stewart, 14 D.L.R. 8, [1913] A.C. 816.

W. Hart-Mcllarg, for the respondents. The Families Com
pensation Act of British Columbia is legislation to provide for 
the compensation of the families of persons killed by accident 
and creates an entirely new cause of action of which the person 
injured cannot deprive them. See Kcnrick <1 Co. v. Lawrence rf* 
Co., 25 Q.B.D. 99. at 104. per Wills. J. The person injured can
not make a settlement in regard to his injuries, binding on his 
family, without the family’s consent. We refer also to Pym v. 
Great Northern R. Co., 2 B. & S. 759, 4 B. & S. 396 ; Seward v. 
The “ Vera Cruz,*' 10 App. Cas. 59; Blake v. Midland R. Co., 18 
Q.B. 93; The “George and Richard," 3 Ad. & Ecc. 466.

It would appear that the legislation of British Columbia was 
intended to meet the difficulties arising under Lord Campbell’s 
Act. where there might be a hostile executor, and to provide that, 
in a suit by the dependants, they should have all the rights and 
powers of the personal representative. They are, consequently, 
entitled to attack the release : Stewart v. Great Western R. Co., 2 
DeO. J. & S. 319 ; Hirschfcld v. London, Brighton and South 
Coast R. Co., 2 Q.B.D. 1 ; Johnson v. Grand Trunk R. Co., 25 O R. 
64, 21 A.R. 408 (Ont.).

As to the effect of sec. 60 of the defendant company’s Act in



18 D.L.R R.C. Kuctkic R. Co. v. Ti knkk. 433

regal'd to limitation of plaintifTs’ right of action, we refer to 
Zimmer v. Grand Trunk It. Co., 19 A.R. (Ont.) 693; Green v. 
B.C. Electric li. Co., 12 H.C.R. 199; McDonald v. Zf.C. Electric 
It. Co.. 16 H.C.R. 386. In the English eases relied upon by the 
appellants it is to ho noted that the Publie Authorities A et there 
in question is an A et for the protection of public authorities 
whereas the defendant company's Act is a private Act only. See 
Darker v. London Countn Couneil, | 19041 2 K.B. 501. p< r Chan- 
nell, 3.. at 504. It is submitted also that an injury to a pas
senger on the company’s tramway does not come within the pro
per construction of the words used in section 60 of the Act. See 
Car pm v. London and Briyhton It. Co., 5 Q.B. 747 ; Ityckman v. 
Hamilton, Grimsby and Beamsville Electric It. Co.. 10 O.L.R. 
419 ; Sayers v. British Columbia Electric It. Co.. 12 H.C.R. 102 ; 
Canadian Northern It. Co. v. Anderson, 45 Can. S.C.R. 355. and 
(He. pour l’Eclairage au Gaz de St. Hyacinthe v. Cie. des Pou
voirs Hydrauliques de St. Hyacinthe, 25 Can. S.C.R. 168. per 
Strong. C.J., at 173.

It is subni tted that the plaintiffs have an entirely new cause 
of action irrespective of anything that the deceased may have 
done ; that they have all the powers an executor or administrator 
would have had in so far as concerns their present action ; that 
it is not necessary for them to bring a separate action to have the 
release set aside, and that they arc under no obligation to tender 
back the money paid in consideration of the release nor to bring 
it into Court to abide the issue of their action.

i .
Electric 

R In

Argument

Fitzpatrick, C.J. :—The statute of British Columbia gives Fhzi»th. k. r.j. 
the dependant, on the death of the injured party, a right of 
action against the person who has caused the wrong, if. at the 
time of his death, the deceased had a subsisting enforceable 
claim. The cause of that action is the injuria or prejudice re
sulting to the dependant from the wrongful act. In one sense 
it is a new action, but the condition subject to which that right 
of action may be exercised being that the deceased did not re
ceive indemnity or satisfaction during his lifetime, to that extent 
and in that aspect, it is a representative or derivative action.

28- 18 D.L.R.
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If. therefore, the* action of the dependant is met by the plea of 
satisfaction based upon a release, that plea being destructive of 
his right, the dependant should be able to meet it by denying the 
existence of such release or by alleging that it was obtained by 
fraud, and that, in the latter case, the deceased did not receive a 
real or tangible indemnity or satisfaction for the offence or quasi- 
offence in question. It may well be that it will be necessary to 
have all the parties to the release, or their representatives, before 
the Court on that in< ' id issue, but. if that be necessary, then 
1 am satisfied that the resources of the British Columbia Proce
dure Act will be found quite sufficient to enable that to be done.

I have no hesitation in saying that it would be a cruel in
justice to deny the dep iidant an opportunity to set up and make 
good the allegation of fraud against a plea of satisfaction which, 
if upheld, is a complete bar to his other action.

For the reasons given by Mr. Justice Anglin. 1 am of opinion 
that the company cannot set up as a defence to this action the 
plea of prescription (59 Viet. ( B.Ü.), ch. 55, see. 60).

The appeal.should be dismissed with costs.

Damps, J. :—This was an action brought by the widow and 
children of George Trawford who, in his lifetime, was injured by 
an accident on the defendants’ railway. He died of his injuries 
on February 22, 1910. Prior to his decease, the company claimed 
that he had made a settlement with them for all claims in con
nection with the accident and that he had given them a release of 
all such claims. The company pleaded this settlement and release 
and the plaintiffs replied that it was obtained by wilful misre
presentation and fraud.

The trial Judge dismissed the action on the grounds: First, 
that it could not lie without the money paid for the release being 
brought into Court as a condition of setting it aside ; and, 
secondly, that these plaintiffs, not suing in a representative capa
city, cannot bring an action to set aside the release.

The Court of Appeal set aside this judgment and ordered a 
new trial. 1 agree with the judgment of the Court of Appeal 
and, for the reasons given by them, which I do not think it neces
sary to re-state at any length.

8
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1 cannot accept the contention of Mr. Mcllarg that the action 
under Lord Compbell’s Act is an entirely independent one which 
cannot be affected by any release granted by the injured party 
in his lifetime. 1 think the authorities shew that a bona fuh 
settlement may he made between the parties during the lifetime 
of the injured party and that, where this is reached and the in
jured party obtains satisfaction and grants a release of all his 
claims, apart from fraud, no action accrues to his widow and 
children after his death. In order to give them such a right of 
action the injured party must himself possess it at the time of 
his death. If a settlement has been made between the injured 
party and a release obtained from him by fraud, that would 
not deprive him of his right of action. 1 see no reason whatever 
why. in such a case, the* statutory representatives and benefici
aries of the injured man who had died should not have the right 
to bring their action and set up the fraud. It was conceded by 
Mr. Ewart that the executor, if he sued, would have that right, 
and 1 am unable to follow the reasoning that the parties for 
whose benefit he had the right to sue. and who themselves had a 
statutory right to sue in their own names in the event of the 
executor not doing so. should not have the same right as the 
executor is conceded to have in case he brought the action.

1 think these dependants and beneficiaries are, under the 
statute, the legal personal representatives of the deceased in re
spect of everything necessary to assert their rights under the 
statute.
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It surely must be so or Mr. Mcllarg s contention must be 
sustained that the statutory action is one entirely and absolutely 
independent and not open to be defeated by any settlement made 
in his lifetime by the injured party.

The authorities are adverse to that contention which, if ac
cepted. would practically result in the company causing the in
juries being mulct in damages twice over for the same wrongful 
act.

But, that being so, I cannot accept the contention that the 
statutory rights of the widow and children can be defeated by a 
fraudulent release- and that, in the event of the executor of the
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CAN deceased declining to huc, their statutory action is defeated by a 
s. c. fraudulent release which they cannot attack.
10,4 Then. Mr. Ewart relied strongly upon the applicability to
p, v. such a case as this of the limitation upon actions brought against 

*RBCt'o,C **lv <*omPany contained in the Consolidated Railway Company’s 
r. Act, sec. 60.

----- 1 have reached the conclusion that this contention of Mr.
* ' Ewart cannot be sustained.

The Act under which the plaintiffs sue. commonly known as 
Lord Campbell's Act. created, it is true, a new cause of action. 
That cause of action is given for the benefit of the dependants 
of the deceased, not solely because of the injuries he received, 
but because he died possessed of a good cause of action in respect 
of those injuries. In order to recover in this statutory action, 
not only in the words of the statute must ‘‘the death of a person 
have been caused by the wrongful act, neglect or default ’’ of 
the defendant, but such wrongful act, neglect or default must 
be such as would (if death had not ensued) have the
party injured to maintain an action and recover damages in 
respect thereof. And so 1 agree, under the authorities, that, if 
the party injured had received satisfaction in his lifetime either 
by a voluntary settle with the person liable or by recovery 
of damages in Court or otherwise, the statutory action created 
in favour of the dependants of the deceased person would not 
arise.

This special Act of Lord Campbell, creating a special cause of 
action arising by reason of the death of the person injured in con
sequence of such injuries, provides that such action must be 
“commenced within twelve calendar months after the death of 
such deceased person.**

The limitation clause in the company’s Act, of 1906, provides 
that
all action* or suits for indemnity for any damage or injury sustained by 
reason of the tramway or railway or the works or operations of the com
pany shall lie commenced within sis months next after the time when such 
supposed damage is sustained.

I do not think such a general clause can be held to repeal the 
special limitation clause of Lord Campbell’s Act. the action

5
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under which arises not alone as a consequence of the damages 
sustained by reason of the railway or the works or operations of 
the company, but by reason of the death of the injured person 
having, at the time of his death, a good cause of action. 1 agree 
with the Court of British Columbia, in (Hrecu v. Hrilish Columbia 
Kin trie l{. Co., 12 B.C.It. 199, that a special Act creating a 
special cause of action and making special provisions as to the 
time within which it is to be brought is not repealed by a general 
limitation clause passed for the benefit of a private corporation. 
A technical construction of the two limitation clauses which 
could produce such a result would bar very many actions of de
pendant widows and children who may not have been guilty of 
any neglect or delay in asserting their statutory rights which 
only arise on and because of the death of the uncompensated 
injured party. Many such deaths of injured parties may not 
take place within six months of the injury received and, as to all 
these cases, the maintenance of such a contention would be tanta
mount to a repeal of the Act.

The general limitation in the company's Act has reference 
onlv to “actions or suits for indemnity for damage or injury 
sustained by reason of the railway or the works or operations of 
the company,” and such action would arise as soon as the injury 
was sustained.

But the damages sought to be recovered in this action only 
arise as and when death follows from the injuries and may be 
more than six months after such injuries.

Then, the appellants submit that, even if fraud was proved, 
the alleged settlement and release would not necessarily be null 
and void, but voidable only, and could only become void on 
the election of the deceased or bis personal representatives. The 
important question Mr. Ewart suggested is not whether they have 
a right to sue for injuries sustained by the deceased, but whether 
they have a right to elect to rescind an agreement made by him.

Substantially, the submission of the company is that, assum
ing the alleged settlement to have been a fraudulent one, the 
company cannot be restrained from setting it up as against the 
claim of the plaintiffs, there not having been rescission made 
in bis lifetime by the injured man or by his executor after his
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death. It seems to me the proposition contains its own refuta
tion as it amounts to saying that a fraudulent release can be set 
up as a bar to defeat the statutory claim of the widow and 
children.

I have no doubt that such an unjust and inequitable result 
cannot be supported and that the Court of Appeal in so holding 
was right.

For the purpose of maintaining their statutory right of 
action the widow and children of an injured person who is dead 
may be considered as the statutory representatives of such party, 
and. as such, they have a right to attack a release1 obtained from 
him in his lifetime and which is being set up as a liar to their 
actions on the ground that it is fraudulent. The High Court, 
having the jurisdiction formerly exercised by the Court of Chan
cery, in the words of Sir William James, L.J., in Lee v. Lanca
shire and Yorkshire Railway Co., 6 Ch. App. 527, at 531,
should not relinquish its jurisdiction to deal with a case of fraud, hut 
should say that the company was not to lie entitled to use at all. for any 
purpose or under any circumstances, the document which has been obtained 
in that way.

The question what, if any, portion of the money paid to the 
injured party in his lifetime might be set off against the claim of 
the widow and children seems to me one which must, in each case, 
be left to the Court and jury trying the ease. It may well be that 
the amount so paid was solely for the actual cdical and other 
expenses incurred by the injured party and damages for the 
pain and suffering he endured, and for tin ual loss of his time 
while injured, none of which would be recoverable in the action 
brought by the widow and children. In such a case, no part of 
such moneys should either be returned to the dependants or 
allowed for in estimating the pecuniary damages these statutory 
claimants were entitled to recover. In other eases, the moneys 
paid might be taken into consideration, in whole or in part, in 
estimating the damages, the test being whether or not they were 
recoverable in the statutory action. In each case it must be left 
to the Court or the jury assessing the damages to determine on 
the facts as proved.

It seems to me that this must be the proper course to be fol-
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lowed. If not, Mr. EwartV» argument must prevail that the 
statutory action, when brought by the widow and children on 
their own behalf, may be by the plea and proof of a
release which could be shewn by them to lie a fraudulent one, or 
Mr. Mellarg’s position must be accepted that the statutory action 
was an entirely new and one, which could not be
satisfied or discharged by any release given by the injured party.

In my judgment, neither contention should prevail, but tin- 
course 1 have suggested should be followed, which would ensure 
justice to all parties.

The appeal should, in my opinion. Ik* dismissed with costs.

Idinuton, J. :—Two questions are raised on this appeal. The 
first is whether or not the family of a man who has died under 
such circumstances as would give them a right of action founded 
upon Lord Campbell's Act against the are, by virtue
thereof, entitled to disregard a release alleged to have been ob
tained from deceased by fraud, or arc, notwithstanding tin- 
fraud, barred thereby from any action.

The next question is whether or not the limitations in one of 
the company’s Acts, to which I will refer at length, has created a 
bar to the action.

The answer to the first question must depend upon the con
struction of the Act upon which the action is founded and with
out which there can lx* no action by the respondents.

The action must be founded upon and within the following 
terms of the Act.

s. c.
11*14 

II. V. 

It. t o.

That whensoever the death of a person shall lie caused by the wrongful 
act. neglect or default and the net. neglect or default is such as would (if 
death had not ensued ) have entitled the party injured to maintain an action 
and recover damages in respect thereof, then and in every such case the 
person who would have been liable if death had not ensued shall Is* liable 
to an action for damages, notwithstanding the death of the person injured.

I must ask to be permitted to pass by much learning, heretofore 
and in this case, expended upon efforts to determine the knotty 
questions of whether it is or is not a new action or only one that 
the deceased had or might, but for his death, have had, yet en
larged, by the results of his death, in its consequences upon the
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pecuniary fortunoH, or deprivation of pecuniary fortune, thereby 
wrought in and upon the welfare of the members of the family 
concerned.

1 must read the language of this statute according to its plain 
ordinary meaning, and, in doing so. I discard no authority bind
ing upon this Court. There is no dispute that, but for the al
leged release (or the statutory limitation relied upon), the re
spondents. by virtue of what happened, had become entitled to 
bring this action. And the whole controversy turns upon 
whether or not the release, even if obtained by fraud, must stand 
as a bar to the action. And that depends on the meaning to be 
given to the words “then . . . the person who would have 
been liable if had not ensued shall be liable to an action
for damages in respect thereof.”

It is clear that a person who had, either in anticipation of 
such an accident clearly accepted the risk and consequences or 
has wrought his own destruction or certainly contributed thereto 
by his own acts causing the injury and damages, may. by his 
agreement, acts or conduct have thus deprived his family of any 
chance of im this statute to support an action against 
others, though culpable in relation to the cause of death.

I will, for argument’s sake, assume that by a release duly 
executed and covering the accident and the personal conse
quences to the husband himself, or the father of a family so 
stricken, he so releasing would have no action, and, hence, his 
wife and family would have no right of action.

But, if that release was obtained by fraud and. hence, was 
liable to be effectively repudiated by the deceased, I am unable 
to comprehend how or why the existence of that which was no 
barrier in the way of liability, to him can be set up as a barrier 
in the way of those given by this statute an action to recover in 
ease of any existing liability to him not that which he could have 
recovered for, but that which they arc declared entitled to recover 
for as their own, by way of compensation for their pecuniary 
loss, as the Act has been held to mean.

It is said that a fraudulent transaction is not absolutely void,

7
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but only voidable, and that, in ease the deceased has not repudi
ated the fraudulent release, it stands good. This is very plau
sible. but also very sophistical.

The inherent right of deceased to bring an action if he so 
willed, and not bis willing it should or should not be brought. is 
the test * fair meaning of the language furnishes. It is 
the liability of the to be so called upon that it is the
condition precedent to tin1 right of action of respondents. And 
the answer is that, if he was capable of bringing or had any right, 
notwithstanding what has transpired, to bring an action, then 
the family can.

Their right, in my view, no more depends upon the expression 
of his will or that of his representatives than upon the expression 
of the will of any one else.

Some propositions of law were made in argument relative to 
the necessity for re-payment by one defrauded, either before or 
concurrently with his rc " ion in order to make it effective.

1 entirely dissent from such or any like sweeping proposition 
in relation to the effective termination of the validity of a trans
action induced by fraud.

Its repudiation terminates its validity. There may be an 
infinite variety of circumstances which may e a Court of 
justice to impose or not impose terms upon one pursuing his right 
after such repudiation.

From the grossest kind of wilful deceit down to the ease of a 
dubious form of misrepresentation inducing an unfair dealing, or 
mere mistake, the variety or complexity of what may or may not 
be imposed in such cases is so almost infinite that I will not at
tempt to discriminate herein, where 1 have not the facts before 
me, to enable me to do so if I could. All I need say here is that 
finding the right to repudiate existed in deceased, then the right 
of respondents to insist that, in fact, the deceased could have so 
repudiated leaves tin* path open to respondents to proceed with 
the action given by this statute.

Whether the doing so may be clogged with such conditions 
as a Court would have imposed upon him must depend upon the 
development of the facts surrounding the giving of the release.
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CAN. It may well In* that the money he got watt in the way of eon-
s.c. pensating him for his inability or lessened ability to maintain
19,4 his family, and, in such ease, be properly considered in this ease,
r. »•. or it may be that the payment had no relation to any such thing,

KRKt(T’oC nu*rt*l.v that personal to himself by way of expenses and for

r. his personal sufferings, when it might be something which did not
l utNMt. eoneern the pecuniary claims of respondents which are alone

idington, .1. jn question in the action.

1 must refrain from doing more than to illustrate here what 
1 have concluded is the nature of the right of action ret ts
have under the peculiar circumstances in question herein.

I agree with the Court of Appeal that the respondents are 
entitled to proceed with the action, unless barred by the limita
tions in the statute which the appellant relies upon and which 
reads as follows :—

All action* or suit* for indemnity for any damage or injury sustained 
by reason of the tramway or railway, or the work* or operation* of the 
company, shall he commenced within *ix month* next after the time when 
such supposed damage is sustained, or, if there i* continuance of damage, 
within six month* next after the doing or committing of such damage 
cease*, and not afterwards, und the defendant may plead the general issue 
and give this Act and the special matter in evidence at any trial to lie had 
thereupon, and may prove that the same was done in pursuance of and 
by authority of this Act.

1 do not think this statute of limitation applies to the claim 
nuidc by the respondents. 1 have so frequently had to point out 
that a statute of limitation must, in order to be applicable to 
any given ease, be clearly shewn to have been intended to cover 
the case in respect of which it is invoked, that I do not deem 
it necessary to repeat my views at length here.

Every word in the section 1 have just quoted can be given a 
plain, ordinary meaning without straining them to repeal this 

Act pro tanto. I can hardly imagine any legislature ever in
tended to repeal any part of the Act upon which respondents’ 
action is founded, and, least of all, by such means as by use of 

such an enactment as this.
Of course, if the legislation could not be given a clear, sensible 

meaning without involving repeal of the Act in question, it 
must stand repealed. We are not driven to any such alterna-

8834
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live or subterfuge. The limitation in the Railway Aet involved CAN.
in the action in question in the ease of the Canadian Northern It. s. c.
Co. v. liobinson, 43 Can. S.C.R. 387. is somewhat analogous, and 11,14
we did not find the limitation there claimed applicable, though q <■.
much like this, and the Judicial Committee of the Priw Council 1*'J:K<'TR,CR. (o.
refused to disturb the ruling. r.

The English authorities relied on are the result of considéra- 11RNKB- 
tions that are not open to the appellant and to the application in J-
its favour of the clause in question.

On the other hand, a great body of judicial interpretation in 
this country relative to this very section of the Act and similar 
Acts, and their bearing upon the Act upon which respondents rest 
their claim, is ranged against the ground taken by appellants, 
and, no doubt, has been acted upon for years in this country.

Hence, I do not think, unless imperatively driven to put 
another view forth, we should disturb what seems so long settled.

The appeal should be dismissed with costs.

Duff, J.:—The first ground of this appeal is that the action 
is barred by sec. (iO of the Act under which the appellant's rail
way is operated. That section is as follows:—

All actions or suits for imlcimiity for any damage or injury sustained 
by reason of the tramway or railway, or the works or operations of the 
company, shall lie commenced within six months next after the time when 
such supposed damage is sustained, or. if there is continuance of damage, 
within six months next after the doing or committing of such damage ceases, 
and not afterwards, and the defendant may plead the general issue, and give 
this Aet and the special matter in evidence at any trial to he had thereupon, 
and may prove that the same was done in pursuance of and by authority of 
this Act.

In this connection there are two points: First, whether this 
action, which charges the appellants with causing the death of 
the late George Trawford, a passenger on their railway (through 
negligent default in their duty as carriers), is within the contem
plation of this provision. That point was dealt with in Sayers v. 
The British Columbia Electric B. Co., 12 B.C’.R. 102, and I think 
it is unnecessary for me to do more than to say that, having re
considered the question, 1 see no reason to alter the view which 
was given effect to in that case.

The other point arises in this way. The respondents contend
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that, assuming sec. GO to apply to an action charging default by 
the appellants in respect of their duty as carriers of passengers, 
the defendants of Trawford can, notwithstanding that section, 
bring their action within the limit of one year fixed by Lord 
Campbell’s Act. That point also has been dealt with by the 
Courts in British Columbia in Green v. The, British Columbia 
Electric It. Co., 12 B.< '.R. 199. I was a party to the judgment of 
the Chief Justice in that ease, in which the opinion was expressed 
and acted upon that sec. GO docs not apply to actions brought 
under Lord Campbell's Act. I think that view is right, and for 
the reasons then given.

The principal ground upon which counsel for the appellants 
contends that the action ought to be dismissed is that the de
ceased George Trawford, before his death, entered into a con
tract with the appellants whereby, in consideration of certain 
sums of money (which were paid), he agreed to release the ap
pt from all claims for damages in respect of the negligence 
charged in this action; that this release has never been set aside 
or repudiated by Trawford or by his legal * representa
tives, and that, according to the settled law as to the nature and 
conditions of the right of action created by Lord Campbell’s 
Act, the subsistence of this release presents an insuperable 
obstacle to the * ’ success in this action. Lord Camp
bell’s Act created a new cause of action, but, with full acknow- 
ledg 4 for the able argument addressed to us by counsel for 
the respondents upon the point, 1 think it must be taken as 
settled, for this Court at all events, that it is a condition of the 
right of action which the statute confers upon the dependants 
that the victim should himself have been entitled to maintain an 
action, if he had lived. As Blackburn, J., puts it in Read v. Great 
Eastern R. Co., L.R. 1$ Q.B. 555, “the intention of the enactment 
was that the death of the person injured should not free the* 
wrongdoer from an action,” or, to use the words of Lush, J„ in 
the same case,
the intention of tlie statute is to enable representatives of the person in
jured to reeover in n case where the maxim actio personalis, etc., wouli* 
have applied.

Read's Case, L.R. 3 Q.B. 555, was decided forty-six years ago,
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and the* decision seems to have been treated as sound law by Lord 
Watson, who delivered the judgment of the Judicial C 
in Iiohimon v. The ('anadian Pacific li. Co., [1892] A.C. 4SI. at 
487. If, therefore, the appellants had proved at the trial that the 
deceased George Trawford had enteretl into a contract whereby, 
for good consideration, he had agreed to release all his claims 
in respect of the negligence complained of in this action, and the 
consideration had been paid, and the matter had ended there, 
that would constitute a complete defence against the ret s’
claim. But, in answer to this defence, the respondents allege that 
the settlement relied upon was obtained by fr misrepre
sentations and undue influence, and at a time when the deceased 
Trawford was ill and without legal advice. At the trial, the 
learned trial Judge permitted the appellants to prove tin* execu
tion of the document—it is not under seal—by Trawford, which 
is in the following terms :—

I. (jpovge Trawford, do hereby declare, for the sum of $1,000 and doc
tor’s and hospital expenses to date, which 1 acknowledge to have received on 
the execution hereof. I hereby release and acquit and forever discharge the 
B.C. Klectric from all claims which I. my heirs, executors or administrators 
and assigns now have, or may in future have, by virtue of an accident 
happening to me on the 10th November, 1009, . . . whereby 1 sustained 
personal injuries, without acknowledgment on their part of any liability 
whatever, and I further declare that said release has been read to me and 
1 fully understand its contents.

( Signed ) Gbobgk K. Trawford.
( Before two witnesses. )

The learned trial Judge refused to allow the respondents to 
shew the circumstances under which this document was obtained, 
and, treating it as a conclusive answer to the respondents’ claim, 
dismissed their action. It seems, however, quite clear to me that 
if it should appear from the evidence—it is, of course, a question 
of fact—that Trawford really did agree with the appellants to 
accept the sum mentioned in full satisfaction of all claims to 
compensation which he might have in respect of all injuries 
arising from the negligence in question, but that his assent, al
though a real assent, was obtained by fraud or by an unconseienti- 
ous abuse of the opportunity which his situation afforded the ap
pellants, then the " » would be entitled to say in this ac
tion that as Trawford, if he had lived, could have maintained an
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action against the appellants (notwithstanding the existence of 
the agreement thus procured), so they, likewise, are not debarred 
by it from claiming compensation under Lord Campbell’s Act. 
On the other hand, if it should appear that, in fact. T raw ford 
did not assent, that “his mind did not go with" that which ap
pears upon the document, to use the language of Erie, V.J., in 
Kideal v. TVir Great Wettern It. Co.. 1 F. & F. 708. so that there 
never was an agreement, then, " appellants should be
acquitted of fraud, the respondents would be equally entitled, on 
the same principle, to maintain their action. As to the rights 
of the appellants arising out of the fact that moneys were paid to 
Trawford—that is a question which, to some extent, depends 
upon the facts as developed at the trial. In either of the suppo
sititious cases above suggested, if Trawford himself had been 
suing, while it seems clear that, in the first case at all events, it 
would not have been necessary for him to bring or offer to bring 
the money into Court |Clough v. London and .Xorth-Wextern It. 
Co., L.lt. 7 Ex. 26], yet, in my opinion, the defendants would 
have been entitled to rely upon the document as a binding receipt 
for the amount in fact paid as a payment on account of the com
pensation to which Trawford was justly entitled. On the other 
hand, if it should appear that Trawford had been led to believe, 
by the artifices of the appellants, that this document was some
thing other than it, in truth, was, and that the receipt he was 
giving was a receipt for damages only suffered down to the time 
when the receipt was given, then Trawford would have been 
entitled to maintain an action for subsequent damages without 
bringing the amount paid into account ; for the appellants would 
be estopped by their conduct from alleging that the receipt was 
other than that which they pretended it was. In the last men
tioned case, the respondents, in my judgment, would be entitled 
to have the amount of their compensation estimated without re
ference to the moneys paid. In either of the other two cases, I 
think the respondents’ action must be subject to the same inci
dents as Trawford’s action would have been, if he had lived— 
to this extent, at all events, that the appellants are entitled to 
have the amount paid brought into account.

The substance of Mr. Ewart’s contention at this point is that
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the agreement relied upon ean only, at worst, be a voidable 
ment which stands and must be given effect to until it is repudi
ated by the legal personal rep rest " res of Trawford. It occurs 
to one at once that this contention is open to the observation that 
the ix ' nts have not had an opportunity of raising, before 
the proper tribunal, the question whether or not there ever was 
an agreement such as that alleged. But, let us assume that such 
an agreement was really entered into, that is to say, that the mind 
of Trawford was really brought to the point of assenting to such 
a settlement as that evidenced by the document produced; and 
let us also assume that the arc in a position to shew
that this agreement was brought about by fraud or in such cir
cumstances of unfairness as would have entitled Trawford to 
rescind it. It follows (1 repeat) that Trawford. in his lifetime 
(there being no suggestion that there was any conduct of his 
which would have precluded him from repudiating the arrange
ment), could have maintained an action against the appellants 
in respect of the negligence upon which the present action is 
based. That being so. the condition of the statutory right of 
action is satisfied ; the case is, indeed, ' the express words
of the statute1—the death of Trawford having been “caused by 
wrongful act, neglect or default, and the act. neglect or de
fault being such as would, if death had not ensued, have entitled 
the party injured to maintain an action and recover damages in 
respect thereof.

The only criticism Mr. Ewart attempts to make upon this 
application of the very words of the statute itself is this : lie 
argues that to permit the action to proceed might be unjust to 
the estate of Trawford whose legal * representatives
might desire that the settlement should stand. But the only pos
sible interest the estate could have would be to retain the benefit 
of that which it had received, and if justice should ‘ e that 
the benefit should be restored without detriment to the estate, or, 
in other words, at the cost of the dependants, it is for these to 
say whether or not they will pursue their remedy at such a price. 
If there is any reason to suppose that the interests of the estate
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arc really involved, there can be no difficulty adding as a party 
defendant an administrator ad I it cm to keep an eye on these 
interests.

It might easily happen, of course, that the interests of the 
estate and the interests of the dependants should he far from 
identical, and it may very fairly be argued that the Act does not 
contemplate the estate being called upon to set aside a settlement 
for the benefit of the dependants at the cost of giving up the 
advantages the deceased had derived from the settlement. But, 
on the other hand, 1 see no reason to doubt that it would be 
within the authority, if not the duty, of the executor (the in
terests of the (-state being properly protected) to take the neces
sary proceedings on behalf of the dependants, including the im
peaching of any fraudulent settlement; and, if the executor re
fused to act or if there were no executor, I can see no reason for 
holding that the right of action vested in the dependants in such 
circumstances does not ipso jure include as one of its incidents 
this same right to impeach a fraudulent settlement. That seems 
a reasonable implication when one bears in mind that the object 
of the statute was to afford a way of escape from the injustice 
which often attended the application of the principle actio per
sonalis, etc., according to the settled doctrine of the Courts.

Anglin, J. :—The chief question in this case is whether the 
plaintiffs, suing under Lord Campbell’s Act, are debarred from 
maintaining their action by a release of his claim against the 
defendants arising out of his injuries, given by the injured man, 
since deceased, in consideration of a payment of $1,000 made 
to him. In answer to the plea of this release, the plaintiffs reply 
that it was procured by fraud of the defendants, and is, there
fore, not available to them as a defence. The defendants contend 
that, until the release is set aside, it is binding, and that only the 
personal representatives of the deceased can take proceedings to 
set it aside. The plaintiffs, on the other hand, maintain that the 
issue as to the validity of the release can lx- raised by them in 
this action and without the presence of the personal representa
tives. They also contend that the release, even if unimpeach
able, is not a bar to their recovery, because their right of action
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under Lord Campbell’h Act is new and independent and not a 
statutory continuance of the right of action which the injured 
man had. On the last point, compare Head v. Tin Great Eastern 
It. Co., L.U. 3 Q.B. 555 ; Seward v. The “ Vera ('ruz,” 10 App. 
('as. 59, at 07 and 70: Ppm v. The Créât Northern It. Co., 2 B. & 
S. 759, 4 B. & S. 396 ; Itobinson v. The Canadian Pacifie It. Co., 
11892] A.O. 4SI, and Williams v. Mersey Docks and Harbour 
Hoard, 11905] 1 K.B. 804.

1 find no satisfactory ground of distinction between the ex
tinguishment of the cause of action by the injured man by an 
accord and satisfaction, evidenced by a release, and its extin
guishment by the recovery of a judgment upon it or the expiry 
of a period of limitation. If, on a proper construction of Lord 
Campbell’s Act, it is a condition of the plaintiffs' right of action 
that the deceased shall have had, at the time of his death, a sub
sisting and enforceable cause of action against the defendants, 
as I think the Knglish authorities establish, a release binding 
on the deceased would seem to present a very formidable—I 
think an insurmountable—obstacle to the plaintiffs’ recovery. 
It has. however, been the view of some eminent Judges that the 
existence of a cause of action in the deceased, enforceable by him 
up to the time of his death, is not made a condition of the right 
of action given to his wife and others by Lord Campbell’s Act. 
See Erdman v. Town of Walkerton, 20 A.R. (Ont.) 444. at 456, 
per Burton, J.A.

But, if the release pleaded by the defendants is voidable for 
fraud, it did not bind the deceased man. The defendants re
mained liable to him up to the moment of his death, and, in an 
action brought by him against the company, if they had pleaded 
the release, its validity could have been questioned and deter
mined : Johnson v. The Grand Trunk It. Co., 21 A.R. (Ont.) 408. 
Apart from the objection that they do not sufficiently represent 
the deceased, I see no reason why the plaintiffs may not raise 
and require the determination in this action of the question as 
to the validity of the release set up by the defendants. That, I 
think, is the proper practice under modern procedure.

There is, no doubt, some anomaly in permitting the validity 
of a contract made by a dead man to be impugned in the absence
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of hiM personal representative. But, having regard to the nature 
of the right of action eon f erred on the wife and other beneficiaries 
by Lord ('amphell s Act, and to the eonditioiiH upon which that 
right i« given. I think it essential to “advancing the remedy 
which the statute was designed to afford that these beneficiaries 
should have the same right to attack a release, such as that 
relied upon, so far as it presents an obstacle to their maintain
ing their statutory action, as the deceased himself would have 
had if surviving. Otherwise “the person who would have been 
liable if death had not ensued would not be “liable to an action 
for damages, notwithstanding the death of the person injured.” 
although the statute declares that he shall be so liable. 1> & 10 
Viet. ( Imp.) eh. XCIII.

The release being impeached for fraud, the Court, in the ad
ministration of equity, does not require that the money paid 
by the defendants should be refunded or brought into Court as a 
condition precedent to the right of repudiation being asserted. 
Equity may be done in the action by deducting the whole of the 
money already paid by the company, or such part of it. if any. 
as may be deemed proper, from any verdict which the plaintiffs 
may recover.

On this branch of the appeal I would, for these reasons, affirm 
the judgment of the Court of Appeal.

1 am also of the opinion that the company cannot set up as a 
defence to this action sec. (>0 of ch. 55, of 59 Viet. (B.C.), which 
gives it the benefit of a period of limitation of six months from 
the doing or committing of such damage, in all actions or suits 
for indemnity for “any damage or injury sustained by reason 
of the tramway or railway or the works or operations of the com
pany. ’ ’

The plaintiffs maintain that a claim for damages for per
sonal injuries sustained in a railway accident is not within the 
purview of that provision. While inclining very strongly to 
that view, 1 do not rest my judgment upon it. because I am satis
fied that the section invoked is not available as a defence in an 
action under Lord Campbell’s Act.” The Ontario Court of 
Appeal, in Zimmer v. Tin (iraml Trunk II. Co.. 19 A.It. (Ont.)



18 D.L.R-I B.c. Electric R. Co. v. Turner. 451

held that a Hiniilar limitation provision did not affect rights 
ot action conferred by Lord Campbell*s Act. It would be superer
ogatory to do more than express my respectful concurrence in 
the opinions there delivered by llagarty. C.J.O.. and by Burton 
and Maelennan. JJ.A., on this point. I would merely add that, 
it applicable to actions under Lord Campbell s Act. the provision 
relied upon by the appellants would entirely eut out the right of 
action specifically given to the widow and other beneficiaries by 
the amendment of 27 & 28 Viet. (Imp.) eh. XCV, in all cases 
where there is an executor of the deceased or an administrator 
to his estate, because in such eases the right of the Ismefieiaries 
to sue arises only after the expiry of six calendar months from 
the death of the injured person. That cannot have been in
tended. See. too. Urccu v. Hrilish Columbia Electric It. Co.. 12 
R.C.R. 199.

Two English cases are cited by the appellants in support of 
their contention that the period of limitation given by the 
statute which they invoke applies to this action, rather than the 
period of twelve months from the death specified in Lord Camp
bell’s Act. They are Markcy v. Tolworth Joint Isolation Hospi
tal District lion ni ( 1900), 2 K.B. 454, and Williams v. Mersey 
Docks and Harbour Hoard. 119051 I K.B. 804.

Unless the former decision is to be distinguished on the 
grounds that the Act there invoked was a public Act. whereas 
that in question here is a private Act. and that the English 
statute was enacted for the protection of public authorities and 
officials, whereas that before us is for the protection of a private 
corporation, it would seem to be in point. But it is an opinion 
of a Divisional Court by which we are not bound, and, if it be 
not distinguishable from the case at bar, I respectfully decline 
to follow it.

Williams v. Mersey Docks and Harbour Hoard, [19051 1 K.B. 
804. which is a decision of the English Court of Appeal, is 
clearly distinguishable on the ground that, at the time of his 
death, the right of action of the injured person had been barred 
by the limitation provision of the Public Authorities Protection 
Act. The existence of a cause of action against the defendants
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Act. Here the injured man, admittedly, had a cause of action
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against the defendants at the time of his death, unless it had 
been extinguished by the accord and satisfaction evidenced by 
the release pleaded, of which the validity is in question.

The appeal, in my opinion, fails and should be dismissed with
Anglin, J.

Appeal dismissed with costs.

Solicitors for the appellants : Me Phillips tf: Wood.
Solicitors for the respondents: Abbott, Ifart-McIIarg, J)an

con <V Rennie.

ONT. BASS! v. SULLIVAN.

S.C.
1914

Ontario Supreme Court. Ilotlgins, J.A. September 11, 11)14.

1. Aliens i 6 III—ID)—Alien enemy—Right to sue—How determined.
An alien enemy of this country is one whose Sovereign is at enmity 

with the Crown of England and one of his disabilities is that lie can 
not sue in our Courts during war unless lie is here “in protection,” the 
burden of shewing such status being on himself.

2. Aliens (8 III—ID)—In war time—Suits ry or against—Status of
alien ENEMY.

A citizen of a nation at war with this country who institutes a civil 
action will have his action stayed unless and until in the first place 
he establishes as a condition precedent to the right to sue that, although 
technically an alien enemy, lie is "in protection” in such sense that he 
is not a man professing himself hostile to this country nor in a state 
of war against it.

Statement . Motion by the plaintiff to continue an interim injunction, 
involving the right of an alien enemy to sue in our Courts.

The injunction was dissolved, but action stayed.
W. R. Smyth, K.C., for the plaintiff.
R. McKay, K.O., for the defendants.

Hodgins, J.A. Hodgins, J.A.:—The plaintiff, who holds an unregistered
chattel mortgage, dated the 18th May, 1914, on the stock in trade 
of Wiwcaruk & Bassi. in the town of Cobalt, brings this action 
to set aside the defendants’ registered chattel mortgage upon the 
same goods, dated the 29th May, 1914. He has obtained from the 
Local Judge at Haileybury an injunction restraining thèir sale. 
The present motion is to continue that injunction. The plaintiff
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claims to sue on behalf of himself and all other creditors of the 0NT- 
firm already named, and grounds his action upon the fact that s. C.
the seizure and sale will, in his belief, “create an unjust pre- 1014
ference.” Banni

The plaintiff by so suing must be taken to have abandoned svliivan. 
his rights as a secured creditor. Insolvency is not suggested ex -

Hodgtns, J.A.
ccpt infcrcntially, and apparently will only arise after the de
fendants have realised upon their security.

I do not understand upon what principle a simple contract 
creditor, even suing in a class action, can restrain a chattel mort
gagee from realising upon his security, unless he in the first place 
alleges more than this plaintiff does, and in the second place 
satisfies the Court that the circumstances under which the mort
gage was given indicate some infraction of the statutes relating 
to preferences. This the plaintiff does not attempt to do.

So far as the amount due upon the mortgage is concerned, the 
Court will not, upon this application, take the account, nor, as 
I understand the practice, will it restrain realisation by a solvent 
creditor under his mortgage, except upon at all events prinul 
facie proof of invalidity.

I am, therefore, unable to continue the injunction.
The defendants, however, contended that the action is not 

maintainable and that I should dismiss it, because the plaintiff* 
is an alien enemy, being an Austrian and not naturalised. The 
plaintiff does not deny that he is a native of Austria, and by his 
counsel admits that he is not naturalised. The writ was issued 
on the 27th August, 1!)14, which was after the date at which a 
state of war existed between his Britannic Majesty and the 
Emperor of Austro-1 lungary, viz., the 12th August. 1914.

This raises a most important point, of which the Court is 
bound to take notice: per Lord Davey in Janxon v. Drrifontein 
Consolidated Mines Limited, f 1902] A.C. 484. at 499. The 
position of an alien enemy has not, except in a few isolated eases, 
been dealt with in the Courts since the Napoleonic and Crimean 
wars. The doctrines then established have not, in consequence, 
undergone much, if any, modification. But, if not altered in sub
stance, the extreme rights arising thereout are rarely—according
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t<- Lord Loreburn in J)e .layer v. Attorney-General for Natal,
| 19071 A.( 32ft—put into net uni practice.

An alien enemy is one whose Sovereign is at enmity with the 
Crown of Kngland, and one of his disabilities which has always 
been strongly insisted upon is that he cannot sue in a British 
Court during war. But this rule is always stated with an excep
tion. In Wells v. Williams, I Ld. Itaym. 282. 1 Salk. 46. Sir 
(leorge Treliy. Chief Justice of the Common Pleas (temp. Win. 
III.) said : “All alien enemy who is here in protection may sue 
his bond or contract. ” And in the oft-ipioted case of The I loop 
( 1799). I C. Bob. 196, Sir William Scott laid it down that, even 
in British Courts, by the law of nations, “no man can sue therein 
who is a subject of the enemy unless under particular circum
stances. that, pro liac via, discharge him from the character of 
an enemy, such as his coming under a Hag of truce, a cartel, a 
pass, or some other act of public authority that puts him in the 
King’s peace pro hoc vic(. But otherwise he is totally ex tes.

This exception is recognised in more modern time by Sir 
Alexander Coekburn, L.C.J., in his work on Nationality (1869), 
p. |T)0: “An alien enemy has no civil rights in this country, 
unless lie is here under a safe conduct or license from the < rown. 
In modern times, however, on declaring war, the Sovereign usu
ally. in the proclamation of war, qualities it by permitting the 
subjects of the enemy resident here to continue, so long as they 
peaceably demean themselves; and without doubt such persons 
are to be deemed alien friends.”

But to the enjoyment of this privilege important qualifica
tions are annexed. One is that the alien enemy must shew him
self possessed of what amounts to such a license: Esposito v. 
Bouden ( 18.Ï7). 7 K. & B. 762. 793. And. further, if the license 
Ik- a gem ral one, the alien enemy may be prevented from assert
ing it. In Sparcnbury v. Banna I y ne ( 1797), I B. & I*. 163, at p. 
170. Kyiv. C.J.. says: “I take it the true ground upon which a 
plea of alien enemy has been allowed is that a mail professing 
himself hostile to this country and in a state of war with it cannot 
In- heard if he sue for the benefit and protection of our laws in 
the Courts of this country.”

The Crown has. by Koval Proclamation dated on the 15th
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August, 1914. directed: “That all persons in Canada of German 
or Austro-Hungarian nationality, so long as tln-y quietly pursue 
their ordinary avocations, he allowed to continue to enjoy the 
protection of the law and he accorded the respect and considéra 
lion due to peaceful and law-abiding citizens; and that they he 
not arrested, detained, or interfered with, unless there is reason
able ground to believe that they are engaged in espionage, or 
engaging or attempting to engage in acts of a hostile nature, or 
are giving or attempting to give information to the enemy, or 
unless they otherwise contravene any law, order in council, or 
proclamation.”

In the present case the Court has no means of knowing 
whether this Proclamation, the terms of which are relied on as 
giving a right to maintain this action, covers this particular 
plaintiff, lie may or may not he quietly pursuing his ordinary 
avocation, or he may he, for all that is before me, one of the class 
excluded by its subsequent provisions, or otherwise disentitled to 
take advantage of provisions intended for those who have resided 
here and engaged in business for some length of time. Nor am I at 
all sure that the Proclamation has the effect contended for. It 
appears to have been issued under sec. (i, sub-sec. (b), rather 
than under sub-secs, (e) and (f) of the War Measures Act, 
1914, and may well refer only to police protection. It is not 
incumbent on the Court to make, still less to act upon, any pre
sumption in favour of natives of either of the two nations now 
at war with the British Crown; and I think that every facility 
should be afforded for local inquiry, so that Ihc Court should be 
fully informed as to whether or not the plaintiff is in fact en 
titled to set up the protection extended by the Crown under 
the wording of the Proclamation. Such an inquiry may pro
perly be made at or before the trial, and may be called for at 
any time on motion; but, if pleadings had been delivered in this 
case. I should prefer to leave the questions both of fact and law 
to be determined when the case came up for trial, especially as 
recent English statutes and proclamations have not yet reached 
this country. But, as attention is pointedly called to it on this 
motion, and as the Crown has drawn a distinction between peace
able alien enemies and those who may be otherwise engaged. I
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action until the plaintiff satisfies the Court that it ought to allow 
him to proceed to trial, and there urge the contention that he is

Rui.mvan.

here under what amounts to a license sufficient to enable him to 
sue on such a cause of action as he is setting up.

Hedging. J. A.
Reference to recent discussions in the English law periodicals 

and to the report of an expert committee of the London Cham
ber of Commerce in August may be of use in finally determining 
the extent of the Proclamation and the scope of its provisions.

The injunction will be dissolved and the action stayed mean
time. with leave to apply on notice to a .Judge of the High Court 
Division to permit the action to proceed after time has been given 
to the inquiries 1 have indicated. Two weeks will be suffi
cient. If the action proceeds, the costs of this motion will be to 
the defendants in the cause, unless the trial .Judge otherwise 
orders. If no further procei "* arc taken, the costs will be
paid by the plaintiff to the defendants after taxation.

Injunction dissolved; action staffed.

ONT. MACKELL v. OTTAWA SEPARATE SCHOOL TRUSTEES

S.C.
1914

Ontario Supreme Court, Lt nnux,./. September 11, 1914.
1. ScilOOl.N (#111 A——RllillTH AM) I.IAIIILITIKH OK MKMHKKS OK SCHOOL

ItOAKI)—DISCRETIONARY AM) QVAHI-JVIIICIA1. 1*0WKBS.
Tin* discretionary and quasi-judicial power* vented in a School Board 

in matters relating to the school* under its control are so limited that 
the business of the Hoard must he regularly conducted within its juris 
diction in the bond fide discharge of its duties and in harmony with the 
laws of the province and the regulations of the Department.

2. SvrooLS (6 III A—iitl)—Rights ami liarilitieh ok Roabo—Jvkihdic-
TION—DELEGATION OK POWKB8.

A School Board in matters relating t > the schools under its control 
and involving discretion or judgment is hound to exercise such func
tions so that the whole* question must be presented to tin* Board, should 
be weighed and considered hy the Board and must be determined upon 
hy tin* Board; nor has the Board the power to delegate duties or 
functions of this character to another instead of exercising its own 
judgment and discretion throughout.

:i. School* (6 III A—86)— Roabd delegating ith poweb—Impaibino kkki
CIKNCY OK SCHOOLS—REMEDY.

Where a School Board has delegated its discretionary and quasi- 
judicial duties and functions to another and thereby impaired the 
efficiency of its schools, the Court will remedy the wrong.

4. Rclkh ok Court (I I—1)—Chief object ok—Secondary purposes.
Rules of procedure are for the convenience of litigants and the 

Court and the advancement of justice and should not he invoked to 
peipi-tuato a wrong.

7

8
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Motion by the plaintiffs for an injunction and other relief 
as s(‘t forth below.

The motion was granted.
J. F. Orde, K.C., and ./. J. O'Meara, for the plaintiffs.
McGregor Young, K.(\, for the Minister of Education.
.V. A. Belcourt, K.C., and A. C. McMaster, for the defendants.

Lennox, J. :—The plaintiffs arc a minority of the School 
Board. It will bo sufficiently accurate to say that this action is 
brought to compel the Board, represented for the most part by 
Chairman Genest, to conduct the schools according to the de
partmental regulations, to engage and employ a teaching staff 
composed exclusively of legally qualified persons, to prevent tin- 
payment of school moneys to unqualified teachers, and the sail
or disposal of certain debentures.

The Court has so far recognised the plaintiffs’ status, the im
portance of the issues raised, and the plaintiffs’ prima facie 
light to relief, by enjoining the defendants until the trial. Tin- 
hulk of the evidence on both sides was put in on the 25th dune 
last, when an adjournment was asked for and obtained by the 
defendants to enable them to make further searches in the re
cords of the Education Department, and, though strenuously 
opposed, the injunction was continued. The adjournment was 
decidedly an indulgence to the defendants, as, so far as I am 
aware, no intimation of the application was given until the evi
dence for the defence was well advanced. The object of the 
action, the terms and aim of the injunction, and the conditions 
necessarily implied upon an adjournment, should without more 
have been a sufficient guarantee that the efficiency of the schools 
would he preserved, and the status guo honourably maintained 
pending the delay ; hut, had 1 known then that Mr. Genest con
templated what he has since consummated, namely, the turning 
out of the whole teaching staff, there would have been no ad
journment without such additional guarantees as would have 
rendered the present disgraceful and disastrous conditions 
impossible.

Every separate school in Ottawa is closed, 7.000 or 8.000 hoys 
and girls are without the means of obtaining an education, and
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the vicious and perhaps criminal habits which some of them will 
inevitably acquire in a life of idleness will probably never be 
shaken off. The teachers were discharged, if they were dis
charged at all, by Mr. Genest. This was done pursuant to a reso
lution of the Board, opposed by the plaintiffs, purporting to 
delegate to him the entire question of the discharge and engage
ment of teachers. Mr. Genest is a keen, intelligent gentleman, 
of excellent address, and in giving evidence argued the case from 
his standpoint with singular ability, but 1 failed to glean from 
his statements that he has actually a single teacher immediately 
available of the qualified class, and he frankly disclosed that one 
chief object of his action was to create a condition of things 
which would compel the Department to consent to the employ
ment of some twenty-three Christian Brothers who are without 
professional qualification.

1 am asked to continue the injunction, and the injunction 
will be continued until 1 have given judgment in the action, and 
it will be continued with the addition that, if the plaintiffs desire 
it. it will be so amended as in words to apply to the servants, 
agents, employees, and representatives of the defendants, as well 
as to the defendants; and. on the other hand, 1 reserve the right 
to the defendants to apply for leave meantime to dispose of some 
of the debentures should an actual emergency arise.

1 am asked, too, to make an interim order directing that the 
schools shall be opened forthwith, and that the former teachers 
shall be restored to the positions they occupied in the schools 
prior to and at the end of the last half year. It is argued for 
the defendants that for me to do this would be to usurp the 
functions and duties of the trustees. That, of course, 1 cannot 
do, however deplorable the conditions are now or however in
tolerable they are likely to become during the many months— 
probably years that must elapse before the issues in this action 
arc finally determined. There is no use in saying that it is easy : 
it is a difficult question to deal with. It was argued at great 
length that the remedy d<tes not arise in the action and that the 
rules of procedure bar the way. Rules of procedure are for the 
convenience of litigants and the Court, and the advancement 
of justice, and should not be invoked to perpetuate a wrong. If



18 D.L.R. | Mackkll v. < )ttawa School Twstekk. 4:»«t

the relief asked is incidental to the action, 1 can grant it if it 
would he granted upon substantive motion. But tin* more im
portant point is to draw the line correctly between the jurisdic
tion of the Court and the exclusive functions of tin* trustees. If 
amendments of the pleadings are necessary to meet the evidence 
and define the issues as they have developed, and there is no 
answer of surprise, the pleadings can be, and in this instance 
they may be. amended.

As to the dividing line then ? In matters relating to the 
schools under their control, the defendants are clothed with wide 
discretionary and quasi-judicial powers. Assembled at a pro
perly constituted meeting of the Board, regularly conducted, 
dealing with matters within their jurisdiction, and acting in the 
bona tide discharge of their duties and in harmony with the laws 
of the Province, the regulations of the Department, and any 
existing judgment or order of the Court affecting them, the 
conclusions they reach, whether thought to be wise or unwise, 
cannot be interfered with by a Court. They are the judges in 
such a case. The salaries they will pay, the engagement and 
discharge of teachers, and the selection or rejection of duly 
qualified teachers, from time to time as these questions arise, but 
not in advance, are all matters within their jurisdiction.

But to shut out judicial actions where error or misdoing 
exists and a remedy is invoked, there must be the act of the 
Board as a Hoard, and not merely the act of its individual mem
bers. In all matters involving discretion or judgment, the 
whole question must In presented to the Board, should he 
weighed and considered by the Board, and must he determined 
upon by the Board.

What was done here was the act of Chairman Genest alone. 
The Board had not the power to delegate their duties or func
tions to him. They have not discharged the old teachers, and 
they have not entertained or deliberated or determined upon the 
selection or engagement of any teacher or teachers to take their 
place; and. speaking of the majority—for the plaintiffs are 
powerless—the Board, by their flagrant neglect to discharge the 
duties imposed upon them by law, have not only opened the way 
but have unintentionally invoked the action of the Court. More
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than this, not only was there no power to delegate, but the re
solution purporting to appoint Mr. Gcnest was vicious and un
lawful per se, for its exercise was intended, upon the face of it, 
to contravene and override the injunction order of the Court 
should it be issued. The omission of this provision from a sub
sequent resolution does not change the character of the act.

There is a palpable absence of good faith in the whole trans
action ; it is contrary to the spirit and intent of the injunction 
order; it is contrary to what was necessarily implied upon the 
adjournment; and it has created an intolerable state of things 
which I feel I have power to and ought to remedy. There will be 
an order directing the trustees to open the schools not later than 
Wednesday next, and to maintain and keep them open and pro
perly equipped with properly qualified teachers and in all other 
ways until argument and judgment in this action; to suffer, 
permit, and facilitate the return of the ousted teachers to their 
former positions as teachers; and restraining the Board from 
interfering with or molesting these teachers in the discharge of 
their duties as such during the time aforesaid. The order will 
include the servants, agents, and employees of the defendants, 
and may contain provisions for notices being sent out by the sec
retary to the teachers concerned. If the parties cannot agree as 
to the terms of the order to be issued, 1 will settle them in the 
jury-room of the court-house (city-hall), in the city of Toronto, 
on Monday next, the 14th instant, at 10 a.m., and I will then 
consider any argument addressed to me as to teachers said to 
have been engaged before the 5th day of this month. 1 shall 
also be prepared to hear argument as to whether the Board 
should be restrained from giving notice terminating the engage
ments pending the judgment, except upon leave of the Court.

Motion granted.
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REX V. GILL1S. YUKON.
Yukon Territorial Court, Macaulay, ./. July 6, 1914. V' T C

I. KkTOPI’KI. (filllj—ISO) —1 XCOXMhTKXT ACTH IX Jl DICIAL PK< < KKOINO 1914 
—(HI MINAI. I.AW—l’l.KA OF lil'ILTY AN 11AH TO Fl'Tl'HK COXTKNT OF 
FACTN ON APPKAL.

A plea of guilty operates as an estoppel against the accused from 
calling upon the prosecution to produce evidence to establish that he 
is guilty, and qua the facts alleged in the information or indictment, 
lie is barred from a trial <le novo which in certain cases is avail 
able on an appeal from two justices holding a summary trial on 
notice of appeal being given by a person aggrieved (Code sees. 749 
and 797, as amended in 1913) : any objection to be taken must then be 
to the form of the conviction.

| It. v. Hair man, 2 Can. Cr. ( as. 89; H. v. Ita ml, 13 Can. < r. Cas.
240. and I'pton v. Hroiru, 21 Can. Cr. Cas. 190, considered. 1

Appeal from a summary conviction made on a pica of guilty, statement 
The appeal was dismissed.
./. A. W. 0 Weill, for appellant.
J. P. Smith, for the Crown.

Macaulay, J. : -The appellant in this ease pleaded “guilty” J-
before J. I). Moodie, Esquire, a commissioned officer of Royal 
North-West Mounted Police, having, possessing and exercising 
all the powers of two justices of the peace within the Yukon 
Territory, on the 26th day of May, 1914, to the charge of having 
resisted a peace officer within the meaning of the Criminal Code 
of Canada in the lawful execution of his duty, contrary to the 
provisions of section 169 of the Criminal Code, and was sen
tenced by the said ,1. 1). Moodie to 14 days’ imprisonment at 
hard labour.

He now appeals from the said conviction under the provi
sions of section 749 of the Criminal Code.

Counsel for the appellant claims the right to a trial de novo 
and that the respondent should be called upon, and that it was 
incumbent upon him to prove the appellant guilty of the offence 
charged.

I am of opinion, following the cases of It. v. Brook, 7 Can.
Cr. Cas. 216, and Horrop v. Bayley, 6 El. & Bl. 218, that under 
his idea of guilty the appellant is estopped from calling upon the 
respondent to produce evidence to establish that he is guilty of 
the offence with which he is charged, and so far as the facts re-
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YUKON. lating to his guilt or innocence arc concerned he is not a person
Y. T. C.

IM t
who thinks himself aggrieved within the meaning of section 
749 of the Criminal Code of Canada. See also If. v. Bowman,

Rkx 2 Can. Cr. Cas. 89; If. v. McXutt, 4 Can. Cr. Cas. 392 ; B. v. 
Baird, 13 Can. Cr. Cas. 240; Upton v. Brown, 21 Can. Cr. Cas. 
190; also If. v. (foulet, 12 Can. Cr. Cas. 365.

Macsuley, J.
No objection is taken on the appeal to the conviction as to its 

form.
The only other question raised was as to the excessive punish

ment imposed by the said justice. The maximum penalty which 
could have been imposed would have been six months’ imprison
ment at hard labour or a fine of one hundred dollars, and 1 am 
unable to say that the justice acted essively in this case, or
imposed an excessive sentence upon the appellant by sentencing 
him to 14 days’ imprisonment at hard labour.

The appeal, therefore, should be dismissed.
Appeal dismissed.

MAN. REX v. ATKINSON.

K. It. 
101*

Manitoba King's Bench, MaciionaUl, ./. Mini 10. 11H4.

1. Intoxicating motors ( § III E—77) — Drunkenness on Indian re
serve—Indian Act (Can.).

An Indian Agent has jurisdiction under the Indian Act. R.S.C. 
100(5, cli. HI. to try a person who is not an Indian for the offence of 
being drunk upon an Indian reserve.

2. Criminal law (8 IV It—111 )—Imprisonment at hard i.ahoi r—Sum
MARY CONVICTION UNDER INDIAN ACT (CAN.).

The Indian Act. R.S.C. 100(5. eh. HI. does not empower an Indian 
agent to include hard labour in a sentence of imprisonment imposed 
on summary conviction under sec. 130 of the Act for being drunk on 
an Indian reserve.

Statement Habeas corpus motion in respect of a summary conviction 
under the Indian Act, R.S.C. 1906, eh. 81.

The motion was dismissed on an amendment of the con
viction.

I). M. Ormond, for the accused.
J. Allen, for the Crown.

19
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Macdonald, J. : This is a motion for habeas corpus. The 
accused was charged with being drunk on the Indian reserve of 
the I*as hand of Indians, contrary to the provisions of section 
139 of the Indian Act, ch. 81, R.S.C. 1906. He was summoned 
before the Indian Agent at The Pas, pleaded guilty and was 
sentenced to three months’ imprisonment in the common gaol of 
the central judicial district with hard labour. Counsel for the 
prisoner now contends that the Indian Agent had no jurisdie-

MAN.

K. It. 
1014

Rkx

Atkinson.

Manlonali). J.

Section 16!) of the Indian Act provides that any constable 
or peace officer may arrest, without warrant, any person or In
dian found drunk, and may detain him until he can be brought 
before a justice of the peace, etc. The contention of counsel for 
the prisoner is that only a justice of the peace has jurisdic
tion. Section 161 of the Act, however, provides that every In
dian Agent shall, for the purposes of this Aet or of any other 
Act respecting Indians, and with respect to,

(а) any offence against the provisions of this Act or any other Act re
specting Indians; or,

(б) any offence against the provisions of the Criminal Code respect 
ing the inciting of Indians to commit riotous acts; or,

(c) any offence by any Indian or non-treaty Indian against any of the 
provisions of those parts of the Criminal Code relating to vagrancy and 
offences against morality;

he ex officio a justice of the peace, and have the power and auth
ority of two justices of the peace, anywhere within the terri
torial limits of his jurisdiction as a justice, etc. This section, 
however, it is contended, applies only to an Indian, because of 
the fact that the latter part of the section recites, 
whether the Indian or non-treaty Indian charged with or in any way con 
cerned in or affected by the offence, ... is or is not within his ordin
ary jurisdiction, charge or supervision as an Indian agent.

If this contention were correct, then, under sub-section (b) 
r.ny offence against the provisions of the Criminal Code re
specting the inciting of Indians must be construed to mean that 
the inciting must be by Indians. That, 1 do not think, 
was the ' of the Act. From my interpretation of the
Act, I am of opinion that the Indian Agent has jurisdiction

2393
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MAN. over all offences against the Indian Aet, and the offence charged
K. B.
1914

here is clearly within the Aet, and the Indian Agent was within 
iiis jurisdiction in trying the charge.

Rex

Atkinson.

The Aet does not, however, give him jurisdiction to impose 
Hard labour, and that part of the sentence will have to he elim
inated.

Macdonald, J.
The application must be refused.

Conviction amended.

B. C. NICHOLAIS v DOMINION EXPRESS CO.

C. A.
1914

Itritisli Columbia Court of Appeal. Alacdonahl. I., Irving. Martin,
tlallihrr. ami McCIrillips, .1.1 .A. .lune 2. 1914.

1. Damai,r> (§111.1—2911—Qt A.xri'M—Ix.ivry ok iikstri ciiox— Of ah-
ciiitkct'h m ii Di.xii vi.ANy—Test.

Tin' iliumigi-H which mi archill cl should receive for the wrongful (|c 
struct inn of huilding plans lie had prepared in a competition hut which 
had been rejected are properly allowed at what they would lie worth to 
display as an illustration of the architect’s professional skill, and not 
the entire cost of reproduction, where they would not be available for 
another building because of the peculiar shape of the parcel of land 
for which they were designed.

2. Am:ai. <§ VII 1.—509)—Review ok facts—Trial witiioi t jiiiy- Ac
CEI.I.ATK CCH HT ITSELF RE ASSESSES 0AMAUKS WHEN.

The < ourt of Appeal will not necessarily send a case hack to re 
assess the damages which, at the trial, had been allowed on a wrong 
basis against a wrongdoer, although there is no definite lias's upon 
which to make the proper assessment; and if the appellate court, hav
ing all the evidence of damage before it is of opinion that $.'199 is a 
proper sum to allow it will direct judgment for that amount, although 
the precise damage is problematical, rather than put the paitiis to 
further expense by remitting the case to another jury.

| Clm pi in v. Ilicks, |19ll] 2 K.B. 7H5. and Watson v. Ainbcrgatc If. 
Co., 15 dur. 44S, considered.|

Statement Appeal by the defendant from the judgment of His Honour 
Judge Schultz of the County Court in an action by an architect 
for damages for the wrongful destruction of building plans, the 
appeal attacking the assessment of the damages as resting on a 
wrong basis.

The appeal was allowed in part, the damages being reduced 
in amount by tin appellate Court without sending the case back 
to re-assess * s in which respect Martin and McPhillips,
Jtf.A., dissented.

C. Ji. Mac mill, K.C., for appellant, defendant.
( . L. Fillmore, for respondent, plaintiff.

9279
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Macdonald, (\J.A., concurs with Oalliher, J.A.

Irvinu, J.A.:- I concur in the judgment of my brother Ual- 
liher reducing the damages to .$300.

Martin, J.A.:- It is clear from the evidence that though the 
plans in question (which were for a building in a somewhat 
peculiar situation) had been rejected in the competition for 
which they had been drawn, yet they, nevertheless, were of con
siderable practical value to the plaintiff to display as an illus
tration of his professional skill and ability, and the question is 
what, in such circumstances, is the measure of damages that he 
has suffered by their almost total destruction. No case has been 
cited that is really in point, and that of Watson v. AmturgaU 
It. Co. ( 1851). 15 Jur. 448. is of no more assistance to us than 
it was to the Court of Appeal in Chaplin v. Hicks, |19I1| 2 lx. 
1». 786 at HOI;, and it is also considered in Sapircll v. Hass, 
11910] 2 lx.It. 481) at 404: 1 confess I am unable to extract any 
principle from it after very careful examination. The Judge 
below awarded £20 for the loss of the chance of the prize in the 
competition, and one of the two Judges, Pattcson, J., says that 
"‘no objection was taken that it (the measure of damages) was 
not” correct, while the other, Erie, J.. greatly doubted its cor
rectness but did not deal with the question as “the case laid 
before us does not advert to that point.” I find nothing in the 
case to support the headnote that “sewb/r, the proper measure 
of damages in such case is the value of the labour and materials 
expended in making the plan and model.” As Mr. Lush truly 
said in his argument. “As to the damages the only question is 
whether the evidence was receivable or not. This Court (of 
Error) has nothing to do with the amount of damages and has 
no power to reduce them.” which view both Judges adopted in 
their judgments. Moreover, the “goods” here have not “become 
useless” as Erie, J., said they had in that case. What then is 
the damage that the plaintiff has suffered, and how is it to be 
assessed? The fact that “sometimes it is a matter of great diffi
culty” to do so is no answer to the loss, as was pointed out by
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B.C. Lord Justice Fletcher Moulton in Chaplin v. Hicks, [1911] 2
<\ A.
1914

K.B. 786 nt 794, wherein also at 792, Lord Justice Vaughan Wil
liams said :—

Nichoi.aih Sometime*, however, there is no market for the particular class of

Dominion
Expbkhs

Co.

ro:u!s; hut no one has ever suggested that. Iievause there is no market 
there are no damages. In such a case the jury must do the best they ean. 
and it may lie that the amount of their verdict will really lie a matter of 
guesswork. But the fact that damages cannot lie assessed with certainty
does not relieve the wrong-doer of the necessity of paying damages for his 
breach of contract.

And sec the remarks of Lord Chancellor Halsbury in The 
Mediana, A.C. 113 at 11G-8, on the subject, wherein he
also “the term ‘nominal damages’ does not mean
small damages.” I agree with much that the learned Judge be
low has said in his judgment, but as 1 understand it, he has 
assessed the damages as being the cost of reproduction of the 
plans in their original state, and on that principle has awarded 
$800 and that is the position that was urged upon us by the rc- 
i- 's counsel who submitted that there was no middle
course between allowing nominal damages or the whole cost of 
reproduction. 1 cannot, however, agree to this submission—it 
goes too far, and is not, 1 think, the true measure, which is, as
1 can best express it, that the plaintiff should be allowed what
ever the value of the plans to him would have been for said dis
play purposes had they been retut That value might
have been shewn by evidence to be $1.00 or $100 or $500 or pos
sibly even $800 (the full cost claimed for his labour and mat
erials), but assuming it would have been, say, only $100 it would 
obviously be unreasonable and unconscionable to encourage or 
permit him to expend $800 worth of labour to attain it: if not 
so, he might, indeed, expend on a set of plans $2,000 worth of 
labour and materials and the actual professional value of the 
result to him might only admittedly have been $500, yet to re
coup him for the loss of that value he, if awarded $2,000 would 
be unjustly charging the defendant with the additional and use
less sum of $1,500. In other words, it is not the amount of pro
fessional work expended on the restoration or reproduction of 
the plans that is the measure of damages but the professional 
benefit that he might fairly derive from them if he still had

8
4^1785

8822

87
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them in their original state. The more the matter is considered 
the more does it become apparent that the cost of reproduction 
cannot be the test because if the plans originally had no merit 
they could have had no value as they would not have enhanced 
the plaintiff’s professional reputation by displaying them—on 
the contrary, if they did not exhibit evidence of his skill the 
more they were displayed the more they would only serve to 
advertise his professional incapacity and their own worthless
ness for any purpose. An architect might, on the one hand, af
ter months of labour, produce a set of plans which would be 
valueless and therefore detrimental to his reputation, and on 
the other hand he might in a comparatively short time produce a 
set which would exhibit a high degree of originality, utility and 
artistic treatment, and would be of corresponding value: it 
would be worse than a waste of time and labour to produce or 
reproduce the former, though it would be justifiable and pro
fitable in the latter case. In determining this point, very diver
gent views might be taken, and a jury (or Judge discharging 
its functions) would necessarily be allowed great latitude, as 
is shewn by the Chaplin ease, supra, wherein a common jury al
lowed £100 as the value of a chance for a prize in a competition, 
and in respect to which Lord Justice Farwell remarked, p. 801, 
“if the jury had given only a shilling we could not have inter
fered.”

The result is that 1 think the verdict cannot stand because 
of the damages having been assessed on a wrong principle, and 
the ease should go back to the learned Judge, not to be retried, 
but to assess the damages as best he may on the evidence already 
before him, on the principles above indicated ; and 1 shall only 
add that if there is not much of the proper class of evidence to 
assist the learned Judge that is the fault of the party who should 
have adduced it and failed to do so.

The appellant should have the costs of this appeal and the 
additional costs occasioned by such assessment.

Galliher, J.A. :—The learned trial Judge has, in my opin
ion. proceeded upon the wrong principle in assessing as damages 
the cost of reproducing the plans. Summed up, the evidence is,
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that while the plan* lia<l served the purpowc for which they were 
originally drawn, and had not been aceepted, and although they 
were not Hueli as could be used for another building owing to 
the peculiar shape of the land upon which the building for which 
the plans were drawn was to be erected, yet as a work of excel
lence and in demonstrating plaintiff’s skill as an architect they 
would be a valuable asset to him on exhibition in his office. I 
think we can reasonably infer from plaintiff’s evidence that he 
has no intention of reproducing these plans, so that it comes 
down to a consideration of what value they would be to him for 
the purposes of exhibition to prospective clients as evidence of 
plaintiff’s skill. This is entering upon a more or less uncertain 
realm, and the eases cited by Mr. Fillmore ilo not assist us very 
much except in so far I think that they establish that plaintiff 
is entitled to substantial as distinguished from nominal dam
ages.

Now. what are substantial damages here is not easy of as
certainment, and we have no definite basis upon which to pro
ceed, but nevertheless the authorities shew that in such eases, 
damages which a jury may consider reasonable, may be given.

This Court, having all the evidence before us, we should, I 
think, deal with the matter rather than incur further expense 
by sending it back for a new trial.

In my view the damage to the plaintiff is more or less pro
blematical, but I would fix them at $300. The appeal should be 
allowed with costs. The defendants should have the costs below.

Mi l'liilliiw, J.A. McPhiluph, J.A., concurs with Martin, J.A.

Appeal allowed in part.
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AIREY v EMPIRE STEVEDORING CO. B. C.

British Columbia Court of lppral. Mamlonahl. ('..I..I.. Irviug, Martin. C. A.
tlallihcr, ami McPhillips, ■/•/..!. .him 2. 1014. 1914

1. Xkw trial (8 11—0)—Mistrial—Omission to amknu ti.i xium. Km
I'l.OYKHS* Ll.XIIII.ITY AvT, B.C.—Co.XU'SlON OF ISSUES NI IIM ITTKII 
TO .11 RY—TERMS.

When* mi employé»- sued his “iiiployer for tlnmugea for |ivrsonnl in 
juries » rising from nllegi*<l negligence ami tin* claim was submitted 
to tliv jury not only at common law hut under tin* Kmploycrs' Linhil 
it y Act i II.C. ). Init tin* verdict went in his favour only upon the statu 
tory liability, the result is a mistrial where the plaint ill pleaded only 
at common law and declined to apply to amend when given an oppor 
t unity at the trial : and on the plaint ill' appealing from the trial 
judge's refusal to enter judgment on the verdict lie may lie ordered 
to pay defendant's costs of the former trial as a condition of obtaining 
a new trial.

| .1 i/ci/ v. Umpire. Stt mhtring Co.. HI D.I..1L 7.14. varied on appeal :
Scott x. /•'< rnic. Il H.C.R. Ill ; and (lem Milling Co. r. Robinson, II 
Times |J{. 71. referred to.]

Appeal front tin* judgment of Murphy, J., 1 (> D.L.R. 734, Statement 
dismissing the plaintiff's action notwithstanding the verdict, 
on the ground that the plaintiff's pleadings (which he declined 
on leave to amend) did not make a claim under the Employers'
Liability Act. ILL., the verdict being based on the Act and not 
on the Common Law which alone was pleaded.

The appeal was allowed, but on terms as to costs.
('min, for appellant, plaintiff.
S. S. Taylor, K.C., for respondent, defendant.

Macdonald, ( '..LA. : The jury fourni a verdict for the plain
tiff under the Employers’ Liability Act. but the learned Judge 
dismissed the action after verdict on the ground that it could 
not be sustained on the pleadings which, in his opinion, did not 
make a claim under the Act. Disregard by the plaintiff of r. 
229 which declares that every statement of claim shall state spe
cifically the relief which the plaintiff claims, either simply or in 
the alternative, has brought about the unfortunate result that, 
while the plaintiff was. in the opinion of the jury entitled to 
$1,750 by way of damages for his injury, he must lose that sum 
because his claim was not properly presented to the Court. 11 is 
counsel applied for and was given the opportunity of amend
ing the statement of claim at the opening of the trial, but ap-
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B. C. parcntly for the purpose of avoiding the possible postponement
C. A.
1M14

of the trial and the payment of the costs of the postponement 
to enable the other side to meet the case set up in the amended

AlBEY pleadings, he did not take advantage of the leave given. It is

Stkvkdob-
to be regretted that the question of amendment was not then de
finitely settled and an amendment in writing then made. In
stead of this the question appears to have been to a certain ex

Macdonald,
C.J.A. tent left open and a consequent misunderstanding arose between 

counsel and the learned Judge which resulted in the learned 
Judge submitting the ease to the jury not only at common law 
but under the Employers’ Liability Act, and after the jury had 
found against the plaintiff on the common law branch and in 
his favour under the Act, the learned Judge thought that it 
would be unjust in the state of the pleadings and because of 
the misunderstanding to enter up judgment upon that verdict 
and hence dismissed the action. In my opinion, there has been 
a mistrial. The result has been brought about largely by the 
fault of plaintiff's counsel, though not entirely by his fault.

I would therefore send this ease back for a new trial, but 
only under the Employers’ Liability Act. On the common law 
branch of the case 1 would confirm the verdict of the jury. The 
appellant should have no costs of this appeal because it was 
largely his fault that an appeal became necessary. He should 
also pay to the respondent all the costs of the former trial. All 
such to be costs to the respondent, in any event, in the cause.

Irving, J.A.: 1 do not think the plaintiff has established a 
defective system by shewing that the foreman neglected to bring 
to the scene of the operations the tools which had been supplied 
to him by the defendants.

As to the question whether the Employers’ Liability Act was 
invoked by the plaintiff, I think it was, and that at the trial it 
was assumed that it had been invoked. I would allow the ap
peal on that ground. I do not see that there was any misdirec
tion.

Martin. J.A. Martin, J.A. :—As regards the common law branch of this 
action, the appeal should, I think, be dismissed because the foi-
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lowing instruction the learned trial Judge gave to the jury on 
the question of defective system was correct in the circumstances 
of the case:—

Now, il luis liven enntvmled Ilia! that (the eumiimii law «luty> goe* mi 
far as lu mpim* a company. operating as this company «lot** in a great 
many «lillerent |mints. t«i s«*v that it has the tnols that art* m-vessary. evi*n 
down to tin* small tools of that nature (i.e., claw liars) actually on th«‘ 
joli, ami that that duty cannot lie ilelcgat«‘il to anyone else. In m\ o|i 
inion. that is not the law. If you tind that there was a «lefvetive system 
in the distribution of their tools then there would Is* a common law action 
against them; lint if they have a central depot, ami if they have a proper 
distribution of their tools, tin'll because a competent man forgot <ir over
looked in some way the getting of these tools from the central depot, fur 
instance, there is no action against them in common law.

Then as to the claim under the Employers’ Liability Act, 
there should, in my opinion, be a new trial because what took 
place amounts to a mis-trial which in Wharton's Law Lexicon 
and Mozley & Whitelcy’s Law Dictionary is succinctly defined as 
an “erroneous” or “false and erroneous trial,” examples of 
which in civil eases are cited in liolmcsted & Langton’s Judi
cature Act, 3rd ed.. p. 1024, and in criminal cases 1 need only 
cite Keg. v. Yeadon (1801), 31 L.J.M.C. 70. 7 Jur. (N.S.) 1128; 
and Hex v. Fowler (1821). 4 B. & Aid. 273, wherein at 270 it is 
said that “the first trial is to he considered a mis-trial and there
fore a nullity.” In this Court on May 1. 1913, we held that 
there had been a mis-trial in the case of lluynczak v. B.C. Flee- 
trie Kji. Co., because it had fallen into inextricable confusion, 
and sent it back for a new trial. I note that in (inn 
Milling Co. v. Kobinson (1880), 3 T.L.IL 71. the Court of 
Appeal held that in a special case, and upon great caution, it 
“has power to grant a new trial when something had been done 
inadvertently or by mistake, or where there had been a mere 
slip, even at the instance of the defeated party.” In the pre
sent case I think the trial that was had must be held to be a 
“mistake” on the ground that no issue was really joined be
tween the parties on the question of the Employers’ Liability 
Act—see 20 A. & E. Enc. of Law. 2nd ed., 833. This question 
which clearly was not originally raised upon the pleadings by 
the plaintiff, yet was permitted by the learned trial Judge to 
crop up during the proceedings before him. and though it docs

B. C.

C. A
1914

Stkvkinik

Marlin. J.A.



472 Dominion Law Reports. 118 D.L.R.

B C.

(I A. 
1914

Ntkvrdob-

Martin, J.A.

not appear from the appeal book that he actually allowed in 
terms any amendment, yet, in spite of objection, he gave the 
ease to the jury on that branch and specifically directed them 
upon it, which he could not properly have done unless he con
sidered that what had happened in the course of the trial was 
tantamount to an amendment having been granted, or that the 
case had been fought out on that question—Scott v. Fernie 
(1904), 11 B.(\U. 91. And his subsequent action in deciding 
that after all as a matter of law there had in any event been no 
case to go to the jury, and, consequently, in setting aside its 
verdict that had been given on his direction in that respect, 
points further to the unusual uncertainty in these unusual pro
ceedings. The truth is that the trial drifted into confusion be
cause the plaintiff was neither definitely required to put in a 
written amendment if he desired to amend, nor was he restricted 
to the case that was open to him on his statement of claim as he 
ought to have been in default of amendment. And I also feel 
that the uncertainty was contributed to from a third quarter, 
the defendant's (but in a much less degree) by not making its 
position at all times as clear as it might have been, e.g., in re
spect to the admission of the notice of injury, though I recog
nize that it was placed in a somewhat difficult position. It is 
because of this common participation in this confusion and un
certainty that I find it impossible to say with necessary legal 
exactitude what the true state of affairs was when the case went 
to the jury, and so 1 can only come to the conclusion that there 
has been “a false and erroneous trial” otherwise judgment 
should be given in favour of the defendant. To order a new 
trial because of a mis trial, properly so-called, is, fortunately, a 
very unusual thing in this province at least, and I can only re
call two other instances in civil cases in over fifteen years of 
judicial experience, but it is the only course open to us in the 
circumstances, otherwise justice would be frustrated. It is not 
easy to make a wholly satisfactory disposition of costs depend
ing upon such unusual circumstances. In the present case the 
first trial—the mis-trial—has not been abortive because the de
fendant has been able to free itself from any liability at coin-
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mon law, which In a substantial benefit, and for that reason I 
think the plaintiff who was the original author of the difficulty 
should pay the defendant the costs of the mis-trial in any event ; 
there also should not be any costs of this appeal, which must, 
as a matter of procedure be nominally allowed in part, and a 
new trial ordered as to the defendants’ liability under the Em
ployers’ Liability Act.

B. C

C. A.
11)14

SlKVKDOR-

Martln. J.A.

(Iai.i.iiii it. and MvPmi.urs, JJ.A., agreed with Macdonald, 
C.J.A.

Appeal allowed.

SMALL v. CITY OF CALGARY. ALTA.
Alberta Supreme Court, Walsh, J. June 15, 11)14. S. V

1. Limitation <n actions («Ml K—130) Touts; nkui.h.inck Lord
Campoki.l’n Act—City ciiartkk—Which Act controls.

The time limited by Con. Ord. eh. 4S. Alta, i Lord Campbell's Act.), 
for bringing actions tliereumler for damages for negligence causing 
death is not limited or controlled as to such actions against the City of 
Calgary arising from the operation of a street railway by the munici
pality. by a general clause of the Calgary Charter I see. 125) fixing a 
shorter period within which any “action for damages by reason of the 
negligence or default of the city” shall be brought.

|Greene v. It.C. Electric It. Co., 12 ll.C.R. 111!), and Turner v. It.C. 
Electric It. Co.. 41) Can. K.C.Ii. 47*». IS D.L.I!. 430, considered.|

11)14

Action under Alberta version of Lord ( 'ampbell’s Act in
volving the question sis to whether that Act or a city charter 
should govern as to limitation of actions.

Judgment was given for the plaintiff; holding the charter 
ineffective as against Lord (Nimpbell’s Act in this respect.

Statement

/»*. T. />. Aitkin, for the plaintiff.
A. //. Clarke, K.(\, and C. 7. Ford, for defendant.

Walsh, J. :—This action is brought under the Alberta ver
sion of Lord Campbell's Act, which is eh. 48 of the Con. Ord. 
The city contends that notwithstanding the fact that this action 
was brought within one year from the death of the deceased, the 
time limited therefor by the Ordinance, it is too late, because of 
the following provision in sec. 125 of the Calgary charter:—
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And in any vase no action for damages alleged to have been sustained by 
reason of the negligence or default of the city shall lie unless such action 
has been instituted within six months after the right of action arose.

The city’s submission is that it is this section of its charter 
and not see. 4 of the Ordinance that governs, and that as the 
accident to and the death of the deceased both happened more 
than six months though less than a year before this action was 
commenced, the plaintiff’s right of action was barred when it 
was brought and it must therefore be dismissed.

1 think that the language of sec. 125 of the charter is broad 
enough to cover an action under this Ordinance. An action 
against the city under the Ordinance is certainly one, “for 
damages alleged to have been sustained by reason of the negli
gence or default of the city,” for the right of action given by sec. 
2 of the Ordinance is for damages caused by the wrongful act. 
neglect and default which is therein described. For this reason 
this case is distinguishable from such cases as Zimmer v. H.T.P., 
19 A.R. (Out.) 593; (Ireene v. B.C. Electric li. Co., 12 B.O.R. 
199, and Turner v. B.C. Electric U. Co., 18 D.L.R. 430. Tin- 
sect ions of the statutes there under consideration were markedly 
different in their phraseology from sec. 125 of the charter. 1 
think it quite plain too that the time limited by see. 125 of the 
charter, if it governs, would run in such a case as this from the 
date of the rather than from the date of the accident for 
it gives six months after the right of action arose, and the right 
of action certainly arises only upon and by reason of the death. 
This marks another distinction between this case and those above 
referred to, for in them the Courts held that the time limited by 
the statutes there under consideration ran from the date of the 
injury and not from the date of the death resulting in a com
plete barring of the claim of dependants in every case in which 
the death of the injured person was delayed beyond the period 
of limitation.

Notwithstanding these distinctions I am of the opinion that 
see. 125 of the charter is not effective to cut down the period of 
limitation below that given by the Ordinance under which the 
right of action is created. 1 adopt the concluding words of

7
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Hunter, C.J., in delivering the judgment of the full Court in ALTA. 
Greene v. B.C. Electric U. Co., .supra, at 207 :— s. c.

There is. however, a short ground on wliieli I think the plaintiNs are en 1914
titled to succeed. I^ord Caniphell’a Act is a special Act creating a special 
cause of action and makes special provision as to the time within which it 
is to Is* brought and it would Is* contrary to well settled rules of statutory city or 
construction to hold that this special cause of action, so specially provided Vauiary.
for, came within the scope of a general limitation clause passed for the ^ *
Item-fit of a private corporation.

This view is concurred in by Davies. J„ in Turner v. B.C.
Electric li. Co., 49 Can. S.C.lt. 470. IK D.L.R. 430. at 4:17. The 
whole of the judgment in the Grenu ease is approved of by Duff.
J., in the same ease at p. 444. and the ease is mentioned with ap
parent approval by Anglin, «)., at p. 451.

1 therefore over-rule the objection taken upon this ground 
by Mr. Clarke at the close of the plaintiff's ease and direct the 
entry of judgment upon the verdict of the jury for $750 appor
tioned as follows: $250 to the father and $500 to the mother 
with costs.

I trust the defendant will see its way clear to submitting to 
this judgment. The girl’s death was unquestionably due to the 
gross negligence of those in charge of the ear, the amount of the 
jury’s award is fair and reasonable, and even if 1 am wrong in 
my view of see. 125 of the charter, no possible prejudice has 
resulted to the city by the delay in bringing the action.

Jiulymnit for plaintiff.

GROVES v. HARRIS. SASK.
Snsknlchttcan Supreme Court, llaultain, fXnrlawln. awl Hroicu, •/./. ----

July 15. 1914. S.C.
1. Contracts ($ Mil—239)—Validity and khkct — Aoaixnt rviu.ir 1914 

POLICY—To COMPOV.ND VHIMK—TKNT.
'I lie misappropriation of his employer's money h\ an cmpl-yee

creates a debt in favour of the employer for which In- may lawfully
take security so long as there is no agreement not to prosecute.

| II iml v. I.loytl, if M. & (i. 785, referred to.]
Affkal from the judgment at the trial in the plaintiff’s fav- statement 

our in an action on a promissory note the consideration for 
which was attacked as against public policy in compounding 
a crime.

The appeal was dismissed.
M. McCausland, for appellant.
F. li. Morrison, for respondent.
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Brown, J. -The claim in this ease is against the defendant 
as endorser of a promissory note made by one MacNcil in fav

Harkis.

our of the plaintiff. The defence is that there was no considera
tion for the making of the note, and further, that the endorse
ment was made in consideration of the plaintiff undertaking not 
to prosecute MacNcil on a criminal charge. MacNcil, while in 
the plaintiff's employ, had apparently misappropriated funds 
of the plaintiff', and in consequence he was at the time of the giv
ing of the note indebted to tin* plaintiff in the amount thereof, 
and the evidence is that the note was taken and the endorsement 
made to secure such indebtedness. There can, therefore, be no 
question as to the sufficiency of the consideration for which the 
note was given. As to the other defence, we arc in the dark as 
to the findings of the trial Judge and as to his reasons for judg
ment. due apparently to the fact that the Court reporter failed 
to take any notes of judgment. We simply know that at the 
close of trial, judgment was given for the plaintiff with costs, 
and under such circumstances it must be taken for granted that 
the trial Judge found all facts in favour of the plaintiff neces
sary to support his judgment.

An iigrcemcnt to stifle a prosecution in respect of an oHence of a public 
nature is against public policy anil illegal, because the effect of it is to 
take the administration of the law out of the hands of the Judges and to 
put it into the hands of a private individual to determine what is to be 
done in the particular case. Such an agreement is none the less illegal 
though the prosecutor receives no personal benefit under it. and 1 lie effect 
of the compromise is to secure the object for which the prosecution was 
brought. There is. however, nothing to prevent a creditor from taking a 
security from his debtor for the payment of a debt due to him, even if the 
debtor is induced to give the security by a threat of criminal proceedings, 
so long as there is no agreement not to prosecute (7 Hals. p. 31111).

See til no 1 Yard v. Lloyd (1843), (» Man. & (r. 785. The trial 
Judge must have found that the defendant failed in his at
tempt to prove that there was an agreement on the part of the 
plaintiff not to prosecute MacNcil. I have carefully read over 
the Appeal Book, and find myself unable to say that the trial 
Judge was wrong in no finding.

1 would therefore dismiss the appeal with costs.

Appeal dismissed.
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PIONEER TRACTOR CO v. PEEBLES.

So si,-a I chi ira o S u/n i Court. Ilo ill to in. ( \ i nia inis. I.a moot, ami
Ihoirii. .1.1. .Intii I.Ï. litlt.

SASK.

8. C.
1914

I. ( OXTItACTN I 8 V ( 4 M2 I—liKSUNMoX 4 i HO I MIS <11— lull IK AI II OK
MINKKI'IIKKKXTATIOX—EXI'HKKKIOX OF OIMXIOX AS TO Fl II Hi: I.AKX

\Vliait purports to lie ii im*r<* <*\pn,ssion of opinion ns to tin* futur»*
«•ttiTiinys of n voinpiuix on tliv part of it- nutliorizvil agvnl max In- falsi* 
nml fiaiiilulfiit so as to vnnstituti* a grotiml for rescission of 11 von 
tract to sulmvfilii* for stock in the coin pa nx niiule on tin* faith of such 
statements.

Appeal by the plaintiff from the trial judgment, Pioneer statement 
Trttclor Co. v. Feeble*, lfi D.L.R. 27*"». rescinding a contract for 
alleged fraudulent misrepresentations inducing tin* defendant 
to make the promissory notes sued upon, the action involving 
the question as to when the expression of an opinion may con
stitute ground for rescission.

The appeal was dismissed. New lands, .1.. dissenting.
IV. .1/. Martin, for appellant.
,/. F. Frame, K.< for respondent.

Havltain, C.J.:—This appeal should be dismissed. The n*uiutn. cj. 
learned trial Judge has found on eon dieting evidence several 
fraudulent misrepresentations on the part of the plaintiff com
pany. or its agent Blair, which induced the defendant to make 
the promissory notes sued on. Certain portions of the defen
dant's evidence were quoted by counsel for the appellant to 
shew that defendant did not rely on the prospectus or anything 
contained in it. On this point 1 agree with the finding of the 
learned trial Judge, that the defendant, at the time he decided 
to purchase the stock for which the notes wore given was in
fluenced by and relied on both the statements made in the pro
spectus and by what Blair, the agent of the plaintiff, stated to 
him. After a consideration of the prospectus and the corres
pondence between the parties. 1 am of opinion that the clause 
in the prospectus stating that “the thousands interested in this 
institution guarantee it a thorough financial success,” was a re
presentation that there were thousands interested in the plain
tiff company as shareholders. This was undoubtedly a false 
statement. I
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Newlande, J. 
(dissenting)

The statement with regard to the earnings of the Y
made by Blair was, it is true, only an expression of opinion, but 
the statement was false and was known by Blair to be false when 
he made it. This statement the learned trial Judge finds, and, 
in my opinion, finds correctly, was relied upon by the defendant 
and was “a most important fact in influencing the defendant 
in his decision to take stock” and to make the notes in question. 
Appeal dismissed with costs.

Ni:wlands, J. (dissenting) :—1 do not think the evidence in 
this case shews that defendant relied upon the prospectus or 
anything contained in it. As to the expression of opinion by 
Blair as to the future earnings of the company, and which the 
learned trial Judge found was made by Blair and was false to 
his knowledge, I am of the opinion that any such expression of 
opinion, in order to avoid the contract, must be in reference to 
existing facts and not as to something that will occur in the fut
ure. I therefore think the appeal should be allowed with costs.

Lamont, J., concurred with Haultain, (\J.

Brown, J.:—I do not agree with the interpretation which 
the learned trial Judge has put upon the following phrase in 
the prospectus: “The thousands interested in this institution 
guarantee it a thorough financial success.” This, in my .judg
ment, simply has reference to the thousands of people who, in 
an agricultural country such as this, are interested in the manu
facture of such an engine as the plaintiffs purposed putting on 
the market.

I am of the opinion, however, that the evidence supports the 
other findings of the trial Judge, and that such findings afford 
good ground for the judgment.

The appeal, therefore, should be dismissed.

Appeal dismissed.

0118
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HIER v. BENELL. SASK.
Naakatcharan Su/ne nu Court. Ilnultain. \nrland#. and Hlirooil, .1.1. s C

Juin 15, 1914. 19I4
I. Masikh ami skkvant i $ Y—340)—Wokkmkn'n ('omckx nation Act—

Dam au kh—"Limit" an ihntinct kkom "meahibk.”
Sec. 15 of tin- Saskatchewan Workmen's Compensation Act fixes 

the limit ami not the measure of damage* ami where these are shewn 
tn an amount not exceeding *1.800 it is not necessary to take into 
consideration the estimated earnings during a three year period.

|Phillip* v. London »(• S.il . K. Co., 5 </.IM>. 78, referred to.)

Appeal from the judgment at the trial in the plaintiff's 
favour in an action for compensation under Workmen’s Com
pensation Act, raising the question as to the proper method of 
arriving at the amount of such compensation and affecting mere
ly the amount.

The appeal was allowed.
II. J. Schnil, for appellant.
./. F. Hare, for respondent.
The judgment of the Court was delivered by

IIavltaix, This was an action for compensation un-
der the Workmen’s Compensation Act. As was shewn by the 
evidence, and found by the learned trial Judge, the only ques
tion for decision was the amount the plaintiff was entitled to 
recover. The learned trial Judge, in my opinion, was wrong in 
his method of arriving at the amount of compensation. See.
15 of the Act places a restriction upon the amount of damages 
or compensation recoverable. It fixes the limit and not the 
measure of damages. The principle upon which damages arc 
to be estimated in cases under this Act arc the same as in an 
ordinary action for damages for personal injury. If the dam
ages sustained estimated in accordance with the above stated 
principle are fixed at $1,800 or any less amount, sec. 15 of the 
Act has no application. If the damages sustained exceed the 
amount of $1,800, it will then, be necessary to take into consider
ation “estimated earnings’’ during the three years but only 
in order to determine what amount up to $2,000 can be allowed, 
but in no case can more than $2,000 be awarded.

Ill actions for personal injuries . . . the jury are to awanl damages 
not only for the actual pecuniary loss occasioned liy the injury hut also
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fur tin- jiain ami suffering of tin- plnintilT ami tin- ilimimition of his cap
acity for tin- enjoyment of life ns well ns in respect of the probable in
ability of . . . the plaint ill' to earn an income eipinl to that which he
lias earned in the past.

See Phillips v. Loudon <1 S.\Y. II. Co., (18711). 4 Q.B.l). 40G, 
affirmed a Q.B.D. 78. and other eases cited in 10 JIalsbury, 
.1234.

The plaintiff is. in my opinion, entitled to compensation (1) 
for liis expenses for medical services and hospital hill; (2) for 
pain and suffering caused h.v the injury and diminution of his 
capacity for the enjoyment of life, and (3) for his inability to 
earn an income equal to that which he has earned in the past. 
The measure of damages under (3) is the difference between 
what he might have earned ami was likely to have earned if he 
had not been injured and what he might earn and was likely to 
earn in his injured state.

In my opinion, the plaintiff is entitled to damages in the 
amount of $1.800, less $80.00 paid by the defendant on account 
of the injury. If the defendant is willing to agree to this 
amount, the judgment appealed from will be set aside and judg
ment entered for the plaintiff for $1,710.40 and the costs of the 
Court below and of this appeal. Otherwise the judgment ap
pealed from will be set aside and a new trial ordered, and the 
defendant will pay the plaintiff his costs of the first trial and of 
this appeal.

Appeal allowed.

j>E, STEWART v. FARQUHARS0N.

r p Prince Hilirartl IslamI Court of Chancery, Fitzgerald, V.C.
L January 3. 1914.
1914

| See same case suh nom l’a n/u liar non v. Stnrart. 1 D.L.ll. 581.]

Partnership (§ V—20)—High Is of members as lo each other 
■—Accounts—Costs of initiation—Salary of manager—Losses in
curred by manager.]—Application for an accounting in a part
nership matter.

C. (I. Duffy and K. ./, Martin, for the complainant.
C. Goudet, for the defendant.

./ udgm e nt aecordingly.
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SANDERS v. HEDMAN

Alberta Supreme Court, Seott, ./. Stpteinbcr 11, 1014.

1. I'OKIIHI.K ENTRY AMI DETAINER I 5t I — I I—Wll AT eo.XSTITVTEN—VsiXti
POLICE FORCE WITHOUT DUE PROCESS.

A |MTHim alleging ownership hy purchase of chattels still in tin* 
possession ami on the premises of the original owner is not justilieil. 
without <lne process of law. in using police force for the purpose of pre 
venting the original owner from resisting the forcible taking of the 
chattels hy the alleged purchaser.

2. Sai.e i 8 I—1 ) —What constitutes—Neither chattels nob evidence
ok contract delivered—Kekkct—‘Mere intention” to efkeci \n
ILLEGAL OBJECT.

A declaration hy the original owner of chattels that lie had sold 
and hy the alleged purchaser that lie had purchased such chattels, falls 
short, of an actual assignment of the property in the goods where 
there was no delivery of either documents or chattels to the alleged 
purchaser, nor was such want of formality cured hy a “mere intention" 
to effect an illegal object.

[Syniee v. Hughes, L.lt. 9 Kq. 47f>. referred to.]

Action in damages for wrongful seizure of chattels. 
Judgment whs given for the plaintiff with stay pending re

sult of the defendants’ counterclaim in a concurrent action.
IV. M. ('hnrlns and .1. C. (Irani-, for plaintiff.
./. 8. Wall, and A. 8. Walt, for defendants.

Scott, J. :—The plaintiff claims that the defendants seized 
and took possession of certain live stock and farming implements 
belonging to him and have refused on demand to deliver same up 
to him. lie claims a declaration that the chattels are his pro
perty, an order for the delivery thereof to him or. in the alterna
tive, judgment for their value and damages for their wrongful 
seizure. The plaintiff and defendant Iledman came from the 
Tinted States together and located upon adjoining homesteads 
west of Leduc for which they afterwards obtained patents. Iled
man was old and of feeble mind, had no relatives and was with
out money or property. He appears to have come to Alberta 
with the intention of spending the remainder of his days with 
plaintiff and his family, and I have no doubt that the latter 
thought that, upon the death of Iledman, lie would fall heir to 
his homestead and any other property he might accumulate. 
La eh took up his residence upon his homestead and they appear 
to have worked together and for each other for many years.

ALTA

s. c.
1914
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31 —18 D.L.R.
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Plaint iff* after obtaining his patent mortgaged his homestead t<i 
a loan company. Being unable to provide for the payment of 
the mortgage he abandoned the property and took up his resi
dence on Hedmau's homestead, lie induced Hodman to mort
gage the latter for $f>00 and received the proceeds of the loan, a 
part of which he applied in erecting a house and making other 
improvements thereon. The stock and implements which form 
the subject r of this action were purchased or raised by
him. Some of the cattle were afterwards given by him to his 
daughter and others arc the offspring of those so given.

Iledman appears to have made a will in plaintiff’s favour. 
It was in the possession of the latter until Iledman left the pre
mises in September last.

In August. 1911. the plaintiff drew up and signed the fol
lowing memorandum :—

To nil whom it may concern: That I have this day sold all my personal 
property consisting of cattle, hogs, chickens and farm implements till Louis 
Iledman for the sum of tjWOO and received pay for same.

He also at the same time drew up and procured Hodman to 
sign the following document

To all whom it may concern that I have this day bought from N. A. 
Sanders all his personal property consisting of farm implements, cattle, 
hogs and chickens for the sum of $.‘{00 and paid for same.

Both the plaintiff and Iledman deny that there was any such 
sale or purchase as that referred to in these documents. The 
plaintiff states that his object in preparing them was to protect 
the property from the owner of the mortgage on his homestead, 
lie states that he considered the land was worth enough to pay the 
mortgage and expenses and that he thought that the mortgagees, 
seeing that his property was protected, would do their best to rea
lize the amount out of the land. These documents were never 
out of the plaintiff’s possession. They were kept by him in the 
envelope which contained Hedmau’s will.

Iledman left the homestead in September last. He was then 
in a feeble condition both mentally and physically. The evidence 
leads me to the conclusion that for some time previous to his 
leaving he was neglected by plaintiff and his family, was not 
supplied with sufficient food or clothing or the medical attend-

4
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a nee which appeared to In- necessary owing to a serious injury 
to one of his feet. After leaving the farm lie appears to have 
wandered about the neighbourhood in a <lazed condition. Search
ing parties were organized and lie was found in the woods in a 
helpless condition and taken to the house of defendant ( Mini, 
where lie has since remained, lie subsequently gave Ohrn a 
power of attorney under the authority of which he advertised the 
property in question for sale by public auction and a short time 
before the day fixed for the sale he. accompanied by a sergeant 
of the R.N.W.M. Police, went to the lledman place, which was 
then occupied by the plaintiff, and removed the chattels which he 
afterwards sold.

ALTA.

S. C.
1914

Mannuns

11 KIIM A N .

It was stated at the trial, but my notes do not shew that it 
appeared in the evidence, that it was upon the solicitation of the 
defendants or their solicitor that the police officer was present.
It was also stated that the reason his presence was requested was 
that they feared a breach of the peace by the plaintiff when they 
went to take the cattle and. in support of this, there was pro
duced at the trial a notice written by the plaintiff soi i< two years 
before the sale, to a son of Ohrn who it appeared was paying 
attention to a school teacher then residing with the plaint it '. The 
notice was as follows :—

Anx young men Hint him* any buaiucK* engagements with the party 
living in my lionne on see. 24 hail better attend till that in the day time, 
for if 1 find them loafing around there after dark 1 may waste powder 
that 1 otherwise should use on wolves.

I doubt whether this notice could reasonably be construed as 
a threat on the part of the plaintiff' that the plaintiff would use 
violence towards the defendants or any other person who came to 
his premises at reasonable hours and on a legitimate errand. I 
am satisfied that the defendant procured the attendance of the 
police officer in order to intimidate the plaintiff and thus pre
vent him from resisting their attempt to take possession of the 
chattels and I have no doubt that the presence of the police officer 
had the intended effect. The plaintiff being in possession of tin* 
chattels and claiming to be the owner was entitled to resist in 
every reasonable way what I think should be held to have been 
a forcible dispossession by the defendants and he doubtless
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would have done so had he not been intimidated by the presence 
of the police officer. Had he done so the defendants, if they were 
entitled to possession, should have obtained it by due process 
of law. The use of the police force for the purpose for which 
the defendants used it in this ease cannot in my view be too 
strongly condemned.

The only ground of claim by the defendants that Hodman 
was the owner of the chattels in question is that the documents 
referred to constitute an assignment by plaintiff of his interest 
in them to Hodman and it is contended that, as plaintiff admits 
that his object in making the arrangement was to defeat or delay 
his creditors, the Courts will not assist him in setting it aside, 
even though it is shewn to have been made without consideration.

I doubt whether the documents referred to can be construed 
as an assignment of the property. They arc merely a declara
tion on the part of the plaintiff that lie had sold and on the 
part of the defendant that lie had purchased and they appear 
to me to fall short of an actual assignment of the property in the 
goods. Even if they constituted an assignment it was not car
ried into effect as it is shewn that the documents never left the 
possession of the defendant. In Taylor v. Bowers, 1 Q.B.D 291. 
4b L.J.Q.B. 39, where the possession of the goods was actually 
delivered to the assignee under an assignment made for the 
purpose of defeating creditors it was held that the sale was not 
carried out. In Symcs v. Hughes, L.R. 9 Eq. 475, it was held 
that, where the purpose for which the assignment was given was 
not carried into execution and nothing done under it. the mere 
intention to effect an illegal object when the assignment was 
executed did not deprive the assignor of his right to recover the 
property from the assignee who has given no consideration for 
it and this doctrine was quoted with approval by Lord Coleridge 
in Taylor v. Bowers, supra, and by Taylor, C.J., in Mulligan v. 
Hubbard, 5 Man. L.R. 225. I must, therefore, hold that Hodman 
was not the owner of the chattels in question and that tin1 plain
tiff is entitled to judgment against the defendants for the value 
of the portion thereof of which he was the owner.

It is admitted by the plaintiff that eleven head of the cattle 
sold by the defendants were the property of his daughter. I
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cannot see that he is entitled to claim for them in this action. 
The evidence does not disclose which of those sold were her pro
perty and 1. therefore, cannot determine their value.

As between the parties to the action 1 find the values of the 
cattle sold at the sale which are claimed by tin1 plaintiff, are as
follows:—

Itmm cow. 7 yi'ios ol«l .................................. $110.01)
Reel ion! white cow, 3 years olil ........................ 4.1.00
Spotted steer. 2 years old............................................... 45.00
Iionn lieifer. I year old.....................................................45.00
Red lieifer. yearling 30.00
Red lieifer calf, 0 months ............................... . . . 18.00
Reil and white lieifer, 0 months................................... IK.00
Spotted cow, N years old 50 00
Red cow. 5 years old 50.00
Roan cow. 4 years old ..................................................... 55.00
Roan cow, 8 years old ....................................................... 55.00
White lieifer. 2 years old ............................................. 00.00
Spotted steer. 18 months................................................. 45.00
Heifer calf. 4 months old .................................................  10.00
Red ami white heifer, 3 years old...................................  00.00
White heifer. 2 years old 45.00
Red heifer. I year old 30 on
Red and white steer, 4 months .................... Ill no
Roan heifer (age not stated i ......................................... ,30.00
Steer. 2 years old............................................... 45.00

ALTA
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It is shewn that the defendants took possession of and sold 
in addition to ihe cattle a cultivator which I find was worth #40 
and a stump puller worth tIn* same amount. The evidence points 
to the conclusion that other chattels were taken and sold, but 
there is no direct evidence to that effect and if any others were 
taken there is no evidence as to their value.

In addition to the cattle above enumerated the defendants 
sold two oxen which plaintiff admits were the property of lied 
man and nine other head which the plaintiff does not claim for. 
The evidence does not disclose which, if any. of the cattle which 
are the property of plaintiff’s daughter are included in the above 
list of those claimed by the plaintiff. Unless the parties agree 
upon that question there will lie a reference to the clerk to ascer 
tain whether any and. if so. which of them are the property of
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entitled to recover.
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Subject to any such deduction 1 give judgment for the plain
tiff against both defendants for $88(1. made up as follows :

C uttle . ... SHIN!
Cultivator.......................................................................................... 40
Stump puller    40

1 disallow any claim for damages over the value of the chat
tels which defendants are shewn to have taken possession of.

In view of the plaintiff’s conduct towards defendant Iledman
1 do not award him any costs of the action.

It was stated at the trial that the plaintiff had commenced 
another action against tin* defendant in which the latter has 
counterclaimed for a considerable amount. 1 direct that if the 
defendants give security to the satisfaction of the clerk for the 
payment of the judgment recovered by the plaintiff in this action, 
execution herein shall he stayed until after the determination of 
defendant’s counterclaim in that action and that, in the event 
of his recovering judgment for a balance in that action, the 
amount thereof shall he set off against the plaintiff’s judgment 
in this action.

./ntltjmt nl for plaintiff.

ONT. CHESLEY FURNITURE CO. LIMITED v. KRUG

8.0.
191 «

Ontario Supreme i'nurt, Kelly, ./, October 20. 1014.

1. Hanks <5 VIII v—1HH)—Statvtohy nkci kity—Hioiit of iiaxk to ski.l 
OK ASSIGN—Sur. 8S.

There in vested in n Itnuk no implied right to assign the securities 
which it is specially privileged to take under see. SS of the Hank Act, 
R.K.V. 1000 eh. 20.'

Stuti'iiient Motion by the plaintiffs for an interim injunction restrain
ing the defendants from interfering with the plaintiffs' posses
sion of factory premises and goods iu the town of ('hesley.

The motion was granted.
(1. II. Kilmer, K.C.. for the plaintiffs.
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Kelly, .1.:—As appears from thv affidavit of their secretary - 
treasurer ami manager, the plaintiffs, in the early part of Septem
ber. 1914. were indebted to the extent of over $34.000 in respect 
of advances made to them by the Hank of Hamilton, the indebted
ness having been guaranteed to the bank by the defendant Krug 
and one Ankcrmann. The plaintiffs also gave the bank security 
under see. 88 of the Hank Act, H.S.C. 1900 eh. 29. and by col
lateral agreements given at the same time. The defendant Krug 
says that on the 8th September. 1914. he paid the bank $34,711.97 
for an assignment of the debt and the securities held by the bank 
in connection with it. Soon after this. he. through his co-defend
ant Hiehni, acting on his behalf, took possession of the plaintiffs’ 
factory and goods, and proceeded to carry on the business, 
claiming a right to do so by virtue of the securities so assigned 
to him.

For present purposes the question of the manner by which 
possession was obtained, beyond the mere mention that it was 
against the will of the plaintiffs, and the fact of efforts having 
been made to bring about a settlement, is not material.

The defendant Krug has continued in possession, and has to 
some extent at least been carrying on the business; he has also 
made sales of goods of the plaintiffs. The substantial ground of 
the application is that Krug had no right or power to take posses
sion ; that, even if the bank possessed such power, it was not 
transferable to Krug. Section 88 extends, in favour of banks, 
in cases coming within its purview, tin- right to take the security 
therein specified without requiring registration, which in certain 
other cases is necessary to give priority over subsequent pur
chasers, transferees, mortgagees, etc. ; and, being a statutory ex
tension of the powers otherwise possessed by banks, the benefit of 
such enactment should licit be extended beyond what the lan
guage of the statute in its strictest interpretation confers. The 
right of a bank, therefore, to assign these securities which it is so 
privileged to accept must be only such as sec. 88 expressly gives. 
The rights and powers given by this section must not be con
fused with the rights arising under other sections of the Act 
which deal with securities of a different character, and in respect 
to which the Act specifically gives the bank powers not expressly

Fvhxitvhk
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given in tin* inihv of HvcuritivH tiikvn under wr, 88, and not neecs- 
Marily incident to the possession of these securities.

The position of the hank holding security under sec. 88 was 
fully considered by the learned Chief Justice of the King’s Bench 
in lit Victor Varnish Co., lb O.L.li. .T18, in an appeal from the 
judgment of the Master in Ordinary. It was there held that 
this security is not assignable by the bank so as to transfer the 
special lien or security to a third person, and that a guarantor 
to a bank which holds such a security for the debt guaranteed is 
not subrogated to the right of the bank ill the security on pay
ment of the debt by him.

It was urged by counsel for the defendants that that ease has 
no application here. The facts in tin* two cases are so nearly iden 
tirai that I see no such ground of distinction as to justify me in 
ignoring the conclusion there arrived at. or in refusing to re
strain the defendants from holding possession of and operating 
the plaintiffs' factory and from carrying on their business. This 
is altogether apart from the admission of debt on the part of the 
plaintiffs, or the fact that Krug may be entitled to payment from 
the plaintiffs. I am dealing only with the remedy which at this 
stage he is entitled to apply. The application should be granted, 
and the defendants restrained as asked until the trial.

The defendant Krug says, and it is not denied, that lie has 
paid the bank the amount due by the plaintiffs. As a means of 
protection to him. and without prejudice to any other rights he 
may have, the plaintiffs, while the defendants are so restrained, 
should keep an account id' the operations of the business, and pay 
into the bank from time to time to the joint credit of themselves 
and Krug the proceeds derived from such operations in excess 
of what is necessary to pay the workmen and employees. This 
term is. I understand, acceptable to the plaint iffs ; and. in view 
of what appears in the material, it is not an unreasonable one, 
though not necessarily following from the granting of the in
junction.

Tests of the motion reserved to be disposed of by the trial 
Judge.

Motion fimntcd.
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CADZOW v. FRASER ALTA

Mini lu Su i>ii' mi' Court. Scot I, St mill, tlcck amt Si hi mous, .1.1. 
Hctohcr 21, Mill.

s.c.
1!»I4

1. Dam auks (6111 A—75)—Sam - Fvtuhk ih i.ivkky Xovavukvt am i
IllYKK.S FA 11.1 UK TO VOMVl.KIK VI KCIIASK —(^I’AM'IM.

The ilimuigvH for iioii-iiec'vptuiicv of sinon on n suit- contmet for 
future ilelivery itml umler which the seller was meanwhile to feed the 
steers, is properly estimated on the basis of the dilTerenee in the price 
fixed by the bargain and the market price at the time of the breach.

Am:xi. from thv judgmvnt at the trial of llarvvy, C.J.. dis- statement, 
missing thv plaintiffs claim for non-delivery and allowing the 
defendant *s vouiitvrvlaiin for non-acceptance of steers, under a 
sale contract, the parties living at issue as to whether the contract 
called for “fat" (or ' ‘ heel") cattle ; the quantum of damages 
also being involved.

The appeal was dismissed.

<>. .1/. liiiff/itr, K.C., for plaintiff, appellant.
(I. II. O’('on nor, K.( for defendant, respondent. Watts.
11. II. Parin', K.(\, for defendant, respondent Fraser.

The judgment of the Court was delivered by

Hkck, d. :—This is an appeal from the judgment of the Beck. j. 
learned Chief Justice at trial without a jury directing that the 
plaintiff\s claim lie dismissed with costs and that the defendant 
Fraser recover on his counterclaim $844.45 with costs. The 
Court is agreed that the appeal should be dismissed with costs.
The claim was for non-delivery of 150 fat steers on account of 
which the plaintiff had paid $1.000. The counterclaim was for 
non-acceptance of the steers which were sold at a price lower 
than the price the plaintiff had agreed to pay. A number of 
questions of law were discussed upon the argument of the appeal, 
but it seems to us that our decision depends really upon the 
question of the correctness of the findings o. i , -t by the trial 
Judge.

The parties practically agree that a sale of 150 steers out of 
153 or 154 was agreed upon between the plaintiff and the de
fendant Fraser on February 20. for 7Vo cents a pound : delivery
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ALTA. to be made between the 1st and 4th April and weighing to take
,s c. plaee at the Vegreville town scales; the defendant to feed the
11U4 steers in the meantime. The substantial points of fact in dispute

Cai>zow are: that the plaintiff claims the steers were to be “fat” or
equivalently “beef” cattle when delivered and that when the Fbasi h. ‘ .

---- time for delivery came they were not in that condition, owing
to want of proper care and feed on the part of the defendant. 
The defendant denies that there was any agreement that they 
were at the time of the sale or were to be at the time of tin* 
delivery fat steers, and says that the plaintiff—and this is ad
mittedly so—had knowledge of the condition of the steers at the 
time of tlii- sale, that the defendant gave them proper care and 
feed ami that at the time fixed for delivery they were in good 
condition, so good that they in fact fulfilled the description of 
fat steers. On evidence which was conflicting, though he acquits 
either side of any intentional mis-statements in their evidence, 
the learned .judge finds in favour of tin- defendants, lie says 
that it was no part of the agreement that the steers should be 
fat at the time of delivery. The learned Judge also finds that 
the defendant fed and cared for the animals properly. In the 
absence of an agreement that they should be fat steers at the 
time of delivery it seems clear enough that the defendant’s only 
obligation was to feed and care for them as a prudent farmer 
would his own. The finding of the trial Judge is in effect that 
lie fulfilled this obligation.

We see no reason for disturbing these findings and they 
justify a judgment for the defendant. In addition to this there 
is evidence which seems to us satisfactory that the price fit,.» 
cents at which the steers were sold immediately after the date of 
delivery was then the market price for steers in the condition in 
which these steers were at the time of the bargain. The damages 
have been properly estimated on the basis of the difference in the 
price fixed by the bargain and the market price at the time of 
breach.

A ppenl dism issed.
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VANCOUVER MACHINERY CO v VANCOUVER TIMBER AND B C
TRADING CO. ____'

C. A.
British Columbia Court of .Ipfieal. Macdonald. C.d. I.. Irrinij. Martin. .....

tlallilirr anil McChillips. J.I..I. June 2, 191 I.

1. DamAtiKN ( # 111 A—79)—Qi anti m—Sai.kh of I'FKhonai n Sfi.i.ik'n

FA III hi: to HFI.IVFK— N ATI HAI. COXKFQFFWFS OF IIICFAVII—( ON 
TKMPI.ATIOX OF PAKTIKH—RfMOTFXFNN.

For delay in delivery of goods under a eon tract only such damages 
as were the natural consequences of the breach, or such as might rea 
sonnhly he supposed to have been in the contemplation of both parties 
at the time the contract was made, can he awarded, unless the special 
circumstances which would enhance the damages were communicated to 
or known to the other party.

| I anrourrr Machinery Co. \. I nncounr Timlin <(• Trailiny Co.. 17 
D.L.R. 575. reversed; lladlcy v. Baxcndalc. 9 Fa. 941. 29 I...I. Kx. 1.79. 
applied. |

2. Kntoppki. ( # Il I <1—*51—By I.aviifs. kii.fxu. ok avqc ifn<>:x< i. Ri
(‘FIvim; HII.I.N FOK Hi:XT OF FXlilXFK—VFICHAI. KFIM IIIATIOX Nl'FFI 
VIF NT W1IKN.

A contract to pay rental for a chattel is not created by the owner's 
notice to its possessor wrongfully detaining it that if lie does not re 
turn it by a specified time lie will he charged rent for it. unless such 
proposal is assented to by the latter.

[ Vfl nrouver Machinery Co. V. I aneourer Timber if T radin y Co.. 17 
D.L.R. 575, reversed; Smith v. IIuijIich. L.R. ci (yII. 597. 40 L.J.Q.II.
221. referred to. |

Ai'I‘i:.xl from the jiidginont of Murphy. .1.. in plaint iff's statement 
favour in Vancouver Machinera f'o. \. Vancouver Timber ami 
Trading f'o.. IT D.L.R. .T7.T. an action for the rental of certain 
engines.

The appeal was allowed, dismissing the action.

Jlarl-Mcllart/, for appellant, defendant.
It urns, for respondent, plaintiff.

Macron \li>, ( '..LA. : The evidence sufliciciitlv shews that the m-...i,»mi,i
C.J.A.

defendants received the letter of September 15, 1911, which sets 
forth the terms of the contract as the respondents understood 
them. The receipt thereof by the appellants is not specifically 
admitted, but they do admit receipt of the letter of the 20th of 
the same month referring to and confirming the letter of the 
15th. 1 think, therefore, it may properly be inferred that the 
first letter was received.

Now, with these letters before them the appellants took de 
livery of the new engine and made no objection that the letters
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did not correctly set forth the contract. In these circumstances 
1 tiiiuk the letter of September 15 must be regarded as setting 
forth the true and only terms of the contract, and that the ap
pellants' evidence that the respondents’ agent Lindsay made 
promises which go beyond those terms cannot be received because 
to admit it would be to add to the contract which was reduced to 
writing. The old engines were to be taken by the respondents at 
a valuation of $1,000. The transaction was virtually a sale to 
the appellants of a new engine at the price of $3,000. and the 
purchase by the respondents of the old engines at the price of 
$1,000. No time is fixed by the contract for delivery. It must, 
therefore, be taken that delivery was to be made within a rea
sonable time.

The respondents’ subsequent correspondence shews that Oc
tober 24. 1011, would be the proper limit of that time. Delivery 
not having been made of the old engines at that date, respond
ents, following an alleged interview of their agent Lindsay with 
appellants and statements made by Lindsay to them, which are 
inadmissible, made a demand upon the appellants for rentals of 
$150 per month for the detention of the two engines. This de
mand was made by letter dated January 11. 1013. There is no 
evidence of the arrangement suggested therein. On or sometime 
after the receipt of that demand, the appellants’ manager over 
the telephone repudiated it and claimed that Lindsay had pro
mised that they might retain the engines until they completed 
the work they were then engaged upon.

1 have already intimated that evidence of Lindsay’s promise 
was inadmissible, but that does not affect the question 1 am now 
considering, namely, whether the demand for rent of the engines 
and the failure of the appellants to repudiate in writing their 
liability to pay rent can be taken as counsel contended to amount 
to acquiescence and thereby created a contract by estoppel to pay 
such rent. 1 think it quite clear that no such contract can be 
implied from the evidence. If it could, then the judgment below 
would be right. The ease is then reduced to one for damages for 
breach of the contract to deliver the engines on October 24, and 
the retention of them until the 18th June following, when they 
were delivered and accepted.
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The salient facts may In- briefly summarised as follows: One 
of the engines was used by appellants during that period. 
There is no evidence that the engines were not in as good condi
tion when delivered as they were at the date of the sale. One 
would expect some depreciation by wear and tear, but no evi
dence was directed to that question. They were promptly dis
posed of after delivery, whether by sale or by hire does not 
appear. The testimony of Walkcm. the only sworn evidence, 
indicates that they were disposed of by sale, not by hire. While 
Walkcm says that part of the business of his company was to 
let engines to hire, there is nothing to shew that the appellants 
were aware of this when the contract was made. To the appel
lants the respondents appeared to be vendors of engines, taking 
old engines in part payment on occasions. What the respondents 
proposed to do with the old engines the appellants were not 
apprised of. There was no fall in the market price of old en
gines during the period of detention. There is no suggestion 
that a sale was lost by reason of tin- delay. In short, the re
spondents’ case is that they could have rented these engines at 
$150 per month had they had them, and they want that sum 
either as rental or as damages.

On the doctrine of Hadley v. liaxendalc (1854', 9 Ex. 341, 
23 L.J. Ex. 179, only such damages as were the natural conse
quences of the breach, or such as might reasonably 11- supposed 
to have been in the contemplation of both parties at the time the 
contract was made, could be awarded unless the special circum
stances which would enhance the damages were communicated 
to or known to the other party, so as to entitle tin Court to say 
that damages arising therefrom should be deemed to be within 
his contemplation.

Unless the appellants can be held in damages for the loss of 
prospective rentals no damages are shewn to have been suffered 
by the respondents by reason of the late delivery or detention of 
the goods. Tin- loss of the user of the engines for that purpose 
a user of which the appellants had no reason even to suspect— 
is the only loss the respondents have endeavoured to prove. It 
cannot, in my opinion, lie implied from the evidence that such a 
loss was in contemplation of either party, and certainly not in
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that of the appellants when the bargain was The fact
that a demand for rent was made upon them afterwards does not 
imply that the respondents were in the business of renting engines 
or that the non-delivery of the engines was depriving the respond
ents of profits by way of rentals which they might have obtained, 
in saying this I do not mean to lie understood as deciding that 
such knowledge on the part of the « would have ren
dered them liable in damages for the rentals claimed. That is 
a matter which 1 am not called upon to consider. It is sufficient 
here to say that assuming that would follow, that case has not 
been out here.

I would allow the appeal with costs, here and below.

Ikyinu, d.A. The plaintiffs allege an agreement to pay rent, 
and alternatively, damages for non-delivery or detention from 
October, 1911, to June, 1912. The agreement, if any, was made 
on the part of plaintiffs by a Mr. Lindsay, who died in December, 
1911, and on the part of . Mr. Buck, who left the de
fendants' employ in December, 1911.

The learned trial Judge came to the conclusion that an 
agreement for rent had been , basing his decision on the 
defendants' failure to repudiate the statement in plain
tiffs' letter of January 11. 1912, to the following effect:—

Ah hit*aged, we are charging you rout on thewe two engines until they 
are delivered to us.

The foundation of his judgment is that the defendants are 
now estopped by their own negligence from proving the true 
facts of the case.

With all deference to the learned trial Judge 1 think if he 
hail kept the " issue that there was negligence on the
part of the defendants whereby the plaintiffs were induced to 
alter their position, wholly separate from the main issue, the re
sult would have been different. This 1 think will be apparent 
when the evidence as to the main issue is considered.

Of course, if the collateral issue were determined against the 
defendants, the letter of January 11, 1912, would fix the de
fendants with responsibility, but the fact that II as well tele
phoned the plaintiffs that there was no such agreement seems
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to me to prevent the doctrine of estoppel by applying negligent 
acquiescence. The defendants. I agree, ought to have written; 
that was the safe and proper way. hut there was in fact a repudi
ation. When that was made is not quite clear. The natural in 
ferenee would he right after the receipt of the letter. Counsel 
for plaintiff suggested to Mr. llaswell (p. 119), that it was later, 
but Mr. llaswell does not accept the suggestion, nor did counsel 
press the matter further. Mr. llaswell says that on the day 
of the receipt of that letter, he knew the arrangement that had 
been made between Buck and Lindsay.

The probabilities are that the telephone message was sent im
mediately on receipt of the letter. Mr. llaswell says lie thinks he 
spoke to Mr. Walkem, the manager. Mr. Walkem, though called 
in rebuttal immediately after llaswell's cross-examination, was 
not asked to deny this statement. It is not at all improbable 
that on the protest being telephoned it was suggested that the 
matter should be left open till Mr. Buck, who was then out of 
town, could be consulted. I do not think there is clear ground 
upon which the doctrine of estoppel should be based.

Then turning to the main issue, we have the letter of January 
11th. 1912. followed up by numerous bills and not objected to. 
This is certainly evidence by informal admission—such as is 
acted upon frequently. The defence is an allegation of prompt 
repudiation by telephone of the suggested agreement, and the 
denial on oath by Mr. Buck of any such agreement. I "ideas the 
learned trial Judge was prepared to say that lie could not accept 
Mr. Buck's testimony. I think tin1 defendants ought to have suc
ceeded. The reasons for judgment do not shew that he formed 
any such opinion as to Mr. Buck’s credibility.

The plaintiff's manager was allowed to give in evidence certain 
statements made to him by Mr. Lindsay when the latter made his 
report as to the contract made with Buck. The admissibility of 
this hearsay evidence was questioned. But without discussing 
that point, assuming it was admissible — of what weight is it 
against the sworn testimony of Mr. Buck, who also had made 
a report to Mr. llaswell? The claim .for damages would fail 
if Mr. Buck’s statement had been accepted. I think it should 
have been accepted. But whether it is accepted or not I do not
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The engines have been returned to them, and no demand was 
made for their earlier return.

Vaxcowkk 1 would allow the appeal.
Machinery

Martin, J.A.:- -In my opinion the judgment cannot he sup- 
N Timbeb1” Portct^ There was no arrangement originally to pay rent for

Trading
Co.

the two engines, and a contract to pay rent cannot be built up 
by an owner of a chattel notifying one who has it in his posses

Marlin, .1. A. sion that if lie does not return it by a specified time he will be 
charged rent for it; the owner’s remedy for wrongful detention 
cannot thus be transformed into a right to collect rent.

But the plaintiff’s claim is ! it alternatively as one for the 
use of the engines since the date of refusal to deliver them up 
according to agreement, and reliance was placed at the trial (sec 
Appeal Book, r.f/., pp. (i. 9, 20) on the written contract con
tained in tin1 two letters, written at Vancouver where the parties 
had their offices, on 15th and 20th September, 1911. which after 
reciting the purchase by the defendant company of a Washing
ton engine says that “you will give us” tin- two old engines in 
question which the defendant had in use up at Lake Buntzen. 
No time or place was fixed for this “giving” and this looseness 
and uncertainty makes the matter awkward to deal with. The 
plaintiff delivered the Washington engine in October, 1911. but 
the two old engines were not “received,” as Walkem puts it 
(A.B., pp. 10, 11), till about June 18. 1912, though he says he 
“expected” to get delivery of them “within a reasonably short 
space of time, say, within two weeks,” but as lie did not get 
them lie sent a bill and letter to the defendant company on 101 ti
ll th January, 1912, for $300 as rent of the two engines from 
October 24 to December 24. t.e., two months. Ilaswcll. the man
ager of the defendant company, says that on getting this bill he 
telephoned to the plaintiff company’s office repudiating any 
liability for rent and saying that the arrangement with Lindsay 
was that no rent was to be charged for the engines; he thought ho 
says he was speaking to the plaintiffs’ manager, but is not 
certain.

The plaintiff continued to send in bills, without response ex-
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cept a letter of May 15, 1912, from the defendant company ask
ing \V a Ike m to call and see ran Alvensleben, who “would like 
to see you re the rental of donkeys (engines) at Lake Bautzen," 
and Walkeni acknowledged it on May 22, and called on Von Al
vensleben by appointment, as he says, but he was out, and after 
waiting an hour went away, so nothing came of it. and after 
further bills and ineffectual correspondence the action was begun 
on April 4, 1913.

We were not told where the new engine was delivered to the 
defendant nor where the plaintiff received the two old ones, and 
there is no evidence of any demand for delivery or possession of 
the old ones in October, 1911, after the “reasonable time" of two 
weeks had expired, nor afterwards, simply the sending in of said 
bill and letter for rent on January 10, 11, 1912. This three 
months’ delay and silence is a very unsatisfactory circumstance 
and lends colour to the tru< of llaswell’s notification that the 
defendant was to have the use of the engines rent free. I am 
unable to sec upon what principle the plaintiff company can re
cover in the peculiar circumstances. It simply chose to let its 
property remain in the defendant's possession on a claim for 
rent without any foundation therefor, instead of promptly de
manding possession, and delivery in Vancouver (if. indeed, it 
was entitled to that) when it would have been in such a position 
that at least would have compelled the defendant to have de
fined its position. The statement in the letter of January 11, 
1912, that “as arranged we are charging you rent on those two 
engines until they are delivered to us” is not only not supported 
by any evidence, but is denied by Buck and Lindsay, and not 
only that, but the introduction of that statement and the reli
ance upon the “arrangement" it sets up permits the defendant 
company in meeting it to now shew (assuming it could not have 
done so in relation to the original written contract of 15th-20th 
September) what the true arrangement was. viz., that which 
Lindsay made with Buck—that the defendant should have the 
use of the two engines at the lake rent free till the job on hand 
there was finished: as was said in D*Avignon v. Jones, 32 ('an. 
S.C.R. 650, (1902). 9 B.<\R. 359, at 362:—
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Tin» plaint ill having vl<‘(‘ti‘<l to inakv this evidence relavant t<* tin* issue 
. . . the defendants were at lilwrty to eontrailict it.

If this contention of the defendant is true in fact it would be at 
once a complete answer to the claim for rent and a justification 
of possession, and in my opinion the evidence of Buck and lias- 
well is sufficient to establish said contention, and. therefore, the 
appeal should be allowed and the judgment set aside.

1 need only add, to shew that I have not overlooked the point, 
that no question in reality arises as to the authority of Lindsay 
to make the exchange of engines because the plaintiff's have by 
their actions all through adopted the bargain he made, and also 
do so now by bringing this action thereupon. And it is clear that 
the conx’crsation between Lindsay and his managing director as 
to Lindsay's bargain with the defendant company should not 
have been admitted in evidence.

(IxLUHKR, J.A., agrees in allowing the appeal.

Mc Phillips, J.A. This is an appeal by the defendants (ap
pellants) from the judgment of the lion. Mr. Justice Murphy— 
judgment being entered for the sum of $1,008.10.

The action was one brought for the recovery of moneys 
claimed to be due by the defendants to the plaintiff's for the hire 
of a roadcr and y order from October. 1011. to June 18. 1912, at 
$150 per month, and alternatively the same amount for conver
sion of the reader and yarder, and failure on the part of the de
fendants to deliver them up to the plaintiff's, and a claim for 
goods sold and delivered, and repairs to an amount of $532.30— 
a credit of $500 being given—the proceeds of a draft of Septem
ber 30, 1912—the total claim being $1,203.25.

The learned trial Judge in finding $1,008.10 as being due to 
the plaintiffs, did not allow the claim in full for the hire of the 
yarder, it not being used and the amount claimed being deemed 
excessive, allowing only $25 per month for it, and the full 
amount claimed for the ruader.

The evidence cannot be said to be at all clear, and possibly at 
the outset of the transaction it was never intended that the 
roadcr and yarder should have been retained for the time they
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were, it being a term in connection with a sale of an engine by 
the plaintiffs to the defendants that the mailer and yatiler 
should be delivered to the plaintiff's as part of the consideration, 
and unfortunately owing to the death of Lindsay, an employee 
of the plaintiff’s (a travelling salesman) it is the move difficult to 
arrivent what the real understanding was as between the parties.

The contract of sale is set out in the letter of September 15. 
1911. which reads as follows:—

1 fit II Sept., mil.
Me»*ru. \ aminiver Timlier A Timling ( u„ City.

Illrnlinii )lr. Hurl,'.

B C

C. A.
1914
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Timiikr

Tbadinu
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Mll‘lltlll|M I X.

Ihar Sirs. We l»eg to eiiiitinn iimuigeineiit inmle with you mnl our Mr. 
Lindsay fur the purehase of mie II v 14 Washington Iron Works mail engine 
now at Satnrna Islainl. Kor this engine you w ill give u* one lu \ 12 Albion 
Iron Work* mailer, one U \ Ml single ilruin X'aiieouver Engineering Works 
yariler. ami twenty six httmlreil dollar* (#2.1100), six hundred dollars cash 
and the halaiiee in three and six inontlis. earned on a three month*' note, 
interest at 7 |»«*r annum.

It is understood that the wire rope that is now on this engine goes with 
it as well as the sled, and the wire rope and sled* on the engines we are 
getting also goes with them.

Yours truly.
Diet. "Cl. A. W." (1. A. W.

Provided engine is in good working order.
P. W. Lindsay.

There would appear to have been no contest its to the terms 
of sale of the engine—the whole action in so far as same was con
tentious revolved around the failure of the defendants to make 
delivery to the plaintiff's of the reader and yarder referred to in 
the letter of September 15, above set forth.

It would appear that the delay in making delivery of the 
roader and yarder was consequent upon the- defendants having 
use for the roader in the logging operations the defendants wen- 
carrying on. and it was contended by the defendants that Lind
say. who effected the sale, made an arrangement with Buck, the 
secretary of the defendants, that the defendants were to keep 
the roader until the defendants had no further use for it, and 
that as to the yarder it was worthless to the plaintiffs and could 
be delivered to the plaintiffs at the same time as the roader 
would be delivered.
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One circumstance that would seem to indicate that an ar
rangement such as Mr. Buck asserts was made, arises from the 
fact that apparently the reader was necessary for a time in the 
carrying on of the defendants' operations, and it does not seem 
reasonable that any arrangement should be made which would 
mean the cessation of the defendants' logging operations.

Further, the letter of September 20. 1011. dealing with the 
delivery of the newly purchased engine or roader does not deal 
with the taking delivery of the other roader and yarder—as if 
they were to be at once delivered to the plaintiffs, why was it 
not stated therein that at the time of the delivery of the newly 
purchased engine or roader, delivery would be expected of the 
roader and yarder referred to in the letter of September 15, 
which were to be received in part payment. The letter of Sep
tember 20, 1911, reads as follows :

Sfjit. h. mu.
Mostar*. Vancouver Tim lier & Trailing Vo..

City.
Dear Sirs,—We beg to con linn arrangement made with yon by our Mr. 

Lindsay as per our letter of the lsith inst. We have two other engines at 
Sutnrim Island and would like to make arrangements to load them on scow 
at the same time you are taking delivery of the 11 x 14 roader.

If you will please let us know when you are ready to take delivery of 
this engine we would lie glad to share the expense with you in having them 
all loaded.

Yours truly,
Diet. “(1. A. MV' G. A. W.

It is evident that matters were not very clear as to the busi
ness transactions entered into by Mr. Lindsay and after his death 
the managing director of the plaintiffs was endeavouring to. as 
he says in his letter of January 9. 1912, “collect the threads of 
the outside business as left by Mr. Lindsay when lie died De
cember 31st.”

On January 10, 1912, the plaintiffs issued and sent to the de
fendants that which is called “Invoice No. 5093. our Order No. 
5295," reading as follows :—

Vancouver Machinery Depot. Ltd.
Vancouver. B.C.. January 10th. 101*2.

Sold to Vancouver Timber A Trading Co.
City.

To rent on engines as follows : —
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Get. 24th to Dec. 24th, 1911.
1 10x 12 Alhinn engine, 2 months at $100................. $200.00
1 Ox 10 single ilvimi engine. 2 months at $.">o 100 00

----------- $30000

This invoice or account and the charge made therein was not in 
accordance with any agreement between the parties—and all 
subsequent charges by way of rent have no foundation based 
upon any agreement.

That there was no agreement is well demonstrated by the 
letter of the plaintiffs to the defendants of September 25, 1912, 
reading as follows :—

Vancouver. B.V.. Kcptcmlier 25th. 11112. 
Vancouver 'l imiter A- Trailing Co..

744 Hasting* Street West.
City.

Attention Mr. Alvenaleben.
(letillcmcn,—You asked the writer to call and see you about our account 

of $1,031.70 against you.
We believe your cause of complaint is that there was a single drum 

donkey which you had of ours, hut which you said you vnttld not use. nor 
could you get it out of the woods, la-cause you could not take it out until 
von were through with the reader.

We do not know how this concerns us. The circumstances of this trails 
action were, that we sold you an 11x14 road engine, and under the 
arrangement with your Mr. Buck, we were to take hack from you 1 Albion 
10x 12 road engine, and 1 9x 10 Vancouver single drum yarder. When you 
got the 11 x 14 road engine up there you decided that it was impossible for 
you to release the 10 x 12 reader at once, and von kept this machine up

It was nut our fault that it was impossible for you to get the loader 
out. Every day you kept these two engines we lost money, as the moment 
they arrived in Vancouver we overhauled them and rented Imtli of them at 
the price we charged you.

We are. however, willing, in this particular ease, to make you a rebate 
of one-half the amount of rent we charged you for the 11 x 10 single drum. 
If this is satisfactory, we will have our accountant write you a credit.

As the end of the month is the end of our tiuaneial year, please give 
this matter your immediate attention.

Yours truly,
For Vancouver Machinery Depot Ltd.

Geo. A. Walkem,
Managing Director.

An agreement to pay rent is in no way established, but the 
plaintiffs of their own motion attempt to construct that situation 
which the above letter, it seems to me, completely displaces.
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Thi n there is evidence that the rental charge first referred 
to in the letter of .January II. 1912. to the defendants was ob
jected to. Ilaswell. the manager of the defendants, stating that 
he telephoned the plaintiffs' office and speaking to some one 
there (the name of the person is not stated) “ I told him that, 
our arrangements had been with Mr. Lindsay that there was no 
rent to be charged for these engines.”

In ni.v opinion tic evidence given by Walkem, the managing 
director of the plaintiffs, of what Lindsay told him. upon which 
is founded the charge for rent, was not admissible: see I’hipson. 
5th ed. (1911), at 272:—

The net* 11111»! Imve lirni ilmie liy I lie «leehmint mul in>1 l>\ I hint |ierwiii»; 
however, .lame*. I I . held 11mt the enlrv mu*! relate not lu *oinething »aid. 
learned or nwertaimsl hx the deelaranl. Iml to smneiliing done #0/ or in 
him. and in l.iirll x. I\< mini »/. All L.T. 1147. Ho wen. L..L. approved tlii* state 
ment. Sec also Slur In Frrtvio, !i App. t a». All I...I, I'll. Sli; and Thr 
Hrnrn (Wow. .1 IM). 1A<I, AS L.T. HI*»

But even that statement as sworn to by Walkem. if it were ad
missible, really establishes nothing, as apparently at best it was 
only Lindsay n instructions—not instructions given by the de
fendants—upon which the rent was charged. It is not shewn 
xx ho xxas seen in the office of the defendants and any agreement 
to pay rent upon the part of the defendants is unqualifiedly 
denied.

rndouhtcdly there was an absence of continued denial to 
the continued rendering of accounts for rent ; hut the persist
ence in an unauthorized claim, to my mind, cannot in la xx estab
lish the right to moneys never agreed to be paid, and when the 
inference from all the surrounding facts is against any agree 
ment to pay rent. I know of no principle of law which will im 
pose any obligation to pay that which was never agreed to In 
paid.

One can understand that very often the sales agent is ready 
and xvilling to make all kinds of convenient agreements to effect a 
sale and perhaps at times it might he said lie exceeds his auth 
or it y—when the indoor management or limitation of authoritx 
is shewn- -but can that be imposed against a purchaser to whom 
limitation of authority is not brought home—especially xx hen we
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arc* away from the general rule that a Kale by an agent unless 
otherwise authorized is to be made for cash. Here it was part 
cash and part the delivery of the loader and yarder. but no time 
fixed for their delivery. No doubt in the absence of agreement 
the delivery ought to be within a reasonable time; but that rea
sonable time must be a reasonable time properly considering the 
circumstances. The defendants were engaged in logging oper
ations at the time, and the season of the year has also to be 
taken into consideration. I cannot say that considering all these 
circumstances the plaintiffs can insist upon the payment of rent 
unless that contention is satisfactorily made out. not by infer 
enee, but by agreement.

Counsel for the respondents cited Howard \. ('Uapman 
( ). 4 Car. & I1. 508-51:1. :14 It.It. 814. The head-note is
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C. A.
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\ traveller who receive* order* fur good* from Id» employ er‘* eii*tumer* 
in till* country i* milliorizcil ti. receive |myincut for them in money, hut not 
in other good*.

This is undoubtedly the law unless there be other authority, but 
here we have the terms agreed to by the principals evidencing a 
departure from the rule.

At best the plaintiffs' contention can only be said to be a 
claim for rent in an alleged case of bailment, and I cannot see 
that any such case has been made out. In llalslmry*s Laws of 
Kngland, vol. 1. see. 111!», we have the following as being a 
statement of the law :

The hirer must pay the rent agreed upon for the u*eof the chattel hired: 
and if the hiring lie for a definite period, lie i* not di*vlnirged from hi* 
obligation to pay the price for the full period. I»y returning the chattel to 
it* owner liefore the expiration of that period. Hut if the owner on reeeit 
ing the chattel* hack ae<|iiie*ce* in their return a* ending the contract, he 
cannot afterward* maintain an action again*! the hirer upon the agreement;
the voluntary ...... ption amounting to re*ei**iun of the contract, mile** a
fie*li agreement to pay for such tine a- Ini* lieeit enjoyed In the hirer can 
lie implied.

In the present case, in my opinion, there is no sufficient evi 
deuce to establish a bailment or agreement to pay rent, and the 
fonder and yarder have been received by the plaintiffs it is 
true some nine months after tin sale transaction. If. however, 
these two articles of machinery should have been delivered
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B. C. i in mediately—or within a reasonable time—was it not open to
c x. the plaintiffs to have demanded delivery thereof, and failing
004 delivery and wrongful detention thereof an aetion of replevin

Vanish v km might have been brought ?
MAriiiNKHv This course was not adopted, but it is attempted to establish

r. a claim for rent, and alternatively by amendment of the state-
' TninKit' “ ment claim. A claim for conversion is made after receipt of

VN" the goods, the action also being brought after the receipt of the
Tbadixo .

Vo. goods.
JA Smith v. Huy hex, 40 L.J.Q.B. 221, Lit. « Q.B. 507. was cited 

by counsel for the respondents as supporting the judgment ap
pealed from, but with deference I am of the opinion that it falls 
far short of lending any support. Blackburn, J.. at p. 227. said :

I apprehend that if one of the parties intends to make a contract, on 
one set of terms, and the other intends to make a contract on another set of 
terms, or as it is sometimes expressed, if the parties are not till it I cm. there 
is no contract unless the circumstances are such as to preclude one of the 
parties from denying that lie has agreed to the terms of the other. The 
rule of law is that stated in Freeman ('mike. IS L.,l. Kx. 114.

If whatever a man's real intention may lie lie so conducts himself that a 
reasonable man would lielieve that lie was assenting to the terms proposed 
hy the other party and that other party ii|hiii that lielief entered into the 
contract with him. the man thus conducting himself would lie equally Ismnd 
as if he had intended to agree to that party’s terms.

In the present case we have no tmeh conduct hh entitled a 
Court to hold that there was any agreement to pay rent.

If this action were to hr looked at as one of trover and de
tinue—the goods being returned before action brought, which is 
the fact in the present case, the defendants would be entitled to 
judgment unless the plaintiffs proved special damage by being 
deprived of them during the wrongful detention.

In Heriot v. The London and Xorth Western lia il way Co. 
( 1X711). 4K L.d.QB. (<\A.) 545. there had been a conversion, 
but in the result what had occurred was equivalent to the return 
of the goods, and it was held that under the circumstances of 
that case, re had been in point of law a conversion,
the plaintiffs were entitled to no damages. Brain well. L.I.. at p. 
547. said :—

I I tike the lnw to Is* t lint you cannot purge h conversion. Therefore if 
a convention has tieen committed the plaintiffs are entitled to some dam

63415^
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ages. But a ri-turn of tin- goods might always hi- proved in mitigation of 
(lamages, not only when the owner took the goods back voluntarily, hut 
when they were restored to him against his will. And there was a practice 
in actions of trover for the defendant to apply to the Court for leave to 
bring the goods into Court, then the plaintilf could only recover such dam
ages as he had actually sustained, and the action went on at his peril, and 
if lie did not obtain substantial damages lie had to pay the costs of the 
action after the goods were brought into Court. The return of the goods, 
therefore, would reduce the damages to those actually sustained by the 
wrongful act.

In my opinion no case of non version of the goods is made out, 
but were I in error in this, in view of the goods being returned 
before action and in view of the facts of the present case there is 
no evidence of special damage such as the Court would be en
titled to enter judgment upon.

It follows that, in my opinion, the appeal should be allowed, 
the judgment of the learned trial .Judge set aside, and the action 
dismissed with costs both here and in the Court below.

B. C

C. A.
1914

Vancouver 
Mach in eh y 

< 6
Vancouver

Timbi h

Trading

Co.

M«Phillips. J.A.

Appeal allowed.

LEIGHTON v B.C. ELECTRIC R CO.

British Columbia Court of Appeal. Muviloualtl. C.I.A.. Iiriaa. Martin, 
tlallilier amt .UcPhitlips, JJ.A. July 14. MH4.

I. (OHCORATIONH AND COMPANIES i § I V I1' — ICM I — LlVilli.HIE* l'on TOUT 
ST ATI TORY EX EM PTION.

Where a power house for an electric company operating a railway 
and supplying electricity to the public i- constructed and operated 
under statutory power and no compensation is provided for damage 
occasioned to neighbouring residential property by noise, vibration or 
otherwise, no action lies for damages on the pot of an adjoining 
ownei in respect of the nuisance caused to him by the non negligent 
operation of the power house, where the enabling statute in effect con 
ferred upon the company absolute discretion of selecting the site for 
the power-house.

11.right on x. Itritish Columbia Kleetrie It. Co.. 17 D.L.It. 117. uf 
li lined; Hammersmith It. Co. v. lira ml, L.R. 4 ILL. 171. ."18 L.J.Q.R ‘JUS, 
Metropolitan x. Ilill. ti AX' "JUS. ôll L.d.ty.lt. R53. I.omlon. Itrii/hlon «I 
South Cooat It. Co. \ Truman, ll \< 18, Bennett \. 'i l l', ll. Co., 2
U.L.R. 4‘JA. and Flelehe, X IlirkraheaM. | I1M»71 I K.lt. >00. 70 I...I.K B 
218. considered: CP.lt. v. Parke. |18W| AX'. 838. tiH L..I.IM MR. .lis 
tinguisliwl. |

B C

C. A.
1914

Appeal from the judgment of Macdonald, .1.. Leighton v. statement 
B.C. Electric ll. Co., 17 D.L.R. 117. dismissing the action which 
xxas brought by an adjoining owner against an electric railway
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B.C. company in damages and for an injunction for alleged nuisance
C. A.
1914

in erecting and maintaining an electric power house, the defence 
being statutory authority to maintain and the absence of any

Lkiiiiitox statutory right to compensation.

B.C.
KI.W'TBH’ 

l: Cb

The appeal was dismissed.

IV. B. A. Hit chic, K.C.. for appellant, plaintiff.
L. (1. McPhillips, K.C., for respondent, defendant.

Macdonald, M.xvnoNAi.n, C.J.A. :—After a consideration of this ease and 
all the authorities cited, 1 remain of the view which 1 held at the 
close of the argument that the appeal should be dismissed.

Ikvino, *1.A. : There are certain general principles estab
lished in dealing with eases of this nature. They fall within the 
eases of 11 ammersmith 11. ('o. v. Brand, L.K. 4 ILL. 171, 38 L.J. 
(j.B. 2(10. or Metropolitan Asylum District \. Ilill, 0 App. ('as. 
208. 50 LJ.tj.B. 353.

The latter was a case founded on permissive legislation. The 
Act authorized the erection and carrying on of a lunatic asylum 
if it could be done without creating a nuisance, but there is not 
to be found any element of compulsion or any indication to in
terfere with private rights. It was there held that unless com
pensation is provided in the Act. the presumption is that parlia
ment did not intend that a public body empowered by statute to 
do certain things, should create a nuisance or otherwise affect 
private rights: llopkin v. Hamilton ( 1901), 2 O L.K. 240, ('.A. 
4 O.L.H. 258; (hulph x. (Imlph ( 1913). 18 D.L.R. 73. 30 (> L it. 
4li(i : DarL \. C.D.Ii. Co., 118991 AC. 535; Chadwick \. Toronto 
(1914), li O.W.N. 107. seem to me to fall within that principle.

In Hammersmith \. Brand, supra, it was declared that the 
railway Acts authorized the construction and user of the rail
ways whether a nuisance was created thereby or not, as the lan
guage of those statutes clearly authorized tin- nuisance, notwith
standing the omission of parliament to provide for compensa
tion. London, Brit/hton <t South Coast 11. Co. v. Truman, 11 
App. ( as. 45; Bennett v. ti.T.V. li. Co. (1901). 2 O.L.R. 425, 
fall within this last principle.
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The Truman nisi is the mont iiiNtnictivv for the purposes of 
the promit appeal. The partieular nuisance wuh a eattle yard 
near the line of the railway. Bowen. L.J., thouirht that as the 
eompany wan not eonfine<l to a partieular area, and eould ereet 
its eattle peiiK where it pleased, it was therefore liable for the 
nuisanee. That. I think, is Mr. Ritchie's contention in the pre 
sent ease. In the House of Lords this opinion was not accepted. 
The decision of their Lordships turned on the true const ruc
tion of the railway charter. See. 82 conferred on the company

to purchase lands. mil exceeding fifty a ere- . in such place* a- the
company should deem eligible

so that the choice was left to the company
for the purpose of making ami providing inh r alia loading ami
unloading plan's and convenience* for keeping cattle intended to
lie conveyed liy the railway . . which the company shall deem rnpii
site.

On this statute it was held that, although the company had 
an option to select land so that no adjoining landowner should 
suffer detriment, from the subsequent use of it. the company was 
not bound to do so.

Now. turning to the defendant's act. we lind by see. Id tin* 
company is empowered to
construct a street railway . . . and to transport passengers liy . . .
electricity or such other power as .......... in patty may deem expedient . . .
and ... to supply electricity for lighting, heating and other purpose* 
and to maintain and construct all necessary building*. appliances and con 
venienees connected therewith.

By see. 4."I the company is authorized
to erect . . . power houses . . . necessary and proper for the general 
ing of electricity and for transmitting the same to In- used hy the company 
us a motive |tower for the o|»erutioii. . .

I paraphrase “of their own motors” or other people's motors.
These sections seem to me to give the company power to do 

what they are doing and to deprive the plaintiff of any remedy 
for the nuisance occasioned to her.

1 would dismiss the appeal.

B. C.

V. A.
IUI4

l.l ll.ll ION

nr.
I'll.KcTRII

R <

Martin. J.A.:—After a careful consideration of the auth
orities cited, ami others. I am unable to distinguish this ease in

Martin, J.A.
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B C. principle from the decision of the House of Lords in London
C. A.
1914

Brighton & South Coast U. Co. v. Truman, 11 App. Cas. 45. 
The powers given the defendant company by the Consolidated

Leioiiton

u!c.

It. Co.

Railway and Light Company’s Act of 189ti. eh. 55, have been 
exercised in a fashion admittedly free from negligence, and that 
is sufficient to uphold its action without going into the really 
irrelevant question of the choice of the present site being justi-

Martin. J.A. tied by the reasonable necessity of the ease, because, as Lord 
Ilulsbury puts it. p. 51, the company, under the statute, has the 
“absolute discretion of selecting the site,” see. 43, giving it auth
ority to act
in midi mu nun a* tin* eompany ahull think lit. nvvvHury or pro|M*r for tin* 
|iur|Hwv of currying out tin* operations of the company in reaped of and 
incidental to the making, generating or supplying of electricity

as “authorized and empowered” by the earlier part of the sec
tion.

The appeal, therefore, should be dismissed.

oaiuiiiT. j. (Jai.uiii u aimI MrMinu.ii's. .1,1.A., concur in dismissing
>l« Ptilllli*. i.a. ^ j

A/>/trill <1 ismissed.

MAN RICHARDS v. TROTTIER

C. A.
1914

Manitoba Court oj Appeal, Hoicell, C.J.M., Hie hards. Perdue, Cameron, 
and Il apport, JJ.A. June 8, 1914.

1. ( m in s i # 11 A—HI3)—County Covets—Jvhisdiction—As dependent 
on amount—Specific ceefoemance.

Aii action by the purchaser of lunds against the vendor for a return 
of money paid amounting to less than #600 upon a contract for a price 
exceeding that sum, and further asking that the agreement of sale Is* 
cancelled and declared void, is Iteyond the competence of a County 
Court under the County Courts Act, K.S.M. 1913, ch. 44, sec. 67, such 
an action not Is-ing within the general terms of that section, viz., "all 
actions for legal or equitable claims and demands of debt, account or 
breach of contract, or covenant or money demand.”

Appeal from the judgment of a County Court dismissing an 
action for want of jurisdiction, the question being dependent on 
amount and no jurisdiction for specific performance being con
ferred by the statute.

The appeal was dismissed.
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IV. Hollands, for plaintif!', appellant.
•/. A. Beau lyre, for defendants. respondents.

IloWKLI., C.J.M.: This is an appeal from the County Court 
of Winnipeg, the trial Judge1 having held that lie had no juris
diction.

The plaintiff entered into a contract with the defendants to 
purchase certain lands in Manitoba for the sum of $1,500. of 
which $390 was to he paid in cash and the balance was in de
ferred payments.

She paid the cash instalment and entered into an agreement 
in \s riling to pay the balance. She alleges that she was in
duced to enter into the agreement by the misrepresentation of an 
agent of the defendants, and asks for the cancellation of the 
agreement and the return of the money paid.

The case of Y asm v. Bronson, 17 Man. L.lt. *01. decided that 
in such a case the County Court had no jurisdiction because it 
had no power to set aside or cancel the contract.

Subsequently the Act was amended by providing, in eh. 44, 
sec. 67, sub-see. < b). R.S.M. 1913, that the Court shall have juris
diction to entertain “all actions for legal or equitable claims” 
when the amount does not exceed $500. and it further gives the 
trial Judge all the powers which a Judge of the Court of King’s 
(tench would have for the cancellation of contracts on the 
ground of fraud or misrepresentation, whether claimed by the 
plaintiff or by the defendant in the dispute note, but the sec
tion goes on to provide that no jurisdiction is conferred for 
specific performance.

In actions like the one before us the common relief or coun
ter relief asked by the defendant is specific performance. If in 
the County Court such an action is tried, and if the plaintiff is 
held not entitled to relief, the rights of the defendant to specific 
performance cannot be entertained, and he is driven to begin 
another action in the King's Bench. If the County Court has 
jurisdiction in this case, then a contract for the sale of lands 
for $100.000 upon which a large cash deposit has been paid can 
be cancelled by a County ( 'ourt Judge, the plaintiff merely a ban 
doning any excess of payment over $500. The defendant in such

MAN.

C. A. 
11)14

Rich urns 

Trottikr.

Howell. n.J.M.
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1914

High abus 

Trottikk.
Howell. C.J.li. 

RMinnl*. J.A. 

Cameron. J.A.

Hnggnrt. J.A.
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a ease would thereby he deprived of his right to appeal to the 
Supreme Court or the Dr ivy Council.

I do not think the legislature intended this. I think the 
power given to cancel contracts was limited by that sub-section 
to contracts involving a sum not exceeding $500.

The appeal must be dismissed.

Ru nAims. Pkkim'k, and Camkiujn, JJ.A., concurred wit'i 
IIaim;ART, J.A.

ll.xiiuART, J.A.:—In the County Court of Winnipeg, the 
plaintiff sues the defendant charging that an agent of the de
fendants took the plaintiff to Transcona and shewed her cer
tain lots and represented that they could be bought for the sum 
of $1,500; that, relying upon his representations, she entered 
into an agreement for their purchase; that the lands described 
in the agreement were not those shewn to the plaintiff but were 
lands more remote and of much less value and worth only the 
sum of $500; that the agent fraudulently made the representa
tions and induced the plaintiff to execute the agreement pro
viding for a consideration of $1,500 and to make the cash pay
ment of $J90. The plaintiff clain s that the agreement should 
be cancelled and that she be repaid the $.190.

In their dispute note the defendants deny the fraudulent re
presentations and also question the jurisdiction of the County

It appears from the evidence that the agent, Love, admits 
that he made a mistake and that the lots described in the agree
ment are not the lots that were shewn to the plaintiff on the 
ground, and further, that the lots described in the agreement are 
not of so much value as those which were shewn to her. There 
is no question that the mistake here is of a material nature and 
is not incidental, but is of the very essence of the transaction 
and goes to the root of the matter. This mistake resulted from 
the ignorance of the defendants’ agent and as such the Court 
will grant relief.

The contract impeached fails to express the intention of the 
parties and the plaintiff would have a good defence to specific
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performance. The evidence, however. dts*s not shew any fraud 
or misrepresentation. The* most that van hv said is that thv de- 
fvinlaiits' agent, Low. through his own want of knowledge*, or 
the fault of his in not furnishing him with correct
information, led the plaintiff to believe that she was buying 
property other than that which is <le*svribe*d in the agreement. 
The plaintiff relie*s upon the section of the County Courts Act 
defining its jurisdiction. Let us see if it is wide enough to in
clude tin cause of action sued for.

The County Courts Act. R.S.M. 19|:J, eh. 44. so*. 57. sub- 
see. (h), is as follows:—

The County Court* mIihII have juriitdivtioii in . . . i h) all action* 
for Ivgal or n|iiitHhli> claims ami ilcmaml* of (Ida. account or breach of 
contract, or covenant or money ilcmaml. whether payable in money or other
wise, when the amount or ha la nee payable does not ........ I live Inmdml dol
lain: ami in any siieli action the Judge *hnll have all the power* and juris 
diction which a Judge of the Court of King’s Bench would have in case the 
action had lieen brought in that Court, including the taking of accounts and 
the cancellation of contract* on the ground of fraud or misrepresentation, 
whether at the suit of the plaintilf or when claimed by the defendant in hi* 
dispute note, to the end and intent that full relief, legal and eipiitalde. 
may he given to either party in such action : hut nothing herein contained 
shall Is- construed to confer jurisdiction ii|hhi the County Court* to enter 
tain action* for injunctions specific performance of contracts, foreclosure 
or sale of mortgaged premise*, or for dissolution of partnerships, admini* 
tration of estates or trusts, or for alimony.

It is to be observed that it provides for the “cancellation 
of contracts on the ground of fraud and misrepresentation. ” 
Here, there is no ”fraud" and there was no wilful “misrepre
sentation.” and. in express terms, there is no relief given in 
matters of “mistake.” (living the statute that reasonably strict 
construction that is given to statutory Courts 1 do not think it 
comes within the general term of “all actions for legal or equit
able claims and demands of debt, account, or breach of con
tract.”

Another serious objection arises when we consider the real 
subject-matter of the suit. It is not sufficient to say that the 
amount sued for “does not exceed $500.” True the plaintiff 
asks for a return only of the cash payment. $390, but she also 
asks “that the said agreement be cancelled and declared null

511
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and void.” Now the agreement is for the payment of $1,560 
and the decision in this suit would determine whether the plain
tiff would he relieved from liability to pay some $1,200 or whe
ther the defendants would he entitled to collect the deferred 
payments under the agreement, amounting to that sum or there
abouts. and further, would determine, as between the parties to 
this suit, incidentally, yet effectually, the respective rights, in
terest and title of the plaintiff and defendants in and to the 
land referred to in the pleadings.

If the real question is the validity of the agreement, and a 
verdict was given for the defein* would it not in effect Ik* 
decreeing specific performance of the impeached agreement ? 
This remedy is excepted from the sub-section.

If an “action of ejectment or for the recovery of land” was 
brought between the same parties in respect of these same lots, 
the question to be decided ami the issue to be tried would be 
practically the same as in this suit, namely, the validity of the 
agreement, and ion is expressly withheld in these eases
by see. 56 of the County Courts Act.

I would dismiss the appeal.
Appeal dismissed.

NORTHERN TRUST CO. v. COLDWELL.

Manitoba King's llrnch. Mathers, C.J. June 10. 1914.

1. Debt (I I—11—Lire insurance mrr to creditor—Effect on bight of
ACTION FOR CREDITOR'S DEBT

The Intention with which the life insurance was effected and made 
payable to the assured's mother is to Is* considered in deciding whether 
or not the insurance money is applicable in reduction of a debt from 
the assured to his mother ; the mother's estate is entitled to both the 
debt and the insurance where the debt was payable only at her death 
and where this and other circumstances, having regard to the sufficiency 
of the estate, rebut any presumption of intention that the insurance 
money should apply on the debt.

2. Ixtereht I 6 1 B—20)—On dkhtn, loans and advances—Tests as to
WHEN RECOVERABLE—“DEMAND" IN STATEMENT OF CLAIM ONLY—
Effect of.

Where there is no agreement, express or implied, to pay interest on 
an indebtedness nor any writing whereby the debt was payable at any 
certain time, the statement of claim in an action for recovery of both

ss
mm

i

05

81

3393
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ilebt and interest, is not a sufficient demand under 3 & 4 Win, & M.. cli. MAN
42. sec. 28, of interihit thereafter. ___

[Ifhyniney \. _') l,UU). I4U: Sheba Hold Minimi Vo. x K. H.
Trubnhairr, |1H!»2| I <,Ut. 874. and McKenzie v. Vhampioii. 4 Man. 11)14
L.R. 158. followed.) ___

North rax
Action by executors agaiiiNt the personal representatives of 181 *T f*° 

ail alleged deceased debtor for tile reeovery of the debt claimed. Coldwki.i.. 
the defence being satisfaction of the debt by the admitted pay- stat.im*nt 
ment of certain iiiMtiranee moneys on the debtor’s life: the right 
to recover interest on the debt was also involved in the action.

Judgment was given for the plaintiffs without interest.

J. A. M. Ail,ins, l\.( and .1. (\ Fcrynsoti, for plaintiffs.
('. /'. Wilson, K.C.. and W. ('. Hamilton, for defendants.

Mathers, C.J.K.B.: The plaintiffs are the executors of the Methrre c.j. 
estate of Mary Ann Inman, who died on September 11. 1908.
The defendants are the executors of her son. Herbert Inman, 
who died on November 17. 1904. By a policy dated June 2d.
1898. the deceased. Herbert Inman, insured his life in the Odd 
Follows Belief Association of Canada for $2.000. payable to his 
mother. Mary Inman. At the date of the policy, and for about 
two years prior thereto, there existed an indebtedness of $4.000 
from Herbert Inman to his mother. After Herbert Inman’s 
death Mary A. Inman received on or about March lb. 190.1. tin 
proceeds of said policy, amounting to $2.000.

By his will, dated September I. 1904. Herbert Inman directed 
that out of the income from his estate his executors should pay 
to his mother annually on November 1. during her life $280. 
being interest at 7', on $4,000. This sum of $280 was paid by 
Herbert Inman’s executors to Mary A. Inman on November 1 
in each of the years 1901, 1900, and 1907. She died before the 
payment for 1908 fell due. On March 18. 1909. the defendants 
paid to the plaintiff the sum of $2.000 as part of tin said $4.000 
indebtedness from Herbert Inman to his mother.

The plaintiffs’ claim in this action is for $2,000, being tin 
balance of the said indebtedness of $4.000. They also claim in 
tcrest at 7', on $4.000 from November 1. 1907. the date on which 
the last payment of $280 provided by the will of Herbert Inman

33—IK I1.I..R,
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was paid until March 18. 1909, when the sum of $2,000 was 
paid by the defendants. From March 18. 1900. interest at 
7'.' is claimed on $2,000 until judgment. The plaintiff alleges 
that the $4,000 debt by agreement bore interest at 7', . hut that 
allegation is denied by the defendants. There is nothing in any 
of the admissions or evidence from which an agreement, express 
or implied, to pay interest can lie inferred. Neither is there any
thing to shew that the debt was payable by virtue of a written 
instrument at a certain time or that any demand was made 
which gave notice to the debtor that interest would be claimed so 
as to entitle the plaintiff to interest under & 4 Wm. & M. eh. 42. 
see. 28. Vndcr these circumstances, MeKcnzu v. Champion, 4 
Man. L.R. 158, decides that interest is not recoverable.

It is contended, however, that the statement of claim is a 
sufficient demand within the statute. The contrary was decided 
by the English Court of Appeal in Uhymncy v. Wujmncy, 25 
Q.B.D. 14ti ; Sheba Cold Minina Co. v. Trnbshaice, 118921 1 
Q.B. <>74. <>80. This disposes of the claim for interest to judg
ment. and leaves only the question of the plaintiffs’ right to re
cover $2,000 balance of the $4.000 indebtedness. The defend
ants’ contention is that Herbert Inman’s debt of $4,000 was re
duced to $2,000 by the receipt of the insurance money, and that 
it was entirely extinguished by the subsequent payment of $2.000 
on March 18. 1909. This contention is based upon the equitable 
doctrine of performance expressed in the maxim “equity im
putes an intention to fulfil an obligation.” According to this 
doctrine a man under an obligation, who does an act which is 
suitable to be tin- means of performing the obligation, will be pre
sumed in equity to have done the act with that intention. It is 
said that the son being under an obligation to pay his mother 
$4.000 provides $2,000 by insurance, which she receives, and that 
his obligation was. therefore, to that extent performed. Before 
deciding whether or not the insurance was effected in fulfilment 
pro fanto of an obligation, it is necessary to enquire what Herbert 
Inman’s obligation with respect to the $4.000 really was. That 
a debt to that amount existed is admitted, but nothing is said 
about its due date or when the obligation to pay was to be ful
filled. If it accrued due during the lifetime of Herbert Inman.
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a provision for payment at or after his death eould not he re
garded as a performanee of the obligation to pay at an earlier 
date. It is stated in Id Hals. 141, that
the principle iM.. of performance ) does not apply where the money has 
heeome due in the covenantor's life, so that an action could have been 
brought for breach of covenant.

Citing Ur v. />’.lnnuhi. d Atk. 4111. 20 K.U. 1042. In the ab
sence of direct evidence the due date can only be inferred from 
the circumstances. Two circumstances alone have any bearing 
on the question, and these indicate that the obligation did not 
mature during his life or even at his death, but at the death of 
his mother. The first of these circumstances is that as a fact 
the money was not demanded, su far as can be gathered, during 
Mrs. Inman's life, and the other is that, by his will, lie provided 
for payment of interest upon the debt annually during her life. 
He evidently thought the debt did not mature at an earlier date. 
I find, then, as a fact, that Herbert Inman's obligation was to 
pay to his mother's representatives $4.000 after her death.

This event might occur, and in fact did occur, several years 
after his own death. Can it then be presumed that he intended 
this insurance which was payable at bis death to be a perform
ance pro lanln of an obligation that might not accrue for years 
afterwards. The fact that he made no provision for an abatement 
of interest after his death and the payment of the insurance 
money, would indicate that he had no such intention. This view 
is much strengthened by the memorandum in his handwriting 
put in evidence. From that memorandum it appears that the 
insurance money was to be given to his mother not in part per
formance of an obligation, but to be by her distributed amongst 
the members of his family. It eould hardly be contended that he 
was directing her to distribute among his family money which 
he had given her in payment in part of a debt due to her, and 
which was, therefore, her own money. The memorandum tells 
his mother that he is making a new will and after referring to a 
provision for his wife proceeds :—

The lia In nee I leave to you to lie divided amongst the family at my 
death if you survive me. It consists of insurance in the Odd Fellows, 
$2.000. the Block property, the farm property and other farms, value
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about $20,0()U. 1 wish you to have thv full benefit as long as you live, you 
to help the family as you see fit. and as they might require it.

Ills intention with respect to the .$‘2,000 insurance, so far as it 
can be gathered from this document, is inconsistent with an in
tention that it should be received by lier in part performance of 
his obligation. If he was, by means of this insura.ice. discharg
ing a liability, one would hardly expect to find him giving direc
tions for its subsequent disposition. After considering the whole 
matter, I have arrived at the conclusion that the circumstances 
rebut the presumption of an intention that the insurance moneys 
should be applied in liquidation pro tanto of the son’s debt to 
his mother. The difference between performance and satisfac
tion is that whereas the former does not, the latter does, 
upon intention. The insurance in question was not a legacy, but 
bore some analogy' to a legacy. 1 would hesitate before holding 
that all the minute and subtle rules applicable to the ascertain
ment of the intention with which a testator leaves a legacy to a 
creditor are applicable to a ease like this, but nevertheless 1 think 
the result must depend upon the intention with which the insur
ance was effected, to be gathered from all the circumstances. 
This is not the case of a double portion against which the Court 
leans. No other provision was made for his mother's benefit.

Then, it is said that it must be presumed the son intended to 
be just before being generous, and not that he intended to make 
her a gift while he remained her debtor to a large amount. 
There would be force in that contention if it appeared that his 
estate was insufficient for the payment of his debts without hav
ing recourse to this insurance money. The fact, however, ap
pears to have been otherwise, and that the estate was ample for 
both purposes. The conclusion 1 have come to is that the insur
ance was a gift from Herbert Inman to his mother, ami that she 
was entitled to receive and retain the proceeds of the insurance, 
and also collect the full amount of the debt of $4,000 due from 
him to her.

There will be judgment for the plaintiffs against the defend
ants for $‘2.000 and costs of suit.

Judgment for plaintiffs.

4
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Re VAN HORNE and WINNIPEG A NORTHERN R. CO. MAN
Manitoba Court of Appeal, Hour U, C.J.M., Richards, Perdue, Cameron, and 

llaggart,JJ.A. July G, 1914. C. A.
1914

1. Railways (§ I -N; Franchis kk and riohts—Consolidation —Am.vl- 
(iAMATION OF TWO RAILWAYS—EFFECT ON ('OXSTITVKNT COMPANIES 
AS COKPOKATK ENTITIES—R.ULWA Y AcT (Ua.N.), HEU. 302. 

l’pon an agreement for the amalgamation of two railway companies 
being sanctioned by Order in Council under sec. 301 of the Railway 
Act (Can.), the amalgamated company becomes a new corporation 
with the rights and liabilities of the constituent companies, and the 
latter cease to exist as corporate entities; and it is not competent for 
one of the constituent companies thereafter to prosecute an appeal from 
an award made against it prior to the amalgamation.

Appeal from decision of Galt, J., He Van Horne and Winnipeg 
A orthern H. Co., 14 D.L.R. 81)7. The ground of appeal is that 

the railway company ha- ing, pending the proceedings, amalgam
ated with another com pa iy, thereby ceased to exist as a corporate 
entity and in the absem e of the amalgamated company had no 
status before the lower Court.

The appeal was allowed.

Stntomont

('. 1\ Fullerton, K.C., for Van Horne.
O. II. ('lark, K.C.. for Winnipeg and Northern Railway Co.

The judgment of the Court was delivered by

Perdue, .LA.:—The Winnipeg Vfc Northern R. Co. was in
corporated under an Act of the Legislature of Manitoba, being
5 & 6 Edw. ML eh. 122. The company having taken for the 
purposes of its railway certain lands belonging to Sir William Van 
Horne, whom I shall call the owner, proceedings for arbitration 
were taken under the Manitoba Expropriation Act arbitrators 
wore appointed, and an award was made and published by them 
on August 1, 11)13. While the arbitration was pending, the 
Winnipeg <V Northern R. Co., which I shall hereafter call the 
Manitoba Co., entered into an agreement with the C.N.R. Co., 
a company incorporated under Acts of the Parliament of Canada, 
for the amalgamation of the two companies into one corporation, 
to be known as “The Canadian Northern Railway Co." This 
agreement was dated May 12. 11)13, and on June 2, 1913, an 
Order-in-Council was passed, pursuant to sec. 361 of the Dominion 
Railway Act, sanctioning the agreement. The greater part of

Perdue. J.A.
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the* evidence* relating to the matters in question in the arl>itratiou 
was taken after the* passing of the (>rder-in-( 'ouncil, and the award 
itself was made some two months thereafter.

On or about August 28, 1013, the owner was served with a 
notice of appeal against the award. This notice was signed by 
Messrs. Clark <V Macdonald, as “solicitors for Winnipeg Canadian 
Northern Railway." The appeal was heard before Mr. Justice 
(ialt in Chambers, pursuant to the provisions relating to appeals 
contained in the Manitoba Expropriation Act, and an order was 
made by him on November 29, 1913, referring the award back 
to the arbitrators for their reconsideration and re-determination, 
in order that the arbitrators might shew on the face of the award 
or otherwise the mode in which the amount awarded was arrived 
at. The recital to this order shews that the appeal was brought 
by the Winnipeg and Northern R. Co. The name of the C.X.R. 
Co. does not appear in the proceedings, and that company was 
not a party to them. No mention of the amalgamation was 
made during tin* progress of the arbitration or on the appeal there
from, and the fact of the amalgamation appears only to have 
come to the knowledge of the owner or of his solicitors long after 
the above order had been made, and after the appeal from the 
order had been brought before this Court. Objection is now taken 
by counsel for the owner that by reason of the amalgamation, 
and the formation of a new company which is subject to the 
operation of the Dominion Railway Act, Mr. Justice (ialt had no 
jurisdiction to entertain an appeal from the award, for the reason, 
as it is argued, that the provisions for appeal contained in the 
Manitoba Expropriation Act cannot affect the amalgamated 
company.

The agreement made between the two companies declares 
that the C.X.R. Co. and the Winnipeg & Northern R. Co. are 
amalgamated into one company under the name of “The Cana
dian Northern Railway Company." The amount of capital 
stock is declared and each shareholder in each company receives 
one share in the amalgamated company for each share he held 
in one or other of tin* original companies. The head office of the 
amalgamated company is fixed at Toronto, the first board of 
directors is named, and the by-laws and regulations of the former 
C.X.R. Co. are adopted so far as applicable.
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Section M2 of the Dominion Railway Act declares that :
I poll any agreement for amalgamation coming into effect, as provided 

in the last preceding section, the companies, par ies to much agreement, 
shall, subject to the provisions of this Act and the Special Act authorizing 
such agreement to Im* entered into. Im* deemed to Im* amalgamated, and 
shall form one company, under the name, and upon the terms and conditions 
in such agreement provided; and the amalgamated company shall |m»smcss 
and he vested with all the railways and undertakings and all other the 
|Hiwers, rights, privileges, franchises, assets, effects and pro|ierties, real, 
personal and mixed, belonging to. possessed by, or vested in the companies, 
parties to such agreement, or to which they, or any or either of them, max 
he or become entitled.

Power to amalgamate with another n il way company was 
given to each of the amalgamating companies by the incorporating 
Acts. It is clear that bv the agreement, which had been sanc
tioned by the ( >rder-in-( 'ouneil. and by the effect of sees. 301 and 
302 of the Railway Act. the amalgamated company became a 
new cor|>oration vested with all the properties, rights, powers, 
etc., of both of the constituent companies, and liable for their 
debts and obligations of all kinds, and that after the amalgamation 
the Manitoba Company censed to exist as an actual corporate 
entity.

The proceeding by way of appeal from the award under 
see. 42 of the Expropriation Act, R.S..M. 1002, eh. til. was in
stituted after the amalgamation had been effected, and after the 
Manitoba company had been merged in the new corporation. 
Its assets, rights and powers were vested in the amalgamated 
company, which became liable for all its debts, obligations, etc., 
including the claim of the owner for com|>cnsati<fti for the land 
taken. The only corporation which was interested in any way 
in moving against or setting aside the award was the amalgamated 
company. No step has been taken by the amalgamated company 
to api>eal from the award. No application was made to Mr. 
Justice Galt by the amalgamated company as the party appealing, 
to treat the notice of appeal as given on its behalf, and that 
company was not a party to the ap|ical. I express no opinion as 
to whether, in the circumstances, an appeal would lie under the 
Expropriation Act of this Province even at the instance of the 
amalgamated company.

Section 42 of the Expropriation Act provides that any party 
to the arbitration may, within a month after notice of the award*
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appeal therefrom. On the passing of the Order-in-C'ouncil on 
June 2, 1913, the only party interested in the award, except the 
owner, was the new company. This Court is not called upon at 
this stage to pronounce upon the validity or invalidity of the 
award. The point now to be determined is the question as to 
the jurisdiction of the learned Judge to make the order appealed 
from. It appears to me that Ik* had no power to entertain an 
application to set aside the award made on behalf of the corpora
tion whose interest in the arbitration had ceased. A company 
whose corporate existence is at an end cannot, any more than a 
dead man, remain a party to the arbitration and give a notice of 
appeal from the award. If all the facts had been known to the 
Judge, I do not think that he would have made the order. The 
order as made refers the award back to the arbitrators for their 
re-consideration and re-determination. It appears to me that 
the learned Judge had no power so to order, in the absence of the 
amalgamated company, which is liable, and is alone liable, to pay 
the compensation to be awarded to the owner.

1 think the order , J., appe should be set aside
and the motion made to him be dismissed.

A i)peal allowed.

CARTER DEWAR CROWE CO. v. COLUMBIA BITULITHIC.
British Columbia Court of Appeal, Macdonald. C.J.A., Irring, Martin, (lalliher, 

and McrniUips. JJ.A. June 2, 1914.
I. CORPORATIONS AND mMVXMEH ($ IV D—81) Kl«HT To SET I V ULTRA 

VOIES AS DEFENCE—lllOHT OK CORPORATION—CORPORATE OBJECTS.

Where a company incorporated to carry on a general contracting 
business and having no specific power in its memorandum of association 
either to guarantee the payment of the obligations of others or to 
undertake primary liability therefor, without consideration gives its 
pmmisHorv note for the debt of another company at the request of the 
payee, the transaction will he held ultra vins as between the original 
parties where no circumstances are shewn which would make the trans
action a “necessary or convenient” one as regards the corporate objects 
mentioned in the memorandum of association; and in like manner the 
company's endorsement of another note given in renewal thereof by the 
debtor company creates no cause of action in favour of the payee who 
is not a holder for value.

I Ashbury v. Riche, L.R. 7 ILL. tk>3; Atiy.-Cenl. v. Créât Eastern, 5 
A.C. 473; A. R. Williams Co. v. Crawford. 16 O.L.R. 24f>, referred to; 
Ex parte Booker. 14 Ch.D. 317. distinguished.)

Appeal from the judgment of His Honour Judge Schultz, 
of the County Court, dated February 7, 1914, in favour of the

Statement

37357
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plaintiff, in an action on a promissory note against the defendant 
company, the defence being that the transaction was ultra vires 
of the company, not being “necessary or convenient” as within 
its corporate objects.

The appeal was allowed.

Hitch ie, K.('., for appellant, defendant.
Hanson, for ret , plaintiff.

Macdonald, C.J.A.: The plaintiff respondent supplied goods 
to the Scott (ioldie Quarry, Ltd. Thomas Scott was president 
of that company and president and manager of the defendant 
company. He was requested by plaintiff to guarantee the pay
ment on said goods, and did so in the form of a promissory note 
which he and the secretary signed in their official capacity on 
behalf of the defendant and in favour of the plaintiff. The Scott 
(•oldie Quarry, Ltd., made a payment on account of the note, 
and it is for the balance thereof that judgment was entered in the 
Court below in favour of the plaintiff. The grounds of appeal 
are (T) that the transaction was ultra vires of the defendant ; and 
(2) that the note was made without consideration. The latter 
rests on the fact that the goods were sold and delivered before the 
note was given, but there is some evidence that the promise to 
guarantee the account was made before the goods were delivered. 
This branch of the case need not be considered if the first ground 
of appeal be well taken.

Carter, a witness for the plaintiff, and its manager, appears 
to have had a very nice appreciation of the difference in law 
between a promise to answer for the debt of another and one to pay 
it. It appears to me, however, to be immaterial in the result of 
this case whether the transaction was a guarantee or an under
taking to become primarily liable for the account, because if the 
one transaction was ultra vires of the defendant, the other was 
also.

The defendants were incorporated to carry on a general con
tracting business, its activities being principally directed to street 
paving; its objects, as defined in its memorandum of association, 
did not specifically include power to guarantee the payment of 
the obligations of others or to undertake primary liability therefor. 
The law governing this case is well settled by Ashbury v. Hiche
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(1875), L.R. 7 ILL. 053, followed and approved of in a number 
of subsequent eases, in one of which, Atty.-Cenl. v. firent Eastern 
If. Co. ( 1880), 5 AX’. 473, Lord Selborne, speaking of the doetrine 
of Ashbury v. Ifiehe, said:—

1 agree with Lord Justice James that this doctrine ought to he reason
ably and not unreasonably understood and applied, and that whatever may 
fairly he regarded as incidental to or consequential upon those things which 
the Legislature has authorized should not (unless expressly prohibited) be 
held, by judieial construction, to be ultra vires.

That reasonable application of the doctrine was made by 
Malins, Y.('., in Ex parte Hooker (1880), 14 C’h.I). 317, the case 
relied upon by Mr. Housser in support of his contention that the 
assumption of the liability aforesaid by the defendant was in its 
own interests, and might not unreasonably be held to be incidental 
to those objects specifically defined in its charter. Ex parte 
Hooker is, in my opinion, distinguishable from this ease. There the 
guarantee of the bank was supported on the ground that the 
securities guaranteed being the property of the bank were accepted 
by the person to whom the guarantee was given only because of 
such guarantee, the result being to enable the bank to dispose 
of the securities. It was held to he a banking transaction, and 
hence incidental to the objects of the banking company. The 
most that can be said in support of the case at bar is that the de
fendant was the owner of shares in the Quarry To., which it had 
power to acquire; that it was a creditor of the defendant and the 
mortgagee of its effects; that it expected in the ordinary course of 
business to obtain stone from the Quarry ( o. for use in its business. 
For these reasons, it was argued, it had a substantial interest in 
the success of the Quarry Co.

Assuming that in these circumstances the defendant's interests 
would be served by the giving of the note, how can that affect 
the question? Directors and managers of companies might 
frequently find it in the interests of their companies to engage 
in transactions outside their offices. If such considerations could 
be allowed to prevail, the enumeration of a company's objects in 
the memorandum of association would be an idle form.

I would allow the appeal.

Martin. J. A. Martin, J.A., concurs with McPhillifs, J.A.
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Irving, J.A.: The decision of a strong Court, Boyd, and 
Anglin and Mabce, JJ., in A. li. Williams Machinery Co. v.
Crawford Tug Co, (1908), 16 O.L.H. 245, seems to me to be a de
cisive authority in favour of the appellant.

I would allow the appeal.

Galliher, J.A.: I think the note sued upon was a guarantee 
of the debt of the Scott Golcie Quarry, Ltd., which the officers 
of the defendant company v.ere not empowered to give, and is 
not such a transaction as falls within the general words “necessary 
or convenient” in their memorandum of association: see .1. li.
Williams Machine Co. v. Crawford, 16 O.L.H. 245.

M< Phillips. .LA.:—This is an action brought iu the County M.einiiiiw. j.a. 

Court of Vancouver and is an appeal by the defendant company 
from the judgment of His Honour Samuel I). Schultz, Junior 
Judge of the Court, wherein he directed judgment to be entered 
for the plaintiff (the respondent) against the defendant for the 
sum of 8700, being the balance due in respect of a promissory 
note for 81,100 made by the defendant in favour of the plaintiff, 
dated August 27. 19Lb payable 3 months after date.

It would appear that when the promissory note fell due, the 
company which had been supplied with the goods by the plaintiff 
company (the promissory note representing the purchase price 
thereof) the Scott Goldie Quarry, Ltd., issued its cheque under 
date December I. to the plaintiff company for 8420.05, and 
executed a promissory note to the plaintiff for the balance re
maining due, viz., 8700, payable in one month, which promissory 
note was endorsed by the defendant company, and fell due on 
January 4, 1914, and remains unpaid.

It is clear upon the evidence that the defendant company was 
in no way indebted to the plaintiff company, and the promissory 
note sued upon was given without consideration, the plaintiff 
company preferring to have the note of the defendant company: 
no doubt intimate business relations existed between the defendant 
company and the Scott Goldie Quarry, Ltd., but that does not 
create legal liability. The companies must be looked upon as 
distinct one from the other: Salomon v. Salomon, [IS97| A.C. 22,
66 L.J.Vh. 35; Lord Herschell, at pp. 45-57.
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When tli<* renewal promissory note for $700 was given the dc- 
fendant company endorsed it, hut without consideration, the plain
tiff company well knowing the situation of matters, desirous, 
however, of getting what was considered to he the additional 
security of the defendant company’s endorsement; in fact, what 
was attempted was the obtaining of a guarantee from tin* de
fendant company for the due payment by the Scott Goldie Quarry, 
Ltd., of the moneys due hv that company to tin* plaintiff company.

In my opinion the promissory note sued upon is not binding 
upon the defendant company, and the making of same and the 
endorsement of the renewal note of 8700 was without the eorjiorate 
powers of the defendant company—it not being shewn that under 
the circumstances at the time existing the giving of the promissory 
note or the endorsement of the renewal thereof was necessary or 
within the ordinary business or corporate I lowers of the company; 
and the plaintiff company is in no way a holder for value, and the 
action being one between the original parties, the plaintiff com
pany was not entitled to judgment.

It therefore follows that in my opinion the appeal should be 
allowed, the judgment of the learned trial Judge set aside, and 
the action dismissed with costs here and in the Court below.

In arriving at the conclusion which I have in the present case, 
it has only been after the consideration of the following author
ities: He Cunningham &• Co Simpson's Claim (1887), 57 L.J. 
Ch. 169; Ashbury Hy. v. Hu he (1875), 44 L.J.Kx. (H.L.) 185; 
Amalgamated Soc. of Hy Servants v. Osborne, (1910) A.C. 87, 
79 L.J. t'li. 87; Colrna Eastern Counties H. Co. (1840), 10 
Bcav. 1-19, 16 L.J.CI i; A tty.41 en. v. Great Eastern H. Co. 
( 1880), 5 App. ( as. 473, 49 L.J.C'h. 545; Foster v. London, Chatham 
and Dorer H. Co., (1895) 1 Q.B. 711, 04 L.J.Q.B. 05; Hurland v. 
Earle, (1902) A.C. 88. 71 L.J.P.C. 1, at 5; Great .Worth-West 
('entrai H. v. Charlebois, (1899) A.C. 114, 08 L.J.P.C. 25.

A ppeal allowed.
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HAMMOND v. DAYKIN

Hritish Columbia Court ol Appeal. Maedonnld. C.J.A.. irvinp, Martin, 
(lallihcr, and MeChiUips, 1. June 2, 1914.

I. Salk (8 1V—!*())—Rescission—Hulk walks—“Entire crop” of pota-
tokk—Estimated quantity—Effect of.

A contract for tin- sale of “tlie entire cro|> of merchantable potatoes” 
to he raised on a specified ranch in a season at market price for 
September, is not restricted as to the quantity affected by a statement 
in the contract that the vendor “estimates” the yield at “(100 tons 
more or less": the purchaser is IhiiiikI to take the entire crop, although 
it amounted to double the estimate.

\fltHllitn v. Daniel. 2 Cr. M. & R. (il. 4 L..1. Ex. 174: Hmbree, v. M< 
A"re, 14 B.C.R. 45 : Ci ons v. A'glin. 2 R. & Ad. I (Mi. and UeConnel v. 
Murphy. L.R. 5 I’.C. 203, referred to.l

Appeal from the judgment of His Honour Judge ('alder of 
the County Court, dismissing an action in damages for defen
dant’s refusal to accept some of the potatoes under contract of 
sale covering the plaintiff's ‘‘entire crop” estimated by the con
tract at ‘‘(>00 tons more or less.” where the production was 
double the estimate, the case hinging on whether the words *‘000 
tons more or less were words of contract or merely an estimate.

The appeal was allowed. Macdonald, C.J.A., and Martin.
J. A., dissenting.

Janus Murphy, for appellant, plaintiff.
S. S. Taylor, K.C., for respondent, defendant.

Macdonald, C.J.A.: I agree with the learned trial Judge in 
thinking that, under the contract between the plaintiff and de
fendants. no liability is cast upon the defendants to make good 
the loss for which the plaintiff claims. The defendants agreed 
to act as commission agents for the sale of the plaintiff’s crop 
of potatoes. They agreed to handle the whole crop which the 
plaintiff estimated at the time the contract was made, and which 
estimate is set forth in the contract itself at (KH) tons. It turned 
out that the entire crop exceeded 1,200 tons, or more than double 
the plaintiff’s estimate. The defendants disposed of 1,140 tons, 
leaving the plaintiff at the end of the season with a balance on 
his hands of 90 tons. The price of potatoes dropped, and the 
plaintiff brought this action for the difference between the price 
realized for those sold and the market price at a later date. The
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B. C learned County Court Judge dismissed the notion on the ground
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1914

that the defendants had more than fulfilled their contract; that 
the estimate of 600 tons must he taken as a substantial part of

If AM MONO the contract, and that having sold 1.140 tons, the defendants had

imKix. covered any reasonable margin allowable by the term “estimated 
at 600 tons more or less. ”

Macdonald,

(dissenting)
Had the potatoes been in esse, and been seen by the defend

ants at the date of the contract, or had even the proposed acre
age been known to them, there might be some warrant for saying 
that the estimate might be disregarded, but the estimate was 
that of the seller to the persons who are not shewn to have had 
any conception of the quantity of potatoes plaintiff intended to 
grow, and who had no other guide than the plaintiff’s estimate, 
and, hence, 1 think, must be taken to have contracted in reliance 
thereon.

Irving. J.A. lavi.no, J.A. : 1 would allow the appeal, and enter judg-
ment for the plaintiff on the basis that he had elected in Sep
tember to sell the whole of his crop, at September prices. The 
general rule is that prima facie words of quantity inserted after 
the term “cargo” “all the steel.” etc., represent only an antici
pated estimate of what the cargo, steel, etc., will amount to. 
They are not a term of a contract unless made so. If it were in
tended that the specified quantity should govern, it would be 
unnecessary to introduce the term “cargo” “all the steel,” etc.,
at all.

In (iwillim \. Daniel ( I8.‘>.">), 2 ( M. & U. 61 : 4 L.J.Kx. 174. 
the defendant agreed to sell all the naptha that he might make 
during the term of two years “say from 100 to 2,000 gallons per 
month.” The Court thought that these words amounted merely 
to “a sort of understanding of the parties at the time that that 
quantity might be expected to be the produce.” In Lceming v. 
Snailh (1851), 16 Q.B. 275; 20 L.J.Q.B. 164, the words were 
“say not less than.” That case is distinguishable. The inser
tion of the negative expression was to fix a minimum, and there
fore it was to be regarded as a term of the contract.

By the contract, the plaintiff was bound to sell to the defen
dants. or their nominee, at least 66 2/Jrds of his entire crop, at
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the September prices, and such sale was subject to future de
livery.

Martin, J.A.: This is not an easy ease to decide because, 
as was said by their Lordships of the Privy Council in the simi
lar one of Mi Con ml \. Murphy (18911), L.ll. 5 P.C. 203, at 219,

there lire nu «|iie*tiims n|»<m which Courts itiHer more fm|neatly than 
li(mil thin elans of eases

B. C.

C. A.
1014

I Tam mo.ni»

Marl In. J. A.
(dissenting)

I>iHereiit views may well be taken as to the meaning of the 
agreement before us, the wording of which should be closely 
scanned and weighed, as very little would serve to turn the scale 
where the dividing line between words of expectation and of con
tract is so line. The case differs from all those that have been 
cited to us, or that I have been able to find, in this important 
particular, viz., that it is one dealing with a subject-matter 
which depends on two things, the future yield of a crop and 
the area to be planted to obtain it. Koch of these elements is 
more or less in the control of the grower, the first not so much 
because no husbandman can wholly foresee the ordinary course 
of nature, yet, nevertheless, to a considerable extent lie may 
greatly assist her and achieve the best possible results by pro
per tillage, care, and cultivation (including irrigation in the 
“dry belt” if necessary and available) according to the needs 
of the locality ; the second, is absolutely so because in this ease 
he might plant an area of one acre or one hundred acres, accord
ing to his sole discretion, for the number of acres to be planted 
on the farm is left blank in the space provided for that pur
pose in the agreement. Such being the ease, and it being left 
to the power of the grower (if his “entire crop,” saving the seed 
potatoes specially reserved, can be forced upon his agent ) to 
plant an unlimited number of acres and, as is contended, com
pel his agent to take ten or even ten thousand tons thereof, we 
must see if there is no indication of some restraint contemplated 
by the parties and provided for by the document upon such an 
obviously unreasonable bargain. It can be found, I think, bear
ing the above situation in mind, in the words “and the yield 
of potatoes being estimated by the said principal at U00 tons 
more or less.” It will be observed that not only the amount of
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B. C. the acreage is left to the principal but also the making of the es-
C. a. timatc ; it is his decision as to the extent of his own planting,
!914 and his estimate of the result of his own decision, based upon a

Hammond proper course of husbandry, that the agent was relying on, and
Pvykin therefore in these exceptional circumstances much more weight
—• should be attached to this sole estimate than to a joint one made

Martin, J,A# . . , .(dissenting) with respect to goods which were before the parties and could be 
estimated sufficiently closely, if they chose to spend the neces
sary time to do so, instead, c.g., “of guessing” about a heap of 
iron in a yard as the Court found was done in the instructive 
case of Mc La y v. Perry (1881), 44 L.T. 152, wherein the plain
tiffs claimed they had bought “about 150 tons” of iron in a 
heap in the defendant’s yard, but as it turned out there were 
only 44 tons in it, the plaintiffs unsuccessfully sued the defen
dants for damages for the 10G tons short. As was said in Morris 
v. Le vison ( 187(>). L.R. 1 C.!\I). 155 at 159, “the nature of the 
subject-matter must be considered in determining what mean
ing is to be attributed to such expressions.”

The case of McConnel v. Murphy, supra, does not assist the 
plaintiff, the facts being very different, and relating to a pur
chase of spars which as their Lordships point out at p. 218, 
“were to be paid for at so much for each spar, not in a round 
sum. . . Their Lordships go on to say, p. 219, that the in
terpretation they put upon the contract (viz., that the words 
therein were really words of expectation and estimate) was the 
“one that the contract reasonably bears, and that is the true 
meaning which ought to be placed upon it.” Likewise, in this 
case, I think that the interpretation, on the special facts, that 
this “contract reasonably bears” is that the estimate placed by 
the grower “amounts to an undertaking” (p. 218 supra) that 
he will not exceed his estimate by an amount greater either way 
than would be considered a “reasonable margin in the circum
stances.” In other words he should be allowed that “margin for 
a moderate excess in, or diminution of the quantity” that Lord 
Justice Thesiger refers to in Iieutcr v. Sala (1879), L.R. 4 C.P. 
I). 239 at 244, wherein the contract was for the sale of “about 
25 tons (more or less) Penang black pepper.” In the case at 
bar while, doubtless, a liberal construction to meet the special
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circumstances would be given to the expression “margin for a 
moderate excess, . . . etc.,” yet it could not possibly be ex
tended to such a length as to enable the plaintiff to maintain 
this action, which, with every respect for contrary views, 1 think 
should be dismissed, because unless we do so. then we must be 
prepared to hold that the plaintiff could have forced the defen
dant to take the absolutely unlimited crop of potatoes which lie 
arbitrarily chose to grow on his farm, for the reason that the 
expression “entire crop” if given effect to as proposed, has no 
half-way house, whereat the principle of construction can halt 
between 600 tons and (>.000 tons. Therefore. 1 think, the learned 
•Judge below arrived at the right conclusion and his decision 
should bo affirmed.

B. C.

C. A.
1914

Hammond

Merlin, J.A, 
'riiMentingj

(iallihkk, .).A.: 1 regard the words “the entire crop” as
being the governing words, or words of contract, and the BOO 
tons more or less as merely an estimate. The defendants who 
were dealing in potatoes in a large way obtained the exclusive 
right to dispose of the entire crop grown by the plaintiff during 
the season of 191‘2 on the Basque Ranch. In accordance with 
par. 5 of the contract (A.B. p. 17), the defendants quoted a 
price of from $14 to $15 per ton. The plaintiff might have re
tained one-third of his entire crop (being bound to deliver two- 
thirds under his contract at this price) until April 1. 1913. but 
instead of so doing he notified the defendant that lie would sell 
all at that price -delivery to be made as provided in the con
tract.

Oalllher, J.A.

From the time of such notification the plaintiff merely hold 
the potatoes subject to the order of the defendants as to dates 
and manner of shipping. In accordance with orders received, 
the plaintiff started to ship the potatoes and continued to do 
so until stopped by the defendants. At the time this stoppage 
took place there was some 90 tons of the crop sold still to be 
shipped, and as to what then took place between the parties 
there is a conflict of testimony. The learned trial Judge has not 
dealt with this, basing his judgment on the ground that the 
words “600 tons more or less" were words of contract, and that

34—18 D.Î..B.
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B C. defendants had fulfilled their rout met. On this eonlliet of
C. A.
11)14

testimony 1 think 1 must hold in plaintiff's favour, espeeially 
as if the view 1 take of the eontraet is right, it was the duty of

Maximum» the defendants to keep themselves advised as to the quantity

IMrK.x.
still unshipped, and the 90 tons remaining over were being held 
by the plaintiff in the same way as the whole erop was after

Oelllliw. J.A. aeeeptanee of the offer in September, and before any was 
shipped.

Supposing, say within a week after the offer was aceepted 
and before any potatoes had been shipped, the price had gone 
up. could the plaintiff have refused to deliver at the price agreed 
upon, and would that have to depend upon whether the defen
dants had contracted with others for sale at that price? 1 think 
to hold so would be to leave dealings of this nature on rather a 
precarious footing. Bearing in mind that the defendants had 
obligated themselves to sell and dispose of tin1 plaintiff's crop.
1 think they were more than mere agents, and it seems to me 
that when the offer was received and accepted the relation of 
the parties was such that the plaintiff from that time on held 
the potatoes subject to the order of the defendants at the price 
agreed upon, and could not himself have further dealt with 
them.

The offer of $f> per ton for the 90 tons in March. 191-1, as it 
was made by defendants while disclaiming any responsibility, 
and as for potatoes held over by the plaintiffs for himself, and 
not on account of defendants, should not. 1 think, be taken into 
account as reducing plaintiff’s claim, as in my view of the case 
the defendants should have had the potatoes shipped paying the 
price quoted in September. As to storage claimed. 1 think this 
should be disallowed, so that the judgment should be for $1,000 
less $225 storage, and $180 for unused sacks. It follows that the 
appeal should be allowed with costs.

Mi llitllllis. J.A McI’hillii's, J.A.:—The action is one brought to recover 
$1.000. being the damages claimed for the non-acceptance or re
fusal to take delivery of 90 tons of potatoes and the storage 
thereof—the potatoes rotting in the cellars of the plaintiff— 
the action being brought in the County Court of Cariboo holden
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h1 Ashcroft. and the plaintiff (appellant) appeals from the judg
ment of ( 'alder. ( 'o.J.. dismissing the action after trial without 
a jury.

The agreement between the plaintiff and the defendants 
(respondents) is in writing and of date April I. 1912. the plain 
tiff being referred to therein as the principal and the defendants 
as the agents the agreement may be said to be somewhat pecu
liar in that the defendants are appointed sole and exclusive 
agents of the plaintiff to sell, ship and dispose of the entire crop 
of merchantable potatoes grown during the year 1912 (except 
a fair and reasonable amount required by the plaintiff for seed 
potatoes for the next ensuing season) estimated by the plaintiff 
at 000 tons more or less but apart from this agency it was in 
the agreement contemplated that, on or before September 15.
1912. the defendants advising the plaintiff of the Vancouver mar 
ket ruling price, then the plaintiff might sell -as I interpret the 
contract to the defendants his entire crop, or at least 00 2 3 
per cent, thereof, and upon tin* facts as they present themselves 
to me. a sale of the entire crop was made to the defendants at 
the then ruling price, which was between $14 and $15 per tou
tin' defendants receiving a 15 per cent, commission on the gross 
price, the net price to the plaintiff Icing $12.33 per ton, f.o.b. 
Basque. B.C., the point from which all the potatoes wore to be 
shipped.

The plaintiff shipped altogether 1,140 tons; in the early part 
of the month of November. 1912. the defendants notified the 
plaintiff to cease shipping potatoes—that there was no market, 
and the plaintiff stopped shipping, and in the month of March,
1913. the plaintiff demanded of the defendants to take delivery 
of the balance left over, viz., 90 tons—the quantity sued tor
tile defendants refused to take them at $12.33 per ton but of
fered $5 per ton. which the plaintiff refused, and suit was 
brought on August 22. 1913.

It is a matter for remark and for consideration that the esti
mated quantity of potatoes was greatly exceeded - the crop was 
a very large one; however, that which was under contract was 
the entire crop for the season of 1912 grown on the Basque
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B C Kanrh of the plaintiff, situate in Vale* dint rid and from the;
C. A. evidence it is clear that the defendants were large operators—
1014 dealers in and purchasers of potatoes—and were desirous of ob- 

Hammond taming the total crop grown by the plaintiff; and. in my op- 
Daykix. inion. the plaintiff was under contractual obligation under the 

McHiiiml*. i.a. tm,,H ll*e agreement to hold for and deliver to the defendants 
his whole crop—save only such quantity as he was entitled to 
retain for seed potatoes. This being the legal position, it was 
not within the power of the plaintiff to otherwise dispose of the 
potatoes until the defendants refused to take delivery of the 
remaining 90 tons, the subject-matter of the action.

The learned trial Judge in his judgment went upon the words 
of the agreement “estimated by the said principal (the plain
tiff) at fiOO tons more or less”—and the concluding part of his 
reasons for judgment reads as follows :—

There are many cases dealing with the meaning of the words “more or 
less.” “about,” and “say.” which shew that the quantity is not restricted to 
the exact amount or number specified, but that certain reasonable latitude 
is to be allowed in performance. I do not think that the cases yield any 
certain rules as to the value of such words, but their weight in most cases 
appears to be governed by circumstances extrinsic to the written contract 
such as conditions and customs peculiar to the trade with which the con 
tract deals. In the case of .Iforris v. hcrison (1870). I ( MM). 155, a char
ter provided that the ship load a full and complete cargo, say. about 1,100 
tons. The charterer provided a cargo of 1.080 tons. The actual capacity 
of the ship was 1.210 tons. It was held that the words “say about 1.100 
tons" were words of contract, and must have been intended as a guide to 
the charterer with regard to the amount of cargo which he would have to 
provide. That lie was. therefore, not bound to load a full and complete 
cargo of 1.210 tons, but was ImiuiuI to provide a reasonable margin ‘over 
1.100 tons; and that .'10 being such a reasonable margin lie ought to have 
loaded 1,135 tons. Ro here I believe that the words “being estimated at 
000 tons ‘more or less* ” are words of contract, and must have been intended 
ns a guide to the defendants with regard to the amount of potatoes they 
would have to “sell and dispose of” and that they were bound to sell and 
dispose of a reasonable margin over and above 000 tons; and further that 
when the defendants had already sold and disposed of 540 tons over and 
above an estimate of 000 tons more or less they had liberally fulfilled their 
reasonable obligations under their contract. A nonsuit must follow accord
ingly with costs.

rnquvKtiomihly in this case the excess over the estimated 
quantity was very great— being over twice the estimated quan-
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tity yet it \s vlvar that it wan tin “entire crop which wan B.C.
lH‘ing dealt with in the agreement, and it in no stated therein, c. a
and the nwewtit.v for parol evidence—to cstaddish what was in-
tended— does not arise. It AM MOV I»

In Embree v. Mclice (1908), 14 B.c.K. 45. the l'aeis shewed 
that what was in the mind of the parties was “all the hay in 
Brown's barn except 20 tons * *— t he supposition was that the 
barn contained 100 tons; it was proved, however, to contain 
122 tons—and the learned County Court Judge held that the 
defendant was entitled to all the hay less only the JO tons— 
upon appeal to the then Full Court of the Supreme Court of 
British Columbia, my brother Irving (then a Judge of that 
Court) said, at p. 4(1 (Morrison and Clement, JJ.. concur
ring:

\Vr are all of opinion that, this appeal should In* di-unissed. The rule 
of const ruction with reference to mincing an agreement to writing is ap
plicable where the writing is mpiiml by law. There you cannot vary the 
matter, hut where there is an informal agreement, such as it seems to 
me this was. ami where, as in the receipt in question here, there is em
bodied the informal statement of the contract, then you can go :nto parol 
evidence to shew what the parties were dealing with. Here the parties 
were dealing for all the liny in Brown's barn, with the exception of alunit 
30 tons, and the lielief was that there were alsmt ion tons or a little over.
I think the Judge was right in letting in parol evidence, and that the 
judgment should he nllirmed.

The words “more or less were considered in Cross v. /■.’<//i» 
(1821), 2 B. & Ad. 106-112 (20 It.R. 408). There the plaintiffs 
sued for the recovery of money paid on account of a purchase 
of 200 quarters of foreign rye—they having refused to take de
livery of 250 quarters, it being insisted upon that they should 
take the 250 quarters, the purchase being of “about 200 quar
ters more or less.” Lord Tcnterdcn. C.J.. at 109. said:

It is for the Court to put their construction on the contract : and my 
opinion is that the excess of quantity in this ease was greater than the 
terms of the agreement warranted.

It is to be observed that it is for the Court to put their con
struction upon the contract, and in the present case, in my op
inion. there can be no difficulty in construing the contract—it 
was the entire crop, and who could gunge the bounty of the 
potato crop ?
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B. C.
<\ A. 
1914

Hammond

Iii McConml v. Murphy ( 1873), L.K. 5 IM\ 203, the words 
under eonsiderntion were “say about 000 red pine spurs.” and 
Sir Montague K. Smith, at 215. said: “The whole «(uestion turns 
upon the eonst met ion of the agreement. "*

At p. 217 he said . .
Tin* wools nsvd mi' "snv about 000 ml pint' spurs." The same words 

nmy have dill'erent meanings according to the context in different contracts, 
but looking at the way in which the words are used here, "say about 000 
red pine spars.” the words "say about" appear to be thrown in for the 
purpose of guarding the vendor against being supposed to have made an 
absolute condition as to (pointiiy. There is not merely the word "about" 
which in itself creates some uncertainty, but “say about." These two words 
used together seem to lie employed for the purpose of shewing that nothing 
absolute or definite in the way of allegation of ipiantity was intended mi 
the part of the vendor.

At p. 21S lie said :
Their Lordships think that in this case the words "say nlwiut 600" were 

really words of expectation and estimate only, and did not amount to an 
undertaking that the ipiantity should lie so much. The measurement was 
to be future, the spars were to be paid for at so much for each spar, not 
in a round sum. and the natural construction of the words appears to be 
that the quantity expected to come up to the average is about lino spars. 
No fraud or intentional deception being charged against the plaintiff, 
their Lordships think that the defendant was Imuml to accept the quantity 
which was olfered to him. and that the plaintiff has substantially per 
formed the agreement which he entered into, and is entitled to damages for 
the breach of it.

In the present ruse, mlnptinit the language of Sir Montague 
K. Smith, "to sell, ship ami dispose of the entire erop of titer- 
ehnntable potatoes (exeepl a fair and reasonalile amount that 
the said principal may require for seed potatoes for the next 
ensuing season) of the said principal grown during the year 
1912 Iiy the said principal on his farm. I icing on the Hasque 
Hunch in the Vale Division of the District of British Volumhia 
the said crop of potatoes I icing grown on — acres of said farm 
and the yield of potatoes I icing estimated Iiy the said principal 
at GOO tons more or less"—being the words of the agreement 
"were really words of ex|icctatiou and estimate only”—hut 
that it was all the potato crop which was being dealt with, in 
in y opinion, there call lie no doubt.

In the present ease, as in .l/eCoiniiV v. l/iirp/ii/, supra, no
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fraud or intentional deception is charged ; in fact, upon the 
evidence and upon consideration of all the attendant and sur
rounding circumstances, that which was contracted for was the 
entire potato crop. It therefore follows that, in my opinion, the 
plaintiff is entitled to recover as damages the difference between 
the contract price and the market or current price at the time of 
the refusal to accept the 90 tons, which difference is to be arrived 
at by deducting $5 per ton from $12.33 per ton (as at the time 
the plaintiff refused to accept the potatoes in March. 1913, save 
at $5 per toil, it may be assumed that that was the market price) 
leaving $7.33. and 90 tons at $7.33 per ton amounts to $059.70. 
from which is to he deducted the credit given to the defend
ants in the statement of claim of the plaintiff, viz., $1K0. the 
balance that then remains is $479.70. The plaintiff is not en
titled to the $225 claimed for storage of the potatoes.

In my opinion, the appeal should lie allowed and the plain
tiff is entitled to damages against the defendants to tin* amount 
of $479.70. and the judgment of the learned trial Judge should 
be set aside and judgment entered for the plaintiff accordingly, 
with costs here and in the Court below.

B.C.

<’. A.
ID14

Hammond

M.-Pl.miiw, I.A.

Appeal allowed.

REX v. SULLIVAN. YUKON
Yukon Territorial Court. Macaulay. J. Juin Pi. 11114. y y y

1. Bail and kkvouxizaxvi: ( * I—30i -Noth i. to hi kitikh—Dkfait.t of l91*
APCKAHA XVK—( H! MINAI. I.AW.

No preliminary nut ici» tu the sureties is required in the Yukon 
Territury. under the English Crown Rules nr otherwise on estreating 
hail given fur appearance before justices in the event of default of 
appearance hy the accused.

| It. v. I'rnlinan. 25 X.K.ll. 401: //< Hamit's hail. 7 Call. Cr. Cas.
1. .'Ill X.S.R. 135. and lt< It urns' hail. 17 Can. Cr. Cas. 202. eon 
sidered.|

2. 0All. AND KKUMiXIZAXt I I 8 I—35 I -AlWOl KNMKNT OF 1‘KFI.IMIXAltY KN
<4> IKY IIY CO.NNKNT FOB MOKK THAN KliillT DAYS—W.MVKK.

'I'lie sureties to a recognizance of hail expressly given for an ad
journment of a preliminary enquiry hy consent, for longer than the 
eight days provided by Code sec. 0711. are not released for non-con 
fortuity with the statutory direction that adjournments shall not he 
for more than eight days, that being a matter of procedure only 
which it was competent for the parties to waive, if indeed the statu 
tory direction applies at all where hail is given.
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| Hr It inn* (mil, 17 (an. ( r. ( as. 202, uml If. \. tlazni, 20 A.U. 
I (hit. i (Mill, applied; /)/<•/, \. Tin1 l\i>i</. 10 Can. Cr. la*. 14. coll• 
sidcml. |

:i. IIaii. am* hkvoi.mzam e (# I--II ) —Kxfokckme.nt am* kmthkat of hi: 
(XMi.MZANt I - l AU.I Ml Till. IIAII.—l KltTIFlCATK OF DEFAI LT. 

Wlieie hail was given for (lie accused's appearance on a lixvd date 
and lie defaulted, failure to call the Itondanien tliit-<‘ times within and 
three times without the court room, will not invalidate a certificate 
of default and the siihsei|iient estreat of the recognizance, where it was 
shewn that tin bondsmen weie not in court on the date lived for ap
pearance.

Motion to estreat a recognizance.

The application was granted.

./. I’. Smith, for clerk of Territorial Court and the Crown. 
('. IV. C. Tabor, for the sureties.

Mac.m i,ay. .).: This is an application made on behalf of 
the Clerk of the Territorial Court of the Yukon Territory and 
on behalf of the Crown, before the Court at its sittings for the 
trial of criminal eases at the court house. Dawson, on the 1st 
day of dune. 1914, and enlarged front time to time until the 
:29th day of dune. 1914. when argument was heard, for an Order 
estreating the recognizance entered into by the accused Daniel 
Sullivan as principal and P. li. Metjill and Daniel d. Cronin as 
sureties dated the 20th day of April. 1914. taken and acknow
ledged before K. Telford, a Justice of the Peace for the Yukon 
Territory, the said Daniel Sullivan having been charged before 
a dustiee of the Peace for the Yukon Territory on the 20th day 
of April. 1914. with having on the 17th day of April. 1914. un
lawfully assaulted one Patrick Duggan by stabbing him on the 
arm with a knife thereby causing grievous bodily harm. The 
condition of the said recognizance was for the appearance of 
the said Daniel Sullivan on the 27th day of April, 1914. at the 
Police Court. Dawson, to answer to the said charge, and to he 
further dealt with according to law. and not to depart from the 
said Court without leave, and to further appear before the said 
Justice or such other Justice or Justices of the Peace as should 
then lie there from time to time thereafter and at such time and 
such place to which the hearing of the said charge and examin
ation of witnesses in that behalf might be further adjourned,
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then the said recognizance to be void, otherwise to stand in full 
force and virtue.

The grounds for the above application are, that on the 11th 
day of May. 1!)14, a day and date to which tin* hearing of the 
said charge was duly adjourned, the said charge having been 
called for hearing by John Douglas Moodic, a commissioned 
officer of the Royal North West Mounted Police having, possess
ing and exercising all the powers of two justices of the peace 
within the Yukon Territory, who was then sitting in the said 
capacity in the police Court at Dawson for the hearing of 
charges to be heard in said Court, and when the said charge was 
called for hearing the accused, Daniel Sullivan, failed to appear 
before the said Justice, and the said Justice endorsed on the 
recognizance of bail herein the certificate prescribed liy the Crim
inal Code of Canada in such ease, namely: the certificate pre
scribed by form 73 of the said Criminal Code.

The material filed on the application, amongst other things, 
shews the certificate endorsed on the recognizance as prescribed 
by the form 73 of the Criminal Code; the transmission of the 
recognizance to the clerk of the Territorial Court of the Yukon 
Territory by John Douglas Moodic. the justice presiding in the 
said Court, and a return made by the clerk of the said Police 
Court and tin- said John Douglas Moodie, the justice presiding 
in said Court, to the clerk of the Territorial Court, the proper 
officer in the Yukon Territory to whom such return is required 
to lie made.

Objections were taken on behalf of the sureties that :
1. No rules were made in the Yukon Territory under the pro

visions of section f>76 of the Criminal Code, and no officer ap
pointed under section 1097 of the said Code:

2. That no notice of estreating the bail was delivered to the 
sureties:

3. That there was no evidence of the accused nor the bail 
having been called three times in the Court room and three times 
without the Court room:

4. That an adjournment was taken of the case from the 27th 
of April until the 11th of May. which was mon* than eight days

it
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YUKON. iis provided by section 67!) of the Criminal Code, and conse
Y. T. C.

1014
quently bail could not be enforced and the sureties should be dis
charged :

ItKX 5. That no notice was given under the English Crown Rules
S, I.I.IVAX. which are in force in this Territory in the absence of rules in
Maiaulay, J.

our own Court :
6. That the recognizance was not read over to the sureties and 

that the evidence of the sureties filed on this application shows 
that they were not aware that the recognizance was to bind them 
beyond the 27th day of April, the date to which tin charge 
against the accused had first been adjourned, and consequently 
the recognizance was entered into by them by a mistake and 
should not be enforced.

Sections 101)7, 1098. 10!)!) and 1100 of the Criminal Code of 
Canada provide for the manner in which proceedings may be 
taken for the estreat ment of bail when default is made by a 
person under recognizance.

It has been the custom in this territory to transmit recogni
zances to the clerk of the Territorial Court as provided in sub
section 2 of section 10!)!); and section 1104 prescribes that the 
clerk of the Territorial Court in the Yukon Tertitorv is the 
proper officer with whom the roll is to be filed.

No rules have been made by this Court as provided by sec
tion 576 of the Criminal Code and 1 am of opinion that no rules 
are necessary to be made for carrying on such proceedings as 
the estreat ment of recognizances, as they are already d
for by the sections of the Criminal Code above mentioned, and 
consequently the English Crown Rules do not apply in proceed
ings such as 1 am now considering.

In Tin (Juan v. Crulman, 25 Nova Scotia Reports, p. 404, 
the majority of the Court held that the Crown Rules of the 
province applied to proceedings for estreating recognizances, and 
that consequently notice to the sureties should be given, as pro
vided by the Rules, before forfeiture of the recognizance, but this 
ease has not been followed by the later authorities. See lit Frnl- 
ericU Ilnrrdt \ Hail, 7 ( 'an. ( 'r. ( 'as. 1 ; He Burns' Bail, 17 Can. ( 'r. 
('as. 292; Hcifina v. .NYhrain, 2 C.C.Q.1L, 91 ; 1\( Talbot's Bail, 23

D8A
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O.R. (>•>; also U( M( Arthur's llail. 8 Can. Cr. ('as. 195. xvliere YUKON, 
it was held that the Crown Rules did not apply and eonseipu-ntly v.t. C. 
that notice was not necessary before estreating the bail. 1M4

As to the question of adjournment for more than eight days. kK\ 
The adjournment was made and the hail furnished to the ex
tended day with the consent and at the request of the accused; 
and upon the authority of U< Hums' Hail, 17 Can. Cr. Cas. 292, 
and linjiuu v. llazni, ‘JO Ont. Ajrp. R. (Hid. it was a matter of 
procedure and when waived by the defendant, when lie con
sented to an adjourment for more than eight days, the sureties 
were not discharged. See also the case of Dick v. Tin l\iu<i, 19 
Can. Cr. Cas. 44, where it was held that the delay of eight days 
which must not he exceeded between two remands upon a pre
liminary inquiry, does not apply to the case of an accused who 
is held on bail, and consequently an adjournment for more than 
eight days is regular where hail is granted.

On the question of calling the accused and the hail three 
times within and without the Court room, there is no evidence 
that the accused was not called three times. The Justice of the 
Peace who sat on the case says lie remembers calling the accused 
on the lltli of Max last. when lie sat for the adjourned hearing 
of the case, hut does not remember if he called him three times. 
This is the only evidence on the point, lie says lie did not call 
the hail as he thought that the hail were represented by counsel 
for the accused.

In liowen-Rowlands Criminal Proceedings at p. 70, it ap
pears to be tb custom in Kngland to call the accused three times 
xx it bin and three times without the Court. If lie does not then 
surrender his hail is called upon in like manner to produce him. 
It is not stated that the failure to make said calls would release 
the hail from their contract with the Croxvn.

In the case before me the hail was for an extended time, and 
the evidence shews that the bondsmen were not in Court on the 
slid lltli day of May when the case xx as called, and I am of the 
opinion that the failure to call upon the hail to produce the 
accused does not release the sureties.

As to the question of the recognizance not having been read 
over to the sureties. The evidence of the Justice of the Peace
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before whom the recognizance was taken is, that before he took 
the said recognizance lie read it down to the place for signa
tures and where it is signed, and then said to the bondsmen, 
who came to him to take the recognizance in company with the 
counsel for the accused, “I don’t suppose it is necessary for me 
to read this over to you as all understand what it is,’’ and one 
of the sureties answered “No,” and that the recognizance was 
then executed.

Moth the sureties Met I ill and t’ronin say tin- recognizance was 
not read to them, and that they do not remember that the Justice 
asked them if they understood the recognizance ; but both say 
that tlu-y were not aware that the recognizance was to bind them 
beyond the 27th day of April, 1914.

Neither of the sureties made any inquiries in regard to the 
matter, although they knew that the ease was adjourned to the 
11th day of May from the 27th day of April, and they also knew 
that the accused Sullivan was at large.

Moth McUill and Cronin executed the bond and made no re
quest to have it read to them, although the justice says he asked 
if they understood it.

In Ji. v. It oh, 9 Can. (Jr. Cas. 500. it was held by Boyd. 
Chancellor, that on a motion to vacate an estreat of bail the 
Court should not interfere on matters extrinsic to the record, 
and in which aflidavits tiled on the motion were conflicting.

The sureties in this case have executed the bond in proper 
form. They had the opportunity to read it before it was ex
ecuted, but did not do so. The justice before whom it was ex
ecuted says they left upon him the impression that they under
stood what they were doing, and J am of the opinion that there 
is no such mistake shewn here as in law would release the sureties 
from the obligation they undertook, and that having executed 
the bond they must be bound by their own act and are not en
titled to be relieved of their obligation on the ground of mistake.

For the above reasons I am of opinion that the Crown is 
entitled to succeed in the motion now before the Court.

Order /or estreat.
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REX v WALKER.

Quebec Kuiy's Hench (Crown Side), Cross. ,/. December Hi. lillM.

1. VoVBTN l # II A—tl)—JURISDICTION- CRIMINAL (DIRTS— Sl .X I I S OF Pol.-
ICE MAOINTRATE ••'SESSIONS" ml Ills AT MONTREAL.

The court of general sessions of the pence lit Montreal, sometimes 
called the court of quarter sessions, has power to hear and deter
mine all matters relating to the preservation of the peace, and its 
jurisdiction may he exercised b\ the other court known as the 
“Court of the Sessions of the Pence" established h\ article 32/itl It.S. 
Q.; there is in strictness no “police magistrate's court." the acts of 
the magistrate are not. acts of “a court" although the place of hear
ing is Iiy Code see. 714 to he deemed an open court.

2. Il.xit. AM) HKiXHJ.M/A\n; i S I fii Si reties to keep ihi pi v i
HIIEACH OF COXIUTIOX.

The certificate of the magistrate before whom a recognizance to keep 
the peace had lieen taken that the condition of such recognizance hail 
been broken is conclusive evidence of breach and forfeiture in the 
Province of Quebec under Code sees. Ill:i and lilt.

3. Haii. axi> recoonizance 18I loi Khiiieat Neretien fok the peace
I X |)EB Jl HTIC’K'H ORDER.

Where a person under recognizance to keep the peace ordered b\ a 
justice under Code see. 74N (21 on complaint of threats made, is 
afterwards guilty of a breach of the peace, though towards a person 
other than the complainant, the recognizance may lie forfeited, and 
the same justice may give the certificate of default after written 
notice to the defendant and his sureties to shew cause, although the 
second conviction was before the court of sessions not presided over 
by the justice who ordered the recognizance.

4. Hail and recooxiz xxce I 5 I—20i 1'ivnixo Sr re mes m keep the
peace — Threats — Enforcement of recoonizance—Parties to
PROCEED! XI IS.

Proceedings for the forfeiture ami estreat of a recognizance to keep 
the pence which had been required on proof of threats under sub
section (2) of Code sec. 7IS may in the province of Quebec, be taken
at the instant..... . another individual than the first complaining party
or the party threatened, as the ease may be; and this without the in 
tervention of any public authority or Crown olllcer.

[ U. v. Y ou iiy. 4 Can. Cr. Cas. 5S0, distinguished.1 
fi. Evidence i 8 IV E -412)—Iiiiomext t\ cut mix At. case as evidexci

«REACH OF RECOONIZANCE.
While the general rule is that a conviction in a criminal ease is 

not proof, in civil proceedings, of the acts upon which the conviction 
may be grounded, it is still evidence of the particular fact which it 
recites; and, where it is for an assault, the conviction is admissible 
as proof on application before another tribunal for forfeiture and 
estreat of a recognizance there given by the defendant to keep the 
pence and be of good behaviour.

| He Crippcn ( 11)11), 27 Times L.K. 2fiH. referred to.| 
il. Estoppel <8 III I -130) Prior increased pi xisiimi xt iiecai m of

BREACH OF RECOONIZANCE ENFORCEMENT OF RECOONIZANCE.
1 hi* fact that a court trying a charge of assault doubled the fine 

which it was about to impose on getting information that the defen
dant was at the time under recognizance to keep the pence given on 
complaint of threats to a not her party unconnected with tin1 sttbse

QUE

K. H.
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QUE. •Iin-ill nssuiilt. will nut Imr tin- i'*tmiling of the m-ognizmivr: liimling 
to good Miiiviom- is not h\ \\n\ of |fiiiiii*lniH'iit mill tin* inm-Hwv in

K. IV tin- liin« mnl tin- Miilisi'i|iii'iit I'stirnt of tin1 ii-vogni/mii'i' mv not two 
piiniMliinriita for tin* smiiic tiling.

Rex | It. V. Itufiir*, 7 MinI. 2» nI.|

Appeal on stated cane from the order of a magistrate declar
ing vNtrvatvil tin- appellant's recognizance to keep thv peace. 

Thv appeal whh dismissed.

Wilson, K.< for appellant.
No one for respondent.

< Ross, *1.:- This is an appeal by way of stated ease under 
< ode wet ions 701-709.

Jt appears in the stated ease that the charge against Walker, 
the appellant, is that he violated the condition of a recognizance 
to keep the peace into which he had entered before the Police 
Magistrate; that a trial of that charge was had before the same 
magistrate, and that an order was made declaring that the appel
lant had violated the condition of his recognizance by having 
committed an assault upon one Wassen and directing that the 
recognizance be extracted from the record and sent to the Super
ior ( ourt.

It was upon complaint of the respondent Miller that the re
cognizance had been required by the Police Magistrate to In- 
entered into in the first place. It was upon complaint of another 
person, namely. Wassen, that the appellant was tried and con
victed of assault, and the conviction for assault was made by the 
Judge of Sessions and not by the Police Magistrate. It is that 
assault which in this ease has been held to have been a breach of 
the recognizance.

It further appears in the stated case that, having convicted 
the , the Judge of Sessions had intimated that he would
fine the appellant but that, having been made aware of the
existence of the recognizance, he fined the $10; that
is to say. lie made the punishment heavier because of the recog
nizance.

In this state of facts, eight questions are set out in the re
served ease. Of these, questions numbers one and two are as 
follows :—

11

7144

1147
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1. I.a forfaiture d'un eaiitinimvim-iit de garder la paix pouvait elle être 
dêi-lan'-e pai un autre juge «pie I'hoiiol'ulde .juge Bazin «pii a entendue la 
plainte du nommé Frank Wa*sen cimtre l aeeusé le U mart 1»13?

2. La Cour «lv Magistrat de Police de la cité et du district «|«> Montréal 
présidée par M. l’Iric Lafontaine, pouvait-elle entendre d’une plainte 
portée par le poursuivant Miller contre l’accusé, pour faire déclarer forfait 
le cautionnement donné par l'accusé le 11 octobre 1012, A raison «le la cou 
viction du U mars 1013?

It may he opportune, for the sake of clearness, to point out 
that, in terms of the law by which Courts are constituted in this 
province, one of the Courts established is “the Court of the Ses
sions of the Peace”: Art. 3259, R.S.Q.

Another Court is “the Court of (ieneral Sessions of the 
Peace,” sometimes called “Court of Quarter Sessions” : Arts. 
3239 (I 3240, R.S.Q. The last mentioned Court has power to 
hear and determine all matters relating to the preservation of the 
peace, but its jurisdiction may be exercised by the Court of the 
Sessions of the Peace : Art. 3277, R.S.Q. The last mentioned 
Court has a clerk who is keeper id' its records.

As regards Police Magistrates, it is to be observed that there 
is no police magistrate's Court. The acts of the magistrate am 
bis acts, but not acts of a Court, lie himself keeps minutes of 
the proceedings had before him. lie has the powers of a justice 
of the peace.

It may be useful to observe that, though section 714 of the 
Code provides that the room or place in which the justice sits to 
hear or try a complaint shall be deemed an open and 
Court, it does not follow that the acts or sittings of a magistrate 
or of two or more justices are acts or sittings of a < 'ourt.

In the matter now before me. 1 am brought to consider the 
effect of the recognizance as an act entered into before a justice 
of the peace, in relation to the mode of procedure to be adopted 
for an estreat, and the judi -inI functionary competent to order 
an estreat.

The authority of the Police Magistrate to order and take this 
recognizance is declared in clause 2 of section 748 of the Code.

Now. as regards the power to order forfeiture and estreat, it 
can readily be understood that there may be a difference between

1
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fl bond to appear and u bond to keep the peace, a rim n g from the 
difference in the kinds of obligation.

When the default consists in a default to appear at an indi
cated time and place, it is made clear in section 1097 that “the 
justice who took the recognizance, or any justice who is there 
present,” is the authority competent to certify to the breach, 
but it is argued for the appellant that that provision docs not 
apply to articles of the pence.

It is true that the rule of section 1097 applies only to recog
nizances to appear and to recognizances to prosecute an appeal 
upon stated ease, but farther on we have section 1100, which

1100. All recognizances tok«*n or entered into under any provision of this 
Act. which are forfeited or in respect to which the conditions of such recog
nizances, or any of them, have not*been complied with, shall he liable to lie 
estreated in the same manner as any forfeited recognizance to appear is by 
law liable to In* estreated by the Court lief ore which the principal party 
thereto was hound to appear.

We have consequently to set* how estreat is operated in the 
case of a recognizance to appear. That brings us first to section 
11 !•'$ wherein it is provided that, in the Province of Quebec, 
whenever default has been made in the condition of any recogniz
ance lawfully entered into in any criminal matter, the recogniz
ance shall he estreated or withdrawn from the record, and in 
the next place to section 1114 which reads as follows:

1114. Such recognizance, certificate or minute as the case may be shall 
In- transmitted by the ( oint, recorder, justice, magistrate, or other func
tionary liefore whom the cognizor . . . was hound to appear, or to do 
that by his default to do which the condition of the recognizance is broken, 
to the Superior Court in the district in which the place where such default 
was made is included for civil purposes, with the certificate of the Court, 
recorder, justice ... as aforesaid, of the breach «if the eomlition of 
such recognizance, of which, and of the forfeiture t«i the Crown of the 
penal sum therein mentionisl, such certificate shall In* conclusive evidence.

I consider that it results from these provisions that the certi
ficate of the magistrate before whom the cognizor was bound is 
conclusive evidence of breach and forfeiture.

1 find that the Police Magistrate who took the recognizance 
was not required, by any enactment operative in the Province 
of Queliec, to transmit the instrument to the Court of the Ses-
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NioiiH of the Peace, and I eoiiHidev that the eimmiHtanee that the 
cognizor was tried for tlie assault on Wussvn did not of itself 
clothe the Court of the Sessions with authority to certify the 
breach, though the result of that trial might have afforded the 
Court of the Sessions a ground upon which on public grounds, it 
could have ordered the giving of new recognizances. Harris 
( 'riminal Law. 10th ed., 207.

The first question is. therefore, to be answered in the affirma
tive, and, from what has been said, it will be seen to follow that 
an application to have a breach of the condition certified could 
appropriately be made to Mr. Lafontaine, the Police Magistrate. 
In the matter here in question, that application was made by way 
of complaint, alleging the breach, and summons. That was a 
suitable mode of procedure though possibly not in strictness 
necessary.

Thus, in the case of recognizances after conviction to come up 
for judgment and in the meanwhile to keep the peace, there is a 
practice to proceed upon a written notice to the defendant and 
to the sureties. Bowen-Rowlands, Criminal Proe.. 2nd ed.. 277.

In relation to the nature of articles of the peace and tIn 
jurisdiction of justices in respect of them, it may be useful to 
quote the following summary from the Encyclopedia of the Laws 
of England, title “Article* of the Peace.” 2nd ed.. p. 521 :

QUE

K. H. 
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The procedure in of n special or exceptional character, lieing what has 
been termed a branch of preventive justice (4 Itlaek. Coni. e. IS) in the 
nature of a quia timet suit in a criminal ease, to obtain security against 
future breaches of the peace.

Jurisdiction of justices of the peace, to require sureties to keep the peace 
rests upon immemorial usage, as established by judicial decisions (see U. 
v. Justices of Queen's Countq (I8H2). 1» L.ll. Ir. 204. 301). Its origin is 
variously assigned to ( I ) the powers inherited from conservators of the 
peace; (2) the statutes 34 Kdw. III.. ('. I. and 3 lien. VII.. < . 2: and (3) 
the commission of the peace, which may perhaps he read as a contemporary 
or traditional exposition of the Act of Kdw. III.

The case of U. v. Trueman, 29 Times L.R. 599. may also In- 
referred to. again, as indicating what is referred to as the 
“former practice” it is said in Archbold Or. Pleading and Evid.. 
23rd ed.. at p. 117 : “The Court of Exchequer had jurisdiction
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QUE. over recognizances forfeited liefoiv justices of the peace in or
K. a out of sessions. ’ ’
— In ampler terms it is said in Burn's Justice, vol. 5, p. H. that

Wai.kkh
by 3 Henry VIL. eh. 1 :

The jiwtivw *IihII wrtify finir ri‘«i»gniz«iinvH fur keeping tin* peace to
1 lie next semions, that the party may la* called; and if lie make default the 
default shall he recorded and this recognizance, with the record of the de
fault. shall lie sent and certified into the Chancery. King's Pencil or Kx 
chequer.

Afterwards, by virtue of 42-43 Viet., eh. 49, see. 9. Courts of 
summary jurisdiction were empowered to forfeit recognizances 
conditioned to appear or do other matters in proceedings before 
them, instead of certifying the recognizances to Quarter Ses
sions for enforcement as was the old practice under 3 Henry VII. 
eh. 2. and 16-17 Viet. eh. 30, see. 2. but. at the date at which Hi v.

uf W’cxl Hid inn, 7 A. & K. 583. cited in I'm ley (note at p. 
348). and referred to at the hearing, was decided, it appeared 
that the enactment providing for transmission of recognizances 
to the Quarter Sessions did not apply to articles of the peace, and 
it was decided that, as regards these, the old procedure of scire 
facias should be resorted to.

That was corrected by the summary jurisdiction Act, 1879 
<42-43 Viet. eh. 49). and thereafter in England a recognizance 
to keep the peace could be declared by the Court before whom it 
was entered into to be forfeited, upon proof of the conviction 
of the person bound as principal of any offence which is in law 
a breach of the condition of the recognizance.

Counsel for the appellant say that this enactment did not ex 
tend to this Dominion or colonies and that the learned magistrate 
erred in having referred to it as authority, but that point ceases 
to be of importance when it is seen, as 1 think is above demon
strated, that our Criminal Code in the sections above cited, estab
lishes the same result and effect.

It may also be opportune to add that the wording of art. 3351, 
R.S.Q.. is such as to imply that the old common law powers of 
justices of the peace are preserved, and arc to be taken as con
ferred upon them by the fact of their appointment, and to point 
out. in so far as the provincial power to constitute Courts may
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Im* considered 1« bv in question. that articles 33ÎI4 and 33!).'>. 
K.S.Q.. reproduce section 1113 and 1114 of the ( 'riminal ( 'ode or 
perhaps. I should say, have the same wording.

I think that what has been said suffices to enable the proper 
answers to be given to question number 2 and that it should hr 
said, in answer to that question, that the Police Magistrate could 
hear Miller's application for forfeiture and estreat, in view of 
the conviction for assault in the Court of the Sessions and not
withstanding the trial and conviction had in that Court.

Questions numbers 3 and 4 raise the contention that Miller 
had no standing to prosecute the forfeiture and estreat, and that 
that could be accompanied only at the instance of the Crown 
i Ministère Public). The effect of what I have said is to place tin- 
matter upon the same footing as other proceedings before a 
magistrate. As in other matters of criminal and penal practice 
under our English law system, so in a matter such as that here 
in question it is left to the individual person cognizant of tin- 
facts to set the machinery of the Courts in motion. There arc 
special cases in which it is required by statute that proceedings 
should be commenced by some specified officer or upon leave ob
tained. but I find no such requirement in this matter.

Questions numbers 3 and 4 are. therefore, to be answered, 
the former in the negative and the latter in tin- affirmative, by 
saying that the intervention of the public authority was not 
necessary in proceedings for forfeiture and estreat, and that such 
proceedings could be had on application of Miller.

The case of /»*. \. Yoinifi, 4 Can. Cr. Cas. 580, was relied upon 
for the appellant, but in that case the recognizance had been 
taken after trial and verdict upon indictment. It is clear that 
different considerations would enter into the matter in such a

A more difficult question is raised in number 5, which is as 
follows :

('••tic cour i tin- police magistrate) ain-i prés'dce pouvait-elle, sur une 
simple production do conviction, déclarer forfait le cautionnement fourni 
par l'accusé?

Otherwise stated, the question is, did production of the con
viction for assault accompanied by proof of the recognizance and
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QUE. of identity of the defendant, constitute proof of a breach of the
K. It. peaee by the defendant f

Kkx The purport of the Imperial Act of 1879 would make it suffice

Wai.kkk.
an proof in England, but our Code or atatute law do<*s not in 
term* so emiet, and the general rule is that a eonvietion in a
criminal or penal case is not proof, in another case, of the acts 
upon which the conviction may he grounded. Neither is a convic
tion of one person evidence against another person on another 
charge grounded on the same facts : Ta at or v. Wilson, 28 Times 
L.R. 97.

The reason generally assigned for that rule is that the prin
ciple of ns judicata applies only between the same parties, and 
that the parties to a criminal proceeding and the parties to a 
civil action arising out of the offence are not the same. In the 
matter here in question, that ground of distinction cannot apply. 
The parties in the assault case were The King against Walker 
and these were also the parties in the proceedings for forfeiture 
and estreat, whatever names may happen to have been put into 
the papers as names of prosecutors. It is clear that in neither 
ease was any private satisfaction or adjudication sought or 
awarded to the person who for convenience is called the “com
plainant.M

But 1 consider that it may further he said that, though a con
viction does not make proof in another action of the doing of 
the acts on which it is grounded, it is still evidence of the par
ticular fact which it recites, and that proof of the conviction for 
assault does amount to proof of a breach of the peace and conse
quently of a violation of the condition of the recognizance. Re
ference may be made to Broom's Maxims. 341. and to the rea
soning in tic t’rippcn (1911), 27 Times L.R. 258.

I. therefore, conclude that question number 5 is to be 
answered in the affirmative.

In question numl>cr 6 it is asked whether the Police Magis
trate—I take it that that is to In* held to be what is meant, though 
the expression “la présente Court” is made use of—could take 
cognizance of the proceeding for forfeiture, seeing that the Court 
of the Sessions had refrained from certifying the breach and 
ordering estreat.
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In view of what 1ms been already said, it is to be answered 
that the Police Magistrate was an authority competent to certify 
to the breach and order estreat, and that the Court of the Ses
sions was not shewn to have been seized of any proceeding to 
that end.

The remaining questions (numbers 7 and 8) relate to the 
circumstance that the Judge of Sessions was about to impose a 
fine of $5 upon the appellant, but that, upon being made aware 
of the recognizance, changed his mind and imposed a fine of $10. 
In these circumstances, it is argued that the appellant, by the 
order of forfeiture and estreat, has been punished a second time 
for the same matter, and can plead autrefois convict. The ques
tion. in reality amounts to a question of fact. The appellant was 
fined $10 for having broken the peace. Mis breach of the peace 
was of a more serious character because of the outstanding recog
nizance. Mut for the recognizance, the tine would have been $.*> 
only.

It is to be observed that the fine of $10 was imposed for com
mission of a specified offence. The recognizance had been ordered 
as a measure of preventive justice in the exercise of this power 
of the magistrate as a conservator of the peace.

It happens that the assault on Wasson, besides being a punish
able offence, constituted a breach of the recognizance. The same 
act may sometimes constitute two or more penal offences. Here 
it constitutes an offence and is evidence of breach of a bond. 
The increase in the amount of the tine imposed in the Court of 
Sessions and the subsequent forfeiture and estreat of a recogniz
ance are not two punishments for the same thing. It was said 
by Holt, C.J.. in R. v. Rogers (1702), 7 Mod. 20. quoted in Arch
bold. Quarter Sessions, (ith ed., p. 222. that
himliug to good behaviour is not by way «if punishment. but it is to shew 
that when one lias broke the good behaviour he is not to be any more 
trusted.

Questions 7 and 8 arc formulated upon the assumption of a 
second punishment for the same offence. They arc not in accord 
with the facts as recited by the magistrate in the statement of 
case, and consequently need not be further answered.

The certificate of forfeiture and order of estreat are conse
quently affirmed with costs and the appeal is dismissed.

Appeal dismissed.

QUE
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ONT. REX v. HELLIWELL.

S. ('.
1014

Outturn Sapniar Court i l/)/><//«/<■ IHrisiua). Sir William It. Mr ml il li, 
('.•1.0.. Mariana, Matin-. tiatl II ta! ai as. .1,1. 1.. a ail l.raanr. Z. l-'rlir uant
as. 1014.

1. <1ami\«. (B I—41 l’ooi. sm.i.inu—lHrrrixo—.Iukihoictiox m I’oi.ioe 
Mauiktratk.

A pcixui ehnrgwl liefore » l*i il ici- Magistrate with a contravention of 
sir. 235 of tin- Criminal CihIi» his reemictpil l»y 0 & 10 Edxv. VII. Hi. 10, 
we. 3), ileuliug with 1 letting. wagering. pool selling. i-tc*., has tin- right 
to i-h-i-t to In- trii-il by a jury, ami cannot without his eon sont In- trieil 
Kimniiarilx by tin* I'oliei* Magistrate.

-. ( HIMINAI. I.AW 1 < 1 1 A 10 1 -Si' M M AKY THIAI.—CilNSINi.
’1 In* jiirisilivtimi to try siinunarily eonferreil by Cmlc see. 773 as to 

eertaill indict able ollVnees. is expressly subject to the subsequent pro 
visions of l*nrt W’l., and depends upon the consent of tin* licensed 
as to all of the odcnccs nientioned in the section, except those as to 
which, and the eases in which, it is expressly provided that jurisdiction 
does not depend upon the consent of the person charged.

Stlltvllll'llt Case stated hy U. K. Kinguford. Ksquire, out* of tin- Police 
Magistrates for the t it y of Toronto, initier see. 1014 of tin* Cri
minal Code, R.S.C. lOOti. eh. 146.

The accused was charged before the Police Magistrate with a 
contravention of see. 2-15 of the Criminal Code, dealing with bet
ting. wagering, pool-selling, etc., and asked leave to elect to he 
tried by a jury, which was refused because, in the opinion of 
the Police Magistrate, his jurisdiction to try the accused was 
absolute without the consent of the accused.

The questions reserved for the opinion of the Court were 
whether the Police Magistrate had : (1) the right to refuse to 
allow the accused to elect to be tried by a jury and to try him 
summarily without his consent ; (2) power to inflict a penalty of 
six months’ imprisonment and a fine of $500 and in default of 
the payment of the fine of $f>00 a further term of six months; (3) 
power to inflict a heavier penalty than six months' imprison
ment and a fine of $200, as provided by see. 7N| of the Criminal 
Code, as amended by & 4 (leo. V. eh. 13, sec. 27.

Argument //. K. Kosr, K.C., for the accused, argued that the accused 
had a right of election as to whether he would be tried by a jury 
or by the magistrate: Criminal Code. R.S.C. 1006. eh. 146. sec. 
235. as re-enacted by 9 & 10 Kdw. VI1. eh. 10, sec. 3. On 
the question of the magistrate's jurisdiction to dispose of tin*
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ease summarily and his right to impose a sentence of $000 and 
six months’ imprisonment and in default of payment of the 
tine, an additional six months' imprisonment, see sees. 773(ty), 
77(i, 777, 778, amended by 8 & 9 Edw. VII. eh. 9. schedules at pp.
114. 115. Sections 774 and 775 are particular exceptions to 
773. See Hex v. Lu (linn ( 1907), 15 < t.L.R. 235, at pp. 23(1, 244.

/V. liiij/hf, K.C., for the Crown, argued that see. 773 of the 
Code confers a summary jurisdiction upon magistrates: see 
Bouvier’s Law Dictionary, tit. “Summary Jurisdiction." See 
tions 780 and 781 of the Code follow see. 773, giving the sen
tences that may be imposed; “absolute” must be distinguished 
from “summary.” Section 780 of the Code cannot he recoin 
oiled with the prisoner’s contention, and a magistrate trying 
an accused under see. 773 is limited in his sentences by sec. 781. 
Hex v. Lu (»itca, 15 O.L.R. 235, is upon a different question. If 
a prisoner is tried with his own consent, he should be tried under 
see. 777; if not, sees. 780 and 781 apply. See Hex v. Smith 
(1905), 9 Can. < 'rim. Cas. 338.

Hose, in reply, referred to the inconsistency between sees. 
773 and 777 ; sec. 771 defines “magistrate.” Section 777 is ap
plicable ; it applies to more serious offences than are dealt with 
in sees. 780 and 781.

Judgment was given in favour of the accused on the questions 
submitted ; a new trial was granted.

February 23. The judgment of the Court was delivered by 
Mkrkmtii, C.J.O. (after stating the case as above): The first 
question must, in my opinion, be answered in the negative.

The jurisdiction to try summarily conferred by sec. 773 is, by 
the terms of the section, “subject to the1 subsequent provisions 
of this Part,” one of which (sec. 778 (2) ) is:-

“If the charge is not one that can be tried summarily with
out the consent of the accused, the magistrate shall state to the 
accused—

“(a) that he is charged with the offence, describing it;
“(b) that he has the option to be forthwith tried by the 

magistrate without the intervention of a jury, or to remain in 
custody or under bail, as the Court decides, to be tried in the
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ordinary way by the Court having criminal jurisdiction” (8 & 
9 Edw. Vil. ch. Î), schedule, p. 114).

It is clear, therefore, that the ruling of the* Police Magist rate 
was erroneous unless the charge against the accused is “one that 

Hki.i.iwki.l. can b® tried summarily without the consent of the accused,” 
within the meaning of sub-sec. 2 of sec. 778.

Meredith,
C.J.O.

lhe reference in the sub-section is, I think, plainly to a charge 
for which, under the provisions of Part XVI. or of some other 
enactment, jurisdiction to try summarily without the consent of 
the accused is conferred. Such provisions are found in sec. 774, 
as enacted by 8 & 9 Edw. VII, eh. 9, sec. 2 (schedule, p. 113) ; 
in secs. 774 and 775 ; and in sub-sec. 5 of sec. 777, as enacted by 
8 & 9 Edw. VII. eh. 9, sec. 2; but nowhere in Part XVI. or else
where. as far as 1 have been able to discover, is jurisdiction to 
try summarily without the consent of the accused, in the case of 
the offence with which the accused is in this case charged, con
ferred on the magistrate, except in the case of seafaring persons 
as provided by sec. 775.

As I understand Mr. Bayly's argument, it is. that see. 773 
confers jurisdiction to try summarily without the consent of the 
accused for any of the offences mentioned in the section, and 
that the qualifying words of it have reference1 to the provisions 
as to the punishment that may be inflicted, which is less than 
might be imposed if the accused had been convicted after trial 
in the ordinary way; and that the object of the provisions mak
ing the jurisdiction absolute without the consent of the ac
cused. as to certain of the offences, was to empower the magis
trate in those cases to impose tin- heavier punishments that might 
have been imposed if the accused had been convicted after trial 
in the ordinary way.

The construction contended for is not, 1 think, the natural 
one, and would lead to the anomalous result that the graver 
offenees mentioned in clauses (r), (d), (#•), and (</), might be 
more lightly punished than the less grave ones mentioned in 
clauses {a) and (/).

The word “absolute” is used, 1.think, in the sense of “uncon
ditional,” that is to say, not dependent upon the conditions pre

ONT.

s.c.

1914

Hkx
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cedent to the right to exercise the jurisdiction which are pro- ont. 

scribed by the Act having been complied with, and the words re- s. c.
ferring to the consent of the accused were added ex abundanti 11,14
cuutelâ. A striking instance of this caution is to be found in hex 
sec. 775, which provides not only that the jurisdiction is abso- n,., ,r,'VVM,
lute and does not depend on the consent of the person charged -----
to be tried by the magistrate, but also that such person shall not
“be asked whether he consents to be so tried.”

In my opinion, the jurisdiction of the magistrate to try sum
marily, so far as it depends upon any of the provisions of Part 
XVI., depends upon the consent of the accused as to all of the 
offences mentioned in sec. 773. except those as to which, and the 
cases in which, it is expressly provided that jurisdiction does not 
depend upon the consent of the person charged.

Having come to the conclusion that the first question should 
be answered in the negative, it is unnecessary to answer the 
second and third questions.

The result is. that a new trial must be granted, in order that 
the case may be dealt with as provided by sec. 778, and in accord
ance with the answer to the first question.

Xar trial f/nuitctl.

REX V MORTON SASK.

Naxkalcliciniu Sii/ircoie Court, llniiltain. ('../. October (i. |!»|3. S. C.

1. < HIM IX Al. I.XXX I S I I \ 40 i Si mm AMY TKI.XI -I IIIIMOUTION AIINOl.tTK
IN <MM UN I'ROX INCKN,

I wo justice» 11iivt* iilisiiluli jin isilict imi in Saskatchewan under ( r.
* "ile. see. 77*5. to summarily try a charge of inflicting grievous liodilx

|/i*. v. II out cl ter. 7 ('an. ( r. (as. 221, f> Terr. L.R. 363, followed. |

2. (Ill MINAI. I.AtV ( 6 IN It llll S | N IK NIK A Nil I M I'll I SON M I N I ---- ll\l(|l

Where Isitlt line and imprisonment are imposed on a siimniaix trial 
lor an ollence within (T. (isle sec. 7 SI (amendment of lit I :i i. hard 
hilsiur max he imposed at the discretion of the justices as an iuci 
dent, to the imprisonment.

I It. v. Hurlent*, 3 t ail. Cr. (’as. 53*1, referred to.|

Motion to quash a conviction on summary trial before two Statement 
justices under Cr. Coilc see. 773. I
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SASK.

s.c.
IlKX

Molt low

Tin* accused wiik tried iiikI convicted lie fort; two justices of 
the peace for having inflietetl grievous liodily harm, ami was by 
them senteiieetl to two months' imprisonment with hanl labour, 
ami lo pax a tint* of fifty dollars and vosts. A motion was made 
by his solie it on* for the of the eonvietion upon I xxo
grounds: •

a) That the just ires hail no juristliet ion to hear the ease.
■ b) That in any event the seiiteiiee was in excess of their 

jurisdiction.
The eonvietion was aflirmcd.

Allan, (Iordan, Unjant, tV (lardon, solicitors for the accused.
II. K. Sampson, for the Crown.

Hauitein,o.j. Il ai I.Txix, ( d. : Following II. v. Ilaslt Ih r, 7 Can. Cr. ( is.
221. -i Terr. L.li. ‘{(Id, anti II. \. Zyla, 17 W.L.It. 2ÔK, I hold that 
the magistrates had jurisdiction under sec. 7721, Criminal Code, 
to try the offence charged.

As to the punishment the magistrates, miller see. 7M Crim
inal Code tamendment of 11M2D, may impose imprisonment with 
or without hard labour for a term not exceeding six months o'* 
a tine not exceeding, with costs, two hundred dollars or “both 
line and imprisonment, not exceeding the said sum and term."

The objection is taken that where both tine ami imprisonment 
are imposed, the imprisonment must be without hard labour 
In in \ opinion “imprisonment not exceeding the sa it I term” 
means imprisonment of the same character as is mentioned in 
the earlier part of the section, that is imprisonment with or 
without hart I labour. II. v. liiirtnss, 2t Can. Cr. Cas "idli. In 
any event, section 1 (IÔ7 id' the Criminal Code gives absolute dis 
m*tion as to hard labour or not in the case of convictions under 
part XVI. of the Cotie.

The application must therefore be refused ami the conviction 
will stand. There will be no costs.

Conviction affirmed.
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CHAMPION v WORLD BUILDING
Itiilisli I'ni ii ni liin I’miil <>j \l>l>c<ll. Uiiriltiiinlil. <•/!.. Iiriiiii. I hlili 

ISiillihri. mill \hl'hillii>x. ,1.1. I. lull, II 1014.

B C.

<'. A.
1014

I. ( ox ni.xriN i S I\ I> :UI2 i ( iimhiiiix (i itiii M vn- m m hi hum x\< i 
Xl-'.VKSNITY OP A III IIITIiT’s CFIMIFICATi: III II.IMX’U COVI'H All.

I inlvi ii ImiMing mut met which |iioviile* I liiit tin* -hull he
I ni ill l In' ennti-netoi- in iustiiliiiini* ;i- ciil ilinl li\ tin* archil eel from 
time to 1 imi' ueem-ding lo tin* prog re** of tin* work, failure to pin I lu
ll mount of tin* Il rut l'i'vli Ilea tv iIin'm not ili*pcu>xe with tin* nvvi-.il \ .1 
ohtiiiniiig flirtlivr eertilieate-. hefore hringing action for the mlilitiounl 
work or for the entire prive ; the refusal to pax the amount of the tirsi 
eertiIleate is not a repmlintioii hx tin- owner of the architect’ll author 
it y to certify.

■2. Mi i n \ Mi s' i.irxs i S 11 i Tin im,iit Mins min i-:\i*is Mi io\
III "III XI.I/I x I II VllNIII'l loxi* Ml l II ami s' I,II \ All. Ii <

An aelioii i i ii-alize a lien ululer the Meehanies' Lien Act, IS.( . ran 
In Inoiiglil only when the nioni-x »uiight to he reeoveml has lii-eome 
payalih ami xvilhin thirty days after the liling of I In- lien : no ai-timi 
lies for tin- purpose of keeping the lien iii rum where tin- due dale is 
deferred lieyoml tin- time which is limited In the Act for actions to 
enforce a meehanies' lien, such eases not living provided for in tin- Act.

A pit: ai. front tin* judgment of JI is Honour Judge tirant of statement 
the County ( 'ou rt. dismissing the plaint ill's* claim for a cer
tain balance id' a building emit met because not certified by the 
architect as stipulated.

'rite appeal was dismissed.
Ii. .1/. Mnnlniitihl, for appellants, plaint ill's.
A*. (Mai/crx, for respondent, defendant.

Macdonald, C.J.A.: By the contract between the appel m i.imi.i, 
lants and the World Building Ltd., the price was to be paid to 
the appellants upon the production of architect's certificates 
from time to time as 1 be work progressed. They obtained one 
certificate entitling them to the payment of $0.000 which the 
World Building Ltd. neglected to pay. Thereafter the appel
lants made no application to the architect for further certifi
cates. but completed the building, as they allege, and filed claims 
under the Mechanics’ Lien Act. and brought two actions to en 
force payment and realization of their liens, which actions were 
consolidated and tried before His Honour Judge Grant in the 
County Court, lie gave judgment against the World Building 
Ltd. for the $<1,000 above mentioned, and for realization upon 
the liens to that extent, but disallowed the claim for the ha I
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B.C. ancc of the contract moneys for which the certificates had not
C. A.
1914

been obtained. From that judgment the plaintiffs in the action 
appealed, and the defendants the ( oughlans, mortgagees of

Champion the property in question, cross-appealed.

Hl'lMllXlI.
The reason alleged by the plaintiffs for their neglect to ob

tain certificates of the architect was that because the owners or
Macdonald, the mortgagees who were supplying the moneys for the erection 

of the building neglected or refused to pay the amount called 
for by the certificate actually obtained, they had thereby re
pudiated the authority of the architect and dispensed with the 
necessity for obtaining his certificates. That contention is. in 
my opinion, untenable. When these actions were commenced 
the $(i.UUU only was due and payable.

Assuming it to have been proved that the appellants were 
entitled to a lien or liens, and that they complied with the pro
visions of see. 1!) of the Mechanics' Lien Act requiring the filing 
of a claim within the time there specified, the rights thereby ob
tained could only be preserved by the taking of legal proceed
ings within thirty days thereafter to realize their lien which in 
this ease took the form of the actions in which this appeal is 
taken. In said actions they prayed for judgment against the 
defendants not only for the .$(>.000 but for the balance of the 
contract price with respect to which they have not obtained ar
chitect's certificates, and for the enforcement of their lien by 
sale of the property.

In my opinion, an action to enforce, or to use the words of 
the Act, “to realize the lien,’’ cannot be brought until the money 
sought to be recovered by such proceedings has become payable. 
Neither a personal judgment, nor a judgment affecting the pro
perty. could be given in such an action ; no relief of any kind 
could be given. The suggestion of appellants’ counsel is that 
the actions could properly have been brought for the purpose 
of keeping the lien in esse, but he was unable to cite any auth
ority to support that submission, indeed. 1 should have been 
surprised had he been able to find any such authority grounded 
on legislation similar to ours. The argument advanced that 
great hardship might ensue to lien holders where the due date,
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whether by agreement or by reason of circumstances such as we 
find here, should be deferred beyond the time within which ac
tion is to be brought, might very well be directed to the legis
lature which could remedy what I think is a casus omissus, Imt 
hardship cannot be ground for extending by judicial const ruc
tion tin* operation of statutory laws.

This conclusion renders it unnecessary to consider the other 
matters raised in the plaintiffs’ appeal, for if my view he the 
correct one. tin actions as to all matters outside the claim fount I 
ed on the $«,000 certificate could not be maintained, and were 
therefore as to those matters rightly dismissed. This dismissal 
should not. of course, preclude the plaintiffs from suing again 
if and when they have obtained a proper status to do so.

This leaves the cross-appeal of the defendants, the Cough- 
Inns, to be dealt with. This raises a question which has already 
been decided in this Court against these appellants’ contention 
in Imn v. Victoria llomi ('oust rad ion anil I nrcshncnf Com 
IHiMii (1913), I* B.C.R. 3IX, 12 D.L.R. «37.

Both appeals should be dismissed with costs.

I avino, J.A.: I concur in the opinion of the Chief Justice.

Martin, J.A.: -In my opinion the learned trial Judge was 
right in refusing to enter judgment for the plaintiffs for an 
amount greater than was certified to by the architect’s first cer
tificate for $«.000. It is admitted that he was never even asked 
for another one, and also that there was no reason to suppose he 
would have refused it. if asked, and no attack was or is made 
Upon his bomi fuies or otherwise. The excuse advanced by the 
plaintiff’s manager for this strange conduct is simply and solely 
that because the said first certificate was not paid it would be 
“a mere farce” to get others “as they would not honour the one 
we had.” It is hard to treat seriously such a lame excuse for 
failure to comply with the express condition of a contract upon 
which alone payment can be obtained; it is sufficient to say that 
if people will act in such a petulant manner they must be pre
pared to go without payment. It was sought to avoid the conse
il nonces of the absence of a certificate by setting up the cstah-
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Champion

Hviuhno.

Martin. J.A.

lislmicnt of a triiNl that the money to he ruiscd on the security 
of the property should he paid out for the vomplete eonst i net ion 
of the whole building, but suffice it to say that I am unable to 
take that view of the facta.

Then as to the contention that the plaintiff can nevertheless 
aeipiire a lien for a greater amount than he can maintain an ac
tion for ; I should have expected some authority in support of 
such a contention, but we have been referred to none, either in 
the statute or otherwise ; on the contrary, sec. 7 expressly says 
that “the amount of such lien shall not exceed the sum actually 
owing to the person entitled to the lien . . ." and sec. 19 in 
pursuance thereof, requires the affidavit to state “(d) The sum 
claimed to be owing, and when due." So assuming that the lien 
may primarily attach for the full amount yet it is only enforce
able for “the sum actually owing." The lieu becomes merged 
in the action which is brought under sec. 2d to “realize” it, and 
judgment can only lie given to the extent that such action is 
maintainable under sec. 7, i.r., for “the sum actually owing" to 
the claimant.

It follows, therefore, that the appeal should he dismissed.
With respect to the cross-appeal founded on the payroll, sec. 

15. that should also be dismissed. Vf. Turner v. Fuller (1913), 
18 It.t ' R. (19. 12 D.L.R. 2f).r>.

(iAI.i.iiikk, .LA., would dismiss the appeal.

McPhilliph, .LA., concurs with Mavdonau), <'.J.A.

. 1 />/>ra/ and croHH-apitenl dismissed.

N. B

S. C.
1914

WHITCOMB v. ST. JOHN & QUEBEC R. CO
Vnr Union iri ek Supreme Court {Chancery Division). W hite, J.

June 5. 1914.
1. Railways ((Mil—21)—Pkivatk ok farm pkonkixoh — Vvi.vkkt for 

FRKNIIFTS—SPKC’IFle PKKFOKMANCK—DaMAUFH.

An agreement l»y a railway company with the land owner from 
whom it purchased a right of way ami an part consideration therefor 
to huild a culvert ho as not to obstruct freshet overflows which liene 
fited his land, may Ik* the subject of a decree for specific performance 
and the landowner's remedy is not one in damages only if the loca 
lion and character of the culvert required are capable of precise a seer 
tainment.
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| Smith i son v. Cor l,i nn on th «(• \\ orkinylon It. I'o.. 11 Bviiv. 41*7. Ill 
( 'll. BO.'l, a ml Clones v. Staffordshire, L.U. S (li. 125, referred to.] 

-• IvXll.XX XVN l 6 II B 21)—t'l I.XKKT8 AT FAHM VltONNIXliN UKI KASI) AH IT» 
Il X M AliKH FROM “(TlXHTRl'CTIO.N. .XIA1 NTliX XXVI : AM) Ol'KIt ATIOX” 
KFFKIT AN to CIT.VKRTS.

\ vvrluil iigivemviit lo con«tiTivt a culvert so as not to obstruct a 
I'rvslivt overflow which xvns of ImmicIH to the party conveying the right 
of wax may he shewn notwithstanding a release contained in the con 
xexauce of all claims for severance and depreciation arising out of the 
taking or out of the '‘construction, maintenance and operation” of the 
railxxay : such release does not absolve the railxvay from liability in 
respect of its failure to use such means to prevent damage to the 
landowm r as are reasonably possible consistently with the proper eon 
struct ion. maintenance and operation of the railway.

I If. v. Wycombe If. Co.. L.lt. 2 (].ll. .'$10; London and V. IV. If. Co. x 
ttynen Council. HO L.T. 401. 03 J.l\ 205. referred to.]

N. B

8. C.
1014

Whitcoxiii 

& Qukrfc
II. Co

Action against the defendant railway company for specific statement 
performance of an alleged agreement for the placing of a culvert 
for freshet overflows affecting the adjoining land of the plain 
tiffs.

Judgment was given for the plaintiffs for specific perform 
a lice or (at the defendants' option) the payment of a fixed sum,
$1.000.

.1/. O'. Tad, K.C., for plaintiffs.
Ifi n n .1. (htihru. for defendants.

\Y iiiti:, .1. : The facts in this case are as follows : The female Wh,tr f.
plaintiff is the owner of a farm situate in the parish of Oagetown. 
and fronting on the west hank of the St. John River. The farm 
comprises some two hundred acres, of which about fifty are in 
tervale. Prior to the construction of the defendant's railway 
this intervale was overflowed in seasons of ordinary freshet to a 
depth, varying according to the elevation of the soil, of from a 
few inches to seven feet. As the freshet rises the water first comes 
over the river bank near to and at a short distance above the 
upper side line of the plaintiff's farm, when, following depres
sions in the soil, it spreads over the plaintiff's intervale. At 
about the same or a slightly higher rise of freshet the water 
enters Marti’s Lake through its outlet (which is something over 
a mile below the plaintiff’s farm), and diffusing itself over this 
lake (which has an area, as I judge from the plans in evidence, 
of between one and two square miles) flows thence back through
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N. B. a m-«ik. iiiii 1 lowland* adjoining, into Coy Lake. Thin last men
S. C.
1014

tioned lake lies in part on. and in the rear of. the plaintiff’s land, 
and comprises from a half mile* to a mile in area. Thence

Whitcomb through a channel or depression in the soil the freshet finds its

& Qvkrkc
R. Co.

way on to the plaintiff's intervale. When the freshet has at
tained its full usual height the water from the river flows un
checked over practically the whole of the plaintiff's intervale.

The effect of this overflow is to fertilize and enrich the soil 
by the deposit thereon of silt. With the exception of probably 
one year in ten on an average this freshet overflow occurs every 
spring.

The defendants’ railway crosses the plaintiffs' land from 
three hundred to four hundred feet hack from the river hank, 
to which it runs almost, hut not quite, parallel. The railway 
right of way takes about four acres of the plaintiffs' land, and 
the track is carried on an embankment above high freshet level. 
The effect of this embankment, if constructed without a bridge 
or a culvert to permit the overflow of freshet from the river upon 
the plaintiffs' intervale, would be to deprive that part of the 
intervale lying back of the railway of any overflow save that 
which would reach it by way of llartt's Lake, as already de
scribed. Water coming in that way would have little fertilizing 
value as compared with an overflow directly from the river, as 
before it reached the plaintiffs’ land the most of the silt which it 
originally carried from the river would have been deposited.

During the summer of 1912 the defendant company having 
failed, after some negotiations, to reach an agreement with the 
plaintiffs for purchase of the right of way. served notice of inten
tion to expropriate under eh. 91 of the Consolidated Statutes of 
1903. The plaintiff. Eugene l\ Whitcomb, thereupon went to 
Fredericton, and in the defendants’ office at that city had a con
versation with Mr. Howard, who was the agent of the defendant 
company authorized to agree upon terms for the purchase of 
rights of way. During this conversation, or as a result of it. 
both parties came to a verbal agreement that the plaintiffs would 
convey to the defendant company the right of way defined in the 
notice, upon certain specified terms and conditions. In his evi-
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deuce Mi'. Whitcomb does not state this conversation. or the N. B.
torn* therein agreed upon, in any well connected or defined < <
order, being as I inferred from his testimony, and the manner 1R14 
of his giving it. an honest witness, but one unskilled in the use wmmiMit 

of language. But his testimonv taken as a whole, convinces me
Sr. .Iohn

that an agreement was come to between the plaintiffs, acting & Qi khki 
through Mr. Whitcomb, and the defendants, acting through Mi*. (
Howard, as follows, that is to say: That the expropriation pro- 
feedings would be abandoned and that the plaintiffs would ex
ecute to the defendants a deed of the right of way across the 
plaintiffs’ lands upon being paid by the defendants on the execu
tion of said deed the sum of $500; and that in consideration 
thereof the defendant company would construct on the plain
tiffs' land a culvert in the railway embankment at a place on the 
plaintiffs' land to be indicated by Mr. Whitcomb, ami to be 
staked out by Mr. Howard when the latter visited the farm, 
which he promised to do as soon as he could find opportunity.
Nothing was then said as to the kind of culvert to be constructed, 
save that it was to be “big enough to let the water through." As 
Mr. Whitcomb demanded $1.500 for the right of way if no cul
vert was to be constructed, and agreed to accept $500 if one was 
placed on the embankment where he wanted it located, it is quite 
evident both parties understood the culvert was to be of such 
size and character as would permit the freshet from the river to 
freely overflow the plaintiffs’ intervale. Some days later, Mr.
Howard and Mr. Spencer- who was an engineer in the defend 
ants’ emplo.x visited the plaintiffs’ farm, and Mr. Whitcomb 
th<-n pointed out to them where he wanted the culvert placed 
and they said “all right." and set stakes, one on each side of tin- 
place thus indicated, leaving a space between of about twenty 
feet in width, measured along the light of way. Some talk then 
occurred as to the kind of culvert, and Mr. Howard said the) 
would put in galvanized iron pipes. To this Mr. Whitcomb re
plied that “1 told him I thought it would take quite a number to 
let that water through, but as long as you get it there that is all 
I care about." He added, “T think another culvert would be 
better, a regular culvert, and Mr. Silencer says. We could put

.10—IS M R
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N. B. in a rail culvert/ and hv explained to me that they could build 
s. c. up on each aide a sort of cement, and then put steel and iron 
1914 rails in. and put the railroad on that, which would not bo so

Whitcomb expensive, and I said, ‘ I don’t care what it is so long as you put 
it in and do as you agreed.’ ”St. John

& Quebec Some time after this Mr. Dunn, acting as the defendants'
J__ ’ solicitor, brought to the plaintiffs the deed of the right of way,

white, which the latter duly executed, and Mr. Dunn thereupon paid 
them the $500 as agreed. The consideration stated in the deed 
is $1.

The stakes mentioned were set out, before the deed was ex
ecuted. and the defendants afterwards constructed their railway 
embankment up to these stakes, but left the space between the 
stakes open, and it now remains open, save that the defendants 
have erected a temporary trestle there to carry over this open 
space their line of rails so as to afford passage for construction 
trains.

In the following summer—the summer of 1913—Mr. Whit
comb having heard that the defendant company proposed filling 
in this open space with a solid earth embankment, went to 
Fredericton, and there saw Mr. Thompson, the defendants’ 
Chief Engineer, who had been present during part of the nego
tiations referred to between Mr. Howard and Mr. Whitcomb, 
which culminated in the agreement stated. Mr. Whitcomb says 
Mr. Thompson was not present when the agreement was finally 
come to, but that Mr. Howard, before the agreement was finally 
reached, went across the hall to see Mr. Thompson, and on com
ing back said the company would agree.

Mr. Whitcomb states that when he saw Mr. Thompson on tin- 
occasion stated, during the summer of 1913, a conversation be
tween them took place, part of which is as follows :—

I asked him I Thompson ) if it were true that they were going to till it 
up. lie said it. was. I asked him what kind of a way that would he to keep 
his word, and he went on saying it was for my benefit to shut it up. . . . 
I said. You break your word with me if you shut it up. or words to that 
effect. I know the words he used to me. <J. What did he say Y A. lie says. 
“1 know we promised to put it in. hut I don't think it would In* as well 
for you as it would Ik* to shut the place up."



18 D.L.R. WHlTVOMit \. St. .lulls H. Co.

Mi*. George Me Knight, an engineer, gave evidence on behalf 
of the defendant, lie had taken levels, and made measurements 
upon the land with a view of shewing the manner in which, and 
the channels by which, the freshet got upon the plaintiffs’ land 
and how it would be affected by the filling in solidly of the em
bankment. The result of this survey he embodied in a plan, 
which is in evidence. This evidence was adduced in the attempt 
to prove that inasmuch as the plaintiffs’ intervale was flooded in 
freshet time by the back flow from limit's Lake, the building of 
a solid embankment, as proposed by the defendant, would cause 
the plaintiffs no injury. I cannot accept that view, for the rea-* 
son already intimated, that the overflow directly from the river 
would carry to. and deposit upon, the land much more silt and 
fertilizing sediment than would such an overflow reaching the 
intervale by the roundabout way to limit’s Lake. Mr. Mc
knight also testified that it was usual for an opening such as that 
between the stakes mentioned to be left during the construction, 
at places where the company had reason to think they might re
quire a culvert for purposes of drainage : and on cross examina
tion he said that if an agreement was made to put in a water
course either by a bridge, pipes, or culvert, the opening referred 
to was such as would be lett for the purpose of const ructing such 
work.

N. B.
S.(\
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Whitcomb

& Quebec 
R. Co.

Mr. Howard was called by the defendants, and denied having 
made any agreement with the plaintiffs as alleged by Mr. Whit
comb. Neither Mr. Spencer nor Mr. Thompson gave evidence. 
It was explained by defendants’ counsel that Mr. Spencer was 
out of the province and could not be found, but no reason was 
given why Mr. Thompson was not called.

I believe and accept the evidence of Mr. Whitcomb, and find 
as a fact that the contract with the defendant was made as stated 
by him. It does not appear that in making this contract anything 
was expressly mentioned as to the defendant agreeing to continue 
the culvert during the existence of the embankment, but 1 think 
it clear that both parties understood it to be part of the 
agreement that the culvert stipulated for was to be continuously 
maintained by the defendant. This appears to me to be a neces
sary inference from what was said.
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No question was raised, or defence made upon the Statute of 
Frauds. It is not disputed that, unless otherwise ordered by the 
Court, the defendant refuses to construct the culvert in question 
and proposes to fill in the gap left in the embankment. Vndcr 
theNe circumstances 1 think the plaintiffs are entitled to relief.

The plaintiffs’ claim as stated in the pleadings is:

I, For s|n‘vilir iM'ifni'iiiioive nf tin- Hgrmiiviit. 2. For mi injunction to 
restrain the defendant from tilling up the gap mentiom-il. :i. For a manda
tory injunction to compel tin* placing of such culverts, waterway* or open
ing for the water to How through. 4. For damage-*.

The defence was based on the following grounds:

(a) A denial of the alleged contract. (In Claim that the construction 
of the culvert according to the contract alleged would he of no lieneflt 
to the plaintiffs, (cl A* to spirille performance or injunction, that dam 
ages would he an adequate remedy, (ill The contract is too uncertain to 
enable the Court to decree specific performance.

Mr. Guthrie upon the argument further claimed that by a 
clause in their deed of the l ight of way the plaintiffs released the 
defendants from any claim arising, or which might arise from 
obstruction by the railway of the How of the freshet upon the 
plaintiffs’ lands. The claim thus relied upon reads as follows:—

And the grantors further release the railway conipam from all claims 
and demands for severance ami depreciation arising out of the taking or
expropriation by the railway company of the said lands and .........mstruc
tion. maintenance and operation thereon of a line of rail wax and other

but I do not think this clause has the effect the defendant con
tends it has. It does not. in my opinion, absolve the defendant 
from liability where the company fails to use such means to pre
vent damage to the plaintiff as are reasonably possible, consis
tently with the proper construction, maintenance and operation 
of their railway. Our Act differs in its language from the Eng
lish Railways Clauses Consolidations Act. and possibly fails to 
define as clearly and fully as does the English statute the powers 
of tin- company in respect to the acquisition and user of its 
lands. But reading the provisions of our Act. and especially 
sub-secs. 2, 5, and 7 of sec. 7 I think the legislature evidently 
intended on the one hand to give the company certain specified 
powers essential to the construction, maintenance and operation
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oi this road, and on tin- other to protect as far as possible con
sistent I \ with such first mentioned purposes the rights of owners 
of adjacent lands. I cannot think it was ever intended to auth
orize the company in the exercise of its franchise to do any act 
injurious to adjacent owners where the doing of such act was 
not reasonably necessary for the construction, maintenance or 
operation of the road. Save in so far as it is expressly author 
ized by the Legislature, the company is subject, like any other 
property owner, to the law crystallized in the maxim “Sit uteri 
tuo lit tilienuin non hi it us.“ See /{it/. \. Wi/combt It. Co.. L.lt. 
2 (J.B. -MO. cited and followed. Lout I tin anti A. IV. It. Co. \. 
Otfirt u District Council, SO L.T. 401. <»•'» .l.l\ 29Ô. The effect of 
the clause in question is I think to release the defendant from 
any claim in respect to damages arising from acts which the 
defendant is authorized to perform, and it cannot be construed as 
a grant of authority to the company to do unnecessary damage. 
It does not override the verbal agreement made by the defend 
ant to construct and maintain the culvert, but on tin- contrary is 
quite consistent with such agreement. That the tilling in by an 
embankment of the gap left between the stakes referred to is 
not reasonably necessary under the circumstances is. I think, 
apparent from the evidence of Mr. Mcknight, and from the 
fact that the defendant agreed to place and maintain a culvert 
there.

As to the question of uncertainty in the agreement I confess 
that upon the hearing I entertained considerable doubt as to 
whether the contract was sufHcientlv definite as to the size and 
character of the culvert to be constructed to enable me to decree 
its performance. But on further reflection, and after a con
sultation of authorities, I am now satisfied that the agreement is 
sufficiently certain. It is clear that the culvert agreed upon is 
not to be wider than the space between the stakes mentioned. 
Manifestly it need not be higher than the high water mark, 
which Mcknight’s evidence shews is easily ascertainable from 
the marks left on the land by previous freshets. Between these 
limits the culvert is to be of such size as to permit free passage of 
the freshet from the river on to the intervale back of the railway.
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The nIzv required tor kuvH purpose is. I think, easily aseert h ni
able—vert ut a est t/aod eertum reddi potest. The eharaeter of 
the eulvert. apart from its size, is immaterial, provided the open
ing is so made and maintained as to permit free passage of the 
water. Upon the question of certainty sec Fry oil Specific Per
formance, p. 4!l. and eases there cited. particularly Sanderson v. 
Coekermitnth d" Workinptan It. Co., 11 Heav. 407. 19 L.J. Uh. 
503. also Brown Theobald on Railways, p. 111. and cases cited.

I do not think that in this ease I could give re
lief to the plaintiffs by awarding damages. Up to this time the 
opening left as mentioned in the embankment remains unob
structed. The plaintiffs, therefore, have as yet suffered no dam
age. Should the opening be closed it is impossible to forecast 
how long the defendant will leave it so. Again, the quantity of 
silt and sediment carried by the freshet varies from year to year. 
Upon this question of damages see ('hurts v. Staffordshire lot
teries Waterworks Co., L.R. N Uh. 125 at 142-3.

But while 1 cannot give damages in lieu of specific perform
ance 1 eau 1 think give the defendant the option of paying to the 
plaint ill's the sum of $1,000 in substitution for performance of 
contract; and this for the reason that the plaintiff's themselves, 
prior to. and at the time of, the making of the contract offered 
to take $1.500 for the right of way. and for all injury they would 
sustain by reason of the filling in of the embankment. The plain
tiffs have received $500 for the right of way, and they cannot 
object if in lieu of the culvert stipulated for they receive all they 
asked as compensation in case no culvert were to hr constructed. 
It appears only right to give the defendant this option, because 
it would seem that when the company agreed to build the culvert 
it was in contemplation to build one of corrugated iron, similar 
to others then in use on their railway. The government, however, 
now refuse to allow culverts of that character. The result is 
that to construct a culvert that will fulfil the contract and at the 
same time meet the government requirements will cost a much 
larger sum than the defendants contemplated when they made 
their agreement with the plaintiffs. This, of course, does not 
justify the defendant company in breaking their contract : but

9199
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the circumstance*. I think, wiimint me- in giving them the option 
to pay the sum of $1,000 ;is substitution for spécifié perform
ance. But whether or not 1 am light in thinking the facts 
would give me such power, there can be no question about it in 
this case because the plaintiffs by their counsel during the argu
ment expressly consented that I should, if I saw fif. give the de 
fendant such option.

Neither do I think I should decree specific performance by 
the building of a culvert if the defendant preferred to leave 
the opening bet ween the stakes mentioned free and unobstructed, 
or to place a bridge there which would serve all the purposes 
of a culvert.

In addition to claiming upon the grounds mentioned the 
plaintiffs further claim that, failing to obtain relief by way of 
specific performance, they are entitled by law. and apart from 
any agreement, to an injunction restraining the defendant from 
obstructing the flow of freshed water over their intervale. Tiny 
claim this on the ground, that while by their deed of the l ight of 
way they must be taken to have given to the defendant the right 
to build all embankments and works necessary to the construe 
tion and maintenance of the railway upon such right of way. 
yet this does not authorize the company to obstruct the accus
tomed flow of freshet over the plaintiff’s intervale unless such 
obstruction is necessarily incident to the proper construction or 
maintenance of the railway; and as proof that a solid embank
ment is not necessary for such purpose they point to the evi
dence of Mr. McKnight that when it is desirable so to do for 
purposes of drainage the company of its own motion leaves open
ings in its railway embankments such as the plaintiffs ask to 
have maintained on their land. Mr. Teed referred on this point 
to the New Brunswick Railway Act (Consolidated Statutes. 
1903, ch. 91, sec. 7 (4) and (5) ) and cited Hr y v. Wjicotnbi. L.R. 
2 Q.B. 310; Brisco v. Brail Eastern II. Co., L.R. 1(1 Kq. 03(1; 
Pugh v. Bolden Valley II. Co., 1"> Ch. I>. 330; Van Horn v. Brand 
Trunk II. Co., Î) V.C.C.IV 204. I should perhaps say that at the 
close of the hearing at Fredericton it was arranged that in order 
to avoid prolongation of the case into another day counsel on
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NB. both sides would submit tu me in writing any further argument
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which they wished to make, at the same time furnishing the 
other party with a copy of the same, and it is in that way Mr.

WllITOOMII Teed submitted argument upon the ground last mentioned.
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As 1 have reached the conclusion that the plaintiffs are en
titled to relief by way of specific performance it is not necessary
that 1 should deal with this last contention. Should 1 prove to 
be in error in the conclusion 1 have arrived at upon the first 
branch of the plaintiffs’ case, the facts 1 have found in that con
nection will. 1 trust, enable the Court on appeal to deal with 
the alternative claim, which 1 have not decided. The decree will 
be according to the following minutes:

Declare that the defendant company having given notice of 
expropriation proceedings instituted to acquire a right of way 
for the defendants’ railway across the land of the female plain 
tiff situate in Queen’s County, an agreement was thereupon 
entered into between the plaintiff and defendant that the plain
tiff should execute and deliver to the defendant company a deed 
conveying to the defendant company the lands required for said 
right of way and that in consideration therefor the defendant 
would, on receipt of said deed, pay to the plaintiffs the sum of 
$500 and would place and maintain upon the land so conveyed 
a culvert through the embankment of said railway of sufficient 
width and height to permit the freshet waters from the St. .John 
Hiver to flow as heretofore upon the intervale of the plaintiffs 
lying north of and adjoining said right of way. and that said ex
propriation proceedings should be discontinued.

And it appearing that pursuant to said agreement the plain
tiff did on November 7. 1912, execute and deliver to said defend
ant company said deed conveying to the defendant said right of 
way as aforesaid, and that the defendant company on receiving 
said deed paid the plaintiff said sum of $500 and that said ex
propriation proceedings were discontinued.

And it further appearing that in pursuance of said agree
ment and prior to the delivery of said deed the plaintiffs and 
defendant company agreed upon the location for said culvert, 
and that the defendant company thereupon with the assent of
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tin* plaintiff lix<-<l on the line of «aid right of way two stakes 
about. 20 ft. apart marking and defining said location so agreed 
upon, and that the defendant has. since said stakes were so 
fixed, built the embankment of said railway up to said stakes and 
has left the space between said stakes open and unobstructed by 
said embankment, and as the land there originally was when 
said stakes were so fixed.

And it further appearing that since the delivery of said deed 
the defendant company has informed the plaintiffs that the de
fendant does not intend to construct such culvert as aforesaid, 
but proposes to till in the said space left between said stakes with 
a continuation of said embankment.

56»
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And it further appearing that prior to the entering into said 
agreement the plaintiffs offered to the defendant to execute and 
deliver said deed to the defendant without any stipulation on 
the part of the defendant to construct and maintain such cul
vert, and relieving the defendant from any liability to con
st met or maintain the same, if the defendant would pay the 
plaintiffs the sum of $1,50(1 for said right of way and as full 
compensation and satisfaction for all damages or injury the 
plaintiffs may hereafter sustain by reason of the shutting off by 
the railway embankment of said How of freshet water, which 
last mentioned offer the defendant declined to accept; and it 
appearing that at the time the said agreement was entered into 
the defendant then may reasonably have exported to have been 
able to construct the culvert as agreed upon much more cheaply 
than may now be possible owing to the government having since 
imposed more stringent and onerous regulations as to the kinds 
of culvert permitted on said railway than were then in force: 
and the plaintiffs having consented that the defendant shall have 
the option of paying $1,000 as herein authorized in substitution 
for specific performance of said agreement and that plaintiff 
will accept the same if so paid in full satisfaction for all dam 
ages the plaintiff shall or may hereafter sustain by reason of 
the construction or maintenance of the railway embankment 
without any such culvert therein as aforesaid.

Declare that the said agreement to construct said culvert 
ought to be specifically performed by the defendant.
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That the defendant is hound to const met and maintain 
through its said embankment on its said right of way upon the 
said lands no conveyed by the plaintiffs to the defendant and at 
the place so located and agreed upon between the plaintiffs and 
defendant, being the space in the said embankment so left un
filled and so defined by the said two stakes, and being about 20 
feet wide, a culvert of sufficient height and width to permit the 
freshet waters from the River St. John to flow as heretofore 
upon the intervale lands of the plaintiff lying north of and 
adjoining the said right of way, but let the defendant company 
be at liberty within 20 days from the settlement of this decree to 
pay into Court the sum of $1,000 in substitution for such spécifié 
performance and in full satisfaction of all injury or damages 
which the plaintiff may sustain at any time hereafter by reason 
of the nonconstruction of such culvert in the railway embank
ment. and upon said payment into Court of said sum of $1.000 
and notice thereof to the plaintiff's solicitor the same shall be 
allowed and accepted in substitution for specific performance of 
said agreement.

Let the defendant, its servants, contractors and agents be 
restrained by injunction from filling in or maintaining an em
bankment or from otherwise obstructing the flow of freshet 
water from the St. John River over or through the space desig
nated as aforesaid by and between said two stakes, save only by 
an embankment in which is placed and maintained a culvert in 
specific performance of said agreement as hereinbefore declared 
and unless the said sum of $1.000 be paid into Court for the 
purposes aforesaid within the time aforesaid allowed for pay 
ment thereof, and notice thereof Is* given to the plaintiff’s soli 
eitor as aforesaid let such injunction be perpetual, but upon 
such payment into Court of said sum of $1.000 let such injunc
tion cease and terminate. Let such sum if so paid into Court Is- 
retained in Court until this suit and any appeal herein is finally 
determined and at an end, and he then paid to the plaintiffs 
unless in the meantime the Court shall otherwise order.

Let the defendant company have the right to serve upon the 
plaintiffs’ solicitor a plan of the culvert the defendant proposes
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to coimtI'lict in specific pcrfonmmcc of said agreement, and if 
tin* phiiiitifl's fail within ten days after such service to serve upon 
the defendant s solicitor a notice specifying objections to said 
plan and the culvert thereby proposed to be const meted, then 
a culvert constructed by said defendant in accordance with said 
plan shall be deemed to be constructed in specific performance 
of said agreement. In the event of any between the
parties as to the work done or to be done in specific perform
ance of said agreement, or its sufficiency, let either party have 
leave to apply to the Court. Let the defendant pay the costs of 
this suit. It is adjudged and ordered accordingly.
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Judyment for ylainliffs.

REGINA PUBLIC SCHOOL v. GRATTON SEPARATE SCHOOL AND SASK 
CITY OF REGINA ___ _

Saukutcheiran Supreme Court. Iliiuttnin. Xi irlaiuls, Laniont, ami
f.VcW. ././. July IS. IHI4. ,nl4

1. Schools i jj I—11 Separate schools—Sic . 17 of Saskatchewan Act
—Whose “hiuiits anii phivileoes” a hi pulseumii thereby.

Sir. 17 cif tin1 Saskatchewan Act which preserved any light nr pri 
vilegc with respect In separate schools which any class of persons had 
at the date of passing the Act operates only in favour of 
the minority in any school district: the majority in a dis 
trift had no "rights or privileges" with respect to separate schools 
because the school of the majority whether Protestant or Itnmau ( nth 
olic is in Saskatchewan always the "public school.’'

J W'iiniipt t) v. Harrell, 7 Man. I..IS. 273, |1802] A.t '. 443 ; Campbell 
v. Spot I isicumh . 3 II. & S. 700, referred to. |

2. Statute* i § I—I)—Enactment--Validity Saskatchewan Sciiooi
Assessment Act—Separate Schools—Taxes—Companies.

Sec. 03« of tin1 School Assessment Act. It.S.S. ell. 101. a- added by 
Sask. statutes of 101-13. ch. 3<i. whereby in default of notice being 
given by a company under sec. 03 for an apportionment of its school 
taxes after notice from a separate school hoard, such taxes shall he 
divided between the public and separate schools on the basis of the 
ratio of non-corporate assessments to each, is within the legislative 
power of the Saskatchewan Legislature.

( Ile y ilia Publie Sellout v. (irattou St purah School ami t'itu of 
llepimi, reported herewith. IS D.L.R. 572. allirmed. |

3. Schools (g IV—74)—Taxation—Companies Separate schools
School Assessment Act. It.S.S. cm 101.

Sec. 03(1 of the School Assessment Act. It.S.S. ell. HU. as added by 
Sask. stat. 101213, ch. 30. applies to all companies assessed in a 
school district and is not limited to companies which had shareholders 
of the religious faith of the separate school ; the basis of distribution

A-D
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is il»- vu tiw assessable property of the company in the district ami
not merely it* leal estate ns umler see. 98.

| Ifi fliml I’lililii School \. Urn!ton Si/mnili School owl ('itft «/
Ih yi no. re|M»rteil herewith. IK D.LIt. .*>72. nllirmeil : The Unie of line
clench, 15 IM). Kti, applied. |

Stated ensv for the opinion of the Court (by way of appeal 
from the judgment of Brown. J.. dated May lb. 1914) as to jur
isdiction of the Saskatchewan legislature to enact see. 93#i of 
School Assessment Act (sec. 3. eh. 3ti. 1912-13 Sask.). and upon 
the efl'eet of the section as to the right id' Separate Schools to 
taxe:; from certain companies omitting to give notice under sec. 
93 of School Assessment Act, R.K.S. eh. 101.

The appeal was dismissed sustaining sec. 93#/ and (New- 
i.ands, ,1.. dissenting) also aflirming the trial Judge as to the 
effect of the section.

(I. II. Ilarr, for plaintiff, appellant.
Il V. Mtnlhntahl, K.(\, for defendant, respondent.
(I. /*’. Blair, for the applicant, the City of Regina.

The judgment appealed from was in effect as follows ren

dered by Brown, J. :—

This is mi interpleader issue which conies before me hy way of a "spe
cial ease." ami involves the determination of the respective rights of the 
plaintiffs ami the defendants to certain school taxes collected hy the ap
plicants.

’I he <! rattan separate school is a Homan Cat Indie separate school es 
tahlished in the Regina public school district. All the assessable property 
of sonie 159 com pa nies (the word "company" includes corporation) which 
is within the limits of the plaintilf's school district was entered, rated 
and assessed for the year 1918 upon the assessment roll of the applicants 
for such school district, and the taxes have been or are lieing collected as 
payable to the plaintilf school district. In no case has any of the com 
panics referred to given a notice requiring any part of its property to lie 
entered, rated or assessed for the pur|iosc* of the said separate school, and 
each of the said companies has been duly served with the notice prescribed 
bv see. 9.8#» of the School Assessment Act. The plaintills claim to Is- en 
titled to the whole of the said taxes, whereas the defendants claim to lie 
entitled to a portion thereof.

In order to understand the point at issue, it is necessary to consider 
the following legislation : sec. 98 of the School Assessment Act. lieing eh. 
101 R.S.S. ; sec. 93a. which is an amendment to the aforesaid Act. and was 
enacted by sec. 3, eh. 39, of the statutes of Saskatchewan. 1912-13, and 
Is-came effective January II, 1913; and sec. 93h, which is a further amend
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ment «ml was enacted by «v, II. eh. 30 of the statute* of Saskatehexvan, 
1913. hihI Israme effective Dimi'iiiInt lu. |fl|;|.

See. 93 ft <1 i<l not ooiiii* into force until aftvi thv matt vim in question in 
this action a row», ami therefore is only referreil to by wax of illumination. 
The defendants base their claim to a share of the taxes on we. 93». The 
admission of facts that is made in the »|M*eial caw shews that all eondi■ 
lions neeessarx to make 93» fully applx to the taxes in i|iiestion had lieen 
fully performed, and therefore, if etfWt is t.i lie yiveil to that «i-etiou at all. 
it seems cleat that the defendants must succeed.

The plaint ill's contend, however, that sec, II.'to should not Is* given elfirt 
to. and for two reasons: i I i it is meaningless, and therefore a nullity, and 
(2l it is iilira rirrn the legislature.

As to the lirst objection : the trustees of a separate school district can 
oui) take advantage of sec. 93» "in the event of any company failing to 
give a notice as provided in see. 93." and it is contended that see. 93» thus 
contemplates that even company has the poxver. under see. 93. and xxithin 
the limitations of that section, to decide lioxv its property shall he assessed, 
mid that in so deciding shall give a notice, whereas in reality, under see. 
93. if a company decides that all its proper!) is to lie assessed for publie 
school purposes no notice whatever is required or contemplated. That 
section requires a notice only in the caw of a company that wishes to von 
tribute a portion or the whole of its taxes for separate school purposes. 
It is argued that it is meaningless to speak in sec. 93» of a compati) "fail 
ing to give a notice" when as a matter of law the company is not required 
or expected t< give a tty notice. It may lie that the wording of sec. 93» is 
somewhat defective in this respect, and that there is in consequence some 
ground for the argument advanced : but it. is the duty of Courts to ax’oid 
if possible such a construction as xvotild render a statute a uilllit). I have 
no doulit. from the language used, that the legislature intended that even 
company xvhicli gave a notice in accordance xvitli the provisions of section 
93 should In* exempt from the provisions of 93» and that, as to all other 
companies, they should be amenable to the provisions of see. 93». Such a 
construction does not require any straining of the language used, nor any 
stretch of the imagination, but max. I think. In* fairly said to In* the sen 
fdlile meaning of the language used.

As to the second objection : it is contended that the legislation ptt* 
judicially airccts the plaintiffs and every public school district and ever) 
public school supporter in the province, and that in consequence it is ultra 
rirrn till* legislature, prior to till* enactment of sec. 93». all till* taxes re 
cuvera hie by municipalities or school districts from companies for sehisil 
purposes were available for the public school except as otherwise provided 
by s«s*. 93. This sec. 93. or one similarly worded, has Ims*ii in force for a 
great many xears. I have traced it ns far back as |H9tl. where it appears as 
sec. 123 of the School Ordinances of the North West Territories of that year. 
1'mler and by virtue of the provisions of sec. 93. any company desirous of 
having any portion of its property assessed for separate school purposes 
xvas required to give a notice to that effect, and. in view of the proviso to 
that section, no company could give such notice unless one or more of its 
shareholders were of the separate school religious faith. Companies xvliosc
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pro|M*rty would Is- liable to assessment may Im- <livi«l<‘d into three classes-— 
elans A. where all tin* shareholders nre of tin* Protestant faith: «dass II. 
win'll' all tin* shareholders an» of lin» lloinan Cut Indie faith: elans ('. where 
aonie of the shareholders are of one faith ami some of the other. In ap 
plying tin- provisions of sec. 93 to the ease at liar, where the separate 
school district is lloinan Catholic, a company In-longing to class A could 
not give notice under see. 9.1 for the simple reason that none of its share
holders are of the lloinan Catholic faith, and in consequence all the taxes 
payable by such company would la* available for public school purposes; a 
company Isdonging to class It could give a notice requiring all its property 
to Is- assessed for separate school purpose*, but if it did not give such 
notice then all the taxes payable by it would lie available for public school 
purposes; a company ladonging to class t could give a notice requiring a 
portion of its property to be assessed for separate school purposes, and 
such portion would be dependent upon the amount of stock held b\ Homan 
Catholic shareholders in the company as compariil with that held by I'ro 
testant shareholder*, and here again, in the event of the company not giv 
ing a notice, the whole of the taxes would lie available for public school 
purposes. It is therefore to lie noted that in the event of a company not 
giving a notice, all the taxes payable by the company would lie available 
for the public school, and this would Is» the result irrespective of which 
one of the classes, ns aforesaid, the company belonged to. It was urged, 
and. I think, fairly urged, that it is only an exceptional case when a com
pany will give any such notice, and for two reasons. The very existence 
of the separate school has been brought about and continued by the re
cognition of and in deference to a religious conviction upon the part of its 
supporters, but a company as such has no religious convictions, and can 
have none; no more has it any children to educate, nor can it have any. 
So. that, while a company may lie very much interested in not paying any 
more taxes than it is compelled to pay, it may, for the reasons aforesaid. 
Is» said to Is» disinterested as to the use made of the taxes which it is 
compelled to pay. And again, a company, for business reasons alone, apart 
from anything else, is not likely to introduce religious questions into the 
conduct of its business affnirs. For these reasons the chances of a company 
giving any notice under sirtion 93 are comparatively slight. That this is 
so is perhaps ls*st illustrated by the case at bar. Of the 159 companies 
whose taxi»s are in question, not one has given any notice, ami. except for 
and apart from the provisions of sec. 93o. all the taxes of all these com 
panies would Is» available for public school purposes. Sec. 17 of the Sask 
a telle wan Act, to which I shall have reason to refer more particularly fur 
ther on in this judgment, while it secures the rights and privileges to the 
separate school as to the matters in question, does not in any way extend 
the same. And so it may Is* said that, until the enactment of sec. 93«, it 
has always lieen the jMdiey and effect of the law to give the public schools 
the ls'iiefit of practically all the taxes collected ih that way from com 
panics. It now becomes necessary to consider in what way this law is 
affected by sec. 93«, and in doing so 1 think it well to also consider sec. 
936. which very materially modifies the effect of see. 93a. Briefly, the 
changes thus brought alxnit may Is- said to lie: ( 11 A company whose share



18 D.L.R. | Reuina P. School v. (Iratton S. School.

hedelers iirv «Il |>nLIi<- school -11111»>i ter* mux . Iiy ||ling a *tate-me*nt eluly 
verifleel. re-epiire nil it* taxe* to be* eh-vote-d to public sclmol purpose**; rJi 
A company tlint. van slu-xx that it is practically impeissihle. eixving to the 
iiiimls-i of its sha relmbler* nml tlivir xviilv distribution in peiint of resilience 
to Hwvrtain the |iro|Nirtion* of the stock of the coni|iany livlil by Protest 
ants ainl Roinim fat holies re-*|ie*eti vely. may ns|iiirc its taxes to he a|> 
plieil as il sees III : i .11 Any company xvliieh e|oe*s not take *Io|k in imlieate 
lioxx ils taxes are to lie applieil shall lie amenable to the provisions of see 
HMi/. ainl liable, under the provisions >>f that section to have its taxes ap
plied partly for separate school purposes and partly for publie school pur 
poses, the division liedng made in the ratio xvliieh the total assessed value 
of assessable property assessed to person* other than companies for sep
arate school purposes hear to the total assessed value of assessable pro 
petty assessed to persons other than companies for public school purposes. 
The most striking change thus brought alsuit. and the one most likely to 
prove prejudicial to the public school and the public school supporter, is 
that, whereas, under the previous law. in the event of a company taking 
no action in the matter, all the taxes payable by it went to the support of 
tlie public school, now. under the amended law. in the event <if the com 
puny taking no action, these taxes are divided Is-txveen tin* public and the 
separate schools in the pro|Mirtion above indicates! ; ami, as tin* chances are 
against companies taking any action, for reasons already given. so ipno 
fart" are the chance* in favour of the separate1 school sharing these taxes 
xvitli the- public school. I am prepared, therefore, to mlmit the* cemtention 
made by the* Icarm-el cilllisel for the- plaintiffs that the* plaint ill's ami 
«•very public sclmol district ami every publie- school sup|Kirter (that is. 
where a separate sclmol elistrict exists) are* prejuelicially affected by the 
legislatieui c-iniplailieel of. Having re-ncheel the- coiie-lusion nfori-saiel. must 
the- legislatieui on that ae-i-ollllt Is- lie-lel to Is- nihil rins the- legislature' I 
am of the- contrary opinion. Vemnsel for the- plaintiff bases hi* argument 
ein subset-. (If e>f se-c. 17 of the Saskatchewan Act. "I hat section, when 
emlioilicel in the- It.VA Act as applie-el te> this preivince-. re-aels as follows: 
In and feir the Province e>f Saskatchewan the legislature may exclusively 
make- laws in re-latiem t>> eelue-atiem. subject ami ae-e-eireling to the- follow 
Ing provisions: —

"'ill Nothing in any such law shall prejuelicially alfe-ct any right eu 
privilege xvitli re-spe-ct to se-parate sclnnils which any class of pe-rsons have 
at the elate eif the- passing >>f this Act. under the- terms eif chapters 20 ami 
SO eif the- Orelimmce-s eif the- North-West Territories pa«se>il in the- year 
ItMil or xvitli respe-ct to re-ligious instruction in any public or separate 
school as provieh-el for in the saiel Ordinances."

This section eloe-s not mean that no legislation shall lie enacte-el in the 
inte-re-sts of separate schools xvliieh prejuelicially affe-ct* the- public se-heml 
or the public school supporter; it nie-ans, rather, that no legislation shall 
I*- passe-el which shall in any xvay curtail the- rights eir privilege* xvliieh 
any class of pe-isons have to or in se-parate schools. In either worels, it 
is separate school protective b-gislatiein. affeireling preitectieui for. hut neit 
prote-e-tieni against, separate* schoola. In view eif this section, the* legislature 
m.iv neit eleprive the separate sclmol of its rights ami privileges, but there-
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it nothing ill tin* swtion which curtail* the |*iwcr of the legislature ill 
extending these rights nmi privileges, even though, in doing so. the public 
school and public school supporter limy he prejudicially affected. If any 
authority other than the wording of the section itself were necessary to 
shew this to lie the correct view. I might refer to the following eases : the 
f'i/ii of Win ni/nil \. Itnrrrtt and f 'if// of Winnipeg v. I.niiaii, |1S«.»2| A.V. 
445; It rn pli fi v. \ II I/.Hi ii. nf Unniliiliii. |1H95| A.t 202. The Lord ( ban 
eel lor. in giving the judgment of the I'rivy Council in the latter ease, is 
reported at p. 215 as follows:

“It was not doubted that the object of the 1st sub-section of see. 22 
was to aIford protection to denominational schools."

And this statement of the Lord t haneellor. which was made with refer 
cnee to suh-scc. ill of see. 2‘2 of the Manitoba Act. would lie equally ap
plicable to suh-sec. ill of see. IT of the Saskatchewan Act. So that the 
very reasons which Mr. Harr urges in favour of his contention that see. il.'Vi 
is n 11 in virvH the legislature are, in my opinion, reason* for holding that 
it is in Ira ririn.

Mr. Harr raised sonic other objection* to the legislation which I think 
I can dismiss by the mere statement that they appear to nio to be -implx 
objections of policy. I have nothing to do with the poliex or impolicy of 
the legislation: that is entirely for the legislature. In the result I would 
answer questions i n i and (e) in the allirmative. The plaint ill's must pay 
I lie costs of Isitli the defendants and the applicants.

11 ai’ltain, concurred with Lamont, J.

Xian lands, ,1. (dissenting in part) :—The above named par
ties have stated a ease for the opinion of this Court, setting out 
that certain companies, a list of which is attached to the said 
case, have not given a notice under sec. 91$, of the School Assess
ment Act. eh. 101. R.S.S.. requiring part of their property to be 
assessed for the benefit of the (Iratton Separate School, that the 
notice specified in sec. 93«, being sec. 3. of eh. 3(i. of the Acts of 
1912-13, amending said Act has been served by said (Iratton 
Separate School District and ask this Court to answer the fol
lowing questions:—•

in i lliid the Saskatchewan legislature juridiction lu enact *ee. n:u 
of the School A**e*wment Act. I icing *ec. .'t, eh. .’til, of the statutes of Sa*k 
atehewan. 1912-15? i h I If qilewtion (ill Ik- answered in the negative, ha* 
the defendant the right it claim* to a portion of said taxes? m If que* 
lion in i lie answered in the allirmative has the defendant the right it 
claims to a portion of the *aid taxe*?

As to questions (a) and (b) I will only say that 1 am of the 
opinion that sec. 93« is within the powers of the local Icgisla-
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lure. (Question (a) h!iou1«I. therefore, he answered “yen,” and, 
having given that answer, question {b) <loes not require an an
swer. In order to answer question (<•) it is necessary to consider 
the meaning of see. 9 .‘he This sect ion is an amendment of the 
School Assessment Act. In construing this Act I am guided by 
the rules for the construction of statutes laid down in Soil, < hi 
v. JolmstoH, 2 Ex. 250, 272:-

Wv propos.' («lid III!' ( null I 1-1 vniistnir till- Act. Hrnirdillg In III!' 
legal rule* fnr tin- interpretation of xhtliiii--. |»riti<*i |ui II y liy tin- word* nf tin 
Ktiiiuii ilsdf, wliivli we arc in rend in their ordinary sénat*, ami only to 
modify or niter su fm as it may lie neeenaury In avniil mime manifest 
absurdity or incongruity, but im further. Il is proper also In ennsider; 
(I) the stale nf the law which il propone* nr |mr|iorts to alter: l‘J i the 
misvbiel wliicli existed ami which il was intended to remedy, and <3) the 
nature nf the remedy provided, ami then tn look at the statutes in pari 
mail iia as a means of explaining the statute. These are the proper modes 
nf ascertaining the intentions nf the legislature.

h’irst, then, what in the law which sec. 9'la proposes to alter. 
This law is contained in sec. 93, of the School Assessment Act. 
and may be briefly staled as follows:—

Where a separate selcml e\j*ts within a municipality a company may. 
by notice, require any part of the real nr personal property of which it is 
the owner nr occupant to be eniered. rated nr assessed for the benefit 
of tin' separate school. Provided bat the part of the company’s property 
to lie assessed to the separate school shall bear the same ratio to the whole 
of the company's property assessed within the municipality as the pro 
portion of the shares of the company held by persons who are Protestants 
or Itomnn Catholics, as the case may lie. bears to the whole amount of the 
shares of the company.

The meaning of this section is quite clear. Where a com
pany is doing business in a municipality where there is a Public 
School District and a Separate School District and where some 
of the shareholders of the company are of the religious faith of 
the Separate School, then that company, may. by notice, re
quire a part of their taxes assessed for school purposes, to be 
paid to the Separate School.

The next question to be considered is what was the mischief 
which existed and which it was intended to remedy. It was con
ceded on the argument, and is. in my opinion, not open to doubt, 
that a company, none of whose shareholders were of the ro-
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ligious faith of the Separate School Dint rid. waa not required 
to give any notice, it follow*, therefore, that the only mischief 
that the Act could have been intended to remedy waa that aome 
eompanica. aome of whoav shareholders were of the religious 
faith of the Separate School, did not give a notice under ace. 
93. and the Separate School would, therefore, lose taxes which 
they would otherwise be entitled to get. If that waa the mia- 
ehief. then what is the remedy provided.

Sec. 93## provides that:—
In the «'Will uf any t'onipany failing to give a notice as proviileil in 

sis-. 9.1 11imisif tin- Iniaril of trustves of the Separate School District may 
give to the company a notice in writing in the following form or to the 
like effect.

This notice is to the effect that unless and until the company 
gives a notice as provided by sec. 93. the taxes payable by the 
company will be divided between the Public School and Separ
ate School in shares corresponding with the total assessed value 
of the property of persons other than corporations assessed for 
Public School purposes and Separate School purposes respec
tively. Sub-sec. (2) of sec. 93a, gives effect to this notice in 
practically the same terms. Hearing in mind that, under the 
law as it stood before the passing of sec. 93#/, a company which 
had no shareholders of the religious faith of the Separate School 
was neither required nor could give the notice specified in sec. 
93. the words “any company failing to give a notice as provided 
in see. 93 hereof” can only refer to such companies as could 
give such a notice and failed to do so, that is. companies, some 
of whose shareholders were of the religious faith of the Separate 
School. These words cannot, in my opinion, be properly ap
plied to a company that could not give a notice under that sec
tion. No such company could be said to have failed to give 
notice, nor would it be proper to apply to such a company the 
words of sub-sec. (2) of sec. 93a: “unless and until any com
pany gives a notice as provided in sec. 93,” such language, in 
my opinion, being only applicable to a company that can give 
the notice provided in sec. 93.

I am, therefore, unable to agree with the finding of the 
learned trial Judge “that the legislature intended that every



18 D.L.R. | Reuina P. School v. Oration S. School. 579

company which gave a notice in accordance with the provisions 
of sec. 93, should be exempt from the provisions of sec. 93a, and 
that as to all other companies, they should be amenable to the 
provisions of sec. 93h. In my opinion, the intention of the 
legislature, as expressed in see. 93d, is that any company which 
could give the notice provided for in see. 93. but which omitted 
to do so could be compelled to pay a part of their taxes to the 
Separate School District in the proportion stated until they 
gave the notice provided for by see. 93.

I would, therefore, answer question (e) that all companies 
having shareholders of the religious faith of the Separate School 
could be compelled to pay a part of their taxes to that school.

Lamont, *1. : This appeal raises two questions for considera
tion :

(1) Mad the Saskatchewan legislature jurisdiction to enact 
sec. 93u of the School Assessment Act ; and (2) If so. what is the 
effect of that section !

The section in question deals with the distribution of the 
taxes levied in respect of the property of companies between the 
public and separate schools. The jurisdiction of the legislature 
to enact the section depends upon sec. 93 of the B.N.A. Act, 
18(17. and see. 17 of the Saskatchewan Act.

Sec. 93 of the B.N.A. Act reads as follows :
03. In mill for endi province the legislature may exclusively make 

laws in relation In education, subject mid according to the following pro 
visions :

I 1 ) Nothing in any such law shall prejudicially a licet any right or 
privilege with respect to denominational school- which any class of per
sons have by law in the province at the union.

Sec. 17 of the Saskatchewan Act is as follows :—
17. See. 93 of the B.N.A. Act. ISO”, shall apply to the said province, 

with the substitution for paragraph i I i of the said sec. 93. of the follow 
ing paragraph:—

(1) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to separate schools which any class of persons have 
at the date of the passing of this Act. under the terms of chapters -JO and 
3(1 of the Ordinances of the North-West Territories, passed in the year 
1901, or with respect to religious instruction in’any public or separate 
school as provided for in the said ordinances.

12) In the appropriation by the legislature or distribution by the
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government of the province of any money* for tin- support of schools 
organized ami carried on in accordance with tin* said eh. 211. or any Act 
]inssed in amendment thereof or in substitution therefor, there shall he no 
discrimination against schools of an\ class described in the said eh. 211.

Under these two sections the provincial legislature has ex
clusive jurisdiction over education, with this limitation, that 
it cannot deprive any class of persons who. at the date of the 
passing of the Saskatchewan Act had any right or privilege with 
respect to separate schools of such right or privilege: nor can it 
take away from any school the right to religious instruction 
provided for in the ordinances referred to; nor, in the appro
priation of public moneys for the support of schools, can it dis
criminate between the public and the separate schools.

See. !Kla, the validity of which is impeached, deals with the 
subject of education. It is therefore within the legislative com
petence of the legislature, unless it prejudicially affects a right 
or privilege with respect to separate schools which a class of 
persons had at the passing of the Saskatchewan Act. A right 
or privilege with respect to separate schools is some special 
right or claim belonging to or immunity, benefit, or advantage 
enjoyed by a person or class of persons with reference to separ
ate schools, over and above those rights enjoyed at common law 
or under statutory enactment by the inhabitants of the pro
vince at large. It is some private or peculiar right or privilege 
as opposed to the rights possessed by the community. Clement's 
Canadian Constitution. 19(14. p. 418; Winnipeg v. Barret 7 
Man. UK. 274; |1K92] A.C. 445; Campbell v. Spoltisiroodc, 3 
B. & S. 7f>9. It follows, therefore, that the only classes of per
sons who can have rights or privileges with respect to separate 
schools are those who, at the date of the passing of the Sask
atchewan Act had the right, under the ordinances, of establish
ing separate schools, that is, the minority in any school dis
trict. The majority in a district under the ordinances had no 
rights with respect to separate schools, because the school of 
the majority, whether Protestant or Catholic, in any district is 
always the public school. The power of the legislature, there
fore, is ab lute in dealing with education unless its legislation 
prejudicially affects the minority, whether Protestant or Oath-
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olic. in »ii.v school district. Sec. 9.'J<i, instv <1 of affecting pre
judicially the minority in the Regina school district, affects it 
beneficially. The limitation, therefore, placed by sec. 17 of tin* 
Saskatchewan Act on the absolute jurisdiction of the legislature 
over education does not apply to this case ; and the section im
peached is, in my opinion, within the legislative competence of 
the legislature.

The Act being infra vires, what is its effectf Apart from 
secs. 93 and 93», the property of companies in every school dis
trict would be assessed as for public school purposes. Sec. 93 
provides that a company may, by notice to the municipality, re
quire any part of its real property to be assessed for the pur
poses of the separate school, provided that the share of the pro
perty of the company assessed for separate school purposes 
shall bear the same ratio to the whole assessable property of 
the company in the school district as the shares or stock of the 
company held by persons who arc Protestants or Roman Cath
olics. as the case may be, bears to the whole amount of the stock 
of the company. In the stated case it is admitted that none of 
the 159 companies the disposition of whose taxes is affected by 
this action had ever given notice under sec. 9 1. The com
panies not giving notice, the legislature enacted 93» which came 
into effect on January 11. 1913, and which reads as follows:—

03«. In tin- event <<f any company fail in«» I ■ give a nut ice a* provided 
in nee. U3 hereof, the I man I of trustees of the separate school district may 
give to the company a notice in writing in the following form or to the 
like ellcct. that is to say: —

The board of trustees of separate school district No.
of Saskatchewan hereby give notice that unless and until your company 
gives a notice as provided by see. !W of the School Assessment Act. the 
school taxes pax able by your company in respect oi assessable proper! v 
lying within the limits of the school district No. of Nask
utehexvan tnaming the public school district in relation to which the 
separate school is established I xx ill be divided betxveen the said public 
school district ami the said separate school district in shares corresponding 
with the total assessed value of assessable property assessed to persons 
other than corporations for public school purposes and the total assessed 
value of the assessable property assessed to persons other than corporations 
for separate school purposes respectively.

And sub-sec. (2) provides that after such notice is given to 
any company, tlie taxes oY such company shall be divided bc-
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tween the public mill no puni to schools on the basis set out in the 
notiee. unless and until the emupany give a notice as provided 
in see. 93.

lu determining the effect of this legislation, the fundamental 
rule of construction is that the words used are to be construed 
according to their plain, literal and grammatical meaning. Ap
plying this rule of construction, the words “any company” in 
the first line of sec. 93#/, unless their meaning is otherwise re
stricted by the text, mean and include any and every company 
having assessable property in the district. Is this meaning re
stricted by the context It is contended that it is. It is argued 
that, under sec. 93 only those companies who had shareholders 
of the religious faith of the separate schools in any district 
could give a notice requiring a certain portion of their real pro
perty to be assessed for separate school purposes, and that where 
all the shareholders of a company were of the faith of the major
ity they could not give the notice required by sec. 93; and from 
this the conclusion was drawn that where the legislature said, 
“in the event of any company failing to give a notice as pro
vided in sec. 93." it must have referred to only such companies 
as under sec. 93 could give the notice. I do not think this fol 
lows. The legislature had full authority to declare, cither ex
pressly or by necessary implication, that any company who did 
not give a notice by which its property would be assessed be
tween the two schools on the basis set out in see. 93 should have 
its taxes divided upon the basis set out in sec. 93//. In my op
inion. the interpretation put upon the section by the defendant, 
namely, that the intention of the legislature was to give the 
separate schools the right to give notice to each and every com
pany who failed (“omitted." I think, would be the better word) 
to give a notice is more consistent with the language used, and 
more in harmony with providing a remedy for 11n1 defect found 
to exist in the working out of sec. 93. The defect that see. 93a 
sought to remedy was this—that although, under see. 93. com
panies having shareholders of the religious faith of the separate 
schools might give a notice, in practice they never took the 
trouble to do so. with the result thnf the separate schools were
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deprived of a share of thv tuxes of companies to which they be
lieved themselves lightly entitled. The remedy provided was 
that where a company omitted to give a notice requiring a por
tion of its taxes to go to the separate school, the hoard of trus
tees of the separate school might give to the company a notice 
ami if. after receipt of that notice, the company docs not itself 
make a division of its assessable property between the two 
schools on the basis set out in sc<\ 11.*$. the taxes levied on such 
property will be divided upon the basis set out in 9.'$##. If the 
legislature hud intended that see. !i:i« should apply only to such 
companies ns had shareholders of the religious faith of the sep
arate school, one would have expected provision would have been 
made by which it could be ascertained what companies had and 
what companies hud not shareholders belonging to such religious 
faith. No such provision is fourni. Without such provision, see. 
!t.'h/, limited to certain companies only, would provide no remedy 
and would lie useless. It would provide that the taxes of those 
companies having shareholders of the faith of the separate 
school should be divided on a certain basis, without any way 
having been provided by which the municipality could deter
mine which companies they wen-. The municipality has on 
hand the taxes of all companies; but how is it going to deter 
mine whether or not any of the shareholders of a particular com
pany belong to the religious faith of the separate school / Vet. 
if there were companies with such shareholders, it is the duty 
of the municipality to make a division of the taxes. An inter
pretation should not be given to a statute which renders it of no 
effect, unless no other reasonable interpretation van be given to 
it. In Tilt Ihikr of llm t it iirli, lfi l\|>. Hi at !Mi. Lord Justice 
Lindley puts the rule thus:-

08:$

SASK

8. C.
I1H4

G RATION
Sepahatk
Sciiooi.

Kmiina.

I.ininnl, J.

You are not no to con-true thv Art of Pnrliimivnt a* to mluee it to 
rimk alwiirdllx X rv not to attribute to general language u*e 1 In 
the legislature, in tli>- - see am more than any other «me. a meaning that 
would not only not carry out It•* object. hut produce pon*e«pieneew which, 
to the ordinary intelligence, are alwurd. You mtmt give it aucli a meaning 
a- will earn «ml it* object a.

If wv eonstrue the sort inn ns applying to nil companion what
soever, we are giving to it an interpretation consistent with the
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literal meaning of tin* word* “any company” in the first line 
of the section, and an interpretation which remedies the defects 
fourni in the prior legislation, and which provides an easy work
ing basis by which the municipality can distribute the taxes. 
That the section was intended to be beneficial to the separate 
schools is clear. (Tuler see. 91$ it was only with respect to its 
real property that a company could direct a portion to be as
sessed for separate schools. Sec. 93a alters the basis of dis
tribution. and applies to all assessable property of a company. 
The whole scope of the legislation seems to me to bo an appli
cation by the legislature, in matters over which it has absolute 
jurisdiction, of the laid down in sub-sec. (‘2) of sec. 17
of the Saskatchewan Act as to the appropriation of public 
moneys, namely, that as between the two classes of schools recog
nized by the constitution of the province there shall be no dis
crimination. That sec. 93« is not well drawn cannot be denied. 
But, although the matter is not free from doubt, I think that, 
from the language used in the section and a consideration of the 
evil sought to be remedied, an intention that it should be applied 
to all companies is sufficiently indicated.

I am, therefore, of opinion that the judgment of my brother 
Brown is right, and should be affirmed.

Kiavood, J., concurred with Lamont, J.

Appeal dismissed.

ALBERTA PACIFIC GRAIN CO v. MERCHANTS CARTAGE CO

Itritinh Columbia Court of \ppial. Mnnlonahl. C.J. !.. Irrinp. Martin, 
thillilirr ami Mrl’liillips. t. June 2. 1914.

1. ('OWKKNIOX I | II—‘2111—Wit AT COXHTITl'TKS—Will) I.IAIII.K I.KNKR.XMY— 
(AKTAOK COMPANY IIOl.llIXU 1TNKI.F OUT AN AVTIIOHIZKII TO TASK UK 
LI V KEY FOR ALLIXIKIl BUY KB—GOOD FAITH NO IIF.FKNCK XXTIKN.

When* n curt»t held himself out to n merchant as authorized to 
take delivery of goods for a linn in xvliose name a fraudulent order 
hud I teen sent to the merchant and the carter while on his wav xvitli the 
goods to the alleged buyer's address xvas intercepted by the perpetrator 
of the fraud and delivered the goods elsewhere on the false représenta 
tion of the party giving the directions that he represented the pur
chaser. the carter is liable in conversion to the merchant for the value 
of the goods which were stolen hv means of the fraud, where there xvas 
in fact no order by the party whose name xvas given ns the buyer

3343
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uml |Mi8BCH8ion was |mrtv<l with only on the faith of the carter's repre
sentation of authority to take delivery; such result follows not with 
standing the circumstance that the carter acted in good faith and was 
himself imposed upon hy the fraud of the thief.

\Haiik nf Ein/laiiit v. Cutler, 11IK)S| 2 K.lt. ‘jus. 77 L..I.K.M. 880; 
Starkly \ Hank of Eiii/laiul, [ I1HI31 A t . 114. ss L.T. 244 : ) otti/e v. 
Tui/nbti, | liUOj 1 K.lt. 215. 102 L.T. 57: liixliii v. Iteal Estate Ex 
(Ini a !/(. 2 D.K.l:. .124. 17 IU .It. 177. applied: Melx-oim \. 1 teller, 40 
L..I. K\. .10, distinguished. |

B. C.

0. A.
1014

Appeal from the judgment of His Honour Judge Cirant of 
the County Court in plaintiff s favour in an action for conver
sion of a quantity of crushed oats wrongly delivered hy the de
fendant company which hail erroneously held itself out as auth
orized to take delivery for an alleged buyer.

The appeal was dismissed.
IV. ('. llmten, for appellant, plaintiff.
Arnold, for respondent.

Merchants
Cabtahk

Of.

Statement

Macdonald, C.J.A.: 1 think the judgment appealed from
should not he disturbed. It is a hard ease, hut it appears to me 
to he dear that the defendant must suffer the loss. They sent 
their servant to take delivery of oats, and that servant stated 
to the plaintiffs’ shipper that the oats were for Currie Bros. As 
a consequence of that representation delivery of the oats was 
made to him. and hence as between these parties the oats ought 
to have been delivered to Currie Bros, before the defendants could 
be held to have discharged their duty to the plaintiffs to make 
such delivery. 1 do not think this ease is distinguishable in prin
ciple from Bank of England v. Cutler, [1908] 2 k.lt. 'JUS, 77 
L.J.K.B. 889.

It follows that the appeal should be dismissed.

Mm il.mall!,

Irvinu, J.A.:—In my opinion as there was no sale by tile- 
plaintiffs until the defendants' driver took the goods the plain
tiffs are entitled to recover. The case of Austin v. Ileal Estate 
Listing Exehangi (191*2), 17 B.C.K. 177, J D.L.R. 324, is in 
point.

As a rule no damages can be obtained for innocent misrepre
sentation : see Lord Moulton s decision in llcilbut Sgtnons <V Co. 
v. Iluckleton, 11913J A.C. 30, but there are exceptions to that 
rule, and one is where an agent in good faith assumes an auth-

Irvinu. J.A.
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orit.v which he docs not possess, and induces another to deal 
with him in the belief that he has the authority which he as
sumes. On this principle ('alien v. Wright, H Kl. & HI. (147. 27 
L.J.Q.H. 215, a decision of the Exchequer Chamber, proceeded. 
In that case Wright professing to act as land agent for (i. made 
an agreement with Cullen for a lease of one of (l.'s farms, lie 
had in fact no authority from (1. Wright was held liable be
cause he impliedly, if not expressly, represented that the auth
ority. which lie professed to have, did in fact exist : there was an 
assumed authority to enter into a contract.

In Starkey v. Hank of England, | 1903] A.C. 114. KH L.T. 244. 
a broker, acting bona fide, induced the bank to transfer certain 
shares upon the faith of a forged power of attorney, and was held 
liable to indemnify the bank.

In Yongt v. Toynbee, 11910] 1 K.B. 215, 102 L.T. 57. a solici
tor in ignorance of the fact that his client had been found of un
sound mind, carried on a law suit, right down to trial, lie was 
ordered personally to pay the costs of the action : and in Sim
mons v. Litoral Opinion, [1911] 1 K.B. 966. Dunn, a solicitor 
who entered an appearance for a non-existing company, was 
ordered to pay all the costs of the proceedings.

The effect of the conversation in the plaintiff's office was this: 
“Yes, I am here from Messrs. Currie Bros, to take delivery of 
the stuff.” That, in my opinion, was a warranty. It was a 
statement by a person who was bound to give information in 
answer to a question put by the vendor to determine the solvency 
of the purchaser.

Martin, J.A.t—If a firm of grocers wore to get the following 
written order, apparently genuine:—

To ltrown & Co.,
Grocers.

Please supply me with 10 dor.. Ihiws uf soda biscuit* which the City Kx 
press Cu. will eall for this morning.

Yours faithfully.
.lolm Smith.

and if in pursuance of it the Express ( 'o. called and took away 
the goods, who would ho liable for them if it turned out that the
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order wiiK ii forgery f The Kx press Co. eleurly. because it had. 
in eiilling for them on behalf of the customer, represented and 
held itself out to he his agent and having obtained possession of 
the goods in that capacity ami on that representation, it was its 
duty to immediately return them to their owner from whom it 
had taken them by innocent deception upon tin- discovery of tin 
fraud ; and if it were not able to return them because of a further 
fraud which was perpetrated upon itself, then it must recoup the 
owner in cash for their value.

I have put this illustration in writing so as to make it as clear 
ami strong as possible in favour of the defendant company since 
some confusion of principle has been strangely introduced be 
cause the order was given verbally over the telephone, and be
cause after the delivery of the goods by the owner to the de 
fendant Cartage Co. further fraudulent directions were given to 
their driver by the thief (for that is what he was) or his agent 
as to their delivery. Both plaintiff and defendant were deceived 
by the thief, but that deception does not justify the defendant 
in carrying off the plaintiff s property, as the innocent and de 
hided agent of the thief, i ml there are no facts found here by 
the learned trial Judge, either as regards any negligence on the 
part of the plaintiff or otherwise, which would take the case out 
of the above principle, and. therefore, the judgment should be 
affirmed and the appeal dismissed.

(iMiUiiKK, J.A.:— 1 think this up peu 1 must be dismissed: see 
Yotuje v. Toynbee, 7!l L.J.K.B. 208; Sfnrkin v. Hank of Kni/laml 
(1903), 72 L.J. Ch. 402; Mr Kean v. Melver (1870). 40 L..I. Kx 
30. does not apply- -there, specific addresses were written on the 
packages to be delivered, and they were delivered by the carrier 
at those addresses.

McPhilupb, J.A. This is an appeal from the judgment of 
His Honour Judge Grant (County Court of V incomer), judg 
ment being entered for 4*137.00, the value of crushed oats 
wrongly delivered, the contention of the plaintiffs (respond 
cuts) being that the oats were to be delivered to Currie Bros, of 
Cambridge St.. Vancouver. Vmloubtedly on the facts as dis
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vluNvd in the ease a fraud was perpetrated the oats being ad- 
livered not at Currie Bros, on Cambridge St., but owing to the 
servants of the defendants taking the direction of a man not 
acting for Currie Bros., or in their employ—who perpetrated 
th<i fraud—coming up to the motor truck upon which the oats 
were loaded, and following his direction»—the oats were de
livered at a barn—on the lane corner on Nelson St.—between 
Richards and Seymour Sts.—supposedly where Currie Bros, 
wished delivery to be made.

The learned trial .fudge has found as a fact that the plain
tiffs delivered the oats to the defendants for the purpose of being 
delivered to Currie Bros, near the corner of Cambridge ami 
( 'linton Sts.

In effect, what the learned County Court Judge has held is 
that there was misdelivery, and that then* was negligence upon 
the part of the defendants. The representation as to who was 
the purchaser of the five tons of oats was a representation made 
by the defendants to the plaintiffs, and the receipt given by the 
defendants was for oats to be delivered to Currie Bros.

The learned counsel for the appellants most ingeniously and 
(piite ably endeavoured to establish that the defendants wen- 
only in the position of carriers, and that they had proceeded 
quite in accordance with the instructions of the plaintiffs, and 
in the ordinary course of business. This position is not home 
out by the evidence, and in fact may be said to lie absolutely dis
placed by the evidence.

Whatever may have been the inception of things relative to 
the delivery of the oats, when the transaction came to be carried 
out it was undoubtedly upon the suggestion that Currie Bros, 
hud ordered five tons of oats, and the defendants communicate 
that fact to the plaintiffs and accept delivery of tin- oats for car
riage to Currie Bros., but fail in making the delivery, being 
imposed upon by a man who appeal’s on the scene when the oats 
are in course of transit, who represents he is acting for Currie 
Bros., and following his directions make delivery not to Currie 
Bros., but at another place, with consequent loss.

McKean v. Mclver (1870). 40 L.J. Ex. 30. was referred to by
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couiihcI for the appellants and whilst it does not support the 
ease of the appellants, coiiHhlmng the view I take of the evi
dence, it very clearly states the law. and is conclusive against 
the appellants in my opinion. Martin, IV. at p. 31. said:

It seems to me the question is whether or not the defendants acted with 
regard to these gum Is in the manner in which they were directed to <|o. . .

I think they obeyed the directions given to them and. therefore, for that 
reason I am of the opinion they have lieen guilty of n<> wrong lieeaiwe they 
dealt with these goods in the manner in which they were directed to do. 
For the purpose of making carriers guilt> of a conversion of good* there 
must he something lieyond this—some fault, some wrong, and in mx judg 
ment it is a question of fact whether or not their conduct with respect to 
the delivery of the goods was negligent. If they, by reason of the direc
tion» given by the consignor were naturally led to act as they did. I do not 
think that would In* a conversion. . . .

B C.

V. A.
1914

Mkhchaxt»
CxKTAliK

Oft
McPhlltli*. J.A.

Upon a careful reading of the evidence 1 can find nothing 
which entitled the defendants to act as they did, or to do any
thing other than to make delivery of the oats to Currie Bros, 
and the more so is this the case when it is the defendants them 
selves who make the representation that Currie Bros, are the 
purchasers, and in the ordinary course of business the receipt is 
given for the oats, delivery to he made to Currie Bros.

Stephenson v. Hurt ami Waterhouse, 4 Bing. 47(1. 48*. li 
L.J.C.P. 97. 29 R.H. 602. is very close to this case upon the facts, 
and further establishes the liability of the defendants, and the 
correctness of the decision of the learned County Court Judge. 
The head-note of the case reads as follows:

I'luintiir having lieen imposed upon by a swindler, consigned a l*ix at 
Birmingham by the defendants, as common carriers, to -I. West, "27 («rent 
Winchester Street, London. The defendants found that no such person 
resided there ; but upon receiving a letter signed .1. West, requesting that 
the Ihix might lie forwarded to a publie house at St. Albans, they delivered 
it there to a person calling himself West, who shewed that he had a know
ledge of the contents of the box : that person having disappeared, and the Imx 
having lieen original!' obtained of the plaintilT by fraud : II chi, that the 
defendants were liable to him in an action of trover, (iaselee. .1.. tlixncnt

llrhl. also, that it was properly left to the jury to any whether the de 
fendants had delivered the box according to the due course of the business 
ns carriers.

Parke, J„ at pp. 484, 485. 486. said :—
It is clear that in the present ease the person calling himself West 

never meant to pay for the goods, and the question of fraud was sufficiently
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Irfi lu Ihi- jury Iiv tin* rhief Justice waving in the course of tin* trial that 
the whole appea red to In> a swindling transact ion. Then, on Humming up. 
he left it to the jury to say whether the defendants had delivered the Ihix 
according to the course of their business and duty.

It is manifest that they had not. The pro|ierly in the ho\ was never mil 
of the plaint ill : and it is plain the defendants thought so. for upon their 
failing to find any person in Great Winchester Street to whom it belonged, 
and il|miii enquiry Is-ing made what they had done with it. they atlirmed 
that they had sent it back ; when the falsehood of this was discovered, 
asserted that they had. at all events, delivered it to the right person. A 
felon could not Is* the right person. But were carriers, of their own autli 
ority. without consulting the consignor, to send to an inn at St. Alban's a 
box addressed to Great Winchester Nt reel, London * If they had made en 
qiiiry at Birmingham, whence the Inix arrived, there could have Is-en no 
difficulty in discovering who was the consignor. But without enquiry, and 
notwithstanding the warning that was given by the circumstance that West 
had never Is-en heard of at the place to which the Isix was addressed, they 
forward it to an unknown person at an inn. upon the faith of a letter of 
which they did not know the writer. I cannot distinguish this case from 
Duff v. ttuthl, 23 ILK. ttOIl. 3 Brod. & B. 177. There the plaintiff* having 
received an order from a stranger to furnish goods for .1. Parker, of High 
Street. Oxford, and finding upon enquiry that Mr. Parker of the High Street 
was a tradesman of respectability, forwarded the goods by a carrier, having 
directed them to .1. Parker, High Street. Oxford. On the arrival of the 
parcel at Oxford, the carrier’s porter there, who knew W. Parker of the 
High Street (and who was accustomed to deliver parcels at the houses of 
the consignees) told him of the arrival of the parcel, no other Parker re
siding in that street. W. I*, said lie exp ‘ted no parcel. A person to whom 
the jsirter had before delivered parcels under the name of Parker, called 
at the defendant’s office shortly afterwards, and saying the parcel was his, 
was allowed to take it on paying the carriage, there Isdng many persons 
of that name in Oxford. The plaintiffs having thus lost their good*, desired 
the defendant, by letter, to apprehend the person who had taken them, 
if lie again presented himself, and afterwards said that they had done 
with the defendant if the man who had the parcel were produced. A notice 
was suspended in a conspicuous part of the defendant’s office, limiting his 
responsibility to £5, except where articles were entered according to their 
value, and the parcel in question had not Is-en so entered, though worth 
£80.

The plaintiffs having sued the carrier, and the Judge having directed the 
jury that the carrier’s negligence had been such as to render it unnecessary 
to consider the question as to the notice touching the limited respon 
nihility, and a verdict having Is-en found for the plaintiffs, the Court re 
fused to grant a new trial, which was moved for, on the ground that the 
question touching the notice ought to have Is-en considered: that the Judge 
ought to have pointed the attention of the jury to the plaintiff's letter, 
directing the carrier to apprehend the cheat, and the subsequent conversa
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tiui: thereon: itml tliât tin* property uf tin- good* had passed out of tin* 
plait, tiffs.

That wa* it nmcli harder case against the carrier than the preurtit, In- 
cause tin* person who canti* to tin- office luul often bmt there before; hut it 
waa never doubted that the property in the parcel reniai tnt I in the eon 
signor. ami I rely particularly on the language of Richardson. .Î.. who 
eava: "There waa clearly a property in the pluintilï* entitling them to sue. 
as they luul lieen imposed upon by a gross fraud."

The argument which has I teen raised for the defendants. h\ the assertion 
that the Ihix has Is-en tlelivered to the right person, is answered hy saving, 
that a felon cannot Ik- the right person ; and as to the defendants’ liability 
to an action at the suit of West, till it was ascertained that the hill In* 
had given would tad Is* honoured, such an action might have been «ell de 
fended hy shewing that the Ihix waa tendered at Tirent Winchester Street, 
and that no such person was known there. I am. therefore, clearly of opin 
ion that the rule which has been obtained on the part of the defendants 
must he discharged.

In thv present ease the property in thv oats was never out 
of tin- plaintiffs. There van be no «loubt that this was a swindl
ing transaction, and it was delivery to a wrong person for which 
a carrier is without a doubt responsible in law.

It therefore follows that in my opinion the judgment of the 
learned County Court Judge was right, and should be affirmed, 
and the appeal dismissed.

Appeal dismissed.

Re NORDHEIMER

Ontario Supreme Court. Middleton, ./. January 12. 1014.

I. Covenants ami voMimovs (8 III—251—Makkiauk settlement—( on- 
IIITION HVIISKQl'KNT— AFTER-ACQVIRKII PRO -TV — WllAT CONSTI

X covenant hy a woman in her marriage settlement to do all things 
necessary for transferring and vesting in the trustees thereof all pro
perty she may Income entitled to under the will, or as one of the heirs 
or next of kin. of her father will bind her interest in the residue of her 
father's estate where no contrary direction appears, yet directions 
contained in the will, as to the application and Investment of her in 
terest. may overrule such covenant.

| iff it,ml#*. [19021 2 Ch. ,1.1.1. followed : see also Re Xordhrimer, 14 
D L.lt. 058, construing same instruments.]

2 Wills i 8 III il—120)— Xati me of estate ok interest create»—Settle
ment NECESSARY TO CARRY Ot'T DIRECTIONS.

Where a will contains a direction that the "shares of my daughters 
shall Ik- deemed separate estates free from the control of their hus
bands respectively and shall not he anticipated and in the event of the 
marriage of any of my daughters I direct that proper settlements shall

:»9i 
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ONT. Im* iiiiiiIv to carry out this intention.” the intention i# Unit the |iro- 
perty shall In* held for the life of the daughter, she receiving the in

8.C.
1914

come and holding a separate estate free from the control of her hits 
hand and without power of anticipation and require* a settlement to 
lie made to carry out the intention of the testator.

\Rk 1 /.<« /) v. Hai/h if, L.R. 4 Kq. 122; He Hamilton. K D.L.R. 529. affirmed 
in 12 D.L.R. 861, referred to: see also He Xorilhriinrr. 14 D.L.R. (158. 
construing same will and settlements.]

SinlNnenl Several questions which arose in regard to the estate of 
Samuel Nordheimer, deceased, were determined by Middleton, 
.1,. on the 3rd October. 1913: 14 D.L.R. 658, 29 O.L.R. 350.

(Vrtain other questions which arose after the former deci
sion were argued before Middleton. J.. in the Weekly Gourt at 
Toronto.

Order accordingly.

J). IV. Saunders, K.G., for the trustees.
I. /•’. llrllmuth, K.C., for Roy Nordheimer.
A. IV. Atifjlin, K.C., for Mrs. Gambie.
Travers Lewis, K.C., for Mrs. Houston.
Christopher ('. Robinson, for the remaining daughters of the 

testator.
II. S. Osier, K.('.. for the Official Guardian.

Middli'toD. J. January 12. Middleton, J. : The questions arise on the 
same clauses of the will, clause 15 and clause 18, and upon the 
effect to be given to covenants to be found in the marriage settle
ments of the daughters Mrs. Gambie and Mrs. Houston.

In the first place, the testator has directed that the share of 
each son or daughter in the residue is to be paid over on the 
youngest child attaining the age of twenty-one years. The time 
of distribution is now past.

In Mrs. Gambie\s marriage settlement she has covenanted 
with the trustees of the settlement “that she will at all times 
and from time to time execute and do all those matters and 
things which may lie necessary for more effectually assigning 
and transferring to and vesting in the said trustees . . .
and also all the property real and personal to which she the said 
party of the second part may become entitled under the will or 
as one of the heirs or next of kin of” Samuel Nordheimer, her 
father. In the settlement it is recited that she has a prospective
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interest in tile estate of her father, ami that she agrees that the ONT

amount of this prospective interest shall he settled under the s. r.
terms of the trust deed. 1914

In Mrs. Houston’s marriage settlement there is a similar re- p,.; 
vital and a similar covenant. X°ui>-

I think that these covenants undoubtedly hind the one-third 
interest in the residue.

I do not think that tin- covenants apply to the two-thirds in
terest or to the $100,000 given by clause 15. I think that they 
are subject to the terms of the will, and that the last part of 
clause 15, “the shares of my daughters in my estate shall be 
deemed separate estate free from the control of their husbands 
respectively and shall not be anticipated, and in tin* event of tin- 
marriage of any of my daughters I direct that proper settlements 
shall be made to carry out this intention,” requires a settle
ment to be made to carry out the intention of the testator as 
fourni in the clause in question. The intention, as I gather it 
from the entire clause, is, that the property shall lie held for 
the life of the daughter; for the money is to be invested “dur
ing the lifetime of such children for their benefit.” The 
daughter is to receive the income, for the provision is that the 
trustees “do pay the income arising from such sums so invested 
to them respectively,” and then the shares are to be “deemed 
separate estate fret* from the control of their husbands re
spectively,” and “shall not be anticipated.”

I do not think that it follows that, in the east- of the daughters 
already married and having settlements, the existing settle
ment is necessarily such a settlement as is contemplated. 1 am 
clear that Mrs. families settlement is not.

After giving the matter the best consideration I can, I think 
that a “proper settlement,” under the circumstances, is one 
which will: (a) give the income to the wife for life; (b) give 
her the power to appoint after her death to her husband ami 
children as a class or to any one or more of them to the exclu
sion of any other or others and for such interests and in such 
proportions, if more than one appointee, as she may see tit; 
and (c) give the estate after her death, in default of appoint

ed'

.18—18 D.L.R.
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ment or in so far as appointment should not extend, to her hus
band, if In* survives, for life, and after his death to issue, and, 
failing issue, to tin* wife’s next of kin. This, 1 understand, 
meets the wishes of all concerned.

I think that there should he power, with the wife’s consent 
and approval, to purchase property for the use of the wife 
as a home for herself and her family. The issue of any child 
who may predecease tin* wife should he declared to he within 
the power of appointment, and should take the share of the 
deceased child in default of the exercise of the power.

Another of the daughters, Mrs. Kirk, married during the 
lifetime of the testator. I think that her share is to he dealt 
with in the same way. She will take one-third of her share of 
the residue absolutely, as she is not hampered by any covenant. 
The $100,000 and two-thirds of the residue must he settled. The 
words “and in tin* case of the marriage of any of my daughters” 
are general, and do not relate merely to the case of marriage 
after the testator’s death.

This, I think, covers everything that has now been argued.
I think the view that 1 have expressed with reference to the 

effect of the covenant in the settlement is in accordance with 
the decision in In rc Bankcs, 11902] 2 Oh. 333. The after-ac
quired property is, I fear, undoubtedly caught by the covenant 
contained in the settlement.

Loch v. Bagley (1867), L.R. 4 Eq. 122, is of no particular 
assistance regarding the form of settlement, as there the will 
directed the property given the daughters to be settled upon 
themselves strictly. Lord Romilly, endeavouring to follow the 
testator’s direction, directed the property to be settled so that 
the income would go to the wife for life, if she should die in the 
lifetime of her husband to go as she should by will appoint, and 
in default of appointment to her next of kin exclusive of her 
husband, and if she should survive her husband the property 
should go to her absolutely. This will was radically different 
from the will here, and I think I am more nearly following the 
testator’s wishes, as expressed, by directing a settlement in the 
form outlined.

Loch v. Itin/lcn was followed in IL Hamilton ( 1912-3), K



18 D.L.R. Hi \om)iii:iMi:u.

D.L.R. 52». 27 D.L.R. 44.'». 12 D.L.R. 81» 1. 28 D.L.R :»:14. There 
the direction wan <|iiitv different from that lien- found. The 
pro|H»rtv whn to In* settled so that in the event of the daughter's 
marriage “it will he impossihle for her or her husband to en
croach upon the same." Here the dominant ideas are to keep the 
property for the daughter during her life and to keep it free 
from the husband 'a control.

Order accordingly. Hosts out of the estate.
If desired, a form of settlement may be prepared and ap

proved.
Order accorilim/l'l-

S. (\
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Re LORNE PARK ONT

Ilularin Sii/in me Court. \tiiiilh toil, ./ Iheemhi r .‘10. |9|S s”v*

I DKlUfATloN I * I II—12 |—SKI.I.IXO I OTH WITH KKKPK.eT TO I'l.AT OK MAI*—
1*0.HT OK COMMON—( OVKN.XXT KOM XCCKSM TO KKKKCI 

A c'liiiwyaiivv of h lot hx mmilier iieeordiiig to h registered |dnn of u 
►iimmer resort park, with a covenant that the grantee, his heirs, 
administrators and assigns, shall have free a evens to all streets, terraces 
ami eiiniimma of the park, confers on I lie latter the right to have an 
open space in the centre of the park as shewn on the registered plan, 
kept open for use as a common.

Aitkai. by the petitioner in h mutter under the Quieting statement 

Titles Act it lid eross-appeiil by the ebiinuints from the report of 
the Referee of Titles at Toronto with respect to eertitin claims.

The petitioner's appeal was dismissed, and the cross-appeal 
allowed.

•/. Iticl,mil, K.C.. for the petitioner.
.!/. II. Ludwig, K.(\. for the claimants.

December .‘10. MlDDLKToN, J. : Hv letters patent dated tilt? Middleton, j. 

ltith July. 188(i, the Toronto and Lome Park Summer Resort 
Company was incorporated by the Province of Ontario, for the 
purpose of acquiring by purchase, owning, improving, and man
aging as a summer resort, the property known as “Lome Park." 
with power to make improvements and alterations, erect and 
construct all kinds of buildings, wharves, piers, etc., and to 
maintain roads, streets, avenues, lanes, etc., with the power to 
sell, mortgage, or exchange any part of the park, to establish a 
line of ferries, and to make contracts for the purpose of pro
viding entertainment.
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ONT Thereafter tin* company duly acquired tin* park in question,
s. c . and, after having had a survey made, subdivided a certain por-
~ ~ tion of it, as shewn by a plan registered on the 7th August, IHHfi.

l/iRNK On this plan wen* shewn a number of streets, and building lots
AKK* laid out and fronting thereon. There are two large blocks that

iddirton. i. wvn, llof jM any way subdivided. Free access to these blocks 
appears to have been afforded by Longfellow, Sangster, and 
Itnrns avenues, which are shewn as communicating with them, 
and Tennyson avenue, shewn as passing between them. In 
1888, the plan was amended by the company by the laying out of 
Roper avenue at right angles to Tennyson avenue, so subdividing 
the larger of these two parcels. I’pon the amended plan, these 
three blocks appear entirely enclosed by the street lines and 
without qny name, mark, or label of any kind to indicate their 
purpose. For convenience upon the reference they had been 
marked “X,” “Y,” and “Z” for the purpose of identification.

These undesignated blocks or places contain, it is said, about 
2Ô acres, approximately one-third of the whole pared.

Literature was issued hv the company indicating its inten
tion in dealing with the park property. It is said in the circu
lar of 1889:—

“The domain of the company has recently been considerably 
extended toward the north-east, and this delightful resort now 
embraces about 90 acres, more than half of which has been re
served for terraces, avenues, pleasure-grounds, ami woodland 
rambles, the residue being laid out into cottage lots”—a state
ment which would only be true if the three blocks in question 
are regarded as forming part of the reserve.

“The ball ground has been considerably enlarged so as to 
give ample space for lacrosse and baseball. Lawn bowls, quoits, 
lawn tennis, croquet, swings, etc., have been provided.”

“Picnic U rounds.
“The condition of the picnic grounds (about 25 acres in ex

tent 1 has been much improved since last season, and every 
opportunity is afforded societies and schools for enjoying their 
annual outings. Rustic pavilions and dining-lmlls, with kitchens 
attached, are provided. A stable and driving shed may
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he found on entering the park by those visitors who drive from 0NT 
the eity or neighbourhood.” K.c.

In another circular, exhibit 4, a plan is also printed in which 
the blocks in question and the space taken for Roper avenue are I/>r\k
shewn, with a distinctive colouring on the lurger parcel, on 1 AWK'
which a building is indicated marked “pavilion.” Middleton.j.

In this circular it is said: “In the first place, the design was 
to unite quietness for private residences with complete spoiling 
grounds for publie amusement. This has been done by the ad
mirable adaptation of the grounds for separating the two. A 
splendid square oi about -Ô acres has been set apart for picnics 
ami sports.”

On the faith of statements contained in this literature and 
made orally, a number of the lots were sold. The individual lots 
were described simply by their number according to the reg
istered plan. Kach conveyance contained the following clause:—

“Ami it is hereby agreed that the party of the second part, 
his heirs, executors, administrators, and assigns, and his or their 
families, subject to the by-laws of the company, shall have free 
access to all the streets, avenues, terraces, and commons of the 
said park; ami shall have free ingress and egress for himself 
ami themselves, his and their family or families, servants and 
agents, with horses and carriages, or other vehicles, to ami from 
the said lands by any of the streets or aveiims in the said park; 
and, subject as aforesaid, shall have free ingress and egress to 
and from the said park at any wharf or wharves in front there
of.”

And also tin- following provisions:
“And it is hereby declared and agreed that the said lands 

are granted by the parties of the first part to the party of the 
second part subject to the following provisoes ami conditions, 
which shall he deemed to run with the land:—

“1. No intoxicating or spirituous liquors or beverages shall 
he sold or bartered upon the said lands, nor shall any be used 
thereon except for uiodieinal purposes.

No business is to be carried on upon the said lands, nor 
is the same to he used for any other purpose than as a private
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ONT. dwelling, without the eonseiit, in writing, under seal, of the said
s.c. company.

Re “3. The party of the second part, his executors, administra
tors. or assigns, shall before the 1st day of .July, 1888, erect and 
complete a neat and respectable bouse or cottage on the said

Midilli'ton. J lands for a private dwelling, which will cost not less than $400.
“4. Only one dwelling shall be erected on the said lands, and 

no building shall be erected or placed on said lands till the plans 
thereof have been approved by the president and two directors 
of the said company.

“5. No part of such dwelling or of any verandah or porch 
in front thereof shall be placed nearer than twenty feet from the 
front of said lot.

“<i. No evas-pools or tilth of any kind shall be allowed on the 
said lands. No fence on the said lands shall be higher than six 
feet, and all fencing within fifty feet from the front of said 
lands shall be wire or iron and not more than three feet high.

“7. All water-closets or privy pits must be approved by the 
company before being erected, and must he kept clean and free 
from offensive odours.

“8. No animals or fowl shall be kept on said lands.
“!l. No conveyance or lease t>f said lands or any part thereof 

shall be made or In- valid without the consent, in writing, under 
seal, of the said company.

•‘10. Ami the parties of the first part shall have the right to 
pass by-laws and make regulations for the construction of 
sewers, drains, watercourses, waterworks, and for all kinds of 
street improvements, in streets, avenues, terraces, and commons 
adjacent to the said lands, and also for lighting all or any of tin- 
streets. avenues, terraces, or other parts of said park
adjacent to said lands ; and the lands hereby granted and the 
owners thereof, to the extent of the value of said lands, shall be 
liable to contribute to the cost of all the above named improve- 
ments equally with all other lands that are adjacent to tin- 
streets, avenues, terraces, and commons wherein said improve
ments are made, such contributions to Is- assessed equally 
against each lot so situated.”

'I’ll,, different claimants now claim title under these convey

^
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ances. Their content ion is, that the effect of the convey anees is 
to give them some right with respect to the three parcels which 
I have mentioned, which prevent the j>resent owner from being 
declared to he the owner in fee simple without some qualifies 

lion.
The learned Referee held that the claimants had established 

their rights with reference to the parcels lying north-east of 
Tennyson avenue, hut had failed withjvference to the parcel to 
the south-west of that street. The right of the claimants to tlu
st reels, avenues, and unenclosed portions of the park has been 
conceded, and need not lie discussed.

The first question calling for consideration is the meaning of 
the expression contained in the deed by which it is stipulated 
that the grantee “shall have free access to the streets, avenues, 
terraces, and commons of the said park.” The claimants eon 
tend that this word “commons” should he taken to include the 
three parcels in question. The owner, on the other hand, con
tends that this is not the true meaning of tin* word, and that it 
is amply satisfied by referring it to the unenclosed spaces upon 
the plan, more particularly to the wide strip along the lake shore 
marked “Houstead Terrace.” I think this contention is some
what militated against by the fact that the clause provides for 
ingress and egress to and from the lots sold “by any of the 
streets or avenues in the said park.” As the lots fronting on the 
lake shore face Houstead Terrace, this is apparently regarded 
as a street or avenue rather than the commons.

It is quite true that this word “commons” is not used in its 
more strict and literal sense, hut it is a flexible word ; and in 
Municipal Council of Sydm ;/ v. Altornnj-Gentrai for Sew 
South Wales, 11894| AC. 444. the Privy Council had no diffi
culty in giving it a meaning wide enough to cover that which is 
contended for hv the claimants here. There certain lands had 
been dedicated as a permanent common. The question was, whe
ther this created a common or pasturage only. It was held that it 
did not. Lord llohhouse says (pp. 453,454) : “Tin* word ‘com 
111011/ it is true, has a technical meaning in Kngland and in New 
South Wales: though what kind of enjoyment it may indicate, 
and for what persons, cannot he understood without something

ONT.
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Middleton, J.
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inorv. Sliimling alone it is an ambiguous terra which requires ex
planation, anil which may he explained by circumstances. Hut

\u further, it is very often used, though inexactly and in popular 
parlance, to denote land devoted to the enjoyment of the pub
lic or of large numbers of people. And the question is whether

Middleton. J. it has not been so used in this instance. It appears to their 
Lordships that there are several considerations, some more and 
some less cogent, all bearing the same way The omis
sion to name commoners, or in any way to define the nature of 
the common, is more consistent with the intention of leaving the 
enjoyment a variable thing and open to all comers, than to give 
it to a defined class which, even if a large one, must be limited. 
The contiguity of the land to a populous city suggests that other 
rnodcs of enjoyment are more suitable than pasturage.M

Much was said upon the argument as to the nature of the 
right claimed, if any. 1 do not think that it is necessary to define 
the exact n it lire of the right. In an early ease, City of Toronto 
v. Midill ( 1859), 7 (Ir. 462, Spragge, Y.-( '.. said (p. 478) : 
“ Whether these acts would amount to a dedication to the public, 
or an equity in the nature of an easement would have arisen to 
purchasers, it is not necessary to say.”

It may he that the term “dedicate” is only appropriate where 
the right is conferred upon the public; here no public right was 
contemplated, nor do 1 think it was given, because those to be 
benefited were not the public but the purchasers of the different 
lands; indeed, 1 think it would be unprofitable to enter into a 
discussion to ascertain whether the right claimed can properly 
be called all easement, or whether it created an implied obliga
tion in the nature of a restrictive covenant, because it seems to 
me that all this is more a question of terminology than of real 
substance. The main question remains : was it the intention of 
the parties that these three parcels should be set apart and held 
as recreation grounds for the use of those who might buy lots 
upon the faith and strength of the scheme put forward by the 
vendors?

In i:$ Cyc. 455, it is said : “ Where the owner of real property 
lays out a town upon it. and divides the land into lots and blocks, 
intersected by streets and alleys, and sells any of the lots with
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reference to Mich plan . . . he t hereby dedicates the Ht reefs
ami alleys to the use of the public.'* This in aoiue count rie*, hh 

here, depends upon statutory provisions, but it is also true at 
common law. The writer then proceeds (p. 457) : “The owner 
will be held to have dedicated to the public use such pieces of 
land as are marked on the plan or map as squares, courts, or 
parks. The reason is that the grantor by making such a convey
ance is estopped, as well in reference to the public as to his 
grantees, from denying the existence of the easement. “ The 
reason underlying this statement is well illustrated by the ease 
of i'lorl; \ . Citi/ of hJlizalnth ( 1878), 40 .Yd. Law. 172. at p. 175 : 
“Of the propriety of the rule there can Is* no question. It is 
based on the most obvious principles of fair dealing: the prin
ciples which require the vendor to deliver to his vendee that 
which the latter has bought and paid for the principles which 
hold men to their lawful bargains.”

This principle has been applied in our own Courts in the case 
of Toini ttf dm I fill v. ('amnia Co. ( 185d ), 4 Ur. ti"12, where the 
Canada Company, after having laid out the town of Ouelph. 
shewing upon the registered plan a block marked "market 
squitre. “ sought to sell off the square in town lots. Ksteii, V.-C., 
says (p. t>45): “The American eases which were cited throw 
much light on this branch of the law. There can be no doubt 
that if the owner of land lay out a town or village upon it. con
taining streets, squares, and other public places, and exhibit 
maps and plans of such intended town or village so laid out. and 
people settle in the place upon the understanding that such pub
lic thoroughfares and places exist, and no effectual alteration is 
made, and the place grows under such circumstances into a town 
or village, there is a complete dedication of such thorough I a res 
and places to the public use."

See, also. At lor m ifdim nil v. Town of Hrantfonl 1858), 6 
(Jr. 592.

I quite appreciate that there is room for distinction between 
eases in which there has been a dedication to the public, and 
the 1 right is being asserted, and cases such as this, where 
there is not in strictness any public right; but the allegation is 
that a private right has been conferred upon the individuals who

ONT.
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ONT. purchase relying upon the scheme propounded by the vendors,
s.c. It may well he that these eases may he more aptly likened to

the class of eases in which the Court has been called upon to 
Lornb deal with building schemes.
| X-I K In lit if/ v. Hiili rstaff, 119091 2 Cli. ‘105, tile principle under-

Middioon. j. |yjhg eases js discussed in tlit* Court of Appeal. All that is 
there regarded as essential appears to me to exist here. There is 
a defined area within which the scheme is operated ; there is the 
reciprocity which is said to he the foundation of the idea of a 
building scheme; there is the local law imposed and yet to he 
imposed hv the vendors over the whole area ; for tin- extracts 
from the deed which I have quoted shew the co-operative nature 
of the whole undertaking. In the defined area of this park, the 
cottagers are to erect suitable dwellings. The lands are not to be 
conveyed or leased without the consent of the company, and the 
company is to have the right to pass by-laws nroviding for the 
construction of sewers, waterworks, etc., and all necessary im
provements and lighting in streets, avenues, terraces, and com
mons. and other public parts of the park, to which the owners 
must contribute the cost.

Numerous cases can, no doubt, he found where the plaintiff 
has failed to establish a valid building scheme or to prevent the 
user of the lands in a way inconsistent therewith. In none of 
these cases where the plaintiffs have failed, have 1 found the 
principle laid down opposed to that upon which I am now act
ing. For example, at first sight, what was said by Kekewich, J.. 
in WliitihoHsi v IInf/li, 11906| 1 Cli. 253, affirmed, i lUiMi| 2 ('ll 
2Hi|, might appear inconsistent where lie says ( p. 260) : “ A pur
chaser from a building owner is not entitled to say 'On that plan 
you see a vacant space, and therefore I can insist as part of my 
bargain that the vacant space shall remain vacant.’ ” This, it 
will lie noVeed. is spoken of a ease in which there 's nothing 
more shewn than the vacant space, and the ease, therefore, re
sembles ('ity of Toronto v. Midill, 7 (Jr. 462. Here much more 
is shewn ; and, when one reads the evidence shewing the conduct 
of the parties and the rights which it was assumed by both 
parties the purchasers had with respect to the lands in question, 
one cannot fail to be impressed with the idea that tlr.s is a case



18 D.L.R | Hi: IjORNk Park. OOd

when* tin* whole scheme was that of a group of summer resi- 
(leneee surrounding ample recreation grounds.

Mat kt mit ' < 'It il tit rs 11889), 43 Cli.l). 265, is an effective
answer to the suggestion that it is impossible to conceive that 
the promoters intended to sterilise for all time the 25 acres in 
question, and that all these statements are consistent with a 
mere expression of intention and the absence of obligation on 
the part of the vendors. Kay, J., there <p. 280) says what is 
equally applicable here : “I have no doubt that it was the best 
and most lucrative mode of dealing with the estate, and that they 
have received much more under it than could have been made by 
sale of the land in any other way. I have no reason to suppose 
that the conditions imposed were depreciatory. I should infer 
just the contrary.” •

The cases cited mostly arise upon plans, hut the principle 
is of wider application, and includes all cases in which the 
land is sold upon what may he called a “building scheme, a 
scheme by which a part of the entire tract is set apart by the 
vendors for the benefit of the purchasers. When this is shewn, 
either by indications found upon a plan used in making tie 
sales or otherwise, the vendors cannot depart from the plan or 
scheme which was the foundation of the sales. This may he 
regarded as an implied covenant, an implied grant of an ease
ment, an equity in the nature of an easement, or it may rest on 
the principles of estoppel. In any ease, the property so dedi
cated or quasi-dedicated is rendered subject to the rights held 
out to the purchaser as an inducement to purchase. These 
rights may exist in perpetuity.

See, in addition to the cases already cited: Archer v. Salinas 
('it y ( 1892), 16 L.R.A. 145: (Srotjan \ Town of Haywartl 
11880), 4 Fed. Hepr. 161 : Mayor, tic., of Hayonnt v. Ford 
(1881), 4.‘t N.J. Law. 292; Price v. Inhabitants of Plainfield 
( 1878), 40 N.J. Law. 60S Elliaton v. lit other, |1908 | 2 i'll. 174 : 
S/iinr v. Martin (1888), 14 App. Cas. 12.

If the conduct of the parties and mode of user of the land 
in question can he looked at, the evidence conclusively shews 
that the three blocks were intended as the “commons” referred 
to in the deed.

ONT.
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Mlddlrton. J.
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wtreHin, which is «•\|irif«*lx forhhhlen. nut from mweeity hut rx 
a 61# win ni i raiihiii. by *«*e. of tin- Art.

|Sev B.X.A. Act, sec. III.]
4 WATERS (lie 2—12 | —KliiHTH OF KII'ARIAX OWNEM—DkIVIXO IXMIS— 

ItESERVK AI.OXO BANK OF STREAM.
A lumber cmii|iaiiy o|»miling a tinilwr Iwitli umhr n provincial 

license cannot conduct its drive in bringing the logs down a stream, 
so as to deprive a riparian owner of his reasonable and proper means 
of access to and use of the river, notwithstanding the reserve of one 
chain in width along the shore of the river, in the original grant from 
the ( town.

| /i # wom v Hull Tim In r In.. II II.L.It 44. 4 OWN. llOti. affirmed.]

Am: xi. I tv the defendant company from the judgment of 
Kelly, .1. II D.L.R. 44. 4 O W N. 1106.

The appeal was dismissed.
It. /fi/eAnuta, lx.( .. and 7. Fruxir, for the appellant rolli

n'. (!. Thurston. K.( '.. for the plaintiff.

Holt
Timber

ONT.

Statement

December 2d. Mulock, C.J.Kx. : This is an appeal from smiot*.oj. 
the judgment of Kelly, J.

Briefly, tin* facts are as follows. In 1011. the plaintiff became 
the owner of parts of lots 24 and 25 in the 14th concession of the 
township of Burton, containing together about thirteen acres 
of land, more particularly described in the grant thereof from

I
 the Crown, excepting thereout the right of way of the Canadian

Northern Railxvay, and also “an allowance of one chain in per
pendicular width along the shore of the Magnetawan river as 
contained in the original patent from the Crown.”

That portion of lot 24 owned by the plaintiff is situate on a 
point of land made by a bend in the South Magnetawan river, 
and is separated from lot 25 by that river, which flows between 
the two properties in a southerly direction.

A liny of considerable area extends from the river easterly 
along the plaintiff’s point of land, and affords the only means 
of water communication between the residence of the plaintiff 
and the post-office and the place where lie obtained bis household 
supplies. On this point he had erected a residence with various 
outbuildings, and on the opposite side of the river a boat-house. 
Throughout part of the summer of 1912 he and his family occu
pied the property.

i
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The defendant company, under a license from the Ontario 
Government, have the right to cut logs on the upper waters of 
the Magnetawan river, ami previous to the year 1912 Imd floated 
their logs to market down the North Magnetawan river; hut in 
1912 decided to float them down the South Magnetawan river, 
past the plaintiff's land, and into the hay above referred to. and 
there, by means of a jack-ladder, to load them on the ears of 
the Canadian Northern Railway, which is close to the bay.

Some (> or 7 miles below the plaintiff's property, a dam had 
been erected in order to improve the navigability of the river. 
Between that dam and the plaintiff’s property, and to the east
erly limit of the bay, the waters of the river and bay were navi 
gable for boats, and constituted a public highway.

The defendant company, in order to carry out their plan, 
put in stop logs in the dam already referred to, whereby the 
water was raised about seven feet above its normal level. They 
also erected three other dams, one across the river just above the 
plaintiff's property, another across the river some distance below 
it, and a third across the mouth of the bay.

As the defendants' logs floated down from the upper waters, 
they were stopped by the dam above the plaintiff's property, and 
in consequence accumulated there in large quantities.

At intervals they were liberated and floated down past the 
plaintiff's property, but were prevented by the lower dam from 
going beyond that point. By means of these different obstruc
tions. large quantities of logs were retained within the enclosure 
thus created, and, drifting about, were at times blown upon the 
shore around the plaintiff's property, and in such quantities as 
to have the effect, as found by the trial Judge, of wholly depriv
ing the plaintiff of access to the water by means of his boats, 
making him and his family practically prisoners for days at a 
time on his property, which was so hemmed in by masses of logs 

shore that access to the river, their only available high
way, was impossible.

The defendant company also caused large quantities of logs 
to be stored and kept in the bay hy means of the dam across its 
mouth, and, as found by the trial Judge, the plaintiff was 
thereby prevented from navigating the waters of the bay for the

9^21
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purpose of getting from place to place on his own property or to 0N1
places where he obtained his supplies or to the post-oftire, where- s <’.
by he and his family were put to special inconvenience ami dam- IgKHU*
age. The learned trial Judge also found that the defendant com- n-

... Holtpany had erected and were maintaining at least a portion ot a timhm* 
jack-ladder on the plaintiff’s property.

The learned trial Judge, having found the defendant com- M",ork <’J 
pany guilty of the acts complained of, ordered tin* removal of 
the jack-ladder, and that the defendant company be restrained 
from continuing such nuisance; ami from such order the defen
dant company appeal.

The findings of fact by the trial Judge are. I think, abun
dantly warranted by the evidence.

To the plaintiff's claim, however, the defendant company 
say that the plaintiff is not entitled to maintain this action, on 
the ground that what is complained of constitutes a public nuis
ance only, and therefore the remedy is by way of indictment 
only. The authorities, however, show that, if a person makes use 
of a highway to such an unreasonable extent that the user 
amounts to a public nuisance, and if such nuisance causes a par
ticular injury to another beyond that which is suffered by the 
rest of the public, and if such injury is substantial and direct, 
ami not merely consequential, the injured party is entitled to 
maintain an action in his own name: Benjamin v. Storr, L.R.
9 0.1». 400.

In Crandcll v. Mooney, 2J I’.C.O.l’. 212, which was an action 
brought by the owner of a steamboat for damages because of 
obstruction of a navigable river by the defendant'a boom. it was 
hold that, the boom preventing the plaintiff navigating the river 
with his vessel, lie was sustaining peculiar injury which entitled 
him to maintain the action. Ill that case the rights of persons 
using navigable rivers are thus stated by Gwynne, J., at p. 224:
“All persons have an equal right to navigate this river with logs 
or steamboats, which right must be exercised, however, in such 
a manner as not unreasonably to impede or delay another in the 
exercise of his right ; and that if a person navigating with logs 
obstruct the whole river for a period of eight days or more, as in 
this ease, whereby every other mode of navigation by all other
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ONT. persons is prevented during that period, this is swell an unreason
S. C. able obstruction of others’ rights as to give a cause of action,
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notwithstanding that the obstruction he caused by adverse winds 
retaining the logs in the river. A party navigating the river 
with logs should, as it seems to me, he obliged to use steam power 
to overcome the vis major of an adverse wind in such a ease.”

Mnlork, C.J. In Drake v. Sault Str. Marie Palp and Paper Co., 25 A.R. 
251, the plaintiff, a fisherman, living on a farm fronting on a 
navigable river, and situate about three miles from its mouth, 
occasionally used his boat for carrying goods for his neighbours, 
hut the defendants obstructed the river for a whole summer to 
such an extent as to cut off the plaintiff’s access to the river by 
his boat, and it was held that he was entitled in his own name to 
maintain the action.

It is not necessary, however, further to multiply authorities 
in support of the rule above set forth. The only question is, 
whether the facts here bring the case within that rule. On that 
point 1 entertain no doubt. The river afforded the only means 
of communication to the plaintiff and his family between their 
residence and the outside world. To be hemmed in by a fringe 
of logs for days at a time and thereby prevented from obtaining 
necessary household supplies or mail matter, or in emergency, 
what often may occur, medical assistance, was a position in which 
the defendant company had no legal right to place the plaintiff. 
That lie was not thereby damaged in a special, direct, and sub
stantial manner, is not, 1 think, arguable; and the plaintiff is 
entitled to maintain this action.

Another answer of the defendant company is, that they were 
authorised to do what they did by R. S. 0. 1897, chs. 142 and 
142; hut provincial legislation cannot authorise interference 
with the right of navigation ; that subject, under sec. 91 of the 
British North America Act, being under the exclusive jurisdic
tion of the Parliament of Canada : see The Queen v. Fisher 
(1891), 2 Can. Kx. C.R. 965.

Nor does eh. 149 of R.S.Ü. 1897 (the Saw Logs Driving Act) 
even purport to authorise the defendant company to do the acts 
complained of. Section 3 of that chapter, not from necessity, but 
ex abundanti eautelâ, declares that persons floating logs on lakes.
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rivers, etc., shall so conduct t heir operations as not to “unneces- 0NT- 
earily ohstniet the floating or navigation of such water.” s.C.

I, therefore, think that the defendant company have no stat- ^RRoX 
utorv right to do what they have been found guilty of doing. r.

Tin* defendant company further urge that, inasmuch as the Timrrr 
plaintiff's property is separated from the water front by an Co~
allowance of one chain in width. In* is not a riparian owner, and M",0<'k C J- 
therefore has no right to maintain this action. The plaintiff's 
right does not depend upon his being a riparian owner, lie is 
shewn to be the owner and occupant, during part of the year, 
of certain lands, access to and from which by means of the river 
is necessary to the reasonable enjoyment of his property, and to 
the exercise of his civil rights when in such occupation, and tin- 
cause of action is the infringement of those rights by the defen
dant company.

The defendant company also object to the portions of the 
judgment declaring that the jack-ladder encroaches on the plain
tiff’s land to the extent of at least 720 square feet, and ordering 
its removal. The learned trial Judge’s finding was that the en
croachment amounted to “at least J20 feet.” hut the order reads 
”720 feel,” being the figures given by Mr. Ward, I'.L.K.

If the defendant company desire it, they may have the portion 
of land occupied by the jack-ladder described by metes and 
bounds in the judgment, such description to be prepared by Mr.
Abrey, P.L.S., or some other surveyor to be appointed by the 
Court, the defendant company to be at the expense of the survey 
and within one week to deposit $100 towards the cost ; otherwise 
the description as in the order to stand.

As to the defendant company’s counterclaim for damages 
because of the granting of the interim injunction, the evidence 
at the trial shews that the plaintiff was suffering special and 
substantial injury because of the unlawful, unreasonable, and 
high-handed conduct of the defendant company ; and that, in 
consequence, he was entitled to summary relief by way of injunc
tion. Therefore, there is no foundation for the counterclaim for 
damages.

For these reasons, I think the appeal should be dismissed

311- -18 D.L.R.
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with costs; the order to issue at the exjuration of one week if the 
defendant company fail to make the deposit of $100. If it is 
made, then the order not to issue until after the surveyor’s 
description is completed.

Any question that may arise out of such description may lie 
spoken to before the order issues.

Riddeli-, J. :—The plaintiff is the patentee and owner of parts 
of lots 34 and 35, concession 14 of the township of Burton, Barry 
Sound District—his land is near the Magnets wan river, hut 
separated from it by land described as “an allowance of one 
chain in perpendicular width along the shore of the Magnet a wan 
river.” 11 is certificate of title bears date the 10th July, 1011. 
a id he had bought shortly before, during the same year. In 
1911, he began building a wharf opposite his place at the edge 
of the water, and in 1012 he furnished it a.s a landing-place and 
built a house upon his property, which he occupied with his 
family during the summer of that year. After the plaintiff’s 
purchase, the water in the river opposite to his property was 
raised some seven feet by a dam, etc.

The defendants are a company who own valuable timber 
limits in the vicinity, to bring the timber from which it is reason
ably necessary for them to use the river at this point for Moating 
logs down to a branch of the Canadian Northern Railway, which 
runs near by, and which takes away the logs to be converted into 
lumber, etc. The company stretched some booms across the river, 
Moated down a large number of logs, and raised them by a “jack- 
ladder” from the water to cars on the railway. The jack-ladder 
was built partly on the chain-reserve ; the plaintiff claims that 
it was and is in part upon his land, but this the defendants deny.

On the Kith August, 1912, the plaintiff, claiming that the 
method of Moating logs, retaining booms, and operating the jack- 
ladder, etc., was a derogation of his rights, obtai d an injunc
tion against the defendants, but this was dissol 1 four days 
later.

The action came on for trial before Mr. Jusuce Kelly in 
September, 1912, and that learned Judge gave judgment in 
favour of the plaintiff—the defendants now appeal.
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Tin* judgment ( 1 ' declares finit tin- jack-ladder encroaches LNT
on tin* liimls of tin* plaintiff 720 square feet (this is a clerical s. C.
error for 220 square feet, as will he seen from the reasons for ,

IBKSOX
judgment, and we at the hearing of the appeal directed that it a. 
should he amended accordingly 1 f> damages are awarded for tYmhkh 
this trespass and for cutting down certain trees, etc. (2) The °°- 
defendants are ordered to ‘ * remove from the said lands of the Ridden, t. 

plaintiff the said jack-ladder with ils engine and apparatus con
nected therewith, and that the plaintiff do forthwith recover 
possession of his said lands from the defendants on which there 
was such wrongful entry by the defendants, and that the defen
dants do also forthwith . . deliver to the plaintiff, or to whom
he may appoint, possession of the said lands.” (8) The defen
dants are “perpetually restrained from continuing the boom or 
booms across the Magnetawan river ... so as to unneces
sarily interfere with the plaintiff’s right to the use and naviga
tion of the said river,” and ordered to remove “the said booms 
. . . or so re-arrange said booms as that they may not unduly 

.interfere with the use of said river . . by the plaintiff and 
not to unduly interfere with the privilege or right to use and 
navigate the said river . . .” (4) The company are “re
strained from storing logs in said river ... in such a man
ner as to prevent access to said river . . . by the plaintiff
. . or in such a manner as to unduly interfere with the . . 
right of the plaintiff ... to the use of the said river . .
. . .” and ordered “to remove or re-arrange said logs so stored 
. . . so as not to unduly interfere with the right . . of 
the plaintiff to make any reasonable use of said river . . .”
(5) Reference to the Master in Ordinary as to “damages . . . 
sustained by reason of the undue obstruction of said river 
. . .“ reserving costs of reference. ((>) The plaintiff is 
awarded costs up to and inclusive of judgment, and including 
the costs of and incidental to the interim injunction. (7) The 
defendants’ counterclaim for damages in consequence of the in
terim injunction is dismissed with costs.

The judgment is attacked in every clause.
The objection to the award of costs in (6) above is, that 

County Court costs only should have been directed to be paid;
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we pointed out in the argument that Rule (1918) Ii49 covers the 
ease, and the quantum or seule of costs must he passed upon 
under such a judgment as this hy the Taxing Officer.

A careful perusal of the evidence convinces me that the 
learned trial Judge was right in finding that the arrangement 
of the Ihmuiis and the method of floating the logs were in violation 
of the rights of the plaintiff to use this river. It is admitted by 
the defendants that the river is a navigable river; it is conse
quently in the same position as a common or publie highway. I 
adopt without hesitation the criterion laid down by counsel for 
the defendants, and agree that the defendants have a right to 
use the river in a reasonable way, considering the rights of 
others to use the river. What is and what is not a reasonable 
user differs in different circumstances : in the circumstances of 
this case, the user by booms and floating of logs in the manner 
in which the defendants used them, was wholly unreasonable.

The objection that the plaintiff has no right of action is un
tenable—Ihe position of the plaintiff and of his property is such 
that he suffered a peculiar damage differing from that of the 
public at large, and consequently he may sue. and is not driven 
to indictment or information at the instance of the Attorney- 
General. The principle has been recently discussed at length by 
this Court in O'Xiil v. Harper, 2H D.L.R. (idf>. Id D.L.R. 049, 
and it is not necessary here to do more than refer to the judg
ment in that ease.

Much complaint is made concerning the form of the injunc
tion ordered, and reliance is placed upon the language of 'lur- 
ner, L.J., in Warden, etc., oj Dover v. London Chatham and 
Dover It.W. Co., :t DcG K. & J. 559, at p. 504. In that 
case the defendants had a special Act of incorporation ; the 
plaintiffs’ bill set out that the defendants intended to cross a 
certain street, not on the level, but at a depth of more than two 
feet below the level, divert the street, raise the road and carry 
it across the line by a bridge—an injunction was asked restrain
ing them from raising or diverting the street. The special Act 
enacted that, subject to the provisions in the Railway Clauses 
Consolidation Act, 1845, contained* in reference to the crossing 
of roads on a level, it should be lawful for the company in con-
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.structing the railway to carry the same on a level across the 
street in question. Stuart, V.-(\, granted an interlocutory order 
restraining them from crossing the street “in any other manner 
than was authorised by the defendants’ special Act of incorpor
ation.” It was on appeal from this that Turner, L.J., said : 
“This appears to me a most inconvenient form of injunction. 
There is no declaration . . of what, in the opinion of the 
Court, is the right mode in which this railway should he con
structed, and the consequence of the injunction being in that 
form is, that no possible alteration can he made hy the railway 
company in the mode of constructing the railway, without ex
posing themselves to the danger of commitment for a breach of 
the injunction. The defendants are left perfectly at large to 
judge what, on the part of the defendants, may be the mode of 
constructing the railway which is required and authorised hy the 
special Act and the public Acts incorporated therewith . . .” 
It is, of course, quite plain that the objectionable injunction was 
in substance an order not to do anything in constructing the 
line which the company had not the right to do and that is 
not a form of injunction which the Court should make : ('other 
v. Midhind A'. IV. Co. ( 1848 ). 2 l*h. -Mill. 472; Loir v. hi m s, 4 
DeO. .1. & S. 286, 295; Hindu U v. liais* (18751, L.K. 20 Kq. 494. 
499; Va rki r v. First Avenue 11 oh I Co. (1883), 24 CI». Ü. 282, 
286.

In cases of public or private nuisance, that is. of private 
nuisance and of a public nuisance become actionable because 
peculiarly affecting the plaintiff, the injunction is given in gen
eral terms as a rule—the Court does not take it upon itself in 
the ordinary case to give specific directions how the nuisance is 
to be abated or how the defendant is to act thereafter.

Forms may be seen in Seton, 6th ed., vol. 1. pp. 604 .w/t/.— 
“restrained from burning bricks ... so as to occasion a 
nuisance . . ,” "so as to cause a nuisance . . ,” “doing 
or causing any damage or nuisance to the plaintiff, and from 
doing any other act to endanger the safety or stability of the 
building,” etc., “to interfere with the enjoyment by the plaintiff 
of the premises for the purpose of his business,” etc.

See also the genei*al form in Varkcr v. First Avciuii Hotel

ONT.

s. c.
fSKHOX

0».
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hi North Eastern H.IV. Co. v. Crossland (1862). 2 •!. & 11. 
565, the injunction restrained the defendants from working 
mines in such a manner as to occasion damage to the railway; 
and such a form was approved by the House of Lords in Elliot

Riddell, 1 v. North Eastern /«MV. ('o. (1863), 10 1I.L.C. 333; see p. 359.
It is manifestly impossible for the Court to give specific 

directions to these defendants how they are to tloat their logs or 
arrange their booms—and it is equally impossible for the Court 
to determine in advance whether any particular method or 
arrangement will interfere with the plaintiff's rights. The 
defendants need not have any apprehension of anything like 
oppression. If they make an honest attempt to act in such a 
way as to give the plaintiff his undoubted rights, there will 
probably be no attempt to proceed against them for contempt 
—and, if such an attempt be made, a Court must be satisfied 
of a violation of the injunction before process will be awarded: 
Elliot v. North Eastern /.MV. Co., 1(1 ll.L.C. at p. 359. The re
cent ease of Ah r. Pirie <(' Sons Limited v. Earl of Kintore, [ 1906|
A.('. 478. at p. 482, points out tin* difference between the Scot
tish and the English, and therefore our, practice.

Then it is said that there is no need for an injunction, as 
the defendants do not intend to continue the nuisance. There 
are several answers to this contention. We have no evidence 
upon which to act—there is no undertaking filed which might 
take the place of an injunction, ami the rule supposed to be 
established by Dunning v. Grosvrnor Dairies Limited, [1900] 
W.X. 265. that when the nuisance has ceased at the time of the 
trial “it would he contrary to the practice of the Court to 
grant an injunction.” is not general.

In D<an and Chapter of ('luster v. Smelting Corporation 
Limit<d (1901), 85 L.T.R. 67. the defendants had injured the 
trees and crops of the plaintiffs by smoke and effluvia from 
their smelting works. This nuisance ceased before trial, o wing 
to the defendants having stopped work after action brought, 
and it was contended for the defendants that no injunction 
order would be granted, citing Dunning v. (Irosv ior Dairies
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Limited and Carr d; Co. v. Hath das lÀyht and Coke Co., [19001 
W.N. 205, note, upon which it was based. The Judge, Farwell, 
•)., after consulting Joyce, who had given the decision in 
the Dun ni n y case, said that Mr. Justice Joyce had no intention 
to lay down any general rule in that case, and added: “I should 
say the practice of the Court is that it is almost a matter of 
course for the injunction to lie granted when the damage has 
been proved." In that statement of the law I agree. Batch- 
filer v. Tunbridyr Wills Has Co. (1901). 84 L.T.R. 765, and 
Barber v. I'enhy, [ 1893] 2 Oh. 447, 400, are cases which shew 
that where it is proved at the trial that the nuisance has ceased, 
there will not always he an injunction ; but the rule is as laid 
down in than and Chapter of Chester v. Smeltiny Corporation 
Limited.

The reference as to damages on this head is also proper : 
though 1 should he better satisfied if the parties can agree upon 
the amount. Any unreasonable conduct on the part of either 
as to the amount can, however, lie taken into account in deter
mining the costs, which have been reserved.

1 he question as to the jack-ladder is not so simple—whether 
it is in part upon the plaintiffs land depends upon the true 
position of “the shore of the river'* in 1911, at the time of 
the plaintiff's patent.

Abrey, P.L.S.. who saw the locus in 1911 and also in 1912, 
swears that the edge of the water in 1912 was 25 feet ( hori
zontal distance) farther than in 1911 lie takes the shore line 
of the lake in 1911 at the edge of vegetation : and, with that 
as a starting-point, lie says that the jack-ladder at its east 
end projects a distance of 12 feet over I lie boundary-line be
tween the chain-reserve and the plaintiff's land. lie does not 
give on exact computation of the number of square feet covered 
by the jack-ladder on the plaintiff’s land, hut there were at 
least 1150 square feet. His shore-line is marked by trees, stumps, 
vegetation, and he checked this by finding how far out the 
water was 7 or 71 ^ feet deep, and found the lines to correspond. 
Ward, another IMj.S.. took much the same methods, and says 
that “it was almost impossible to fix it to a foot or two." lie 
is a surveyor of experience, and concludes that the water co nes

ONT.

S. 0.
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in 20 to 25 fwt from the former shore-line where the jnek- 
ladder is situated. 11 is conclusion is that the jack-ladder is 
at tlie west end about 20 feet on the plaintiff’s land, at the 
east 10 to 15 feet, and east and west 45 feet--averaging the 
north and south encroachment at 10, he makes the superficial 
encroachment 10 x 45 720 square feet.

For the defence Holt says that the jack-ladder makes an 
angle of 45 degrees with tin water (which will account for the 
west encroachment being greater than the east), and claims 
that the chain sho ild have been measured from the existing 
edge of the water ; Clarke, P.L.S., takes the chain “from the 
water-line around the shore,” “would take it now from the 
side of the water,” “measuring from high water if you are 
there in the spring:” Drowlev, A.C.Iv, in the employ of the 
Canadian Northern, shews the shore-line as he found it, meas
ured “from the waters edge;” Frost, C.K., took his measure
ments from tin* water-line as he found it. It is perfectly plain 
that the defendants' witnesses did not attempt to take the 
line as it was in 1911, but assumed that the chain-reserve 
retreated with the river, with the rise of the water. This rise 
was not a gradual movement by inappreciable intervals, but 
a rise caused by dams, etc., which dams may be taken at any 
time. Ii is not, therefore, a ease for the application of the 
rule that where land is given to the water’s edge, etc., it is 
increased nr diminished by inappreciable and gradual changes. 
The law has recently been investigated in Volcanic Oil and 
das Co. \. Chaplin (1912), 27 O.L.R. :14. 484, fi D.L.R. 284, 10 
D.L.R. 200, and need not here lx* restated. Nor does any case 
arise of high water and low water—there is no evidence of any 
such phenomena as high water and low water upon this river.

I think the plaintiff has shewn that the true line of the 
shore of the river is some 25 feet inside of the line existing in 
1912 near the jack-ladder, and the learned trial Judge was 
entirely justified in finding an encroachment by the defendants 
by their jack-ladder upon the plaintiff’s land. And it was 
right to order them to remove the same from the plaintiff’s 
land.

The form of the order should present no difficulty to the
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defendants, and probably it docs not—but, to avoid any ques
tion. the following description may be added to the 3rd para
graph : The said lands being as follows : beginning at the 
north-east corner of the jack-ladder, thence in a southerly 
direction along the east side thereof a distance of 11? feet, then 
in a direction parallel to the edge of the water to the west side 
thereof, then in a northerly direction along the west side thereof 
to the north-west corner thereof, then along the north side to 
the place of beginning—the jack-ladder being taken as it was 
when Mr. Abrey made his survey.” 1 take this description, 
as Abrey, who was believed by the learned trial Judge, is quite 
certain of the one measurement, and from that all the other 
boundaries may he derived.

There is no objection to the mandatory form of the judg
ment in this respect. While it may be that the plaintiff must 
submit to the inconvenience and annoyance of the working of 
the jack-ladder, there is no reason why lie should submit to its 
operation on his own property. No such case of estoppel is 
made out as existed in such cases as Grasdt v. Carter (18S4 '. 
10 8.C.R. 105.

The counterclaim is based upon the interim injunction 
granted on the 16th August by Mr. Justice Britton, and by the 
same learned Judge dissolved on the 20th August, 1012—a 
suspension of the defendants’ operations for four days being 
thereby effected and considerable pecuniary loss occasioned.

The injunction was obtained upon affidavits of the plaintiff 
and of Abrey — the plaintiff swearing to a state of facts in 
respect of the interference by the defendants with Ills right 
to use the river and as to the position of the jack-ladder on his 
land, and Abrey as to the position of the jack-ladder substan
tially as found at the trial. It is impossible to say that this 
order was improperly obtained, or that the facts alleged in the 
affidavits are either without foundation or imperfectly stated

The defendants moved to dissolve this injunction : on the 
motion were read several affidavits, llolt, the president of the 
defendant company, swears positively that the jack-ladder is 
wholly upon the chain-reserve, and two affidavits by engineers 
are filed indicating or suggesting that, in their opinion, this
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was the fact. Holt also swears that the defendant company 
had not done anything to annoy or inconvenience the plain
tiff or to deprive him of any of his rights.” In that state of 
the case, there being a direct con diet as to the facta, the learned 
Judge, on a balance of convenience, decided—and. if I may 
say so without presumption, rightly decided—that the injunc
tion should be dissolved. This was brought about by the defen
dants procuring affidavits which misrepresented the facts (I 
do not suggest want of good faith or anything but an honest 
mistake) : had the facts been admitted as they were proved at 
the trial, the injunction could not have been dissolved with 
justice to the plaintiff. In my view, the defendants have no 
leason to ( of the interim injunction, whatever reason
the plaintiff may have to complain of its dissolution.

Much argument was addressed to us as to the form of the 
interim injunction, and the affidavits upon which it was obtained, 
shewing that the plaintiff had no real complaint except as to the 
jack-ladder. 1 can find nothing of the kind : the affidavit of the 
plaintiff himself, paragraphs 4 and (i, is clear enough, and the 
injunction restrains the defendants from “interfering with 
tin plaintiff*! right of user and enjoyment of the waters sur
rounding the plaintiff's said lands and the streams, rivers, and 
bays connecting with said waters.”

Kxcept the description in para. 8 of the judgment at the 
trial. I see nothing of which the defendants can rightly com
plain—if that paragraph be amended by adding thereto the 
description given above, the judgment should stand.

The appellants should pay the costs of the appeal.

Noth. It seems proper again to call the attention of the 
profession to the necessity of bringing into Court all the papers 
in the action. In the present instance, the injunction order 
and the order dissolving tin* same were to have been filed by 
the defendants; and much argument took place about the orig
inal order—and yet, when we came to examine into the case, 
these documents were not at hand, and the Court was forced 
to apply for them to the defendants’ solicitors. This is not 
to be taken as a precedent, and the Court cannot undertake to

7728
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look up missing documents. Had the default lieen that of the 
successful party, 1 think we might well have withheld costs, 
ns was done in lie SUhsou ami ('ollei/r of Physicians anil Sur
geons of Ontario (1912). 27 O.L.R. 5(10. 10 D.L.R. 099; hut tin 
default here was that of the appellants.

Leitcii, •!., agreed with Riddell, J.

ONT.

S.C.

Trrso.v

Co.

Sutherland, •)., agreed that the appeal should be dismissed 
v\ ith costs.

A pin al dismissi d.

HAYES v. HARSHAW 0NT
Ontario Supreme Court t.Appellate Dirision ), 1 luloeh, Itiddell,

Sutherland, and l.dtcli, December 23, 1013. S. C.

I. Master ami servant i 81 K—231—Liaiui.ity for wroxufi i. uisciiarm —
EFFECT OE RECOVERY FOR roRTIO.X OF TIME I'\KMI’EOYEII—KsTOITEl.
—Hen ,n dicata.

Tlio recovery by a servant of wages for the month following his 
wrongful dismissal from a yearly hiring, estops the parties from as 
serting that lie was not entitled to the amount recovered qua wages, 
and also negatives a contention that the wrongful discharge applied 
to that month: therefore the wrongful dismissal will not take effect 
until the following month, when tin servant may recover damages 
therefor for the balance ..f the term of his employment.

Appeal by the plaintiff from the .judgment of the Judge of statement, 
the County Court of the < unty of DuflVrin. dismissing an 
action brought in that < V to recover damages for the wrong
ful dismissal of the plait if from the service of the defendant.

The appeal was all I. Sutherland, J.. dissenting.
(<. II. Wnlson, lx.< and .1 .1. II ic/h son, for the defendant. 

the respondent.
('. li. McKeown, K.('.. for the appellant.

December 2d. Mi luck, C.J.Kx. : This is an appeal from Muiock. e..t. 
the judgment of the Judge of the County Court of the County 
of Dufl'erin, dismissing the action. The facts disclosed by the 
evidence are as follows:—

On the 1st February, 1912, the defendant engaged the plain 
till* as assistant in the Orangeville post-office, of which the de 
fendant was postmaster, for one year, at the rate of $9110, pav
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able monthly, that is, $75 per month. The plaintiff accepted the 
engagement and entered and continued upon the work until the 
11th October, 1912, when lie was dismissed without cause. The 
plaintiff then withdrew from the post-office. In a few days 
thereafter the defendant offered to re-engage him on different 
terms. The plaintiff refused the offer, but from time to time 
proffered his services to the defendant under the contract, hut 
the same were not accepted.

On the 7th November, 1912, the plaintiff sued the defend
ant for $75, the claim in that action “being wages due to the 
said Oeorge It. Hayes by the said George II. Ilarshaw for the 
month of October, 1912, under contract,” etc. On the 13th 
December, 1912, the plaintiff obtained judgment for the $75 
thus sued for, namely, wages for the whole month of October

On the 27th December thereafter, the plaintiff sued the de
fendant in the Division Court for $75 for his November wages, 
but that action was discontinued, and the present one begun for 
$225 damages for breach of contract, being a sum equal to $75 
per i for the three remaining months of his year’s engage
ment. To this claim the deft i recovery by the plain
tiff of $75 for his wages for October as a bar to this .action.

The judgment in the plaintiff’s favour for $75, being for 
wages due to the plaintiff for that month, estops the parties from 
saying that the plaintiff was not entitled to that sum qua wages 
for the month of October; and, therefore, whatever be the 
facts, negatives the contention that the wrongful dismissal 
applied to the month of October. In the face of that judgment, 
the wrongful dismissal did not take effect before the 1st Novem
ber, and the plaintiff is entitled to damages therefor.

I, therefore, with respect, think the judgment of the learned 
Judge should be reversed, and that judgment should be entered 
in the plaintiff’s favour for the amount of damages assessed, 
namely, $225 ( less $5 earned by the plaintiff during the three 
months), together with the costs below and of this appeal.

Ridden, j. Riddell, J. (after setting out the facts as " e) :—It seems 
to me that certain elementary considerations are sufficient to 
dispose of the case.

51
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The defendant, by his written contract, agreed that at the 
*ud of each month he would pay the plaintiff $75 if the plain
tiff had performed his services under the contract during that 
month. Subject to the principle de minimis non enrol ls.r, and 
speaking generally, the plaintiff had no claim for any wages for 
work done during any month unless and until he had worked 
under the contract for the full month. It did not need to be 
the particular work for which he was hired, but it must be 
either that work or some work or action, etc., which the de
fendant accepted as answering the contract. Having done such 
work or so acted, etc., he was entitled, under the contract, to be 
paid the sum for that month. And, once the right to be paid 
accrued, it could not be divested without payment or something 
equivalent to payment, as accord and satisfaction, etc. If at the 
end of the month he should he wrongfully dismissed, he would 
have, in addition to the right to he paid his earned wages, the 
right to sue for damages for wrongful dismissal. These are two 
separate ami distinct causes of action.

Both causes of action assert the existence of the contract, 
and both ure based upon a breach of it. Instead of suing at 
once for wrongful dismissal, there is nothing to prevent the 
plaintiff continuing to offer his services. If these services are 
accepted by the master as a performance under the contract of 
his work under the contract, at the end of the month he becomes 
entitled to be paid for that month. In such a ease, as in most 
others, “actions speak louder than words,” and the master could 
not be heard to say that while he did accept what the plaintiff 
did as in performance of his duty under the contract, neverthe
less the contract is at an end. Anything which the master may 
accept as such is a performance of the servant’s duty under 
the contract. It was once thought that being willing to serve 
was equivalent to actual service on a wrongful dismissal—that 
it was constructive service. This was in substance laid down 
by Lord Kllcnborough in (/nmlrll v. Ponliyny (lSHi), 4 Camp. 
575 ; but it is no longer recognised as law.

Of course, the servant may submit to the dissolution of the 
contract, in which case lie can recover only the amount to which 
he had already become entitled.

ONT.

s. c.

Harshaw.

Riddell, J.
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If the servant have entered upon the new period (a new 
month, say), and is then dismissed, he may submit to the can
cellation of the contract: lie may then sue for remuneration for 
the work done, not upon the contract—for that has gone by the 
hoard hut on an implied contract to pay what the work was 
worth, an ind* Intatus assumpsit, as the old legal terminology has 
it. Or he may not consent to a cancellation of the contract, 
hut insist upon its continuing in existence; then lie may sue for 
damages for breach of the contract. In such an action tin* 
amount of work done by him in the broken period should be 
taken into account by the jury in assessing the damages : Good
man v. Pocock, 15 Q.B. 576.

The servant cannot In* to blow hot and cold; he must
elect to consider the contract at an end or in force ; and, if he 
sues setting up the contract and recovers judgment, he can
not then turn around and sue setting up its cancellation : 
E Merton v. Emnuns ( 1848), 6 C.B. 160; Emnicns v. Eldcrton 
(1853). 4 ll.L.C. 624; Snetting v. Lord Huntingfield (1834), 1 
t'.M. «X: It. 20, 26, n. (b) ; Walstab v. Spottiswoode (1846), 15 M. 
& XV. 501.

In Goodman v. Pocock, 15 Q.B. 576, so much relied upon by 
the defendant, a servant had been wrongfully dismissed in the 
middle of a quarter, and brought an action. The hiring had 
been from the 23rd .January, 1847, at a salary of £200 a year, 
payable quarterly. The action was on two counts : (1) a special 
count for damages for wrongful dismissal ; and (2) the common 
counts for work and labour, money paid, and an account stated. 
Particulars were delivered shewing four quarters’ salary up 
to the 23rd January, 1848, certain disbursements and expenses, 
and payments to the defendant. At the trial Lord Denman, 
C.J., held that “the plaintiff could not recover for service 
actually rendered during the broken quarter . . . because
what might be due for such service was recoverable under the 
indebitatus count only, and was not ini in the particulars” 
delivered. The jury gave a verdict for the balance of unpaid 
salary, etc., to the 23rd January, 1848 what had already 
become due and payable), also for disbursements and expenses, 
also for £50 for wrongful dismissal ; hut did not take into ac-

5
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count tin* transactions of tin* broken quarter «it all. Tli .* plain 
till' thereupon brought an action for remuneration for work 
actually done and for disbursements and expenses during tin- 
broken quarter. Erie. J., at the trial, was of opinion that by 
suing in tin- first action the plaintiff had treated the contract as 
open and in existence, and could not now recover under the com
mon counts for work and labour, which, as we have seen, implies 
that tin- contract was at an end. This view was supported by 
the full Court. Coleridge, J., at p. 183, puts it concisely: “The 
servant may either treat tin* contract as rescinded and bring 
indebitatus assumpsit, or be may sue on the contract; but In* 
cannot do both; and, if he has two counts, he must take the 
verdict on one only. Here the plaintiff elected to sue on the 
contract ; and he cannot now sue in this form.” The Court 
held ( p. .18(1) that “the jury in assessing damages for the wrong
ful dismissal ought to have taken into the account the plaintiff’s 
salary up to the time of his dismissal and ( p. 5811 ) “the dam
ages given to him in his special action must lie taken to have 
been awarded to him in respect of the period subsequent to the 
last complete quarter which he served."

A very great injustice was thus done to the plaintiff owing 
to Lord Denman's mistake in the law—an injustice which our 
more elastic practice would now avoid.

While there was an objection to the plaintiff’s contending 
in the same action that the contract was rescinded and that it 
was not. there was no objection to the plaintiff's contending 
that the contract was not rescinded, but was in full force, and 
that In* had two causes of action under it, one for money due and 
payable and the other for wrongful dismissal. In the former 
case, tried before Lord Denman, C.J., a verdict was given for sal
ary due and payable, and also for certain disbursements, as well 
as damages for wrongful dismissal; all of which were recoverable 
upon the basis of an existing contract. In the new action. 1.1 
Q.B. 574), a verdict was given for certain other disbursements. 
i.<those after the 23rd January, 1848, which were recoverable 
only on the basis of the existence of the same contract ; but the 
plaintiff was not allowed to recover damages based upon tin* 
contract being rescinded.

ONT.
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Riddell. .1.

In the present case, in November the plaintiff* brought an 
action explicitly for salary for the month of October, and suc
ceeded in obtaining a verdict, lie probably should not have 
had this verdict—on the evidence before us he clearly should nut 

Inii we do not know what evidence was adduced before the 
Division Court which might shew an acceptance by the defend
ant of the conduct of the plaintiff during the month of October 
as a performance of his duty under the contract. There is 
something even in the evidence before us which shews transac
tions which might almost justify a jury coming to such a con
clusion. When the plaintiff went hack shortly after the alleged 
dismissal, he offered his services under “my old contract if Iv 
wished: he said lie would let me know in the afternoon . . .
Mr. Harshaw on the afternoon of the day I was in . . . told 
me In- had a new agreement drawn and for me to go to Mr. 
Mughson's office and sign that agreement and lie would employ 
me.’’ The proposed agreement began on the 1st November, say
ing nothing about the work done in October or any payment for 
October at all. It is not to he supposed that any one of even 
common decency mid honesty would desire to rob his employee 
of pay for work honestly performed for him: and very little 
more would entitle a jury to infer that the defendant accepted 
the plaintiff's course of conduct as a performance of his work 
under the contract for October. Perhaps that little was sup
plied—no evidence was allowed at the trial of this action as to 
what took place at the trial of the former. Or it may be that the 
jury found against law and evidence, or the Judge may have 
misconceived the law. All that we must leave without investi
gation; the Division Court can no more be interfered with except 
on appeal than any other Court : transit in rem judicatam. The 
result was that the plaintiff obtained a judgment for his wages 
for the month of October under the contract. Ilis course in 
bringing that action and in continuing it was an election to 
treat the contract not as rescinded hut the reverse. So was the 
conduct of the plaintiff in bringing the second action, even if 
that (having been withdrawn) can be of any significance.

Then the plaintiff, having insisted that the contract was in 
existence for one purpose (or two), sues in this action on the
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Name IIv sis. Nothing in the vases, or on principle, pre
vents this. Having blown hot. he keeps on blowing hot and 
does not blow cold. Alley ans contraria non <st uudicndus; but 
the plaintiff allcyat un am <t idem, non contraria. Leaving aside 
all technical terminology, the plaintiff’s position is: “The de
fendant on the 11 th October gave me a written notice of dis
missal. I have contended and a Court has conclusively held that 
what he did was not such as that he need not pay my wages 
for October under the contract, but I admit that, while he 
has not permitted me to do my work in November, December, or 
January, he has done nothing which would entitle me to wages 
under the contract for these months. I, therefore, sue for breach 
of contract, and claim damages for the lass during these 
months.’’

ONT.

8.0.

Harsh aw. 

Riddell. J.

He might in one action in the first instance, after the 1st 
November, have sued for (1) wages for the month of October 
under the contract, and (2) breach of contract—both claims 
assert the existence of the contract. He did not do so, but waited, 
as he had a right to do, for the conclusion of one action before 
bringing another.

Nor is this a splitting of a cause of action. A very fair 
test is that given by Brie, J., in Wickham v. Lee (1848), 12 
Q.B. 521, 52(1 : “It is not a splitting of actions to bring distinct 
plaints where, in a superior Court, there would have been two 
counts. In Goodman v. Pococl>, 15 Q.B. 576, the action was 
brought, as we have seen, for wages already due and also for 
damages for wrongful dismissal. These were claimed in separ
ate counts, the latter under a special count, the former under the 
common count. The facts required to support them are entirely 
different : Read v. Ilrown (1888), 22 Q.B.I) 128 : so that, even if 
in this action such an objection could be raised- and I am far 
from saving that it could (Grace v. Walsh (1863), 3 I\K. 196: 
Adk'in v. Frond (1878), 38 L.T.N.S. 393)—the objection is 
without weight.

There is no evidence in support of the contention of the de
fendant that the former judgment is in reality for wrongful 
dismissal; evidence was offered as to what the Judge said to the

40—IK II.I..R.
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Court; and, moreover, the defendant expressly pleads that tin* 
recovery was “for wages ... to the said (Jordon B. Haves 
. . . for the month of October, 1912, under contract . .

Riddell. .1. Then* is. therefore, no passing of this claim into judgment.
No complaint is made and none can rightly be made as to the 

<|uantum of damages.
1 think the appeal should la* allowed, and judgment entered 

for the plaintiff for $220, with costs here and below.
1 have discussed the case at perhaps wearisome length; mv 

reason for so doing is what seems to me a fundamental mis- 
apprehension of the principles underlying—and indeed some
times expressed—in the cases cited to us.

Lultdi, J. Lkitcii, J. :—1 agree.

Sutherland. J. 
Wwetâeg)

Si'TiiKKL.xNi), .1. (dissenting) :—The defendant, who is the 
postmaster in the town of Orangeville, on the 1st February. 
1012. employed the plaintiff under written contract to work in 
the office “for one year, at the rate of $900 per year, wages 
payable monthly.” and agreed to give him “three months’ 
notice” if he wished “to discontinue his employment when the 
agreement expired.”

The plaintiff entered upon his employment, and continued 
to work therein until the 11th October following, when the de
fendant notified him in writing that his services as assistant 
postmaster were no longer required, and that he was dismissed 
from that position. The reason assigned in the notice was his 
“improper discharge of duty.” Oil the same day, however, 
the defendant gave him a written certificate to the effect that 
lie had found him “honest, capable, and efficient in every way.”

The trial Judge in this action has found that the dismissal 
was “improper, unreasonable, and without cause.” The plain
tiff had been paid for his services monthly, according to the 
contract, up to the end of September. On receiving notice of 
discharge as aforesaid, what were his remedies? They were two: 
(1) To treat the contract as continuing and sue for its breach. 
This is the usual and generally the more advantageous course.
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(2) To Hue on a quantum munit for tin* service actually 
rendered: (roadman v. Pucoek, 15 Q.B. 576 ; Smith \. Hayward, 
7 A. & K. 544 ; Doherty \. Vaneouver (las Co., 1 W.L.R. 252 : 
Foreman v. Davidson, 12 O.VV.R. 521. at p. 522: Ilalsbnry « 
Laws of Kngland, vol. 20. p. 110; Smith's Law of Master and 
Servant. 6th ed. 1006), p. 146; 26 ('ye. 098, 999: Leake on 
Contracts, titli (Can.) ed., p. 27: Smith's Leading Cases, vol. 
2, p. 48.

It is clear from the evidence in this case that, while there 
was a talk between the parties for a few days after the 11th 
October about another contract of hiring, it never came to 
anything; and the plaintiff, before his suit in the Division Court, 
about to be referred to, was well aware that he would not again 
be employed. As a fact, lie never did. after his dismissal, work 
for the defendant. His remedies being as indicated, what course 
did lie take.1 !]•> claimed, in an action brought in the Division 
Court early in November, to recover from the defendant 
‘‘seventy-five dollars, being wages due to" him. “for the month 
of October, 1912, under contract made between the parties 
hereto, dated on the 1st day of February, 1912. "

He apparently elected to treat the contract as a subsisting 
one, and sued on it for wages, lie had not worked during the 
whole of the month. He had not, as a fa et, earned wages for the 
month. The verdict of the jury awarded him the $75 claimed. 
That judgment stands, and in fact the amount thereof has been 
paid by the defendant. The plaintiff in December brought 
action again in the Division Court for $75 wages for the month 
of November ; but, after a defence had been put in, in which the 
defendant pleaded the judgment in the first action as a bar to 
recovery, it was abandoned.

ONT

s. c.

Harsh aw.

Sutherland, .1. 
(dissenting)

On the 26th April, 1912, the plaintiff brought the present 
action in the County Court, in which lie claims $225 for breach 
of the contract already referred to.

I quote certain paragraphs from his statement of claim :— 
Paragraph 5: “Under and in pursuance of said agreement, 

the plaintiff entered upon his duties as such assistant postmaster 
in the post-office in the said town of Orangeville, and continued
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to work for the Raid defendant under said agreement until on 
or about thv 12th day of October, 1912.”

Paragraph fi: “On or about the 12th day of October, 1912, 
aforesaid, the defendant served upon the plaintiff a notice in 
writing to the effect that his services as assistant postmaster 
were no longer required, and intimated that the reason of this 
dismissal was for very improper discharge of the *.s duty
as assistant postmaster.”

Paragraph 8: “The said defendant paid to the plaintiff 
bis wages to the last day of October, 1912, and the said defend
ant has not paid the wages which would have been due and pay
able to the plaintiff for the months of November and December, 
1912, and for the month of January, 1919.”

Paragraph 9: “The loss sustained by the said plaintiff by 
reason of said breach of contract on the part of the said defend
ant amounts to $225, being the wages for the months of Novem
ber and December, 1912, and January, 1913, as aforesaid.”

The defendant, by paragraph 5 of his statement of defence, 
says: “The defendant pleads the said judgment recovered in 
the First Division Court in the County of Dufferin by the plain
tiff against the defendant in bar to this action.”

The trial Judge finds ‘‘that such action” that is, the action 
in the Division Court on which judgment was obtained, “oper
ates as a bar to any further action for the breach of the con
tract set out in the plaintiff’s statement of claim:” but adds. 
“Should I be wrong in my conclusion, Î place the damages the 
plaintiff has sustained by reason of the improper discharge at 
the sum of $220.” The reason he reduced the claim by $5 was 
probably because the evidence disclosed that the plaintiff bad 
been employed for some short time between the 11th October, 
1912, and the 1st February, 1913.

It is plain from the evidence that the notice of dismissal 
was, within a few days after it was given, and certainly before 
the action in the Division Court was commenced, treated by both 
parties as definite and final.

It seems also clear to me from the evidence in the County 
Court action that in the Division Court action, as in it, the 
plaintiff’s claim was on account of breach of the contract in con-

C4B
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sequence of the alleged improper dismissal, notwithstanding that 
the form of the claim was in the one ease for wages, and in the 
other for damages for breach of contract: lioutlcdgc v. Hislop 
(I860), 2 K. & E. 549. The two actions arose out of the one 
contract, and as a result of the one alleged breach, namely, the 
improper dismissal of the plaintiff by the defendant.

It was suggested in the argument that the suit in the Divi
sion Court being for wages for the month of October, and judg
ment g been given for $75, the amount of one month’s 
wages, the proper inference is, that the jury considered, upon 
the facts presented to them, that he had worked for the whole 
of the ii of October, and was entitled to pay therefor. This 
is not, as it seems to me, on the evidence given by the plain
tiff himself in this action, a reasonable or proper inference.

While we have not the evidence before us on which judg
ment was given in the Division Court action, we are, I think, 
entitled to look at tin* plaintiff’s own evidence with reference to 
that judgment in the present He says:—

ONT.

S.C.

Harsh aw.

Sutherland, J. 
(dissenting)

“Q. And you did work how long in October? A. 1 had 
worked ten days and part of the eleventh day until about ten 
o’clock.

“(j. Did you ever collect the wages that you earned or those 
that were coming to you in October? A. Well, no more than 
by the previous suit.

“Q. Your contract, I think, according to this exhibit, ex
pired about the 1st February, 1913? A. Yes.

“(j. And at that time you had been out of employment how 
many months? A. Since the lltli day of October.

“Q. This suit was commenced on the 7th November, and was 
in respect of the same contract that you are suing on now? 
A. Yes.”

1 am of opinion that, under the.se circumstances, the judg
ment appealed from is right, and that the action in the Division 
Court does operate as a bar to the present action.

“The object of the rule of res judicata is always put upon 
two grounds. One, public policy that there should be an end 
of litigation: the other, the * on the individual that he

4
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ONT.

s. c.

Harhhaw.

Butliwlnml, J. 
Idimwnting)

should be vexed twin* for tin* same cause* Loekyer v. Ferry
man (1877). 2 App. ('as. 519.

The scope of the rule is indicated in Henderson v. Hender
son 11843), 3 Hare 100, at pp. 114, 115: “In trying this ques
tion. I believe I state the rule of the Court correctly, when I 
say. that where a given matter liecomes the subject of litigation 
in. and of adjudication by, a Court of competent jurisdiction, 
the Court requires the parties to that litigation to bring forward 
their whole ease, and xxill not (except under special circum
stances) permit the same parties to open tin* same subject of 
litigation in respect of matter which might have been brought 
forxvard as part of the subject in contest, but which was not 
brought forward, only because they have, from negligence, in
advertence, or even accident, omitted part of their cast*. Tin- 
plea of res jndieuta applies, except in special cast's, not only to 
points upon which the Court xvas actually required by the 
parties to form an opinion and pronounce a judgment, but to 
every point which properly belonged to the subject of litigation, 
and which the parties, exercising reasonable diligence, might 
have brought forxvard at the time.”

I think that the plaintif!' in this action attempted “to open 
the same subject of litigation in respect of matter which might 
have been brought forward as part of the subject in contest” in 
the Division Court suit. Tin* County Court action is based on 
the same breach of the same contract. In it no breach of the 
contract subsequent to the institution of the Division Court 
action xvas shexvn.

I would dismiss the appeal with costs.

Appeal allowed: Si'Tiierj.xnd, J., dissenting.
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PARKERS DYE WORKS v SMITH. ONT.

(hilario Sufinnn 1'uurl. I.ulihfonl. ■/. HipUiulur III. IIU4. s. c.
I. CONTRACTS | 6 11 I E—2X.> I—ItKNTRAINT OF TWA OF—To HI > HA IN FROM

III SINKS*—I 'lll I N ANT NOT "AS AliKNT OK OTIII KXVISI." CONSTKl KO—
Injinction.

A covenant imt "ii« agent or otherwise for any |*er*on directly nr 
indirectly In enter into cnni|M>t it inn with nr o|i|Mi*itian to the litisine**'* 
of tin* eovi'iiantvv precludes tin* covenantor from acting a- manager for 
h»*r ilauglitvr in h i*oiii|N‘tiiig business. »ml is ground for an injunction.

'1. ( ONTHACTS 1 )S III K—liX7 I—Tl) HKFHAIX FROM HINIXKHM—ItKASONAIII.K 
XKNN AN TO SI’AC'K—RksTRAIXT OF TRAHI:.

A covenant against compeling in trade is rcasnnaldc as to space, 
although it includes the entire Province of Ontario where the coven 
aiitee** business embrace* Ontario.

Motion by tin- plaintiffs for tm interim injunction.
The motion wax granted.

Statement

IV. If. favril, for the plaintiffs.
E. H. Ifnthunni, K.( .. for the defendant.

Lat(’IIPOHI), .1: The plaintiffs Parkers Dye Works Limited 
have for many years carried on business as dyers and cleaners in 
Toronto and the other principal cities of Ontario, and have in 
all about 400 agencies in the Dominion of Canada. In 1012. the> 
purchased a similar business, theretofore for many years con
ducted by tin- defendant under the name of “Smith’s Toronto 
Dye Works.” They incorporated the latter business as “Smith’s 
Toronto Dye Works Limited.” and retained the defendant in 
the position of manager.

In .1 une. 1014. an agreement dated the 24rd April, 1014. was 
made between the plaintiff companies and the defendant whereby 
Mrs. Smith (the defendant ). in consideration of $1,000. assigned 
to the Parker company her claims against the Smith company, 
acknowledged that she had no further claim against either com
pany. and covenanted that she would not, “as agent or otherwise, 
for any person . . . directly or indirectly enter into competi
tion with or opposition to the business” of either company within 
Ontario for a period of three years from the date of the agree-

In a Toronto newspaper of the 24rd duly, the following ad 
vert incluent appeared :—

tatchford. J.
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ONT. “Smith
s. c. ‘‘ French < 'leaning and Dyeing

I’akkikh 
Dl i. 

Works

“85 Bloor St. West,
“ruder the management of 

"Min. E. T. Smith.”

l,iitrhford, J. A circular issued about the same time sets forth that “O. E. 
Smith” has opened a dyeing and cleaning biiNinesN. at the address 
mentioned, “under the management of Mrs. E. T. Smith, form
erly of Smith’s Toronto Dye Works, with many years of ex
perience in high class trade. ”

The plaintiffs (the two companies) now seek an injunction 
restraining Mrs. Smith from managing the rival business of (). 
E. Smith, on the ground that her management of the business at 
8Ô Bloor street west constitutes a breach of her covenant.

The defendant was examined under oath for the purposes 
of the motion. Her evidence—to say the least- is not remarkable 
for its candour. With much reluctance. .Mrs. Smith admitted 
that *"( >. E. Smith ” is her daughter < Hive. There was even greater 
difficulty in obtaining from the defendant an admission that she 
was acting as manager of the O. E. Smith business. She was 
asked—<J. 147—“Are you managing the business?” and an
swered ‘‘1 am working for her.” While denying that she knew 
anything of the advertisement, she acknowledged that the daugh
ter had shewn her the circular. The examination referring to 
this circular proceeded :—

"148. (j. You told me just now the circular was correct, you 
know, and that circular says ‘under the management of Mrs. E. 
T. Smith*f A. 1 said 1 was doing anything 1 was told to. She 
may call me a manager; I don’t know what she calls me.”

There is little difficulty about the reasonableness of the re
striction by which the defendant agreed to be bound. As the 
business of the Parker company extends throughout the whole of 
Ontario, the restriction does not. in my judgment, afford the 
company more than fair protection, and the interests of the pub
lic are not interfered with. See Allen Manufacturing Co. v. 
Murphy, 22 D.L.R. 539. 23 D.L.R. 467.

The business carried on at 85 Bloor street west is undoubtedly
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in competition with or opposition to the husinvss of the plaintiffs. 
I assume for the purposes of this motion that that business is 
not a mere cover for a business which is in fact the defendant’s.

Yet the management of that business by the defendant is, in 
my opinion, in breach of her covenant that she would not for 
the term mentioned, as agent or otherwise for any other person, 
directly or indirectly enter into competition with or opposition 
to the business of the plaintiffs.

The covenant in (lopliir Diamond Co. v. Wood, 11902] I ( 'h. 
so much relied on by the defendant, turns on the use of the 

word "• interested" in any connection which meant that the de
fendant was to have a proprietary or pecuniary interest in the 
success or failure of the business. No such connection exists in 
the present case. “Manager” seems to me to fall within the 
general words "or otherwise” following the word "agent,” if. 
indeed, it is not within the word "agent ” itself.

The defendant will, therefore, be enjoined as asked until the 
trial. Costs in the cause to the plaintiffs, unless the trial .Judge 
shall otherwise order.

Motion <f ran ted.

SANDERS v. EDMONTON, DUNVEGAN AND B.C. R. CO.
Alberta Snprrmt Court, tlarrey, C.J., Stuart. Simmons ami Walsh, ./,/ 

June 30. 1914.
I. Kminent domain ($ II A 80) Provedvrk Warrant or pohsehmion

Notick or aiti.ivation for Servick or on kkcistkkfd owner 
ONLY, AFTER MALE RAILWAY Ad.

The service of :i notice to treat on the expropriation of lands for rail
way purposes need only be made upon the registered owner, and. in the 
absence of fraud, tho railway company may disregard an unregistered 
interest of which they have notice; on the subsequent registration of 
an interest in a part only of the land the holder thereof may be added as 
a party to the expropriation proceedings, but he is not entitled to a 
separate offer of compensation or a separate award against the company 
for his portion.

[lie Edmonton, Dunreyan ami H.C.H. Co., 1Ô D.L.R. 938, varied; see 
also, on sufficiency of notice, Sanders v. Edmonton, Dunn yon and H.('.){. 
Co.. 14 D.L.R. ss.|

Appeal from an order, He Edmonton, Dunreyan and H.C.H. 
Co., 15 D.L.R. 938, adding an applicant (not the registered owner) 
as a party to expropriation proceedings under the Railway Act 
based on a notice to treat served on the registered owner alone, 
the order appealed from practically directing the railway company

«33
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ALTA. to commence dc novo. The* sufficiency of such si notice lisul l»een
sTr. formerly considered hv this Court (then equally divided) in

Sanhkkh Soutiers v. Edmonton, Diuimjun anti If.('.II. Co., I I D.L.R. 88.

Kdmonton,
Diwkoax

imv
R. Co.

The appeal was allowed in part, holding that notice to the 
registered owner alone (in the absence of fraud) constituted a 
valid and sufficient foundation for the proceedings.

Edwards, Didmc and I hi ton, for plaintiffs.
Slant, Cross anti llitjijor, for the defendants.

......  Harvky, <\.L, concurred with Walsh, .1.

Srvart, It is now clear that four Judges out of the six
members of the Court agree that the service of a notice to treat 
need only be made upon the registered owner even though the 
company is at the time aware of other unregistered interests. 
This opinion ought, of course, to prevail although 1 entertained a 
contrary view. Such being the case, 1 think the result arrived 
at by my brother Walsh is inevitable. 1 am unable to see how 
it is possible to say at one moment that the company has done all 
that the statute required it to do by serving the notice to treat 
upon, and making an offer to. the registered owner, and then at 
the same moment say that it must be ordered to do something 
more. Aside from the difficulties which would arise in trying to 
work such a scheme out, particularly in reaching a decision as to 
liability for costs in the case of those interested in the remainder 
of the property after the share of Sanders is dealt with, it seems 
to me that there is an inconsistency here which is fatal to tIn
direct ion made by the learned Judge below as to the service of a 
separate notice upon and making a separate offer to Sanders.

1 agree, therefore, with the disposition of the appeal proposed 
by my brother Walsh.

Simmons, .1. Simmons, ,L: 1 concur.

Walsh, J.: 1 can see no objection to that part of the order
appealed from which adds the applicant as a party to tin- arbitra
tion proceedings. The company practically admits that In- should 
be a party, and all that it urges in support of the appeal on this 
branch is that he is already a party under my order of August f>,
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1912, which was made on the company’s application. It says 
that the "Mr. Sanders" named in that order is the applicant, 
while the applicant says that he is not and there is no proof one 
way or the other with respect to it. The better way would he 
to put the matter beyond further doubt by allowing at least 
that part of the order to stand.

The rest of the order which directs the company to make tin- 
applicant a separate oiler for his land and directs the arbitrator 
to find the amount to which he is entitled for it may be equitable, 
but with great respect, I am of the opinion it is in the circum
stances unworkable and that there is no authority for it. The 
learned Judge says that the company was entitled "in the absence 
of fraud which is not proved, to disregard the plaintiff's unreg
istered interest when serving the notice to treat." and in this I 
quite agree with him. It follows, therefore, that tlie notice to 
treat given to the registered owner with respect to the whole of 
the land of which that in question is a part was a perfectly good 
notice which exhausted the liability of the company in that respect 
and created a valid foundation for the subsequent applications 
for the warrant of possession and the appointment of an ntor. 
The order appealed from practically directs the company to com 
mence ih novo with respect to that portion of the land included in 
this perfectly regular notice to treat of which the applicant is 
now the registered owner, and for this I have I ecu unable to find 
any authority. It seems to me that when the company has given 
a proper notice to treat an order directing it to give a new and 
entirely different notice imposes upon it a liability which the Rail
way Act does not authorize and front \t Inch it is, therefore, 
cut it led to be relieved.

In addition to this, the effect of thi.- new notice, if given, upon 
the regular notice to treat upon which the company’s subsequent 
expropriation proceedings are grounded must not be lost sight of. 
That notice makes an offer for the whole of the land mentioned 
in it. An arbitrator has been appointed to determine the com
pensation to be paid in respect of all of thi- land, and the sum of 
$2,f>00 has been paid into Court pursuant to a Judge's order to 
answer this compensation. The company is entitled to treat 
this as one entire proceeding in which all of its liability will In
disposed of. leaving the distribution of the compensation amoitgst

ALTA.

S. (’

SxMlKItS

KllMOVION. 
1)1 NVKIiAN

n.v.
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ALTA. the various parties interested to Ik* determined without reference
S. C. to or further liability upon it. If a new notice is given to the

Sanders applicant and a separate award of an amount to lx* paid to him

Edmonton, 
DrXVEGAN

Bltt
R. Co.

is to Im* made, the arbitration proceedings with respect to the 
rest of the land must be carried on without reference to the notice 
to treat already given. It may perhaps Im* that in practice 
everything would work out all right, for the difference between
the amount of the company’s offer for the entire parcel and the 
amount of its offer to the applicant under the order appealed 
from might fairly represent the value of the land after the 
ant's portion was taken out. On the other hand, this might not 
be the ease. The applicant's land may have one value as a separ
ate and distinct parcel and may have another and totally different 
value as part of the larger parcel expropriated by the company.
1 do not think that the company should be asked to assume the 
increased risk of two arbitrations instead of one with the added 
danger not only of heavier compensation being awarded as a 
result of this division, but also of its liability for costs to either 
or both sets of claimants being affected by the change when the 
notice upon which it rests its right to expropriate this land was, 
as is the case here, a perfectly valid and regular notice.

I would allow the appeal except in respect to making the appli
cant a party to the arbitration, and would otherwise dismiss the 
application and direct the applicant to pay the costs of it and 
of this appeal.

Appeal allowed in part.

ALTA. BUTTERICK PUBLISHING CO v WHITE & WALKER

8. C. \lberta Supreme Court. Harvey, Stuart amt Simmon*. .1.1.
June 30. 1014.

1. Sai>; if III A—.">1 )—Itiuiir <n action—Du.i\kky k.u.h, cars—Kekcmal 
BEFORE DELIVERY TO ACCEPT—RENIT.T AH TO FORM OK ACTION.

In an action for goods sold and delivered, the plaintitr must establish 
appropriation of goods in pursuance of the contract su as to vest the 
property in the goods in the buyer ; if the latter repudiates the contract 
before delivery has been made to the carrier at the place where the 
contract provides for delivery f.o.b., and refuses to accept the goods 
from the carrier, the action should be a claim in damages for non-ac
ceptance and not for goods sold and delivered.

• f.4 tkinxon v. Hell, S It, & ('. 277. and (Sinner v. King, 7 Times L.R.
140. referred to.]

4
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2. 1 OKPOBATIOXM AND COMI’AXIEN (| VIIV—37# l — FOREIGN COMI’AXY'h 
BIOllT TO SUE—SALE III NT I NUT EKO.M AGEXCY.

When? a company's contract pur|Mirtiug to appoint a special agent 
fur sale in Alberta nf a line of goods is really only a contract for sale 
of the goods to him with a restriction that he should not carry an 
opposition line of goods, and delivery is stipulated to he made f.o.h. in 
another province, in which the company’s head office is situate, the 
vendor company is not debarred by the Foreign Companies Ordinance 
(Alta.I from suing for the price, although not licensed in Alberta as 
an extra-provincial or foreign corporation, merely by reason of such 
buyer being called the company's agent.

\Htandard Fashion v. Mchroti. 17 D.L.R. 403. followed.1

Appeal from the trial judgment in the defendant’h favour, 
involving the question as to the proper form of action on «in 
alleged sale of goods where the buyer repudiates before delivery. 

The appeal was dismissed.

ALTA.

S C.

Buttebick
Publishing

On.

White &

/. IV. McArdU, for the plaintiffs, appellants. 
/>. S. Moffatt, for the defendants, respondents.

The judgment of the Court was delivered by
Simmons, J. The plaintiffs are an incorporated company simmons.j. 

with head office at Toronto, in the Province of Ontario, and the 
defendants are merchants carrying on business at Calgary, in the 
Province of Alberta. The claim of the plaintiffs is for $3(i2."»l 
for goods sold and delivered to the defendants pursuant to an 
agreement in writing executed by the parties.

The agreement in writing provided that the plaintiffs ap
pointed the defendants
to net ns special agent for the sale of its patterns in the city of Calgary:
To sell ami deliver f.o.h. Toronto, patterns at SO of retail prices and 
advertising matter at the priées specified on the reverse side hereof. To 
allow defendants to return twice during each year ... at nine tenths 
of the sum paid for them, patterns purchased hereunder, in exchange for 
new patterns to lie shipped thereafter.

To permit the sum of $100 part of purchase price of patterns to stand 
unpaid on its books as standing credit. The defendants agreed to purchaser 
from the party of the first part, and to keep on hand for sale at all times 
during the period this agreement continues in force, except in the months 
of January, February. July ami August, patterns to the amount of $300 
at 50 of retail price. To allow the plaintiffs or any party delegated by 
it to examine ami take account of the pattern stock at any time it may de 
sire. To purchase for free distribution advertising matter from the 
plaintiffs to a number not less than 12.000 sheets of Butterick fashions ami 
400 small quarterly catalogues per annum. To pay the plaintiffs for pat 
terns to Ik- furnished by its original stock, the sum of 200 ns follows: $30



Dominion Law Reports. 118 D.L.R.(ids

ALTA. u|miii signing contract, balance .‘to (lavs after shipment of stock less credits
^ i*s I11'!' attached clause, and In /iti/i for other nanti m puiThanrtl . . oil or
___ liefore the fifteenth day of the month succeeding the month of purchase.

iMmisiuxo tWecnicnt was to continue in force for 5 yearn and from 
Co- year to year thereafter until terminated by notice. The defend-

White & ants then signed an order for goods to be delivered f.o.b. Toronto
w amxkr. for original pattern stock including September issue of jjt;J()0
simmone.j. and new patterns each month commencing with October issue

and certain other supplies at prices specified. The contract con
tained a clause requiring the defendants to handle no other pat
tern goods but the plaintiffs.

In June, 1!)12, the plaintiff's agent. L. ( '. Ross, canvassed the 
defendants with the view of making a contract and was advised 
by the defendants that they had a contract with the Pictorial 
Review Pattern Co. which required them to deal exclusively with 
the Pictorial Co. Ross suggested that they cancel this contract, 
admitting, however, that they had no legal right to do so, but 
expressing the opinion that the Pictorial Pattern Co. would not 
cause file defendants any trouble. Ross also drafted two letters 
which the defendant were to forward the Pictorial Co., the first 
one notifying them of termination of their sales agreement with 
the defendants and the second in reply to a probable reply to 
the first letter protesting against the action of the defendants. 
The defendants admit, however, that they assented to the sug
gestion of Ross to dishonour the Pictorial Review contract be
cause th< \ were of the opinion that the plaintiffs' contract was 
a better one for them.

The goods were ordered on June II. and on June 15 the de
fendants decided that they would not carry out the suggestion of 
Ross to refuse performance of their agreement with the Pic
torial Review and they wrote the plaintiffs advising the plaintiffs 
of their decision and asking the plaintiff to cancel the agreement 
made by plaintiffs with the defendants and to return the .$:>() 
deposit.

The letter was addressed to plaintiffs' agent Ross, who admits 
that he received it at Winnipeg on June 27. 1912, but he inad
vertently omitted to forward it to his principal until July 19. 
1912. The plaintiffs replied insisting upon the defendants carry-
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ing out their contract. The defendants replied on duly 24 advis
ing the plaintiff* that any goods shipped would Ik* returned at 
the plaintiff's expense.

The plaintiffs admit that they reeeivod the notice of tin- de
fendants purporting to cancel the order for goods before they 
were shipped, ami that tin- first shipment of goods was made 
on July 27. I ill2.

At the trial the defendants alleged that the contract with the 
plaintiffs was not to take effect until the defendants had been 
released by the Pictorial Review Co., but the correspondence 
docs not in any way indicate such an arrangement. The defend
ant* also set ut» as a defence that the plaintiffs wen* carrying on 
business in the Province of Alberta under an agency contract 
with the defendants and are debarred from maintaining an action 
by the Foreign Companies Ordinance. The trial Judge upheld 
this view and dismissed the plaintiffs* action with costs.

ALTA.

S. (\

ItVTTKRICK
Pritl.lMtIIXli

Co.

WlllTK A

Simmons. J.

Standard Fashion v. Mt Lrod was a case unite similar to this 
one and the judgment of the trial Judge was set aside upon ap
peal (17 D.L.R. 40,3). The Court of Appeal held that the con
tract was not one of agency, but one of sale, ami the ground of 
the judgment of the trial Judge cannot, therefore, be sustained 
in the present ease. Notwithstanding this, however, the plain 
tiffs fail upon another ground. They sue for goods sold and de
livered. They admit repudiation before shipment—that is to 
say before delivery f.o.b. Toronto. In order to succeed in their 
action they must establish appropriation of goods in pu muance 
of the contract so as to vest the property in the goods in the de
fendants. If the property ill the goods has not passed to the 
defendants at the date of repudiation, the action should be a 
claim in damages for non-acceptance.

Leake on Contracts, titli ed., p. 771. enunciates the reason for 
this rule:—

A party to ii contract is bound to tnkc nil reasonable menus of mitignt 
ing the damages conscipient u|M»n a brencli by the other party. . . . Cpon 
this principle in an notion for not accept ing goods sold, the seller onnnot 
recover the full price ns dnmngcs. but only the dilîerence Is-tween that ami 
the price for which lie could sell them to another person.

If the right of property has not been divested out of the vendor, lie can
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Simmon* J.

B°t lu in» mi iu*tinn for the price of tin* goods. Aililisoii on Contracta. 11th 
eel., p. 635.

The Sales of Goods Ordinance enacts that—
Where the hover wrongful l\ neglects or refuses to accept ami pay for 

the gootls the seller may maintain an action against him for damages for 
non-acceptance. (21 The measure of damages is the estimated loss directly 
and naturally resulting in the ordinary course of events from the buyer's 
breach of contract.

See. 48. Ord. N.W.T.. eh. .‘19. sub-sec*. 3 of see. 48. provides 
that—

Where there is an available market for the goods in <|Ue*lioii, the men 
sure of damages is prima facie to be ascertained by the difference between 
the contract price and the market or current price at the time or times 
when the goods might to have been accepted or if no time was fixed for 
acceptance then at the time of the refusal to accept.

Atkinson v. Hell, 8 B. & ('. 277. 2 M. & Ry. 292: dinner v. 
King, 7 T.L.R. 140. art* loading oases on this view: and Brown 
v. Müller, 41 L.J. Ex. 214. for the converse case of the vendor 
refusing delivery. The plaintiff clearly had the right to sell the 
goods to a third party when they received notice of the defend
ants' repudiation and the defendants could not have maintained 
an action against the third party for possession of the goods.

The right of property in the goods not having passed to the 
defendants, the plaintiff cannot, therefore, maintain an action 
for the price, his right of action, if any, would be for damages 
for non-acceptance. 1 would, therefore, on this ground dismiss 
the plaintiff's appeal with costs.

Appeal dismissed.
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RUDYK v SHANDRO.

Alberta Supreme Court. Seott. ,/. November 10. 11*14.

1. Malicious i-KosKcvTHix if II A—10)—Want of probable cause—In
(Kl MINAI. PROSECUTION—l’SE OK ALLEIlEII KORliEII DOCUMENT.

Since tin* actual line by a |M*rson of a ilociimcnt really forged does not 
raise the presumption that he forged it. or that he knew it was forged, 
in a ease where the defendant wrongly believed a document to he 
forged the onus is on him to shew reasonable grounds for his wrong 
belief, such grounds as would lead a reasonably cautious man so to 
believe, and in an action for malicious prosecution the defendant is 
held to such onus.

2. Mai.HUM S prosecution if III—201—Termination or prosecution—
Minute or dismissal—Requirement as condition precedent, 
iionv limited.

As a basis for an action against the defendant for malicious prosecu
tion. it sulliees if the plaint ill" proves his dismissal in the prosecution 
complained of. nor is proof of a minute in writing of such dismissal 
a condition precedent to recovery in the action for malicious prosecu

Action for damages for malicious prosecution.
Judgment was given for the plaintiff.
A. F. Fwititj, K.< for plaintiff.
Frank Ford, l\.< II. II. Farlu, K.C.. and IV. ./. .1. Mustard, 

for defendant.

Scott, J. :—This is an action for damages for malicious pro
secution. The plaintiff and defendant were candidates at an 
election for the provincial electoral district of Whit ford held on 
April 17. 191 J. On March 2Ô. 1913. lion. Atty.-Uen. Cross wrote 
plaintiff the following letter:—
Personal.

bear Sir.— If mui arc desirous « if having aux appointment» made of jus 
ticcs of the peace, notaries or commissioners in connection with my depart
ment during the election, kindly wire to me at government otllces. Kdnmn 
ton, and the appointment will lie attended to at once by Mr. Thom.

Wishing you every success in the coming election and with best, regards.

Paul Itudyk. Ks«p. ('. W. Cross.

Whitford. Alberta. Yours very truly.

This letter was read and interpreted by the plaintiff to those 
present at a Ruthcnian meeting held on April 13 at which the
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defendant was also present, lie then asked to see the letter, which 
was handed to him. It was carefully read by him and he under
stood its contents. On Tuesday. April If), defendant had a tele
phone conversation with Mr. Cross respecting the letter which I 
will refer to Inter. On Wednesday. April Hi. defendant tele
phoned Mr. Stewart, a justice of the peace, asking him to come 
down to his (defendant a) house at Shandro post office1. There 
the defendant on that day laid an information before him upon 
the following charge :—

'finit Paul llmlyk. <>f Kilmmitmi. Alberta, mi m- almut tin* I lit li «lav of 
April. A.D. 1013. at Edward, in «aid province, did unlawfully forge a letter 
signed C. V . Cross. Attorney ilouerai of Alberta, and did have a letter in his 
possession alleged to have been signed by ( . \V. ('loss which is a forgery, said 
('. \Y. Cross stating so. Said C. NY. Cross states said letter never signed

Oil the same day a warrant for the arrest of the plaintiff 
was issued by Mr. Stewart upon that information, which war
rant was delivered to constable Sehreyer, of the North West 
Mounted Police, who on the evening of the same day arrested 
the defendant and took him before Dr. Law ford, a justice of the 
peace, who remanded him into custody until the following morn
ing, when, upon his own recognizance in $200. he was admitted 
to bail conditioned for his appearance on April IS. On that day 
the defendant appeared before Dr. Lawford. who. by reason of 
not having received the papers from Mr. Stewart, was unable to 
proceed with the hearing of the charge and he. therefore, again 
adjourned it until April 25. As the papers had not then reached 
him he notified plaintiff by telephone that he had again adjourned 
the hearing until April 28. On that day plaintiff, when on his 
way to the hearing, met the defendant and asked him to attend 
in order that the case might be disposed of. to which request he 
replied. “1 don’t think 1 am going to go. 1 am going to my 
dinner and. if I decide to go, I will lie there not later than four.” 
Plaintiff attended before Dr. Lawford on that day and was in
formed by him that defendant had not appeared and that he did 
not expect him. lie then said. “I dismiss the ease.” and handed 
the plaintiff the information and warrant and the letter from Mr. 
(’mss which had been taken from the plaintiff at the time of his 
arrest. It appears, however, that Dr. Lawford did not make a
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minute ot the dismissal or of the remand to April 28. and it docs 
not appear that he made any minute of either of the other 
remands.

The defendant says that during his telephone conversation 
with Mr. Cross he explained to him what the letter was about 
and that he replied that the plaintiff had no such letter in his 
possession and that In- did not write or sign or authorize any one 
to write plaintiff any letter within the last seven years. Mr. 
Cross states that defendant, in referring to the letter, described 
it as a letter endorsing plaintiff's candidature and that lie (Mr. 
Cross) replied that In- had not written such a letter, lie also 
states that, at that time lie was certain that lie had not written 
any letter to the plaintiff, but he was unable to state whether he 
told defendant so.

I am led to the conclusion that, in this conversation, the de
fendant did not describe1 the letter with reasonable certainty or 
with such certainty that the memory of Mr. Cross would have 
been refreshed or as would lead him to make inquiries whether 
the letter had been sent from his office. The defendant admits 
that he read the letter carefully and he was. therefore, in a posi
tion to describe it even minutely. It presents the appearance 
upon its face of being authentic, being typewritten upon the 
official letter paper of the Attorney-General. having embossed 
upon it the provincial arms with the words “Attorney-General. 
Alberta. Kven if it may be construed as a letter endorsing the 
plaintiff's candidature, and I hold that it was described by the 
defendant merely as such. I think that, had he called the atten
tion of Mr. Cross to its date, to tin1 fact that it was written on 
his official paper and that it was an offer to appoint certain offi
cia Is at plaintiff's request, he would probably have received a 
different answer to his inquiry.

Mr. Stewart, the justice who issued the warrant, states that 
he advised the defendant not to issue it and that he at first 
thought he would take his advice, but that he did not do so. that 
Sergeant Fvffe, of the North West Mounted Police, was present 
and hi- (Stewart) thought that he would execute it. but he was 
unwilling to do so and that it was then handed to one Ostrowski, 
an agent of defendant, with instructions to deliver it to con
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stable Sehreyer. Constable Sehreyer states that on the day be
fore the election the defendant telephoned him to await him at 
Pakaii as he would have a warrant for plaintiff’s arrest and that 
later during the same day he again telephoned him asking him to 
go to Smoky Lake, where plaintiff was having a meeting, and 
arrest him. take him to Mr. Stewart's and keep him there until 
after the election. The defendant states that he instructed <)s- 
trowski not to go ahead with the matter and also denies that he 
had any telephone conversation with constable Schreyer. but. 
notwithstanding his denial. 1 hold that the warrant was issued 
and executed at his request and that he directed constable 
Schreyer to arrest the plaintiff and hold him until after the elec
tion. 1 see no reason for disbelieving the statement of either 
Mr. Stewart or constable Schreyer. The former was a supporter 
of the defendant and acted as his agent at a polling place during 
the election. The latter appeared to me to he a disinterested 
witness and I was favourably impressed by his demeanour while 
giving evidence. 11 is statement is to some extent corroborated by 
the evidence of two witnesses who state, and it is not denied by 
the defendant, that at a meeting held by him at Bo/.an school- 
house on the evening before the election he told tin* meeting that 
plaintiff had been arrested and that they could not vote for him.
I gather from the evidence that at the time defendant made this 
statement the plaintiff had not then been arrested, but that de
fendant knew that he would he arrested that evening.

The defendant’s conduct throughout shews that he was actu
ated by express malice towards the plaintiff, lie states that if 
there had been any easier way of stopping the using of the 
letter he would not have had the plaintiff arrested, but his in
structions to constable Schreyer to keep the plaintiff in custody 
until after the election shews that that was not his only object in 
instituting criminal proceedings against him.

The defendant states that, before laying the information, he 
endeavoured to procure from Mr. Cross a telegram confirming 
what lie had said to him on the telephone, but that, not having 
obtained it. he decided to lay the information and let it stand 
over until the telegram reached him. lie did receive on the
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polling (lay and after plaintiff’s arrest a telegram dated April 
16 whieh purported to have heen sent by Mr. Cross, hut the 
latter cannot say that he sent it, and he states that the fact of 
the signature being followed by the words “Attorney-deneral” 
leads him to think he did not send it. Even if ho had sent it the 
defendant cannot rely upon it as a justification for plaintiff’s 
arrest as it was not r<-ceived until after the arrest.

In his statement of defence the defendant alleges that it was 
brought to his knowledge that plaintiff was exhibiting on a pub
lic platform a letter purporting to have been written by Mr. 
Cross in whieh it was stated that the plaintiff' was the Liberal 
nominee of tin- electoral division, that he communicated with 
him and was notified by him in writing that the plaintiff did not 
possess such a letter and that any such letter which plaintiff" 
might have was unauthorized by him and that In* (the defend
ant) laid the information against the plaintiff, relying upon 
such notification in writing. Tin- letter in question did not state 
that the plaintiff" was tin- Liberal nominee for the electoral divi
sion, nor did the defendant, before he caused tin- arrest of tin- 
plaintiff, receive any notification in writing from Mr. Cross re 
specting the letter which plaintiff hail read to the electors. In 
my opinion the defendant had not reasonable and probable 
grounds for instituting criminal proceedings against the de
fendant. 1 have already expressed the view that in his telephone 
conversation with Mr. Cross, he did not describe the letter with 
such reasonable certainty as would refresh his memory or cause 
him to make inquiries whether such a letter had been written 
from his office. But, even if it were held that his description was 
sufficient the information he received from Mr. Cross would not. 
in my opinion, justify him in assuming that the plaintiff had 
forged it or («veil that he was making use of it. knowing it to be 
forged. The use by a person of a forged document does not raise 
the presumption that he forged it or that he knew it was forged. 
In this case the defendant, in order to assume that the plaintiff 
had forged the letter, must first have assumed that lie had pur
loined or otherwise improperly obtained the paper on which it 
was written.

I am also inclined to the view that the defendant, in consider-
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lie was known to the defendant for thirteen years and he is 
shewn to he possessed of considerable wealth and occupying posi
tions of trust, being a large property owner in Kdmonton and
elsewhere, the manager of a loan company and a director of a co
operative company operating a chain of stores. Surely some con
sideration should be given to the question whether it is reason
ably probable that a man in his position would commit an act 
which, if discovered, as it necessarily would be. would ruin his 
character and reputation and whether a man seeking election to 
an office of honour would, for the purpose of securing his elec
tion. commit an act which would render him unfit to hold the 
office.

It may be that the defendant believed that the plaintiff had 
forged the letter, but that is not material. The important ques
tion is whether lie had reasonable grounds for so believing, that 
is. whether the information lie had at the time he instituted the 
proceedings was such as would lead a reasonably cautious man 
to entertain that belief. 1 am inclined to the view that if the 
defendant entertained that belief it was due to the fact that his 
judgment was warped by his desire to put the plaintiff out of tin- 
way during the election.

1 am of opinion that, even if the defendant believed that tin- 
plaintiff was guilty of the charge, his arrest was unnecessary, 
in so far as the administration of the criminal law was concerned 
and was an unreasonably harsh proceeding in view of his posi
tion and standing in the community. There was no reason to 
suspect that he would not have attended at tin* hearing id' the 
charge if lie had received a summons to attend. That his arrest 
was unnecessary, or, at least, ill advised is evidenced by the fact 
that Sergeant Fyffe was unwilling to execute the warrant, and 
that Dr. Law ford discharged the plaintiff from custody upon 
his entering into his own recognizance in $200. It was contended 
on behalf of the defendant that the plaintiff was not entitled to 
recover as he had not shewn that the proceedings against him 
had terminated.
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I hold tliiil tlu* dismissal of the charge by l)r. Law ford when 
the plaintiff was brought before him on April 28 was a termina
tion of the proceedings against him. A minute in writing of such 
dismissal does not appear to be necessary. (See Sim lair \. 
Ilauncs. Hi I'.C.Q.B. 247. and Faut oar! v. Heaven. IS O.L.IL 
492. )

I give judgment for plaintiff for $1,200 (being $1.000 for 
general damages and $200 for the special damages claimed) with 
costs of 1 he action.

Judgment for plaintiff.

Re COST

I Iberia Supreme Court. Ilcl,. ■/. \ one tuber 5. Ill 14.

1. ('oXSTITl"! KiN.XI, 1 AW (811 A—’ill) Sl'et'l SKIOX tax "Taxes. iuhkct
\m» imuhkct"—Limitai ion <>i rnovixei.xi. powers—Seeei;ssiox 
1)1 TV ORlUXAXeK. UMI.'L HESS. 2. I'll. 5 (Al.TA.I.

Tin' Succession Duty Ordinance. 11)03. session 2. vli. 5 (Alta.), is 
tillm rinx ni the 1’i'nvim*iiiI Legislature rx'i'ii as to property within 
Alherta of persons domiciled there nt time of ilentli. a- it purports to 
make tIn- executor or ailiiiinist.rutor primarily lialile for tin- succession 
«hity ami imt tin* property devolving or the lieneliciaries who take tlu» 
-ame. ami in conseipience the Ordimuiee ini|Hises "imliier! luxation." 
which is hexoml the poxvers of the province.

[Cotton v. Ifi'.r, 15 D.L.IL 283. applied.|
2. Kxi:ei TOUS XXII Ah.MIXISTHATORS (SIN' A 1*1 i DlHTS A XII OIII.Ki ATIOX S

—“Testamextaky i:\ri xni:s" Si on or - Si cvensiox dvty
AtiAIXST DEVISEE. XV111 X.

A direction in a will for payment of "testamentary expenses” out of 
the estate is not sullieient to entitle a speeille devisee to lie relieved 
a I the expense of the estate of payment of any succession duty to which 
the ilcvise to him is subject. « Dictum per Heck. .1. i

Application by exe< directions as to whether certain
succession duty should be paid by the applicants or by a devisee 
or otherwise, involving the constitutionality of the Succession 
Duty Ordinance, 1903, 2nd session, eh. f> (Alta.).

Judgment was given declaring the Ordinance ultra vins.

F. It. Edwards, K.C.. for the executors and residuary bene
ficiaries.

F. It. F. Mount, for the specific devisee.
(i. /*. O. Fentricli, for the Attorney-!louerai.
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Beck, .). : This is an application by executors for tin- direc

tion of the Court as to whether the sueeession duty payable to 
the Province of Alberta in respect of land devised to Richard

CUBT Cust is payable by the devisee or by the executors out of the
residuary estate or otherwise. The application having come 
before me some weeks ago and on the argument a question of the 
ultra vires of some provisions of the Succession Duty Ordinance 
(ch. 5 of 1901. 2nd sess.) having been raised 1 directed the Attor
ney-! louerai of the province to be notified and the matter has 
now been argued before me by counsel for the Attorney-!Sellerai, 
the executors and the devisee. The deceased was domiciled in 
the province and the land devised is in the province. It was 
admitted it could not but be admitted that certain portions 
of the ordinance are ultra vires of thoProvineial Legislature. 1 
think that these are not so interwoven with those which it is 
now argued are iulra vires, so as to make the latter unworkable by 
treating the former as eliminated and. therefore, that 1 am com
pelled to decide the direct question raised before me. A careful 
consideration of the ordinance in the light especially of Colton v. 
Rex, 15 D.L.R. 28.1, |I914| A.!'. 176. 110 L.T. 276, leads me to 
the conclusion that the ordinance is ultra vires of the Provincial 
Legislature even when confined to the case of the estate of a 
person domiciled at the time of his death within the province 
where the whole of the property comprising the estate is then 
also within the province.

1 collie to this conclusion for the reason that it seems to me 
that the theory upon which the Act is framed is that the executor 
or administrator is made primarily liable for the duties imposed 
and is to look for indemnity to tin* several and respective devisees, 
legatees or other beneficiaries, that in intent and in effect the 
duty is to be raised not as- and the case does not correspond to 
the case of a tax primarily and directly against property with a 
secondary or subsidiary legal obligation to pay upon the legal or 
beneficial owner, occupier or possessor, for it could not have 
been intended to make a direct tax against property outside the 
province and the intent of the ordinance in respect of property 
whether within or without the province is the same; and if this is 
the proper interpretation of the ordinance the ordinance is an
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attempt to impose not a direct but an indirnt tax. which is ALTA,
beyond the power of the province. In my opinion, therefore, no s.c 
succession duty is collectable by the Crown. In the event of this 
opinion not being sustained I bold that as between the specific Cvst

devisee and the residuary beneficiary the specific devisee and the 
property devised to him are liable for 1 lie succession duty.

I think this is quite plain upon the face of the ordinance, 
especially sec. I!». Xo doubt a testator can make provisions 
which will place the liability elsewhere : but there is no provi
sion in the will which in my opinion effects Ibis. The only one 
suggested is that for payment ot** testamentary expenses” which 
I think does not include such charges as are made by way of suc
cession duty.

* Jiul y meat accord in yl if.

CITY OF HALIFAX v. NOVA SCOTIA CAR WORKS. ïmp.
Judin al Vmu tu i tier of tin I’ricy Council, 1 mcuunt Haldane, L.C., Lord *

Moulton and l.onl Sumner. Auyiwl 4, 1914.
I Taxks i i I !• SO) Kxkmctiuns ( 'oitruit vrioxs and tiikih chock ht y

“Taxation" ukunkii Sckci.ai. skwkk hatks Sanition iiy Lkois-

■ A total exemption from taxai ion," grunted by a city under statutory 
authority for a certain time upon the lands, buildings, plant and stock 
of a company operates to exempt the company from liability to con
tribute a share of the cost of sewers constructed by the city in streets 
upon which its land fronts; the essence of taxation is that it is in a 
limited sense imposed by superior authority without the taxpayer's 
consent and the presumption that the sewer construction charges so 
imposed constitute "taxation" is not rebutted by the circumstance 
that the rate is a capital and not a recurring charge and is fixed by re
ference to the linear frontage independently of the tax assessors, nor 
by a statutory direction that they may be enforced in like manner to 
a rate or tax.

| Void Scotia Car ll'orA'.s v. City of Halifax, Il D.I..U. *m, 47 Can 
S ('.It. It Hi affirmed; Ln* EeilexiaitiifUix «/« St. Sul/nci v. City of 
Montreal. Hi Can. S.C.It. .‘It Ht. Il App. Cas. UfiO, applied.|

Afvkal by the plaintiff municipality from the judgment on statement 
a stated ease in appeal of Supreme Court of Canada, sub nom 
X. S. Car Works v. Halifax, I I D.L.R. reversing Nova Scotia 
Supreme Court. 4 D.L.R. 241. involving the right to exemption 
from municipal taxation set tip by the defendant company.

The appeal was dismissed.

Sir l{. Finlay, K.C.. /*’. II. Hell, K.C., and (Scoffrey Laurence. 
for the appellants.

F. (). Laurence, K.(F. I*. Allison, K.C., for the respondents.
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The ju«lgm«*nt of the Board wus <loliv«*r«*el by

Lord Sumner:- The re-sjxmele-nts own a manufactory in 
Halifax, X.S., situated on four streets. In 1908. 1010 and 1011 
the (’ity of Halifax made public sewers in these streets under the 
city charter, and under section 000 required the respondents, as 
owners of land and buildings fronting the sewers, to pay 82387.34 
towards the cost of their construction. If the respondents are in 
the position of an ordinary ratepayer, that sum is due ami con
stitutes a lien on their lands under sec. 003 of the charter. The 
question is, in the words of par. 1"> of the case stated for the 
opinion «if the Supreme Court of Nova Scotia, 4 D.L.K. 241, 
“does tin* exemption claimed by the defendant apply in r«sp<-<'t 
to the sewers," or, put in another form, is this charge “taxation 
on tin* company's building . . and on the land on which its
buihlings used for manufacturing purpose's ar<- situated?"

The Silliker Car Co. was incorporat'd in 1007. The Nova 
Scotia Car Works, Ltd., now respondents, are assignees «if its 
manufactory ami entitled to its rights anel exemptions. For 
preseuit purposes ne» distinction n«»«*«l lie drawn be-twe-en tlie'in. 
Both alike may be- referml to as “the company." The* City ot 
Halifax has powe-r, unele-r se-c. 344 (1) eif its charter.
wlten any company proposes to purchase any land or erect any building in 
tin* City of Halifax for tin' purpose of establishing any manufacturing in- 
dustry, wholly or in part to exempt tin1 land anil building* . . of such
company from taxation for the general purposes of the city other than 
water rates for a |x*riod not to exe*eed ten years from the establishment of 
such indust ry.
The* company die I propose' to purchase' land ami e-m'i buihlings, 
but the City «if Halifax was minele-el to «hi m«ir«* than merely to 
apply this se-ction, ami un agreement was ne'gotiateel lietween the 
city ami the «-«impany, which, in tlm f«>rm «if a sch«*«lulc t«i a 
sp«‘cial Act, r<*eeive*<l h'gislative sanctum on April 2."i, 1007. 
Vmler this agr<‘«‘inent and the Act the city was to h'tiel tin* ceimpnny 
8120,000, to grant it an exemptant fr«nn taxatiem fur ten years, 
ami to limit the* yearly assessable* value- «if its propert y «luring the 
se-eoml te'ii ve*ars to an agr«'«'«l sum. As the «•«msieh'ration for 
this assistance the «‘«impany agr«‘«'«l to establish a manufactory 
in Halifax, ami this has h«‘«‘ii eleine.

Th<- actual terms «if the «*x<*mption thus specially «*na«'t«'<l are
as follows :—

The* city will grant the company a total exemption from taxation for ten 
years on its buildings, plant and slock, ami on the land on which its buildings
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used for mmiiifavtiirin* purposes are situated ... Xt the expiry of IMP.
the ten years the eity agrees that the total yearly value for assessment on ------*
such lands, buildings, plant and stock shall, for a further period of ten xears, *' (' 
not exceed fifty tlmusanil dollars, the foregoing exemption not to apply to , IIV ok
the ordinary water rate for fire protection, nor to the rate for water used || xi.ifax
by the company which shall lie charged at the minimum rati* charged other r.
manufacturing concerns. Now Scotia

< \R
Su far as a simple* question of interpretation is affected by Works. 

presumptions at all. their Lordships are of opinion that this u.ntsüm„.T. 
clause should be construed favourably to the respondents. They 
have performed the whole consideration on their side by establish
ing their works, and the consideration moving to them has been 
earned and ought not to be thereafter restricted. The matter is 
one of bargain and of mutual advantage; it is not a ease of one 
citizen seeking to escape from his share of common burthens ami 
so increasing pro tanUt the burthen on the others.

In the case of La ('dé tic Montreal v. Leu h'cclésiwitii/uis du 
S<m i mure de S. Sul pire de Montréal (14 App. ('as. (MM) at (Mi3)
Lord Watson, speaking of an exemption from “municipal and 
school taxes," or “cotisations municipales et scolaires." says of 
a district rate for drainage improvements, “prima facie their 
Lordships see no reason to suppose that rates levied for im
provements of that kind are not municipal taxes." It will he 
observe<I that this was a case of exempting a certain class of 
ratepaying bodies, namely educational institutions, on public 
grounds. Hence what Lord W atson says applies a fortiori in tin- 
thé present case of a particular bargain. It is true that all that 
was decided by that judgment was that leave to appeal should 
not be given, but their Lordships had taken time to consider it. 
and this dictum, given in the course of it. i- of great weight in the 
present ease.

Hut apart from this their Lordships think that prima faeii the 
exemption covers the charge in question. Put shortly, the appel
lants' argument must be, this liability “to pay to the city towards 
the cost of construction of such sewer, the sum of 81.25 for each 
lineal foot of property so fronting," is not "taxation on buildings 
or on the land" on which the buildings are situated. If it is not 
taxation, what else is it? No doubt other words max be found 
to describe it aptly, but the word “taxation" covers it too. liven 
in Lngland, where the expression “rates and taxes" sometimes 
is used as if it connoted the distinction between national and

.—
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local imposts, “tax" and “taxation" arc words familiarly used 
in this connection. The Sewers Act. 1841, for example, authorises 
Commissioners of Sewers to levy a “general sewer tax" for con
struction and upkeep of sewers, and this tax is included with other 
taxes and with rates in the returns required by the Local Taxation 
Returns Acts, IStiO and 1870.

It is. therefore, incumbent upon the appellants to rebut this 
presumption, and to limit this exemption so that the liability in 
question will fall outside it. Three things are relied on the 
nature of the charge, the terms of the charter, and the context of 
the clause. In a sense it is true that the charge resembles the 
price of benefits conferred if not of work and labour done. The 
contribution is kept down to $1.25 per foot of frontage apparently 
to discriminate between the local benefit to property owners in 
the street and the general benefit to the city at large. This docs 
not carry the matter far. All rates and taxes are supposed to be 
expended for the benefit of those who pay them and some really 
are so, but the essence of taxation is that it is imposed by superior 
authority without the taxpayer’s consent, except in so far as 
representative go v« •ruinent operates by the consent of the governed. 
Compulsion is an essential feature of the charge in question. The 
respondents might have drained their factory for themselves; 
they might think that it needed no drainage: they might object 
to the municipal scheme as defective; but the city sewers would 
be laid and the respondents would have to pay just the same. 
There is not enough here to differentiate this charge from “ taxa-

\\ hat is relied on in the terms of the charter is that, alike 
in the headings of parts of the Acts, in the arrangement of the 
sections themselves, and in the language < the charter
seems to distinguish between “taxation." and the “execution of 
city works”; that “taxation” is a matter of valuation, assessment 
and rate books, and is subject to exemptions in favour of the 
Crown and of those who enjoy the benefit of grants of exemption 
from the city or exemption by special Act. while the execution of 
works of sewerage is treated as a specific cit y service, and is followed 
by an apportionment by the city engineer not by the assessors 
which is in proportion to linear frontage and not based on annual 
value. Its cost is a capital and not a recurring charge, and the

6626
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remedies given are to he pursued in the like manner as remedies 
for rates and taxes, as though the charge was not either a rate or V.t\ 
a tax, but only like them. Many sections were invoked as - how- (.|Ty *OF 
ing this contrast; they do show it and need not he enumerated Halifax 

here. Nova Scotia

Their Lordships are hv no means satisfied that criticism of ('A,t
Works.

this sort would suffice to rehut the prima facie meaning of “taxa- — 
tion." The arrangement of the sections and the headings of the , ,,rdSlimner- 
different parts of the Act are matters of orderly arrangement and 
convenience not directed to the present point hut adopted alio 
intuitu. The charge is a capital instead of being a recurring 
charge, not because it is not a tax hut because it is not a re
curring tax; for a sewer, if once well laid, should last some con
siderable time. To say. that the charge may he enforced as taxes 
are enforced, is a condensed reference to procedure without 
necessarily meaning that the charge is not a tax hut only something 
like it. There is, however, another short answer to this kind of 
reasoning. The agreement scheduled to the special Act does not 
expressly refer to the charter, nor is any such reference implied 
or involved. It provides for help to the company much beyond 
what the charter provided for. It is really independent of the 
charter. The company is not to pay any taxes at all: what does 
it matter, for the purpose of the exempting agreement, what 
powers the city has or when, or how, or in what terms they can 
he exercised? The company has nothing to do with them; why 
should its privilege, for which it has given the agreed considera
tion, he limited by reference to powers and provisions, which 
cannot he used to its prejudice? Reference to the charter would 
only he necessary if the agreement had hound the company to pay 
such taxes as the city might lawfully impose.

The third point turns on the latter words of the clause of 
exemption. Firstly, limiting the annual valuation to Sot),000 
during the second ten years is supposed to shew that the exemption 
during the first ten was merely such as might have been effected 
by saying that the annual valuation on which the company should 
he taxed should l>e nil. Their Lordships can only say that this 
argument seems too shadowy to he of any service. In fact, the 
provision for the second ten years may not amount to an effective 
exemption at all. Secondly, the exemption is not to apply to
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ordinary water rates for fire protection or to the rates for water 
used Iiv the company. These words are quite consistent with a 
wide sense of "taxation.” These two rates can only lie taken 
out of the exemption by naming them. How does naming them 
shew that the exempted taxation is ejusdem generis with water 
rates alone? If the exemption enjoyed by the company had been 
only one which the charter empowered the city to grant by s. 1144. 
or only that which is referred to in s. 335, it would by < 3I>2 (3) 
have stopped short of exempting if from charges for sewers or 
other betterments, but it is an exemption under a special Act, 
and the charter anticipates that such exemptions may occur, and 
provides ex abundanti cautelâ that among things wholly free from 
taxation shall be (s. 335 (1) (/)) ” the property of any corporation 
exempted from civic taxation under any special Act as therein 
provided.” Accordingly it is the provision in the special Act, 
that is in this case the clause in the agreement scheduled to the 
special Act, that must govern. That clause simply provides that 
the company is to be exempt from taxation and is to pay water 
rates, not that it is to pay water rates but no other taxation.

Their Lordships are of opinion that these considerations do 
not, either singly or in the aggregate, meet the /trimâ facie mean
ing of the words of exemption, and that taken as they stand they 
cover the liability in dispute. They therefore think that the 
Supreme Court of Nova Scotia was wrong in answering the 
question, put in the case stated, in the negative, and that the 
order appealed from, namely, that of the Supreme Court of 
Canada which reversed that decision and answered the question 
in the affirmative, was right and should be affirmed. They will 
therefore humbly advise His Majesty that this appeal should be 
dismissed with costs.

Ai>/)cal dismissed.
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MORRIS v. WALTON.

Muiutolm ('unit of A/i/hiiI, limit II. C.J.M., Uichanle, Perdue, Cameraw, and 
llaggarl, J J. A. June H, 1914.

I BroKKIIS (f II A K)—H K Al. RHTATE—KmPMJYMRNT <»K SVH-AOK NTs 
( )M s (IK PROOF.

Whirr 1 hr real estate agi-nl suing fur vummissiuti un a sa II* uf lands 
completed l»y him entered into tin- m-guiiations as tin- sub-agent uf 
anuther broker with whom the owner lia«l listed tlie iiro|M-rty. and who 
also laid eluini to the commission, tin- onus uf proof is strictly oil the 
former to shew an agreement with tIn- owner wln-reby he became the 
latter's agent in substitution fur the agent through whom he had been 
introduced into the transaction.

|fireutorei \ Shackle, |1K95] 2 Q.B. «Mît. til b.J.Cj.B. <»*S4. referred tu.|

Aitkal from tin- judgment of ti County ( ’ourt Judge in plain
tiff's favour in an action by a real estate broker for commission 
for effecting an exchange of properties between the defendant and 
a third party, the right to the commission being also claimed by 
another real estate agent.

The appeal was allowed.
,/. Auhl, for defendant. appellant.
II. I’hillif)/»*, for plaintiff, re.-

I low hi.l. C.J.M.. and Richards, J.A.. concurred with Hao- 
oart. J.A.

Pkrdi k. J.A.: This action was brought in the County Court 
of Winnipeg to recover 8500 claimed by the plaintiff to be due to 
him as commission for effecting an exchange of properties between 
the defendant and one Fanset. The defendant was the owner 
of a house in Winnipeg, which lie valued at 820.000. and which 
he was anxious to sell or exchange for other property, lie in
structed one Findlay, a real estate broker, to procure a purchaser, 
and. on Findlay’s advice, he advertised the property for sale in 
one of the daily newspapers, but neither the description of tin- 
land nor the name of the owner was given in the advertisement.

Fanset had a farm which he valued at 812.800 and which he 
was willing to exchange for a house in Winnipeg. This farm la- 
had listed, for sale or exchange, with one Gilchrist, a real estate 
agent, and Gilchrist re-listed the farm with the plaintiff, another 
real estate agent. Findlay had mentioned the defendant’s house 
to one McDonald, also a real estate agent. According to Mc
Donald's evidence, the plaintiff told him that he, the plaintiff,

MAN

C. A.

Stati-fin-nt

Howell. e.J.JI. 

IlictunK J.A.
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had a farm to exchange for a house, and MrDonahl immediately 
went and saw Findlay, had a conversation with him and obtained 
from him the defendant's name. He says that while he was 
present Findlay telephoned some one, hut he was not permitted 
to say whom. He made arrangements with Findlay to go and 
see the house that afternoon about 5 o'clock. Un returning from 
his interview with Findlay, McDonald discussed the matter with 
the plaintiff, and tried, at plaintiff’s request, to make arrange
ments with Findlay to go and see the house at one o’clock, but 
failed to make telephone connection with him. McDonald says 
he then gave the plaintiff the defendant's name and told him 
to call him up on the telephone. The plaintiff then spoke to the 
defendant over McDonald’s telephone, and in presence of the 
latter. The result was that on the same afternoon Fansct was 
taken to set- the house, the defendant was brought to (lilehrist’s 
office and an exchange of the properties was arranged, tin* de
fendant receiving the difference in price partly in cash and partly 
by mortgage.

Vpon completion of the transaction, the plaintiff and Findlay 
both claimed commission from the defendant. Both of them 
brought action against the defendant in the County Court. 
Fach of these actions was for $000, the full commission foreffecting 
the sale. The defendant endeavoured to interplead ami paid 
the sum of $000 into Court in the two actions. The plaintiff 
Morris took objection to the defendant’s right to interplead, and 
the County Court Judge, considering himself bound by (ireatorex 
v. Shackle, | ISO.")] 2 (J.B. 240, 04 L.J.Q.B. 034, refused the applica
tion. The affidavit upon which this application was based was 
put in by the plaintiff at tin- trial of this action, ami the trial 
Judge was fully informed of the fact that the commission was 
claimed by Findlay and that a suit had been entered by him to 
recover the amount from the defendant.

The plaintiff claims that he obtained his information as to 
the defendant's house from the advertisement in the newspaper 
and from the defendant himself, after ascertaining the name and 
address of the latter through the telephone number mentioned 
in the advertisement. He is completely contradicted by Mc
Donald, who gives a very clear and reasonable account of how 
the parties were brought together. In my view, the plaintiff’s
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evidence* is contradictory and far from convincing. He utterly ___*
fails to prove any contract on the part of the defendant to pay C. A. 
him commission. The evidence shews that down to the day of Mobmin 
the transaction, he and the defendant were complete strangers. r. 
The defendant, as far as the evidence shews, did not make the ' 
plaintiff his agent. The plaintiff clearly came into the transaction ,,"d“> J A 
as a sub-agent of Fanset through Gilchrist, Fanset's authorized 
agent. The plaintiff's claim rests altogether upon the fact that 
lie brought the defendant to Gilchrist’s office and introduced 
him to Fanset. But before the plaintiff had communicated with 
the defendant in any way, Findlay had laid the proposal for the 
exchange of the farm for the house before tin- defendant and In- 
had accepted it. Evidence to prove that Findlay had made 
this proposal to the defendant immediately upon receiving it 
from McDonald was objected to by plaintiff's counsel and rejected 
by the Judge, but defendant's counsel finally succeeded in estab
lishing the fact. It seems to me that in the circumstances of this 
case it was relevant, for the purpose* of corroboration of the de
fendant, to shew that another person in fact performed the services 
for which the plaintiff was suing, and that evidence of that fact 
was admissible.

After Findlay had made the proposal to the defendant, the 
plaintiff spoke* to the* defendant over McDonald's telephone, 
stating that McDonald's office was speaking, anil asking per
mission to shew the house to the party intending to make the 
exchange. The defendant gave this permission, and about two 
hours afterwards the* plaintiff called on tin* defendant, introduced 
himself as the party who had boon telephoning, and requested 
tin* defendant to accompany him to Gilchrist's office. This the 
defendant did, and he then* met Fanset and closed the contract.
While they were on their way to Gilchrist's office, the plaintiff 
asked the defendant if he was paying a commission and the 
defendant said hi* was. This is urged by the plaintiff as evidence 
of a contract to pay him the commission. But when that answer 
was made the defendant believed that the plaintiff came from 
McDonald's office and was in some way connected with him.
The question and answer are altogether of too vague a character 
to form the foundation of a contract to pay commission.

42 - IS U.I..B.
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MAN. The learned County Court Judge in giving judgment said :
C. A. 1 am not impressed with the strength of the evidence herein, hut such as

Morris

Walton.

it is it supports the claim of the plaint iff. In fact, it would not require very 
strung evidence to support that claim in the face of the fact that defendant 
admits owing some one t lie commission and there is no other one hut plaint ilT

Perdue, J.A,
laying claim thereto, so that there will he judgment for plaintiff for the 
amount of his claim, 8500 with costs.

When giving the above judgment the learned Judge overlooked 
the fact, which had been clearly laid before him, that Findlay, 
the defendant’s agent, was claiming the commission, and that a 
suit by him to enforce payment of it was at the time of the trial 
pending against tin* defendant. It seems obvious to me from 
the language he used that the learned Judge was greatly influenced 
by the impression he had formed that, although the defendant 
admitted that he owed a commission to some one, no one, except 
the plaintiff, was claiming it. 1 think it is probable also that the 
Judge overlooked the statement of Findlay - that he first com
municated the proposal for the exchange to the defendant and that 
the latter accepted it. This statement is to a certain extent 
corroborated by McDonald, who was present when Findlay sent 
a telephone message, and the statement by Findlay corroborates 
the defendant's evidence that lie first received the projHisal for 
the exchange of lands from Findlay. Besides, the preponderance 
of evidence is that both McDonald and the plaintiff learned of the 
defendant through Findlay and through him alone.

The appeal should be allowed with costs, the judgment entered 
in the County Court set aside, and judgment entered for the 
defendant with costs, including counsel fee.

Cameron. J.A. Cameron. J.A. : 1 am not disposed to dissent from the opinion
of the majority of the Court in reversing the judgment appealed 
from. The point that raises some doubt in my mind is that 
it was open to the learned trial Judge to accept fully the evidence 
of the defence, but this he did not do. I am, also, inclined to 
doubt that the evidence introduced as to conversations between 
Findlay and the defendant, intended to shew that Findlay was 
the only authorized agent of the defendant, was properly admitted. 
However, I am not inclined to go so far as to dissent from the 
opinion of the majority. There are, no doubt, reasons for coming 
to the conclusion that the version of the transaction alleged by
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tin- defence is in accordance with undisputed facts, while that of 
the plaintiff is by no means clear. The expression made use of 
by the defendant with reference to the payment of commission is 
ambiguous and readily susceptible of a meaning different from 
that sought to b<* put upon it by the plaintiff. With some hesita
tion I concur in the judgment of the majority of the < ourt.

MAN.

('. A.

Morris

Walton.

Cameron, J.A.

Hacoakt. J.A.: More than two months elapsed between the Hemrt J A* 
trial and the giving of judgment. The Judge’s notes of evidence 
taken by himself at the trial may not have been very full, or he 
may have forgotten some of the principal features of the evidence.

After a careful reading of the reported testimony, with all due 
respect as to the Judge's conclusions, 1 would not find as a fact 
that there was no one other than the plaintiff laying claim to the 
commission. < >ne Findlay, a real estate broker, who was expressly 
appointed an agent for the defendant, certainly makes a demand 
for the commission, and one McDonald, who was an intermediary, 
thinks lie did something towards earning a commission, as lie 
claims he was the first one to come in touch with Findlay and 
toll him of Fanset's farm.

The Judge does not expressly find that he believes certain 
witnesses in preference to others, and, under the circumstances,
I think, as between Morris and Walton, I would believe Walton, 
for the reason that he is corroborated by Findlay and McDonald 
and that there are some material discrepancies between Morris' 
evidence given at the trial and his depositions given on his ex
amination for discovery. There is no question that the plaintiff 
Morris entered into the negotiations which led up to the exchange 
of properties as the sub-agent of (îilchrist, Fanset’s agent, and 
that the onus is strictly on Morris to shew how the change took 
place by means of which he became the agent of the defendant.
1 cannot accept the brief conversation between Morris and the 
defendant on the stairs when he came to Walton's office to bring 
him to meet Fanset. Of course the defendant and plaintiff give 
different versions as to what was said.

I think the onerous position in which the plaintiff believes he 
is placed might have been avoided. When the defendant was 
refused the interpleader order by the County Court Judge, who 
thought he was acting on the authority of (Irentorex v. Shackle,
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MAW' 118951 2 Q.B. 249, Ik- might have* made another application under 
('.A. see. 347, eh. 44, It.S.M. 1913, the County Courts Act, which is

Muni. "* Ml"»»

A Judge shall have power at any time to make or order any amendments 
in substance or form in any act ion, cause or proceeding, and to add or to strike

Ui.Bgnrt, j.a. out or substitute so that thereby the real subject matter intended to be
litigated may be tried or heard between the real parties, and that any 
defect not involving the actual merits of the ease may he cured, although it 
may not be a matter of form only, hut one of substance.

And I think it could have easily been shewn that the real issue was 
as to whom belonged the 8500, the commission in question, and 
that the proper parties to that suit were the plaintiff, Morris, and 
Findlay.

1 think the verdict for the plaintiff should be set aside and 
a nonsuit entered.

1 would allow the appeal.
Appeal allonrd.

HOUGHTON LAND CORPORATION v. INGHAMMAN.

Manitoba Court of Appeal, limn II. C.J.M.. Kichards, Perdue. Cameron and 
Happai i. i l I -/'/<•• 20, lu 11.

1. Corporations and companies (# IV I)—85)- Contracts—Formal Rr 
t>l IHITKK—STATI TIiRY RKQVIRKMKNTS—CONTRACT FOR SAI.K BY 
LA Nil COMPANY.

As to lands held for re-sale by a land company incorporated under 
the Manitoba Joint Stock Companies Act, a wholly executory agree
ment of sale entered into by the company’s ollieers must have been 
authorized at a shareholder's meeting or have been specially authorized 
by a by-law passed by the board of directors to conform with see. (IS 
of the Act (sec. ti5<# added in 1011). otherwise a defence of want of 
mutuality must prevail as to a document purporting to lie a contract 
under the hand and seal of the purchaser and under the seal of the 
land company attested by its executive officer, where no consideration 
had passed and the purchaser had given notice of repudiation.

| lloapliton Land Corpn. v. Inphani, 14 D.L.lt. 773. reversed.1 
>. Stati tkh i # 11 I)—125)—Hktroactivk in tkkms—Kkfkct—Contract 

FOR SAI.K BY LAND COMPANY.
See. liS of the Manitoba Joint Stock Companies Act. being in terms 

retroactive and applicable to past transactions, has the effect of declar
ing invalid executory contracts of sale by a land company made prior 
to its passing as to which there was neither the authorization of a 
shareholder’s meeting or of a director's by-law specially authorizing 
such agreement.

| Houphton Land Corpn. v. Inphani. 14 D.L.lt. 773. reversed.1



18 D.L.R.J Houghton Land < oriw. v. Ingham. (MU

Am.xi. from the judgment of Metcalfe, •!.. in pluiiitiff'h MAN 

favour. lloKtfhh/H Land Corporation v. Inpliani, 14 D.L.IL 773. c. a. 
an action by the alleged vendor of land to recover money due 
on e contract of aale. Lam»

1 lie appeal watt allowed. Ilowi:u,, ( ..I.M . and < \mi.won. r
J.A.. Dissenting. 1x1,11 AM

('. S. Tupinr, for defendant, appelhmt. stHtvmviit
.1. F. Ilosl,in, K.C., and IV. F. UniUL for plaintiff, 

respondent.

Howkll, C.J.M. : I assume that the plaintiffs were duly in- Howeii. c.j.m. 

coi-porated and that by their letters patent they were author- " 
iz(‘d to buy and sell lands as their chief business. The matter 
was so treated at the trial and on the argument of this appeal 
ruder sec. 4 of the Joint Stock Companies Act. K.S.M 1913, 
eh. 30. there was power to incorporate a company whose chief 
business was to buy and sell lands. Secs. 31 and 04 give powers 
to the directors of the company to carry on tin- business of the 
company, and 1 would expect thereunder that the directors hav
ing the control of the corporate seal could enter into contracts 
and execute conveyances of the land in which tin- company was 
dealing, just as a company incorporated to buy and sell chat
tel! could acquire and dispose of them.

Sec. (if) deals with and gives power to dispose of real estate 
which any company may need to carry on its business and then 
follow provisions respecting the real estate which a land com
pany may deal in, that I am quite unable to understand. I can
not read the provisions as a restriction upon the powers of the 
directors. When this section was consolidated in 1913, its pro
visions were made clear and it seems to me but repeat, and give 
powers to acquire and convey real estate which the sections pre
ceding it. and above referred to. have clearly conferred.

In 1910 the contract of sale was entered into and it was then 
a valid and binding contract, and must I hold that this con
tract was made null by the provisions of 1 (leo. V. eh. 8. It 
was no doubt expedient to give a land company wide and easy 
power to mortgage any of their real estate ; indeed it is prac-. 
tically necessary to give such power or otherwise the company
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might be umihlv to execute a mortgage upon land living pur
chased to Nvvurv the lialanvv of purchase money, and the scc- 
tion above rcfcrriil to gave hiivIi power and thereby settled 
doubts which then perhaps existed.

I cannot read the provisions of this section respecting its 
retroactive cfi'cet as a declaration that this contract lawfully in 
force was made null because deeds executed pursuant to a by
law expressly passed to authorize the same are to be deemed 
sufficient. Perhaps, as to deeds and contracts executed after the 
passage of the statute it might lie held to lie a procedure directed 
by the Ad. but 1 do not think that the Legislature intended to 
make invalid that which was before the enactment valid. It 
looks to me as if the legislative intention was rather to make the 
invalid or doubtful deeds and contracts valid. I do not think 
the evidence would justify me in reversing the learned trial 
Judge on the question of fraud.

I would dismiss the appeal.

Hirhards.j.a Kim Aims, J.A.:—The plaintiffs are a company incorpor
ated under the Manitoba Joint Stock Companies Act for the pur
pose of buying and selling land. On or about June 2Ô, 1910, 
the defendant and the plaintiff's manager agreed on a sale to 
tin- defendant by the plaintiffs of a farm in Manitoba on certain 
terms. The defendant then executed anil delivered to the plain
tiff:. manager a document, purporting to be an agreement un
der seal, whereby the plaintiff agreed to sell to the defendant, 
and the defendant agreed to buy from the plaintiff, the above 
lands on those terms.

When the defendant signed the document the plaintiff had 
not executed it, or agreed to the sale. Several days after it 
was so signed the defendant refused to carry out the purchase, 
and. in effect, repudiated it. This action is to compel the defen
dant to pay the price named in the agreement, ami for specific 
performance. Amongst other defences set up, the defendant 
alleged that the agreement never was executed by the plain
tiffs. The learned trial Judge decided in the plaintiff's favour 
and the defendant appealed to this Court.

The agreement, when produced at the trial, purported to lie
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executed under the plaintiff’* corporate seal and the signature 
of tlieir presiding officer. The evidence shewed that no by-law 
of either the shareholders, or the directors, of the plaint ills had 
ever been passed to authorize the sale to the defendant. At 
the trial it was stated that there was a general by-law authoriz
ing certain of the plaintiff's officers to contract for the plain
tiff in making sales. It was then agreed that a copy of such by
law should be filed as ex. 20. But. though asked si....  the
trial to file such a copy, the plaintiffs have not done so. and I 
think we must treat the ease as if no such by-law existed.

I do not by the above mean to imply that a by-law in such 
general terms would, if existent, be sufficient.

See. 67 of the Manitoba Joint Stock Companies Act pro
vides that every company incorporated under it

MAN.
C. A.

Houghton

i 'mtroKATioN

lllrlinnl*. J.A.

mux acquire. hold, alienate and emivey real estate requisite for the carry 
jug mi uf the business of such company, and in case of a company incorpol 
h ted for the purpose of the buying and selling of land ( hereinafter called a 
land company ) way an/nirc. hnhl. alimatr ami runn y nul rntalr in addi 
tion to any real estate requisite fur the business of the company.

Whi n the agreement now in i|iiextiuii mis siirtnsl h.v the dc 
fendant the wunl "undertaking" was itseil where ‘'husiness" 
first apiiears in the above quotation. Hilt the meaning was the 
same with either word. The words itilliei/eil aliove were not in 
the seelion, whieh was then see. ti.V They have sinee been in
serted, not to change, lint to make easier, the reading of the sec
tion. A careful scrutiny of the wording as it stood before they 
were inserted satisfies me that the words "may acquire, hold, 
alienate and convey real estate,” as originally, and still, used 
ill the first part of the quotation above, applied before the 
amendment not only to that real estate "requisite for the carry
ing on,” etc., hut also to that which, in the case of a land com
pany, would he ' etc., in addition to that requisite for
the carrying on of the business of the company, and which addi
tional real estate may, for distinction, la- called the company's 
stock in trade lands.

From the foregoing, it is evident that a land company is 
given power in the same language to acquire, hold, alienate and

9623
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convey, both such land as may be requisite for the carrying on 
of its Imsiness (that is for office purposes or similar uses), and 
also such land as may be its stock in trade.

Then, in 1911. a sub-section (a) (which is now sec. (18) was 
added t< sec. (>."> as follows

un Every «ticli boni company mux mort gage or convey or make an 
ngreeineii! of «ale of laml without the as«ent of the «liarehohlers. ami it 
shall he siillivivnt if each such conveyance, mortgage, or agreement lie 
specially authorized by n by-law passed by the board of directors. This 
provision shall be retroactive and shall apply to all such transactions here 
tofore entered into by any such laud company.

I take it. from the wording of the last clause, that the above 
section, passed in 1911. must, in this action, be read as if it, 
in fact, had been in force when the agreement was signed. Then, 
there being no by-law to authorize the alleged sale to the defen
dant. was one neecssarx to constitute the act of plaintiffs as
senting to the alleged sale?

It is said that, as to the lands bought for the purpose of be
ing sold at a profit, a land company is a trading company, and 
that the assent of their manager is their assent, as it would be 
in the case of a trading company dealing in goods. I have 
found no authority to support that proposition. The cases are 
not similar. In that of a company trading in goods, the busi
ness could not be carried on if some one person had not author
ity to make sales. Goods have settled prices in the different 
trades that deal in them. Land, however, is not a commodity in 
that sense. It has no settled prices at which it can be readily 
bought and sold. Land sales are generally made for large sums, 
as compared with those changing hands on individual sales of 
goods, and they do not ordinarily occur with such frequency 
that it would impede the business of dealing in them to have a 
by-law of the company’s directors for each sale. In consider
ing the sections above quoted, we find that, in the case of a land 
company, land acquired for purposes of carrying on business 
(such as office sites, etc.), and that acquired as stock in trade 
are dealt with in the same language.

Before the passing of the Act of 1911, it was necessary for 
a limited company, whether incorporated for trading or other
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|mii |mis(‘s. to pass a by-law of its Klwirvhohlvi'H in order to enable 
it to eontraet to Nell its land held for business purpoHCN. and it 
is argued that it is only to siieh lands that the amendment ap
plies. It will be not level that the 1911 amendment applies only 
to land eompani<‘s. If it hael liecn intended tei be- restrie-teil to 
sale's of property held for biisine-ss purpose-s erne- wendel have e-x- 
pe-e-te-el the- amendment te» e-xtenel to all joint stoe-k e-eunpaiiie-s. RMwnK i.a. 
But it leaves unalte-ml the- law as te» elealings with busine-ss pro- 
pertie-N of ce un pa nit's either than lain! eompanie-s.

I think, there is senne eloubt whether, even as to a land eeuu 
pany. its business property van be ele-alt with under the amcnel- 
ment and whether in fa et the amendment is not intemle-d to be 
etmfineel te» the e-eunpany’s steiek in trade lands. It seems to me 
that, prieir to the- amenelment e»f 1911. a land e-eunpany eenilel 
only hinel itself as to a sale of steiek in true le lands in the- same- 
way as te> a sale- e»f its business lands, and that the- amendment 
was enaeted te» make easier sueh dealings with the- former. I 
am of eipinion. therefore, that, te» enable the plaintiffs to agree. 
e»r e'ontrnet. to sell the- land here in question, a sha rehole le ne* by
law or a by-law sue-h as e-onte-mplate-el by se-e. (»8 was neee'swirv. 
am I there never has bern either.

If I am right in the* above, the plaintiffs have never hael a 
right of ae-tiem on the doe-ument they sue on. Though signed 
by the defendant, it was never a valu! document to hinel him as 
there- was no mutuality in the ele-aling.

It is not like- the e-ase- where a deieument. though signed by 
only one party, is evidene-e against him under the Statute of 
Frauds. In such a e-ase there was always, without the writing, 
a bargain betwe-e-n partie-s capable- of e-ontraiding, and who. in 
faet. eliel contract, so that the writing lieeame merely a matter 
of proving that bargain or contract, which already existed. Here 
there has never been a e-ontrae-t. because the company, without 
the by-law. has never be*en able to agree to sell.

With eleferene-e. 1 woulel allow the appeal, se-t asielo the judg
ment in the- (’onrt of King's Bench, ami ('liter judgment there, 
dismissing the* action with costs.
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I have expressed no opinion «in to the defence of misrepresen- 
tatioiiN by plaint iff's inaiia^(>i* to the dcfeiKliint, as in view of the 
above it nvviiin uiiiiccvnnuvsv.

I agree that the defendant may amend and file evidence of 
the plaintiffs' incorporation as suggested by my brother Perdue.

Pkhdvi:, J.A. : This is an action on an agreement for sale of 
land alleged to have been made between the plaintiffs, a land 
company, aN vendoi'N and the defendant as purchaser. The 
agreement is dated June 2«r>, 1910, and the action was com
menced May 2. 1912. The plaintiffs seek to recover payment of 
the total purchase money and interest, claiming that, by reason 
of the acceleration clause in the agreement, the whole amount 
became due on the defendant making default in payment of the 
earlier instalments. The plaintiffs also ask for specific perform
ance of the agreement. The defendant admits that he executed 
the agreement, but claims that he was induced to execute it by 
various misrepresentations made by Andrew ('. Houghton, the 
manager of the plaintiff company, which alleged misrepresenta
tions arc set out in the statement of defence, and are claimed to 
be material, lie also sets up that the agreement was never exe
cuted by the plaintiffs. The evidence shews that the defend
ant signed the agreement on the day it bears date, but that lie 
did not make, and never has made, the cash payment called for 
by the terms of the written document. It is also shewn that dé
tendant wrote to the plaintiffs’ manager on July 8. 1910, de
clining to carry out the agreement. The plaintiff company’s 
corporate seal was affixed to the document shortly after its exe
cution by the defe» hint.

In his statement of defence the defendant made the simple 
allegation that “the said agreement was never executed by the 
plaintiffs,” without basing upon this allegation any legal conse
quence as flowing therefrom. At the trial the defendant ap
plied to amend by alleging, amongst other things, that there 
was no mutuality of contract bet wen the parties and that he 
withdrew from the contract before it was executed by the plain
tiffs and so notified them. Ilcf urged before the trial Judge that 
there was no mutuality because the plaintiffs had not followed
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the provisions of the* statute, 1 (loo. V. oh. 8, hoc. 1. requiring 
oaoh Halo of hind math* by a land company to bo specially auth
orized by a by-law of the director». It was admitted that no 
special by-law bad been passed in reference to this sale.

The enactment in question was passed as an amendment of 
see. 65 of the Manitoba Joint Stock Companies Act, R.S.M. 
1902. and it now forms a distinct section of the Act in the late 
revision, being see. 68 of eh. 115, R.S.M. 19Vi. The amendment, 
is as follows:—

MAN.

C. A.

Houghton

( OBPOBATIOS

iVrdup, J.A.

Kverv miicIi laud company mux mortgage or convey or make an agree
ment of Male of IhiiiI without the absent of the MhiireholilerM, ami it mIiiiII he 
Hiillieient if each such conveyance, mortgage, or agreement la* specially 
authorized hy a by-law passed by the I ward of directors. Thin provision 
shall Is* retroactive and shall apply to all such transactions heretofore 
entered into by any such land company.

It is not contended that the statute does not apply to this 
company. If it docs apply, it governs the transaction in 
question in this case, the provision being made retroactive and 
applicable in express terms to transactions entered into before 
its enactment. The purpose of the amendment was, no doubt, to 
facilitate the dealings of land companies in their business of 
buying and selling land. See. 69 of the Act (R.S.M. 1902. eh. 
JO), made it necessary to obtain the sanction of the shareholders 
before a land company could mortgage its land to secure moneys 
borrowed. A question appears to have arisen as to whether the 
assent of the shareholders should be obtained in the case of a sale 
of land. See. 65 of the above Act enabled a company incorpor
ated thereunder, subject to any limitations in the letters patent, 
to acquire, hold, alienate and convey real estate requisite for the 
carrying on of the undertaking of the company, and this, in the 
ease of a land company, in addition to any real estate requisite 
for the business of the company. By see. :tl of the same Act the 
directors are given
full power in nil things tn ailminister the affairs of the company: ami 
mnv make or cause to In- made for the company any description of con 
tract which the company may, by law, enter into.

The same section empowers the directors to pass by-laws to 
regulate, amongst a number of other essential things.
the conduct in all other particulars of the affaire of the company.



Dominion Law Rkpoktk. 18 D.L.R

MAN. There was, prior to the amendment, no express provision in
C. a. the Act ns to how a sale or conveyance of real estate should he 

authorized by a company formed under the provisions of theIfoVGIITOX
Land Act. Such a company is a statutory corporation having merely 

(.obfobatio.n 1||-i |M)Wvr8 eoiiferred upon it by the Joint Stock Companies Act 
Inoiiam. and the letters patent issued thereunder. It has not the powers 

ivrd'u, j.a. prima facie inherent at common law in a corporation created by 
Royal charter; one must look to the statute ami the letters pat
ent only to ascertain its powers: \Vnihnl. \. Hiver Da ('o., 36 
Ch.l). (i74.

The language of the amendment shews that a doubt had 
arisen as to the manner in which a conveyance, a mortgage 
agreement of sale might be legally made by a land company .n- 
corporated under the Act. The language of the amendment 
raises a presumption that the amendment was passed to correct 
a defect or to remove a doubt. See Shaw v. C.W. lip. Co., | 18941 
1 Q.B. 373, 382. The question apparently had been raised that 
the assent of the shareholders was required to effect a convey
ance. mortgage or sab1 and the amendment was passed to remove 
these doubts and to provide tin* necessary procedure.

Then the amendment declares that
it shall Ik* MtiHicifiit if each .Midi conveyance. mortgage or agreement Is* 
»j’“dnlly authorized l»\ « by-law passed by tin- Imanl of directors.

The words “it shall be sufficient are precisely similar in 
meaning to “it shall suffice.” This latter expression received 
judicial interpretation in liidsdah v. Clifton, 2 P.l). 276, at 
346. That was an appeal from the Arches Court of Canterbury 
and involved, amongst other questions, the construction of a 
rubric of the Church of England (having the effect of a statute) 
which commenced with the words;—

To laki* away all occasion of dissension and superstition. which am 
person hath or might have concerning the bread, it shall htilliee, etc.

Lord Cairns, in giving the judgment of the Privy Council, 
said

These words seem to their Lordships to make it. necessary that that 
which is to take away the occasion of dissension and superstition should he 
something definite, exact, ami dilTerent from what had caused the dissen
sion and superstition. If not. the occasion of dissension remains, ami 
the superstition may recur. "To hu flier” il uimhI In an here ilrurribeti. What 
is Hubiilantialhi ilifferent trill not "Huffier."
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1 think the meaning and intention of the amendment was to 
clear up the existing doubt and dee lave what net ion on the part 
of the directors would he sufficient to accomplish the purposes 
mentioned in the amendment. It is declared that it shall be 
sufficient if each conveyance, mortgage or agreement is speci
ally authorized by a by-law passed by the directors. This means 
that nothing less will suffice, although the company might go 
further, if it pleased, and submit the matter also to the share
holders and obtain their assent. 1 think it is needless to discuss 
what would have been sufficient before the amendment was 
passed. The necessary procedure has been provided by the 
amendment, that procedure is declared to apply to past trans
actions. and. therefore, applies to the one in question in this 
appeal.

It was shewn that at the time of the trial no special by-law 
had been passed by the plaintiff company’s directors authoriz
ing the sale to the defendant. Therefore, when Houghton en
tered into negotiations with the defendant for the sale of the 
land, and when the agreement was executed by the defendant, 
the company had no legal authority to sell, and matters were in 
the same position when the plaintiff company pretended to cxc 
cute the agreement. Then followed the defendant's repudiation 
of the contract. The question therefore arises, was the defen
dant bound by the agreement when the plaintiff was not? 
In other words was there such want of mutuality between the 
parties that the defendant was not bound by the contract he had 
signed ?

In Kidderminster (Corporation v. Ilardieirk, L.U. 9 Ex. 1-». a 
municipal corporation caused certain tolls to be put up for let
ting by auction under certain conditions. The defendant was 
the highest bidder and was declared the purchaser. He paid a 
month's rent in advance and signed an agreement to Income 
lessee under the conditions, but lie did not furnish sureties as 
required and the plaintiffs ultimately determined the contract 
and re-sold the tolls at a loss. The contract was not executed 
by the plaintiffs under their common seal and was not signed 
by any person duly authorized to sign it. After the sale the 
plaintiff, by resolution under seal, adopted the report that the

MAN.
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tolls lm<l been purchased by thv defendant, but before* this the 
defendant had notified the plaintiffs in writing that he could not 
carry out his contract. In an action against the defendant to 
recover damages for the breach of his agreement, it was held 
that the plaintifis could not maintain the* action against him. 
upon the ground that, there being no contract under the seal of 
the corporation, there was no mutuality. It was also held that 
the payment by the defendant of a month’s rent was not such 
part performance as would have bound the plaintiffs in equity 
to specifically perform the agreement.

In Oxford Corporation \. ('row, | IH93| Ch. .'>35, Kidder
minster v. Ilardwick, L.R. 9 Kx. 13. was followed, and it was 
held that a contract made by the municipal corporation, not 
having been under the seal of the corporation, or signed by any 
person authorized under seal to do so. or ratified under seal, or 
partly performed or acted on, and repudiated by defendant be
fore suit, could not be enforced by the corporation.

No doubt, there are many cases which hold that a plaintiff 
may enforce a written agreement which he has not himself 
signed because the bringing of the suit bound him to the contract 
and, therefore, the objection of want of mutuality was removed : 
Sec /tilth r v. Cowhs, 2 ( 'oil. 156 at 161 ; Martin v. Mitchell, 2 
3. & \V. 428; DtnceU v. Dew, 1 Y. & 344. But these cases
do not apply where the plaintiff had no capacity to contract at 
the time the pretended agreement was made and the defendant 
had withdrawn before action brought.

In the present case the objection of want of mutuality seems 
to me to be fatal to the plaintiff's case. The requirements of the 
amendment to the statute passed in 1911 and above quoted, arc, 
to my mind, quite as stringent as the common law necessity for 
the affixing of its corporate seal by a municipal corporation 
when entering into a contract. A special by-law to authorize 
this transaction was required by the statute and none was 
passed. Without such authority the company was not in a posi
tion to contract. The defendant was not called upon to per
form his part of the proposed contract until the company was 
legally authorized to enter into and carry out the contract upon 
its part. There was no part performance. Before anything
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wuK done under tin* contract tilt* defendant withdrew ami noti 
lied tliv plaintiffs of his withdrawal. I would regard the agree 
ment when exevuted by the defendant as merely an offer to he 
accepted hy the eonipany in the way the atatute provides, and 
one eapahle of being withdrawn before aeeeptanee. I'ntil both 
parties had agreed there was no eoneludeil agreement made: 
until both parties are bound, neither party is bound : Dit I, in 
son v. Dodds, 2 Vh.l). 463.

I eannot find in the evidence a clear admission that the plain
tiff company was incorporated under the Manitoba Joint Stock 
Companies Act, although the effect of the statute, 1 (leo. \ . eh.
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8, see. 1. was discussed at the trial and on this appeal, as if the 
plaintiffs were a land company formed under the Act. I think 
the defendant should be allowed to amend his defence by setting 
up the statute and its effect, and to file as evidence, if necessary, 
a certified copy of the letters patent incorporating the plaintiff 
company.

One of the misrepresentations alleged by the defendant and 
acted upon by him seems to me to have been of vital importance. 
At the time of the negotiations Houghton knew that the defen
dant desired, if he bought a farm, to work it along with another 
which he already owned at Hilbert Plains, making it necessary 
to move heavy implements and machinery from one place to the 
other. The road by which Houghton took the defendant to see 
the farm was. for part of the way. a trail crossing the adjoining 
land, and was very bad in the vicinity of the farm, but Hough 
toil assured the defendant that there was a good road to the 
farm “oil the square to the south.” This meant that there was 
a good road along the road allowance according to the govern
ment survey. The defendant relied upon this representation, 
lie did. indeed, while at the farm, ask to be driven along tin
smith road in order to see it. but Houghton urged that he was 
pressed for time and again repeated the assurance that it ex
isted. That this representation was made is abundantly clear. 
In Houghton’s letter of August II. 1910. written more than six 
weeks after the signing of the agreement, he says :

My previous trip to this farm i was driven liy Mr. Wilson on a road to 
the south, which was a good road on the road allowance.
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Ah a matter of fact there was no road to the farm along the 
road allowance. I am satisfied from the evidence that there was 
no road to the farm over which it would have been feasible to 
move a traction engine and other heavy implements in the spring 
of the year, although Houghton represented to the defendant 
that the road was good enough for that purpose. The defen
dant was given no opportunity of examining the "good road” 
alleged to exist on the south, and he relied on the representation 
as to its existence. A farm practically isolated by impassable 
roads during the spring time would have been useless for de
fendant’s purposes. The terms of the agreement itself shew 
that it was intended as a grain growing farm and was to be paid 
for largely by a share of the grain crop to Ik* raised upon it. 
I do not think it is necessary to deal with the other misrepre
sentations. I am convinced that the defendant, an Englishman 
new to the country, was deceived and misled as to the quality 
and suitability of the farm for the purposes for which lie was 
buying it, and as to its accessibility in the matter of a suitable 
road.

I think the appeal should be allowed with costs and the plain
tiff's action dismissed with costs.

('xMKRo.N, J.A.:—On the argument of this appeal the pro
visions of sec. 07 and 08 of the Companies Act were referred to 
and discussed. It was contended that, inasmuch as there was no 
by-law proved specially authorizing the agreement in question 
in accordance with sec. 08. the execution of the agreement by 
the plaintiff company was not established, and that, therefore, 
the plaintiff must fail. The statement of claim sets out the agree
ment in question, and its terms. In his statement of defence the 
defendant admits that he executed and delivered that agree
ment. He does not distinctly set up in his statement of defence 
that the plaintiffs purported to execute the agreement, but did 
so without the authority of a by-law as required by sec. 08. It 
is alleged therein, however, that the agreement was never exe
cuted by the plaintiffs, an allegation which, it does seem to me, 
was intended to raise the point that the cash payment by the 
defendant of $500 not having been made, the agreement never 
became operative. Evidence on this subject was given at the
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trial on the cross-examination of Houghton, tin- manager and 
secretary of the plaintiff company, who effected the Hale in ques
tion. The witneHH was examined subject to the objection of 
counsel for the plaintiff company that the matter was not 
pleaded and not in issue. It was contended on the other side 
that the evidence was admissible under the above allegation in 
the defence that ‘‘the said agreement was never executed by 
the plaintiffs.” Notice was also given for leave to add certain 
amendments to the statement of defence, which, it was argued, 
are sufficiently wide to cover this evidence, though this is far 
from clear. The evidence was given, however, subject to the ob
jection and the amendments were not permitted to be made by 
the trial .Judge. On his examination, the witness said there was 
a by-law passed for all sales made, but in the absence of the min
utes he could not say whether there was a by-law passed for this 
particular side. p. 24*2. On re-examination, reference is made 
by this witness, subject to the objection, to the minute book of 
the company shewing a record of the sale to the defendant, and 
also to a general by-law authorizing sales by the manager (p. 
2(i(i). These were apparently not actually produced.

The learned trial Judge dealt with the matter at p. 28!) of 
his judgment, holding that sec. (18 did not interfere with the 
prior law.

With respect to the cm|>w*ity of c«ir|iorn lions to nlicnntc their lands. tin* 
rule is, a* we have ween, tlmt even corporation existing ns such nl the 
common hue has aw full capacity to dispose of its lamls ns a natural person 
free from «Usability. Williams, Vendor ami Purchaser, <>4il.

A distinction must be drawn between corporations at com
mon law and those created by or under a statute for particular 
purposes.

bmking at this statutory creature one has to liml out what arc its 
powers, what its vitality, what it can do. It is made up of persons who can 
act within certain limits, but in oriler to ascertain what are the limits, 
we must look to the statute.
Per Bowen, L.J.. in Itaroncsx Wnilock v. Hiver Dee Co., 3(i <'h. 
I). (»74 at 085.

The capacity of a corporation to contract, whether with respi-et to its 
property or otherwise, is determined by the same principles exact I \ ns 
ri'gulate its capacity to «lispose of its latul. Williams. Vendors ami Pur 
chasers, 049.
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If created by statute for any particular purpose, the corpor
ation can enter into any contract consistent with those purposes. 
Its capacity to contract is ipialilieil by the general rule that it 
can only liiml itself umler its corporate seal. But. amongst the 
exceptions to this rule, is that of trailing corporations ami of 
corporations created for particular purposes, when making con
tracts necessary to effect those purposes. lit. 951. 952.

The agreement in this ease is signed by the president and 
secretary of the company, and has the seal of the company 
affixed. The business of the corporation is admitted to lie that 
of a land and investment corporation.

Kvcry corporation lui!*. Iiv necessary iiii|ilinitinii, tin- power to <lo what 
ever i* necessary to earn into ell'oct the purposes of its creation, unless 
the doing of the particular thing is prohihiteil hv law or by its charter. 
The express power to accomplish certain objects carries with it. hv impli 
cation, a grant of the right to use all such powers as a natural person 
might pro|H-rly ami naturally use to accomplish the same results umler 
similar circumstances. The power to enter into contracts is one of the 
ordinary incidents of a corporation, t'ye.. vnl. III. ItWIH.

With respect to all those contracts which are made in the ordinary ad 
ministration of the business of the corporation hy its managing olliccrs 

no antecedent authorization hy the hoard of director* applicable 
to each particular case is rci|iiircd, hut a general authorization or employ 
ment to make contracts of a class whicji embraces the particular contract 
will Is- suflicicnt. Cyc„ \ol. 111. Iikmi.

Tin- law is thus stated by the highest authority in Tin W'imii- 
/>« (/ Kln’lrir Ihiihran f'om/xia// v. Tin ('ilfi of Winmpvi/, 4 D.L. 
IL 11li. |19I2| A.< '. dfifi. where permits were issued to the eum- 
pany by officers of the city for the erection of certain poles un
der the provisions of by-laws of the city. These permits were 
challenged by the city as having been granted without a by-law. 
It was held that
the granting of permits did not reipiire a by-law in each case, hut was an 
executive act to carry out a general by-law such as is admitted to have 
lieen iplitc properly passed. Page .171. 4 D.L.R. at I'Jil.

The presumption in the ease of a contract purporting to be 
executed by a corporation is in favour of its due execution. In 
this ease we have the direct evidence of Houghton as to execu
tion of the agreement by the president and secretary and as to 
the affixing of the seal, p. 21K. This uneontradieted evidence 
answers the allegation of the defence that the agreement was 
never executed.
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I think it rim lie taken livre that the execution of the agree 
meilt was pursuant to authority. The evidence points to the 
existence of a general by-law. Hut I cannot see how the exist 
cnee of such a by-law is called into dispute by any pleading be 
fore us.
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orticiTH. duly denigliatvd. il will In- pri'millM'd tlull tlii-x wiwi* mit limizcd In c»d«toh J A 
execute tile emitliiel. Tlmlli|wim nil I iil|ii»nitiuli*. |i. ISJ.I, (dlwt-ming)

In' | 11 -un.11i ni i* l iai i ii'cmliiiH i- liiiidittg mi the eni-|Miriiliiui until 
il i' 'hewn thill the mime was nut iiutlmrized ur rati lied. //>.

Where the seal a|i|ieai * ull an ill*l lllllielll ill- del'll plir|M»rt illÿf lu lie ex 
ecuted hy a eur|iurat inn. the |»re*uiii|itiun is I hat it was rightfully altixed. 
and (lie luirdeii uf proof is mi him whu wuiild attack the iiislriimeiit fur 
want uf ailthurity tu alti.x the seal. //». I!W4.

Surely in this case where the want of antecedent authority 
is not pleaded or directly placed in issue, the burden of establish 
ing it must be on the defendant.

What is tin effect of sec. lis.’ It says every land company 
may mortgage 01 convey or agree to convey without the assent 
of the shareholders. That does not alter the previous law so 
far as alienations of real estate by a land company, in the course 
of its business as such, are concerned. It does, however, alter it 
as to mortgages of real estate which, under see. (ill of eh. '10, H.S. 
M. I!ltr_\ required the assent of two thirds in value of the share
holders at a special general meeting See. tin further says that 
il -diiill In* Miillicicnt if ciivli midi vuiivcyaiiw. niurlgiigc or iigns-iiiciit In- 
H|Nt'iiilly authorized hy a hy law.

I see nothing here abrogating the old law by which the offi
cers of this land company, are empowered to dispose of its real 
estate under the general authority of a by-law. the existence of 
which is to be assumed until the contrary is proved.

I consider that see. tih merely provides that a by-law a nth 
orizing each special transaction shall be a sufficient authority, 
and that no fuither evidence that proof of the existence of such 
a by-law shall be necessary. That is to say. the legislature in
dicates one method of procedure which, if adopted, shall be 
deemed sufficient. Hut the existing provisions of the law are 
not annulled or inteim *d to be annulled. If such had been t lie in 
tent ion of the legislature, that intention would surely have been
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made manifest beyond question. All other methods would, in 
that «nino, luivo liven expressly prohibited or .ill transactions, in 
vont ra vont ion of sw. 68. would Imvv been declared invalid. Itut 
it is not no vnavtvd.

I vunnot imagine thut thv IvgiNlnturv intvndvd that there 
iiiunI hv a separate by-law for vuvli hiiIv, setting forth thv par 
tiviilai'N of vavli. If thv partivulars of a Hvorv of niiIvn wvrv com- 
priNvd in one hv-law. that vould hardly hv livid to invalidate the 
hy-law. And a hy-law, general in its tvrniN. hut vlvarly referring 
to certain properties and traiiNUctioiiM would, it nvviiis to me, 
NiitiNfy thv Htatutc. It van, I think, hv fairly vontvndvd that all 
that In required hy nvv. 68 in. that there should hv vlvar auth
ority given for every transaction. I would no consider, liven use 
I think the see. 68 is directory only and not mandatory, within 
the rules laid down in well-known eases, and failure to comply 
with it has not the effect of invalidating transactions perfectly 
valid under the law as it existed prior to the enactment of this 
section.

In liitlstltili \. Clifton, 2 l\D. *276 at 278. it was held hy the 
Mouse of Lords that the words "* it shall suffice" in the rubric 
quoted at p. .146. mean what is therein described, and that what 
is substantially diflerent will not “suffice." Itut the opinion of 
the Lord Chancellor is founded on the introductory words, 
“to take away all occasion of dissension and superstition." and 
lie prefaces it In observing that.

there i* im «Imilil t halt in ninny chncm these words i “it shall siiltive" ) slam I 
ing alone ami unexplained hy a eontext, would In* quits' consistent with 
something dilTerenl from, larger or smaller, more or less numerous, more 
or less costly, than what is mentioned. Iieing supplied.

So. I take it. judging from the context of sec. 68 and from 
the state of the law prior to its enactment, the words “it shall 
he sufficient" are consistent with a method different from the 
method mentioned, provided such different method lie valid and 
operative under the law existing prior to the enactment of see. 
68. If. in tin* case of a sale of lands hy a land company, the as
sent of the shareholders, declared hy hy law. had liven obtained, 
without a directors by-law, it would he difficult to argue that 
such a transaction was inoperative. The assent of the share-
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holders no iimtiiffHl«m| would be of ;i higher character and more 
explicit ailthoritx Iliait juin shareholders' bx law and I submit 
would Ih* effective and absolutely binding. In my bumble jmlg 
lliviit. therefore, fin* view taken of t lie legal effect of Nee. 08 by 
the learned trial Judge \h per feet I y noiiimI.

Nor am I inclined to differ from the trial .Judge as to his 
linding on the < | nest ion of fraud, xvhieli was fully and ex 
haustixelx argued be fori* iin. According to tbv terms of the 
agreement, for the maturing of the future payment*
on the occurrence of the defaults mentioned, there ncciiin iio 

escaping the conclusion that the plaintiff is entitled to the xxhole 
amount of the purchase money and interest. I think, however, 
the judgment ought to give the defendant an opportunity to 
make the payment and receive a conveyance. <Mherxvise I would 
nflirm the judgment appealed from.

II vai.XKT, J.A.: The plaintiff s statement of claim alleges 
an agreement bearing date dune 2<i, MHO, made bet xx ecu the 
plaint iff as vendor and the defendant as purchaser, by which 
the defendant agreed to purchase three ipiartcr sections of 
land for the sum of $11.000 to be paid as follows : $000 on tin 
execution of the agreement ; $000 oil July I. MM I. and the bal
ance of the purchase money and interest hx turning over to the 
plaintiff the proceeds of one half the crop from the lands in each 
year until the principal and interest was fully paid. The in
terest was 7 per cent, per annum. There are set iortli certain 
other provisions as to payment of taxes, and breaking and crop
ping the land which need not be given in detail. It is alleged 
that no moneys have been paid and that by reason of such de
fault the whole of the principal and interest had become due 
and now amounts to $12,480.00. The plaintiff asks payment of 
that sum and specific performance of the agreement.

The defendant admits that lie executed the agreement, but 
says he was ed to execute it by the misrepresentation of 
one A i id re xx C. Houghton, manager for the plaintiff company, 
and that the agreement was never executed by the plnintifl. The 
defendant also defends upon the ground that Houghton repre
sented to him that the lands were good arable lands and that the
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cultivated lauds and 75 acres in addition were good for grain 
growing, and further that there was a good road leading from 
Ochre River to the farm, which representations were untrue 
both as to the character of the land and the existence of the 
road. At the trial the defendant asked to*bc allowed to amend 
his statement of defence by setting up (1) that it was implied 

iiiwart I.a. that the contract should not become operative until the cash 
payment of .+”*00 should be made ; (2) that there was no mutual
ity in the contract; (8) that he withdrew before the contract 
was executed by the plaintiff, and the plaintiff was notified. The 
trial Judge refused the amendments, but with all due respect. 
1 think they should have been allowed because the evidence is 
wide enough to cover the issues. In any event the averment in 
the original statement of defence that the agreement was never 
executed by the plaintiffs would raise the defence of non is! 

faction.
When the defendant and Houghton returned from viewing 

the farm. Houghton drew up the document referred to in the 
statement of claim and had the defendant attach his signature 
and aflix his seal, and came to Winnipeg, which was the head 
office of the plaintiff company. The defendant on July 8 went 
again to the farm and made a further examination as to the 
quality of the form and as to the existence of the road to the 
south and upon that day wrote to Houghton stating that he re
fused to take the farm, and several letters then passed between 
the defendant and Houghton, tin* substance of which were that 
Houghton endeavoured to persuade the defendant to go on with 
the deal. This correspondence had no result and the plaintiffs 
on May 12. 1912. commenced this action.

1 agree with the trial Judge that as to the charges of mis
representation regarding the quality of the land and tin exist
ence of a good road to the south the defendant fails, and that 
there is no sufficient evidence as to misrepresentation in respect 
to these matters to render void a contract otherwise validly en
tered into between the parties. The defendant was on tin I ind 
and lie had opportunity to examine it if he so desired, and it was 
open to him to make ample enquiries as to the existence of the 
road to the south for the transporting of stock and farm marh-
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inery. The word road, no far ok it applies to a comparatively 
newly settled farming country, is not a very definite term. A 
good road might he an ordinary grade on the prairie, a trail 
across the country or a trail through the Imsli with the trees 
and stumps cleared for a space sufficiently wide to admit horses, 
cattle and vehicles, and 1 do not find in the evidence that there 
is a direct statement from any one having an accurate know 
ledge of the district that no good road exists towards the south 
of the farm in <|uestion. The other «piestion as to whether there 
was a binding contract between the parties before the with 
drawal of the defendant must be seriously considered. No 
money had been paid and no possession had been given or taken. 
There is simply the writing signed and sealed by the defendant 
in the possession of Houghton. No consideration had passed. 
The document could not be more than an executory contract. 
For the promise or undertaking of the defendant the only con 
sidération would Ik- the promise or undertaking of the plaintiffs. 
Would not then the promise of the defendant be only an offer 
until it was formally accepted by giving the binding promise 
of the plaintiffs?

Leake on Contracts at page 5, in discussing mutual pro-
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mises, says:-
An vxinitm v ennsiilmit ion i* n promise In i|i> or give- something in re 

I mil for tin* promise tlifii iiiinlv. . Tin* emit met with mi vwviilnn
cmisidcmtimi t Inis coin prises two promises, eommmily deserilieil a* > nitnal 
promises, tlie one promise forming the eonsiileriition for the other, ami 
conversely, t'onseqnently emit met s of tic*» himl must he hinding on ImiIIi 
parties otherwise the eonsiileriition for one of the promises fails ami the 
eontmet is then ileserilieil as Wing volii for want of mutuality. . . .
The neeessity for mntiiality in vont mets must he eonlineil In those eases 
where the want of mntiiality xvotild leave one party without a valiil or 
available consideration for his promise.

Accordingly, where one party has received the benefit of the 
stipulations for which he contracted or the other party has per
formed all the obligations on his part which ever way it may be 
put, a defence based on want of mutuality will not in general 
lie a defence. Fpon this principle a contract signed by one 
party only may amount to a mere offer until accepted by the 
other. See Lus v. Whitnnuh, '» Ring. )I4 : Arnold v. VooL Cor 
] tor a lion, 4 Man. & ( I. H(»0. Ih< l.msnti v. Dodds, 2 ( h.l). -Mid.
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The onus is upon thv plaintiffs to prove a binding contract, 
and they have not discharged that onus by producing a writing 
to which is subscribed the signature “ W. J. Christie, Presi
dent.” and "The Houghton Land Corporation, Limited, per A. 
C. Houghton. Secretary." and to which is affixed what pur
ports to be a corporate seal. I think I am warranted in assum
ing that the plaintiffs are incorporated under the Manitoba Com
panies Act. No letters patent wore produced at the trial, and 
it was never eontendtsl that the provisions of that Act did not 
apply for the reason that they became incorporated elsewhere. 
Now. the powers of directors are deli lied by the statute, but the 
powers of the officers are determined by the board of directors, 
and as such must be conferred by a by-law of the directors: eh. 
.‘12, sec. :i:>. R.K.M. I!H$. enacts that “the directors . . . may 
make by-laws as to “the appointment, functions, duties and 
removal of all agents, officers and servants of the company,M 
and no such by-law has been proved either by the production 
of any original or by a “copy . . . under the seal and pur
porting to he signed by any officer of the company “ as provided 
by see. 87 of the Act. Was it not the duty of the plaintiff's to 
I rod lice a binding promise on the part of the company made 
and executed by a duly authorized agent or officer! There is 
no evidence that any such authority was duly given to either 
Christie or to Houghton. Was not the writing signed by the 
defendant only an offer until it was validly accepted by a 
valid and binding promise of the plaintiffs!

In regard to the passing of any by-law I find that there is 
in the evidence on page 3f»7, the following:—

Q. There wan no by law pn«*ed? A. Yen.
Mr. Pitblndo: !>•• you mean about tlii* particular «ale*
Mr. Tapper: Ye*. I would like to nee it.
Mr. I’itblndo: There i* a general by-law which we have not lieen aide 

to get up here.
Illy-law to lie produced and filed a* ex. No. 20.1
Mr. I'ithlado: I object to tlii* going in. I mean a* to it* I icing inima 

terial. . . . The ipiestion of the by-law relating to tlii* unie.

I believe no by-law was produced either as to sales generally 
or this particular transaction. 1 cannot find that any obligation 
binding on the defendant has been shewn.
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Another <|ii«kNtion was raised un In the effort of the umending 
enuetinent. I (i(‘o. V. eh. 8. sec. I. xvhieh in now incorporated in 
the révision of 1913, eh. 43. see. (18. R.S.M. and which is un fol-

Kv«t\ hiicIi In ml company limy make mi agnvmviil » *f sale of land with 
out. tin- assent of tliv shareholders «mil it mIiiiII Im- sullii'ii'iil if ••ac*li such 
. . . ugni'ii iMit In- H|M'i'inll\ nutlmrixcd by a hy law passed by tlii* board 
of directors. 'I bin provision shall In- retroactive and shall apply to all 
Hiirh transactions heretofore entered into bv any Hindi land company.

I have perused the judgment of my brother Perdue, and 1 
agree with the conclusion at which he has arrived un to the effect 
of this amendment, and respectfully submit the following as 
additional reasons for giving it the wider meaning which I think 
the legislature intended. Here, we have an amending statute 
and what is the effect of it l This amendment must be con
sidered as nil important provision read into the letters patent 
of every land company incorporated under the Companies Act. 
It declares the steps by which a valid sale may be effected. The 
legislature must have observed some defect in the original Act 
or else it had some special object iu view. Maxwell on Statutes. 
3rd cd.. p. 31». says:—

There in humic presumption that statutes piMMcil hi aiiicml the law arc 
«Iii'ccli'il again*! defect* which have conic into notice alnnit the time when 
three statute» passcil.

It is true that the enactment does not say in express terms 
that a sale or an alienation in any other manner shall be void. 
It is not necessary that there should be express words of pro
hibition to make the statute mandatory. If the plaintiff’s con
tention is right then the officers of any land company who hap
pened to*have in their possession the stamp used for a corporate 
seal could without any special authorization divest a land com
pany of all its assets. Such a procedure as this amendment in
troduces would exercise a wholesome check and safeguard the 
interests of the shareholders. Maxwell on Statutes, p. f»f>4, dis- 

UNscN the question:—
Where ii Militate rcipiircH that Minuet hi ng hIiiiII he «lone, nr done in a 

particular manner or form, without expressly declaring what shall lie the 
coiiMci|iienccM of non compliance, the ipicstion often arises what intention 
is to lie attributed to the legislature. Where, indeed, the whole aim and
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object of tin' legislal me would Iiv plainly defeated if tliv voniiimiid In do 
tliv tiling in h |iai'ticii!nr manner did not imply a prohibition in do it in 
any other no ilould van Ih* vntvrtainvd as to tliv intvntiun.

DiiIchn wv givv the* statute the force and effect above indi
cated I cannot see what the legislature had in view or what good 
object would be served by the amendment.

The maxim omnia prasumtinlur rift esm acta is invoked. In 
the eases of the lioi/al liritish liant, v. Tarqaamt, à K. &. It. 248 ; 
('tarin v. Imperial (las Co., 4 It. & Ad. 3If), and llitl v. Man
chester, f> It. & Ad. 8(Ki, formalities were deemed to have been 
complied with and documents were presumed to have been exe
cuted after due compliance with all conditions, hut I do not 
think that maxim applies here so as to absolve the plaintiff's 
from giving affirmative evidence of the due appointment of an 
agent or officer, or of the passing of the necessary by-law for 
the appointment of such officer or agent, or of the by-law auth
orizing this sale, in the case of an action for specific perform
ance of an executory contract where no consideration has passed, 
and where there has been no acquiescence on the part of the de
fendant.

I would allow the appeal.
Appial allowed.

HOUGHTON LAND CORPORATION v. INGHAM

Miniilolm t'mil l of I ppcnl. limn II. I/.. Itirliunls. Perdue. Va me eon anil
11 a Wl" r I. .1.1. I. October 7. IUI4.

1. -It IM.MKVT I 6 I K—:m—KoBM ami SI ItSIAXCK—( ONHUlXIITY III fl.KAII
IMiS AMI I’HOOK— |)Kl t.AHATION III- \ll\-l.lAIIII.ITY.

I hi tliv illsminfill uf nu netiini liy vcmlnrs fur tliv purchase price ami 
specific performance nf an agreement for sale of land*. the judgment 
should nut include a ilcvlaratimi t lia I tliv ilvfviulnnl is in nn way liable
upon tliv agreement unless there lias I...... a eiiiinterelaiin fur -uvh
ilwlaratiiin nf rights, and this although the ground of dismissal was 
the want of mutuality in the contract.

111 mi ipi Ion l.miil Vorpn. v. Iiafkani. IS D.L.II. iMMl. referred to. |

2. Am xi i 6 IV V -I.'iôi Amum. hikkii ia hum i As caki or khiihii o\
API’IIAI ItY I.AW III CI XIX I IM- COMI'ANY TOO I.ATI-:. XVIIIIN.

Where a hx laxx of plaintil!" company xvas referred to at the trial 
whereupon defendant's voinisvl called for its product ion. hut plaint ill 
company objected to produce it and withheld it from the Court not
withstanding a direction for its production, leave is properly refused 
the company to produce it after the di^nissal of the action and the 
argument of their appeal therefrom.



18 D.L.R. | Hovuhtox Land < 'ori'n. v. Ixciham.

Aitmvation for direction» to settle form of judgment. Iloitffh MAN 
ton Loud Vorpn. v. Inuhnin, 18 D.L.R. (MiO. A.

Order accordingly. liovoimix
La mu

.1. K. Iloskin. K.t \, for plaint ill’s. i Damn xrmx

Richards, .1.A. : On June l!D. 1914. this Court gave judg
ment on the appeal to it from the decision of the learned trial 
Judge. The reasons for judgment are reported in 18 D.L.R. 
titiO. The parties, being unable to agree on the form of the 
judgment to be entered, have applied to this Court to settle it. 
The first paragraph of the proposed minutes of judgment allows 
the appeal and sets aside the judgment entered in the Court ot 
King's Dench, and orders that the plaintiff's action be dismissed 
with costs. The second paragraph declares that the defendant 
is in no way liable upon the agreement sued upon. The third 
permits the'defendant to amend his defence by pleading the 
statute. I (ico. V. eh. 8. see. 1. and allows him to file, as an ex 
hibit. a certified copy of the letters patent incorporating the 
plaintiffs. The fourth allows the defence to be further amended 
by adding: ‘ The defendant further alleges that there was not 
at any time any mutuality in the contract between the plaint ills 
and the defendant referred to in the statement of claim." The 
fifth orders the plaintiff to pay the defendant’s costs of the 
appeal.

The plaintiffs object to the second and fourth paragraphs. 
As the defendant did not counterclaim, or ask for cross relief, or 
a declaration. 1 think the second paragraph should be struck out. 
though its effect is. perhaps, implied in the reasons for judgment 
delivered by the majority of the Court. The fourth paragraph 
should lie allowed. It only forms a defence to the action, and is 
a statement of the principal ground upon which the action is 
dismissed.

The plaintiffs asked that this Court order that their by-law. 
number !>. be filed as an exhibit in the action. That by-law was 
mentioned at the trial. Its production was then opposed by 
plaintiffs' counsel, as is shewn in an extract from the evidence 
quoted in the judgment delivered on the appeal by my brother 
llaggart. The learned trial Judge ordered it to be filed as ex. 20.
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It was. however, not filed and was not before the trial Judge. 
After the hearing of the appeal it was several times asked for 
by members of this Court. But it was not produced, and judg
ment was given without it, as appears from the reasons for judg
ment delivered by my brothers Perdue and Ilaggart and myself. 
In my opinion the plaintiffs should not now be allowed to have it 
filed as an exhibit.

Pkrdvi:, J.A. : This is an application to settle the minutes of 
the judgment pronounced by this Court. It is objected by the 
plaintiffs, in the first place, that it is sought to insert in the judg
ment a declaration that the defendants are in no way liable upon 
the agreement sued upon. The defendant did not in his pleading 
call for such a declaration and it appears to me. upon reflection, 
that a dismissal of the action with costs sufficiently disposes of 
the issues actually before the Court.

Plaintiffs’ counsel applies to put in as part of the evidence in 
the case a by-law of the plaintiff company, called by-law No. 5. 
At the trial the defendant’s counsel called for the production of 
a general by-law of the company, the existence of which was men
tioned. The passage in the evidence relating to this is cited in 
the judgment of Mr. Justice 1 laggart, as reported in the official 
report. *24 Man. L.R. .129. The production of this by-law was 
objected to by plaintiffs' counsel as being immaterial. The trial 
Judge directed the by-law to he produced and filed as ex. 20. 
This, however, was not done and the by-law was not produced or 
used either before the trial Judge or on the argument before 
this Court. The Judges of this Court on reading the evidence 
saw the reference to the exhibit that was to be filed and re
peatedly called for its production. Nevertheless, it was not pro
duced until after all the Judges had made up their reasons for 
judgment and the judgment of the Court had been decided upon. 
The clerk of the Court states that a copy of the by-law was pro
duced to him on the same day that judgment was given on the 
appeal, but this, the so-called ex. 20. was not seen by any of the 
Judges and does not now appear upon the files. The plaintiffs, 
in whose custody it was, objected to produce it at the trial, and 
when directed to file it. neglected to comply with this direction.
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Now, after judgment haw boon pmnouneed by the Court, the 
plaintiffs desire to put in evidcnee the document they previously 
objected to produce and ha<l in fact withheld from the Court. 
For these reasons I would refuse to allow them now to put it in.

The second paragraph of the minutes, that declaring the non
liability of the defendant on the agreement, should be struck out, 
the remainder of tin- minutes should stand.

IIaggakt, J.A., concurred.

Howell, C.J.M.. and Cameron, J.A.. sal on the argument 
but did not deliver any judgment on the points involved.

I Uriel ion accord intjl »/.

CURRY v. SANDWICH, WINDSOR AND AMHERSTBURG R CO
Ontario Supreme Court, Mithlh ton. October 1 !». 1014.

1. Railways (#111)—30)—Operation-—Derailment ok exit Kmn ok.
IN NKOI.IOKNCE CAHEH—How W 1 ’VKD.

Although proof of «Ipriiilnivnt <»f a railway car ami il* rwiiltant 
injury generally eetalili^lie* a priant furie caw* of nvgligencc against I lie 
ilvfi-mlant company in a pfraonal injury action, yet the piniutiIV who 
goes further ami undertake# xvitlmut sum'## to shew npecifically the 
cause of atieli derailment thereby waives the priant facie cane upon 
xvliich he might otherwise have relied.

Action to recover damages for injury resulting to the plain
tiff from a collision of his automobile with an electric street 
car of the defendant company.

The action was dismissed.
The action was tried with a jury at Sandwich.
./. U. liodd, for the plaintiff.
.1/. ZV. Catron, K.C.. and <•. .1. Vrquhurt, for the defendant 

company.

Middleton, J. :—This action arose ont of a collision between 
an automobile and a street car. The occurrence took place upon 
Sandwich street, shortly after midnight upon the 28th October, 
1913, when the street was comparatively free from traffic. The 
automobile was going east. It passed the elevation of the Can
adian Pacific Railway bridge upon the street railway track. The 
street car was then going in the opposite direction, and was dis-
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taint a little over 800 feet. The automobile turned off the street 
ear track and travelled on the south side of the road until it 
again turned into the track to avoid another automobile standing 
near the kerb. So far, the accounts substantially agree. The 
automobile was struck by the front of the street ear behind its 
front wheel, and was very seriously damaged.

The plaintiff's theory is, that the automobile had turned out 
of the ear track again, and that the street car left the rails, run
ning into the automobile. The defendant company's theory 
is, that, when the automobile attempted to get off the street ear 
track, it skidded, and hit the front of the car, and that the ear 
was derailed as the result of this blow.

So far as developed at the trial, there did not appear to he 
any physical impossibility in either of these theories being cor
rect. The automobile was a heavy car, weighing, with passen
gers, tons, and was said to he travelling at a very high speed. 
The street ear was a light car, weighing about U tons, mounted 
upon a single truck, the overhang at the front being 10 feet.

The plaintiff did not choose to rest his case upon the mere 
proof of the derailing of the car and the injury to the automo
bile, hut at the trial undertook to assign a definite cause for the 
derailing of the car. An hour or so after the accident, and after 
those injured in the collision had been taken away to he cared 
for, an investigation was made upon the ground. The street car 
had then been restored to the track. Grooves were found, cut 
apparently by the car wheels, in the ice upon the road; and at 
the point where these grooves joined the car tracks a coupling- 
pin and chain were found in the groove in the rails. It was al
leged that this was the cause of the derailing.

The defendant in answer shewed that these grooves were cut 
when the car was restored to the track, and that the eoupling- 
pin had been used to aid in getting the car hack upon the rail, 
and that it had been accidentally left there.

The jury wore asked by the plaintiff to disbelieve this evid
ence and to find that the car was derailed hv the pin, and that 
the pin had been negligently left upon the rail.

In my charge to the jury, 1 asked them, when dealing with
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niiv negligence they might find, to state clearly what had been 
done that ought not to have been done or what hod been omitted 
that ought to have been done. After finding the defendant com
pany to blame, the jury answered tlie question, “ In what did the 
negligence consist?” thus: "It is our opinion that the street ear 
must have left the track before the collision. " I then pointed 
out to the jury that they had not put their hand on any act of 
negligence ; they had not stated why the car left the track. To 
this the foreman replied: "The decision, your Lordship, was ac
cording to the evidence given by the man, the motorman. he be
ing, according to his own evidence. Sill feet of a distance that 
he had it in his power to stop the car and to prevent the acci
dent, even if he did see that the automobile was in the track, 
which would be his boillideii duty." I then asked the jury if 
this was tin* negligence they found, and they all assented.

This means that, in the view of the jury, tin* motorman ought 
to have stopped his car when he first saw the automobile over 
Slid feet away from him. as it crossed the railway bridge. I can
not give the plaint ill" judgment upon this finding, for it is not 
negligence, and, if negligence, it did not cause the accident, as 
the automobile after this reached a place of perfect safety.

I"pon the argument Mr. Rodd quite properly drew attention 
to the finding of the jury that the car left the track before the 
collision, lie then argued from this that a case was made out 
for the application of the maxim n x ipso loquitur, and that, the 
defendant not having shewn that the ear left the track without 
negligence on its part, the plaintiff is entitled to judgment.

I cannot agree with this contention. Had the plaintiff chosen 
to rest his case upon shewing the derailing of the car and conse
quent injury to the automobile. I think the case would have been 
brought within the rule : but the plaintiff went further and chose 
to assign a specific cause for the derailing. This. I think, re
lieves the defendant from the general obligation; and the defen
dant satisfied the onus resting upon it when it shewed that the 
accident did not happen by reason of tin* cause alleged; for the 
refusal of the jury to find the negligence set up by the plaintiff 
is equivalent to a finding that it did not exist.

Neither counsel has referred me to any case throwing light
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<m tliis precise problem ; hut I find in White on Personal Injuries 
on Railroads the statement that proof of a derailment of a train, 
together with the resulting injury from such cause, is generally 
held to establish a prima facie case of negligence; hut this state
ment is qualified at para. 615, by the statement: “If the evid
ence of the plaintiff goes further and shews the cause of the de
railment. and this devdopes to be due to a condition which would 
not render the railroad company liable, then the prima facie 
case of the plaintiff is overcome, and the same result follows as 
to a right of recovery based on a specific ground of negligence 
which the evidence fails to establish.” A fortiori must this be so 
where it is shewn that the cause of derailment alleged did not 
in fact exist.

I think the action fails, and should be dismissed.
A cross-action was brought by the street railway company to 

recover for the damage done to the street car. This action like
wise fails, and I see no reason why easts should not follow the 
event in each case.

Action dismissed.

REX v. NERO.

Oiitiiriu Siiprrinr Court {llii/h Court IHrisiom. l/iV/<//rioii. ./,. in Cluimln i n. 
June 4. 1H14.

1. IXTOXICATIXli LIQUORS (61110—80)—KkKPIXO FOR SALE—STATUTORY 
PRESUMPTIONS.

"I lie mere finding of liquor does not create n statutory presumption 
tliât liquor is kept for sale on the premises unless the special circiim 
stances stated in sec. 102 of the revised Act, ll.S.O. 1014, eh. 215, are 
shewn to exist, for example, the maintenance of a liar.

Motion by the defendant for an order quashing a conviction 
of the defendant by a magistrate for having intoxicating liquors 
on his premises for sale, without having a license to sell, con
trary to the Liquor License Act.

The conviction was quashed.

F. IV. Griffith, for the defendant.
•/. A'. Cartirrifiht, K.f\, for the frown.

Miildlvlon, J. Middleton, J. :—The motion was made before me, on the 
return of the notice on the 24th April, for an order quashing
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the conviction. On that day. owing to some misunderstanding. 0NT
the Crown was not represented, nor were any papers returned s. c.
The papers have now been handed to me by Mr. Cartwright, who 
tells me that he agrees that the conviction cannot be supported. >'■

The charge was having liquors for sale without a license. M<°
The only evidence was the finding of certain bottles containing M,dd,eton'Jl 
beer, and certain s that had contained beer, in the barn
of the accused. It was objected that there was no evidence 
that the liquor found was intoxicating, and that there was no 
evidence to shew that the liquor, such as it was, was kept for 
sale. The magistrate held that the seals on the bottles were 
sufficient evidence of the intoxicating nature of the liquor 
contained in them, and also held that the onus was upon the 
accused under sec. Ill of the statute. The magistrate was quite 
wrong in holding that this section applies here. The section 
relates only to the finding of liquor in a bar or upon premises 
where there is a sign or a "»y indicating that liquor is for 
sale.

Section 100, also relied upon, has no application. That 
dispenses with proof of payment of money if the magistrate 
is satisfied that there was a transaction in the nature of a sale.
Nowhere in the statute is there found anything to justify the 
presumption that liquor is kept for sale merely from the find
ing of the liquor, unless found in a bar.

I find nothing to indicate that the magistrate did not act in 
good faith ; and so, while I quash the conviction and direct 
repayment of the fine and costs. I make an order for the pro
tection of the magistrate, and give no costs of this motion.

Conviction quashed.

44—18 D.L.R.
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ONT REX v. RAPP.

Ontario Snftreine Court ( [p/nllatr IHrision). Sir William (fiiM, ('.■/.Hr.,
Chile, Riildell, Sutherland, ami Leiteh, Mareli H. 11114.

1. I Ml MINAI. I.AW I 6 IN' I)—1*22 I Si VIKNCK A XI» IMPR1NONMKNT—RUNNING 
OF SKNTKNCK—VoXVlCT AI.MIWKI) AT I.IIIKMTY ON IIAII. PUN III NO AP 
PKAI.—QUASHING OP APPEAL.

Wlivrv ii penmn umlvr sentence fur mi imlietnhlv olTvnvv was imprn 
pvrly given lii* liberty Ity Inking hail for an appeal wlivrv no appeal 
lay. tliv timv ilnring wliivli thv convict was at liberty livtwwii tliv giv
ing of hail ami tliv ipiaHliing of tliv appval «lova not run in his favour, 
although hv hail svrwil a part of tliv svntvnvv before hail was avvvptvil; 
thv |M*rioil of thv hail in such vasv is within svv. .T of thv Prisons ami 
l.vformatorivs Act, R.S.C. HMMI. ch. I IK. enacting that thv time «luring 
which a convict is “out on hail” shall not lie rivkonvil as part of his 
sentence; ami hi* continuance at liberty after the quashing of the 
appeal constitutes an “escajie" umlvr < r. < oilv svv. IHU. ami on living 
re taken hv must serve thv rvuiaimlvr of thv timv for which his sentence 
was to run.

| ItohiiiHUH v. Monis. 211 t au. < r. ( as. 20M. Ill (l.|,.||. lill.'l. applivil. |

Appeal by the tlefeiulant from an order of Middleton, .1.,Statement

in Chambers, refusing the defendant a writ of habeas corpus.
The defendant was, on the 17th October, 191.1, convicted by 

a Police Magistrate of an assault, occasioning bodily barm 
(Cr. < 'ode. 1906, see. 295), and sentenced to thirty days' 
imprisonment, and on the same day entered upon his sen
tence. On the following day, he was admitted to bail and 
released from gaol, pending an appeal to the Sessions. On the 
2nd December, his ease came before the Sessions, where it 
was held that no appeal lay. The defendant was present in 
court, but was not returned to the gaol ; and, no one interfering, 
lie left the court-room, and remained at large until the Ird 
March, 1914. when, by order of the Sessions, he was re-arrested 
and returned to gaol to complete his sentence ; and, in these eir- 
e must slices, ' for the writ with a view of moving for
bis discharge.

Argument (j //. Rmnli, for the defendant, argued that the prisoner’s

sentence had expired prior to his re-arrest on the Ird March, 
as the time began to run on tin 17th October, 1911, and nothing 
that occurred afterwards interrupted it : The Prisons and 
Reformatories Act, R.8.C. 190<i, eh. 14H, see. 1. The writ of 
habuts corpus should, consequently, have been granted : Rrx v. 
Robinson 1907), 14 O.L.R. 519; Robinson v. Morris (1909), 
19 O.L.R. 611.

45
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If. Cartwright, K.C., for the Crown, contended tliait the 
tiniv of imprisonment did not run from tin- dav tin* prisoner 
was admitted to hail until lie surrendered himself on the 2nd 
December, and that from then till his re-arrest on the 3rd 
March, he was at large, hut not on hail: see. IS.'» of the Criminal 
Code. It was the prisoner's duty to have remained in custody 
on the 2nd December, ami his failing t<» do so constituted an 
escape within the meaning of sec. 196 of the Code.

Roach, in reply.
The appeal was dismissed.

March tv Mi luck. C.J.ICx.:—This is an appeal from Middle- Mlll,”K•' 1 
ton. •!., refusing the prisoner a writ of halo as corpus. The facts 
are as follows. On the 17th October, 1913, the prisoner was 
convicted by the I Nil ice Magistrate of an assault causing bodily 
harm, and was sentenced to thirty days* imprisonment in the 
common gaol, and on the same day entered upon his sentence.
On the 18th October, lie applied for and was admitted to bail, 
pending an appeal to the Court of Quarter Sessions. On the 
2nd December, lie attended before the Court of Quarter Sessions, 
when his case was dealt with by the presiding Judge, who held 
that no appeal lay to the Sessions. The prisoner was not. how
ever. returned to the gaol; and, no one interfering, he left the 
court-room, and remained at large until the 3rd March, when, in 
consequence of notice from the Court of Quarter Sessions, he 
appeared before that Court, and, on the order of the presiding 
Judge, was returned to the gaol to complete his sentence.

On the appeal before us, the prisoner’s counsel contended 
that, the prisoner having entered upon his sentence on the 17th 
October, the subsequent occurrence bad not the elfect of inter
rupting tin- running of his sentence, and that, accordingly, it 
had expired prior to his re-arrest on the 3rd March. The case 
is really concluded against the prisoner by Robinson r. Morris,
19 O.L.R. 633.

From the 18th October until the 2nd December, the prisoner 
was out on bail. The order liberating him on bail was made on 
his own motion, and lie complied with its terms by entering into

ONT
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a recognizance to appear at the Sessions. Having obtained his 
liberty by reason of these bail proceedings, even though they 
were unauthorised, he cannot now he heard to sa.v that he was 
not out on bail. They constituted a lawful excuse for his being 
at large.

Section II of the Prisons and Reformatories Act. R.S.C. 
1906, eh. 148. provides that the time during which a convict is 
out on hail shall not he reckoned as part of his sentence. That 
section is as follows : “The term of imprisonment in pursuance 
of any sentence shall, unless otherwise directed in the sentence, 
commence on or from the day of passing such sentence, hut no 
time during which the convict is out on bail shall he reckoned 
as part of the term of imprisonment to which he is sentenced.”

I, therefore, think that his tenu of imprisonment did not 
run from the day he was admitted to bail until he surrendered 
himself on the 2nd December. From that day until his re-arrest 
on the 3rd March he was at large, hut not on bail.

When he surrendered himself to the Court on the 2nd 
December, lie then became a prisoner in respect of his unexpired 
term of imprisonment, which then again began to run, and his 
legal obligation was to return to the gaol to serve there the re
mainder of his sentence.

“As all persons are to submit themselves to the judg
ment of the law . . . whoever, in any case, refuses to 
undergo that imprisonment which the law thinks lit to put upon 
him, and frees himself from it by any artifice, is guilty of a 
high contempt, punishable with fine and imprisonment:” 2 
Hawk. P.C. ch. 17, sec. 5. “And if hv the consent or negligence 
of the gaoler, the prison doors are opened and the prisoner 
escapes without making use of any force or violence, he is guilty 
of a misdemeanour:” 1 Hale P.C. till.

And now, by sec. 185 of the Criminal Code, R.S.C. 1906, ch. 
146: “Every one is guilty of an indictable offence and liable to 
two years’ imprisonment who. having been sentenced to im
prisonment. is afterwards, and before the expiration of the 
term for which lie was sentenced, at large within Canada with
out some lawful cause, the proof whereof shall lie on him.”

03
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No lawful excuse appearing for the prisoner being at large 
on or after the 2nd December, this section makes it abundantly 
clear that it was his duty to have remained in custody. Did 
his failing to do so constitute an escape within the meaning of 
see. 196 of the Criminal Code? That section is as follows : 
“Every one who escapes from custody, shall, on being retaken, 
serve, in the prison to which he was sentenced, a term equivalent 
to the remainder of his term unexpired at the time of his escape, 
in addition to the punishment which is awarded for such 
escape.”

ONT.
s. c.
Rex

Rapp.

Mnloek, r.J.Kx.

The following is the generally accepted definition of what 
constitutes an escape : “An escape is where one who is arrested 
gains his liberty before he is delivered by the Courts of the 
Law (Termes de la Ley):” Russell on (’rimes and Misdemean
ours, 6th ed., vol. 1, p. 889.

The prisoner was under arrest when lie surrendered on the 
2nd December, and on that day unlawfully gained his liberty, 
that is. lie had not been “delivered by the course of the law.” 
Thus lie was guilty of an escape, and sec. 196 applies, and he 
must serve a term equivalent to the remainder of his unexpired 
term.

I therefore think that Mr. Justice Middleton was right in 
refusing the writ, and this appeal must be dismissed.

Cute, Svtiibrland, and Leitcii, JJ., agreed.
Sutherland, .1

Riddell, J. :—William Rapp was convicted by the Police Rhw.ii. .i. 

Magistrate for the City of Toronto, on the 17th October, 1913, 
of an assault occasioning bodily harm, and was sentenced to 
thirty days’ imprisonment. Being taken to the gaol, he con
sulted a solicitor, who advised an appeal to the Sessions. On 
the 18th October, the prisoner was released on bail by a magis
trate, to appear at the Sessions. On the 2nd December, he 
went to the Sessions to prosecute his appeal, and of course 
that no such proceeding could he taken in that Court. He left 
the court-room without any attempt on the part of police or 
others to restrain him. On the 3rd March, he was arrested to

5
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ONT. serve hiH sentence; on the 5th March, he applied to Mr. Justice
s. c. Middleton for a writ of habeas corpus, and was refused. He

now appeals to this Court.
'*• The statute R.S.V. 1906. eh. 148, sec. 3. provides : “The

It A IT. ... ...___ term ol imprisonment in pursuance of any sentence shall,
11111 ' unless otherwise directed in the sentence, commence on and from 

the day of passing such sentence, but no time during which 
the convict is out on bail shall be reckoned as part of the term 
of imprisonment to which lie is sentenced.”

The appellant contends that his term began when he was 
sentenced; and lie is undoubtedly right. Then lie admits that 
from the 18th October till the 2nd December he was under bail, 
and that period cannot count bv reason of see. it just quot'd; 
but he says that after the 2nd December, bis bail being can
celled, the section does not apply, and his term was running 
on at least for twenty-eight days. In this lie may be partly 
right, and is certainly at least partly wrong. Section 3 ex
pressly mentioning bail, it may well be rxpngrio uniug, tscInitio 
attiring, and no other time is excluded by this section. But he 
has a much more formidable difficulty to encounter. The 
Criminal Code, It.S.C. 1906, eh. 146, see. 196, provides : “Every 
one who escapes from custody, shall, on being retaken, serve, 
in the prison to which he was sentenced, a term equivalent to 
the remainder of his term unexpired at the time of his escape, 
in addition to the punishment which is awarded for such

The magistrate had no authority to admit to bail: in such 
a ease the prisoner taking advantage of such permission is 
guilty of an escape. This was considered in l!i x v. liobingon, 
14 O.L.Ii. 519. At p. 522 it is said that “if . . . the appli
cant had taken any part, however small—c.ij., by requesting or 
urging it in procuring his release, lie might well lie con
sidered guilty” of an escape. In the particular ease I thought 
the prisoner was not so guilty, because he had simply done as 
he was told by the authorities; but my error was authoritatively 
corrected by the Court of Appeal in liobingon \ Morris, 19 
O.L.R. 633.
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“An escape is where one who Is arrested gains his liberty 
before he is delivered by due course of law (Termes de la 
Ley) Russell on (’rimes and Misdemeanours, 7th ed., vol. 
1, p. 555. “It is . . . criminal in a prisoner to escape 
from lawful confinement on a criminal charge though no force 
or artifice he used on his part to effect such purpose. Thus, a 
prisoner is guilty of a misdemeanour if lie govs out of his 
prison by license of the keeper ' Alturnfy-(tenirai v Hubert 
(HMD, Cro. Car. 210). without any obstruction . .or if 
he escapes in any other manner, without using any kind of 
force or violence : ‘ Russell on Crimes and Misdemeanours, 7th 
ed., vol. 1, p. 555. “A person who has power to hail is guilty 
. . . of negligent escape by hailing one who is not bailable:”
Russell on Crimes and Misdemeanours, 7th ed., vol. 1. p. 557.

The prisoner gained his liberty before he was delivered by 
due course of law, and this is an escape ; lie. therefore, comes 
under the provisions of see. 19ti, and must serve his term. But 
whether he should be prosecuted under see. 185 of the Code is 
for the authorities.

It cannot be made too clear that when any one is arrested, 
he does not cease to be a member of the community, bound to 
obey and assist in enforcing its laws: lie does not become a 
quarry with the right to use every wile to effect an escape, the 
rest of the community being the hunter bound to give him a 
sporting chance. If he leaves the prison, lie commits a crime 
equally with the gaoler who allows him to do so; if he leaves 
the custody of a policeman, he is equally guilty with the police
man who permits it. By committing a crime no man can become 
in law an ishmncl with his hand against every man. even if 
lie thinks every man’s hand is against him.

The appeal should be dismissed.
« 1 />/># «/ ilismixxi (I.
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SASK. REX V PROKOPATE

g. C. Sankalehetran Supreme Court. Khrood, 7. March 5, IIII4.

1. Criminal law (III A 4»)—«Summary trial—Assault occasioninu
n<iimly harm—Trial without coxhknt in Nahkatciikwan.

A vhurgv umk*r Voile him-. 29.», of assault vanning actual bodily harm 
may lie minimarily tried in Saskatchewan hy two justices under sec. 
77H without the consent of the accused under sec. 77H.

| It. v. I/o nieller. 7 ( an. Vr. (as. 221, Terr. L.R. 363, It. v. Zyla, 17 
W.LR. 26H, a|i|died. |

2. Appkal 11 III F—117)—From nummary conviction—Tk.n iiayn’ limita
tion—NilKWINU CORRKCT IIATK OK CONVICTION.

Where there is any i|Uestion as to the correct date of u summary 
conviction it is open for the appellant to shew that date hy extriiis c 
evidence and support his appeal taken with n 10 days therefrom a- 
in time, altl the conviction itself la-ars a prior date which would 
make it appear that the notice of appeal was late. (Dictum /»< r Kl 
wood, J.).

Statement Application for a writ of habeas corpus and for an order 
that a writ of certiorari do ironic in aid of such writ. A number 
of grounds were urged for issuing the writ, among them :—

(«) That the accused was convicted under sec. 295 of the 
Criminal ('ode of having assaulted Kost Martinuik (the respond
ent on this appeal) by striking him on the head with an iron bolt, 
causing actual bodily harm, and that the accused did not consent 
to be tried summarily by the justices on the charge, and that 
the justices hud no jurisdiction without such consent to hear the 
charge.

{b) That the accused was not tried nor convicted at the 
time set out in the conviction, and that the said conviction hy 
reason of its being ante-dated by the said justices deprived the 

of his right to appeal therefrom.
(c) That the said justices did not state to the accused as re

quired by sec. 778 of the Criminal Code that he had the option 
to lie tried forthwith by the magistrate without the intervention 
of a jury or to remain in custody or under bail to be tried in the 
ordinary way by a Court having criminal jurisdiction.

And in the alternative, the said justices did not reduce the 
charge to writing and read the same over to th : accused.

(</) That if the charge dealt with hy the said justices was 
one of common assault, then the accused having lieen tried 
summarily, the punishment was excessive.

4
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Thv motion wan dismhwed.
II. Ward, for the aeeuHed.
II. E. Sampson, for the Crown.

SASK

s c.

I’ROKOPATF.
Klwood, ,1. :—Following the judgments of Wet mo re, CJ., in 

K. v. Host ft ft r, 7 < 'an. < >. < an. 221, 5 Terr. L.R. 363 ; H. v. Zylo, 
17 W.L.R. 258; the judgment of Haultain, (in Hex v. 
Morton, 18 D.L.R. 553, 23 Can. Cr. Cat*. 172. and the 
(unreported) of Newlanda. J., in H. v. Zachman, 1 am of the 
opinion that tile magistratea had juriadietion to try the art 
without hia eonaent.

This, therefore, diapoaea of objeetiona («), (e). and (d).
So far aa objection (6) ia concerned, the conviction was ap

parently dated on the 12th of the month, whereas it actually took 
place on the 28th of the month. Apparently an appeal was 
taken, and the district Court Judge before whom the appeal was 
taken refused to hear the appeal on the ground that the notice 
of appeal was not served within ten days of the date of the con
viction, he apparently being of the opinion that the conviction 
was on the 12th of the month instead of the 28th. I take it from 
remarks that were let fall before me that there was oral testi
mony given aa to the date of the conviction, and apparently the 
oral testimony shewed that the conviction took place on the 
12th of the month. However, it was quite open to the parties 
to shew the district Court Judge the date of the conviction, lie 
was not bound by the date mentioned in the conviction, but if 
proper testimony had been brought before him to shew the date 
that the conviction did take place he, in my opinion, should have 
entertained the appeal, if the notice of appeal was served 
within ten days from the date upon which the conviction actu
ally took place.

The result will be that the ation will be dismissed.
The only person who appeared on this application outside of 

the applicant was the representative of the Attorney-General, 
and there will be no order for costs against the ant.

Mo tion d is m issrd.

5
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ALTA. REX v. BOARDMAN

n. c. \lln rhi Hu picnic Court, line re y, St unit, ami Him nions. ,1,1.
June 30. 1014.

1. (HI MIX Al LAW (*l\ A 104 I ItKVUHII—l‘l MSIHIKM IIV Wllim.Mi —
STATCTORV IHMKCTIOXH FOR MEDICAL HI I'LltVISION.

Failure to svt out. in tin» record of n conviction on summary trial 
under which the punishment of whipping was ordered, that the 
whipping should take place under the supervision of a medical officer in 
the terms of Code sec. ltHIO will not invalidate the sentence; the direc
tions of Code sec. 1000 cannot lie varied by the magistrate and, even if 
they should lie formally stated in the record (as to which, quart) 
the omission is an informality only and does not alfeet the validity of 
the conviction.

2. CRIMINAL LAW (SIVA—0»)—SENTENT K—IMPRISONMENT A Nil WHIPPING
—ll.LtolAI.ITV OF OIK Ft'THIN AH TO TIMF OF WIIIPPIM..

The fixing of tin- time or times for punishment by whipping ordered 
to take place during tin- convict’s term of imprisonment is left by 
Cr. Code sec. 10(i0 in the discretion of the prison surgeon under whose 
supervision the whipping is to lie done; and it is an excess of jurisdiction 
on the part of a magistrate holding a summary trial to order in the 
sentence that ten lashes he imposed six weeks after imprisonment and 
tell lashes six weeks liefore expiration of the term of six months im 
prisonment imposed; but the Court hearing a habeas corpus applica
tion may amend the conviction under Cr. Code see. 1124 by imposing 
the proper sentence where satisfied of the offence.

3. Amu. ( 1 VIII B—«70)—Criminal iamb—Rendering modified .h im;
mkxt—Sentence of whipping.

W here a sentence of whipping imposed on a summary trial was sue 
eesafully attacked as having improperly included a direction as to the 
times when the whipping should take place, which by statute was under 
the control of the prison surgeon and not of the magistrate, and pend
ing such determination in a habeas corpus application the Court had 
stayed proceedings in resp»*ct thereof, the Court has a discretion to 
strike out the sentence of whipping and continu the sentence of im 
prisonment if the latter is so near expiry that it would lie impossible to 
carry out the evident intention of the convicting magistrate that the 
first half of the whipping should be given at a considerable interval 
from tile second half.

Statement Motion for habeas corpus and a certiorari in aid.
The conviction was amended.

James Short, K.C., for the Crown.
V. E. Eaton, for the accused.

lUrtcjr. C.J.

The judgment of the Court was delivered by

Harvey, C.J.:—The accused was convicted by Hilbert K. 
Saunders, Esquire, Police Magistrate for the City of Calgary, of 
robbery with violence and sentenced to six months’ imprisonment 
with hard labour and to receive 20 lashes. 10 lashes six weeks 
after imprisonment, and 10 lashes six weeks before expiration of
term.
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This is nil application for habeas corpus ami certiorari in aid 
made to my brother Walsh and by him referred to the Appellate 
Division. Several objections were taken, but the only one which 
calls for consideration is the one that relates to the provision re
specting whipping.

Section 1060 which states the provisions regarding whipping 
is as follows

ALTA.

8.C.

Rex

Boardmax.

10(10. Whenever whipping nmv he awanleil for any olienee, the Court
may sentence the ollemler to In* once, twit....... thrive whipped, within the
limita of the priwun. under the supervision of the medical ollicer of the 
prison, or if there he no siieli oflieer, or if the medical officer lie for any 
reason unable to he present, then, under the supervision of a surgeon or 
physician to he named hv the Minister of .h -dire, in the ease of prisons 
under the control of the Dominion, and in the case of other prisons by the 
Attorney-(«encrai of the province in which such prison is situated.

(21 The numlier of strokes shall lie specified in the sentence; and the 
instrument to lie used for whipping shall he a cat o' nine tails unless some 
other instrument is specified in the sentence.

(3) Whenever practicable, every whipping shall take place not less 
than ten days before the expiration of any term of imprisonment to which 
the offender is sentenced for the offence.

(4) Whipping shall not be inflicted on any female.

It is contended that the sentence and the record of conviction 
must contain all the directions of the first sub-section of the sec

tion, and that this conviction is bad in not doing so. Then it is 
contended that the sentence and conviction are bad in fixing the 
time, as no authority is given to do more than fix the number of 
strokes and the number of times.

1’ndcr section 1124 authority is given in an application such 
as this to disregard any irregularity or informality if the deposi
tions shew that the offence has been committed. A perusal of tin 
depositions satisfies us that the offence was committed.

We are also of opinion that even if the section did requin» all 
but the first two lines to be set out in the conviction, as to which 
there is room for argument, the failure to so set it out would be 
only an informality because it contains nothing as to which the 
magistrate has any discretion. It simply sets out the law and 
cannot be varied. It is. therefore, unnecessary to determine 
whether it is intended that it should be part of the sentence, and 
record of conviction or not. since no effect should be given to its 
omission even if required.
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On the second point we are, however, of opinion that the ob
jection in well founded. No authority in given to fix the time or 
limes of the whipping. It is to lie done under the supervision of 
the surgeon, and a certain restriction is imposed by sub-section 
three. The fixing of the time or times is, in our opinion, an in
terference with the discretion which is given to the gaol surgeon, 
which is unauthorized, and which perhaps could not with safety 
to the of the convict be carried out. In this respect wc
think the sentence is in excess of the magistrate’s jurisdiction.

Section 1124 also provides that this shall not affect the con
viction. but only the punishment, and places on this Court the 
duty of imposing a sentence which is authorized, as was done in 
Hex v. Crawford (1912). 20 Can. Cr. Cas. 49. f> A.L.R. 204, 6 
D.L.R. 380.

Wc would not think of venturing to criticize the sentence of 
the Police Magistrate in this case. The Police Magistrate of any 
important city has so much more experience in dealing with this 
sort of case than any Judge can have that if he is a man of sound 
sense and discretion his judgment of what is a proper aentence 
ought not to be lightly interfered with. Then when that Magis
trate has had the experience with crime as a police officer and 
jailer that Mr. Saunders has. his opinion is entitled to even 
greater weight.

Mis intention in the present case was that the whipping 
should Is- divided into two portions with a considerable interval 
between. The term of imprisonment has now been two-thirds 
passed, and has only about two more months to run. if it is not 

plied by executive clemency.
It is apparent, therefore, that there is no possibility of carry

ing out his in this respect, the execution of the sen
tence as to whipping g been stayed by my brother Walsh 
pending the determination of this appli<

In view of that fact and of the short time yet to lie served, we 
arc of opinion that the portion of the sentence which prescribes 
whipping may well Is* struck out and the sentence confirmed in 
other inspects, and the necessary amendments will lie deemed 
to be made to the conviction ami warrant of commitment.

Con viet io n am ended.

6
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O’SULLIVAN v MICHUS.
Sank a le hr ira». IHxtrii-t t'ourl af 1‘ritHi I Hurl, Ih.nl,. July 21*. 11*14. 

1. INTOXU'ATIXU i iqi oks i# III A—51*1—Cni.awh i. hacks—Liability or
VKOI’KII TOK OK Um VA NT—KmVI.OYKK AVTIXO AM (I MTOMKR’s AljKXT 
TO BVY.

11leguI sale of intoxicating liquor* mi unlieenwetl |h «-iii i -*«•«* i* nut 
made out against n rv*tauraet proprietor where hi* employee merely 
nets as the agent of the customer in going out at the latter's request to 
buy liquors to lie consumed in the restaurant and receives for that
purpose the exact amount disbursed or to Is- disbursed, where tin..... ..
sumption of liquor in restaurants not having liquor license* was not in 
itself illegal nor did the circumstances disclose any attempt at evasion 
of the liquor laws.

| It. v. Het/rolan. 22 Call, t r. < ii-. 113. H D.L.It. 1032. approved : It. 
\. I hi fin, 22 ( an. Cr. Cas. |87. K D.L.R. 104*1. 4 O.W.X 358. and Jeffrirn 
V. Mi rainier, 31 L..I. Cli. 14, referml to. |

Am: al f 1‘oiu an order me* le by the Police Mu gmt rate of 
North Buttleford dismiHsing a complaint agaiimt the respondent 
for Helling liquor contrary to kcc. Mi of the Liquor License Act.

The appeal wun diNiuissed.

IV. IV. Livimjstont, for appellant.
A. .1/. Panton, K.( for respondent.

Juduk Doak:—The facts of the matter appear from the evi
dence to Ik* as follows: On the evening of February 20th. 1914. 
two provincial police constables named Rash and Brown went to 
the Savoy Cafe, a restaurant in the City of North Buttleford 
kept by the respondent ostensibly for the purposes of procuring 
a meal. They sat down at one of the tables and gave the waiter 
who attend**d them an order. After turning in the order the 
waiter returned to the dining room and In-fore the meal had 
been served to Bash and his companion they called the waiter to 
their table, and asked him if they could get something to drink. 
Vpon his replying in the affirmative they asked him to get a 
dollar’s worth of beer.

The waiter thereupon left the restaurant, went to the Métro
pole Hotel, which is a licensed premises nearby, procured three 
bottles of Im*ci\ for which In* paid the bartender a dollar, returned 
with the three iMittles and delivered them to Rash and his com

SASK.
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panions. There is Nome conflict in the evidence at this juncture 
ns to whether the waiter received the money for the beer before 
or after he went to the Métropole Hotel, but I do not think the 
conflict on this point very material.

The appellant asks me to find the respondent guilty of 
selling liquor without a license, and advances in support thereof 
the following reasons :—

1st. That what took place between the respondent's servant 
and the two constables actually constituted a sale in fact.

2nd. That if there was no actual sale there was an intention 
to evade the Act, and the respondent through the act of his em
ployee is, therefore, as guilty as if there had actually been a sale.

With reference to the appellant’s first contention it seems 
to me that the reasoning in the case of R. v. Begeotas, 8 D.L.R. 
1032, 22 (’an. Or. Cas. 113, is conclusive and 1 fully agree with it.

That was a case decided in British Columbia upon almost 
identical facts, and upon practically an identical statute.

The same conclusion was reached in Ontario in R. v. Davis, 
8 D.L.R. 104G, 4 O.W.N. 358, 22 Can. Cr. Cas. 187.

The waiter in procuring the liquor in the present case was 
acting solely as the agent of the persons who ordered it, and in 
my opinion it makes no difference upon the question of agency 
whether the waiter received the money for it before or after he 
had procured it.

Coming now to the appellant’s second contention; it is quite 
clear that if what took place actually constituted a sale then 
there would be a violation of the Act irrespective of what the 
parties’ respective intentions had been. But if what took place 
was not actually a sale then the question of intention would 
become important. If the respondent through his employee did 
what he did with the intention of evading the statute, then his 
act, although innocent in itself, would, if coupled with such in
tention aforesaid, achieve indirectly that which had been pro
hibited and would constitute a violation of the statute.

The law upon this point is stated by Blackburn, J., in Jeffries 
v. Alexander, 31 L.J. Oh. 14. as follows:—

The principle ns I understand it is that whenever it can l>e shewn that 
the acts of the parties are adopted for the purpose of effecting a thing
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wliivli is prohibited ami the tiling prohibited is in consequence effected, the 
parties have dune that which they purposely caused, though they may 
have done it indirectly and endeavoured to conceal that they have done so.

In applying these principles to the present case, then, I 
should, in order to find the respondent guilty, have to he satisfied 
that tlie acts of the respondent's employee were adopted with 
intention of evading the Aet.

1 may say at once that here I can find no evidence of any 
such intention, nor any evidence from which such an intention 
could be inferred.

In coming to this decision 1 am fully awake to the danger 
which exists in allowing liquor to he consumed upon unlicensed 
premises* of enabling the proprietors of restaurants and other 
similar places to evade the statute. The consumption upon the 
unlicensed premises is, however, not prohibited by law, and it 
must depend in each ease upon the attendant eireumstances 
whether there has been any attempt at evasion.

The appeal in the present ease will he dismissed with costs.

. 1 ppcul <lism issed.

CORRIVEAU v. SIMARD

Quebec Circuit Court, McCorkill, J.S.C. February 1U, 1014.

I Intoxicating motors (#111 A—5tij — Vni.awh i. nalkh—Tkmckrano 
drinks—Intoxicating VRixcTn.K—(jiKiiKc Licknm; law.

The selling of so-called temperance drinks is within the prohibition 
of the Quebec License law if they contain any intoxicating principle; 
evidence that the liquor in question contained from three to live per 
cent, of proof alcohol ami that this would intoxicate is sullieicnt 
upon which to hase a conviction without proof tliat intoxication had 
resulted from the sales made.

Prosecution under article 1112 R.S.Q. 100!) for having sold 
intoxicating liquor without a license.

The prosecution was sustained.

McCorkill, J. :—Plaintiff proved by certain witnesses that 
they bought some bottles of what was called “temperance beer” 
and “porter,” part of which they consumed, and two of which 
they entrusted to a chemist, AhIV1 Filion, of Laval University, 
for analysis. Abbe Filion testified that one of the bottles con
tained 4.80 per cent, of proof alcohol and the other -‘1 per cent.,
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and that both were intoxicating, although it would take a large 
quantity possibly of the d per cent, beer to intoxicate a person.

One of the witnesses for plaintiff testified that he felt the 
effects of drinking it. Several witnesses were examined by 
defendant to prove they had been in the habit of buying and 
consuming this temperance beer and porter and that it never 
intoxicated them. One of the witnesses testified that he would 
have become sick from drinking a large quantity rather than 
intoxicated. I may say that most of the defendant’s witnesses 
were, if one might judge from their personal appearance, vet
erans of the bar (saloon bar, 1 mean) of various ages.

The enactments of the license law have not been ‘specially 
placed upon our statutes for the protection of veteran drinkers 
alone ; it is for the protection ' and others who have
no desire to consume intoxicating liquors.

A liquid placed in a , labelled as a temperance drink, 
leads the unwary to believe that it is really what it pretends to be. 
If it contains an intoxicating principle as an ingredient, it is 
a legal fraud.

The license law defines what temperance liquors are:—
“All kinds of syrups and other similar liquids or 1 leverages, 

simple or mixed, in which there is no intoxicating principle.” 
(R.S.Q. 904, sec. 2.)

It also defines intoxicating liquors as: “All liquors, con
taining an intoxicating principle (R.S.Q. 904, sec. 1.)”

The standard of strength of intoxicating liquors, which 
allows a certain percentage of proof spirits, in the criminal law, 
also falls below the standard of the temperance beer in question, 
0-7 Edw. VII. ch. 9, amending the Criminal Code, ch. 140, R.C. 
C. 1900, sec. 2, declaring that all liquoi-s containing more than 
2l/> per cent, of proof spirits shall he presumed to lie intoxicat
ing.

It might be contended under this definition, that proof 
might he made as to whether 2>/L. per cent, of proof spirits is 
really an intoxicating liquor under the Dominion law. It is 
not so under the Quebec license law.

In my opinion, all that had to lie established by the prose-

43
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<•11 tor in this east* was that the so-called temperance beer eon- QUE. 
tainvd an intoxicating principle, in order to bring the act of sell- c C.
ing it within R.S.Q. 1009. . —’

I <lo not need to decide as between the plaintiff’s witnesses 
and defendant’s, whether this temperance beer, so-called, would —. 
intoxicate or not. It is a well-known fact that some people he- MrCorkm* 
come intoxicated after drinking a very small quantity of in
toxicating liquor, whereas other people can consume a very large 
quantity without apparent effect.

This action is taken under the license law. The definitions 
which 1 have just given of an intoxicating drink and of a tem
perance drink, shew clearly that the temperance beers which 
were sold by the defendant, to the plaintiff’s witnesses, on the 
date in question, were not temperance beverages because they 
contained a principle of intoxication ; they were therefore in
toxicating liquors within the license law.

Judge Cimon, in the case of Lanyis v. i/iiart, 13 R. de J.
458, discussing the difference between intoxicating liquors and 
temperance liquors, says, at page 462:

“La distinction entre les liqueurs enivrantes et les liqueurs 
de tempérance se réduit à celle-ci : les premières sont celles qui 
contiennent un principe enivrant, tandis que toutes les liqueurs 
qui ne contiennent pas un principe enivrant sont de tempér
ance. ’ ’

These so-called temperance beers contained 3 per cent, and 
4.80 per cent, of alcohol, respectively. Abbé Fil ion swore that 
all degrees of alcohol contributed to drunkenness.

In my opinion, therefore, plaintiff’s action is well founded.
Under the circumstances, the defendant is condemned to 

tin- minimum fine of $50 and costs, ami, in default of payment, 
to imprisonment for three months.

Fine imposed.

45—18 D.I..H.
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REX v. COOK.
Nom Sri il in Supreme Court. Sir Cliarlm Toicnnhciul, C.J., Ur ahum. H.J..

Hassell ami Long Icy, .1.1. April 24. 11114.

I Trial (611)—17)—Criminal «ask—Coin six for dkfknck—Stating 
or HEADING TI1E LAW TO THE JURY.

The right of tin* prisoner's counsel at the close of the testimony on a 
criminal trial is to “sum up the evidence” (Cr. Code, s«*c. 044). and it 
is in the judge's discretion whether counsel will he permitted in his 
address to the jury to read to them extracts from legal text-books or 
law reports, even though the extract sought to be used may be of an 
English judicial opinion of accepted authority.

2. Coi uts ( 8 II ]t—180)—Terms and sessions—Power to change dates
AS TO CRIMINAL COI RTS—< OX8TITI TION AND ORGANIZATION OF

Section 27 of tin* Nova Scotia Judicature \t t, It.S.N.S. 1000, eh. 
155, is not ultra vires of the Nova Scotia legislature in respect of tin- 
change it purports to mak«- in the times at which fixed sessions of 
certain provincial courts of criminal jurisdiction are to take place.

The prisoner was indicted for the murder of Charles Asaff 
by the grand jury, at the March sittings of the Supreme Court 
at Halifax, and was tried before Ritchie, .1., and a petit jury 
at said sittings. The jury returned a verdict of guilty.

While counsel for the prisoner was addressing the jury, he 
attempted to refer to reported cases on circumstantial evidence, 
and particularly to the charge of Baron Alderson to the jury in 
Rex v. Hodges, 2 Lewin’s C.C. 228. This the learned ,bulge de
clined to allow him to do.

After the jury retired to consider the evidence, counsel for 
the prisoner requested the learned Judge to recall them and 
further charge them that they must not only find the evidence 
consistent with the prisoner's guilt, but they must also he satis
fied that the evidence was inconsistent with any other explana
tion, theory or hypothesis. This he also declined to do.

Counsel for the prisoner further requested the learned Judge 
to recall the jury and charge them that the possession of the 
identified stolen property by the accused was not sufficient for 
the purposes of conviction uncorroborated by other evidence. 
This he also declined to do.

There was an application to the learned Judge to reserve 
for the opinion of the Supreme Court en banc, sitting as a Court 
for Crown Cases Reserved, the following questions :

1. In addition to the matters on which I did charge, should I have 
directed the jury that, besides being satisfied that the facts proved were
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consistent with the prisoner's guilt, they must also he satisfied that said 
facts were inconsistent with any other explanation, theory or hypothesis?

2. Should I have directed the jury that the possession of identified 
property of deceased by the prisoner was not sufficient for the purposes of 
conviction without othcp evidence?

8. Was I right in stopping counsel for the prisoner and preventing him 
from referring to report -d cases on circumstantial evidence and the charge 
of Baron A hier son in his address to the jury?

•I. Did I misdirect the jury by failing to leave to them the issue whether 
the deceased Asaff was killed deliberately or accidentally?

In further charging the jury on a question asked by a juror as to what 
evidence existed as to the deceased Asaff being at the prisoner’s house, 
should I. in addition to what I stated, have gone further ami told them 
that if they regarded the prisoner’s statement as to the possession of the 
money order correct, then he had met part of the Crown’s case?

ti. Is sec. 27, ch. 1J5, U.S.X.8. 1000, ultra vires the legislature of Nova 
Scotia?

7. Should the conviction be quashed or a new trial ordered?

The learned Judge dismissed the application, and, in doing 
so, gave judgment as follows:

tiiTciliK, J.: As to question 1. the direction asked for is a 
pro|M*r one, except that I think the word “reasonable” or 
“rational" should have boon added lief ore the word “explana
tion." With the addition of the word “rational," the direction 
asked for would have been substantially the direction of Baron 
Alderson in If. v. Hodges, 2 Lewin 228. That learned Judge 
told the jury that, before they could find the prisoner guilty, 
they must be satisfied “not only that those circumstances were 
consistent with his having committed the act, but they must 
also be satisfied that the facts were such as to be inconsistent 
with any other rational conclusion than that the prisoner was 
the guilty person."

It is, of course, not contended that I was bound to use any 
particular form of words in charging the jury on this point. I 
told the jury, as will appear from the charge, that each of the 
facts relied upon as evidence must be proved beyond a reason
able doubt, and that if the facts were so proved, then, if the 
inference from such facts was an irresistible one, they should 
find him guilty; otherwise, not guilty.

At the conclusion of the charge, 1 again reminded the jury 
that the prisoner must be acquitted if they were not convinced 
beyond a reasonable doubt. On this point I am strongly of
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opinion that there* was no error so far as the prisoner is con
cerned. I am not sure that I did not put the matter too strongly 
against the Crown.

As to the second question, 1 am quite clear that I was not 
called upon-to make the direction asked for. 1 left the whole 
case to the jury in the most unqualified manner. It was for 
the jury to draw such inference as they thought proper from the 
possession by Cook of the dead man’s property, and it was al&o 
for the jury to draw such inference as they thought proper from 
the false and contradictory accounts which Ik* gave in order to 
account for the possession of the property.

As to the third question, the law of a case is for the Court 
and for the Court alone. It is, therefore, clearly within the 
province of the Judge to stop counsel when he is reading law 
to the jury.

As to the fourth question, in my opinion there was no mis
direction. I stated to the jury my view that the case was that of 
murder by someone, but I very distinctly told them that they were 
to act upon their own view of the facts and not mine. 1 quite 
agree that the learned Judge should put the case for the prisoner 
to the jury as carefully as the case for tin* prosecution, but, if 
the prisoner calls no evidence and the case for tin* Crown dis
closes no satisfactory evidence for the prisoner on a particular 
point, the Judge cannot put what is not there. I do not think 
there was any evidence upon which a jury could reasonably have 
come to the conclusion that death in this case was accidental. 
Holding this view, it was more in the interest of the defence 
that 1 should not refer specifically to it, because, if 1 had done 
so, I would have told them what I thought about it.

However, it was really put to the jury, because* Mr. O’Hearn 
put it to them, and I said to the jury:—

You heard the argumenta which Mr. O’Hearn put before you. You 
will give to them just as much careful consideration as you give to the 
argument of the counsel for the Crown. You will consider them with as 
much rarefulness. I think perhaps a jury would ho inclined to consider 
them perhaps even more carefully. This man is entitled to a fair, impar
tial trial; give to those arguments your best consideration.

As to question 5, the jury asked a question of fact, to which 
I replied. It is urged that I should have re-charged the jury 
on the subject matter of the question. I think not. Apart from
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this, of course it was too obvious for comment that, if the jury Ns- 
believed the prisoner’s statement as to the possession of the s.c.
money order, that part of the Crown's ease was fully met, and ^x"
this question was left to them. v.

As to question (i. the fixing of the date of the terms of the ("“lt 

Court is part of the constitution and organization of a provincial mtrhie.j. 

Court, and, therefore, sec. 27 of ch. 155, Revised Statutes of 
Nova Scotia, 1!HM). is not ultra tire*.

1 have no doubt as to any of the questions raised, and. there
fore, refuse to reserve a case as to any of them.

The Cour! eu banc.

The prisoner now moved the Court of Appeal for leave to 
appeal following the refusal to reserve a case.

The material portions of the evidence and of the charge to 
the jury are set out in the opinion of Graham, E.J.

The application was refused.

11 . ./. O'Hearn and James Terrell, for the prisoner.
Stuart Jenks, K.C., Deputy Attorney-General, and .4. G.

Morrison, K.C., for the Crown.

Townshend, C.J.:—I had not intended to put in xvyiting rown»hend.o.j. 
my reasons for dismissing this appeal, but, in case it should go 
further, I desire to say that I am in complete agreement with 
the trial Judge, who refused a reserved case. There is, in my 
opinion, nothing in any of the grounds put forward demanding 
the serious consideration of this Court.

I shall only refer to one of the grounds, the third, because 
it seemed to make some impression on one of the members of 
the Court as to the right of counsel to read to the jury legal 
works or reports on trials in cases of homicide. I do not doubt 
the learned trial Judge was perfectly correct in interfering with 
the counsel for prisoner. I hold that he had no such right, and 
that in all such matters, how far any comments on the law of 
the case, especially muling from legal works, are permissible, is 
entirely in the Judge’s discretion. Some American cases were 
cited for counsel for prisoner in support of his right. I should 
regret very much to see this Court follow or be influenced in any
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way by the course of provedure in American criminal trials, for, 
high }in many of the Judges stand, no one deprecates more 
severely than many of the same Judges and eminent members of 
their Imr the frequently gross failure of justice in administering 
the criminal law resulting from their course of procedure.

Our (’tale, however, I think disposes of the question, if there 
be any question, by providing that the prisoner’s counsel, at the 
close, may address the jury on the evidence (sec. 044): “When 
all the evidence is conclut led, to sum up the evidence.” This 
right has only been allowed by statute in comparatively modern 
times, and cannot be extended as claimed here apart from the 
statute. It would be highly inconvenient and calculated to mis
lead the jury if counsel on each side had the right to read from 
books the law as laid down in other cases, where the facts and 
issues were not the same. It would not he possible for un
trained laymen to understand all those nice distinctions which 
are present in most cases. On the Judge, and cm him alone, 
lies the responsibility for directing the jury in point of law, and, 
if he goes wrong, he can always be corrected. If the jury must 
take the law from him, what good can come from counsel reading 
and interpreting the law in any other way? It can have but 
one result, if it is of any weight that would be to confuse1 the 
minds of the jury, and, therefore, should not Ik* permitted.

But if there should be any doubt in the matter, I apprehend 
that counsel must go further than here, and convince the* Courts 
that the prisoner has suffered or has been prejudiced by the 
refusal. 1 refer to the general clause in the (’ode, sec. 1019:

“No conviction shall be set. aside nor any new trial directed, 
although it appears that some evidence was improperly admitted, 
or rejected, or that something not according to law was done 
at the trial or some misdirection given, or unless, in the opinion 
of the Court of appeal, some substantial wrong or miscarriage 
was thereby occasioned in the trial.”

Here nothing of the kind has been shown or even pretended.

( in ah am, E.J.: -The jury has convicted the defendant of the 
crime of murder, and he has applied to the learned trial Judge 
to reserve a case for the full Court upon several points, which 
the learned Judge has refused to do. That has brought the
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defendant to the full Court, by way of appeal under the Criminal 
Code, to require the learned Judge to state a ease for the full 
Court.

The evidence against the defendant was wholly circum
stantial evidence. The body of Asaff, the pedler, who was shot, 
was found about a month after the shooting, or, rather, after 
he had been missed, off Cook’s Road, at Sheet Harbour, sixty- 
six feet distant from the road. It was covered with bushes. 
It was not far "Off feet from the house in which the defen
dant, a youth, lived with his uncle and aunt, lie had been shot 
from behind with a rifle bullet, through the head, and, while 
there was a small amount in change on his person, his money 
was gone.

Previously to the finding of the body, the defendant had 
been attempting to get a Post Office order for Slo cashed at the 
post office, and this Post Office order is in evidence. And the 
deceased is proved to have had this Post Office order in his pos
session, having cashed it for the payee. The wallet in which 
the deceased pedler had been seen to place that Post Office order 
was not found on the person of the defendant when he was arrested. 
A wallet which was found on his person is identified as the wallet 
of the deceased.

Then the defendant had told untruths about how lie came to 
be in possession of the Post Office order when lie was attempting 
to get it cashed.

There was, after the alleged shooting, some spending of money 
at Truro, which was in excess of the usual means of the defen
dant.

The defendant's counsel apparently relied upon the incon
clusiveness of the proof that the greater offence of killing had 
been committed by the defendant, and presented other theories 
as to how the defendant might have become possessed of the 
wallet, Post Office order and money, as taking it from the dead 
body (that has happened in one reported case), or receiving it 
from the person who did kill the pedler.

The learned Judge refused to allow the counsel for the de
fendant, in the course of his address, to read to the jury Alderson, 
II.’s, opinion in the case of U. v. Hodges, 2 I.ewin ( ’.( 22S, as
follows
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Aldereon, H., told the jury that the case was made up »f circumstances 
entirely, and that, before they could find the prisoner guilty, they must 
be satisfied, not only that those circumstances were consistent with his 
having committed the act, but they must also be satisfied that the facts 
were such as to be inconsistent with any other rational conclusion than 
that the prisoner was the guilty person.

It was never contended that this was an incorrect state
ment of the law, or that it was not relevant to the facts in this 
case and very much in point. Neither was it the fact that in 
this case the Judge had already made a ruling at variance with 
it or a ruling in the same sense.

Then the learned counsel, at the close of the ’s sum
ming-up (after the jury had retired), apparently thinking that 
the equivalent or sense of this passage quoted from Alderson, 
B., had not been put before the jury, requested the Judge in 
the following terms. I copy the stenographer's note :—

After the jury retired, Mr. O’llearn asked the Court to instruct the 
jury that, besides being satisfied that the facts were consistent with the 
prisoner’s guilt, they must also be satisfied that they were incapable of 
any other explanation or hypothesis. The Court declined to call the jury 
for this instruction.

1 shall deal presently with what the learned Judge had told 
the jury. The passage from Alderson, B., has passed into almost 
invariable use, and it now constitutes one of the rules of evi
de i «•: 1 Taylor on Evidence, sec. 69.

In Wills on Circumstantial Evidence, 202, we have:—
Rule 4.--In order to justify the inference of guilt, the inculpatory facts 

ist be incompatible with the innocence of the accused and incapable of 
xplunation upon any other reasonable hypothesis than that of his guilt.

The author adds :—
This is the fundamental rule, the experimentum cruris by which the 

relevancy and effect of circumstantial evidence must be estimated. . . .
Later, in referring to what Lord Chief Baron MacDonald 

had said in Patch's case :—
That the nature of circumstantial evidence was this, that the jury must 

be satisfied that there is no rational mode of accounting for the circum
stances but upon the supposition that the prisoner is guilty.

The author adds:—
Mr. Baron Alderson, with more complete exactness, said that, to enable 

the jury to bring in a verdict of guilty, it was necessary not only that it 
should be a rational conviction, but that it should be the only rational 
conviction which the circumstances would enable them to draw.

4
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Later the author states: -
Rule 5.—If there be any reasonable doubt of the guilt of the accused, ^ p 

he is entitled as of right to be acquitted. . . . -----
He continues later:— Rrn:
In questions of civil right, the tribunal will often decide according to Cook.

the greatest amount of probability in favour of one or the other of the -----
litigant parties, but. where life or liberty are in tin* balance, it is neither <,raham B J- 
just nor necessary that the accused should be convicted but upon conclu
sive evidence.

Then he cited what Lord .lustice Clerk Cockburn told tin- 
jury in Madelein Smith's case:

I wish you to keep in mind that, although you may not be satisfied 
with any of the theories that have been propounded on behalf of the prisoner, 
still, nevertheless, the case for the prosecution may be radically ineffec
tive in evidence.

1 think that there was no valid objection to the learned 
counsel stating the passage in question to tin- jury. 1 refer to 
a case in which counsel for the prosecution was doing this same 
thing before Tindal, (and Baron Parke, and, on objection, 
it was permitted. Regina v. Courvoisier, 9 C. A: P. .'102 at 303, 
in which Mr. Adolphus (who was, for the Crown, prosecuting 
the prisoner for murder), was proceeding to read the observa
tions of Lord Chief Baron MacDonald, who tried the case (of a 
man named Patch, see Wills on Evidence, p. 390), upon “the 
nature and effect of circumstantial evidence.” Phillips, for the 
prisoner, objected “to his reading to the jury the observations 
of a Judge in a particular case- tried many years before.”

Tindal, C.J.: “He has the right to use them as his own 
opinions; there is no objection to his using them as part of his 
own speech.”

It is true this case was before Denman's Act, but counsel, in 
summing up the evidence, cannot very well an argument 
to the jury in some cases if he is not allowed to state the principle 
within which he is trying to bring the evidence. If it could be 
done in the case of the prosecutor, it could be done in the case 
of the defendant.

But the answer to this contention, and also to the conten
tion that the learned Judge should have put this rule before the 
jury is, that the prisoner has nofbeen prejudiced if something 
to the same effect, the sense of that, has been put before the 
jury.

4
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N.S. The learned Judge, at the outset, after dealing with their
N. C. duty to the ( 'rown, said:

Rkx Your duty, on the other hand, to this man is to give an absolutely 
fair and impartial trial, and if, after careful and conscientious considera
tion of the whole evidence, you have a reasonable doubt as to his guilt,

Oralwim, E..T.
then your absolute duty to him is to give him the benefit of that doubt 
and acquit him.

(ientlemcn, The first thing that occurs in this connection is, what is 
a reasonable doubt? 1 say to you that it does not mean the mere possi
bility of a doubt. It has been defined by a very able Judge, Chief Justice 
Shaw, of Massachusetts, in the case of The Commonwealth v. Webster, and
1 am going to read it to you and adopt the words of that, learned Judge 
as my own in giving you a definition as to what is meant when a Judge 
talks to a jury about tin; reasonable doubt which a person is entitled to.

“Then what is a reasonable doubt? It is a term often used probably 
pretty well understood but not easily defined. It is not mere possible 
doubt, because everything relating to human affairs and depending upon 
moral evidence is open to some possible or imaginary doubt. It is that 
state of the case which, after the entire comparison and consideration of 
all the evidence, leaves tin* minds of the jurors in that condition that they 
cannot say they feel an abiding conviction to a moral certainty of the 
truth of the charge. The burden of proof is upon the prosecutor. All the 
presumptions of law, independent of evidence, arc in favour of innocence; 
and every person is presumed to be innocent until Ik* is proved guilty. 
If, upon proof, there is a reasonable doubt remaining, the accused is en
titled to the benefit of it by acquittal. For it is not sufficient to establish 
a probability, though a strong one arising from the doctrine of chances, 
that the fact charged is more likely to he true than tin* contrary, but the 
evidence must establish the truth of the fact to a reasonable and moral 
certainty, a certainty that convinces and directs tin* understanding, and 
satisfies the reason and judgment of those who are hound to act con
scientiously upon it. This we take to be proof beyond reasonable doubt, 
because, if the law which most depends upon considerations of a moral 
nature, should go further than this and require absolute certainty, it would 
exclude circumstantial evidence altogether."

N on have here it laid down, and, 1 think, after giving it a good deal of 
consideration, correctly laid down, that what is meant is that you must 
have that certainty that directs and convinces your understanding and 
satisfies your reason and judgment, although that may not be an absolute 
certain!y. If you are reasonably satisfied, if your reason and judgment are 
satisfied beyond a reasonable doubt, explained as 1 have explained it to 
you, if you are so satisfied, you will find this man guilty, and, if you are 
not so satisfied, as 1 have said, it is your hounden duty to act on the con
victions produced by tin* evidence.

Later the learned Judge said:
Now, there are two kinds of evidence, direct ami cireumslantial evi

dence. Direct evidence, as you no doubt know, is where, for instance, a 
man sees another fin* a gun and kill somebody and comes and swears to 
it that is direct or positive evidence. Circumstantial evidence is where
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then* is nut direct evidence as to the fact to be proved, butja series <jf other 
facts are established by evidence which are so associated with the fact 
in question that they lead to a satisfactory and reasonable conclusion.

Again, I think I cannot do better than quote again from the judgment 
of Chief Justice Shaw in this case:

“The distinction, then, between direct and circumstantial is this: 
Direct or positive evidence is when a witness can be called to testify to 
the precise fact which is the subject of the issue on trial. That is, in a 
case of homicide, that the party accused did cause the death of the de
ceased. Whatever may be the kind or the force of the evidence, this is 
the fact to be proved. Hut suppose no person was present on tin* occasion 
of the death and. of course, there is nobody that can be called to testify 
to it. Is it wholly unsusceptible of legal proof? Experience has shown 
that circumstantial evidence may be offered in such a ease- that is, that 
a body of facts may be proved, of so conclusive a character as to warrant 
a firm belief of the fact, quite as strong and certain as that on which dis
creet men are accustomed to act in relation to their most important con
cerns. It would be most injudicious to the best interests of society if such 
proof could not avail in judicial proceedings. If it was necessary always 
to have positive evidence, how many criminal acts in the community, 
destructive to its peace and subversive of its order and security, would go 
wholly undetected and punished?

The necessity, therefore, of resorting to circumstantial evidence, 
if it is a safe and reliable proceeding, is obvious and absolute. Crimes are 
secret. Most men, conscious of criminal purposes and about the execution 
of criminal acts, seek the security of secret ness and darkness. It is, there
fore, necessary to use all other modes of evidence besides that of direct 
testimony, provided such proofs may be relied on as leading to safe and 
satisfactory conclusions, and, thanks to a beneficent providence, the laws 
of nature and the relation of things to each other are so linked and com
bined together that a medium of proof is often thereby furnished, leading 
to inferences and conclusions as strong as those arising from direct tosti-

l.ater, in dealing with the facts of the case, lie*said:
Three different stories- got it from the pedler, the old man. his uncle, 

got it from Murphy for working for him, then lie got it from Murphy him
self. Of course, lie lied about it. Hut you don’t punish him for that. 
You don’t find him guilty because he is a liar, but you say to yourselves, 
from the conduct of this man, from the different stories lie has told as to 
the possession of the Post Oflice order, are we irresistibly drawn to tin* 
conclusion that lie murdered this man? That is for you. Of course, if 
lie had given any reasonable explanation about it, that would have dis
posed of it. If he had stuck to his story that he got it in change, and if 
he had called his aunt and his uncle to produce the goods that lie bought, 
from the pedler, there would have been an explanation. It is hm you to 
any what inference you draw from it

From that il might lx* implied that, unless they were irre
sistibly drawn to the conclusion that the defendant murdered 
the man (though the list* of the word “irresistibly” was hardly 
accurate), they were to acquit.

N. S.

S. 0.

Hex

flrahum, E.J.
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In- respect to the quotation from the summing-up of Chief 
Justice Shaw’s amplification upon reasonable doubt, Wigmore, 
in his work on Evidence, sec. 2497, says :—

Then, in Mr. Starkie’s classical treatise, “Moral certainty to the ex
clusion of all reasonable doubt is given vogue. From time to time various 
ill-advised efforts have been made to define more in detail this elusive 
and indefinable state of mind. One that has received frequent sanction 
and has been quoted innumerable times is that of Chief Justice Shaw, of 
Massachusetts, on the trial of Dr. Webster.
And ho gives the quotation :—

“Nevertheless, when anything more than a simple caution and a brief 
definition is given, the matter tends to become one of mere words, and the 
actual effect upon the jury, instead of being enlightenment, is rather con
fusion or at least continued incomprehension. . . . The effort to per
petuate and develop these unserviceable definitions is a useless one, and 
seems to-day chiefly to aid the purpose of the tactician. It should be 
wholly abandoned.

In Reg. v. White, 4 F. & F. 383, there is it note containing u 
criticism of the dictum, and characterizing it as a “dangerous 
doctrine” that “jurors might convict prisoners upon such an 
amount of proof as they would act upon in any of the affairs 
of life, in which it is notorious men daily act, and necessarily 
act, without any proof at all.” And in respect to something 
said by Pollock, C.J., to the jury in Rex v. Manners, 7 C. & P. 
801, namely:—“You are only required to have that degree of 
certainty with which you decide upon and conclude your own 
most important transactions in life, etc.” The note adds: “No 
case was cited and no such dictum can be found in the books.”

Something to that effect is contained in the passage from 
Shaw, C.J., uttered in 1850, though not mentioned in this note.

However, I think that within the four corners of the passages 
from Shaw, C.J., and the comments of the learned Judge in this 
case, there is involved all that was enunciated in the rule laid 
down by Aldcrson, B., although, perhaps, it is not stated so fitly 
for practical use by a jury.

If there is proof to a moral certainty, and beyond reasonable 
doubt, this is involved that it must be proof which precludes 
every other rational hypothesis than that of his guilt. All that 
the jury in this particular case had to be satisfied of, in order to 
convict the defendant, was that he and no one else killed the 
pedler. Was a theory that someone else did it a reasonable
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on<‘? If they had any reasonable doubt about it. they should 
acquit. And I think that must be included in the passages from 
Chief Justice Shaw, although that was a more complicated case 
and required more statements.

In Commonwealth v. Costley, 118 Mass. 24, (îrav, C.J., says:—
Proof beyond a reasonable doubt is not beyond nil possible or imaginary 

doubt, but such proof as precludes every reasonable hypothesis except 
that which it tends to support. It is proof to a moral certainty, as dis
tinguished from an absolute certainty. As applied to a judicial trial for 
crime, the two phrases are synonymous and equivalent—each has been 
used by eminent Judges to explain the other, and each signifies such proof 
as satisfied the judgment anil consciences of the jury as reasonable men 
and applying their reason to the etfdcnce before them that the crime charged 
has been committed by the defendant, and so satisfies them :is to leave no 
other reasonable conclusion possible.

In State v. Overaon, 8 A. <S: Eng. Annotated Cases, p. 700 (n), 
this general rule is given:

It has long been the law in some jurisdictions that to justify a convic
tion on circumstantial evidence alone, the facts relied upon must be abso
lutely incapable of explanation upon any other reasonable hypothesis than 
that of guilt.

I think that agrees with If. v. Hodges, 2 Lewin C.C. 228:
Since this is the law a jury called to pass upon a case wherein the evi

dence is wholly circumstantial should be informed of the rule as a part 
of the law of the case. The ordinary charge upon the law of reasonable 
doubt is considered to be ineffectual to convey to the A of the jury a 
clear conception of this exaction of the law when a conviction is sought 
upon circumstantial evidence alone.

But 1 think the concluding sentence is at variance with what 
1 have quoted from Gray, C.J., and 1 think that the passages 
quoted from Shaw, C.J., while dealing with the law of reasonable 
doubt, really also deal with it as a case of circumstantial evi
dence, and, therefore, were sufficient.

I think that there is not sufficient ground for requiring a case 
to be stated for further argument.

The other points raised at the hearing did not suggest any
thing which required a case.

The appeal must, therefore, be dismissed.

NS.
s. c.
Hex

Orahtm, E.J.

Russell, J.:—This is an appeal from the refusal of the trial 
Judge to reserve a case after the conviction of the defendant 
for the murder of Charles Asaff.

One of the grounds for appeal is that the learned trial Judge

0
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did not permit counsel for the prisoner to read from the reported 
charge of the trial Judge in Rex v. Hodges, 2 Lewin 228.

No doubt the charge was an excellent one, but it must, I 
think, be in the discretion of the trial Judge to determine to what 
extent, if any, he will permit counsel to go in presenting to the 
jury the principles of law by which the case is to be determined. 
In some cases—perhaps in many cases -the facts c be ade
quately c " to a jury without so far explaining the law 
as to enable the jury to appreciate the relation between the facts 
and the legal principles which are involved in the issue. 1 do 
not think that any Judge would ever prevent such a statement, 
and, if such a case should occur, 1 would not care to say that it 
might not be such an error as would warrant a new trial of the 
cause. But no such case is here presented. Cases were cited 
at the argument in which legal authorities were referred to by 
counsel for the prisoner, but no case that is binding upon this 
Court was cited or referred to in which a new trial was granted 
because the trial Judge prevented counsel from reading reports 
or text books to the jury. The statute which enables a prisoner 
to he defended by counsel, which is now sec. 944 of the Criminal 
Code, expressly defines the function of counsel in addressing the 
jury by saying that he is to “sum up the evidence,” thus appa
rently recognizing the clear distinction between the functions of 
counsel and those of the Judge.

A previous section (942) provides that “every person tried 
for any indictable offence shall be admitted after the close of 
the prosecution to make full answer and defence thereto by coun
sel learned in the law.” There is, I think no special force in 
these words beyond the intended effect of providing that the 
defendant may be assisted by counsel, and has the right, with 
such assistance, to make full defence to the indictment.

The clause that deals particularly with the functions of coun
sel in addressing the jury seems to him to the duty of
dealing with the evidence. I must confess, however, that in 
determining this point 1 do not attach as much importance to 
the particular wording of these sections as I do to the well- 
established principle that it is the function of the Judge to give 
the law to the jury, and, if. in his judgment, they are likely to be 
misled, bewildered or befogged, as they might well be by dis-

4
0717
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sertalions from opposing counsel and citations from legal authori
ties, 1 cannot doubt that it is within his discretion to confine 
the counsel on both sides to their proper functions.

Some minor criticisms were made of the charge of the learned 
Judge on the ground that he had mis-stated the evidence to the 
jury. 1 cannot find that he has done so in any slightest respect. 
It was said that lie had confused in some manner two things 
referred to in the evidence as a wallet and a “purse” that the 
wallet was the article identified by the sister of the deceased 
as his property, and which was proved to have been taken from 
the pocket of the prisoner; while it was the “purse” that con
tained the prisoner’s money. It was pointed out by counsel for 
the Crown that these terms had not been so consecrated that 
they might not be used interchangeably. But, apart from that 
altogether, 1 have not been able to find that any possible preju
dice could be caused by the misnaming of the articles referred 
to if they were misnamed. The trial Judge did speak of the 
wallet being filled to overflowing with money. Suppose it was 
the “purse” and not the “wallet” that was filled, what differ
ence could it make? The only significance of this fact was that 
which was properly attributed to it by the trial Judge, namely, 
the circumstance that the victim had money in his possession, 
and that the defendant, soon after the killing, was freely ex
pending monev, while little or no money was found upon the 
body of the deceased when it was discovered buried in the woods. 
The Judge has nowhere, that I can find, referred to this “wallet ” 
containing money as the article that was found in the pocket of 
the defendant, and it would not have made any difference in 
the effect of the evidence if he had done so. The essential cir
cumstance in that relation was that the wallet, as the counsel 
for defendant insists upon our naming it, which was identified 
as the property of the deceased was found in the defendant’s 
pocket, and the effect of the evidence would be precisely the 
same whether it was called a wallet or a purse.

It is also complained that the Judge spoke of three spots 
of human blood, when he should have spoken of one only. He 
did so, if the charge has been correctly copied, but in the very 
same sentence he explained that the reaction shewed human 
blood in only one of them and not in the other two. Even with-

N. S.

R. C. 

Rex

Uiiesell. J.
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__ out this explanation, the difference between one drop of blood
S. C. and three would bo of no possible consequence. One drop of

human blood would be as damning a circumstance as three, and
three drops could lie as easily explained by nosebleed as one 
drop.

When the jury returned to the court-room, one of their num
ber askt ?re was any evidence that the deceased had been
at Cook’s house. The Judge seems to have referred to the state
ment of the prisoner that he got the money order from Asaff by 
way of change for a twenty-dollar bill on a purchase of some 
goods as bearing on the question, and the complaint, if I under
stood it, was that the Judge should have pointed out that, if 
this statement was accepted, it would eliminate the circum
stances connected with the money order as one of the proofs of 
prisoner’s guilt. It is true that it would do so, but the Judge 
immediately reminded the inquiring juror that the statement 
of the prisoner in this regard could not be depended upon. He 
gave them all the facts within his recollection that bore upon 
the inquiry, and left the jury to tlraw their own inferences.

The only remaining ground that was seriously argued was 
the refusal of the learned Judge to recall the jury for the pur
pose of instructing them, that, besides being satisfied that the 
facts were consistent with the prisoner’s guilt, they must also 
be satisfied that they were incapable of any other explanation 
or hypothesis. This would have been a proper enough instruc
tion (provided the adjective “rational” were inserted before the 
substantive), which was, no doubt, understood and intended by 
the prisoner’s counsel. Hut it was unnecessary. The jury had 
been instructed already more than once that they must be satis
fied beyond a reasonable doubt, and the learned Judge had, 
more than once, cautioned them to the effect that they should 
not convict unless the evidence produced an irresistible convic
tion upon their minds. It could not produce an irresistible eon- 
vied ion of guilt if any rational hypothesis could be suggested by 
which the circumstances could be accounted for. He began his 
charge with a citation from the charge of Chief Justice Shaw in 
the celebrated trial of Dr. Webster for the murder of Parkman, 
which is the locus classions on the subject of circumstantial evi
dence. I do not see how he could have chosen a safer guide for 
his footsteps.

59
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The* result of ni y consideration of the points presented is to s~ 
leave me under no doubt whatever that the prisoner has had s.C.
a fair trial, and, that being the case. 1 do not think it would be Kkx'
proper to allow the appeal from the refusal of the trial Judge 
to reserve a case for this Court. ___

Itmwll, J.

Longley, J.: This is a capital case, and. therefore, all points Longi.y. j. 

possible for the hearing and determining of questions of law are 
open to consideration, and must be considered fairly and fully.
In this case the application to reserve a (Town case was made 
to the Judge who tried the case, and he declined the application.
Then the counsel for the accused appeared before this Court, 
and asked to have a case reserved on one or each of the several 
points. Frankly speaking, there is nothing in the matters of 
complaint made in respect to the charge of the Judge to the 
jury that is worthy of any possible consideration. The charge 
is before us, and I am satisfied that it was an eminently fair 
charge, strictly impartial on all points and quite as favourable 
to the prisoner as could possibly be desired. The only point 
made that is worthy of serious consideration was in the third 
clause:

It. Was 1 right in stopping counsel for the prisoner and preventing him 
from referring to the charge of Huron Alderson in his charge to the jury/

The question whether the counsel for either the prisoner or 
the (Town can submit, to the jury, cases, is entirely one for the 
discretion of the Judge. The plaintiff can read the section of 
the Criminal Code Act, under which the offence is committed, 
and I suppose the prisoner can do the same; but in this case 
the charge is that the Judge did not allow the counsel for the 
prisoner to quote the opinion of Baron Alderson, which was on 
the question of circumstantial evidence, to the jury. I think, 
beyond all question, that the Judge is entirely justified in pre
venting counsel from doing so. There are different kinds of 
Judges. Some permit cases to be submitted to the jury and 
some do not. The law only allows counsel for the prisoner to 
“sum up the facts” to the jury. In this case the Judge on the 
trial of the cause thought it would be awkward to him to permit 
any of the counsel to read from books when lie was to give the 
law himself, and the law, as given by him, must be accepted as

40—18 D.I..B.
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final by th<- jury, and he undertook to prevent counsel from 
reading law. Some other Judge may possibly have allowed him, 
but no instance has been found or given in any Court in the 
English jurisdiction which makes that a mistake on the part of 
the Judge. The learned counsel was asked to cite any case 
tending to have such an effect, and he cited two cases, one in 
03 Michigan and the other 74 Michigan.

We know that they have various statutes regulating the rules 
of the Court in this respect in Michigan and other American 
States, and, therefore, any judgment which would appear on the 
point must be taken with the greatest possible care. In this 
case, in examining the eases cited 03 and 74 Michigan, it is 
apparent that they are both civil causes, and do not refer to 
criminal trials, and do not cover any point upon which authority 
was asked. No English Judge has for a single moment admitted 
the necessity of admitting such things, and, if they were ad
mitted, then the trial of a cause would be so awkward that it 
would be difficult to progress to its conclusion.

I have, therefore, reached the conclusion that the grounds 
set forth in this third paragraph are not tenable and not worthy 
of consideration. It is, of course, necessary that the counsel 
should take all points possible in a capital case, urge them with 
persistency and with force, but, with the exception of the point 
reserved in the third section, I fail to see anything in the grounds 
whatever.

I. therefore, have to give judgment refusing the application.

./udyment for the Crown.

CALDWELL v COCKSHUTT PLOW CO

Ontario Supreme Court (Appellate Division), Muloek, CJ.Ex., Riddell, 
Sutherland, and Leiteh, .1,1. December 23, 1013.

1. Triai. (SlIK—195)—Special interrogatories — (Iexerai. verdict —

I'lidor hoi*. 112 of tlm Ontario Judicature Act a general verdict will 
lie disregarded where special questions are submitted to and answered 
bv the jury. (/Vr Riddell and Leiteh. .1.1.)

2. Sai.e (8 110—35)—Warranty—Of fitness.
A warranty that an engine was ‘‘capable of doing good work” is not 

a warranty that it was "capable of filling silos." a work requiring 
greater power than the engine was warranted to have. (Per Riddell 
and Leiteh. J.T.)
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Appeal by the defend*mts from tin* judgment of the Judge 
of the (’utility Court of the County of IVi-1, in fnvour of the 
plaintifV. upon tin- findings of a jury, in an action for rescission 
of a contract for the purchase of an engine for cutting corn, on 
the ground that it did not work properly, for the return of the 
cash paid ami promissory notes made and delivered by the plain
tiff. or for damages for breach of warranty.

The appeal was allowed, with leave to plaintiff for a now 
trial on amended pleadings.

J. Ilnrlnj, K.C., for the appellants.
Ii. F. Justin, K.C.. for the plaintiff, the respondent.

ONT.

s. c.
Caldwki.l

OOCKSHUTT 
Plow Co.

Statement

December 23. Riddell, J. : The plaintiff, a farmer, had u 1 
some work to do for which he required an engine to cut corn 
and fill his silo, lie met. on the 12th February, 1912, Barnes, 
the local agent of the defendants, who was then with one Rowe.
Hi- says that he told Rowe what In- wanted the engine for, and 
that Rowe advised him to get a 12 II.I*, engine, but this In* can
not say was in Barnes’s presence, and he cannot say that Barnes 
heard it. Thereupon he signed an order “for Mr. Rowe.”

An engine was shipped to Bolton, the plaintiff’s station, 
about a month after it had been expected. The plaintiff did not 
accept it. and the defendants sent their agent. Barnes and an
other agent, Mr. McIntosh, who, on the 26th March, went to the 
plaintiff’s place, and the following took place according to the 
plaintiff:—

“Q. What took place when they came? A. He wanted me to 
take the engine and try it.

“Q. What position did you take? A. I didn’t want it then 
at all ; I had nothing to do with it.

“Q. And you did not want to take it, and what else? A. I 
did not need it till the corn season came along. I had done 
work with the horse-power that I expected to do with the engine.

“Q. Then what took place? A. They induced me to give them 
another order by paying the freight.

“Q. You were to pay the freight under the first order? A.
Yes, and meet the payments a little later, so that I would only 
have a small payment last fall and tin* large ones later on.
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■Q. They made tin* first payment smaller? A. Yes.
'‘(j. And that is the payment on the 1st December, 1912? 

They made that $70 instead of $172?
“Mr. Ilarley: It is $(>4. A. That is with the freight off.
“(j. Is that all that took place that day ? A. We went up to 

the station and loaded it on to the sleigh and brought it down.
“Q. Was that before or after you signed the order? A. That 

was after.”
Before giving this second order, the plaintiff told McIntosh 

that he wanted an engine to fill his silo, and McIntosh said 
that it would blow the corn all over the barn, and. relying upon 
McIntosh’s word that it was sufficient for the purpose for which 
he wanted if, he signed the order. This provided for three notes, 
one for $75 due on the 1st December, 1912, one for $250 due on 
the 1st December, 1913, and one for $250 due on the 1st Decem
ber, 1914, which were delivered to the agent shortly after.

The plaintiff tried the engine for grinding feed, cutting 
wood, etc., during the summer, and when the season came round 
for filling his silo he tried it for that purpose. It proved too 
weak to do the work, whereupon he wrote to the defendants : “I 
have tried the engine to cut corn and to blow into the silo, and it 
failed to do it. I bought it expecting to do that with it.” A 
reply was sent the next day : “We make no guarantee about the 
filling of silos, as it would he impossible to do so. We guarantee 
the engine will develope the horse power we sold it to you for, 
but we could not make any guarantee about it filling your silo.” 
The plaintiff also gave notice to Barnes, the local agent, and he 
failed to the engine do the work.

Nothing further was done, so far as appears, till the plaintiff 
consulted his solicitor, who. on the 19th November, wrote the de
fendants as follows: “Mr. W. F. Caldwell . . . has con
sulted me in reference to your letter of 30th October and in 
reference to a gas engine purchased by him through your agent, 
F. McIntosh, at Bolton. The principal purpose for Mr.
Caldwell purchased the engine was to cut his corn and put it 
into a silo, and it was represented at the time as being sufficient 
for that purpose. I understand from your letter that you your
selves do not consider it sufficient for that purpose, and it is

39
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entirely useless to my client. ( ’onsequently. we decline to keep 
it : find, unless you take it back and return our notes, or give 
us an engine that will sufficiently answer the purpose, we will 
seek our remedy in Court. Trusting that we may he able to 
reach an amicable settlement of this matter, I remain, yours 
truly.”

Fully to understand this letter, it may be noted here that 
in the contract was a provision that if the engine “cannot be 
made to do good work ... a new implement will lie given 
in its place, and the notes and money, if given, will be re
funded.”

The defendants answered saying that Mr. McIntosh made no 
such promise: “We do not claim it had power to fill any silo, 
hut what we did claim for the engine was that it would develope 
12 II.P., which we will guarantee it to do at any time, and arc 
prepared to shew that it will . . . We must request that 
Mr. Caldwell pay for this engine according to the terms it was 
sold on. but if lie wants a larger engine to do his work we would 
lie pleased to exchange with him and allow him for his engine 
what it is worth. Of course, we would have to be paid for tin 
depreciation in value of engine he now has. but we would make 
the best allowance possible and would give him a larger engine 
if lie has to have one."

The plaintiff* seems to have submitted; at all events lie re
tained possession of the engine and sent to Toronto for an expert 
to test the power. This expert reported the engine not up to 
12 II.P. ami. on the 20th December, the plaintiff's solicitor wrote 
the defendants: “In addition to the position previously taken 
by me on behalf of Caldwell. I now take the position that the 
engine supplied by you is not a 12 II P. engine . . . We have
had it tested; and 1 now notify you that I propose to take what
ever proceedings may be necessary to assert my client’s rights. 
If you return the notes, we will return the engine to you. If 
you will not do this, 1 am instructed to bring an action against 
you to compel what I believe my client is entitled to in the 
matter.”

The defendants wrote at once offering a joint test, saying: 
“It is unnecessary for . . . your client to resort to law to
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compel us to till the warranty on the order . . . and if the 
engine will not developc 12 II.1*., we will be pleased to return 
Mr. Caldwell’s notes . . The solicitor answered : “When 
the matter first came to my , I told Caldwell that, in
my opinion, if the engine was a 12 II.P., lie would not have any 
difficulty in pulling tin1 corn into the silo with it: and it was 
on my advice that it has been tested . . . You may rely
upon it that my client will not accept your demonstration, hut 
will issue a writ against you and fight the matter out. I would 
suppose that you would not take any exception to a test 
by the School of Science, and I do not think any other test will 
avail you in the slightest degree before any Court. I would 
suppose that your man might possibly he able to prove any
thing from his point of view, hut we know from actual experi
ence what the result lias been, and an independent test has 
demonstrated what the facts are.”

The defendants replied, again offering to send a representa
tive to make a test jointly with the Toronto expert, and added: 
"If we cannot demonstrate to him or to any one else that this 
engine will develope 12 II.P., we will return Mr. Caldwell’s 
note.”

The plaintiff’s solicitor wrote, on the 28th December, 1912, 
asking what position the defendants took as to expenses; the 
defendants replied that they would pay their own representa
tive. and again asserted that the engine was of 12 H.P. On the 
11th January, the plaintiff’s solicitor wrote that “Caldwell pur
chased chiefly for the purpose of corn cutting and filling his own 
and his neighbours’ silos. I think it beyond " that when 
machinery is sold for a specific purpose it must be ient for 
that purpose; and, therefore, Caldwell is to succeed
against you entirely apart from the question as to what horse 
power the engine will develope. On the other hand, it will be 
established that the engine did not develope 12 H.P., in the 
hands of the recognised and experienced expert of the School 
of Science . . . My instructions are to commence proceed
ings against you unless you return the notes and make good the 
loss we have sustained . .

The defendants answered, on the 14th January, 1913, that

D:D
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they could prove the engine to lie a 12 11.P., and that it would ONT.
be unnecessary to issue a writ, as they had just sued Caldwell s. C.
on his note due on tin* 1st December, 1913. They did sue him, „

* Cai.iiwrll
and he paid the amount with costs, by his solicitor's cheque, r. 
to the Clerk of the Division Court, $(>7.04 : “Cockshutt v. Cald- 
well, paid under protest as per letter.” »

No judgment was entered, as the money was paid before 
the expiration of the time allowed by tin* summons for dispute- 
note. The letter is not produced.

This action was begun on the 28th February, in tin* County 
Court of the County of Peel. The statement of claim sets out 
the purchase on the 2<>th March. 1913. by a written contract, 
of the engine, with terms of payment; that, in tin* negotiations 
for the purchase, the plaintiff informed the defendants of tin- 
purpose of which he required the engine, and tin* defendants 
represented that a 12 II.P. was ample for such purpose ; that In*, 
relying on their representations and advice, agreed to buy tin- 
engine ; that tin* contract warranted the engine to do good work, 
and provided “that, in tin* event of failure to do so, the money 
paid and tin* notes given would In* returned to the plaintiff; that 
the engine is not capable of doing good work,” and “was not 
and is not sufficient for the purpose for which the same was 
so sold and purchased ;” that the engine is not a 12 II.P. ; that, 
when he found the “engine was incapable of doing the work as 
aforesaid, and was insufficient for the purpose aforesaid, he 
duly notified the defendants of the fact, but tin* defendants 
refused to take the said engine back or to make good the loss 
sustained by the plaintiff;” he offered “to return the said 
engine to the defendants upon receiving the moneys paid by 
him and the promissory notes given by him ; that In* has suffered 
damage.” No allegation is made of fraud. lie claims:—

(1) Rescission of the contract and a return of his two unpaid 
notes and the cash he has paid in, that sued for in the Division 
Court, also the money paid by him for freight, etc. (2) $100 
damages for the engine not working properly. (3) In the alter
native, damages for breach of warranty. (4) Costs. (5) (ien- 
eral relief.
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Tin- defendants plead the contract and delivery of a 12 II.P. 
engine; the suit in the Division Court and payment ; that the 
engine was a 12 II.P.; and they deny making a representation 
that it would till the silo, etc., or any warranty other than 
that under the contract, which is set out in full.

The ease came on for trial before the County Court Judge of 
the County of Peel with a jury. The jury found as follows :—

“(1) (j. Was there a verbal agreement separate from and 
independent of the written agreement between the plaintiff and 
the agents of the defendant company, at the time the order of 
the 12th February was signed, that the engine would be tit for 
the purpose of cutting corn and tilling the silos of tin» plaintiff 
and his neighbours? A. Yes.

“ (2) Q. Was there a similar agreement made at the time the 
order of the 28th March was signed ? A. Yes.

“ (3) Q. In making the contract, did the plaintiff rely upon 
the skill, judgment, and advice of the agents of the defendant 
company and the representations made by them that the engine 
would he tit for that purpose? A. Yes.

“ (4) Q. Was the engine tit for that purpose? A. No.
“(5) (^. Was it the verbal agreement that induced the plain

tiff to enter into the written agreement? A. Yes.
“(6) Q. Did the plaintiff understand that lie was to have 

one day in the fall to try the engine cutting corn and filling 
the silo? A. Yes.

“(7) Did the agents of the company fraudulently represent 
to the plaintiff that the engine was fit for the purpose of cutting 
corn and filling silos therewith? A. We believe the agents stated 
that the engine would cut corn and fill the silo, but not with the 
intent to defraud.

“(8) Q. Was the engine delivered to the plaintiff in accord
ance with the written agreement ? A. Yes.” (This was origin
ally written, “Was the engine delivered to the plaintiff a 12 
II.P. engine ? ’ * hut it was altered so as to be perfectly general 
before being left to the jury.)

“(9) Q. Is the plaintiff entitled to a return of the money 
paid under protest and the promissory notes now held by the 
defendant company ? A. Yes.
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“(lo> (j. Over and above tin- money paid, and the promis
sory notes held by tin- defendant company, did the plaintiff 
sustain any special damage, and, if so, what? A. Ten dollars for 
specialist, fifteen dollars, help and feeding same.”

The jury add: “We are of opinion that the plaintiff should 
take the engine back to Bolton station. We bring in a verdict 
in favour of the plaintiff.”

Judgment was then entered for the plaintiff for a return of 
the notes still unpaid, and costs.

The defendants now appeal. There is no cross-appeal.
In the consideration of the ease, we must wholly disregard 

the general verdict for the plaintiff added by the jury to their 
answers. Section 112 of the Judicature Act. It.S.O. 1897, eh. 
51, provides that “the Judge . . . may direct the jury to 
answer any questions of fact stated to them by the Judge for the 
purpose: and in such case the jury shall answer such questions, 
and shall not give any verdict.”

At tin- trial the learned County Court Judge seems to have 
intended to leave the matter to the jury generally; but, after his 
charge was concluded, it was decided to submit questions to tin- 
jury. Considerable discussion took place between the Judge and 
counsel as to the questions to be submitted, but at length they 
took the form we have seen. Objection was taken to QQ. 9 
and 10, but overruled, the objection to question 9 being that 
it was matter of law and not matter of fact.

Again, an appeal being against the judgment and not against 
the reasons for it, the precise form of the judgment must be re
garded. It is simply for a return of the two unpaid notes (and 
costs) without any other relief to either party. No judgment 
is given for the return of the money paid in the Division Court 
action, and rightly so. Ever since Marriott v. Hampton 
(1797). 7 T.lt. 269, it has been consistently held that where an 
action is brought in good faith, and money is paid by the defend
ant and with his.eyes open in order to settle it. he cannot re 
cover the money back: Hamit t v. lUehardson ( 18J3), 9 Bing 
644: Davit v. Haltin' (1871), L it. 6 Q.B. 687, at p. 692. per 
Lush. J. ; Moore v. Vestry of Fulham, |1895| 1 Q.B. 399. And 
lie is not at all assisted by the fact that the payment is “under
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ont. protest:” Brown v. McKinally (1795), 1 Esp. 279; Davis v.
S. C. Hedges, supra, at p. 092 ; hoc also Cushen v. ('itif of Hamilton

(Hldweil (1902), 4 O.L.R. 205. If the claim be fraudulent, the result is
r. different : Duke d< Cad aval v. Collins (1830), 4 A. & E. 858 ;

PwTcT Th'""as '• lln“' " (1876), 1 Q.li.U. 714, at p. 722.
Ridden, j. The judgment for return of the notes can, in my view, lie 

supported only on a rescission of the written contract, into 
which admittedly the plaintiff entered on the 20th March, 1912, 
the former contract of the 12th February having already gone 
by the board. Subject to what will be said later, the notes can
not be returnable under the terms of the contract itself, be
cause it has been found that the engine was in accordance with 
the contract. The finding that the engine is in accordance with 
the contract is fully borne out by the evidence. Braddon, the 
maker of the engine, who has made between 2,500 and 3,000, 
tested it late in February or early in March, and it developed 
12 4 5 horse power, and says that, unless the adjustments were 
improperly changed, it would be better in the fall, and that, if 
it has not been ill-used, it will now develope 12 II.P. Ilall, a 
machinist and gasoline expert, tested it before it left the factory, 
and found it 12 4/5 II.P. He says that, with fair usage, it 
ought to increase in power. It is true that Arckley, from the 
School of Practical Science, found, when he tested it, that it 
shewed only 7 7, 10, but he does not seem to find fault with the 
method of testing at the shop ; and it may be that some adjust
ment was necessary before his test, which he did not make. At 
all events, the case was fairly one for the jury, and it was left 
to them by the Court after a charge unexceptionable in this 
respect. The article supplied answered then the description by 
which it was ordered, “one 12 II.1‘. portable engine,” and there 
is no fundamental misdescription.

The warranty reads: “This implement is made of good 
material and with proper management it is capable of doing 
good work.” No fault is found with the material; that it 
could and did do good work is plain. While at first there was 
some dissatisfaction, after a “jack” had been supplied it was 
satisfactory (p. 29); it would do grinding (p. 30); and eut
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wood (p. 14). It was only when it came to filling the silo that 
the engine was found not up to what was expected, and that only 
because of want of sufficient power. The jury were perfectly 
justified in finding, as they have found in effect, that the engine 
answered the description and the warranty, hut that the work of 
filling silos required more than 12 II.P. It was suggested that 
the warranty that the engine was “capable of doing good work” 
might mean “capable of filling silos;” that, however, in my 
view, cannot be the case. The trouble about filling silos was 
not the manner in which an engine might work but the amount 
of power it developed, and the representation that it would 
fill silos is not as to its manner of working, but as to its power. 
In the circumstances of this case, “capable of doing good work” 
must mean “capable of doing well the work of a 12 II.P. 
engine.”

If, however, the contention should prevail, the plaintiff is 
met by the difficulty spoken of at the trial.

The agreement reads: “The purchaser shall have one day 
to give it a fair trial, and if it should not work well he is to give 
written notice . . . and allow reasonable time to get to it 
and remedy the defects . . . when if it cannot be made to 
do good work, lie shall return it to the place where received, 
free of charge, in as good a condition as when received, except 
the natural wear, and a new implement will he given" in its 
place or the notes and money, if given, will be refunded.”

Even if we assume that all the use made of the machine at 
various times by the plaintiff, before his trial in October, did 
not exhaust the “one day to give it a fair trial;” assuming also 
that the jury meant by their answer to the question that the 
“one day” was “one day in the fall at tilling a silo,” and that it 
was so agreed, and not simply “understood” by the plaintiff; as
suming, further, that they were justified in so finding, and that 
such an agreement would be effective—the plaintiff was first to 
give notice, which he did; and then, when it was found that the 
engine was not capable of doing good work, he was to return 
it, free of charge, to the station, in as good condition as when re
ceived; then, and only then, the defendants were either to give 
him another engine or return him his notes. No complaint can
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be made (in the plaintiff’s view of his bargain) that the defend
ants had not by the 19th November a reasonable time to “remedy 
the defects,” and their letter of the 30th October was such as 
to entitle the plaintiff to say that the engine could “not be made 
to do good work.” lie was consequently in the position, in this 
view, of being entitled to take the engine to Holton free of 
charge, lie does not take it to Holton; he calls upon the defend
ants “to take it back,” and says: “Unless you take it back and 
return our notes or give us an engine that will sufficiently 
answer our purpose, we will seek our remedy in Court.” There 
is nowhere an offer to take the engine, free of charge, to Holton. 
The defendants, on the 20th November, assert their position 
that the engine is as sold, and request payment, but offer to 
make a new bargain for another engine. They do not say or 
suggest that the plaintiff need not deliver the engine at Holton 
if for any reason lie is entitled or called upon to do so. The 
plaintiff makes even more clear in his next letter what his posi
tion is: “If you return the notes, we will return the engine to 
you. If you will not do this,” an action will lie brought; thus 
making the return of the notes the condition precedent instead 
of the consequence of returning the engine. There is nothing 
further said about returning the engine till action brought. On 
the lltli January, 1913, the solicitor writes: “My instructions 
are to commence proceedings against you unless you return the 
notes and make good the loss we have sustained;” but there is 
no offer to take the engine to Holton. Even when action is 
brought, the statement of claim does not contain an offer to take 
the engine to Holton, or even an unconditional offer to re
turn it, but (par. 10) “the plaintiff now offers to return the 
said engine upon receiving the moneys paid by him and the pro
missory notes given by him to the defendants therefor.” We 
have seen that in no case is he entitled to receive back the money 
he paid; this offer lias the double objection that it is conditional, 
and conditional on a condition which the plaintiff has no right 
to in any case.

No doubt, “a positive absolute refusal by one party to carry 
out the contract is, in itself, a breach of the contract on his 
part, and dispenses the other party from the useless formality
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of tendering the performance of a condition precedent:” 0NT 
McCowan v. Mat key (1901), 22 C.L.T. Oec.N. 100;* but it must s.c
be something of a positive unequivocal character, equivalent (’AL,)WKiL
to a statement by the one that, even if the other sliouhl perform ».

Cocks ii i*tthis part, he himself would not perform his. Such a case was pU)W c„ 
Wither» v. Iteynold» (1831), 2 B. & Ad. 882. where the sub- 
stance was, “You may bring your straw, hut I will not pay you 
upon delivery, as under the contract I ought to do.” Hut 
everything which the one party may consider to be a breach of 
the contract or a waiver of a condition precedent is not so; 
there must be something unequivocal and clear. The authorities 
are summed up in Mersey Steel and Iron Co. v. Saylor He mon 
d- Co. (1884), 9 App. Cas. 434.

Under the contract, the plaintiff must draw the engine to 
Holton, a matter which would cost the defendants some ex
pense ; he must give the defendants a reasonable time to examine 
the engine, to determine whether it was in fact in as good a con
dition as when received, except the natural wear (I sherwood v.
Whitmore (1843), 11 M. & W. 347) ; and then the defendants 
would he bound either to give him another engine or return his 
notes, llow can it be said that there was a waiver of all this— 
the offer, so far as it went, never going beyond an offer for them 
to take the engine where it was?

The return of the notes can, as I have said, only be awarded 
following a rescission of the agreement. The jury have found 
that an innocent misrepresentation on the part of the defend
ants’ agents brought about the contract. I think that the first 
branch of this finding may he supported; i.c., (1) that the con
tract was procured by misrepresentation.

The defendants are bound by the misrepresentation of their 
agent in the course of his employment, even if fraudulent : Lloyd 
v. Grace Smith iV Co., 11912) A.C. 716; and “where rescission is 
claimed it is only necessary to prove that there was misrepre
sentation ; then, however honestly it may have been made, how
ever free from blame the person who made it. the contract.

’Also reported in l.'l Mini. L.lt. 590, sub nom. Md'oiran v. McKay.
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having boon obtained by misrepresentation, cannot stand:” 
per Lord Ilerschell in Derry v. Peek (1889), 14 App. Cas. 337, 
at p. 3f>9.

But, where the misrepresentation is innocent, ‘‘it is not a 
ground for rescission, unless it was such as that there is a com
plete difference in substance between the thing bargained for 
and that obtained so as to constitute a failure of consideration 
per Armour, C.J., in Northcy Manufacturing Co. v. Sanders, 
31 O.R. 47.1, at p. 478, referring to Kmnedy v. Panama, etc., 
Mad To. (18(17), L.R. 2 Q.B. 580. Other cases are Mackay v. 
Pick (1881), 6 App. Vas. 251, at p. 26.1, per Lord Blackburn; 
Lagunas Nitrate Co. v. Lagunas Syndicate, 11890] 2 Ch. 392 ; 
Seddon v. North Pastern Salt Co., 1190.1] 1 Ch. 326. This law 
has never been questioned, and it is quite settled.

Unless we are prepared to overrule the judgment of the 
very strong Court which decided Northcy Manufacturing Co. v. 
Sanders, 31 O.R. 475, we must hold that such a representation 
as was made in the present case is not sufficient ground for 
rescission. A one horse power engine was bought on a contract 
not dissimilar to the present. It was ‘‘subject to the following 
warranty and agreement,” as this is ‘‘subject to the clause of 
warranty and agreement endorsed hereonit was “made of 
good material and with proper management . . . capable
of doing good work,” as this is; trial, notice, etc., were the 
same ; the property was not to pass till full payment, etc. etc. 
(see p. 479) ; there, as here, after the warranty appeared: “No 
agent has authority to change the above warranty.” The con
tract had been induced by the representation “that the engine 
in question would do the work required by the defendant to he 
done in the matter of pumping sufficient water for his stock 
. . .it was deficient in power, and could not pump suffi 
oient water. McDougall, Co.C.J., held that “there was no right 
. . . to rescind the contract except upon the terms of the 
(written) warranty;” and this was affirmed by a Divisional 
Court (Armour, C.J., and Falconbridge and Street, JJ.) ; “nor 
were the representations, if made, such representations as would 
enable the defendant to rescind the contract” (p. 478.)

The case in the Court of Appeal of Canadian Cas Power and
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Launches Limited v. Orr Brothers Limited, 23 O.L.R. (>l(i, is 
cited as laying down the law differently. The defendants had 
bought on a written contract signed by them under circum
stances not wholly dissimilar to those in the present case ; and 
the Court, Cluto, J., and the Court of Appeal, held that there 
was an implied representation (or warranty) that the dynamo 
was to lie fit for the purpose for which it was bought. There 
the purpose required a noiseless engine, producing steady elec
tric light. Here tin* purpose requires a strong engine produc
ing power sufficient to fill a silo. 1 am unable to distinguish 
the eases : there are minute differences, hut subtle distinctions 
are not to he drawn in ordinary business transactions. So far 
as tin- case differs from the Northcy case, it must he taken to 
have overruled it. Alahastine Co. of Baris Limited v. Canada 
Producer and Cos l-'nyim, 8 D.L.R. 40.1. 4 O.W.N. 480. and 
Bishr v. Canadian Fairbanks Co., 8 D.L.R. 300. are in tin- 
same direction. These cases seem to establish that, if the article 
supplied will not do what it was bought for, the purchaser may 
rescind the contract.

Granting that the right to rescind did at any time ac
crue, I think that the plaintiff, by his conduct, has lost 
it. His claim is. that he was induced to believe that the engine 
would fill a silo. As early as the 29th October, he knew that it 
would not. and so said. He knew as early as the end of October 
that the defendants asserted that they had made no guarantee 
that the engine would do the work required. Then he should 
have taken his stand, “The contract is void, the engine is 
yours,” and stuck to it. He does not do that. lie first claims 
his notes or a new engine, i.e., under the contract ; and then, 
when that is not acceded to, he treats the engine as his own by 
having it tested, i.e., worked sufficiently to shew its horse power 
by an outsider. He had no right to do this unless the con
tract was in force; and Ik* thereby asserted the existence of the 
contract; in other words, he dealt with the engine in a manner 
inconsistent with the rescission of the contract. The letter of 
the 11th January is consistent with this view rather than with 
the view that he considered the contract at an end. When he 
discovered (if he did discover) by the expert’s test that the
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engine was not 12 II.P.. this did not give a new right to rescind: 
Campbell v. Finning (1834), 1 A. & E. 40, at p. 43; Walton v. 
Simpson (1884), 6 O K. 213; Webb v. Roberts (1908), 16 O.L.R. 
279. Moreover, the jury have found that the engine was 12 II.P.

The above would be sufficient to dispose of the appeal from 
the judgment as it stands; but it must not be forgotten that 
the action is in the alternative form; either for rescission with 
consequent relief, or for damages for breach of warranty; and, 
if the later claim could succeed, we should, in allowing the ap
peal. either find the damages or direct a reference on that matter.

The jury have found that an agreement was made that this 
engine would be capable of tilling silos; and the learned County 
Court Judge in beginning his charge told them: “In this case 
the plaintiff wishes to recover on a written agreement and on 
a collateral verbal agreement; that is, an agreement made at 
the same time and not embodied in the written agreement.”

Nothing is better established than that where a description or 
representation is made coneerning the subject-matter of a con
tract, which, being untrue, entitles the purchaser to rescind 
the contract, if In* receives the article sold and deals with it 
in such a way as to lose the right to rescind, that description or 
representation becomes a stipulation by way of agreement, for 
the breach of which compensation may be sought in damages: 
Bchn v. Bumcss (1863), 3 B. & S. 751 (Cam. Scacc). See cases 
cited in New Hamburg Manufacturing (Jo. v. Webb. 23 O.L.R. 
44, at pp. 53, 54.

Such a stipulation, however, has no such effect “unless the 
representation was made fraudulently, either by reason of its 
being made with a knowledge of its untruth, or by reason of its 
being made dishonestly, with a reckless ignorance whether it was 
true or untrue:” Bchn v. Bumcss, 3 B. & S. 751 (head-note); 
Newbiggitig v. Adam (1886), 34 Ch.D. 582, at p. 592, per Bowen, 
L.J. ; Adam v. Ncwbigging (1888), 13 App. Cas. 308; Whitting
ton v. Scale Hague, [1900] W.N. 31.

Here the jury have found that the actual misrepresentation 
by the agent was not fraudulent; this express representation 
must prevent any implied representation in the same matter. 
“Exprcssum facit cessarc taciturn.” The only stipulation that
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whs made was (say the jury) innocent, and was not such as 
that under the authorities an action could be founded thereon.

We have not to deal with the question as to whether the evi
dence of such oral representation was properly received. That 
I understand to have concluded by the judgment of the Court 
ot Appeal in the ease in 23 O.L.R. ; otherwise we might have 
had trouble with Ellis v. Abril (1884), 10 A H. 226; lit Its \. 
Smith (1888-9), 15 O R. 413, 16 A.It. 421; McXceky v. Ale 
Williams (1886). Id A.It. 324 : Saicyi r iV Massey Co. v. Ritchie 
(1910), 43 S.C.R. 614.

Xor is there any difficulty in the plaintiff’s way from the 
Division Court action. There was no adjudication by a Court 
as to his rights, and his voluntary payment only deprived 
him of so much money without the chance of recovering it back.

On the ease as it stands the appeal should he allowed with 
costs and the action dismissed with costs.

Hut there are two matters that require consideration :
(1) The jury have found (A. 7), on evidence which is 

sufficient, that “the agents stated that the engine would cut 
corn and fill the silo,” as is sworn to by the plaintiff (p. 14). 
The agent McIntosh says (p. 65) “that the engine was not 
big enough(p. 61) that he “never asserted that twelve horse 
power would run a blower;” (p. 65) that he did not know the 
plaintiff wanted it to fill a silo; (p. 66) that “there was noth
ing said about what power was required for or what it would 
do;” and (p. 71) “I knew it wouldn’t cut the corn.”

On this evidence if must be manifest that, if McIntosh made 
the representation the jury find he did make, he made it know
ing that it was untrue. This is fraud. The answers of tin- 
jury are not satisfactory, although perhaps not absolutely con
tradictory.

It is true that fraud is not charged in the pleadings; even 
before us no amendment was asked for ; and it is not too 
much to require any one who intends to charge another with 
fraud or dishonesty to take the responsibility of making that 
charge in plain terms: Loir v. Cathrir, | 1 î)091 A.C. 278. at p. 282, 
per Lord Lorcburn, L.<\: Hadenach v. Inylis ( 1913), 29 O.L.R.
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of failure to prove fraud, he may suffer in respect of costs. 
This practice is not to he fully ' and a plaintiff must
not expect to be allowed to amend as of right.

Riddell, J. If. however, the plaintiff is willing squarely to take the 
attitude on the record that the defendants were guilty of fraud,
1 think lie may have an opportunity of doing so. If he elects 
to do this, the judgment below will be set aside and a new trial 
ordered ; costs of the former trial and this appeal to be in the 
cause, unless otherwise ordered by the trial Judge. If such an 
election be made, the other matter referred to may be fully 
developed, i.c., a few days after the second contract was 
written, the agents of the defendants were desirous of obtain
ing the notes promised; the plaintiff demurred, and, as he says, 
was promised (in effect) that the defendants would make the 
engine right, whereupon lie gave the notes.

The facts as to this are not fully brought out, and we express 
no opinion ; but the plaintiff may, if he is so ad
vised, set up in his amended pleadings a new contract entered 
into at that time.

If the option we offer the plaintiff be not accepted, the ap
peal should be allowed and the action dismissed, both with costs.

That an action lies for fraud, even when the contract is not 
set aside, appears from such eases as S. Pearson tV Son Limited 
v. Dublin (Corporation, 11907] A.C. 351.

Unlock, C.J.Ex. 
Sutherland, J.

Mr lock, C.J.Ex., and Sutherland, J., agreed in the result.

Leitrh, .1. Lkitch, J., agreed with Riddell, J.

Judgment acvordinglg.
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DE ST. AUBIN v BINET. IMF.

■fin.ii<il 1 'mu ni i I In of lhi I’rii/i Council. I.onl M mil Ion. I.uni Sniunci, Sir |> (< 
Charles Fitzpatrick, ami Sir Arthur Clin mull. .Inly 27. ID 14.

1. Hills ami noti:s ig Y II—147) — 111m:\v.vi.s — Takkn as coi.i.atckai. 
sk« i kit y—Oku. in ai. xm> ioh sa m i iikiit iioi.ihxii otiikh car

A •■mivwul'’ nf ii innmisstii) nuti> umlvr tin- tvrms uf a siviirilx 
given in respect nf it*. ciiilnrriciiiciit is nut necessarily restricted tu an 
other note inailc by the same parties, but may lx-shewn bx tin- attendant 
circumstances tu include within tin* protection of tin1 security. tli«* pro 
mi saury not** of another party ; this result will follow where tin* lat 
1er hail reevixed tin* hvni'lit of tIn- original transaction ami xxas oh 
taiiii'il to substitute his ilirvvt obligation for the lirst note as a eon 
tinuation of the original transaction and not with any intention of 
creating a novation, and where the endorser of the original note had 
endorsed the substituted note on the faith of such security with the 
concurrence of all the parties.

I Ile SI. Aubin \. Hind, 22 Que. K.H. 504. a Hi r tiled. |

• Appeal by the plaintiff from the judgment in appeal of Que- statement 
bee King's Bench, involving the effect of a renewal note alleged 
to have been taken as collateral security for an antecedent debt 
evidenced by an original note, and holding liable certain parties 
to the original note who had not actually executed the renewal.

The appeal was dismissed.

The judgment of the Board was delivered by

Lord Sumni:u:—Madame Georges St. Pierre sues in her ix>rdsumm-r 
maiden name of De St. Aubin for a declaration that an instru
ment. which she made in favour of the defendant, dated August 
27. H10Î). is void and should be annulled. Both before the trial 
Judge and in the Court of King’s Bench for the Province of 
Quebec (Cross. .1., dissenting), she failed.

At Praserville, in the district of Kamouraska. a business was 
carried on in the name of Georges St. Pierre et Cie., which be
longed to this lady, but was managed for her by her husband.
It is not clear what it was. though it is vaguely described as that 
of contractors. Monsieur St. Pierre held a power of attorney 
from his wife of limited scope, dated September 20. 1884. and 
on January til. 1802, she made a declaration, as a married wo
man with separate estate, that she was solely responsible for the 
purchases, sales and transactions of her husband on her behalf 
under the signature of “Georges St. Pierre et Cie."
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On February II. 1909, Georges St. Pierre et Gie. and six 
other firms or persons formed a company railed the “ F rase r- 
ville Navigation Go.. Ltd.,” of which Georges St. Pierre was to 
he sole manager, and it was duly incorporated. Its capital was 
five hundred shares of .$100 each, and in the first instance $4,900 
was subscribed, $2,000 by Georges St. Pierre et Gie., and the 
rest by four other parties. This company owned the S.S. “Can
ada,” and traded or tried to trade with her.

Within three or four months the company was in want of 
money for the payment of sundry debts. Georges St. Pierre, as 
manager of the company, applied to the defendant on its behalf 
for a loan of $12.000 dollars, and in the result, money was pro
cured for its necessities in the following way. On August 2f>, 
1909, the plaintiff’s husband, signing on her behalf as Georges 
St. Pierre et Gie., made a promissory note at four months, pay
able to the order of the defendant for $12,000. and the defen
dant endorsed it payable to the order of La Banque Nationale, 
which bank he had ascertained to be willing to discount paper 
endorsed by him. Both Georges St. Pierre et Gie. ami the 
Frascrville Navigation Go. had accounts with this bank. On 
the same day the note was discounted and the proceeds were 
credited to the account of Georges St. Pierre et Gie.. and were 
then all applied by various withdrawals to the purposes of the 
company. In a few weeks the money was exhausted. The defend
ant was informed that the money was wanted for the purposes 
of the company, but he took no part in its disbursement.

On the same 25th August, 1909, the company passed a re
solution granting to Georges St. Pierre et Gie. a lien on the 
“Canada” in consideration of the sum thus furnished to the 
company by that firm, and on the following day a mortgage of 
the ship for $12,000 was granted to the plaintiff personally, 
which she registered on September 17, and subsequently trans
ferred to the defendant, but not until March 12, 1910.

Having thus secured herself, the plaintiff proceeded to secure 
the defendant. She was principal debtor to the bank as holder 
of her promissory note, and the defendant had endorsed it and 
had made himself liable to the bank as her surety. Though the
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object of borrowing the money and its destination were known IMP 
to all parties, this fact did not alter the relations between the ne.
plaintiff and the defendant, nor were they modified by the rights ijjTsr
which the plaintiff had as a general creditor against the com- Aubin

pony. For the purposes of this case, as between the plaintiff binkt

and the defendant, the rules of law which govern the relations , *----
l.oril Sunim-

of co-sureties inter sc, or the liabilities of sureties after dealings 
between principal debtor and principal creditor, are neither ap
plicable nor afford any useful analogy.

On August 27. 1909, the plaintiff signed and gave to the de
fendant an instrument called a "vente a réméré.” Its terms 
arc in some respects special anti must be scrutinized. Its nature 
and use are well-known. Though in form a contract of sale, it 
operates when so intended as a security, and the contract is subi 
jeet to be annulled by redemption. It is common ground, that 
in the present case it was only intended to be a security. The 
question here is for what was it a security? and the answer to 
this question is the crux of this appeal. I'pon it depend the 
plaintiff’s claim to have the security annulled as spent and the 
defendant’s claim to retain it and have the benefit of it as a con
tinuing security.

The condition of redemption in this instrument of "vente” 
is thus expressed

Knlln cette vente est fait** awe ltWive i-l faculté <!«• In part <le la dite 
Danir wmlerchKi» «le réméiér lea premisae* alia-vendues il’liui en deux ans, 
en par lu dite Dame vendereaae lemliinoaniit le «lit acquéreur «lu «lit prix 
de vente avir intérêt au taux «h* six pour cent par année.

The “prix de vente” is named in tin- earlier part of the in
strument as $12,000.

The plaintiff, “la dite Dame venderesse,” has never paid to 
the “acquéreur,” the defendant, the named sum of $12,000, but 
she pleads that the “vente a réméré” was given to secure the de
fendant for his endorsement of the promissory note of (leorges 
St. Pierre et Cie., that he is no longer liable for his endorsement 
of that or any note made by that firm, and that the liability be
ing extinguished the security is discharged. This it is for her to 
make out. Some reliance was placed on an answer given by the 
defendant in re-examination.
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“D- Mais la garantir que vous donnaient (leorgrs St. Pierre 
et ( 'ie. e'était en garantie des douze mille piastres qui étaient dé

Dr St. 
Aubin

posées ou devaient être déposées pour la Fraserville Navigation 
<’o.?

III NKT. “A. ("était en garantie d’un billet pour mon endossement
l-onl Sumner. sur un billet et dont le produit devait aller à la Fraservillc Navi

gation ( 'o. * ’
In their Lordships' opinion this answer carries matters no 

further. It is in accordance with the facts as far as it goes, but 
it did not purport to be an admission of the plaintiff’s conten
tion. and even if it could be pressed so far as to make it a state
ment of the exact transaction, which the “vente a réméré" was 
to secure, it would at most be a layman's opinion on a legal 
question and a very uncertain one into the bargain.

The consideration moving from the defendant is stated in 
the instrument in a two-fold form, first as a purchase price of 
$12.000 in j/rrst nli, “argent courant que la dite Dame venderesse 
reconnaît avoir reçues du dit Sieur (1. A. Binet dont quittance." 
and secondly as a promise by the defendant dr fuium “à endos
ser les billets de la dite Dame venderesse et leurs renouvelle 
incuts, jusqu a concurrence de la dite somme de douze mille 
piastres, et ce jusqu'à l‘expiration du dit réméré, c'est-à-dire 
pendant deux ans." Kxeept perhaps for the expression “argent 
courant " there is nothing substantially mis-stated here. The 
plaintiff's contention is (1) that the obligation secured by the 
“vente a réméré" was limited to her obligation towards the «le 
fendant, arising because be had become endorser and guarantor 
of promissory note of August 2*>. 1909, and of such other notes 
of her making as were "renouvellements" of it; and (2) that 
on May 2, 1910, a transaction took place, by which she was dis
charged from any obligation on any promissory notes of her 
making, and so, her obligation being discharged, there was noth
ing further for the defendant to guarantee, and her security so 
given him, to wit the “vente a réméré." was therefore spent. 
True, that the plaintiff's discharge was entirely at the defen
dant's expense, and that he had no intention of discharging her
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and no notion that lie could be said to have done so. Still, if 
lie did not appreciate the legal consequences of his act. that is 
his affair.

Their Lordships are not concerned to examine how far. if at 
all. the first of these propositions needs to he amended, for thex 
are of opinion that both the Courts below were right in holding 
that the second proposition is wrong. The material facts are 
these. The promissory note of August 2f>. fell due on Decem
ber 28, 1 DUD. ami was renewed by another four months' note, 
made by (leorges St. Lierre cl t ie., endorsed by the defendant 
and delivered to thr Banque Nationale as before. This note had 
to be met on May 2. 1910. It was not convenient for the I’Yaser 
ville Navigation Co. to repn> the plaintiff's loan. Its business 
was going from bad to worse. M. Binet, who had now become a 
shareholder, had lent it considerable sums and its steamer was 
mortgaged several times over, it was equally inconvenient for 
(leorges St. Lierre et Cic. to meet the note, but fortunately tin- 
bank was not pressing either the company or the linn. St. 
Lierre went to the bank with a blank form of promissory note, 
presumably to renew the note just maturing on behalf of the 
firm. The bank manager suggested that the name of the bYascr 
ville Navigation Co. should be substituted for that of (leorges 
St. Lierre et Lie. as makers of the new note. St. Lierre signed 
as the company's manager without objection, sending also for 
M. Hamel, the president of the company, who came obediently 
and signed it with St. Lierre for the company. St. Lierre says he 
did not know why In- was asked to do this, but lie can linrdh 
have failed to see that the change was for the firm's benefit, and 
to understand tin* reason for it. The bank manager said that 
he made the suggestion to St. Lierre, and explained why. and 
the trial .fudge accepted his evidence. The reason was this. If 
the note was made by the firm, the bank, on discounting it. 
would charge its amount to (leorges St. Lierre et ( 'ie.. and pro 
Inulo would put the account in debit or at least its
credit balance, and so limit the amount of further accommodo- 
1 ion that it could give to the firm. The bank manager knew that 
the original advance had gone to the company, and that no fresh 
advance was in contemplation, lie knew that the defendant
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had endorsed so that the advance might he made on the credit 
of his endorsement, and he knew that the defendant held secur
ity from the plaintiff. In making his proposal he had no idea of 
altering the legal relationships or liabilities of the parties. He 
simply saw his way to enlarging the margin of credit of Georges 
St. Pierre et Cie., and so increasing his hank's turnover. No 
doubt the prospect of further credit attracted St. Pierre also. 
Accordingly the new note was made without the name of Georges 
St. Pierre et rie. appearing on it. and the old one of December 
28. 1909. was returned by the bank to St. Pierre. The manager 
afterwards sent for the defendant and pointed out the change in 
the maker’s name, and the defendant endorsed the new note 
without objection. It was afterwards renewed once or twice, 
and then the defendant had to meet it, for the company had be
come insolvent.

In this transaction St. Pierre acted partly as the plaintiff's 
business manager and attorney, and partly as the company’s 
treasurer and gérant. In the first capacity he went to give a re
newal note, and brought away the old one; he signed the new 
note in the second capacity. If the trial Judge had expressly 
found as a fact that he assented to what was done as manager 
of Georges St. Pierre et Tic., that is as agent for his wife, and 
that his knowledge of what was done was his wife’s knowledge, 
the finding would have been warranted by the evidence, and 
could not have been impeached. The knowledge and assent ob
viously extended to the request subsequently made to the defen
dant to endorse the new note, for without that endorsement the 
new note was valueless, and it was explained to him that the 
only change to bo made was the substitution of the company’s 
name for that of Georges St. Pierre et Cie. In substance this 
finding is involved in the actual finding of the trial Judge. It 
is certain that for more than six months St. Pierre had no idea 
that his wife’s obligation or the defendant’s rights upon the 
“vente a réméré” had been affected by what had passed. He 
wrote letters to the defendant on July JO and September 30, 
1010. which substantially recognized the original obligation as 
subsisting. He and his wife were parties to an “acte” on De-
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cember 15, 1910, which formally recognized it. In fact, the 
plaintiff’s present point was obviously suggested by her lawyer 
some time after that day and before December *24. and was then 
put before the defendant to the latter's great surprise. Further, 
on November 9, 1910, the defendant again and for the last time, 
endorsed the Frascrville Navigation Co.’s note for $12,000 in re
newal of the note of May 2. and if the trial Judge had found as 
a fact that this was done in reliance on the representation in 
St. Pierre’s letter of September 30, that “notre billet de $12.- 
•000" was a subsisting obligation, and that In- wrote as man
ager of the business of Georges St. Pierre et Cie.. the makers of 
the original note, and so estopped the plaintiff, the owner of the 
business and the principal of Georges St. Pierre, from denying 
that it subsisted, that finding also would have been unimpeach
able.

What the trial Judge actually found is thus expressed in 
the judgment of the Court on June 20, 1911 :—

( 'onsidérnnt que lv défendeur n endossé, tel «jiio voulu pur Pacte, les 
billets au montant eliaeun de *12.000 <le la demanderesse et leurs renouvelle
ments. et en particulier celui du 2 mai lain, comme il avait endossé ceux 
du 26 août et du 28 décembre I1MM»

Considérant que le billet du 2 mai 1010 ira pas fait novation entre le 
défendeur et la demanderesse des deux précédents, mais il était un re
nouvellement des précédents aux termes et dans le sens du dit acte du 27 
août 1900 ... et considérant que l’endossement donné par le défendeur 
au dit billet du 2 mai 1910 et aux renouvellements de eelui-ei a continué 
d'étre et est encore sous la garantie prise par le dit défendeur par le dit 
acte du 27 août 1009.

And these findings were affirmed by the Court of King's 
Bench in Appeal, by a majority of four Judges to one. in the 
judgment of the Court on April 23, 1913.

In face of these concurrent findings, the onh questions of 
law open to the plaintiff’ are these : (a) was her liability to the 
bank upon the note of December 28, 1909, discharged as against 
the defendant by the making and delivery of the note of May 2. 
1910? and (6) was the endorsement of that note by the defen
dant the endorsement of a "renouvellement" of the plaintiff's 
original note of August 25, 1909, for $12.000. within the mean
ing of the “vente a réméré”?

Upon the first question it is to be observed that no actual
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authority was ever given by the defendant for the return of the 
note of December 28. 1909, to its maker so as to discharge it, 
nor is there any finding that, as against him, it was discharged ; 
but it is not necessary to examine the effect of this, for their 
Lordships agree with the Courts below that the answer to the 
second question is “yes.” It was argued that in the “vente a 
réméré, “renouvellement” meant and meant only a renewal of 
the first note in the strictest sense of renewal with the same 
names on the note. No doubt the word includes this, but the 
whole course of the case shews that, as a matter of interpreta
tion. it is not limited to this. The word, as a word, is apt to de
scribe the note of May 2. in its actual relation to its predeces
sors. The bank manager so uses it in his evidence on pages 121 
and 123, and the objection then taken on the plaintiff’s behalf 
is not that the word “renouvellement” is not apt to cover the 
substitution of the earlier note by the latter, but that the note 
speaks for itself and shews a change of maker whatever the legal 
effect of that may be. The plaintiff’s own counsel in cross-exam
ining the bank manager on page 12b, calls the note of May 2, 
1910. a “renouvellement,” and the judgment of the Court after 
the trial, and the notes of Mr. Justice Cimon, the trial Judge, 
and of Mr. Justice (Servais in the Appeal Court, shew that the 
word was, without question, considered apt and sufficient to de
scribe the transaction of May 2, in spite of the change in the. 
maker of the note. The original financial transaction was con
tinued. The old advance remained outstanding. The new note 
was a “renouvellement ” of tin1 old ones. The real point debated 
was whether the plaintiff’s liability terminated at that point of 
time, either because her note of December 28, 1909, was then dis
charged without any new liability being assumed, as the dis
sentient Judge thought, or because a true novation was brought 
about and the Fraserville Navigation Co.’s liability to the defen
dant was substituted for the plaintiff’s with the consent of all 
parties, a contention which both Courts rejected.

Their Lordships arc of opinion, that the note of May 2. 1910, 
being a “renouvellement” as that term is used in the ‘‘vente a 
réméré, the endorsement of it was such as the defendant was 
bound to give by his promise therein contained : that it was asked
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of him by the hunk mu nager with the consent, previously given, 
of the plaintiff's husband acting for her and within the scope of 
his authority as manager of her business; and that the defen
dant gave it on the faith of his being obliged to do so by the 
"vente a réméré, and of his being secured thereby ; that as. in 
consequence of this endorsement, he has had to pay the $12,000, 
which by endorsing the original note he enabled the plaintiff to 
obtain and by endorsing the notes lie enabled the
company, for which she obtained it. to retain, he is entitled to 
the benefit of the “vente a réméré by way of security for his 
reimbursement. They think, therefore, that the judgments of 
both the Courts below were right, and they will humbly advise 
His Majesty that this appeal ought to be dismissed with costs.

A J)/H UI dismissal.

SPORLE v. EDMONTON EXHIBITION ASSOCIATION

Sn/niinr t'uiirl. Svoll. Slum I. Sim hi oiim n ml Willnh, ././, 
October *21. I all.

1‘kizi eovi'KNTs ( § |—.*» i Exummox Association—llousi: HAci ( 'ox
DITIONN OF Ql'AI IFI CATION — "TKAIXFO” IN HPFCIFIFO IIIMTHUT 
All-.A N INO OF.

Where one of tin* conditions of a Imrse race livid in connection with 
an exhibition or fair conducted In an incorporated Exhibition Associa 
tion was that the race was open only to foals owned and foaled in 
Western Canada raced and trained in that, territory, the training re 
ferred to means the entire training of the horse, and if the horse 
which came in first was taken outside of the territory mentioned and 
trained elsewhere to any substantial extent, a disqualification resulted 
upon which the owner of the second horse in the race may recover by 
action the first prize awarded at the race to the owner of the dis 
qualified horse, although the plaintiff's protest made to the race 
officials was overruled by them, if the contestants are not shewn to 
have been subject to any rule or racing regulations making the deci 
sion of the race officials final.

\Sporlr v. iUliiiontuii Hrliiliilion I hhuiii.. If D.L.Il. Til!*, affirmed : 
.linns \. On 1111111111. 7 lf.C.II. f.*i2. distinguished: Mnrri/nt \ It mile rid,-. 
■I M. I W. 371. applied !

. in plaintiff's favour. 
14 D.L.R. 7(»9.

Appeal from judgment of Keck. .1 
Sporlr v. Edmonton Exhibition Assocn.

The appeal was dismissed.
Frank Ford, K.O.. and I. U. Unirait, for plaintiff, respondent. 
,/. ('. F. Jinirn, l\.( '.. and S. li. Woods, K.( for defendant, 

appellant.
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The judgment of the Court was delivered by

Stuart, *1. :—This is an appeal by the defendant from a judg
ment of Mr. .Justice Beck given in favour of the plaintiff against 
the defendant for the sum of $950.

The action is u somewhat unusual one. In his statement of 
claim the plaintiff alleges that during the year 1910 the defend
ant offerci as a purse to be raced (sic) at the Edmonton
Exhibition Association meeting. 1913, open to mares that were 
bred in 1909 for foals of 1910 ; that it was a condition of the race 
that the entry to the said race closed on N 1, 1910, and
that the said race was open only to foals owned and foaled in 
Canada west of the Great Lakes and raced and trained in the 
above territory ; that it was a further condition of the said race 
that the said sum of $1.000 be divided as follows: 60'; to the 
winner of the first money, 25' ; to the winner of the second 
money, and 15', to the winner of the third money, $100 to be 
added to the breeder of the dam of the winner; that the plaintiff 
entered two horses in the said race prior to November 1. 1910, 
namely, “Cyclone” and “Cylla Man”; that at the said Edmon
ton Exhibition Association meeting. 1913. the defendant per
mitted one J. C. B remuer, of Edmonton, to race a colt named 
“Ben More,” which was not entered for the said race on or 
prior to November 1. 1910. and notwithstanding that the said 
colt “Ben More” was trained and raced in the Vnitcd States of 
America, and awarded to the said colt “Ben More” first money ; 
that on August 13, 1913. and immediately after the said race 
was run, the plaintiff by notice in writing protested the 
of the first money to the said colt “Ben More”; that the plain
tiff’s horses, the said “Cyclone” and “Cylla Man” were 
awarded second and third money, whereas the plaintiff claims 
that the said colts should have been awarded first and second 
money ; that the plaintiff was the owner of the dam of the winner 
and that therefore the plaintiff claimed $950. In its statement 
of defence the defendant pleaded by denying all the allegations 
in the statement of claim and beyond these denials merely added 
the allegation “that the said colt ‘ Ben More’ was raced and 
trained in Canada west of the Great Lakes and that the said ‘Ben 
More’ was entitled to first money.’*

24

2680

7485
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l’poll those pleadings. which un» apparently characterized 
more by the technical words of the race track than by those of 
pleading, the parties went to trial. There was there no objection 
made by the defendants that the statement of claim disclosed no 
cause of action, although it is not there alleged oven that the 
plaintiff’s horse ran in the race at all. The ease was tried and 
was argued before us on appeal upon the basis of an alleged 
contract between the defendant and the plaintiff which was con
summated by the acceptance by the plaintiff of the general 
public offer made by the defendant. It is quite clear that both at 
the trial and before us the appellants assumed that the plaintiff 
would be entitled to bring an action for the prize money against 
the defendant and to succeed upon shewing the general public 
offer, the acceptance of it by the plaintiff by entering a qualified 
horse and running the race and winning it. if nothing more ap
peared. The real contest at the trial was over the question 
whether the plaintiff's horses really won the race, that is. 
whether they came in first and second among the qualified horses 
which entered the race, and this involved the enquiry whether 
the horse “Ben More” which came first in fact was a qualified 
horse according to the conditions of the race which were a 
term of the general contract. It was dearly assumed at the 
trial that if “Ben More” was not a qualified horse then the 
plaintiff’s horses won first and second place1 in the race and 
should have been awarded the first and second prizes. The ques
tion of “Ben Mores” disqualification was determined by the 
trial Judge in favour of the plaintiff, and he gave the plaintiff 
judgment for the amount of the first and second prizes and for 
the $100 offered to the owner of the dam of the winner.

It was the first ground of appeal that the learned trial Judge 
was wrong in deciding that the horse “Ben More” was not quali
fied according to the conditions of the race. Tin* matter turned 
upon the proper interpretation to be put upon the expression 
“trained in the above territory.” The fact was that for about two 
months in the early summer preceding the race “Ben More” had 
been sent to Cœur d’Alene, Idaho, in charge of some horsemen 
and had there undergone what the plaintiff alleged to have been
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Evidence of expert horsemen was given, and 1 think properly
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given, as to how the word “training” in such a ease would lie 
understood by horsemen taking part in such raves. In view of 
this evidence, and considering the evidence of what was actually 
done with the horse in Cœur d’Alene, 1 am of opinion that the 
learned Judge was right in his view that there had been train
ing in Idaho within the meaning of the condition. This, how
ever, was not very seriously contested by the appellants. But 
they contended that although there may have been training in 
Idaho, there had also been training in the stipulated territory and 
that, therefore, the condition was fulfilled. The condition read 
as follows:—

( oxniTioxs of Race,
I'm foal* ul‘ IlHO—o|m*ii only lu funis owned ami foaled in Canada, 

west < f (heal Lakes, rami and trained in tin- above territory.

The view taken by the trial Judge was that by the expression 
“trained in the above territory” it was meant to be stipulated 
that the entire training, looked upon as a single indivisible and 
continuous operation, should have taken place in the territory 
mentioned, and that, inasmuch as it was shewn that a substantial 
portion of the training undergone by the horse had taken place 
in Idaho, therefore, the condition had not been fulfilled. Speak
ing at the end of the plaintiffs case during the trial the learned 
Judge said :—

Trained means. 1 think, in this condition, the entire training. It seems 
to me that if the horse was trained down in Ctvur d’Alene to any extent, to 
any substantial extent, that there was a breach of the condition.

And he acted upon that view in giving the plaintiff judgment at 
the end of the trial. With that view 1 entirely concur. It is 
scarcely necessary to travel outside the terms of the offer itself, 
an offer made by an Exhibition Association, one of those associa
tions with whose objects every one is familiar, to discern the pur
pose of the offer which was made. The horse had to be “foaled, 
owned, raced and trained in the territory.” The purpose to en
courage local horse owners is revealed in the very language of 
that offer. Evidence was given, however, of the origin of the 
offer, of how it came to be made and of the purpose of it. It
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seems to me that, assuming that the meaning of the words in 
question is uncertain or ambiguous, evidence was admissible, not 
for the purpose of shewing any individual agreement between 
the plaintiff and the defendants nor for the purpose of getting 
any direct prior parol expression of meaning or inten
tion before the Court, but simply to shew the surrounding 
circumstances, to shew why the defendants came to make the 
offer which they did and the purpose they were endeavouring 
to accomplish so that in tin- light of these surrounding circum
stances and of that purpose the Court might interpret the words 
they used in making the offer to the public. Any other inter
pretation than that adopted by the trial Judge would have made 
it possible to take a colt shortly after being foaled in the terri
tory to the Vnited States, have it trained there, passed from one 
hand to another and then shortly before the race* brought back, 
sold to a person here, trained for a day or so. and then qualified 
for the race. It is evident even from the document itself that 
this would have defeated the real purpose of the association. 
This first contention of the appellants must, therefore, in my 
opinion, fail.

The appellants also contended that the evidence shewed that 
the plaintiff had, by filing a protest with, and paying a protest 
fee of $"> to the officers of the association, thereby submitted him
self to their jurisdiction and could not now have recourse to the 
( 'ourts.

With regard to this contention, it is to be observed in the 
first place that there was no such contention raised at the trial 
and it is not referred to in the notice of appeal. In the second 
place, a similar argument could. 1 think, with much more force 
be advanced against the defendants who, when brought into a 
Court which certainly has a general jurisdiction to try and de
cide the rights of the parties to the contract themselves assented 
to having the matter determined there and fought it out upon 
the broad ground with which I have already dealt. Further
more. there is really nothing in the evidence to shew that the 
protest filed by the plaintiff amounted to anything more than an 
objection that the persons with whom he had made a contract
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wvrv not properly fulfilling it uevording to its terniN. Surely 
by Hueh a protest or objection a person does not bind himself to 
accept the decision of the person with whom he has contracted 
as to the question of the fulfilment of its terms. It is true a fee 
of $.”> was paid, hut there is nothing to shew significance of that
payment.

The contention i am now considering is really hut a form of 
the further contention that, although no amendment was asked 
for at the trial and none called for in the notice of appeal, the 
appellants should lie allowed to amend their defence by setting 
up the plea that
tin1 raw ami lIn* regulation* umlvr wliivli tin- ran- in i|inwlion wa* eon 
ducted looked to the determination of any such matter as is raised in this 
action being decided liy a committee of the association and that in fact, a 
protest hail been lodged and an application hail been made to such com
mittee to determine the matter in dispute in this action and that such 
committee had determined that the horse “Hen More" was not disqualified, 
but in fact was the winner of the race and that, such determination having 
been made, it was not competent for the ordinary Courts of justiee to 
reverse the same and that the plaintilV is estopped by his conduct from al 
leging otherwise.

This passage 1 have quoted is the form in which the appellants 
put their requested amendment in a communication tit the re
spondent e the hearing of the appeal. Upon the argument 
what was asked for was leave to amend and to go to a new trial 
upon a plea that the rules of the race provided that the decision 
of the judges or committee should he final. It is to he observed, 
however, that the proposed amendment as drafted does not so 
put the matter, hut merely uses the very mild expression that 
rules “looked fo the determination of the matter hv a com
mittee.”

There arc many difficulties in the way of the appellants. The 
eases cited in support of the application were either cases of 
applications before trial or, if on appeal, were cases in which the 
necessary facts had been proven at the trial, hut had unfor
tunately not been pleaded. The one exception is Jours v. Daven
port, 7 B.C.R. 452, hut in that case the fact was admitted upon 
the argument of the appeal. In the present ease the rules were 
not put in evidence. We do not know what they provide. We

46
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have wen now no assertion in any definite form that tliex. in 
fact, contain any such provision as it is sought to plead. .Indu
ing by tlie vagueness of tlie wording of the amendment as pro
posal in the communication referred to. I should think the pro
bability is that there is no such definite provision at all. In 
reality wo are asked to grant a new trial and allow an amend
ment merely upon the suggestion that the appellants may pos
sibly be able to establish the plea.

Furthermore, the matter was definitely referred to at the trial. 
It was suggested by the trial Judge and counsel for the appel
lants said, referring to the hearing of the protest by the com
mittee, “I do not suppose the hearing would be final.*’ In these 
circumstances I do not think the application should be allowed.

There is no doubt of the Court's jurisdiction to try such an 
action. In Manual v. lirmlnicl,, 2 M. & W. at p. 371. Parke. It., 
said :—

ALTA

S.C.
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1 lie stake, therefore, remains in the «Ivfemlaill’s hands until it lie drier 
mined by due course of law wlm is the winner—that is. by the stewards, 
if they are competent to determine it: if not. by » jniii.

In all the racing cases cited by the appellants there was 
proven a definite rule that the decision of the stewards should be 
final. In the present cant1 there was no such rule proven. And 
for reasons 1 have given I do not think any opportunity should 
now be given to offer such proof. The appellants are themselves 
really in the unfavourable position in which they seek to place 
the plaintiff. They submitted to the jurisdiction of the Court 
which undoubtedly had general jurisdiction to try such a matter 
and said nothing of the existence of another tribunal. They 
went to trial upon the substantial issue involved. They took 
their chance of a favourable decision. And now. when the deci
sion is unfavourable, they attempt to say, “Oh. there was another 
tribunal to which this matter was submitted and the < 'uni t should 
not try it at all." And even to substantiate their assertion that 
the Court had no jurisdiction, they neither allege nor in any way 
prove to the Court even by an affidavit the existence of a rule to 
the effect that the decision of the committee should be final.

I think, therefore, the appeal should be dismissed with costs.

48—18 IU..K.
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IMP. PETERS V. SINCLAIR.

PC. Juilirial Committee of tin Privy Council. Viscount Haldane, /,.( Lord Moulton.
Lordjiumner ami Sir Joshua Williams. Any ust 1. 1914.

1. Kasementh ü 11 A 5)—Right ok wa\ By express ti kms 1mi i.u a-
tion—Scope ok as to appartenant land.

A right of way will not pass by implication as appurtenant to the land 
specifically conveyed under the general words of conveyance which 
under the Transfer of Property Act (Ont.) include all ways, easements 
and appurtenances belonging to or appertaining to the land where tin 
strip over which the way is claimed adjoins the parcel specifically 
conveyed, and tin1 fee thereof was in the grantor, if the strip had not 
been in use as a way de facto to the specific parcel, although a right of 
way over it had been expressly granted to purchasers from the same 
grantor of lands on the other side of the strip and at the end of same.

[Peters v. Sinclair, 13 D.L.R. 468. 4s Call. S.C.R 97. affirmed on 
appeal.)

2. Highways < § 1 A 7)—Dedication Intention 1 asemi n i.~.
Dedication as a public street is not shewn in the absence of express 

grant as regards an unimproved strip forming a cut dr sac in a sub-divided 
tract by references to it in conveyances made by the common owner to 
purchasers of lots on one side thereof as a “street" over which an 
express right of way was granted to each, while no reference was made 
either to a street or right of way in the conveyance of land in one parcel 
abutting on the other side of such strip made by the common grantor.

[Peters v. Sinclair, 13 D.L.R. 49K, 48 Ctui. S.C.R. 97. affirmed on 
appeal.)

Statement Appeal by the defendant from the judgment in appeal of 
Supreme Court of Canada, Peters v. Sinclair, 13 D.L.R. 4(>8, 
denying defendant’s claim to a right of way either by implied 
grant or by dedication.

The appeal was dismissed.

The judgment of the Hoard was delivered by

Lord Sumner. Lord Sumner: -This was an action of trespass brought to 
determine the claim of the defendant to open a gate from his 
property into Aneroft Place in the City of Toronto (the solum 
of which belongs to the plaintiff in fee), and to pass freely, in and 
out. to Sherbourne St. and the rest of the city. In substance, 
the defendant’s case was either that Aneroft Place had been dedi
cated as a public street, or alternatively that he had a right of 
way over it. appurtenant to his house and grounds, resting on 
prescription. Thrice he was defeated ; before Sutherland. 
the trial Judge, in the Court of Appeal of Ontario, by the unani
mous judgment of four members of the Court, and in the Supreme 
Court of Canada, two members of that Court out of five dissenting.
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Three judgments of three Courts have decided that in fact there IMP;
was neither dedication nor user giving a right by prescription. I* <\
Leave to appeal to their Lordships’ Hoard was grantcid on the 
suggestion that the case raised important questions of law as to r. 
the right of purchasers of building plots to have access to the SIN< 1 UH 
roads adjoining them. No doubt such questions are of wide interest s"m"Pr' 
and considerable importance. if the facts raise them for decision, 
but whether they are raised or not is the real question in the 
present case. Aneroft Place is a cul dt sac about fifty feet wide 
and about thrice as long, which forms part of what was originally 
lot 22 on a certain registered plan of land in the outskirts of 
Toronto. Roughly its direction is east and west. The defendant's 
property is on its northern side. He derives his title to it by 
various mesne assignments from one McCully, to whom a Mrs.
Patrick sold it in 1887. The question on this appeal depends on 
the condition of Aneroft Place (then known as Rachael St.) and 
of the neighbouring plots in 1887. and on what McCully thought 
and was told about them at and before the time of the purchase.
The evidence on this question was but a small and very subordinate 
part of the whole case presented to the trial Judge.

Mrs. Patrick, or her deceased husband before her, had at 
one time owned the whole of lot No. 22. Before 1887 it had all 
been sold, except the site of Aneroft Place and the plot which 
McCully bought. Three separate plots had been created and 
disposed of, two on the south side of Aneroft Place and one which 
was reached from its eastern extremity, and all three enjoyed 
rights of way over it by express grants in which it was called a 
“street” or “road.” After the transaction with McCully. Mrs.
Patrick had no further interest in lot 22 except her ownership of 
the solum of Aneroft Place, which in itself as subject to these 
servitudes was probably of little or no value. Of course it was 
of value to the owners of the plots to the south and east of it, and 
in fact the respondent did, not long before his action was begun, 
get in Mrs. Patrick’s title to the site of Aneroft Place for a nominal 
consideration and claims it to be private and free from any servi
tude or right in favour of the defendant.

The argument for the appellant rests (a) on an estoppel in 
pais, consisting of parol statements made by Mrs. Patrick’s 
selling agent to Mr. McCully. his predecessor in title, just before
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the sale in 1887; (6) on an estoppel, arising at the same time, 
out of the alleged fact that this cut de sac then looked like a street 
and apparently accommodated the plot, which McCully proceeded 
to buy; and (c) on the existence of a way de facto, which, being 
enjoyed with that plot as parcel thereof, would pass with it under 
eh. 11!» of the R.S.O., see. 12 (R.8.O. 1914, eh. 109, see. 15). 
These arguments recpiire as their foundation that certain facts 
should be established, namely, (a) that Mrs. Patrick’s agent said 
what he is alleged to have said and had her authority to do so; 
(/>) that the focus in quo bore the appearance alleged and that 
McCully bought on the footing of it; and (c) that there actually 
was a way from Aneroft Place on to the plot now owned by the 
defendant which was enjoyed with it. The trial Judge did not 
find any of these facts in the defendant’s favour, and it is doubt
ful if he was ever asked to do so as separate issues. The further 
the case was carried the more concurrent findings there were 
against the defendant on the issues really pressed, to wit, dedi
cation and prescriptive right, and the more it became worth 
while to make these matters separately prominent, and eventu
ally the dissentient murker- (f the Supreme Court treated
them, or some of them, as established by tin1 evidence. It is 
not necessary to examine the appellant’s legal argument rest
ing on these facts until it is clear how far this basis of fact is 
made good, and how far it fails.

McCully. who was examined 24 years after tin* event and 
apparently had never had any occasion to recur to this aspect 
of it in the meantime, testified that he went to Mrs. Patrick’s 
agent, a lawyer whose name and address lie was quite unable to 
recall, having seen this place, “ which was being laid off as a street
then. ” He says that he asked if it was a street and got the 
answer “yes”; that he said, “if I purchase it. it won't be any 
difficulty about it at all,"-and was told “No difficulty.” Only 
one thing about this latter statement is clear, namely, that 
whatever it meant it was a statement de futuro and apparently 
in the nature of a promise. The conveyance contained no such 
promise and expressed no undertaking with regard to Rachael 
St. as it was then called, nor did it even name it. This representa
tion may, therefore, be disregarded. The other statement, that 
it was a street, is very inconclusive. As the “street” was then
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“being laid off as a street," this also seems to be a statement al out 
an intention (le futuro, but it is enough to say that there is no 
evidence that, if the statement was made at all. the agent had ally 
authority to make it. Nobody called this nameless agent or 
gave evidence that he might have been traced. Nobody called 
Mrs. Patrick. As the conveyance said nothing about this “street ” 
or any rights over it, the inference, if any, would be that the 
vendor had not authorised her agent to say anything about it, 
for rights over it formed no part of what she wished to sell. Iding- 
ton, .1., and Duff. .1,, for reasons which seem to their Lordships 
anything but cogent, accept Mc(’ally's evidence as given, press 
it somewhat to extremity and then infer this anonymous agent's 
authority in fact, because the plaintiff called no one to prove that 
he had none. The trial Judge and all the other members of both 
the Courts of Appeal either ignore this evidence or treat it as 
inadequate, and, in their Lordship’s opinion, it fails to establish 
the facts required to raise the first point in) above mentioned.

What this “street " looked like1 at the time of Mc('ally's trans
action in 1887 is left very vague. Though there is plenty of 
evidence about its subsequent state, given because the defendant's 
chief case was dedication, its state at this date was spoken to by 
very few of the witnesses. The conveyances of the plots pre
viously sold speak of it as a fifty-foot street, and one of them has 
a plan, on which it is so laid out. In 1887 it would seem, from the 
evidence of Mr. In win and of McCully, who alone really deal 
with it, that it was neither macadamised nor planked: there was 
a track for waggons up the middle but no sidewalk, and there 
were fences on each side, north, south, and east. It was Unwin 
himself who, without authority from or communication with the 
owner, then not even resident in Toronto, for his own convenience 
dubbed it “ltachacl Street," whether just before or soon after 
McCully’s purchase is not clear. Previously the place was called 
“69 x 370," which might mean anything. James Dickson, 
McCully’s successor in title, says that when he bought in 1888 
“it was a kind of a mud road." and that “there were no improve
ments done to it at the time." It may be assumed that at some 
time prior to the end of 1884 Mrs. Patrick or her husband intended 
this rough cartway to be a street sometime and contemplated that 
an access over it might be granted to the property abutting on it,

IMP.
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which MeCully afterwards bought. By 1887 she may have 
changed her mind. Certainly she named neither street nor right 
of way in her conveyance to McCully. Afterwards acts were 
done which were no doubt some evidence of a user of the ‘‘street” 
by MeCully’s successors as of right, and might serve to shew that 
she had not changed her mind between 1884 and 1887 as she never 
objected to them. Still it must be remembered that the sale to 
McCully finally disposed of the original lot 22 as far as she was 
concerned; that she could not sell the site of the street for building 
purposes as it was subject to three rights of way by express grant; 
and that accordingly it was a matter of indifference to her who 
used the street and whether it was done as of right or by indulgence.

The appellant's point on this part of the case was that Mc- 
Cully saw marked out on the ground what he took to be a street, 
and what was planned as a street, that lie bought the property 
abutting on it upon the faith that it was a street in being, to which 
his purchase would have an access as of right, and that accordingly 
Mrs. Patrick and those who claim through her cannot deny to 
him and his successors in title tin1 full benefit of this apparent 
accommodation.

The value of the facts which have been supposed to raise this 
argument may be tested by referring at once to the appellant’s 
remaining point. He alleged that just before McCully bought 
the property in 1887 there was a way of communication actually 
existing and in actual use between Rachael St. and the site in 
question, so that, although Mrs. Patrick enjoyed it as proprietor 
of both pieces of ground and not as one entitled to a servitude 
over another’s soil, it would actually be appurtenant to the plot, 
which McCully bought, because it existed and did appertain 
to it. and so by force of the statute passed under the general 
words of the conveyance or merely by implication.

Now there was no such way. and even Mc( Tilly did not pretend 
that he had seen one. Rachael St. was not a way to the appel
lant’s plot but a way past it to other people’s plots. The appel
lant's plot was fenced off from Rachael St.; the fence, if rotten, 
was continuous and unbroken; there was neither gate nor gap in 
it. The fences on the other side of Rachael St. had gates in them, 
because the plots on the other side enjoyed easements over the 
street appurtenant to them. The northern plot had no gate and 
it had no communication or way either. The evidence is quite
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dour as to this, and, except for one witness, a vague and self- 
contradictory person, it was uncontradicted.

Not only does the argument (r), based on this supposed third 
fact, fail in limine for want of foundation, but the truth about it 
greatly strengthens the conclusion, already pretty clear, that there 
was really no such demarcation of a street or appearance of one 
on the ground, as would be necessary to raise the appellant s 
contention (6), whatever it may be worth. What MeCully saw 
was merely an oblong strip of ground, open at one1 end and fenced 
on three sides. There were two or three gates in the fences, but 
none in the northern one which alone concerned him, and the 
surface was somewhat cut up with cart wheels, and consisted of 
mud. This could not in law entitle* him to assume that what 
his proposed purchase abutted on was a road or street, to the 
use of which he would be entitled, if la* bought the plot; nor can 
his successors in title eke out some right to use this access from the 
fact that Mrs. Patrick granted to others an express right of way, 
which MeCully either did not venture to ask for or at any rate 
did not get.

Their Lordships are of opinion that this appeal raises no 
question of law requiring examination, but that it fails on the 
facts. They are not disposed to draw conclusions in the appel
lant’s favour from the evidence, which should have been drawn 
by the trial Judge, if at all, nor, if they were, could they find suffi
cient materials for such conclusions in the evidence as it stands. 
They will accordingly humbly advise His Majesty that this appeal 
ought to be dismissed with costs.

.4 pixn I (I is mi used.

IMP.

V. C.

CARLYLE v COUNTY OF OXFORD
Ontario Supreme Court (Appellate Division). Meredith. C.J.O.. Maclaren, 

1/a pee, and llodyins, ././..I, Januari/ 12. 1014.

1. Contracts (§111 ('5—202)—Of ri iii.ic officers — ( 'oxi it.nnation — 
Specialty contract—Statute of Limitations.

A claim for unpaid salary hy a public school inspector is a claim 
in debt on the statute, hence a specialty contract and not barred for 
twenty years under HI Edw. VII., ch. 34, sec. 40, although the facts 
bringing the defendant within the liability of the Act may In- dehors 
the statute.

[Cork and Randon l{. Co. v. tloode (1853), 13 C.B. 820. Shepherd v. 
It ills (18551. 11 Ex. 55, 105 R.R. 380, followed; Ross \. Crawl Trunk 
R. Co., 10 O.H. 447. Kssery v. (Irami Trunk It. Co., 21 U.ll. 224. Realty 
v. Hailey. 20 O.L.R. 145. Mayherafelt v. (Irihhen. 24 L.ll. Ir. 520, re
ferred to.l

S.C.
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2. Officers i 6 II 0—801—Salary — Payment and acceptance of a
SMALLER AMOUNT—EFFECT—ESTOPPEL. IIOW NEGATIVED.

A jiuliliv hcIiooI inspector appointed prior to the Publie School Con 
snlidalion Act. 1800. is entitled to remuneration at the rate of $5 for 
every teacher occupying a separate room with a separate register, and 
the fact that he has accepted a different rate of pay for many years, 
does not estop him from suing for his arrears of salary, his rate of pay 
being a fixed one, as well known to the council as to himself, and the 
council not prejudiced by reason of his conduct in the matter.

3. Officers i it II It—82)—Compensation—Increase oh reduction of—
Aokeement as to—Validity.

The Public School Consolidation Act. 18110. makes it obligatory on 
the County Council to pay public school inspectors a fixed rate and 
no agreement with the inspector as to salary is necessary, nor would 
such an agreement be legal, if made for a smaller remuneration than 
the statute provides, as defeating its purposes.

t. Schools ( 8 I—1)—Tut: word “school" defined—Ontario Public
School Acts.

The word “school" as used in the Ontario Public School Acts prior 
to that of 181 HI is not pritnd fneir to be interpreted as meaning “de
partment" for which there is a teacher occupying a separate room with 
a separate register, but is to be given its ordinary and popular mean
ing—a place or establishment for instruction.

Appeal by the plaintiff (by revivor) from the judgment of 
Britton, J., at the trial (without a jury), dismissing the action, 
which was originally brought against the Corporation of the 
County of Oxford by William Carlyle, who was public school 
inspector of the county of Oxford from the 1st July, 1871, to the 
•list January, 1910, to recover arrears of salary alleged to be 
due to him for the years 1876 to 1904, both inclusive, and in
terest on the arrears.

William Carlyle died pending the action, and it was con
tinued by his widow as administratrix of his estate, and, upon 
her death, by the appellant as administratrix de bonis non.

The defendant corporation denied that anything was due to 
the deceased, and pleaded the Statute of Limitations.

The deceased was appointed inspector by by-law of the de
fendant corporation, passed on the 8th June, 1871, which pro
vided that his remuneration should be $5 per school per annum 
and a stated allowance for travelling expenses.

By sec. 10 of the Public Schools Act then in force, 34 Viet, 
eh. 33, it was provided that the remuneration of a county inspec
tor should be not less than $5 per school per annum, and the 
council was given authority to determine and provide for the 
allowance of travelling expenses.
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The principal point in controversy was as to the meaning of 
the word “school” in see. 10 and subsequent enactments.

The appeal was allowed.

IV. .1/. Douylas, K.( and IV. T. McMullen, for the appellant.
James llickncU, K.C., and S. (1. McKay, K.V., for the defend

ant corporation, the respondent.

January 12, 1914. The judgment of the Court was delivered 
by Meredith, C.J.O. :—This is an appeal by the plaintiff from 
the judgment, dated the 30th May, 1911, was directed to
be entered by Britton, J., after the trial of the action before 
him, sitting without a jury, on the previous day.

The deceased William Carlyle was public school inspector 
of the county of Oxford from the 1st July, 1871, to the 31st 
January, 1910; and the action was brought by him to recover 
arrears of salary alleged to be due to him for the years 1870 to 
1904, both inclusive, and interest on the arrears.

The respondent, besides denying that any arrears of salary 
were due to the deceased, pleads the Statute of Limitations in 
bar of the action.

Pending the action, William Carlyle died, and it was con
tinued by his widow ils administratrix of his estate, and upon 
her death the action was continued by the appellant as his ad
ministratrix de bonis non.

The deceased was appointed to office by by-law passed on 
the 8th June, 1871, which provides that his remuneration shall 
be $5 per school per annum and a stated allowance for travelling 
expenses.

By the school law then in force, 34 Viet. ch. 33, sec. 8, every 
county council was required to appoint a public school inspector, 
subject to dismissal at the pleasure of the council; and- by sec. 
10 it was provided that the remuneration of a county inspector 
should be not less than ifG per school per annum, and the coun
cil was given authority to determine and provide for the allow
ance for travelling expenses.

The main question to be determined is as to the meaning of

4
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the word “school’' as used in see. 10 and in the provisions as to 
the remuneration of county inspectors in the various Public 
Schools Acts, down to that of 1896.

It appears that from the year 1871 the Department of Edu
cation treated every department of a school for which there was 
a teacher occupying a separate room with a separate register as 
a “school,” within the meaning of the Acts, and the Govern
ment grants were paid on that basis.

The respondent appears in the earlier years to have taken 
the same view, and the deceased was paid accordingly, although 
some question appears to have arisen before 1870 as to the proper 
basis for determining the remuneration. In 1870, the council 
came to the conclusion that the basis which had been adopted 
was erroneous, and directed the treasurer to pay for schools only, 
and not for departments; and from that time on, during the 
whole of the period for which the claim is made, the deceased 
was paid on that basis.

The public school law was consolidated in 1874 by 37 Viet, 
eh. 28 (The Consolidated Public School Act of 1874), which 
made no change in the provision of the existing law to which I 
have referred, except as to the tenure of the office; and the pro
vision as to it was, that an inspector should be subject to dis
missal by a majority of the council in case of misconduct or 
inefficiency or by a vote of two-thirds of the council “without 
such cause” (sec. 105).

No change in the law was made in the consolidation of 1885, 
48 Viet. cli. 49 (The Public Schools Act, 1885), except that the 
provision as to the remuneration of county inspectors was recast 
(sec. 182), and was made to read: “It shall be lawful for the 
Lieutenant-Governor to direct the payment, out of the Consoli
dated Revenue Fund, of a sum, not exceeding five dollars per 
school per annum, to each county inspector, and the county 
council shall pay quarterly at the rate of not less than an equal 
amount per school, and in addition thereto the reasonable travel
ling expenses of such county inspector, the amount to be deter
mined by the county council.”

In the revision of 1887 (The Public Schools Act, R.S.O.
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1887, eh. 225), the provisions of the Act of 1885 were re-enacted 
as secs. 176, 18U, and 181.

The public school law was again consolidated in 1891, 54 
Viet. ch. 55, but no change affecting the question under con 
sidération was made in these sections, which appear in the 
Consolidated Act as secs. 150, 152, and 151.

In the consolidation of 1896 (The Public Schools Act, 1896), 
59 Viet. ch. 70, no change was made except as to the zemuner- 
ation, and the provision as to it (sub-sec. 8 of sec. 82) was, that 
“the county council shall pay quarterly to every county in
spector at the rate annually of $5 for every teacher occupying 
a separate room with a separate register, and, in addition, 
reasonable travelling expenses, such expenses to be determined 
by the county council.”

It is unnecessary to trace further the subsequent consolida
tions of the public school law; but for the purposes of the ease 
it is sufficient to say that no change affecting the question be
tween the parties was made, and that in the Aet of 1901 the 
provisions as to the dismissal and remuneration of county 
inspectors are substantially the same as in the Aet of 1896.

Why, after the passing of the Act of 1896, which required 
the council to pay the inspector at tin- rate annually of $5 for 
“every teacher occupying a separate room with a separate 
register,” the deceased was not paid on that basis, does not 
appear, but the fact is that he was not so paid, but was paid 
according to the number of schools only, not departments.

After the action of tin- council in 1876 to which I have re
ferred was taken, until the year 1909. beyond a protest in 1876 
or the following year, nothing was done by the deceased, at 
all events by way of formal protest, to indicate that In- did 
not acquiesce in the conclusion to which the council had come as 
to the measure of his remuneration; but, on the contrary, he ac
cepted payment throughout on the basis that it was to be paid ac
cording to the number of schools only, not departments; and, 
according to the testimony of the treasurer, the practice was for 
tin- deceased himself to “figure out” the amount to which he was 
entitled and for the treasurer to pay him “according to his own 
statement;” and in the case of substantially all the payments
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0NT the deceased gave receipts acknowledging the sums paid “as 
s.c. salary” for the periods for which they were made, and in some 

Cablylk cases stating that the payment was in full.
p. It was contended, without success, before my brother Brit-

OxroBu°F t°n* that the word “school,” as used in the Acts prior to that of 
*«wilth"c 1896, is to be interpreted as meaning “department” for which 

there is a teacher occupying a separate room with a separate 
register, and the same contention was made on the argument of 
the appeal.

I am of opinion that this contention is not well-founded, and 
that the word “school” is to be given its ordinary and popular 
meaning a place or establishment for instruction (the Oxford 
English Dictionary). According to the same authority, the 
word is “applied (with defining word as upper, lower school) 
to a division of a large school comprising several forms or 
classes. ’ ’

The word “department” involves the idea of something 
which forms part of a larger thing, and, in the case of a school, 
of part of a school, just as in the case of a “departmental store” 
there Is but one “store,” although it comprises several depart
ments, or in the ease of a faculty of a college or university there 
is but one faculty, although it comprises several departments. 
So, in the case of a school, there is but one school, although it 
may comprise several departments.

If once the primary meaning of the word “school” is 
departed from, where is the line to be drawn? What part of a 
school is embraced in the term? Why a department for which 
there is a teacher having a separate room and with a separate 
register? Why not a class or form? And what is a “depart
ment?” It will be observed also that, when the law was amended 
in 1896, nothing was said about “departments,” but the pro
vision is that the $5 per annum shall be paid for “every teacher 
occupying a separate room with a separate register,” and I 
think it is quite impossible to give that meaning to the word 
“school” as used in the previous Acts.

That it was the duty of the respondent, after the Act of 
1896 was passed, to have paid the deceased $."> for every teacher 
occupying a separate room with a separate register is not open
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to question; ami the appellant In entitled to recover the amount 
claimed for arrears from the time that Act came into force, 
unless the Statute of Limitations is a har to her action, or the 
conduct of the deceased was such as to estop him and his per
sonal representative from making the claim, or the receipt of 
what was paid to him operated by force of para. 8 of see. 58 of 
the Judicature Act < K.S.O. 1897, eh. 51)*, to extinguish the 
obligation of the respondent.

If the claim of the appellant is upon a specialty, her cause 
of action is not barred, for the period of limitation is 20 years: 
10 Edw. VII. eh. :$4. sec. 49(6).

Cnder the old forms of pleading a declaration in debt upon 
a statute was a declaration upon a specialty (Cork and ltandon 
/«MV. Co. v. Goode, 18 (Ml. 82f>), and “not the less so because 
the facts which bring the defendant within the liability, are 
facts dehors the statute:” per Maille, d.. at p. 885; or because 
assumpsit or case would also lie (t‘6.)

ONT.
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Oxford.

Meredith, C.J.O.

That case was followed in Shepherd v. Hills, 11 Ex. 55, 105 
li. i. 880, in which it was held that an action for the recovery of 
rat -s ami duties which were imposed by the trustees for the 
improvement of Ramsgate Harbour, under the authority of a 
statute which provided that the rates and duties should be paid 
by the master or owner of every ship or vessel of a certain 
burthen passing to, from, or by Ramsgate, being an action on a 
specialty, the period of limitation was 20 years. In delivering 
judgment Parke, li.. said, p. (17 : “There is no doubt that where- 
ever an Act of Parliament creates a duty or obligation to pay 
money, an action will lie for recovery, unless the Act contains 
some provision to the contrary;” and, referring to the defence 
of the Statute of Limitations, “according to the case of The 
Cork and ltandon //.IV. Co. v. Goode, this being an action on a 
statute, there is the same period of limitation as in an action on 
a record or specialty.”

Cork and ltandon //.IV. Co. v. Goode has also been followed

•Part performance of an obligation, either before or after a breach 
thereof, when expressly accepted by the creditor in satisfaction, or rend
ered in pursuance of an agreement for that purpose, though without any 
now consideration, *h%ll bu held to extinguish the obligation.
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ont. ami applied in this Province, in I toss v. Grand Trunk R.W. Go., 
s. r. O.R. 447, and Esscry v. Grand Trunk RAY. Co., 21 O.R. 224,

in tin* case of claims for compensation for lands taken bv railway« AKLYLB 1

r. companies; and in Beatty v. Bailey, 2f> O.L.R. 145, in the case 
Oxfoki*°F ot a covenant included or implied by virtue of the Land Titles 

a ~r i o * and was also followed by an Irish Court in Guardians of 
tin Boor of the Union of Magherafelt v. Gribbcn (1889), 24 L.R. 
Jr. 520.

There are, no doubt, cases in which a statute enables an 
action to be brought which nevertheless is not an action on the 
Act of Parliament, as was said in In re Manchester and Milford 
R.\V. Co., [1897] 1 Ch. 276, 282, by Stirling, J., who treated 
Tobacco Ripe Makers' Co. v. Lodcr (1851), 16 Q.H. 765, as an 
illustration of this, and as having been decided on the ground 
that “the defendant had incurred the liability of the penalty” 
for the recovery of which the action was brought “by becoming 
a member of the company, and thus impliedly contracting to 
fulfil the obligations imposed by the by-laws on the members of 
the company,” and added : “If in the present ease it had been 
necessary, in order that the Manchester and Milford Railway 
Company should incur liability, that that company should do 
some Act, as, for example, use the joint line or station, then 
there would have been much ground for contending that the 
case fell under the principle of the Tobacco Ripe Makers' Co. v. 
Lodcr-, but the decision of the Queen’s Bench Division shews 
conclusively that the liability of the Manchester and Milford 
Railway Company became absolute without any act on the part 
of that company.”

As I understand the judgment in Tobacco Ripe Makers' 
Co. v. Loder, the conclusion was, that the liability of the de
fendant was grounded on the consent to become a member of 
the company so as to incur the liability imposed upon its 
members; that such consent was in effect a contract without 
specialty ; and so action thereon was barred in six years after 
the cause of action was complete. See 10 Edw. VII. ch. 34, sec. 
49(#y).

In Thomson v. Clanmorris, (19001 1 Ch. 718, the question 
was as to the limitation of time for bringing an action against
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directors of a company to recover damages, on the ground that 
untrue statements wen* contained in the prospectus of the 
company, on the faith of which the plaintiff had subscribed for 
shares. By see. 3 of the Directors’ Liability Act, 1890, the 
liability is to pay compensation to all persons who subscribe 
on tin* faith of a prospectus for the loss or damages sustained 
by reason of untrue statements in it. It was unnecessary to 
decide whether tin- period of limitation was ‘JO years or 6 years, 
but the Master of the Rolls (Lindley) and Vaughan Williams, 
L.J., expressed the opinion that, under the old form of plead
ing. an action on the case for breach of duty would have been 
the proper remedy, and 6 years the period of limitation. After 
expressing that opinion, the Lord Justice went on to say (p. 
728) : “But it is said that this is not an action on the case, but 
an action on the statute, and Cork and linn flan R.W. Co. v. 
Goode is relied on. But it must be remembered that there the 
action was for a statutory debt, and the sole question was 
whether that debt was, within the terms of sec. .'1 of the Statute 
of James, ‘grounded on a contract without specialty.’ . . . 
Maule, J., pointed out that there is a difference between an 
action which is given by a statute and an action on the statute. 
Cork and Band on AM V. Co. v. Goode was an action of debt on 
the statute. And, as 1 have already said, the only question 
there really was whether the action came within the words of 
sec. 3 of the statute of James. In the present case it seems 
to me that a new duty of accuracy in respect of the prepar
ation and issue of prospectuses is created, and an action on 
tint case is given to those persons who are injured by the 
breach of that duty.”

In Mayor, etc., of County Borough of Salford v. County 
Council of Lancashire, 25 Q.B.D. 384, the liability of the de
fendant, if it existed, was to pay out. of a particular fund, 
and Lord Esher said (p. 388) that such a liability “is enforced 
by action on the case, and not by action for debt on the statute,” 
and that “to such an action the six years’ limitation of the 
Statute of Limitations would apply.” The view of Lindley, 
L.J. (pp. 389—390), was that, “unless these Justices are in
corporated. there is no simple obligation to pay, enforceable
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by an orilinary action. It In said that the plaintiffs have a right 
to this money; this may lie true; but their right is not an abso
lute right in the sense in which a creditor is entitled to he paid 
by a debtor—hut a right under certain circumstances and under 
certain conditions, and those circumstances and those condi
tions modify the remedy and affect the right materially.” And 
Lo|ics, L.J., was of opinion (p. dill) that, if an action had lain, 
the proper mode of proceeding would have been by an action 
on the case, not of debt, and that the Statute of Limitations 
would have been an answer to any arising more than six 
years before action.

The case at bar falls, 1 think, within the principle of Cork 
and Itandon A*. IV. Co. v. Goode. The obligation to pay imposed 
by the statute of 1896 is lute, and does not depend upon 
contract. “The county council shall pay to every county in
spector.'’ The inspector is not an ordinary officer of the corpor
ation, and his only duties are those imposed upon him by or 
under the Public Schools Act. The county council has nothing 
to do with the conduct or management of the public schools, 
hut a duty is imposed upon it to appoint a public school inspec- 
tor, and the council is required to pay him the remuneration 
for which the statute provides, and no arrangement between 
the council and the inspector as to salary is necessary, llav 
ing appointed the inspector, the operation of sec. 82 is auto
matic, and the command of the Legislature is that the council 
shall pay him as sub-sec. 8 provides.

It is to he observed that, so far from there being any con
tract to pay the remuneration provided for by sub-sec. 8. the 
hv-law under which tin* deceased held his office from 1896 to 
1904—by-law number 316, passed on the 17th June, 1889—- 
provides that “the sum of $.~> per school per annum lie paid 
quarterly by the county treasurer to the said inspector of pub
lic schools as remuneration for his services as such inspector.”

Upon the whole. I am of opinion that the action is an action 
of debt on the statute, and that 20 years is the period of limita
tion applicable to the appellant’s claim.

I am also of opinion that the appellant is not estopped

6

7
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from asserting her clain for the arrears. What tin- deceased ONT.
was entitled to lie paid was as well known to the respondent as to s. c.
him, and the respondent did not aet to its damage in consequenceM ( ABLYLE
of anything said, done, or omitted by the deeeased. r.

I agree with the contention of Mr. Douglas that an agreement Oxford°F
for the payment to an inspector of less than the statute pro- ----
vides shall be paid to him would he an illegal agreement. It is 
manifest that the Legislature, no doubt having in view the 
importance of proper inspection of the public schools, was not 
willing to leave it to the county*councils to determine the amount 
of the remuneration to lie paid to the inspectors, and the pur
pose of the enactment would lx* entirely defeated if it were open 
to a county council to contract with its inspector that lie should 
serve for a less remuneration than that for which the statute 
provides.

The principle upon which Corporation of Liverpool v.
Wrif/ht (1859), 28 L.J. Ch. 868, was decided by Wood, V.-(\, is, 
in my opinion, applicable. In that case, acting under the 
authority of a statute, the plaintiff had appointed tin- defend
ant clerk of the peace to the borough. Besides having the 
power of appointment, the plaintiff had also power under the 
statute to prescribe the fees pertaining to tin- office. In making 
the appointment, it was made a term of it that the defendant 
should he paid a stated salary, and that, if the fees of the 
office, after deducting disbursements, should exceed the amount 
of the salary, the surplus should he placed to the credit of the 
borough fund. The defendant having refused to pay the surplus 
as he had agreed, the plaintiff tiled a bill for an account of the 
fees. The bill was demurred to, and the demurrer was allowed, 
because the agreement was void on two grounds of public policy:
(1) because a person accepting an office of trust can make no 
bargain in respect of that office; and (2) because the law pre
sumes that all the fees are required for the purpose of enabling 
him to uphold the dignity and perform properly the duties of 
his office.

Although the nature of the employment, the tenure of office, 
and to some extent the manner in which the defendant was to

4!l— IH D.I..R,
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hv remunerated, differ from the nature of tile employment, the 
tenure of oflive, and the manner of remunerating publie sebool 
iiiKpeetors. the eaaea are alike as to the appointing power, 
ami as to the remuneration being in the nature of a fee or 
allowance for services performed, and in the ease at bar there 
is the additional reason which I have mentioned for holding 
that an agreement to pay less than the prescribed remuner
ation would Ik* contrary to public policy, viz., that it would 
he prejudicial to the public interest and would have the effect 
of frustrating the object which the Legislature had in view 
to accomplish by prescribing wlmt should he the remuneration 
of tin* public school inspectors, ami the differences to which I 
have-referred are not, 1 think, sufficient to prevent the principle 
of the Vice-Chancellor's decision being applicable to the case at 
bar.

If I am right in this view, the defence founded on the alleged 
estoppel fails on this ground, as well as for the reasons I have 
already mentioned, and the provisions of para. 8 of sec. 58 of 
the Judicature Act (R.S.O. 1897, eh. 51), even if otherwise 
applicable, cannot In* invoked to defeat the appellant’s claim.

Kor these reasons, I am of opinion that tin* appeal should 
he allowed and the judgment of my brother llritton reversed, 
ami that judgment should he entered for the appellant for 
the amount of the arrears claimed for the years 1896 to 1904, 
both inclusive, without interest, and that the respondent should 
pay tin* costs of the action and of the appeal.

Appeal allowed.

ALTA.

S.(*.

REX v. EDMUNDS

Mhnln Nupretur Court, //firm/. C.J., fit unit and Siminnun. ././.
./unr 30. 1014.

1. ArPKAL (S VII 1,2—4771—( BIMINAI. I.AW— ItKVIKW OF CONVICTION ON 
QVKNTION OK I.AW—SlTKICIKNCY OK KVIIIKNCK.

Although tin- evidence of tln-ft is coni rail ictory amt unsatisfactory 
in the opinion of the Court determining merely the question of law 
<»n n ease reserved as to the sufficiency of the evidence to sustain a eon 
vietion. the Court will uphold the finding of guilt if supported by suffi 
vient legal evidence.
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('hown cast* reserved on a charge of theft. ALTA.
The convietioii won affirmed. 8.C.

Rex
K. It. ('offsurll, K.( for the Crowii. >'•

.... , , KllMl-XIlS.
•/. .1/. Mt'liantila, lor the accused.

The judgment of the Court was delivered by

Stuart. .1. : It seems to me after reading the evidenee in this etwt. j. 
ease that the only way in whieli an inference of guilt could be 
made is by finding some facts which tend to prove that the three 
loads of hay which the accused was seen to be drawing did not 
belong to him ; in other words, that there could not possibly have 
been at that date any hay at the stacks in question which be
longed to tlie accused. The fact that the complainant Pugh did 
not get all the hay he expected is of no weight when it is admitted 
that he was not there from October to January and that fifteen 
tons in any case had been eaten by cattle. Other people may 
have taken the. hay.

Now. in the first place, the evidence is very meagre from 
which tlie Court was asked to infer that at the so-called division, 
there was ever any definite assignment of certain stacks as be
longing to each of the parties. At that time stack three had been 
drawn away by the accused and part of stack one. These two 
together would give just about the amount of hay that the ac
cused was to get. 1 think the evidence was perhaps sufficient to 
justify an inference that these two stacks were considered as 
constituting the share of the accused. It would be one ton short, 
but the complainant managed to buy that ton from tlie accused 
leaving it on tlie other stacks. If it were not for tlie possibility 
of making this inference (though the fact was not directly 
‘ated by Pugh) I think there would he nothing in tlie case at all,

1) cause in my opinion everything depended on that fact being 
established. If it were not established, then there would be 
nothing to shew that the three loads tlie accused drew in Febru
ary might not have been really his own; because the balance of 
stack one might have been eaten up by cattle or stolen by some 
one else for that matter. It is true that Pugh said the balance of
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ALTA. this stuck was drawn it way by the accused within a week or ten
8. C. days after the 21st of October, but he admitted that he was not

Rkx

Khmixiw.

there again until January 1st or 4th. and. therefore, his evi
dence on that point must have been hearsay, lie said the balance 
of stack one was gone on January 4th but there is really nothing
to shew who took it. It is, therefore, really only upon the fact 
that the balance of stack one was assigned and appropriated de
finitely to the accused that the ease against him depends. Vet 
Pugh never swore directly to that fact.

With regard to the inference to be drawn from Pugh’s cal
culations and statements of the amount he was short, in my 
opinion, they are absolutely worthless, lie admits himself that 
fifteen tons of the hay was eaten by cattle. How does he know 
that some more might not have been eaten ? There is nothing to 
show this. In one place, also, he says he got 7L_* tons from stack 
4 and in another place that 71/*» tons out of that stack were eaten 
by cattle. Vet there were only 10% tons in it altogether.

However, if stack one was definitely assigned to the accused 
upon the so-called division and it was all gone in January, then 
it is possible to infer that the three loads he was taking in 
February did not belong to him and so to infer guilt. To me 
the evidence is. as 1 read it. most unsatisfactory, but it might. Vs
1 can easily understand, make a different impression on the 
mind of a trial Judge, who heard it given orally.

With some regret, therefore, 1 think the conclusion ought to 
stand. 1 may add that it is, in my opinion, very unfortunate 
that the accused was not permitted by his counsel to go into the 
box and tell his own story of the affair.

Conviction affirmai.
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HEX v. CODY. N s
V» r« Si ni in \ Count I/ Court for lUstrirt \ o. ti 1. Modi ill irraii. ./.

.111 final II, HU4. (, f'-

I. .It STICK OK I Hi: VKACK 1 $ I—21 —AmilXTMKXT—'I>:kiutuki.xi. .ickisdk

Although tin1 authority of county justice# of the peace is coiilincd 
to the limit# of the county for which tlie\ are nameil. it iloes not 
necessarily extend to all places within the county, if there he any 
district therein which possesses a separate and exclusive jurisdiction: 
and it concurrent jurisdiction is to he exercised by tlie county judges 
in such separate jurisdiction the commission should su state in ex 
press words such as the phrase "as well within liberties ns without."

I I’ll ley 011 ( on vidions. 7th ed„ .‘14, referred to. |
I.XTOXICATIXU 1.IQIOKS I Ü 111 .1—HI)—TkIAI. OK OKKKMIKKS—K.XCLt 

SIVK Jl RISIHCTIOX OK TOWN HTII'KXDI AHY MAtilKTRATK — No VA
Scotia Tkmpkbaxck Act, 1000.

The provision of the Towns Incorporation Act. K.S.X.S. loot), cli.
71. secs. 233 and 234. whereby a police olllee is established where "all 
the police business of the town shall he transacted." and whereby the 
police court is presided over hy a stipendiary magistrate for the town 
exercising therein "all the jurisdiction of two justices of the peace 
or a stipendiary magistrate" has the effect of establishing a separate 
and exclusive jurisdiction and of taking away the jurisdiction of 
county justices to try an offence against the Nova Scotia Temperance 
Act 1000, where the commissions to county justices do not expressly 
include the town, and this although the Temperance Act provides 
that prosecutions thereunder may la* brought before "any magis
trate" having jurisdiction where the offence was committed' and de
fines magistrate as a “stipendiary magistrate or two justices."

3. IXTOXK ATIXH I.IQIORN (6 III A—55)—IM.AWKI I. NAI.KN-—l*RO\ I XC'IAI.
CHIMIN At. LAW—CRIMINAL OFKKXCK.

I lie unlawful sale of intoxicating liquor in contravention of the 
Vova Scotia Temperance Act 1000. is a "criminal offence" against a 
provincial criminal law.

I Hr M< \utt, 21 Can. Cr. Cas. 157. 10 D.L.R. 834. 47 Can. S.C.It 
250. applied I.

Appeal hy the defendant from his conviction for selling statement 
intoxicating liquor in his hotel in the Town of Inverness, con
trary to the provisions of the Nova Scotia Temperance Act, HH0.

The conviction was quashed.

•/. L. McDougall, for appellant.
Danl. McNeil K.C., for respondent.

Judge MacGillixray: -The Town of Inverness, within the Ma,(,!iilJV'll> 
County of Inverness, is incorporated under the provisions of the 
Towns Incorporation Act, < r 71, R. Slats. X.S. 1900.
The accused was tried and convicted by and before two Justices 
of the Peace in and for said county, sitting in said town.

^
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N.S.

V. c. 
Rkx

The defendant appealed from the conviction, and in his 
notice of appeal states a number of grounds, the first and principal 
of which is that:

“The Justices of the Peace who tried this cause and made the 
conviction had no jurisdiction to try the cause or make the 
conviction.”

A number of other grounds are taken: that the Justices are 
resident ratepayers of the town; that the conviction is against 
law and evidence; no evidence; defendant not charged as “owner” 
or “occupant.”

Under the procedure as provided by the Act, the evidence in 
the Court below is evidence on this appeal. On reading the 
evidence and applying the law, I find against all the grounds 
taken except the ground first above stated.

Counsel for the defendant in support of this ground contends 
that the Stipendiary Magistrate, a functionary presiding in the 
police office of the town, is the only tribunal which could legally 
take cognizance of any offence against the provisions of the 
Temperance Act. He cites the provisions of the Towns Incorpora, 
t ion Act, respecting t he erect ion and const it ut ion of municipal court s- 
the provision of the Act respecting the appointment of Stipen
diary and Deputy Stipendiary Magistrates for incorporated 
towns respecting the establishing of a police office in the town 
and the duty of the Stipendiary Magistrate to preside therein, 
and respecting the prosecution for criminal offences and penalties 
therefor.

He argues that the effect of all these provisions is that pro
secutions for penalties, for violating the provisions of the Nova 
Scotia Temperance Act, should he brought before the town 
magistrate when the offence is committed within an incorporated 
town, who, he contends, has exclusive jurisdiction to try such 
offences.

Counsel for the Crown cites sub-section 2 of section 35 of the 
Act to the effect that, “such prosecution may be brought before 
any magistrate having jurisdiction where the offence was com
mitted”; and refers to the interpretation clause of the Act which 
reads, “Magistrate means a Stipendiary Magistrate or two 
Justices of the Peace.”

He argues that two Justices of the Peace have concurrent
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jurisdiction with the Stipendiary Magistrate of the town to hear
and determine the complaint against the defendant. c. c.

The question to be decided on this appeal is: Have the two 
Justices of the Peace who heard the complaint of John A. McLeod, 
Inspector of the Nova Scotia Temperance Act for the Town of

MaiOlllivray,Inverness, who says he has just cause to suspect and believe that
Dan. R. Cody (the defendant) of said town “did unlawfully sell 
intoxicating liquor without the authority by law required and 
contrary to the provisions of the Nova Scotia Temperance Act 
and Acts in amendment thereof," concurrent jurisdiction with 
the Stipendiary Magistrate presiding in the town police office to 
hear and determine the charge preferred against the accused?

The offence charged is a criminal one committed within the 
incorporated Town of Inverness. In lie McNutt, 17 Can. S.C.R. 
201), 21 ('an. Cr. (’as. 157, 10 D.L.R. 834, the Supreme Court of 
Canada hearing an appeal from the Supreme Court of Nova 
Scotia affirming the judgment of the Judge who refused to dis
charge the appellant from imprisonment on a conviction for 
keeping liquor for sale* in violation of the Nova Scotia Temperance 
Act, decided that such violation is a criminal offence.

* “We have therefore in this case all the necessary elements of 
an offence against what has been not inaptly described as a 
provincial criminal law"—per Fitzpatrick, C.J., at p. 202.

During the argument on appeal in the above cited case a 
preliminary objection had been raised that the offence charged 
was a criminal offence, and that the charge in that case was a 
criminal charge, and that an appeal is given by sec. 31) (c) of the 
Supreme Court of Canada Act only from a judgment in any 
cause or proceeding for or on a writ of habeas corpus not arising 
out of a criminal charge.

The offence charged against the appellant being a criminal 
offence, triable summarily, it is claimed that the accused should 
be trieil in the police office established in the Town of Inverness, 
and before the Stipendiary of the town presiding t herein. Sections 
233 and 231 of the Towns Incorporation Act provides that:

“233. There shall be in the town a police office to be estab
lished by the Town Council where all the police business of the 
town shall be transacted.

“234. The Stipendiary Magistrate shall attend at such police
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s~ office daily or at such times or at such periods as are necessary 
C. C. for the disposal of the business brought before him as a Justice of
Rfx the Peace or a Stipendiary Magistrate, and shall have, possess,

and exercise within tin* town all the jurisdiction, power and 
<>l>v authority of two Justices of the Peace, or a Stipendiary Magistrate, 

cocj1' f°r apprehension, committal, conviction and punishment of 
criminal offences, and to carry into effect the provisions of this 
chapter and of the laws in force, and the by-laws and ordinances 
of the Town.”

It may be here observed that temperance legislation in this 
and several other provinces in the Dominion had the effect, in 
many countries, of prohibiting the sale by retail of intoxicating 
liquors, excepting for medical, mechanical and sacramental 
purposes.

In the early days of ( onfederation it was contended that 
such legislation was in restraint of trade, and consequently ultra 
vires of the Provincial Parliament.

But the constitutionality of this legislation, by the Provinces, 
was upheld on the ground that the object of such legislative 
enactment was to ensure peace and good order in the community, 
which were matters of police regulation.

As far back as 1870 in the case of Keefe v. McLennan, 11 N.S.R. 
5, the full Bench decided that the local Legislature had not 
exceeded its powers in legislating that the Court of Sessions of a 
county could refuse to grant licenses within the county for the 
sale of intoxicating liquors; that suth legislation was not in 
contravention of the provisions of sec. 01 of the B.N.A. Act, 
respecting the regulation of trade and commerce which are within 
the exclusive powers of the Federal Parliament. Ritchie E. J., 
delivering the judgment of the Court at p. 10 says:—

“It will be borne in mind that the enactment is not one 
whereby all trade in intoxicating liquors is, or can be wholly 
prevented. The sole object of the Legislature was unquestionably 
the promotion of temperance and the protection of the health 
and morals of the people, and the preservation of the peace and 
good order of the community, matters of police.”

The decision of the courts in the various Provinces, from 
time to time, upheld the prohibitive clauses of temperance legisla-
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tion; and finally tin* point was settled by the Privy Council in 
Hodge v. The Queen. 1) App. (as. 117. upholding the validity of 
the Ontario Liquor License Act.

Sir Barnes Peacock delivering the judgment of the Board, at 
p. Hit) says:

“Their Lordships consider that the powers intended by the 
Act in question when properly understood are to make regulations 
in the nature of police or municipal regulations of a merely local 
character for the good government of towns, etc.”

The provisions of the N.S. Temperance Act when properly 
understood, are to make regulations in tin* nature of police 
or municipal regulations of a merely local character for the 
good government of the Town of Inverness as well as for other 
towns and municipalities in the Province, to which the Act ap
plies. The town has, under the provisions of the Towns In
corporation Act, a court or police office presided over bv the 
Stipendiary Magistrate of the town, who has unquestionable 
jurisdiction to cause to apprehend, and to convict and punish 
for criminal offences, and for carrying into effect the provisions 
of the laws in force in the town, any person contravening any 
of these laws. The Stipendiary Magistrate of the town had 
jurisdiction to try the defendant for the offence with which he 
is charged ; and I am of opinion that the court presided over in 
the police office at Inverness was the proper tribunal before 
which he should be tried.

However, this determination does not dispose of the question 
raised at this trial, viz., had the two Justices of the Peace who 
heard the complaint of the informant against the defendant, 
concurrent jurisdiction with the Stipendiary Magistrate of the 
town to hear and determine the charge in the complaint?

On this branch of the case the question arises: what are the 
jurisdiction and powers of the two Justices of the Peace who 
presided in the Court below, if any, over offences committed 
within the Town of Inverness and summarily triable?

The town was incorporated in the month of April, 11)04. I 
obtained from the Justices their commissions; and I find that 
they were appointed respectively on the 17th of May, 11)04, and 
the 11th of March, 11)01). They are appointed Justices of the
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‘ • Peace for the County of Inverness. The commission issued to
C.C. William I). Lawrence, appointed on the first-named date, invests
Rex him “with all the powers and authorities specified and con
i’. tained in a commission of the peace for the said county, hearing

___" date the twentieth day of November in the year of Our Lord
M"c2!cTv ( >,u‘ Thousand Light Hundred and Forty-eight, as fully as if your

name had been inserted therein;” and the commission issued 
to Dougald A. Smith appointed on the last-mentioned date invests 
him “with all the powers, rights and privileges, immunities and 
advantages, which to the said office do or may lawfully appertain.”

What were the rights and powers conferred on s of the
Peace by the commission of the 20th of November, 1848, I am 
unable to find. In correspondence with the Deputy Provincial 
Secretary, he informs me that all Commissions of the Peace had 
been rescinded and a batch of Justices of the Peace for each 
county were appointed by a general commission of the date of 
the 20th November, 1848, and sent to the custos of each county; 
but none of the municipal clerks appear to have that commission. 
By the way, this is the year, 1848, that free parliamentary govern 
ment was established beyond by the granting of re
sponsible government to Nova Scotia. The Municipal Clerk of 
the County of Inverness informs me that the office of the Clerk 
of the Pen e for that county was destroyed by fire in 1802 and 
all county records of every kind were burnt. There is no record 
of the form of the commission in the books of the executive 
council of that date in the Provincial Secretary's office. Nor 
does the Act of 1880. chap. 17 (c.. 38 K.S.N.S. 1000) define the 
rights, powers, etc., of Justices of the Peace appointed by the 
Lieutenant-(îovemor-in-('ouneil under the provisions of that 
Art.

The provisions respecting such rights are contained in sec. 4 
of the Act (recast by sec. 5 of c. 38) and read:—

“ I*’very person so appointed and sworn shall he invested with 
all the rights, powers, privileges, immunities and advantages 
heretofore had, held, exercised and c any Justice of the
Peace heretofore appointed in this Province, and shall be entitled 
to the rights, privileges, immunities and advantages heretofore 
given, granted, extended to any Justice of the Peace as well by 
any statute in force in this Province or otherwise."

C0D

D-D

2118
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What these “rights, powers, etc” given, granted and extended 
to any Justice of the Peace at the time of the above cited statute 
were, can only be ascertained by reference to the commission 
issued to these Justices, if this provision of the statute contem
plated the powers, etc., recited in the commission, and to those 
statutes, if any, defining their powers; and also statutes passed 
from time to time for the good of the peace, which, though not 
specified in their commission, yet were committed to their charge 
and care. I have obtained a commission of the peace issued to 
a Justice of the Peace for the said County of Inverness on the f»th 
of October, 18.50, and I find that the appointee is “invested with 
all the powers and authorities specified and contained in a com
mission of the peace for the said county hearing date the 20th 
day of November, A.I). 1848, “in as full and ample manner 
as if your name had been inserted therein.” It would seem that 
all commissions of the peace issued after the last-mentioned date 
incorporate by reference1 only “all the powers and authorities 
specified” in the commission of the said date. In view of Paley’s 
statement of the law respecting jurisdiction of county Justices 
in incorporated towns within a county, it is necessary that the 
extent of the powers and jurisdiction contained in the commission 
to the Justices in the ( ’ourt below be ascertained. Paley on Con
victions, 7th (‘d., treating of the local limits of the jurisdiction of 
Justices of the Pence, at p. 34 el my/., says:

“Although on the one hand the authority of county Justices 
is confined to the limits of the county for which they are named, 
yet, on the other hand, does not necessarily extend to all places 
within th<‘ county, if there be any district therein which possesses 
a separate and exclusive jurisdiction.

“Th<‘ words of the commission, however, ‘as well within liber
ties as without’ are held to give the Justices of the county juris
diction in such boroughs and towns corporate as art1 not counties 
in themselves, though they have a magistrate of their own, unless 
the charter by which they are constituted imports an express 
exclusion of the county magistrates by a clause of non intromit- 
tant:'

N.S.

c.c

Rex

Mniiiillirniy,

“Hut where the jurisdiction of the county Justices is taken 
away by express and adequate words in the charter for that pur-
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N.S.

c.c.
Rex

Mar<! jllivrHv,

pose, and there is a separate Court of Quarter Sessions, any act 
of theirs within the franchise is not only a contempt, but is 
wholly void.”

I am convinced that the words of the clause of the Towns 
Incorporation Act in relation to the establishing of a police office 
in the town are express and adequate words, to take away the juris
diction of the county Justices.

“There shall be in the town a police office to be established 
by the town council where all the police business of the town 
shall be transacted.”

Such court is duly established in the Town of Inverness. It 
is presided over by a duly appointed Stipendiary Magistrate 
who possesses and exercises within the town ‘‘all the jurisdiction, 
power and authority of two Justices of the Peace, or a Stipendiary 
Magistrate, for the apprehension, conviction and punishment of 
persons charged with criminal offences."

It has been shewn that a violation of the provisions of Part II 
of the Nova Scotia Temperance Act is a criminal offence; and 
that these provisions are for the peace and good government of 
the town,— a police regulation.

The express mention of the tribunal before which such offence 
is to he tried, seems to me to exclude the jursidietion of the 
county Justices: expressio uni us exclu si o alterius.

But it is contended that the interpretation clause of the 
Temperance Act defines Magistrate before whom prosecution for 
the offence with which the defendant is charged to mean a “Sti
pendiary Magistrate or two Justices of the Peace.”

But the Magistrate must have “jurisdiction where the offence 
was committed.”

As to the question i................. we are remitted to the com
mission issued to these Justices.

Do those commissions, incorporating the rights, powers, etc., 
contained in the general commissions of 1848, contain the phrase 
“as well within liberties as without?” These words are written 
in ses in the forms given in Burn's J. P. ami Marshall’s,
J.P., indicating that they are not in all commissions of the peace. 
As the commission of 1848 is not available we have come to an 
impasse, so to speak.

But it is said that there is a way out of every difficulty if one

03201208
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ran find the way. The only way out of this difficulty, it seems to N s
me, is to treat the rights, powers, etc., spécifiai and contained in C. V.
a commission of the peace for the said county hearing date the doth 
November, IS.'tS, as non-existent, when no record of these rights, r. 
etc., can be found; and treat the office of a Justice of the Peace in * °I>Y' 
such case as a functionary deriving his powers by virtue of his M“‘('(*llpvrI“v 
office from the common law, and those conferred upon him by vir
tue of the statutes made for the better keeping of the peace and 
committed to him. To ascertain such powers and the ambit 
of his jurisdiction we must begin at the beginning.

The office of Justice of the Peace is one of great antiquity, and 
his jurisdiction has varied from time to time. Before the insti
tution of Justices of the Peace there were conservators of the 
peace in every county, whose office was to conserve the King's 
peace and protect his subjects from force and violence. They were 
selected by the freeholders in the County Court, out of the 
principal men of the country.

This power to assign commissions of the peace was trans
ferred from the electorate to the King by I. Kd. 3, c. Iff.

“For the better keeping and maintenance of the peace, the 
King will, that in every county good men and lawful which be 
no maintainors of evil or barretors in the country, shall be as
signed to keep the peace."

Appointees by the King under the provisions of this statute 
were termed Justices of the Pence. They had yet no judicial 
functions; they were officers at common law assigned to keep the 
King’s peace within the territorial divisions for which they were 
appointed.

They were subsequently given judicial powers (vide 34 Kd. 3, 
c. I.) and numerous other Statutes giving them judicial powers, 
passed from time to time down within our own time).

The King delegated his prerogative power to appoint Justices 
of the Peace to the governors of his colonial jMissessions. This 
power he included in his commission. Governor Cornwallis, 
by virtue of his commission, after his constitution of the Council 
of Twelve, appointed four Justices of the Peace for Townships of 
Halifax, on the 18th of July, 17111. nine years before a Legislative 
Assembly was granted to Nova Scotia. (Vide N.S. Archives, 
vol. 1. p. 571.) The form of Justices of the Peace's commission
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_ was settled in Michaelmas Term, 1590, and the same was com-
C.C. mandetl to he used, and continues, with very little alteration, to
Hex *,(l stih used in England ; and also in this Province at least down to

». 1818. Whether any change had been made in the form of the
__ general commission of the peace issued to each county in that

'coî'eT year, as already stated, I am not able to ascertain. 1 must there
fore take it that the two justices who tried the charge against the 
defendant were Justices of the Peace at common law. I am 
strongly of opinion that the rights, powers, privileges, immunities 
and advantages with which Justices of the Peace are invested un
der the provisions of sec. f>, c. 28, R.K.N.K. 1900, on their appoint
ment, are those held, had, exercised and enjoyed by Justices of 
the Peace at common law, and the statutes committed to their 
care. To expressly confer judicial powers and to enumerate 
offences over which they had power to punish under the form 
enlarged from time to time and finally the form settled upon in 
the reign of Elizabeth, was considered unnecessary in view of the 
fact that the statutes particularly given in charge to Justices of 
the Peace confer jurisdiction upon them by the provisions of such 
statutes. Indeed I think it is safe to state that all the powers 
exercised judicially by Justices of the Peace in this country are 
derived from the statutes committed to their charge, and pro
visions giving them judicial powers and authority in certain 
statutes. If this is the correct interpretation of the provisions of 
said section 5, it becomes unnecessary to tn oneself with 
the rights, powers, etc., contained in the commission of the 20th 
of November, 1848.

The Justices who tried this case in the Court below were ap
pointed Justices for the county after the town was incorporated.

In view of the duty of the Stipendiary Magistrate of the town 
to preside in the police office of the town where all the police 
business of the town shall be transacted, the (lovernor in Council, 
well knowing the effect of this provision in the Towns Incorpora
tion Act, ipso facto confined the jurisdiction of these Justices of the 
Peace to the area of the county outside the incorporated Town of 
Inverness, particularly as to offences against the police regula
tions of the town.

This, I think, is the case with every commission appointing

06
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Justices of the Peace in every county in the province within whose __ 
houndary there is an incorporated town. C.C.

L<‘t me again refer to the provision respecting the tribunal pKx 
before which proceeding for violation of the penal provisions of y
the Temperance Act may he brought :— -----

, . . . il,. . . MaeUlltivra;"Mich prosecution may be brought before any Magistrate c<».c..i. 
having jurisdiction where the offence was committed."

We have seen that " Magistrate" means a Stipendiary Magis
trate or two Justices of the Peace.

There are two classes of Stipendiary Magistrates, Town and 
Municipal. The Stipendiary for a municipality -county or sub
division of a county —has no jurisdiction by virtue of his office to 
preside in the police office of an incorporated town. In certain 
cases lie may be called in by the Stipendiary for the town. But 
two Justices of the Pence, the equivalent of a Stipendiary cannot 
be called in; and in no case can the* be given jurisdiction to pre
side in a town police court, to dispose of the business brought 
before them as such Justices of the Peace in said office. To the 
Stipendiary Magistrate appointed for the town is given alone 
the power and authority to preside in such office. His deputy, 
or certain functionaries called in by him. may preside in his place.
If the offence were committed in the county, outside the incor
porated town, two Justices of the Peace would have jurisdiction 
as well as a Stipendiary for the municipality of the county to try 
and determine the same. This view of the aw I apprehend ex
plains the meaning of the phrase having jurisdiction when the 
offence was committed. Offences sui generis with the offence 
charged against the defendant are to be tried in the town police 
office. “There shall lx* in the town a police office to be estab
lished by the Town Council where all the police business of the 
town shall be transacted."

It will be seen that it is imperative that all the police business 
of the town is to be transacted in the police office.

It is not claimed that two Justices of the Peace have any 
authority to preside in the town police office. 1 am therefore of 
opinion that the effect of the provisions of the Towns Incorporation 
Act, respecting the constitution of a tribunal to try and punish 
summarily criminal offences committed with the town expressly,
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w’ s~ takes away the jurisdiction of the County Justices to try these 
C.O. offences; wherefore, I decide that the two Justices of the Peace 
ljKX who tried and convicted tlie defendant had no jurisdiction to 

entertain the charge preferred against him.
°l>v There was no reason alleged why the prosecution had not

M“c”cTv' hrought before the Stipendiary Magistrate of the town, who
is a practising barrister, and a man in every way competent for 
his office.

The conviction herein ap|>cnlcd from shall be quashed but 
without costs.

Con ni cl ion quashal

B C.

R. C.

St til «•turn t

TOPAY v. CROW'S NEST PASS COAL CO.

Itiilitth 1'ulittnbin Sn/i11mi ('mill, iimjiiiif, ./. Ocfoftn l.'l. IilII.
I. Al.lKXN l 6 I II I» |—Al.lKX KM Mlt> UlSAIIII.IIII s AM» l \C\( ITIKS

Ni ith iiy oh aoainsi Uksiihn«. hi hi iiv iicknhk.

Tin* t*«>1111110)1 Inw rule ntrittl\ limiting mi iilii-n enemy in liin civil 
right' is now nioililifil in hi' favour wlivn lie nsiilw in thin vomitn l»v 
livniHv or nmlvr |mitwUoii of tin* Crown.

|Onlvrintonnvil of Angii't |.*i. Mill, voitwitlvml,|

Aitucation by defendant for a declaration that the plaintiff 
is. as an alien enemy, disentitled to appeal to our Courts for the 
enforcement of his rights, and involving the status of alien 
enemies residing here by license.

The application was dismissed.

E. V. Ilmla i U. K.C.. for the application. 
Much an, K.C.. contra.

(I it kooky, J..V : Although there is no doubt that at common 
law an alien enemy was denied the right of appealing to our 
Courts for the enforcement of his contractual rights, etc., this 
rule has long been modified when lie is resident in this country 
by license or under the protection of the Crown: see I Hals. pp. 
20 and .'MO; and I do not think that the expression of Lord 
Lindley in Jannon \. Dricfonhin Consolidated Mims Ltd., 
110021 A.C. 484. is. when examined, at all inconsistent with 
this, lie was then dealing with the circumstances of the ease be
fore him. and lie cited Li Bret v. Papillon ( 18041. 4 Hast 502. 
as the ease which established the rule, but an examination of that
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<‘«inv shews 1 li.il the plaintiff there was resident in the foreign 
country at the date of his action, and lie was suing on a judg 
ment obtained in the Courts of his own country. In the present 
ease the plaintiff has been resident in < 'amnia for a long time and 
peaceably pursuing his usual occupation.

In Ain nias \. Xwin a ( lh."»4). 4 K. X It. *JI7. the judgment 
°f Urn! Campbell. C.J.. in giving judgment against the alien 
enemy shews clearly that In* relied on tin- fact that the plaintiff 
though then in Kiiglainl was not there with the permission of 
any one entitled to net for the sovereign.

In the present ease I am unable to read the Order in Council 
of August If), l!M4 (appearing in the (lazette of August 

1914, p. (i 17 ) together with that of August 7. 1914 
(appearing in the <lazette of August IT*. 1914. p. ô.'ll ) as 
anything but an express permission to (lemons and Austrians 
to reside in Canada so long as they pursue their ordinary avoca
tions in a peaceful and quiet manner, etc. The Order of August 
I•*». recites that there are many such
|ivisiiiim quiet I \ punming their vuriouw nvovulmii* in vnrimi* pint «if (an 
min. innl it is desinilile 1 hat siivli perwmw 'ImuM lie nUnwed to enntinne in 
siieh aviM-utimis wit limit interriiptiun.

It then goes on to proclaim that all such persons, "so long 
as they quietly pursue their ordinary avocations be allowed to 
continue to enjoy the protection of the law and be accorded the 
respect and consideration due to peaceful and law-abiding eiti 
zens; and that they be not arrested.” etc.

In view of the foregoing it appears to me that it would be a 
denial of such protection to permit a coal miner, for example, to 
work at his usual occupation of coal milling and deny him the 
right to sue for his wages if they are not paid, or, as in the pre 
sent case, to deny him the right to maintain an action for per
sonal injuries sustained in his work as a miner, and caused, as In
al leges. by the negligence of the defendant, as during times of 
peace he has enjoyed this privilege, and the order proclaims 
that In- shall be allowed to continue, etc. The application will, 
therefore, be dismissed. ('osts to the plaintiff in any event of the

. I pplicntin h il ism ism il.

B C.

s. c.

\1st Pahs

Onvairv. I

50 IS III II.
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MAN.

K. H.

Statement

PESCOVITCH v WESTERN CANADA FLOUR MILLS CO.

Manitoba Aiiiij's Bench, thill. ./. Y a ve tuber II. 11)14.

1. Alikxh i * Il I- ll)|—|x war rnii:—Sins nv ok aoaixst—Ntatvh of 
AI.IKX KXKMY.

A pel*son of German or Austin-Hungarian nationality, domicilisl 
in Canada, as to whom there is no reasonable ground for believing 
that lie is engaged in hostile acts or is contravening the law. may by 
virtue of the Orders-in-Council (Can.) of August 7 and 15. 1014. 
maintain an action in negligence against his employer for personal in 
juries sustained in following bis avocation where sueli action would lie 
were Itis country not at war with Great Britain; and. semble, the onus 
is not upon the alien to prove, on the defendant’s motion to stay pro
ceedings in an action broiighl. before war was declared, that lie had 
not contravened the restrictions specified in the Hoy a I Proclamation 
of August 15. I til 4 (Can.).

| Itassi x. Sullivan, IK D.L.ll, 452. 50 f.L.J. 550. 7 O.W.X. .‘IK, criti 
cized; Topaii v. Crate's Xesl Pass f'unI Co.. IK D.L.H, 7K4. followed.|

Motion to stay tin- plaintiPTs action involving tin- right of 
an alien enemy to kiic in our t’ourts ami tin- oiiiik of proof as to 
hostile conduct by such alien.

The motion was dismissed.
T. 7. Murrttfi, for the plaintiff.
E. .1. Cohen, for defendants.

Ualt, .1. : -This action was commenced on duly 24. 1914, and 
the statement of defence was filed on August 12. and an amended 
statement of defence on October 2. 1914. The plaintiff claims 
damages for injuries sustained by him while in tin- employ of tin- 
defendants. The defendants now move to stay all proceedings 
in the action upon the ground that the plaintiff in an Austrian 
citizen and has not yet become a naturalized British subject.

The argument had been almost concluded before I ascertained 
that counsel were arguing tin- case upon mutual admissions made 
hetween themselves, and not on the usual sworn evidence. It 
occurred to me that, under such circumstances, the question was 
merely an academic one. I thereupon adjourned tin- argument, 
and gave leave to the defendants to establish the necessary facts 
by affidavit. I am confirmed in the view above expressed by tin- 
judgment of Kekewieh. .).. in Williams v. Powell ( 1894). W..Y 
141. where his Lordship held that a declaratory order settling 
the rights of parties must be made on evidence, not on admis-
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War was declared between tirent I Britain ami Austria 11 mi 
gary oil August 12. 1914. Thv defendants contend that tin 
plaintiff occupies simply tIm* position of an alien enemy, and is 
thereby incapacitated from enforcing any rights in our Courts. 
By Royal Proclamation published at Ottawa on August 15. 1914. 
the (lovcrnment has directed
that all |K>r*oiiM in ( amnia of (ivrman or Austro-Hungarian nationality. 
ho long an they quietly |uirsiie their ordinary avueatimis he allowed to con 
tin tie to enjoy the protection of the law and lie accorded the respect ami con 
sidération due to peaceful and law abiding citizens; and that they Im* not 
arrested, detained or interfered with, unies- there is reasonable ground to 
believe that they are engaged in espionage, or engaging or attempting to 
engage in nets of a hostile nature, or are giving or attempting to give 
Inform»Mon to tin* enemy, or unless they otherwise contravene any law. 
order-in council or proclamation.

The plnintiff states in his affidavit : -
2. I am and have been for a period of more than live year* past a resi 

ilent of and domiciled in the city of St. Ilonifaee in the Province of 
Manitoba.

MAN

K. It.

PKHCIIX i ll'll

Wkhtkhx

Fun a 
Miu.s < o.

Oult .1.

it. For almost the whole of the past live years I have been employed 
by the defendant company as a labourer in their flour milling plant at the 
city of St. Boniface aforesaid.

4. Since the 21st day of Fchruury. \.l). HU4. a# a result of the accident 
which occurred to me on that date, I have been unable to engage in any 
kind of work. During the whole of the period since the said date up to the 
present time. I have been giving my whole attention to the work of re 
gaining my health and strength and. with that end in view. I have Ih*cii 
living quietly at my home in St. Boniface aforesaid, leading a very simple 
life and indulging in light exercise.

I have, ever since the outbreak of the war lad ween (Ireat Britain and 
Austria Hungary in August last, been quietly pursuing my usual and ordin 
nrv avocation as before mentioned, and have been conducting myself as a 
peaceful and law-abiding citizen. I have not engaged in espionage, or 
engaged or attempted to engage in acts of a hostile nature, nor have I given 
or attempted to give any information to the enemy, nor have 1 otherwise 
contravened any law. order in council, or proclamation.

Thv meaning to be given to the Proclamation of August If) 
has been considered in other provinces of the Dominion already.

In Baxsi v. Sullivan. 18 D.L.R. 452. 50 <\L..L 5:19. decided in 
Toronto on September 11, the plaintiff, who was the holder of an 
unregistered chattel mortgage, had brought an action to set 
aside a chattel mortgage registered by the defendants against 
the same goods, and had obtained from the Local Judge at
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MAN Haileybury an injunction restraining their sale. A motion to
K. B. continue the injunction came before Hodgins, J.A., and, amongst

Pk.hvovitch

Wkhtkrx

MII.I.H ('<>.

other things, il was contended by the defendants that the action 
was not maintainable because the plaintiff was an alien enemy, 
being an Austrian and not naturalized. In giving judgment, 
staying the action. Hudgins, -I. A., said. 18 D.L.R. 452. at 455 :—

In the present, case the Court luis no means of knowing whether tliis 
Proclamation, the terms of which are relied on as giving a right to main 
tain this action, covers this particular plaintiff, lie may or may not lie 
quietly pursuing his ordinary avocation, or lie may lie. for all that is before 
me, one of the class excluded by its subsequent provisions, or otherwise dis
entitled to take advantage of provisions intended for those who have re 
sided here and engaged in business for some length of time. Nor am 1 at 
all sure that the proclamation has the effect contended for. It appears 
to have lieen issued under see. II, sub-see. ih). rather than under sub-sec*. 
(e( and t/| of the War Measures Art, 1914, and may well refer only to 
police protection. It is not incumbent on the Court to make, still less to 
act upon, any presumption in favour of natives of either of the two nations 
now at war with the British Crown; md 1 think that every facility should 
lie afforded for local inquiry, so that the Court should he fully informed a* 
to whether or not the plaintiff is in fact entitled to set up the protection 
extended by the Crown under the wording of the Proclamation. . . .

The injunction will lie dissolved and the action stayed meantime, with 
leave to apply on notice to a .lodge of the High Court Division to permit 
the action to proceed after tint' has lieen given to make the inquiries 1 have 
indicated.

hi To pay v. ('row's S'<sf 1‘ass Coal Co., 18 D.L.R. 784, il was 
livid in British Columbia by (Ircgory, J.. on October Id. 1914, 
that till alien enemy mident in Canada may, by virtue of the 
Orders-in-t 'omieil of August 7 and 15, 1914. maintain an action 
for personal injuries sustained in following his avocation. Mr. 
Justice (livgory, after quoting the Proclamation above men
tioned, expresses himself thus;—

In \ ie\\ of the foregoing, it appears to me that it would lie a denial of 
such protection to permit a coal miner, for example, to work at his usual 
occupation of coal milling and deny him the right to sue for his wages if 
they are not paid, or as in the present ease, to deny him the right to main
tain an action for personal injuries sustained in his work as a miner, and 
caused, as lie alleges, by the negligence of the defendant, as during times of 
peace he Inis enjoyed this privilege, and the order proclaim* that lie shall 
lie allowed to continue, etc.

1 cannot agree with the view expressed by Hudgins, J.A.. 
that the Proclamation casts upon resident aliens the burden of
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establishing tlml they 11 tv not engaged in espionage. »*t<•.. before 
allowing them the protection of the law ; or, in other words, com 
polling them to prove their innocence. I think it is for those 
who assoit such inabilities in the person affected, to prove them.

I sec nothing in the War Measures Act. 1914. to justify the 
limitation which the same learned Judge seems disposed to place 
upon the “protection of the law" mentioned in the Proclama
tion, namely, that it may well refer only to police protection.

There is much force in the plea set up by Shy lock.—
You take my life.

When you ilo take the mean* whereby I live.

I think the Proclamation was clearly intended as an assur 
a nee to (Hermans and Austro-Hungarians living in Canada that 
their rights would be respected and that they should have the 
protection of the law. so long as they quietly pursued their 
ordinary avocations. I agree entirely with the opinion expressed 
by Gregory, J., in the Tojxiif ease.

For these reasons, this motion must be dismissed with costs.

.1/ulion (Iismisxeil.

SETTER v. THE REGISTRAR
Min i In Siifin mi Court. Ilurrcy, Cl. \lnii 'Jll. |!»|4.

I. L\m> Tiri.KN iTokhkxh nystkmi ig X III SOI—t XXI \i "Asm KANO 
Fund"—Khhok in kkcohiuxo i avkai—l nkh.istkkh» mortuaukk'n 
KMIIIT to IIIMCKXSATIOX Oil UK "Asst HAXO Ft Ml." IIOXV l.l M

( oinpcnsntion i* huthorized out of the "Assurance Kuitil** under *ec. 
Ins of the Land Title* Act. Alt»., only where a eertilieate of title has 

.been granted in respect of the land or inter» *t in land of which tin- 
claimant ha* lieen deprived; and inasmuch a* certificate* are not 
granted under that Act to mortgagee* to *hew their interest*, a mort 
gagee. or caveator under an unregistered inoitgage. can obtain no 
compensation from tin- Assurance Fund for lo** sustained through an 
error of the I aim I 'titles office in recording the caveat again*! the 
wrong lot.

Action by an unregistered mortgagee against the Registrar 
as nominal defendant claiming compensation out of the “Assur 
a lice Fund" under Land Titles Act. Allierta. where the mort
gagee’s caveat had been ineffective through the inadvertence of 
the Land Titles Office.

The action was dismissed.

78H

MAN

K. It.

I’khcovitcii

XVkstkhx

ALTA.

S. C.

Statement
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ALTA. .1. //. (’lurlr, lx.< and .1. !.. Smith, for the plaintiff.
S.C. h'. It. lùhrardx, K.( '.. and Daman Stuart, for tin- defendant.

Skttkn Harvey, (\»J.: In October, 1909, one Meyer gave a mort
Thk

Hkwihthah.
gage to tin* plaint iff on an undivided one-half intereat in the 
S.K. 1-4 26-31-2, west of the ôth meridian, to secure .*) e
purchase price of certain machinery. At the time the mortgage 
was given the title to the said land stood in the name of the Hud
son’s Bay Co., Meyer and another being the purchasers under 
an agreement of sale assigned to them upon which there was a 
small balance still unpaid. The plaintiff being unable to re
gister the mortgage, caused a caveat to be filed under which he 
claimed to be interested as mortgagee under his unregistered 
mortgage. As required by see. 86 of the Land Titles Act, the 
registrar caused a memorandum of the caveat to be entered on 
the certificate of title standing in the name of the Hudson’s 
Bay Co., but by error the land was described as section 23 in
stead of section 26 and in consequence, when the transfer from 
the Hudson's Bay Co. to Meyer and his co-owner came in to be 
registered, the caveat was disregarded and no memorandum of 
it was noted on their certificate. The land was subsequent!) 
sold as unencumbered, but the mortgage was not paid though 
there was a small amount paid on it at one time. The plaintiff 
recovered a judgment against the mortgagor for the amount un 
paid, but the sheriff has been unable to realize anything on the 
execution, to which lie has made a return of nulla buna.

The notice provided by see. 108 of the Land Titles Act 
(eh. 24 Statutes of Alberta, 1906) was given and this action was 
then begun against the Registrar as nominal defendant. At the 
conclusion of the trial 1 intimated that 1 feared that the provi
sions of the Act furnished no relief but 1 reserved judgment to 
see if 1 could reach a different conclusion. A careful considera
tion of our Act and a comparison with the Aets of Manitoba and 
Saskatchewan and of the Australian States have only confirmed 
the impression that 1 had at the close of the trial. The Torrens 
system is so called because it was first introduced by the South 
Australian Legislature in 1858 at the instance of Sir Robert 
Torrens.

ZZ
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Hogg, in his work on the AuMtralian Torrens' System, ALTA, 

nay» :— N. c.
By Turwus *y*tcm* generally un» meant tliuw ny*tem* registration .Skttkk 

nf transaction* with interest* in land* whose declared object i*. under 
govern 111**11 ta I authority to e»tahli*h ami eertify to the ownership of an Tin: 
alwolnte ami indefeasible titli- to realty ami to *implif\ it- transfer. An Kkoikihar. 
ini|iortant feature of the *y*tein i* an imleinnity fnml to eompeii'.ate any nariPT rj 
<nn‘ who may he injured by the o|ieration of the Act.

This systein was introduced into the Northwest Territories 
in 188(> ami lias ever since been in force. An indemnity fund 
under the name of the Assurance Fund was then provided ami 
has ever since continued, and there is no doubt that the general 
opinion has always been that implicit faith might be given to any 
act of the registrar or any of his assistants, because if he made 
any mistake from which damage resulted to any one. resort could 
be had to the Assurance Fund for indemnity. I regret to have 
to come to the conclusion that under the Acts in force in Alberta 
and Saskatchewan, which are taken from the Act in force in the 
Territories, that opinion is not well founded.

Sec. 108, which is the only section under which it is sug
gested the claim might be supported is as follows so far as is 
applicable to the case:—

Ain person sustaining lu** nr dninngi1 through mix omi»*iou, mistake 
or misfeasance of the inspector of Lund Titli** otVui**, or a registrar, or 
any of hi* ollieer* or clerks in tin* execution of their respective duties under 
the provisions of this Act . . . may. in any ease in which remedy hv 
action for recovery of damages, hereinliefore provided i* harred, bring an 
action against the registrar. a* nominal defendant, for nrovery of dam-

It then provides that the amount recovered shall In* paid out 
of the Assurance Fund.

Now, it is apparent at once that not only a mistake causing 
loss or damage must exist to give a right of action, but that 
coupled v ith that it must be a case “in which remedy by action 
hereinbefore provided is barred."

Thom, in his work on the Canadian Torrens System, at p. 
221 refers for the construction of this provision to Morris v. 
lit ntley (1895), 2 Terr. L.R. 253, but an examination of that 
case and of the present statute as compared with the one then 
under consideration shews that the case is id* no present assist-
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ALTA

8. C.

Tmk
KriilMTHAR.

llaiKt C.i,

anec. In tin* Kliitute tin*» in «piestion thv won in were “in aux 
ease in wliicli tin* rvnivtly by notion for rve«ivcry of «Innmin's, ns 
hereinlN'forv pmx id<‘«l. is hnrml.”

By a previous motion it wan provided tlint tin* H*giHtrnr or 
any one noting under him shonhl not In* linhli- to nil notion in 
respect of mix not bona fidf done under the stntuto. Thv learned 
•hnlge. in tlint «nihv, treated the xvords “ns hereinbefore pro 
vided” ns nn mlverhinl phrase nuKlifying the verb “in barml" 
ami living of opinion that, hut for the Heetion incut ioiu'd "bar 
ring it” there would In* an aetion against the registrar, he held 
that that eomitituted the o«nulition giving rise to a right of ne- 
«•ess to the Assuranee Fund.

This generous eoustruetion was, of course', in a«*<«ord with 
xvhat Hogg states to he one of the principles of the system and 
would have had the effect of allowing a right against the Assur
ance Fund in praoti«‘iilly all east's of loss or «lamage 11mntgli 
mistake in lh<> Lainl Titles office.

Vnfortunately for the application of that const ruction for 
future purposes, the Act was, even at the time that the decision 
xvns given, altered by the provisions of the Land Titles \«*t. 
1894. which, on January 1. 1895. sti|>eravded the Territories Real 
Property Act. From that Act the little word “ns” in the ex
pression “as hcrcinliefore provided * was eliminated ami the 
wording appeared as it is now. The section indemnifying tin- 
registrar and his offi«*«>rs was at the same time changed in loca
tion from the early part of the Act to I In- later part, so that its 
provisions were then “hereinafter” and not “hcreinliefore.” In 
both of tht'sc respects tin- Alberta A«-t now under consideration 
follows the Act of 1894.

It is apparent therefore that no assistance can now h<> had 
from that case and the words “hereinbefore provided” must Ik* 
treat ini as an adjei'tival expression «nullifying “renusly by ac 
tion for recovery «if damages.”

Sis*. 105 appears to lie the only prior s«'ction xvhn*h provides 
a remedy by a«*tion for iwovery of damages to xvltieh this could 
apply, but it «hies provide such a remedy and that remedy is
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ban ed In sec. KMI under the conditions therein specified. The 
remedy of see. 10.'», however, is only n vail able to “any person 
deprived of any land."

See. 108 sets out persons suffering hiss through mistake am! 
persons ileprivetl of land as apparently separate elusses, yet 
Hogg points out the difficulty of treating them as distinet classes 
and possibly in view of the definition given by the Act. as. 
amongst other things, “any interest in land, legal or equitable" 
even a mortgagee or an execution creditor whose rigid had been 
lost by reason of some mistake or omission in the Land Titles 
office might lie sait! to lie a person “deprived of land,” but even 
if we get that far, we are not by the opening words of the sce- 
tion. which are “After a certificate of title has been granted 
therefor any person deprived of any land, etc." These are the 
exact words of the section in the Ait of 1S!!4. this again being 
an alteration from the former Act, the corresponding section of 
the Act of 188(1 commencing with the words “Any person de 
prived of land."

The words of the Saskatchewan section are “After a certi
ficate of title has been granted for any land, any person deprived 
of such land" which gave the same meaning as the Alberta Act, 
though perhaps a little more clearly expressed.

It seems clear that the only land the deprivation of 
which is provided for by this section is land for which a 
certificate of title has been granted. Inasmuch as certificates of 
title are not granted to mortgagees to shew their interests, a 
mortgagee is not deprived of an interest for which a certificate 
of title1 has been grunted and cannot come within the provisions 
of this section and therefore cannot come within the provisions 
of see. 108. Most of the Australian Acts contain sections simi
lar to sec. 105. but in none of them does the section contain the 
provision for a certificate of title as ours does. By reason of this 
provision I find it impossible to give any construction to the pro
visions of the Act which will furnish any relief to the plaintiff, 
and I must therefore dismiss the action but without costs.

ALTA.

S.C.

Thk
Hkoihtrak

Action dismiss!d
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CAN

S.c.
PRESCOTT v. TRAPP & CO.

Supreme ('nurl of Canada, Sir Charles Fitzpatrick, (.!, Davies, I ding Inti, 
Duff, Anglin and Il rôdeur, J.I. October 7, 1912.

|Trapp «V- Co. v. Prescott, 5 D.L.R. 183, affirmed.)

S ai.k (§ II A—27 )—Sale by auctioneer for unnamed principal 
Implied warranty Post-dated cheque,\ Appeal from tin* judgment 
of tin* Court of Appeal for British Columbia, Trapp v. Prescott, 
5 D.L.R. I S3. 17 B.C.U. 2118. affirming the judgment of Grant 
Co. .1., in the County Court of Vancouver, which maintained 
tin* action of the plaintiffs (respondents) with costs.

An auctioncr sold two horses, by public auction, to a bidder 
who settled for the price by giving the auctioneer his cheque 
post-dated several days after the sale, and the auctioneer then 
gave his cheque for the purchase price, less his commission, to 
the owners of the animals. The purchaser took possession of 
the horses, but, on the following day, discovering that a third 
person held a lien on them, he stopped payment of the cheque 
which he had given at the time of the purchase. The plaintiff's 
action for the recovery of the amount of the cheque was maintained 
by the county court judge and his judgment was affirmed by the 
judgment now appealed from, Irving J. dissenting.

After hearing counsel on behalf of the appellant, and without 
calling upon the respondents for any argument, the Supreme 
Court of Canada dismissed the appeal with costs.

McC rosso n, for the appellant.
('. IV. Crain, for the respondents.

Appeal dismissed irith casts.

HIRTLE v. BOEHNER.
Supreme Court of Canada, Sir Charles F it :/sit rick, C.J., lianes, I din g ton, 

Duff. Anglin and lirodeur, J.I. Mag 6,1913.
[Hoeliner v. Ilirtle, 6 D.L.R. 548, reversed.)

Trespass i § I A—5) — What constitutes Overlapping of 
boundaries—(1 rants from the Crown.} Appeal from a decision of 
the Supreme Court of Nova Scotia, Hoehner v. Ilirtle, 0 D.L.R. 
Ô48. 40 N.S.R. 231. reversing the judgment at the trial by which 
the action was dismissed and ordering a judgment to be entered 
for the plaintiff ).831
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Thv plaintiff, Bodmer, brought action for trespass on his 
wilderness land l»y cutting wood thereon. The defendant claimed 
that the wood was cut on his own land. Much party claimed title 
through allotment on the foundation of the township and by 
subsequent Crown grants.

The trial Judge held that the plaintiff's case depended on the 
properties overlapping and he could only succeed by establishing 
priority of title. He held as to this that the original party from 
whom the defendant claimed had an allotment possession before 
plaintiff's title originated and the allotment was confirmed by a 
township grant in I7S4 and by a Crown grant in ISIH), the latter 
reciting his possession for more than twenty years previous. The 
Supreme Court en banc reversed the judgment at the trial, holding 
that on the evidence plaintiff's title was prior and defendant’s 
grant in 1800 derogated from it.

The Supreme Court of Canada after hearing counsel for each 
party and reserving judgment allowed the appeal and restored 
the judgment of the trial Judge dismissing the action.

Mellish, K.C. and Matheson, K.C., for the appellant.
laiton, K.C., for the respondent.

. 1 p/Hdl allowed with costs.

COLLINS v. KEENAN.

Prince Edward Island Supreme Court, lion. II". II Sullivan, C.J.
January 28, 11114.

Assault and mattery II—7) Hcprehennible conduct pro
voking assault Effect an to damage*.]- Action in damages for 
assault.

H'. S. Stewart, K.C.. for plaintiff.
A. E. McDonald, K.C.. for defendant.

Hon. Wsi. W. Sullivan. C.J.: In this case, which was tried 
before me without a jury. I find on the evidence adduced at the 
trial that the defendant was guilty of an assault and battery in 
excess of what was necessary in the circumstances in which la
wns placed; and 1 am of opinion that the evidence of such excess 
was available to the plaintiff on the trial under the pleadings in

CAN

R.r.

P.E.l.

8. 0.
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P.E.I. the case without any new assignment. I should come to this
S. C. conclusion on the law from a perusal of the pleadings as they 

appear on record; hut 1 am strengthened in this view by the ease 
of Dean v. Taylor, 11 Exch. 08, which was decided on the con
struction of similar pleadings under the English Common Law 
Procedure Act. which Act was identical with that in operation 
here. That case is consequently, an authority directly covering 
tin1 point in question »n this case. It is true that the decision 
in Dean v. Taylor, 11 Ex. 08, was not followed in Himmer v. 
Ri miner, 10 L.T.N.S. 238, hut the latter case was disposed of by a 
single Judge at Nisi Trias, and cannot he held to prevail against 
the considered judgment of the Court, such as decided Dean v. 
Taylor, composed of Chief Huron Pollock, and Barons Parke and 
Martin.

Were it not for the reprehensible conduct of the plaint ill", 
as disclosed by the evidence, in annoying the defendant, I should 
he disposed to allow him a considerable sum for damages. Such 
annoyance, however, was no justification for the defendant, to 
whom other remedies were at the moment at hand, in using a 
dangerous weapon and therewith causing to the plaintiff grievous 
bodily injuries and reducing him to the perilous condition shewn 
by the evidence.

1 find a verdict for the plaintiff and assess the damages at 
$40, for which sum judgment will he entered.

Jadymeat for plaintiff.

IMP.
MOLSONS BANK v. KLOCK.

Judicial Com mi 1 In of I hr Print Coumil. l.onl Moulton, Lord Sumner, Sir
P. C. Charles Fitxpatrick ami Sir Joshua Williams. July 16. 1914.

\Molsons Hank \. Klock. U D.I..R. 877. itlliiiiii'«l. |
Judgment (§11 A—(iti)—Set-off—lies Judicata.]—Appeal 

from Quebec King’s Bench.

The judgment of the Board was delivered by

Lord Moulton : -This is an appeal from three concurrent 
judgments in a case in which the decision must ultimately turn 
on the view which the Court takes of the facts. There is no ques
tion of law whatever involved in it, and, therefore, the decision 
can only be of interest to the parties.
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The facts aw peculiar, but their Lordships do not think that 
they involve any serious difficulty when once there has been a 
pronouncement by the Court that has the best opportunity of 
judging of the reliability of the witnesses, and in this «nisi* the 
Judge of first instance has found the mutent 1 issues in favour 
of the respondent. Their Lordships think, therefore, that there 
is no necessity for them to give a judgment dealing with the 
facts at length, but that it suffices to say they are thoroughly 
satisfied that the judgments of the Courts below are right and 
should be affirmed. The appeal has been, in the opinion of their 
Lordships, pleaded with very great ability. Everything that 
could be said in favour of the view of the facts which the appel
lants wished to put before their Lordships has been said, but 
they do not feel that that lias been sufficient in any way to shake 
their opinion of the accuracy of the judgments appealed from.

Their Lordships will, therefore, humbly advise Ilis Majesty 
that the appeal should be dismissed, and the appellants will pax 
the costs.

Appeal dismiss! d.

COLONIAL INVESTMENT & LOAN CO. v. WEIHE.
Saskatchewan Supreme Court, Haul tain, C.J. .Wore other 191-1.

Mortgage (§ VI (1 - 100) Sale Cnder lins is Necessary
for Sale.]—Action to enforce a mortgage by way of foreclosure 
or sale.

A. L. McLean, for plaintiff".

Haultain, C.J.: In this action, which was brought for the 
enforcement of a mortgage, the statement of claim asks for:

1. Judgment for the amount due under the mortgage and 
interest; 2. Foreclosure on default of payment within a time to 
be fixed by the Court; 3. (Alternatively) Sale.

No appearance having been entered by the defendant, notice 
of motion for judgment was duly given on September 2. 11)14. 
The notice of motion is for:—

1. An order nisi for foreclosure; 2. Judgment for claim and 
costs; and 3. For further or other relief.

797

IMP.
r.<\

SASK

s. c.
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SASK.

s.c.
The* motion came on before the Local Master at Swift Current 

and was dismissed by him. According to his written reasons for 
decision, the learned Local Master was under the impression 
that the motion was a motion for foreclosure absolute, and he 
accordingly refused foreclosure absolute and offered an order 
nisi, for sale. In view of the form of statement of claim and 
notice of motion for judgment only an order nisi for foreclosure 
was asked for and could be asked for, and 1 think it is only reason
able to assume that the motion was made in the terms of the 
notice. In any event an order nisi for foreclosure should have 
been made, as that is what the notice of motion asked for, and 
there was no request for a sale and no material upon which a 
sale could have been ordered : Canada Life Assurance Co. v. 
Vance, 12 VV.L.R. 231.

The order appealed from will, therefore, be set aside, and 
the plaintiff will have the usual order nisi for foreclosure and 
judgment for the amount of its claim and costs, including the 
costs of this appeal.

Appeal allowed : order foreclosing.

YOUNG v. BLAGDON.

Saskatchewan Supreme Court, El wood, ,/. Deamber is. 1014.

Land Titlks (Torrens System) (§ 111—30) Execution — 
When registrable—Land Titles Act.|— Application to remove an 
execution from the title to lands under Land Titles Act.

C. M. Johnston, for the plaintiff.
II. Ward, for the defendant.

Elwood, J. :—The execution creditor > alleges that his 
execution was in the hands of the sheriff and the sheriff after
wards sent it to the registrar of land titles to he registered. . . . 
These matters are not in ' and I am of the opinion that 
under the facts as stated the plaintiff is entitled to have the execu
tion in question removed from the title to the lands as set forth 
in the statement of claim. In my opinion sec. 118 of the Land 
Titles Act, as enacted by eh. Hi of the Statutes of Saskatche
wan. 1912-13, see. 17. is not retroactive in its effect and that

1

D7D
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amendment having hvvn passed after the transfer of tin1 lain! SASK. 
in question to the plaintiff would not affect the land in question. s. C.

The only other question to consider is the question of costs.
In the case of Hamilton v. MeCuaig, 4 Sask L.R. 194, it was held 
that the defendant having attacked the right of the plaintiff to 
have the execution removed and having not merely submitted to 
the jurisdiction of the Court the plaintiff was entitled to his costs 
of action. In this case the defendant did not contest the right 
of the plaintiff to have the execution removed, but merely sub
mitted to the jurisdiction of the ( 'nurt. In the statement of claim 
the plaintiff alleges, however, that she requested the defendant to 
remove the execution from the land in the Land Titles Office, so 
far as it affected the land in question and that the defendant re
fused to do so. It seems to me on this state of facts that the plain
tiff is entitled to her costs of removing the execution. It seems 
to me that while it is quite true that the execution was registered 
against the land by the operation of the Land Titles Act yet 
when it was brought to the attention of the defendant it seems to 
me that it was the duty of the defendant to take steps to remove 
the execution from these lands and. therefore, under all the cir
cumstances I am of the opinion that he should have done so.
There will be judgment for the plaintiff as prayed for in the 
statement of claim and costs of the action.

Judgment for pin ini iff.

SAWYER v. CANADIAN PACIFIC R CO ONT
Ontario Supreme Court. Lennox. •/. Xuveinber si. Ill 14. g p

Damages (§1111 171)—Personal injuries—Wrong nodical
treatment, how negatived—Assessment of damages—Expert evi
dence.]—Action for damages for personal injuries sustained by 
the plaintiff by reason of the defendants’ negligence.

./. F. Faulds, for the plaintiff.
Angus MacMurchg, K.C.. for the defendants.

!l!i

Lennox, J. :—At the close of the plaintiff’s case, counsel for 
the defendants admitted liability and asked me to withdraw the 
case from the jury, submitting that a Judge could make a fairer
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ONT. assessment of damages than a jury. 1 directed that the applies- 
S. c. ti°n be renewed after expert evidence for the defendants had 

been put in. In the end I withdrew the case from the jury. 
The plaintiff did not seek out either a doctor or a lawyer for a 
long time, lie knew that he was injured, but did not realise that 
his injuries were very serious, or likely to be permanent. He 
was not of the army of keen hunters of litigation who do so much 
to congest the business of the Courts.

1 am in< to think that more prompt medical treatment 
might have facilitated recovery, but 1 am not sure of this. The 
medical testimony left this point undetermined—a matter of 
speculation—and. in the circumstances, 1 am not called upon 
to be astute in marking this point against a litigant of a type so 
rarely found.

The defendants called two very distinguished medical men. 
specialists, upon the questions arising in this action. One of them 
was very positive in saying that the plaintiff should have been 
treated in a nursing home or institution of that character; and. 
with this treatment, pronounced, pretty positively, the certainty 
of speedy and complete recovery. I was much more impressed 
however by the thoughtful, cautious, and somewhat qualified 
statements of l)r. MePhedran. the other expert called by the 
defence.

On the other hand, it is not, and could not be. questioned that 
Dr. Clifford Reason, also an eminent > in nervous diseases,
who attended the plaintiff, had opportunities for study of the 
plaintiff’s condition and requirements not open to the defend
ants’ witnesses. I have come to the conclusion that Dr. Reason 
was right in treating tin- plaintiff at his home, and that his re
covery would not have been, and would not be, facilitated by 
removing him from his old surroundings. I am not satisfied that 
the plaintiff, under any kind of treatment, will recover as 
speedily as suggested by the evidence for the defence, or that 
he will ever completely recover from the* effects of the defendants’ 
negligence.

There will be judgment for the plaintiff for $2,300 with costs.

Judgment for plaintiff.

9
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