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PREFATORY NOTE

The Editors have endeavoured to cover in the [)lgx'\l, notes ot all
reported criminal and quasi-criminal cases which have been reported in
any of the various Provincial Reports, as well as in the leading period
icals and journals. The cases digested comprise reports of cases both
before and after the criminal code of 1892, with the exception of the
Province of Quebec, relative to which, cases since 1892 alone, have heen
noted,

Attention is directed to the annotations on the various code sections
to be found on page 245 et seg. which annotations refer to the number
ing of sections as theyv occur in the code of 1892. Sections of the Old
Code are referred to for convenience of the Profession as it was deemed
advisable to adopt the numerical citations emploved by the (Courts
in each respective case

Owing to the complete revision of the numerical order and various
other changes effected in the Old Code of 1892 by R.S.C.. 1900, Cap
146 and 6 and 7 Edward VII 1907 Cap. 8, a complete analytical table
of variations has been compiled and will be found on page 1045 of the
Digest.

GEO. E. McCROSSAN,




T i 2 3




TABLE OF ABBREVIATIONS

\.R \ppeal Reports (Ontario)
B.( British ¢ 1hia
B.C.R British Co ibia Reports
Ber B¢ ] orts (N. B.)
B.N. A 1 North America
in
assels' Supreme Court of Canada Digest

' (

( Canadian Criminal Casc

( Cor n Law Chamber Reports (Ont
( Canada Law Journal

( Canadian Law Times
Cochran Cox in's Reports (N, S.)
Con. Ord Consolidated Ordinance
G (

( (

( (

P mmon Pleas Reports (Ont,)
‘onsolidated Statutes

anada Supreme Court Rul
aper's Reports (Ont.)

vard
ind Appeal Reports, Upper Canada,
ction Cases (Ont.).

iequer Court of Canada Reports.
Grant’s Chancery Reports (Ont.)

Han Hannay's Reports (N. B.)
Hil. T Hilary Term
Imp Imperial
Jame James' Reports (N. 8.)
K. B King's Bench
| L. ] Law Journal (Upper Canada)
] Man Manitoba
Man. .. R Manitoba Law Reports
M.T Michaelmas Term
N.B New Brunswick.
N3, R New Brunswick Reports
N.S Nova Scotia
N.S.R Nova Scotia Reports
N.S.D Nova Scotia Decisions.
N.W.T Northwest Territories.
Occ. N Occasional Notes (Canadian Law Times)

O1d Oldright's Reports (N. S.)




O.L.R
Ont
0. R
0. W, R

P. R

g

0. B

0. PR
O.R.K.B
0O.R.0O.B
0.5.C R
‘:)‘Jx

R

R, &

]\ \\ ('
L)

.S 0O

R. O, (
S

5. C. (
S.C.R
(I‘.I

Ter. L. R
Thon
Trin. 1

TABLE OF ABBREVIATIONS

Ontario Law Reports

Ontario

Ontario Reports

Ontario Weekly Reporter

Old Series

Prince Edward lIsland

Pugsley and Burbidge's Reports (N. B.)
Practice Reports (Ont.)

Pugslev’s Reports (N. B

Queen's Bench

Ouchee Practice Reports

‘-_’\1("1'(\ Reports, King's Be
Ouebee Reports, Queen Bench
Ouebee Supreme Court I\":»v.;:\
“H:“"\

Rex or Regina

Russell & Chesley's Reports (N, S.)
Russell & Geldert’s Reports (N. S.)

Revised Statutes |
Levised Statutes of Ontario 2
Revised Statutes of Canada 2
section 2/
S S 3L
Supreme ( 4
Supreme Court of Canada o
Supreme Court Reports (Canada) 35
Favior's Repe )nt.)
Territories L Reports g
Thomson's | rts (N, S.) s
. , 30
Irinity 1 38
Upper ( 39
Upper Canada Reports
\l‘ . ! 420
1 o
11\ ) l‘(
Western Law Reporter 131
Yukon Territor 57
O88
79
N3
031




COLUMN

89

90
141
220

353

354

364
366
384
399

420
130
131

570

S8S

792

830

031

ADDENDA AND CORRIGENDA

CORRECTION

Under Appeal,” sub-heading I1., “ Deposit on Recognizance,” should
Deposit of Recognizance

Sub-heading V., “ Lease to,” should be * Leave to.”

In last line “i" should be * 1

In fourth line from bottom, * Gotteriedson ” should be * Gottfriedson

Last line of Par. 17 should read, * parte Kane, 21 N.B.R. 370.”

Last two lines, par should read, * trial, ex parte Fahey, 21 N.B.R. 302

Last line par. 2 uld read t (g

Last line par. 119, should read

Last line, par. 149 should read

Last line par. 7 should read L

In 2nd line, *“ N " should be “V.”

In 34th line, ** Peg.” should read “ Pug.”

Last line, par. 2, should read “ Levi, 1 C.C.C. 74, Q.R. 6 Q.B. 151.”

In last line par. 1, *“ 2" should read “Q.”

In last line, par. 2, “ 2" should be ** Q

In last line, par. 3, * " should be * Q.”

In last line, par. 15, ¢ should be *29.”

In next to last line arkham " should be “ Sparham.’

In 8th line add “6 R. & G. 31, 6 C.L.'T. 139.”

In 24th line, “ 8.C.”” should read “ R. v. Browne.”

In 4th line from bottom read “ 8 C.C.C. 251.”

In 10th line, “ 385" should be “ 165.”

I'he 8th line from bottom should read “8 AR 135.”

In 26th line insert *‘ In re Hall.”

In line 33 read “ Fouquet,’

In line 14 read “ Fouquet.”

In line 12 read “20 C.P. 246"

In line 8 insert “ R. v. Rice.”

In line 35 insert “ R. v. Little.”

, 2000
Oce. N, 70.”
Bissell, 1 O.R. 514.”
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CANADIAN CRIMINAL CASE LAW

ABDUCTION.

1. Gist of Offence.] Prisoner was in-
dicted for having, at the city of Victoria,
unlawfully caused to be taken a certain
unmarried girl, to wit, one B. R., being
under the age of sixteen years, out of
the possession and against the will of
her father, contrary to 283 of the
Criminal Code. The evidence shewed that
the girl, by persuasion of letter written
by the prisoner in Victoria, Canada, ad-
dressed to and received by her within the
State of Washington, U.S. A., was in-
duced to leave her father’s house in that
state and meet the prisoner at Vietoria.
Upon meeting her there he suggested that
it was not too late for her to return home,
but she declined, and the prisoner there-
upon took her to a house near Victoria,
where they spent the night together :
Held, per Davie, C.J., at the trial, con-
victing the prisoner, that the Court had
jurisdiction, as the offence was wholly
committed within Cana Upon case
stated for the opinion of the Court of
Criminal Appeal, Davie, C.J., and Crease,

J., affirmed the judgment Held, per
McCreight, Walkem and Drake, JJ.,
quashing the conviction : That it was

essential to the offence that the girl should
have been in the possession of her father
at the time of the taking, and that upon
the facts, when she met the prisoner at
Victoria, she had already abandoned that
possession. Per McCreight and Walkem,
JJ.: That the reception by the girl of the
letters was the motive cause of her aband-
oning her father’s possession, and
therefore a  material factor in the
offence, which consequently, in part, took
place outside the jurisdietion. Per Walk-
em, J.: That the letters so far as they held
out the inducement, should not have
been admitted in evidence at the trial
ReciNa v. Buyrug, 4 B.C. R. 276. 1. C.
C.C. 3

ABORTION.

1. Advertising Medicine Intended to Pre-
vent Conception —EviDENCE TO SUPPORT
ConvicrioN Funcrions oF JupGe AND
Jury—AcquirtaL — NEw Trian.]— The
evidence of the Crown, upon an indict-
ment for an offence against 5. 179 [¢] of the
Criminal Code, shewed that the defen-
dant conducted a large business in vari-
ous proprietary medicines, including a
certain emmenagogue or medicine for
stimulating the menstrual flow. This
medicine was put up in boxes, in the form
of tablets, and sold under the terms of
an agreement duly proved, between the
defendant and the manufacturer. A box
was produced as made up for the purpose

of sale, with a brief printed description
of the contents on the outside, across
which a warning in red ink and large

type was printed, not to use the tablets
during pregnancy. Inside the box was a
printed sheet or circular giving full direc-
tions for the use of the tablets; and a
separate advertising circular referring to
the tablets and deseribing their purposes
and operation was also proved. In the
‘ directions " there was this statement:
“ Thousands of married ladies are using
these tablets monthl) Ladies who
have reason to suspect  pregnancy
cautioned against using these

The Judge at the trial directed

an
quittal, reserving the case for the Crown
upon the question whether the evidence

ne-

offered would support a conviction. A
verdict of not guilty was accordingly re-
turned : Held, that the jury could
have legitimately inferred from the lan-
guage used that the tablets were thereby
represented as a means of preventing
conception ; and therefore it would have
been right to have left the case to the
enr_\'; and a conviction might have
een supported. It is for the Judge to
determine whether a document is capable
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of bearing the meaning assigned to it,
and for the jury to say whether under the
circumstances, it has that meaning or not
The Court declined to direct a new trial
REx v. Kary, 23 Oce 219, 5.
0. L. R. 704, 2 0. W. R. 335.

2. Conviction for Attempt Upon Evi-
dence Shewing Greater Offences.r Upon
an indietment charging an abortion and
an attempt to commit an abortion, the
jury brought in a verdict of guilty of the
attempt, and upon an appeal against
the verdict, it was held that the jury
might convict of the lesser offence
where there was evidence, which, if
credited, would warrant a convietion
for the abortion. Tue Queen v, Hamiv-
ToN, 4 C.C. C. 251.

3. Intent.]—The prisoner, with intent
to procure abortion supplied a pregnant
woman with two bottles full of pills, with
directions to take twenty-five at a dose,
and that they would have that effeet
The pills contained oil of savin, an article
used to procure abortion, and it is said
that a bottle full would contain about
four grains. but the evidence was not
very clear as to this. It was in evi-
dence that such a quantity would be
ul'vnll_\' irritating to a pregnant woman,
and might possibly procure an abortion,
and that oil of savin in any dose would be
most dangerous to give to a woman in
that condition :—Held under the circum-
stances, that there was a supplying of a
noxious thing within the meaning of the
Act, 32 and 33 Viet. ¢. 20, s. 60 |D], with
the intent to procure an abortion. REGINA
v. Stitt, 30 C. P. 30.

{. Murder — EviDENCE oF CAUSE OF
DeaTn InsurriciENT Post  MorTeEM
ExamiNaTion FECT OF.]—On the trial
of the accused for murder, by committing
an abortion on a girl, it appeared in evi-
dence th t a post mortem examination
of the girl had been made by a mediecal
man, which was, however, confined to the
pelvic organs and was, upon the medical
evidence, inconclusive as to the cause of
death, but there was other evidence
pointing to the inference that death
was caused by the operation. Davie,
C.J., left the case to the jury, but reserv-
ed a case for the Court of Criminal Appeal
as to whether there was, in point of law,
evidence to go to the jury, upon which

they might find that the death of the
girl resulted from the criminal acts of
the accused. The jury found a verdiet
of guilty :—Held, per McCreight, J.
[Davie, C.J., and Walkem, J., concur-
ring], that there is no rule that the cause
of death must be proved by post mortem
examination, and that there was evidence
to go to the jury of the cause of death
notwithstanding the absence of a complete
post mortem examination. REGINA v,
Garrow, 5 B. C. R, 61

ACCESSORY.

1. Broker Not Liable as on Specula-
tive Contract in Absence of Mens Rea.]
A broker is not liable as an accessory
under see. 61 of the Criminal Code where
it is not shown that he had any guilty
knowledge of the intention of the con-
tracting parties to make profit on the
rise and fall in the price of merchandise
Recina v. Dowp, 4 C.C.C. 170, 17 Q.
R.S8.C. 67.

2. Aiding and Abetting — THEFr—AcC-
SORY AT THE Facr—Cope Sec. 61.]—
In order to be an aider and abettor it is
not necessary that the person who par-
ticipates in an offence should be present
during the commission of some incident
constituting the offence ; it is sufficient
that he aids and abets while a part of
the criminal transaction is taking place,
either at its commencement or <|lll'|n|!,
its progression, or later but proximately
at its consummation, or while some act
is being done which may enter into the
offence though it might be consummated
without it. In case of theft the act of
carrying away the stolen property may be
continued until it is lodged in a place of
safe keeping to be afterwards appropriated
to the thief’s use ; and although actual
taking may be complete as to crime, the
carrying the property to a place of safe
keeping, may enter into the eriminal
transaction, and constitute a continuation
of its commission. Anyone, therefore,
who knowingly assists a thief to conceal
stolen property which he is in the
actual or prn\iln:m- act of carrying
away renders aid to the prineipal actor
and becomes an accessory at the fact
and can be dealt with as a prilu-ipui
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5 ADJOURNMENT--AGENCY 6
under sec. 61 of the Code. ReciNa v.  judgment was to be delivered, renders
Campeeny, 2 C.C.C any further proceeding nugatory, and a

See also Evidence —Prineipal
Accomplice —See Evidence

ADJOURNMENT.

1. Adjournment of Court.| Where a
Circuit Court is adjourned to a future
day, in consequence of unfinished eivil
business, the criminal jurisdietion of the
adjourned Court is not confined to the
trial of offences committed before the
adjournment Recina v. Joeg, 3 All
161 [N.B.R.]

2. Crown Power or Counr To
Grant, Ere]—Although the Crown eleets
to proceed with a speedy trial in the ab-
sence of a material witness, and although
the trinl has commenced, the Court
has power to grant an adjournment to
enable the Crown to get the witness
Recina v, Goroon, 6 B. C. R. 160, 2 C
C.C. 141

3. lllness of Witness REMOVAL OF
Court anp Jury—Jurispierion.] —Where
a witness is too ill to attend trial, the
Judge has power to order the removal of
the Court and Jury to any place within
the County, on consent of both Counsels
The accused is bound by the consent
given by his counsel as it 1s not a matter
which goes to jurisdiction. R. v. Ropaers,
6 C.C.C. 419, 36 N.B.R.1

4. Speedy Trials Act ADJOURNMENT
oF TriaL.] —An adjournment of a speedy
trial to permit the Crown to obtain better
evidence, that a witness examined on the
preliminary hearing was absent from
Canada in order to admit his deposition,
refused as contrary to the spirit of the
Act. ReciNa v. Moraan, 2 B. C. R. 320

5. Summary Offences — Sumyons NoT
HeARD AT Time APPOINTED —N ECESSITY
oF Accusen To Warr, ] —=Where delay is
caused in hearing the summons on a sum-
mary offence, the accused must wait a
reasonable time. Rex v. Wipper, 5 (.
LT

6. Summary Proceedings —MAGISTRATE
ApJourning Case SiNe Die — Jurisprc-
TioN T0 Coxvier.]—An adjournment sine
die made by a justice or magistrate
without a day being named on which

conviction afterwards made in the ab-
sence of the aceused is absolutely void for
want of jurisdiction. Reciva v. QUINN,
2C.C.C. 153, 28 O. R, 22

7. Time—Eigur Davys)) I'he eight
days mentioned in Criminal Code see,
857 [1] should be computed from and
exclusive of the day of the adjourn-
ment. Recina v, Coruins, 14 Ont. R. 613.

ADDRESS OF COUNSEL.
Right of Reply —See Trial

ADMINISTRATION OF JUSTICE.

1. Constable’s Services and Expenses.]
Ihe gist of s, 12 0of R. 8. 0. 1807 ¢. 101, is
to empower a warden and county attor-
ney to authorize any constable or other
person to perform  special not
covered by the ordinary tariff, which are
in their opinion necessary for the detee-
tion of erime or the capture of persons
believed to have committed serious
crimes, and to do so upon the credit of
the county, and so to render the county
linble for the payment for such special ser-
vices, and that whether the account is
certified by the warden or county at-
torney as required by the said section or
not. Siues v. Counties ofF LeNNoX
AND AppiNaron, 31 O, R. 512,

2. Expenses of Administration of Crim-
inal Justice.] —The liability of the Crown
for payment of expenses connected with
the administration of eriminal justice
in the Provinee out of the consolidated
revenue fund is restricted, under R.S.
0.1

c. 86, s. 1, to such expenses
as mentioned in the schedule to the
Act ; and the county, under R.S. 0.
I877 e. 85, is required to pay all other
proper expenses connected therewith.
Re Fenton and the Boarp or Aupir or
mue County or York. 31 U. C. C.

AGENCY.

1. Indian Act -CLERK, SERVANT OR
Acent —Horer Cook An hotel cook
is not a clerk, servant or agent within
the Indian Aect, so as to render the hotel-
keeper liable for the sale without his
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knowledge, of liquor to an Indian. REex
v. Micnaen Gee, 5 C.C.C. 148,

2. Theft by Agent.—Trrms oN WHicH
Moxey RECEIVED Criminar - CobpE,
Sec. 308.)—It is not necessary on a
charge of fraudulent conversion by an
agent of money received by him on his
principal’s account, to prove any terms
as to accounting or paying the same to
the prineipal.  See. 308 [2] Criminal Code
refers to the terms on which the money
was held by the agent when he hs as uunmi
it. l(n.l\\ v. Unger, 5 C
T. Oce. N. 2¢

ALIBIL

Onus of Proof —MispiRECTION.]
w lw re the defence to a eriminal charge is
an alibi it is misdirection to tell the
jury that the onus is on the prisoner to
prove it to their entire satisfaction, and
to show beyond all question or reason
that he could not have been present at
the commission of the crime. Rexv
Mysuiary, 35 N. B. R.507, 8 C. C. C. 474

ALIENS.

1. Consent of Judge -OnJect oF Acr
PorLice MAGISTRATE NoT A PERsoNa
DEsiGNATA Statep  (Case.] 1. The
purpose of the Act in requiring the consent
of a Judge to bring the prosecution was
doubtless to prevent frivolous complaints
being laid, and to determine such, the
Judge giving consent should be informed
of the facts, including the names of the
persons concerning whom an infraction
of the Act has been committed. The
written consent should contain a state-
ment of the offence alleged, not necessarily
in technical form, but mentioning the name
of the person in respect of whom the
offence is alleged to have been com-
mitted, and the time and place, with
sufficient certainty to identify the offence
intended to be charged REGINA v
Breckexrimce, 10C, C.C. 180,10 O. L. R
459, 6 O. W, R. 501,

Alien Labor Act — ImporTATION.|
Hn- offence of importing aliens under
a contract to do work in Canada is a
new offence created by Statute, and it is
an essential element in the offence that

it shall be done knowingly, Where the
information or conviction omitted to
charge that the offence was done know-
ingly the conviction is bad ; and such
omission is not an irregularity, infor-
mality, or insufficiency curable under
Sec ) of the Criminal Code. It is a
matter of substance. Where the alleged
alien was born in the United States, but
whose parents were Canadians, and there
is no evidence that either the parents or
the son were naturalized citizens of the
United States, the presumption is that
the parents are British subjects and also
the son. Rrcina v. Haves, 6 C.C.C
357, 5 0. L. R, 198, 123 Oce. N. 88,20,
W. R 12

ADULTERY.

1. Married Man.] -A married man may
be convieted of adultery under Revised
Statutes ¢. 145, though the offence is com-
mitted with an unmarried woman. Re-
GINA v, Eare, 1 P. & B. 189 [N.B.R.]

ADVERTISEMENT.

1. Construction of Intention Drua
FOR PROCURING A MISCARRIAGE ERr-
roNgous Direcrion or Jupae.]—In the
construction of an advertisement advertis-
ing a drug liable to procure a miscarriage
the question of the implied representation
implied in it, resolves itself into a ques-
tion for the Judge to determine whether
it is capable of the meaning assigned
to it, and for the jury to say if under all
the circumstances it does in faet bear !lml
meaning or not Re Karn, 6 C.C
179, 5 0. R. 704

ALTERNATIVE OFFENCES.

1. Alternative Penalties — FINFORCEMENT
oF Fing—872)—Defendant  was found
guilty under Code 501 of wilfully killing
a dog, and sentenced under that section
to pay a fine, or in default thereof, to
imprisonment with hard labor ~—Held,
the convietion was bad.  Under that sec-
tion of the Code, either fine or imprison-
ment might be awarded, but not both,
nor might the fine be enforced by im-
prisonment, for which purpose the mag-
istrate should have had recourse to 872
(b], which deals with the enforeement
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of fines. Undertaking not to proscute
imposed as a condition No costs.
Reaiva v. Horron, 31 N. 8. R. 217.

2. Summary Trial JURISDICTION
PrAace oF IMpPRISONMENT | On applica-
tion to discharge the defendant upon a
writ of habeas corpus, it appeared that
he was tried before the stipendiary mag-
istrate for the ecity of Halifax, under
the provisions of the Code relating to
summary trials, and was convieted of the
offence of stealing a quantity of whisky,
of the value of %9, “in and from a
certain railway building.” und was al-
judged, for his =aid offence, to be im-
prisoned in the eity prison, in the said
city of Halifax, for the space of nine
months. Under the Code 351, every
one is guilty of an indictable offence,
and liable to fourteen years imprison-
ment, who steals anything in or from
any railway station, or building, ete
Held, that there was but one erime
charged, and that the place of detention
was a proper place within the meaning of
(ho law; Weatherbe J., and G , E.
J., dissenting, Rex v. Wuire, 21 Oce
N. 310, 34 N. S. Reps. 436

AMENDMENT.

1. Coroner’s Warrant.—Of coroner's
warrant on habes In re Cag-
MIcHAEL, 10 L. J

Of Conviction.] — Recina v. Ross,
\u't ; In re WaTTs, in re EmMERy,

3. Conviction—NoT APPLICABLE TO
UNAUTHORIZED CONVICTIONS ON SUMMARY
Trian.] — The provisions of the Code
respecting amendment of conviction and
commitment in cases of summs convie-
tions do not apply to es of summary
trial. Tue Ql EEN v, Raxporrn, 4C.C.
165, 32 O. R. 21

".

4, Of Indictment.) CORNWALL V.
Reaina, 33 U. C. R. 106 ; ReGINA V.
Jackson, 19 C. P. 280.

5. Indictment PrREFERRING NEW
CHARGE FROM THAT IN COMMITMENT—
Cope SecrioNs 641-673.]—Prisoner was
charged before a magistrate with stealing
2200 bushels of beans the property of one
Stevens, and was committed for trial

on that charge. At the assizes an
indictment was preferred not for stealing
but for obtaining from the prosecutor by
false pretences two cheques, the false
pretence being * that there was then a
large quantity of beans, to wit ‘!N)
bushels, the property of said Stever
ete. A motion to quash was made at
the trial and refused. An amendment
was allowed by striking out the words
““ a large quantity of beans to wit’: Held,
on a case reserved—that the indictment
for false pretences would lie, notwith-
stunding that the commitment was on
a charge of theft, where, as in this case,
the evidence at the preliminary hearing
and at the trial, sustained a charge of
false pretences ; that the amendment
was properly allowed, since the addition
of the words struck out. merely operated
as unnecessarily =ottin: out in what the
fulse pretences consisied, and could not
therefore render the indictment liable to
be quashed as contrary to the provisions
of sec. 641, that on the question of pre-
judice, it must be taken that the trial
Judge was of the opinion that the defence
was not misled or prejudiced by the
variance between the evidence given
and the charge in the indictment, and
the question was therefore not open on
the case reserved ; that in any event,
on the material, there was no evidence of
pln]mlm Rex v. Parrerson, 2 C.
. 339, 26 O. R. 656

6. Indictment — TErwMs.] — An indict-
ment, framed under the 147th section
of the Insolvent Act of 1869, omitted the
words “with intent to defraud his credi-
tors.”  Defendant pleaded to the indict-
ment, but afterwards applied for leave
to withdraw his plea and demur, but
the Judge decided that, if he allowed
this he should also permit the prosecutor
to amend the indictment by inserting
those words. REaiNa v. McLeax, 1. P.
& B. 377 [N.B.R]

7. Indictment—MoTioNn TO QU
Owmiss1oN oF ESSENTIAL INGREDIENT.
Where the motion to quash is for a
formal defect the Court may order an
amendment, but when the motion is
founded on the total absence of a neces-
sary and material ingredient, so that the
indictment charges no offence in law, it
must be set aside and quashed. In such
case, however, a new bill may be pre-
ferred. Defects in matters of substance
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are not amendable ; for the reason that
if there is an omission of the averment of
an essential ingredient, without which
there is no offence known to law, charged
against the defendant, then there is no
indictment at all, and nothing to amend ;
the only thing to be done is to quash
the defective document. R. v. Camer-
oN, 2C.C.C. 175.

8. Information.] —Of information before
a magistrate In re Conkuin, 31 U.C

R. 160

9. Magistrate’s Power to Revise Minute
of Conviction.] - Where the original con
viction imposed imprisonment with hard
labor when the statute only authorized
imprisonment without hard r, the
magistrate upon a return to & certiorari,
has the right to omit an error made in
the original minute of adjudieation
Tue Queex v. Wmreren, 4 C.C.C
141 [NW.T]

10. Return to Certiorari.] —Semble that
if material evidence be given before a
magistrate but unintentionally omitted
from a return toa certiorari, an amend
ment may be allowed to supply it, but
only with the concurrence of the parties
and of the witness by whom the deposi
tion was signed in the correctness of the
additions ; but it ecannot be supplied by
affidavit. Reciva v. McNaxcey, 5 P R
438.

11. Summary Proceedings Before Jus
tices of the Peoce.|] -2 Kdw. VIIL., ch. 12
sec. 15, [6] making the provisions of the
Code respecting amendment of proceed
ings before justices of the peace applie
able to all cuses of prosecutions under
Provincial Aet, is only intended to
apply to summary proceedings before
justices of the peace, and not to proceed
ings under the Liquor Aect of 1902
Rex v. Foster, 7C.C.C. 46,50, L. R
624,

12, Summary Trial.] -The provisions
of the Code respecting amendment do
not apply to summary trials. RreciNa
v. Raxporen, 32 0O, 212

See also AppeAL — CERTIORARI In-
FORMATION — CONVICTION —INDICTMENT

ANIMALS.
1. Contagious Diseases SELLING
Mens  Rea Anmvars'  Conrtaglouvs

APPEAL 12

Diseases Act 1903.]—1t is not necessary
to prove that the defendant had knowledge
that the animals were affected in order to
support a conviction under the Animals’
Contagious Diseases Act, 1903 [Dom.],
sec. 7. Where upon re-examination of a
witness for the prosecution, a justice
allows new matter to be opened up, the de-
fendant might be prejudiced if he is not
accorded the privilege of cross-examina-
tion. This, however, should be applied for.
R. v. Perras, 9 C.C.C. 364. [N. W.
Ferr., 1904.]

APPEAL.

I. Cosrs
L. DEprosiT ON RECOGNIZANCE
1. EvipENcE
IV. Jurispicerion
V. LEAsE 1O,

VI. NoTticE oF

VI1I. RiGur oF
VIII. Svereme Court oF CANADA
INX. Time

X. Waiver

X1. MiscELLANEOUS

I. Costs
1. Summary Conviction Cone SEc
879-880.]—The discretion of a Judge in

fixing costs under sections 879 and 880
of the Criminal Code is absolute and will
not be reviewed. The sections apply also
to proceedings under the Act respecting
frauds in cheese factories, 52 Viet. ¢. 43,
save as modified or interfered with by
sec. 9 of said Acet. R. v. Mclnrosu, 2 C,
C.C. 115, 28 O. R. 603

2. Power to Award.]-The Court has
authority under its general powers to
award ¢ sts against a defendant on dis-
missing a rule nisi to quash his conviction,
artnough he has not entered into recogniz-
ance to pay costs, if unsuceessful. RE-
GINA V. STARKEY, 7 Man. L. R. 262.

3. Where Dismissed Through Defect
in Notice of Appeal — Cong 884.]—
No costs are allowable under Code s
884 where an appeal has been dismissed
through a defect in the notice of appeal.
R. v. Ax Yy, [No. 2], 6 C.C.C. 66.
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I1. DeposiT OR RECOGNIZANCE.

1. Case Stated.]—The recognizance re-
quired by s. 900, s.-s. 4 of the Criminal
Code, is a condition precedent to the juris-
dietion of the Court to hear the appeal, and
no substitute therefor is permissible. Rex
v. Geiser, 8 B. C. R. 169,

2. Failure to Deposit in Time.] — The
accused gave notice of appeal but did not
deposit the requisite deposit in lieu of
recognizance, until the 18th day of June,
though a Court at which the appeal might
have been heard sat on June 5th at which
the appellant did not appear. Held, that
the deposit was too late, and the appeal
could not be heard. McSuappeN v. La-
cHANCE, 5 C.C. C. 43

3. Failure to Return Deposit to Court
Appealed to (Ont.) — Arripavir.] —Before
an appeal from a conviction before a
magistrate can be heard, the deposit
made to the magistrate in lieu of recog
nizance must be returned into Court and
whatever has been done |~ not provable
by affidavit. Recina v. Gray, 5 C.C
C. 24.

{. Only One Surety. Appeal from Sum=
mary Conviction.|—Where several defend-
ants appealed under sec. 880 of the Crim-
inal Code from a summary Conviction and
the recognizance was only given with one
surety instead of two as preseribed, the
appeal was quashed. Toe QUEEN v,
Josern et al.,, 4 C.C.C. 126, Q. R. 21 8. C
211,

5. Marked Cheque Criv. Cone s
000 s.-8. 4.]—A marked cheque is not com-
pliance with Crim. Code sec. 900 s 1
and the Crown Rules (B.C.) which re-
quire the ||>|wll|m in every instanee to
enter into recogizs prosecute apy
REX v. GEISER, ', 1564, 8 B.C. R.
169.

6. Summary Convictions Act (B.C.).]
The recognizance required by s. 71 [¢] of
the Summary Convictions Aect [Provincial]
must be entered into before the appeal e n
be entered for trial. ReciNa v. KiNg, 7
B. C. R. 401.

I1I. EvipENcE.

1. Improper Admission of Evidence —
Errect oF.]—Under s. 746 of the Code,
the improper admission of evidence at a

eriminal trial cannot be said in itself nec-
essarily to constitute a wrong or miscar-
riage, but it is a question for the Court,
upon hearing of any appeal, whether in
the pr nrl icular case it did so or not. Makin
v. A, for N. 8. W. (1804), A, (. 57, dis-
linzm hul, REGINA v. Jayes W 0oDs, 5
B. C. R, 585.

2. Miscarriage or Substantial Wrong
IvMproPER ADpMISSION OF EvibDENCE
Cope Sec. 744-746.)—Under Code see
746 the improper admission of evidence
at a eriminal trial eannot be said in itself
IH'I'I'\‘.‘II'IIl\' Lo constitute a Wrong or mnis-
carriage, but it is a question for the Court
upon hearing of any appeal whether it
did so or not R. v. Woons, 5 B.C. R.
885, 2C.C.C. 159.

3. Weight of Evidence.] —A finding of
“guilty” will not be set aside upon appeal
if there is any evidence to support the
verdiet. ReciNa v. Rign, 2 Man. L. R
321.

{. Weight of Evidence.]—A conviction
will not be quashed upon the weight of
evidence merely. Semble, a joint con-
vietion iinst two members of a firm
for a breach of the statute is bad. Rea. v
Gaxyis, Rea. v. Nevins, Rec. v. Lyons,
Rea, v. FercusonN, Rea. v. Apaus &
Jacksox, 5 Man. L. R. 153

5. Weight of Evidence ABUSE OF
Process.|—L. was convieted before three
Justices of the peace of receiving stolen
goods, viz., one bedstead, knowing the
same to be stolen. The bedstead was of
about the value of $1.25. He took it
openly, and in the daytime, from a room
occupied by himself until then. This
room was opposite one in which the
prosecutor was at the time. He asked
one G, to assist him in taking it to pieces
for the purpose of removing it. It was
left at the door outside, before it was
placed on the wagon, at the bottom of the
load, but it did not appear whether he
saw it.  When questioned about it after-
wards by the prosecutor, L. admitted
having it in his possession, but claimed
that it was his property.  When convieted
and threatened with imprisonment, he
was induced, in consideration of not being
sent to gaol, to agree in writing to return
the bedstead within 48 hours, to pay :
costs of the Court, and $50 damages
not to appeal against the convietion.
He returned the bedstead within the time
agreed upon. On motion to quash the
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conviction Held, that the convietion
must be quashed, there being no evidence
of any felonious intent, on the part of L.
in anything he did. Held, also, that the
whole proceedings, arrest, trial and con
vietion, were a gross abuse of eriminal
process for the purpose of obtaining an
undue advantage in a most trivial matter
The private prosecutor was ordered to
pay the costs.  The conduet of the Justices
in being parties to such an outrageous
agreement commented on. ReGINa v,
Kexxeny, 10 O. R. 398, approved. Ry
GINA V. Lacoursiere, 8 Man. L. R. 198

6. Weight of Evidence.—Where there
is any evidence in support of a convietion
the finding of the magistrate will not be
interfered with, although the evidence may
not be satisfactory in the opinion of the
Court. ReGciNa v. Grannis, 5 ML R, 153
Recina v. Herrery, 12 Man, L. R, 198

IV. Jurispierion

1. County Court Fixauiry or D
c1810N ON.|—The decision of the County
Court in appeal from a summary convie
tion is final and conclusive, and a Supreme
Court Judge has no jurisdiction to inter
fere by habeas corpus. Rex v. BEamisu
8 B.C. R. 171,

2. Certiorari APPROPRIATE REMEDY
In a case in which there has been inade
quate service, or any want of jurisdietion
certiorari and not appeal is the appropriate

remedy. Re Rvaares, 5 C.C.C, 163, 35
N.S. R. 57
3. Certiorari Higu Covrr Juis

pierioN oF WeEekLY Courr.]—The weekly
Court [Ont.] has no jurisdiction to set
aside an ex parte order made in a certiorari
proceeding by a Judge in the High Court
of Ontario ; the proper forum being the
High Court in bane. ReGiNA v. GRAHAM,
1 C.C.C. 405, 29 O. R. 193.

{. Court of Queen’s Bench (Man.)—Ap-
PEAL TO Assizes.]—The Court of Queen’s
Bench at its sittings of Assize and nisi prius
is the proper tribunal to hear appeals
against convictions and orders of justices
of the peace. Bose v. Morris, T. W, 368
[Man.]

5. Divisional Court.]—No appeal lies
to a Divisional Court from an order ap-
pointing commissioners to take evidence
under s. 23, s.-8. 2, of the Criminal Law
Amendment Act, 1800, ReciNa v, Joun-
SON, ET AL., 2 B. C. R. 87

6. Divisional Court JURISDICTION OF

Reviewing Evipexce.]—The Division-
al Court eannot review the decision of the
Judicial officer having jurisdiction to hear
extradition eases upon the weight of evi-
dence. In re Weir, 14 O. R. 380

7. Power to Expedite TERRITORIAL
OrpINANCE.]—Where notice of appeal has
been given from a conviction by a magis-
trate, for a contravention of the Liquor
License Ordinance of the North-West
Ferritories [1901 cap. 33, see. 21], the
Judge who is to preside at the sittings of
the Court appealed to may on application
of the Attorney-General expedite the
hearing of the appeal, such. power not
being inconsistent with sec. 870 of the
Criminal Code. R. v. McLeon, 6 C.C.
C. 97, 5 Terr. L. R. 245.

8. Powers of Manitoba Court — Hangas
Conrus PreEsSENCE OF THE PRISONER

Provucrion or Recorp.)—The Court
of Queen’s Bench for Manitoba has no
power to send a habeas corpus beyond the
limits of Manitoba, and the North-West
Territories Acts have not extended its
power in this respect. That Court will
hear an appeal in the absence of the pris-
oner. Upon such an appeal the original
papers should be produced ; but if the
prisoner cannot procure them the Court
will not act on sworn or certified copies.
Tue QueeNn v. Rien [No. 1], 1 Terr.
L. R. 20

9. Re-Opening After Conviction on a
Plea of Guilty — OnJECTION A8 TO JURIS-
pieTioN. ]—After a convietion has been
entered on a plea of guilty, the Court has
no power to re-open the hearing on the
merits Which would be tantamount to
allowing the defendant to withdraw his
pler of guilty ; and the case will not be
reviewed on appeal for the purpose of
revising the punishment imposed, unless
the mogistrate exercised his discretion
improperly and oppressively. When a
conviction has been entered under the
Summary Convictions Act of B.C., any
objections that the by-law under which
the conviction was made is ultra vires, is
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not open to be raised on appeal, unless
it was sedd on the hearing before .
magistrate. R. v. Bowmax, 6 B.C. R
271,2C.C.C. 89

10. Single Judge Frun Court
Norice oF Morion.]—An application to
quash a convietion under sec. 337 of the

Crim. Code must be made to the Full
Court and not to a Single Judge. The
Provineial Legislature, having authority

to make laws respecting eriminal proced
ure, the practice introduced by the Queen's

Bench Act, 1895, rule 162, cannot apply
to proceedings under the Crim. Code. R
Boucner, 4 A, R, 191, and Rea. v. M«
Auray, 14 O. R. 643 followed. Held

also, that such an application must be
made by summons or rule nisi and not by
notice of motion, and that in the rule for
the certiorari the grounds for moving must

be specified. Recina v. Beavrg, 11, Man
L. R. 448,
11, Summary Trial by Consent — (i

Cope Sec. 783 Axp SO8 Rigur oF Ap
PEAL.}—An appeal does not lie from the
conviction of & prisoner of theft under sec
tion 783 (a) by a police magistrate who
tries summarily with consent of the ue-
cused. REGINA v C.C.C. 112,
I1. Man. L. R. 134.

V. Leave 1o

1. Leave to Appeal from Order of Divi-
sional Court.]—On an application for leave
to appeal to the Court of Appeal from the
judgment of the Divisional Court, affirm-
ing a convietion under the Loan Corpor-
ations Act, R.8.0, 1807, ¢. 205. Held,
The order of the Divisional Court was
final. R. v. Pierce (No. 2), 10 C.C.C
177, 10 O. L. R. 297.

2. Leave to Appeal R

Grounps For — Cobge Sk

1. It is no ground for appeal that one
of the jurors s not indifferent, but was
prejudiced against the prisoner, as it is
not a question of law but of fact ; nor that
the verdict was the result of an arrange-
ment between the jurors, as that .|l\u is a
question of fact and not law. The
Court of Appeal on a motion for leave
to appeal refused to entertain as a ground
of appeal that the verdict was given in
the absence of proof of the existence of a

wED CAsE
8. T44-747 ]

conspiracy, as assuming it to be a ques-
tion of law, no application was made to
the trial Judge to reserve such for the
opinion of the Court of Appeal. 3. Right
of appeal under the Code is expl qul\ set
out in sees. 742, 7 TH-7

CaruiN, 6 C. C.C. 507, Q. R

12 I\ B. 483

3. Perjury
DENCE I'he fact
jeets testimony

Corroporative  Evi-
that a magistrate re-
tendered as corroborative
on a charge of perjury does not of itself
warrant the granting of a leave to appeal
the Court of Appeal may think the
magistrate was wrong in rejecting such
evidence. Rex v. Burxs, 4 C.C. C. 323,
1 0. R. 336

even if

1. Privy Council Prionr 1o Cong.]
The rule of the Privy Council is not to
grant appeal in eriminal cuses
except where some clear departure from
the requirements of justice is alleged to
have taken place. Rien v. Tue Quees,
10 Ont. App. C. 675

leave to

5. Privy Council WHERE SiMILAR
Arrearl PexpinG.]—The Court will not,
except under special cireumstances, grant
leave to appeal to the Judicial Committee
of the Privy Council on the question of
the constitutionality of a loeal statute,
when the point or matter is under appeal
at the time to the Privy Council, in a civil
though not between the same
parties. R. v. Lirree, 6 B.C. R. 321,
2C.C.C 240

action,

VI. Notice oF AppPEAL

1. Failure to Serve Prosecutor.) A
notice of appeal from a summary convie-
tion [B.C'.] served npon the convicting
magistrate is not invalid because it is not
also addressed to, and served upon the
prosecutor, It is not a pre-requisite to
the right of appeal that the person con-
vieted should have been taken into cus-
tody :—Quaere, whether service of notice
of appeal on prosecutor’s solicitor would
not be sufficient in any event. Rex v,
Jorpan,5C, C. C. 438, 9 B.C, R. 33

2. Description of Offence SUFFI-

NCY OFT A notice of appeal from a
('("I\I([IOH fur ])l.l\"lg IH a common gam-
ing house, which describes the offence for
which the appellant was convicted as
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“looking on while another was playing in
a common gaming house,” is insullicient
x v. Man Yan, 9 B.C.R. 319

4. Locus Standi of Society SERVICE
or Norice.] - An agent acting for a society
in a prosecution before Justices is the
proper party to appeal against a certifieate
of dismissal, the society having no locus
standi.  Notice ol aj
on the respondent or the Justices for him
Canapian Sociery v, Lavzox, 4 C O
301

al must be served

I. Necessary Requisites GAMING
Cone Sec. 199 A\ notice of appeal from

summary convietion is a suflicient com
plinnce with the statute if it is similar to
the form provided in the statute ; its
oflice is to inform the respondent that some
particular convietion is appealed against
md eare should be taken not to mislead ;
the notice should therefore contain the

names of the appella he intent to
ippeal, the sessions to which appeal is
made, and the nature of the convietion
itself.  Notices, however, should not I
eritically construed, and il they substan

¢ the requisite information they

will, ipart from the statutory provision
be held suflicient. A notice of appeal
from a conviction for playing in o com
mon gnming house which set out that the
aceused was convieted for “looking on

Held, defeetive R. v. An Yin, 6 (
C.C. 63

5. Notice of Appeal SERVICE OF.]
A notice of appeal from a summary con
viction [Provineial], served upon the con
vieting magistrate, is not invalid beenuse
it is not also addressed to and served upon
It is not o pre-requisite

the respon
to the right of appeal that the person con
vieted should have been taken into cus

tody Quiere, whether service of notice
of appeal on respondents’ solicitor would
it be suflicient in any event, Rex v

1
Jorpan, 9 B.C. R. 33

6. Summary Conviction OMIssION
oF Nave orF Magisteate.] ~A notice of
appeal from a summary convietion served
on the convieting magistrates  but not
addressed to them by name is suflicient
Rex v. Jack, 5 C.C.C, 160

7. Summary Conviction FatLugre 1o
Serve Prosecuror wirn Notice or Ap
PEAL.] It is necessary to serve the prose

cutor personally with notice of appeal from
a summary conviction before two justices
of the peace, and on failure to prove such
service the appeal is quashed.  Hosrer
rer v, Tromas, 5CC.Co10, 4 Terr, L. R

S, Summary Conviction No Appuess)

A notice of appeal from a summary
conviction not addressed to any person is
insufficient to give jurisdietion, sec. SS0
of the Code, providing that the appellant
shall give to the respondent, or to the
justice who tried the ease for him, a notiee
m writing in the form preseribed.  Craca
vo Lavansu, 4 C.C 00 246

). Time of Hearing Omitted in Suwm
MAY Convierion Cope Sec, SN0
\ notice of appeal from a summary con
vietion did not state to the next sittings
of the Judge, or in any way specify when
the appeal was to be heard.  Held, that
the notice was invalid, R, v, Brima
coMne,. 10 ¢ ot 168

10. Want of Signature Vaviorry o
(‘opk Sec, N2 A\ notice ol appeal
in type writing = a suflicient notice under
sec, 88O of the Code 5 and where the sig

nature to the notice was  inndvertently
omitted, and the notice was unsigned
it was held to be valid, as heing o notice
in form to the like effect s form
N.NCONL of the Code and s validated by
see, U820 RLov. Brysox, 10 CC 0, 308

VIL Rigur or Arpea

1. Crim. Code 3ec. 879 Fisnenries
Acr.] - The Fisheries Act R.S.C. ¢, 05
provides for an appeal to the Minister of
Marine and Fisheries IN, 5.5 6), Held
that this does not take away the general
right of appeal under Crim. Code ¢. 879
ReEx v Fowssexn, 5 .0 ( 143, 35
N.S RO401

2. Disorderly House Recornen.)
I'here is no right of appeal against a con-
vietion for keeping a disorderly house by
a recorder under the Summary Trial pro-
visions of Part LV, of the Code.  Reaina
v. Bovaig, 3 C, C. C, 487

3. Essentials to From Summany
Convierion.] —On an appeal from a sum-
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mary conviction to the County Court
under the B.C. Summary Convietions
Act, the requirements of the Statute were
held unfultilled where the recogniz
was entered into on the day the Appell
Court sat I'ne Queen v, KiNa, 4 (
CoCO128, 0 BOCOR A0l

I. From County Court (ask Reskuy
En.] - There is no appeal to the Supreme
Court from eriminal trials  before the
County Court Judge but by way of a
case reserved, and that Judge eannot re
serve noease or submit  any question
depending on the facts or the weight of
evideree, which must be deeided by him
alone taking the place of a jury. Semble,
unless the Attorney-General shall em

sent Reaina v. Melnryne, 31 N8R
122

5. From Magistrates Manpavivs o
Conrer Takivg or Recoayizance.]  The

first clause of see. SOS of the Crim. Code
1872, should be read as if it were framed
thus I'he provision of this Aet relat
ing to preliminary inquiries before Justice
except as mentioned in see. SO and 805
and the provisions of Part LVIIL, shall
not apply to any proceedings under this
part,” and, so construed, it prevents an
appeal from the decision of a police mag
istrate on a summary trial under Part
LV. of the Code. Held, accordingly, that
a mandamus to compel a magistrate to
take a recognizanee on an appeal from a
conviction for theft under section 783
sub-sec. [2] of the Code should be refused
Reaina v, Eaax, 1L Man, L. R 134

6. Jurisdiction of County Court Judge

Nrecessiry or Heaning Evioesce ox
Areeal Maxpamus. |  On appeal from
a conviction made under the Summary
Convietions Aet [B.C] the eonvietion
was had on the face of it and on a motion
the learned Judge quashed the convietion
without hearing evidence, though by an
amendment to the above Aet (1901)
similar in terms to Crim. Code See. 883
it was provided that in ease of appeal the
Court shall hear and determine the charge
upon the merits, notwithstanding any
defeet in the convietion. On an apph
eation for a mandamus, it was held the
Court had no power to interfere hy man
damus, there having been a deeision by the
County Court Judge on the legal merits
t v. Gerraruy, 8 C.C.C. 17, 24
Oce. N. 190
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7. Liquor License Ordinance N. W,
p Arripavit oF Merirs — Cobe See
S80-881.] By chap. 32 Consolidated Or-
dinances of the North-West Territories,
see. 8, a right of appeal is given which
enaets that except it be otherwise specially
provided, all the provisions of Part LVIII.,
of the Criminal Code, shall apply to all
proceedings before justices of the peace
under any ordinance.  In 1900 an amend
ment was made requiring an allidavit by
the appellant on the merits to the effect
that he did not himself or by his agent
commit the offence charged in the inform
ation.  Sinee the right of appeal must be
given by express enaetment, all statutory
requirements must be aceurately fulfilled
and in this ease the appellant not having
filed the athidavit required by the amended
ordinance, held the appeal could not lie
R. v. McLeon, 6 C. C. (. 23, 5 Terr. L. R
245

N. Public Health Coxvierton Unpen
By-Law v Seuenvre.]  Where there is
v convietion for an offence under the by
law set out in the schedule to the Publie
Health Aet, RS, O 1887, ¢ 205, as dis
tinguished from any of the provisions in
the Act itself an appeal will lie from such
convietion to the sessions notwithstanding
#. 112, which has no applieation.  Redina
v. Coursey, 26 O, .G85

). Refusal to Reserve a Case Ques
roxs oF Law Nor Awsing Upron i
Rueconrn.] (. was indicted for wssault
with intent to murder At the trial

in evidence was tendered for the
win, which the prisoner's counsel ob

Jeeted to as inadmissible I'he evidence
was admitted, and the prisoner’s counsel
then applied to have a ease reserved.  The

learned  Judge refused the applieation
I'he  prisoner obtained a writ of error
Held, that a writ of error does not lie upon
such refusal, and that see. 266 of the Crim
Procedure Aet of Canada is a restriction
and not an enlargement of the common
law scope of writs of error REcina v
Gieroy, 7 Man. Lo R M

10. Review ~Weianr or Evioence |
A commitment eannot be quashed where
the magistrate had such evidence before
him as would warrant him in committing
ReaiNa v. Suaw, 4 Man. L. R. 404

11. Rightof — Summany Triat Berore
I'wo Justice An appeal lies from the
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decision of two justices of the peace ex
ercising the powers of a magistrate under
Criminal Code see. 782 [a. 3] and 782
[a. 5] in eases of summary trial for theft
under $£10, under sec. 783 even though
the jurisdiction of the magistrate is ab-
solute by see. 784 [3] without the consent
of the accused. Reciva v. Wirrn &
Reep, 1 C.C.C. 231, 5 B.C. R, 114,

12. Summary Convictions Act (B. C\

Transmission oF Specian C TO
REGISTRY ConprTion PRECEDEN
It is a condition precedent to the hearing
of an appeal by way of case stated under
the B. C. Summary Convietions Aet that
the case be ll|||~l||||lul to the proper
Registry [sec. 86] and on it uppearing
that this had not been done, the Court
retused to hear the appeal. CooksLEY v
NaGasuisa, 5C. C.C. 111, 8 B.C. R, 117

13. Summary Conviction (Ont.)|—TI
is no appeal to the Court of General Se
sions of the peace from an order of dis
missal of a complaint for an offence
against a ecity by-law passed under the
authority of s. 551 of the Municipal Act
R.S.0. 1897, ¢. 2 I'he “order” re
ferred to in 5. 7 of S, 0. 1897, e. 90

I'he Ontario Summary Convictions Aet”
means an order against the party against
whom the information and complaint is
laid, and does not include an order of
dismissal. Recina v, Toronto Pusric
Scuoorn Boarp, 31 O. R, 457

14. Summary Conviction UxpEr
ProviNcian StaTuTE Cone See. 879.]

Under see. 879 of the Criminal Code an
appeal is given in the Provinee of Quebee
to any person convieted by a magistrate
under provisions relating to summary con-
victions. Such appeal is to the Crown
side of the Court of Queen’s Bench, This
applies, however, by see. 840 to offences
within the jurisdiction of the Dominion
Parliament only, and not offences or
matters the subjects of Provineial enact-
ments. Lecours v. Hurrvsise, 2 C.C
C. 521, Q. R. 8 Q. B. 439.

15. Summary Trial of Indictable Of-
fence.]—There is no right of appeal given
in the case of the summary trial of a per-
son charged with the commission of an
indictable offence before one of the mag-
istrates or functionaries mentioned in
sub-paragraph [1] of paragraph [a] of
section 782 of the Code. Tue QUEEN v,
Racing, 3 C.C.C. 446, Q. R. 9 Q. B.
134.

VI Svereve Court oF CANADA,

I, Leave to Appeal to Supreme Court
of Canada ConTroL oF OFFICERS OF
Courr.]—Where by Act of Parliament
special leave to appeal to the Supreme
Court of Canada is required either by the
Court of Appeal of the Provinee or of the
Supreme Court itself, special reasons
must be advanced other than the general
one that the Court below erred in its judg-
ment. The control of the Provineial
Courts of Justice over their own records
and officers should not, as a general rule,
be interfered with by the Supreme Court
ATToRNEY-GENERAL v, ScuLny, 6 C.(
C. 381, 33 8.C. R. 16.

2. Prohibition Court or Kinag's
BexcH, Quesec APPEAL TO SUPREME
Courr or CANADA Exrraprrion Com-
MISSIONER ArpoINTMENT OF.]—There

is a right of appeal to the Supreme Court
of Canada, from a decision of the Court
of King's Bench of Quebee, affirming the
refusal of a Judge to grant a writ of pro-
hibition to compel an Extradition Com-
missioner to desist with an extradition
inquiry, where the commissioner was
appointed by federal authority. Re
GayNor aANp GreeNe (No. 7), 9 C.C.C.
102

3. Supreme Court.]|—The only appel-
late power conferred on the supre ourt
in eriminal cases is by s. 49 of the Supreme
and Exchequer Courts Act which limits
appeals in eriminal cases to those of the
highest importance, and does not impose
on the Court the duty of revisal in matter
of fact of all summary convictions before
magistrates. IN rE TrepaNier, 12 8,C
R. 111

| Supreme Court.]—Since the passing
of 32 and 33 Viet. ¢. 20, s \Hlll] repeal-
ingso much of e. 770fC. 8. L s would
authorize any court of the I winee of
Quebee to grant a new trial in any crimi-
nal case ; and of 32 and 33 \u( c. 36
[D], repealing s. 63 of ¢. 77, C. 8. L. C,,
the Ci nnr? of Queen’s Bench of the Provinee
of Quebec, has no power to grant a new
trial, and the Supreme Court of Canada,
exercising the ordinary -nmwll:m- powers
of the Court under see and 49 of 38
Viet. e. 11 [D] should gl\o the judgment
which the court whose judgment is ap-
pealed from ought to have given, viz.
to reverse the judgment which has been
given, and order the prisoner’s discharge.
Laviserte v. Tue Queexn, i 8. C. R. 117.
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Supreme Court.| Where the court
appealed from has affirmed the refusal
to reserve a case moved for at a eriminal
trial on two grounds, and is unanimous as
to one of such grounds but not as to the
other, the supreme court on appeal can
only take into consideration the ground
of motion in which there was dissent
McInrosu v. Tue Quees, 23 8. C. R, 180,
5 C.C.( 1

6. Supreme Court.]-—An appeal to the
Supreme Court of Canada does not lie in
cases where a new trial has been granted
by the court of appeal under the provi-
sions of the criminal code, 1892, ss. 742
to 750 inclusively. The word ** opmion ’
as used in the second subsection of s. 742,
of the Criminal Code must be construed
as meaning a “decision ' or * judg-
ment " of the court of appeal in criminal
wases. Viav v. Tae Quees, 20 3.C.R. 90

7. Supreme Court.]—Construction of 60
and 61 Viet. e. 34 [D]—Appeals to the
Supreme Court of Canada in eriminal
cases are regulated solely by the provi-
sions of the Criminal Code tice v. Tue
King, 32 8. C. R. 480

8. Supreme Court UnaNivous De-
c181oN oF Court oF APPEAL SPECIAL
LEAVE TO APPEAL TO SUPREME COURT OF
Canapa.]—The Court of Appeal (Ont.)
were unanimous in affirming the convie-
tion of appellant for murder, but it was
contended by counsel that 60 and 61 Viet.
¢. 34 (Can.) overruled Crim. Code sec. 750
50 far as appeals from the Court of Appeal
of Ontario were concerned. It was held
that this Act did not in any way s
eriminal cases. Rex v. Ric
520, 32 8. C. R. 480.

9. Supreme Court of Canada Cobe
Sec. 742-750.]—There is an appeal to the
Supreme Court of Canada (under see. 742
of the Code as restricted by sec. 750)
where there has been a dissent in the Court
of Appeal below, in eases only where the
conviction has been affirmed by such
Court.  Where the Court of Appeal quash-
ed the convietion and directed a new trial,
no appeal lies therefrom to the Supreme
Court of Canada. The word “ opinion "
in sec. 742 must be construed to mean the
decision or judgment of the Court. It
does not extend to allow an appeal from
the decision of the majority of the Court
of appeal where two judges dissented, on

a question as to the admissibility of cer-
tain evidence, when on the same appeal
the Court below directed a new trial on
other grounds. R. v. Viav, 2 C.C.C.
540, 20 8. C. R. 90,

IX. Time.

1. Case Stated.] - The provision in s. 87
of the Summary Convictions Act, that the
appellant shall, within three days after re-
ceiving the case stated, transmit it to the
district registry, is a condition precedent to
the jmmhuu»n of the Court to hear ap-
peal. CooxsiLey v. Nakasuisa, 8 B.C,
R. 117,

2. Failure to Comply with Stnlulory
Requirements.] ~An appeal is brought
when the appellant makes his election I.f
giving notice of his intention to appea
and it is immaterial whether the appeal
has ever been brought on for hearing, or
that the same has been dismissed because
of non-compliance with all statutory con-
ditions precedent. CooxsLey v. Toom-
aTiNo, 5 C. C. C. 26.

3. Intervention of Attorney-General
Rigur or Appearn.]—S. was convieted
under the liquor License Act of Manitoba,
1889, of selling liquor without a license
The information was laid before one
justice of the peace, but the prosecution
was heard before two justices. The de-
fendant was convieted, and a sum for
witness fees was included in the costs
awarded against him. The defendant
obtained a rule nisi to quash the convie-
tion. On its return Taylor, C.J. made
the rule absolute. At this stage the At-
torney-General although not a party to
the proceedings, intervened and moved
before the Full Court against this decision
The parties to the proceedings did not
complain of the decision. Held, 1. That
the decision of the Single Judge, notwith-
standing this |u-i|u~ a eriminal matter, was
subject to review by the Full Court. 2.
That the Attorney-Gene was entitled
to intervene. REGINA v. STArkey, 7
Man. L. R. 480

1. Service Fruna Waxnt oF Jur-
ISDICTION Waiver Conk Sec. 880.]
Where a notice of appeal from a
summary convietion given under Code
sec. 880, was addressed to the justice and
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informant, but was served on the justice
only : Held, not a compliance with the
prerequisites laid down by the Statute
2. All requirements of a statute providing
for taking and perfecting an appeal are
deemed jurisdictional, and must be strietly
complied with, want of jurisdiction which
appears on the face of the proceedings
cannot be waived ; and the Court must
dismiss the appeal where such is the ease,
whether the point be raised by counsel or
not. 3. Where the statute requires notice
of appeal stating the grounds, to be served
“at least five days " before the hearing,
five clear days notice must be given ex
clusive of the day of service and of hear-
ing. 4. The Court has power to award
costs against the appellant where an
appeal is dismissed for want of jurisdiction
owing to defeets in the notice of appeal
R.v. Doriver Mixing Co., 10C. C, C. 405

5. Time to Enter Appeal B. C. Con
VICTIONS Act.|—An appeal from a sum
mary convietion under the Summary Con
vietions Aet of B, C, must be entered for
the trial not less than three days before
the day on which the Court shall be held
The provisions of see. 72 are imperative
Grason v. Apams, 10 C.C. C. 32

N. Warver
Waiver by Payment of Fine Cons
sec, STO-880.]—Defendunt was fined for

selling liquor to an Indian. He forthwith
paid the amount of the fine to the Clerk
of the Court, and gave notice of appeal
within thirty days as provided for by sec
108 of the Indian Aet I'he magistrate
on application fixed the costs of the ap
peal. The amount of the fine was puid
into the the eity treasury and not into the
County Court as part of the deposit.  Ob
jection was taken that the amount of the
fine was not paid into the County Court
as provided by Code see. 888, Held, that
the defendunt having paid his fine with
the intention of so doing, the appeal did
not come within the provinee of sec. S8
of the Code. R. v. NevunerGer, 6 C. C
C.142,2 B.C. R. 272

X1. MisCELLANEOUS

1. Magistrate Taking View.]—On
the trial for selling an intoxicant to an In-

dian, the magistrate, after hearing the
evidence, but before giving his deeision,
went alone and took a view of the place
of sale :—Held, (1) quashing the convie-
tion,that this proceeding was unwarranted ;
2) that ss. 108 of the Indian Aect and
880 of the Criminal Code do not prevent
proceedings by certiorari where the ground
of complaint is that something was done
contrary to the fundamental principles of
criminal procedure. Re Sina Keg, 8
B.C. R. 20

2. New Trial.] The provisions of see
746 of the Crim, Code respecting the grant
ing of a new trial, when it is imperative,

and when diseretionary, explaine Re-
GINA V. Eary, 10 Man. L. R. 303

3. New Trial — Jury CONFLICT OF
TrsTIMONY Perverse Veroier.)—On

a charge of theft a new trinl was refused
although the verdiet was contrary to the
view of the Trial Judge, the evidence be
ing conflicting, but the Court being of
opinion that the verdiet of guilty was one
which reasonable men could properly find.
In deciding the question of the reasonable-
ness of the verdict the opinion of the trial
Judge is entitled to and ought to receive
great weight ; but it is not conclusive
Tue Quees v. Beewster (No. 2), 2 Terr.
L. R. 377.

{. Stay of Proceedings Forreirvre
oF License.]—An appeal against a con-
vietion under the Liquor License Ordin-
ance (N.W.T.) for supplying liquor to an
interdicted person, suspends and stays
all the consequences of the conviction,
id if forfeiture of the license be one of the
consequences of the conviction, it is also
suspended pending the appeal. SiviNa
roN v. Corponryg, 4 C,C, C, 3814, 1 Terr

L. R. 372

5. Summary Conviction ORIECTION
s 170 By-Law Nor Takex v Counr Be-
LOW A defendant convieted on sum-

mary conviction of an infraction of a city
by-law, is estopped from contending on
appeal that the by-law is ultra vires unless
the objection was taken before the mag-
istrate.  He is estopped from appealing
on the merits if he pleaded guilty before
the magistrate. Recina v. Bowmaxn, 6
B.C. R. 271,

See also Case Statep ; Crown Case
Reserven ; Cermiorart ; Haseas Cor-
pus ; NeEw TriaL.—Reservep Case
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APPEARANCE OF ACCUSED.

Waiver — Or DErecT IN INFORMATION. ]
—Where the defendant appears and pleads
to a charge in answer to a summons, issued
by a magistrate on an information pur
porting to be sworn at a specified time
and place, when in fact such was not the
case, the appearance and pleading to the
('hul’ﬂl' on the part ol the accused operates
as a waiver of the defect in the informa-
tion, and the conviction will not be set
aside on certiorari.  Ex Parte Soxsier
2C.C.C. 121, 34 N.B. R. 84,

See also PrisoNen.

ARRAIGNMENT.

Motion to Quash Indictment Can Be
Made After.|—Where an accused has been
arraigned and pleaded Not Guilty, a
motion to quash the indictment can be
made, as such arraignment and pleading
is not tantamount to the accused being
“given in charge to the ju when the
jury has not been sworn.” Tue QUEeN
v. Leping, 4 C.C. C. 145

See also INpieTMENT

PrisoNER

ARREST.
1. Authority of Officer to Arrest With-
out Warrant — ON A TELEGRAM Favss
PRETENCES Haneas Corrus Cons

Sec. 225 5562.}—A peace officer is justi-
fied in effecting the arrest without a war-
rant of a person charged with the offence
of obtaining by false pretences goods
capable of being stolen, with intent to
defraud, on instructions received by tele-
gram from another provinee, notwith-
standing that the offence was committed
in another provinee. Can. Crim. Code
sec. protects the officer from eivil and
criminal proceedings, but also ope
make lawful such an arrest t applies
to not only where any person
could make an arrest without a warrant,
but also to cases where an officer alone
could effect the arrest. See. 552 (7a)
applies to only those cases within sub-
sec. 7, and in all others it is not necessary
that the accused should be brought before
a justice by noon of the following day.
R. v. Croumer, 2 C.C.C. 43, 12 Man.
L. R. 183.

es to

cases,
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2. Central Prison RuLes CreaTING
INpicTABLE OFFENCE AUTHORITY TO
Make — Secrion oF Acr Inposing PeN-
ALTY INprermenT UNDER Haxp-
CUFFING WaeN JustiFpiasLe. | —Under
the authority conferred by 6 of R.
8.0, ch. 217 (I877), on the Inspector of
Prisons *“ to make rules and regulations
for the management, diseipline, and police
of the Central Prison, and for fixing and
preseribing the duties and conduct of the
warden and every other officer or servant

seC

employed therein,” the following rules
were made, providing amongst  other
things (Rule 201) that any officer or em-

ployee who should bring or attempt
bring in \ny prisoner any
should be at onee dismissed and eriminally
prosecuted : and (Rule  219) that em
ployees of contractors must strietly con-
form to all rules and regulations laid down
for the guidance of guards or employees
of the prison, and any infraction of such
rules and regulations by such employees
will be promptly dealt with. By section
27 of the Act any person giving any to-
baceo to any conviet [except under the
rules of the institution], or conveying the
same to any conviet, shall forfeit and pay
the sum of $40 to the warden, to be by
him recovered in any Court of competent
jurisdiction. The plaintiff, a workman
of the Central Prison, in the employment
of a contractor therein, was detected
conveying tobaeeo to a conviet, whereupon
the warden directed a constable to arrest
him, which he did, and though under no
apprehension  of plaintiff making any
attempt to eseape, handeuffed him, and
led him through the publie streets of To-
ronto police station. On the
charge preferred the plaintiff was indict-
ed :—Held, that the plaintifi was subject
to an indictment and therefore the arrest
was legal. Per Galt, C.J. and Rose, J.,
Under section 6, authority was conferred
to make the rules, and for disobedience
thereof the plaintiff was subject to in-
dictment, the remedy not being limited
to that prescribed by section 27. Per
MacMahon, J., The power conferred by
section 6 is limited to the objects therein
expressed, and does not authorize the mak-
ing of a rule to conflict with section 27,
or which would cause an offence to be
created indictable at common law, but
that the plaintiff was by virtue of section
25 of R.8.C. ch. 173, subject to indict-
ment under section 27, the remedy there-
under not being limited to the recovery

1o
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of the penalty. Held, however, that
under the circumstances the handeuffing
was not justifiable and the constable was
linble in trespass therefor, but no liability
attached to the warden, as the evidence
failed to shew that he was a party to it.
Hamiuron v. Massig, 18 O, R. 585

3. Damages MEASURE OF TrEs-
PASS TO THE PERSON Aurnrest BEFORE
INDORSEN oF WARRANT DereN-
TION A |—A warrant for the arrest
of the plaintiff, who had made default in
paymg a fine on conviction for an infrac-
tion of the Liquor License Law, was sent
from an outlying county to a city. Before
it was endorsed by a magistrate in the city
the plaintiff was arrested there by two of
the defendants, the chief constable and a
detective and confined. Some hours after
the arrest the warrant was properly en
dorsed and the detention of the plaintiff
was continued until payment of the fine
Held, that the only damages recoverable
by the plaintiff was for the trespass, up
to the time of the backing of the warrant

Held, also, that the plaintiff being illeg-
ally in custody under a eriminal charge,
his subsequent detention on a similar
charge, under a proper warrant was law-
ful. Distinction between subsequent eivil
and eriminal proceedings in such cases
pointed out. SovrHwicn v. HArg, BT AL
24 O. R. 528

1. Detention of Accused — Hangeas Con-
PUS WarranT Issuep iy QueEsgc —
CONSPIRACY Locariry or OFFENCE
AFFIDAVIT EVIDENCE R. 8, 0. Cu. 70,
Secs. R.and 5 CrimiNaL Cope SECS,
394 axp 752.]—A Judge cannot upon the
return_to a habeas corpus, where a war-
rant shews jurisdiction, try on affidavit
evidence the question where the alleged
offence was committed. Sections 4 and
5 R.8.0, ch. 70, are not intended to
apply to eriminal cases where no prelim-
inary examination has taken place. See
tion 752 of the Criminal Code, 55-56 Viet
ch. 20 (D], only applies where the Court
or Judge making the direction as to further
proceedings and enquiries mentioned there-
in has power to enforee it, and a court or
Judge in Ontario has no power over a
Judge or Justice in Quebee to compel him
to ““ take any proceedings or hear such
evidence,” ete. It is a erime under sec-
tion 394 of the Code to conspire by any
fraudulent means to defraud any person
and 80 a conspiracy to permit persons to

travel free on a railroad as alleged in these
cases would be a conspiracy against the
railway company. Recina v. Derries,
Reciva v, Tamsryy, 25 O, R, 645

5. Release of Prisoner by Officer No
VOLUNTARY ABANDONMENT OF PRISONER

Re-ArrEesT.|—The prisoner having been
arrested under a warrant, and having been
negligently allowed to escape, and the
officer not having contemplated a volun-
tary abandonment of his prisoner, it was
held the prisoner could be re-arrested
under the same warrant. Rex v. O'Hea-
RON (N0.2),5C. C. C.531,21C. L. T. O¢e
N. 355

6. Without Warrant — DETENTION OF
PrisoNner.]—1. A peace officer who ar-
rests a person, charged with obtaining
goods by false pretences with intent to
defraud, on a request by telegram from
another provinee of Canada, where the
offence is alleged to have been committed,
may justify the arrest and detention of
his prisoner under either sec. 22 or sec
552, s.-sec. 2, of the Crim. Code by alleg-
ing (a) that the prisoner has actually
committed such offence or (b) that he,
the peace officer, on reasonable and pro-
hable grounds, believes that the prisoner
committed the offence charged. 2. See
22 of the Code operates not merely to
protect the officer from eivil or eriminal
proceedings, but also to authorize the
arrest and make it lawful ; and it applies
not only when the arrest could be made
by any person without a warrant, but also
to cases in which a peace officer may only
so arrest. 3. Paragraph (a) at the end
of s-sec. 7, sec. 552 of the Code, applies
only to cases coming solely within s.-se¢
7, and it is not necessary in other cases to
bring the person arrested before a justice
of the peace before noon of the day fol-
lowing the arrest Recina v. CrLouTiER,
12 Man. L. R. 183

7. Without Warrant Hapeas Con-
PUS Foreiay OrreNCE, 6 AND 7 Vien
o, 34 Iwp|—The prisoner was arrested
in Toronto, upon information contained
in a telegram from England, charging him
with having committed a felony in that
country, and stating that a warrant had
been issued there for his arrest Held,
that a person cannot under the Tmperi:
Act, 6 and 7, Vie. ch. 34, legally be ar-
rested or detained here for an offence
committed out of Canada, unless upon a
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warrant issued where the offence was
committed, and endorsed by a Judge of a
Superior Court in this country. Such
warrant must disclose a felony according
to the law of this country, and semble,
that the expression “ felony, to wit,
larceny,” is insufficient. The prisoner
was therefore discharged. [March 20,
1881.—Cameron, J.] Reacixa v. Mc-
Houme, 8 P, R. 452,

i
8. Without Warrant — JUSTICE OF THE

PeACE — Issve ofF WARRANT An-
sENCE  OF WRITTEN INFORMATION
Norice oF ActioN CrivinaL Copg,

ss. 22, 23.]—A justice of the peace, who
issues his warrant for the arrest of a per
son charged with felony without the in
formation having been sworn, is liable in
trespass.  Sections 22 and 23 of the Crim
inal Code are a codifieation of the Common
law and merely justify the personal ar
rest by the peace officer, whether justice
or constable, on his own view, or on sus-
picion, or calling on some one present to
assist him. They do not authorize a
justice to direet a constable to make an
arrest elsewhere without warrant, A
notice of action alleging that the defendant
on the 8th of September, 1803, wrongfully
illegally, and without reasonable and pro-
bable cause, eaused the plaintiff to be
brought before him and to be committed
for trial, and to be confined in the common
gaol, is a sufficient notice of action in tres-
pass, Burton, J.A., expressing no opinion
on this point. Per curiam. Semble,
notice of action was necessary. Sinden
v. Brown, 17 A. R. 173, approved and
followed. Per Burton, J.A., notice of
action 15 not “(‘l'l‘\‘:ll'.\' mn ‘\ll'll a4 case
Judgment of the Queen’s Bench Division,
27, O.R. 117, affirmed. McGuiNess v
Derog, 23 A, R, 704,

ARREST OF JUDGMENT.

1. Arrest of Judgment —Onircrions.]

Objections on motion to arrest judg-
ment are confined to the questions in the
case stated by the Judge under the Act
ReciNa v. FEnyery, 3 All 132(N.B.R.]

2, Motion in Arrest of Judgment
Two OFFENCES IN sAME [NpICTMENT.]
A motion in arrest of judgment may be
made for any substantial defect which ap
pears upon the face of the If the

ARSON 34

objeetion be valid, the whole proceedings
will be set aside, but the party may be
indicted again. An indictment is clearly
bad where two offences are charged in a
single count. Where the names of third
persons cannot  be ascertained, it is
sufficient, to state ** a certain person or
persons  to the jurors aforesaid un-
Lnnwu." QUEEN v, Brackig, 1 N. 8. D,
383,

ARSON,

1. Attempt to Commit Arson.] —(n an
indietment for attempt to commit arson,
the evidence shewed that a person, under
the direction of the prisoner, after so ar-
ranging a blanket saturated with oil, that
if the flame were communicated to it the
building would have caught fire, lighted
a mateh, held it till it was burning well and
then put it down to within an inch or two
of the blanket, when the match went out,
the flame not having touched the blanket

Held, that the prisoner was properly
convicted under 32 and 33 Viet, e, 22
s 12 tEGINA v. Goopman, 22 C. P. 3:

2. Building.]—The remains of a wood-
en dwelling house, after a previous fire,
which left onty a few rafters of the roof,
and injured the sides and floors so as to
render it untenantable, and which was
being repaired :—Held not a building
within s. 7 of 32 and 33 Viet. ¢
to be the subjeet of arson. REGINA V.
Lasabig, 32 U.C. R. 429

SO a8

3. Carpenter.] —A building used by a
carpenter, who was putting up a house
near it, as a place of deposit for his tools
and window frames which he had made,
but in which no work was earried on by
him :—Held, not “a building used in
carrying on the trade of a carpenter,”
within 4 and 5 Viet. . 26, ¢. 3. ReGiNa
v. Saari, 14 UL C. R, 546.

{. Evidence of Intent.] ~The prisoner,
being indicted for unlawfully and malie-
iously attempting to burn his own house
by setting fire to a bed in it, it appeared
in evidence that the dead body of a wom-
an was in the bed at the time ; that her
death had been caused by violence ; that
she had recently been delivered of a child,
whose body had been found in the kitchen;
and that she had lived in the house since
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it had been rented by the prisoner, who
frequently went there at night. It was
also shown that the prisoner had been
indicted for the murder of this woman
and acquitted, and the record of his ae
quittal was put in. This evidence was
objected to as tending to prejudice the
prisoner’s ense ; but, held, admissible
for the house being the prisoner's, it was
necessary to shew that his attempt to set
fire to it was unlawful and malicious, and
these facts might satisfy the jury that the
murder being committed by another, the
prisoner’s act was intended to conceal it
ReciNa v. Greexwoon, 23 U, C. R, 250

5. Intent.] But although the indict
ment is sufficient without alleging any
mtent, an ntent to imnjure or de |l.|'l|| must
be shewn on the trial.  ReGiNa v. CroNiN
36 U, C. R. 342

6. Intent.]—In an indictment for arson,
It 18 unnecessary to charge an intent, as
our statute [differing from the English
Act] does not make the intent part of the
crime. This omission, however, if a
defect, would not be ground for a new
trial, under C. 8, U.C. ¢. 113. Recixa
v. Greexwoon, 23 U, C. R. 250.

7. Intent to Defraud Insurance Com-
pany Evipence Previous Fire
Rex v. Bearpsrey, 5 0. W, R. 584, 805

8, Intent.]—Upon an indictment for
arson the prisoner was proved to have
requested or procured one 8. to set fire to
the house, telling 8. that he had his house
insured, and asked if he would not set fire
to it. He also stated that *“ his insur-
ance would run out next day, and that
he, 8., must set the house on fire that
night.””  The evidence also shewed that
a sum had been awarded the prisoner for
his insurance, in payment of which he
was seen to have a bill of exchange on
London in his possession :—Held, that
under C. 8. C. ¢, 93, 8. 4, it is necessary,
where the setting fire is to a man’s own
house, to prove an intent to injure and
defraud, although the words “ with in-
tent thereby to injure and defraud, any
person,”” introduced into the Imperial Act
are omitted in ours. The indictment
alleged that the prisoner did incite, ete.,
one F. 8., the said felony in form afore-
said to do and commit, with intent then
and there to injure and defraud a certain
insurance company called, ete.:—Held,

necessary to prove that the premises were
insured. Reciva v, Bryans, 12 U.C
C. P. 161

0. Suspension of Civil Right or Action.]

Held, that where the original holder of
a policy had been indicted for arson, it
would not be in the interest of justice to
postpone a suit by the assignee of the
policy until after the eriminal trial.
Waireraw v. NarmioNarn Ins. Co.; Warre
Aw v. Progxix Ins, Co., 13 C. L. J. 199

ASSAULT.

1. Accused Not a Competent Witness

Res Gestae.]—Upon an indictment
for assault Held, that the accused was
not a competent witness on his own be-
half, under R.S.C. ¢. 174, 8. 216. Re-
GINA v. BonTtor, 30 U.C.C. P, 19;
ReGiNa v. Ricuarnson, 46 U.C. R .
followed. A statement by a man that
was assaulted, made immediately after
the assault anll in the presence of the

accused, is admissible in evidenc Re-
GINA V. DraiN, 8 Man. L. R. 5
2. Actual Bodily Harm. INTERPRE-

TATION OF.]—The words “ actual bodily
harm ' do not imply a breaking of the
skin. Rex v. Hosterrer, 7 C.C.C, 221,
5 Terr. L. R. 363

3. Aggravated Assault.] -C. 8. C. ¢. 91,
probably implies only to common as-
saults, ete. A charge of assaulting and
beating is not a charge of aggravated
assault, and a complaint of the former
will not sustain a conviction of the latter,
though when the party is before the
magistrate, the charge of aggravated
assault may be made m writing and fol-
lowed by a conviction therefor. In rE
McKixyzon, 2 C. L. J. 324

1. Aggravated Assault SUMMARY
Convicerion MAGISTRATE Cosrs.|—
Upon a summary conviction for an ag-
gravated assault, the magistrate has
Jurisdiction to award costs. ReaiNa v.
Burrress, 3 C. C. C. 536, 20 C. L. T. Occ.
N. 368

Aggravated Assault.— Criv. Cobpe
SEc. 864, 866, 783, 786 —CoxvieTION NOT
A Bar ro Civin Proceepings.]—A con-
viction for aggravated assault tried under
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sec. (e) 783 of the Criminal Code, with
nt of accused is not a bar to a civil
on for damages for assault and battery.
Crarke v. RurHeErrorp, 5 . C.C. 13,
2 0. R. 206.

6. Arrest in Public Place.]
man is himself assaulted by a person dis-
turbing the pe: in a public street, he
may arrest the offender and take him to
a peace officer to answer for the breach
of the peace. It need not be averred
or proved that the party was taken to
the nearest justice. The plaintifi in the
first and second counts, charges a false
imprisonment. The defendant in  the
third plea justifies the imprisonment, by
pleading that just before the said time
when, ete., the plaintiff was making a
great and disturbance in a public
street, and behaving in a riotous manner
and made an assault upon the defendant,
and that thereupon the defendant in order
to preserve the peace took the plaintiff
to a police station close at hand, on the
line of the public works at Williamshurg
in the Eastern Distriet, before a justice
of the peace there, for examination con-
cerning the premises, and to be dealt with
according to law, ete. The plaintiff
demurs to this, because it is not stated
that the defendant was a peace officer ;
or, that the riotous conduct was likely to
continue ; or, that there was any necessity
for arresting the plaintifi and taking him
to the police station in order to preserve
the peace. Forrester v. CLARKE, 3 B
C. R, 151,

Where a

noise

7. Assault Causing Bodily Harm
Summary Convierion ror CoMMoN As-
SAULT.]—On the preliminary enquiry on
a charge of an assault causing actual
bodily harm, the magistrate has no power
after he has received all the evidence to
summarily conviet of common assault,
even though no objection be made by the
defendant or his counsel. EX parTE
Durry, 8 C. C. C. 277.

8. Assaulting Police Officer
Suspect ResisTiNg
Where the defendant, arrested by a Pro-
vineial constable, who believed that a
robbery had been committed, and that
defendant was one of lho persons who
committed it, and who, being asked to
shew his authority, produced and read a
warrant against F. E. and others for

ARREST OF
WarkranT.)

breaking and entering a shop and stealing
a quantity of goods therefrom, seeing
that his name was not mentioned in the
warrant, resisted arrest, and in so doing
assaulted a constable, and was tried and
convicted for assaulting a police officer in
the discharge of his duty, with intent to
resist lawful arrest, it was held that the
arrest could be justified under the statute,
nn!\\nln tanding the insufficiency of the
ReEx v. Sapeans, 37 N.S,

Assault with Intent to Commit Fel-

ony.] —An assault with intent to commit
a felony is an attempt to commit such
felony within the meaning of s. 183 of

R.S.Coe. 1740 On an
rape a conviction for an assault with in-
tent to commit rape is valid. On such
convietion the prisoner was held pn»;nxl\
sentenced to unpnwmm nt under R. 2
c. 162, s. 38, Joun v. THE QU 1,|\, I’\
8. C. R. 384.

indictment for

10. Assault with Intent.] —The prisoner,
who had been committed for extradition,
was charged with assault with intent to
commit murder, in that he had opened a
railway switch, with intent to cause a
collision, whereby two trains did come
into collision, causing a severe injury to a
person on one of them :—Held, that this
was not an *‘ assault "’ within the statute.
In re Lewis, 6 P. R. 236.

11. Attempt to Have Connection.]—On
an indictment for attempting to have con-
nection with a girl under ten, consent is
immaterial ; but in such a case there can
be no convietion for assault if there was
consent. ReciNna v. Connewny, 26 U
C. R. 317.

12. Authority to Find Lesser Offence —
Mope oF PrOCEDURE ESTABLISHED.|—
The Revised Statutes, ), 8. 16, by
which, on trial for felony the jury is auth-
orized to acquit of the felony and find a
verdict of guilty of a misdemeanor, if the
evidence warrants it, establishes a general
mode of procedure in all eriminal e
and is not confined to felonies existing at
the time of the passing of the statute ;
therefore, on an indictment for felonious
assault under the Act 25 Viet. ¢. 10, the
prisoner may be found guilty of an assault
only. Reaiya v. Rvan, 1 Han. N.B.R.
116,
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13. Bar of Civil Remedy.| - Sections 865
and 866 of the Criminal Code, 1802, where
by it is enacted that a person who has
obtained a certificate of the justice who
tried the ease, that a charge against him of
assault and battery has been dismissed or
who has paid the penalty or suffered the
imprisonment awarded shall be released
from all further proceedings, civil or erim
inal, for the same cause, intra vires
the Dominion Parlisment Friek v
Brasuin, 26 O, R. 423

14. Bar of Civil Remedy.]-Where a
charge under s. 262 of the Criminal Code,
1802, of assault eausing actual bodily
harm is brought under part 55 of the Code
by the election of the defendant under s
786 to be tried summarily, & conviction
releases under s. 799, from further eriminal
proceedings, but does not bar civil pro
ceedings. Friex v, Brisuin, 26 O, R, 423,
distinguished. Nevines v, Bavnvarp, 28
0. R. 588

15. Bar of Civil Remedy \LTERA-
TION OF CHARGE.]—Justices of the peace
before whom a charge of ** shooting and
wounding with intent to do grievous
bodily harm " came on for preliminary
hearing, changed it of their own motion
to one of common assault and convicted
and fined the accused. The information
was laid by a peace officer, and the person
aggrieved attended the hearing pursuant
of subpoena and gave evidenece, and did
not object when the charge was changed

Held, that the justices had no right to
alter the charge to one of common assault
and that their certificate of convietion
and payment of the fine was a nullity and
no bar under s. 866 of the Code to an action
by the person aggrieved to recover dam
ages. Mier v. Lea, 25 AR, 428

16. Consent to Fight.] -A contest en
tered into in a spirit of hostility and anger
breach of the peace, and an individual
cannot by consent to fight, destroy the
right of the Crown to protect the publie
and keep the peace. Recina v. Buen
ANAN, 1 C.C. C. 442, 12 Man. L. R. 190

17. Constable Arresting Under War-
rant Valid on Its Face.] A warrant of
commitment issued by two justices of the
seace, for nonpayment of a fine and costs
imposed on J. D., who had been convieted
of an offence under the Indian Act, direct-
ed the constables of the County of B. to

take and deliver J. D. to the keeper of the
common gaol of the county, to be kept
there for two months, unless the fines and
costs imposed, including the costs of con-
veying to the gaol, should be sooner paid

Held, that the justices having had juris-
diction over the offence, and the warrant
being valid on its face, it afforded a com-
plete protection to the constable executing
it, and that the defendant was properly
convieted of assaulting the constable,
while attempting to execute the w nt,
notwithstanding that the awarding of the
punishment may have been erroneous in
directing imprisonment for the nonpay-
ment of the fine and costs, including costs
of conveying to the goal, as not authorized
by the said Aet. Recina v, Kinag, 18
0. R. 566

18. Criminal Code Sec. 866 — WHETHER
A Bar ro Civin Acrion. ] —Section 866 of
the Criminal Code does not operate as a bar
to civil action, where convietion was on
trial of an indictment before a Petit Jury.
CrermonT v, L Gack, 2 C.C.C. 1

19. Defendant’s Evidence.]—On an in-
dictment for assault and battery ocea-
sioning actual bodily harm :—Held, that
the defendant is not a competent witness
on his own behalf under 43 Viet. ¢. 37 (D).
ReciNa v. Ricuarpson, 46 U, C. R, 375.

20. Detention.] —The defendants were
convicted for unlawfully assaulting F. V
“ by standing in front of the horses and
carriage driven by the said V.. in a hostile
manner, and thereby forcibly detaining
him, the said V., in the public highway
against his will Held, that the con
vietion was bad in stating the detention
as a conclusion, and not as part of the
charge, which, as shewn by convietion
was merely standing in front of the horses
and did not amount to an assault. R
aiNa v, McEvuicorr, 3 O, R. 535

21. Evidence of Subsequent Conduct.|
Upon the trial of the prisoner, a school
teacher, for an indecent assault upon one
of his scholars, it appeared that he forbade
the prosecutrix telling her parents what
had happened, and they did not hear of it
for two months after the prosecutrix had
given evidenee of the assault, evidence
was tendered of the conduet of the prisoner
towards her subsequent to the assault :
Held that the evidence was admissible
as tending to shew the indecent ality
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of the assault, and as being in effect a part

or continuation of the same transaction

as that with which the prisoner was charg-

ed. By the majority of the court

The evidence was properly admissable as

evidence in chief. ReciNa v, Cuure, 46
C. R. 555

22, Firing Pistol.] To discharge a pis
tol londed with powder and wadding at a
person within such a distance that he
might have been hit, is an assault, It
was held, here, that there was suflicient
evidence of the prisoner having done this,
and » convietion for assault was upheld
Reciva v. CroNan, 24 U, C.C, P, 106,

23. ndecent Assault Livirarion or
I've — Sec. 250.]—On a charge of in
decent  assault committed on an adult

female, where the complainant allowed
considerable delay to intervene bhefore
laying the charge, it would under som
circumstances warrant an inference tha

the prosecutrix had consented to th
assault.  Rov.Ssrn, 0C, CLCL 21

24. Indecent Assault ATTEMPT TO
CarNvatLy Kxow Femare Usnper Four
IEEN Y EARS CORROBORATION Cony

Sec 0-685.]—Defendant was charged
with having attempted to have unlawfnl
carmal knowledge of a girl under fourteen
I'he child was about seven years of age
and the Court considered she did not com
prehend the nature of an oath,  The un
sworn testimony of the girl was however
received.  The mother of the child was
also called and testified that she left the
defendant alone with the child, while she
herself went to chureh : that on her retirn
the house was locked, and she found the
child on entering, asleep on a lounge and
awakening her, noticed her eyes were red
and she looked frightened.  Later the
child made a statement to the mother
similar to the evidence given by her as to
the assault Held, that the evidence in
support was not such material evidenes
implicating the accused as was required
by see. 685 of the Code to warrant a con-
vietion. Held, further, that the evidence
disclosed the offence of common assault,
in regard to which the child’s evidence
was receivable under see. 25 of the Canada
Evidence Aet which sec. did not require
the same degree of corroboration as sec
685 of the Code. The fact that the de-
positions disclose a more serious offence
than that on which accused was commit-

ted for trial, does not necessarily take the
case out of the jurisdietion of the County
Court Judge, where the prisoner consents
to speedy trial. R, v. De Worrg, 9 C

C.C. 38,

25. Indecent Assault I'tme oF MAK-
NG CompraiNa Deray EvipENcE
or Cuiep Cone Sec. 250.] Acensed

was charged with having committed an
indecent assault upon a girl under the age
of fourteen years. The child was seven
vears of age and gave her evidence under
oanth. No complaint had been made by
the child to her mother until ten days
ifter the assault Held, that evidenee
of the complaint having been made is not
necessarily inadmissible beeause it was not
made immediately after the commission

of the offence ; there is no fixed time
within which suel complaint must be
made 5 in some cases the delay of two

days might be unreasonable, while in
other eases a fortnight's delay might not
be unreasonable ;  much depends upor
the special cirenmstanees of each s
Where the evidence shewed that the child
was of such tender years that she had no
suflicient realization of the serious nature
of the offence, and therefore wus not
iffected by that indignation and sense of
wrong which would naturally lead to
making o complaint, a delay of ten days
was held not to render inadmissible evi-
dence of complaint having been made,
R. v. Barrox, 0 C,C.C 106

. Indictment, Form of.] ~An indiet=

ment as follows @ * That D. D in
and upon one C., did make an assault,
wnd the said C. did then beat, wound

and ill-treat, thereby oceasioning to the
said O, actual bodily harm and other
wrongs to the said C. against the form of
the statute.,” ete. Held, 1. To be an
indictment  for an assault  oceasioning
actual bodily harm. Reaiva v, Drain,
8 Man. L. R g

27. Indictment for Manslaughter Un-
der C, 8., ¢. 99, 5. 66, there ean be no
convietion for assault unless the indiet-
ment charges an assault in terms, or a
felony necessarily ineluding it, which
manslaughter is not. Where, therefore,
the indietment was not for manslanghter,
in the form allowed by that Aet, charging
that defendants “ did feloniously kill and
slay " one D.:—Held that a conviction
for assault could not be sustained. Re-
GINA v. Dinuman, 22 U, C, R, 283,
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28, Indictment for Murder.] —Held, fol-
lowing Regina v. Bird, 2 Den. C.C. 94,
and Regina v. Phelps, 2 Moo. C. (. 240,
that on an indictment for murder the pris-
imnot be convieted of an assault
32 & 33 Viet. e. 29, 5. 51, ReGiNa
iaNEs, 22 C. P. 185,

20. Indictment for Murder.] — On an
indictment for murder in the statutory
form, not charging an assault, the
prisoner, under 32 & 33 Viet. e. 20
8. 81, cannot be convieted of an assault ;
and his acquittal of the felony is therefore
no bar to a subsequent indietment for the
ssault.  Reaiva v, Swreen, 34 ULCOR
552.  But in this ease there could have
been no convietion for the assault, beeause
the evidence upon the trial for murder
shewed that it did not conduce to the
death. In

30. Indictment for Rape FiNpiNG
oF GUILTY FOR ASSAULT STATUTE OF
Limirarions.] —On  an  indietment  for
rape, the aceused may be found guilty of
the lesser charge of common assault ;
notwithstanding the time limit has ex
pired in which an information for assault
might have been laid as a summary of
fence, since section 841 of the Can, Crim
Code limiting the time in which an inform
ation can be laid ** in the case of any of
fence punishable on summary convietion,"”
applies only to the proceedings under the
summary convietion clauses of the Code
R. v. Epwarns, 2C. C. C. 96,20 0, R. 457

31. Indictment for Shooting With In-
tent.]—Upon an indictment for shooting
with a felonious intent, the prisoner, if
acquitted of the felony, may be convieted
of common assault.  REGINA v. CRONAN
24 U.C.C. P. 108

32. Insult.] ~The defendant was con
vieted of having unlawfully assaulted the
complainant, who was the daughter of
the convicting justice, where the only
evidence was, that the defendant had, in
company with one 8., gone to the com-
plainant’s house at the hour of about ten
o'clock p.m., and 8. had knocked at the
door and told the complainant that he
desired to introduce the defendant, where-
fore the complainant replied that they
had come to insult her, and that she would
have them both arrested in the morning :
—Held, that there was no evidence of an
assault, and the conviction must be quash-
ed. Reaina v. Laxarorp, 15 O. R, 52,

44

Insulting Language and Menaces.)

Sei. fa. upon a recognizance to keep the
peace and be of good behaviour towards
Her Majesty and all her liege subjects, and
especially towards H. M., charging an
assault and breach of the peace. For the
Crown a judgment of the Court of Quarter
Sessions was proved, affirming a convie-
tion of defendant before magistrates on a
charge of assaulting H. M. “ by using
insulting and abusive language to him in
his own office, and on the public street
and by his using his fist in a threatening
and menacing manner to the face and
head of the said H. M.” Held, suffi-
cient proof of a breach of the peace.  Held
ilso, that defendant was properly con-
vieted, for the offence charged amounted
to an assault. Reaiva v. Harver, 11 Ul
. R. 555

31. Malicious Wounding — MispEMEAN-
OR Form or CoNvierion PuNisu-
MENT.]—On motion to discharge prisoner
on habeas corpus on conviction before a
Police Magistrate, the conviction charged
that the prisoner did * unlawfully and
maliciously cut and wound one Mary
Kelly, with intent then and there to do
her grievous bodily harm "' :—Held, that
the addition of the words, ** with intent
to do grievous bodily harm,” did not
vitiate the convietion, and that the prison-
er might be lawfully convieted of the stat-
utory misdemeanor of malicious wound-
ing. Held, also, that imprisonment at
hard labour for a year was properly award-
ed under 38 Vie., ch. 47. ReciNa v,
Bouvener, 8 P. R. 20.

35. Mens rea — Grievous Bopiny
Harm — Copoe Sec. 241-242.] —The ac-
cused was indicted * for that he did, ete.
with intent to disable . unlawfully
wound by shooting at him with a
londed gun.” The verdict returned v

‘ guilty without malicious intent.” The
accused was convieted thereon of the of-
fence of inflicting grievous bodily harm
under see. 242 of the Code ; and the jury
had been instructed that if they concluded
the intent to disable was disproved they
might find a verdiet of guilty under Code
sec. 245 Held, on appeal to the Supreme
Court of Canada that the verdiet amountec
to an acquittal. ( Reversing 9 C b
53.) SvaveHeNwHiTE v. Tue King, 9
C.C.C. 173, 35 8. C. R. 607.

36. Necessary Allegation — GRriEvOUSs
BopiLy Harwm.] — An indietment under
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the Aet 12 Viet. e¢. 29, for causing
grievous bodily harm, must allege the
offence to have been committed * malie-
iously "’ in the words of the Aet. It is
not ineluded in the word ** feloniously.”
Recina v, Jore, 3 All. N. B, R, 161.

37. Occasioning Bodily Harm. Mobe
or Triar.] —The offences which are to he
tried in a summary way without the inter
vention of i . and which are specifi-
eally enumer: in section 66 of the
North-West Territories Act should be taken
to cover all lesser offences included therein,
and under such Act a charge of assault
oceasioning bodily harm is to be tried by
a Judge without jury. Rex v. Hos-
rerrer, 7 C.C.C 221, 5 Terr, L. R. 363

38. Power to Convict of Common As-
sault Under Crim. Code 262.] ~Though
the information is for an assault oceasion
ing bodily harm, an indictable offence un-
der see. 262 of the Code, the magistrate
under sec. 713 me
assault, as the offence under sec. 262
includes a common assault. Rex v
Coonin, 8 C.C.C, 157, 36 N. 8. R. 510

v conviet ol ecommon

39. Quarter Sessions.]| —The Court of
Quarter Sessions has power, in the case
of an assault, to pronounce a sentence of
fine and costs of prosecution, and imprison-
ment in ease of default. Ovess v, Tay-
Lor, 19 C. P. 49

). Reducing Charge CERTIFICATE
or Justice As Bar 1o Civin AcrioN
Jurisprerion.]—Justices  of the Peace
have not of their own motion jurisdiction
to reduce a charge of wounding with in-
tent to do grievous bodily harm, to one
of common assault, in order that they may
proceed to dispose of it in a summary way,
and a certificate of the justice as to dis
missal of the charge, is not a bar to a
subsequent civil action in such a case
It is most important in cases of this kind
to insist upon the prineiple that the right
of Justices to adjudicate be confined
within the limits of the information. The
mere presence of the party aggreived as a
witness, at the hearing of the charge be-

8

fore the Justices, where the complaint w
laid by a peace officer, does not constitute
such an acquiescence in the hearing as
would amount to an election on his part
to proceed summarily before the magis-
trates. It is only where he has elected
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to proceed summarily, that the civil
remedy is affected by the statutory bar
MiLer v. Lea, 2 C.C.C. 282, 25 A. R
428,

1. Revenue Officer — Breaking OpeN
BuiLoinG JusTirteation.] =By  the
Revenue Aet, 11 Viet, e. 2, a revenue
officer is authorized to enter any building
wherein he shall have cause to suspect
smuggled goods to be concealed, provided
that before entry, information on oath
shall be given to a justice of the peace, that
such officer has reasonable cause to suspect
such goods are concealed therein, and that
such justice shall go with the officer to
such building, and authorize him to enter
and search for goods, and if the doors be
closed and admission denied, then, after
first demanding to be admitted, and de-
claring the purpose of the entry, it shall
be lawful for the justice to direct the
officer to enter the building and search
for goods. Held, that to justify the
breaking open a building there should
have been, first, a written information on
oath ; and, second, the actual presence
of the justice at the breaking ; his being
near to the place is not sufficient. Re-
Giva v, Warsn, 2 AlL 387 (N.B.R

Not opening a building after a proper
demand, is a sufficient denial within the
Act. If the breaking open is unlawful the
officer cannot justify the seizure of smug-
gled goods found within the building
Semble, that an order to enter, given to a
police officer present with the revenue
officer, would be sufficient, and that he
would be presumed to be acting in aid.
Inn

12. Riot and Assault.] —Defendant was
indicted for a riot and assault, and the
jury found him guilty of a riot, hut not of
the assault charged :—~Held, that a con-
vietion for riot could not be sustained,
the assault, the object of the riotous
assembly, not having been executed,
although the defendant might have been
guilty of riot or joining in an unlawful
assembly. ReciNav. Kewny, 6C. P. 372

43. Shooting with Intent — JusTiFICA-
TION QuesTions  For  Jury — Mis-
pIRECTION.] — The defendant, who was
employed as watchman and special
constable, was in the act of arresting
P. for committing a disturbance, when
he received a blow from behind which
cut his head. Turming he saw




,4—

47 ASSAULT 48
immeditely behind him, and, supposi was no such request, and therefore no
him to be the person by whom the  jurisdietion, it should have been shewn
blow w troek, tried to nrrest lam by athidavi i, that it was clearly no
M. m way tollowed by the defendant objection that the assault was not alleged
who had i his han v ol stiel o unlawful,  Reaina v Suaw, 23
Near the station of which the defendant UL CO R G160 1t had been previonsly held
W in charge, thi tick was wrested that the praver for summary jurisdhietion
from him by E. P, who had followed  should appear on the faet of the informa
with o number of others, and, in th tion IN we Swirzen asp Meler, 9
disturbancee which followed, during which L. J. 266
weording to the defendant, one of  the
person present  msed  n tieck in &
mennett manner and  threatered  to 1 1 common |
mash h brams out, the defendent el finne nd cost
drew n revolver and fired two shot imd e defanlt  imprisonmer Held
one of which struek 1. P Held, settin good not necessary to
wide the convietion of the defendent  order warrant to eompel
for shooting with intent to do gricve payine betore mnprisonnm
bodily harm, that it w misdireetion SRR U.C.R. M
on the part of the trigl Judge
charge the jury that there was 1o e
corted sttack upon the defendunt ml 1. Summary Trial 'eNisnvesg
T e oat the ting ¢ shots were ired JUrisnrerion o) M THATY Held
| tlu wilt w over md  thet per Gral .Jd hat o police mag
1l present were not witl trikin " (N | et
distzne ' g estions | thie rose o he Code | T e !
Jury 'l wilt upon the defendsnt pPower punisl Judge of Nexsi i |
| ‘ dittedly committed witl Ontario trving o 1 1 indic
‘ Provocst o 1 Held g Fownsend, ) \
JULY  wWet | T rate rvi by conse L person ’
haud ny tent cetsed under Code se 1, had not jur
| nd i m het i o mpese o line and o detanlt "
v IOr ee 1l nprisonmer five n hs o der
Pt hue that  under e 65 only Wl ent can I
N n e mposed i the by 1 e he see, N72
d by b wa not n t 1t [ | provid whinery to earry ot
lest ) grievous bodily han \ he fine, In he imprisonmient o
1 or hian w e ry  lor hree month v, Hawe 6ot (
) Hodefenee would | st |
enabled the " to hed for the def «
Lt he ot I Judge erved el " "
the ry that there mest be evidenes 7. Suspension of Civil Right of Action. ‘
that the defendant covld not otherwise Fo an action for assaul ind battery ™
weserve himsell e death or grieve detendan pleaded it hefor wetion |
widdily harn Rex v, Rerven, 36 N, 8 brought the plaintifl Laid an in wion
Reps. 115 before a magistrate, charging defendant
with  feloniously el wounding e «
. Summary Conviction On motion plaintft with inter o do him grievous 1
to quash o convietion by two justices of — bodily harm, thereby charging the  de pla
the County of Norfolk for an assault fendant with felony ; that defendant was ma
Held, 1. tha wting the offence to have brought before the magistrate, and econ m
heen commutted ot defendant’s place in the mitted for trial, which had not vet taken heli
Fownship of Townsend was  sutlicient Plaee that the subjeet of both the eivil Ma
for C.8 1. b,ow 1, s 37, shews that i eriminal proseeution was the same,
township to be within the county 2 and that the plaintiff's eivil right of action <
Phat it was unnecessary to shew on the was suspended until the eriminal charge
face of the convietion that complainant was disposed of Held, plea good, and g
prayed the magistrates to proceed sum an order was accordingly made staying N
marily, for the form allowed by . 8. C the civil aetion in the meantime AY- vier

e. 103, 5. 50, was followed, and if there | Lo v. McCviLovan, 8 O, R, 300, Inp
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IN. Teacher and Pupil Croavia
Cons PesisiveNt Fxcnss Il
Criminal Code Wi, anthorizes paren
Persor i the place of parer chool
master el to use Joree by way ol
correction towards any child, ete, unde
his enre provided sueh fore renson
ible under the ecirenmstane hut by

W, evervone by law authorized to us
foree eriminally  respe il
eNe Fhe defendin 1 teache
of the public seho W charged
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PHONSEeRS I wards | ro
1 ioovert aet ol e enee on "
P | passer. A verdiet 1] lor
i h ) for malicions prose
cutin it the plaomtit hetore
magistrate with an assault, where  the

plamtift had merely refused, on the de
mand of the defendant, to quit the pre
mises upon which he w passing, wa
held to be right 'oor, 11
Man, L. R 314
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See Recina v, ke, 12 Man. L. R, 275
See  also
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ATTAINDER

1. Estate of Traitor.] The estate of a
rattor, concerned 1 he rebelhion «
i who necepted fit of the
vineial statute, 1 Vi 1 it onee by
ueh acceptane vested lie
Crown undke } voof th i
Henry VI b 20, without ofliee
tonnd, as afterward Semble h I
Wile of n ittainted trattor, rema
ession  of - her hushand's land
cnnm lefeat the recovery plan
! vleetine he purchaser her
1 I m oan action brougl gainst
he traitor wpor hond  entered
e his attainde Iy iy
ler th der, o le by | "
he ( which the anl .
' Dor o, Groeesrn
A\ [ A |

Grant of Governor Under His Seal
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( chief Incim I "
L ‘ won duly  atl | ' |
he na el hehal | I
hewed no power in him so to m i
herelore, that o lease, signed by L !
gent, ele., conve | cor
equently, that estite
which, on his heing tnted
of high treaso 1 to the
Crown, and vest in the commissioners

of forfeited estates, under 59 Geo, 111
ch. 120 Though by the 33 Hen, VI
ch. 29, the vinder
for high would be deemed in
wttnl possession without any inguisition
of oflice, yet such lands only would vest
in the commissioners under 59 Geo. 111
ch. 12, as should be found by an inguisi
tion to be vested in the Crown, and there
fore no more land could possibly pass by
a deed from the commissioners than the

Crown, in case of att

Lreason
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inquisition had found the traitor seized
of And held, that the inquisition could
not support the conveyance which the
commissioners made ; for it referred to
nothing which could possibly supply proof
of identity and the commissioners were
not warranted in going beyond the inqguis-
ition and, semble, that the inquisition
was void for want of ecertainty. Dok n
SueLpon v. Ramsay, 9 U.C. R, 105

Statute Passed Reversing Attainder Ex-
cept as to Lands Already Forfeited and
Sold Errecr or, oN Proor REQUirep
From Parries Ceanviiva UspeEr  THE
Trarron Mere Dare or WiLn BeiNg
Tumry Yeans Oup, Nor SUFFICIENT TO
Dispense witn Proor 13 & 14 Vic
o, 63.] A statute was passed reversing
the attainder of A. 8., and taking away
the forfeiture wrought thereby, so far as it
might affect such portions of this estute
as had not been already declared forfeited
and been sold under authority of law,
and vesting such estate in those who could
claim it if he had not been attainted ;
provided always, that nothing in the Aet
contained should affeet any property sold
or conveyed by the Commissioners of For
feited Estates, or any publie officer acting
for the Crown in that behalf ; but that
such property should remain as if the Act
had not been passed.  In the preamble it
was recited that part of the estate had
been taken upon inquisition, and seized
by the Crown. Held that the plaintiffs
claiming as devisees of A, S. must shew,
as part of their case in the first instance
that the lands claimed were not part of
those forfeited and sold. The mere fact
of the date of a will being thirty
is not sufficient, under all circumstances
to prove that it is the real age of the writ-
ing, even if it comes from the proper cus-
tody ; but some proof must be given of a
concurrent possession of the property
consistent with it or of the existence of
the will for thirty years. Dor . Srep-

s old,

HENS v. CLemext, O UL C, R. 650
ATTEMPT.
1. Attempt to Steal INDICTMENT
No Descrirrion or Goons NAME oF

PERSON ATTEMPTED TO BE STOLEN FROM
UNgNOwN.]~Where the name of the
person attempted to be stolen from is
unknown to the grand jury it is sufficient
to state merely that the erime has been

committed against a person to the jurors
unknown, nor is it necessary to specify
iy goods.  Reaisa v. Tavror, 5C.C. C
80

2. Summary Trial ConvierioN oF
Arremer — Jurisoierion.|—The prisoner
having elected for summary trial before a
magistrate of picking the pocket of a
woman and having on the evidence been
convieted of having attempted to pick
the pocket, it was held on trial that having
assented to be tried summarily for what
ever offence he might properly be found
guilty of upon suid charge, he was |-mln-rl)
convicted of the attempt tex v. Mor
GAN, (No. 2), C.CC. 272, 20. R
13, 3 0. R 356

AUTREFOIS ACQUIT.

1. Autrefois Acquit.] ~The prisoner be-
mg indieted under C, 8. U, C, ¢. 98, and
charged as a eitizen of the United States
was acquitted on proving himselfl to be a
British subjeet.  He was then indicted as
a subject of her Majesty, and pleaded
witrefois  acquit Held, that the plea
was not proved, for that by the statute
the offence in the case of a foreigner, being
insufficient as against a subjeet ; and the
prisoner therefore was not in legal peril
on the first indietment. Recina v, Ma
araTH, 26 U, C. R, 385

2. Autrefois Acquit —PrLea or.] —Where
v person is indicted for an offence and ace
quitted, he eannot be again indieted for
the same offence, if the first indietment
were such that he could be lawfully con-
vieted on it. It is not necessary that the
two offences should be expressly or by
name the same in both indietments.  [f
the offence in the first indictment on which
an acquittal has been found, is a lower
one, and is included in that set out in the
second, or if it be a higher one, and in-
cludes the offence set out in the second
indictment, the plea of autrefois acquit
must be given effect to. Such a plea is
not supported to a plea of perjury in
swearing on oath as to identity preseribed
by the Dominion Elections Aet, by pro-
ducing a record of acquittal on a previous
charge of personation in regard to the
same matter. Such a previous acquittal,
however, would entitle the acecused to
raise the common law plea of res judieata
as between the Crown and the accused
R. v. Quiny, 10 C.C. C, 412,
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AUTREFOIS CONVICT,

Onus of Proof — Tivme sratep v Con-
vieTION NOT SUFFICIENT. ] —Where the
offence is alleged to have taken place
within the period named in a former con-
vietion, the onus is on the defendant to
prove that the two charges are identical ;
and the mere fuet that the days between
which the defendant was charged with
keeping liquor for sale were included in the
times stated in the convietion for selling
does not sustain o defence of autrefois
conviet. Ex panre Fraxsieas, 5 C.C.
C. 82, 34 N. B. R. 577.

BAIL.

1. Acknowledgment Estreat
Wit or Fremi Facias axp Capias.)
A recognizance of bail is taken in open
court by the clerk of the court addressing
the parties, being then before him in open
court, by name, and stating substance of
the recognizance; and the verbal acknow-
ledgement of the parties so taken is quite
sufficient without more. 2. In this case
a recognizance was deawn up which stated
that the prineipal and sureties personally
came before the clerk of assize, in open
court, and acknowledged in open court
before the clerk of assize.  As a matter of
fact the parties actually eame before the
court, and properly acknowledged the debt
to the Crown in open Court :—-Held, that
the recogizance should have stated that
the parties personally came before the
court, and that the recognizance was taken
and acknowledged in open court : and the
name of the clerk should merely have
been subseribed to it ; but the errors
made in drawing it up were not sufficient
to avoid it. 3. Notiee to the sureties of
the recognizance is not necessary where
it is tuken as and where this one was.
4. The provision of R. 8. C. ¢, 179, ss. 10
and 11, and R. 8. O, 1887, ¢. 88, ss. 7 and
8, requiring the written order of the Judge
for the estreating or putting in process of
a recognizance, applies only to recogni-
zances Lo appear to prosecute, or to give
evidence, or to answer for any common
ussault, or to articles of the peance, and
does not apply to a recognizance such as
the one here in question, whereby the bail
became bound for the appearance of their
prineipal to stand his trial upon an in-
dietment for conspiracy. 5. 'i‘h«- estreat

roll was sufficiently signed by the clerk
when he signed the affidavit at the foot
of the roll. 6. It is no part of the duty of
the clerk in making up the roll to instruct
the sheriff as to what disposition he is to
make of the money therein mentioned
when colleeted and where the clerk, mak-
ing it up stated it to be make in accordance
with a Provineial statute, and also with
two Dominion statutes, thus leaving it
uncertain Whether the moneys were to be
paid over to the Provineial treasurer, or
to the Dominion Minister of Finanee

Held that the words so used were sur
plusage, and did not affeet the validity
of the roll, and should be stricken out
7. The estreat roll, as drawn up, stated
that it was a roll of fines, issues, amere

H)
ments, and forfeited recognizanees, set
imposed, ete., and contuined the names
of the parties, residences, ete., with the
amounts for which the bail were hound
filled in under the heading * amount of
fine imposed "~ Held, that the roll suf-
ficiently shewed the recognizance to have
been forfeited, and that it was fairly
entered and extracted on the roll as a
forfeited recognizance. 8, Held that the
proceedings to colleet the debt due to the
Crown under the recognizances, were eivil
and not eriminal proceedings, and were to
be regulated by R 0. 1887, ¢. 88;
and the writ of fieri facias and eapins issued
in this ease following the form given in
the schedule to the Act, was not open to
y objection. 9. Held, that, under the
imstances set forth in the affidavits,
the Court would not be justified in releas-
ing the bail from their liability. R
Tarnor's Bai, 23 O, R. 65,

¢

2. Affidavit - RecoaNizance.]—Where
the aflidavit accompanying a recognizance
filed on & motion for a rule nisi to quash a
convietion did not negative the fact of the
sureties in any other matter, and omitted
to state that they were worth £100 over
and above any amount for which they
might be liable as sureties, it was held
insufficient. The rule in foree as to re-
cognizances prior to the passing of the
Criminal Code is still in force. ReGiNa
v. Romxer, 16 P. R. 49,

3. After Commitment for Trial.] A
Judge who has committed a prisoner for
trial for perjury under R Yoe. 154, 8.
4 [a], is not thereby functus officio, but
may subsequently admit the prisoner to
bail. In re Vicror M. Rurnves, 6
B.C. R. 115.
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I. Application for Bail by Prisoners Com-
mitted for Murder Deray or Triar

On an applieation by prisoners in cus
tody on u charge of murder, under a cor
oner's wurrant, to be admitted to bail, it
is proper to consider the probability of
their forfeiting their bail if they know
uilty.  Where in such
case there is such a presumption of the

themselves to

guilt of the prisoners as to warrant o
grand jury in finding a true bill, they
should not be admitted to bail.  The fact
of one Assize having passed over sinee the
committal of the prisoners, without an
indictment having been  preferred, is in
itsell no ground for admitting them to
bail I'he applieation is one to diseretion

wid not of right, the prisoners not having

brought themselves within 31 Cun. 11
eap. 2, see. 7, by applying on the first day
of the assize to be brought to trial ¥

aiNa v. Muneany, 4 PR, 314

5. Benefit of Statute CusTony
\ person adn ed to bail is construetively
in gnol, and he is entitled to be released
from this custody as from an imprisonmer
in the case where a statute contains ce
tain beneficial provisions in reference to

persons committed for trinl. Recina
H. B, Camerox, 1 C.CC, 100

. Committal of Witness for Perjury
Wuerner Juoae Foxcrus Orricio
A Judge after ordering committal of
witness for perjury is not thereby funetus
officio, but may admit prisoner to bail
Ex pakre Rurnves, 6 B.C. R. 115, 2
CoCG G390

7. Common Law Offence ONE Jusrt
10 One justice of the peace may admit
to bail where the offence is one at com-

mon law not provided for hy the Code
Rex. v. Cowg, 5 C.C.C, 330, 3 O. R
N

S. Consideration of Amount of.] The
test which is to govern the diseretion of
the Court on application for bail, is the
probability of aceused appearing to stand
his trinl.  The Court will be guided by a
consideration of the nature of the erime
charged, the severity of the punishment
and the probability of convietion. R. v
Gorrerienson, 10 C, C.C, 239,

). Copies of Information, Examination,
Etc., How Certified Con. Srar. car
102, s. 63.]—Held, that where a prisoner
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makes application to a Judge in Chambers
to be admitted to bail to answer a charge
for an indictable offence, under Con. stat
Can. cap. 102, 5, 63, the copies of inform-
ition, examination, ete., may be received
though certified by County Crown Attor-
ney and not by the committing Justice
Recina v, Cuavpercain, 1 C L J. 1

10. Determining Amount of.| In com
mittals for trisl for violation of the Dom-
nion Elections Act, 1900, where there is
not only charges of the aceused fleeing to
woid punishment, but 1 buil may be
intentionslly forfeited to avoid seandal,
substantial bail must be required. Thg
QueeN v, Stewanrr, 4 C. C.C, 131

11. Estreat CERTIFICATE OF NoON-
\PPEARANCE ENDORSEMENT OF ON
Recoazizance.]—The sureties applied to

vaeate the estreat of the recognizance of
hail, on the ground that the endorsement

of the eertificate of non-uppearance was

not done in pursuanece of see. 589 of the
Code.  Held, that [bail having been given
in January, 1807, and the ap ition wus

not made till January, 1905] there had
been o great

iy in making the motion,
that the objection must be a substantial
one to prevail ; that the endorsement was
in substantial compliance with the Code,
ind 1t was suflicient for the magistrate to
initinl the indorsement, R, v. May, 9
CCC &

12. Estreat of Morion 1o Vacare.)

Where there is alleged to have heen
some inderstanding entered into, of which
the sureties were not cognizant, relative
to matters extrinsic to the record, and
the allegation is met by conflicting af-
fidavits by the magistrate and county
! 1 nd the record is in conformity
with the Code praetice, tl

¢ Court will not
interfere in a summary way to vacate the

estren R. v. Bore, 9 C.C,C, 500
13. Extradition Disererion or Com-
wissioN 1o ALtow Baie.)—Without deecid-

ing whether the extradition Commissioner
has power to admit a prisoner to bail,
it should not be granted under ordinary
circumstances either prior to or pending
the adduetion of evidenee though it would
be otherwise if after repeated demands
the complainant failed to produce any
evidence or if that offered was unsatis-
factory. Uxrrep Stares v, Wess, 8
C.C.C. a2
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14. Forgery.| A prisoner charged with
forgery in Canada was arrested and sur
rendered by the government of the United
States under the Ashburton Treaty. Up
on application for bail on the ground that
there was no evidence of the corpus delicti

Held, that the surrender of the prisoner
by the United States government was
sufficient  evidence. Recixa v, Vax
Aervan, 4 U, C.C P 288

15. Grounds for Admitting Criminal
Prisoners to Bail Propasiniry or e
Prisoxer Arrearing 1o Take His Tria

Ason. | The guilt or innocence ol
prisoner not the question to decide on
application for bail on a eriminal charge
The seriousness of the charge, the natur
of punishment and evidenee, and probabil
ity of prisoner's appearing to take his trial
are the important questions to be con
sidered. Held, when it is shewn prisoner
attemped to bribe the constable to allow
him to eseape, the probability of his ap
pearing to take his trial was too slight for
the Judge to order bail. Bail refused,
although it months before a
criminal court competent to try the case
would sit.  Recina v. Byeves, 8 L. J. 76

wWis  some

16. Habeas Corpus.] —Prisoner applied
for a writ of habeas corpus to be admitted
to bail ;. .Held, 1. That in respect to
indictable offences which were felonies
prior to the Code it is discretionary with
the Judge or Court to grant or refuse bail
but in respect to indictments which were
only misdemeanours  before the Code
the aceused i8 entitled to bail as a matter
of right. 2. In all eases except misde-
meanours the matter of bail rests entirely
in the sound diseretion of the Court or
Judge, and is not as of right. 3. The
propriety of admitting to bail for indietable
offences should he determined with refer
ence to necused’s opportunities to eseape
the probability of appearing at the trial
and not with reference to his supposed
guilt or innocence, It is proper to con
sider the nature of the offence charged, its
punishment, the evidence adduced, the
character, and standing of the aceused
4. Where a serious doubt as to guilt arises
bail should be granted. Ex parre Fort
1ier, 6 C. C. C. 101, Q. R. 13 K. B, 251

17. Jurisdiction of Justice to Grant.]
Although a statute may require the pre-
sence of three justices to conviet of an
offence, yet one has power to bail the

offender ; and a second arrest for the
same charge, by the same complainant,
hefore the time appointed for the hearing

is illegal Kinag v, Org, 5 O, 8, 724

18. Manslaughter AFFIDAVIT BY
CrownN Prosecuror THat Crasve or Mun
peEr Can se Provenp. |—On an applieation
for bail on a charge of manslaughter the
Crown prosecutor made affidavit that he
could prove on the prisoner’s trial that the
erime amounted to murder, but bail was

nevertheless granted. REX v. Seicer, 5
C.C.C. 228

19. Murder.]

murder ecannot |

Prisoners charged with
admitted to bail, ex
cept under extreme eircumstances ; other
wise, with accessories after the fact
QuEEN v.Mureny, et al. James, NS R 158

20. Murder.] - Where the grand jury
have found a true bill for murder, bail will
generally be refused. 1In this case there
was evidence, if believed, sufficient to

rrant a convietion, and only one assize
had elapsed without a trial.  An applica-
tion to admit to bail was refused, and the

prisoners left to their remedy under the
Habeas Corpus Aet,  Remarks as to con
siderations  which should govern the
exercise of diseretion in granting or re
fusing bail. Reciya v. Keeren, 7 L R
117

Refusal by Magistrate.| Held, [Be
fore the passing of 16 Viet. e. 179], that
magistrates were not liable for refusing to
admit to bail on a charge of misdemeanour
in the absence of any proof of malice
Conroy v, McKexsey, 11 U COR, 439

22. Recognizance Coxprrion  or.]

The recognizance entered into hy the
defendants on the removal of the pro
ceedings from the sittings of oyer and
terminer and general gaol delivery to the
Queen’s Beneh Division of the High Court
provided that they should ** appear in this
court and answer and comply with any
Jjudgment which may be given upon or in
reference to a certain indietment, ete., or
upon or in reference to the demurrer to
such indietment, and plead to said indiet
ment if so required.” Semble, that the
practice and procedure before the Judiea
ture Act should be maintained in its en
tirety ; though possibly it might be varied
by agreement. By the recognizance the
defendants had not agreed to vary it,
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but they might thereunder elect to appear
and to answer to the indietment, or to
appear and argue the demurrer ; and they,
being ready to appear and answer the
indictment would fully perform the con-
dition of the recognizance by so doing
ReGina v. Bonning, 70, R 118

23. Rescinding Order.]  Where o pris-
oner charged with felony had been ad
mitted to bail upon an order of & Judge
and an application  was  subsequently
made to rescind such order and to recom
mit the prisoner, on the grounds that he
had not been committed for trial at the
time such order was granted, and lhn the
bail put in was fictitions : —Held,
Judge had power to make the unlu |~l\-<l
for but the order in this case was con
ditional upon the failure of the prisoner to
find new sureties within a specified time
ReciNa v. Masox, 5 P, R. 125

24. Right to Bail Person Commir-
TED FOR EXTrADITION.]-~The Court should
be very slow to admit to bail a person
arrested or convieted lun extradition. Ry
Warrs, 5 C.C.C. 5 3 0.R. 279

25. Right of Accused Admitted to Bail
to Speedy Trial.] —A person accused of an
indictable offence who has been admitted
to bail under Code sec. 601 by the magis-
trate hefore whom he is brought for pre-

|lll||||,|l\ examimnation upon the charge,
s right to speedy trial under Code
sec. 765 to the sume extent as if the magis
trate committed him for trial under
sec. 506, Reaina v. Lawnesce, 5 B, ¢

R. 160, 1 C.C. C. 295

See also CERTIORARI—JUSTICE OF THE
Prace—~REcoGNIsaNCy

BANKS AND BANKING.

1. Bank Act. —~OrriciaLs MAKING Farse
RETURNS Devvrrer.] - Bank officials
indicted on the charge of making a month
ly report a wilful false and deceptive
statement with intent to ive s
no grounds for demurrer because the
indictment does not literally follow the
words defining the offence as contained
in sec. 99 of the Bank Act. The indict-
ment is sufficient if it contains all the
essential allegations. Reaiva v. Wen,
C. 262.

BASTARDY.
1. Committal to Gaol OrpeEr oF
Fiuiamion Haseas Corrvs.|—-Where

a warrant of commitment unde
6 of the Bastardy Act, ch. 51, Revised
Statutes of directed  detention
until the accused should be ** discharged
in due course of law,” the accused was
lischarged under hubeas corpus, the words
“in due course of law "' being unauthor-
ized by the Statute by which the commit-
tal was required to be until an order of
iliation should be made or refused. Ex
earTE O'Doxsent, 7 C, C, C, 367,

etion

BAWDY HOUSE.

1. Charge of Keeping Womax Liv-
ING ALONE Cobe Sec, 195-198.]
Defendant was convicted of keeping a
bawdy house. The evidence shewed that
the aceused lived by herself, and had been
and was still reputed to be a prostitute.
It was shewn that on two different oe-
easions the defendant was visited by two
different prostitutes, but it was not shewn
that men accompanied them, or were in
the house during such visits, Held, on
motion for habeas corpus that the con-
vietion must be quashed.  Section 195 of
the Code should be construed as intended
merely to define the nature of the premises
within which a bawdy house may be kept,
and not as stating what acts constitute
the keeping of it. R. v. Osnenra, 9 C. C,
. 180, 15 Man. L. R. 147

2. Charge of Keeping Prace or REe-
sorT ror Born Sexes - Cuim, Cobe Sec,
195-198.]—To constitute the offence of
unlawfully keeping a bawdy house or
brothel, it must be shewn to be a place
resorted to by persons of both sexes, for
the purpose of prostitution. It does not
extend to a ecase where a woman alone
receives o number of men. R, v. Youna,
6.C.C.Co 43, 11 Man. L. R, 58

3. Description of the Offence Un-
CERTAINTY CONSENT Cook Sec.
195-108-786.) - Defendant  was  charged
with * keeping a disorderly house, that is
to say a common \’d)’ house, on Al-
bemarle Street, ete Held per Town-
send, J., that the description was sufficient
under Code sec, 198 as Code see, 195 de-
fines what the law means by a bawdy house

®

to
ag
S1
20
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and it is not necessary to insert whether
it was a “house, room, or set of rooms,"”

ete. That the loeality was sufficiently
deseribed as on Albemarle Street, in the
city of Halifax, it being clearly a place

within the jurisdiction of the Court. 1
Per Weatherbe, J., see. 195 defines what
is meant by a bawdy house, and it en
larges the meaning as formerly understood,
and the said section must be resorted to to
desceribe the erime and give the proper
notice. 2. Per Weatherhe, J., the option
of a jury trinl as required by see. 786
ought to be placed before the aceused by
the magistrate aining consent
to a summary SHEPHERD, 6
C 0, 463

before ol
trinl. R. v

I. Evidence of General Reputation of.|

Whilst upon a charge of being an in-
mate of a bawdy house evidence of the
general reputation of the house has been
held to be admissible, the proper way of
proving the charge is by evidence of partie
ular facts, The conduet of the inmates
when arrested, and what they said are not
improper to be considered.  Tue QUEEN
v. S, Crage, 3 C.C.C. p. 551, 27 AR
308. 20 C. L. T. Oce. N. 204

5. Indictment ALTERNATIVE  Pro
CEDURE BY SuMmAry Convierion
Cope Sec. 198-207-783.] —Section 198 of
the Code was not repenled by see. 207 [j)
or sec. 783 of the Code. Section 783 [f]
is |»un procedure and enables the offence
of ing a common bawdy house to he
d|~;u-wn| of by & summary trial.  Section

207 and 208 deal with
vietions. The different
the prosecution an alternative of pro
ceeding before either tribunal. R, v
Sviru, 9 CC.C. 338,

summary con
sections give to

Inmate of. - Derositions ox Pre
vious Triar oF KEEPER ADpMISSINLE
ConsenT.|—Where upon a charge
an inmate of a bawdy house, the
cousented that the «Icpmlllnm given on u
revious charge against the keeper of the
Iunm , who had been convieted, should be
read and taken as having been given pro
and con on the charge against herself, it
was held that such consent was effectual
to admit the depositions on the charge
against such inmate. Tue Queen v,
Sr. Crame, 3 C,C.C. p. 551, 20 Oce. N.
204, 27 A R. 308

Derpcrive Coxvies
T83-786.] —Defendant
led guilty to a charge of being an
mmate of a disorderly house, and was
finded $00 with $6.25 costs,  The convie-
tion was in form W, W, under Part LVIIL,
and omitted the words * being charged
before me the undersigned.”  Held, 1.
A single Judge in the North West Terri-
tories has jurisdietion to hear an applica-
tion to quash a conviction where no writ
of certiorari has been issued, if the con-
vietion has been returned pursuant to the
provisions of the in that behalf
2. The defendant having been charged
before the magistrate with the offence,
the omission of a statement to that effeet
in the convietion is not a defect which
renders the convietion void under Part
NIt s not required that lhu forms
shall be strictly adhered to. R AMEs,
necc 5 Terr. L. R, l‘l.’

7. Inmate of
ok Sk«

statute

8. Keeper of Sumvanry Triavn]
An accused charged in an information as

the keeper of a disorderly house, that is
to say, & common bawdy house, cannot
be tried summarily without consent. Tne

KinG v. Keering, 4 Can. Crim. Cases, p.
104, 34 NS R, 442

Term or IMpRISON-
MENT.| The offence of being the keeper
of a house of ill-fame is an indictable
offence and a prisoner may be sentenced
under see. 1958 of the Code to one year's
imprisonment, or apparently, under seec.
34 of Chap, 183 of the Revised Statutes
of Canada, which is one of the statutes not
repealed by the Code, to two years' im-
prisonment in the Andrew Mercer Reform-
atory. Tur Queex v. Spooxer, 4 C.(
C. 209, 32 O, R. 451,

9. Keeper of

Woman L Av-
105-8.]

10. Offence of Keeping
ING ALONE Cone Sec
195 of the Code has not made any nh.mm-
in the law as to what constitutes the of-
fence of keeping o common bawdy house.
One woman living alone, and receiving a
number of men for the purposes of pros-
titution cannot be convieted of keeping a
common bawdy house. The section mere-

ly defines the nature of the premises.
R. v. Mannix, 10 C.C.C, 151, 10 O. R,
303.

11. Powers of Magistrate Fine.]—

Upon conviction and fine for keeping a
common bawdy house, the powers of the
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magistrate for enforeing payment of the
fine are limited to direeting imprisonment
for three months (Crim. Code sec. 8 h
though the section of the Code under
which the convietion was made authorizes
imprisonment for six months in the first
instance instead of a fine Crim. Code

W) ReGina v, Starrvorp, 1 C(

sec

12. Summary Trial Distinguished from
Summary Conviction.] ~Where a convie
tion of an inmate of a house of ill-fame is
made under Part LV. of the Code, the
trial is a summary trial of an indietable
offence and not a summary convietion
Tue Kina v. Roserrs, 4 C.C. C, 254, 21

Oce. N. 314
See also Coxvierion ;. DisorpERLY
Houvss Vagraney . Sumvany Triat

BENCH WARRANT.

Bench Warrant SEAL A hench
warrant issued at the quarter sessions,
tested in open sessions, and signed by the
clerk of the peace :—~Held. not invalid
for want of a seal. Fraser v. Dicksox
5 U.C.R. 231

BIAS.

1. Bias I'he fact that the magistrate
is an honorary member of the Women's
Christian Temperance Union, such mem
bership being merely nominal, is not
sufficient to disqualify him from sitting

on the trial of a prosecution of illegal sale
of liquor. Reaina v. Herrerr, 1 C,(
C. 510, 12 Man. L. R, 198, 522

2. Bias MaGistraTe Excacep N
Save Business as DerFeNpasT, | —A mag
istrate engaged in the same business as the
defendant is disqualified to sit or adjudi
cate on the hearing of a charge of selling
merchandise contrary to a by-law for
licensing trans traders. Rex v. Ley
soN, H L O

3. Bias MaGisTrATE MEMBER OF
TEMPERANCE ALLIANCE Prosecurion
Usxper TevMreErance Aot Bias.)

Prohibition was gr
defendants from ex

nted restraining the
uting a convietion

made against the plaintiff under the Canada
Femperance Aet, on it being proven that
the convieting magistrates were members
of the Dominion Temperance Alliance
it the time the information was laid, and
summons isstied, though they had with
Irawn from the Alliance before the hear
ing, and it also appearing that the said
Alliance received all fines recovered hy
prosecution under the said Aet pursuant
to a resolution of the Municipal Couneil
Daangavrr v, EversoN, gr an, 5 . C
C. 534, Q. R, 20, 8.C, 310

i. Bia Porice MaGisTiaTs Ap
pITIONAL FeEEs vor Services iy EN
FORCING CanNapa TEMPERANCE At
PecuNiany  INTEREST Ihe fact that
v police magistrate receives an additional
fee for his services in enforeing the Canada
Femperance Act does not disqualify hin
on the ground of pecuniary interest from
wljudienting upon an offence under that
\et Ex parte McCoy, 1 C.C.( 110
13 N. B, R. 605

Ree also Justice oF THE PEACE

BIGAMY.

1. Absence of First Husband Kyow
LEDGE oF PrisoNer oF First Husnanp
Being Avnive JerpeN oF Proor of
KyxowrepGE oN Prosecurion. ] — Question

sttbmitted for opinion of the Court Whe
ther the presiding Judge rightly instrueted
the jury that the evidenee adduced on the
trial of the prisoner, who wus indieted for
higamy in marrving one George Carr
in the lifetime of her hushand William
Debay, did not raise any presumption of
the death of Debay, and that the prisoner
was not aware when she married Carr that
Debay was living. On the part of the
prosecution Debay was proved to have
been seen in the United States after the
second marriage, about three weeks hefore
the trial ; and on the part of the defence
that eight vears before trial the prisoner
ind other husband sepurated, he having
turned her out of doors, and never lived
with her sinee The Dominion statute,
under which prisoner was indicted, pro
vides that nothing therein contained shall
extend to any person marrying a second
time, whose hushand or wife has been
continually absent from such person for
the space of seven vears, then last past
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and was not known by such person to be
living within that time Held, that the
absence contemplated by the statute is not
necessarily an absence from the country
It is sufficient for the prisoner to prove
the absence of Debay from her, such an
absence us would lead to the inference
that she did not know of his residence and
whether he was alive ordead.  Held, an
absence of this kind was shown in this case
That such evidence was adduced ns
should have been left to the jury and from
which they certainly might have found
such an absence. Held, that burden of
proving that prisoner knew of Debay's
being alive during the seven years waus on
the proseeution.  Held, by all the Judges
that convietion must be quashed.  Queks
v. AxNie Depay, 3 N, SO R, M0

2. British Subject Resident in Canada
Contracting Second Marriage Abroad
R.8.C. en. 161, Sec. 4 Urrea Vires
CONSTITUTIONALITY REPUGNANCY
70 Iwrerial LEGISLATION Dominion
PARLIAMENT Proor or Foreioy Law
Proor or Seconn Marniace. ) Held,

that R. 8. €. ¢h. 161, sec. 4, which enacts
that every one who being married marries
any other person during the life of

the former hushand or wife, whether the
second marringe takes place in Canada or
elsewhere is guilty of felony, provided that
the person who such second
marriage 1= o subject of Her Majesty,
resident in Canada, and leaving the same
with intent to commit the
ultrn  vires the Dominion  Legislat
either ax being repugnant to Imperial
Legislation or on any other grounds, Per
Bovd, (', this statutory law is nearly hulf
a century old. It has been confirmed by
the Court, passed upon more than once by
competent Colonial Legislatures and rati
fied by the express sanetion of the Imper
inl Parlinment and her Majesty in person
In order to prove the marringe
which took place in Michigan, the evidence
of the officiating minister was tender
who shewed that during the last twenty
five years he had solemnized hundreds of
marriages, that he was a elergyman of the
Methodist church, that he understood the
laws of Michigan relating to marriage, that
he had been all the while resident in Michi
gan. that he had had communiceations
with the Secretary of State regarding these
laws, and that this so-ealled second mar
ringe was solemnized by him according to
the marriage laws of that State Held

contracts

offence, i1s not

second

that this evidence was admissible in proof
of the validity of the second marriage,
and was sufficient proof of the same, even
assuming that such ought not to have been
presumed. Per Boyd, €., In case of a
second marriage it is not essential to prove
the foreign law where British subjects are
concerned, in this ecase. Hegina v,
Griffin, 14 Cox, . C, 308, followed. Rea
v. Brignvy, 14 O, R. 525

3. Constitutional
and 276 of the

Law.|
Criminal Code

Sections

1802, re-

specting the offence of bigamy, are intra
vires of the Parlinment of Canada. In
re Brsamy Secrions oF Crovinan Cops
8.C 161
{. Crim. Code Secs. 275, 276 Varuip-

ITY OF Jurispierion oF PARLIAMENT
oF CANADA.|—Sees. 275 and 276 of the
Criminal Code constituting the leaving of
Canada by a British subject resident there-
in, with the intent to go through the form
of bigamous marriage outside of Canada,
an indietable offence, are ultra vires of the
Parliament of Canada.  Speeinl case re-
ferred by the Governor-General in Council
to the Supreme Court of Canada. In the

matter of Skc 5 and 276 or e Cram,
Cope, 1 C.C.C 2

5. Defence DigsoruTion oF FORMER
MARRIAGE Decreg oF Foreiay Count

VarLioiTy DosiciLe. ] Upon an in-
dictment of the defendant for bigamy the
defence was, that she had been divoreed
from her husband by the decree of a
foreign court Held, that the marriage
being o Canadian one, and the domicile of
both parties being in Cana and not hav-
ing been changed, although they both
resided for a short time in the foreign
country previous to the making of the
deeree, the marriage was not dissolved,

and the defence failed. Magurn v. Ma-
gurn, 3 O. R, 570, 11, A R, 178, and
Lemesurier v. Lemesurier, (1805) A, C.
517, followed. Rex v. Woobs, 23 Oce.
N. 220, 6 O. L. R. 41, 2 O. W. R. 338,

6. Domicile
VORCE

Jurisprerion -
The domicile of the married pair
affords the only true test of jurisdiction to
dissolve their marriage, and a divorce
pronounced by a Court within whose
fornm the parties were not  domiciled,
does not constitute a  defence to an in-
dietment against either. Rex v. Woobs,
Yoo ), 6 0. L. R. 41,
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7. First Wife's Absence.| ~Where the
prisoner relies on the first wife's lengthen
ed absence, and his ignoranee of her being
alive, he must shew inquiries made and
that he had reason to believe her dead
more especinlly when he has deserted her
and this, notwithstanding that the first
wife may have married again.  Recina
v. Suren, 1L UL CL R 565

S. Foreign Marriage Proor o
Aoyisssion oF DErexpant — Cornonon
ATING CIROMUSTANCES Proor or L
CENSE Presomprion.] ~In a prosecu

tion for bigamy, where there is o foreign
marri the foreign law must be strietly
prove T'his, however, is not necessary
where the marriage has been admitted by
the defendant and there are corroborating
circumstances strengthening the admis
sion.  The testimony of the minister who
married parties, that he had o marriage
license, which was bhrought to him by one
of the parties ; that he duly returned the
same; that all the forms of law were ob
served as required by the license, and that
the marriage was performed according to
the rites and ceremonies of his church is
sufficient proof of the license having been
issued, and returned, and of the marringe
having been duly solemnized. Wilkins
J., doubting.  In this case the first alleged
marringe was contraeted in Boston, Mass

and no proof whatever was given of the
marringe law  of Massachusetts,  There
was evidence, however, by a witness pre

sent thereat, of a marriage ceremony and
of subsequent cohabitation as man and

wife. Another witness testified as fol
lows “1 spoke to the defendant at
Parrshoro’ A woman elaiming to he his

wife was looking after him,  She is now
wesent. | asked him what made him
I:-.\n- his wife in the States and marry
another woman at Parrshoro’.  He said
he did not think his wife would follow
him from the States. He thought she
would never trouble him ; but as long as
she had followed him, he would take her
and support her as long as they lived
We were old acquaintances and 1 asked
him about his wife who was elaiming him

Held, that there was no necessity for proof
of the marriage law of Massachusetts, as
the marriage was sufficiently proved by
the admission of the defendant and the
corroborating circumstances. QUEEN v
Hexey P Antan, 2 Old., N, 8, R. 373

0. Mens Rea Cobe Sec. 7
A guilty mind is necessarily implied as an

lient of the offence of
bigamy, under the Coc if therefore the
accused had an honest and reasonable
belief that she was unmarried before she
went through the form of marriage [the
stbjeet of the charge,] it would be a good
defence. R, v. Sevuers, 9 C. C.C. 153,

essential  ingr

10. Proor or Forkigy MarRIAGE.)
I'he witness called to prove the first mar
ringe swore that it was solemmized by a
Justice of the peace in the State of New
York, who had power to marry, but this
witness was not a lawyer nor inhabitant
of the United States, and did not state
how the authority of the justice was
derived Held, insufficient.  ReGiNa v
Sareen, 14U CORL 565

11. Proof of First Marriage.]—Upon an
indictment for bigamy the first marriage
must be strictly proved as a marriage de
Jure.  Evidence of a confession by the
prisoner of this first marriage is not evi
dence upon which he ean be convieted
Reacina v. Ray, 20 O, R. 212

12, Proof of First Marriage.] On a
trial for bigamy, in proof of an alleged
prior marriage, a deed was produced exe-
cuted by the prisoner. containing a re-
cital of the prisoner having a wife and
child in England and conveying certain
lands and premises to two trustees, in
trust to receive and pay over the rents and
profits to such wife and child ; but with
u power of revoeation to the prisoner
B.,one of the trustees, proved that at the
time of the exeeution of the deed the pris-
oner informed him that he had quarrelled
with his present wife, and had a lawsuit
with her ; that the place had bheen hought
with the first wife's money, and he wished
it to go to her ; and that he requested B

v
over the rents and profits, but B, never
paid anything over, nor had he ever writ-
ten to or heard from such alleged wife

Held, that not sufficient evidence to
prove the alleged prior marriage. Re-
GINA v, Durr, 20 C. P

to aet as a trustee and to receive and p

13. Second Marriage Contracted Out

of Canada Mis-Direcrion Non-
DirecrioN SUFFICIENCY oF INDICT-
MENT Nveirry.] ~The prisoner was

convieted of bigamy under 32 & 33 Vie,
ch. 20, sec. 58, which enaets that whoso-
ever, being married, marries any other
person during the life of the former hus-
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band or wife, whether the second marriage
takes place in Canada or elsewhere, is
guilty of felony provided that noth-
ing in this secticn e mtained shall extend
to any second marringe contracted else-
where than in Canada, by any other than
asubject of Her Majesty, resident in Cana-
da and leaving the same with the intent
to commit the offence. The first marriage
was contracted in Toronto, the second in
Detroit, U. 8. The judge at the trial
directed the jury that if the prisoner was
married to his first wife in Toronto and
to the second in Detroit, they should find
him guilty Held, a misdirection, and
that the jury should have been told in
addition that before they found him guilty
they ought to be satisfied of his being at
the time of his second marriage a subject
of Her Majesty resident in Canada, and
left Canada with intent to commit the
offence, and Held, that it was incum-
bent on the Crown to prove these matters
Quaere per Wilson, C. J., whether the trial
should not have been declared a nullity
Reaina v, Pierce, 13 O, R, 226

14. Second Marriage in Canada Fvi-
pENCE.] ~Held, that R. 8. C. ¢. 161, ss, 4,
which enacts that every person who being
married marries any other person during
the life of the former husband or wife
whether the second marriage takes place
in Canada or elsewhere, is guilty of fv‘un.\z
provided that the person who contracts
such second marriage is a subject of Her
Majesty resident in Canada, and leaving
the same with intent to commit the of
fence, is not ulten vires the Dominion
legislature either as being repugnant to
Imperial legislation or on any other
grounds, ReciNa v, Brigrny, 14 O, R
525

15. Second Marriage.|In order to
prove the second marringe, which took
place in Michigan, the evidence of the
officinting minister was tendered, who
shewed that during the last twenty-five
years he had solemnized hundreds of
marriages, that he was a elergyman of the
Methodist Chureh, that he understood the
laws of Michigan relating to marriage, that
he had been all the while resident in Michi
gan, that he had had communieation with
the Secretary of State regarding those laws
and that this so-called second marriage
was solemnized by him according to the
marriage laws of that State :—Held, that
this evidence was admissible in proof of

the validity of the second marriage, and
was sufficient proof of the same, even as-
suming that such ought not to have heen
presumed. In.

16. Second Marriage.] —In the case of a
second marriage, it is not essential to
prove the foreign law where British sub-
Jeets are concerned, as in this case. Re-
GINA v, Grirren, 14 Cox C.C. 308, fol-
lowed. 1In

17. Second Marriage.] - Convictions for
bigamy quashed where the second mar-
ringe took place in a foreign country, and
there was evidenee that the defendant
who was a British subjeet, resident in
Canada, left there with the intent to com-
mit the offence I'he provisions of s, 275
of the Criminal ( making such a mar-
ringe an offence, are ultra  vires the
Parliament of Canada.  Macleod v, At-
torney-tien for New South Wales
IS0 A C 455 followed. Recina v,
Prowmax, 25 0. R. 656

IS, Solemnization of the Marriage.) It
is not necessary that marringe shall be
solemnized in a church. Where banns
have been published, and no dissent then
expressed by parents or guardians, the
hushand being under age is no objection
even by the English Marringe Act ; but,
quaere, whether that Aet is in foree here
ReGiNa v, Secker, 14 U C. R, 604

19. Wife’s Evidence.]  The first wife is
not admissible as o witness to prove
that her marringe with the prisoner was
invalid. Reciva v. Mappes, 14 U CO R,

ARN

20. The evidenee of the first wife is not
admissible, nor is that of the second until
the first marriage is proved. ReciNa v
Tessee, 1 PR, 98

BLACKMAIL.

Threatening Letter Conr Sec, 406.)

The wo ‘offence "' as used in see
106 of the Code applies to offences against
local or Provineial statutes, as well ns
against Dominion Aets, and is not con-
fined to offences against the Criminal
Code only. R. v. Dixox, 2 (", (", (C, 580,
28 N.8. R. 82
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BLASPHEMOUS LANGUAGE.

A convietion by a magistrate, stated
that defendant did on, ete., at ete., being
a public highway, use blusphemous lan
guage, contrary to u  certain by-law
which was passed almost in the words of
C8. U.C e 51, s 282, 55, 4; but,
there wis no statement of the words used
~Held, bad. Semble, also, that ther
wias nothing in the evidence set out giving
the magistrate jurisdietion to aet.  In RE
DoxgLLy, 20 C, P. 165

BRIBERY.
1. Conspiracy to Bribe
Parliament PLEADING. |—On demurrer
to an indietment [set out below] for con-
spirncy to bring about a change in the
Government of the Provinee of Ontario
by bribing members of the Legislature to
vote against the Government Held,
O'Connor, J., dissenting. 1. That an in-
dietable offence was disclosed : that a
conspiracy to bribe members of parliament
is o misdemeanor at common law, and as
such indictable . 2, That the jurisdiction
given to the Legislature by R. 8. 0. ch
12, sees. 45, 46, 47, 48, to punish as for a
contempt, does not oust the jurisdiction of
the Courts where the offence is of a erim-
inal character, but that the same Act may
be in one aspect a contempt of the Legis
lature,and in another aspeet a misdemean-
or. T'hat the Legislative Assembly has
no criminal jurisdietion, and henee no juris-
diction over the matter considered as a
criminal offence. 4. That the indictment,
considered as a pleading, sufficiently stated
the offence intended to be charged. Per
O'Connor, J., 1. That the bribery of a
member of Parliament, in a matter con-
cerning Parliament or Parlinmentary busi-
ness, is not an indietable offence at com-
mon law, and has not been made so by any
statute. 2. That in all matters and
offences done in contravention of the law
and constitution of Parliument, with the
exception of treason, felony and breaches
of the peace, Parliament, alone has juris
dietion, and the ordinary courts, civil and
eriminal, have no jurisdietion. 3. That
the lex et consuetudo Parliamenti reserves
to the Hight Court of Parliament exclusive
jurisdietion to deal with all matters relat-
g to its own dignity, or concerning its
powers, its members and its business, with
the above three exceptions. REGINA V.
Bunming, 7 0. R. 534,

Members of

2. Municipal Election.! Where a stat-
ute relating to municipal elections made
ne provisions to repress bribery Held,
that it would no doubt be an indictable
offence. Recina EX rREL. McKreon v,
Hoca, 15 U. C. R, 140

BURGLARY.

1. Attempt.] - The
dicted for an attemipt to commit burglary
it appeared that they had agreed to com-
mit the offence on a certain night, together
with one (', but C. was kept away by hi
father, who had discovered their design.
I'he two were seen about twelve that night
to come within about thirteen feet of the
house, towards a picket fence in front, in
which there was a gate ; but without
entering this e they went, as was sup-
posed, to the rear of the house, and were
not seen afterwards. Afterwards, about
two o'clock, some persons came to the
front door and turned the knob, but went
off on being alarmed, and were not identi-
fied :—Held, that there was no evidence
of an attempt to commit the offence, no
overt act directly approximating to its
execution ; and that a convietion, there-
fore, could not be sustained. REGiNA v.
McCany, 28 U, C. R. 514

prisoners heing  in«

2. Attempt.]—The prisoner was con-
victed of unlawfully attempting to steal
the goods of one J. Gi. It appeared that
he had gone out with one A. to Cooksville,
and examined J. G.’s store with a view to
robbing it, and that afterwards A, and
three others, having arranged the scheme
with the prisoner, started from Toronto,
and made the attempt, but were disturbed
after one had got into the store through
a panel taken out by them. Prisoner saw
them off from Toronto, but did not go
himself :—Held, that as those actually
engaged were gnilty of the attempt to
steal, the prisoner, under 27 & 28 Vi
e. 19, 5. 9, was properly convicted.
aiNa v. Esvoxne, 26 U, C. R, 152

3. Habeas Corpus MAGISTRATE —
Jurisoierion.)—The  further detention
of a prisoner will not be ordered upon
habeas corpus proceedings where a magis~
trate upon a charge of burglary, without
jurisdiction summarily tried and convicted
the prisoner. Rex v. Brvener, 7 C.C.
C. 278.




73 BURIAL -CANADA EVIDENCE ACT 74

. Mis-Direction, New Trial.] ~Upon a
charge of burglary, where it was proved
that one window partly open had been
raised higher and another window, which
had been closed was found wide open, a
direction to the jury that an entrance by
either window constituted the erime was
erroneous and constituted a substantial
wrong for which a new trial would
bhe granted.  Tue Kiva v, Burys, 70.0
C. 95, 36 N, 8. R, 257.

5. Possession of Stolen Property — Juny

PoLing o —PrisoNer’s FaiLvre 1o
TrsTiry COMMENT ON Cone SE
410-728.] —1. When the jury is polled one
or more jurors may dissent from the ver
diet as announced, which will make it
impossible to give a valid verdiet ;  but
the jury may be sent back for further de
liberation, when they may, if all subse
quently agree, render a verdiet similuar
to the former finding, or quite different
from it. 2. Where in the charge to the
jury, the trial Judge stated to the jury,
[in referring to a witness called by the
defence], ** If you do not see fit to believe
her, then you are brought face to face
with the fact that the prisoner is found in
»ossession of a stolen pouch, and that he
s not given a satisfactory account of
how he eame into of it.”:—
Held, that such comment was not a coms-
ment on the failure of the prisoner to
testify within the meaning of the Canada
Evidence Act. R. v. Burpet, 10 C, C,
C. 365.

possession

See also House BreakiNg ; Ropienry,

BURIAL.

Burial — Or Deap Bony Cope Sge.
206.] —FEvery dead human body must
be buried, and the neglect to decently bury
a dead body, when the office is once under-
taken by any person, even though such
person is not the party on whom the duty
prima facie rests. is an indicetable offence
under see. 206 of the Criminal Code. R.
v. Newcoms, 2 C. (. C. 255,

CANADA EVIDENCE ACT.
1. Comment—By Crow~N oN FaiLure
oF Wire 1o Testiry.—The provision of
the law requiring that no comment shall

be made by the Judge or the prosecuting
counsel on the failure of a wife to testify
on behalf of an accused husband is man-
datory, and where the comment of prose-
cuting counsel was in answer to an ex-
planation by defendant’s counsel exensing
the prisoner for not ealling his wife as a
witness in his behalf, such comment hy
prosecuting counsel was held to be ir-
regular. and a new trinl was granted
Rex ¢ Hitn, 7C.0.0. 88 3@ N. SR
240

2. Criminating Answer—>1c, 5 - I'an
URE TO TAKE OBIECTION —ADMISSIBILITY
AT TRIAL Criminating evidenee given
by the prisoner on a coroner’s inquest is
not admissible against him on the trial
Under see. 5 of the Canada Evidence Act
prior to the amendment of 1808, it is not
necessary to take the objection that the
answer may be eriminating, but the above
section proteets the witness hy not allow-
ing whatever he may be obliged to
swear to given in evidenee there
after him in any eriminal pro
ceedings exeept perjury REGiNg v,
Hauvoxp, 1 C.C.C, 373. 29 0. R, 211

to b

against

3. Manslaughter —COMMENT AS TO FAIL-
URE TO ACCOUNT FOR PARTICULAR OCCUR-
RENCE.]—On a charge of manslaughter
it is not misdirection for the presiding
Judge to instruet the jury that the ae-
cused has failed to account for a particular
oceurrence when the onus is cast on him
to do so.  The instruction merely amount-
ed to charging the jury on

a question of
law. Rex v. Auo, 8 C.C. C

53, B.C

1. Failure of Wife of Accused to Testify

ComveNnt By (CoUNsel Comment by
counsel us to failure of the wife of aceused
to testify having been made during the
trinl and see. 4 of the Canada Evidence
Act being thereby violated, the verdiet
side, and a new trial ordered

Corny, 1 C.C.C. 457, 30
330.

5. Witness Incriminating Himself —Sgc
5 Caxava Evipexce Aer.]—Section 5 of
the Canada Evidence Act applies only
when the witness is being examined in a
criminal proceeding or on some civil
proceeding respecting which the Parlia-
ment of Canada has authority to deter-
mine the admissibility of the evidenee
In proceedings and matters over which
the Provincial Legislatures have juris-
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dietion it is for these legislatures to decide
what shall exeuse a witness from answering
questions.  Recina v, Dovaras, 1 O (

C. 221, 1" Man. L. R. 401

See also Junces' CHARGE; NEw

: Trian;
PrisoNer

CANADA TEMPER/NCE ACT.

See Intoxicating LiQuors

CARNAL KNOWLEDGE.

1. Girl under 14 —Forv or INprervesT.]

Indictment that the prisoner * in and
upon one J., a girl under the age of
fourteen years feloniously did make
an assault, and her, the said J., then and
there feloniously did unlawfully and ear
nally know and abuse et I'he evi
dence showed that the girl consented to
whatever the prisoner did to her, and

that she was under fourteen years of age
The jury found a general verdiet of
guilty. Held, that there was only one
offence charged in the indictment, viz

the statutory felony of carnally knowing
a girl under the age of fourteen years of
age, and that the prisoner was properly
convicted. Held, also. that the words
“Afeloniously  did  make 1 issault
charged no offence known to the law, and
should be treated as mere aggravation
or surplusage. Recina v, CHisHoLM
[Jacob's Case] 7 Mar. L. R. 613

2. Girl
DICTMEN'T

under Fourteen Forw or IN
Coxvierion  vor  INDECENT
AssavLr —ConsenT.] — Indietment that
the prisoner ““ in and upon one R., a girl
under the age of fourteen years,

feloniously did make an assault, and her,
the said R., then and there feloniously
did unlawfully and earnally know and
ete.  The evidence showed that
the girl was between the ages of eight and
nine y , and that the acts complained
of were committed with her tacit consent,
which consent was not procured by foree
or intimidation, The jury acquitted the
prisoner of the felony charged, but under
53 Viet., e. 37, 8. 13, 8-s. 4 and 8. 7 [D
1890], found him guilty of indecent
assault. Held, that the conviction was
right. Held, also, that the indictment by

abuse,"”
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7

virtue of see. 13, sub-sce. 4, ireluded and
carried with it a charge of indecent
sault within the meaning of sec. 7 of said
Act, and that the consent of the girl wus
no bar

to a conviction for indecent assault.,
Recina v. Brice, 7 Man. L. R, 627

3. Indecent Assault— Suvwmvanry Tuian.]

I'he acquittal of an aceused tried sum-
marily by consent before a police magis-
a charge of carnal knowledge
of a girl under fourteen years 1 bar to
v fresh charge for indecent ault, as
the greater includes the lesser
of a kindred Rex v. CaMERON
$ C.C.C. 385

trate, on

offence
kind

See also AssavrT; SEpverion; Ravk

CASE STATED.

1. Certiorari -Arreal
rroM  DEcision  oF SiNGLE JUDGE ON
Srarep Case ] Defendant was convieted
for an infraction of the Indian Aet, and
obtained o under see. 900
of the Code, electing to go before a single

ro Frrn Count

stated  case

Judge. The convietion being upheld, appli-
eation for a rule nisi returnable before
the full Court was made and granted
Held, by the full Court, That the motion

was in effect, an appeal from the decision
of a single Judge, upon the ecase stated,
and no such appeal is contemplated by the
provisions of the Code; that the grounds
of the motion were the 1s on the
stated case, and were therefore res jud-

same

ieatn. R, v. Monaguan, 2 C.C.C. 488,
5 Terr. L. R. 495
2. Invalid Request—Cope Sec. 900.]

Defendant had been convieted for selling
liquor without a license. The request
for a stated case, merely asked * to state
and sign a ease under the provisions of
2 of sec, 900 of the Criminal Code,
and the rules of Court, in accordance
therewith.” Held, that the request was
insufficient, in that it did not ask to state
and sign a case in writing setting forth
the facts, and the grounds on which the
proceeding is questioned. R. v EarLey,
(No. 2) 10 C.C. C. 336.

subsec

3. New Trial -No LeAavE To ApprLy
FOR—WEIGHT OF EvipEnce.]—The Trial
Judge on a stated case not ving given

leave to apply for a new trial on the
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ground that the verdiet was against the
weight of evidence, the Court of Appeul
has no jurisdiction to interfere if there
was in point of law, evidenee which had
been considered and weighed by the Judge
sitting as a jury. Rex v. Croarx, 5
. G0, 285, 3 0. L. iR 178
{. Ontario Summary Convictions Act

APPEAL BY WAY OF STATED (As) Title
VII. Part XLVIIL of the Can. Crim. Code

contains all the provisions us to summary

convictions. Sec. 900  preseribes  the
practice upon the statement of a case
by a magistrate. The internal evidence

supplied by this latter section shows that
the proceeding is regarded as an appeal.
The Ontario Summary Convietions Act
R. 8. O, 1887 ¢. 74, appears to incorporite
into provineial law, all the enactments
of the Dominion law relating to procedure
on Summary Convietions, except that
procedure in appeals shall not be affected
Therefore appeals from convietions under
Ontario laws are to be lodged and prosc

cuted as provided by the provineial
enactment and are withheld from being
subjeet to Dominion Legislation
v. R. Stvupsox Co, Lap, 20, C, C, 2
0. R, 231.

5. Procedure under Code Sec. gou
CoxpitioNn PrecepeNT.]—The request for
a stated case requested the justices * to
state and sign a case setting forth the
grounds on which the said convietion is
supported.” Held, that it was not a
sufficient request within subsee. 2 of the
Code see. 900, which requires that the
justices be requested to set forth the faets
of the ease or the grounds upon which
the convietion is questioned; and that
the fact of the justices having stated a
ease did not operate as a waiver of the
provisions of the section. R. v. EarLey,
(No. 1,) 10 C, C. C. 280.

. Service of Notice of Hearing on So-
licitor.]—Where un accused had been
acquitted of manslaughter, and the Crown
served the solicitor who had acted for
the accused at the trial, with a notice of
the hearing of a stated ecase, and no one
appeared for the defendant at the hearing,
it was held that there was a presumption
that the authority of the solicitor had
ceased with the discharge of the prisoner
from custody, and as the defendant had
not been served personally, there was no
cause pending which the Appellate Court
could hear. REc v. Witniams, 3
C.C.C.9,280. R.

3.

7. Summary Conviction -~ APPEAL TAKEN
ro County Covrr—Res Jupicara—Ne
POWER THEREAFTER TO STATE A UAs¥
Cope SpEc. 879 I'he  defendant was
stmmarily econvieted  before o stipen-
diary magistrate  for violating  certain
regulations under the Fisheries Aet of
Canada.  Under Code sec. 879 he appealed
to the County Court and the conviction
was affirmed.  The defendant then asked
the magistrate to state a case. Held,
That the judgment of the County Court
from which no appeal lies was res judicata,
and no case could be stated at that stage,
R. v. Towssugsp, 6 ( . 519, 35
N. 8. R. 401,

N. Summary Conviction — Cope Ne¢

000, ]—On a stated ense argument must be
limited to questions of law , for-
mally set out in the ese stated by the

justice, and which have heen taken Defore
him at the trinl. R, v. NvGesT, 90C. C. C,
1

See also Areearn; Convierion; Crows
Case Reservep; REservep (Casy

CATTLE STEALING.

1. Trial by Jury, Right to—N. W, T,
Acr.]—Although the punishment which
may be awarded on a convietion for
stealing cattle is greater than that which
may be awarded on a convietion for steal-
ing certain other classes of property, a
person charged with having stolen eattle,
the value of which does not, in the opinion
of the trial Judge, exceed $200.00, has
not the right to be tried by jury. Tue
QUEEN v, Pachar, 4 Terr. L. R, 310,

See also RospeEry; Tue

CERTIORARI.

1. AMENDMENT.
II. Cosrs.
I11.  Jurispicrion,
IV. PrevimiNary OBJIECTIONS,
V. Pracrice AND PROCEDURE.
1. Delay in Application.
2. Nature and Grounds.
3. Notice of Application.
1. Recognisance or Security.
5. Time.
6. Miscellaneous (ases.
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VI. Rerurs o,

VII. RiGwrro
1. Evidence or Findings of Fact
2. Indietment

Justice of the Peace or Magist rate

1) Bias

) Jurisdiction

1. Ministerial or Judicinl Aets

5. Review or Appeal

6. Waiver

7. Miscellaneous Cases

VILI, Service

[. AMENDMENT

1. Amending Conviction.] —IHeld, that
an amended convietion eannot be put in
after the return of & writ of certiorar
Reava v, MacKeszie, 6 O, R, 165

2. Power to Amend Defective Convic-
tion.] —A defective convicetion brought
up on certiorari, whether in aid of a writ
of habeas corpus or on motion to quash
the convietion, ean he amended. Ry
GINA v. Murpock, 4 C. C. (1 82,27 A, IR
13

. Power to Amend Conviction.| ~The
Court under see. 889 has the right to
adjudicate de novo on the evidence given
before the magistrate, but the Court
should not amend a conviction if in so
doing it has to exercise the diseretion of
the magistrate. Recixa v, Wuairres
4C. C. C. 141,

{. Power to Amend Conviction.] A
magistrate can amend his convietion at
any time before the return of the cer-
tiorari. ReciNa v, McCarmay, 11 O, R

II. Cosrs

1. Abandonment of Excess upon Par-
ticulars.] —In an action in a parish Court
where the plaintifi’s elaim exeeeds the
amount over which the Court has juris-
diction, he may by abandonment of excess
upon the particulars filed, bring the case
within the jurisdiction of the Court.
Where the plaintiff in an action of debt
in a parish Court was improperly non-
suited--no evidence having been given
by the defendant—Held, per Wetmore

and King, J. J. [Palmer, J., dissenting],
that a Judge on review had power to order
judgment to be entered for the plaintiff
for the amount proved at the trial. Held,
per Weldon, J., That an order of a Judge
of a County Court in a case of review was
final, and that a certiorari would not
lie to remove it into this Court. Per
Wetmore and King, J. J., that a certiorari
would not lie in such a case.  Per Palmer
J., that though the order of the Judge
of the County Court was wrong, if he
had jurisdiction to make it, a certiorari
would not lie to remove it into this Court.
I'he Court has no power to grant costs
in discharging & rule nisi for a certiorari,
unless such power is given by statute
Ex parTe Sivpson, 22, N, B, R, 132

2. Against Prosecutor.] —The awarding
or withholding of costs on certiorari in
England depends on statutory provisions
Whether or not those provisions have
heen sufficiently adopted here to make the
English rule apply, has not been judicially
determined. The practice of the Cowmt
has always been to award costs against
the prosecutor to a defendant bringing
up a convietion and sueceeding, and he is
unquestionably liable for costs if he fails
Per Ritehie, J., The enactments of ths
Provinee arve sufficiently similar to those
of England to make the English decisions
apply. Though a defendant failing to
get a convietion quashed is lable for costs
vet if he sueceeds he is not entitled to
recover costs uagainst the prosecutor.
ReGiNa v. Freevan, 21 N, 8. R, 483

3. Canada Temperance Act, 1878—
Coxvierion vor Tuirp OFFENCE MADE
IN ABSENCE OF DEFENDANT SET ASIDE —
Procenpure  usper  Hawes v, Harer
ConFmven. ] —Defendant  was  convieted
in her absence of a third offence against
the Canada Temperance Act, 1878, and
was sentenced to imprisonment for sixty
days in the county jail at Annapolis, and
to pay the sum of $0.33 costs to the
prosecutor, and in default to be imprisoned
for a further term of fifteen days :—Held,
that the magistrate had exceeded his
Jurisdietion in making the convietion in
the absence of the defendant, and that the
conviction must therefore he set aside.
Also, that under the Canada Temperance
Act, see. 107, it is imperative upon the
Magistrate to adopt the procedure spe-
cially made for cases under the Act, the
express provisions in that section taking
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the matter out of the ordinary course luid
down in the Summary Convictions Aet
Per Townshend, J., the decision in Hawes
v, Hart, 6 R. & G. 42, settles the right
of the Court on a motion to quash a con-
vietion to inquire into the matter so far
as to be satisfied whether the court below
had jurisdiction or not, QUEEN v
Savter, 20 N. 8. R, [8 R. & G], 206;
8 C. L. T, 3%

When a rule nisi for
a certiorart to remove a convietion s
discharged, the suceessful party is not
entitled to the costs of op 1u>~mL’ the rule

1. Conviction.]

Ex ranre Davey, 1 AllL B. . 435
5. Costs included in Conviction under
Canada Temperance Act, 1878 (‘oxvic-

TiIoN  QuasHep. ] Defendant  was  con-
vieted for selling intoxieating liquors con-
trary to the provisions of the Canada
Temperance Act, 1878, and adjudged to
pay the sum of to be paid and applied
according to law, also to pay the infor-
mant the sum of $6.14 costs; and if such
sums were not paid forthwith that the
same be levied by distress and sale of
defendant’s foods, and in default of dis
tress that defendant be imprisoned in
the common jail for the space of 30 days,
unless the sums and charges of the dis-
tress and commitment, if any., were
sooner paid :—Held, per Ritchie, J., that
there was sufficient ground for a certiorari
Per Weatherbe, J., that the conviction
was bad. Quaere, whether under the
practice the writ of eertiorari should not
have been allowed in the first instance
without any rule nisi. Queex v. Warp,
20 N. 8. R, [SR. & GG] 108

6. Costs on Certiorari Refused
Grouxps orF Rerusar.) - Rule to quash
certiorari made absolute without costs, on
the ground that plaintifi’s right to a cer-
tiorari had been upheld in point of law,
but that the affidavit on which it was
granted did not disclose sufficient grmlnnh
IN RE AssE ~~\n\| oF BANk oF
3R.&C,N. 8 R 32

Excessive Mileage—No (irouNp FoRr
QuasHiNg  Svmmary Convierion,]—On
motion for an order for a certiorari on
the ground that the magistrate exceeded
his jurisdietion by directing the defend-
ant to pay costs in excess of those allowed
by the tariff of fees under sec. 871 of the
Criminal Code, amounting to $33.05.

Costs were taxed for travel in serving

ch witness, though they all lived on the

semie route,  Held, that even if the costs
taxed in excess of what is authorized by
the Code, the jurisdiction of the magis-
trate is not therehy affected lowing
ex parte Howard N.B. R 7. Ex
rartE Ravworrn, 2 C, O, ( 4 N,
B. R. 74

S. Fees for Respondent.] The respond-
ent or the mis-encause upon the motion
for a certiorari is not entitled to a fee
2. Upon such a motion a fee upon the
hearing will not be taxed. 3. A vespond-
ent who does not contest the motion has
no right to a fee for appearing.  WiNg
Tee v. Cuogrer, 6 Q. P, 1L 305

9. Jurisdiction - Hicn Covier (Ont.)]
There is no jurisdiction costs 1o
the applicant against the proseeutor or
magistrate on a motion to quash a con-
vietion in a criminal matter, and not
merely for a penalty imposed by or under
Provineial legislation, Rex v. Besserr,
5 C, CC. 456, 4 O, L. R. 205 (1902

1O gIve

10. Magistrates Disqualified (osrs ]
Conviction for eruelty to animals quashed,
one of the Justices being the father of the
complainant this ecase, which
was brought hefore the court by eertiorari,
refused against the magistrates, hut grant -
ed against the complainant. I re D
Barry HoLvan, 3 R, & O, 375

Costs in

11. Motion for, Opposed Costs A-
GAINST MAGISTRATE AND PROSECUTOR.]—
A motion for eertiorari having been
granted and a convietion quashed, costs
were awarded vnst  the convieting
stipendiary magistrate and the prose-
cutor, who opposed the motion. RE-
GINA V. Saran Smiti, 31 N, S, R, 468,

12. Order in Criminal Case Refusing
Writ of Certiorari, with Costs, held Bad—
APPLICATION TO RESCIND THE PORTION
OF ORDER RELATING TO ("OSTS SUSTAINED.)

-Defendants having been convicted of
an offence under the Dominion Statute
in relation to cruelty to animals, an appli-
cation was made to a Judge of the Su-
preme Court for an order for a writ of
certiorari to remove the conviction into
the Supreme Court. An order having
been made refusing the order applied
for with costs. Held, that the uﬂlvnw
being clearly of a criminal nature, in the




absence of any authority authorizing the
Judge to impose costs, or of any bail or
recognizance to pay them, the defendants
could not be made to pay the prosecutor's
costs of opposing the order for the cer
tiorari.  An application
the court to rescind that portion of the
order reluting to costs, a smiilar appli
eation having been previously made to
the Judge and refused.  Held, that ther
being clearly no appeal in such a
the course adopted by the defendants’
counsel of applying to the court to n
scind was the proper one. Re Ricy
20 N.S. RS R. &G 437,9C. L. T, 198

wis made to

13. Practice in British Columbia of
Awarding Costs.| The old rule in eer
tiorari proceedings that the Crown neither
pays nor receives costs is no longer in
foree, and the Crown will grant the costs
of a successful appeal to the Crowa if
asked for. 2. The court will not, except

grant leave of
appeal to the Judicial Committee of the
Privy Council, on the question of con
stitutionality of a loeal statute, when the
ame matter is under appeal to the Privy
Couneil in a eivil matter though not be-
tween the same parties. R, v, Livree,
6 B.C. R. 321, 2 C. C. C. 240,

in special cireumstances,

14. Security for Costs —SchHoon Act
Provisions oF OTHER AcT —APPLICATION
or.| —The provisions in the School Act,
21 Viet. e. 9, 5. 16, that the proceedings
for levying and collecting
shall be the same as provided for county
and parish rates, applies to the mode,
machinery and forms by which those rates

USSessments

are levied and collected, and does not
require security to be given for costs
before certiorari is granted to remove

the assessment, nor give an appeal to
the Sessions, as provided in the case of
county rates by Rev. Stat. e. 53, s.-s. 6, 22
ReGiNa v. JaroiNg, 5 All. N, B. R. 269.

2. The provisions of 1 Rev. Stat. ¢. 53,
s. 6, requiring security for costs before
granting a certiorari to remove a rate,

1s not incorporated in the Parish School
Act. ReG. v. Assessors oF RaTes,
King’s County, 1 Han. N, B, R. 528

15. Costs.] —Where an indictment for
obstructing a highway had been removed
by certiorari, at the instance of the private

rosecutor, into this court, and the de-
‘endant had been acquitted :—Held, that
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there was no power to impose payment of
such  proseeutor. The court,
however, has power to make payment of
costs a condition of any indulgence granted
in such a ease, such ns the postponement
of the trial or a new trial. Recina v,
Harr, 45 U. C. R. 1.

Ccosts on

1. Jurispicrion

1. Application for Writ to Single Judge,
and Afterward to Court— Pracrice—1is-

CRETION—UERTIORART  WHERE RIGHT OF
APPEAL NOT LOST I'he defendants E. R,
and H. R, his wife were jointly convieted

before the Stipendiary Magistrate for
Police Distriet No. 3, in the County of
Annapolis, for huving wantonly, cruelly
and unnecessarily beaten, ill-used and
abused a pair of oxen, the property of J.
W. D., and for such offence were adjudged
to pay a fine of $20 with $22.46 for costs,
md, in default, to be imprisoned, &e.
Fhe cause eame before the court on appeal
from the refusal of a Judge to allow a writ
of certiorari, but a preliminary objection
huving been taken to the appeal in such
an application was made to the
full Court for a certiorari on the same
grounds and affidavits :—Held, per Mec-
Donald, C. J., and Townshend, J., thut
it was open to defendants to make such
application.  Also, that the offence of
which the defendants were convicted was
one which was single in its nature, and
for which only one penalty could be
awarded, but that the award of one fine
against the two defendants was erroncous,
and, on this ground. that the certiorari
should issue. Per McDonald, J., that
the order of the single Judge could not
be got rid of except by way of appeal,
the law constituting a single Judge, in
such cases, a tribunal with original juris-
dietion equal to that of the full court.
Also, that the allowance or disallowance
of the certiorari was entirely a matter
within the discretion of the court or Judge
applied to, and, such diseretion having
been exercised, the Court would not be
justified in over-ruling his order. Per
Ritehie, J., that the application to the
full Court should not be entertained unless
it were shown that the right of app
had been lost.

acase,

Algo, that the allowance
or disallowance of the writ w: matter
of diseretion from which there was no

appeal. IN re Rice, 20 N, 8. R, 8 R
& G.), 204, 8C. L. T. 448,
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2. Canadian Railway Act JUrispicrioN

oF Justices.) - See. 283 of the Railway
Act providing for the arrest by railway
constables, of trespassers on the
puny’s tracks, ete., and the
the offenders hefore  justices appointed
for any county or town, distriet or other
loeal jurisdietion within which the railway
pusses and giving to such justice juris-
diction to try the offence the same as if
committed within the limits of his local
jurisdietion, applies only to cases where
the constable arrests the offender and
tukes him before the justice. It
not therefore extend to a case where an
information is laid, and a summons or
warrant issued. R, v, Hoaues, 2 C, C,(
333, 26 O, R, 486.

com-
taking of

does

3. County Court.]—The County Conrt
his no general or original jurisdietion to
grant certiorari, but only where it has
been specially conferred by statute, as
for instance, in conneetion with the liberty
of the subjeet, under ¢. 117 R. 8. 5th
series,  Nor will an intention of the Legis-
lature to confer such jurisdiction he in-
ferred from sections of statutes indicating
that the Legislature was erroneously
acting on the belief that the court possess-
ed it already.  Writ of prohibition granted
to restrain the County Court Judge from
procecding.  Ross v. BLAke N. S
543,

-REviEw
poEs NoT Exceep nis
Junrisprorion.]—The decision of a County
Court Judge in a rev , under con-
sol. Stat. e. 60, is final, if he has juris-
diction over the matter, or has not ex-
ceeded his jurisdietion, and a certiorari
will not be granted to bring up the pro-
ceedings. Ex parte Turner, 22N, B. R.
634,

1. County Court Judge
Wuere Jubae

5. Disputed Facts —Jurisnierion.]
Where the proceedings before a magis-
trate ure removed under 29 & 30 Viet.
¢. 45, the Judge is not to sit as a Court
of appeal from the findings of the police
magistrate upon the evidence which that
officer has taken; if any fact found by
the magistrate is dhpmml and he would
have no jurisdiction had he not found
that faet, then the evidence may be
looked at to see whether there was any
thing to support his finding upon it;
but if the jurisdiction to try the offence
charged does not come in question as a

wirt of the evidenee, then the jurisdietion

wving attached, his finding is not re-
viewable as a general rule exeept upor
appeal.  Recina v, Grees, 12 1. R

6. Dom. Acts 1873, ¢. 120, 5.-5. 53 & 116
—Sections 53 & 116 of Chapter 120,
Dominion Aets, of 1873, do not tuke away
the jurisdiction of the Supreme Court by
way of certiorari.  Hawes v, Hagr, 2
R &G, NBR 27;2C. L T, 312

-1}

7. Evidence before Magistrate.] 1h

court upon certiorari  cannot  inguire
into the evidence taken hefore a nagis-
trate  whose conviction is i review.

WinG Tee v, Cuoguerte, 5 Q. I k. 641,
8. Evidence
DENCE, WHEN
Junisprerios
Pracrice.]

Powen
SENT UP TO DETERMINE
Convierion Quaspgn—

Detendant was convieted he-
fore the stipendiary magistrate for the
police district of Yarmouth of having
unlawfully sold intoxieating liquor con-
trary to the provisions of the Canuda
Femperanee Aet, ISTS. A writ of cer-
tiorari having issued, the magistrate sent
up the minutes of the evidenee tuken
before him as part of his return, instead
of returning the facts Held, following
Hawes v. Hart, 6 R. & G, 427, that the
evidenee being hefore the Court it might
be looked at to determine the question
of Jurisdietion. It appeared from the
minutes of evidence that defendant, who
was keeper of an hotel or boardinghouse,
had gone out and purchased or procured
liquor for her boarders with money given
her for that purpose, aeting merely us a

Fvi-

10 LOOK AT

messenger  and  without  making  any
profit :—Held, that the evidence was not
suflicient  to  support the conviction.

Quaere, whether points which had been
discussed on the application for the writ
of certiorari could be brought before the
Court a second time on the motion to
qus |~h the convietion. Queex v, McDox-
ALp, 7 R.& G, N8R 336, . L. T, 876,

9. Evidence —Ricur 710

LOOK AT O
CERTIORARL ] Counsel  contended  that
questions as to the sufficiency of the

evidence below can be raised on certiorari.
Per Rigby, J., in the Colonial Hnnk nf
Australasia v. Willan L. R., 5 P,

'I\ hel hl that l]n- (mlv p\ll‘-
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10. Findings of Fact -Wuerner Re- | plaintifi appealed to the Judge of the
VIEWABLE BY HIGHER CourrT—ONTARIO county court, while protesting against
Liquor License Acr.]—~The defendant | his jurisdiction :—Held, that where there
was convicted before a police magistrate  is no jurisdiction in the inferior Court
at the city of Toronto for unlawfully = which was the plaintifi’s contention in

selling liquor under a shop license, in
less quantity than three half pints. On
a motion for certiorari to quash the con-
vietion Held, that the Court has no
power upon such a motion to review the
decision of the magistrate in a matter
within his jurisdietion. It was plainly

& matter within the jurisdiction of a
magistrate to determine, as a simple
matter of fact, whether the defendant

had or had not =old liquor in less quantity
than three half pints, which as the holder

of a shop license he was forbidden to do,
and the Court cannot review his finding
on that point, The Superior Court can-
not quash an adjudieation on the ground
of an erroncous finding of faet within
the competence of the Inferior Court to
try, without assuming the functions of a
court of appeal, and the power to retry
a question which the lower court wuas
competent to decide. R. v. CuNerry,
2:C. C. C. 329, 26 O. R. 51

Findings of Fact -ScieNTER —MENS

REA. \ ~The applicant was convicted, un-
der N. W. T. Aect, 5. 95, for having in his
intoxicating liquors  without
the special permission in writing of the
Lieutenant-Governor, On a motion for
a certiorari to quash the convietion :

'N)\\v\\hll!

Held, [1] Following Barber v. Notting-
bham & Grantham Ry. Co., and R. v.
Grant, that where the charge is one

which, if true, is within the magistrate's
jurisdietion, the findings of faet by him
are conclusive. [2] That, as the statute
does not express knowledge by the sae-
eused of the intoxicating character of the
liquor, to be an essential element of the
offence, first, it was not necessary for the
prosecution to allege or prove it; secondly,
that it was necessary lul the accused to
[:m\n not merely that he had no such
nowledge, but that he had been misled
without fault or earelessness on his part.
Tue Queen v. O'Kewr, 1 Terr. L. R, 79

Inferior Court—No Jurispierion
W—CERTIORART  WILL NoT  LIE.]—The
defendant, an insolvent debtor, under

arrest on an execution issued out of the
County Court, was discharged by two
Commissioners under the Act of 1878,
chapter & sec. 4. Under that section the

this case, the whole proceedings are void
and certiorari will not lie. O'Briex v

Warsu, 28 U, C. Q. B. 394, followed
O’Cosyor v.Coxpon, 3R. & G NS.R., 2

Note.] —In O'Connor v, Condon and
Fletcher v. Chisholm no attempt seems

to have been made to mark the distinetion
between the case where eertiorari is sought
remove proceedings from an inferior
court, on the ground of want of jurisdic
tion, in order to continue such proceedings
in the court to which removed, and the
ease where they are removed on the same

to

ground in order to quash them. O'Brien
v. Walsh decides that the proceedings
cannot be removed to continue them
where there is no jurisdiction below
O'Connor v. Condon and Fletcher
Chisholm, decide that they cannot in
such case be removed to quuash them

and give as authority O'Brien v. Walsh.]
13. Inferior Court—No Jurisprerion
IN—CERTIORARI NOT PROPER REMEDY.]
A debtor was imprisoned
issued out of the County Court, and was
hrought fore commissioners, who or
dered his discharge.  An appeal was taken
to a Court organized under the Act
1880, ¢. 2, see. 111, but the order, though
made by the clerk of the County Court,
was signed by him prothonotary
I'he preceedings were brought up by cer-
tiorari, and a rule taken to quash the
certiorari, on the ground, among others,
as the Speci: \l Court had not been
regularly organized, it had no jurisdietion,

On - Process

as

and certiorari  would not lie :—Held,
that the certiorari must be quashed.
Frercuer v, Cmismorm, 3 R, & G,
S.R.1, 20C. L. T. 600.
In Matters of Dominion Jurisdic-
tion.]—The authority conferred by the
Provineial Legislature on the County

Court to grant certiorari must of necessity
be limited to those matters over which
it has jurisdietion, and clearly the Canada

Temperance Act is not um- of them,
ReaciNa v. DeCoste, 21 N, 8. R. 216.
15. Irregular Procedure —INyjusTICE.]—

The sole duty of the Superior Court upon
a writ of certiorari is to ascertian if the
inferior court has acted within the limits
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of its jurisdietion, and if tin the procedure
it has followed the forms and rules in-
dicated by law; and a certiorari will not
be sustained, on the ground that the pro-
cedure has been irregular. unless the pe-
titioner demonstrates that he has suffercd
injustice. Carrexmier v, LavoiNte, 6
Q. P

16. Judgment of City Court.]—A cer-
tiorari lies to remove a judgment from the
City Court of 8t John; and the power will
be exercised where the case involves
questions as to the right to real property
and the construction of statutes, though
the amount in dispute is trifling. Ex
rarte MeNgi, 3 AllL 493 N, B, R,

REVIEW
will not bhe
proceedings in
ludgv of this court under
the Consol. Stat. ¢. 60, the proper remedy
being by motion to set aside the order.
A Judge has no power to order a new triul
in a review case under Consol. Stat. c. 60,
s 43, e New \(' S \m q "I Ex
rarTE KANE, vol. 21, 370. N. B. R.

Judge Supreme Court
New Twiar, | =A certiorari
granted to bring up the
review before a

18, Jurisdiction—WHERE NoT SHOWN
oN Convierion—CANNOT LoOK AT IN-
FORMATION, &e.]—On eertiorari of a con-
vietion the information and warrant
cannot be looked at to see that an offence
has  been  committed. Woobnrocx v,
Dicxie, 6 R, & G, 86, 6 C, LT, 142,

10, Justice of the Peace -

INTEREST STATUTE
Rigur—Arpear—CrowN
—-1. Certiorari and not
propriate remedy to raise the question
of want of jurisdiction, eg., whether
proper service has been made and juris-
dietion over the person acquired, or
whether  the  justice  was  disqualified
through interest. 2. A statutory pro-
vision taking away the right to certiorari
does not deprive the Superior Court of its
power to issue the writ to quash a pro-
ceeding on the ground of want of juris-
diction. 3. When there is a defect in the
jurisdiction of justices or inferior courts,
the common law right of eertiorari should
not be refused merely because a new trial
might be had by means of an appeal.
4. Even where an appeal is pending, a
certiorari for want of jurisdiction should
not be refused unless the question of
jurisdietion is being raised on the appeal.

JurispreTion
TAKING AWAY
DisenerTion.]
appeal is the ap-

5. A writ of certiorari may be elaimed by
the Crown as o matter of right on appl-
eation of the Attorney-General, without
the production of any affidavit, 6, Ex-

cept where applied for on behalf of the
Crown, a certiorari is not a writ “ of
Course,” m 1w Court must be satisfied

that th is o suflicient ground for issuing
it. 7. No more latitude is given the Court
for the exercise of its diseretion in granting
or refusing a certiorari than in respect
to other applications which are in the
diseretion of the court RE RuaaLes,
35 N. 8. Reps, 57,5 ¢, C.C, 163

20. Nature and Grounds Discie-
TIONARY The granting of a certioran
to reniove a convietion is a matter for the
diseretion of the Court : and, when a
statute makes provision for an appeal from
o summary convietion under it, that dis-
eretion should be exercised by refusing the
writ, unless special circumstances  are
shown. Recina v, Hegrewn, 12 Man.

R

21. Nature and Grounds — ApreaL.}—
Where an appeal has been taken, certior-
ari will not lie exeept as to objections to

jurisdietion. ReGiNa v, StArkeY, 7 Man.
L. R. 43, 489,
Nature and Grounds WhERE

No Jurisprerion. ] —A Fiat for a writ of
certiorari should not issue, as of course, if
the Justice does not appear upon notice
of an application for a summons that it
should issue.  Notwithstanding the statu-
tory provision, a certiorari may issue
where the justice has no jurisdiction.  Re-
GiNa v, Ganerarrs, 6 Man., L. R, 14,

23. New Trial in Review Under Consol.
Stat. cap. 60, s. 45 County Courr
Jupce.]— A Certiorari will lie to bring up
the proceedings in review had before a
County Court Judge under Consol. Stat.
¢. 60, if he had no jurisdietion to make
the order. [Weldon, J., dissenting.] Per
Weldon, J., the order of a Judge in a re-
view case is final. A Judge has no power
to order a new trial in a review case under
Consol. Stat. 60, s. 45. See Act of
Assembly, 1 21, as to granting new
trial.  Ex Faurey, Vol. 21, 302,
N.B.R.

PARTE

24. Non-Compliance RuLe 20.]—A
Judge has no power to dispense with com~
pliance with Rule 29 of the Crown Rulee
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which requires that ©* No notice of motion
for a writ of eocriorari shall be effectual,
nor shall any writ be granted therein,
unless the recognizance and affidavit of
Justifieation shall have heen filed . .

nor may he grant leave to file additional
affidavits where those presented on motion
m 1lvh-<!ln Mclsaac v. MeNemw, 28

8RR, 424,

25. Of Commissioner to Issue Certiorari

Under Acts of 1882, Cap. 1o, Must be
Shown.| —A writ of certiorari was issued to
remove u convietion under the Canada
Temperance Act.  The writ was allowed
by a Commissioner, and it was not shewn
that there was no Supreme or County
Court Judge in the county. [Aets of
1882, eap. 1), sce. 2.]  Held, that the writ
must be set aside, as it was not shewn that
the Commissioner had jlll'i\'ll(‘!llm 1o issue
it.  Per MeDonald, C.J., and Weatherbe,
J., that the nnlm.\-nu-m dlowed, secur-
ity having been first given and filed,” was
not sufficient. Corperr v. O'Den., 4
R. & G., N.S. R, 144,

26. Of Single Judge.] —Held, following
Regina v. Beemer, that a single Judge
has no jurisdiction to hear and determine
a motion to quash a convietion upon a
writ of certiorari ; and that such writs
must be issued from the office of the Reg-
istrar and be made returnable before the
Court in bane. Tue QUeeN v. SmyTH, 1
Terr. L. R, 189,

. Of Supreme Court to Revise Pro-
ceedings of Inferior Court, Even Where
Those Proceedings are Declared Final by
Statute Isr R.8 . 80, s. 9.]—An
enactment that proceedings of an inferior
Court shall be final, does not take away
the jurisdiction of the Supreme Court to
review their proceedings under a writ of
certiorari. BurNAny BT AL, v. GARDIN-
ER ET AL. James 306. 1st R. S, c. 89,
8 0:] lt any overseers on behalf of
the !u\\mhlp or any other person shall
feel aggrieved by any proceedings under
this chapter, such overseers or person
may appeal to the next sions to be
held for the County where the township
is or the person shall reside, and the
sessions shall hear and determine the same,
and their order shall be final.”

28. Order Nisi — StaTiNG GROUNDS —
Apping Orner Grousps.] — Notwith-
standing a rule of the court that the

grounds must be set forth in the order nisi;
the court has power to allow other grounds
to be added. Ex parwre Seracue, 8
C.C.Co 100, 36 N.B. R, 213

20. Payment of Costs as a Condition
Precedent to Discharge from Gaol UL-
rea Vikes. | -2, On a conviction for va-
graney it is ultra vires of a justice or re-
corder to condemn the acensed to a fine
and costs, and order imprisonment in
case of default, adding that as a condition
precedent to discharge from gaol that
aseused should pay the costs and charges

of conveyance to gaol. Loexagnp v,
PeLLeETER, 9 C.C.CO 19, 6 Q. P R, 54,
Q. R., 24 5.C. 331.

30. Removal
standing Statute

of Conviction, Notwith-
Junisprerion. ] —Not -

withstanding the amendment to s, 7 of
Summary

the Ontario (nn\unum Act
by s 14of 2 l\m;, awny
the right to ion made
by a magistrate without j|lll~4|HHnn may
be removed by certiorari ; and where the
offence for which a convietion is made is
found not to come within the statute
1|-~tining the offence, or the muniecip

by-law defining the offence is not wit!

the statute which gives the power to s
a by-law, there is such absence of i8=
dietion as warrants the issue of a cor ri.

3 r. Pierie h 3, 4
0.L.R.76,10.W. it. 365.
31. Reviewing Evidence.] If the court

below had jurisdiction its conelusion as to

matters of fact cannot be reviewed hy

unmmrl Reaiva v, MeDoxawp, 10
S, R. 336, overruled.

32, Review of Findings of Fact by
Magistrate.] —If there was evidenee from
which the magistrate might draw the con-
clusion he did, it is not open to the court
on certiorari proceedings to review the
lnulnub of fact, X rArTE Courson, 1
C.C.C. 81,88 N, B “

33. Review Questions of Law, Not of
Fact Havieax Crry CHARTER—ACTS
1864, . 81, 5. 140.] ~Where convictions
by the Stipendiary Magistrate of the City
of Halifax, under section 140 of the City
Charter, are brought up by certiorari, the
court can review any matter of law, but
sannot interfere with his decisionin respect
to the facts. QuEeN v. LEvY BT AL, 3
R. & C,, 51
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34. Rule Nisi or Rule Absolute in First
Instance  Discrerionary witn Covir.)

It is diseretionary with the court, on an
application for a writ of certiormi, either
to grant the writ in the first instance or
merely a rule nisi therefor. In we T. ).
Wareace, 10ld., N. 8. R

35. Rule Nisi to Quash Writ Made by a
Judge Returnable Before the Court on
Circuit No Power 1o Grant Sven
Ruee.] A Judge at Chambers has no
power to make a rule nisi to quash a writ
of certiorari returnable before the court on
cireuit.  Frviorr v, McDoxan, 3 R
& G., N. 8. R. 283.

36. Second Writ AFTER PROCEDENDE
CommissioNer.] A writ of certiorari to
remove @ conviction by a stipendiary
magistrate was quashed because of a
defect in the bail bond and a writ of pro-
cedendo issued.  Thereafter the commis-
sioner allowed a second writ, to bring up
the convietion a second time :— Held,
that the commissioner had no authority
to do anything which would destroy the
effect of procedendo, Order nisi setting
aside the second writ of certiorari was
made uln-nluh- \\i(h costs.  REGINA V.
Nicrowrs, 21 N, 8. R. 288,

37. Single Judge in Territorie Mo-
TioN 10 Quasi Withovr CerTioraRr.)
—A Single Judge in the North-West Ter-
ritories has jurisdiction to hear an appli-
cation to quash a conviction where no
writ of certiorari has been issued, if the
convietion has been returned pursuant to
statute. R. v. Ames, 1 C.C.C. 52, 5
Terr. L. R. 492,

38, Statute Taking Away Right In-
PROPER (n\m or.]—Though the statute

; k see. 108 (Indian Act) pur-
ports to take away the right to certiorari,
yet it lies where there has been improper
conduct on the part of the magist
a fair trinl not secured. REe Sing K

5C.C.C.8,8B.C.R. 2
3. Statute Arrearn 1o CounTy
Counr Ricur 10 CERTIORARI Ex-

cess oF Jurispierion.]--The Liquor Li-
cense Act (New Brunswick) provides for
an appeal to the County Court, and that
no l'()ll\l(tl()l\ l(lll'l"lll‘l] or A‘ll“.’l‘i(l‘l on
appeal shall be removed by certiorari into
any of the Courts of Record. It was held
that if the magistrate exceeded his juris-

dietion, it was diseretionary with the Court
whether a certiorari would lie, the statute
being no bar. KX parre Nvaest, 10.(

C. 126,33 N.B.R. 22

10, Statute Restricting Writ
Tuosmesox, J. | —Althongh the Justice's
decision is made by the Statute final, we
could, on certiorari say that he had assum-
ed a jurisdiction which he could not ex-
ercise Hawes v Hawr, 6 R & G
NS R.45; 6C, LT, 140,

Per

11. Summary Convictions.|- The power
given to a Judge by the Rev, Stat, e, 161,
wear appeals from summary con-
vietions before justices of the pence
not tuke away the right of the Supreme
Court to grant a certiorari to remove such
convietions.  EX parre MoxtGomenry, 3
All. 149, N, B. R, Quaere.]- Whether
such mode of appeal is applicable to
offences not cre: the Rev. Stat.
Also, whether, in deciding n ¢ on
appeal the Judge is to be governed by
strict legal principles or by the equitable
prineiples on which reviews of civil cases
are determined.

does

12, Summary Conviction — MEriTs OF,
Nor ReviewasrLe Where Svmiecr Mar-
TER INTRA Vikes or Justier.] An ad-
Judieation by a tribunal having jurisdic-
tion over the subject matter is, if no de-
fects appear on the face of it, to be taken
as conclusive of the faets stated therein,
and the Superior Court will not on certior-
ari quash the conviction on the ground

that any such fact. however essential,
has been  erroneously found I'here i,
however, a marked distinetion between

the merits of the and points collat-
eral to the merits upon which the limit of
]nrmlulmn depends. R, v. Bracay, 6
C.C.C. 55, 36 N 2006

cuse,

43, Summary Conviction Macys-
TRATE'S Jumispierion. ] Under the N, B,
Liquor License Act, 1806, a convietion
ainst a person selling without a license
ix made final and conclusive, and cer-
tiorari is, in effect, taken away, the sole
question to be considered being the juris-
diction of the magistrate to conviet, Ex
PARTE HEnert, 4 C.C.C. 155, 34 N.B. R.
455

44, Summary Trial of Indictable Of-
fences Sveerior Covrr  (Que.)l
There is no jurisdietion in the Superior
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Court [Que.| to hear certiorari
tions as to convietions made
summary trials ol indietable  offences
clauses of the Code ; such jurisdietion be
longs to the Court of King's Beneh,  Rex
v. Marquis, S C.CL (L 316

applica-
under the

15, Territorial Jurisdiction of Justice not
Disclosed in Conviction Conarive Ei
FreT oF Copp Spe, SN Where the
convietion does not show on its face that
the offence for which the defendant was
convieted  was  committed  within  the
Territorial jurisdiction of the justice, it
may be sustained, it the papers returned
with the certiorari, diselose such territor
ial Jurisdiction, as would bring it within
the curative provisions of see. 880 of the

Code.  Here the warrant on which ac
cused  was apprehended  diselosed  the
Territorial jurisdiction of the justice as

well as the eaption of the depositions. 2.
A mere expression of opinion by the jus-
tice to the 't that in view of the evi-
dence adduced by the prosecution, a
denial on oath by the defendant would
not alter his opinion as to her guilt, does
not amount to a denial of the defendant
under see. 850 to make full answer and
defence. R, v, MacGrecor, 2 C.C.C
410, 26 O, R, 115,

46. Want of Jurisdiction Arrro-
PrRIATE REvEDY Srarvrory  Exacer-
| ~Nothing but the express provi-
sion of i statute can take away the writ
of certiorari; even thiswill not deprive the
Superior Court of its power to issue the writ
to quash a proceeding on the ground of
want of jurisdiction.  In such a ease, cer-
tiorari is the proper remedy, and an app
is not.  Ina case in which there has been
madequate service, certiorari is the ap
propriate remedy, 1se by appeal the
defendant  must aive the defeet by
appearing in the ease to assert an .|]"N.I|
Re Ruaares, 5 C.C L 163, 35 N.S. R,

M

IV, PrEpimsany Omigcerions

I. Imperial Act, 13 Geo. IL., c. 18, Not
in Force in This Province OrIECTION
To CErTIORART ON GROUND 0F LATENESS

Must ue TAKEN Y SUBSTANTIVE
Morion.] —The ground having been taken
on the part of the prosecution that the
writ of certiorari on which the motion to

quash the convietion was based, had not
been sued out within six months after the
date of the convietion, as required by the
English Statute, 13 Geo. 11, e, I8,
Held, that the statute is not in foree in
this Provinee, not being obviously ap-
plicable and necessary to our condition,
and the Legislature of this Provinee, in
legislating upon the subjeet of certiorari-
having adopted the provisions of many
English Statutes, relating to eertion
while omitting to re-enact the
of the Act in question,

l ature  has
ticular subjeet,
l nglish sty

provisions
When the local
legislated  upon  any
relative to which an
tute had previously existed,
the Provineial and not the English statute
must govern here.  Also, that the ob-
jeetion, if available, must be taken by a
substantive motion to set aside the writ,
and not in np'nm(lun to a motion to l||lxl\h
the convietion. Que
SR (B R & G, 36

Instituting Affidavits, Before Return

l' rrERer oF Tuis AN Orner Acrs —
Wi Sukn Ovr ror Pukrrose or Depay.]
After the Court, with full knowledge
that a writ of certiorari had not been
returned, received affidavits on the part
of plaintiff intituled in the ecause and
granted a rule nisi thereon, and defendant
appeared by counsel and r ed the rule
upon an aflidavit of defendant also in-
tituled in the eause. Held, that it was
too late to rs the objection that the
cause was not properly hefore the Court
and that the Court had no power to
adjudicate thereon,  Per Des Barres, J.,
(who delivered the judgment of the Court),
when T find that the writ remained in the
hands of the magistrates, to whom it was
directed, for a whole ir, without any
effort being made on the part of the
defendant to have it returned, and that
when sent to the office of the Prothono-
tary to be filed without any return upon
it, no applieation was ever made to the
Court to enforee obedience to it, I think
there is greater reason to presume that
in sning out the writ of certiorari, the

objeet of the defendant was delay. Raxp
v. Fravin, 2 N. 8. D. 8.
3. Irregularity.] In shewing eause to a

rule nisi to quash a convietion, objection
may be taken to the regularity of cer-
tiorari, and a  separate application  to
REGINA

supersede it need not he made,
v. McAniax,

5 U.C. R, 402,
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1. Motion for
Iisamissen

PreviNary On

Seconp Arrng
Where an application for a writ
of ecertiorari has been dismissed., the Court
will not entertain another applieation for
the same purpose, although the first was
dismiissed  on o preliminary  ohjeetion
Rex v, Geser, 9 BoCO R, 503,

5. Objections to Writ on Ground of

Lateness Must we TAKEN ny Svg-
stanTive Moriox.] — Objection that o
writ of certiorari was too late, should

be taken on a substantive motion to .|| ash
the writ.  In re Bishop Dyke, 20 N. 8 R

(S RO& GO, 263, SCOLLT. 446 (nu\
v Inuuu ) N. 8. R. \I\..\(.»I
90 1. T,

6. Second Application.]
plication for a certiorari has been refused
even on a preliminary objeetion. the Court
will not hear a second application for the
same writ, Rex v, Grser, 7 C CC,
172; 8 B.C.R. 169, 213; 9 B.C. R. 503

Where an ap-

V. Pracrice axn Procepuke.

DELAY IN APPLICATION.

NATURE AND GROUNDS OF
CATION,

3. NOTICE OF APPLICATION,

4. RECOGNIZANCE OR SECURITY,

5oTivE.

6. MISCELLANEOUS CASES

APPLI-

I, DELAY IN APPLICATION,

County Court lssumg Writ of
Nmu 5 oF A o8 ror Wiar

- A writ of certior-
a prosecution for selling

an to
liquor contrary to the |-m\i~iun~ of the

remove

Provine  Act, 4ith R.8. ¢, 75,
from the |n-|u|~lr|tu s court into (Iw county
court, was quashed by a Judge of the
latter court on the grounds, 1st, that the
parties applying for the writ did not give
the six days' notice of their inh-nlinn to
llu- Justices require cl by 13 Geo. 11, ¢. 18,

; and, 2nd, because they dul not
s\\v v that they did not sell l|«|unr contrary
tolaw. Anappenl from the decision of the
county court Judge was dismissed with
costs, \Iln Dox \ln v. Romax, 7 R & G
25,7 C

Delay in Applying.]  An assessment
of damages in respeet to land taken by a
cwas made in October, 1885, the
owners of the land knowing of the pro-
ceedings, and notice of the assessment
was served on them in May, 1886 Held,
application for a certiorari to
sesstent made on the seeond
common wotion day of Michaclmas Term,
IS8,

Wias Lono salislactory reason
for the delay having been given. Ex
PARTE Swiv, 28 N, B R 138

3. Delay in Applying for ENTIRY By
CLERK OF OTICE 10 APPEAL NER-
Vich INsUFFIIENCY oF PProor or.]
Defendant  was sumimoned 1o appear

betore the
in January, INT2, to
for selling liquor
aflidavit of service

Sessions of Queen's
answer

without

County,
a complaint
license.  The
of the summons was
sworn before a conmiissioner.  Defendant
did not appear, and the hearing was post-
poned from one session to another until
January, IS8T, the defendant at no time
appearg, When he was convicted of the
offence.  In the copy of proceedings re-
turned by the elerk, an entry was made
that * notice to appear was served on
defendant s Held, on applieation for a
certic thut this was not suflicient, but
that the clerk should have entered how the
serviee was proved, and when and how it

was made.  Also, that a commissioner
had no power to take the affidavit, which
should have been made in open court.

Where o convietion was made on the 20th
January, and the copy of proceedings
delivered to defendant on February 3rd,
but only reached his eounsel on Febiruary
10th, and was forwarded to Fredericton
for the |llllpn~n of moving for rule nisi
in Hilary Term, but was aceidently
mislaid ; the court held that under the
peculiar eircumstances of the ease, a rule
nisi was properly granted though defend-
ant did not apply until after Faster Term.
ReGina v, Gorming, 2 Pug. N. B R, 385,

4. Improper Entry Drray.]- Where
a rule misi for a certiorari was granted in
Easter Term, and the rule improperly
entered on the plea side of the court, in
consequence of which it was nlmlmrgml
in Trinity Term ; it is too late to re
the application in Michaelmas Term ;

nd

Quaere : Whether it would have been
granted in |rll|l-\‘ Term. Romns v,
Warrs, 6 AlL . R. 573,
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. Motion to Quash for Delay Ne-
CESSITY  FOrR Norice 10 Proceep,]

Rule 188 of the Crown Rules (Nova Scotia)
directs that in all causes in which there
have been no proceedings from one year
from the last proceedings had, the party
whether prosecutor or defendant,

who
desires to proceed, shall give one calendar

month’s notice to the other party of his
intention to proceed. The defendant,
pursuant to the order of a Judge, removed
a conviction made by a magistrate into
the court, and took no further steps in the
matter. The informant moved to quash
the certiorari on the ground that no steps
had been taken by the defendant for up-
wards of a year :—Held, that the inform-
ant must first give one month’s notice of
intention to proceed, Rex v, McDoNaLp,
23 Oce. N. 17.

6. Motion to Quash for Delay — Prac-
TicE — Costs.]—To an applieation by
the prosecutor to quash a certiorari re-
mov mgn conviction for delay in proceeding
ing it is not an answer that the defendant
had given notice of motion to quash the
conviction before the launching of the
motion to quash the writ, as long as the
delay is unexplained. Costs were given
against the defendant, Rex v, Mc-
DoNawnp, 23 Oce. N. 95.

Moving to Quash Writ CosTs -
Rulv absolute granted to. quash a cer-
tiorari, but without costs, six years having
elapsed before motion made. Tur Ciry
oF Havurrax v. Harteanp, 2 R. & G

\. S, R.116,

8, Must Be Applied for Within Six
Months from Conviction IMPERIAL
Acr, 13 Gro. I1,, ¢. 18, Sec. 5 — Costs
ProcepeNpo.]—Defendant was conviet-
ed before the stipendiary magistrate for
Cornwallis Police District of a violation
of the Canada Temperance Act, 1878,
and the conviction having been hrought
up by certiorari the court was moved to
set the conviction aside on the ground
that the Act was not in force when it was
made. The order for the certiorari was
not moved for until after the lapse of
twenty-two months from the date of the
conviction : Held, that in making the
cnn\l( tion the \(I]X'nlh'lr\' magistrate was
exercising the functions of a justice of the
peace, and consequently that the Imperial
Act, 13 Geo. I1.,, c. 18, sec. 5, limiting the

writ of certiorari to six
months after the date of the conviction,
applied. The motion was refused with
costs, and a procedendo ordered.  Righy
} dissenting. Queen v. McFappes,
6 R. &. G, 426, 6 C, L. H38,

granting of the

9. No Steps Within a Year.]- Rule ab-
solute in the first instance to quash a
certiorari on the ground that no steps had
been taken within a year. QUEEN v.
Rings, 5 R. & G., N. 8. R. 87.

10. Prosecution DiLIGENCE Ex-
rENSION OF Tive. ] —There must be con-
tinuous diligence throughout the stages of
applying for a writ of certiorari, causing it
to issue, and proceeding to judgment upon
it ; and where the delay fixed for the re-
turn of the writ is allowed to lapse without
any step bei ing taken to obtain a new
order, the petitioner cannot afterwards
obtain an extension of the de
especially where more than two years have
elapsed since the expiration of the delay,
and the reason for not complying with the
original order is not shewn. JOANETTE
v. WEIR, Q. R. 26, 8, C, 288,

1. Removal of Proceedings Under the
Highway Act UNreAsoNABLE DELAY
N AppLyiNg For.]—A certiorari to re-
move proceedings for the alteration of a
road under the Highway Act, Consol. Stat.
. 68, was refused where two terms had
apsed since the filing of the commission-
or's return.  Ex parte Linserr, 25 N, B,

. 66,

12. Rule Absolute in the First Instance
to Set Aside Writ, no Steps Having Been
Taken for a Year.]| - Where a motion is
made to quash a certiorari, on the ground
that no step has been taken within a year,
the rule will be absolute in the first in-
stance. Twe Crry or Havieax v. Visert,
3R &C.54; Tue Crry or HALIFAX V.
PortEr, IB.

13. Time of Applying for — Drray
UNACCOUNTED FOR Waere Jusrtice
Hap No Jurisprerion.]—A certiorari was
granted to remove a conviction, though
two terms had since elapsed, and the
delay was unaccountad for, it being clear
the justice hs ul no jurisdiction. EX PARTE
Lona, N. B. R. 495.
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2. NATURE AND GROUNDS OF APPLI-
CATION,
1. County Court Clerk.] -A writ of

certioruri to bring up papers from the
county court should be directed to the
Clerk of the Court, either by name, add-
ing the name of his office, or by the name
of his office alone. It is no objection to a
return to a writ of certiorari that more

pqu s than directed are re Iulnul Luss
. WinNp Man. L. R. 225,
2. County Judge or Magistrate No-

TICES TO JUSTICES — AMENDMENT OF
REQUISITES OF Frus * APPLICATION
PexpENCY OoF AppEAL.]— 8., having
been convieted before magistrates, took
proceedings to appeal to the County Judge,
and procured the papers to be sent to his
clerk. Afterwards, and before any pro-
ceedings by the Judge, he had the papers
returned to the convicting Justices. 1p-
on notice to the Justices of an application
for certiorari to be directed to them, he
now moved for the writ:—Held, 1, That
the return of the papers to the Justices was
irregular and that the certiorari should go
to the county Judge, he bing the legal
custodian of the papers sent to him for
the purpose of the appeal. That the
notice for a certiorari to be directed to
the convieting Justices could not be
amended. It was then contended that
the statute 13 Geo. 11, ¢. 18, 5. 5, entitles
the convicting Justices only to the six
days’ notice, and that the notice to the
Justices might be treated as a nullity and
the order now made for the writ to go
directed to the county court Judge:
But, held, that although the Justices only
may be entitled to the statutory notice,
yet, where the records of the conviction
have passed into the custody of another
officer not entitled to notice, the Justices
ought to have notice of the motion for the
writ proposed to be directed to such
officer, and that a new motion must be
made for certiorari to the county Judge
and notice thereof given to the Justices.
Present application di*missed without
It i1s not necessary that the affi-
its by which objections are raised
should be sworn and filed before service of
the notice on the magistrates. The notice
must show who the party moving is.
The practice of arguing the validity of the
convietion upon the application for the
certiorari does not apply, except when
the parties consent, The pendency of an
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appeal to the county court does not inter-
fere with certior: unless, at all events,
the question of jurisdiction is rot raised
upon the appeal. ReciNa v, Stanrkey,
6 Man. L. R. 588,

Failure to Specify Grounds in Rule.]

\n objection on account of uny omisison
or mistakes in the order of judgment will
be allowed unless such omission or mistake
has been specified in the rule for issuing

the certiorari. Recina v. Bearg, 1. €. (
C. 235, 11 Man. L. R. 448
{. Full Court Crivunan Marrer —

Pracrice.]—Motion to the full court upon
notice to a justice of the peace for a writ
of eertiorari to remove a convietion of |I|e
applicant under the Master and Servant’s
Act, R.S.M. ¢. 96, for the non-payment
of $18.00 wages :—Held, that the motion
should be adjourned into Chambers to be
heard by a single Judge if the parties
consented, otherwise that it should be
dismissed without prejudice to a motion
in Chambers. Re Dupas, 12 Man. L. R.
653,

5. Nature and Grounds — (Girouxps oF
AvpricaTion.]—The grounds upon which
the application is made ought to be stated
in the summons. ReciNa v. Bearg, 11
Man. L. R. 448,

6. Nature and Grounds ORIECTION
Nor TAkeN Berore Lower TrisusaL.]
—8ee Per Bain J. REGINA v. STARKEY,
7 Man. L. R. 489,

3. NOTICE OF APPLICATION.

1. Conviction in Court.] ~Held, that
a convietion onee regularly brought into,
und put upon the files of the court, is there
for all purposes, and a defendant may move
to quash it, however or at whosesoever
instance it may have been brought there.
Where, therefore, on an application for a
habeas corpus, under R. 8. O, 1877, ¢. 70,
a certiorari had issued, and in obedience to
it the conviction had been returned, the
conviction was quashed on motion, though
there had heen no notice to the magistrate,

or recognizance. Regina v. Levecque,
30 U, C.R. 396, distinguished. REeGINA
v. WEnLaN, 45 U, C. R, 396.
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Discharge Asked For.] — Quaere,
whether the eertiorari in this case was
properly issued without the notice, ete
required by 13 Geo. 11., ¢. 18, vlmm.h the
object was to obtain xln prisoner’s dis-
charge, not to quash Ihu wxn\ullmu Re-
GiNa v, Mungog, 24 U, 1

3. Form of Notice of Application For.]
Notice of application for a writ of cer-

tiorari in Nova Scotia entitled *“ In the
Supreme Court, Crown Side,” and ad-
dressed to the magistrate at the end

instead of at the beginning of the notice,
wus held to be sufficient, Rex v. BUurkE,
7C.C.C. 538,

1. Grounds of Objection.]—Semble, that
in a notice under 13 Geo. 11, ¢. 18, of
application to remove u convietion the
grounds of objection to such convietion
need not be stated. In re Tavror v.
Davy, 1 P. R. 346.

5. Magistrate.] —Notice of application
for a certiorari must be given to the con-
vieting magistrate, and the want of it is
good cause against a rule nisi to quash the
conviction. ReGiNA v. PETErRMAN, 23
U. C. R. 516.

. Private Prosecutor.]—The affidavit
nf service of a notice of motion for a cer-
tiorari to remove a conviction must iden-
tify the magistrates served as the con-
vieting magistrates, But an affidavit
defective in this respect was allowed to be
amended, the time for moving for the cer-
tiorari not having expired. Such an
objection was held not to be waived by
the attorney having accepted service for
the convicting justices, and undertaken
to shew cause. The notice need not be
served on the private prosecutor. Re
LAkE, 42 U. C. R. 206.

. Prosecutor’s Application.] — Where
lh(' application for a certiorari is made by
the prosecutor, no notice to the justice
neces REGINA v, Murray, 27
C. R. 134,

8. Second Application.] — Where, on
application made after notice to the con-
victing justices for a rule for a certiorari,
the rule was refused, and on a subsequent
ex parte application on the same material
the rule was obtained, it was :—Held,

that the notice of the first a 1pplicminn
not enure to the bene:

would t of the
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defendant on his second application, and
that the certiorari was irregularly obtained
for want of notice to the um\u(lllg
justices.  Recina v, McArnan, 45

C. R. 402,

0. Sessions.]—Notice of an
or a certiorari to remove a conviction
confirmed by qu ssions, must be
given to the chairman and his associates,
or any two of them, by whom the order
affirming such convietion was made ; and
where a certiorari had been obtained with-
out such notic a rule nisi obtained

application

to quash such conviction and order, the
umnrm \\ s set aside. ReciNna v,
Eius, 26 U, C. R. 324,

10. Sessions.]—Held, that under the

this case, no notice to
man of the sessions of the de-
fendant’s intention to move for a certiorari
\\ h necessary. REGINA v, g
% R. 330.

circumstances of
the chai

reliminary
nl.]«-(lmn that the mas u.,Mx.ul(‘ 1ad not six

Time Warver.]—
full « notice of the application for the
writ ut certiorari taken on the return of
the motion to make absolute the order nisi
to quash the conviction, was overruled, on
the ground that the magistrate on the
facts appearing in the had waived
the right to take the obj y
v. WHITAKER, 24 O, R, 437.

1. RECOGNISANCE OR SECURITY.

1. Affidavit of Justification by Sureties—
Cope Sec. 892.]—Code sec. 892 as to the
power of a court having jurisdiction to
quash any conviction, to require the de-
fendant to enter into a recognizance,
embodies the similar provisions as laid
down in the Canadian Summary Convie-
tions Act. Hence uany rule of court
passed under the authority of the old
Act remains in foree without the necessity
of re-enacting a new rule under sec. 892
of the Code. An affidavit [in Ontario]
of justification by sureties must show
that they are worth $100 over and above
any liabilities incurred as sureties as well
as ordinary debts. R. v, RomiNer,
2C. C. C. 382, 16 Ont. P. R. 49.
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2. Bond Before A{peal CERTIORART
Nor TAKEN Away BY Act oF AssEMBLY.]
~—The Act 18 Viet. ¢. 36, to prevent the
traffic intoxicating liquors, authorized
a justice of the peace to impose fines
and to order liquors to be destroyed in
certain cases; and the 17th section de-
clared that no order of the supreme court,
or any other court for review or removal,
or other appeal from the judgment of
the justices, should be allowed, unless the
appellant should give notice to the justice
of his intention to appeal, and within ten
days after the conviction execute a bond
with sureties to prosecute the app al with
effect, and to pay the fine and costs im-
posed upon him, in ease the convietion
was affirmed.  Held, that the ecertiorari
not being taken away by the Aet, it was
not necessary to give a hond to prosecute
as a preliminary proceeding to applying
for a certiorari to remove a conviction
under the Act. Ex pawre Crier, Mich
T., 1856.

3. Bond Instead of Bail-piece Filed
Wit Quasuep—Re-Aunest  or  De-
FENDANT AF7 Wiir Quasuen.]—Cer-
tiorari to remove a conviction for violation
of the License Laws in the City of Halifax
quashed on the ground that a bond hs
been filed instead of bail.  The defendant
having been released on the issue of the
certiorari, and re-arrested on the original
warrant after the certiorari was quashed,
the court granted a rule under the Sta-
tute “ Of securing the Liberty of the
Subject,” on terms that defendant should
bring no action. Tur Crry or Hanirax

v. LEAkE, 2 R, & G, N.S. R, 142,
4. Bond on Agpeal or on Issuing Writ
of Certiorari — AcTioN o~ INporsiNG

Nave oF Recaror ox Wit v Acrion
4th R. 8. ¢. 75, ss. 25, 26 and 39.]—In an
action on a bond to the Queen under 4th
R. 8. ¢. 75, 8. 25, an attorney was named
on the writ, but it was not shown at whose
instance or for whose advantage the action
was brought. The court passed an order
staying the action until plaintiff’s attorney
should indorse on the writ the name of
the Clerk of the License or the other person
at whose instance the action was hrought,
to respond the judgment. QuEeN v.
McKarcuer, 3 R. & G, N. 8.R. 337.

Proceedings similarly stayed in Queen
v. Carter, but the correctness of the order
staying questioned. QUEEN v. CARTER,
1 R. & G., N.S.R. 307.
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. Bond on Certiorari — l\nnnﬂxn;
4th R, 8, e.
39.] an :ullnn on
,under 4th R. 8. e. 7
the de In-nll'ml obtained an
order nisi for the indorsation on the writ
of the name of a person to be liuble for
costs, under the practice established by
Queen v. MeKarcher, 3 R. & . 337.
Before the rule was made absolute the
plaintifi indorsed the name of the Clerk
of License and gave the defendant notice
A rule was afterwards obtained making
the rule nisi absolute and LI\IHL’ the de-
fendant ten days to plead.  Plaintifi after
the rule was made absolute, indorsed the
name of the Clerk of License a second time,
hut did not give the defendant notice of
the second indorsation, and after the
expiration of ten days, marked a default
for want of a plea :—Held, that the
fault had been regularly marked,
as to the practice a~! ablist

MeRKarcher, 3 R.
Qlll\\ Canren, 1 I. &G,

75,

|I|"
Quaere,
1| h\ Queen
37,

i. 307,

s

. Bond on Issuing Writ of Certiorari —
L RS e T5—Coxprrion—Proor oF
Breacues.| —During the pendeney of a
certiorari to remove a convietion of the
defendant for selling intoxicating liquors
contrary to law, thlm..lun wWas  again
convicted and fined $22.80, inclusive of
costs, which was reduc 1 below %20 by a
part payment, and action was brought
in the county court for the balance on a
bond conditioned that the defendant
would not sell during the pendency of
the uppeal from the first conviction.
There was no evidence that he had sold
liquor personally, but it appeared that
liquor had been sold on the premises by
woman who was not shown to he defend-
ant’s wife, child or servant :—Held, that
the breach of the condition of the bond
had not been proved. Quaere, whether
even a  proved to have been made
by a wife, child or servant would be a
breach of the condition. Queex v. Mc-
Keszie, 1 R, & G, N.S.R. 488,

7. Deposit of Cash Without Written
Condition—Liguor Licexse OrpiNaNce
pING Bar Opex  Durine  Pro-
HIBITED Hours—WANT oF ALLEGATIC
AND PROOF OF Accusep BEING A Lick:
SEE.]—A deposit by the sccused with the
proper officer of $100 cash, though un-
accompanied by any written document-
is a sufficient "compliance with the re-
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quirements of Rule 13 of the Consolidated
Rules of Court, 1805, After a writ of
certiorari has been issued preliminary ob-
jeetions thereto should be raised promptly
and by means of a substantive motion
to quash the writ. Upon a charge of
having had a bar-room open and sold
liquor during prohibited hours the prose-
cution wust ecither allege or prove that

tlu- defendant w icensee, Tae QUEEN
. Davipsox, 4 L. R.

N. 08,
8. Form.] — Where the affidavit ae-

umqmu\ilu~ \ nuu_ni/.mu filed on a
motion for a rule nisi to quash a convie-
tion did not negative the fact of the
sureties being sureties in any other matter,
and omitted to state that they were
worth $100 over and above any amount
for which they might be liable as sureties,
it was held insufficient.  The rule in foree
as to recognizances ||rlm to the passing
of the Criminal Code is still in foree.
ReGiNa v. Rosiver, 16 P, R. 49,

0. Necessity for—ArrearL PENpiNG Not
A Bar 1o CeErmiorart.]—A writ of cer-
tiorari was granted and on the return it
appeared that the magistrate had filed
all the papers in the proceedings in court
as provided by see. 801 of the Code. The
accused had also entered into a recogni-

zance to prosecute an appeal.  The sure-
ties swore that they were possessed of
property of the value of $200 “ ove

above all just debts and liabilities
over all exemptions allowed by law.” :
Held, 1. That the affidavit of justification
Wi sullim-m. R v Iiuhinm, 16 Ont,
P. 40 not followed . That the fact
of lln\ appeal pending did not take away
the right of certiorari; since a party has
always a right to certiorari on the ground
of want of Jurmlutum whether an appeal
is pending or not. A recognizance is
not necessary ln-lnrn a writ of certiorari
is obtaine id if the writ of certiorari
is not necessary or is dispensed with
(owing to the fact of the magistrate
having filed the papers in the Court of
Superior Jurisdiction as provided under
Code sec. ’dlll) there is no ne cessity to
file a recognizance. R. v. ASHCROFT,
2C.C.C. 387, 4 Terr. L. R. 119.

10. Preliminary Deposit under Quebec
License Law—RETURN oF.]—According
to the License Act of P. Q. sec. 217 (63
Viet. cap. 12) a certiorari will not be

issued save upon a deposit of the full
amount of the fine and costs plus £50
security; the application for certiorari
does not take away from the defendant
the option to serve out the term of im-
prisonment instead of paying the fine and
costs; and the defendunt having offered
to serve out the term was held entitled
to recover the deposit. Winag v. 8-
corre, 10 C. C. C, 171.

Proceedings Brought up by Cer-
uoran to have Recognizances Estreated. |
Defendant, having been convieted in the
police court of an assault, entered into a
e with two sureties to keep
e, Afterwards he waus convicted
second assault, and the Attorney

of a
General had the proceedings brought up

by certiorari, whereupon, the court,
holding that the mode of procecding in
England to estreat recognizances was
wholly inapplicable to this Provinee,
sanctioned the course pursued in Queen
v. Thompson, 2 Thom. 9. Queex v,
Brown, 1 R. & G, N.S. R. 51

12. Quashing Certiorari.]
recognizance to prosecute u certiorari, re-
turned after allowance of the latter by
the convicting justices together with the
conviction, is substantially and clearly
hul and the conviction may possibly
be upheld, the allowance of the certiorari
may be quashed on the return of the rule
nisi to quash the convietion, without a
substantive motion for that purpose; hut
otherwise, where the objection is a trivial
one, or the conviction is clearly defective
and must inevitably Iu- quashed. RE-
GINa v. Crurr, 46 U, C. R. 565.

Where the

13. Recognizance— IRREGULARITY.]—In
shewing cause to the rule nisi to quash
the conviction, it was objected that the
recognizance was irregular, being dated
before the conviction, but held, that
this ground was only for a motion to
quash the certiorari, or the allowance of it.
ReciNa v. Hoggarp, 30 U. C. R. 152.

14. Recognizance.]—Held, that on the
return of a writ of certiorari, a recogni-
zance is unnecessary. REGINA v. NUNN,
10 P. R. 395.

15. Recognizance.]—Held, that since
the passing of the Dominion Statute
49 Vict. c. 49, s. 8, there is no longer
necessity for a defendant, on removal
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by certiorari o1 & convietion against him,
to enter into the recognizance us 10 costs
formerly required :— Held, also, that the
words “ shall no longer apply 7 in s. 8
mean that from the day of the passing
of the statute the Imperial Aet 5 Geo. 11,
c. 19, shall no longer ||>pl\‘. not that the
Tmpe: r|.|I Act shall cease to have appli-
cation in Canada upon a general order
being passed under s. 6 of the Dominion
Act. REeGINA v. SwarweLy, 120, R, 391,

16. Sufficiency of Sureties—I'roor oF
DiscuarGinG Rune  Nisi—Leave  ror
New RuLeJ—A rule of court required
that no motion to quash a conviction
should be entertained unless the de-
fendant were shewn to have entered into
and deposited a recognizance in $300.00
with one or more suflicient sureties, or to
have made a deposit of $200,00. On a
motion to make absolute a rule nisi to
quash a certain convietion, a recognizance
had been entered into and deposited but
without un affidavit of justification of the
sureties or other evidence of their suffi-
cienc, ~Held, following Regina v. Rich-
ardson, that the rule of court had not been
complied with and that therefore the rule
nisi must be discharged. But £200.00
having been deposited a day or two before
the return day of the rule nisi, with the
view of complying with the rule of court.
Held, that the ends of justice would he
served by allowing the applicant to take
a new rule nisi in the terms of the one
discharged; and this privilege was ac-
cordingly granted. Tur Queex v, Pe-
TRIE, | Terr. L. R. 191,

7. Sufficiency of Jusnﬁcanon by Sure-
tws~\mn|. Takivg Away Ricur 10
Cerrioranrt.}—An affidavit of justifica-
tion upon a recognizance given pursuant
to Rule of Court passed under section 892
of the Crimmial Code, need not state that
the surety is worth the amount of the
penalty over and above other sums for
which he is surety. A rule of court made
under section 892 of the Criminal Code
requiring sufficient sureties for the spe-
cific amount is complied with if the sure-
ties justify as being possessed of property
of that value, and as being worth the
amount over and above all their just
debts and liabilities, and over and above
all exemptions allowed by law. Regina

Robinet, not followed. Where a con-
viction is attacked on the ground of want
of jurisdiction, the mere filing of a recog-
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nizance by the defendant on an appeal
therefore does not deprive Him of his right
to a writ of certiorari. The convietion
and all other proceedings relating thereto
having been filed by the magistrate under
section 80 of the Criminal Code, in the
office of the clerk of the court for the
judicial distriet in which the motion is
made, a motion to quash the conviction
can be made without the issue of a writ
of certiorari, Section 892 of the Criminal
Code authorizes the requiring of u recog-
nizance only where the conviction is
brought before the court by a writ of
certiorari, and no recognizance is required
where such o writ is not necessary or is
dispensed with. Tur QUueeN v, Asp-
crorr, 4 Terr, L, R, 119,

5. TIME.

An application for a certiorari to
remove an assessment should he made
promptly. Where a party had notice
of an assessment in December, and his
property was sold under execution for
non-payment early in February, an appli-
cation made in Easter term for a cer-
tiorari to remove the proceedings was
refused, though the assessment appeared
to have heen nnnu,url\ made.  Ex
rartE Gerow, 4 All, N. B, R., 269,

An applieation for a eertiorari should
be made at the first term after the con-
vietion; but where the justice had no
Junulu‘llnn in the matter, a certiorari
granted, though a term had elapsed.
< pArTE MULHERN, 4 All,, N.B.R., 250,

3. An application for a certiorari to
remove proceedings under the Highway
Act 13 Viet, e. 4, though no time is limited
by law, should be made without unreason-
able delay. A delay of one term held
not unreasonable. Ex parte HEeBErT,
3 All, N. B. R, 108.

4. Mistake in Time.] -Owing to a mis-
take in the Crown office, a rule to return
the certiorari, and afterwards a rule for
an attachment issued, although a return
had in fact been filed. More than six
months having thus expired since the
conviction, the court were asked to allow
process to issue against the justice for
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the illegal
term, but the applieation was refused
Quaere, whether the six months could be
held to run only from the time of quashing
the convietion.  IN RE Jorce axp ANGriN
19 U, C. R, 197

convietion as of a previous

h. Notice -CErrTiorirr Quasurn on
Want or -Norice or Morion ror Ap
pEAL From Covnrey Corrr —How Heapen

Cerriorarr 1o REMOVE ProcerpiNgs

FrROM  MaGrstraTe's Covrr ro Corsry
Counrr Quasuen ror WanT or Noricr

Norieps oF Morion vor APPEAL FROM
e Cousty Covnr vesr ne HeEapep iy
ruar Covrt A writ of eertiorari tn
remove o prosecuiion for selling liguor

contrary to the provisions of the Pro
vineial License Aet, from the magist rate
court into the county court, was quushed

by o Judge of the lutter court, on the
grounds, 1st, that the parties applying
for the writ did not give the six days’
notice of their intention to the justices

required by 13 Geo, 11, e, 18, 5. 5; and 2nd
beeause they did not swear that they did
not sell liquor contrary to law \n
appeal from the deecision of the county

court Judge was dismissed with costs, Me-

DoNarp v, RoNan, TR, & G, N.S R, 25
6. Time for Issue — LxTENsION,] \
party who has obtained an order for o writ

of certiorari, must cause the same to he
issued and returned within the delay
fixed when his applieation was granted
and eannot, by motion, obtain leave to
issue it afterwards. Joaxxerre v, Bui
LER, 6 Q. P. R, 146.

7. Time of Application —~DerLay.| 1.
The time for granting a certiorari to n
move proceedings of trustees of schools
under Parish School Act, 15, Viet. ¢. 40,
is not limited by Aet 13 Viet. ¢. 30, s, 2
Ex parre Jocerys, 2 All. N. B. R, 637

8. When an order of affiliation was made
in Janua 1865, but the defendant did
not enter into recognizance Lo support
the child, and in January, 1866, the
Sessions adjudged him to be imprisoned
for not obeying the order : —Held, too
late to apply for a certiorari to remove
the proceedings for an alleged defeet in
the order of affiliation. EX parte KEN-
~NEDY, 6 All. N. B. R. 335.

9. When in Time.] -Where an assess-
ment was ordered on the 20th Oectober,
and a rule nisi for a certiorari obtained

at chambers on 27th Feburary, return-
able in Easter, the court held the appli-
cation to be in time. ReGiNa v, Thr
Assessors oF RaTes, Kings, 1 Han, N
B. R. 528.

10. Where an appeal from a summary
conviction is made to a Judge of the
court under the 1 Rev. Stat. ¢. 161 s, 32,
ind refused by him, a subsequent appli-
cation to this court for a certiorari should
in general be made at the first term after
wards. The court refused to interfere
in such a case after the lapse of one term
where the convietion appeared to be suffi-
cient on the merits.  EX varte O'REGAN
3 AllL N, B, R. 261

6. MISCELLANEOUS CASES

1. Affidavits —Wuex May np
After the return of a certiorari
may used to show want of jurisdietion
in the justice, when that fact does not
appear on the return. ReGiNa v. Sim

Usen.]
affidavits

mons, 1 Pug. N. B, R, 158
2. Appeal —CuaNGE oF Forver Prac-
P
rice.] —Since the adoption of the Crown

rules providing for an appeal, the court
will not entertain a motion except by
way of appeal, to n|u:n~h awrit ol certioran,
unless for reasons arising after the making

of the order therefor. Re Cameron’s
Circus (2 R. & (i, 248), and Re Rice (20
N. 8. R, 440), are thus superseded. Rr
GINA V. SivoN Fraser, 22 N, 8. R, 502

3. Application for—Wurrner Nrc
sary 10 Provuer Copry oF ProcEEDINGS

Although it is not necessary on an appli-
cation for a certiorari that a copy of the
proceedings sought to be removed should
be produced, the substance should be
setout. Ex parte Nevers, 19N, B, R, 5.

1. Application to Judge at Chambers
Pracrice.]—On an application to a Judge
at chambers for a certiorari, there should
be a summons or a rule nisi in the first
instance, Ex parte Howerr, 1 All. N,
B. R. 584.

5. Canada Temperance Act, 1878—No

ApPEAL FORM REFUSAL oF JUDGE TO
Grant Certiorart To Remove Con-
VICTION UNDER THE AcT—PROCEEDINGS

HELD TO BE OF A CRIMINAL NATURE.]—
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Defendant having been convicted of
selling intoxicating liquor contrary to the
provisions of the Canada Temperance
Act, 1878, application was made to a
Judge of the Supreme Court at Chambers
for a writ of certiorari to remove the pro
ceedings into the Supreme Court, The
application having been refused defend
ant appealed :—Held, that the matter
was o eriminal one, from which there was
no appeal. The appeal having been dis
missed on a preliminary objection ol
which no notice had been given, the order
was  made without costs.  QUEEN v
CALHOUN ET AL, 20 N. 8. R, (8 R. &. G))
305, 9 C, L. T.

(. Commissioner Granting.] Since the

adoption of the Crown Rules, 1880, 0 writ
of certiorari can no longer be granted by
Supreme
N

a commissioner of the Court

REGINA v, GRrANT,
ReGiNa v, CoNrap,
ReciNa v, King,

7. Contradictory Affidavits.|— W here the
.nlhd.ulh in answer to an application for
tiorari to remove the proceedings
in a prosecution under the Act 5 Wm. IV.
¢. 2, for non-performance of statute
labour, stated that the party had been
duly notified, the court made the rule
absolute in order to ascertain what the
notice was—the applicant in his affidavit
having denied nunu Ex parte FERr-
auson, 1 All. N. B, R. 663.

8. Crown Office Rules —
Grounps.]—Under the practice in British
Columbia, it is not necessary to state the
grounds on which the motion is made in
further detail than the form prescribed
by the Crown Office Rules when this is
adhered to.  R. v. McGreaor, 10 C. C. C,
313,

STATING

9. Copies of Proceedings—RreTURN ]
1t is the duty of school trustees to keep a
minute of their proceedings, and if the
original orders have been filed with the
clerk of the peace or assessors, copies
may be returned with the certiorari.
Ex parte Jocenyn, 2 All. N. B R. 637

10. Copy of Proceedings —Probucrion
Necessity or.]—Quaere, Whether a
party applying for a certiorari should

not produce a copy of the
before the justice, or
doing so. EX panTE
600,

proceedings
account for his not
\peLL, IS N, B, R

1. Crown Rules —CoyyissioNer. ] On
argument coming on after the coming into
effect of the Crown Rules Held, that
before the passing of those Rules a com-
missioner of the Supreme Court had ex-
press power to grant writs of eertiorari,
under Aets of 1874, ¢. 1, amending ¢. 89
R. 8. dth series, and the practice was
regulated by ss, 57 and 58 of the Prae-
tice Act.”  Recixav.Coxgan. 24N .85 1t
58;: REGINA v. KNG, 29 N, S, 1L, 62

12, Direction of
Grascow—No  Powen 10
Court oF ApPEAL AND REVISION
oF COMPANIES NOT DOING Business v
THE TOWN HELD BY PARTIES IN THE TowN, |

The Aet incorporating the Town of
New Glasgow empowered the corporation
to vote, collect

Writ NEw

Esrannisu

Costs

NTOCK

HESESS, receive, appro-
priate, and pay the monies required for
poor rates and all other rates, and con-

ferred upon the corporation all the

MI\\(‘I.‘
theretofore vested in the

Sessions, hl:mnl

Jury and Town Meetings, with power to
make by-laws substituting assessment
in lieu of statute labor, and to make all

rules necessary for the
conduet of the

court of the town,
mode of assessment

creating  and
police and municipal
and for regulating the
and levying the same,
and generally for all purposes conneeted
with or affecting the internal management
or government of the town :—Held, that
the corporation could not, under these
provisions establish a Court of Appeul and
Revision, with reference to assessments,
with power to administer oaths. Under
w of the Town of New Glasgow,

providing that all real and personal
property in the town should be liable to
taxation :—Held, that insurance and
bank stocks owned by residents of the
town, in companies not doing business
in the town, were not liable to assessment.
Where the assessment roll was amended
by the Court of Revision, a committee
chosen from the council pursuant to a
by-law, for the purpose of reviewing the
assessment, and the action of the Court
of Revision was confirmed by the council :

—Held, that a writ of certiorari, addressed
to the Court of Revision and the Town
clerk, could be sustained, though other-
wise if it had been addressed only to the
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Court of Revision. Per Sir William
Young, C. J., As some doubt rests upon the
form, the rule nisi, to quash the assess-
ment, &c., will be made absolute without
costs.  Fraser & Berw v. Towx or New

Grasaow, 1 R, & G, N. 8. R, 250

13. Directions of Writ to Parties having
no Judicial Duties to Perform —Scuool
I'rusree —Cosrs.|—It is a fatal objection
a writ of eertiorari that it is not ad-
dressed to parties having any judicial
functions to perform, and a claim to ex
ercise the office of school trustee cannot,
therefore, be tested by this writ.  Quashed

to

with costs. IN RE ASSESSMENT OF Jonw
CaMeroy, 2 R, & G. N.S.R, 177.

1. Harbour Commissioners — Piror's
CerriFicaTe.]—The  procedure in  the

Province of Quebee to quash a convietion
of the Montr rbour Commissioners
cancelling a pilot’s certificate is by cer-
tiorari to the Superior Court. ARrcanp
v. MoxTREAL HARBOUR COMMISSIONERS
{1 C. C. C 491

15, Intituling Papers.] —On application
for a certiorari to remove conviction of
one J. B., for selling liquor without li-
cense :—Held, 1. That the rule nisi was
properly intituled ““In the matter of
J. B.)" and that it need not state into
which court the convietion was to be
removed, this being sufficiently shewn
by the intituling it in the court in which
the motion was made. IN rE BARRETT,
28U C.R. 5

16. Judge in Vacation.]-A Judge of
Supreme Court may grant a rule
for a certior returnable in Term.
parTeE MeNELL, 3 All, N, B. R., 493.

17. Mistake in Name of Applicant—
QuasHiNg OrveR IN NEw CERTIORARL]—
Where the Christian name of the appli-
cant for a certiorari was misstated in the
writ, it was quashed, and a new certiorari
ordered to issue. ReciNa v. WATTERS,
6 All, N. B. R., 409.

18. Motions to Maintain and Quash
Writ.] —In a matter of certiorari an in-
seription alone is sufficient, and a motion
made by the petitioner to maintain the
certiorari, and another made by the re-
spondent to quash the certiorari, will both
be dismissed with costs as useless. Le-
VESQUE V. AsseLIN, 6 Q. P. R. 63.
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19. Motion to Quash Summary - Con-
viction—NEecessiTy ror Writ CER-
TIORARL]—On a motion to quash a sum-
mary convietion it was held, a writ of
certiorari should have been issued, and a
return made thereto. It is not sufficient
that on a habeas corpus application the
magistrate is directed to return the pro-
ceedings relating to the imprisonment.
Also the mere fact that the proceedings
are on the files of the court, does not give
the court jurisdiction to quash them
when they reach the files. It is the re-
turn to the writ made in due form which
gives the necessary jurisdietion to quash
the conviction. REX. v. MACDONALD,
5 C. C, C, 279.

OF

20. Necessity for Copy of Proceedings
sought to be Removed.]—Rule nisi for
certiorari discharged on the ground that
no copy of the original proceedings was
exhibited with the affidavits upon which
the rule was granted, and there being
no evidence that such copy could not have
been obtained nor as to what the pro-
ceedings were. EX PARTE EMMERSON,
1C.C.C. 156, 33 N, B, R. 42

21. Non-Compliance—(C'ONVICTION NOT

Provucep.]—Appeal from an order at
chambers to remove a conviction. The
affidavit on which the order was granted,

set out that “the defendant was served
with the paper writing or minute of con-

vietion . heing the minute or memo-
randum of the conviction or judgment
made . leld, allowing appeal,

that Crown Rule 31 was not complied
with, which requires production and proof
of a copy of the conviction itself, in the
absence of which there was no proof that
a conviction had been made. REGINA
v. WeLLs, 28 N, 8. R. 547,

Nova Scotia Liquor License Act—
ArFmAvIT.]—The affidavit denying the
offence set out in the information required
by see. 117 of the Liquor License Act of
Nova Scotia, 1805, is essential to the
allowance of a certiorari in relation to a
conviction undvr s'ml Act. I( GINA V.,
Bigerow, 4 C. . 337, 31 8. C. R. 128.

23. Objections Open.]—Held, that the
defendant having ﬁml the certiorari di-
rected to the magistrate who had con-
victed was estopped from objecting that
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the conviction was in reality made by  But this rule is not inflexible. It will be
three justices as appeared from the  sent back to the inferior court to be pro-
memorandum of conviction which was  ceeded with there, after it hus appeared
signed by them. Recixa v, Ssmyrn, 46 that the defendant had not good eause for
U.C. R, 442 removing it, and also when it appears from
the return that the court above could not

24. Objections to be Stated.]— A defend-  administer the same justice to the parties

ant applying for a certiorari to remove an
indictment from the sessions must shew
that it is probable the case will not he
I:nrly or satisfactorily tried in the court
below, and if difficulties on points of law
form the ground of application, they must

be specifically stated. In rE Kevvers
Axp Porter, 2 P, R. 102,

. Practice After Removal.]— A certi-
or issued on the 12th of April, 1

on notice of defendant to a police magis-
trate, to return a conviction for selling
liquor without a license. The writ was
returned on the 21st of May, in Faster
term, with conviction and recognizance,
and both defendants appeared by taking
out rules. The prosecutor then obtained
a rule nisi to quash the certiorari, and
for a procedendo to the police magistrate.

But up to this time there had been no
motion to quash the conviction :—Held,

that the proper practice is, that an ap-
pearance to the certiorari should be filed
in the Crown office, and the case set down
on the paper, so that either party might
niove for a convietion. That the defend-
ant was in default in not having moved to
quash the conviction, or set down the case
on the paper. Semble, that an affirm-
ance of the conviction l»\ the prosecutor is
necessary to obtain the costs, and further,
as this was not done, the court declined
to estreat the recognizance. A proced-
endo was awarded, it being thought more
advisable that the pnhu- magistrate should
enforce the convietion than the court
above. ReGiNA v. FrLanniean, 9 C.L.J
237.

26. Proof of By-law on Certiorari Pro-
ceedings.]—Where the original by-law
was not put in evidence before the con-
victing justice, it is not admissible to
prove it by affidavit on the application
for a writ of certiorari. REGINA v. BANKS
2 Terr. L. R. 81, 1 C.C. C. 370.

27. Remission of Record to Inferior
Court — Exceprions.}—The general rule
is that when a record of an inferior court
is brought into a superior court by cer-
tiorari and filed, it cannot be sent back.

as the court below, and there would be a
failure of justice if the record were not sent

mek,  ReciNa v, Zickniek, 5 C.CC,
380, 11 Mun, R. 452
26. Renewal of Application.|- When a

rule for a certiorari is discharged because

the affidavits are improperly entitled,
the application may be renewed on amend-
ed aflidavits, rarte Busnix, 2 All,
N B. Ri; 211,

20. Signature.}- writ of certiorari
must be signed by the prothonotary.

Reciya v, Warp, 21 N. S, R. 19,

30. Special Provisions in Act.}- A Judge
in vacation has no authority to make an
order to shew cause in Termi why o certi-
orari should not issue to remove pro-
ceedings under lln Act I'G Viet 3. Ex
PARTE InviNg, 2 All, N. B. R.

Hl6.

31. Summary Cause Brought up by
Certiorari on Ground that Judge of County
Court had Refused to Take Down Certain
Evidence — Orber Nist 170 SET ASIDE
Wrir — OrpeEr vor WRIT SHOULD ALsO
BE ATTACKED.]—A motion was made to
set aside a certiorari taken out in n sum-
mary cause tried in the county court, the
ground for the certiorari being that the
Judge had refused to take down certain
evidence, The court refused to amend
the minutes of the county court Judge,
but as to the certiorari, held that it was
safer and better that the rule to set it
aside should include a motion to set aside
the order for the certiorari as well as the
certiorari itself, With the consent of the

parties the rule to set aside the certiorari
was discharged with costs, Doy v.
GaLLant, 2 R. & G, N 8. R. 86, 1C. L.
\T., 567.

32. Where Rule Once Refused—Sucoxp
ArpLicATION — REFUSAL oF COURT TO
Hrar A SECOND APPLICATION.]— A motion
having been made for a certiorari and
refused, the court declined to hear a second
?{pplimtion. Ex parTE ABELL, 19 N. B.

2
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Writ of ~How ALLowep.]—Quaere,
whether, under the practice the writ of
certiorari should not have been allowed
in the first instance without any rule nisi,
QuEeN v. Warp, 20 N. S, R. S R. & G
108

VI. RETURN TO

1. Allowing Return to Be Amended
OrperING FurtHer CERTIORAR] A cer
itorari having issued to bring up the pro-
ceedings and order made in the case of an
insolvent debtor, the justices
stated in the return that the order was not
in their possession, the return was allowed
unended, by the justices stating the
substance of the order, if in their power
to do so, or if not, by stating how the
original order went out of their possession,
or what has become of it, or otherwis
that a further certiorari might issue. Ry

GiNA v. VamL, 5 AllL N. B. R. 165

confined

to !
to b

2. Attachment Granted for Refusal to

Obey Writ of Marrer TREATED As
Arreapy N Couvrr, Avrnovea Wert
Nor RETURNED INTITULING  AFFI

pavirs.|—A  writ  of certiorari  having
been issued out of the Supreme Court, to
the Chief Commissioner of Mines, the
Commissioner deelined returning or obey-
ing the writ, for reasons which the court
held insufficient, and a rule nisi for an
attachment was thereupon granted. The
rule was opposed on two grounds, the sec-
ond being that the affidavits upon which
the rule was granted were intituled in the
cause :—Held, Wilkins, J., dissenting,
that although the writ of certiorari had
not yet been returned, the matter was
already in the court, and therefore the
affidavits were rightfully intituled. In re
Crype Coan axp MiNning Company, 2
8. R. 56,

3. Conclusive Effect of Return.]—The
defendant having been convicted for sell-
ing liquor without a license, the deposition
returned to the court by the convicting
magistrate under the certiorari shewed
thet there was no evidence of a license
produced before him, while the affidavits
filed on the application to quash stated
that the party had a license in fact, and
produced evidence of it before the magis-
trate, who, moreover, himself swore that
he believed a license was produced, but

it was not proved or given in evidence
Held, that the return of the certiorari was
conclusive, and that the court could not
go behind it. REeEGiNA v. STRACHAN, 20
C.P, 182

i, Contradicting Return Use o1
Arravirs.]—The affidavits on  which
a certiorari was obtained eannot be refer-
red to, for the purpose of contradicting
the return. See ALLEN's NOTES TO TH?
IKinG v, Justiees or Yourg, C. Ms, 110

5. Conviction MiDWIFERY Re-
rurN - Witnour CeErtTiorani Cobs
Sk, 8881, It is the duty of a conviet-

Ing justice to return, not only the record
of a convietion, but also the depositions
and all the proceedings to the proper
officer of the High Court in that hehalf
apart altogether from Code See. 888, 2
Where that has been done without the
aid of certiorari the Court may look at the
proceedings on an application to quash
the conviction, and the court is justified
in assuming, in the absence of anything in
dicating the contrary, that the d positions
returned contain all the evidence taken in
the matter. 3. Midwifery is not surgery
or medicine within the meaning of the
Medical Profession Ordinance, see. 60 of
the N. W. Territories. R. v. Roxpeav,
9 C.C.C. 523, 5 Terr. L. R. 478

6. Evidence Rigur 1o Loox A7
Wuere Rervrsep with Wrir.] — Pro-
ceedings were taken before the Commis-
sioner of Public Works and Mines to forfeit
certain gold mining areas. They were
removed by eertiorari and a rule was taken
to set aside the forfeiture. The pre-
liminary point was taken that on certiorari
the minutes of evidence taken by the
magistrate cannot be received. An affi-
davit may be produced to shew what was
proved before the magistrate. Per Rig-
by, J.—where the statute, in a case like
this, says that the magistrate shall take
evidence, and he does so and returns it to
this court, I think we can look at it.
Counsel contended that where a convie-
tion is valid on its face you cannot go be-
hind it and look at the evidence. Per
McDonald, C.J.—That is new to me. Per
Weatherbe, J.—The practice is the other
way. QUEeN v. Enze, 4 R. & G., N.S.R.130.

7. Evidence Omitted.]—Semble, that if
material evidence be given before a magis-
trate, but unintentionally omitted from




121 CERTIORARI 1

his return, an amendment may be allowed
to supply it, but only with the concur-
rence of the parties, and of the witness by
whom the deposition was signed in the
correctness of the additions, but it eannot
be supplied by affidavit. Reciva v
MeNaxey, 5 PR, 438,

Where a ce

8. Evidence Required.]
orari simply requires a return of the
evidence, the magistrate need not return
the convietion or a copy of it.  REGINA v
MeNaxcey, 5 P R. 438,

9. Evidence Set Out.]- Where a magis
trate, on a summary trial, took no written
depositions, but the conviction returned
to a certiorari set out the evidence
Held, in the absence of anything to show
that there was any other or different
evidence given, that the return must be
taken to be a true and full statement.
Semble, that had there been proof of any
other or different evidence given, the
magistrate might have been required to
return it, or to amend the convietion by
setting it out. ReGiNA v. FLANNIGAN,
32 U.C. R. 593.

10. Imperial Statute SERVICE  ON
JusTices SUBRSTITUTED WARRANT OF
CommirveNT.]—The statute 13 Geo. 11,
c. 8 s 5, requiring six days previous
notice to convicting justice of motion for
certiorari is in force in British Columbia,
and service upon the justice of a rule nisi
for a certiorari though returnable more
than six days after service, will not be
treated as a compliance with the statute.
fnlln\\uuz Regina v. Justices of Glamorgan,
5T. R.279. The convicting justices after
service on them of the rule nisi substituted
and brought in on its return a good war-
rant of commitment, in place of that
objected to which was admittedly bad for
not following the convietion :—Held, that
they were (nlitlul to do so. l(r, CHARL
PLoskerr, 3 B. C. R. 484, 1 C.C. C. :

Reading Papers Returned with Writ
W hen they are Detached, but Evidently
had been Annexed to it.] ~Counsel in sup-
port of rule nisi to quash certain proceed-
ings of the Sessions for the County of
Halifax, in granting licenses for the sale of
intoxicating liquors outside of the city,
proceeded to read the writ of certiorari
and the papers sent up with it. Counsel
opposing rule, objected to the papers
being read, on the ground that they were

w~
~

detached and there was nothing to iden-
tify themi. The court allowed them to be
as they had evidently been annexed
to the writ., In we Liquonr

Covrnty or Hanrax, 1 R, & C,

NBR

257

12, Remedy for False Return.] The
only remedy for a false return to a certion
ari is by action on the case at the suit of
the aggrieved party, or hy eriminal in-

formation. ReciNA v, Anxowp, 8 (.1
I, Oce. N: 271.

13. Return By OXE oF SEVERAL
Justices. ] — A return 1o a writ of cer iojari

made by one of two convicting Justices
provided they,
custody,

having the record in their
and can return it, is a sufficient
REGiNA v, Lacoursiere, 8 Man

return
e before the court.
TurNER, 2 Han. N. B. R. 13

14. Return from Justice.]- A
from justices should
See Lorp v

15. Return of Proceedings Without Writ.
Wuerner PropeErLy Berore THE
Court WHERE IN ACCORDANCE WITH
STATUTE Copk Sec. 879-888,]—A con-
vietion drawn by the justices was returned
with a complete record of the proceedings
and filed in the office of the clerk of the
court of the Judicial District of Southern
Alberta. By sec. 888 of the Criminal
Code, it is provided that every justice be-
fore whom a person is summarily con-
victed, shall transmit the convietion to the
court to which an appeal is given, ete., and
sec. 879 provides the proper court to which
the return is to be made. It appeared

that the proceedings were returned under

sec. 888, There was nothing to show for
what purpose they were returned. and they
might have been returned and have been
properly on the files of the court under the
provisions of the said section.:— Held, per
Scott and Rouleau, J.J., that the return
of the justices being in compliance with
statutory provisions to the office of the
Supreme Court, the proceedings were there-
fore regularly before the court and could
be dealt with on motion to quash the
convietion, without the necessity of a writ
of u-mnr.m : Held, per Rich: irdson and
Wetmore, J.J., that a writ of certiorari was
necessary to rv[zulurl_\' bring the proceed-
ings before the court s as to entertain a
mmmn to quash. R. v. MoxaGuHan, 2
. 488, 5 Terr. L. R. 495.
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16. Return — Noxe oy Winr  Pavens VI Riaur ro.
SentT Back 1o Magisteares. | —Where no
return was made by the justices on a writ ENIDENCE OR FINDINGS OF FACT,
of certiorari direeted to them, the court INpiersENT,
held the objection fatal, refused to give 3. JUSTICE OF THE PEACE O MAGIS-
Judgment on the merits, and directed the PRATE
papers to be sent back to the magistrates, (n) Bias
to deal with as it might be thought best, (b) Jurisdiction
Mosner v. Doran, 3 R, & G, N8R, 184, L. MINISTERIAL OR JUDICIAL ACTS
5 Rev
17. Return Not Under Seal O nircrion.] ,: {{"\\,"'.‘I“ Vi ATERAL,
—A party appearing to support a con- 7. MiSeRLLANROUS CAlNS
vietion eannot object to the cause being
pro A with, because the justice's re-
tur the certiorari is not under seal.
Reagiva v, Oviron, PAILIN. B, R. 260
I8, Returnable, When Pracrice.)
By the practice of the court a certiorari 1. EVIDENCE OR FINDINGS OF FACT,

is returnable (unless otherwise ordered)
at the term next after that in which the
rule for it is granted ; and if not issued
and served before such term, it is too late.
ReaiNa v. Harsawman, Mich. T., 1872

19. Return Day Noxe iy Wrir or
Cerriorart.] —~Writ of certiorari quashed
and procedendo awarded where there was
no return day mentioned in the writ.
Devers v. Gavaza, 4 R & G, N.S.R167.

20, Summary Conviction — Wrona In-
FORMATION RETURNED ON CERTIORART
Arripavir o Magistrare EXpLaiNiNG

Crericarn, Error iy Dare.] The de-
fendant was convicted before a police
magistrate, for km-plnu lllln\u“mng l|1|l|nl
for sale, contrary to the provisions of the
Canada Temperance Act, he was also con-
vieted for selling liquor. The magistrate
also made an order for the destruction of
the liquor seized under a search warrant.
On the return to the writ of certiorari
the information by inadvertence was for
keeping for sale, instead of for unlawfully
selling ; an aflidavit of the magistrate
was read explaining that the papers in the
two matters had become transposed.:
Held, that the apparent variation between
the information, summons, and adjudi-
cation was satisfactorily explained, and

the convietion should be sustained :

Held, also that an error in the date of the
offence as set out in the information
returned with the writ where clearly a

clerical error, is not a ground for quashing
the convietion :—~Held, also, that an order
for the forfeiture of liquor seized under a
search warrant was based on an informa-
tion duly laid aceording to the provision
of 51 Viet. e. 34, see. 108, EX pPARTE
Cavanaan, 2 C, C, C, 267, 34 B.R: 1,

The right of

1. Cheese Factory Act.]
certiorari is not taken away
ing under the act to provide against f
in the supplying of milk to cheese and
butter manufactories, 51 Viet. ¢. 32 (0),
but even if it were the court would not be
justified in refusing to examine the evi-
dence to see if the magistrate had juris-
dietion. Rreaina v. Downing, 17 O, R,
GOSN,

. Coroner’s Inquisition.] - The impro-
|w| rec .-plmn of evidence is no Lm\nul for
a certiorari to bring up a coroner’s mqui

sition.  Regina v. Ingham, 5 B, &. 8. at
p. 280, specially referred to. |\l\.|\\ v
Sanperson, 15 L. J 325,

3. Evidence Rejected.] Held, that a

defendant is not entitled to remove pro-
ceedings by certiorari, to a superior court
from a pnlh (§ |ll'||!l\ll ite or a justice of the
peace after convietion, or at any time, for
the purpose of moving for n new trial for
the rejection of evidence, or beenuse the
convietion is against evidence, the con-
vietion not being before the court and no
motion made to quash it.  But held, that
even had the conviction in this ease been
moved to be quashed, and an order nisi
applied for upon the magistrate and
prosecutor for a mandamus, to the former
to hear further evidence which he had
refused, both motions would have been
dicharged, the magistrate appearing to
have acted to the best of his judgment,
and not wrongfully, and his decision as to
further evidence involving a matter of
diseretion with which the court could not
interfere. Rraiva v, Ricnanpson, 8
0. R. 651,
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Evidence Rejected. efusal to hear
witnesses for defence under 36 Viet., c.
43, (0). Certiorari not taken p
8. 35. See e Horranp, 37 U.

5. Evidence Rignr 10 Look ar ox
Cerrmiorare.] — Counsel contended that
questions as to the sufliciency of the

evidence below can be raised on certiorari

Per Righy In the Colonial Bank of

Australasia v. Willan L. R, 5 P.C., 417,

it was expressly held that the only purpose

for which you could look at it was to see

\\ln ther there wi |~ any evidence. QuerN
. Lyons, 5 R. \

N.B R, 201

(. Not Applicable.]  Circumstances such
as that evidence was improperly admitted,
that a full cross-examination of witnesses
was not allowed and that an adjournment
was improperly refused not going to the
Jjurisdietion of the magistrate, defendant’s
remedy is not by certiorari.  Grounds not
taken will not be considered.  ReciNa v,
McDosawp, 26 N.SC R, 045 Reqina v,
Hoane, 26 N. 8. R. 100,

Municipal Ordinance
Traver By-raw
Aaw — Costs,]
(R.O. 1888, ¢. 8

TRANSIENT
Proor or By-
The Municipal Ordinance
s. 08, s.-s. 31), authorizes
municipal couneils to y by-laws for “li-
censing, regulating and governing tran-
sient traders and other persons who oceupy
premises in the municipality for temporary
periods, and whose names have not heen
duly entered on the assessment roll in
respect of income or personal property for
the then current year, and for fixing the
sum to be paid for a license for exercising
any or all such eallings within the munici-

pality, and the time the license shall be
in force.”  The defendant was convicted
“for that he, the said defendant whose

name had not been entered on tl
revised assessment roll of the munieij

on, ete., within said municipality, was a
sewing machine agent, carrying on his
business, occupation and ealling as such

sewing machine agent without first hav-
lm:uhl.nm-:l a license to do so, contrary to
the provisions of By-law No. 25 of id
On an applieation for a
rit of certiorari it appeared from affidav-
its filed that the original by-

roduced before the convieting justice,

ut that neither the original nor a copy
was put in as evidence, and it was sought
to prove the by-law on this applieation
by affidavit : Held, 1. That the by-law
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could not he proved aflidavit on the
application for the writ of certiorari. 2
That therefore, the only means available
of ascertaining the provisions of the hy
law was by reference to the information
and  convietion. 3. That  the offence
stated in the conviction was not one
which could be ereated by o hy-law passed
under the above quoted clause of the
Municipal Ordinance, inasmuch us it did
not allege that the defendant was ' a
transient trader or other person oceupy-
ing premises in the municipality for a
temporary  period.” 4. That  costs  of
quashing n conviction on certiorari will
not be granted, unless there be misconduct
on the part of the informant or of the
Justice.  Ture Queen v, Basks, 2 Terr,
PR O

8. Question of Fact.]- A certiorari will
not in general be granted when the case
in the court below depends on a mere
question of fact. Lowp v. Tveser, 2
Han,, N. B. R. 13

9. Question of Fact Within Magistrate’s
Jurisdiction Not Reviewable.] A mugis-
trate’s finding upon a question of faet with-
in his jurisdiction will not be reviewed upon
certiorari, the |vmvvr procedure to open
up the conviction being by appeal. Tne
QueeNx v, Urquuarr, 4 C.C.C. 256, 20
Oce. N, 7.

Recorder’s Court Junrisprerion
Review or Jupemesnt.] Certiorari
does not lie to review the decision of the
recorder in a case in which he has juris-
diction, and the Superior Court will not
upon certiorari inquire whether his judg-
ment is right or wrong. Worr v. Wein,
{. Q. P. R. 430.

11. Removal of Cause from Inferior
Court GROUNDS Wanr or Juris-
DICTION Inweavranrry INovsTIcr.]

The only duty of a superior court, on an
applieation for certiorari, is to determine
whether the inferior court has acted
within the limits of its jurisdiction, and
whether it has complied with the pract
and prineiples of law, and it will not he
granted upon the latter ground if the
applieant does not shew that he has suf-
fered an injustice. Therefore, the appli-
cation will he dismissed and the convietion
of the lower court sustained when the
applicant alleges only that justice has not
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been done and the decision of the lower
court is erroneous, without alleging any
grave irregularity in the proceedings.
CARPENTIER V. Lapointe, Q. R. 25 8. (.
395.

12, Summary Conviction Fanure
10 Taxe Dowsx Evinexce v WririNG.|
~A summ ¢ convietion for assault was
quashed because the magistrates did not
tuke down the evidence in writing. DN
AuvLt v. Rommoa, 8 C.C.CL 501, 10 Q.R.,
S.C. 199.

13. Supreme Court of Canada IN-
QUIRING INTO MERITS.]—Applieation was
made to the Chief Justice of the Supreme
Court of Canada in chambers, on hehalf
of a person arrested on a warrant issued
on a conviction by a magistrate, for a writ
of habeas corpus, and for a certiorari to
bring up the proceedings hefore the magis-
trate, the application being based on the
lack of evidence to warrant the conviction.
The applieation was dismissed. On ap-
peal to the full court : —Held, the convie-
tion having been regular, and made by a
court in the unquestionable exercise of its
authority and acting within its jurisdiction,
the only objection being that the magis-
trate erred on the facts, and that the
evidence did not justify the conclusion at
at which he arrived as to the prisoner's
guilt, the Supreme Court could not go
behind the convietion and inquire into the
merits of the case by the use of a writ of
habeas corpus, and so constitute itself a
court of app from the magistrate's
decision. In re Treeanier, 12 8, C. R.
111

The only appellate power conferred on
the court in criminal cases is by s. 49 of the
Supreme and Exchequer Court Act, and
it could not have been the intention of the
legislature while limiting appeals in
criminal cases of the highest importance,
to impose on the court the duty of revisal
in matters of fact of all summary convie-
tions before police or other magistrates
throughout the Dominion. 1n.

Section 34 of the Supreme Court Amend-
ment Act of 1876, does not in any case
authorize the 1e of a writ of habeas
corpus granted by a Judge of the Supreme
Court in chambers ; and as the proceed-
ings before the court on habeas corpus
arising out of a criminal charge are only
by way of appeal from the decision of such

Judge in chambers the said section does
not authorize the court to issue a writ of
eertiorari in such proceedings ; to do so
would be to assume appellate jurisdiction
over the inferior court. In.

2. INDICTMENT,

1. Indictment.] - An indictment can-
not be removed by certiorari from the
court of general quarter sessions to the
Queen's Bench after verdict, even by con-
sent of the parties. REeGINA v, LAFFERTY,
9 U.C.R. 306.

2. Indictment.]—Nor from the assizes
after judgment pronounced for the pur-
pose of applying for a new trial. BrciNa
v. Smire, 10 ULCL R, 99 : ReciNa v.
Cranse, 11 U, C. R, 447,

3. Indictment AcquirraL.)—After
an acquittal case, the court refused a certi-
orari to remove the indictment with a
view of applyirg for a new trial or to stay
the entry of judgment so that a new indict-
ment might be preferred and tried without
prejudice. ReciNa v. Warrnier, 12 U,
C. R. 214,

4. Indictment AcquirraL.}—After
acquittal for nuisance a motion s made
for a certiorari to remove the indictment
with a view to new trial, no ground being
shewn by affidavit ; and the new trial was
moved for on the same day, being the
fourth day of term :—Held, that the certi-
orari, after acquittal, could not issue as of
course ; but that if it could, it would have
been unnecessary to move for a new trial
within the first four days of term. Re-
GINA v, Gzowskr, 14 U, C, R, 591,

3. JUSTICE OF THE PEACE OR MAGIS-
TRATE,

(a) Bias.

1. Grounds Taken in Rule to Quash
Writ Party CoxriNnep 1o THESE—
Norice 1o JusticE WHERE ACTING AS A
STATUTORY COURT — AFFIDAVIT REQUIR-
ED BEFORE Issue oF Wrir — Acts 1879,
c. 12, 8. 1, N. 8.— DISQUALIFICATION OF
MaGisTRATE THROT InTEREST.]—The
defendant was convieted before F. A,
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Laurence, stipendiary magistrate, pre-
siding in the town court of Truro, of sell-
ing intoxicating liquors contrary to law.
The stipendiary magistrate was a rate-
payer of the town, and received a fixed
salary as stipendiary, payable out of the
funds of the town, to which half the pen-
alty imposed became payable :—Held,
that the magistrate was disqualified by
interest from acting in the matter. But
see now Hth R. S, e. 109, The ground
as taken in the rule to quash the certior-
ari that the bond filed was irregular and
bad in substance and form —Held, that
under this ground the objection could not
be taken that a bail-piece should have
been filed instead of a bond. The certior-
ari was attacked on the ground that no
notice had heen given to the magistrate as

required by the Imperial Statutes, 13
Geo. 1I., e. 18, but no such ground
was taken in the rule :—Held, that this

ground could not be taken at the argu-
ment. Quwre, whether the rule requiring
notice applied to this case, where the
Justice acted as a special utory Court
and not simply as a justice of the peace.
The ground was also taken that the affi-
davit required by ¢. 12 of the Acts of 1879
(stating that the defendant had not sold
intoxieating liquors contrary to law, as
charged in the summons) had not been
made :—Held, that the statute did not
apply where the proceedings were coram
non judice :—Held, further, that in cases
such as the present, certiorari would
lie after judgment, notwithstandng the
general rule that in eivil cases certiorari
will not lie after judgment —Held,
furth«-r over-ruling Crawley v. Anderson,
1 N. 8. D., 385, that it is no objection to
the \\rn of certiorari that an appeal also
would lie. Tuveper v. Mureny, 3 R. &
G., N.8. R. 173.

2. Disqualification of Magistrate — Bias
RELATIONSHIP REFUSAL OF THE
Justice 1o Give Evipes -It is not a
sufficient ground to raise a reasonable
presumption of bias, that the neice of the
presiding magistrate happened to be the
wife of the assistant License Inspector,
who had no connection with the particular
yrosecution in question.  The prosecution
aving been carried on by the chief License
Inspector. The fact that a justice is a
ratepayer in the county in which he pre-
sides is no ground for disqualification.
Where it is sought to set a convietion
aside on the ground of refusal of the pre-
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siding magistrate to be sworn ¢
it must be shown that he was required
bona fide as a witness, that he could give
material evidence, and that the defendant
has been prejudiced. When the convie-
tion itself is extended at the time of
ml]mlu ation, it constitutes a suflicient

minute of adjudication " without any
other being made or entered. Ex ranre
FrLannacan, 2 C.C.C, 513, 34 N.B,R
326,

awitness,

(b) Jurisdiction.

Excrss
CE.J—
t of-
nee Act,

1. Canada Temperance Act
oF JumispierTion Finst Orry
Defendant was convieted of a fi
fence under the Canada Tempe
1878, and for such offence was adjudged
to pay the sum of £50.00 and costs, and if
the said several sums were not paid forth-
with that the same be levied by distress
and sale of the goods and chattels of de-
fendant, and in default of sufficient distress
that defendant be imprisoned in the com-
mon jail for the space of three months, un-
less the said several sums and all costs and
charges of such distress and of the com-
mitment and conveying of the defendant
to jail be sooner paid :—Held, that the
.-un\'irliun should not have gone further
than to impose the fine and costs, leaving
subsequent proceedings in the matte:

ora
further application to the same or another
Justice.  Quiere, whether imprisonment

could be awarded in such a case for a first
offence. Queen v. Org, 20 N.S8 R.
8 R. & G) 426, 9 C.L.T. 119,

. Canada Temperance Act — Inpri
ME \1 IN Deraver oF Paymest or F
Held. th: . 872 of the Criminal Code
gave a justice authority on a conviction
under the wda Temperance Act to
adjudge imprisonment in default of pay-
ment of the fine, and that it was not nec-
essary to adjudge the fine and costs to be
levied by distress first, PARTE (As-
soN, 2 C. C. C. 483, 34 N. B. R. 331.

se¢

3. Canada Temperance Act, 1878
PeNALTY IN EXCESS OF THAT AUTHOR-
1ZzEp BY Acrt—Morion o Avexp Cox-
vierion—ConstrueTion  oF Secs. 117
TMPRISONMENT IN DEFAULT OF
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Disrress- Iweerian Acr 13 Geo. 11
c. I8, not N Fonce Here—-Owmecrion
By SussTANTIVE  Morion,] —Defendant
was convicted for unlawfully selling in-
toxicating liquor contrary to the pro
visions of the Canada Temperance Act
IS7S, and adjudged for such offence to
forfeit and pay the sum of $100, and also
to pay the prosecutor $7.10 for his costs
and if such snms were not paid on or
before a day appointed, it was ordered
that the same should be levied by dis
tress of the goods and chattels of the
defendant, and in default of distress, that
the defendant should be imprisoned for
the space of two months, unless such
sums were sooner paid :—Held, that the
conviction, if for a first offence, was bad
on the ground that the penalty imposed
was in excess of that authorized by the
Act, and if for the second offence, on the
ground that it was made in the absence
of defendant and without notice. A
motion having been made to amend the
conviction under the Aet, sections 117
and 118, by reducing the amount of the
fine :—Held, that the power of the court
to make such amendment was taken away
by the words of the section 117, * pro-
vided there is evidence to prove such
offence and no greater penalty is imposed
than is nuthorized by =uch Aet.”" Also
that the latter part of sec. 117 must be
read as if the words * for the offence
charged "' were added. The magistrate
making the conviction having imposed
two months imprisonment in default of
distress Held, that his jurisdietion,
so far as related to the trial and convietion
ceased when he made the convietion and
imposed the penalty, and that he had no
authority at that time to fix any term
of imprisonment until after the return
is made and he knows the amount re-

maining unpaid. Regina v, Hyde, 9
E. C. L. & E. E. 305 distinguished. QUees
v. Porter, 20 N. 8. R. (8 R. & G, 352),
9C.L T 57

{. Finality of Magistrate’s Judgments
Power to Review—No FEvipexce
Jurisoierion Liirep As 1o Crass oF
Persons— CoLtaTerAL Facr NECESsARY
ro Jurisprerion, | —Plaintiff  contracted
with one Feltmate, who professed to be
the owner of a vessel, to sail her as master
at a stipulated rate of wages.  After lapse
of six months, Feltmate, who had up to
that time been on board, left the ship,
and plaintiff discovered that he was not

the owner, the possession of the ship

having been demanded by the defendant,
owner.
it for

Plaintiff  then sued
f wages as master, before
the stipenc magistrate, under the
Canadian  Statutes  of 1873, ¢. 120
2 and 39, which enable a master to sue
for wages due him, not exceeding $200 :

Held, that the stipendiar © had no juris-
dietion, and that the judgment could be
reviewed on certiorari.  MeDonald, . .,
mnd Righy, J.. dissenting Per Thomp-
son, J.. and Smith, J,, that there was no
evidence of a contraet unon which the
action could be based. Per Weatherbe,
J., that the ease came within the prin-
ciples as to a jurisdietion given to try
es hetween persons « f a specified class
or classes, and the magistrate had no
evidence of either of the two classes suing
and heing sued respectively in this ease.
In this case there is a elaborate
discussion of the eases in which certiorari
will lie to remove proceedings before in-
ferior courts where the decision of such
courts is made final hy statute. Hawes
v, Hara, 6 R.&G. N SR 42, 6CL.T. 140,

the re
defen

5

[

most

5. Magistrate not Qualified.] The only
evidence offered in proof of an objection
that the magistrate before whom the
recognizance in this case had been taken,
was not properly qualified, was a certifi-
eate, purporting to be under the hand and
seal of the clerk of the peace, that he did
not find in his office any qualification
filed by the magistrate :—Held, insuffi-
cient. Recina v.Wwirg, 21 ¢, P, 354

i. Magistrate no Jurisdiction. Held,
nat  the defendant appearing on the
evidence retorned, to have bona fide
wserted a elaim to the land which he had
enclosed, it was not a proper case for the
adjudieation of the mayor of B., under
g%, 72 or 185 of 12 Viet. ¢. 82, and that
consequently the mayor's summary con-
viction of the defendant under that Act,
might be quashed by certiorari. ReciNa
v. Tavror, 8 U, C. R 7

7. Summary Conviction —~HevrinG rwo
OFFENCES REesErvING JUDGMENT IN
Oxe.]—Application  for certiorari ras
made on the ground that the magistrate
heard two informations for two similar
offences, reserving judgment until t e
second case was concluded :—Held, that
the convietion was invalid. Where shewn
that the magistrate was governed in his
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the evidence adduced
e. Rex v. SiNg,
9 B. C. R. 254, 22 Oce. N.

ion solely hy
in each respective
C. C. 158,

8. Temperance Act —~ABsENCE OF JURIS-
picrion. | —Semble, that .lllhmu:h the
Temperance Act of 1684, 27 & 28 Viet.
c. 18, 5. 36, takes away the right of cer-
tiorari and appeal, a certiorari may be had
when there 1s an absence of jurisdiction
in the convieting justice, or a conviction
on its face defective in substance but not

otherwise. IN ke Warrs, IN ne Enxery,
5 P. R. 267.
1. MINISTERIAL OR JUDICIAL ACTS

Administrative Act.] —Certiorari does
not lie where the act is administrative
or legislative exercise of authority but
lies only to inferior courts and officers
exercising judicial funetions. e Town
Covxer, oF NEw Grascow, 1 C.C, €, 22,
30 N. 8. R. 107.

2. Applies only to Judicial Proceedings
Towx Cot vern. ] —Certiorari only lies to
inferior courts and officers  exercising
judicial functions, and the aet to be re-
viewed must be judicial in its nature,
not legislative or ministerial. The action
of the council of an incorporated town in
passing a resolution looking to the better
enforcement of the Canada Temperance
Act, and providing for a division of the
fines to be imposed, with volunteer in-
formers, is a ministerial not a judicial aet,
and certiorari does not apply. IN ne
Towx Covxcin orF ¢ Grascow, 30
N. 8 R. 107.

3. Assessment Roll — Retvry
FAULT—PROCEEDINGS FrROM MINisT
CHARACTER SUpERSEDING  WRiTs  TMi-
PROVIDENTLY Issvep.] —A writ of cer-
tiorari was directed to the road commis-
sioners of district 17 in the municipality
of Halifax, to remove the record of the
assessment roll of said district assessing
the inhabitants for road taxes, and the
return made to the county treasurer of
persons who had made default. A writ
was also directed to the stipendiary
magistrate for the county to remove the
record of a return of defaulters who had
not paid or commuted their taxes, and
the warrant of distress issued by him

134

thereon. There was a motion to quash
or set aside the assessment roll, the war-
rant of distress, ete. It appeared that
the allowance of the writ had not been
opposed, and there was no motion to
set uside the orders, or to quash the writs
or either of them. The amount of the
tax was fixed by law, the value of the
property by the county and
the rate of assessment by the county
council; and the stipendiary magistrate,
in issuing his warrant of distress against
defaulters, was not ealled upon to exer-
cise any judicial function Held, that
the proceedings were of a purely minis-
terial character, and were not a proper
subject for certiorari Held, that the
process having improvidently issued, the
court had power of its own motion to set
it aside, and that, in the cireumstances
appearing the writs should be superseded
and the returns thereto taken off the files
of the court.  The affidavits filed shewed
an intention to attack the legality of the

ASSOSSOTS,

formation of the distriet under Acts of
1900, ¢. 23, nnl the appointment of the
commissione Held, that this conld

not be done in this form of proceeding
Rex BT AL, CormN v. PEveriL, 36 N, S,
Reps. 275.

{. Commissioner of Mines.| (Certiorari
to the Commissioner of Mines will lie
to remove proceedings relating to the
forfeiture of areas. His functions under
the Act in this behalf, and probably in
others, are of a judicial and not merely
ministerial character. One test of this
is the diseretion with which he is clothed
to decree or not to decree forfeiture in
certain another that the appeal
from his decision is to the Supreme Court.
Weatherbe, J., and Graham, E. 1., dubi-
tantibus, as to whether he does not merely
aet as a judge or as a landlord.  REeciNa
v, Cauren, 23 N, 8, R, 347,

5. Judicial and Ministerial Acts -WiLL
Nor Lie to Remove ProceepiNGs
PureLy MivisteRiAL —WHEN OnipcTioN
MAY BE TAKEN —Vomn ProceepiNgs—
Issving WarranT Acainst Rean Es-
TATE OF NoN-Resmext Mivors Wrrnour
Orper or Covxry Covrr Jupae—Con-
SOL. STAT, CaAp. 10, 8.-8, 17, 74, 75 AND 77.]

The issuing of a w rrant hy the secre-
tary of the municipality under the 74th
section of chapter 10 of the Consolidated
Statutes, to sell the real estate of non-
residents for the purpose of collecting
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the amount of an assessment against them,
is not a judicial act, and the court has no
]Ill\\i’l‘ to grant a certiorart to remove
the warr The objection that the act
of the secretary is a ministerial and not a
Judicial one, may be taken when showing
cause against the rule to quash the war-
rant. Semble, the issuing of a warrant
under Consol. Stat. eap. 100, &, 77, against
the real estate of non-resident minors
under an assessment made against their
guardian without the order of the County
Court Judge, as provided i =, 17 is bad

REGINA v. S1tvpsoN, 20 N. B. R, 472

6. School Rates—JupiciaL Act An
application to bring up by writ of certiorari
the school rate fixed by the trustees of
the section, was granted. IN rE Caps
BreroN Scuoon Secrion No, 121, 24
Oce. N. 95

7. Senate of University.] A certiorari
is only granted to bring up the judicial
acts of some inferior tribunal I'he acts
of the Senate of he University of New
Brunswick in dismissing one of the pro
fessors are not judicial acts, and therefore
not subjected to be reviewed by this
court. EX parTE Jacos, 5 All. N.B.R.153

S. Warrant of Commitment—Proren
Procepure to REview—Haneas Cor
rus. |—Where a convietion itself is good
the fact that the commitment is bad does
not invalidate the conviction. The com-
mitment is not a judicial but merely a
ministerial act, and is not a proceeding
which can be brought up on certiorari

Ex parte BeErmiN, 10 C. C, C, 65

5. REVIEW OR APPEAL.

1. Appeal Pending from Order Granting
Writ—MotioN 1o QuasH.]—A conviction
was entered against the defendant under
the Canada Temperance Act and a for-
feiture of the liquor ordered. On an
application for certiorari an order was
made to bring up the forfeiture order;
on the return, the conviction was also
included :—Held, on a motion to quash,
that pending the determination by the
Court of Appeal whether the order nisi
could be sustained, and the record shown
to have been legally removed into the
higher court, the nmnnn to qus |~l| ~I|<n|lnl
not be heard. R. Ih TRLBURT, 2 C. C. C
331, 26 N, S. R. I’{ 7N. 8

2. Appeal, right of, not Exhausted
Summany Cavse—No JURISDICTION 1N
SvereMe Courr 1o ReE-HEAR ON CER-

r1orRARL]—Defendant, in a cause in the
City Court, filed and served his grounds
of defence unsigned. The magistrate

after the plaintiff had been sworn, de-
cided that the grounds were insufficient
ind directed judgment by defaunlt to be
entered. Defendant brought the cause
up by writ of certiorari Held, that an
appeal lay from the judgment below, and
further that nothing could be done with
the cause under the certiorari, as the
matter was a summary one and the sum
mary jurisdiction of the Supreme Court
had been taken away. Per Young, C. J.,
we have always held that certiorari does
not lie when there is an appeal. Lacar
v. Carey, 1 R, & G., N. 8.R. 49

3. Assessment—\WaTER COMMISSIONERS
or 81, Joun. | —Certiorari refused to bring
up an assessment of the Water Commis-
sioners of St. John under the Act 18 Viet
¢. 38, though the certiorari was not taken
away by the Act.  An appeal to the com-
mon counecil being given to persons ag-
grieved by the assessment EX pARTE
Nowniy, 6 All. N, B, R. 141

1. Bail—DEgFECT IN—ALLOWANCE OF
Wit AvrectEp BY RiGHT OF APPEAL,
or WaNT oF JURISDICTION TO INQUIRE
INTO Faers ANEw—ORDER FOR MUST
sHow Jurispierion—IvpeEriaL Acr, 13
Geo. 11, e. 18, WHETHER APPLICARLE
10 THIS PROVINCE—QUEEN v, McFADDEN,
6 R. & G, 426, Reviewep.|—A writ of
certiorari was issued on bail taken, not
as prescribed by the statute, ““ to respond
the judgment,” but upon a condition for-
bidden by the statute, viz., that the
rendering of the body should exonerate
the bail Held, that the writ ought not
to have been issued :—Held, further, that
the writ should not have been allowed as
there was a right of appeal existing in the
court helow, of which the defendant had
not availed himself, or accounted for his
failure to do so; and also as the summary
jurisdiction of the Supreme Court had
been taken away, so that the facts could
not be inquired into anew or the case
satisfactorily disposed of. Also, that the
order allowing the certiorari was bad,
as not showing on the face of it the facts
necessary to give jurisdiction to the com-
missioner by whom it was granted, and
that the objection was sufficiently taken

S —— S s S ute
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in the notice of motion to set aside the
writ when it stated that the order for the
writ did not show on the face of it that
the commissioner who granted the same
had  jurisdiction to grant the same.
Quiere, whether the Imperial Aet, 13
Geo. 11 eap. 18 applies to this Province
QueeN v, McFappen, 6 R. &G, N. 8. R
426, WarLtace v. King, 20 N, 8. R. 283

5. Conviction Good on its Face.| —~Whe
ther court will go into facts on certiorari
where right of appeal to General Sessions
has been taken away by statute. R, v
Hugues, 2C. C. C. 8, 20 0. R. 179

6. Conviction —Aprear.] -Where a de-
fendant, having been convieted of evading
toll, appealed to the quarter sessions
where he was tried before a jury and ac
quitted, this court refused a certiorari,
to remove the proceedings, the effect of
which would be to put him a second time
upon his trial. STEwaRT v. BLACKBURN,

25

5 U.C. R. 16,

7. Conviction Quashed.] -A. engaged
B. and his hired man C. to build a house
for him, and agreed to pay B. his ordinary
wages, and 81 per diem for C. A, making
default, was convicted before a magistrate
under the Master and Servant Aect, and
ordered to pay B. $15.50 for (s, services
A. appealed, but the wppeal wi l\d(llﬂ!ll"l‘t]
to .Illlr(lli' sSess1on \\hl'!l |h(' “ll\ll‘lllll
was quashed. B. then obtained a sum-
mons to shew cause why a l('lllnllrl
should not issue to return the order quash-
ln‘~ the conviction, &e., in the Queen's
bench :—Held, that the J]tpllumt had
a right to the certiorari; but, semble,
that the proceedings to reinstate this
conviction were unnecessa IN RE
Dovie axp McCvmser, 4 P. R, 32,

8. Conviction \m»r\l,\ Conviction

Appeal under 38 Viet., 11 (O)—De-
lay—Transmission of P n]wu Return of
Certiora Duty of justices of the
peace. See ReciNa v. Spavewn, 38 U,
C. R. 557.

g

9. Conviction — Arppear.]—Where a
conviction confirmed on appeal to the
sessions, was brought up by certi i
contrary to 32 & 33 Viet », 31,8, 71 (D)
as amended by 33 Viet, c. ‘.’7. 8 2
which enacts that in such case no certior-
ari shall issue :—Held, that the court
could not quash the conviction (the case

being one in which the magistrate had
Jurisdietion), though it was eclearly bad
and no motion had been made to 4||||~l|
the certiorari. Recina v. Jouxson, 30

10. Conviction ArpeaL.]—Notice of
appeal _iven, but insufficient Certi-
orari therefore not taken awny. ReciNa
v. Caswerr, 33 U7, C.R. 303

11. Conviction ArreaL Fauing
OwinG 1o REFUSAL OF JUSTICE TO MAKS
ReTves Ricur 10 CERTIORARL)

Where through the failure and refusal of a
justice to file a return of the proceedings
hefore him, an appeal proves abortive,
the court will grant certio notwith-
standing that an appeal had been given,
owing to the execeptional circumstances
of the ease,  Ex pante Cowan, 9 C. C.C
151, 36 N, B. R. 503

12. Illegal Adjudication ArreaL.]
The divisional court of Queen's Bench
has power to quash a conviction for an
illegal adjudication of punishment, al-
though it has been appealed against and
affirmed in respect to such adjudication ;
and s. 71 of 32 & 33 Viet., e. 31 (D) does
not take away the certiorari in such a case
McLertan v. MeKinzox, 1 O R, 219

13. Improvidently Issued APPEAL
Nor TakeN it R. 8., c. 21, s, 61
Scuoor, Powgrs oF TrRusTEES TO CALL

SpeciaL MEETING.|—Section 34, sub-sec-
tion 8, of the chapter of the Publie Instrue-
tion, 4th R. 8., cap. 32, provided that it
should be the duty of the trustees to eall
a special meeting of the section,due notice
being given by the school or otherwise, for
the purpose of, ete., and for any other
necessary purpose. Section 37 required
the trustees, upon the requisition of a
majority of the ratepayers, to convene a
special meeting of the ratepayers for the
purpose of voting money or adding to any
amount previously voted t the annual
meeting of School Section 29 the money
required for schools was not voted, and
the meeting instructed the trustees to eall
another meeting for the purpose, which
they did, but acted under the impression
that the meeting must be called under a
requisition, as provided by see. 37. The
matter was brought up by certiorari, and
a rule nisi taken to set aside the assess-
ment, the affidavits on both sides being
drawn on the assumption that the meeting
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be called under section 37
requisition from a majority ol
Held, that no such requi
, that the trustec
could call the meeting of their own motion,
and that, whether the requisition was sigi
ed by a majority of ratepayers or not, the
action of the meeting was legal and valid
Per MeDonuld }J., there is another view of

the case which futul to the

tion w nece ry

certiorari
and that is that it w

not issued in o
cordance with the law which governs such
cases. 4th R.S., e. 32, s. 54, provides
that moneys voted in default of pay
ment of the same shall be collected under
and by virtue of 4th R. 8., ¢. 2 T'hat
chupter gives u remedy to the party
aggrieved by appeal to the sessions, lut
provides (c. 21, 8. 62), that such appeal

shall not delay the collection or recovery
um assessed upon the appellant
I'he policy of the statute is to enforce the
immediate payment of the money
in both cases, giving the appellant the
right to have the money restored to him if
he be improperly assessed. But in this
case that policy and the plain meaning of
the law sre defeated when, by issuing n
writ of certiorari, the collection of the
money is stopped by a few in number
The remedy by removing cases of
ment to this court hy certior
by ¢. 21, 5. 67, but not at t
manner in which is is s
my mind it is clear that
instituted these proceedings

of the

nssessed

P
ri is given
he time or in the
here. To
parties whe
should, if

resorted 1o the

aggrieved, have remedy
of appeal given by ¢. 21, s, 61 of R. 8
“without prejudice,” to the whole or any
part of the assessment I'his view of

the law, if I 1ecolleet aright, was taken hy
the court in the exse of s certiorari. I
re School Section 42, 3 N. 8. D, 122, I
RE SCHOOL Seerion, No, 20, 3 R, & (
N. 8. R 207

14. Improvidently Issued \PrEaAl
Nor Exnavsren 3ep R.N, . 45, s

67 ASSESSMENT CerTioranr.}

Where every material fact in the affidavit
upon which a certiorari was founded was
ived in the the other

ne; fidavit on

side -—Held, that the certiorari must bhe
quashed, Where the grounds of an
appeal from an assessment are simply

matters of detail, the appeal should be
primarily to the court of sessions, and
resort should not be had to the Supreme
Court by certiorari in the first instance.
The court of sessions has power to set

issessient where it manifest-
been irregularly and

side a whole
Iy uppears that it he

therefore illegally mede | (3
MENT ScHooL RATe, Secrion 42, Axn
coNisH, 3 N. S, D, 122, K

15. Insolvent Act of 1869 A demand

made upon a debtor under section 14

s
of the Insolvent Act, 1864, requiring hin
to make an assignment of his estate and
efiects for the benefit of his ereditors
The debitor presented a petition under
section 15 1o the County court Judge,

decided that the
nd ordered that

upon hearing which he
demand was inoperative

no further proceedings Le taken Held
that as there was un appeal from the
Judge’s deeision, a certiorari would not lie
to remove the proceedings. FX parTE

I'nowas, 2 Han. N, B, R. 163

16. Nature and Grounds No Arrral.]
A statute providing that there should

Le “no appenl’ against conviction

Held, not to tuke away the right of certi-

orsri. REGINA v, Vroomax, 3 Man
L. R. 509,
17. Not Granted When Appeal The

Proper Cours Ihe court, in the exer-
cise of its diseretion, will 1efuse to grant
certiorari if, upon the affidavits in support
of the application, it appears t the
ground alleged for it is most properly the

ject of appeal. Tue Queex v. Hegr-
rrLL, 3 C.C.C. 15, 12 Man. L, R. 198,
599
5t

18, Null Proceeding CERTIORARY

Waere xo

for certior

Arreal On an application
1 1o remove the matter of
decree of the Probate Court, it was ol
ected that certiorari could not be had

hecause the decree read in favor of the
applicant Held it us the decree was
1 nullity for want of jurisdiction, there was

quently certiorari was
relief REGINA v.
30 N.S.R. 1.

no appeal, cor
the proper
Foster, Fstate of

means o
Eason,

19, Objections that Writ not Directed
to Persons Exercising Judicial Functions

SvpsTANTIVE MOTION RicuT oF
ArPEAL TO BE CONSIDERED WHEN GRANT-
ing Writ RuLe 1o Quasn AN As-
SESSMENT IRREMOVED INTO THE SUPREME
Covrr BY CeErRTIORARL]—The assessment
had been appealed against on the ground
that it was too high relatively to others, to
the court provided for by sec. 10 of the
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by-laws of the town of Windsor, and by
that court confirmed. The assessmer
was afterwards confirmed by the town
council.  Counsel contended that this w

not a cuse lor a writ ol certiorari
the matter complained of did not arise
from the exercise of judicial funetions
Per McDonald, J.— Should not that point
be made the subject of a substantive
motion I'he ohjection was raised that
an appeal should have been tuken from
the assessment of the others as too low.
Per McDonald, J.—Can we review the
assessment of the others, who have never
been brought before the Court of Appeal ?
Per Wentherbe, J.—I do not see that the
appeal is an estoppel. It is always
proper to consider the fact of a right of
appeal existing when granting a writ of
certiorari, Rule discharged with
Wigains v, Towx or Winpsor, 3 R.
G 256.

hecause

COSstls

and

20. Proceedings Before Police Magis-
trate, St. John.|— A conviction before the
police magistrate of 8t. John for a breach
of the by-laws of the corporation cannot
be removed by certiorari, the provisions
of the 36th and 37th sections of the Port-
land Police Act, 11 Viet,, e. 12, by which
the certiorari is taken away, and an appeal
given being incorporated in the 8t. John
Police Aet, 12 Viet. I8, EX panre
Haruey, 5 All, N, B, R. 264,

21. Province of Quebec APPEAL TO
CrowN SoE or Covrt or Iking's BENen

A writ of certiorari was issued to have
reviewed a decision of a recorder Held,
that certiorari would not lie where there
ippeal from the decision of the
Inferior Court to the Crown side of the
Court of King's Bench. O'Snavanyessy
v, Crry oF MonTrREAL, 9 C.C.C, 44, 6
P.Q. R. 287,

18 an

22, Provision in Statute for Appeal
DiscreTion as 1o CErRTiorari.] —Where
a statute provides a remedy by way of
appeal from a convietion, certiorari not to
go unless in exeeptional circumstances,
parTE Ross, 1 C.C.C. N.B
R. 80.

153,

23. Quashed INSUFFICIENT GROUNDS
AND NO RETURN Rigur oF ArprrAL
Must BE Exuavstep.]—Writ of certiorari
quashed, the affidavit on which it was issu-
ed not disclosing sufficient grounds and
there being no return to the writ. Per

DeBarres J—We have decided tl
party having m

' 1
opportunity to appeal

must avail himeell of it, and, it he does not,
certiorari will rot lie. Tue Towx ox
Prerov v MeDoxarn, 3 R.&GUN S R334 .

24. Recorder’s Court REMOVAL OF
CoNvICTION EMEDY BY Arrean
be granted to
a conviction or order of a recorder, wha
there is an appeal to the Court of King's
Bench on its criminal side. O'Spavan-
NESSY V. Rrecorper's (' 6 QPR
287, 9 C.C.« 11

A certiorari will 1 1CmOve

Remedy by Review.|— W Lere o mode

of reviewing the judgment of an Inferiox
Court is pointed out by stat he court
will not grant o certiorari except under
exceptional — ¢irey mstances Where o

purty has elected his mode of appeal by
wpplying for o review. and an
decision hns been had, the Court will not
grant a certiorari ; the party must o1 ‘de
by the decision of the tribunal he has

adverse

elected. Ex pante Winsox, 1 P & B
N.B.R. 27
26. Remedy by Review.]- Where a

Judge grants a rule nisi for a certiorari,
the Court will entertain the motion

although the party complaining might
have proceeded in o summary way by
review. Ex parte Wpsox, 1 P, & B
X B R, 2%

27. Review of Decision of Inferior Court
Grovsns.}—There is no appeal to the
Superior or Cirenit Courts I-‘\ way of
certiorari from decisions of courts of
nferior jurisdiction, on the ground of
maul juge, or where the Judge of the lower
court has failed to properly appreciate
the evidence. CALVERT v. Perravir,
Q. R. 26 8.C. 04,

28, Right to Nor ENTITLED TO As
Marrer or Rigar.]—Where an appellant
is afforded a complete remedy hy appeal
and no oceasion exists for a resort to
certiorari, he is not entitled to demand
certiorari as a matter of course. R
RuGeres, 7 C.C.C, p. 106, 35 N.S. 1

a7.

B
)
!

20, Sessions ArreaL.}—Held, that
though not expressly so enacted 49 Viet.,
¢. 49 (D), is retrospective in its operations
and applies to convictions whether made
before or after the passing of the Aect,
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and that under s. 7, the right to certio
is taken away upon service of notice of
appeul to the sessions, that being the
first proceeding on an appeal from the
conviction. ReaiNa v. Lyxen, 12 O, R
372.

30. Sessions Arrear) - The defend-
ants having been convicted by police
magistrate of an offence against the pro-
visions of (. 8. C. ¢. 95, appealed to llu-
quarter sessions, and the convietions were
affirmed.  Defendants now applied for a
certiorari to  remove the convictions,
notwithstanding that 32 & 33 Viet., ¢
31, s. 2 (D), as amended by 33 Viet.,
2 (D), expressly akes aw: v the
ngln to certiorart where there has been
an appeal to the Held, that
where the magistrate has jurisdiction over
the offence charged, and the right to
certiorari is taken away, the court cannot
examine the evidence to see if the magis
trate had jurisdiction to conviet, and the

sessions :

certiorari was refused. ReciNa v. Scorr
10 P. R. 517
Sessions ArrEAL.}—Quwre, whe

ther the right to a certiorari was taken
away by an appeal to the quarter
ReGiNa v. Searnawm, 8 O, R, 570

32. Sessions.]—In the case of a convie-
tion for an offence, not being a crime,
affirmed on appeal to the sessions, the
writ of certiorari is not taken away by
38 Viet.,, e. 4 (0). In we Bartes, 40 |
C. R. 284,

33. Sessions APPEAL ReigcTioN
oF Evipexce.]—The defendant was con-
victed by two justices of the peace under
the Weights and Measures Act, 42 Viet.,
e. 16, 8. 14, 8.5, 2 (D), as amended by 47
Viet. e, 36, s.-s. 7 (D), of obstructing an
inspector in the discharge of his duty, and
was fined $100 and costs, to be levied by
distress, imprisonment for three months
being awarded in default of distress. At
the hearing hefore the justices the defend-
ant tendered his own evidence, which was
excluded. The defendant appealed to the
quarter sessions, and on the appeal again
tendered his own evidence, which was
again excluded and the conviction af-
firmed. On the motion for certiorari :

Held, that the conviction having lwvn
affirmed in appeal certiorari was taken
away except for want or excess of

jurisdiction, and that there was no such
want or excess of jurisdiction, inasmuch

the quarter sessions
had jurisdietion to determine whether
the defendant’s evidence was admissible
or not, and that such determination, even
if erroneous in law, could not be reviewed
by certiorari. ReGiNA v. DussiNg, 14
). R. 52.

as the justices and

34. Summary Conviction APPEAL
Sec. 897 Cope.]—Criminal Code sec. 807
does not refer to certiorari proceedings but
to appeals to the court of the General
Sessions of the Peace. RuciNa v, Hengy
Granam, 1 C,C,C, 405, 29 O, R. 193.

Stated Case APPEAL FROM DE-
CISION OF SINGLE JupGe ny RuLe Nisi)
Defendant was convicted for an infrac-
tion of the Indian Aect, and obtained a
under sec. 900 of the Code
electing to go hefore a single Judge.
The conviction being upheld, application
for a rule nisi was made and granted
Held, by the full court that the motion
was in effect an appeal from the decision
of a single Judge upon the case stated,
and no such appeal is contemplated by
the provisions of the Code; that the
grounds for the motion were the same
as on the stated case, and were therefore
res jud t. v. MoNnagHAN, 2C.C.C
188, 5 Terr. L. R. 495.

stated ecase

36. Summary Conviction Junispice-
TION UGHT oF ApPEAL.J—The court
will not refuse to grant a certiorari, in the
exercise of a sound judicial discretion,
wise the defendant might have had
a right of appeal to the County Court, or
moved to quash the by-law under which
the conviction was made. R. v. TRAvES,
10 C.C.C. 63, 7 B.C. R, 48.

hec

37. Summary Convictions Act (Ont,)
No ApeQuaTE REMEDY BY APPEAL.]
The amendment made by 2 Edw. VII.,

c. 12, 5. 14, to the Ontario Summary Con-
vietions Act, sec. 7, which enacts that no
conviction shall be reviewed by certiorari
except where an appeal would not effect
an adequate remedy, does not preclude
the grant of the writ of certiorari where
the magistrate has no jurisdiction over the
matter adjudicated. REex v. St. PierrE,
5C.CC. 365 4 0.L.R, 76, O.W.R.
365

38. Summary Conviction — ABORTIVE
ArpEaL.]—Where an appeal has proved
abortive owing to the default of the
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magistrate in returning the deposit, a
writ of certiorari will be granted notwith-
standing the abortive appeal, R, v
Avrorp, 10 C. C.C, 61,

39. Where there was an Appeal Al-
lowed by Statute but none taken Wit
OF, SUSTAINED NOTWITHSTANDING.|
Three magistrates, forming a part of the
Court by whom the return
of a precept issued under 2nd R. 8. ¢. 62,
for laying out a road is to be decided, are
not the three disinterested frecholders
contemplated by that Aet. The pro-
ceedings of the sessions were hrought up
by certiorari.  Objection was taken that
certiorari was not the proper
questioning the proceedings, but that an
appeal should have been taken under sec.
50f 2 R. 8. c. 62, Per Wilkins, J., the
only question here, it seems to me is
whether the parties ought not to have
appealed from the decision of the sessions,
as provided for by the statute. But it
would be a mockery of justice compel
them to resort to that course. For after
that appeal it would be competent for the
parties to bring up the proceedings here,
and the objection now taken would be
open to them. Court were unanimous in
making absolute the order to quash the
proceedings. Qu v. Cuapman, 2
Thom. N. 8. R.

of Sessions,

mode ol

40, Where Right of Review Exists
Deray 1N AppLyinG.}—Where a right of
review exists, certiorari will be granted
under very exceptional eircumstances.
Where there has heen delay in applying
for a certiorari, such delay must be satis-
factorily explained. Ex parte Price,
23 N. B. R. 85.

6. WAIVER.

1. Adjournment of Proceedings Ob-
tained on Ground of Absence of Witness
Tuexn Proceepivgs REmovep sy Ceg-
TIORARI—SERVICE  OF RuULE Nis1 10
Quasn—Warver.|—Defendant,  brought
before justices of the peace on a charge
of selling intoxicating liquors contrary
to law, obtained a continnance after the
investigation had been partially gone into
alleging absence of a material witness.
Before the day to which the trial was con-
tinued by the justices he sued for a writ
of certiorari to remove the proceedings
to the Supreme Court. A rule nisi was

obtained to quash the certiorari, which
was served, not on the attorney whose
name appeared on the pracipe for the
writ of certiorari but on his late partner.
No attorney's name appeared on the
writ itself. Nothing was done on the
return day of the rule nisi but afterwards
a rule was obtained from a Judge at
chambers to enlarge it and have the cause
placed on the docket for the then next
term. On the argument of this rule the
attorney of defendant stated that he did
not appear to show eause beeause the rule
us he contended had not been served and
that if the service was held
wanted an  opportunity to appear

Held, that the objection to the service
of the rule had been waived by the at-
torney appenring, and that no authority
being shown to justify the issuing of the
certiorari after the commencement of
the investigation and before judgment,
the grounds disclosed in the affidavit for
certiorari being merely formal or frivo-
lous, and the Supreme Court having no
power to try the cause anew, as its sum-
mary jurisdiction had been abolished,
the certiorari should he quashed and the
cause remitted to the justices. Quire,
whether the writ of certiorari was not
defective for want of the name of an at-
torney. Weatherbe, J., dissenting, held
that the original rule nisi had expired
and could only have heen revived by a
motion in term, a Judge at chambers
having no power to deal with the subject;
and further, that there had been no
waiver of the want of service. Brois v.
Ricnarps, 1 R, & G, N, 8 03

to he good he

Commissioners Altering Road.] The
granting a certiorari being discretionary
it was refused to bring up the proceedings
for the alteration of a public road, where
the applicant had allowed one term to
elapse, and the road had been opened in
the meantime. Rex v. Heaviesig,
Hil. T. 1833 N. B. R.

3. Irregularity—LaATENESS IN  ApPLI-
cATION. | —Where the proceedings of com-
missioners appointed to lay ont a street
under the authority of an Aet of Assembly
had been filed in a public office, as directed
by the Aet, in November, and the
parties objecting to the laying out, and
whose property had been taken by the
commissioners, applied to the Legisla-
ture for compensation in the following
vear :—Held, that it was too late after-
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wards in 1865 to apply ronoeertiornri 7. Writ Quashed Where There had been
Ao v e L Sl b Laches WaAven Proceeding having
1 mer n the ound of irregnlarity heg tken to lay out certain roads under
REGINA I'1 Kl HAILN O chapter 60, Revised Statutes (3rd series

I. Quashing for Want of Diligent Prose-

cution. Defendant w convieted April

1th, 1500, of a breach of the Canad
Temperance *Act. On the 22nd  May
following he obtained a writ of certiorar

into the Su
to the writ was

to remove the conviction

preme Court I'he return

made June 16th, 1800, but no further
step was taken by defendant until May
14th, 1891, nearly a year, when notice of
motion was given to quash the return made
by the magistrate A\ motion was made

before the court at Yarmouth to quash

the writ, which was done.  On appeal

Held, that the defendant had heen guilty

of Liches and the writ was rightly quashed

Also, if the magistrate did not

true return that

quired into on a motion to quash it, but

the remedy of the injured party was by

t the instance
ReGiNa v

make n
matter cannot he in

action, or by information a
of the Attorney-General

Nicwors, 24 N, 8. R. 151

5. Right to Certiorari.| Counsel, ar-
guendo, an aflidavit for an appeal wus
which was not perfected. The
technieal grounds, was waived
toward an appeal. 1t is

wpply for o certiorari after

made

delence, on

by taking stej
too late ‘to
wuiescence in the jurisdie
Per Righy, J

i apparent
m of the court

eliver

mdgment of the court, there was
so a contention that beeause the de
fendant appeared at the trial there was a
waiver By the appearance he may

have waived the irregularity in the sum
could not have waived the
in the convietion, which was

Starkr v, Hugues

mons, but
irrezularity
a subsequent matter,

t R, & G, NSRS

Proceedings Ixrorva
DEFECT, BY APPEAR
stmmons was

6. Summary
r1oN—WAIVER  OF
ANCE.]—Where
on an miormation purporting on 1ts iace
t o particular time and place
when it was aiterwards shown that it was
sworn, and the accused appears
and pleads to the charge, the conviction
will not be quashed on certiorari since the
appearance of the accused in effect gave
the magistrate jurisdiction. EX pArTE
Sonnier, 2 C. C, C. 121, 34 N, B, R. 84,

issued
to be sworn ¢

not so

il the requisites were complied with and
he report duly confirmed by the sessions
Fighteen months subsequently, plaintiff
hrough whose property the road passed,
wpplied by writ of certiorari to the Su-

preme Court, He had not appeared
hefore the sessions, nor made there any
ohjection to the confirmation of the re

port Held, that having omitted to do
o, and the proceedings having Leen con
firmed by a court of competent authority
having jurisdiction in the matter, his
ipplication should be refused. DocGeTrT
v. TREMAIN ET AL, 3 N. 8. D, 419,

7. MISCELLANEOUS CASES,

1. Acquiescence in Conviction-—Ban.]
I'he acquiescence of the accused in a con-
vietion made by a justice of the peace,
in a matter for summary trial, deprives
the accused of his remedy by certiorari,
even when moved for within the proper

time MevNier v. BEavcnave, 5 Q. 1
R. 280,

2. Alien Labor Act- ScieNTER—OM18-
stox - 1o Cuarge—Cope  Sec, 889.]

Where the information and eonvietion in
1 prosecution under the Alien Labor Act
omitted to charge that the offence was
done “ knowingly,” it was held that the
defeet was fatal as heing one of sul

ce

imd not curable on certiorari under the
curative provisions of Code see. 889,
R. v. Haves, 6 C.C.C. 357, 5 0. L. R. 198

War-
I'he object of an an-
cillary writ of certiorari in matters of
habeas corpus is to allow a Judge after
full knowledge of the case, to pronounce
on the vulidity of the issning of 1 warrant
of arrest, and consequently on the valid-
ity of the detention. EX pARTE GREENE
No. 2) 7C. C. C. 389, 22 Q. 8. C, 109,

}. Ancillary in Habeas Corpus
RANT OF ARREST

t. Assessment Brought up by Writ of
An assessment of a vessel registered in
the Port of Halifax and owned by a trader
resident at Isaae’s Harbor, in the County
of Guyshoro’, was made in the district
of Isaae’s Harbor for county rates. A
rule nisi was made absolute to remove
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Assesstvent smountivg to wore tl
50 per vere miade
dyke w

oommil orer ol
brought up by certiorani srd
aquashed I ke Bisnor Iyke. 20 N, 8
ROSR &G G3& 263, SC LT, 16

6. By-Law.
40 U. C'. Rt. 284
for the hreaeh «
certiorari was not taken away hy It 8, 0
INT7 c. T4, Recixa v, WasHinaros

Held, follown g re Pate

6 U, C, R. 221,
7. Commitment by Justice— Suxpay
ResisTinGg PEACE OrFpcrn A certiorar

will not be granted to remove a justice
commitment ol an perscn for
trinl.  Semble, that the
mitment of the defendant
for resisting a peace officer
Rex. v. Leany, Ex »p
N. B. Reps. 500

accused
trres
o1 Surduy
were legul
GARLAND, 35

2

Commitment-— Ixvrerion  Covni
A commitment by un inferior court siter
the proceedings before it had heen ¢
ceived by certiorari, is invalid, Rex
Fosier, 7 C. C. C. 46, L. R, 624

0. Committal for Trial— Discnance ox
Bair.}—Where a defendant has heen com
mitted for trial, but afterwards admitted
to bail and discharged from custody,
superior court of law has still power to
remove the proceedings on certiorari, hut
in its diseretion it will not do so where
there is no reason to apprehend that he
will not be fairly tried. Recina v. Apavs
S P, R. 462

DiscHARGE
ANswER  Prorer

10. Debtor — OrpER o1
WheN Rervsan 1o
QuesTions.]—When a debtor who has
been examined before s commissioner
on an application for his discharge from
custody, refused to answer proper
tions put to him, and the commissioner
ordered his discharge, the Court granted
a certiorari to remove the order. Ix
rarTE WrRiGHT, 20 N, B, R. 509.

(ques-

11. Depositions.]— Quwre, as to the
power of a Judge in chambers, on an ap-
plication of a prisoner for his discharge
on a bad warrant, to remand him, and in

vid of the prosecution
to bring up the depe
Canzvicnaer, 10 1. J

12. Important Principle — City Covnr.)
Where an

important principle w in-
volved in a case tried belore the city
court ol ™ court granted

certiorar e proceeding
though the « been reviewed
before u Ju X panrs

Fove, |

13. Insolvent Debtors’ Act.] -\ certi
orari lies to remove into Supretse Cour
he proceedings before justices under the
Insolvent Debtors’ A Wity Covre

MAN, 4 All. N. B, R, 630

14, Inspector Under Canada Temper-
ance Act PROCEEDINGS TO REMOVE
Hiv oy Orrkic INVALIDITY OF
50 Vier, c. 4, s 141 A resolution to
remove an Inspector under the
lemperance Act
gainst him, and the

Canada
charges

mover of the resolu-

recited certain

tion stated facts within his knowledge in
support of the charges A motion to
postpone the consideration of the resolu-
ion until the following day was lost, and

on motion, the inspector, who was present,
was heard before the council in answer to
the charges. No ohjection w
he absence of testimony or of

made to

sworn

notice.  The on wis pussed, the
mover und seconder voting in the affirma-
1ive I'he court heing of opinion that
there wus not sufficient cause within 50
Vie., ¢. 4, s, 141, and that the proceedings
were invalid, and were simply for the
purpose of turning the inspector out of
office, granted a certiorari to remove the
resolution.  EX parte Wevwan, 32 N
B. R. 380

15, Intituling Affidavits Proceen-
NGR BEFORE DErvry CoMMISSIONER OF
Mixes Brovanr ve my CERTIORARI

Proceedings hefore
Commissioner of Mines
mining are brought

Frune Arrmavirs,)
the Deputy
forfeit certan

0
8 Were

up by certiorari, The parties applying
for the forfeiture intituled the process
below *The Queen v. Tobin Held,

that the party taking out the writ had a
right to use the same title in subsequent
proceedings in the Supreme Court. A
rule was granted to compel the parties
sustaining the forfeiture to file their affi-
davits on a day previous to the hearing
to be named by the court. QUEEN Vv
Tomin, 2 R, & G., N, 8. R. 305.
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16, Irregularities
certiorart will not bo granted on account
of drregularitios in procedure, it such
irregularities have not prevented justice
being done.  Huvor v. Paquerre, 3 Q
P R. 502

Preivoies,|-——A

17. Liquor License Act of Nova Scotia,
1895, Sec. 117.] ~Under sec. 117 of the

Liquor License Aet of Nova Seotia, n writ
of certiorari eannot issue unless the party
wpplying therefor files an aflidavit deny

ing the commission of the offence charged
either by himself or his
ipplies as
notwithstanding that the
is one that goes to the jurisdietion ol the
Magisteate.  Where a statute
rules restricting the issue ol
they

ient i the

gection v condition precedent

main objection

convieting
lays down
writ

of certiorar hould be constru

ed narrowly, and applicants kept to stric
observance ol them . v. Biierow, 2
CoCL 0, 367, 31 NS R 436

IS. No Certiorari Should Issue in a
Civil Suit Without a Sufficient Affidavit

INTITULING AFFIDAVIT SCOrE o1
Wit \rreal Ban dun RS
CoT7h 8024, e Awarp or Suen Jus
TICES SHALL BE FINan Axp CoNcLusive
Nor SurrtcieNT 1o Take Away Jums
prerioN ro Grant Warrr or.]  No certi

orari should issue in a eivil suit without
i aflidavit showing  suflicient
therefor in the estimation of the court or
Judge who grants it, and which may be
controverted on other aflidavits on motion
wide the certiorari,  The atlidavits
for the writ should not be intituled in the
enuse.  The atlidavits, after the eause is
brought up, must be so intituled I'he
writ of certiorari has a wider scope in this
country than in England, and is often
issued after judgment, and for small sums
but should not be issued when the statut
able right of appeal has not been lost or
defeated. 1t is not so restricted in this
country as not to remove any other than
Judicial Suflicient  bail must  be
given to respond the judgment to be finally
given in the eause ; and if the Commission
er has any doubt as to  the sufliciency
of the bail, he should require them to

ground

aets

Justify I'he concluding clause of section
24, chapter 75, 3rd R. 8. does not take
away the jurisdiction of this court.  Burn

Gardiner et al., James 306
ANpERsON, 1
N.8. R. 37

aby et al, v
aflirmed
N.S. D

CrAwLEY v
385, 3 R & C

19, Order for Writ Granted by Judge
INvorsep By Covassionenr as 1y
RECTED IN ORDER Orper IrkearLan
Certiorart quashed when the order wa

granted by a Judge and the writ indors
ed by a Commissioner who  was
directed in the order to enforee upon the

writ  the amount for which bail was
filed, ete., the court holding that the Judge
had no power to order o Commissioner 1o
indorse the writ DesNison v, Jaek
SR.&G, N RAT2 LCL T, G683

20. Proceedings of Trustees of Schools.

I'he Supreme Court has power to grant

a certiorart to remove the proceedings ol
I'rustees of schools under the Parish School
Aet, 15 Viet,, eap. 10, and to quash them
il defe X ranre Jocuiay, 2 All
N, B R, 63T

1. Profane Language CoNvICTION
vor  UsiNag Meste Ser Ovr Wokbs
sk Costs AGAINsT INFORMANT ON
Quasmina.| - Held, that a convietion for

language on the
word

magistrate

usmg |l(w\ ne
street should set out the
Where the
opposed  the
ind the convietion i

publie

and
wpplieation  for
quashed, the a
is entitled to costs again
t. v. Ssarn, 2 CLCLC 485, 31 NS R

mlormant
certiorari

Wiir 1o Ry

OMIECTION

Recorder’s Court
corpeRr PERsONALLY

A\ writ of certiorari against
of one of the recorders for the city and
district of Montreal, may be directed to
the recorder personally and not necessarily
to the court, and if objection to its being
so directed could be taken at all, it could
only be taken by the recorder himsell
and not by the party in whose favor the
Judgment  complained of  was  given
Pomer v. Wem, 7 Q. P R. 60

the decision

23. Sessions.] It is improper to eall on
the court of general sessions to shew cause
to a rule for a certiorari. Re Nasu anp

McCracken, 33 U CO R, 181

21, Sessions RecoaNizance 1o Ap
rear.] - Held, that a recognizance to
appear for trial on a charge of perjury at
the sessions was wrong as the court had
no jurisdietion in perjury, but a certiorari
to remove it was relus as the time for
the appearance of the party had gone by.
Reaiva v, Cormae, 31 UL CO R 582,
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25. Sessions Jrnisoerion o Jus
ricks. | Defendant was convieted under
S Viet., e 45, for working on Sunday at
his ordinary calling,  He appealed 1o the
quarter sessions, where the guestion was
tried Jury and the convietion
atlirmed.  The proceedings having heen
removed by certiorari to this court

Held, that a certiorari would lie, not to
examine the finding of the jury on the
facts, but to determine whether the
Justices had exceeded their jurisdietion
Heseerenr v, Smaw, 16 U C R 104

hefore «

Sessions.| —The proper proceeding to
reverse a judgment of the court of quarter
sessions on an indietment isa writ of error
not certiorari and habeas corpus, 1y
aiva v, Poweer, 21 U.C R, 215

26, Sessions Reasonanee Dovmr
Where it is shown to o Judge in Chambers
that there is a reasonable doubt as to the
legality of o convietion under the Master
and Servant Aet, he will order o certifient
for the removal of the convietion, notwith
standing the confirmation of it hy the
sessions on appeal.  In ge Svnovas, S
L.J. 276

27. Sessions

Disrirer Rares,|

A certiorari to remove orders of sessions
relating to the expenditure of the distriet
rates and assessments, at the instance of
the attorney-genernl,  without
Rex v Neweastre, D, O
R4

notice
JUsTicEs o)

2N, Set Aside When Sufficient Grounds
not Disclosed for Issue of STATUTES
Resrrasinag Wi itn R.8., ¢ 2,
Ihe Aet of Incorporation of the
Town of New Glasgow, in seetion 46 pro
vided that the corporation should assess
collect, and pay over whatever moneys
were required for poor-rates, and all other
(except school) rates, and should have
within the town all the powers relating
thereto vested in the sessions, grand jury,
town meeting, ete. The 52nd section
empowered the town council to make
hy-laws and rules touching all matters
within their authority, including rules
for regulating the mode of assessment and
levying the same, which by-laws, when
approved by the Governor-in-Couneil,
should have the foree of laws.  The hy-
laws so made defined personal property
for the purposes of assessment, so as to
comprehend all goods and chattels, and
provided for the trial of appeals from the

assessient Fhey  contamed o further
provision, that the voll, when finally
passed, should be valid, and bind all
parties concerned, notwithstanding any
defeet or error committed in or in regard

to it I'he Bank of Nova Seotin, doing
business  at - New  Glasgow  through 2
branch, appealed from its assessment, and
the appeal having been heard in the mode
provided by the hy-laws, the assessment
was confirmed, and o warrant issued,
pursuanee of which a levy was made on
hooks of account of the hank, and on a
number of promissory notes, the property
ol the bank I'he bank having thereupon
bronught the assessment and warrant up by
cortiorar Held, that see. 67, of ¢ 21,
1.8, did not apply to the ease, heing
confined o nomine to proceedings of the
touching rates, that the levy on
promissory notes was good, that the pro
vision of the hy-laws making the assess-
ment final and binding, notwithstanding
defeets or errors, did not prevent the court
from reviewing it under writ of certiorar,
i that the certiorari would lie in such
case if the athdavit disclosed sutlicient
grotunds, the scope of the writ being wider
here than in England.  The Court, after
ruling as above, quashed the certioran
without costs, sutlicient grounds not havs
g been shown for
nent I wr
oF Nova Scoria, wmy mie Tows or
R &C, NuB R 32

SOSSION S

etting aside the nssess
BNk
New

ASSESSMENT OF THI

GLASGOW

20. To Whom Directed.| On
to quash a convietion by a justice of the
peace which had been appealed to the
county Judge, an objection that the writ
of certiorart was improperly direeted to
and returned by the elerk of the peace
and county attorney, instead of the county
Judge or magistrate, was overruled. Ry
GINA V. Frawrey, 45 U, C. R, 227

motion

30. Vacation.] The certiorari to bring
up the depositions cannot properly be
issued in vaeation, returnable before a
Judge in Chambers.  In we Buniey, 1

C 3
31. Validity and Committal and Re-
cognizance Prorer Reveny.] Where

the commitment and recognizance taken
on Sunday are sought to be attacked, the
proper remedy is habeas corpus not certi-
orari.  Ex ranre Garvasp, 8 O
385,35 N. B R S00
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VIIL. Servics

1. Petition for NERVICE \ petition
for & writ of certiorari must be served on
the purties interested, and a noticelof its
presentation must be given to them. REex
v. WarreN, Q. R. 25 8. C. 31

2. Removal of Proceedings in"Laying
out a Road Under the Highways Act
(Consol. Stat. c. 68) AGainst WhHom
Rure Suovep Be Takex Out SERVICK

or Run Deray v AprLyving.]—A
rule nisi for a certiorari to remove a return
made by the Commissioners of Highways

(Consol. Stat, ¢. 68 2y, of the laying out
of a road, must be moved against, and
served upon the Commission ind not
upon the munieipalit of ounty
The rule should also be served upon the
applicant of the rond. The court refused

to allow such a rule, taken out
municipality, to he

\gainst the
imended and en

larged. Ex parte Hawivron, 28 N, B
R. 135
3. Short Service Exvarcivg Rure
Where an order nisi for a certiorari had

heen issued only four days hefore the first
day of the term at which it was returnable
the court refused to make the rule absolute
and enlarged it until the next term. Ex
parTE Lyoxs, 6 All. N. B. R. 400

1. Service
CoNVICTION 1N DEFENDANT

Cone Sec. 853 Where the magistrate
convicted defendant of a third infraction
of the Canada Temperance Act. in the
absence of the defendant, on proof that
the summons had been left with defend-
ant’s wife at his residence the day pre
vious Held, the convietion was bad ;
that proof of hour of service and distance
from place of sitting of the court, were
material elements to decide the question
of rensonableness of the notice as required
by Code see. 853. Rr O’Briex, 10 C. C
C. 142

5. Service on Solicitor.]—W _, a solicitor,
was not regularly retained by the prose-
cutor to oppose a motion for certiorari,
but was present and was permitted to act.
Notice of appeal was served on W.:
Held, the prosecutor having availed him-
gelf, of, and got the henefit of W.'s services,
and there being no solicitor on the record,
could not complain of undue service.
Semble, it would be otherwise were the
appeal by the defendant after conviction.
traiNa v. FErauson, 26 N. S, R. 154,

REASONABLE
ABSENCE OF

NOTIC

6. Service on Clerk
Court — MAGISTRATE
trate authorized the
summary convietion after a certiorari had
been served upon the clerk of the peace,
but not upon the magistrate, to remove
the conviction into the High Court of
Justice, the magistrate will not be ad judg-
ed guilty of contempt of where
there is no positive evidence of the certi-
orari having come to his knowledge. Re-

CoONTEMPT ©
Where o magis-
enforcement of a

court

GINA v. Woobvarr, 3 C.C.C. 275, 2
0. R, 113

See also Coxvierion ;. Haneas Coi
PUs ;  INDICTMENT INtoxiearing Lig-
VORS Justice or THE PEACE Va
GRANCY WargaNT 0F COMMITMENT

CHALLENGE OF JURY.

Nee Jury

CHAMPERTY.

I Quebec ExGrsn Crivivan Law

CrRIMINAL OFFENCE I'he Quebee Act

of 1774, introduced English Criminal Law

nto the Provinece of Quebec. Champerty

by the law of England is a eriminal offence

and as such would be a eriminal offence

in Quebee. Merocue v, De Gume, 8
C.C.C. 8, 34 Can. S.C.R. 24

CHILD STEALING.

Crim. Code Sec. 284 FATHER STEAL-
NG His Crieo Divorer | —The mother
of a child having secured a divorce from
her husband by the decree of a court of
competent jurisdiction and the eustody
of the child having been granted to he
the father stealing the child and taking
the same out of the jurisdiction though
by the decree of divorce he was allowed
to take the child out riding with him in the
day time, but to return it to the mother
the same day, may be charged with child
stealing under 284 of the Criminal
Code, his act being more than a mere
contempt of court. Rex v. Warrs, 5
C.C.C. 246, 3 O. L. R. 368.

See also KipNarpiva,
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CHINESE IMMIGRATION ACT.

1. Chinamen in Transit Through Can-
ada — CoaNGE oF DEsTiNATION |—Where
a transportation company has engaged
to carry a Chinaman in transit through
Canads under the bonding regulations of
the Chinese Immigration Ac¢t from one
port out of Canada to another part or
place out of Canada, such Chimaman
cannot change his destination whilst in
ansit through Canada  Rre Wina Toy
7C.C.C. 551.

See also DEpPORTATION,

CHRISTIAN SCIENCE,

Manslaughter EVIDENCE PAareNt
AND CHitp —Upon an indictment for
manslaughter agamst a parent for onitting
to provide his child with necessary medi-
eal treatment, ete,, thereby causing the
death of the child, the evidence of cures
performed in Christian Science ns showing
the good faith or honest helief of the ae
cused, should be excluded from the jury's

consideration.  Strietly such evidence
should not be received at all. Rex v
Lewis, 5 C.C.C, 261, 6 Ont, L. R, 132,
23 Oce. N

See also MANSLAUGHTER

COINAGE.
1 Foreign Coin.]—Section 18 of (. 8
C., e. 90, makes it an offence to have

possession of any coin counterfeited to
resemble, or any dies for the purpose of
imitating any foreign gold or silver coin
described in the 16th section of the Act.
The gold or silver coin there described are
any coin of course gold or silver resembl-
ing any coin made by the authority of any
foreign state and then actually current
there, though not current by law in this
Province. An indictment under this
section alleged, that there was a certain
silver coin known as a half-dollar struck by
and current in the United States, though
not current by law in this Provinee, and
that the defendants had in their possesion
counterfeited coin, each piece resembling
a piece of the current silver coin of the
United States of the value of fifty cents,

COMMITMENT 158

ind culled therein halt-a-dollar, and also
dies used 1o counterfeit the current silver
coin of the United States called half-a-
dollar, et Held, on demurrer, that the
indietment waus bad, for not alleging that
the counterfeit coin which the defendants
had, resembled some gold or silver coin
of the United States ; but that the alle-
gation us to the dies was suflicient, without
alleging that the silver coin was not cur-
rent in this Provinee. ReGina v. TierNey,
20 U,C, R. 181;

2 Genuine Notes BerLigven 10 BE
CouNTERFEITED |—A person indicted for
offering to purchase counterfeit tokens of
value cannot be convicted on evidence
showing that the notes which he offered
to purchase were not counterfeit, but
genuine unsigned, though he be-
lieved them to he counterfeit, and offered

notes

to purchase under such belief. Rraina
v. Arrwoon, 20 O. R, 57
See also COUNTERFEITING
COMMITMENT.

1. Amendment of Conviction.]- Ruci-
NA V. Winnians, 8 Man. L. R, 342 ; Re-
GiNA v, Herrern, 12 Man. L. R. 198

2, Conditions of Discharge No
AUTHORITY FOR, IN STATUTE.] A war-

rant of commitment which authorizes
imprisonment in default of payment of
the fines including costs and
charges for conveying the
gaol, which latter is not provided for in
the statute authorizing imprisonment,
is illegal and bad as exceeding the pro-
visions of the empowering statute and
should be quashed Ex rarte Lon
Kar Loz, 1 C.C.C. 120

and costs,
prisoners to

3. Costs of, and of Conveying to Gaol.]
In a warrant of Commitment for the
non-payment of a penalty. the costs of

commitment and conveying to gaol, must
be ascertained and set forth. REeaina
v. Murnock, 4 C.C. (. 82, 27 A. R. 443,

I. Defect on Face of ArrLICATION
or Sec. 800.] ~Where a defect appears in
the face of the commitment, section 800 of
the Criminal Code may be invoked, even
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where the
from the convietion itself, where the con
viction is a good and valid one R.
Ganson, 2 0., 306, 29 O, R. 660

convietion recited in it differs

5. Escape — New Convicrion — Wan
pEN'S Avrtnoniry Wrrnour CERTIFICATE. |
tatute provided that ** The warden
shall receive into the penetentiary every
convict legally certified to him as sen
tenced to imprisonment therein, and shall
there detain him.” Held, that the ab
senceof a certificate or copy of the sen
tence did not make the detention of a
prisoner properly eonvieted and sentenced
illegal.  Per Bain, J.—Semble, even if no
such copy of the sentence had originally
been delivered to the warden (and were
any such necessary), his possession of it

at any time previous y his return to a
habeas corpus would be sufficient \
statute provided that “ Every one who

escapes from imprisonment shall, on being
re-taken, undergo in the prison he escaped
from, the remainder of his term unex
pired at the time of his escape, in addition
to the punishment which is awarded for
such escape.”  After an escape and be
fore recapture, the penitentiary was chang
ed from one building to another Held
1. (Killam, J., Dubitante), that a convic
tion lor an escape was not necessary t
imprisonment for the unserved portion
of the sentence. 2. That imprisonment
in the new building was lawful. REeciNa
v. PErErson, 6 Man. L. R. 311

0

6i. Formal Variances.]—A commitment
must agree substantially with the convie
tion. Formal variances are not fatal
teGINA v. Bryant, 3 Man. L. R. 1

7. Habeas Corpus Seconp Commrt
MENT.]—Prisoner had been committed
under a warrant, which was defective
Subsequent to the service on the jailor of
a writ of habeas
another warrant which was regular :
Held, that the second warrant of com-
mitment was valid, and sufficient to
detain the prisoner in custody. ReaciNa
v. Hovse, 2 Man. L. R, 58,

corpus he received

8. Must Show Jurisdiction.]—A warrant
of commitment which recites a conviction,
must show upon the face of the recited
conviction that the offence was one over
which the committing magistrate had
jurisdietion. Where, therefore, the con-

vietion was for obtaining $12 by false

pretences

magistrate

ind by st
could
sentence in case the

the convieting
only conviet and pass
prisoner pleaded
guilty, and the conviction did not show
that the prisoner had so pleaded Held,
that the convietion ought to be quashed.
Reciva v. Coruins, 5 Man R. 136

9. Must Show Jurisdiction.]—A warrant
of commitment signed by an Indian agent,
under the provisions of the Indian Aet,
must clearly show that the agent had
Jjurisdietion at the place where the offence
was committed, and although by see. 8 of
cap 32 of 57-8 Vie. (D), substituted for
sec. 117, of Indian .Aect, the agent would
have jurisdiction all over Manitoba, there is
no ground for assuming that the offence
was committed in Manitoba when no place
is specified. Such a warrant could only be
supported under sec. 108, s.-sec, 2, of the
Indian Act, or sec. 886 or 889 of the C'rim
Code, 1892, or amended if a proper con
vietion were shown. The prisoner was in
custody under a warrant defective in this
respect, and offered
show that the conviction was equally
defective Held, that a habeas corpus
would be issued to enable him to apply
for his release. Recina v. Kexxeny, 10
Man. L. R. 338

some evidence to

10. Second Summons on Original In-
formation AFPTER CONVICTION QUASHED

RETURN OF INFORMATION TO JUSTICES

Justice or THE PEAck The
viction of defendant by a justice of the
peace, under sec. 174 of the Liquor License
Act of Manitoba, having. together with the
information on which it was based
removed into this court hy certiorari, was
quashed on the grounds that the original
summons had not been personally served
on defendant, and that she had authorized
any person to appear for her on its return.
At the same time the Judge who quashed
the coviction relying on sec. 895 of the
Crim. Code, 1892, ordered that the inform-
ation should be returned to the Justice,
who issued a second summons upon it, it
heing too late for the prosecutor to lay
a second information in respect to the
offence charged ;—Held. on motion for
prohibition, that there was no authority
for the return of the information to the
convicting justice after the quashing of
the convietion, as the sec. of the Crim.
Code referred to only applies in cases
where before that section a procedendo
would have been issued to send back a

been
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record ; that the information was, there
fore, not properly before the justice when
he issued the second
and that he had no jurisdiction to proceed
upon it. Review of cases in which a
record filed in a superior court upon a
certiorari may be sent back to the inferior
court by a procedendo. Appeal from
Judgment on Bain, J., refusing prohibition
allowed, and prohibition granted without
ReciNa v, Zickrick, 11 Man

summons thereon

COsts,

L. 1

11. Warrant.]—Under 31 & 32 Viet
¢. 30, one justice may sign a warrant ol
commitment. A warrant may be partly
written and partly printed. A warrant
was addressed to the keeper of the com
mon gaol at the City of Winnipeg, instead
of to the keeper of the common gaol of the
Eastern Judicial Distriet Held, suffi

cient. The commitment stated the offence
as follows : “ On or about the 14th day
of May, 1886, did embezzle the sum of

£104, being the property of the Dominion
Express Company ":—Held, insufficient
ReGina v. Howpex, 3 Mun. L. R. 570

12, Warrant.] - A warrant of commit
ment must direct the gaoler to receive
and retain the prisoner, otherwise it will
be quashed. ReGiNva v. Barxes, 4 Man
L. R, M8

13. Warrant of INvaripiry WHERS

Discroses No LEGAL OFFENCE Junris
DICTION.]—A  warrar of commitment
must disclose legal offence on which
accused could be committed for trial

Where justices designated themselves

“in and for the County of Labelle,
when in faet no such title existed, held
insufficient. The question of want of

Jurisdietion is one to be shown by prisoner
Ex parte WeLsH, 2 C.CLC, ¢

14. Warrant Convierion N Prace
oF Crivminan Cooe 752, —Where a
person had been committed and a con-
viction lodged with the gaoler as the
it for his detention, it was held on
, that the power of the Judge in
detaining the prisoner under criminal
Code 752 until a formal warrant of com-
mitment be lodged, was properly ex-
ercised. Rex v. Moraan, 5 C. C.C,
2 0. R. 413, 3 O. R. 356.

CloNvicTION |
WARRANT OF

See also  CERTIORART ;
Costs ; Haneas Corpus ;
COMMITMENT.

COMITY OF NATIONS.

1. Doctrine of IN REraTmion 710
Forewoy Covnrtries.]—A foreign com-
pany is bound by the lex loci, and although
entitled to carry on husiness outside of the
country ol its mcorporation il not pro-
hibited by its charter, it is always subject
to the restrictions and Liws enforeed in the
country where it establishes itseli
GiNa v, Hovraxp, 4 C.C.C, 72, 71
R. 281

See ulso EXTRADITION,

COMMON ASSAULT.

1. Conviction for ON TrianL For
FrrLony.) L. was tried on an indiet-
ment under 32 & 33 Viet., e. 20, containing
four counts, The first charged that he
did unlawfully, ete.. kick, strike, wound,
wmd do grievous bodily harm to W., with

intent, ete., to maim ; the second charged

the assault as in first with intent to dis-
figure ; the third charged the intent to
disuble ; the fourth charged the intent to

do some grievous bodily  harm. The
prisoner wus found guilty of a common
vssault Held, that L. was rightly con-
vieted, section 51 of the Aet 32 & 33 Viet.,
¢. 20, authorizing such convietion {e-
aiNA v, Lackey, 1 P, & B, N, B, R. 194,

2. Conviction for, Upon Charge of Caus-
ing Grievous Bodily Harm.] -Where a
defendant was tried summarily by consent
on the charge of enusing grievous bodily
harm, it is competent to convict of com-
mon assault, but such is not  on summary
convietion' within the meaning of section
and the defendant is liable to one
year's imprisonment or to a fine not ex-
ceeding one hundred hollars, as if con-
victed before a jury. Rex v. James
Cooren,7 C. (. C, 522, 36 N. 8. R. 510.

See also Assavrr ; CoNvierioN ; SuM-
MARY TrIAL,

COMMON GAMING HOUSE.

1. Black Jack, Game of Chance — Evi-
peENcE.)—The game of * Black Juck
is a game of chance in which the dealer is
the one against whom the other players
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stake, play or bet and as against the players
the chances ure in favor of the dealer. A
room or building in which Black Jack is
played is a common gaming house, even
though there is no evidence of the defend
ant keeping the room or house for guin
Tue Queen v. Petae, 3 C.C.C. p. 439
7TB.C.R. 176
2. Evidence of Room Kept for Gain.

Whete a defendant was in the habit of
inviting his friends to his private spart
ments once or twice a week and engaged
with them in a game of poker for money
stakes, and there was no evidence of any
gain to the defendant beyvond the faet tha
the defendant with the consent of the
players—not as a matter of right nor as a
condition of anyvone being admitted to the
game—was allowed from time to time to
take small sums from the stakes to pay the
cost of refreshment the defendant put
ting up his own stakes and the chance
of the game being alike favorable to all, it
was held that there was not sufficient
evidence to show that the defendant’s

apariments were kept for gain so us to
rencer him guilty of keeping a common
guming house., REGINA V. SAUNDERS,

3C.C.C. 195

3. Evidence of Gain — Mis-Dirkcrion

Where the manager of a eigar shop had
u rear room, where persons resorted to
play poker i received a small “rake
ofi”" out of the stakes to cover the cigars
and refreshments consumed by the play
ers, and instruetions to the jury that if the
“rake-off”” was not more than reasonably
sufficient to pay the proprietor for the
cigars and refreshments furnished, the
defendant would not be liable, is 1 mis
direction, the question for the jury being,
whether the place was kept for gain, and
they could properly be told that the in-
creased profits of the business derived
from the sale of the defendant’s goods to
the persons resorting to his room for play,
was some evidence of keeping it for gain
Rex v, James, 7 C.C.C. 196, 6 O. L. R
37

. Newspaper Encouraging Betting on
Horse-Racing.] A defendant opening or
using the office room or other place where
a paper is published for the purpose of
facilitating or encouraging or assisting in
the taking of bets upon horse races, and
in consequent Issues announcing the bet
ting upon or announcing or displaying the

results of the horse races in the news col«
umn, is guilty within section 197 (d) of
keeping a4 common betting house,
Rex v, Smarueiece, 7 C.C.C. 556

See also Gavixag

COMMON LAW,

1. Criminal Code REpvGNANCY TO
Comyon Law.}The common law juris-
dietion as to erime i still operative
notwithstanding the Code, and even in
cuses provided for by the Coce unless there
is such repugnancy us to give prevalence to
the latter law, Rex v, Core, 5 C.(
330, 3 O, R, 380

2. Criminal Liability of Corporations
Under, Not Extended by Code.]- Sections
213 avd 220 of the Criminal Code merely
embody what were well recognized prin
ciples of the common law, and these sec
tions do not extend the eriminal responsi
bility of corporations beyond what it was
hefore they were passed. Recina v
Grear Wesr Lavsory Co, 3 C.C.C,

514, 13 Man. L. R. 66, 20 O¢e. N, 217

3. Extent of Repeal by the Code.]
Parliament never intended to repeal the
common law, except in so far as the code
either expressedly or by implieation
repeals it. So t if the facts stated in
an indictment constituted an indictable
offence at common law, and the offence is
not dealt with in the Code, then un-
questionably an indictment will lie at
common law. Reciva v. Uxjon Cor-
LIERY Company, 4 C.C.C, 400, 31 5.C
R. 81

I. Offer of Money to Give Evidence
OFrFENCE AT Comyvon Law.]—It is a mis-
demeanour at common law to incite a
witness to give particular evidence when
the inciter does not know whether it is
true or false, and it is not necessary to
prove that the evidence was in faet
given or was actually false to the know-
ledge of the witness. Rex v. Corg, 5
C.C.C, 330, 3 O, R, 38

5. Power to Summon Several Grand
Juries.]—There is at common law, apart
from any statutory authority, inherent
power in the court to order one or more
Grand Juries to e summoned. ReGiNa
v. McGuire, 4 C, . (", 12, 34 N. B. R. 430.

s
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COMPLAINANT.
1. Effect of Death of QUASHING
CoNvieTioN FAILURE TO SERVE.]-

The death of the complainant before
service of the order nisi to quash a con-
vietion could be affected on him, does not
put an end to the proceedings. He is not
a party to the record although his name
appears, and in certain events he may be
made liable for costs. RrciNa v. Firz-
GERALD, 1 C.C. C, 420, 29 O, R. 203

See also Private Prosecuton

COMPOUNDING FELONY.

1. Agreement to Stirle Prosecution
Exrress Trust MISAPPROPRIATION
A covenant given for the express purpose
of stifling a prosecution for certain statu
tory offences, is not enforceable as being
illegal and void. in the absence of stytu-
tory provision to the contrary. 20 & 21
Viet. e. 54 (Imperial), sec. 12, applies to
trustees who had been guilty of misap
propriation of property held upon express
trusts ; though it provides that the eivil
remedies of a cestui qui trust who had been
defrauded should not be interfered with
by the statute, and he could accept
securities for the restoration of the trust
funds, yet it did not authorize an express
agreement to forbear eriminal prosecution;
it counts moreover nl\l)‘ agreements given
by the defaulting trustee and not those
given by third parties under no civil
liability to the cestui qui trust, for the
avowed objeet of suppressing eriminal
prosecution. Masor v. McCraney, 2
C.C.C. 547, 29 8.C. R. 182

2. Trial had in Other County Than One
in Which Offence Committed.] —Prisoner
was tried at Amherst upon an indietment
containing two counts, one for robbery
and the other for receiving stolen goods.
Both offences were proved to have heen
committed at Truro, and the jury found a
general verdiet of quilty on both counts :

Held, that the prisoner should have
been proceeded against only on the count
for receiving, and that, although he might
be guilty of both offences, as the robbery
was committed in another county than the
one in which the prisoner was tried, he
must be discharged. Queex v. RusseLy,

3 R. & (., N.S. R, 254,

3. Construction of Statute
Vier,, ¢. 54, s 12 (lup.)
CriviNaAL ProsecuTioN

20 & 21
APPLICATION
EMiezzLe-

MENT oF Trusr Fusps SUSPENSION
or Civin REvMEDY STiFLiNG  Prose-
CUTION Parrxersuie.] —The Tmperial
Act 20 & 21 Viet., ¢. 54, 5. 12, provides
that “ Nothing in this Aet contained, nor

any proceeding conviction or judgment to
be had or taken thereon against any per-
son under this Aet, shall prevent, lessen
or impeach any remedy at law or in equity,
whichany party aggrieved by any offence
wainst this Aet might have had if this Act
had not passed ind nothing in this Aet
contained shall effeet or prejudice any

igreement entered into, or security given
by any trustee, having for its object the
restoration or re-payment of any trust
property  misapproprinted Held, af
firming the judgment of the Supreme
Court of British Columbia (5 B. (', Reps
A61), that the elass of trustees referred

to in =aid Aet were those guilty of mis
ippropriation  of property held under
express trusts :—Semble, that the section
only covered agreements or securities given
Liy the defaulting trustee himself.  Quwere,
is the said Imperial Act in force in British
Columbia If in foree it would not apply
to a prosecution for an offence under
R.8.C,, e. 264 (Larceny Act s, O8
Action was hrought on a covenant given
for the purpose of stifling a prosecution

for the embezzlement of partnership
property under R. 8. C'., ¢. 264, 5. 58 (not
re-enacted in Crim- Code, 1802) : —Held,

that the alleged eriminal act, having heen
committed before the Code came into
force, was not affected by its provisions
and the covenant was illegal at common
law. Further, the partnership property
not having been held on an express trust,
the civil remedy was not preserved by the
Imperial Act. Mator v. McCraney, 29
8.C. R, 182,

CONCEALMENT OF BIRTH.

Temporary Concealment.]—On an in-
dietment for concealing the birth of a
child, it appeared that the prisoner, who
lived slone, had placed the dead body of
the child behind a trunk in the room she
occupied, between the trunk and the wall,
On being charged with having had a child
she denied it, saying she was suffering
from cramps, and it was only after the
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doctor who was caulled in, had informed
her that he knew that she had been de
livered of a child, and on being pressed
by one of the women present, that she
pointed out where the body was, and the
woman went and got it Until so pointed
out the body could not be seen by any one
in the room —Held, that the evidence
more fully set out in the report, was suffi
cient to go to a jury ; uand the county
court Judge whom the prisoner
was tried by her consent without a jury,
having been found guilty, the court re
fused to interfere. ReciNa v, PrcuE,
30 C. P 400

hefore

CONCEALMENT OF GOODS

Defrauding Insurance Company.]—Un
der sec. 351 of the Crim. Code (1892
which declares that everyone is guilty of
an indictable offence who, for any fraudu
lent purpose, takes, obtain
conceals anything capable of being stolen
the prisoner was convicted on the charge
that he had concealed a quantity of his
own goods capable of being stolen, for the
purpose of defrauding the Insurance
Companies which haa insured the goods
and leading the companies to believe that
the goods had been destroyed by a fire
which had previously taken place. In a
case reserved for the opinion of the court
as to whether such conviction was proper
the Judge at the trial found as a fact that
the prisoner had concealed the goods with
the intent and purpose of obtaining from
the Insurance Companies their value and
also keeping the goods for himself, but it
did not appear by the cuse stated whether
the prisoner had actually made any claim
under the policies or not Held, that
the prisoner was properly convicted, also
that although the goods were his own goods
they came within the meaning of
the expression “ things capable of bhe-
ing stolen.” ReciNa v. GoLpstaus, 10
Man. L. R. 497.

removes or

See also Fravb.

CONFESSION,

1. Admissibility Turear BY PER-
8ON IN AUTHORITY INDUCING CONFESSION.]

—A confession of guilt had heen adduced

by a fulse statement in the presence of a
person in authortiy (viz, Assistant Post
Office Inspector—the charge being one of
thelt of a post letter from a mail box), to
the effect that the aceused had been seen
stealing the letter :—Held, that whatever
Jjustifieation there might be for a person
in authority endeavoring to worm a con-
fession out of a person, there was certainly
no justification for such a resort to false-
hood ; the statement ** you might as well
own up, as to have it brought out in a
court of justice,” made to the acceused
was equivalent to * If you don’t tell us,
it will be brought out in a court of justice,”
Such a threat made by a person in author-
ity renders the confession inadmissible.
R. v. MacDoxawp, 2 C. C. C, 221

)

2. Authority of Mape
10 A PErsox v ]—Held, that an Indian
igent in relation to a confession made to
him by an Indian on his reserve was a
person in authority and that such confes-
sion was not admissible unless the Crown
proved that it was not made under the
mducement of a promise of favor, or hy
menaces or under terror I'ne QUEEN v.
Pan-Can-Pan-Ne-Cary § B 03,
17 C. L. T. 306

CONFESRION

3. Admissibility of.] Prisoner made an
admission to a peace officer under induce-
ments after her arrest, and a short time
after (within an hour) made a similar
confession to a Crown officer without such
last mentioned officer holding out any
inducement Held, that the second con-
fession was also inadmissible. R. wv.
Hore Youxa, 10 C. C. C, 166

1. Admissibility of INDUCED  BY
PERSON IN AvTHORITY.]—A confession is
inadmissible where made by an accused
person to the effect that he had stolen
money from his employ where it was
induced by the employer, who had
threatened him that if he did not confess,
he (the employer) would call an officer.
R. v. Jacksoxn, 2 C. C. (. 149.

5. Admissibility of.]—The burden is on
the Crown to show unmistakeably that no
inducement of a promise of favor, or by
menaces, or under terror, was made hefore
a confession of guilt to a person in author-
ity will be admitted in evidence REeGiNA
v PAN-CAH-PAR-NE-Cary, 4 C.C.C. 93,
17 C. L. T. 306.
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. Statement Operating as Inducement
to Confess Wanrning Berore Cos
rESSION Mape | —When a statement was
made to a prisoner which was susceptible
of the interpretation that a threat or
inducement to confess was held out, but
before the confession was made the warn-
ing was given to the prisoner, the confes
sion was held admissible in  eviden
Rex v. Lar Pina, 8 C, C. C. 467, 11 B.C.
R. 102

See also Evipexce,

CONSENT.

1 Jurisdiction.] —Consent eannot confer
jurisdietion in eriminal proceedings R.
v, Komensky, 6 C.C.C. 5

CONSPIRACY.

1. Common Design Deracuen Facrs

OverT Acr.]- -1t is competent for the
jury to group the detached facts, and view
them as indieating a concerted purpose ;
it is not necessary to prove that the parties
came together and actually agreed on
terms to have this common design. The
bare consulting of those who merely de-
liberate, though not agreeing on any
concerted purpose, is in itsell an overt
act., Recina v, Coxxorny axp Me-
Grervy, 1 C.C.C, 468, 25 O, R. 151,

2. Defraud ApmissisiLity oF Evi-
DENCE Junae CommenTING ON ('HA
LENGES OF JURORS Jupae's ("HARGE
10 JURY AFFIDAVITS OF JUrors Iw-
PEACHING VERDICT |—Aceused was con-
vieted of having conspired to defraud the
C. P. R. Co. by bribing clerks of the Co
for information of the secret audits and
the time when such were to be made, and
to furnish same to the conduectors and thus
enable them to be prepared at the time of
audit and at other times to be free to retain
fares. On motion for a reserved case :
Held, 1. That a remark of the trial Judge
to counsel for aceused in the presence of
the jurors “ If you continue to challenge
every man who reads the newspapers you
will have the most ignorant jurors selected
for the trial of this cause,” was not a mat-
ter of law, but an irregularity which might
entail the annulling of the verdict. In
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order to do so, such an irregularity must
be of a nature to unduly prejudice the
jury I'he remark in question could not
2. That evidence tending to prove
that information could be given by one
conductor to another of the auditing of
his train for a purpose other than that of
aiding him to defrand the company, was
inadmissible, as not tending in any way to
disprove the object of the conspiraey, and

do so

was therefore irrelevant. 3. That a re
mark of the Judge to the effect that “ahout
forty or filty witnesses have heen exam

ined for the purpose of establishing the
good charaeter of the necused. It is very
strange that it shonld take forty or fifty

witnesses to establish it is not a question
of law, but a matter of irregularity for
which a verdiet might be impeached.  The
trial Judge has a right to give his opinion
of the evidence to the jury t. The faet

that a juror has made remarks indicating
a bias for or against the aceused, will not
of itself furnish ground for a new trial,
where the verdiet does justice, and where
there is no reason to suppose the juror's
inion was not derived from the evidence.
5. A new trial should not be ordered in
stich eases unless it be shewn thut the juror
was 50 prejudiced as to be unable to give
the accused a fair and impartial trial. 6.
When a juror has been challenged for eause
and the triers declare him to be indifferent
and competent they being the judges of
the facts, the finding is conelusive and final
from which there is no appeal, even though
counsel for accused was not aware at the
time of a conversation made by the jurors
showing bhins. 7. A solemn declaration
by two jurors as to irregular agreement
between the jurors, that & majority should
carry, is not admissible on an applieation
to impeach a verdiet on the grounds of
public poliey. 8. Affidavits as to regular-
ity of the proceedings of the jury were
received in evidence, 9. If a juror does
not agree with the verdict he must speak
to it when pronounced in open court, or
for reasons of public volicy thereafter
hold his peace. R. v. Caruiy, 6 C.C, C.
365, Q. R. 12 K. B. 483.

3. Defraud ApyissipiLty oF Evi-

DENCE ~— RESERVED (AsE LEAVE TO
ArpreAL — PreEivbicE oF JURORS
Weignr or Evipexce — Cobe Sec

744-747.]—1. It is no ground for an appeal
that one of the jurors was not indifferent
but was prejudiced against the prisoner,
as it is not a question of law, but of fact,
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nor that the verdiet was the result of an
arrangement between the jurors, as this
18 a question of fact not of law. 2. The
Court of Appeal on a motion for leave
to appeal refused to entertain as a ground
of appeal that the verdict was given in the
absence of proof of the existence of a
conspiracy, as assuming 1t to he a question
of law, no application was made to the
trial Judge, to reserve such question for
the opinion of the Court of Appeal. 3
The statement of the trial Judge to the
effect that if prisoner’s counsel continued
to challenge every man who reads the
newspapers “we will have the most
ignorant jurors selected for the trial of
this cause,” is not a misdirection sufficient
to constitute a ground for appeal i
On a charge of conspiracy to defruud the
C. P. R. Co. by disclosing secret informa-
tion as to the time of auditing passenger
trains, evidence wns properly rejected
which was tendered hy the defence for the
purpose of showing that information given
would be passed on by one conduetor to
another for purposes other than for d
frauding the Company, such proof was
altogether hypothetic. 5. Where the trial
Judge stated to the jury, commenting on
the evidence *“ Ahout forty or fifty wit-
nesses have been examined for the pur
of establishing his good char-

It is very strange that
it takes forty or fifty witnesses
to establish his good character,” it wuas
held not to be misdirection. 6. The
trial Judge ean give his own appreciation
of the evidence to the jury which may or
may not he accepted by them. Its essen-
tial point is, that the whole evidence he
submitted to the jury, who must finally
decide as to the gnilt of the acensed. Rex
v. CaruiN, 6 C.C.C. 507, QR. 12, K. B.
183

1. Defraud INDICTMENT Overt
Acrs Nave orF PersoN DerFrAUDED
PreciviNary Proor Wirness
Discrerion.]—In an indictment charging
a conspiracy to defraud, it is not necessary
to set out overt acts done in pursuance of
the illegal agreement or conspiracy, nor
is it necessary to name the person defrand-
ed or intended to be defrauded. Before
the acts of alleged conspirators can be
given in evidence, there ought to be some
preliminary proof to shew anacting to-
gether, but it is not necessary that a con-
gpiracy should first be proved. A party
may not introduce general evidence to

impeach the character of his own witness,
but he may go on with the proof of the
issue, although the consequences of so
doing may be to discredit the witness.
Rex v. Hureminson, 11 B C, R, 24

5. Defrauding Municipality.] Indict-
ment charging that defendants H.. C.,
and D. were township councillors of East
Nissouri, and F. treasurer ; and that
defendunt intending to defraud the coun-
cil of £300 of the money of said couneil,
falsely, fraudulently, and unlawfully did
combine and conspire, unlawfully and
fraudulently to obtain and get into their
hands, and did then. in pursuance of such
conspiracy, and for the unluwful purpose
aforesaid, unlawfully meet together, and
fraudulently and unlawfully get into their
hands €300 of the monies of the said
council, then being in the hands of said

as such treasurer as aforesaid Held,
bad, on writ of error. HorsEmMaAN v
Recina, 16 U, C, R. 543.

i. Defrauding Railway.] It is a crime
under s. 394 of the Code to conspire by
any fraudulent means to defraud any
person, and so a conspiracy to permit
persons to travel free on a railway,
alleged in these cases, would be a con-
spiracy against the railway company
ReGciNa v. Derries ; ReciNa v, Tavne
LYN, 25 O. R. 645

as

7. Essence of Crivi. WronG.]—The
conspiracy is the essence of the charge,
and 1t is not necessary that any act should
he done in pursuance of the unlawful
agreement. If a eivil wrong only would
be inflicted on a third party if the agree-
ment were carried out, it may nevertheless
be a ecriminal conspiracy. REeGiNa v,
Dermies, 1 C.C.C. 207, 24 O. R. 645

8. Evidence Writings or Worps
or ONE Parry.]—Writings or words of
one party charged with conspiracy where
such implicate others, can be considered
in the nature of an act done in furtherance
of the common design, and are admissible
in evidence not only against the party
himself but as proof of an act from which
inter alia the jury may infer the conspiracy
itself. Reaciva v. Coxxorny Axp Mc-
Greevy, 1 C.C.C. 468, 25 O. R. 151.

9. Fraud — EsmprLoYEE OoF RAILWAY
Co. DiscLosING SECRETS FOR REWARD -

Co-ConspiraTors UnkNown.]—The ac-
cused was indicted for having unlawfully
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conspired with persons unknown by de
ceit, falsehood, and other fraudulent
means to defraud the C. P R. and was
was found guilty. The C.P. R. had a
system of special train audits of passenger
tickets to prevent conductors from de-
frauding the company :— Held, that an
indictment for conspiracy to defraud is
valid, when it charges that the aceused
conspired with the persons unknown if
the names of the co-conspirators were in
fact unknown to the prosecution; an ac-
cused person, however, is entitled to know
the names of those with whom he is alleged
to have conspired, as soon as the prosecu-
tion has the information. It is within the
diseretion of the trial Judge to instruct
the jury that a recommendation to mercy
was always within their province, when
the cireumstances in their opinion war-
ranted it, Though in the particular
instance the information given or sold
by the accused that a certain train would
be audited on a certain day had the effect
of preventing the railway company from
being defrauded at that time and on that
train, yet the adoption of the system of
special and unexpected audits of trains
was to prevent irregularities, not on the
train audited but on others and its effect-
iveness depended entirely on the secre
as to the time when it should take | g
and since the information communicated
by the accused destroyed the object, it
amounted to a conspiracy to cause the
company financial injury and thereby
to defraud it within the meaning nl llw

indietment. R. v. Jouxsron, 6 C.
232.

10. Gist of the Offence INDICTMENT
or ONE CoxspiraTor ONLY.]—The gist
of the offence of conspiracy is the bare
engagement and association to break the
law, and is complete though the conspi
tors have been unsuccessful in carrying
out the fraud. One conspirator may be
convicted without joining the others
although within the jurisdiction. ReciNa
v. Frawrey, 1 C.C. C. 235, 25 O, R. 431.

11. Indictment for FaiLvre 1o
Provine Prorer Mepicarn CAre De-
SCRIPTION OF CHARGE — ('opE Sec. 527-
611.]—Prisoner with ulhvr~ was thnrgml
on a joint indietment for unlawful conspi-
racy and agreeing together and with each
other to deprive Wrllace Goodfellow of
the necessaries of life, to wit, proper
medical care and nursing whereby his

death was caused. On this count the jury
found the defendants guilty on a reserved
case : Held, 1. That the count was bad
from vagueness and inaceuracy of the
lunguage ; that in case of a conspiracy to
do that which it not a crime or a wrong
which is not well known as being the sub-
jeet of a eriminal conspiracy, the facts
should be set out with such particularity
that it may appear whether or not the
conspiracy charged is an indictable offence.
R. v. GoopreLLow, 10 C. (. C. 425

12. Indictment of One or Two Conspir-
ators.]—A conspircay to defraud is in-
dictable, even though the conspirators
are unsuceessful in carrying out the fraud.
One of two conspirators can be tried on
an indietment against him alone charging
him with conspiring with another to de-
fraud. the other conspirator being known
in the country ReGINA v. FrawLEY,
25 0. R. 431.

13, Overt Acts Acrs oF CoNspiRA-

TORS SECONDARY EVIDENCE Exaw
INATION 1IN (vin AcTioN PRESENT TO
OFFICIAL Fierrmovs Texpers.] L

(', & Co., a firm of contractors in Quebec,
tendered to harbour commissioners for
certain work to be done with the approval
of the government sending in three tenders
one in their own name, and two in the
names of others, with a common mistake
as to price of a portion of the work in all
thm‘ I'he defendant MeG., whose broth-

r had been admitted to the firm as a
pmnm without the payment of any eapi-
tal, was both a member of Parliament
and of the harbour commission. The
three tenders were received and opened
by the commissioners, the defendant MeG,
being present, and were then forwarded
to the government at Ottawa, Ontario.
The defendant MeG. went to Ottawa and
succeeded in obtaining from the govern-
ment engineer particulars of the caleula-
tions and results of all the tenders sent in,
of which he advised his brother by letters.
When the mistake in price was notified
by the government engineer to the three
tenderers, one tender was withdrawn,
one was varied, so as to make it higher
than others, and the firm's was allowed to
remain as it was with the manifest error,
and so became the lowest tender, and
was thus 'm'(‘pt(-d One government
engineer was zl\c-n a situation on the
harbour commission, and the chief en-
gineer of the Public Works Department
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received n valuable present from the firm,
As soon as the contract was executed, pro
missory notes to m tmonnt ol many

thousand dollars were signed by the firm
and given to the defendant MeG., and he
also received money from his brother

whose only means of paying were hi
profits us a partner. On on indietment
for conspirney against MeG. and ( \
member of the firm Held, that ther

no unvarying rule that the agreement to

conspire must first be established hefore
the particular acts of the individual

implieated are admissible in  evidence
and that the letters written by the de
fendant MeG. at Ottawa were overt e

there in furtherance of the common

lesign, and admissable in evidence agair
privy to the conspiracy for which they
ght be prosecuted in this Province, and
15 the defendant C. was, by his own ad
mission, privy to t
it wasmade, 1t was a matter for the jury

he large payment after

to say whether he was not throughout «
participator in the proceeding Muleah
v. The Queen, Ir. R. 1 C, L. 12, followed
2. The transactions, conversation nd
written communications hetween R, H

McG. (the partner) and his brother, the
defendant McG., and the other members
of the firm were receivable in evidence in
the circumstances of this case. If at first
not available against both defendunts
they became so when the proof had so far
advanced and cumulated as to indieate the
existence of a common design. 3. Evi
dence as to the manner in which other
contracts were obtained by the firm
previous to the date mentioned in the
indictment was properly received
introductory to the transaction in question
4. Letters written by a member of the
firm in the name of an employee. and
purporting to be signed by him, were also
properly in evidence. 5. The report of
the government engineer recommending
the ncceptance of the firm’s tender, was
also properly in evidence ns the objeet of
all that was done was to obtain a report in
favourof the firm. 6. Entries in the hooks
of the firm were evidence against the de
fendant C., and statements prepared
therefrom by an accountant were good
secondary evidence in the ahsence of the
hooks withheld by the defendants. Quere,
how far they were evidence against the
defendant MeG., who was not a member
of the firm. 7. The examination of the
defendant C. in a eivil action arising out
of these matters, he not having claimed

privilege therein, could be used against
him in this trial. 8. The evidence of an
expert in culculating results on '
supplied and proper for an engineer to
to work upon,was admissable. 9. Evi
dence of a present being made to an engin-
eer in charge of the work with the know-
ledge of one of the defendants was proper
to he considered by the jury us casting
light on the relations between the firm
nd that officer. 10, The use of fictitious
tenders was u deceit, and if done to evade
the ults of fair competition for the
contract it was “ unlawful REGINA
v.Coxyorny, 25 O, R, 151

14. Preventing Person from Working at
his Trade — SvrricieNcy or Evinesc
Rerusan o Apvir 1o Trane Usjon
NorrieaTion  ro EMproyes Dis
CHARGE OF WORKMAN Rex v. Day, 6
0. W, R. 470., 577

15. Proof of Acting in Concert.] —1pon
i indictment for conspiracy to procure
by fraud the return of one F. as a1 member
of the Legislative Assembly Held, that
it wus clearly unnecessary to prove that
Il the defendants or any two of them
wetually met together and concerted the
proceedings carried out ; it was sufficient
il the jury was satisfied from their conduet
and from all the eircumstances, that they
were acting in concert. Reciva v, Fer-
Lowes, 19 U, ( I8

16. Trade Combination R. 8. C. ch,

1 Sec, 13, Sun-Sgc, 2 EvipeNcr
CrowN Case REsERVED Form or
CAsE SUFFICIENCY OF INDICTMENT
Morion 1o Quasa — R. 8. (. cn. 174

See. 250 )—Held, That a Crown ease
reserved should be reserved for the con-
sideration of the justices of one of the
Divisions of the High Court, not of a
Divisional Court, and when the court is
asked whether on the evidence the defend-
ints were lawfully convicted, the whole
of the evidence should not be made part
of the ease, but merely the material facts
established by the evidence. 2. That the
sufficiency of an indietment upon a motion
to quash it is not a queston of law which
arises on the trial, and therefore cannot
be reserved under R. 8. (. ch. 174, sec
259, and the court has no power to enter-
tain it ;  Faleonbridee, J., dubitante,
Semble, also that the indictment in this
cuse was sufficient. 3. That the defend-
ants, members of a trade union, in con-
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spiring to injure a not
B., by depriving him ol hi
were guilty of an indictable misdemennor,
and that what they conspired wius
not for the purpose of their
bination within the

ch. 173, sec. 13, sub-sec. 2 ; and tha
the evidence the convietion of the defend

untonist workman

employment,

meaning of .S (

ants for unlawinlly conspiring together
to injure B. in his trade and to prever
him from carry it on, wus right., R
GINA v, Gissoxn, 16 O 704

17. Robbery
SPIRATOR Kinag's Evipescs I'he
accused w conviet t

Yukor

conspiracy, and it

Ferritory, on an indictment for
ippeared that hefore

the commission of the
take part it

ollence re I to

the proposed robbery us it

was ** too strong for him,” but remained
willing to share in the result After the
robbery the accused gave information

nd convietion of
I'he trinl resery
the opinion of the Su
preme Court as to whether or not the
withdrawal relieved the accused from
criminal liability as a party to the robbery
notwithstunding that he remained with
a guilty mind, being ready to accept his
share of the stolen property and doing
nothing to prevent the commission of the
erime. Upon hearing counsel for the
Crown, no one appearing on behall of
convict, the conviction was affirmed
Rex v. Harris, 22nd May, 1902. 8. (.
Can.

which led to the arrest
his fellow conspirators

ed a case for

PREVENTING
CRIMINAL

18. Trade Combination
oRr LEssENING COMPETITION

Copr, 8. 520 (n) CUNDULY Cox
VICTION Evipence JustiryiNG As
SOCIATION OF TRADERS CONSTITUTION
AND By-Laws Livrrarion oF Tiwr
ror Prosecurion Coxtisving Op-
FENCE ArPEAL FrROM CONVICTION

Cross-AppEAL BY CrowN.]—Defendant
was president of the Ontario Coal Associa-
tion, an organization having as its object
the protection of its members against the
shipment of coal direct to consumers by
producers. Members agreed not to sell
coal for less than certain fixed prices, and
not to buy or sell with dealers in coal who
sold direct to consumers, or who refused
to maintain the prices fixed by the associa-
tion. A claim of 50 cents per ton might
be made against any member who made
any irregular sales of coal, and the mem-

-

ber was

0 be expelled from the associa
on refusal to pay the pe

metbership i amd a0 non-me el
|

li were published (
which wa friends
so they y us to
guard I'here
was evidence that coul deale Buttilo
had refused to sell wholes:le on-men
b of the ( ¢ (h 1
enda icted under 20 (d
( he | Code, which ¢ |
« l"',iw’l IS gu \ LATR AT i\ e
el who conspire combin .
nduly prevent or lessen compe
production, manufactu I
sule transportut | 0 p
) \ cle comt \ hich
he o hjeet of de or Merce
ndant appenled to the «
n the manner provided hy 5 of
e 41 and the Crown cro 1
seeking a convietion upon the other connts
Held, 1. Defendant wus rightly e
vieted. The plain object of thi v
tion was to restriet and confine the sal
of coal by retail to its own members, and
to prevent anyone else from obtaining it
for that purpose from the operators and
shippers. 2. The objection that the pre
ecution was too late, and was buarred by
8. 930 of the Code failed, as the offence

was a continuing one (and if applicable to
indictable offences it did not apply): Held,
the cross-appeal of the Crown should be
dismissed, as & 5 of the Act only applied
to an appeal from a convietion
Evrviorr, 5 O, W, R, 163, 9 O, L. R. 648
0 C.C.C. 505

19. Trade Union.}

fendants

Held, that

members of a

the de
trade-union, in
conspiring to injure a non-unionist work-
man, B., by depriving him of his employ
ment, were guilty of an indictable mis-
demeanour, and that what they conspired
to do was not for the purposes of their
trade combination, within the meaning
of R.C. 8., ¢. 173, 5. 13, 5.-s. 2 ; and that
upon the evidence the conviction of the
defendants, for unlawfully conspiring
together to injure B. in his trade, and to
prevent him from ecarrying it on, was
right. Semble, also, that the indictment
in this case was sufficient. Recina v
Gissoxn, 16 O, R. 704

20. Venue Overt Acr N OTHER
CounTties.]—An indictment for a con-
spiracy may be tried in any county in
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which an overt aet has been committed
and if one such overt act be proved, other
overt acts either by the same or others
of the conspirators, may be given in evi
dence, although in other counties, R
GINA v, Conxowny, axp McGreevy, |1
CCC, 408, 25 O. R, 151

CONSTABLE.

See Peace Orricer

CONSTITUTIONAL LAW,

1. Agricultural Exhibitions ProTed
roN Acainst Fravp B.N. A. Acr.]
Provincial legislation imposing a penalty
or in default of payment imprisonment,
for the fraudulent entry of horses at
exhibitions is intra vires.  Such legislature
is in relation to agriculture on which the
Provinee has concurrent power to legislate
Rex v, Horxivg, SC.COC, 268,80, LR

215

2. Bigamy Criv, Cone 275, 276
Jurispierion oF ParuiavMesTt oF Caxapa.]

Sees 5, 276 of the Criminal Code
constituting the leaving of Canada by a
British subject resident therein, with the
intent to go through the form of bigamous
marriage outside of Canada, an indietable
offence are intra vires of the Parliament
of Canada.  Special cases referred by the
Governor-General in Council to the Sup
preme Court of Canada, 1 C.C.C, 172

3. British North America Act (‘ox-
STITUTION OF GRAND JURy NUMBER OF
Paxgn Waerner Proviveian Leais
ature Has Power 1o Liver Nuwmner
or Granp Jury Paxer.] It is within the
power of the provineial legislature to fix
the number of grand jurors, who shall
compose the grand jury panel, that being
part of the organization and constitution
of the court.  But the legislature has no
power to fix the number of grand jurors
necessary toconcurin finding a true hill
of indictment, as that is a matter of erim-
inal procedure, and exclusively intra vires
of the Dominion Parliament. R. v. Cox,
2C.C.C. 207, 31 N.B.R. 311.

4. British North America Act — “Criv-
INAL  Law” Property Axp Civin

RiGgurs.] An aet which constitutes a new
crime for the purpose of punishing it in the
interests of public morality falls within the
eriminal law ; but an act regulating the
dealings and rights of one class with an-
other, with punishments for the protection
of one class, falls within property and
civil rights, and is intra vires of a Parlia-
ment  Legislature. Reciva v, Havnirax
Frecrrie Tramway Co., 1 CC 0. 424,
30 NS, R. 460

5. By-Law DomMiNiON LEGIsLATION
Urrea Viges.]—A bhy-law passed in
pursuance of Provincial legislation giving
power to make regulations of a merely
loeal eharacter for the prevention of fires
and the destruetion of property by fire,
eannot be said to interfere with the general
regulations of trade and commerce which
belongs to the Dominion, and do not
conflict with the provisions of the Petrol-
enm Inspection Aet, 1899, Rex v. Mc-
Greaor, 5 C.CUCL 485, 4 O, R 198

6. Civil Remedy SUSPENSION OF
Cope Sec. 534 See. 534 of the Criminal
Code is ultrn vires as being legislation
affecting civil matters and eannot be con-
sidered a necessary incident or consequence
of the right to legislate upon eriminal
matters. Paquer v. Lavoig, 6 C.C.C
314

7. Concurrent Jurisdiction of Provinces
and Dominion Coxnrrier.] - Provineial
legislation on subjects which are within
the concurrent jurisdietion of the Provinee
and the Dominion is null when contrary
to the legislation of the Federal Parlinment
Ex parre Asueey, S C.C.C, 3

N. Extradition Act Sec. 5.] -Section
5 of the extradition Aet is intra vires of
the Parlinment of Canada, and does not
conflict with the rights conferred on the
Provinees as to constitution and organiza-
tion of courts by sec. 92 of the B. N. A,
\et, sub-see. 14, Ex parte Gaynor
AND Greese, 9 C.CLC, 240,

9. Fisheries — R. 8. (', ¢. 95, Sec. 14

Urrra Vires — Trar Ners License Fee

Revesve Purrose Provineian
Foresnorr  Liwirs.] 1. The Dominion
Government  though possessed of the
power to regulate fishing within Provineial
foreshore limits, has no power to levy a
license fee therefore, and s.-s. 7, of sec. 14
of Fisheries Act R. 8, (., 05, is ultra
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vires The Federal Government could by see. 880 of the Code. Canasacn v,

levy such o tax for revenue purposes  Mclivovie, 6 C.C.C0 885 Terr. LR,

generally, but a ~|-u ial enactment would 235

be requir R. v. Coasorer, 6 C.C(

408, 14. North-West Territories ConTiown
10. Instalment Contracts — Loax Cop-  0F (CORPORATIONS APATED CANE.§

PORATION Acr, 1807, RS, 0O ¢ 205,

The Loan Corporation Aet of Ontario,
R. 8.0, 18097, ¢. 205, is intea vires of the
Provinieal legislature, sinee its effect is to
prohibit the making of such contraets as
it deals with under penalties imposed by
the ('mlv RA v. Pierce, 9 C.C.C, 102
9 0. R. 37

Justices of Peace — Svmvany Juk-
ISDICTION Power or Doaminjon Pan
LIAMENT. | The Dominion Parilament has
jurisdiction to confer a new jurisdiction
on Provineial courts. Rex v. Wirrkn,
§C.CC 34 N. 8. R. 202,

12, Liquor Laws TempErRANCE AcT,
1864 Quesec Acr oF 1870 Neor
Acr 1878.] The Temperance Act of 1864
or “Dunkin Aet” was applicable equally
to Upper and Lower Canada, and under it
municipalities were given power to pass
hy-lawsprohibiting the grantingof licenses
By see. 120 of the B. N, A, Act the Tem-
erance Act was left in foree until repealed
1y the legislature vested with power to do
The Quebee Act of 1870 abrogated
all of the Dunkin Act exce pt the first ten
clanses, which give to municipalities the
power aforesaid. 1. Held, on an appliea
tion for habeas corpus that inasmuch as
the Temperance Aet, 1864, was passed by
the legislature representing hoth Upper
and Lower Canada, it was ultra vires of
the Quebee |l‘L|-l |l||u' alone to repeal it
or any part of it. The fact of such Aet
having remained in force, however, in
the Provinee of Quebee did not debar
the loeal legislature from enacting a law
having for its object the regulating of the
liquor traffic within the limits of its terri-
tory. Ex parte O'Ngen, 9 C.C.CO 140

80

13. Liquor License Act TERRITORIAL
ORDINANCE InTrRA Vires Cope Sece
880.]—8ee. 22 of the Ordinance, ¢. 22 of
1900, passed by the legislative assembly
of the North-West Territories is intra
vires, and is not inconsistent with the
provisions of Part LVIIL of the Criminal
Code ; since sec. 22

2 of said Ordinance
merely provides another requisite prelim-
inary to the right of appeal as provided |

Defendants were convieted by o justice
for carrymg on husiness as a foreign com-
pany without having registered under the
Foreign Companies Ordinance, 1903, On
a stated case. The defendants were in-
corporated under the Joint Stock Com-
panies Act LS, CU 1886, e. 119, 1t was
contended that the loeal ordinance did not
apply to Dominion charters, and if so that
it was ultra vires = Held, 1. That the
defendant company was a foreign company
within the meaning of the ordinance, since
as dealers in implements it earried on
some business to which the legis Illl\q'
authority of the Territories extends.’
2. 1t is ultea vires of legislative Assemb ly
of the Territories to pass such ordinance
as being legislation i respect of direct
taxation, and this authority may be exer-
cised with respect to corporations created
under Acet of Dominion Parliament.  1f
some of the provisions are ultra vires it
does not initself make the whole ordinance
ultra vires. 3. Asincident to such powers
the Legislature may impose conditions
compelling companies doing business un-
der Dominion Charters to file a copy of
this charter with the proper officer in that
hehalf in the Territories, pay the required
fee, and file a power of attorney us set out
in said statute. 4. Per Newland, J., the
only question as to the right of Provinces
to legislate as to property and eivil rights,
is where such legislation confliets with
Dominion  powers  (e.g. regulations of
trades and commerce).  The construction
generally put on * regulation of trade and
commerce ' does not include minute
regulations affecting terms and conditions
on which corporations earrying on particu-
lar trades are to be allowed to do so in
particular loeations, but rather to matters
of general quasi-national imports
Massey Hagws Co, 0 ()
L. R. 45

we. R.v,

. 25 1

15. Organization of Courts of Criminal
Jurisdiction Doyinion LrcistaTion.)

The Dominion Parliament may impose
new duties on existing Provineial courts
as to matters not exclusively assigned to
the Provineial Legislatures and no Provin-
cial Legislation is necessary to enable
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effect to be given to such enactments.
Re Vaxcaini (No. 2), 8 C.C.C. 228, 34
Can. 8.C.R. 621,

16. Provincial Legislation CriviNar
Procepure.| —A  Provineinl Legislature
has no jurisdietion to give a single Judge
authority to determine matters arising
under the Criminal Code as to which the
Full Court was formerly the proper
forum. Reaina v, Beawe, 1 ¢, C.C, 235
11 Man. L. R. 448,

17. Provincial and Dominion Legisla-
tion Power or DoMINoN PARLIAMENT
10 EXTEND JUurisprerion Grves sy Pro
viNeiaL LeGistaTion.]—The jurisdiction
of Parish Court Commissioners is defined
by sec. 2, e. 59, Con, Stat. N. B. and by
8.-8. 92, B.N. A, Act; the Provincial
Legislatures alone have power to pass
legislation defining the jurisdiction of
Provineial Courts. Sec. 103 (a) e¢. 106
Can. Temperance Act which purports to
give jurisdiction to the Parish Court Com-
missioners to try offences under this Act
is ultra vires of the Dominion Parliament.
Ex parte Fraxacan, 5 C.C.C. 82, 14
N. B. R. 577.

18. Provincial Legislation DELEGA-
TioN oF Powers 1o Dowminion ParLia-
MENT.]-—A Provineial statute constituting
a court with such jurisdiction as the Parlin-
ment may confer is not a delegation of the
wowers vested in the Provinee by the
3. N. A, Act. Ex parte Vancing, 8 C.
C.C. 164, 36 N. B. R. 456.

19. Railways — SereapiNg Fires

CERTIORARI Fispinas oF Facr)]
On applieation by defendants to quash a
('l)ll\'i(" ion under the PrairieFire Ordinance
by which the defendants had been con-
victed of st: wrting a fire near .| station on
their right of way :—Held, 1. If there is
any evidence to satisfy um\u' ion, it is
for the justice of the peace to decide as to
the weight, in the same manner as a jury,
and his finding should not be interfered
with unless it clearly appears that there
a8 no evidence before him. 2. That
in enacting such ordinance the local legis-
lature has jurisdiction to enact rules of
evidence governing the onus of proof. 3.
It is intra vires of the Territorial legislature
to require engines of a Railway Co. operat-
ing under a Dominion charter, to he pro-
perly equipped so that the least possible

danger from sparks should ensue ; such
a power to legislate concerns u matter of
a loeal or private nature, and respects

property and eivil rights C.P. R.
Co., 9C.C.C. 335, 1 W. L. 8H,

20. Royal Prerogative Pakpon
StaTure.] —The Royal prerogative eannot

be affected or curtailed by the enactment
of a statute without express words to thut
effect, but it may be enlarged and extend-
ed by a statute which does so in general
terms. The prerogative of merey issim
ply the exercise of a diseretion on the part
of the Soveriegn to dispense with or to
modify punishments which the eriminal
or penal law required to be inflicted, but
it should not interfere with or infringe
private rights, Ex parre Joux Anwg
race, H C.C.C. 345, Q. R. 11 K. B. 163

21. Seamen’s Act, Sec. 134 INTRA
Vires.]—The Parliament of Canada had
power to enact sec. 104 of the Seamen’s
Act, R. 8. C,, 1886, ¢. 74. Rex v. Manr
riN, 8 C.C.C. 148, 36 N. B. R. 448

22, Statute Partly Constitutional
INTE NTION OF LEGISLATURE.]—A statute
may be unconstitutional in part only and
valid ards the remainder.but in such
a cuse when the parts are so related in
substance as to preclude the supposition
that the Legislature would have passed
one without the other, or when it appears
that the legislature intended the Aet to
operate as a whole,the entire statute must
be adjudged invalid. Ex parre Jony
Arvirace, 5C.C.C. 345, Q R, 11 K. B.
163.

23, Suspension of Legislation Pending
Vote of Election.]—Legislation which pro-
vides a law but leaves the time and manner
of its taking effect to be determined by the
vote of the electors is not a delegation of
legislative power to them. See REx v.
Caruisie, 7C.C.C, 470, 6 O. L. R. 718,
23 Oce. N. 321

24. Trade and Commerce — Swuors
Recurarion Acer — INtrA  Vires.)—
The Shops Regulation Aet (Man.) which
merely limits the number of hours during
which the shops are to open for business
in a particular specified business, and
which is restricted to municipalities de-
siring to avail of its provisions, is a matter
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of a merely local nature within sub-sec.
16 of section 92 of the B. N. A, Act and is
intra vires of the Provineial legislature.
Rex v. Scuuster, 8 C. . C. 354, 14 Man.
L. R. 672.

5. Trade and Commerce, SEc, 91,
Sus-Sec. 2 B, N. A. Acr — INTER-
FERENCF WITH Trape axp  Cowm-
MERCE.]—Provineinl legislation prohibit-

ing Chinnmen or persons unable to speak
English, from occupying any position of
trust or responsibility in & mine is ultra
vires. 1f it affects aliens it is governed by
Union Colliery v. Bryden (1880) A.C.
580, and if it affects British subjects it is
an interference with trade and commerce.
Under see. 91 sub-sec. 2 of the B. N, A
Act freedom to trade with Canada includes
freedom to engage in occupations in Can-
ada for the purpose of earning a livelihood.
Rex v. Priesr, 8 C.C.C. 265, 10 B.C. R,
430,

CONTEMPT OF COURT.

1. Newspaper Comment.] The public
press are entitled to discuss and comiment
on judicial decisions as matters of public
interest, but not to pre-judge matters
which are sub judice. Though a technical
contempt he committed, no committal
ought to be made, unless the offences he
of so serious nature as to render the
exercise of this summary power ne
to prevent interference with the ¢
justice. SToppARD V. PRENTICE,
. 103, 6 B, C. R, 308,

2. Newspaper Comment Cope Sec.
14-200.}—On the trial of an indictment
for conspiracy to extort money, the jury
disagreed and were discharged, and a new
jury ordered to be impanelled, the cause
18 still pending, and it contributes a con-
tempt of court for one of the accused, to
publish, in a newspaper controlled by hi
improper comments on the case. 2.
Contempts of court are direct and indirect ;
the first, in the presence of the court or so
near to it as to interrupt its proceedings ;
the second is offered elsewhere and tends
to impede in pending causes the due
administration of justice. 3. To state
or insinuate at a public meeting or else-
where publicly, that the defendant is not
guilty, coupled with the affirmative that

CONVERSION 186

there wus @ conspiraey against him, or
that he could not get a fair trial,
contempt of court. 4. In a
contenipt the Judge nu
punish in a sumn
a e of indirect

proceed and
v Way instanter ; in
t contempt, the
temnor must he regularly summoned to

con-

show ecause and unless admitted, proof
of the act must be given. 5. The question
of whether contempt has been committed
is for the sole decision of the Court. 6.
In addition to a fine and imprisonment
defendant may be bound over to keep the
peace In tWwo sureties, and not to commit
any further contempt and to give security
therefor and in default to be imprisoned
for 6 months., Rex v. Coaruer, 6 C.
O, L ARG,

See ulso CERTIORARL

CONVERSION.

Conversion of Chattel by Finder
PawNiNG CrIMINAL INTENT QuEs-
7108 ¥or Jury.]—The prisoner was con-
victed for stealing a watch,  The evidence
shewed that he found the watceh, and a few
hours afterwards on the same day pawned
it fe small advance. The Judge told
the jury that, if the prisoner found the
watch, and afterwards disposed of it for
his own use, he was guilty of theft ; it

made no difference whether he discovered
the owner or not. He also told them that
the raising of a temporary loan on any-

thing found constituted a theft. The
following questions were reserved for the
opinion of the court :—1. If the prisoner
found the goods and afterwards disposed
of them to his own use was he guilty of
theft 2 2. Does the raising of a tempor-
ary loan on anything found constitute
theft ? In answer the Court said : “Not
necessarily as a matter of law. Whether
or not the conversion by the finder to his
own use of goods found by him is a guilty
conversion i8 a question for the jury, upon
consideration of all the ecircumstances
..... The direction of the Judge to the
jury in this case was equivalent to a
direction that a matter of law the ac-
cused was guilty ; the finding was there-
fore rather a finding by the learned Judge
than by the jury. and for that rea-
son cannot be upheld.” REGINA v. SrA-
viN, 21 Oce. N. 54,
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CONVICTION.

1. Absence of Accused FaiLvre to
Prove SERVICE oF SUMMONS Coxvic-
TI0N INvALD. | —The prisoner was charged
with being a vagrant and having failed to
appear on the return day of the summons,
he was convicted without any proof hav-
ing been made of the service of the sum-
mons on him. The conviction was
quashed. Rex v. Levesqur, 8 C.C.C.
505, 6 Que. P.R. 64

2. Adjournment ABSENCE OF MAGIS-
TRATF Crerg ApsovrNing Court
Copoe Sec. 857.]—Under Part LVIII. of
the Code where the magistrate has ad-
journed a summons and on the adjourned
date is himself absent, the Clerk of the
Court has no power to adjourn for a longer
period than eight days from the time when
muagistrate granted the first adjournment,
as at the expiration of the eight days the
magistrate  himself is funectus officio
Pari: v. Recorber, oF MoNTREAL, 10
€.¢.¢ 297,

3. ArtecaTions ofF ILLeEGaL Pracrice
Wirthour SpecieyiNg Act ALLEGA-
TION OF Pracg) Iyvposirion or Cosrs

B. was convicted of practising as a
veterinary surgeon without the proper
qualification: Held, that the convie-
tion was good, although it did not allege
any particular aet done. A conviction
stated the offence to have been committed
in the county of Norfolk. The inform
tion charged the offence as in the Munic
pality of North Cypress, in the County of
Norfolk, in the Province of Manitoba. In
the absence of any affidavit denying that
the magistrate had jurisdietion :—Held,
that an objection that no offence within
the Province had been shown was unten-
able, Costs unwarranted by statute hav-
ing been imposed.:—Held, that the con-
viction was bad. Re Bisny, 6 Man. L
R. 472.

4. Alien Labour Act Wrrrren Con-
SENT OF JUDGE TO ProOsecuTiON REe-
QuISITES OF CONSENT JUrispreTion
oF MacistraTE.]—Appeal by defendant
from a conviction by a magistrate (acting
with the written consent of the junior
Judge of the county of Carleton), for un-
lawfully and knowingly assisting the im-
portation of an alien and foreigner into
Can under contract and agreement

made previous to his importation to per-

form labour and sevices in Canada con-
trary to 60 & 61 V. e, L1, (D), as amended
by 61 V. e. 2 (D), and 1. Edw. VII. ¢. 13
D) : Held, the written consent did not
comply with the intention of the statute,
as it should contain a general statement
of the offence alleged to have been com-
mitted mentioning the name of the
person in respect of whom the offence is
alleged to have been committed, and the
time and place, with sufficient certainty
to identify the particular offence intended
to be charged.  Convietion quashed. REex
v. Breckesrmae, 6 O.W. R. 501, 10
0. L. R. 459

5. Amendment of CONSTRUCTION OF
STATUTE Wouns or, CONTRADICTED
BY Worpns IN SCHEDULE Errecr or.)

Consolidated Statutes & 33 Vie. ¢
32, gives a competent magistrate summary
Jurisdiction to try the offences there de
fined, with the consent of the accused ;
such consent to be asked and given as
therein set out, Con. Stat., 37 Vie. ¢. 32
5.1 declares that certain Acts, “The titles of
which are set forth in the annexed sched-
ule,” among them, 32 & 33 Vie. e. 32
supra, “shall apply to British Columbia
After the mention of the last mentioned
Act in the schedule are the words : *“In
applying this Aet to British Columbia, the
expression ‘competent magistrate’ shall be
construed as any two justices of the peace
sitting together, as well as any funetionary
having the powers of two justices of the
peace, and the jurisdiction shall he ab-
solute without the consent of the parties
charged”:—Held, 1. That the 32 & 33
Vie. e. 32 was introduced in its entirety,
and that the last mentioned words in the
schedule were inoperative as repugnant
to it. 2. Justices may amend convietion
before return to certiorari in matters of
form but not in matters of substance. 3
The court may look at the depositions for
the purpose of deciding whether there is
any evidence whatever to found jurisdic-
tion to conviet. 4. To sustain a convic-
tion for cutting, the skin must be broken.
Hovauron's Case, 1 B.C. R, pt. L, 1.

6. Amendment of.] -A summary con-
vietion deseribing defendant as *“ Mrs.
Morgan.” held bad. ReciNa v. Moraax,
1. B.C.R., pt. I, 245

7. Amendment Pexavry Possipry
GreaTer.]—Where convietion for ninety
days imprisonment instead of three
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months' imprisonment as authorized by
statute. Conviction quashed as it may
possibly be for more than three calendar
months, and amendment refused. Ry
GINA v, Gavin, 1 CLC.C. 59, 30 N.S. R
162,

8. Amendment Excess or Juris
DICTION Cosrs.]--Where a conviction
was bad, inasmuch as imprisonment with
hard lubour was imposed in default of the
payment of fine, and the magist
in making a return to a rule nisi to
quash the convietion, amended the
convietion by omitting the impris
onment with hard  labor which
part of the convietion was in excess of the
magistrate's jurisdiction, it was held that
the return was a valid one, and the rule

@

was discharged without costs. ReGina
v. McANN, 3 C.C.C. 110, 4 B, C. R, 587

Amendment Unavrnorizen Ao
pITIONAL PENALTY DISCRETION  OF

MaGisTRATE.] —~Where a magistrate im
posed the full penalty authorized by the
statute with an unauthorized addition, the
court on certiorari proceedings amended
the convietion by striking out the unauth-
orized addition. In such case the appro-
priate penalty only was intended and in
amending, the court is not exercising the
discretion of the magistr: ite Ex panTs
nt, 1 C.C.C. 126, 33 N.B. R.

10. Amendment. PowERr 0F MAGISTRATY
10 AMEND.]—Upon a return to a certiorari
a magistrate has the right to omit an error
recorded in the original minute of adjudi
cation. ReciNna v. Warrren, 4 C.C.C
141.

11. Amendment Power 10 AMEND
Wuere Derecerive.]—A  defective con-
viction brought up by certiorari, whether
in aid of a writ of habeas corpus, or on
motion to quash the conviction, ean be
amended. Tue Queen v. Murpock, 4
5, C.C. 82, 27 AL R. 443

. Amendment of Information — Farr-
U ur 10 RESwiAR — Warver — Curamive
Errect or Cope Sec. 880.]—A magistrate
in the presence of the defendant and prose-
cutor amended an information laid under
the Master and Servants Act (Ont.), 1901,
without having it re-sworn. The amend-
ed information was then read over to the
defendant, and it was explained to him
that he would be tried on the charge as

amended. He raised no objection nor
asked for any adjournment, and himself
evidence : —Held, on motion for
i, that the magistrate having the
defendant before him, even though bhrought
there improperly, may proceed to try him
on the amended information, though not
re-sworn, even though the Aet under which
he is tried, requires information on oath,
where the defendant raised no objection
or protest at the time :—Held, further,
that being satisfied from a perusal of the
depositions, that an offence of the nature
described in the convietion has been com-
mited by the defendant, and that the
magistrate had jurisdietion over it, and
the punishment imposed is not in excess
of that provided by the law, the court

will not invalidate the convietion by reason
of the fact that the date and place of the
offence are not stated in it, when these

clearly appear in the depositions ; the
convietion may be cured by amendment
under Code s. 883 and 880, R. v,
Lewis, 6 C. C. C. 499

13. Appeal to Judge of Supreme Court,

. W. T, NoTicE oF Aprearn IN-
SUFFICIENCY Tive oF SiTTING  OF
Covrr Nor .\'nnn] Rex v. Briva-
comBe (NW.T)), 2 W, L. R. 53.

14. Appeal STAY oF PROCEEDINGS.]

An appeal against a convietion under the
Liquor License Ordinance (N.W.T.) for
supplying liquor to an interdicted person,
suspends and stays all the consequences
of the conviction. and if forfeiture of the
license be one of the consequences of the
conviction, is it also suspended pending
the appeal. SiminaTon v, COLBORNE,
C.C.C, 381, 4 Terr. L. R. 372

15. Appeal to County Court Haneas
Conrrus Proceepings.|—Application for a
writ of habeas corpus.  The prisoner was
charged with an offence under s. 523 of the
Criminal Code. convicted thereof hy the
police magistrate for the eity of Rossland,
and sentenced to two months’ hard labour.
Immediately after conviction he appealed
to a County Court, and Leamy, Co.J
affirmed the convietion :—Held, dismiss-
ing the applieation, that the decision of
the County Court in appeal from a sum-
mary convietion is final and conclusive,
and a Supreme Court Judge has no juris-

diction to interfere by habeas corpus.
Rex v. Beawisu, 21 Oce. N, 603, 8 B
C.R. 1N
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G. Appeal from Order Quashing.
An appeal to the Court of Appeal from an
order of the High Court of Justice quashing
a summary convietion under a provineial
statute does not lie unless speciully pro-
vided by statute. Reaina v. CusHiNg,
SO 306, 260 A, R, 298

17. Appeal to County Court HaneAs
Conrrus Jurisprerion.]—Where an
ippeal from o summary convietion has
been taken to the county court and de
termined, there is no jurisdietion in the
Supreme Court to impench the convietion
by habeas corpus proceedings, being pre-
cluded by Crim, Code sec. 881, REX v
Beamisu, 5 (. C. (., 388, 8 B.C, R, 171

18, Appeal After Plea of Guilty On
JRCTION AS TO JURISDICTION NOT TAKEN
BerLow.] - Where o bheen
entered 'mder the summary convietions

t of B.( iy objection that the
by-law under which the convietion was
made is ultra vires, is not open to he raised
on appesl unless raised on the hearing
before the magistrate. After a
tion has been entered on a plea of guilty,
the court has no power to re-open the
hearing on the merits which would be
tantamount to allowing defendant t
withdraw his pleax of guilty, and the case
will not be reviewed on appeal for the
purpose of revising the punishment im

convietion has

convie

posed, unless the magistrate exercised his
diseretion improperly and oppressively
R. v. Bomax, 6 B.C. R. 271, 2C.C. C. 89

19. Appeal MAGISTRATE  STATING
CAse AFPTER APPEAI Res Jupicara.)

The defendant was convieted before a
stipendiary magistrate for violation of
certain regulations made under the Fish
eries Act, R. 8. C. e. 96, s
appeal was taken to the county court for
the district No. 3, where the conviction
was  affirmed No appeal was taken
from the judgment in the county court,
but the stipendiary magistrate was applied
to to state a case for the opinion of the
Supreme Court, with the view of questior
ing the validity of the conviction, which
he did :—Held, quashing the case stated,
that, with the judgment of the County
court standing in the way, the defendant
was precluded from asking the stipendiary
magistrate to state a case for the purpose
of attacking the conviction in the Su-
preme Court The judgment in the
county court, in the identical case, was

binding as between the parties, and upon
the stipendiary mugistrate, and the mat-
ter was therefore res judicata, and one in
which the magistrate could not be asked
to state a case. Rex v, TownsHenp, 35

N. 8. Reps. 401,

20. Appeal from FAILURE TO SERVE
Prosecuror.]—A notice of appeal from a
summary conviction before two justices
of the peace, not personally served on the
prosecutor, nor addressed to him, but
which was served on one of the justices,
who was informed at the time of service
that the notice was for the prosecutor,
is insuflicient, and the appeal was quashed.

Hosterrer v. Thuomas, 5 C.C.C. 10, 4
Terr. L. R. 224

21. Appeal from Derecrive Norice

GAMING. A notice of appeal from a
conviction for l‘l:l_\llll{ n a common gam-
ing house, which stated accused was
convicted for “looking on,” held defective
Notice of appeal showed the names of
appellant, the intent to appeal, the sessions
to which the appeal is made, and the
nature of the convietion appealed against.

R.v. Au YIN,6C.C.C. 63
22. Appeal RECOGNIZANCE  —
SURETIES STATUTORY REQUIREMENTS.]

On an appeal, under s. 879, Criminal
Code, by several defendants from a sum-
mary convietion, the recognizance must
be that of two sureties besides the appel-
lant, and the appeal will be quashed if the
recognizance be given with only one
surety. 2. An appeal not being of com-
mon law right, the conditions precedent
imposed by the statute must be strictly
complied with. 3. The giving of security
is an essential part of the appeal, and
unless it be done in the manner required
by statute, the giving of a notice of appeal
will be unavailing, and the conviction
may be prosecuted as if no notice had
bheen given. Reciva v. Joseen, Q. R.
21, 8.C.211

INIZANCE De-

23. Appeal Re
FECT IN (‘osTs OrpER MorioNn
T0 QUASH GROUNDS Apprrion or.]

The court may allow new grounds to
be added on shewing cause against an
order nisi to quash an order dismissing
an appeal from a conviction under the
Criminal Code, granted under the rule
of court of Michaelmas term, 1809, al-
though the rule requires the grounds to be
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stated in the order. A recognizance entered
into under s. 880 (¢) of the Code is bad if
the word “personally’ is omitted from the
condition to appear and try the appeal
and abide the judgment of the court
thereupon.  And the appellate court,
on this objection being raised to the
recognizance, has jurisdiction to dismiss
the appeal with costs. Rex v, Webber
BURN, EX. p. Sprague, 36 N. B. Reps. 213

24. Appeal NOTICE O} Panries
TO BE SERVED.]—A notice of appeal from
a summary conviction (provineial) served
upon the convicting magistrate is not
mvalid because it is not also uddressed to
served upon the respondent. It is not a
pre-requisite to the right of appeal that
the person convicted should have heen
taken into custody. Quwre, whether
service of notice of appeal on the respond-
dent’s solicitor would not bhe sufficient
in any event. Rex v. Jorpax, 22 Oce
N. 219, 9 B.C.R. 33

Appeal CoNprTioNs PRECEDENT
10 AppeEAL.)—Where an appeal from a
summary conviction was taken to the
county court under the B.C. Summary
convictions, the requirements of the Act
were held to he unfulfilled, where the
recognizance was entered into on the day
the Appellate Court sat.  ReciNa v
Kinag, 4 C.C.C 128, 7 B.C, R, 401

26. Appeal Conpirions PRECEDENT
TO APPEAL.]—An appeal is not a common
law right, and the conditions imposed hy
the statute must he strictly complied with
Where the recogniance was only given
with one surety istead of two suficient
sureties as prescribed, the appeal was
quashed. Recina v. Josepn ET AL, 4
C.C.C. 128, Q. R. 21, 8.C, 211,

27. Appeal. -Nor1icE TO COMPLAINANT.
Forum.|--Held, that a notice of appeal
neither addressed to nor served upon the
prosecutor, but addressed to and served
upon one only of two convicting justices of
peace, is insufficient, though it appear
that when the notice was so served the
justice upon whom it was served wi
verbally informed that it was for the
rosecutor.  Keohan v, Cook, 1 Terr
‘, R. 125 followed. The question, wheth-
er a notice of appeal to the Supreme Court
of the North-West Territories instead of a
Judge thereof was id, was raised but
not decided. Hosterter v, THomas, 4
Terr. L. R, 224,

28, Appeal Pavuest or Fixe
SECURITY — MoNEY DEprosit — RETURN
10 ArpELLATE Court.]—A person by
paying his fine on a summary conviction
loses any right of appeal he might other-
wise have had under s. 880 of the Criminal
Code.  Where on an appeal from a sum-
mary convietion an appellant makes a
money deposit in lieu of recognizance, the
deposit, which ineludes both the fine and
the security for costs of appeil, should be
returned by the justice into the appellate
court, and in default the appeal cannot be
heard. Rex v. Nevseraer, 7 B.C. R.

ai2,

20. Appeal Fainure 1o RETURN
Derosir to Covnt AFFIDAVIT.)
Before an appeal from a summary convie-
tion before a magistrate ean be heard, the
deposit of money made to the magistrate
in lieu of recognizance must be returned
into the court hearing the appeal, hefore
the same can be heard, The deposit with
the magistrate is a matter of record, and
cannot be proved by aflidavit evidence.
ReGiNa v. Gray, 5 C.C.C, 24

30. Appeal Ricur or PrLea or
GuiLty.]—A person who has pleaded
“guilty” to a charge, and has heen sum-
marily convieted, may raise a question of
law in an appeal under s. 897 of the Crim-
inal Code, but on such appeal his former
plea of “guilty” estops him from calling
upon the respondent to prove his guilt,
So far as his guilt or innocence is concern-
ed, he is not a “party aggrieved” within
the meaning of s. 879 of the Criminal Code.
Rex v. Brook, 5 Terr. L. R. 369,

31. Appeal Rigur 1o Juny oN Ap-
PEAL.]—In an appeal against a summary
convietion to the Court of General Sessions
in Ontario, there is no right to demand a
trial by jury. Reciva v. Mavroy, 4 C,
C.C. 116,

32. Appeal NOTICE OF — AGAINST,
SUFFICIENT 1F DirecTED To CoNvICTING
JusTtices.]—Under sections 880 and 881
of the Criminal Code it is not necessary
to notify the prosecutor of an appeal
against a summary conviction ; it is
sufficient if the notice be addressed to the
convieting justices Rex v. Davirr, 7
C.C.C, 514,

33. Appeal from ParTies To BE
SErvEp — R. 8. B. C. 1807, ¢. 176, 8. 71.]
A notice of appeal from s summary con-
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viction (provineial), served upon the con
vieting magistrate, is not invalid beeause
it is not also addressed to and served upon
the respondent. It is not a pre-requisite
to the right of appeal that the person
convicted should have been taken into
custody, Quwre, whether service of not
ice of appeal on respondent’s solicitor
would not be sufficient in any event
Rex v. Joroan, 9 B.C.R. 33.

34. Appeal from.]—A notice of appeal
from a conviction for |'1:l}'ll||{ in a common
gaming house, which describes the offence
for which the appellant was convicted as
“looking on while another was playing in
a common gaming house,” is insufficient
Rex v. Man Yiv, 9 B.C. R. 319

35. Appeal Cope s.8. 782, 783 (A)
AND 784 58 & 50 Vie. (Cax.) c. 40
The right of appeal given by s. 782 of the
Criminal Code as amended by 58 & 59 Vi
(Can.) e. 40, from convietions by two
Justices of the peace, under Code 5. 783 (a
and (f), is not taken away in British Col
umbia by Code s. 784, s 3, as amended
by 58 & 59 Vie, (Can.) ¢. 40, Reaiva \
Wirrn, 5 B.C. R, 114

36. Appeal NoTice or.}—A notice
of appeal from a summary convietion did
not state to the next sittings of the Judge
or in any way specity when the appeal
was to he heard Held, invalid. R. v
Brivacomne, 10 C, C. C. 168

Appeal Liquor License
NANCE APPLICATION BY
GENERAL  TO  EXPEDITE

Onrpi
ATTORNEY
Hearing

“Courr 1o WHicH SUcH APPEAL 18
Mape " IMPRISONMENT FOR OFFENCE
or AxortHEr Prerson Prior Coxs-
vieTion. ] Notice having been given of

an appeal from a convietion for an infrac-
tion of the Liquor License Ordinance (a
consequence of which convietion was a
forfeiture of the license of the person con
vieted), to “ the presiding Judge sitting
without a jury at the sittings of the Su-
reme Court for the Judicial Distriet of
‘\m!vrn Assiniboia, to be holden at the
town of Regina on Tuesday, the 25th day
of March, 1902 the \'Innu- -Gieneral
..pp]n»nl to a Judge under Ordinance, 1901,

33 (amel mllng the Liquor License Ordi
nance), s s.-8. 3, to expedite the
hearing Hold 1h the appeal was to
the Supreme Court for the Judicial Dis-
trict named, generally and not merely to

A court coming into existence only on the
day mentioned, and that a Judge had
jurisdiction to hear the application :

Held, on the hearing of the appeal, that
sec. 64, s.-s. 5, of the Liquor License
Uuim:nu-u- was ultra vires, although the
effect might be to inflict imprisonment (on
non-payment of fire) upon a person who
1d not personally violated the Ordinance:
Held, «lso, following Regina v. Black,
that forfeiture of license results under sec.
82 from a second or any subsequent offence

against 64, notwithstanding the con-
victions oceurred in different  licensing
vears., Tue Queex v. McLrop, 5 Terr
L. R. 245

38. Appeal Derective Recoani-
7ANCE — WaIver sy Paymest (‘opE
Sec. 880.]—Appellant was convieted and
fined for neglecting to perform his duties
as school trustee. After the conviction
he entered into a recognizance to prosecute
an appeal.  The condition of it omitted
the words “and to try such appeal.”
Held, 1. The Court of General Sessions
of the Peace had jurisdiction to hear such
appeal. 2. Where the convietion made
the fine and costs payable forthwith or in
default to be levied of the goods and chat-
tels of defendant, and the defendant paid
the fine and costs, feeling he was under
compulsion to do so and gave notice of
appeal :—Held, that the payment w: |~nul
a waiver of his right of appeal. 3. Where
the Court of General Sessions included in
the order quashing the convietion a direc-
tion that the magistrate refund the amount
of fine and costs, such terms heing in the
order will he considered surplusage, and
will not be held to vitiate the whole order.

)

R. v. Tveker, 10 C.C.C, 217.

39. Appeal DisvissaL oF
FICATE OF TaxatioN.]—Where a minute
of dismissal had been recorded by the
Chairman of the Court of General Sessions
of the Peace, dismissing an appeal from a
summary conviction, such minute author-
izing the clerk of the peace to tax the costs,
and no formal orderof such dismissal was
ever drawn up, there is no warrant or au-
thority for the clerk’s certificate of taxa-
tion,or for the orderof the cou another
sitting directing the issue of process for
the payment of costs as taxed. Borh-
weLL v. Burnsiog, 4 C, C.C. 450, 31 O,
R. 695.

40. Application for Re-Fund of a Fine
and Costs.] —In a statute providing that

CERTI-
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the court may perform a judicial act for
the benefit of a party, under given eireum-
stances, the word “may” is imperative.
Fexson (Appertant) v. Tue Crry or
w  Wesrvinster  (REsPONDENT), 5
B. C. R. 624,

41. Assault — Variance or ConNvieTIioN
FROM MINUTE OF ADJupicATION.]—On
habeas corpus r"""??(h"ll* it was held that
inasmuch as the convietion and warrant
of commitment varied from the minute of
adjudication in that they stated, that the
defendant should he kept at hard labour,
the minute not containing such, the var-
iance was fatal and convietion quashed.
Ex parre Carmicwaer, 8 C.C.C. 19

12. Awarding Fine Against Three Per-
sons.]—A conviction awarding one fine
against three persons jointly for separate
acts is bad. Gaven v, Towssuir or
Erucr, 6 C.C.C. 15, 3 0. R. 438

43. Blanks in.] A conviction adjudged
imprisonment in default of payment of
the fine and costs “and charges of convey-
ing her to the common guol, amounting
to the further sum of dollars.”

Held. invalid, and the prisoner was
discharged. ReGiNA v. Bryaxt, 3 Man.

44. Certiorari SeLung Liquor ro
INDIANS View oF PrLace oF SaLe :
Motion for certiorari to remove a convie-
tion for selling an intoxicant to an Indian.
The magistrate, after hearing the evidence
but hefore giving his decision, went alone
and took a view of the place of sale :
Held, quashing the conviction, that the
proceeding was unwarrantable. 2. That
8. 108 of the Indian Aect, and s. 880 of
the Criminal Code do not prevent pro-
ceedings by certiorari where the ground of
complaint is that something was done con-
trary to fundamental prineiples of eriminal
prou-«lurv In m Sivag Keg, 21 Oce. N.
220, 8 B.C. R.

45. Certorari Ru:u‘r T0 — CRIMINAL
Cobr, s. 887 FAarLure oF REMEDY BY
ArrEAL.]—Section 887 of the Criminal
Code, which enacts that ““ no writ of certi-
orari shall be allowed to remove any con-
viction or order had or made hefore any
justice of the peace, if the defendant has
appealed from such conviction or order to
any court towhich an appeal from such
conviction or order is authorized by law,
or shall be allowed to remove any convic-
tion or order made upon such appeal,”

does not deprive the court of the right to
quash a convietion on certiorari, where
the convicting justice acted as a partisan
in collusion with the prosecutor and with-
out jurisdiction, even though an appeal
has been taken which has failed by reason
of the refusal of the justice to nulw the
return requied by law ; Landry, J., dis
senting. In re Kelly, 27 N. B. I(v[w s
discussed. REex v. I)H. :aarpE, Ex. p.
Cowan, 36 N. B. Reps. 503.

46. Certiorari REcogNizaNcE  —
SUFFICIENCY OF JUSTIFICATION — APPEAL.

An affidavit of justification upon a
recognizance given pursuant to rmle of
court passed under s. 892 of the Criminal
Code, need not state that the surety is
worth the amount of the pen: |l!\ over and
above other sums for which he is surety.
A rule of court made under sec. s. 892 of
the Criminal Code, requiring sufficient
sureties for a specific amount, is complied
with if the sureties justify as heing
possessed of property of that value, and
as being worth the amount over and
above all their just debts and liabilities,
and over and above all exemptions allowed
by law. Regina v. Robinet, 16 P. R.
19, not followed. Where a convietion is
attacked on the ground of want of juris-
diction, the mere filing of a recognizance
by the defendant on an appeal therefrom
does not deprive him of his right to a
writ of certiorari.  The convietion and all
other proceedings relating thereto having
been filed by the magistrate under s. 801
of the Criminal Code. in the office of the
clerk of the court for the judicial distriet
in which the motion is made. a motion to
quash the convietion ean be made without
the issue of a writ of certiorari, Section
802 of the Criminal Code authorizes the
rl-qllu‘lm: of a recognizance only where
the conviction is hrought before the Court
by a writ of certiorari, and no recognizance
is required where such a writ is not necess-
aryorisdispensed with. ReGiNna v Asn-
crorr. 4 Terr. L. R, 119,

47. Certiorari — WarraNT oF Commrr-
TLieGaLTY Rerusan 1o
Quasu Haneas Corpvs]—When a
person is in ecustody under a warrant of
commitment, founded on a good convie-
tion, the court will not quash the commit-
ment on eertiorari, even if it is illegal.
The proper procedure is by way of habeas
corpus,  Rex v, Meraxson, Ex. p. Bertin,
36 N. B. Reps. 577.
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18, Certiorari Morion 10 QUAsH
Convicron — Pracrics RuLe or
Counr ReQuiriNG RECOGNIZANCE wiTH
SUFFICIENT SURETIES NECESSITY FOR
AFFIDAVIT OF JUSTIFICATION Junis
p1cT1ON. }—The court or a Judge has no
Jurisdiction to entertain a motion to quash
a conviction moved up by certiorari, unless
the defendant is shewn to have entered
into a recognizance with one or more
suflicient sureties to prosecute such certi
orari with effect and pay such costs as may
be awarded against hin c., as provided
by rule of this court of 27th of April, 1889
2, The court must have an aflidavit of
Justification before it, upon which it can
Judge of the sufficiency of the sureties
ReciNa v. Au Gin, 2 B. C. R. 207

10, Certiorari Six Days’ Norice 1o
JusTices Unper Gro. 11, . 8, (Iup
8 b SupsTITUTING Goop WARRANT
Berore ReTurN or Ruie.]—The Statute
13 Geo. 2, c. 8, 5. 5, requiring six duys'
previous notice to convieting Justices of
motion for certiorari is in force in this
Province. The service upon the justices
of a rule nisi for a certiorari returnable
more than six days after service thereof
will not be treated as a compliance with
the statute—following Regina v. Justices
of Glamorgan, 5 T. R. 279. The convie-
ting Justices, after service on them of the
rule nisi, substituted and brought in on its
return a L’ll(lll warrant or commitment in
place of that objected to, which was ad-
mittedly bad for not following the con
vietion :—Held, that they were entitl-
ed to do so. Re CHARLEs PLUNKETT
3 B.C. R. 484,

50. Certiorari SeLLinG Liquor 1o
INDIANS ViEw BY MAGISTRATE ALONE
WhernErR WARRANTED OR Not
Sections 108 oF THE INDIAN AcT AND
880 oF THE CriMINAL CopE.|—On the trial
for selling an intoxicant to an Indian, the
magistrate, after hearing the evidence, but
before giving his decision, went alone and
took a view of the place of sale :—Held, 1.
Quashing the convietion, that this pro-
ceeding was unwarranted ; 2. That s. 108
of the Indian Act and 889 of the Criminal
Code do not prevent proceedings by certi-
orari where the ground of complaint is that
something was done contrary to the funda-
mental principles of eriminal procedure.

Re Sina Keg, 8 B.C. R. 20,

51. Certiorari MAGISTRATE'S JURIS-
p1cT10N.}—Under the N. B, Liquor License

Act, I8T6, a convietion against a person
selling without a license is made final and
conclusive, and certiorari is in effect taken
away, the only question to be considered
being the junsdiction of the magistrate
onviet ArTE HEnERT, 4 C. C,
, 34 N.B.R. 455

52, Certiorari — Miscoxpucer oF Mais-
TRATE IN MAKING RETURN Lavse or
APrEAI Cobne Sec. 887.]—1. Though
the general rule is that where an appeal
lies that can be prosecuted outside of a
certiorari, ordinarily the court will not
interfere, but in exceptional cases the
court will interfere and grant certiorari, as
where the jusitice acted as a partisan and
in collusion with the prosecutor. 2
Where a defendant gave notice of appeal
from a convietion before a justice, and the
latter failed to file the return of the pro
ceedings before him, and the appeal was
thereby rendered abortive, certiorari will
be granted on the ground that the excep-
tional ecireumstances take it out of the
principle of the cases deciding that a
certiorari will not be granted where an
appeal has been given.  Ex parTe Cowan
9 C.C.C. 454, 36 N. B, R. 503

53. Certiorari Cons ExXcEssiv
ALLOWANCE FoR MILEAGH No Grovsn
ror QuasninGg. |—Where more costs are
taxed than allowed by tariff under sec. 871
of the Criminal Code and excessive mileage
has been allowed constable for serving
subpeenas, it does not affect the jurisdic-
tion of the magistrate, and does not con
stitute a ground for quashing a conviction
Ex parteE Rayworth, 2 C.C. C. 230, 34
N.B.R. 74

54, Certiorari Merirs Nor REviEw-
ABLE.]—An adjudication by a tribunal
having jurisdiction over the subject matter
is, if no defects appear on the face of it, to
be taken as conelusive of the facts stated
therein, and the Superior Court will not on
certiorari quash the conviction on the
grounds that any such fact, however
essentinl, has been erroneously found.
There is however a marked distinetion
between the merits of the case, and points
collateral to the merits upon which the
limit to jurisdiction depends. R. v.
Beacan, 6 C. C.C. 55, 36 N. 8. R. 206.

Certiorari CanceLuing Proor's
CERTIFCATE.]—A conviction by the Mon-
treal Harbour Commissioners depriving
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a pilot of his certificate ean be quashed by
certiorari to the Superior Court, and not
by appeal to the Court of Queen’s Bench,
Crown side, Arcanp v. MoNTREAL HAR-
pour CommissioNers, 4 C.C.C. 491,
Q. R. 17, 8. C. 497.

56. Certiorari CommrrmentT  De-
FECTIVE.]—Where a convietion itself is
good, the fact that the commitment is
bad, does not invalidate the convietion.
The commitment is not a judicial but a
ministerial act, and is not a proceeding
which can be brought up on certiorari
Ex parre Bermiy, 10 C.C.C.

57. Certiorari Haneas Corrus
Keerer or Bawny-House PrLEADING
GuinTy Trian oN tHE MERiTS. ] —The
offence of being a keeper of a house of
ill-fame is an indictable offence, and it may
be tried either before a jury in the ordinary
way, or before a police magistrate under
the summary trial clauses, or before a
justice of the peace under the summary
convictions elauses, of the Code. Upon
an applieation to quash a conviction where
the prisoner was in custody when the
matter came up on certiorari :—Held,
that a writ of habeas corpus was necessary.
The defendant was convicted by a police
magistrate after pleading guilty to a
charge that she did “ unlawfully appear
the keeper of a house of ill-fame,” and
sentenced to be imprisoned for one year
in the Andrew Mercer reformatory :
Held, that the convietion might be treated
as having been made under the summary
convictions clauses of the Code, although
the sentence exceeded the power of the
magistrate, and that such convietion
might be supported and the sentence
amended under those clauses :—Held
also, that when a prisoner charged
before a magistrate with appearing the
keeper of a house of ill-fame had pleaded
guilty to such charge, there was a trial on
the merits, and that such person was to be
deemed guilty of the offence of keeping
a house of ill-fame. RrGINA v. SPooNER,
21 Oce. N. 159, 32 O, R. 451,

58, Commitment — PaymeNTt or FINE.]

Where a conviction condemned a keeper
of a disorderly house to pay the fine to the
clerk of the Recorder’s Court and the
commitment made it payable to the gaoler
such variance between the conviction and
the commitment is not material and the

payment of the fine to the gaoler is justi-
fiable. ReciNa v. Bovag, 3 C.C.C,
187,

59. Complaint DescripTion or Op-
FENCE UNCERTAINTY CeErriorart.]

A conviction obtained upon a complaint
which does not give a clear and precise
description of the alleged offence or con-
travention of a statute or by-law will be
quashed upon certiorari. Carmiere v
Crry or Moxtrear, 5 Q. PR, M

60. Corporation. —LianiTiLy o —To ne
Proceepep Acainst Svmmariny.] —The
provisions of the Criminal Code with regar
to summary convictions are applicable
to corporations, as well as to natural per-
sons in regard to offences ereated by or
coming within the scope of Dominion
Legislation. The fact that a portion of
the remedy provided for the recovery of
the penalty by way of imprisonment in
default of sufficient distress, does not
affect the application of the statute, asit is
not a necessary part of the convietion that
it should be applied. Service of summons
is proper if made on a corporation in a
similar manner as service of notice of an
indictment as provided by Code Sec. 637,
R. v. ToroNto RaLway Co., 2 C.C.C,
471, 26 A, R. 91

61. Costs Awarded to Magistrate Per-
sonally.] —A summary conviction for sell-
ing liquor to an Indian is bad, where it
awards costs to the magistrate personally.
Rex v. Law Bow, 7 C.C.C. 468

62. Costs of Distress and Conveying to
Gaol Variance Berween MiNure
anp Convierion.]—The costs of distress
and conveying to gaol are obligatory
where a summary convietion imposes a
fine and awards distress and imprisonment
in default of distress, and therefore the
omission of any reference to such costs
in the minute of adjudieation will not
invalidate the formal convietion which
includes them. Rex v. Beacan (No. 2),

36 N. 8. Reps. 208,

63. Costs of Distress and Conveyance
to Gaol — Owmssion v Convierion,] —
A conviction on a summary proceeding,
omitting to state that in defanlt of
payment of costs by distress and
conveyance to gaol, that defendant
be imprisoned, is invalid. Such costs are
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not in the discretion of the justice, and
are an essential part of the formal convie-
tion. ReciNna v. VAN Tasserr, (No. 2
5C.C.C. 133,34 N.S.R. 79

G4. Costs of Conveying to Gaol not
Stated in Amendment.|- A summary con
viction is delective where the costs and
charges of conveying the prisoner to gaol
are not stated on the face of the convie-
tion, and an amendment ought only to be
made where the court or Judge is satisfied
from the depositions that if trying the
defendant in the first instance, the court
or Judge would upon that evidence have
convicted. Rex v. Law Bow, 7 C,C. C,
468. 8

65. Costs.]—As the statute authorizes
the justices to award costs, and does not
fix any tariff, the justices may allow such
costs as they consider reasonable. R
GINA V. STARKEY, 7, Man L. R. 480

6. Defect on Face of UNCERTAINTY
— Time.}—Defendant was convicted for
refusing ** to close a pool room occupied
by him after Iln' hour of half-past eight
y to the by-law of the village of
" ete.:—Held, bad for uncert ainty
in that it did not specify the time of the
offence, and the hour of the evening, or
morning (according to the application of
the by-law) or the time when it was com-
mitted (whether before or after the pass
ing of the by-law.) Re Fisuer, 9 C. C. C,
451, 1 W, L. R. 455.

67. Defective Proceedings Under Muni-
cipal By-law.|-To sustain a convietion
under a by-law framed under the transient
traders clauses of the Ontario Municipal
Act, R. 8. 0., 1897, ¢ 3, 5. 582 (30-33),
the information must disclose that the
defendant was either a transient trader or
occupied premises in the municipality for
a temporary 'Nllull REeGiNA v. RocHE,
4 C.C.C. 64, 32 O. R. 20

68. Defective Power 10 AMEND.]
The power to amend mistakes or faults in
a conviction where such conviction is made
under the provisions of a Dominion Aet,
do not extend or apply to the amendment
of a similar mis Lv or fault where they
oceur in a convietion made under the pro-
visions of an Ontario Act. Rexv. Le
4 C.C.C, 416,

6. Deposition — ProcEDURE — JuRis-
D1eTION. | Section 590 of the Code which
requires that depositions of witnesses
taken in summary proceedings shall, at
some time before the accused 1s called on
lnl his defence, be read over and signed
by the witness and the justice in the pre-
sence of the accused, the witness ulnl
justice has relation only to a matter of pro-
cedure and does not effect the Jurisdiction
of the magistrate to make a conviction.
Ex parre Donerty, 3 C.C.C. 310, 32
N. B. R. 479.

70. Depriving of the Use of Property.

32-33 Viet. Cap. 21, Sec. 110.—Juris-
DICTION OF MAGISTRATE.]—The defend-
ant sold to . amongst other things, a
horsepower and belt, part of his stock in
trade of a butcher, in which he also sold a
half interest to ". The horse-power had
been hired from one M., and at the time
of the sale, the term of hiring had not
expired. At its expiry M. demanded it,
and C. claimed that he had purchased it
from defendant. The defendant then
employed a man to take it out of the prem-
ises where it was kept, and deliver it to M.,
which he did. The defendant was sum-
marily tried before a police magistrate and
convicted of an offence against 32-33
Viet. e. 21, sec. 110 D.:—Held, that the
conviction was bad, there being no offence
against that section, and no jurisdiction
in the police magistrate to try summarily
and that it was bad also in not showing
the time and place of the commission of the
offence. Remarks upon the improper use
of the eriminal law n aid of civil rights.
I'he conviction was quashed, with costs.
ReGiNa v. Youna, 5 O. R. 400, Rose.

71. Dismissal (C'osTs UNavTHOR-
1ZED ITENMS AMENDMENT.}—A justice's
order dismissing an information under

The Summary Convictions Aet,” or-
dering the informant to pay as costs a
sum which included items for “rent of
hall ‘“eounsel  fee,” compensation
for \\:I]{('~ and “ railway fare Held,
that none of these item: could legally
be charged as costs, and that, therefore,
the order was bad, so far as it awarded
any costs :—Held, also, that the court
could not amend the order by deducting
the illegal items ; though it could amend
by striking out in toto all that part of the
order relating to costs. Regina v. Dun-
mna -nnqdpml Tue QueeN v. Lambp,

Terr. L. R. 179.
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** Disorderly House ' SUMMARY
.l(m-nunn\ OF \lu.|~1n\||; 10 HEAR
CHARGE OF KEEPING DISCRETION TO
Hear CHARGE or ComyiT. ] —A magistrate
has absolute jurisdiction, under s. 783,
s.-8. (f), and s. 784 of the Criminal Code,
to hear and determine in a summary way
a charge of keeping a disorderly house.
The exercise of the summary jurisdiction
is, under those sections, and s 791, dis-
cretionary with the magistrate, and he
may commit the accused for trial, and a
mandamus will not lie to compel him to
hear and determine the charge summarily.
The meaning of the term * disorderly
house,” in 8. 783, s.-s. (f), must be taken
from its definition in s. 198, and not from
the common law. Re Farquuar Mac-
RAE, EX PARTE Joux Cook, 4 B.C. R. 18

73. Distinguished from Summary Trial
in Relation to Amendment.]—The provis-
sions of the Code respecting amendment
of conviction and commitment in cases of
summary convictions, do not apply to
cases of summary trial. ReciNa v. RaN-
porpn, 4 C, C. C, ¢ 32 0. R. 212,

74. Distress and Imprisonment in De-
fault.]—A statute permitted punishment
by imprisonment or penalty or both. It
also provided that where a fine is imposed
and 18 not paid, a warrant of distress may
issue, and after a return, if not sufficient
goods, the defendant may be committed
to gaol. It also provided that no con-
viction should be quashed for want of
form or should be moved by certiorari into
any Superior Court- A convietion under
this statute directed the payment of a fine,
and in default of payment, a distress.and
if no goods, then imprisonment Held,
that as there was jurisdiction to award
distress and imprisonment, the conviction
was not bad, although by it the jurisdic-
tion wus prematurely exercised—such
award at that time was surplusage only.
ReGiNa v. Gausraiti, 6 Man, L. R, 14,

75. Duplicity HEARING SEVERAL
CHARGES BEFORE RING CONVICTION
oN ONE — CobE .. 845.] ~Where more
than one offence is ¢ Imn.ml in the informa-
tion, it is the duty of the justice on ob-
jection being taken, to amend the inform-
ation by striking out all but one of
the charges. Where this was not done,
and evidence was heard on all the charges,
and at the close of the case for the prose-
cution, all but one charge was abandoned,

the conviction mn'q-rml on that one charge
1; m\.-lul l: . Ausnin, 10 C.C.C. 34,
. L. R. 571

76. Error in Legal Presumption on
Charge of Theft.] —It a summary trial for
theft, the conviction is based upon the
consideration that there was a burden on
the defendant to show that he was inno-
cent, such a conviction constitutes an
error and there has been a mistrial. Re-
GINA v. McCarrrey, 4 C.C.C, 193, 33
N.S.R. 232.

Expenses of Prosecutor.] -The fine
imposed by a conviction ineluded a share
of the expenses of bringing the prosecutor
as a witness from a distance. Held, that
such inclusion vitiated the conviction.
IEGINA V. Apams & Jackson, 5 Man,

L. R. 153

78. Expositions — ExTRY oF Honrses
At Fam Costs NoT StaTeED IN (Con
VICTION AMENDMENT ON AppPEA]

R. 8. Oxt. €. 90, SEc. 4.]—1, R. 8. Ont.,
cap. 90, relative to the fraudulent entry
of horses for competition for any stake in
, ete., is intra vires of the Provineial
|.omsl:llllr as being a protection for per-
sons making proper entries from unfair
competitions ; thus being an Aet to regu-
late the rights of individuals. 2. Where
the costs of conveying to gaol are adjudg-
ed, the amount of such must be stated in
the convietion, but by 2 Edw. VIIL., ¢. 12,
the court has powerto amend the convie-
tion by striking ont the provision relative
to costs. Corrinsv, Horxiva, 6 C, C, C.
517.

Fine PaymMeNT 1o CLErg — lL-
LEGALITY QUASHING.] —A  convietion
by the Recorder’'s Court, of Montreal,
w.uunng!hc payment of a fine to rln-«lmk
of the court, and not to the city, is illegal,
and will be quashed upon certiorari.
Wircock v. Crry oF MoNTrREAL, 5 Q. P,
R. 126.

80. Fine — Distiess — Harp Lasour
— Dupricrry WarraNT oF Covwurr-
MENT — Haneas Corrus.}—A convietion,
which attaches hard labour to imprison-
ment in default of their being sufficient
distress to levy the fine imposed, is bad.
A conviction which charges an offence on
two separate days, charges two distinet
separate offences, and if it be a cas
5. 26 of the Summary Convictions Aect
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applies, is bad ; a warrant of commitment
based on such a convietion is consequently
bad. 1t is a usual, convenient, and estab-
lished practice that a rule nisi to shew
cnuse why o writ of habeas corpus should

not issue should also require cause to |

shewn why, in the event of the rule heing
made absolute, the prisoner should not he
discharged  without  the
the writ of habeas corpus, and without
his being personally brought before the
court ; but m order that the rule may be
made absolute in this form, the magistrate
the ke r ol the prisoner
cutor, should all b
nisi, or at least be represented on it

winal issue of

el the prose

ervedd with the rule

return.  Reaiva v Farrar, 11 Oce. N
25, 1 Terr. L. R. 306

S1. Fine InFracTION oF By-Law
UsneasoNante Fine REDUCTION ON
Arreal Unider the Summary Convie

tions Aet (BA
ippeal to retry the charge, where the
convieting magistrate had imposed s

the court having power of

excessive punishment, and out of propor
tion to the offence, the court reduced the
fine to o nominal sum, Siva hew,

Jonnsron, HC 0 ¢ 451

N2, Fine and Costs or Imprisonment
Devexpast Svpvprming 1o Iarnsos
MENT Momox vor Cerriorar I
rosir oF Fine anp Cosrs RErusar o
Wit Svrresper orF  Prisonen
Ricnr o Rerorx or Deroser \)
the plaintiff 5 assignor, having heen con
demmed to pay o fine and costs for an
mfraction of the leense law, and to im

prisonment in default, sought to set aside
the convietion by means of certiorari
proceeding ter having suffered  part
of the imprisonment imposed.  He de
posited with the defendant, in his capaeity

of clerk of the peace at Montreal, the sum
of SITES3, the

costs, heside £50 1o o«

imount of the fine and

COSLE, pursuant to 17 of the Quebe
Liquor License Aet, 63 V., ¢, 12, and was
released from prison. The writ of certion
it having b 1. W urrendered
himself again asa prisoner, and offered 1o
serve the time of his
claimed at the same time from the defend
ant the repayment of the $114.83. The
Intter refused and gave as reasons that

in making this deposit voluntarily
and thus obtaining his freedom, had chos
en the alternative of a fine, and the judg
ment setting aside the writ of certiorari

+oreluse

imprisonment, but

had the result of awarding the deposit in
payment o
the collector of revenue of Montreal

Held, that this deposit possessed only the
charaeter of a security, and could not be
converted into the payment of a fine and
costs ; that t wpplication for certiorari
could not take away from one convieted
of an offence his right to choose to submit
to the term of imprisonment to which he is
condemned, instead of paving the fine ;
that the writ of certiorari, in suspending

the fine to the misen-cause,

the execution of the sentence, has only the
result when it is discharged, of rendering
the person convieted linble to his term of

imprisonment ; and if he makes that

choice, he has a right to repaviment of his
deposit representing the fine and cost
Wing v. Sicorre, Q R, 26, SO, 487

Ni. Form  of AporroNan Seare
VENTS ADJOURNVMENTS Where in ad
dition to the form preseribed by the Code
voconviction also refers to the adjourn
rial, no inference can be

properly drawn of the actual number of

wljonrnments from the statement of same
provided that such statement does not
how there was o longer adjournment

Panken, 3

IS

than eight day Procror v
COCC) 374, 12 Man. L)

St Form  of Conviction CaANADA
Feveeraser Ao
\ convietion for

Cosrs oF Disriess, |
elling liquor contrary

o the provisions of the Canada Temper
nee Act, stated that unle costs and
charges of said distre in addition to
other penalties be paid, that acensed

imprisoned for forty day Held, that

see. 872 () Crim, Code provides for
mprisonment unless expenses of the i
ress are pakd, and that as the form of the
convietion authorized by the Summary
Covietions et (Form W WO and warrant
Form FFF) use he

expression cost e

of commitment
chirge il
not “expenses” as in the Code, the
legislature mst have considered the two
CXPIesSIons Were sYnonymous or - meant
the same thing, and convietion sustained
Recina v, Van Tasserr (No. 1), 5 C.(
CoO128, 34 NS L TY

S5 Gaming House 10 Ve, (Caxy)
o33, 8 4 Neawrrn Gave] - Held
hy Sir M, B, Beghie. C.J., on ease stated
under 20 & 21 Vie. (lmpy, e 43 01, That
1118 not necessary 1o a convietion under 40
Vie. e 33, < 1 providing ** any

person
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playing in a common gaming house is
guilty of an offence,” to allege or prove
that the game played is an unlawful
game, and it appearing in the ease stated
that cards and mstruments of gaming
were found in the house when entered
on o warrant, there was prima facie
evidence under =, 3, of the Aet, that the
place was o common gaming house, and
that the defendant, who was found there
was playing therein. 2 That the allega
tion i the information that the defendant
was plaving at an unlawiul game was
I 20&

repealed

surplussage and could he rejec
21 Vie. (himp), « 13, was not
by the Dominion Statute, 37 Vieo ¢, 12
and is therefore sull in foree o
umbia.  Reaixa v Aun Pow, 1B

R, pt. 1., 147

INTERESTED
Corronona
I'he evidence
against defendant was mainly that of an
dly n profe
there was

N6, Gaming \reeat
AccomrLicr as Wirsess
TION Cone Sk 1

aceomplice o admatt
sional  gambler
evidence to show that he belonged to o
wensed, and  had

TOreoVe

clan hostile to the
received money to testify against defend
ant.  Held, on
should

ippeal. the convietion
R.ov. An v, 10

sot aside

C.C.C. 120
N7, Grievous Bodily Harm Crim
(& Sk 242. ] OMss1oN  OF

Useawrrnny”] ~A convietion  under
Crim. Code see. 212 of inflicting grievous
bodily harm is valid, thought it does not

unlawfully
refers only to

state the aet was done
The word “ unlawfully
the offence of wounding.  Rex v
weLL, 5 (L0 0 6]

MEANING o8
COrpus pro

SN, Habeas Corpus
“Lasr Pasr”) On hiabwe
ceedings for the discharge of the prisoner
convieted under the liquor License Aet
of having sold ligquor within the space of
six months “last past 7 previous to the
information, it was held that the convie
tion and warrant of commitment did not
show that the offence was committed
within six months before the laying of the
information as required by see. 13 of
the Act. Rex. v. Baxrmaen, 8 C 0 €
82, 24 Oce. N. 240

80. Habeas Corpus INprerante O
reENcE Reviewante wy Haneas Corpus |
A summary convietion under LA

of the Code upon a charge in which the
Jurisdiction of the magistrate is absolute
i not dependent upon the consent of the
aceused can be enquired mto upon habeas
corptis in the same manner and to the
same extent as any other summary con
vietion, notwithstanding section 798 pro-
vides that such conviction shall have the
sutne effect as o convietion upon an in
dictment for the RrGiNa
v, Sr. Ceam, 3 C.CL 00851, 27 AL R, 308,
20 O N 200

sitne offenee

90, Imposition of Fine INsuFFIcIENT
Diererion vore Pavaest \ suminmary
convietion mposing a fine must contaimn
i ad judieation of forfeiture of the penalty
inposed
to state such s fatal, and s a ground for

An omission in the convietion

the discharge of prsoner under habeas

corpus. Where the convietion adjudges
merely payment forthwith it ois i
sullicient Redinva voUkowen, 200

M, 8SC.L.T. 2

1. Imprisonment Disorprenry
Houvse \ convietion reciting that the

keeper of a disorderly house s condemned

wo imprisoned for the space of six
months counting from the day of her
urnival as a prisoner in the common gaol
of the distriet s not apen to the objection
that it s not stated in o precise manner
from what date the imprisonment
Reaina v, Bovame, 3 0C.(

he reckoned
{ INT

02 Imprisonment in Default of Pay-
ment of Penalty and Costs.]  \ summuary
t keeping liquor  for sale
without a license in violation of t
\et 1N

heenuse the minute «

conviction  for

he Liguor
NBDY is not bad
I adjudication pre
eribed imprisonment for thirty davs in
defanult of payment of the penalty and
costs, the time limited in the statute
heing thirty days in default of such pay
ment.  Ex eanre Rogers, 700319,
WN. B R 30

Licens

4. Imprisonment with Hard Labor
Haneas Corrvs. ] There is no authority
under sec. 501 of the Code to impose im
prisonment with hard lnbor in default of
paying the penalty
COSEE On 8 cony

compensation  and
wn for the offence of
wilfully and unlawfully  killing a dog,
el o defendant taken into custody will
be discharged upon habeas corpus.” Re
aiNa v Horron, 3 C.CLC 84, 31N S R
07, 3C.L.J. 42
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04, Imprisonment — WARRANT OF
CoMMITMENT DEerECTS PLACE OF
OFFENCE Tive ror COMMENCEMENT
or IvprisoNmMeENT —~ Court oF RECORD
Cory OF SENTENCE.]—A motion for the
discharge of 8., a prisoner serving a term
of imprisonment at Dorchester Penitent
iary, was based upon alleged defects in the
warrant of commitment signed by the
clerk of the county court Judge’s eriminal
court at Halifax, returned by the warden
of the penitentiary as the authority under
which 8. was held Held, that, even
if the place where the offence was com-
mitted was not stated in the body of the
record of conviction,it was covered by that
named in the margin, viz.: “ the county
of Halifax.” Semble, that the * copy of
the sentence "' required to be delivered
to the warden of the penitentiary (R.8.C
c. 182, 8. 42), need not contain all the
averments essential to the validity of an
indictment or conviction —Held, that
the document certified by the warden in
the present case us his authority was
sufficient. Rex v. Smrraeman, 24 Oce
N. 320

95, Information SUSPICION  AND
AND Beuier WARRANT FOR ARRE
APPEAL Cone Sec, 882.]—The de
fendant was charged under the Ry. Act
1903, on information stating that the
defendant “‘had just cause to suspect and
believe, and did suspect and believe
that the defendant, ete., did wilfully leave
open a certain gate, ete Held, that the
mformation leading the warrant of arrest
should have set out the grounds of suspici
ion ; where objection was taken before
the magistrate and overruled, the prose
cutor electing not to amend, such object
tion will be sustained on appeal. R. v
Lizorre, 10 C.C.C, 316

06, Injury to Property DESCRIPTION
oF OFFENCE was committed to
gaol under a warrant of a stipendiary
magistrate, charging him with having at
L., in the county of €. B., “ unlawfully
and wilfully destroyed and damaged pro
serty owned by AM.S., on the 24th day of
december, 1003 ":—Held, that the con-
vietion was bad beeause it did not specify
the injuries and the nature of the property
injured. Regina v. Spain, 18 O, R. 385,
followed. In re Leary, 24 Oce. N. 70

97. Intoxicating Liquors Locavrry
OF OFFENCE — AMENDMENT OF CoNvic-

TION Cove Spc. 880.]—1. The
sions of the Ontario Liquor License Act
are applicable to a boat travelling on Lake
Huron from an Ontario port, and the
Jurisdietion of the province extends to the
international boundary line. 2. A con-
viction is not bad because the particular
place at which the offence is alleged to
have been committed is not set forth,
when it is stated to have been committed
within the county, in which the magistrate
had jurisdiction. 3. When the conviction
was for unlawfully allowing liquor to be
sold, whereas the offence under the statute
was “ selling without a license "' required
by law, it was held to be capable of amend-
ment by applying the remedial provisions
of Code Sec. 889. R. v. MEIKLEHAM, 10
C.C.C. 382.

08. Intoxicating Liquor DerFECTIVE
INFORMATION.}—A conviction made by
two justices of the peace for an offence
under the Canada Temperance Act, was
quashed on the ground that the informa-
tion was laid before one justice. Ex
rARTE Warre, 3 C.C.C. 94, 34 N. B. R.

333

99, Intoxicating Liquor SALE OF
Liquor 710 Pronisiren Person.}—An
order under the Ontario Liquor License
Act, sec. 124, prohibiting the sale of
liquor to a person, will not support a
conviction for disobedience to such order,
if it does not show upon its face that it
was made to appear in open court in the
country where the person resides, that
such person was wasting or lessening his
estate, ete,, and that such person was
summoned before the court. Reciva v
Crarees Mouwt, 3 €. C.C, 209, 30 O, R,
303

100. Intoxicating Liquors — SuprLyYING
T0 INDIAN Pexaury Less Tuax Pro-
VIDED BY AcCT Cope Sec. 800.]—De-
fendant was found guilty of a breach of
sec. 77 of the Liquor License Act Ordin-
ance and fined $5.00 and costs, and in
default ordered to be imprisoned for
twenty days. The penalty provided by
the section in question was $25.00 for &
first offence, and in default of payment,
one months’ imprisonment Held, the
convietion was bad as imposing a less
penalty than that provided, and that
Code sec. 889 and 800 did not apply as
relating to proceedings only by way of
certiorari. R. v. Hosryn, 9 C. (. C, 138,
1 W. L. R. 13.

s
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101, Intoxicating Liquors CaNapa
TEMPERANCE  AcT CERTIORARI
WroNG ReTURN.] —~Where the wrong in-
formation is returned with a writ of cer-
tiorari through inadvertence, and an
affidavit explaining the circumstances is
made by the magistrate, the conviction
will not be quashed :—Held, also, that a
purely clerical error in the date of the
offence charged in the information is not
a ground for ~4-H|lu. aside a convietion
nllwn\N- regular. X pARTE KavaNaeH,
2C. C.C.207,3¢ N.B.R. 1.

_102. Intoxicating Liquors ARREST
NDER JUSTICE'S WARRANT PrisoNer
Founp iy ANorHER CouNTy WankranTt
Not INporsED — Unvawrvn Caprion
Leaar DeteNtioN — Hapeas Corpus
REFERENCE TO DivisioNnan Count
CoNvVICTION FOR SECOND OFFENCE
Form Fixping or Previous Coxvice-
TION - OrDER OF PROCEEDINGS
AMENDMENT,]—Appeal by prisoner from
order of Anglin, J., upon the return of the
habeas corpus and certiorari in aid, re
fusing to discharge the prisoner and
remanding him to the custody of the keep-
er of a common gaol. The prisoner was
convicted for a second offence of selling
liquor without license. He was sentenced
to imprisonment with hard labour for four
months. The gaoler made his return to
the habeas corpus, assigning the warrant
of commitment as the cause of detention
The conviction and proceedings hefore the
magistrate were returned upon the writ of
certiorari in aid, and an amended convic-
tion was also returned. It was objected
that the warrant was defective in form ;
that the uarrest thereunder was irregular
and void, the warrant not having been
backed by a justice of the peace of the
county of Vietoria, in which county the
prisoner was arrested, and whence he was
taken to gaol. It was contended that the
convicsion, as well in its amended as in
its original form, was invalid, as the
finding in  respect of the previous
conviction was omitted in the latter and
improperly set forth in the former, and
also beeause the magistrate had entered
upon the inquiry as to the previous con-
viction before adjudieating upon the
guilt of the prisoner in respect to the
charge then before him, contrary to the
provisions of sec. 101 of the Liquor License
Act :—Held, all the objections urged
against the proceedings failed.  The
second deposition of Chief Constable

Jarvis shews that the magistrate had
already adjudicated upon the charge laid
in the information then before him before
entering upon the inquiry as to the fact
of the previous conviction. The aflidavits
from which it was argued that he had
probably not done so are too vague and
indefinite to warrant an assumption to the
contrary of the deposition ; but the
amended conviction, though carelessly
prepared and not following accurately
the form given in the schedule to the Act,
of the conviction, may be amended upon
the evidence : 1 Edw. VII,, ch. 13 (O) ;
Criminal Code, sec. 880, 806. There is
nothing in the objection that the arrest
was made in the county of Ontario with-
out the warrant having been backed by a
justice of that county. The warrant of
commitment is sufficient to justify the
prisoner’s detention in the guol of the
roper county and the court will not, on
wbeas corpus, inquire into any irregular-
ity in his caption. The distinetion in this
respect hetween the practice in eriminal
and civil eases has been settled too long
and too firmly to admit of the point being
now debated. Regina v. Jones, 8 Oce,
N. 332, overruled, appeal dismissed. Rex
v. Wurresioes, 4 O, W, R, 113, 237, 25
Oce. N. 33, S O, L. R. 622

103, Jurisdiction SERVICE OF SuM-
MONs. ] Service of a summons on a de-
fendant’s wife at his usual place of abode,
will not support a summary conviction,
where the defendant at the time of the
service and until after the trial was with-
out the jurisdiction of the province, ns the
magistrate could not acquire jurisdiction
over the person of the defendant while he
was out of the province. Ex parTe
Doxovax, 3 C. C. C. 280, & 3. R.374.

104, Jurisdiction — AssavLTING PEACE
OFFICER.]An aeccused charged with wil-
fully obstrueting a peace officer in the exe-
cution of hisduty can be tried summarily
by the magistrate under the summary con-
vietion elauses of the Code, or he ean be
tried hefore a magistrate as for an indict-
able offence. Tue Kina v. Newson, 8 B,
C.R. 110, 4 C. C. C, 461,

H)’ Jurisdiction Caxapa TeEMPER-
\CE_Acr AwARD OF IMPRISONMENT
ror Turee Moxtis.]—The Canada Tem-
perance Act provides sec. 100 *“ Everyone
who, ete., shall on summary conviction
be liable to a penalty for the first offence
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of not less than fifty dollars, or imprison-
ment for a term not exceeding one month,”
ete.:—Held, that the term of imprison-
ment was imposed by way of punishment,
and not as a term of imprisonment to be
inflicted in default of payment of the
penalty ; recourse must be had to Code
sec. 872 to provide a term of imprison-
ment for default in payment of the fine
R. v. Brank, 10 €., C. 360

106. Justice of the Peace MAsTER
AND SERVANT AcT Rerusar 1o Work
INFORMATION AMENDMENT Forwm

oF CONVICTION — OMISs10NS —— DisTiESS
costs.| —The prosecutor hired the de-
fendant to work on a farm and paid for
the defendant’s transportation thereto
The defendant worked a few hours and
then left. The prosecutor swore to an
information that the defendant did * ae-
cept the sum of £1.30 to pay his fare to
B. on the condition that the said amount
was to be worked out ., and refused to work
after reaching this place, with the ex-
ception of 4 hours,” ete.  The magistrate
issned a warrant setting out the facts
stated in the information and adding
‘ consequently obtaining money under
false pretences,” and the defendant was
arrested. The magistrate amended the
information by adding a reference to the
Master and Servant Act, 1901, but the
information was not resworn. The amend-
ed information was read over to the pris
oner and he was informed that he was to
be tried under it as amended. He
made no objection ; the prosecutor gave
evidence and the defendant was sworn
and testified on his own behalf. The
magistrate adjudged that the defendant
should be fined $5 and $4.88 costs, and if
the amounts were not paid forthwith he
should be committed to gaol. A note of
conviction was made and a formal con-
viction was drawn up. The conviction
form was headed ““ conviction fora penalty
to be levied by distress,” but no such term
was mentioned in the body of it :—Held,
that the nature of the offence was sufhi-
ciently clear in the original information,
and any doubt was removed hy the addi-
tion of the reference to the Act. 2. That
the information having been read over
and the trial proceeding without objection,
and the magistrate having the prisoner
before him, even if brought there impro-
verly, he might try him on the amended
information not resworn, although the
Act required an information on oath. 3

That the court, being satisfied that an
offence of the nature described in the
convicetion had been committed, and that
the magistrate had jurisdiction, and that
the punishment imposed was not exces-
sive, should not hold conviction invalid
because the date and place of offence were
not stated, there being power to amend
. That the heading formed no part of
the conviction, which was correctly drawn
under the statute. 5. That the costs of
conveying the accused to gaol being
omitted, was a matter which could be
amende if necessary, but here there
were no such costs, as the prisoner never
went to gaol. 6. That there was special
power by 1 Edw. VIIL. ¢. 12, s, 14, under
which the prisoner was convieted, to award
imprisonment in default of payment

and that by R. S. 0. 1897, ¢. 90, s. 4,
that power covered costs as well as  fine
Rex v. LEwis, 23 Oce. N, 190, 5 0. L. R
500, 2.0, W, R. 290, 566

107. Limitation of Time R.S. 0,
1807, ¢. 90 Criv. Copr 841.]—The
Ontario Summary Convictions Aet (R. S
O, 1807, ¢. 90, 5. 2), incorporates sec. 841,
Crim. Code. and a summary prosecution
for erecting a wooden building within the
area of fire limits established by a munici-
pal by-law is irregular and void, unless the
information be laid within six months
after the offence complained of. Rex v.
McKisyon, 5 (LC.C. 301,

108. Magistrate’s Omission to Inform
Defendant of right to Jury Trial.]-A
convietion upon summary trial where the
magistrate omitted to inform the defend-
ant of his right to be tried by a jury at the
next sitting of the Court of Competent
Jurisdietion is invalid. Rex v, CoNnway,
r &+ ) 129.

Sanrrary By-Law

OVERCROWDING SUFFERING TO
ne Occvpien "'— Proor or KNOWLEDGE
or Derexpant.]—In order to support a
convietion under the clause in the Vietoria
Consolidated Health By-law, 1886, pro-
viding : (17) No person shall let, occupy,
or suffer to be occupied as a dwelling or
lodging, any room (a) which does not
contain at least 384 cubice feet of space for
each person occupying the same is
necessary that there should he some evi-
dence of guilty knowledge actual or con-
structive, on the part of the person charged.
Re Wing Kee 2 B.C. R. 320

109. Mens rea
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110. Midwifery Parricvear Act 10
BE SPECIFIED. —A convietion purporting
to be made for practising midwifery
within a year from the date of the informa-
tion for hire, gain and hope f reward, by
prsecribing and attending and operating
on women must set out the particular act
or acts by the defendant which constitute
the practising. ReciNa v. WuELAN, 4
C.C.C. 277.

111. Motion to Quash REcoGNT-
NECEsSSITY For  DErFENDANT
IN Company DEFENDANT
2 1o DErosiT Moxey IN Ligv oF
v Derective Coxprrion
: WesTERN COo-OPERATIVE
Coxstrucrion Co and Bropsky (Man,)
2 W. L. R, 541

112, Motion for Rule Nisi to Quash
UntTeENABLE GROUNDS Like Morions
IN Ornen Cases RurLe GRANTED ON
Terms.]—Rex v. MeGinzes, 1 O W, R
812,

113. Motion to Quash PrRELIMINARY

OmiecTioNs SECURITY Casn DEe-
POSIT Wrirrex Documest CER-
TIORART Noric OWIECTION TO

DELAY.}--On the return of a rule nisi to
quash the convietion of the defendant
for an offence against the Liquor License
Ordinance, it was objected that no proper
security had heen given, as requited

Supreme Court rule 13. It appeared by
the certificate of the registrar that £100
in eash had been deposited with him in
this eause, and that such sum stood to the
credit of the cause in a chartered bhank
It was the fact, however, that no written
document had been deposited with the
registrar  stating  the conditions upon
which the deposit was made. Rule 13
requires the deposit to he made “ with a
condition to prosecute such motion and
writ of certiorari " :—Held that no written
document was necessary, the money heing
in the hands of the registrar for the pur-
poses provided by law. It was also
objected that the notice did not give the
name of the party who intended to apply,
nor the name of the court or the Judge n
Chambers :—Held, that the court should
not entertain this and other like objec-
tions, for after a writ of certiorari was
issued  the objections should be
raised by a substantive motion to
quash the writ :—Held, also, that when
more than three months have intervened

hetween the return of the writ of certior-
ari and the motion for a rule nisi, the
preliminary facts must be taken to be
admitted, and an applieation to quash
the writ would be too late. REeGiNa v,
Davipson, 21 Oce. N, U8,

114. Motion to Quash JurispieTioN
oF SINGLE JUDGE DisorperLy Hovse

CERTIORARI INvaTE PreaniNg
Guinry Form or CoNvierion SUM-
Ay Convierion or Summary Trian —
Pexavry.] A single Judge in the terri-
m||.-~ |||n|u Jurisdietion under 54 & 55
V.e. £, 7, s.-%. 2, to hear and determine
\|'|l||| itions to l“ll\ll summary conviet-
tions, whether the convictions have heen
brought into court I-_\' certiorart or not.
If the convietion has been returned to the
clerk of the Supreme Court, hy virtue of
s, 102 of the N. W. T, Aet, the issue of a
writ of certiorari is unnecessary. The
defendant pleaded guilty before a magi
trate of being an inmate of a disore
house, an offe punishable either under
part XV, of the Criminal Code (Vagraney),
where the fine on summary convietion i8
limited to $50, or under part LV. (Sum-
mary Trials of Indictable Offences), where
the fine and costs together must not ex-
ceed 8100, A fine of $00, with $6.25 costs
was imposed, but the conviction was in
the form WW preseribed under part
LVIIL., relating to summary convictions,
and not the form QQ preseribed under
part LY., and did not contain the words
“heing charged bhefore me the under-
signed,” which appear in the latter form.
On an applieation to quash, the convietion
was sustained as a good eonvietion under
part LV, as being of like effect to the
form therein preseribed ; the amount of
the fine and the fact that the aceused was
not charged with or convieted of being a
loose, idle. or disorderly person, indieating
the procedure adopted by the magistrate,
The omission to recite that the accused
had been charged with the offence hefore
him, & fact which appeared from the
proceedings, is a matter of form only and
not sufficient to void the conviction,  R¥X

Ames. 5 Terr. 1. R 492,

115 Motion to Quash RecoGN1-
ZANCE INSUFFICIENCY Justice oF
T™E PrACE Marmien Woman —
SepARATE Estate. ] The defendant is a
necessary party to the recognizance
required upon a motion to quash his
convietion ; and where his recognizance
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was invalid beeause entered into hefore a
justice of the peace for a county other
than that in which the conviction was
made, the recognizance of his surety,
though properly taken, was llf'lll bad also.
Semble, that a recognizance by the wife
of the defendant might be bhinding in
respect to her separate estat hich she
connected by affidavit w er recogni-
zance. Rex v. Joun I Oce. N, 266,
70.L.R » 3 0. W. R, 221, 222,

116. Motion to Quash Pracrice
Dury or Justick To RETURN DEPOSITIONS
— CerTIORARL ] —Bection 888 of the Crim-
inal Code provides for the return of con-
vietions by justices into the court to which
the appeal is given : —Semble, apart from
this provision, it is the duty of justices to
make return also of the depositions upon
which the conviction is founded Held,
that papers purporting to he the deposi
tions relating to the convietion having
been returned therewith, they should be
assumed to be such depositions ; that
they were properly before the court, and a
writ of certiorari was unnecessary. Rex

Roxpeav, 5 Terr. L. R. 478

117. Municipal Ordinance DEFEC
TIvE Convierion| —Where a Municipal
Ordinance (N.W.T.) authorized municipal
councils to pass by-laws for licensing
““ transient traders and other persons who
occupy premises in the municipality for
a temporary period.” a convietion which
omitted to allege the defendant was such,
was quashed. REeGina v. Banks, 2 Terr

s C.C.C. 370,

118. Ontario Summury Convictions Act
CrimiNaL Cope See. 841 Tive vor
LaviNg INForMATION. ] The Ontario Sum-
mary Convietions Aet, R. 8. O, ¢. 00, s, 2,
has ‘the effect of incorporati 841 of
the Criminal Code, and ther . in the
case of any offence punishable on summary
conviction, if no time is especially limited
for making any complaint or laying any
information under the Act or law relating
to the particular ease, the complaint must
be made or the information laid within six
months from the time the matter of com-
plaint or information arose. Rex v,
McKivvon, 22 Oce. N, 161, 5 O. L. R
508, 1 0. W. R. 199,

119. Ontario Summary Convictions Act

STATED (CASE ArrricaTion or Cobg
Sec. 900.]—Section 900 of the Criminal
Code prescribes the practice upon the
statement of u case by a magistrate. The
internal evidence supplied by this latter
section shows that the proceeding by way
of stated case is a form of appeal. Under
the Ontario Summary Convictions Act
R.S.0, 1887, ¢. 74, all the enactments
of the Dominion laws relating to proced-
ure or summary convietions, are incor-
porated into the provineial law, except
that concerning :||vp|-:|]~v Hence, :||)|w:||*
from convictions under Ontario Statutes
are to be lodged and prosecuted as pro-
vided by the provincial enactment and
are withheld from being subject to Dom-
inion legislation. R. v. Romserr Simpe-
sox Co., L., 2C, C. C. 257, 28 0. R. 231

120. Payment of Fine No ArpEAL
AFTER SECURITY Moxey Derosit
v Liev o REcoaN1zANCE RETURN OF

10 APPELLATE COURt n ('nm 88,
SN0 (€) AND S88.]—A person by paying
his fine on a summary convietion Toses any
right of appesl he might otherwise have
had under s. 880 of the Criminal Code.
Where on an appeal from a summary
convietion an J||'[N‘]|:|||I makes a money
deposit in lien of recognizance, the de-
posit, which includes both the fine and the
security for costs of appeal, should be
returned hy the justices into the appellate
court, and in default the appeal cannot
he heard. REex v. Nevnercer, 9 B.C. R

121. Plea of Guilt ArreaL.]—Where
a conviction has been made under the
Summary Convietions 't of the Code
upon a plea of gunilty, such plea is not an
estoppel to an appeal on an ohjection in
point of law, but in respects to the facts
relating to his guilt or innocence, such an
appellant is not a person aggrieved within
the meaning of see. 879, and ecannot eall
upon the respondent to produce evidence
to establish that he is guilty of the offence
rged. Rex x. Brook, 7 C.C.C. 218,
5 Terr. L. R. 360.

Powers of Justice of Peace —
TION AGAINST A CORPORATION.]—
A justice of the peace cannot compel a
corporation to appear before him, nor can
he bhind it over to appear and answer
to an indictment. Ex parte Woonsrock
Evecrric Ligar Co,, 4 C, C 107, 34
. B. R, 460,

oo gt s I 455
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“ Procuring a Pistol ""— CriviNaL
Copg, Sec. 108 - No OFFENCE.|—A
conviction for *“ procuring a pistol with
intent unlu\\‘fnlly to do injury to another
erson,” is not a sufficient conviction ** for
aving on his ||er~4m a pistol.”  ReGiNa
v. Mines, 1 C.C.C. 217, 25 O. R. §

[

124, Quashing No Forwman Coxs-
vicerioN Draws Up -— Power 1o Quasi.|
—The fact that no formal convietion was
drawn up, but only a minute of adjudica-
tion is no reason why the conviction
should not be quashed. The formul
conviction is only the entering on parch-
ment the proceedings which have already
taken place. Rex v. Mancion, 8 C. (. C
218,80. L. R. 24

125. Quashed Where Confession of
Guilt Improperly Admitted in Evidence.]
—A conviction for murder was quashed,
where u confession of guilt was admitted
in evidence, without the Crown showing
that such confession made to person in
authority was free and voluntary. Re-
GINA V. PAH-CAn-Pap-Ne-Capr, 4 C.C.C
03, 17 C. L. T. 306.

126. Quashing — Fonr Bias or Magis-
TRATE RevaTionsuir 10 Prose-
curtor.]—Held, that a conviction must he
quashed where entered by a justice who
was the father of the prosecutor, and the
prosecutor was entitled to half of the fine
recovered. R. v. SteeLe, 2 C.C.C. 433,
26 0. R. 540,

127. Return of Dury or Justice
Pracrising Mipwirery Cobne Sk«
888.]—~The accused was convicted of

ractising medicine and surgery without a
icense. Before the application was made
the justice had returned to the clerk of the
Supreme Court at Edmonton, the convie-
tion and information and depositions.:—
Held, that it is the duty of the convicting
justice apart altogether from Code sec.
888, to return not only the record of the
convietion, but also the depositions and
all the proceedings ; that where such re-
turn has been made the court may look
at the proceedings returned even though
a writ of certiorari has not been taken out
and the court is justified in assuming, in
the absence of anything indicating the
contrary, that all the evidence taken is
contained in the depositions so returned.
That midwifery is not comprised in either
“medicine ” or “surgery ' mentioned
in the Medical Professions Ordinance of

the North-West ”
DEAU, 9 C.C.C

fitories. R, v, Rone
, 5 Terr. L. R. 478,

125. Revenue Tax, Crown not Affected
by Statute Limiting Time for Making
Complaint.]—The Summary Convictions
Act (RS.B.C. ch. 176) which limits the
time for making a complaint or laying an
information to three months from the time
when the matter of the complaint or
information arose, where no time is spee-
ially limited by any act relating to the
particular case, does not apply to prose-
cutions by the crown for the recovery of
monies due under the revenue tax law,
Tue Kiva v. Lee How, 4 C. C. C, 551

120. Same Conviction May Include Sev-
eral Offences.] ~Under the Consolidated
Ordinances, sec. 106, NW.T, several
offences may be included in one convie-

tion. Reaixa v. Wumrren, 4 C.C.C,
143.
130. Seamen’s Act (Canada APPEAL

An appeal against a summary convie-
tion under the Seamen’s Aet of Canada
would lie not to the Court of Appeals, but
to the Court of Queen's Bench, Crown
Side, under sec. 879 of the Code, if such
appeal had not been expressly taken
away. Reaiva v.O'Dea, 3 C.C.C, 402,
02. R. Q. B. 158

131. Second Offence AMENDMENT ~—
SECs, 200, 210 AxD 880.]—Seecs. 200, 210
minal Code should not be invoked to
amend a conviction for a second offence
which is defective for want of proof of
first conviction, the penalty where the
adjudieation of a former conviction is
omitted, being greater than conld be ad-
judged. Reciva v. Herrenr, 1 C.C.C,
510, 12 Man. L. R. 198, 522.

132, Several Offences Included Dis-
CRETION ON AppearL To ENTERTAIN On-
section Nor Rasen ar Trian]—Where
upon a stated ease a summary conviction
was questioned because it was for two
separate offences, viz.: earrying on the
business of real estate and also the business
of an insurance agent, separate licenses
being required in each ease, the convietion
was quashed although the objection was
not taken at thetrial, the entertaining of
the point on appeil being discretionary,
though under such cirenmstances the
appellant will not be allowed costs.  Sive-
sox v. Lock, 7 C,C.C, 204,
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133. Several Charges Included in One
Judgment.|— Under the provisions of see
188 of Ontario Elections Aet any number
of corrupt offences charged as having been
committed by the defendant at the same
election are intended to be tried together
and to be included in the same judgment
and it is not necessary to adjudieate on
each charge before hearing the evidence
on the other charges. Re A. E. Cross,
4 C.C.C, 173, 2 Elec. Cas, Ont. 158

134. Service Proor or.]—A convie-
tion entered against a defendant in his
absence, on proof that the summons was
served on defendant’s wife the day pre
vious, is bad, and will be set aside for want
of jurisdiction. Proof of the hour of
service, and distance from place of sitting
of the court are essential elements to
determine the question of reasonableness
of the notice required by sec. 853 of the
Code. Re O'Brien, 10 C.C.C, 142

135. Service of Summons AssavLT
ON CONSTABLE SERVING SUMMONS
Wuemner HE 18 A “ Peace Orrrcer "
IN Discuarce or His Dury Witnin s
34, ¢, 162 R.S.( INDICTMENT FOR
Assavrr UnNpeEr s, 34 COMPETENCY
oF DEFENDANT A8 A WrrNEss R. S
C. ¢. 174, 8. 216.}—The service of a dupli
cate summons issued under the Summs ATy
Convietions Act (32 & 33 Viet. ¢. 31, 5. 2
is suflicient service. An assault on a con
stable while serving a summons issued by
a magistrate for a violation of the Canada
Temperance Aet, is an assault on a peace
officer in the execution of his duty, within
8. 34, c. 162, Rev. Stat. of Canada (Palmer
J., dissenting.) On the trial of an indiet-
ment for such assault the defendant is not
a competent witness on his own behalf,
underthe Rev.Stat. of Canada, ¢. 174, s
216 (Palmer, J., dissenting.) ReciNa v.
McFaruang, 27 N. B. R. 520.

Oxtanrio Liquor
CoMMITMENT
DiscHARGE

136. Special Court
Acr, 1902 CERTIORARI
AFTER SERVICE 0OF
AMENDMENT Error 1v Nams An-
JUDICATION SENTENCE.]—REX x. For
STER, 2 O. W. R. 312, 5 O. L. R, 624.

Stated Cases RECOGNIZANCE
— Casu Deposit N Ligv, or.]—Appeal
by way of case stated under s. 900 of the
Code. " The defendant was convicted of
an offence under the Act to restrict the
Importations and Employment of Aliens

Instead of entering into the recognizance
required by s.-s. 4 of 5. 900 of the Code,
the defendunt deposited a marked cheque
for $100 with the convicting magistrate :

Held, that the recognizance was a con-
dition precedent to the jurisdiction of the
Court to hear the appeal, and no substi-
tute was permissible. Rex v. GEISER,
21 Oce. N, 604, 8 B.C, R. 169,

138. Stated Case.| -A case stated is not
obtainable from a summary conviction,
after an appeal has been taken to the
county court under Code sec. 879, and
uUmlu ited upon. R. v. TowNsHEND,
6 C.C.C. 519, 35 N. 8. R. 401

139, Stealing.) A conviction on a
chage of stealing ** in or from " a building
is for one crime, and no offence in the
alternative is imputed by the disjunctive
expression, "' in or from Rex v. Wuire
$ C.C.C. 430, 34 N, 8. R. 436.

140. Steamboat Inspection Act PER-
soN AGGrieVED.] ~The informant under
the steamboat inspection Act, 1898, must
be a person aggrieved specified
person who has sustained a legal loss or
linbility by an act done in respect of which
the penalty is given and as this was not
shown, conviction was quashed. Rex v.
Fraxkrorra, 8 C,C.C. 57,

141. Substitutional Service of Summons

Convierion oN IIFFERENT CHARGE.)

Where defendant was convicted of
keeping liquor for sale in violation of the
& |l‘n|| Temperance Act, in absence of his
appearance, he having been served sub-
stitutionally at his last known place of
abode with a summons issued on an in-
formation charging the offence of illegally
selling Held, on motion for habeas
corpus, that the convietion was bad, and
prisoner should be discharged. An in-
formation charging one offence cannot be
amended in the absence of the accused
s0 s to charge an entirely new and differ-
ent offence in respect of which no summons
has been served R. v. Lyoxs, 10 . C.
. 130

142, Supportal of Conviction under
Summary Trials Procedure.] Where a
conviction has been made by a magistrate
acting under the summary convictions
clanses of the Crim. Code, and the punish-
ment is in excess thereof, it is not per-
missible to support the conviction under
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the " Summary Trials " sections of the
Crim. Code, though the magistrate had
Jurisdiction, and though the offence was
of the cluss for which no consent is necess
ary. Rex v. Lavra Carren, 5 C.C.C

401.

143, Third Offence SEcoND Convie-
TION INVALID Haneas Corpvs,}—On
habeas corpus proceedings to quash a third
conviction it appearing that the secon
conviction \\hi(-L was put in evidence v
invalid, the third convietion ws
King v. MacDoxawp, 5 C. C

quashed.
. 97

144, Third Offence Under Liquor Li-
cense Act, (N.S.)]An accused cannot he
adjudged umll\ of a third offence against
the Liquor License Act (N.8.), that is as a
third offence carrying an incrensed penalty
or punishment, e. g. loss of license, unless
it were proved that the offence took place
on a different day from the day on which
the offences were adjudged to have heen
committed by the two previous convietions
and after the information on which the
first conviction proceeded wi RE-
GINA v. MurgaNs, 7 C.C.C,

145. Time of Service

IN ABSENCE BF DEFENDANT.]
was charged with
License Act. It app
was issued on the 20th June, 1905, for
defendant’s upy earance on the 21st day of
June at 10 o'clock a.m. at the town of
Truro. Defendant was personally served
on the 20th inst.in Truro where he carried
on business :—Held, a sufficient proof of
service, and that it was reasonable notice ;
that magistrate acted within his jurisdie-

tion, and the convicti n must stand, R
v. Crag, 100 i

ProceeniNG

Defendant
infraction of the
ired that a summons

146. Two Informations - WiTHDRA WAI
OF ONE — CaNADA TEMPERANCE AcT.]
Under s. 858 of the Criminal Code, after
the evidence has been heard, the magis-
trate is not bound either to conviet or
discharge the defendant ; he may allow
the prosecutor to withdraw the charge,
and he may do so even when another
information for the same offence has been
laid by the same prosecutor against the
same defendant, and the determination
is still pending. Ex. p. Wyman, 34 N. B,
Reps. 608,

147. Two Offences — No Presvmprion
THAT SENTENCES RUN CONCURRENTLY.]

The prisoner having been convicted of
two offences against the Canada Temper-
ance Act, applied for writ of habeas cor-
pus on the ground that the justices not
having stated that the second sentence
was to commence at the expiration of the
first, they ran concurrently. Application
refused. Ex parte Biswor, 1 C.C.C,
118,

148. Uncertainties in, Respecting Date,
Place, Etc., Open to Amendment.] A
summary convietion under a municipal
by-law passed in pursuance of the Ontario
Municipal Act, against u transient trader
for offering goods for sale without having

paid the license fee in that behalf, will not
lu- disturbed on an objection that the con-
viction was uncertain respecting the date,
place and goods sold, such objection being
open to amendment from the facts in
evidence umlu the authority of 2 Edw.
VIL, ch. 12, section 15. Rex v, MYERs,
7C.C.C. 303, 6 Ont. L. R, 120, 23 Oce.

149. Uncertainty of No OrrENCE
DiscrLosen Wirrvn INjury.] —A con-
vietion for wilful injury to property which
does not disclose either the nature of the
property or the nature of the injury there-
to is bad for uncertainty, and must be
quashed. Rex v. Leary, 8 C.C.C. 141,
24 C. L. 8. Oce. N, 70,

150. Uncertainty.]-Conviction quashed
on ground that it did not specify the act
or acts which constituted the offence
against the statute. REGINA v. SOMERS,
1C.C.C. 46, 24 O, R, 244,

1. Unnecessary Recitals ADJOURN-
MENT OF HEARING IN ABSENCE OF Ac-
cvsED.]—1. A conviction in the form
prescribed by the Crim. Code will not be
held bad because it also contains recitals
showing certain adjournments of the hear-
ing before the justice but not showing
that no adjournment had been made for
u longer period than !lu- eight days allowed
hy sec. 857, s.-sec. 1, of the Crim. Code,
aithough more (h.m three months had
elapsed from the commencement to the
end of the proceedings. It is not necess-
arily to be inferred from the statement of
certain facts, which were not requiredto be
stated, that other circumstances necessary

to the ;urwln tion of the magistrate did not
exist, The hearing before a justice
trying a '(- son for an offence punishable
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on summary convietion may be adjourned
from time to time under sec. 853 of the
Code, although the accused be not present,
provided the adjournments are made in
the presence and hearing of those parties
solictiors or agents who are in fact present
Procror v. Parker, 12 Man. L. R, 528

152. Vagrancy Coxvierion In
FORMATION Facrs NECESSARY TO BE
StarTep,J—Application for habeas corpus
I'he accused was charged with being a
“loose, idle person, or vagrant,” and
was sentenced by a police magistrate, and
sentenced to six months' imprisonment
with hard labour. The conviction deserib
ed the offence in the same terms as the
information Held, that the convietion
was bed in that it did not set out the facts
constituting the offence. Under s. 207
of the Code various constituting
vagraney are specified, and an information
charging vagraneyshould shew the partie
ular faets on which the prosecution relies
to establish the offence. Rex v. Mc
CorMack, 23 Oce. N, 207, 9 B.C, R, 97

acts

153. Vagrancy Coxnvierion Insus
FICIENTLY DESCRIBING OFFENCE Cnr
Cobe, ss. 207, 208 axp 611 Accused
was charged with, and convieted of being
a loose, idle person or vagrant ' Held
ver Hunter, (".J., that the convietion was
ad in that it did not set out the faets
constituting the offence. Under s. 207
of the Code, various constituting
vagrancy are specified, and an information
charging vagraney should shew the partic-
ular facts on which the prosecution relies
to establish the offence. Rex v. Me-
Cormack, 9 B.C. R, 407

acts

154. Vagrancy.) An information
charged defendant with living without
employment, and having no visible means
of support, and a conviction was entered
on that charge, and also for having sup
orted himself by gaming or erime, while
Ix:u\mu no peaceable ealling or profession

Held. inasmuch as the latter offence
was not charged in the information the
convietion was irregular and illegal. R
v. Rueey, 2 C.C.C. 130

155. Vagueness AMENDMENT OF
Pracrising MepreiNe. ] —A convietion for
unlawfully practising  medicine  which
stated merely that the defendant practised
medicine, was auashed on the ground that
it did not specify the particular act or acts

which constituted the alleged practising
of medicine, and the refused to
amend as it could not on the evidence
the conclusion that an offence
wus committed of the nature specified
in the conviction. Recina v, Covison,
1C.C.C. 114,24 O, R, 246

cour

come to

156, Variance in Order from Minute of
Adjudication Cosrs.| —Accused  was
convicted under Canada Temperance Aet
for unlawfully selling intoxicating liquors.
It was objected that the record of convic
tion did not agree with the minute of con
which it was based, as the
record provided for costs urd charges of
conveying to gaol Held, the omission
to provide for the same in the minute did
not invalidate the record of conviction:

Held that it was not necessary
that the information, summons, minute
and record of conviction should be in
weordanee with the forms in such cases
provided by the statute. R. v. Braaax,
No. 2),6C.C.C. 57, 36 N.B. R. 208

viction on

ulso

157. Variance in Form MixuTe oF
Ansvprearion.] - The Ontario Medical Aet
R. 8. 0. 18097, ¢. 176, preseribes punish-
ment of imprisonment not exceeding one
month for an offence against the Act, and
where in asummamy trial the minute of
adjudieation was imprisonment for thirty
days from February 5th, and the convie-
tion limited the punishment to a month,
the variation in the conviction from the
minute of adjudication, was held to be
something more than a defeet of form or
substance. It is a new adjudication
Rex v. Leg, 4 C.C.C. 418

158. Waiver of Irregularities on Record
of.] —A pilot in appearing, pleading and
attending an investigation of a complaint
against himself before the Montreal Har-
hor Commissioners’ Pilotage Committee,
waives the irregularities before convietion
which appear on the face of the record.

Perrarvr v, Moxtrear Hanrsor Cowm-
misstoNers, 4 C. . C. 501, Q. R.17 8,
(. 501

159. Want of Form Triar ny Con-

SENT OF ACCUSED AGGRAVATED As-
sAULT.]—Where upon the consent of the
asceused to be tried summarily, there was
a conviction for an aggravated assault
but the conviction was silent as to the
such omission in the conviction
want of form " covered by section

consent

1S n
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S00 of the Code, which provides that a
convietion under Part LV, shall not be
invalid for want of form. ReciNa v,
Burrress, 3 €, C, (. 536, 20 Oce. N, 368,

160. Warrant of Commitment No
CONVICTION ALLEGED Hanseas Corrus
— ReTunn.]—On an application for a writ
of habeas corpus, and for the discharge of
prisoner detained in custody under a
warrant of a justice of the peace in form
V., Criminal Code, 5. 596 (committal for
trial), that warrant did not allege a con-
vietion, but only that the aceused had
been charged before the justice. The
convietion upon which the warrant was
issued  was  admittedly bad, but an
amended convietion was returned to the
clerk by the justice after the argument

Held, that where a warrant of com
mitment upon a convietion does not allege
that the prisoner has been convieted of an
offence, the conviction cannot be referred
to in order to support the warrant.  Order
made discharging prisoner. Semble, that
had the warrant shewn the prisoner to
have been convieted of some specifie
offence, even though insufficiently stated,
the convietion could have heen referred
to in order to support it.  An application
to discharge a prisoner held under a
defective warrant of committal in exe
cution will not be adjourned in order to
procure the return of the convietion with a
view to supporting the warrant, if the
prisoner has been actually brought up on
a habeas corpus, aliter where he has not
heen brought up. ReciNya v. Laroxpe,
2 Terr, L. R, 281,

161. When material to Specify Date of
Offence.| The specifying in a convietion
of the date when the offence was com
mitted is material only when the time
for conviction is limited by statute and
it is necessary that the date of convietion
should bring it within that time when com-
pared with the date alleged for the offence.
Rex. v. Caruisie, 7 C. C €. 470, 6 Ont
L. R. 718, 23 Oce. N. 321,

162, Withdrawal - Riaut 1o Dismissan

Secoxn Cuane On a summary pro-
ceeding the magistrate may allow the
charge to be withdrawn, though evidence
has been given, and a second information
and trisl on same held. Ex Parte
Wrysman, 5 C. C. C. 59, 34 N. B. R. 608.

l

163, NNW.T, Act—Coxvierion — Dis-
TRESS—]MPRISONMENT. |—A  statute pro-
vided that in case of non-payment of the
penalty and costs immediately after eon-
viction, the Justice might, in his diser
tion, levy the same by distress and sale,
or might convict the person who was so
convicted and made default, to any com-
mon gaol for a term not exceeding six
months, with or without hard labor, unless
the said penalty and costs should be
sooner paid. NW.T. Aet, s 99, A
convietion under this statute ordered that
the penalty and costs be levied by distress,
and that m default of sufficient distress,
the defendant be imprisoned for one
month :— Held, that the imposition of
imprisonment in default of distress was
authorized by the Summary Convietions
Act, RR.C, e 178, 5. 67, Tue Quees v
Maruewson, 1 Terr. LR, 168

164, NW.T. Act—IMPRISONMENT —
CERTIORARI—RETURN  oF CoNVIeTION—
AMENDMENT OF CoNvieTioN. |—Defendant
was convieted under a statute which
authorized. in default of payment of the
penalty and costs, (1) distress, or (2) 6
months’ imprisonment.  The magistrate's
minute directed 6 months’ imprisonment
unless the fine and costs should be sooner
paid. The magistrate filed with the
proper officer a formal eonvietion which
directed distress, and in default of distress
6 months' imprisonment. This convie-
tion being obviously bad, inasmuch as
(hesides not aecording with the minute)
three months is the limit for imprisonment
for default or distress (Summary Con-
vietions Aet, s, 67, Rez. v. Mathewson),
upon the issue of a certiorari the magis-
trate filed & new formal convietion, which
accorded with the minute, excent that
there were added the words ** (unless) the
costs of conveying the defendant to the
guard room are sooner paid.”’—Held, fol-
lowing Reg. v. Mathewson, that the first
formal convietion was bad. Held, also,
that the second formal convietion was also
bad inasmuch as the statute under which
the convietion was made did not authorize
the imposing of the costs of conveying to
gaol ; the words to that effect in the forms
of the Summary Convietions Aet bheing
intended to used only when exoressly
made apolieable. Rez. v. Wright fol-
lowed. Semple, per Richardson, J.: The
Summary Convictions Aet, 5. 85 (as re-
maodelled by 51 Vie. e. 45, 8. 1), directing
that the convicting magistrate shall trans-
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mit the conviction to the proper officer
** before the time when an appeal may
be heard, there to be kept by the proper
officer among the records of the Court,”
and the magistrate having complied with
this provision, by filing the first formal
conviction, the second could not be con-
sidered. Tue Queex v. Haminron, 1
Terr. L.R. 172,

See also Assavry APPEAL CaAss
STATED CERTIORARI EVIDENCE
GAMING Hangeas Corpus INFORMA-
TION INToxicaTing Liquonrs Jus
TICE OF THE PEACE SumMmary TriaL
SUMMONS THEFT VAGRANCY
Warver WargaNT oF COMMITMENT

CORONER.

1. Coroner’s Inquisition CRIMINAL
Counrr.}J—A coroner’s inquisition is a
County record and a eriminal court
ReGiNa v. Hammonp, 1 C. C, C, ¢
29 O, R, 211

2. Coroner’s Inquest—DErosiTioN
IRREGULAR RETURN Use oF AT TriaL.]

Where there is no certificate that a
deposition at a coroner’s inquest has been
read over the same is imperfect, and
rannot be used as evidence, but when the
signature of the witness has been proven,
it may be used to test the memory or to
contradict the witness, Rex v. Lavmiy,
5 C. C.C 545

3. Coroner’s Inquest DerosiTioN
ApMissiBILITY A8 EViDENCE AT TRIAL.)
A deposition taken at a coroner’s inquest
is not admissible as evidence at the trial,
though it may be used in cross-examin-
ation. Fec. 687 Criminal Code does not
apply to such depositions. Rex v
Evovarp (. Lavrin,(No. 3),5C. C. C, 548

4. Inquest—CoroNeEr's Covrt — WaAR-
RANT.}—A coroner’s court is a court of
record and the coroner is a judge of a
court of record. It is not essential that
the coroner should issue his warrant for
the purpose of an inquest. He may him-
self impanel a jury summoning them to
attend by a verbal direction. Davipsox
v. Garrerr, 5 C. C. C, 200

5. Inquest Posr-MorTeEM Examin-
ATION MeaNING oF INQuEsT. ] —Unless

otherwise provided by statute, there is an
absolute rule which forbids the making
of the post-mortem examination before
the impanelling of the jury. Inquest
includes all the proceedings down to and
including the requisition. Davipsox v,
Ganrerr, 5 C. C, C. 200

6. Venire to Coroner WHERE SHER-
1F DisquaLiFiep.|—The order of a Su-
perior Court directing a coroner instead
of the sherifi to summon a grand jury,
need not shew upon its face everything
necessary to warrant its being 1ssued
Recina v. McGuirg, 4 C. C. C. 12, 34
N. B. R. 430

H CORPORATION.

B BrinGe—REPAIR MAINTENANCE
MaNpamUSs INDICTMENT 16 Vi
ch. 18, sec. 535, (0)

1. An appeal from the judgment of
Rose, J. (not reported) dismissing an
application under 46 Vic. ch. 18, sec. 535,
0.), for a mandamus to compel the
repair by the county of Haldimand of an
existing bridge or the construction of a
new one over the Oswego Creek, where it
crosses the boundary line between the
township of Moulton and Haldimand, by
reason of the judges of this court being
divided in opinion, was dismissed. Per
Hagarty, C.J, O., and Osler, J. A.—In-
dictment was the appropriate remedy.
I'he Court below had the right to grant
the writ in its discretion, which was, how-
ever, properly exercised in refusing it.
Per Burton and Patterson, J. A.— The
duty under the statute is not the general
obligation to keep highways and bridges
in repair, but is a specific duty like that
cast upon railway companies by their
charters with respect to the restoration
of roads or the building of bridges. The
existence of liability to indietment does
not of necessity exempt from compulsion
by mandamus any party charged by sta-
sute with a specific duty. Indictment
would in this case be neither a specific
nor an adequate remedy, and a man-
damus should have been granted. The
demand made upon the county council
previous to the application was sufficient.
Per Osler, J. A—The demsnd was in-
sufficient. Per Curiam The county
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council were liable for the non-repair of
the bridge in question. Ix re e Tows
sHips oF Movrrox Axp Caxporoven
aND THE County oF Harpivaxn, 12 A R
503.

2. Convicting Manager for Sale of Li-
qQuor.] —A  magistrate has  jurisdietion
to conviet a manager of an incorporated
company for an offence under the Canada
Y ice Acet, where a clerk of the
company under the manager's general
directions sells intoxicating liquors in

contravention of said Act. Ex Parms
Bamo, 3C.C. ¢ B. R. 213
3. Criminal Liability of INTENT OR

Mavrics NEGLIGENCE.] A corporation
cannot be made I'Y'llllll\:l“‘\ linble for such
acts as are spoken of as erimes in the more
popular sense of the word, that is, crimes
of which the essence is the personal
criminal intent or malice or negligence
carried to an extent that it amounts to
wilfully incurring the risk of causing
jury to others. Reaiva v. Grear West
Lavsory Co,, 3 C. C. C, 514 Man., 13
Man. L. R. 66, 20 Oce. N. 217

4. Director of — CriviNaL Liantuiry
MerE AcQUiEsCENCE.]—A director of a
Jockey Club is not liable as an aider or
abettor or as keeper of a common gaming
house, for merely acquieseing in the grant-
ing of a lease of the betting privileges of
the race track even where the lease by
the club was for a large sum of money
R.v. Hexomie, 10C. C.C. 208, 6 0. W. R
1015, 11 O, L. R. 202,

5. Indictment for Neglect to Perform
Legal Duty.]—An indictment will lie
against a corporation for the consequen-
ces of omitting, without lawful excuse,
to perform a legal duty. ReciNa v
Union Corriery Company, 4 C. €, C
400, 31 8. C, R. 81,

6. Licensing of Foreign Co. — DowmiNiox
CHARTER TERRITORIAL ORDINANCE
INTRA Vires.]—The Legislative Assembly
of the North-West Territories has power
to pass an ordinance requiring the regis-
tration of a Joint Stock Company doing
buisiness under a Dominion charter
R. v. Massey-Harris Co,, 9 €, C, (
1 W. L. R. 45.

6. License from Municipal Corporation

IerernoNe aANp Evecriue Ligar Con-
PANIES INTERFERENCE  BY SECOND
Licenser with Rigurs or Frust R. S
0. ch. 157, sec.s 59, 70; 45 Vie. ¢h. 19,
sec. 3, (O).—An interlocutory injunction
having been granted to restrain defend-
ants, who were carrying on business in
partnership as an Eleetric Light Com-
pany under license from a municipal cor-
poration, from running their lines in such
a way as to interfere with the safe and
efficient working of the business of the
plaintifis, an  incorporated Telephone
Company. also licensees of the corpor
ation, under authority granted two years
previously to the defendants’ license
leld, that, although the circumstance
that the plaintiffis were in possession of
the ground, and had their poles erected
about two years before the defendants
put up their poles, did not give them the
exclusive possession or right to use the
sides of the road on which they had placed
their poles, yet, their possession being
earlier than that of the defendants, the
defendants had not the right to do any
act interfering with or to the injury of
the plaintifis’ rights Held, also, that
independently of the provisions of R. 8. O
ch. 157, sees. 59 and 70, as extended to
Electric Light Companies, 45 Vie., ¢ch
19, sec. 3, (0.), the plaintifis were en-
titled to relief on the general ground upon
which protection and relief in cases of this
kind are granted. Quwre, whether de-
fendants were liable to indictment. BeLn
Terepnone Company v. BELLEVILLE
crric Ligur Co., 12 O, R. 571

7. Street Railway — Common Nusance

Copr Sec. 191-2.]—A corporation may
be properly convicted of committing a
common nuisance by making a practice
of operating street cars reversely on a
section of the track which is used by ears
running in the opposite direction, where
no fender, light or gong is used on the
rear of such cars, thereby endangering
the safety of the public. R. v. ToroxTo
Ramway Co, 10 C. €. C. 106.

8. Summary Conviction Against.] A
corporation eannot he dealt with by sum-
mary conviction, but must be proceeded
against by indictment. Ex Parte Wood-
stock Electrie Light Co., 4 C. C,
Contrary opinion held, howveer, i
GINA v, ToroNTo Ramnway Co,, 2C, C. C,
471, 26 A. R. 491,




235 {CORPUS DELICTI COSTS; 230

+ Whether can be Proceeded Against

Summarily A charge ol selling good
o Which o false trade desenption s ap
phed, agan « corporation v osuh e
tor imdietmen mdd 15 not tnable "
marily  before o magistrate R, v.

aron Co,, 2.0, 0, C 252, 31 O, R. 276

UKL [

Bee nlwo Manstavamwren = Possn
MEND

CORPUS DELICTL.

. Murder Onee the faet of death

established cireumstantinl evidence ean
hen be given to prove the identity of the
renaing, and also the identity of the per
on wWho eaused the death, v, Kz
0 CoC 426, 1 W, LR, 348, 576

CORROBORATION

See Evinesao

CORRUPT PRACTICE

See Ivprisosvest o Joeny Prusox
ATION
COSTS.
. Against Informant, Costs will e
dlowed against the informant where n

summary trinl has been prevented by o
writ of prohibition directed to the magi
trate who was acting without jurisdiction
R. v. T. Earon (0., 2 0.0, ¢ h2. 31
O R276, 20 O 1.

! After Recognizance to Prosecutor
Pensonan Livwmiry  or Comvissionen
or e Dosixiox Povies I'he Com
missioner of the Dominion Police has, as
such, no legal eapaeity to represent Her
Majesty, and s personally liable for costs
pursuant to Article 505 of the Criminal

Code.  In the absence of o tanifl for enses
irising under the provisions of  Article
M5 of the Criminal Code, the rule laid
down in Article 835 hy implieation
plies.  Reciva v S Lovis, 1C.C.C 141

i. Amending Invalid Conviction on Cer

tiorari Whete  upon certioran pro
cecdimg he orngmal convietion wa n
eACE ol Junsdiction ol the magistrate
but was amended on the return by the
omission of the invalid part, no  cost
were granted agan he applicant upon
he disclirge of the rle mastnich

s the certiorurn proceedings were Justihed
when launched. Rreaina v MeAss, 8
GO 110,04 8.0 R ONY

. Appeal from Summary Conviction

Aer Keseroninag Fuavos an Cieese
Facronies Fhe provisions of section
N7, OSSO of the Crominal Code apply to
wd govern appeals under the Act e
specting  trands o cheese  faetori 32

Viet, ¢. 43, save as provided by sec. 9 of
id Act; the Court has therefore juri
diction to award costs and the amount of

the co o be awanrded Lies entirely with
the Court and may be awmded in gro
No relerence is made to any tanfl, but
one may be adopted by the judge to aid
his diseretion. The judge may awand
ueh sum as to him seems reasonable and
his exercise of diseretion in this regard
cannot be reviewed v. Molnrosn
20 C.CO115, 280, R. 603

. Appeal Enforceable in Same Manner
as Penalty.]  Where o prosecutor’s appeal
has been successtul, the costs of  the
ippeal may be wllowed, and there is no
distinetion hetween  penalty  and  cost
o lur ax the metl

ol enloreement are
coneer 'ne Queex Hawnort
OO0 210, 83 N8R, 165

6. Appeal Boxn Derkerive IS
PICTION - To Awakrn Cosrs Notwith
tanciog that the recognizance required
by see. SSO @) Crininal Code be defe

Ve
wd that the proper recognizanee heing
vstatutory condition precedent, the Court
has jurisdietion to award costs when i

missing the appeal for such defeet.  Ex

Parre Semacue, SCCC 100368 B R

4 K

7. Appeal Dismissed for Defective No-
tice Cone Sec, SS1-881 At common
law there was no provision for payment
of costs in eriminal cases; the award must
be in pursuance of some statutory pro
vision in that behalf. See. S84 of the
Code applies to eases where the appeal
18 not prosecuted, or is abandoned e
cording to law, and contemplates only

T —
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Citst W hers P ' I o procesd
il has ot albandoved  a ppenl
cording law; it does not apply to
cuse wh he appeal was  disnissd
through o detect i the notwe of appeal

v, A Yan, itNe, 2) 60 00, 66

S Attorney-General  Should  Decide
Whether Crown Should Assume Expenses

of an Indictment Whether the Crow
should or should not assume the expens
of an imdictment bemng preferred is o ma

ter which the Attorney Genernl and not

the Court  should  decnle Ex o Pawry
Haxxing, 4000, 208
1. Certiorari Proceedings.] Costsol cer

t given
vnende vl

Reaina

Wwornn proceedings are not usually
where the
ilirmed |
v. Winrres

conviehion I~
v the amended form

§ CCC 14

10, Certiorari Jrwsmernon o A

wARD Conrs On a mne

on to quash a
convietion in and not
merely tor o penalty imposed by or under
Provineinl legislation no Jurisdiction  is
conferredd on the High Court of Ontaro
to give costs to the appheant

voeriminal matter

weinst the

prosecutor, o magistrate Rex. v. Bes
Nerr, A0 C 0456, 10, 1L R 206 (1902
11, Certiorari Usvarn Ruey 'l
ustial rule on certiorari procesdings wher
noconvietion is quashed, s not to awand

miseonding
mformant
. N1

«
on the part of the justice or
Rueciny v Basks, 2 Terr |
OO

sts exeept in eases ol sonu

Nova
wl in
Oppose a anotion
(uash
entitled to cost R, v

INH, 31 N SO LN

12, Certiorari Praerner N
Where the

unstiecessiully

Seoria
formant
for certioran
ed, the
Sy, 20, 0.4

st et

i the convietion 1

13. Certiorari Proceedings — Maotion
Quash Convietion not being Opposed, no
Costs Allowed, on Terms that no Aetion
be brought by Defendant ReaGina v
MoLpon, 1 € Co 10

14. Certiorari Proceedings SEe. 8T
Cosrs Acainst MaGisriars Nees
SO7 and 8SO8 of the Criminal Ce do not
refer to costs awarded against o magis
trate on certiorari procesdings but  to

costs awarded by the County Genersl

15 Certiorari Foxen Mk
No GROUND Kol QUASHING CONVIETION

O motion tor an order tor o certiomrn
on the groumd th the wistrale ex
coeded his Jurisdiction by directing the
defendant to pay noexcess of those
lowed by the tantl der s
ST of the Criminal Were
taxed for teavel in s Wil
though they ol Lived ¢ oty

Held, that even ot the « el
excess of What s authorized by the Code
the jurisdiction of the magistrate
therehy ieet following  « parte
Howard, 32 R, 287, Ex Pawre
Ravworrn, 20.C. . 230.30N. 0 R 7Y

16, Commitment and Conveying to
Gaol In o warrant of commitmer r
the not v penalty, the co
I conveving to gaol
st be aseertinned and set forth. R
GINA V. Mook, 10 C 0 8227 AR
(RN}

payment of

of commitiment an

17. Commitment when  Improperly
Included in Conviction to be Struck out on

Certiorari Where o conviction for un
lawfully Keeping mtoxieating hguor for
de, contrary to the provisions of the
ccond part of the Canada Temperance
Aet, imposed in defanlt of distr m
prisonment  for the pace of 60 davs
unle the penalty amd co ind  the
costs and charges of such distre il of
the commitment, and of conveving de
fendant to gaol, were sooner puaud, if cost
of commitment Were improperly in the
convietion, they are to he treated as mere
surplusage and can be struck out on eer

tiorari GINA v Domerry, 3 0O (

506, 32 N. 8. R

IS, Criminal  Libel
Plaantify
v oeriminal libel

Coxrs ter s acqguittal in

whion pr

his costs, and moved before the trial judge
for certam costs, and on obtaming an
order with which he was  dissatistied

thandoned the taxation, and commenced
n evil action against the prosecutors for
his costs Held, on a summons for stay
woceedings, that  plaintiff  should  not

w allowed to pursue both remedies at
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once, but as in the other action there was
no appeal, plaintifi. allowed to proceed
on terms.  Niewor v, Poorey, 9 B. C, R
8. 6C.C.C 13

1. Criminal Libel NowLLe Prosequi

Riagnr 1o Cosrs | Upon an indictment
for libel the Attomey-General under 732
of the Criminal Code entered a nolle
prosequi and thereupon the accused was
discharged. The discharge of the e
cused was a judgment entitling him to hi
costs under sec. 833 of the Criminal Code
Rex. v. Buackuey, 8 C, € C, 405

20. Improper Award Under Conviction.

Convietion held to be objectionable
where costs were awarded to the justice
instead of the informant. Reciya
Rocue, 4. C, C. C. 64, 32 0. R, 20

21. Jurisdiction to Award.] A magis
trate on allowing o defendant out on a
suspended sentence, has power to order
the payment of costs of the prosecution
and where not provided to he paid by
instalments, they are payable forthwith
R. v. McLerLex, 10 C. C. C, 1

22, Jurisdiction to Award CriviNag
Coor, Sec. 884 An appeal coming in
to be heard at a sittings of the Court other
than the one for which notice was given
there is no jurisdiction to award costs
under sec. 884 of the Criminal Code
McSuanpeN v, Lacuance, 5 C, C, C, 43

23. Municipal Corporation Porice
Orrieer Prosecuring. | ~Where a prose-
cution for an offence against a municipal
by-law is taken in the name of a police
constable, upon whose information the
summons issued, costs in connection with
any proceedings subsequent to dis
missal of an appeal against a cor on
for such offence, eannot he awarded in
favor of the municipal ecorporation
Bornwenn v. Burssior, 4 C. C. C. 450
31 O, R, 695,

24. Nuisance.]—Upon an applieation
for a rule to tax the costs of proceedings
on an indictment for nuisance in ob-
structing a highway, under 6 & 6 Will
& Mary, ¢. 33, and that they should he
allowed to a particular person, the Court
refused the rule. A side bar rule is
granted in England to tax these costs as
a matter of course, but this applieation
went further. Reaina v. Gorvon, Re-
GINA V. Romssox, 8 (. P

25. Quashing Conviction.
seldom granted when a convietion is
quashed unless it appears the magistrate
has been guilty of conduct which would
eall for the animadversion of the Court
Recina v. Perersky, | . C.C, 01, 5
B, €. R 540

Costs  are

26. Quashing Conviction.] -The prac-
tice is not to give costs on quashing con-
vietion. Reaina v. Covison, 1 ¢, ¢, ¢
114, 24 O. R. 246

27. Quashing Conviction Pracrice.|

Practice is not to give costs on quashing
conviction but same may be recovered
in action where no order for protection
made. Reaina v, Somers, 1 C, C, O, 47,
24 0. R. 244

25, Summary Conviction.] ~There is no
general power to award costs upon u con-
vietion under an Ontario where
such power is not given by the statute
itself : and therefore where on a conviction
under s. 162 8 0. 18 c. 174, for
ittempting to obtain information at a
polling place as to the candidate for
whom a voter was about to vote
were awarded against the defendant,
the convietion was ordered to be quashed :

Held, also, that there was no power
to amend the convietion in this respect.
ReGina v. Lesson, ¢4 U, . R. 456

statute

Ccosts

20. Summary Conviction Arrear.]
On an appeal to a county court Judge
from a summary conviction under the
Act to provide against frauds in the
supplying of milk to cheese, butter and
condensed milk factories (52 Viet. ¢. 43,
8. ), the Judge has the same power to
award costs as the sessions of the peace
under s.-s. 870-880 of the Criminal Code,

1802, Under the Criminal Code, s, 880,
the court may, on appeal, award such
costs, including solicitor's fee, as it may

deem proper, and there is no power in
the High Court to review such discretion
Recina v. Melnrtosn, 28 O. R. 603

30. Summary Conviction R. 8 0O
e. 120 Power 1o Awarp Cosrs.}—
The court has jurisdiction to award costs
agninst the magistrate and private prose-
eutor ‘on qu:n-hm'l A summary convietion
made under the Trespuss Act, R. 8. O,
17, ¢. 120. Such jurisdiction is con-
ferred by section 119 of the Judicature
Aet. Rex. v. Mancion, 8 C, C, C, 218,
SO. LR 24
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31. Summary Conviction CosTs OF
DisTrEss AND CONVEYANCE TO GAoL]
The costs of distress and conveyance to

ol on o summary conviction, are not
in the diseretion of the justice but must
be included in the formal convietion
Recina v. VAN Tasser, No. 2, 5. (. (
133, 3 N.S. R 70

32, Taxation of Privare Prosece-
ror  Bouxp Over 1o Prosecvre
Where a private prosecutor upon the dis
charge by the examining justice of the
peace of un nceused charged with theft
at his own request was bound
prosecute the charge and the aceused
was acquitted at the trinl, and where such
private prosecutor was condemned to
my the costs of the aceused at the pre-
linnn:nry enquiry and at the trial, such
costs where there is no tariffl of fees for
criminal proceedings, will be taxed in
virtue of section 835 in accordance with
the lowest scale in eivil suits in the Super-
jor Court. Rex. v. GouviLuiovin, 7
C. C C. 432

over to

33. Where not Ascertained and Sever-
able from rest of Conviction Prisoner Not
Entitled to Discharge.] A prisoner con-
victed of a corrupt practice under the
Liquor License Act, 1902, Ontario, and
sentenced to both imprisonment and the
payment of penalty and costs, is not
entitled to be discharged because the
conviction does not fix the costs. The
payment of costs is severable from the
other part of the convietion. REx. v
Caruisee, 7C.C.C. 470, 6 Ont, L. R. 718,
23 Oce. N. 321

See also CERTIORARL ConvicrioN

COUNTERFEITING.

1. Admissibility of Evidence Showing
Guilty Knowledge.]Upon an indictment
charging possession of a counterfeit coin,
an objection to the Crown introducing
evidence of the prisoner having genuine
trade dollars on his person when arrested,
and which he had tried to pass off as
worth one dollar when their real value
was sixty cents, was sustained on the
ground that guilty knowledge would have
to be established by proving that the
trade dollars were counterfeit. RrciNa

v. Bexuan, 4C.C.C.63, QR. 8, Q. B. 448

)

113353 242
2. Counterfeit Tokens of Value No
ORIGINAL Crivvan Cone 479

A paper which resembles and intends to
resemble United States Government Notes
or Treasury Notes of the United States
of Am v is a counterfeit or what pur-
ports to be a counterfeit token of value
under Criminal Code section 479, although
there is no original of its deseription.
ReGina v. Corey, 10C.C.C. 161,33 N
IR, 81

COUNTY.

Vessel Passing Through.] By the Act
12 Viet, e. 30, s. 34, where any felony
or misdemeanor is committed on any
person on board any vessel employed on
any voyage on any navigable river, ete.,
such offence may be dealt with, tried,
determined and punished in any county
through any part of which such vessel
shall have passed in the course of the
passage in which the offence was com-
mitted, in the same manner as if it had
actually been committed in such county,

Held, in an indictment for an assault
committed on board a steamboat, on its
passage between A. and B., but before
it came within the county of B., that it
was sufficient to allege that the assault
took place within the county of B. Re-
aiNa v. Wesster, 1 AllL N, B, R, 580,

COUNTY JUDGE'S CRIMINAL COURT.

See Sreepy Triar.

COURT.

1. Courts of Oyer and Terminer—Powgr
oF GoverNor 10 [ssve ComMissions. ) —
The prisoner was tried and found guilty
at the sittings of the Court of Oyer and
Terminer and general gaol delivery held
at Vietoria under the * Assize Court Act,
1885, and presided over by Gray, J.,
a Judge of the Supreme Court of British
Columbia_ and a justice named in a com-
mission of Oyer and Terminer and general
gaol delivery issued by the Lieutenant-
Governor :—Held, (1) that assuming the
Lieutenant-Governor's commission to be
void, the Court was properly constituted
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without commission, urder s, 14 ** Judi
Aet, ISTO and the Assize Cour
INsG, Held 2) Following M

Lean's ease, that the commission of Oyer
ard Terminer ard general gaol delivery
was sufficient, ard that the
Governor hed power to issue it under

Lieutenant

120, B. N. A, Aet, 1867, Held, (3) that
the commission was not exhausted by
reason of the justices therein namel

having held under it Courts of Oyer and
Terminer in other distriets of the Provinee

Ronerr L. Serovie, plaintiff in error

Tue Quees, defendant in error, 1 B, C, &

pt. 11, 219

2. County Court of New Brunswick.

A Judge of the County Court of New
Brunswick has jurisdiction to try the
offence of attempting to have camnal
knowledge of a girl under fourteen, even
though he considered the offence dis
closed an attempt to commit rape in
which charge junisdietion is taken away
by section 540 of the Criminal Code
R. v. Wrienr, 2 C. C. C. 83

3. Court of Record WaaT 158 A
Held, that a police court is not a Court
of Record within the meaning of the
Ontario Habeas Corpus Aet R. 8. O, 1807,
Cap. 83; that the statute did not contem
plate any Courts of record inferior to
or less principal than the High Court of
Justice. R. v. Gesox, 2 C, . C, 302
20 0. R, 660

i. Execution of Orders INTERESTED
Orrrciars.) - The orders of the court
should be executed by officers entirely
free from interest, bhias, or prejudice, ar
it appearing that three officers had laid
omplaint under the Canada Temperance
Act, and as such being linble for costs
and at a risk of damages, the rule abso
lute for certiornri was granted. Ex
Parre McCreave, 5C. C.C. 115,35 N. 8B
R. 100, 20 O¢e. N, 80

CRIMINAL CODE.

Errecr ov OxN
Prior 1o Con
The Habeas Corpus Act

1. Criminal Code
PROVINCIAL STATUTES
FEDERATION. |

(Que.) having certain provisions respect-
ing a person committed for a felony, and
the Criminal Code having abolished the
felony and

distinetion between misde-

mwearor the Act applies to all
whet her or misdemeanors, prio
to the ennctment of the Criminal Code.
Recina v. Ho B Caneron, 1CC C 160

CHses,

felonies

OFFICERS DE
CHier CoNsTANLE

2. Persons Designata
Facro axp pe Juks

Commox Gawing House Conris-
CATION OF Gawving INsSTRUMENTS, MoON-
EYS, ET( Evipexce Tue Caxava

EvipENce Acr, 1803, s.-5, 2, 3, 20 and 21.)

Rection 575 of the Criminal Code, nu-
thorizing the issue of a warrant to seize
gaming implements on the report of
“the chief constable or deputy chief
constable " of a ecity or town, does not
that the report must come from
i officer having the exaet title mentioned,
but only from one exereising such functions
and duties as will bring him within the
designation used in the statute. There-
fore, the warrant could properly issue on
the report of the deputy high constable
of the City of Montreal. Girouard, J.,
dissenting— The warrant would be good
if issued on the report of a person who
filled de facto the office of deputy high
though he was not such in
In an action to revendicate the
the rules of evidence
in eivil matters prevailing in the province
would apply, and the plaintifi. could not

constable
de jure
moneys so seized

invoke “The Canada Evidence Act,
1803, 80 as to be a competent witness
in his own behalf in the Province of
Quebee.  Per Strong, C.J) A judgment

declaring the forfeiture of money so
seized cannot be collaterally impeached
in an action of revendieation. O'NgiLr
V. ATToRNEY-GENERAL OF (CANADA, 26,
8.CR. 12

3. Polygamy Ixpiaxy Manrniaae.)
An Indian who according to the marriage
customs of his tribe takes two women
at the same time as his wives, and co-
habits with them, is guilty of an offence
under section 278 of the Criminal Code.
Tue QueeN v. * Bear's Smin Bowng,”
4 Terr. L. R. 173
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