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PREFATORY NOTE

The Editors have endeavoured to cover in the Digest, notes of all 
reported criminal and quasi-criminal cases which have been reported in 
any of the various Provincial Reports, as well as in the leading period
icals and journals, The cases digested comprise reports of cases hot !i 
before and after the criminal code of 1892, with the exception of the 
Province of Quebec, relative to which, cases since 1892 alone, have been 
noted.

Attention is directed to the annotations on the various code sections 
to be found on page 245 el seq. which annotations refer to the number
ing of sections as they occur in the code of 1892. Sections of the Old 
Code are referred to for convenience of the Profession as it was deemed 
advisable to adopt the numerical citations employed by the Courts 
in each respective case.

Owing to the complete revision of the numerical order and various 
other changes effected in the Old Code of 1892 by R.S.C.. igoti, Cap. 
146 and 6 and 7 Edward Vll 1907 Cap. 8, a complete analytical table 
of variations has been compiled and will be found on page 1045 of the 
Digest.

GEO. E. McCROSSAN.
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ADDENDA AND CORRIGENDA
COLUMN. CORRECTION.

1- Under ‘•Appeal,” sub-heading II., “Deposit on Recognizance,” should be 
“ Deposit of Recognizances.”

Sub-heading V., “ Lease t<>,” should be “ Leave to.”
24. In last line ” i ” should be ,l I.”
35. In fourth line from bottom, “ Uotteriedeon ” should be “ Gottfriedson.’
89. Last line of Par. 17 should read. “ parte Kane, 21 N.ti.R. 370.”
90. Last two lines, par. 23, should read, ” trial, ex parte Fahey, 21 N.I3.R. 392.”

141. Last line par. 21, should read “ 2 P.R. 287.”
220. Last line par. 119, should read “ son Co., Ltd., 2 C.C.C. 272, 28 O R. 231.”
220. Last line, par. 149 should read ”24 C.L.T. Occ. N. 70.”
271. Last line par. 7 should read ” Regina v. Bissell, 1 O.R. 514.”
325. In 2nd line, “ N ” should be “ V.”
351. In 34th line, “ Peg.” should read “ Pug.”
353. Last line, par. 2, should read “ Levi, 1 C.C.C. 74, Q.R. 6 Q.B. 151.”
354. In last line par. 1, ”2” should read ” Q.”

In last line, par. 2, “ 2 ” should be ” Q.”
In last line, par. 3, “ 2 ” should be " Q.”

304. In last line, par. 15, “ 27 ” should be ” 29.”
300. In next to last line, ” Sparkham ” should be “ Sparham.”
384. In 8th line add “ G R. &G 31, 0 C.L.T. 139.”
399. In 24th line, “ S.C.” should read ” R. v. Browne.”

In 4th line from bottom read “ 8 C.C.C. 251.”
420. In 10th line, ”385” should be ”105.”
430. The 8th line from Ixittom should read ”8 A.R 135.”
431. In 20th line insert ” In re Hall.”
570. In line 33 read ” Fouquet.”
588. In line 14 read ” Fouquet.”
792. In line 12 read ”20 C.P. 246.”
830. In line 8 insert ” R. v. Rice.”
931. In line 35 insert “ R. v. Little.”
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CANADIAN CRIMINAL CASE LAW

ABDUCTION.
1. Gist of Offence.] Prisoner was in

dicted for having, at the city of Victoria, 
unlawfully caused to he taken a certain 
unmarried girl, to wit, one B. It., being 
under the age of sixteen years, out of 
the possession and against the will of 
her father, contrary to s. 283 of the 
Criminal Code. The evidence shewed that 
the girl, by persuasion of letter written 
by the prisoner in Victoria, Canada, ad
dressed to and received by her within the 
State of Washington, U. S. A., was in
duced to leave her father's house in that 
state and meet the prisoner at Victoria. 
Upon meeting her there he suggested that 
it was not too late for her to return home, 
but she declined, and the prisoner there
upon took her to a house near Victoria, 
where they spent the night together :— 
Held, per Davie, C.J., at the trial, con
victing the prisoner, that the Court had 
jurisdiction, as the offence was wholly 
committed within Canada. Upon case 
stated for the opinion of the Court of 
Criminal Appeal, Davie, C.J., and Crease, 
J., affirmed the judgment :—Held, per 
McCreight, Walkem and Drake, JJ., 
quashing the conviction : That it was 
essential to the offence that the girl should 
have been in the possession of her father 
at the time of the taking, and that upon 
the facts, when she met the prisoner at 
Victoria, she had already abandoned that 
possession. Per McCreight and Walkem, 
JJ. : That the reception by the girl of the 
letters was the motive cause of her aband
oning her father's possession, and 
therefore a material factor in the 
offence, which consequently, in part, took 
place outside the jurisdiction. Per Walk
em, J.: That the letters so far as they held 
out the inducement, should not have 
been admitted in evidence at the trial. 
Reoina v. Blythe, 4 B. C. R. 276. 1. C. 
C.C. 263.

ABORTION.
1. Advertising Medicine Intended to Pre

vent Conception —Uvidence to Support. 
Conviction — Functions of Judge and 
Jury—Acquittal — New Trial.] — The 
evidence of the Crown, upon an indict
ment for an offence against s. 179 [c] of the 
Criminal Code, shewed that the defen
dant conducted a large business in vari
ous proprietary medicines, including a 
certain emmenagogue or medicine for 
stimulating the menstrual flow. This 
medicine was put up in boxes, in the form 
of tablets, and sold under the terms of 
an agreement duly proved, between the 
defendant and the manufacturer. A box 
was produced as made up for the purpose 
of sale, with a brief printed description 
of the contents on the outside, across 
which a warning in red ink and large 

; type was printed, not to use the tablets 
during pregnancy. Inside the box was a 
printed sheet or circular giving full direc
tions for the use of the tablets ; and a 
separate advertising circular referring to 
the tablets and describing their purposes 
and operation was also proved. In the 
“ directions ” there was this statement:

1 “ Thousands of married ladies are using 
these tablets monthly. Ladies who 
have reason to suspect pregnancy are 
cautioned against using these tablets.” 
The Judge at the trial directed an ac
quittal. reserving the case for the Crown 
upon the question whether the evidence 
offered would support a conviction. A 
verdict of not guilty was accordingly re
turned : —Held, that the jury could 
have legitimately inferred from the lan
guage used that the tablets were thereby 

, represented as a means of preventing 
conception ; and therefore it would have 
been right to have left the case to the 
jury ; and a conviction might have 

j been supported. It is for the Judge to 
determine whether a document is capable
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of bearing the meaning assigned to it, 
and for the jury to say whether under the 
circumstances, it has that meaning or not. 
The Court declined to direct a new trial. 
Hex v. Kahn, 23 Occ. N. 219, 5. 
Ü. L. R. 7(14. 2 O. YV. R. 335.

2. Conviction for Attempt Upon Evi
dence Shewing Greater Offences.] —Upon 
an indictment charging an abortion and 
an attempt to commit an abortion, the 
jury brought in a verdict of guilty of the 
attempt, and ui>on an appeal against 
the verdict, it was held that the jury 
might convict of the lesser offence 
where there was evidence, which, if 
credited, would warrant a conviction 
for the abortion. The Queen v. Hamil
ton, 4 C. C. C. 251.

3. Intent.]—The prisoner, with intent 
to procure abortion supplied a pregnant 
woman with two bottles full of pills, with 
directions to take twenty-five at a dose, 
and that they would have that effect. 
The pills contained oil of savin, an article 
used to procure abortion, and it is said 
that a bottle full would contain about 
four grains, but the evidence was not 
very clear as to this. It was in evi
dence that such a quantity would be 
greatly irritating to a pregnant woman, 
and might possibly procure an abortion, 
and that oil of savin in any dose would be 
most dangerous to give to a woman in 
that condition :—Held under the circum
stances, that there was a supplying of a 
noxious thing within the meaning of the 
Act, 32 and 33 Viet. c. 20, s. 60 (1)], with 
the intent to procure an abortion. Regina 
v. Stitt. 30C. P. 30.

4. Murder — Evidence of Cause of 
Death — Insufficient Post Mortem 
Examination— Effect of.]—On the trial 
of the accused for murder, by committing 
an abortion on a girl, it appeared in evi
dence th t a post mortem examination 
of the girl had been made by a medical 
man, which was, however, confined to the 
pelvic organs and was, upon the medical 
evidence, inconclusive as to the cause of 
death, but there was other evidence 
pointing to the inference that death 
was caused by the operation. Davie, 
C.J., left the case to the jury, but reserv
ed a case for the Court of Criminal Appeal 
as to whether there was, in point of law, 
evidence to go to the jury, upon which

they might find that the death of the 
girl resulted from the criminal acts of 
the accused. The jury found a verdict 
of guilty: Held, per McCreight, J. 
[Davie, C.J.. and Walkem, J., concur
ring], that there is no rule that the cause 
of death must be proved by post mortem 
examination, and that there was evidence 
to go to the jury of the cause of death 
notwithstanding the absence of a complete 
post mortem examination. Regina v. 
Harrow, 5 B. C. It. 61.

ACCESSORY.

1. Broker Not Liable as on Specula
tive Contract in Absence of Mens Rea.]—
A broker is not liable as an accessory 
under sec. 61 of the Criminal Code where 
it is not shown that he had any guilty 
knowledge of the intention of the con
tracting parties to make profit on the 
rise and fall in the price of merchandise. 
Regina v. Down, 4 C. C. C. 170, 17 Q. 
R. S. C. 67.

2. Aiding and Abetting — Theft—Ac
cessory at the Fact—Code Sec. 61 .]— 
In order to be an aider and abettor it is 
not necessary that the person who par
ticipates in an offence should be present 
during the commission of some incident 
constituting the offence ; it is sufficient 
that he aids and abets while a part of 
the criminal transaction is taking place, 
either at its commencement or during 
its progression, or later but proximately 
at its consummation, or while some act 
is being done which may enter into the 
offence though it might be consummated 
without it. In case of theft the act of 
carrying away the stolen property may be 
continued until it is lodged in a place of 
safe keeping to be afterwards appropriated 
to the thief’s use ; and although actual 
taking may be complete ns to crime, the 
carrying the property to a place of safe 
keeping, may enter into the criminal 
transaction, and constitute a continuation 
of its commission. Anyone, therefore, 
who knowingly assists a thief to conceal 
stolen property which he is in the 
actual or proximate act of carrying 
away renders aid to the principal actor 
and becomes an accessory at the fact, 
and can be dealt with as a principal
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undvr sec. til of the (’ode. Regina v. 
Campbell, 2 C. C. C. 357.

See also Evidence—Principal. 
Accomplice — See Evidence.

ADJOURNMENT.
1. Adjournment of Court.) — Where a 

Circuit Court is adjourned to a future 
day, in consequence of unfinished civil 
business, the criminal jurisdiction of the 
adjourned Court is not confined to the 
trial of offences committed before the 
adjournment. Regina v. Jope, 3 All. 
161 [N.B.R.]

2. Crown — Power of Court to 
Grant, Etc.]—Although the Crown elects 
to proceed with a speedy trial in the ab
sence of a material witness, and although 
the trial has commenced, the Court 
has power to grant an adjournment to 
enable the Crown to get the witness. 
Regina v. Gordon, ti B. C. It. 160, 2 C. 
C.C. 141.

3. Illness of Witness — Removal of 
Court and Jury—Jurisdiction.] —Where 
a witness is too ill to attend trial, the 
Judge has power to order the removal of 
the Court and Jury to any place within 
the County, on consent of both Counsels. 
The accused is bound by the consent 
given by his counsel as it is not a matter 
which goes to jurisdiction. R. v. Hodgers, 
6 C C C. 419, 36 N. B R I

4. Speedy Trials Act — Adjournment 
of Trial.]—An adjournment of a speedy 
trial to permit the Crown to obtain better 
evidence, that a witness examined on the 
preliminary hearing was absent from 
Canada in order to admit his deposition, 
refused as contrary to the spirit of the 
Act. Regina v. Morgan, 2 B. C. R. 329.

5. Summary Offences — Summons not 
Heard at Time Appointed—Necessity 
of Accused to Wait.]—Where delay is 
caused in hearing the summons on a sum
mary offence, the accused must wait a 
reasonable time. Rex v. Wipper. 5 ('. 
C. C. 17.

fi. Summary Proceedings -Magistrate 
Adjourning Case Sine Die — Jurisdic
tion to Convict.]—An adjournment sine 
die made by a justice or magistrate 
without a day being named on which

judgment was to be delivered, renders 
any further proceeding nugatory, and a 
conviction afterwards made in the ab
sence of the accused is absolutely void for 
want of jurisdiction. Regina v. Quinn, 
2 C.C.C. 153, 28 O R. 224

7. Time -Eight Days.] The eight 
days mentioned in Criminal Code sec. 
857 [1] should be computed from and 
exclusive of the day of the adjourn
ment . Begin\ v.<!ollins, 11 < tot. li. 613.

ADDRESS OF COUNSEL.
Right of Reply—See Trial.

ADMINISTRATION OF JUSTICE.
1. Constable’s Services and Expenses.] — 

The gist of s. 12 of R. S. (). 1897 e. 101, is 
to empower a warden and county attor
ney to authorize any constable or other 
person to perform special services not 
covered by the ordinary tariff, which are 
in their opinion necessary for the detec
tion of crime or the capture of persons 
believed to have committed serious 
crimes, and to do so upon the credit of 
the county, and so to render the county 
liable for the payment for such special ser
vices. and that whether the account is 
certified by the warden or county at
torney as required by the said section or 
not. Sills v. Counties of Lennox 
and Addington, 31 O. R. 512.

2. Expenses of Administration of Crim
inal Justice.] —The liability of the Crown 
for payment of expenses connected with 
the administration of criminal justice 
in the Province out of the consolidated 
revenue fund is restricted, under R. S. 
(). 1877 c. 86, s. 1, to such expenses 
as are mentioned in the schedule to the 
Act ; and the county, under R. S. O. 
1877 c. 85. is required to pay all other 
proper expenses connected therewith. 
Re Fenton and the Board of Audit of

1 the County of York. 31 U. C. C. 
P.31.

AGENCY.
1. Indian Act—Clerk, Servant or 

Agent—Hotel Cook.—An hotel cook 
is not a clerk, servant or agent within 
the Indian Act, so as to render the hotel- 
keeper liable for the sale without hia
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knowledge, of liquor to an Indian. Hex 
v. Michael Gee, 5 C. C. C. 148.

2. Theft by Agent.—Terms on Which 
Money Received — Criminal Code. 
Sec. 308.] —It is not necessary on a 
charge of fraudulent conversion by an 
agent of money received by him on his 
principal's account, to prove any terms 
ms to accounting or paying the same to 
the principal. Sec. 308 [2] Criminal Code 
refers to the terms on which the money 
was held by the agent when he has received 
it. Regin \ v. Unger, ."> C. C. C. 270, 
14 C. L. T. Occ. N. 294.

ALIBI.
1. Onus of Proof Misdirection.]— 

Where the defence to a criminal charge is 
an alibi it is misdirection to tell the 
jury that the onus is on the prisoner to 
prove it to their entire satisfaction, and 
to show beyond all question or reason 
that he could not have been present at 
the commission of the crime. Rex v. 
Myshrall, 35 N. B. R. .507, 8 C. C. C. 474.

ALIENS.
1. Consent of Judge —Object of Act— 

Police Magistrate not a Persona 
Designata Stated Case.] 1. The 
purpose of the Act in requiring the consent 
of a Judge to bring the prosecution was 
doubtless to prevent frivolous complaints 
being laid, and to determine such, the 
Judge giving consent should be informed 
of the facts, including the names of the 
persons concerning whom an infraction 
of ihr Act has been committed. 2. The 
written consent should contain a state
ment of t lie offence alleged, not necessarily 
in technical form, but mentioning the name 
of the person in respect of whom the 
offence is alleged to have been com
mitted, and the time and place, with 
sufficient certainty to identify the offence 
intended to be charged. Regina v. 
Breckenridge, 10C.C.C. 180,10 O. L. R. 
459, 6 O. W. R. 501.

2. Alien Labor Act—Importation.]
1. The offence of importing aliens under 
n contract to do work in Canada is a 
new offence created by Statute, and it is 
an essential element in the offence that

I it shall be done knowingly. Where the 
i information or conviction omitted to 

charge that the offence was done know
ingly the conviction is bad ; and such 
omission is not an irregularity, infor
mality, or insufficiency curable under 
Sec. 889 of the Criminal Code. It is a 
matter of substance. Where the alleged 
alien was born in the United States, but 
whose parents were Canadians, and there 
is no evidence that either the parents or 
the son were naturalized citizens of the 
United States, the presumption is that 
the parents are British subjects and also 
the son. Regina v. Hayes, 6 C. C. C. 
357, 5 O. L. R. 198. 123 Occ. N. 88, 2 O. 
W. R. 123.

ADULTERY.
1. Married Man.] -A married man may 

be convicted of adultery under Revised 
Statutes c. 145, though the offence is com
mitted with an unmarried woman. Re
gina v. Egre, l P. * B. 189 [N.B.R.]

ADVERTISEMENT.
1. Construction of Intention — Drug 

for Procuring \ Miscarriage Er
roneous Direction of Judge.]—In the 
construction of an advertisement advertis
ing a drug liable to procure a miscarriage 
the question of the implied representation 
implied in it, resolves itself into a ques
tion for the Judge to determine whether 
it is capable of the meaning assigned 
to it, and for the jury t<> say if under all 
the circumstances it does in fact bear that 
meaning or not. lb- Karn, 6C.C.C. 
479. 5 O. R. 704.

ALTERNATIVE OFFENCES.
1. Alternative Penalties Enforcement 

of Fine—872.]—Defendant was found 
guilty under Code 501 of wilfully killing 
a dog, and sentenced under that section 
to pay a fine, or in default thereof, to 
imprisonment with hard labor •—Held, 
the conviction was bad. Under that sec
tion of the (k)de, either fine or imprison
ment might be awarded, but not lx>th, 
nor might the fine be enforced by im
prisonment, for which purpose the mag
istrate should have had recourse to 872 
[b], which deals with the enforcement
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of fines. Undertaking not to proscute 
imposed as a condition. No costs. 
Regina v. Horton, 31 N. 8. R. 217.

2. Summary Trial—Jurisdiction — 
Place of Imprisonment.}—On applica
tion to discharge the defendant upon a 
writ of habeas corpus, it appeared that 
he was tried before the stipendiary mag
istrate for the city of Halifax, under 
the provisions of the (’ode relating to 
summary trials, and was convicted of the 
offence of stealing a quantity of whisky, 
of the value of $9, “ in and from a 
certain railway building.’' and was ad
judged, for his said offence, to be im
prisoned in the city prison, in the said 
city ni" Halifax, for the space of nine 
months. Under the Code, s. 351, every 
one is guilty of an indictable offence, 
and liable to fourteen years imprison
ment. who steals anything in or from 
any railway station, or building, etc.:— 
Held, that there was but one crime 
charged, and that the place of detention 
was a proper place within the meaning of 
the law; NVeatherbe J., and Graham, E. 
J., dissenting. Rex v. White, 21 Occ. 
N. 310, 34 N. 8. Reps. 436.

AMENDMENT.
1. Coroner’s Warrant.—Of coroner’s 

warrant on habeas corpus. In re Car- 
mici l, 10 L. J. 325.

2. Of Conviction.] — Regina v. Ross, 
H. T. 4 Viet.; In re Watts, in re Emery, 
5 P. R. 267.

3. Conviction—Not Applicable to 
Unauthorized Convictions on Summary 
Trial.] — The provisions of the Code 
respecting amendment of conviction and 
commitment incasesof summary convic
tions do not apply to cases of summary 
trial. The Queen v. Randolph, 4C.C.C. 
165, 32 O. R. 212.

4. Of Indictment.] — Cornwall v. 
Regina, 33 U. C. R. 106 ; Regina v. 
Jackson, 19 C. V. 280.

5. Indictment — Preferring New 
Charge from that in Commitment— 
Coni Sections 641-673.]—Prisoner was 
charged before a magistrate with stealing 
2200 bushels of beans the property of one 
Stevens, and was committed for trial

io

on that charge. At the assizes an 
indictment was preferred not for stealing 
but for obtaining from the prosecutor by 
false pretences two cheques, the false 
pretence being “ that there was then a 
large quantity of beans, to wit 2680 
bushels, the property of said Stevens," 
etc. A motion to quash was made at 
the trial and refused. An amendment 
was allowed by striking out the words 
“ a large quantity of beans to wit": Held, 
on a case reserved—that the indictment 
for false pretences would lie, notwith
standing that the commitment was on 
a charge of theft, where, ns in this case, 
the evidence at the preliminary hearing 
and at the trial, sustained a charge of 
false pretences ; that the amendment 
was properly allowed, since the addition 
of the words struck out, merely operated 
as unnecessarily s -ttin: out in what the 
false pretences consisied. and could not 
therefore render the indictment liable to 
be (plashed as contrary to the provisions 
of sec. 641, that on the question of pre
judice, it must be taken that the trial 
Judge was of the opinion that the defence 
was not misled or prejudiced by the 
variance between the evidence given 
and the charge in the indictment, and 
the question was therefore not open on 
the case reserved; that in any event, 
on the material, there was no evidence of 
prejudice. Rex v. Patterson, 2 (’. 
C. (’. 339, 26 O. R. 656.

,6. Indictment — Terms.] — An indict
ment, framed under the 147th section 
of the Insolvent Act of 1869, omitted the 
words “with intent to defraud his credi
tors.” Defendant pleaded to the indict
ment, but afterwards applied for leave 
to withdraw his plea and demur, but 
the Judge decided that, if he allowed 
this he should also permit the prosecutor 
to amend the indictment by inserting 
those words. Regina v. McLean, I. P. 
A B. 377 [N.B.R.]

7. Indictment —Motion to Quash— 
Omission of Essential Ingredient.]— 
Where the motion to quash is for a 
formal defect the Court may order an 
amendment, hut when the motion is 
founded on the total absence of a neces
sary and material ingredient, so that the 
indictment charges no offence in law, it 
must be set aside and quashed. In such 
case, however, a new bill may be pre
ferred. Defects in matters of substance
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lire not amendable ; for the reason that 
if there is an omission of the averment of 
an essential ingredient, without which 
there is no offence known to law, charged 
against the defendant, then there is no 
indictment at all, and nothing to amend ; 
the only thing to be done is to quash 
the defective document. R. v. Camer
on, 2C.C.C IT.'».

8. Information.]—Of information before 
a magistrate. In re Conklin, 31 U. C.
n. too.

9. Magistrate’s Power to Revise Minute 
of Conviction.) Where the original con
viction imposed imprisonment with hard 
labor when the statute only authorized 
imprisonment without hard labor, the 
magistrate upon a return to a certiorari, 
has the right to omit an error made in 
the original minute of adjudication. 
The Queen v. Wiiiffen, 4 C. ('. C. 
141 [N.W.T.]

10. Return to Certiorari.]—Semble that 
if material evidence be given before a 
magistrate but unintentionally omitted 
from a return to a certiorari, an amend
ment may be allowed to supply it, but 
only with the concurrence of the parties 
ami of the witness by whom the deposi
tion was signed in the correctness of the 
additions ; but it cannot be supplied by 
affidavit. Regina v. McNancy, 5 1’. R. 
138.

11. Summary Proceedings Before Jus
tices of the Pe ce.]—2 Edw. VII., ch. 12, 
sec. 15, [6] making the provisions of the 
Code respecting amendment of proceed
ings before justices of the peace applic
able to all cases of prosecutions under 
Provincial Act. is only intended to 
apply to summary proceedings before 
justices of the peace, and not to proceed
ings under the Liquor Act of 1902. 
Rex x. Foster, 7 C.C.C. 16, 6 <>. L. II. 
624.

12. Summary Trial.] —The provisions 
of the Code respecting amendment do 
not apply to summary trials. Regina 
v. Randolph, 32 O. R. 212.

See also Appeal Certiorari In
formation — Conviction —Indictment.

ANIMALS.

1. Contagious Diseases — Selling — 
Mens Rea — Animals’ Contagious

I Diseases Act 1903.]—It is not necessary 
to prove that the defendant had knowledge 

| that the animals were affected in order to 
' support a conviction under the Animals’ 

Contagious Diseases Act, 1903 [Dom.], 
sec. 7. Where upon re-examination of a 
witness for the prosecution, a justice 
allows new matter to be opened up, the de
fend,oil might be prejudiced if he is not 
accorded the privilege of cross-examina
tion. This, however, should be applied for. 
EL x Pbrras, 9 C.C.C. 364. IN. W. 
Terr., 1904.]

APPEAL.

I. Costs.
11. Deposit on Recognizance.

III. Evidence.
IV. Jurisdiction.
V. Lease to.

VI. Notice of.
VII. Right of.

VIII. Supreme Court of Canada. 
IX. Time.
X. Waiver.

XL Miscellaneous.

I. Costs.

1. Summary Conviction — Code Sec. 
879-880.]—The discretion of a Judge in 
fixing costs under sections 879 and 880 
of the Criminal Code is absolute and will 
not be reviewed. The sections apply also 
to proceedings under the Act respecting 
frauds in cheese factories, 52 Viet. c. 43, 
save as modified or interfered with by 
see. 9 of said Act. R. v. McIntosh, 2 C. 
C.C. 115, 28 O. R. 608.

2. Power to Award.]—The Court has 
authority under its general powers to 
award c sts against a defendant on dis
missing a rule nisi to quash his conviction, 
although he has not entered into recogniz
ance to pay costs, if unsuccessful. Re
gina v. Starkey, 7 Man. L. It. 262.

3. Where Dismissed Through Defect 
in Notice of Appeal — Code Sec. 884.] — 
No costs are allowable under (-ode Sec. 
884 where an appeal has been dismissed 
through a defect in the notice of appeal. 
R. v. Ah Yin, [No. 2], 6 C.C.C. 66.
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II. Deposit or Recognizance.
1. Case Stated.]—The recognizance re

quired by s. 1HH), s.-h. 4 of the Criminal 
Code, is a condition precedent to the juris
diction of the Court to hear the appeal, and 
no substitute therefor is permissible. Rex 
v. Geiser, 8 B. C. R. 169.

2. Failure to Deposit in Time.] — The 
accused gave notice of appeal but did not 
deposit the requisite deposit in lieu of 
recognizance, until the 18th day of June, 
though a Court at which the appeal might 
have been heard sat on June 5tn at which 
the appellant did not appear. Held, that 
the deposit was too late, and the appeal 
could not be heard. McHhadden v. La
chance. 5 C. C. C. 43.
* 3. Failure to Return Deposit to Court 
Appealed to (Ont.) — Affidavit.]—Before 
an appeal from a conviction before a 
magistrate can be heard, the deposit 
made to the magistrate in lieu of recog
nizance must be returned into Court and 
whatever has I teen done is not provable 
by affidavit. Regina v. Gray, 5 C. C. 
C. 24.

4. Only One Surety. Appeal from Sum
mary Conviction.] —Where several defend
ants appealed under sec. 880 of the Crim
inal (’ode from a summary Conviction and 
the recognizance was only given with one 
surety instead of two as prescribed, the 
appeal was quashed. The Queen v. 
Joseph et al., 4 C.C.C. 120, Q. R. 21 S. C. 
211.

5. Marked Cheque — Crim. Code s. 
900 s.-s. 4.]—A marked cheque is not com
pliance with Crim. (’ode sec. IKK) s.-s. 4 
and the Crown Rules (B. C.) which re
quire the appellant in every instance to 
enter into recogizance to prosecute appeal. 
Rex v. Geisi r, 5C.C <;. 154, 8 B.C. li 
169.

6. Summary Convictions Act (B.C.).]— 
The recognizance required by s. 71 [c] of 
the Summary Convictions Act [Provincial] 
must be entered into before the appeal can 
be entered for trial. Regina v. King. 7 
B.C. R. 401.

III. Evidence.

1. Improper Admission of Evidence —
Effect of.]—Under s. 740 of the Code, 
the improper admission of evidence at a

criminal trial cannot be said in itself nec
essarily to constitute a wrong or miscar
riage. but it is a question for the Court, 
upon hearing of any appeal, whether in 
the particular case it did so or not. Makin 
x \ «. for N 8 w 1894 \ < :>7. .Ii~-
tinguished. Regina v. James Woods, 5 
B. C. R. 585.

2. Miscarriage or Substantial Wrong —
Improper Admission of Evidence — 
Code Sec. 744-746.]—Under Code sec. 
746 the improper admission of evidence 
at a criminal trial cannot be said in itself 
necessarily to constitute a wrong or mis
carriage. but it is a question for the Court 
upon hearing of any appeal whether it 
did so or not. R. v. Woods, 5 B.C. R. 
585. 2 C. C. C. 159.

3. Weight of Evidence.) -A finding of 
“guilty” will not be set aside upon appeal 
if there is any evidence to support the 
verdict. Regina v. Riel, 2 Man. L. R. 
321.

4. Weight of Evidence.]—A conviction 
will not be quashed ujnrn the weight of 
evidence merely. Semble, a joint con
viction against two members of a firm 
for a breach of the statute is bad. Reg. v. 
Gannis. Reg. v. Ne vins. Reg. v. Lyons, 
Reg. v. Ferguson. Reg. v. Adams & 
Jackson, 5 Man. L. R. 153.

5. Weight of Evidence — Abuse of 
Process.]—L. was convicted before three 
justices of the peace of receiving stolen 
goods, viz., one bedstead, knowing the 
same to Is* stolen. The bedstead was of 
alxmt the value of $1.25. He took it 
openly, and in the daytime, from a room 
occupied by himself until then. This 
room was opposite one in which the 
prosecutor was at the time. He asked 
one G., to assist him in taking it to pieces 
for the purpose of removing it. It was 
left at the door outside, before it was 
>laced on the wagon, at the bottom of the 
oad, but it did not appear whether he 

saw it. When questioned alnmt it after
wards by the prosecutor. L. admitted 
having it in his possession, but claimed 
that it was his property. When convicted 
and threatened with imprisonment, he 
was induced, in consideration of not being 
sent to gaol, to agree in writing to return 
the bedstead within 48 hours, to pay all 
costs of the Court, and $50 damages, ami 
not to appeal against the conviction. 
He returned the bedstead within the time 
agreed upon. On motion to quash the
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conviction : Held, that the conviction 
must be quashed, there being no evidence 
of any felonious intent, on the part of L. 
in anything he did. Held, also, that the 
whole proceedings, arrest, trial and con
viction, were a gross abuse of criminal 
process for the purpose of obtaining an 
undue advantage in a most trivial matter. 
The private prosecutor was ordered to 
pay the costs. The conduct of the Justices 
in being parties to such an outrageous 
agreement commented on. Regina v. 
Kennedy, 10 O. R. 398, approved. Re
gina v. Lacoursiere, 8 Man. L. R. 198.

6. Weight of Evidence.]—Where there 
is any evidence in support of a conviction, 
the finding of the magistrate will not be 
interfered with, although the evidence may 
not be satisfactory in the opinion of the 
Court. Regina v. Grannis, 5 M.L R. 153, 
Regina v. Herrell, 12 Man. L. It. 198.

IV. Jurisdiction.

1. County Court — Finality of De
cision on.]—The decision of the County 
Court in appeal from a summary convic
tion is final and conclusive, and a Supreme 
Court Judge has no jurisdiction to inter
fere by habeas corpus. Rex v. Beamish. 
8 B.C. R. 171.

2. Certiorari — Appropriate Remedy.] 
—In a case in which there has been inade
quate service, or any want of jurisdiction, 
certiorari and not appeal is the appropriate 
remedy. Re Rvggles, 5 C. C. U. 163. 35 
N. S. It. 57.

3. Certiorari — High Court — Jur»s- 
diction of Weekly Court.] -The weekly 
Court [Ont.] has no jurisdiction to >r; 
aside an ex parte order made in a certiorari 
proceeding by a Judge in the High Court 
of Ontario ; the proper forum being the 
High Court in banc. Regina v. Graham, 
l C C.C. III.'.. 29 O. i: 198.

4. Court of Queen’s Bench (Man.)—Ap
peal to Assizes.]—The Court of Queen’s 
Bench at its sittings of Assize and nisi prius 
is the proper tribunal to hear appeals 
against convictions and orders of justices 
of the peace. Bose v. Morris, T. W. 368 
[Man.]

5. Divisional Court.] -No appeal lies 
to a Divisional Court from an order ap
pointing commissioners to take evidence 
under s. 23. s.-s. 2, of the Criminal Law 
Amendment Act. 1890. Regina v. John
son. et al., 2 B. C. R. 87.

6. Divisional Court Jurisdiction of 
—Reviewing Evidence.]—The Division
al Court cannot review the decision of the 
Judicial officer having jurisdiction to hear 
extradition cases upon the weight of evi
dence. In re Weir, 14 O. R. 380.

7. Power to Expedite - Territorial 
Ordinance.]—Where notice of appeal has 
been given from a conviction by a magis
trate, for a contravention of the Liquor 
License Ordinance of the North-West 
Territories [1901 cap. 33, sec. 21], the 
Judge who is to preside at the sittings of 
the Court appealed to may on application 
of the Attorney-General expedite the 
hearing of the appeal, such, power not 
being inconsistent with sec. 879 of the 
Criminal Code. R. v. McLeod, 6 C.C. 
C. 97, 5 Terr. L. R. 245.

8. Powers of Manitoba Court — H areas 
Corpus — Presence of the Prisoner

Production op Record.) The Court 
of Queen's Bench for Manitoba has no 
lower to send a habeas corpus beyond the 
imits of Manitoba, and the North-West 

Territories Acts have not extended its 
power in this respect. That Court will 
hear an appeal in the absence of the pris
oner. Upon such an appeal the original 
papers should be produced ; but if the 
prisoner cannot procure them the Court 
will not act on sworn or certified copies, 
rm. Queen v. Riel [No. i|, l Terr. 
L. R. 20.

9. Re-Opening After Conviction on a 
Plea of Guilty OBJECTION AS t«> Ji kis- 
diction.]—After a conviction has been 
entered on a plea of guilty, the Court has 
no power to re-open the hearing on the 
merits which would be tantamount to 
allowing the defendant to withdraw his 
pit •». of guilty ; and the case will not be 
reviewed on appeal for the purpose of 
revising the punishment imposed, unless 
the magistrate exercised his discretion 
improperly and oppressively. When a 
conviction has been entered under the 
Summary Convictions Act of B.C., any 
objections that the by-law under which 
the conviction was made is ultra vires, is
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not open to be raised on appeal, unless 
it was raised on the hearing before the 
magistrate. It. v. Hoxvman, 6 B. C. It. 
271, 2 C. HO.

10. Single Judge — Full Court 
Notice of Motion.}—An application to 
quash a conviction under sec. 337 of the 
(’rim. Code must be made to the Full 
Court and not to a Single Judge. The 
Provincial Legislature, having authority 
to make laws respecting criminal proced
ure, the practice introduced by the Queen's 
Bench Act. 1805, rule 162, cannot apply 
to proceedings under the Crim. Code. Re 
Boucher, i A. R. 101, and Reg. v. M< 
Aulay, 14 O. R. 648 followed. Held, 
also, that such an application must be 
made by summons or rule nisi and not by 
notice of motion, and that in the rule for 
the certiorari the grounds for moving must 
be specified. Regina v. Beale, II. Man. 
L. R. 448.

11. Summary Trial by Consent ('him 
Code Sec. 783 and 808 — Right of Ap
peal.]—An appeal does not lie from the 
conviction of a prisoner of theft under sec
tion 783 (a) by a police magistrate who 
tries summarily with consent of the ac
cused. Regina v. Egan, I. C. C. C. 112. 
II. Man. I., li in

V. Leave to.

1. Leave to Appeal from Order of Divi
sional Court.] —On an application for leave 
to appeal to the Court of Appeal from the 
judgment of the Divisional Court, affirm
ing a conviction under the Loan Corpor
al ions Act, R.8.0. 1807. c. 208. Held, 
The order of the Divisional Court was 
final. R. v. Pierce (No. 2), 10 C. C.C. 
177. in O. L. R. 297.

2. Leave to Appeal - Rpserved Case 
— Grounds For — Code Secs. 744-747.] 
—1. It is no ground for appeal that one 
of the jurors was not indifferent, but was 
prejudiced against the prisoner, as it is 
not a question of law but of fact ; nor that 
the verdict was the result of an arrange
ment between the jurors, as that also is a 
question of fact and not law. 2. The 
Court of Appeal on a motion for leave 
to appeal refused to entertain as a ground 
of appeal that the verdict was given in 
the absence of proof of the existence of a

conspiracy, as assuming it to lie a ques
tion of law, no application was made to 
the trial Judge to reserve such for the 
opinion of the Court of Appeal. 3. Right 
of ap|>cal under the Code is explicitly set 
out in secs. 742, 743. 711717 ft. \. 
Carlin, 6C. C. C. 507, Q. R. 12 K. B. 483.

3. Perjury — Corroborative Evi
dence.] The fact that a magistrate re
jects testimony tendered as corrolxirative 
on a charge of perjury does not of itself 
warrant the granting of a leave to appeal 
even if the<lourt of Appeal may think the 
magistrate was wrong in rejecting such 
evidence. Rex v. Burns, 4 C. C. C. 323,
1 O. R. 336.

4. Privy Council — Prior to Code.}— 
The rule of the Privy Council is not to 
grant leave to apj>cnl in criminal cases 
except where some clear departure from 
the requirements of justice is alleged to 
have taken place. Riel v. The Queen, 
10 (Hit. App. C. 675,

5. Privy Council — Where Similar 
Appeal Pending.]—The Court will not, 
except under special circumstances, grant 
leave to ap|>eal to the Judicial Committee 
of the Privy Council on the question of 
the constitutionality of a local statute, 
when the point or matter is under appeal 
at the time to the Privy Council, in a civil 
action, though not between tin- same 
parties. R. v. Little, 6 B. C. R. 321,
2 C. (’. C. 240.

VI. Notice of Appeal.

1. Failure to Serve Prosecutor.] — A
notice of appeal from a summary convic
tion [B.C.] served upon the convicting 

, magistrate is not invalid because it is not 
also addressed to, and served upon the 
prosecutor. It Is not a ore-requisite to 
the right of appeal that the person con- 

' victed should have been taken into cus
tody :—Quaere, whether service of notice 
of appeal on prosecutor’s solicitor would 
not be sufficient in any event. Rex v. 
Jordan, 5C. C. C. 438, 0 B. C. It. 33.

2. Description of Offence — Suffi
ciency of] A notice of appeal from a 
conviction for playing in a common gam
ing house, which describes the offence for

I which the appellant was convicted as
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“looking on while another wn.s playing in 
a coniinon gaining house,” in insufficient. 
Hex v. Man Vin. V B.C. K. 31V.

3. Locus Standi of Society — Service
of Notice.) An agent acting for a society 
in a prosecution before Justices is the 
proper party to appeal against a certificate 
of dismissal, the society having no locus 
standi. Notice of appeal must he served 
on the m or the Justices for him.
Canadian Society v. Lavzon, I C. (’. C. 
364.

4. Necessary Requisites (iamino 
Code Sec. 1VV.) A notice of ap|H*al from 
a summary conviction is a sufficient com
pliance with the statute if it is similar to 
the form provided in the statute ; its 
office is to inform the rcs|K>ndcnt that some 
particular conviction is appealed against, 
and care should he taken not to mislead ; 
the notice should therefore contain the 
names of the appellants, the intent to

, the sessions to Yvhich appeal is 
made, and the nature of the conviction 
itself. Notices, however, should not he 
critically construed, and if they substan
tially give the requisite information they 
will, apart from the statutory provision, 
he held sufficient. A notice of appeal 
from a conviction for playing in a com
mon gaming house which set out that the 
accused was convicted for “looking on"

Held, defective. H. v. Ait Yin. ti C.
C. <\ tiff.

5. Notice of Appeal — Service oF.|
A notice of appeal from a summary con
viction [Provincial], served upon the con
victing magistrate, is not invalid because 
it is not also addressed to and served upon 
the rescindent. It is not a pre-requisite 
to the right of appeal that the person con
victed should have been taken into cus
tody : (jiuvre, whether service of notice 
of appeal on n ‘ 'ills' solicitor would 
not he sufficient in any event. Hex v. 
Jordan, V It. C. R. 33.

ti. Summary Conviction — Omission 
of Name of Magistrate.] A notice of 
appeal from a summary conviction served 
on the convicting magistrates hut not 
addressed to them by name is sufficient. 
Hex v. Jarx, 6 C.C.C. ItiO.

7. Summary Conviction - Failure to 
Serve Prosecutor with Notice of Ap
peal.) It is necessary to serve the prose-

j cutor personally with not ice of appeal from 
a summary conviction before two justices 
of the peace, and on failure to prove such 
service the ap|ieal is quashed. Hostei
te It v. Thomas, f»(\ C. (\ 10, 4 Terr. L. It. 
224.

8. Summary Conviction — No Address] 
—A notice of appeal from a summary 
conviction not addressed to any person is 
insufficient to give jurisdiction, sec. 880 
of the Code, providing that the 
shall give to the rescindent. or to the 
just ice \\ ho t ried t he case for him, a notice 
in writing in the form prescribed. Craco 
v. Lamarsh, 4 V. C. (’. 240.

0. Time of Hearing Omitted in Sum
mary Conviction Code Sec. 880.)
A notice of appeal from a summary con
viction did not state to the next sittings 
of the Judge, or in any way specify when 
the appeal was to lie heard. Held, that 
the notice was invalid. R. v. Brima- 
COMHE, 10 C. C. C. 108.

10. Want of Signature Validity of
Code 8bc\ 082.] A notice ->i appeal 

in type writing is a sufficient notice under 
sec. 880 of the Code ; and where the sig
nature to the notice was inadvertently 
omitted, and the notice was unsigned, 
it was held to I a valid, as being a notice 
in “ form to the like effect " as form 
N. V N. of the < ode and is validated by 
see. 082. It. v. Bryson. 10 C. C. C. 308.

VII. Right of Appeal.

1. Crim. Code Sec. 879 Fisheries 
Act.] The Fisheries Act H.S. C. c. 05 
provides for an appeal to the Minister of 
Marine and Fisheries (s. 18. s.-s. ti). Held 
that this does not t ike away the general 
right of appeal under Crim. Code e. 870. 
Hex v. Townsend. 5 C. C. C. 143, 35 
N.8 R 101.

2. Disorderly House — Recorder.)— 
There is no right of npiieal against a con
viction for keeping a disorderly house by 
a recorder under the Summary Trial pro
visions of Bart LV. of f he Code. Heuina 
v. Bougie, 3 C. C. C. 487.

3. Essentials to — From Summary 
Conviction.) —On an appeal from a sum-

C2D
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iniiry conviction to the County Court 
miilcr the B. C. Summary Convictions 
Act, the miuireinents of tin* Statute were 
helil unfulfilled where the recognizance 
was entered into on the day the Appellate 
Court nat. Tiik Queen v. Kinu. 4 C. 
C.C. 128. » B.C. It. 401.

4. From County Court —Cask Rkseky- 
kd.) There is no apiieal to the Supreme 
Court from criminal trials before I lie 
County Court Judge but by way of a 
case reserved, and that Judge cannot re
serve a ease or submit any question 
depending on the facts or tin* weight of 
evidence, which must be decided by him 
alone taking the plaeeof a jury. Semble, 
unless the Attorney-Genera I shall con
sent. Regina v. McIntyre, 'll N. S. It. 
422.

3. From Magistrates M an dam us to 
Compel Taking ok It kcogniz\nck.| The 
first clause of sec. SOS of theCriin. Code, 
1872, should In* read as if it were framed 
thus : “The provision of this Act relat
ing to preliminary inquiriea before Just ices 
except as mentioned in s««e. SOI and SO A. 
ami the provisions of Part LY1IL. shall 
not apply to any proceedings under this 
part." and, so construed, it prevents an 
ap|>eal from the division of a police mag
istrate on a summary trial under Part 
LV. of the Code. Held, accordingly, that 
a mandamus to compel a magistrate to 
take a recognizance on an ap|val from a 
conviction for theft under section 783. 
sub-sec. [a] of the Code should be refused. 
Rmiina v. Kg w . 11 Man. L. H lit

(». Jurisdiction of County Court Judge
- Nkckssity of Hearing Kviokni’F. on 

Appkai. Mandamus! On apiieal from 
a conviction made under the Summary 
Convictions Act (H.C.). the conviction 
was bad on the face of it. and on a motion 
the learned Judge quashed the conviction 
without hearing evidence, though by an 
amendment t<> the alwve ket 1901 
similar in terms to Crim. Code S<v. SS3, 
it was provided that in case of ap|»eal the 
Court shall hear and determine the charge 
upon the mérita, notwithstanding any 
defect in the conviction. On an appli
cation for a mandamus, it was held the 
Court had no power to interfere by man
damus, there having lieen a decision by the 
County Court Judge on the legal merits. 
Strange v. Gkllatly. 8 C.C. C. 17. 24 
c L l dec N 199
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7. Liquor License Ordinance \ W.
T. Affidavit of Merits — ('ode Sec. 
880-881.) By chap. 32 Consolidated Or
dinances of the North-West Territories, 
sec. 8, a right of appeal is given which 
enacts that except it be otherwise specially 
provided, all the provisions of Part I .VIII., 
of the Criminal Code, shall apply to all 
proceedings before justices of the peace 
under any ordinance. In 1000 an amend
ment was made requiring an allidavit by 
the appellant on the merits to the effect 
that lie diil not himself or by his agent 
commit the offence charged in the inform
ation. Since the right of appeal must be 
given by express enactment, all statutory 
requirements must be accurately fulfilled, 
and in this ease the appellant not having 
tiled the allidavit required by the amended 
ordinance, held the appeal could not lie 
It. v McLeod, 0 C. C. C. 23. 3 Terr. L. It. 
243.

S. Public Health - Conviction Vnder 
By-Law in Schedule.] Where there is 
a conviction for an offence under the by
law set out in the schedule to the Public 
Health Act. It. 8.0. 1887. e !l1 1 di 
tinguished from any of the provisions in 
the Act itself an ap|>cal will lie from such 
conviction to the sessions notwithstanding 
e. 112. which has no application Begin \ 
v. Coursey, 2(1 O. 11. 983.

9. Refusal to Reserve a Case Ques- 
iions of Law Nut Arising Vpon tiik 
It finaud.] G. was indicted for “ assault 
with intent to murder." At the trial 
certain evidence was tendered for the 
Crown, which the prisoner's counsel ob
jected to as inadmissible. The evidence 
was admitted, and the prisoner's counsel 
t hen applied to have a case reserved. The 
learned Judge refused the application. 
The prisoner obtained a writ of error. 
Held, that a writ of error does not lie upon 
such refusal, and that see. 2(16of the Crim 
Procedure Act of Canada is a restriction 
and not an enlargement of the common 
law scope of writs of error. Ukuina v. 
Gii.roy. 7 Man. !.. It. 34.

10. Review Weight of Evidence.]— 
A commitment cannot Ik» quashed where 
the magistrate had such evidence before 
him as would warrant him in committing. 
Regina v. Shaw, i Men L. R 101

11. Right of -Summary Trial Before 
Two Justices.]—An appeal lies from the
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decision of two justices of the pence ex
ercising the powers of a magistrate under 
Criminal Code see. 782 [a. 3] and 782 
[a. 5] in cases of summary trial for theft 
under $10. under sec. 783 even though 
the jurisdiction of the magistrate is ab
solute by sec. 784 [3] without the consent 
of ! Iir accused. Regina v. Wirth <V 
Reed, I C.C.C. 231. 5 B.C. R. 114.

12. Summary Convictions Act (B. C.) 
— Transmission of Special Case to 
REGIS! RH ( JONDl 1 ION PrB< EDBNT.l 
It is a condition precedent to the hearing 
of an appeal by way of case stated under 
the B. ('. Summary Convictions Act that 
the case be transmitted to the proper 
Registry [sec. 86] and on it appearing 
that this had not been done, the Court 
ret used to hear the appeal. Cooksley v. 
Nmmshiba,ftC C C. 111..8B.C R 117

13. Summary Conviction (Ont.)]—There 
is no appeal to the Court of General Ses
sions of the peace from an order of dis
missal of a complaint for an offence 
against a city by-law passed under the 
authority of s. 551 of the Municipal Act. 
R. 8. O. 1867. c. 223. The “order" re- 
ferred to in a. 7 of R. 8. O. 1897, <■. 90. 
“ The Ontario Summary Convictions Act” 
means an order against the party against 
whom the information and complaint is 
laid, and does not include an order of 
dismissal. Regina v. Toronto Public 
School Board, 31 O. R. 457.

14. Summary Conviction — Under 
Provincial Statute — Code Sec. 879.] 
—Under sec. 879 of the Criminal Code an 
appeal is given in the Province of Quebec 
to any person convicted by a magistrate 
under provisions relating to summary con
victions. Such appeal is to the f’rown 
side of the Court of Queen’s Bench. This 
applies, however, by sec. 840 to offences 
within the jurisdiction of the Dominion 
Parliament only, and not offences or 
matters the subjects of Provincial enact
ments. LecOURS V. lltJRTVBIHE, 2 C. C. 
C. 831, Q R. 8 Q. K 189

15. Summary Trial of Indictable Of
fence.]—There is no right of appeal given 
in the case of the summary trial of a per
son charged with the commission of an 
indictable offence l>efore one of the mag
istrates or functionalies mentioned in 
sub-paragraph [1] of paragraph [a] of 
section 782 of the (’ode. The Queen v. 
Racine, 3 C. (’. C. 446, Q. R. 9 Q. B. 
134.

i Mil. Supreme Court of Canada.
1. Leave to Appeal to Supreme Court 

of Canada — Control of Officers of 
Court.] —Where by Act of Parliament 
special leave to appeal to the Supreme 
Court of Canada is required either by the 
Court of Appeal of the Province or of the

i Supreme Court itself, special reasons 
must be advanced other than the general 
one that the Court below erred in its judg
ment. The control of the Provincial 
Courts of Justice over their own records 
and officers should not, as a general rule, 
be interfered with by the Supreme Court. 
Attorney-General v. Scully, 6 C. C. 
< . 381, 33 8. C. R. 16.

2. Prohibition — Court of King’s 
Bench, Quebec — Appeal to Supreme 
Court of Canada — Extradition Com
missioner Appointment of.] There 
is a right of appeal to the Supreme Court 
of Canada, from a decision of the Court 
of King's Bench of Quebec, affirming the 
refusal of a Judge to grant a writ of pro
hibition to compel an Kxtradition Com
missioner to desist with an extradition 
inquiry, where the commissioner was 
ap|N»inted by federal authority. Re 
Gaynor and Greene (No. 7), 9 C.C.C. 
492.

3. Supreme Court.]—The only appel
late power conferred on the supreme court 
in criminal cases is by s. 49 of the Supreme 
and Exchequer Courts Act which limits 
appeals in criminal cases to those of the 
highest importance, and does not impose 
on the Court the duty of révisai in matter 
of fact of all summary convictions before 
magistrates. In re Trepanier, 12 S. C. 
It. 111.

4. Supreme Court.] -Since the passing 
of 32 and 33 Viet. c. 29. s. 80 [D], repeal
ing so much of c. 77 of (’. S. L. C. as would 
authorize any court of the Province of 
Quebec to grant a new trial in any crimi
nal case ; and of 32 and 33 Viet. c. 36 
[L>], repealing s. 63 of c. 77, C. 8. L. C., 
the Court of Queen’s Bench of the Province 
of Quebec, has no power to grant a new 
trial, and the Supreme Court of Canada, 
exercising the ordinary appellate jxjwers 
of the Court under sec. 38 and 49 of 38 
Viet. c. il [D] should give the judgment 
which the court whose judgment is ap
pealed from ought to have given, viz.: 
to reverse the judgment which has been
iven, and order the prisoner’s discharge. 
jALiderte v. The Queen, i 8. C. R. 117.
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6. Supreme Court.] -Where thv court 
.appealed from has affirmed the refusal 
to reserve a case moved for at a criminal 
trial on two grounds, and is unanimous as 
to one of such grounds hut not as to the 
other, the supreme court on appeal can 
only take into consideration the ground 
of motion in which there was dissent. 
McIntosh v. The Queen, 23 S. C. H. ISO, 
6 l\ C. C. 254.

6. Supreme Court.]—An appeal to the 
Supreme Court of Canada does not lie in 
cases where a new trial has been granted 
by the court of appeal under the provi
sions of the criminal code, 1892, ss. 742 
to 750 inclusively. The word “ opinion ” 
as used in the second subsection of s. 742, 
of the Criminal Code must be construed 
as meaning a “ decision " or “ judg
ment ” of the court of ap[>eal in criminal 
•cases. Viau v. The Queen, 29 S.C.R. 90.

7. Supreme Court.]—Construction of 60 
and 01 Viet. c. 34 [D]—Appeals to the 
Supreme Court of Canada in criminal 
cases are regulated solely by the provi
sions of the Criminal Code. Rice v. The 
Kin., 32 S.C. R. 180

8. Supreme Court — Unanimous De
cision of Court of Appeal — Special 
Leave to Appeal to Supreme Court of 
Canada.]—The Court of Appeal (Ont.) 
were unanimous in affirming the convic
tion of appellant for murder, but it was 
contended by counsel that 60 and 61 Viet, 
c. 34 (Can.) overruled (’rim. (’ode sec. 750 
so far as appeals from the Court of Appeal 
of Ontario were concerned. It was held 
that this Act did not in any way apply to 
criminal cases. Hex v. Rice, 5 C. C. C. 
529. 32 S. C. R. 480.

9. Supreme Court of Canada — Code 
Sec. 742-750.] There is an appeal to the 
Supreme Court of Canada (under sec. 742 
of the Code as restricted by sec. 750) 
where there has been a dissent in the Court 
of Appeal below, in cases only where the 
conviction has been affirmed by such 
Court. Where the Court of Appeal <plash
ed the conviction and directed a new trial, 
no appeal lies therefrom to the Supreme 
Court of Canada. The word “ opinion ” 
in sec. 742 must be construed to mean tIn
decision or judgment of the Court. It 
does not extend to allow an appeal from 
the decision of the majority of the Court 
of appeal where two judges dissented, on

a question as to the admissibility of cer
tain evidence, when on the same appeal 
the Court below directed a new trial on 
other grounds. R. v. Viau, 2 C. C. C. 
54(1, 29 S. C. R. 90.

IX. Time.

1. Case Stated.] —The provision in s. 87 
of the Summary Convictions Act, that the 
appellant shall, within three days after re
ceiving the case stated, transmit it to the 
district registry, is a condition precedent to 
the jurisdiction of the Court to hear ap
peal. Cookslbi \. Nakabhiba, 8 B. C. 
It. 117.

2. Failure to Comply with Statutory 
Requirements.] —An appeal is brought 
when the appellant makes his election by 
giving notice of his intention to appeal, 
and it is immaterial whether the appeal 
has ever been brought on for hearing, or 
that the same has been dismissed because 
of non-compliance with all statutory con
ditions precedent. Cookhley v. Foom- 
atino, 5 C. C. C. 26.

3. Intervention of Attorney-General —
Right of Appeal.]—S. was convicted 
under the liquor License Act of Manitoba, 
1889, of selling liquor without a license. 
The information was laid before one 
justice of the peace, but the prosecution 
was heard before two justices. The de
fendant was convicted, and a sum for 
witness fees was included in the costs 
awarded against him. The defendant 
obtained a rule nisi to quash the convic
tion. On its return Taylor, C.J. made 
the rule absolute. At this stage the At
torn ey-(î en end although not a party to 
the proceedings, intervened and moved 
before the Full Court against this decision. 
The parties to the proceedings did not 
complain of the decision. Held, 1 That 
the decision of the Single Judge, notwith
standing this being a criminal matter, was 
subject to review by the Full Court. 2. 
That the Attorney-General was entitled 
t<> intervene. Regina v. Starkey, 7 
Man. I. R. 189

4. Service — Filing — Want of Jur
isdiction — Waiver - - Code Sec. 880.] 
—1. Where a notice of ap)M-al from a 
summary conviction given under Code 
sec. 880. was addressed to the justice and
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informant, hut was served on the justice 
only : Held, not a compliance with the 
prerequisites laid down by the Statute. 
2. All requirements of a statute providing 
for taking and perfecting an appeal are 
deemed jurisdictional, and must he strictly 
complied with, want of jurisdiction which 
appears on the face of the proceedings 
cannot lie Waived ; and the Court must 
dismiss the ap|H-al where such is the ease, 
whether the point be raised by counsel or 
not. 3. Where the statute requires notice 
of appeal stating the grounds, to In» served 
“ at least five days ” before the hearing, 
five clear days notice must be given ex
clusive of the day of service and of hear
ing. 4. The Court has ixiwer to award 
costs against the appellant where an 
appeal is dismissed for want of jurisdiction 
owing to defects in the notice of appeal. 
R. v. I)oliver Mining Co., IOC. C. C. 405.

5. Time to Enter Appeal — B. C. Con
victions Act.] An appeal from a sum
mary conviction under the Summary Con
victions Act of B. C. must be entered for 
the trial not less than three days before 
the day on which the Court shall be held. 
The provisions of sec. 72 are imperative. 
Gibson v. Adams, 10 C. C. C. 32.

X. Waiver.

Waiver by Payment of Fine — Code 
sec. 879-880.]—Defendant was fined for 
selling liquor to an Indian. He forthwith 
paid the amount of the fine to the Clerk 
of the Court, and gave notice of appeal 
within thirty days as provided for by sec. 
108 of the Indian Act. The magistrate 
on application fixed the costs of the ap
peal. The amount of the fine was paid 
into the the city treasury and not into the 
County Court as part of the deposit. Ob
jection was taken that the amount of the 
fine was not paid into the County Court 
as provided by Code see. 888. Held, that 
the defendant having paid his fine with 
the intention of so doing, the appeal did 
not come within the province of sec. 880 
of the Code. B. v. Xkubergek. fl C. C. 
C. 142, 2 B. ('.It. 272.

XI. Miscellaneous.

1. Magistrate - Taking View.]—On 
the trial for selling an intoxicant to an In-
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dian, the magistrate, after hearing the 
evidence, but before giving his decision, 
went alone and took a view of the place 
of sale :—Held, (1) quashing the convic- 
t ion. t hat t his proceeding was unwarranted ; 
(2) that as. 108 of the Indian Act ana 
889 of the Criminal Code do not prevent 
proceedings by certiorari where the ground 
of complaint is that something was done 
contrary to the fundamental principles of 
criminal procedure. Re Sing Kee, 8 
B. C. R. 20.

2. New Trial.) -The provisions of sec. 
746of theCrim. Code respecting the grant
ing of a new trial, when it is imperative, 
and when discret ionary, explained. Re
gina v. Earl, 10 Man. L. R. 303.

3. New Trial - Jury — Conflict of 
Testimony — Perverse Verdict.] —On 
a charge of theft a new trial was refused 
although the verdict was contrary to the 
view of the Trial Judge, the evidence be
ing conflicting, but the Court being of 
opinion that the verdict of guilty was one 
which reasonable men could properly find. 
In deciding the question of the reasonable
ness of the verdict the opinion of the trial 
Judge is entitled to and ought to receive 
great weight ; but it is not conclusive. 
The Queen v. Brewster (Xo. 2). 2 Terr. 
L. R. 377.

4. Stay of Proceedings — Forfeiture 
of License.]—An appeal against a con
viction under the Liquor License Ordin
ance (N.W.T.) for supplying liquor to an 
interdicted person, suspends and stays 
all the consequences of the conviction, 
and if forfeiture of the license be one of the 
consequences of the conviction, it is also 
suspended pending tin- appeal. Siminu- 
ton v. Colhorne, 4 C. C. C. 3814, 1 Terr. 
L. R. 372.

5. Summary Conviction Ohjeution 
as to By-Law Not Taken in ('ourt Be
low.]—A defendant convicted on sum
mary conviction of an infraction of a city 
by-law, i> estopped from contending on 
appeal that the by-law is ultra vires unless 
tin* objection was taken before the mag
istrate. He is estopped from appealing 
on the merits if hi* pleaded guilty before 
the magistrate. Regina v. Bowman, 6 
B.C. R. 271.

See also Cane Stated ; Crown Case 
Reserved ; Certiorari ; Habeas Cor- 
pue ; New Trial. Reserved Case.



APPEARANCE OF ACCUSED ARREST 3029

APPEARANCE OF ACCUSED.
Waiver — Of Defect in Information.] 

—Where the defendant appears and pleads 
to ft charge in answer to a summons, issued 
by a magistrate on an information pur
porting to be sworn at a specified time 
and place, when in fact such was not the 
case, the appearance and pleading to the 
charge on the part of the accused operates 
as a waiver of the defect in the informa
tion, and the conviction will not lie set 
aside on certiorari. Ex Parte Sonnier, 
2 C.C.< 121, 84 V IV R. 84.

See also Prisoner.

ARRAIGNMENT.
Motion to Quash Indictment Can Be 

Made After.]—Where an accused has been 
arraigned and pleaded Not Guilty, a 
motion to quash the indictment can lie 
made, as such arraignment and pleading 
is not tantamount to the accused being 
“ given in charge to the jury, when the 
jury has not been sworn.” The Queen 
v. Lepine, 4 C. C. C. 145.

See also Indictment ; Prisoner.

ARREST.
1. Authority of Officer to Arrest With

out Warrant On a Telegram — False 
Pretences — Habeas Corpus — Code 
Sec. 22 ; 552.] A peace officer is justi
fied in effecting the arrest without a war
rant of a person charged with the offence 
of obtaining by false pretences goods 
capable of being stolen, with intent to 
defraud, on instructions received by tele
gram from another province, notwith
standing that the offence was committed 
in another province. Can. (’rim. Code 
sec. 22, protects tin- officer from civil and 
criminal proceedings, but also operates to 
make lawful such an arrest. It a 
to cases, not only where any person 
could make an arrest without a warrant, 
but also to cases where an officer alone 
could effect the arrest. Sec. 552 (7a) 
applies to only those cases within sub- 
see. 7, and in all others it is not necessary 
that the accused should be brought before 
a justice by noon of the following day.
R. v. Cloutier, 2 C.C.C. 43, 12 Man. 
L. R. 183.

2. Central Prison — Rules Creating 
Indictable Offence — Authority to 
Make — Section of Act Imposing Pen
alty — Indictment Under — Hand
cuffing — When Justifiable.] Under 
the authority conferred by sec. 0 of R. 
S. O. ch. 217 (1877), on the Inspector of 
Prisons “ to make rules and régulât ions 
for the management, discipline, and police 
of the Central Prison, and for fixing and 
prescribing the duties and conduct of the 
warden and every other officer or servant 
employed therein,” the following rules 
were made, providing amongst other 
things (Rule 201) that any officer or em
ployee who should bring or attempt to 
•ring in to any prisoner any tobacco, 

should be at once dismissed and criminally 
prosecuted : and (Rule 219) that em
ployees of contractors must strictly con
form to all rules and regulations laid down 
for the guidance of guards or employees 
of the prison, and any infraction of such 
rules and regulations by such employees 
will be promptly dealt with. By section 
27 of the Act any person giving any to
bacco to any convict [except under the 
rules of the institution], or conveying the 
same to any convict, shall forfeit and pay 
the sum of $40 to the warden, to be by 
him recovered in any Court of competent 
jurisdiction. The plaintiff, a workman 
of the Central Prison, in the employment 
of a contractor therein, was detected 
conveying tobacco to a convict. whereupon 
the warden directed a constable to arrest 
him, which he did, and though under no 
apprehension of plaintiff making any 
attempt to escape, handcuffed him, and 
led him through theCffiÉfc streets of To
ronto to the police station. On the 
charge preferred the plaintiff was indict
ed : Held, that the plaintiff was subject 
to an indictment and therefore the arrest 
was legal. Per Galt. C.J. and Rose. J., 
Under section <». authority was conferred 
to make the rules, and for disobedience 
thereof the plaintiff was subject to in
dictment, the remedy not being limited 
to that prescribed by section 27. Per 
MacMahon, J., The power conferred by 
section (*> is limited to the objects therein 
expressed, and does not authorize the mak
ing of a rule to conflict with section 27, 
or which would cause an offence to be 
created indictable at common law, but 
that the plaintiff was by virtue of section 
2r> of R.S. (’. ell. 173, subject to indict
ment under section 27, the remedy there
under not lieing limited to the recovery

9

8
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of the penalty. Held, however, that 
under the circumstances the handcuffing 
was not justifiable and the constable was 
liable in trespass therefor, but no liability 
attached to the warden, as the evidence 
failed to shew that he was a party to it. 
Hamilton v. Massif:, 18 O. It. 585.

3. Damages — Measure op — Tres
pass to the Verson — Arrf:st Before 
Indorsement of Warrant — Deten
tion A u.]—A warrant for the arrest 
of tin plaintiff, who had made default in 
paying a fine on conviction for .an infrac
tion of the Liquor License Law, was sent 
from an outlying county to a city. Before 
it was endorsed by a magistrate in the city 
the plaintiff was arrested there by two of 
the defendants, the chief constable and a 
detective and confined. Some hours after 
the arrest tin» warrant was properly en
dorsed and the detention of the plaintiff 
was continued until payment of the fine:— 
Held, that the only damages recoverable 
by tin- plaintiff was for tin- trespass, up 
to the time of the backing of the warrant : 
—Held, also, that the plaintiff being illeg
ally in custody under a criminal charge, 
his subsequent detention on a similar 
charge, under a proper warrant was law
ful. Distinction between subsequent civil 
and criminal proceedings in such cases 
pointed out. Southwich v. Hare, et al. 
24 0. R. 628

4. Detention of Accused — Habeas Cor
pus — Warrant Issued in Quebec — 
Conspira ci Locali i v op < >ffen< b 
Affidavit Evidence — R. S. O. Ch. 70, 
Secs. It. and 5 — Criminal Code Secs. 
304 and 752.] -A Judge cannot upon the 
return to a habeas corpus, where a war
rant shews jurisdiction, try on affidavit 
evidence the question where the alleged 
offence was committed. Sections 4 and 
6, R. 8.0., ch. 70, are not intended to 
apply to criminal cases where no prelim
inary examination has taken place. Sec
tion 752 of the Criminal Code, 55-50 Viet, 
ch. 20 [D], only applies where the Court 
or Judge making t he direct ion as i<> furt her 
proceedings ami enquiries mentioned there
in has power to enforce it, and a court or 
Judge in Ontario has no power over a 
Judge or Justice in Quebec to compel him 
to “ take any proceedings or hear such 
evidence,” etc. It is a crime under sec
tion 304 of the (’ode to conspire by any 
fraudulent means to defraud any person 
and so a conspiracy to permit persons to

travel free on a railroad ils alleged in these 
cases would be a conspiracy against the 
railway company. Regina v. Depribs, 
Regina v. Tamhlyn, 25 <). If. 645.

5. Release of Prisoner by Officer - No
Voluntary Abandonment of Prisoner 
—Re-Arrest.]—The prisoner having been 
arrested under a warrant, and having been 
negligently allowed to escape, and the 
officer not having contemplated a volun
tary abandonment of his prisoner, it was 
held the prisoner could be re-arrested 
under the same warrant. Rex v. O’Hea- 
ron 1 No. 2), 6C. 531.21 ( ’. L. T. < >ec.
X. 355.

(>. Without Warrant — Detention of 
Prisoner.]—1. A peace officer who ar
rests a person, charged with obtaining 
goods by false pretences with intent to 
defraud, on a request by telegram from 
another province of Canada, where the 
offence is alleged to have been committed, 
may justify the arrest and detention of 
his prisoner under cither sec. 22 or see. 
552, s.-sve. 2, of the (’rim. (’ode by alleg
ing (a) that the prisoner has actually 
committed such offence or (b) that he, 
the peace officer, on reasonable and pro
bable grounds, believes that the prisoner 
committed the offence charged. 2. Sec. 
22 of the (’ode operates not merely to 
protect the officer from civil or criminal 
proceedings, hut. also to authorize the 
arrest and make it lawful ; and it *s 
not only when the arrest could be made 
by any person without a warrant, but also 
to cases in which a peace officer may only 
so arrest. 3. Paragraph (a) at the end 
of s-sec. 7. sec. 552 of the Code, applies 
only to ciLses coming solely within s.-sec. 
7. and it is not necessary in other cases to 
bring the person arrested before a justice 
of the peace before noon of the day fol
lowing the arrest. Regina v. Cloutier, 
12 Man. L. R. 183.

7. Without Warrant — Habeas Cor
pus — Foreign Offence, 6 and 7 Vict. 
ni. 34 Imp.]—The prisoner was arrested 
in Toronto, upon information contained 
in a telegram from England, charging him 
with having committed a felony in that 
country, and stating that a warrant had 
been issued there for his arrest :—Held, 
that a person cannot under the Imperial 
Act. <> and 7. Vic. ch. 34, legally be ar
rested or detained here for an offence 
committed out of Canada, unless upon a

5
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warrant issued where the offence was 
committed, and endorsed by a Judge of a 
Superior Court in this country. Such 
warrant must disclose a felony according 
to the law of this country, and semble, 
that the expression “ felony, to wit, 
larceny,” is insufficient. The prisoner 
was therefore discharged. [March 20, 
1881.—Cameron, J.] Regina v. Mc- 
Holme, S V. K. 452.

1
8. Without Warrant — Justice of the 

Peace — Issue of Warrant — Ab
sence of Written Information — 
Notice of Action — Criminal Code, 
ss. 22, 23.] A justice of the peace, who 
issues his warrant for the arrest of a per
son charged with felony without the in
formation having been sworn, is liable in 
trespass. Sections 22 and 23 of the Crim
inal Code are a codification of the Common 
law and merely justify the personal ar
rest by the peace officer, whether justice 
•or constable, on his own view, or on sus
picion, or calling on some one present to 
assist him. They do not authorize a 
justice to direct a constable to make an 
arrest elsewhere without warrant. A 
notice of action alleging that the defendant 
on the 8th of September, 1893, wrongfully, 
illegally, and without reasonable and pro
bable cause, caused the plaintiff to be 
brought before him and to be committed 
for trial, and to be confined in the common 
gaol, is a sufficient notice of action in tres
pass, Burton. J.A., expressing no opinion 
on this point. Per curiam. Semble, 
notice of action was necessary. Sinden 
v. Brown, 17 A. R. 173, approved and 
followed. Per Burton. J.A.. notice of 
action is not necessary in such a case. 
Judgment of the Queen’s Bench Division. 
27 O. R. HT. affirmed. McGi inbss v. 
Defoe. 23 A. R. 704.

ARREST OF JUDGMENT.

1. Arrest of Judgment—Objections.] 
—Objections on motion to arrest judg
ment are confined to tin* questions in the 
■case stated by the Judge under the Act. 
Rbqina v. Penn* rr,3 All. 132[N.B.R.]

2. Motion in Arrest of Judgment -
Two Offences in same Indictment.]— 
A motion in arrest of judgment may be 
made for any substantial defect which ap
pears upon the face of the record. If the

objection be valid, the whole proceedings 
will be set aside, but the party may lie 
indicted again. An indictment is clearly 
bad where two offences are charged in a 
single count. Where the names of third 
persons cannot be ascertained, it is 
sufficient, to state “ a certain person or 

ersons to the jurors aforesaid un- 
tiown.” Queen v. Blackie, 1 N. 8. D. 

383.

ARSON.

1. Attempt to Commit Arson.] -On an
indictment for attempt to commit arson, 
the evidence shewed that a person, under 
the direction of the prisoner, after so ar
ranging a blanket saturated with oil, that 
if the flame were communicated to it the 
building would have caught fire, lighted 
a match, held it till it was burning well and 
then put it down to within an inch or two 
of the blanket, when the match went out, 
the flame not having touched the blanket : 
—Held, that the prisoner was properly 
convicted under 32 and 33 Viet. c. 22, 
s. 12. Regina v. Goodman, 22 C. P. 338.

2. Building.]—The remains of a wood
en dwelling house, after a previous fire, 
which left only a few rafters of the roof, 
and injured the sides and floors so as to 
render it untenantable, and which was 
being repaired :—Held not a building 
within s. 7 of 32 and 33 Viet. c. 22, so as 
in hr the subject of arson. Regina v. 
Labadie, 32 V. C. R. 429.

3. Carpenter.]—A building used by a 
carpenter, who was putting up a house 
near it. as a place of deposit for his tools 
and window frames which he had made, 
but in which no work was carried on by 
him :— Held, not “a building used in 
carrying on the trade of a carpenter,” 
within 4 and 5 Viet. s. 26, c. 3. Regina 
v. Smith, 14 U. C. R. 546.

4. Evidence of Intent.] -The prisoner, 
being indicted for unlawfully and malic- 
iously attempting t<> bum his own house 
by setting fire to a bed in it. it appeared 
in evidence that the dead body of a wom
an was in the bed at the time ; that her 
death had been caused by violence ; that 
she had recently been delivered of a child, 
whose body had been found in the kitchen ; 
and that she had lived in the house since
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it had been rented by the prisoner, who 
frequently went there at night. It was 
also shown that the prisoner had been 
indicted for the murder of this woman 
and acquitted, and the record of his ac
quittal was put in. This evidence was 
objected to as tending to prejudice the 
prisoner’s case ; but. held, admissible 
for the house being the prisoner’s, it was 
necessary to shew that his attempt to set ; 
fire to it was unlawful and malicious, and 
these facts might satisfy the jury that the 
murder being committed by another, the 
prisoner's act was intended to conceal it. 1 
Regina v. Greenwood, 23 V. C. R. 250.

5. Intent.]—But although the indict
ment is sufficient without alleging any 
intent, an intent to injure or defraud must 
be shewn on thet rial. Regina v. < !ronin, 
30 U. C R. 342.

0. Intent.]—In an indictment for arson, 
it is unnecessary to charge an intent, as 
our statute [differing from the English 
Act] does not make the intent part of the 
crime. This omission, however, if a 
defect, would not he ground for a new 
trial, under C. 8. U. C. <•. 113. Regin \ 
v. Greenwood, 23 V. C. R. 250.

7. Intent to Defraud Insurance Com
pany — Evidence — Previous Fire. 
Rex v. Beardsley, 5 O. W. R. 584, 805.

8. Intent.]—Upon an indictment for 
arson the prisoner was proved to have 
requested or procured one S. to set fire to 
the house, telling S. that he had his house 
insured, and asked if he would not set fire 
to it. He alao stated that “his insur
ance would run out next day, and that 
he, S., must set the house on fire that 
night.” The evidence also shewed that 
a sum had been awarded the prisoner for 
Ins insurance, in payment oi which he 
was seen to have a bill of exchange on 
Iiondon in his possession :—Held, that ! 
under C.8.C. c. 03, s. t. it i§ necessary, 
where the setting fire is to ;t man’s own 
house, tu prove an intent to injure and 
defraud, although the words “ with in- : 
tent thereby to injure and defraud, any ' 
person,” introduced into the Imperial Act 
are omitted in ours. The indictment i 
alleged that the prisoner did incite, etc., I 
one F. S.. the said felony in form afore- ! 
said to do and commit, with intent then 
and there to injure and defraud a certain 
insurance company called, etc.: Held,
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necessary to prove that the premises were 
insured. Regina v. Bryans, 12 U.C. 
C. P. 161.

9. Suspension of Civil Right or Action.] 
—Held, that where the original holder of 
a policy had lieen indicted for arson, it 
would not be in the interest of justice to 
postpone a suit by the assignee of the 
policy until after the criminal trial. 
W in 1 el aw v. N moN xi. Ins. < Jo , Whi 11 
law v. Phoenix Ins. Co., 13 C. L. J. 199.

ASSAULT.

1. Accused Not a Competent Witness
— Res Gestae.]—Upon an indictment 
for assault : Held, that 1 In- accused was 
not a competent witness on his own be
half, under R.8.C. c. 174, s. 216. Re
gina v. Bontoh, 30 U. C. C. P., 19 ; and 
Regina v. Richardson, 40 U.C. It. 375 
followed. A statement by a man that 
was assaulted, made immediately after 
the assault anTl in the presence of the 
accused, is admissible in evidence. Re
gina v. Drain, 8 Man. L. R. 535.

2. Actual Bodily Harm. - Interpre
tation of.]—The words “ actual bodily 
harm ” do not imply a breaking of the 
skin. Rex v. Hostetter, 7 C.C.C. 221, 
5 Terr. L. R. 303.

3. Aggravated Assault.] —C. S. C. c. 91, 
probably implies only to common as
saults, etc. A charge of assaulting and 
beating is not a charge of aggravated 
assault, and a complaint of the former 
will not sustain a conviction of the latter, 
though when the party is before the 
magistrate, the charge of aggravated 
assault may be made in writing and fol
lowed by a conviction therefor. In re 
McKinnon, 2 C. L. J. 324.

4. Aggravated Assault — Summary 
Conviction — Magistrate— Costs.]— 
Upon a summary conviction for an ag
gravated assault, the magistrate has 
jurisdiction to award costs. Regina v. 
Murtress, 3 C. C. C. 530, 20 C. L. T. Occ. 
N. 368.

5. Aggravated Assault.— Crim. Code 
Sec. 804, 860, 783. 780—Conviction not 
a Bar to Civil Proceedings.]—A con
viction for aggravated assault tried under
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sec. (c) 783 of the Criminal Code, with 
consent of accused is not a bar to a civil 
action for damages for assault and battery. 
Clarke v. Rutherford, f> C. C. C. 13,
2 O. R. 206.

I
6. Arrest in Public Place.]—Where a 

man is himself assaulted by a person dis
turbing the peace in a public street, he 
may arrest the offender and take him to
a peace officer to answer for the breach ( 
of the peace, it need not be averred 
or proved that the party was taken to 
the nearest justice. The plaintiff in the 
first and second counts, charges a false 
imprisonment. The defendant in the 
third plea justifies the imprisonment, by 
pleading that just before the said time, 
when, etc., the plaintiff was making a 
great noise and disturbance in a public 
street, and behaving in a riotous manner 
and made an assault iqion the defendant, j 
and that thereupon the defendant in order 
to preserve the peace took the plaintiff 
to a police station close at hand, on the ! 
line of the public works at Williamsburg, 
in the Eastern District, before a justice 
of the peace there, for examination con
cerning the premises, and to be dealt with 
according to law, etc. The plaintiff 
demurs to this, because it is not stated 
that the defendant was a peace officer ; 
or, that the riotous conduct was likely to 
continue ; or, that there was any necessity 
for arresting the plaintiff and taking him 
to the police station in order to preserve 
the peace. Forrester v. Clarke, 3 R.
C i: 161.

7. Assault Causing Bodily Harm —
Summary Conviction for Common As
sault.]—On the preliminary enquiry on 
a charge of an assault causing actual 
bodily harm, the magistrate has no power 
after he has received all the evidence to 
summarily convict of common assault, 
even though no objection be made by the 
defendant or his counsel. Ex parte 
Duffy. 8 (’. C.C. 277.

8. Assaulting Police Officer -Arrest of 
Suspect Resisting Warrant.] 
Where the defendant. arrested by a Pro
vincial constable, who believed that a 
robbery had been committed, and that 
defendant was one of the persons who 
committed it, and who, being asked to 
shew his authority, produced and rend a 
warrant against F. !.. and others for

breaking and entering a shop and stealing 
a quantity oi goods therefrom, seeing 
that his name was not mentioned in the 
warrant, resisted arrest, and in so doing 
assaulted a constable, and was tried ana 
convicted for assaulting a police officer in 
the discharge of his duty, with intent to 
resist lawful arrest, it was held that the 
arrest could be justified under the statute, 
notwithstanding the insufficiency of the 
warrant. Rex v. Sabbans, 37 N.S. 
Reps. 223.

9. Assault with Intent to Commit Fel
ony.] An assault with intent to commit 
a felony is an attempt to commit such 
felony within the meaning of s. 183 of 
R. 8. C. c. 174. On an indictment for 
rape a conviction for an assault with in
tent to commit rape is valid. On such 
conviction the prisoner was held properly 
sentenced to imprisonment under R. S. (’. 
c. 162, s. 38. John v. The Queen, if» 
8 C U 384.

10. Assault with Intent.] -The prisoner, 
who had been committed for extradition, 
was charged with assault with intent to 
commit murder, in that In- had opened a 
railway switch, with intent to cause a 
collision, whereby two trains did come 
into collision, causing a severe injury to a 
person on one of them : Held, that this 
was not an “ assault ” within the statute. 
In re Lewis, 6 P. R. 236.

11. Attempt to Have Connection.] —On
an indictment for attempting to have con
nection with a girl under ten, consent is 
immaterial ; but in such a case there can 
be no conviction for assault if there was 
consent. Regina v. Connelly, 26 V. 
(' R. 317.

12. Authority to Find Lesser Offence —
Mode of Procedure Established.]— 
The Revised Statutes, c. 166, e. m. by 
which, on trial for felony the jury is auth
orized to acquit of the felony and find a 
verdict of guilty of a misdemeanor, if the 
evidence warrants it. establishes a general 
mode of procedure in all criminal cases, 
and Is not confined i«* felonies existing at 
the time of the passing of the statute ; 
therefore, on an indictment for felonious 
assault under the Act 25 Viet. c. 10, the 
prisoner may be found guilty of an assault
only. Regina v. Ryan, 1 Han. N.B.R. 
116.
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13. Bar of Civil Remedy. | -Sert ions 895 
mid Hiii) of the Criminal (’ode, 1892. where
by it is enacted that a person who has 
obtained a certificate of the justice who 
tried llie case, that a charge against him of 
assault and battery has been dismissed or 
who has paid the penalty or suffered the 
imprisonment awarded shall be released 
from all further proceedings, civil or crim
inal, for the same cause, are intra vires 
the Dominion Parliament. Flick v. 
Brisbin, 29 O. K. 423.

14. Bar of Civil Remedy.] -Where a 
charge under s. 292 of the Criminal Code. 
1892. of assault causing actual bodily 
harm is brought under part 55 of the Code, 
by the election of the defendant under s. 
789 to be tried summarily, a conviction 
releases under s. 799, from further criminal 
proceedings, but does not bar civil pro
ceedings. Flick v. Brisbin, 29 0. R. 423, 
distinguished. Nevii.lh v. Ballard. 28 
O. R. 588.

15. Bar of Civil Remedy - Altera
tion or Charge.] Justices of the peace 
before whom a charge of "shooting and 
wounding with intent to do grievous 
bodily harm " came on for preliminary 
hearing, changed it of their own motion 
to one of common assault ami convicted 
and fined the accused. The information 
was laid by a peace officer, and the person 
aggrieved attended the hearing pursuant 
of subpoena and gave evidence, and did 
not object when the charge was changed : 
—Held, that the justices had no right to 
alter the charge to one of common assault 
ami that their certificate of conviction 
and payment of the fine was a nullity and 
no bar under s. 899 of the (’ode to an action 
by the person aggrieved t" recover dam
ages. Miller v. Lea, 25 A. R. 428.

19. Consent to Fight.]—A contest en
tered into in a spirit of hostility and anger 
is a breach of the peace, and an individual 
cannot by consent to fight, destroy the 
right of the Crown to protect the public 
and keep the peace. Regina v. Bvch- 
anan. 1 442, 12 Man. L. R. 190.

17. Constable Arresting Under War
rant Valid on Its Face.] A warrant <>f 
commitment issued by two justices of the 
peace, for nonpayment of a fine and costs 
imposed on J. 1)., who had been convicted 
of an offence under the Indian Act. direct
ed the constables of tin- County of B. to

take and deliver J. 1). to the keeper of the 
common gaol of the county, to be kept 
there for two months, unless the fines and 
costs imposed, including the costs of con
veying to the gaol, should be sooner paid :

Held, that the justices having had juris
diction over the offence, and the warrant 
being valid on its face, it afforded a com
plete protection to the constable executing 
it. and that the defendant was properly 
convicted of assaulting the constable, 
while attempting to execute the warrant, 
notwithstanding that the awarding of the 
punishment may have been erroneous in 
directing imprisonment for the nonpay
ment of the fine and costs, including costs 
of conveying to the goal, as not authorized 
by the said Act. Regina v. King, 18 
<). R. 599.

18. Criminal Code Sec. 866 — Whether 
a Bar to Civil Action.]—Section 899 of 
the Criminal Code does not operate as a bar 
to civil action, where conviction was on 
trial of an indictment before a Petit Jury. 
Clermont v. Le Gacé, 2 C. C. C. 1.

19. Defendant’s Evidence.]—O11 an in
dictment for assault and battery occa
sioning actual bodily harm :—Held, that 
the defendant is not a competent witness 
on his own behalf under 43 Viet. c. 37 (D). 
Regina v. Richardson. 49 U. C. R. 375.

20. Detention.] —The defendants were 
convicted for unlawfully assaulting F. V. 
" by standing in front of the horses and 
carriage driven by the said V\, in a hostile 
manner, and thereby forcibly detaining 
him, the said V.. in the public highway 
against his will " : Held, that the con
viction was bad in stating the detention 
as a conclusion, and not as part of the 
charge, which, as shewn by conviction, 
was merely standing in front of the horses, 
and did not amount to an assault. Re- 
G IN a v. McEllioott, 3 « > lx. 535.

21. Evidence of Subsequent Conduct.]—
Upon the trial of the prisoner, a school 
teacher, for an indecent assault upon one 
of his scholars, it appeared that he forbade 
the prosecutrix telling her parents what 
had happened, and they did not hear of it 
for two months after the prosecutrix had 
given evidence of the assault, evidence 
was tendered of the conduct of the prisoner 
towards her subsequent to the assault : - 
Held that the evidence was admissible 
as tending to shew the indecent ’quality
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of the assault.and as living in vITvvt a part 
or continuation of the same transaction 
ns that with which the prisoner was charg
ed. By the majority of the court :— 
The evidence was properly admissablc as 
evidence in chief. Regina v. Chute, 40 
V.C. R. 555.

22. Firing Pistol.|—'To discharge a pis
tol loaded with jniwder and wadding at a 
person within such a distance that lie 
might have been hit. is an assault. It 
was held, here, that there was sulficient 
evidence of the prisoner having done this, 
and a conviction for assault was upheld. 
Regin i v. Cron an, 24 U. C.C. P. 106.

23. ndecent Assault — Limitation of 
Time — Sec. 260.]—On a charge of in
decent assault committed on an adult 
female, where the complainant allowed 
considerable delay to intervene before 
laying the charge, it would under some 
circumstances warrant an inference that 
the prosecutrix had consented to til 
assault. R. v. Smith. VC. C. C.21.

24. Indecent Assault Attempt to , 
Carnally Know Female Under Four
teen Years — Corri migration Code 
Sec. 250-085.]—Defendant was charged 
with having attempted to have unlawful 
carnal knowledge of a girl under fourteen. 
The child was about seven years of age. 
and the Court considered she did not com
prehend the nature of an oath. The un
sworn testimony of the girl was however
n ceived. The mot In i- of 1 he child was 
also called and testified that she left the 
defendant alone with the child, while she 
herself went to church : that on her return 
the house was locked, and she found the 
child on entering, asleep on a lounge and 
awakening her. noticed her eyes were red 
and 'lv looked frightened. Later the 
child made a statement to the mother 
similar to the evidence given by her as to 
the assault :—Held, that the evidence in 
support x\:is not such material evidence 
implicating the accused as was required 
by sec. 685 of the Code to warrant a con- | 
v let ion. Held, further, that the evidence 
disclosed the offence of common assault, 
in regard to which the child’s evidence 
was receivable under sec. 25 of the Canada 
Evidence Act which sec. did not require 
the same degree of corroboration as sec. 
686 "i the Code. The fact that the de
positions disclose a mire serious offence 
than that on which accused was commit

ted for trial, does not necessarily take the 
case out of the jurisdiction of tne County 
Court Judge, where the prisoner consents 
to speedy trial. R. v. I)e Wolfe, V C. 
C. C. 38.

26. Indecent Assault Time of Mak
ing Complaint — Delay — Evidence 
of Child — Code Sec. 259.]— Accused 
was charged with having committed an 
indecent assault u|hui a girl under the age 
of fourteen years. The child was seven 
years of age and gave her evidence under 
oath. No complaint had been made by 
the child to her mother until ten days 
after the assault.: Held, that evidence 
of the complaint having been made is not 
necessarily inadmissible because it was not 
made immediately after the commission 
of the offence ; there is no fixed time 
within which such a complaint must be 
made ; in some casts the delay of two 
days might be unreasonable, while in 
other cases a fortnight’s delay might not 
be unreasonable ; much depends uinm 
the special circumstances of each case. 
Where the evidence shewed that the child 
was of such tender years that she had not 
sufficient realization of the serious nature 
of the offence, and therefore was not 
affected by that indignation and sense of 
wrong which would naturally lead to 
making a complaint, a delay of ten days 
was held not to render inadmissible evi
dence of complaint having been made. 
R. v. Barron, 9 V. (’. C. 196.

26. Indictment, Form of.] An indict
ment as follows: ‘‘That 1>. 1). . . . in 
and upon one V.. did make an assault, 
and .... the said ('. did then beat, wound 
and ill-treat, thereby occasioning to the 
sail! (’. actual bodily harm and other 
wrongs to the said (’. against the form of 
the statute,” etc. Held. 1. To lie an 
indictment for an assault occasioning 
actual Imdily harm. Regina v. Drain,

27 Indictment for Manslaughter.] Un
der ('. S. ('. c. 99, s. 66. there can be no 
conviction for assault unless the indict
ment charges an assault in terms, or a 
felony necessarily including it. which 
manslaughter is not. Where, therefore, 
the indictment was not for manslaughter, 
in tin- form allowed by that Act,charging 
that defendants “ did feloniously kill and 
slay” one D.: Held that a conviction 
for assault could not be sustained. Re
gina v. Dinuman, 22 U.C. R. 288.
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28. Indictment for Murder.] -Held, fol
lowing Regina v. Bird, 2 Den. C. C\ 94, 
and Regina v. Phelps, 2 Moo. C. C. 240, 
that on an indictment for murder the pris
oner cannot he convicted of an assault 
umler 32 & 33 Viet. e. 29, s. 51. Reuina 
v. (Iankh. 22 ('. P. 185.

29. Indictment for Murder.]—On an 
indictment for murder in the statutory 
form, not charging an assault, the 
prisoner, under 32 «<: 33 Viet. c. 29 
s. 51, cannot he convicted of an assault ; 
and his acquittal of the felony is therefore 
no liar to a subsequent indictment for the 
assault. Reuina v. Smith, 34 R. 
552. But in this case there could have 
been no conviction for the assault, because 
the evidence upon the trial for murder 
shewed that it did not conduce to the 
death. In.

30. Indictment for Rape - Finding
OF (iüILTY FOR ASSAULT - STATUTE OF 
Limitations.]—On an indictment for 
rape, the accused may be found guilty of 
tlie lesser charge of common assault ; 
notwithstanding the time limit has ex
pired in which an information for assault 
might have been laid as a summary of
fence. since section 841 of the Can. (’rim. 
Code limiting the time in which an inform
ation can he laid “ in the case of any of
fence punishable on summary conviction,” 
applies oidy to the proceedings under the 
summary conviction clauses of the Code. 
R. v. Edwards, 2 C. C. C. 96,29 0. R. 457.

31. Indictment for Shooting With In
tent.]—Upon an indictment for shooting 
with a felonious intent, the prisoner, if 
acquitted of the felony, may be convicted 
of common assault. Regina v. Cron an. 
24 V. C. C. P. 106.

32. Insult.] -The defendant was con
victed of having unlawfully assaulted the 
complainant, who was the daughter of 
the convicting justice, where the only 
evidence was, that the defendant had, in 
company with one S., gone to the com
plainant’s house at the hour of about ten 
o’clock p.m., and S. had knocked at the 
door and told the complainant that he 
desired to introduce the defendant, where
fore the complainant replied that they 
had come to insult her, and that she would 
have them lx>th arrested in the morning : 
—Held, that there was no evidence of an 
assault, and the conviction must he «plash
ed. Regina v. Langford, 15 O. R. 52.

33. Insulting Language and Menaces.]
—Sci. fa. upon a recognizance to keep the 
peace and he of good behaviour towards 
Her Majesty and all her liege subjects, and 
especially towards H. M., charging an 
assault and breach of the peace. For the 
Crown a judgment of the Court of Quarter 
Sessions was proved, affirming a convic
tion of defendant before magistrates on a 
charge of assaulting H. M. “by using 
insulting and abusive language to him in 
his own office, and on the public street 
and by his using his fist in a threatening 
and menacing manner to the face and 
head <>i thr said II. M." : Held, suffi
cient proof of a breach of the peace. Held 
also, that defendant was properly con
victed, for the offence charged amounted 
to an assault. Regina v. Harm eh, 11 U. 
(ML 555.

34. Malicious Wounding — Misdemean
or — Form of Conviction — Punish
ment.]—On motion to discharge prisoner 
on habeas corpus on conviction before a 
Police Magistrate, the conviction charged 
that the prisoner did “ unlawfully and 
maliciously cut and wound one Mary 
Kelly, with intent then and there to do 
her grievous Iwnlily harm” :—Held, that 
the addition of the words, “ with intent 
to do grievous bodily harm,” did not 
vitiate the conviction, and that the prison
er might be lawfully convicted of the stat
utory misdemeanor of malicious wound
ing. Held, also, that imprisonment at 
hard labour for a year was properly award
ed under 38 Vic., ch. 47. Regina v. 
Boucher, 8 P. R. 20.

35. Mens rea — Grievous Bodily 
Harm - Code Sec. 241-242.1 -The ac
cused was indicted “ for that he did, etc. 
with intent to disable .... unlawfully 
wound .... by shooting at him with a 
loaded gun." The verdict returned was 
'• guilty without malicious intent.” The 
accused was convicted thereon of the of
fence of inflicting grievous bodily harm 
under sec. 242 of the (’ode ; and the jury 
had been instructed that if they concluded 
the intent to disable was disproved they 
might find a verdict of guilty under Code 
sec. 212. : Held, <>n appeal to t he Supreme 
Court of Canada that the verdict amounted 
to an acquittal. ( Reversing 9 C. C. C. 
53.) Slaughenwhite v. The King, 9 
C.C C 173. 86 S C IL 807.

30. Necessary Allegation - Grievous 
Bodily Harm.] — An indictment under
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the Act 12 Viet. c. 29, for causing 
grievous bodily harm, must allege the 
offence to have been committed “ malic
iously ” in the words of the Act. It is 
not included in the word “ feloniously.” 
Reoin\ \ Jope, 3 All. X. B. R. 161.

37. Occasioning Bodily Harm. — Mode 
of Trial.]—The offences which are to be 
tried in a summary way without the inter
vention of a jury, and which are specifi
cally enumerated in section <»<> of tin1 
Noiih-West Territories Act should betaken 
to cover all lesser offences included therein, 
and under such Act a charge of assault 
occasioning liodily harm is to lie tried by 
a Judge without a jury. Rex v. Hos- 
tetteu, 7 C. C. C. 221, 5 Terr. L. It. 363.

38. Power to Convict of Common As
sault Under Crim. Code 262.]—Though 
the information is for an assault occasion
ing liodily harm, an indictable offence un
der sec. 262 of the Code, the magistrate 
under sec. 713 may convict of common 
assault, as the offence under sec. 262 
includes a common assault. Rex v. 
C001.IN, 8 C.C.C. 157, 36 X. 8. R. 510.

39. Quarter Sessions.] -The Court of 
Quarter Sessions has power, in the case 
of an assault, to pronounce a sentence of 
fine and costs of prosecution, and imprison
ment in case of default. Ovens v. Tay
lor. 19 C. P. 49.

49. Reducing Charge — Certificate 
01 Justice kb Bar to (Jivil Aceion 
Jurisdiction.]—Justices of the Peace 
have not of their own motion jurisdiction 
to reduce a charge of wounding with in
tent to do grievous bodily harm, to one 
of common assault, in order that they may 
proceed to dispose of it in a summary way. 
and a certificate of the justice as to dis
missal of the charge, is not a bar to a 
subsequent civil action in such a case. 
It is must important ill eases of this kind 
to insist upon the principle that the right 
of Justices to adjudicate be confined 
within the limits of the information. The 
mere presence of the party aggreived as a 
witness, at the hearing of the charge be
fore the Justices, where the complaint was 
laid by a peace officer, does not constitute 
such an acquiescence in the hearing as 
would amount to an election on his part 
to proceed summarily before the magis
trates. It is only where he has elected

to proceed summarily, that the civil 
remedy is affected by the statutory bar. 
Miller v. Lea, 2 C. C. C. 282. 25 A. K 
138

41. Revenue Officer — Breaking Open 
Building - Justification.]—By the 
Revenue Act, 11 Viet, c. 2. a revenue 
officer is authorized to enter any building 
wherein he shall have cause to suspect 
smuggled goods to lie concealed, provided 
that before entry, information on oath 
shall be given to a justice of the peace, that 
such officer has reasonable cause to suspect 
such goods are concealed therein, and that 
such justice shall go with the officer to 
such building, and authorize him to enter 
and search for goods, and if the doors be 
closed and admission denied, then, after 
first demanding to lie admitted, and de
claring the purpose of the entry, it shall 
be lawful for the justice to direct the 
officer to enter the building ami search 
for goods. Held, that i" justify the 
breaking open a building there should 
have been, first, a written information on 
oath ; and, second, the actual presence 
of the justice at the breaking ; his being 
near t<> the place is not sufficient. Re
gina v. Walsh, 2 All. 387 (X.B.R.)

Not opening a building after a proper 
demand, is a sufficient denial within the 
Act. If the breaking open is unlawful the 
officer cannot justify the seizure of smug
gled goods found within the building. 
Semble, that an order to enter, given to a 
police officer present with the revenue 
officer, would lie sufficient, and that he 
would be presumed to be acting in aid. 
1 BID.

42. Riot and Assault.] —Defendant was 
indicted for a riot and assault, and the 
jury found him guilty of a riot, but not of 
the assault charged : -Held, that a con
viction for riot could not lie sustained, 
the assault, the object of the riotous 
assembly, not having been executed, 
although the defendant might have been 
guilty of riot or joining in an unlawful 
assembly. Regina v. Kelly, 6 C. P. 372

43. Shooting with Intent — Justifica
tion — Questions for Jury — Mis
direction.]— The defendant, who was 
employed as watchman and epecial 
constable, was in the act of arresting 
P. for committing a disturbance, when 
he received a blow from behind which 
cut his head. Turning he saw M.
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immediately behind him, ami, supposing 
him In In* tin- person hy whom the 
hlow xvas struck, tiinl In arrest him. 
M. mil axxay lollowi«il liytlie ilvfviiilanl. 
who h:nl in his Imml 11 small slick. 
Near the sinlion of which the ilefciuliinl 
was in eluirge, this slick was wresleil 
from him hy K. I*., who hail follownl 
with a er of others, and, in I lie
disturbance which followed, during xx liieli. 
according lo the defendant. one of the 
persons present raised a slick in a 
menacing manner and threaten'd h» 
smash his hrains out. the defeiidr.nl 
drew a revolver and tired two shots, 
one of which struck I!. I*. Held, setting 
aside the coin id ion of the défendent 
fm shooting with intent to do grievous 
Imdilv harm, that it was misdirection 
on the part of the trial Judge to 
charge the jury that there was 10 con 
celled attack upon the defendant, and 
no assault at the lime the shots were tired, 
that the assault was over, and that 
those present were not within strikii g 
distance, these being ip estions for the 
jury The assault upon the defendant 
having I ecu admittedly committed with 
out proxocalion, the ipieslions for the 
urv xverc : < I > wild her the defci «la lit
i:u) any intention of causing bodily 
harm, and if not. (2) wild her he used 
ai x more force Ilian was 1 ecessvry : Held, 
fuit her. that under the Code, s •*». 
defendant being justified, if the force 
used by him was not meal t lo cause 
death, or grievous bodily harm, or xv.- s 
no more 1 han xvas necessary for the 
purposes of self defence, Would have 
enabled the jury to tii i| for the ilcfoii 
dai I l in trial Judge erred in charging 
the jury that there mist be evidence 
that the defendant could not otherwise 
ireserxe himself from death or grievous 
Midilv harm. Krx v. Hmm. tti V S 

Heps* 117

11 Summary Conviction.) On motion 
to ijiiash a «111 tv id ion bv txxo justices of 
the Countv of Norfolk for an assault : 
Held. I. that stating llieotTeiU'e to have 
been committed at defendant's place in the 
Toxvnship of Townseml xvas sufficient, 
for C S. I".(' c. .1. s. I. ss. 37. shews that 
township to be xxitliiii the county; 2. 
'I’hat it xx as unnecessary to shew on the 
face of the convict ion that complainant 
prayed the magistrates to proceed sum
marily. for the form alloxvod by (’. S. (’. 
c. 10.1, s. fill, was followed, ami if there

xvas no such rei|iiesl. ami therefore no 
jurisdiction, it should have been sliexvn 
bv affidavit ; ,1. that it xxas clearlv no 
objection that the assault xvas not alleged 
to be unlawful. It Ko 1 n a x Su xxx. 2.1 
l". C. It. 010. It had been previously held 
that the prayer for summary jurisdiction 
should appear on the fuel of the informa
tion. lx to Sxvitzkii x\i> Mi l\i 1 . 0 
I. J. Jiili

4fi. X conviction for a common assault 
adjudged payment of a line ami costs, 
and in default imprisonment : Held, 
good; and that it xvas not necessary to 
order that a distress xx arrant to compel 
i.'iymeiit be issued before imprisonment. 
IIkoina x Smith. 10 I t’. It. 442.

40. Summary Trial IYmhiixikvi
.1 VlttShHTTOX OK MxiilSIlIXII. | Meld, 
per ( ira ham, K.J.. that a |silice magis
trate trying by coiwnt a person accused 
under se«*. 241 of the Code has the same 
|*oWcr to punish as a Judge of Sessions in 
Ontario trying a similar case on indict
ment Held |N»r Toxviiseml, J.. that a 
magistrate trying by consent a person 
licensed under Code sec. 241, had not juris
diction to iinposi* a line and in delimit 
imprisonment for live months as under 
sec. 2tlfi only line or imprisonment can be 
ini|Htscd m the first instance ; the see. S72 
ibi provides the machinery to carry out 
the line, hut limits the imprisonment to 
three months. |{. v. IIaxxkh. ti 
•MM ...

17. Suspension of Civil Right of Action.)
1*0 an action for assault and battery 

defendant pleaded that before action 
brought the plaint ill" laid an information 
before a magistrate, charging defendant 
with _ feloniously, etc., xvoumling the 
"ilaintiff with intent to do him grievous 
•oilily harm, thereby charging the «le- 

femlant with felony ; that defendant xxas 
brought la-fore the magistrate, and com
mitted for trial, which had not yet taken 
place ; that the subject of both the civil 
and criminal jirosi-cution xvas the same, 
and that the plaintiff's civil right of action 
was suspended until the criminal charge 
xvas <lis|Hiscd of : Held, plea good, ami 
an order xvas accordingly made staying 
the civil action in the meant inn*. Tay
lor V. Mti'ULLOVUII, K <). 1{. .'toil.

6
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IN. Teacher and Pupil Chimin m. 
Col»: Pvnihhmknt l!\« i:ss.| Tin*
Criminal Code. s. 55. authorizes parents. 
|N>rHoiiH in 1 lie place of 1111 renth. school 
masters. etc . to use forvv I»y way of 
correction towards any child, etc., under 
his care. “ provided such force i* reason 
ahlc under the circumstances." hut by 
s. 5N. •• everyone hy law aiitliori/ed to use 
force is criminally responsible for any 
excess." The defendant. a teacher in one 
of the public schools, was charged In-fore 
a magistrate with assaulting, heating, and 
ilhising .1 (».. one of the pupils under his 
care, and w as aconit ted on t lie ground 1 hat 
t here was no c\ ideiiee of malice on Ins part 
or of permanent injury to the child 
Held, that the only «piestion properly be
fore the magistrate was whether the pun
ishment was reasonable in the circum
stances, or in other words, whether there 
was excess : Held, that there i> no war 
rant in the Code for the test applied in the 
American ease of State v. I'eiidergrass.

I \m I >.. ÎW5, and adopted bx hi 
magistrate, that it i< necessary for the 
prosecutor to prove either that the person 
inflict ing • he punishtnet " .1 act tinted 1 >) 
malice or that his act resulted in perinan 
ent iniurx to the child Hkx x Cm i
21 c. L. I; On \ 1 :<.*» ; au \ s u,.ps

-l!l. Trespasser Kk.kvhai 10 I>ki*\ui\) 
X trespasser upon land of w hich another 

is in peaceable |msaessinii cannot be con
victed of an assault under see. 5,'t of 
('rim. Code. INtl‘2, merely because lie re
fuses to leave ti|»on the order or demand 
of the other : and the latter part of tIn
sect ion does not apply until there is an 
overt act on the part of the person in 
iwissession towards prevention or reniox 
ill. and an overt net of resist cnee on the 
part of the trespasser. A verdict. therefore, 
against the defendant for malicious prose
cution in charging the plaintiff before a 
magistrate with an assault, where the 
plaintilT had merely refused, oil the de
mand of the defendant, to ipiit the pre
mises ii|mui which he was trespassing, was 
held to be right. PocKKTT v. Cool.. II 
Man. I.. It. .‘H I

See Kkoina v. I’ikk. 12 Matt. L. I{. 275.

See also ApI'KAI, -CkhtIoKAIU -Von- 
VICTION - (illIKVOVH HoDII.Y HaUM —
Indictmknt.

ATTAINDER.

I Estate of Traitor.] The estate of a 
traitor, concerned in the rebellion of |N.'t7, 
and who accepted the lieiielit of the prov- 
vineial statute, I \ ic. ch. III. is at once by 
such acceptance as much vested in the 
Crown under the operation of tin- :U 
Henry X III ch. 20, sec 2. without office 
found. .1- aftei \\ mis Semble, I hat t he 
wile of an attainted traitor, remaining 
in jsissession of her husband's land, 
cannot defeat the recoverv of a plain
tiff in ejectment (the purchaser at sher
iff's sale, in an action brought against 
the traitor ii|hui a bond entered into 
before his attainder), by setting up, 
under tin- attainder, a title by forfeiture 
in the Crown, which the Crown had fore- 
borne to aoerl. Dot-: n. (In 1 i>eii: v 
XX ixiin. 5 l . C II. I.T2.

2 Grant of Governor Under His Seal- 
at-Arms I’oxxi.h ok \n Iniuxn Ciiikp 
10 Ait as xn Aiik.vt mu tiik Tuiiu:
I'oXVKH OK CoMXIISHloM KS OK I u|{KKI I'KII
r.S'lATKH 51» (ÎK.O III. III. 12 Ix- 
Ql ISITION X oil» Koll XX XNT oK ('KIM XINTY 

Uksvuictiox in Cowk.yanvk. Mkxn-
INil OK 1*1111 Xsl " Molli Oil I.KSS."]

X grant of lands in I7SI, by tin- then 
Governor of tin- Province of tjnelwe, 
etc . lllidci his seal at -arms, to the Xlo- 
h:ixx k Indians and others, conveyed no 
legal estate : lust, as not being by letters 
patent under the great seal ; secondly 
for xx.-uii of a grantee or grantees capable 
of holding. Held. also, that the mer ■ 
fact of a chief of an Im.i.in tribe assum
ing to act as a duly uthori/.cd agent.in 
the name and on behalf of the tribe, 
shewed no power in him so to act ; and 
therefore, that a lease, signed by him as 
agent. etc . conveyed nothing. Xml con
sequently, that such lessee had no estate, 
w liicli. on his being subsequent IV attainted 
of high treason, could be forfeited to the 
Crown, and x est in the commissioners 
of forfeited estates, under 51» Cm. III. 
eh 12 P ho ugh i ■> t he .‘t.'t Hen XIII
eh. 21». the Crown, in ease of attainder 
for high treason, xvoiild be deemed ill 
actual |tossc*sinn without any inquisition 
of ollice, yet such Iambi only wmiltl vest 
in the commissioners under 51» Cm. III. 
ch. 12, as should lie fourni by an inquisi
tion to lie vested in the Crown, and there
fore no more land could possibly pass by 
a deed from the commissioners than the
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inquisition had found tin* traitor seized 
of. And livid, that the inquisition could 
not support the conveyance which the 
commissioners made ; for it referred to 
nothing which could possibly supply proof 
of identity and the commissioners were 
not warranted in going beyond the inquis
ition and, semble, that the inquisition 
was void for want of certainty. 1)oe d. 
Sheldon v. Ramsay, 9 U. ('. R. 105.

Statute Passed Reversing Attainder Ex
cept as to Lands Already Forfeited and 
Sold — Effect of, on Proof Required 
from Parties Claiming Under the 
Traitor — Mere Date of Will Being 
Thirty Years Old. Not Sufficient to 
Dispense with Proof — Id & 14 Vic. 
cm. 63.] -A statute was passed reversing 
the attainder of A. S., and taking away 
the forfeiture wrought thereby, so far as it 
might affect such portions of this estate 
as had not liven already declared forfeited, 
and been sold under authority of law, 
and vesting such estate in those who could 
daim it it lie had not lieen attainted ; 
provided always, that nothing in the Act 
contained should affect any property sold 
or conveyed by the Commissioners of For
feited Instates, or any public officer acting 
for the Crown in that behalf ; but that 
such property should remain as if the Act 
had not lieen passed. In the preamble it 
was recited tnat part of the estate had 
been taken u|xm inquisition, and seized 
by the Crown. Held that the plaintiffs 
claiming as devisees of A. S. must shew, 
as part of their case in the first instance, 
that the lands claimed were not part of 
those forfeited and sold. The mere fact 
of the date of a \\ ill being thirty years old, 
is not sufficient, under all circumstances, 
to prove that it is the real age of the writ
ing. even if it comes from the proper cus
tody ; but some proof must be given ol a 
concurrent possession of the property 
consistent with it or of the existence of 
the will for thirty years. I»<>i d 81if 
hens v. Clement, 9 U. C. R. 650.

ATTEMPT.
1. Attempt to Steal — Indictment — 

No Description of Hoods Name of 
Person Attempted to he Stolen from 
Unknown ! Where the name <>i the 
person attempted to lie stolen from is 
unknown to the grand jury it is sufficient 
to state merely tnat the crime has been
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committed against a |>erson to the jurors 
unknown, nor is it necessary to specify 
any goods. Regina v. Taylor, 5 (\ C. C. 
89.

2. Summary Trial — Conviction of 
Vi 11 mpt Jurisdiction.) The prisoner 
having elected for summary trial I adore a 
magistrate of picking the pocket of a 
woman and having on the evidence been 
convicted of having attempted to pick 
the pocket, it was held on trial that having 
assented to be tried summarily for what
ever offence he might propvrly lie found 
guilty of upon said charge, he was properly 
convicted of the attempt. Rex v. Mor
gan. (No. 2), 5 ('. 272. 2 O. R.
413, 3 (>. It. 356.

AUTREFOIS ACQUIT.
1. Autrefois Acquit.| The prisoner be

ing indicted under ('. S. U. (’. e. 98. and 
charged as a citizen of the United States, 
was acquitted on proving himself to lie a 
British subject. He was then indicted as 
a subject of her Majesty, and pleaded 
autrefois acquit : Held, that the plea 
was not proved, for that by the statute 
the offence in the case of a foreigner, being 
insufficient as against a subject ; and the 
prisoner therefore was not in legal peril 
on the first indictment. Regina v. Ma- 
orath, 26 U. C. R. 385.

2. Autrefois Acquit —Plea of.]—Where
a person is indicted for an offence and ac
quitted, he cannot lie again indicted for 
the same offence, if the first indictment 
were such that he could lie lawfully con
victed on it. It is not necessary that the 
two offences should lie expressly or by 
name the same in both indictments If 
the offence in the first indictment on which 
an acquittal has been found, is a lower 
one, and is included in that set out in the 
second, or if it lie a higher one, and in
cludes the offence set out in the second 
indictment, the plea <>i autrefois acquit 
must lie given effect to. Such a plea is 
not supikirted to a plea of |>erjury in 
swearing on oath as to identity prescribed 
by ! le Dominion Elections Act, by pro
ducing a record of acquittai on a previous 
charge of personation in regard to the 
same matter. Such a previous acquittal, 
however, would entitle the accused to 
raise the common law plea of res judicata 
as I let ween the Crown and the accused. 
R. v. Quinn. 10 412.
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AUTREFOIS CONVICT.

Onus of Proof - Time stated in Con
viction not Sufficient.]—When* the 
offence in alleged to have taken place 
within the period named in a former con
viction, the onus is on the defendant to 
prove that the two charges an* identical ; 
and the mere fact that the days between 
which the defendant was charged with 
keeping liquor for sale were included in the 
times stated in the conviction for selling 
does not sustain a defence of autrefois 
convict, l’.x faute Flannioan, 5 (’. C. 
C. 82, 34 N It. It. 577.

BAIL.

1. Acknowledgment — Kstueat 
Wit it of Fieri Facias and Capias.]— 
A recognizance of hail is taken in open 
court by the clerk of the court addressing 
the parties, being then before him in open 
court, by name, and stating substance of 
the recognizance; and the verbal acknow
ledgement of the parties so taken is quite 
sufficient without more. 2. In this case 
a recognizance was drawn up which stated 
that the principal and sureties personally 
came before tin- clerk <>i assise, in open 
court, and acknowledged in open court 
before the clerk of assize. As a matter of 
fact the parties actually came before the 
court, and properly acknowledged the debt 
to the Crown in open Court :—Held, that 
the reeogizanee should have stated that 
the parties personally came before the 
court, and that the recognizance was taken 
and acknowledged in open court : and the 
name of the clerk should merely have 
been subscribed to it ; but the errors 
made in drawing it up were not sufficient 
to avoid it. 3. Notice to the sureties of 
the recognizance is not necessary where 
it is taken as and where this one was. 
•! The provision <•!' R. 8.C. c. 1To. ss. i<> 
and 11, and R. S. O. 18S7, c. 88, ss. 7 and 
8, requiring the written order of the Judge 
for the estreating or putting in process of 
a recognizance, applies only to recogni
zances to appear to prosecute, or to give 
evidence, or to answer for any common 
assault, or to articles of the peace, and 
does not to a recognizance such as
the one herein question, whereby the bail 
became l>ound for the appearance of their 
principal to stand his trial upon an in
dictment for conspiracy. 5. The estreat

roll was sufficiently signed by the clerk 
when he signed the affidavit at the foot 
of the roll. 0. It is no part of the duty of 
the clerk in making up the roll to instruct 
the sheriff as to what dis|*isition he is to 
make of the money therein mentioned 
when collected and where the clerk, mak
ing it up stated it to be make in accordance 
with a Provincial statute, and also with 
two Dominion statutes, thus leaving it 
uncertain whether the moneys were to be 
paid over to the Provincial treasurer, or 
to the Dominion Minister of Finance : 
Held that the words so used were sur
plusage, and did not affect the validity 
of the roll, and should lie stricken out. 
7. The estreat roll, as drawn up, stated 
that it was a roll of fines, issues, amercia
ments, and forfeited recognizances, set, 
imposed, etc., and contained the names 
of the parties, residences, etc., with the 
amounts for which the bail were bound, 
filled in under the heading " amount of 
fine imposed —Held, that the roll suf
ficiently shewed the recognizance to have 
been forfeited, and that it was fairly 
entered and extracted on the roll as a 
forfeited recognizance. S. Held that the 
proceedings to collect the debt due to the 
Crown under the recognizances, were civil 
and not criminal proceedings, and were i" 
lie regulated by R. S. (). 1887, c. 88 ; 
and the writ of fieri facias and capias issued 
in this case following the form given in 
the schedule to the Act, was not open to 
any objection. V. Held, that, under the 
circumstances set forth in the affidavits, 
the Court would not be justified in releas
ing the bail from their liability. Re 
Talbot’s Bail, 23 O. R. (15.

2. Affidavit Recognizance.]—Where 
the affidavit accompanying a recognizance 
filed on a motion for a rule nisi to quash a 
conviction did not negative the fact of the 
sureties in any other matter, and omitted 
to state that they were worth $100 over 
and a I Hive any amount for which they 
might be liable as sureties, it was held 
insufficient. The rule in force as to re
cognizances prior to the passing of the 
Criminal Code is still in force. Regina 
v. Robinet, 16 P. R. 49.

3. After Commitment for Trial.]—A 
Judge who has committed a prisoner for 
trial for perjury under R.S. C. c. 154, s. 
4 [a], is not thereby functus officio, but 
may subsequently admit the prisoner to 
bail. In he Vktuh M. Ruthven, 6 
B.C. R. 115.

5
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I. Application for Bail by Prisoners Com
mitted for Murder - Delay ok Thial.] 
—On nn application by prisoners in cus
tody on a charge of murder, under a cor
oner's warrant, to l>c admitted to hail, it 
ia proper to consider the probability <>i 
their forfeiting their hail if they know 
themselves to he guilty. Where in such 
case there is such a presumption of the 
guilt of the prisoners as to warrant a 
grand jury in finding :i true bill, they 
should not he admitted to bail. The fact 
of one Assize having passed over since the 
committal <*i the prisoners, without an 
indictment having l>cen preferred, is in 
itself no ground for admitting them to 
bail. The application is one to discretion, 
and not of right. the prisoners not having 
brought themselves within 31 Call. 11 
cap. 2, sec. 7. by applying on the first day 
of the assize to be brought to trial. Re- 
ciiNA v. Mullady, 4 P. 11. 314.

6. Benefit of Statute — Custody. |
A person admitted to bail is constructively 
in gaol, and he is entitled to be released 
from this custody as from an imprisonment 
in the case where a statute contains cer
tain beneficial provisions in reference to 
icrsons committed for trial. Regina v. 
i. ». Camekon, i r.r.r. mo.

ti. Committal of Witness for Perjury 
Will l III It Jl DO! Ft NCTU8 l lPPICIO.1 
A Judge after ordering committal of a 
witness for perjury is not thereby functus 
officio, but may admit prisoner to bail. 
F.x parte Ruthven, ti ». C. R. 115, 2 
C.C.C. 39.

7. Common Law Offence — One Just
ice.] -One justice of the peace may admit 
to bail where the offence is one at com
mon law not provided for by the Code. 
Rex. v. Cole, ft C.C.C. 330, 3 O. It. 
389.

S. Consideration of Amount of.| The
test which is to govern the discretion of 
the Court on application for bail, is the 
irobability of accused appearing to stand 
lis trial. The Court will be guided by a 

consideration of the nature of the crime 
charged,the severity <>i the punishment, 
and the probability of conviction. R. v. 
Gotteriedson, 19 C.C.C. 239.

9. Copies of Information, Examination, 
Etc., How Certified — Con. Stat. cap. 
102, h. 63.]—Held, that where a prisoner
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makes application to a Judge in Chambers 
to be admitted to bail to answer a charge 
for an indictable offence, under Con. stat. 
Can. cap. 102. s. 63, the copies of inform
ation, examination, etc., may be received 
though certified by County Crown Attor
ney and not by the committing Just ice. 
Regina v. Chamhkrlain, 1 C. L. J. 167.

10. Determining Amount of.| In com
mittals for trial for violation of the Dom
inion Elections Act, 1900, where there is 
not only charges of the accused fleeing to 
avoid punishment, but that bail may lie 
intentionally forfeited to avoid scandal, 
substantial bail must be required. The 
Queen v. Stewart, 4 C.C.C. 131.

11. Estreat — Certificate of Non- 
Appearance — Endorsement ok on 
Recognizance.]—The sureties applied to 
vacate the estreat of the recognizance of 
bail, on tin- ground that the endorsement 
of the certificate of non-appearance was 
not done in pursuance of sec. S89 of the 
Code. Held, that [hail having been given 
in January. 1897. and the application was 
not made till January, 190ft] there bad 
been a great delay in making the motion, 
that the objection must be a substantial 
one to prevail ; that the endorsement was 
in substantial compliance with the Code, 
and it was sufficient for the magistrate to 
initial the indorsement. R. v. May, V 
C.C.C. ft‘29.

12. Estreat of Motion to Vacate.]
Where there is alleged to have been

some understanding entered into, of which 
the sureties were not cognizant, relative 
to matters extrinsic to tin- record, and 
the allegation is met by conflicting af
fidavits by the magistrate and county 
attorney, and the record is in conformity 
with the < 'ode practice, the < 'ourt w ill not 
interfere in a summary way to vacate the 
eel real. R. v. Bole, 9 C. C. ( 600.

13. Extradition Discretion of Com
mission to Allow Rail.]—Without decid
ing whet her the extradition Commissioner 
has power to admit a prisoner to bail, 
it should not Ik- granted under ordinary 
circumstances either prior to or pending 
the adduction of evidence though it would 
be otherwise if after repeated demands 
the complainant failed to produce any 
evidence or if that offered was unsatis
factory. United States v. Weiss, 8 
C. C. C. 62.
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14. Forgery.] A prisoner charged with 
forgery in Canada was arrested and sur
rendered by tlie government of the Cnited 
Staten tinder the Ashburton Treaty. Up
on application for hail on the ground that 
there was no evidence of the corpus delicti:

Held, that the surrender of tne prisoner 
by tlie United States government was 
sufficient evidence. Reqina v. Yan- 
Ar.itii an. 4 U.C.U. P. 288.

If». Grounds for Admitting Criminal 
Prisoners to Bail Pkohahii.ity or the 
Pkihonkm Appeaiuno to Take His Triai. 
—Arson.] The guilt or innocence of 
prisoner not the question to decide on 
application foi hail on a criminal charge 
The seriousness of the charge, the nature 
of punishment and evidence, and probabil
ity of prisoner’s np|>enring to take his trial 
are the important questions to he con
sidered. Held, when it is shewn prisoner 
at temped to bribe the constable to allow 
him to escape, the probability of his ap
pearing to take his trial was too slight for 
the Judge to order bail. Bail refused, 
although it was some months before a 
criminal court competent to try the case 
would sit. Reqina v. Byrnes, 8 L. J. 70.

10. Habeas Corpus.)—Prisoner applied 
for a writ of habeas corpus to be admitted 
to bail : .Held, I. That in respect to 
indictable offences which were felonies 
prior to the Code it is discretionary with 
the Judge or Court to grant or refuse bail, 
but in respect to indictments which were 
only misdemeanours before the ('ode. 
the accused is entitled to bail as a matter 
of right. 2. In all cases except misde
meanours the matter of bail rests entirely 
in the sound discretion of the Court or 
Judge, and is not as of right. 3. The 
propriety of admitting to bail for indictable 
offences should be determined with refer
ence to accused's opportunities to escape, 
the of appearing at the trial,
ami not with reference to his supposed 
guilt or innocence. It is proper to con
sider tin- nature of the offence charged, 11s 
punishment, the evidence adduced, the 
character, and standing of the accused. 
4. Where a serious doubt as to guilt arises, 
bail should be granted. Ex parte Fort
ier, Il C.C.C. 191. (j. B. 13 K. B. 231.

17. Jurisdiction of Justice to Grant.] — 
Although a statute may require the pre
sence of three justices to convict of an 
offence, yet one has power to bail the

offender ; ami a second arrest for the 
same charge, by the same complainant, 
before the time appointed for the hearing
i> illegal. Kino v. ( >rr <1 8 724.

18. Manslaughter — Affidavit hy 
('mown Prosecutor that Crime of Mur
der Can be Proved.]—On an application 
for bail on a charge of manslaughter the 
Crown prosecutor made affidavit that lie 
could prove on the prisoner's trial that the 
crime amounted to murder, but bail was 
nevertheless grunted. Hex v. Spicer, ft 
C.C.C. 228.

19. Murder.] Prisoners charged with 
murder cannot be admitted to bail, ex
cept under extreme circumstances ; other
wise, with accessories after the fact. 
Queen v.Murphy, et al..James. X.S.H 158.

20. Murder.] Where the grand jury 
have found a true bill for murder, bail w ill 
generallv be refused. In this case there 
was evidence, if believed, sufficient t<» 
warrant a conviction, and only one assize 
had elapsed without a trial. An applica
tion to admit to bail was refused, and the 
prisoners left to their remedy under the 
Habeas Corpus Act. Remarks as to con
siderations which should govern the 
exercise of discretion in granting or re
fusing bail. Reqina v. Keeler, 7 V. R. 
117.

21. Refusal by Magistrate.] Held, [Be
fore the passing of Hi Viet. c. 179], that 
magistrates were not liable for refusing to 
admit to bail on a charge of misdemeanour 
in the absence of any proof of malice. 
Conroy v. McKenney, Il V. C. R. 439.

22. Recognizance — Condition of.] 
-The recognizance entered into by the

defendants on the removal of the pro
ceedings from the sittings of oyer and 
terminer and general gaol delivery to the 
Queen’s Bench Division of the High Court 
provided that they should “ appear in this 
court and answer and comply with any 
judgment which may be given upon or in 
reference to a certain indictment, etc., or 
upon or in reference to the demurrer to 
such indictment, and plead to said indict
ment if so required." Semble, that the 
practice and procedure before the Judica
ture Act should be maintained in its en
tirety ; though possibly it might be varied 
by agreement. By the recognizance tin* 
defendants had not agreed to vary it,

2973
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but they might thereunder elect to appear 
and to answer to the indictment, or to 
appear and argue the demurrer ; and they, 
being ready to appear and answer tne 
indictment would fully perform the con
dition of the recognizance by so doing. 
Hegina v. Hunting, 7 O. It. f IS.

23. Rescinding Order.] Where a pris
oner charged with felony had been ad
mitted to lia il iijxin an order of a Judge, 
and an ion was subsequently
made to rescind such order and t<> recoin 
mit the prisoner, on the grounds that he 
had not been committed for trial at the 
time such order was granted, and that the 
hail put in was fictitious : Held, that a 
Judge had power to make the order asked 
for but the order in this case was con
ditional upon the failure of the prisoner to 
find new sureties within a specified time. 
H ruina v. Mason, 5 1». R. 12'».

24. Right to Bail — Person Commit
ted for Extradition.} The Court should 
be very slow to admit to bail a person 
arrested or convicted for extradition. Re 
Watts. 5 C. C. C. 538, 3 O R. 279.

25. Right of Accused Admitted to Bail 
to Speedy Trial.]—A person accused of an 
indictable offence who has been admitted 
to bail under Code sec. 601 by the magis
trate before whom he is brought for pre
liminary examination upon the charge, 
has a right to speedy trial under Code 
sec. 765 to the same extent as if the magis
trate had committed him for trial under 
sec. 506. Regina v. Lawrence, 5 B. (’. 
R. 160, I C.C. C. 295.

See also Cehtiorari—Justice of the 
Pea ce—R e< •« ionisa nce.

BANKS AND BANKING.

1. Bank Act. -Officials Making False 
Returns Demurrer ] Hank officials 
indicted on the charge of making a month
ly report a wilful false and deceptive 
statement with intent to deceive have 
no grounds for demurrer because the 
indictment does not literally follow the 
words defining the offence as contained 
in sec. 99 of the Hank Act. The indict
ment is sufficient if it contains all the 
essential allegations. Rf.oina v. Weir, 
3 C. C. C. 262.

BASTARDY.

1. Committal to Gaol — Order of 
Filiation — Habeas Corpus.]—Where 
a warrant of commitment under section 
6 of the Bastardy Act. ch. 51, Revised 
Statutes of Canada, directed detention 
until the accused should be “ discharged 
in due course of law,” the accused was 
.lischarged under habeas corpus, the words 
“ in due course of law " being unauthor
ized by the Statute by which the commit
tal was required to lie until an order of 
filiation should lie made or refused. Ex 
parte O’Donnell, 7 C. C. C. 367.

BAWDY HOUSE.

1. Charge of Keeping — Woman Liv
in'. \i "\i i "i>i Se< 195 198.! 
Defendant was convicted of keeping a 
bawdy house. The evidence shewed mat 
the accused lived by herself, and had been 
and was still reputed to be a prostitute.

shewn mat on two different <•<’- 
casions the defendant was visited by two 
different prostitutes, but it was not shewn 
that men accompanied them, or were in 
the house during such visits. Held, on 
motion for habeas corpus that the con
viction must be quashed. Section 195 of 
the Code should be construed as intended 
merely to define the nature of the premises 
within which a bawdy house may lie kept, 
and not as stating what acts constitute 
the keeping of it. R. v. Osberg, 9 C. C. 
C. 180. 15 Man. L. R. 147.

2. Charge of Keeping Placi oi Re
sort for Both Sexes (’rim. Code Sec. 
195-198.1 To constitute the offence of 
unlawfully keeping a bawdy house or 
brothel, it must be shewn to be a place 
resorted to by persons of both sexes, for 
the purpose of prostitution. It does not 
extend to a case where a woman alone 
receives a number of men. R. v. Young, 
6 C.C.C. 43, II Man. L. R. 58.

3. Description of the Offence Vn-
certainty Consent Code Sec. 
195-198-786.] Defendant was charged 
with “ keeping a disorderly house, that is 
to say a common bawdy house, on Al
bemarle Street, etc.” 1. Held per Town
send, J., that the description was sufficient 
under Code sec. 198 as Code sec. 195 de
fine** what the law means by a bawdy house

12
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ami it in not necessary to insert whether 
it was a “house, room, or set of rooms,” 
etc. 2. That the locality was sufficiently 
deseribed as on Albemarle Street, in the 
city of Halifax, it lieing clearly a place 
within the jurisdiction of the Court. 1.
Per Weatherbe, I sec. 195 defines what 
is meant by a bawdy house, and it en
larges the meaning as formerly understood, 
and the said section must he resorted to to 
deserilx* the crime and give the pro|K*r 
notice. 2. Per Weatherbe. J., the option 
of a jury trial as required by see. 780 
ought to Ik* placed before the accused by 
the magistrate before obtaining consent ! 
to a summary trial. II. v. Shepherd, 0 
c.c.c. 4(i*i.

4. Evidence of General Reputation of.)
Whilst upon ;i charge of being an in

mate of a lmwdy house evidence of the 
general reputation of the house has been 
held to be admissible, the proper way of 
proving the charge is by evidence of partic
ular facts. 'I’lie conduct of the inmates 
when arrested, and what they said are not 
improper to Ik* considered. The Queen 
v. St. Claire. 3 0.p. 551. 27 A. II. 
308 20 (\ L T «ce. N 204

5. Indictment — Alternative Pro
cedure by Summary Conviction — 
Code Sec. 198-207-78.1.) Section 198 of 
the Code was not repealed by sec. 207 [j] 
or sec. 783 of the Code. Section 783 [fj 
is pure procedure and enables the offence 
of keeping a common bawdy house to be 
disposed of by a summary trial. Section 
207 and 20S deal with summary con
victions. The different sections give to 
the prosecution an alternative of pro
ceeding before either tribunal. It. v. 
Smith. 9 C. C. C. .1.18.

0. Inmate of. — Depositions on Pre
vious Trial of Keeper Admissible by 
Consent.]—Where upon a charge against 
an inmate of a bawdy house, the accused 
consented that the depositions given on a 
previous charge against the keeper of the 
house, who had been convicted, should be 
read and taken as having been given pro 
and con on the charge against herself, it 
was held that such consent was effectual 
to admit the depositions on the charge 
against such inmate. The Queen v. 
St. Claire. 3 C.C.C. p. 551, 20 Occ. N. 
204. 27 A. It. .108

7. Inmate of — Defective Convic
tion < ’"in. Si. . 7vt 786.] I defendant 
pleaded guilty to a charge of being an 
inmate of a disorderly house, and was 
finded Sou with $6.25 costs. The convic
tion was in form W. W. under Part LV11L. 
and omitted the words ” being charged 
before me the undersigned.M Held i 
A hingle Judge in the North West Terri
tories has jurisdiction to hear an applica
tion to quash a conviction where no writ 
of certiorari has been issued, if the con
viction has been returned pursuant to the 
provisions of the statute in that behalf. 
2. The defendant having been charged

he magistrate with the offence, 
the omission of a statement to that effect 
in the conviction is not a defect which 
renders the conviction void under Part 
LV. It is not required that the forms 
shall be strictly adhered to. II. v. Ames, 
16 C.C.C. 52. 5 Terr. L. It. 492.

8. Keeper of — Summary Trial.]— 
An accused charged in an information as 
the keeper of a disorderly house, that is 
to say, a common bawdy house, cannot 
be tried summarily without consent. The 
Kino v. Keeping, 4 Can. (Tim. Cases, p. 
494, .14 X. S. It. 442.

9. Keeper of — Term of Imprison
ment.) The offence of being the keener 
of a house of ill-fame is an indictable 
offence and a prisoner may be sentenced 
under sec. 198 of the Code to one year’s 
imprisonment, or apparently, under sec. 
34 of Chap. 183 of the Revised Statutes 
of Canada, which is one of the statutes not 
repealed by the Code, to two yean* im
prisonment in the Andrew Merer Reform
atory. The Queen v. Spooner, 4 C. C.

(1 R 161
10. Offence of Keeping Woman Liv

ing Alone Code Sec. 195-8.1 See. 
195 of the Code has not made any changes 
in the law as to what constitutes the of
fence of keeping a common bawdy house. 
One woman living alone, and receiving a 
number of men for the purposes of pros
titution cannot he convicted of keeping a 
common bawdy house. The section mere
ly defines the nature of the premises. 
R i Mxnmx lu r c C. 151, in «>. R. 
30.1.

11. Powers of Magistrate — Fine.]— 
Upon conviction and fine for keeping a 
common bawdy house, the powers of the
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magistrate for enforcing payment of the 
fine are limited to directing imprisonment 
for three montli* (Crim. Code sec. 872 (b) 
though the section of the Code under 
which the conviction was made authorizes 
imprisonment for six months in the first 
Instance instead of a fine. (Crim. Code, 
sec. 258.) Heoina v. Stafford, 1 C. C. 
C. 23».

12. Summary Trial Distinguished from 
Summary Conviction.] -Where a convic- 
t mu of mi inmate of a house <>i ill-fame i- 
made under Part LV. of the Code, the 
trial is a summary trial of an indictable 
offence and not a summary conviction. 
The Kino v. Hokkrts, I C. C. C. 254. 21 
Ucc. X. 314.

See also Conviction ; Disorderly 
Hovsk ; Vagrancy ; Summary Trial.

BENCH WARRANT.

Bench Warrant — Seal.)—A bench 
warrant issued at the quarter sessions, 
tested in open sessions, and signed by the 
clerk of the pence : —Held, not invalid 
for want of a seal. Fraser v. Dickson. 
5 U.C. K. 231.

BIAS.

1. Bias.] —The fact that the magistrate 
is an honorary member of the Women’s 
Christian Temperance Vnion. such mem
bership being merely nominal, is not 
sufficient to disqualify him from sitting 
on the trial of a prosecution of illegal sale 
of liquor. Heoina v. Herrell, I C. C. 
C. 510. 12 Man. L. R. 108. 522

2. Bias — Magistrate Engaged in 
Same Business as Defendant.]—A mag
istrate engaged in the same business as the 
defendant is disqualified to sit or adjudi
cate on the hearing of a charge of selling 
merchandise contrary to a by-law for 
licensing transient traders. Hex v. Lee- 
son. 5 C. C. C. 184.

3. Bias — Magistrate Member of 
Temperance Alliance — Prosecution 
Under Temperani e Act lb as.) 
Prohibition was granted restraining the 
defendants from executing a conviction

made against t he plaint iff under t he( 'anada 
Temperance Act. on it being proven that 
the convicting magistrates were members 
of the Dominion Temperance Alliance 
at the time the information was laid, and 
summons issued, though they had with
drawn from tin- Alliance In-fore the hear
ing. and it also appearing that the said 
Alliance received all fines recovered by 
prosecution under the said Act pursuant 
to a resolution of the Municipal Council. 
Daigneault v. Emerson, et ai... 5 
C. 534. Q. H. 20. S. C. 310.

4. Bias — Police Magistrate — Au
di I ION AL I I I - FOR 81 l(\ D EH l \ EN
FORCING Canada Temperance A<t 
Pecuniary Interest.]—The fact that 
a police magistrate receives an additional 
fee for his services in enforcing the Canada 
Temperance Act does not disqualify him 
on the ground of pecuniary interest from 
adjudicating upon an offence under that 
Vet Ex parti McCoy, i C C. C i 10, 
33 X. B. It. 005.

See also Justice of the Peace.

BIGAMY.

1. Absence of First Husband Know- 
11 dob "i Prisoner «h Firsi Husband 
Being Alive — Burden of Proof of 
Knowledge on Prosecution.] Question 
submitted for opinion of the Court : Whe- 
ther the presiding Judge rightly instructed 
t In' jury tin' the evidence adduced on the 
trial of 1 h< prisoner, who was indicted for 
bigamy in marrying one (leorge Carr 
in the lifetime of lier husband William 
Debay. did not raise any presumption of 
the death of Debay. and that the prisoner 
was not aware when she married Carr that 
Debay was living. On the part of the 
irosevution Deliav was proved to have 
ieen seen in the United States after the 

second marriage, a I tout three weeks before 
the trial ; and on the part of the defence 
that eight years before trial the prisoner 
and other husband separated, he having 
turned tier out of doors, and never lived 
with her since. The Dominion statute, 
under which Prisoner was indicted, pro
vides that nothing therein contained shall 
extend to any jierson marrying a second 
time, whose husband or wife has been 
continually absent from such person for 
the space of seven years, then last past
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and was not known by sjich pemon to Ik* 
living within that time : Hold, that the 
absence contemplated by the statute is not 
necessarily an absence from the country.
It is sufficient for the prisoner to prove 
the absence of Debay from her, such an 
absence as would lead to the inference 
that she did not know of his residence and 
whether he was alive or dead Held, an 
absence of this kind w as show n in this case. 
That such evidence was adduced as 
should have l>een left to the jury and from 
which they certainly might have found 
such an absence. Held, that burden of 
>roving that prisoner knew of Dehny’s 
icing alive during the seven years was on 

the prosecution. Held, by all the Judges, 
that conviction must lie «plashed. Queen 
v. Annie Depay. 3 N. S. 11. 540.

2. British Subject Resident in Canada 
Contracting Second Marriage Abroad 
K. 8. < 161 "i • i i i - '

CONSTITUTIONALITY RkI‘V<1 NANCY
to Imperial Legislation Dominion 
Parliament Proof of Foreign Law- 

Proof of Second Marriage.] Held, 
that II. S. C. eh. 161. sec. 4, which enacts 
that every one who lu-ing married marries 
any other person during the life of 
the former husband or wife. wh«*th«*r the 
second marriage takes place in Canada or 
elsewhere is guilty of felony, provided that 
the jierson who contracts su«*h second 
marriage is a subject of Her Majesty, 
resident in Canada, and leaving the same 
with intent to commit the offence, is not 
ultra vires the Dominion legislature 
either as I icing repugnant to Imperial 
legislation or on any other grounds. Per 
Boyd. (\. this statutory law is nearly half 
a century old. It has been confirmed by 
the Court. pasted iijkiii more than once by 
competent Colonial legislatures and rati
fie! I by the express sanction of the Imper
ial Parliament ami her Majesty in person. 
In order to prove tin- second marriage 
which took place in Michigan, thee valence 
of the officiating minister was tendered 
who shew «s I that during the last twenty- 
five years he had solemnized hundreds of 
marriages, that l«* Was a clergyman of the 
Methodist «‘htirch. that he understood the 
laws of Mii'higan relating t«i marriage, that 
he had lieen all tin* while resident in Michi
gan that he had had communications 
with th«* Secretary of State regarding these 
laws, and that this so-called second mar
riage was solemnised by him according to 
the marriage laws of that State. : Held

that this evidence was admissible in proof 
of the validity of the second marriage, 
and w as sufficient proof of the same, even 
assuming that such ought not to have been 
presumed. Per Boyd, (\, in case of a 
second marriage it it* not essential to prove 
the foreign law where British subjects are 
concerned, as in this case. Begins v. 
Griffin, 14 Cox. C. C. 308. followed. Beg 
v. Brieri.y. 14 O. 11. 525.

Constitutional Law.]- Sections 275 
and 276 «if tin* Criminal Code, 1862. re
specting tin* offence of bigamy, an* intra 
vins of th«* Parliament of Canada. In 
re Bigamy Se«th»xh of Criminal Code, 
27 S. C. It. 461

4. Crim. Code Secs. 275, 276 Valid
ity of — Jurisdiction of Parliament 
of Canada.] Secs. 275 and 276 of the 
Criminal Co«l«* constituting the leaving of 
Canada bv a British subject resident tin-re
in. with the intent to go through the form 
ui higamotia maniagi 1
an indictable offence, are ultra vires of the 
Parliament of Canada. Spécial case re- 
fernd by the Governor-General in Council 
to the Supreme Court of Canada. In the 
matter of Sec. 275 and 276 of the Crim. 
Code, 1 C.C.C. 172.

5. Defence Dissolution of Former 
Marriage Decree of Foreign Court

Validity Domicile.}- Cpon an in
dictment of the defendant for bigamy the 
«lefence was, that she had been divorced 
from her husband by the decree of a 
foreign court : Held, that the marriage 
being a Canadian one. and the domicile of 
both parties being in Canada, and not hav
ing l>een changed, although they Imth 
resid'd for a short time in th«* for«*ign 
country previous to the making of the 
<l«*cn*e. the marriage was not «lissolved, 
and the defence failed. Magurn v. Ma- 
gum. 3 O. 11. 570. IL A. B. 178, and 
Lemesurier v. I^emeeurier. (1805) A. C. 
517. followed. Hex v. Woods. 23 Occ. 
X. 226. 6 O. L. 11. 41, 2 O. W. It. 338.

6. Domicile Jurisdiction — Di- 
vor< e.1 The domicile of the married pair 
affords the only true test of jurisdiction to 
dissolve th«*ir marriage, and a divorce 
pronounced l»y a Court within whose 
forum the parties wen* not domiciled, 
«l«i«*s not constitute a defence to an in
dictment against either. Bex v. Woods, 
7 C.C.C. 226. 6 O. L. H. 41.
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7. First Wife’s Absence.! -Where the 
prisoner relies on the first wife’s lengthen
ed absence, and his ignorance of her being 
alive, he must shew inquiries made and 
that he had reason to believe her dead, 
more especially when he has deserted her ; 
and this, notwithstanding that the first 
wife may have married again. Regina 
v. Smith, 11 V. (’. R. 505.

8. Foreign Marriage — Proof of
Admihnhion of Defendant -CORROBOR
ATING Clld MITSTANI'KS — PROOF OF LI
CENSE Pkehumition-I In a prosecu
tion for bigamy, where there is a foreign 
marriage, the foreign law must be strictly 
proved. This, however, is not necessary 
where the marriage has been admitted by 
the defendant and there are corroborating 
circumstances strengthening the admis
sion. The testimony of the minister who 
married parties, that lie had a marriage 
license, which was brought to him by one 
of the parties ; that he duly returned the 
same; that all the forms of law were ob
served as required by the license, and that 
the marriage was performed according to 
the rites and ceremonies of his church is 
sufficient proof of the license having been 
issued, and returned, and of the marriage 
having been duly solemnized. Wilkins. 
J., doubting. In this case the first alleged 
marriage was contracted in Boston, Mass., 
and no proof whatever Was given of the 
marriage law of Massachusetts. There 
was evidence, however, by a witness pre
sent thereat, of a marriage ceremony and 
of subsequent cohabitation as man and 
wife. Another witness testified as fol
lows : “ I spoke to the defendant at
Parrsboro'. A woman claiming to be his 
wife was looking after him. She is now 
iresent. I asked him what made him 
cave his wife in the States and marry 

another woman at Parrsboro'. lie said 
he did not think his wife would follow 
Inin from the States, lie thought -lie 
would never trouble him ; but as long as 
she had followed him, he would take her 
and sup|Hirt her as long as they lived. 
We Were old acquaintances and I asked 
him about In- it ite who was claiming him.” 
Held, that there was no necessity for proof 
of the marriage law of Massachusetts, as 
the marriage was sufficiently proved by 
the admission of the defendant and the 
corroborating circumstances. tjVEEX v.
Henry P. Allan, 2 Old . N.8. It 373.

». Mens Rea — (’ode Sec. 7-275.]— 
A guilty mind is necessarily implied as an

essential ingredient of the offence of 
bigamy, under the Code ; if therefore the 
accused had an honest and reasonable 
belief that she was unmarried before she 
went through the form of marriage | ' In- 
subject of the charge.) it would be a good 
defence. It. v. Sellers, 0 C. C. C. 153.

10. Proof of Foreign Marriage.]— 
The witness called to prove the first mar
riage swore that it was solemnized by a 
justice of the peace in the State of New 
York, who had power to marry, but this 
witness was not a lawyer nor inhabitant 
of the Vaited States, and did not state 
how the authority of the justice was 
derived : Held, insufficient Regina v. 
Smith, 11 V. l\ R. 505.

11. Proof of First Marriage.]—Upon an 
indictment for bigamy the first marriage 
must be strictly proved as a marriage de 
jure. Evidence of a confession by the 
prisoner of this first marriage is not evi
dence upon which he can be convicted. 
Regina v. Ray. 20 O R 212.

12. Proof of First Marriage.] -On a
trial for bigamy, in proof of an alleged 
prior marriage, a deed was produced exe
cuted by the prisoner, containing a re
cital of the prisoner having a wife and 
child in Kngland and conveying certain 
lands and premises to two trustees, in 
trust to receive and pay over the rents and 
profits to such wife and child ; but with 
a power of revocation to the prisoner. 
B.. one of the trustees, proved that at the 
time of the execution of the deed the pris
oner informed him that he had quarrelled 
with his present wife, and had a lawsuit 
with her ; that the place had been bought 
with the first wife's money, and he wished 
it to go to her ; and that he requested B. 
to act as a trustee and to receive and pay 
over the rents and profits, but B. never 
paid anything over, nor had he ever writ
ten to or heard from such alleged wife : 
—Held, that not sufficient evidence to 
prove the alleged prior marriage. Re
gina v. Duff, 2» C. I\ 255.

13. Second Marriage Contracted Out
of Canada Mis-Direction Non- 
Direction -- Sufficiency of Indict
ment — Nullity.]—The prisoner was 
convicted of bigamy under 32 * 33 Vic. 
ch. 20, sec. 58. which enacts that whoso
ever, living married, marries any other 
person during the life of the former hus-
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hand or wife*, whether the second marriage 
taken place in Canada or elsewhere, is 
guilty of felony..........provided that noth
ing in this secti< n c mtained shall extend 
to any second marriage contracted else
where than in Canada, hy any other than 
a subject of Her Majesty, resident in ('ana- 
da and leaving the same with the intent 
to commit the offence. The first marriage 
was contracted in Toronto, the second in 
Detroit, r. s. The judge al the trial 
directed the jury that if the prisoner was 
married to his first wife in Toronto and 
to the second in Detroit, they should find 
him guilty : Held, a misdirection, and 
that the jury should have been told ill 
addition that before they found him guilty 
they ought to be satisfied of his being at 
the time of his second marriage a subject 
of Her Majesty resident in Canada, and 
left Canada with intent to commit the 
offence, and : -Held, that it was incum
bent on the Crown to prove these matters. 
Quaere per Wilson. C. J., whether the trial 
should not have been declared a nullity. 
Regina v. Pierce, 13 O. R. 220.

14. Second Marriage in Canada - Evi- 
Dl N< B.] Held, t httt R. 8. < ' C. 161,88 I, 
which enacts that every person who being 
married marries any other person during 
the life of the former husband or wife, 
whether the second marriage takes place 
in Canada or elsewhere, is guilty of felony, 
provided that the person who contracts 
such second marriage is a subject of Her 
Majesty resident in Canada, and leaving 
the same ivith intent to commit the of
fence. is not ultra vires the Dominion 
legislature either as being repugnant to 
Imperial legislation or on any other 
grounds. Regina v. Bhibri.y, Î4 O. R. 
625.

15. Second Marriage.]—In order to 
prove the second marriage, which took 
place in Michigan, the evidence of the 
officiating minister was tendered, who 
shewed that during the last twenty-five 
years he had solemnized hundreds of 
marriages, that lie was a clergyman of the 
Methodist Church, that he understood the 
laws of Michigan relating to marriage, that 
he had been all the while resident in Michi
gan. that he had had communication with 
the Secretary of State regarding those laws 
and that this so-called second marriage 
was solemnized by him according to the 
marriage laws of that State :—Held, that 
this evidence was admissible in proof of

the validity of the second marriage, and 
was sufficient proof of the same, even as
suming that such ought not to have been 
presumed. In.

16. Second Marriage.] In the case of a 
second marriage, it is not essential to 
prove the foreign law where British sub
jects are concerned, as in this case. Re
gina v. Griffen, 14 (’ox C. C. 308, fol
lowed. In.

17. Second Marriage.] -Convictions for 
bigamy <plashed where the second mar
riage took place in a foreign country, and 
there was evidence that the defendant, 
who was a British subject, resident in 
Canada, left there with the intent to com
mit the offence. The provisions of s. 275 
of the Criminal Code, making such a mar
riage an offence, are ultra vires the 
Parliament of Canada. Macleod v. At
torney-General for New South Wales 
11801 ) A. C. 155 followed. Regina v. 
Plowman, 25 O. R. 656.

18. Solemnization of the Marriage.' It
is not necessary that marriage snail be 
solemnized in a church. Where banns 
have been published, and no dissent then 
expressed liy parents or guardians, the 
husband being under age is no objection 
even by the F.nglish Marriage Act ; but, 
• tuaere, whether that Act is in force here. 
Hi '.in \ v. Becker, 11 IT.( . 1; 604.

10. Wife’s Evidence.] The first wife is 
not admissible as a witness to prove 
that her marriage with the prisoner was 
invalid. Regina v. Madden. 14 IT. C. It.
-,'N

20. The evidence of the first wife is not 
admissible, nor is that of the second until 
the first marriage is proved. Regina v. 
Tvhiiee 1 P. It. 08.

BLACKMAIL.

Threatening Letter — Code Sec. 406.] 
—The word “ offence " ns used in sec. 
loti of the Code applies to offences against 

local or Provincial statutes, as well as 
against Dominion Acts, and is not con
fined to offences against the Criminal 
Code only It v. Dixon. 2 C.C.C. 589, 
28 V S. R. 82.
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BLASPHEMOUS LANGUAGE.
A conviction by a magistrate, stated 

that defendant did on, etc., at etc., being 
a public highway, use blasphemous lan
guage, contrary to a certain by-law. 
which was passed almost in the words of 
C. S. V. C. c. 54, s. 282, s.-s, 4; but, 
there was no statement of the words used : 
—Held, bad. Semble, also, that there 
was nothing in the evidence set out giving 
the magistrate jurisdiction to act. In RE 
Donei.ly, 20 C. l\ 105.

BRIBERY.
1. Conspiracy to Bribe Members of 

Parliament - Pleading.]—On demurrer 
to an indictment [set out below] for con
spiracy to bring about a change in the 
Government of the Province of Ontario, 
by bribing members of the Legislature to 
vote against the Government : Held, 
O'Connor, .1.. dissenting. 1. That an in
dictable offence was disclosed : that a 
conspiracy to bribe members of parliament 
is a misdemeanor at common law, and as 
such indictable . 2. That the jurisdiction 
given to the Legislature by R.8.O. ch. 
12, secs. 45, 46, 47, 48, to punish as for a 
contempt, does not oust the jurisdiction of 
the Courts where the offence is of a crim
inal character, but that the same Act may 
be in one aspect a contempt of the Legis
lature,and in another aspect a misdemean
or. 3. That the Legislative Assembly has 
no criminal jurisdiction, and hence no juris
diction over the matter considered as a 
criminal offence. 4. That the indictment, 
considered as a pleading, sufficiently stated 
the offence intended to be charged. Per 
O’Connor, J., 1. That the bribery of a ; 
member of Parliament, in a matter con
cerning Parliament or Parliamentary busi
ness, is not an indictable offence at com
mon law, and has not been made so by any 1 
statute. 2. That in all matters and j 
offences done in contravention of the law 
and constitution of Parliament, with the 
exception of treason, felony and breaches 
of the peace. Parliament, alone has juris
diction. and the ordinary courts, civil and | 
criminal, have no jurisdiction. 3. That 
the lex et eonsuetudo Parliament! reserves 
to the Might Court of Parliament exclusive j 
jurisdiction to deal with all matters relat
ing to its own dignity, or concerning its 
powers, its members and its business, with 
the above three exceptions. R eu in a v. 
Bunting, 7 « >. R. 534.

2. Municipal Election.! W here a stat
ute relating to municipal elections made 
no provisions to repress bribery : Held, 
that it would no doubt be an indictable 
offence. Regina ex rel. McKeon v, 
Hogg, 15 U.C. R. 140.

BURGLARY.

1. Attempt.] —The prisoners being in
dicted for an attempt to commit burglary 
it appeared that they had agreed to com
mit the offence on a certain night. together 
with one ('., but C. was kept away by his 
father, who had discovered their design. 
The two were seen about twelve that night 
to come within about thirteen feet of the 
house, towards a picket fence in front. in 
which there was a gate ; but without 
entering this gate they went, as was sup
posed, to the rear of the house, and were 
not seen afterwards. Afterwards, about 
two o'clock, some persons came to the 
front door and turned the knob, but went 
off on being alarmed, and were not identi
fied : Held, that there was no evidence 
of an attempt to commit the offence, no- 
overt act directly approximating to its 
execution ; and that a conviction, there
fore. could not be sustained. Regina v. 
McCann, 28 U.C. R. 514.

2. Attempt.] —The prisoner was con
victed of unlawfully attempting to steal 
the goods of one ,1. G. It appeared that 
he had gone out with one A. to ('ooksville, 
and examined J. G.’s store with a view to 
robbing it, and that afterwards A. and 
three others, having arranged the scheme 
with the prisoner, started from Toronto, 
and made the attempt, but were disturbed 
after one had got into the store through 
a panel taken out by them. Prisoner saw 
them off from Toronto, but did not go 
himself :—Held, that as those actually 
engaged were guilty of the attempt to 
steal, the prisoner, under 27 A' 28 Viet, 
c. 10, s. 0. was properly convicted. Re
gina v. Esmonde. 20 U.C, R. 152.

3. Habeas Corpus — Magistrate —- 
Jurisdiction.]—The further detention 
of a prisoner will not be ordered upon 
habeas corpus proceedings where a magis
trate upon a charge of burglary, without 
jurisdiction summarily tried and convicted 
the prisoner. Rex v. Blither, 7 C. C. 
C. 278.
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4. Mis-Direction, New Trial.] -Upon a 
charge <>! burglary, where it was proved 
that one window partly open had been 
raised higher and another window, which 
had been closed was found wide open, a 
direction to the jury that an entrance by 
either window constituted the crime was 
erroneous and constituted a substantial 
wrong for which a new trial would 
be granted. Thf. King v. Burns. 7 C.C. 
C. 95, 36 N. S. It. 257.

5. Possession of Stolen Property — Jury 
—Polling of —Prisoner’s Failure to 
Testify — Comment on — Code Sec. 
410-728.]—1. When the jury is polled one 
or more jurors may dissent from the ver
dir! :i' announced, which will make? it 
impossible to give a valid verdict ; but 
tin- jury may be sent back for further de
liberation, when they may, if all subse- 
fpiently agree, render a verdict similar 
to the former finding, or quite different 
from it. 2. Where in the charge to the 
jury, the trial Judge stated to the jury, 
[in referring to a witness called by the 
defence], “ If you do not see fit to believe 
her. then you are brought face to face 
with the fact that the prisoner is found in 
possession of a stolen pouch, and that he 
has not given a satisfactory account of 
how he came into possession of it.”:— 
Held, that such comment was not a com
ment on the failure of the prisoner to 
testify within the meaning of the Canada 
Evidence Act. It. v. Burdell. 10 C. C. 
C. 365.

See also House Breaking ; Robbery.

BURIAL.
Burial — Of Dead Body — Code Sec. 

206.]—Every dead human body must 
be buried, and the neglect to decently bury 
a dead body, when the office1 is once under
taken by any person, even though such 
person is not the party on whom the duty 
prima facie rests, is an indictable offence 
under sec. 206 of the Criminal ('ode. 1Ï. 
v. Newcomb, 2 C. C. C. 255,

CANADA EVIDENCE ACT.
1. Comment—By Crown on Failure 

of Wife to Testify.—The provision of 
the law requiring that no comment shall

be made by the Judge or the prosecuting 
counsel on the failure of a wife to testify 
on behalf of an accused husband is man
datory, and where the comment of prose- 

1 cuting counsel was in answer to an ex
planation by defendant’s counsel excusing 
the prisoner for not calling his wife as a 
witness in his behalf, such comment by 
prosecuting counsel was held to be ir
regular. and a new trial was granted. 
Rex v. Hill. 7 C.C.C. 38. 36 N. S. R. 
240.

2. Criminating Answer—Sec. ."> Fail
ure to take Objection—Admissibility 
at trial.]—Criminating evidence given 
by the prisoner on a coroner’s inquest is 
not admissible against him on the trial. 
Under sec. 5 of the Canada Evidence Act 
prior to the amendment of 1898, it is not 
necessary to take the objection that the 
answer may be criminating, but the above 
section protects the witness by not allow
ing whatever he may be obliged to 
swear to. to be given in evidence there
after against him in any criminal pro
ceedings except perjury, etc. Regina v. 
Hammond. 1 C. C. C. 373. 29 O. R. 211.

3. Manslaughter—Comment as to fail
ure TO ACCOUNT FOR PARTICULAR OCCUR
RENCE.] fin ;i charge of manslaughter 
it is not misdirection for the presiding

I Judge to instruct the jury that the ac- 
j cused has failed to account for a particular 
! occurrence when the onus is cast on him 

to do so. The instruction merely amount
ed to charging the jury on a question of 
law. Rex v. Aho, 8 C.C. C. 153, lb <).

4. Failure of Wife of Accused to Testify
—Comment by Counsel.] —Comment by 
counsel as to failure of the wife of accused 
to testify having been made during the 
trial and sec. 4 of the Canada Ev idence 
Act being thereby violated, the verdict 
was set aside, and a new trial ordered. 
Regina v. Corby. 1 C.C.C. 457, 30 
X. S. R. 330.

5. Witness Incriminating Himself —Sec. 
5 Canada Evidence Act.]—Section 5 of 
the Canada Evidence Act applies only 
when the witness is being examined in a

| criminal proceeding or on some civil 
I proceeding respecting which the Parlia- 
j ment of Canada has authority to deter- 
j mine the admissibility of the evidence.

In proceedings and matters over which 
i the Provincial Legislatures have juris-
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diction it is for these legislatures to decide 
what shall excuse a witness from answering 
questions. Regina v. Douglas, 1 
C. 221, M Man. L. R. 401.

See also Judges’ Charge; New Trial; 
Prisoner.

CANADA TEMPER/NCE ACT.

See Intoxicating Liquors.

CARNAL KNOWLEDGE.

1. Girl under 14—Form of 1 ndictment.]
—Indictment that the prisoner “ in and 
Upon one J., a girl under the age of
fourteen years......... feloniously did make
an assault, and her. the said .1.. then and 
there feloniously did unlawfully and car
nally know and ahuse,” etc. The evi
dence showed that the girl consented to 
whatever the prisoner did to her, and 
that she was under fourteen years of age. 
The jury found a general verdict of 
guilty. Held, that there was oidy one 
offence charged in the indictment, viz., 
the statutory felony of carnally knowing 
a girl under the age of fourteen years of 
age, and that the prisoner was properly 
convicted. Held, also, that the words 
“ feloniously did make an assault " 
charged no offence known to the law, and 
should he treated as mere aggravation 
or surplusage. Regina v. Chisholm 
[Jacob’s Case] 7 Man. L. R. (il3.

2. Girl under Fourteen Form of In
dictment—Conviction for Indecent 
Assault — Consent.] — Indictment that 
the prisoner “ in and upon one IL, a girl
under the age of fourteen years,.........
feloniously did make an assault. and her, 
the said It., then and there feloniously 
did unlawfully and carnally know and 
abuse,” etc. The evidence showed that 
the girl was between the ages of eight and 
nine years, and that the acts complained 
of were committed with her tacit consent, 
which consent was not procured by force 
or intimidation, The jury acquitted the j 
prisoner of the felony charged, but under 
53 Viet., c. 37. s. 13, s-s. 4 and s. 7 [D. 
1890], found him guilty of indecent 
assault. Held, that the conviction was 
right. Held, also, that the indictment by

virtue of sec. 13, sub-sec. 4. ii eluded and 
carried with it a charge of indecent as
sault within the meaning of sec. 7 of said 
Act. and that the consent of the girl was 
no bar to a conviction for indecent assault. 
Regina v. Brice, 7 Man. L. R. 027.

3. Indecent Assault -Summary Trial.]
The acquittal of an accused tried sum

marily by consent before a police magis
trate, on a charge of carnal knowledge 
of a girl under fourteen years is a bar to 
a fresh charge for indecent assault, as 
the greater offence includes the lesser 
of a kindred kind. Hex v. Cameron, 
4 C.C.C. 385.

See also Assault; Seduction; Rape.

CASE STATED.

1. Certiorari Appeal to Full Court 
from Decision of Single Judge on 
Stated Case.]—Defendant was convicted 
for an infraction of the Indian Act, and 
obtained a stated case, under sec. 900 
of the* Code, electing to go before a single 
Judge. The conviction being upheld, appli
cation for a rule nisi returnable before 
the full Court was made and granted. 
Held, by the full Court, That the motion 
was in effect, an appeal from the decision 
of a single Judge, upon the case stated, 
and no such appeal is contemplated by the 
provisions of the Code; that the grounds 
of the motion were the same as on the 
stated case, and were therefore res jud
icata. R. v. Monaghan, 2 C. C. C. 488, 
5 Terr. L. R. 495.

2. Invalid Request —Code Sec. 900.]— 
Defendant had been convicted for selling 
liquor without a license. The request 
for a stated case, merely asked “ to state 
and sign a case under the provisions of 
subset*. 2 of sec. 900 of the Criminal Code, 
and the rules of Court, in accordance 
therewith.” Held, that the reauest was 
insufficient, in that it did not ask to state 
and sign a case in waiting setting forth 
the facts, and the grounds on w'hich the 
proceeding is questioned. R. v Earley, 
(No. 2) 10 C. C. C. 336.

3. New Trial—No Leave to Apply 
for—Weight of Evidence.]—The Trial

j Judge on a stated case not having given 
leave to apply for a new trial on the
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ground that the verdict was against the 
weight of evidence, the Court of Appeal 
has no jurisdiction to interfere if there 
was in point of law. evidence which had 
been considered and weighed by the .bulge 
sitting as a jury. Hex v. Clark, •'* 
C. C. C. 235, 3 <>. L. II. 17b.

4. Ontario Summary Convictions Act 
Appeal by way of Stated Case.]- Title 
\ 11. Part XLV1II. of the (’an. ( ’rim. < ’ode 
contains all the provisions as to summary 
convictions. See. (100 prescribes the 
Practice upon the statement of a ease 
<y a magistrate. The internal evidence

supplied by this latter section shows that 
the proceeding is regarded as an appeal. 
The Ontario Summary Convictions Act 
R. S. < ). Iss7 c. 74, appears to incorporate 
into provincial law, all the enactments 
of the Dominion law relating to procedure 
on Summary Convictions, except that 
procedure in appeals shall not be affected. 
Therefore appeals from convictions under 
Ontario laws are to be lodged and prose
cuted as provided by the provincial 
enactment and are withheld from being 
subject to Dominion Legislation. Reg. 
v. II. Simpson Co. Ltd. 2 C. ('. C. 275, 28 
O. R 231.

5. Procedure under Code Sec. 900—
Condition Precedent.] —The request for 
a stated case requested the justices “ to 
state and sign a case setting forth the 
grounds on which the said conviction is 
supported.” Held, that it was not a 
sufficient request within subsec. 2 of the 
(’ode sec. 900. which requires that the 
justices be requested to set forth the facts 
of the case or the grounds upon which 
the conviction is questioned; and that 
the fact of the justices having stated a 
case did not operate as a waiver of the 
provisions of the section. 11. v. Earley, 
(No. 1.) 10 C. C. C. 280.

6. Service of Notice of Hearing on So
licitor.]—Where an accused had been 
acquitted of manslaughter, and the Crown 
served the solicitor who had acted for 
the accused at the trial, with a notice of 
the hearing of a stated case, and no one 
appeared for the defendant at the hearing, 
it was held that there was a presumption 
that the authority of the solicitor had 
ceased with the discharge of the prisoner 
from custody, and as the defendant had 
not been served personally, there was no 
cause pending which the Appellate Court 
could hear. Regina v. Williams, 3 
C.C.C. 9, 280. R. 583.

7. Summary Conviction Am xltaken 
to County Court—Res Judicata No 
Power thereafter to State a Case - 
Code Sec. 879] The defendant was 
summarily convicted before a stipen
diary magistrate for violating certain 
regulations under the Fisheries Act of 
Canada. Cnder Code sec. 879 he appealed 
to the County Court and the conviction 
was affirmed. The defendant then asked 
the magistrate to state a case. Held, 
That the judgment of the County Court 
from which no appeal lies was res judicata, 
and no case could be stated at that stage. 
R. v. Townshend. 0 C. C. C. 519, 35 
X. S. II. 491.

S. Summary Conviction - (’ode Sec. 
999.] On a stated case argument must be 
limited to questions of law arising, for
mally set out in the cs.se stated by the 
justice, and which have been taken before 
him sit the trial. II. v. Nugent, 9 (’. C. C. 
I.

See also Appeal; Conviction; Crown- 
Case Reserved; Reserved Case.

CATTLE STEALING.

1. Trial by Jury, Right to—X. W. T. 
Act.]—Although the punishment which 
may be awarded on a conviction for 
stealing cattle is greater than that which 
may be awarded on a conviction for steal
ing certain other classes of property, a 
person charged with having stolen cattle, 
the value of which does not, in the opinion 
of the trial Judge, exceed $200.00, has 
not the right to be tried by jury. The 
Queen v. Pachal, 4 Terr. L. 11. 310.

See also Robbery; Theft.

CERTIORARI.

I. Amendment.
II. Costs.

III. Jurisdiction.
IV. Preliminary Objections.

V. Practice and Procedure.
1. Delay in Application.
2. Nature and Grounds.
3. Notice of Application.
4. Recognisance or Security. 

Time.
6. Miscellaneous Cases.
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VI. Return to.
VII. Knurr to.

1. Evidence or Findings of Fact.
2. Indictment.
3. Justice of the Peace or Magistrate, 

(a) Bias.
(h) Jurisdiction.

4. Ministerial or Judicial Acts.
5. Keview or Appeal.
(i. Waiver.
7. Miscellaneous Cases.

VIII. Services.

I. Amendment.

1. Amending Conviction.]—Held, that 
an amended conviction cannot lx* put in 
after the return of a writ of certiorari. 
Regina v. Mackenzie. 0 O. R. 105.

2. Power to Amend Defective Convic
tion.]—A defective conviction brought 
up on certiorari, whether in aid of a writ 
of habeas corpus or on motion to quash 
the conviction, can be amended. Re
gina v. Murdoch, 4 ('. ('. ('. 82. 27 A. R. 
443.

3. Power to Amend Conviction.] The 
Court under sec. 889 has the right to 
adjudicate de novo on the evidence given 
before the magistrate, but the Court 
should not amend a conviction if in so 
doing it has to exercise the discretion of 
the magistrate. Regina v. VVhiffen. 
IC.C.C. l u.

4. Power to Amend Conviction.] A
magistrate can amend his conviction at 
any time before the return of the cer
tiorari. Regina v. McCarthy, 11 O. R. 
<157.

II. Costs.

1. Abandonment of Excess upon Par
ticulars.] —In an action in a parish Court 
where the plaintiff’s claim exceeds the 
amount over which the Court has juris
diction. he may by abandonment of excess 
upon the particulars filed, bring the case 
within the jurisdiction of the Court. 
Where the plaintiff in an action of debt 
in a parish Court was improperly non
suited —no evidence having been given 
by the defendant—Held, per Wetmore

and King, J. J. [Palmer, J., dissenting], 
that a Judge on review had |>owcr to order 
judgment to be entered for the plaintiff 
for the amount proved at the trial. Held, 
per Weldon, J., That an order of a Judge 
of a County Court in a case of review was 
linal. and that a certiorari would not 
lie to remove it into this Court. Per 
Wetmore and King, J. J., that a certiorari 
would not lie in such a case. Per Palmer, 
J., that though the order of the Judge 
of the County Court was wrong, if he 
had jurisdiction to make it, a certiorari 
would not lie to remove it into this Court. 
The Court has no power to grant costs 
in discharging a rule nisi for a certiorari, 
unless such power is given by statute. 
Ex parte Simpson, 22, X. B. R. 132.

2. Against Prosecutor.] —The awarding 
or withholding of costs on certiorari in 
England depends on statutory provisions. 
Whether or not those provisions have 
been sufficiently adopted here to make the 
English rule apply, has not been judicially 
determined. The practice of the Con it 
has always been to award costs against 
the prosecutor to a defendant bringing 
up a conviction and succeeding, and lie is 
unquestionably liable for costs if he fails 
Per Ritchie, J., The enactments of ths 
Province are sufficiently similar to those 
of England to make the English divisions 
apply. Though a defendant failing to 
get a conviction (plashed is liable for costs 
yet if he succeeds he is not entitled to 
recover costs against the prosecutor. 
Regina v. Freeman, 21 N. S. R. 483.

3. Canada Temperance Act. 1878—
Conviction for Third Offence made 
in Absence of Defendant set aside — 
Procedure under Hawes v. Hart 
Confirmed.] Defendant was convicted 
in her absence of a third offence against 
the Canada Temperance Act. 1.878, and 
was sentenced to imprisonment for sixty 
days in the county jail at Annapolis, and 
to pay the sum of $9.33 costs to the 
prosecutor, and in default to be imprisoned 
for a further term of fifteen days :—Held, 
that the magistrate had exceeded his 
jurisdiction in making the conviction in 
the absence of the defendant, and that the 
conviction must therefore be set aside. 
Also, that under the Canada Temperance 
Act, sec. 107, it is imperative upon the 
Magistrate to adopt the procedure spe
cially made for cases under the Act. the 
express provisions in that section taking
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the matter out of the ordinary course laid j 
down in the Summary Convictions Act. ; 
Per Townshend. J.. the decision in Hawes ! 
v. Hart, 6 Ii. & (i. 42, settles the right 
of the Court on a motion to quash a con
viction to inquire into the matter so far 
us to be satisfied whether the court below 
had jurisdiction or not. Queen v.
Sai.tkh. 20 X. S. 11.. [S |{. * 200;
8 C. L. T., 380.

4. Conviction.) When a rule nisi for 
a certiorari to remove a conviction is 
discharged, the successful party is not 
entitled to the costs of opposing the rule. 
Ex parte Daley, 1 All. X. B. 11. 435.

5. Costs included in Conviction under 
Canada Temperance Act, 1878 -Convic
tion Quashed.] Defendant was con
victed for selling intoxicating liquors con
trary to the provisions of the Canada 
Temperance Act, 1878, and adjudged to 
pay the sum of $50 to be paid and applied 
according to law. also to pay the infor
mant the sum of $6.1 I costs: and if such 
sums were not paid forthwith that the 
same be levied by distress and sale of 
defendant's foods, and in default of dis
tress that defendant be imprisoned in 
the common jail for the space of 30 days, 
unless the sums and charges of the dis
tress and commitment, if any. were 
sooner paid :—Held, per Ritchie, J., that 
there was sufficient ground for a certiorari. 
Per Weatherbe, J.. that the conviction 
was bad. Quaere, whether under the

ractiee the writ of certiorari should not 
ave been allowed in the first instance 

without any rule nisi. Queen v. Ward. 
20 X. S. R., [8 R. ik C..] 108.

0. Costs on Certiorari Refused
Grounds of Refusal.] Rule to quash 
certiorari made absolute without costs, on 
the ground that plaintiff’s right to a cer
tiorari had been upheld in point of law. 
but that the affidavit on which it was 
ranted did not disclose sufficient grounds.
N RE ASSESSMENT OF BANK OF X. S.,

8 Ii. & C., N. s. Ii. 32.

7. Excessive Mileage —No Ground for 
Quashing Summary Conviction.]—On 
motion for an order for a certiorari on 
the ground that the magistrate exceeded 
his jurisdiction by directing the defend
ant to pay costs in excess of those allowed 
by the tariff of fees under sec. 871 of the 
Criminal Code, amounting to $33.05.

Costs were taxed for travel in serving 
each witness, though they all lived on the 
same route. Held, that even if the costs 
taxed in excess of what is authorized by 
the Code, the jurisdiction of the magis
trate is not thereby affected. Following 
ex parte Howard 32 X. B. R. 237. Ex 
parte Ray worth. 2 C. C. C. 230, 34 X. 
B. R. 74.

8. Fees for Respondent.) The respond
ent or the mis-encatise upon the motion 
for a certiorari is not entitled to a fee. 
2. Upon such a motion a fee upon the 
hearing will not be taxed. 3. A respond- 
ent who does not contest the motion has 
no right to a fee for appearing. Wing 
Tee v. Choquet, 0 Q. V. R. 305.

0. Jurisdiction Hm;h Court (Ont.)]— 
There is no jurisdiction to give costs to 
the applicant against the prosecutor or 
magistrate on a motion to quash a con
viction in a criminal matter, and not 
merely for a penalty imposed by or under 
Provincial legislation. Ru.x v. Bennett, 
5 C. C. C. 456, 4 O. L. R. 205 ( 11*02).

10. Magistrates Disqualified -Costs.] 
Conviction for cruelty to animals quashed, 
one of the Justices being the father of the 
complainant. Costs in this case, which 
was brought before the court by cert iorari, 
refused against the magistrates, but grant
ed against the complainant. 1.x re D. 
Barry Holman, 3 R. & (\, 375.

11. Motion for, Opposed -Costs A- 
gainst Magistrate and Prosecutor.]— 
A motion for certiorari having been 
granted and a conviction quashed, costs 
were awarded against the convicting 
stipendiary magistrate and the prose
cutor, who opposed the motion. Re
gina v. Sarah Smith, 31 X. S. R. 468.

12. Order in Criminal Case Refusing 
Writ of Certiorari, with Costs, held Bad — 
Application to Rescind the portion
OF ORDER RELATING TO COSTS SUSTAINED.]
—Defendants having been convicted of 
an offence under the Dominion Statute 
in relation to cruelty to animals, an appli
cation was made to a Judge of the Su
preme Court for an order for a writ of 
certiorari to remove the conviction into 
the Supreme Court. An order having 
been made refusing the order applied 
for with costs. Held, that the offence 
being clearly of a criminal nature, in the
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absence of any authority authorizing the 
Judge- to impose costs, or of any hail or 
recognizance to pay them, the defendants 
could not he made to pay the prosecutor's 
costs of opposing the order for the cer
tiorari. An application was made to 
the court to rescind that portion of the- 
order relating to costs, a similar appli
cation having been previously made to 
the Judge* and refused. Held, that there 
be*ing de-arly no appeal in such a case*, 
the* course adopted hy the defendants’ 
counsel of applying to the court to re- 
scind was the* prope-r one. Re Rick.
20 \.S. R. [S R. &<!.], 437.0 ('. L.T., l<ts.

13. Practice in British Columbia of 
Awarding Costs.] -The old rule in cer
tiorari proceedings that the Crown neither 
pays nor receives costs is no longer in 
force, and the* Crown will grant the* costs 
of a successful appeal to the- Crown if 
asked feu*. 2. The* court will not, except 
in special circumstances, grant leave of 
appeal to the* Judicial Committee of the 
Privy Council, on the question of con
stitutionality of a local statute, when the 
same matter is under appeal to the* Privy 
Council in a civil matter though not be
tween the* same parties. R. v. Little,
(i B. C. R. 321, 2 C. C. C. 240.

14. Security for Costs -School Act 
Provisions op Other Act—Application 
of.]—The provisions in the School Act,
21 Met. c. 0, s. 16, that the proceedings
for levying and collecting assessments 
shall he the* same as provided for county 
and parish rates, applies to the mode, 
machinery and forms hy which those rates 
are levied and collected, and does not 
require security to he given for costs ! 
before certiorari is granted to remove 
the assessment, nor give an appeal to 
the Sessions, as in the case of
county rates hy Rev. Stat. c. 63, s.-s. 6, 22. 
Regina v. Jardine, 5 All. N. B. R. 201).

2. The provisions of 1 Rev. Stat. c. 53, ; 
s. 6, requiring security for costs before 
granting a certiorari to remove a rate, 
is not incorporated in the Parish School 
Act. Reg. v. Assessors of Rates, 
King’s County, 1 Han. N. B. R. 628.

16. Costs.]—Where an indictment for 
obstructing a highway had been removed i 
hy certiorari, at the instance of the private !

firosecutor, into this court, and the dc- ! 
endant had been acquitted :—Held, that 1

there was no power to impose payment of 
costs on such prosecutor. The court, 
however, has power to make payment of 
costs a condition of any indulgence granted 
in such a case, such as the postponement 
of the trial or a new trial. Regina v. 
Hart, 45 U. C. R. 1.

111. Jurisdiction.
1. Application for Writ to Single Judge, 

and Afterward to Court Pra< i K e I >18- 
cretion—Certiorari where right of 
appeal not lost ] The defendants E. R. 
and 11 R., his wife were jointly convicted 
before tin* Stipendiary Magistrate for 
Police District No. 3, in the County of 
Annapolis, for having wantonly, cruelly 
and unnecessarily beaten, ill-used and 
abused a pair of oxen, the property of J. 
W. 1)., and for such offence were adjudged 
to pay a fine of $20 with $22.40 for costs, 
and, in default, to be imprisoned, Ac. 
The cause came before the court on appeal 
from the refusal of a Judge to allow a writ 
of certiorari, but a preliminary objection 
having been taken to the appeal in such 
a case, an application was made to the 
full Court for a certiorari on the same 
rounds and affidavits :— Held, per Mc- 
>onald, C. J., and Townshend, J., that 

it was open to defendants to make such 
application. Also, that the offence of 
which the defendants were convicted was 
one which was single in its nature, and 
for which only one penalty could be 
awarded, but that the award of one fine 
against the two defendants was erroneous, 
and, on this ground, that the certiorari 
should issue. Per McDonald, J., that 
the order of the single Judge could not 
be got rid of except by way of appeal, 
the law constituting a single Judge, in 
such cases, a tribunal with original juris
diction equal to that of the full court. 
Also, that the allowance or disallowance 
of the certiorari was entirely a matter 
within the discretion of the court or Judge 

to, and, such discretion having 
been exercised, the Court would not be 
justified in over-ruling his order. Per 
Ritchie, J., that the application to the 
full Court should not be entertained unless 
it were shown that the right of appeal 
had been lost. Also, that the allowance 
or disallowance of the writ was a matter 
of discretion from which there was no 
appeal. In re Rice, 20 N. S. R. (8 R 
AG.), '204, 8 C. L. T. 448.

09

14
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2. Canadian Railway Act Jurisdiction 
of Justices. i Sec. -S3 of the Railway 
Act providing for the arrest by railway 
constables, of trespassers on the com
pany’s tracks, etc., and the taking of 
the offender* before justices appointed 
for any county or town, district or other 
local jurisdiction within which the railway 
passes and giving to such justice juris
diction to try the offence the same as if 
committed within the limits of his local 
jurisdiction, applies only to cases where 
the constable arrests the offender and 
takes him before the justice. It does 
not therefore extend to a case where an 
information is laid, and a summons or 
warrant issued. R. v. Hue.mbs, 2 ('. ('. ('.
133 « ». It. 186.

3. County Court.]—The County Court 
has no general or original jurisdiction to 
grant certiorari, but only where it has 
been specially conferred by statute, as 
for instance, in connection with the liberty 
of the subject, under c. 117 R. S. 5th 
series. Nor will an intention of the Legis
lature to confer such jurisdiction be in
ferred from sections of statutes indicating 
that the Legislature was erroneously 
acting on the belief that the court possess
ed it already. Writ of prohibition granted 
to restrain the County Court Judge from 
proceeding. Ross v. Bi.ake, 28 N. S. R. 
543.

4. County Court Judge—Review 
Where Judge does not Exceed his 
Jurisdiction.]—The decision of a County 
Court Judge in a review case, under con
sol. Stat. c. 60, is final, if he has juris
diction oyer the matter, or has not ex
ceeded his jurisdiction, and a certiorari 
will not be granted to bring up the pro
ceedings. Ex parte Turner, 22 N. B. R. 
634.

5. Disputed Facts -Jurisdiction.]— 
Where the proceedings before a magis
trate are removed under 20 & 30 Viet, 
e. 45, ilm Judge is not to sit ns a Court 
of appeal from the findings of the police 
magistrate upon the evidence which that 
officer has taken; if any fact found by 
the magistrate is disputed, and he would 
have no jurisdiction had he not found 
that fact, then the evidence may be 
looked at to see whether there was any 
thing to support his finding upon it ; 
but if the jurisdiction to try the offence 
charged does not come in question as a

part of the evidence, then the jurisdiction 
having attached, his finding is not re- 
viewable as a general rule except upon an 
appeal. Regina v. (Sreen, 12 V. R. 373.

0. Dom. Acts 1873, c. 129, s.-s. 53 & 116] 
—Sections 53 & I Hi of Chapter 12V, 
Dominion Acts, of 1873. do not take away 
the jurisdiction of the Supreme Court by 
way of certiorari. Hawks v. Hart. 2 
R. * «b. N.S. R. 427; 2 C. L. T.. 312.

7. Evidence before Magistrate.) The
court upon certiorari cannot inquire 
into the evidence taken before a magis
trate whose conviction is in review. 
Wing Ti e v. (’noqt ette, 5 Q. P I,', ti l l.

8. Evidence Power to look at Evi
dence, when sent up to determine 
Jurisdiction -Conviction Quashed— 
Practice.]— Defendant Was convicted be
fore the stipendiary magistrate for the 
police district of Yarmouth of having 
unlawfully sold intoxicating liquor con
trary to the provisions of the Canada 
Temperance Act 1878. A \\rit <>l cer
tiorari having issued, the magistrate sent 
up the minutes of the evidence taken 
before him as part of his return, instead 
of returning the facts : Held, following 
Hawes v. Hart, 0 R. A (i.. 427. that the 
evidence being before the Court it might 
be looked at to determine the question 
of jurisdiction. It appeared from the 
minutes of evidence that defendant, who 
was keeper of an hotel or boardinghouse, 
had gone out and purchased or procured 
liquor for her boarders with money given 
her for that purpose, acting merely as a 
messenger and without making any 
profit :—Held, that the evidence was not 
sufficient to support the conviction. 
Quaere, whether points which had been 
discussed on the application for the writ 
<>!' certiorari could be brought before the 
Court a second time on the motion to 
quash"the conviction. Queen v. McDon
ald, 7 R. & (h. X.S.R 336, 7 C. L. T. 376.

V. Evidence Right to look at on 
certiorari.]—Counsel contended that 
questions as to the sufficiency of the 
evidence below can be raised on certiorari. 
Per Rigby, J., in the Colonial Bank of 
Australasia v. Willan !.. R., 5 P. ('., 417, 
it was expressly held that the only pur
pose for which you could look at it was 
to see whether there was any evidence. 
Queen v. Lyons, 5 R. & G., N. S. R. 201.
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10. Findings of Fact —Whether Re- 
viewable BY HIGHER COURT—ONTARIO 
Liquor License Act.]—The defendant 
was convicted before a police magistrate 
at the city of Toronto for unlawfully 
selling liquor under a shop license, in 
less quantity than three half pints. On 
a motion for certiorari to quash the con
viction :—Held, that the Court has no 
power upon such a motion to review the 
decision of the magistrate in a matter 
within his jurisdiction. It was plainly 
a matter within the jurisdiction of a 
magistrate to determine, as a simple 
matter of fact, whether the defendant 
had or had not sold liquor in less quantity 
than three half pints, which as the holder 
of a shop license he was forbidden to do, 
and tin1 Court cannot review his finding 
on that point. The Superior Court can
not. quash an adjudication on the ground 
of an erroneous finding of fact within 
the competence of the Inferior Court to 
try, without assuming the functions of a 
court of appeal, and tin- power to retry 
a question which tin lower court was 
competent to decide. R. v. Cunerty, 
2 C. C. C. 329, 26 O. R. 51.

11. Findings of Fact --Scienter—Mens 
REA.]—The applicant was convicted, un
der N. W. T. Act, s. 95, for having in his 
possession intoxicating liquors without 
the special permission in writing of the 
Lieutenant-Governor. On a motion for 
a cert rnri t«> quash t he convict ion : 
Held, [1] Following Barber v. Notting
ham & Grantham Ry. Co., and R. v. 
Grant, that where the charge is one. 
which, if true, is within the magistrate’s 
jurisdiction, the findings of fact by him 
are conclusive. [2] That, as the statute 
does not express knowledge by the ac
cused of the intoxicating character of the 
liquor, to be an essential element of the 
offence, first, it was not necessary for the 
prosecution to allege or prove it; secondly, 
that it was necessary for the accused to

rove not merely that he had no such
nowledge, but that he had been misled 

without fault or carelessness on his part. 
The Queen v. O’Kell, 1 Terr. L. R. 79.

12: Inferior Court—No Jurisdiction 
in—Certiorari will not lie.]—The 
defendant, an insolvent debtor, under 
arrest on an execution issued out of the 
County Court, was discharged by two 
Commissioners under the Act of 1878, 
chapter 8» sec. 4. Under that section the

plaintiff appealed to the Judge of the 
county court, while protesting against 

1 his jurisdiction :—Held, that where there 
is no jurisdiction in the inferior Court, 
which was the plaintiff's contention in 

I this case, the whole proceedings are void 
I and certiorari will not lie. O’Brien v. 

Walsh, 28 V. C. Q. B. 394, followed. 
O’Connor v. Condon, 3 R. & G , N.K.R., 2.

Note.]—In O’Connor v. Condon and 
Fletcher v. Chisholm no attempt seems 
to have been made to mark the distinction 
between the case where certiorari is sought 
to remove proceedings from an inferior 
court, on the ground of want of jurisdic
tion, in order to continue such proceedings 
in tne court in which removed, and the 
case where the)' are removed on the same 
ground in order to quash them. O'Brien 
v. Walsh decides that the proceedings 
cannot be removed to continue them 
where there is no jurisdiction below. 
O’Connor v. Condon and Fletcher v. 
Chisholm, decide that they cannot in 
such case be removed to quash them, 
and give as authority O’Brien v. Walsh.]

13. Inferior Court—No Jurisdiction 
in—Certiorari not proper Remedy.]— 
A debtor was imprisoned on process 
issued out of the County Court, and was 
brought I efore commissioners, who or
dered his discharge. An appeal was taken 
to a Court organized under the Act 
1880. c. 2, sec. Ill, but the order, though 
made by the clerk of the County Court, 
was signed by him as prothonotary. 
The proceedings were brought up by cer
tiorari, and a rule taken to quash the 
certiorari, on the ground, among others, 
that as the Special Court had not been 
regularly organized, it had no jurisdiction, 
and certiorari would not lie :—Held, 
that the certiorari must be quashed. 
Fletcher v. Chisholm, 3 R. & G., 
N.8. R. 1, 2 C. L. T. 000.

14. In Matters of Dominion Jurisdic
tion.]—The authority conferred by the 
Provincial Legislature on the County 
Court to grant certiorari must of necessity 
be limited to those matters over which 
it has jurisdiction, and clearly the Canada 
Temperance Act is not one of them. 
Regina v. DeCoste, 21 N. S. R. 216.

15. Irregular Procedure—Injustice.]— 
The sole duty of the Superior Court upon 
a writ of certiorari is to ascertain if the 
inferior court has acted within the limits
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of its jurisdiction, and if tin the procedure 
it has followed the forms and rules in
dicated by law; and a certiorari will not 
be sustained, on the ground that the pro
cedure has been irregular, unless the pe
titioner demonstrates that he has stiffen d 
injustice. Carpi m ier v. Lapoix 11. 6 
IJ. V. K. 292.

l(i. Judgment of City Court.]—A cer
tiorari lies to remove a judgment from the 
City Court of St. John; and the power will 
be exercised where the case involves 
questions as to the right to real property 
and the construction of statutes, though 
the amount in dispute is trifling. Ex 
parte McNeil, 3 All. 493 N. B. R.

17. Judge Supreme Court -Review- 
New Trial.]—A certiorari will not be 
granted to bring up the proceedings in 
review before a Judge of this court under 
the Consol. Stat. c. <10. the proper remedy 
being by motion to set aside the order. 
A Judge has no power to order a new trial 
in a review case under Consol. Stat. c. 60, 
s. 43. See new Act. 58 Viet. c. 21. Ex 
parte Kane, vol. 21, 370, N. B. R.

18. Jurisdiction—Where not Shown 
on Conviction—Cannot look at In
formation, «fcc.]—On certiorari of a con
viction the information and warrant 
cannot be looked at to see that an offence 
has been committed. Woodlock v. 
Dickie, 6 R. <fc C,. 86, 6 C. L. T 142.

10. Justice of the Peace—Jurisdiction 
— Interest — Statute taking away 
Right—Appeal—Crown - Discretion.] 
—1. Certiorari and not appeal is the ap
propriate remedy to raise the question 
of want of jurisdiction, e.g.. whether 
proper service has been made and juris
diction over the person acquired, or 
whether the justice was disqualified 
through interest. 2. A statutory pro
vision taking away the right to certiorari 
does not deprive the Superior Court of its 
power to issue the writ to quash a pro
ceeding on the ground of want of juris
diction. 3. When there is a defect in the 
jurisdiction of justices 01 inferior courts, 
the common law right of certiorari should 
not be refused merely because a new trial 
might be had by means of an appeal. 
4. Even where an appeal is pending, a 
certiorari for want of jurisdiction should 
not be refused unless the question of 
jurisdiction is being raised on the appeal.

5. A writ of certiorari may be claimed by 
the Crown as a matter of right on appli
cation of the Attorney-General, without 
the production of any affidavit. 6. Ex
cept where applied for <111 la-half of the 
Crown, a certiorari is not a writ “of 
Course." and the Court must be satisfied 
that there is a sufficient ground for issuing 
it. 7. No more latitude is given the Court 
for the exercise of its discretion in granting 
or refusing a certiorari than in respect 
to other applications which are in the 
discretion of the court. Rf. Rigoles, 
35 N. S. Reps. 57, C. 103.

20. Nature and Grounds — Discre
tionary.]— The granting of a certiorari 
to remove a conviction is a matter for the 
discretion of the Court ; and, when a 
statute makes provision for an appeal from 
a summary conviction under it. that dis
cretion should be exercised by refusing the 
writ, unless special circumstances are 
shown. Regina v. Herrell, 12 Man. 
L. R. 522.

21. Nature and Grounds — Appeal.]— 
Where an appeal has been taken, certior
ari will not lie except as to objections to 
jurisdiction. Regina v. Starkey, 7 Man. 
L. R. 43. 489.

22. Nature and Grounds — Where 
no Jurisdiction.]—A Fiat for a writ of 
certiorari should not issue, as of course, if 
the Justice does not appear upon notice 
of an application for a summons that it 
should issue. Notwithstanding the statu
tory provision, a certiorari may issue 
where the justice has no jurisdiction. Re- 
(,i\ \ v. GtLBRAiin. ii Man. L. R. 11.

23. New Trial in Review Under Consol. 
Stat. cap. 60. s. 45 County Court 
Judge.]—A Certiorari will lie to bring up

1 the proceedings in review had before a 
County Court Judge under Consol. Stat. 
c. 60. if he had no jurisdiction to make 
the order. [Weldon. J., dissenting.] Per 
Weldon. J.. the order of a Judge in a re- 

! view case is final. A Judge has no power 
to order a new trial in a review case under 
Consol. Stat. c. 60. s. 45. See Act of 
Assembly. 1895. c. 21, as to granting new 
trial. Ex parte Fahf.y, Vol. 21. 392, 
N. B. R.

24. Non-Compliance — Rule 29.]—A 
Judge has no power to dispense with com
pliance with Rule 29 of the Crown Rules
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which requires that " No notice <»f motion 
for a writ of nriorari .shall he effectual, 
nor shall any writ be granted therein, 
unless the recognizance and affidavit of 
justification shall have been filed .... 
nor may he grant leave to fde additional 
affidavits where those presented on motion 
are defective. McIsaac v. McNeil, '28 
N. S. H. 124.

2Ô. Of Commissioner to Issue Certiorari 
Under Acts of 1882, Cap. 10, Must be 
Shown.] —A writ of" certiorari was issued to 
remove a conviction under the Canada 
Temperance Vet. The writ was allowed 
by a Commissioner, and it was not shewn 
that there was no Supreme or County 
Court Judge in the county. [Acts of 
1882, cap. Iff, sec. 2.] Held, that the writ 
must be sot aside, as it was not shewn that 
the Commissioner had jurisdiction to issue 
it. Per McDonald, C.J., and Weatherbe, 
J., that the indorsement “ allowed, secur
ity having been first given and filed,” was 
not sufficient. Corbett v. O’Dell, 4 
It. & <!.. X.S. It. 144.

26. Of Single Judge.]—Held, following 
Regina v. Beemer, that a single Judge 
has no jurisdiction to hear and determine 
a motion to quash a conviction upon a 
writ of certiorari ; and that such writs 
must be issued from the office of the Reg
istrar and be made returnable before the 
Court in banc. The Queen v. Smith, 1 
Terr. L. R. 189.

27. Of Supreme Court to Revise Pro
ceedings of Inferior Court, Even Where 
Those Proceedings are Declared Final by 
Statute — 1st R. S. <*. 89, s. 9.]—An 
enactment that proceedings of an inferior 
Court shall be final, does not take away 
the jurisdiction of the Supreme Court to 
review their proceedings under a writ of 
certiorari. Burnaby et al., v. Gardin
er et al., James 306. 1st R. S., c. 89, 
s. 9.]—“ It" any overseers on behalf of 
the township, or any other person shall 
feel aggrieved by any proceedings under 
this chapter, such overseers or person 
may appeal to the next Sessions to be 
held for the County where the township 
is or the person shall reside, and the 
sessions shall hear and determine the same, 
and their order shall be final.”

28. Order Nisi — Stating Grounds — 
Adding Other Grounds.] — Notwith
standing a rule of the court that the

grounds must beset forth in the ordei nisi; 
the court has ixiwor to allow other grounds 
to be added. Kx parte Sprague, 8 
C.C.C. 109. 36 X. B. R. 213.

29. Payment of Costs as a Condition 
Precedent to Discharge from Gaol Ul
tra Vires.] -2. On a conviction for va
grancy it is ultra vires of a justice or re
corder to condemn the accused to a fine 
and costs, and order imprisonment in 
case of default, adding that as a condition 
precedent to discharge from gaol that 
ascused should pay the costs and charges 
of conveyance to gaol. Loenard v. 
Pelletier. 9 C.C.C. p.i. 6 (j. P. R. ">4, 
Q It., 24 ,8. (’. 331.

3(). Removal of Conviction, Notwith
standing Statute Jurisdiction.]— Not
withstanding the amendment to s. 7 of 
the Ontario Summary Convictions Act 
by s. 14 of 2 Edw. VII., c. 12, taking away 
the right to certiorari, a conviction made 
by a magistrate without jurisdictu 1 may 
be removed by certiorari ; and where the 
offence for which a conviction is made is 
found not t<> come within the statut! 
defining the offence, or the municil' 
by-law defining the offence is not wit! 
the statute which gives the j lower to | ^
a by-law, there is such absence of is- 
diction as warrants the issue of a cc tri. 
Rex v, St. Pierre, 22 Occ. N 4
O. I.. R. 76,10. W. R.366

31. Reviewing Evidence.] If the court 
below had jurisdiction its conclusion as to 
matters of fact cannot In- reviewed by 
certiorari. Regina v. McDonald, 19 
X. S. R. 336, overruled.

32. Review of Findings of Fact by 
Magistrate.] -If there was evidence from 
which the magistrate might draw the con
clusion he did, it is not open to the court 
on certiorari proceedings to review the 
findings of fact. Ex parte Coulson, 1 
C.C.C. 31. 33 X. B. R. 428.

33. Review Questions of Law, Not of 
Fact — Halifax City Charter—Acts 
1864, c. 81, a. I in.I W hi'ii- convictions 
by the Stipendiary Magistrate of the City 
of Halifax, under section 140 of the City 
Charter, are brought up by certiorari, the 
court can review any matter of law, but 
cannot interfere with hisdecisionin respect 
to the facts. Queen v. Levy et al., 3 
R. &C..51.
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34. Rule Nisi or Rule Absolute in First 
Instance Discretionary with Covri | 
—It is discretionnry with the court, on an 
application for a writ of certiorari, either 
to grant the writ in the first instance or 
merely a rule nisi therefor. In re T. J. 
Wallace, 1 Old., X. S. R. 525.

35. Rule Nisi to Quash Writ Made by a 
Judge Returnable Before the Court on 
Circuit No Power to Grant Such 
Rule.] A Judge at (.’handlers has no 
power to make a rule nisi to quash a writ 
of certiorari returnable before the court on 
circuit. l u i"i i v. M< I>on m i>. :> R. 
& G., X.S. R. 283.

36. Second Writ - After Procedende 
Commissioner.] A writ <>i certiorari to 
remove a conviction by a stipendiary 
magistrate was quashed because of a 
defect in the bail bond and a writ of pro
cedendo issued. Thereafter the commis
sioner allowed a second writ, to bring up 
the conviction a second time : Held, 
that the commissioner had no authority 
to do anything which would destroy the 
effect of procedendo. Order nisi setting 
aside the second writ of certiorari was 
made absolute with costs. Regina v. 
Nichols, 21 X. s. li. 288.

37. Single Judge in Territories Mo
tion to Quash Without Certiorari.] 
—A Single Judge in the Xorth-West Ter
ritories has jurisdiction to hear an appli
cation to quash a conviction where no 
writ of certiorari has been issued, if the 
conviction has been returned pursuant to 
statute. R. v. Ames, 1 C.C.C. 52, 5 
Terr. L. R. 492.

38. Statute Taking Away Right Im
prover Conduct.]—Though the statute 
R. S. (’. e. 43, sec. 108 (Indian Act) pur
ports to take away the right to certiorari, 
yet it lies where there has been improper 
conduct on the part of the magistrate and 
a fair trial not secured. Re Sing Keh, 
5 C.C.C. 86. 8 B. (’. R. 2 .

39. Statute — Appeal to County 
Court Right to Certiorari Ex
cess of Jurisdiction.]—The Liquor Li
cense Act (Xew Brunswick) provides for 
an appeal to the County Court, and that 
no conviction confirmed or amended on 
appeal shall be removed by certiorari into 
any of the Courts of Record. It was held 
that if the magistrate exceeded his juris

diction, it was discretionary with the Court 
whether a certiorari would lie, the statute 
being no bar. Ex parte Nugent, 1 C. C. 
C. 126 33 X. B. R. 22.

40. Statute Restricting Writ Per 
Thompson. J.] Although the Justice's 
decision is made by the Statute final, we 
could, on certiorari say that he had assum
ed a jurisdiction which he could not ex- 
ercise Hawks v. Hart, 6 R & G., 
X. S. R. 45 ; 6 C. L. T.. 140.

41. Summary Convictions.] The power 
given to a Judge by the Rev. Stat. c. 161, 
s. 32. to hear appeals from summary con
victions before justices of the peace, does 
not take away the right of the Supreme 
Court to grant a certiorari to remove such 
convictions. Ex parte Montgomery, 3 
All. 149, X. B. R. Quaere.] Whether 
such mode of appeal is applicable to 
offences not created by the Rev. Stat. 
Also, whether, in deciding a case on 
appeal the Judge is to lie governed by 
strict legal principles or by the equitable 
principles on which reviews of civil cases 
are determined.

42. Summary Conviction Merits of, 
Xot Reviexvarle Where Subject Mat
ter Intra Vires of Justice.]- An ad
judication by a tribunal having jurisdic
tion over the subject matter is, if no de
fects appear on the face of it, to be taken 
as conclusive of the facts stated therein, 
and the Superior Court will not on certior
ari quash the conviction on the ground 
that any such fact, however essential, 
has been erroneously found. There1 is, 
however, a marked distinction between 
the merits of the case, and points collat
eral to the merits upon which the limit of 
jurisdiction depends. R. v. Reagan, 6 
C.C.C. 55, 36 X. S. R. 206.

43. Summary Conviction Magis-
i r vi i Jurisdiction.] I'nder the N B. 
Liquor License Act. 1896, a conviction 
against a person selling without a license 
is made final and conclusive, and cer
tiorari is, in effect, taken away, the sole 
question to be considered being the juris
diction of the magistrate to convict. Ex 
parte Hebert, 4 C.C.C. 155. 34 X. B. R. 
455.

44. Summary Trial of Indictable Of
fences Superior Court (Que.)]— 
There is no jurisdiction in the Superior
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Court [Que.] to hear certiorari applica
tions 11s to convictions mmlc under the 
sumnmry trials of indictable offences 
clauses of tin- Code ; such jurisdiction be
longs to tin* Court of King’s Bench. Ufa 
v. MaitQViH, S C. C. C. 3 Iff.

•If». Territorial Jurisdiction of Justice not 
Disclosed in Conviction Curative De
fect of Cook Sec. SSff.] I. Where the 
conviction does not show on its face that 
the offence for which the defendant was 
convicted was committed within the 
Territorial jurisdiction of the justice, it 
may be sustained, if the papiers returned 
witI» the certiorari, disclose such territor
ial jurisdiction, as would bring it within 
the curative provisions of sec. NNO of the 
Code. Here the warrant on which ac
cused Was apprehended disclosed the 
Territorial jurisdiction of the justice as 
well as tli«* caption of the depositions. 2. 
A mere expression of opinion by the jus
tice to tin* effect that in view of the evi
dence adduced by the prosecution, a 
denial on oath by the defendant would 
not niter his opinion as to her guilt, does 
not amount to a denial of the defendant 
under sec. 850 to make full answer and 
defence. II. v. MaiXlitKooit, 2 C. C. C. 
410, 2(1 (). lb 115.

4(1. Want of Jurisdiction Amto- 
pitiATK Remedy Statutory Fnact- 
ment.] Nothing but the express provi
sion of a statute can take away the writ 
of certiorari; even this will not deprive the 
Superior Court of its power to issue the writ 
to (plash a proceeding on the ground of 
want of jurisdiction. In such a case, cer
tiorari is the pro|>er remedy, and an appeal 
is not. In a case in which there has liecn 
inadequate service, certiorari is the ap
propriate remedy, because by appeal the 
defendant must waive the defect by 
ap|R‘aring in the case to assert an appeal. 
B F Itvuui.KH. 5 C. C. C. |(i;t, 3f» X.S. It. 
57.

IV. I'llFl.lMlVMtV (>BJFrrinNH.

I Imperial Act, 13 Geo. II., c. 18, Not 
in Force in This Province Oiuection 
to Ckrtiokahi on (Imit-xn ok Lateness 

Must he Taken my Substantive 
Motion.] The ground having been taken 
on tin1 part of the prosecution that the 
writ of certiorari on which the motion to

(plash the conviction was based, had not 
been sued out within six months after the 
date of the conviction, as required by the
l.nglish Statute. 13 (leo. II.. c. IS.: 
Held, that the statute is not in force in 
this Province, not being obviously ap
plicable and necessary to our condition, 
and the legislature of this Province, in 
legislating U|Hin the subject of certiorari- 
havitig adopted the provisions of many 
l'.nglisli Statutes, relating to certiorari, 
while omitting to re-enact the provisions 
of the Act in question. When the local 
legislature has legislated ii|>on any 
•articular subject, relative to which an 
•inglish statute had previously existed, 

the Provincial and not the F.nghsh statute 
must govern here. Also, that the ob
jection. if available, must be taken by a 
substantive motion to set aside the writ, 
and not in opposition to a motion to (plash 
the conviction. Queen v. Porter. 2 
X. S. lb (S lb A- (1.), 352 0 C. L. T. 57.

2. Instituting Affidavits, Before Return
Defect of This ani> Other Acts — 

Writ Sued Out for Purpose of Delay.}
After the Court, with full knowledge 

that a writ of certiorari had not been 
returned, received affidavits on the part 
of plaintiff intituled in the cause and 
granted a rule nisi thereon, and defendant 
appeared by counsel and resisted the rule 
upon an affidavit of defendant also in
tituled in the cause. Held, that it was 
too late to raise the objection that the 
cause was not properly before the Court 
and that the Court had no power to 
adjudicate thereon. Per Des Barres, J., 
(who delivered the judgment of the Court), 
when 1 find that the writ remained in the 
hands of the magistrates, to whom it was 
directed, for a whole year, without any 
effort being made on the part of the 
defendant to have it returned, and that 
when sent to the office of the Prothono- 
tary to be filed without any return u|>on 
it.no application was ever made to the 
Court to enforce oliedienee to it, I think 
there is greater reason to presume that 
in suing out the writ of certiorari, the 
object of the defendant was delay. Band 
v. Flavin. 2 N. S. D. So.

3. Irregularity.] In shewing cause to a 
rule nisi to quash a conviction, objection 
may be taken to the regularity of cer
tiorari. and a separate application to 
supersede it need not be made. Heu.ina 
v. M( Allan. 45 V. C. lb 402.
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4. Motion for Brf.i.iminaky On-
JKCTION DISMISSED SECOND Am I- 
CATioN.] Wlivre an application for a writ 
of certiorari has liven dismissed, the Court 
will not entertain another application for 
the same purpose, alt hough the first was 
dismissed on a preliminary objection. 
Hex v. ( I Kiser. V It. C. I{. 503.

5. Objections to Writ on Ground of 
Lateness Must nr. Taken iiy Svn- 
HTANTivK Motion.]- Objection that a 
writ of certiorari was too late, should 
be taken on a substantive motion to <p ash 
the writ. In re Bishop Dyke, 20 X. S. II. 
(S II. <V <*,.), 203. SC. !.. t. 4 Hi Queen 
v. Porter, 20 X. S. H. is |{. tv (!.), 35 2; 
0 C. L. T. 57.

0. Second Application.] Where an ap
plication for a certiorari has been refused 
even on a preliminary objection, the Court 
will not hear a second application for the 
same writ. Hex v. Gkisf.k, 7 C. C. C. 
172; S B C. R 100. 213; 0 B C. It 503.

V. Practice and Procedvre.

1. DELAY IN APPLICATION.
2. NATURE AND GROUNDS OF APPL1-

3. NOTICE OF APPLICATION.
4. ItKCOC.XlZANCE OR SECURITY.

0. MISCELLANEOUS CASES.

I. DELAY IN APPLICATION.

I. County Court Issuing Writ of
Notice of Application for Writ 
13 Geo. II.. c. IS. s. 5.) A writ of certior
ari to remove a prosecution for selling 
liquor contrary to the provisions of the 
Provincial License Act. 4th It. S., c. 75, 
from the magistrate’s court into the county 
court, was quashed by a Judge of the 
latter court on the grounds, 1st, that the 
parties applying for the writ did not give 
the six days’ notice of their intention to 
the Justices required by 13 Geo. II. c. 18, 
s. 5 ; and, 2nd, because they did not 
swear that they did not sell liquor contrary 
to law. An appeal from the decision of the 
county court Judge was dismissed with 
costs. McDonald v. Roman, 7 R. &. G. 
25, 7 (’. L. T. 52.

2. Delay in Applying.] An assessment 
of damages in respect to land taken by a 
railway was made in October, 1885, the 
owners of the land knowing of the pro
ceedings, and notice of the assessment 
was served on them in May, 188ti : Held, 
that an application for a certiorari to 
remove t he assessment made on t he second 
common motion day of Michaelmas Term,
188*». was too late, no satisfactory reason 
for the delay having been given. Kx 
parte Swim.*28 X. B. R. 138.

3. Delay in Applying for Hnthy i«y 
Cl i KK "l XoTICK i" \ 1*1*1 u M H- 
vick Insufficiency of Proof of,}— 
Defendant was summoned to appear 
before the Sessions of Queen's County, 
in January, 1872, to answer a complaint 
for selling liquor without license. The 
affidavit of service of the summons was 
sworn before a commissioner. Defendant 
did not appear, and the hearing was post
poned from one session to another until 
January, 1874, the defendant at no time 
appearing, when lie was convicted of the 
offence. In the copy of proceedings re
turned by the clerk, an entry was made 
that " notice to appear was served on 
defendant Held, on application for a 
certiorari, that this was not sufficient, but 
that the clerk should have entered how the 
service was proved, and when and how it 
was made. Also, that a commissioner 
had no power to take the affidavit, which 
should nave been made in open court. 
Where a conviction was made on the 20th 
January, and the copy of proceedings 
delivered to defendant on February 3rd, 
but only reached his counsel on February 
10th, and was forwarded to Fredericton 
for the purpose of moving for a rule nisi 
in Hilary Term, but was accidently 
mislaid ; the court held that under the 
peculiar circumstances of the case, a rule 
nisi was properly granted though defend
ant did not apply until after Faster Term. 
Regina v. Golding, 2 Bug. N. B. R. 385.

4. Improper Entry Delay.}—Where 
a rule nisi for a certiorari was granted in 
Faster Term, and the rule improperly 
entered on the plea side of the court, in 
consequence of which it was discharged 
in Trinity Term ; it is too late to renew 
the application in Michaelmas Term ; and 
Quaere : Whether it would have been 
granted in Trinity Term. Roiuns v. 
Watts, (i All. X. B. R. 573.
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5. Motion to Quash for Delay - Ne
cessity for Notice to Proceed.]— 
Rule 188 of the Crown Rules (Nova Scotia) 
directs that in all causes in which there 
have been no proceedings from one year 
from the last proceedings had. the party, 
whether prosecutor or defendant. who 
desires to proceed, shall give one calendar 
month’s notice to the other party of his 
intention to proceed. The defendant. 
pursuant to the order of a Judge, removed 
a conviction made by a magistrate into 
the court, and took no further steps in the 
matter. The informant moved to quash 
the certiorari on the ground that no steps 
had been taken by the defendant for up
wards of a year : —Held, that the inform
ant must first give one month’s notice of 
intention to proceed. Rex v. McDonald, 
23 Occ. N. 17.

6. Motion to Quash for Delay — Prac
tice — Costs.] -To an application by 
the prosecutor to quash a certiorari re
moving a conviction for delay in proceeding 
ing it is not an answer that the defendant 
had given notice of motion to quash the 
conviction before the launching of the 
motion to quash the writ, as long as the 
delay is unexplained. Costs were given 
against the defendant. Rex v. Mc
Donald, 23 Occ. N. 95.

7. Moving to Quash Writ — Costs — 
Rule absolute granted to quash a cer
tiorari, but without costs, six years having 
elapsed before motion made. The City 
of Halifax v. Hartland, 2 R.&. G.. 
\ 8. R. 116.

8. Must Be Applied for Within Six 
Months from Conviction — Imperial 
Act, 13 Geo. II., c. IS, Sec. 5 — Costs 
Procedendo.]—Defendant was convict
ed liefore the stipendiary magistrate for 
Cornwallis Police District of a violation 
of the Canada Temperance Act, 187-8, 
and the conviction having been brought 
up by certiorari the court was moved to 
set the conviction aside on the ground 
that the Act was not in force when it was 
made. The order for the certiorari was 
not moved for until after the lapse of 
twenty-two months from the date of the 
conviction : Held, that in making the 
conviction the stipendiary magistrate was 
exercising the functions of a justice of the 
pence, and consequently that the Imperial 
Act, 13 Geo. II . c. 18, sec. 5, limiting the

granting of the writ of certiorari to six 
months after the date of the conviction, 
applied. The motion was refused with 
costs, and a procedendo ordered. Rigby 
J.. dissenting. Queen v. McFadden, 
G R. &. G. 42G, G (’. L. T. 538.

9. No Steps Within a Year.] Rule ab
solute in the first instance to quash a 
certiorari on the ground that no steps had 
I'h-ii taken within a year. Queen v 
Rines, :» II. .v G., V s'il. 87.

10. Prosecution — Diligence — Ex
tension of Time.]—There must lie con
tinuous diligence throughout the stages of 
applying for a writ of certiorari, causing it 
to issue, and proceeding to judgment ujion 
it ; ami where the delay fixed for the re
turn of the writ is allowed to lapse without 
any step being taken to obtain a new 
order, the petitioner cannot afterwards 
obtain an extension of the delay ; and 
especially where more than two years have 
elapsed since the expiration of the delay, 
and the reason for not complying with the 
original order is not shewn. Joanette 
v. Weir, Q. R. 26, S. C. 288.

11. Removal of Proceedings Under the 
Highway Act Unreasonable Delay 
in Applying For.]—A certiorari to re
move proceedings for the alteration of a 
road under the Highway Act, Consol. Stat. 
c. 68, was refused where two terms had 
elapsed since the filing of the commission
er’s return. Ex parte Lilrett, 25 N. R. 
R. 66.

12 Rule Absolute in the First Instance 
to Set Aside Writ, no Steps Having Been 
Taken for a Year.] - Where a motion is 
made to quash a certiorari, on the ground 
that no step has been taken within a year, 
the rule will be absolute in the first in
stance. The City of Halifax v. Vibert, 
3 R. * C. 54 ; The City of Halifax v. 
Porter, In.

13. Time of Applying for — Delay
Unaccounted for Where Justice 
Had no Jurisdiction.]—A certiorari was 
granted to remove a conviction, though 
two terms had since elapsed, and the 
delay was unaccount ad for. it being dear 
the justice had no jurisdiction. Ex parte 
Long, 27 N. R. R. 495.
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2. NATURE AND GROUNDS OF APPLI
CATION.

1. County Court Clerk.] —A writ of 
certiorari to bring up papers from the 
county court should be directed to the 
Clerk of the Court, either by name, add
ing the name of his office, or by the name 
of his office alone. It is no objection to a 
return to a writ of certiorari that more 
papers than directed are returned. Lunn 
v. Winnipeg, 2 Man. L. It. 226.

2. County Judge or Magistrate — No
tices to Justices — Amendment of — 
Requisites of — Filing of Application 
— Pendency of Appeal.]—ti., having 
been convicted before magistrates, took 
proceedings to appeal to the County Judge, 
and procured the papers to be sent to his 
clerk. Afterwards, and before any pro
ceedings by the Judge, he had the papers 
returned to the convicting Justices. Up
on notice to the Justices of an application 
for certiorari to lie directed to them, he 
now moved for the writ : Held, l. That 
the return of the papers to the Justices was 
irregular and that the certiorari should go 
to the county Judge, la- bing the legal 
custodian of the papers sent to him for 
the purpose of the appeal. 2. That the 
notice for a certiorari to lie directed to 
the convicting Justices could not be 
amended. It was then contended that 
the statute 13 Geo. II.. c. 18, s. 5, entitles 
the convicting Justices only t<> the >ix 
days’ notice, and that the notice to the 
Justices might be treated as a nullity and 
the order now made for the writ to go 
directed to the county court Judge:—• 
But, held, that although the Justices only 
may be entitled to the statutory notice, 
yet, where the records of the conviction 
nave passed into the custody of another 
officer not entitled to notice, the Justices 
ought to have notice of the motion for the 
writ proposed to be directed to such 
officer, and that a new motion must be 
made for certiorari to the county Judge 
and notice thereof given to the Justices. 
Present application dismissed without 
costs. It is not necessary that the affi
davits by which objections are raised 
should be sworn and filed before service of 
the notice on the magistrates. The notice 
must show who the party moving is. 
The practice of arguing the validity of the 
conviction upon the application for the 
certiorari does not apply, except when 
the parties consent. The pendency of an

county court does not inter
fere with certiorari ; unless, at all events, 
the question of jurisdiction is not raised 
upon the appeal. Regina v. Starkey, 
0 Man. L. R. 688.

3. Failure to Specify Grounds in Rule.]
—No objection on account of any omisison 
or mistakes in the order of judgment will 
be allowed unless such omission or mistake 
has been specified in the rule for issuing 
the certiorari. Regina v. Beale, I. C. C. 
C. 236, il Man L. R. il'

4. Full Court - Criminal Matter — 
Practice.]—Motion to the full court upon 
notice to a justice of the peace for a writ 
of certiorari to remove a conviction of the 
applicant under the Master and Servant’s 
Act, R. S. M. c. 00, for the non-payment 
of $18.00 wages Held, that the motion 
should be adjourned into Chambers to be 
heard by a single Judge if the parties 
consented, otherwise that it should !><■ 
dismissed without prejudice to a motion 
in Chambers. Re Dupas, 12 Man. L. R. 
653.

6. Nature and Grounds — Grounds of 
Application.]—The grounds upon which 
the application is made ought to be stated 
in the summons. Regina v. Beale, 11 
Man. L. R. 448.

6. Nature and Grounds — Objection 
not Taken Before Lower Tribunal.] 
—See Per Bain J. Regina v. Starkey, 
7 Man. L. R. 4SI).

3. NOTICE OF APPLICATION.

1. Conviction in Court.]—Held, that 
a conviction once regularly brought into, 
and put upon the files of the court, is there 
for all pur])ose.s, and a defendant may move 
to quash it, however or at whosesoever 
instance it may have been brought there. 
Where, therefore, on an application for a 
habeas corpus, under R. S. O. 1877, c. 70, 
a certiorari had issued, and in obedience to 
it the conviction had been returned, the 
conviction was quashed on motion, though 
there had been no notice to the magistrate, 
or recognizance. Regina v. Ix-vecque, 
30 U. C. R. 396, distinguished. Regina 
v. Wehlan, 45 V. C. R. 396.

457^06
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J Discharge Asked For.] — Quaere, 
whether the certiorari in this case was 
properly issued without the notice, etc. 
required by 13 Geo. II.. c. 18, though the 
object was to obtain the prisoner’s dis
charge, not to quash the conviction. Re
gina v. Munroe, 24 U. C. R. 44.

3. Form of Notice of Application For.]—
Notice of application for a writ of cer
tiorari in Nova Scotia entitled “In the 
Supreme Court, Crown Side.” and ad
dressed to the magistrate at the end 
instead of at the beginning of the notice, 
was held to be sufficient. Rex v. Burke, 
7 C. C. C. 538.

4. Grounds of Objection.]—Semble, that 
in a notice under 13 Geo. II., c. 18. of 
application to remove a conviction the 
grounds of objection to such conviction 
need not be stated. In re Taylor v. 
Davy, 1 P. R. 340.

5. Magistrate.] —Notice of application 
for a certiorari must be given to the con
victing magistrate, and the want of it is 
good cause against a rule nisi to quash the 
conviction. Regina v. Peterman, 23 
U. C. R. 516.

6. Private Prosecutor.]—The affidavit 
of service of a notice of motion for a cer
tiorari to remove a conviction must iden
tify the magistrates served as the con
victing magistrates. But an affidavit 
defective in this respect was allowed to be 
amended, the time for moving for the cer
tiorari not having expired. Such an 
objection was held not to be waived by 
the attorney having accepted service for 
the convicting justices, and undertaken 
to shew cause. The notice need not be 
served on the private prosecutor. Re 
Lake, 42 U. C. R. 206.

7. Prosecutor’s Application.] — Where 
the application for a certiorari is made by 
the prosecutor, no notice to the justice is 
necessary. Regina v. Murray, 27 V. 
C. R. 134.

8. Second Application.] — Where, on 
application made after notice to the con
victing justices for a rule for a certiorari, 
the rule was refused, and on a subsequent 
ex parte application on the same material 
the rule was obtained, it was :—Held, 
that the notice of the first application 
would not enure to the benefit of the

defendant on his second application, and 
that the certiorari was irregularly obtained 
for want of notice to the convicting 
justices. Regina v. McAllan, 45 V. 
C. R. 402.

9. Sessions.] —Notice of an application 
for a certiorari to remove a conviction 
confirmed by quarter sessions, must be 
given to the chairman and his associates, 
or any two of them, by whom the order 
affirming such conviction was made ; and 
where a certiorari had been obtained with
out such notice, and a rule nisi obtained 
to quash such conviction and order, the 
certiorari was set aside. Regina v. 
Ellis, 25 U. C. R. 324.

10. Sessions.]—Held, that under the 
circumstances of this case, no notice to 
the chairman of the sessions of the de
fendant’s intention to move for a certiorari 
was necessary. Regina v. Caswell, 33 
U. C. R. 330.

11. Time — Waiver.]—A preliminary 
objection that the magistrate had not six 
full days’ notice of the application for the 
writ of certiorari taken on the return of 
the motion to make absolute the order nisi 
to quash the conviction, was overruled, on 
the ground that the magistrate on the 
facts appearing in the case, had waived 
the right to tahe the objection. Regina 
v. Whitaker, 24 O. R. 437.

4. RECOGNISANCE OR SECURITY’.

1. Affidavit of Justification by Sureties -
Code Sec. 892.]—Code sec. 892 as to the 
power of a court having jurisdiction to 
quash any conviction, to require the de
fendant to enter into a recognizance, 
embodies the similar provisions as laid 
down in the Canadian Summary Convic
tions Act. Hence any rule of court 
passed under the authority of the old 
Act remains in force without the necessity 
of re-enacting a new rule under sec. 892 
of the Code. An affidavit [in Ontario] 
of justification by sureties must show 
that thev are worth $100 over and above 
any liabilities incurred as sureties as well 
as ordinary debts. R. v. Roihnet, 
2 C. C. C. 382, 16 Ont. P. R. 49.
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2. Bond Before Appeal Certiorari 
Not Taken Away by Act of Assembly.] 
—The Act 18 Viet. c. 36, to prevent the 
tmffie in intoxicating liquors, authorized 
a justice of the peace to impose fines 
and to order liquors to he destroyed in 
certain cases; and the 17th section de
clared that no order of the supreme court, 
or any other court for review or removal, 
or other appeal from the judgment of 
the justices, should he allowed, unless the 
appellant should give notice to the justice 
of his intention to appeal, and within ten 
days after the conviction execute a bond 
with sureties to prosecute the app al with 
effect, and to pay the fine and costs im
posed upon him, in case the conviction 
was affirmed. Held, that the certiorari 
not being taken away by the* Act, it was 
not necessary to give a bond to prosecute 
as a preliminary proceeding to applying 
for a certiorari to remove a conviction 
under the Act. Ex parte Cliff, Mich.

I 1866.
3. Bond Instead of Bail-piece Filed

Writ Quashed—Re-Arrest of De
fendant after Writ Quashed.]—Cer
tiorari to remove a conviction for violation 
of the License Laws in the City of Halifax 
quashed on the ground that a bond had 
been filed instead of bail. The defendant 
having been released on the issue of the 
certiorari, and re-arrested on the original 
warrant after the certiorari was quashed, 
the court granted a rule under the Sta
tute “Of securing the Liberty of the 
Subject,” on terms that defendant should 
bring no action. The City of Halifax 
v. Leake, 2 R. & Cl.. X. S. R. 142.

4. Bond on Appeal or on Issuing Writ 
of Certiorari — Action on Indorsing 
Name of Relator on Writ in Action 
4th R. S. c. 75, ss. 25, 26 and 39.]—In an 
action on a bond to the Queen under 4th 
R. S. c. 75, s. 25, an attorney was named 
on the writ, hut it was not shown at whose 
instance or for whose advantage the action 
was brought. The court passed an order 
staying the action until plaintiff’s attorney 
should indorse on the writ the name of 
the Clerk of the License or the other person 
at whose instance the action was brought, 
to respond the judgment. Queen v. 
McKarcher, 3 R. & G., N. S.R. 337.

Proceedings similarly stayed in Queen 
v. Carter, but the correctness of the order 
staying questioned. Queen v. Carter. 
1R.&G..N.S. R. 307.

5. Bond on Certiorari — Indorsing 
Name of Relator —4th R. S. c. 75, ss. 
25. 26 and 39.]—In an action on a cer
tiorari bond, under 4th R. S. c. 75, “ Of 
Licenses.” the defendant obtained an 
order nisi for the indorsation on the writ 
of the name of a person to be liable for 
costs, under the practice established by 
Queen v. McKarcher, 3 R. & (1. 337. 
Before the rule was made absolute the 
plaintiff indorsed the name of the Clerk 
of License and gave the defendant notice. 
A rule was afterwards obtained making 
the rule nisi absolute and giving tin- de
fendant ten days to plead. Plaintiff after 
the rule was made absolute, indorsed the 
name of the Clerk of License a second time, 
but did not give the defendant notice of 
the second indorsation, and after the 
expiration of ten days, marked a default 
for want of a plea :—Held, that the de
fault had been regularly marked. Quaere, 
as to the practice established by Queen 
v. McKarcher, 3 R. & G. X. S. R. 337. 
Queen v.Carter, 1 R. A- (i.. X.S.R. 307.

0. Bond on Issuing Writ of Certiorari -
4 R. S. c. 75—Condition Proof of 
Breaches.]—During tin- pendency of a 
certiorari to remove a conviction of the 
defendant for selling intoxicating liquors 
contrary to law, defendant was again 
convicted and fined $22.80, inclusive of 
costs, which was reduced below $20 by a 
part payment, and action was brought 
in the county court for the balance on a 
bond conditioned that the defendant 
would not sell during the pendency of 
the appeal from the first conviction. 
There was no evidence that he had sold 
liquor personally, but it appeared that 
liquor had been sold on the premises by a 
woman who was not shown to Ik- defend
ant’s wife, child or servant :—Held, that 
the breach of the condition of the bond 
had not been proved. Quaere, whether 
even a sale proved to have been made 
by a wife, child or servant would be a 
breach of the condition. Queen v. Mc
Kenzie, 1 R. & G. X.S. R. 488.

7. Deposit of Cash Without Written 
Condition—Liquor License Ordinance 
—Keeping Bar Open During Pro
hibited Hours—Want of Allegation 
and Proof of Accused being a Licen
see.]—A deposit by the accused with the 
proper officer of $100 cash, though un
accompanied by any written document- 
is a sufficient compliance with the re-
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quirements of Huh; 13 of the Consolidated 
Rules of Court, 1895. After a writ of 
certiorari has been issued preliminary ob
jections thereto should be raised promptly 
and by means of a substantive motion 
to quash the writ. Upon a charge of 
having had a bar-room open and sold 
liquor during prohibited hours the prose
cution must either allege or prove that 
the defendant Was a licensee. The Queen 
v. Davidson, 4 Terr. L. R. 425, 21 Occ. 
N. 98.

8. Form.]—Where the affidavit ac
companying a recognizance filed on a 
motion for a rule nisi to quash a convic
tion did not negative the fact of the 
sureties being sureties in any other matter, 
and omitted to state that they were 
worth $190 over and above any amount 
for which they might be liable as sureties, 
it was held insufficient. The rule in force 
as to recognizances prior to the passing 
of the Criminal Code is still in force. 
Regina v. Robinet, 10 I*. R. 49.

9. Necessity for—Appeal Pending not 
a Bah to Cehtioraki.]—A writ of cer
tiorari was granted and on the return it 
appeared that the magistrate had filed 
all the papers in the proceedings in court 
as provided by sec. 801 of the Code. The 
accused had also entered into a recogni
zance to prosecute an appeal. The sure
ties swore that they were possessed of 
property of the value of $299 over and 
above all just debts and liabilities, and 
over all exemptions allowed by law.” :— 
Held, 1. That the affidavit of justification 
was sufficient, R. v. Robinet, 10 Ont. 
P. H. 49 not followed. 2. That the fact 
of the appeal pending did not take away 
the right of certiorari; since a party has 
always a right to certiorari on the ground 
of want of jurisdiction, whether an appeal 
is pending or not. 3. A recognizance is 
not necessary before a writ of certiorari 
is obtained; and if the writ of certiorari 
is not necessary or is dispensed with 
(owing to the fact of the magistrate* 
having filed the papers in the Court of 
Superior Jurisdiction as provided under 
Code sec. 891 ) there is no necessity to 
file a recognizance. R. v. Ashcroft, 
2 C. C.C. i Terr. I. R. 119.

10. Preliminary Deposit under Quebec 
License Law—Return of.]—According 
to the License Act of P. Q. sec. 217 (63 
Viet. cap. 12) a certiorari will not be

issued save upon a de|K>sit of the full 
amount of the fine and costs plus $50 
security; the application for certiorari 
does not take away from the defendant 
the option to serve out the term of im
prisonment instead of paying the fine and 
costs; and the defendant having offered 
to serve out the term was held entitled 
to recover the deposit. Wing v. Si- 
«"in, 19 C. C. I '. 171.

11. Proceedings Brought up by Cer
tiorari to have Recognizances Estreated.]— 
Defendant, having been convicted in the 
police court of an assault, entered into a 
recognizance with two sureties to keep 
the peace. Afterwards he was convicted 
of a second assault, and the Attorney 
General had the proceedings brought up 
by certiorari, whereupon, the court, 
holding that the mode of proceeding in 
England to estreat recognizances was 
wholly inapplicable to this Province, 
sanctioned the course pursued in Queen 
v. Thompson. 2 Thom. 9. Queen v. 
Brown, 1 R. & G., X.S. R. 51.

12. Quashing Certiorari.]—Where the 
recognizance to prosecute a certiorari, re
turned after allowance of the latter by 
the convicting justices together with the 
conviction, is substantially and clearly 
bad, and the conviction may possibly 
be upheld, the allowance of the certiorari 
may be quashed on the return of the rule 
nisi to quash the conviction, without a 
substantive motion for that purpose; but 
otherwise, where the objection is a trivial 
one, or the conviction is clearly defective 
and must inevitably be quashed. Re
gina v. Cluff, 46 U. C. R. 565.

13. Recognizance—1 rhegularity.]—In 
shewing cause to the rule nisi to quash 
the conviction, it was objected that the 
recognizance was irregular, being dated 
before the conviction, but held, that 
this ground was only for a motion to 
quash the certiorari, or the allowance of it. 
Regina v. Hoggard, 30 U. C. R. 152.

14. Recognizance.]—Held, that on the 
return of a writ of certiorari, a recogni
zance is unnecessary. Regina v. Nunn, 
10 P. R. 395.

15. Recognizance.]—Held, that since 
the passing of the Dominion Statute 
49 Viet. c. 49, s. 8, there is no longer 
necessity for a defendant, on removal
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by certiorari oi a conviction against him. 
to enter into the recognizance as to costs 
formerly required : Held, that the 
words “ shall no longer apply ” in s. 8 
mean that from the day of the passing 
of the statute the Imperial Act 5 Geo. il. 
c. 19, shall no longer apply, not that the 
Imperial Act shall cease to have appli
cation in Canada upon a general order 
being passed under s. (> of the Dominion 
Act. Regina v. Swalwell, 12 O. R. 391.

10. Sufficiency of Sureties— Proof of 
Discharging Rule Nisi—Leave for 
New Rule.]—A rule of court required 
that no motion to quash a conviction 
should be entertained unless the de
fendant were shewn to have entered into 
and deposited a recognizance in $300.00 
with one or more sufficient sureties, or to 
have made a deposit of $200.00. On a 
motion to make absolute a rule nisi to 
quash a certain conviction, a recognizance 
had been entered into and deposited but 
without an affidavit of justification of the 
sureties or other evidence of their suffi
ciency :—Held, following Regina v. Rich
ardson. that the rule of court had not been 
complied with and that therefore the rule 
nisi must be discharged. But $200.(10 
having been deposited a day or two before 
the return day of the rule nisi, with the 
view of complying with the rule of court. 
Held, that the ends of justice would be 
served by allowing the applicant to take 
a new rule nisi in the terms of the one 
discharged; and this privilege was ac
cordingly granted. The Queen v. Pe
trie, 1 Terr. L. R. 191.

17. Sufficiency of Justification by Sure
ties—Appeal Taking Away Right to 
Certiorari.]—An affidavit of justifica
tion upon a recognizance given pursuant 
to Rule of Court passed under section 892 
of the Crhnnial Code, need not state that 
the surety is worth the amount of the 
penalty over and above other sums for 
which he is surety. A rule of court made 
under section 892 of the Criminal Code 
requiring sufficient sureties for the spe
cific amount is complied with if the sure
ties justify as being possessed of property 
of that value, and as being worth the 
amount over and above all their just 
debts and liabilities, and over and above 
all exemptions allowed by law. Regina 
v. Robinet, not followed. Where a con
viction is attacked on the ground of want 
of jurisdiction, the mere filing of a recog

nizance by the defendant on an appeal 
therefore does not deprive Rim of his light 
to a writ of certiorari. The conviction 
and all other proceedings relating thereto 
having been filed by the magistrate under 
section 80 of the Criminal Code, in the 
office of the clerk of the court for the 
judicial district in which the motion is 
made, a motion to quash the conviction 
can be made without the issue of a writ 
of certiorari. Section 892 of the Criminal 
Code authorizes the requiring of a recog
nizance only where the conviction is 
brought before the court by a writ of 
certiorari, and no recognizance is required 
where such a writ is not necessary or is 
dispensed with. The Queen v. Ash
croft, 4 Terr. L. R. 119.

1. An application for a certiorari to 
remove an assessment should be made 
promptly. Where a party had notice 
of an assessment in December, and his 
property was sold under execution for 
non-payment early in February, an appli
cation made in Raster term for a cer
tiorari to remove the proceedings was 
refused, though the assessment appeared 
to have been improperly made. Ex 
parte Gerow, 4 All., N. IL R., 209.

2. An application for a certiorari should 
be made at the first term after the con
viction; but where the justice had no 
jurisdiction in the matter, a certiorari 
was granted, though a term had elapsed. 
Ex parte Mulhern, 4 All., X.B.R., 259.

3. An application for a certiorari to 
remove proceedings under the Highway 
Act 13 Viet. e. 4, though no time is limited 
by law, should be made without unreason
able delay. A delav of one tenu held 
not unreasonable. Ex parte Hebert, 
3 All., V B i: 'us

4. Mistake in Time.]—Owing to a mis
take in the Crown office, a rule to return 
the certiorari, and afterwards a rule for 
an attachment issued, although a return 
had in fact been filed. More than six

j months having thus expired since the 
’ conviction, the court were asked to allow 
i process to issue against the justice for
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the illegal conviction as of a previous 
term, but the application was refused. 
Quaere, whether the six months could be 
held to run only from the time of quashing 
the conviction. In re Joicb and Anglin. 
IP V. < It. 197.

5. Notice Certiorari Quashed for 
Want of Notice of Motion for Ap
peal from County Court—-How Headed 
—Certiorari to Remove Proceedings 
from Magistrate’s Court to County 
« Jour i Qu xshi u for W xnt of Notice 
Notices of Motion for Appeal from 
the County Court must be Headed in 
that Court.]- -A writ of certiorari to 
remove a prosecution for selling liquor 
contrary to the provisions of the Pro
vincial License Act, from the magistrate's 
court into the county court, was quashed 
by a Judge of t he latter court. on i he 
grounds, 1st, that the parties applying 
for the writ did not give the six (fays’ 
notice of their intention to the justices 
required by 13 Geo. II. c. 18, s. 5; and 2nd, 
because they did not swear that they did 
not sell liquor contrary to law. An 
appeal front the decision of the county 
court Judge was dismissed with costs. M< - 
Donxld v. Ronan,7R. & G., N.S. R.

6. Time for Issue -Extension,] - A 
party who has obtained an order for a writ 
of certiorari, must cause the same to be 
issued and returned within the delay 
fixed when his application was granted, 
and cannot, by motion, obtain leave to 
issue it afterwards. Joannette v. Pul
ler, 0 Q. P. R. 140.

7. Time of Application—Delay.]—1. 
The time for granting a certiorari to re
move proceedings of trustees of schools 
under Parish School Act, 15. Viet. c. 40, 
is not limited by Act 13 Viet. c. 30, s. 2. 
Ex parte Jocelyn, 2 All. X. 13. R. 637.

8. When an order of affiliation was made 
in January, 1805, but the defendant did 
not enter into recognizance to support 
the child, and in January, I860, the 
Sessions adjudged him to he imprisoned 
for not obeying the order : -Held, too 
late to apply for a certiorari to remove 
the proceedings for an alleged defect in 
the order of affiliation. Ex parte Ken
nedy, 0 All. N. 13. R. 335.

9. When in Time.]—Whore an assess
ment was ordered on the 20th October, 
and a rule nisi for a certiorari obtained

at chambers on 27th Fehurary, return
able in Easter, the court held the appli
cation to he in time. Regina v. The 
Assessors of Rates, Kings, 1 Han. N. 
13. R. 528.

10. Where an appeal from a summary 
conviction is made to a Judge of the 
court under the 1 Rev. Stat. c. 101 s. 32, 
and refused by him, a subsequent appli
cation to this court for a certiorari should 
in general he made at the first term after
wards. The court refused to interfere 
in such a case after the lapse of one term, 
where the conviction appeared to he suffi
cient on the merits. Ex parte O'Regan 
3 All. X. R. R. 201.

0. MISCELLANEOUS CASES.

1. Affidavits -When May be Used.]— 
After the return of a certiorari, affidavits 
may be used to show want of jurisdiction 
in the justice, when that fact does not 
appear on the return. Regina v. Sim
mons, 1 Pug. X. 13. R. 158.

2. Appeal -Change of Former Prac
tice.] —Since the adoption of the Crown 
rules providing for an appeal, the court 
will not entertain a motion except by 
way of appeal, to quash a writ of certiorari, 
unless for reasons arising after the making 
of the order therefor. Re Cameron's 
Circus (2 R. & G. 248), and Re Rice (20 
X. S. R. 440), are thus superseded. Re
gina v. Simon Fraser, 22 N. S. R. 502.

3. Application for—Whether Neces
sary to Produce Copy of Proceedings.] 
—Although it is not necessary on an appli
cation for a certiorari that à copy of the 
proceedings sought to be removed should 
>e produced, the substance should he 

set out. Ex parte Nevers, 10 N. 13. R. 5.

4. Application to Judge at Chambers—
Practice.]—On an application to a Judge 
at chambers for a certiorari, there should 
lie a summons or a rule nisi in the first 
instance. Ex parte Howell, 1 All. N. 
13. R. 584.

5. Canada Temperance Act, 1878—No
Appeal form Refusal of Judge to 
Grant Certiorari to Remove Con
viction UNDER THE Act—PROCEEDINGS 
HELD TO BE OF A CRIMINAL NATURE.]—
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Defendant having been convicted of 
selling intoxicating liquor contrary to the 
provisions of the Canada Temperance 
Act, 1878, application was made to a 
Judge of the Supreme Court at Chambers 
for a writ of certiorari to remove the pro
ceedings into the Supreme Court. The 
application having been refused defend
ant appealed : -Held, that the matter 
was a criminal one, from which there was 
no appeal. The appeal having been dis
missed on a preliminary objection of 
which no notice had been given, the order 
was made wit bout costs. Qt een v. 
Calhoun et al., 20 N. S. R., (8 R. &. (1.) 
305. 0 C. L. T. 02.

0. Commissioner Granting.]- Since the 
adoption of the Crown Rules, 1880, a writ 
of certiorari can no longer be granted by 
a commissioner of the Supreme Court. 
Regina v. Grant, 23 N. S. R. 410; 
Regina v. Conrad, 24 X. S. R. 58; 
Regina v. King, 24 X. S. R. 62.

7. Contradictory Affidavits.]- Where the 
affidavits in answer to an application for 
a certiorari to remove the proceedings 
in a prosecution under the Act 5 Win. IV. 
c. 2, for non-performance of statute 
labour, stated that the party had been 
duly notified, the court made the rule 
absolute in order to ascertain what the 
notice was—the applicant in his affidavit 
having denied notice. Ex parte Fer
guson, 1 All. N. B. It. 003.

8. Crown Office Rules — Stating 
Grounds.]—Under the practice in British 
Columbia, it is not necessary to state the 
grounds on which the motion is made in 
further detail than the form prescribed 
by the Crown Office Rules when this is 
adhered to. R. v. McGregor, 10 C. C. C. 
313.

9. Copies of Proceedings -Return.]— 
It is the duty of school trustees to keep a 
minute of their proceedings, and if the 
original orders have been filed with the 
clerk of the peace or assessors, copies 
may be returned with the certiorari. 
Ex parte Jocelyn, 2 All. N. B R. 637.

10. Copy of Proceedings—Production 
—Necessity of.]—Quaere, Whether a 
party applying for a certiorari should

not produce a copy of the proceedings 
before the justice, or account for his nut 
doing so. Ex parte Abell, 18 X. B. R. 
600.

11. Crown Rules —Commissioner.]—( )n 
argument coming on after the coming into 
effect of the Crown Rules : Held, that 
before the passing of those Rules a com
missioner of the Supreme Court had ex
press flower to grant writs of certiorari, 
under Acts of 1874, e. 1, amending e. 89 
R. S. 4th series, and the practice was 
regulated by ss. 57 and 58 of the “ Prac
tice Act.” Regina v. Conrad. 24 X. S. R. 
58; Regina v. King, 24 X. S. R. 62.

12. Direction of Writ Costs- Xew 
Glasgow—Xo Power to Establish 
Court of Appeal and Revision Stock 
of Companies not doing Business in 
the town held by parties in the Town.] 
—The Act incorporating the Town of 
Xew Glasgow empowered the corporation 
to vote, assess, collect, receive, appro
priate, and pay the monies required for 
poor rates and all other rates, and con
ferred upon the corporation all the powers 
theretofore vested in the Sessions. Grand 
Jury and Town Meetings, with power to 
make by-laws substituting assessment 
in lieu of statute labor, and to make all 
rules necessary for the creating and 
conduct of the police and municipal 
court of the town, and for regulating the 
mode of assessment and levying the same, 
and generally for all purposes connected 
with or affecting the internal management 
or government of the town ;— Held, that 
the corporation could not, under these 
provisions establish a Court of Appeal and 
Revision, with reference to assessments, 
with power to administer oaths. Under 
a by-law of the Town of Xew Glasgow, 
providing that all real and personal 
property in the town should be liable to 
taxation :—Held, that insurance and 
bank stocks owned by residents of the 
town, in companies not doing business 
in the town, were not liable to assessment. 
Where the assessment roll was amended 
by the Court of Revision, a committee 
chosen from the council pursuant to a

I by-law, for the purpose of reviewing the 
! assessment, and the action of the Court 

of Revision was confirmed by the council : 
i —Held, that a writ of certiorari, addressed 
! to the Court of Revision and the Town 

clerk, could be sustained, though other- 
| wise if it had been addressed only to the
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Court of Revision. I’er Sir William 
Young, C. J., As some doubt rests upon the 
form, the rule nisi, to quash the assess
ment, &c., will lie made absolute without 
costs. Fraser & Hell v. Town of New 
Glasgow, 1 R. & G., X. S. R. 250.

13. Directions of Writ to Parties having 
no Judicial Duties to Perform -School 
Trustee —Costs.]—It is a fatal objection 
to a writ of certiorari that it is not ad
dressed to parties having any judicial 
functions to perform, and a claim to ex
ercise the office of school trustee cannot, 
therefore, be tested by this writ. Quashed 
with costs, lx he Assessment of John 
Cameron, 2 R. & G. X.S.R, 177.

14. Harbour Commissioners—Pilot’s 
Certificate.]—The procedure in the 
Province of Quebec to quash a conviction 
of the Montreal Harbour Commissioners 
cancelling a pilot’s certificate is by cer
tiorari to the Superior Court. Arcand 
v. Montreal Harbour Commissioners, 
4 C. C. C. 491.

15. Intituling Papers.]—On application 
for a certiorari to remove conviction of 
one J. B., for selling liquor without li
cense :—Held, 1. That the rule nisi was 
properly intituled “ In the matter of 
.1. It.,” and that it need not state into 
which court the conviction was to be 
removed, this being sufficiently shewn 
by the intituling it in the court in which 
the motion was made. In re Barrett, 
28 U C. It. 559.

10. Judge in Vacation.]—A Judge of 
Supreme Court may grant a rule nisi 
for a certiorari returnable in Term. Ex 
parte McNeill, :t All.. N. B. R., 493.

17. Mistake in Name of Applicant—
Quashing Order in New Certiorari.]— 
Where the Christian name of the appli
cant for a certiorari was misstated in the 
writ, it was quashed, and a new certiorari 
ordered to issue. Regina v. Watters, 
6 All., N. B. It., 409.

18. Motions to Maintain and Quash 
Writ.] —In a matter of certiorari an in
scription alone is sufficient, and a motion 
made by the petitioner to maintain the 
certiorari, and another made by the re
spondent to quash the certiorari, will both 
be dismissed with costs as useless. Le
vesque v. Asselin, 6 Q. P. R. 63.
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19. Motion to Quash Summary Con
viction- Necessity for Writ of Cer
tiorari.]—On a motion to quash a sum
mary conviction it was held, a writ of 
certiorari should have been issued, and a 
return made thereto. It is not sufficient 
that on a habeas corpus application the 
magistrate is directed to return the pro
ceedings relating to the imprisonment. 
Also the mere fact that the proceedings 
are on the files of the court, does not give 
the court jurisdiction to quash them 
when they reach the files. It is the re
turn to the writ made in due form which 
gives the necessary jurisdiction to quash 
the conviction. Rex. v. Macdonald, 
5C. ( 279.

20. Necessity for Copy of Proceedings 
sought to be Removed.]—Rule nisi for 
certiorari discharged on the ground that 
no copy of the original proceedings was 
exhibited with the affidavits upon which 
the rule was granted, and there being 
no evidence that such copy could not have 
been obtained nor as to what the pro
ceedings were. Ex parte Em.merron, 
1 C. V. C. 156, 33 N. B. R. 425.

21. Non-Compliance—Conviction not
Produced.]—Appeal from an order at 
chambers to remove a conviction. The 
affidavit on which the order was granted, 
set out that “ the defendant was served 
with the paper writing or minute of con
viction......... being the minute or memo
randum of the conviction or judgment
made......... ” :—Held, allowing appeal.
that Crown Rule 31 was not complied 
with, which requires production and proof 
of a copy of the conviction itself, in the 
absence of which there was no proof that 
a conviction had been made. Regina 
v. Wells, 28 X. S. R. 547.

22. Nova Scotia Liquor License Act— 
Affidavit.]—The affidavit denying the 
offence set out in the information required 
by sec. 117 of the Liquor License Act of 
Nova Scotia, 1895, is essential to the 
allowance of a certiorari in relation to a 
conviction under said Act. Regina v. 
Bigelow, 4 C. C. C. 337, 31 S. C. R. 128.

23. Objections Open.]—Held, that the 
defendant having had the certiorari di
rected to the magistrate who had con
victed was estopped from objecting that
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the conviction was in reality made by 
three justices as appeared from the 
memorandum of conviction which was 
signed by them. Regina v. Smith, 40 
V. C. R. 442.

24. Objections to be Stated.]—A defend
ant applying for a certiorari to remove an 
indictment from the sessions must shew 
that it is probable the case will not be 
fairly or satisfactorily tried in the court 
below, and if difficulties on points of law 
form the ground of application, they must 
be specifically stated. In re Kf.llett 
and Porter, 2 P. R. 102.

25. Practice After Removal.]—A certi
orari issued on the 12th of April, 1872, 
on notice of defendant to a police magis
trate, to return a conviction for selling 
liquor without a license. The writ was 
returned on the 21st of May, in Raster 
term, with conviction and recognizance, 
and both defendants appeared by taking 
out rules. The prosecutor then obtained 
a rule nisi to quash the certiorari, and 
for a procedendo to the police magistrate. 
Rut up to this time there had been no 
motion to quash the conviction :—Held, 
that the proper practice is, that an ap
pearance to the certiorari should be filed 
m the Crown office, and the case set down 
on the paper, so that either party might 
move for a conviction. That the defend
ant was in default in not having moved to 
quash the conviction, or set down the case 
on the paper. Semble, that an affirm
ance of the conviction by the prosecutor is 
necessary to obtain the costs, and further, 
as this was not done, the court declined 
to estreat the recognizance. A proced
endo was awarded, it being thought more 
advisable that the police magistrate should 
enforce the conviction than the court 
above. Regina v. Flannigan, 9 C. L. .1. 
287.

26. Proof of By-law on Certiorari Pro
ceedings.]—Where the original by-law 
was not put in evidence before the con
victing justice, it is not admissible to 
prove it by affidavit on the application 
for a writ of certiorari. Regina v. Banks 
2 Terr. L. I;. 81, 1 C.C.C. 870.

27. Remission of Record to Inferior 
Court — Exceptions.]—The general rule 
is that when a record of an inferior court 
is brought into a superior court by cer
tiorari and filed, it cannot be sent back, j

But this iule is not inflexible. It will be 
sent back to the inferior <ourt to be pro
ceeded with there, after it has appeared 
that the defendant had not good cause lor 
removing it, and also when it appears from 
the return that the court above could not 
administer the same justice to the parties 
as the court below , and therewould be a 
failure of justice if the record were not sent 
back. Regina v. Zickrick, 5 C.C.C. 
389. 11 Man. L. R. 452.

29. Renewal of Application.]- When a 
rule for a certiorari is discharged because 
the affidavits are improperly entitled, 
the application may be renewcd on amend
ed affidavits. Ex' pahte Bustin, 2 All., 
X. B. R., 211.

29. Signature.]—A writ of certiorari 
must be signed by the prothonotary. 
Regina v. Ward, 21 N. 8. It. 19.

30. Special Provisions in Act.]--A Judge 
in vacation has no authority to make an 
order to shew cause in Term why a certi
orari should not issue to remove pro
ceedings under the Act 13 X id. c. 53. Ex 
parte Irvine, 2 All., N. B. R. 516.

31. Summary Cause Brought up by 
Certiorari on Ground that Judge of County 
Court had Refused to Take Down Certain 
Evidence - Order nisi to Si i Aside 
Writ — Order for Writ Should Also 
re Attacked.]—A motion was made to 
set aside a certiorari taken out in a sum
mary cause tried in the county court, the 
ground for the certiorari being that the 
Judge had refused t" take down certain 
evidence. The court refused to amend 
the minutes of the county court Judge, 
but as to the certiorari, held that it was 
safer and better that the rule to set it 
aside should include a motion to set aside 
the order for the certiorari as well as the 
certiorari itself. With the consent of the 
parties the rule to set aside the certiorari 
was discharged with costs. Doyle v. 
Gallant, 2 R. & G., N S. R. 86, 1 C. L. 
tT.. 667.

32. Where Rule Once Refused— Second 
Application — Refusal of Court to 
Hear a Second Application.]—A motion 
having been made for a certiorari and 
refused, the court declined to hear a second 
application. Ex parte Abell, 19 N. B. 
R. 2.
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33. Writ of —How Allowed.]—Quaere, 
whether, under the practice the writ of 
certiorari should not have been allowed 
in the first instance without any rule nisi, 
Queen v. Ward, 20 N. S. R. (8 R. & G.), 
108.

VI. RETURN TO.

1. Allowing Return to Be Amended —
Ordering Further Certiorari.]—A cer- 
itorari having issued to bring up the pro
ceedings and order made in the case of an 
insolvent confined debtor, the justices 
stated in the return that the order was not 
in their possession, the return was allowed 
to be amended, by the justices stating the 
substance of the order, if in their jwwer 
to do so, or if not, by stating how the 
original order went out of their possession, 
or what has become of it. or otherwise, 
that a further certiorari might issue. Re
gina v. Vail, 5 All. X. B. R. 1G5.

2. Attachment Granted for Refusal to 
Obey Writ of — Matter Treated as 
Already in Court, Although Writ 
Not Returned — Intituling Affi
davits.]—A writ of certiorari having 
been issued out of the Supreme Court, to 
the Chief Commissioner of Mines, the 
Commissioner declined returning or obey
ing the writ, for reasons which the court 
held insufficient, and a rule nisi for an 
al chment was thereupon granted. The 
rule was opposed on two grounds, the sec
ond being that the affidavits upon which 
the rule was granted were intituled in the 
cause : Held, Wilkins, J., dissenting, 
that although the writ of certiorari had 
not yet been returned, the matter was 
already in the court, and therefore the 1 
affidavits were rightfully intituled. In rf. 
Clyde Coal and Mining Company, 2 
N 8 R. 86

3. Conclusive Effect of Return.]—The 
defendant having been convicted for sell- i 
ing liquor without a license, the deposition | 
returned to the court by the convicting 
magistrate under the certiorari shewed 
thet there was no evidence of a license 
produced before him, while the affidavits 
filed on the application to quash stated 
that the party had a license in fact, and 
produced evidence of it before the magis
trate, who, moreover, himself swore that 
he believed a license was produced, but I

it was not proved or given in evidence :— 
Held, that the return of the certiorari was 
conclusive, and that the court could not 
go behind it. Regina v. Strath an, 20 
C. P. 182.

4. Contradicting Return Use of 
Affidavits.]—The affidavits on which 
a certiorari was obtained cannot be refer
red to, for the purpose of contradicting 
the return. See Allen's Notes to the 
King v. Justices of York, U. Ms. 110.

5. Conviction — Midwifery Re
turn Without Certiorari Code
Sec.888.] I. It is the duty of a convict
ing justice to return, not only the record 
of a conviction, but also the depositions 
and all the proceedings to the proper 
officer of the High Court in that behalf, 
apart altogether from Code Sec. 888. 2. 
Where that has been done without the 
aid of certiorari the Court may look at the 
proceedings on an application to quash 
the conviction, and the court is justified 
ill assuming, in the absence of anything in
dicating the contrary, that tiled positions 
returned contain all the evidence taken in 
the matter. 3. Midwifery is not surgery 
or medicine within the meaning of the 
Medical Profession Ordinance, sec. 60 of 
the N. W. Territories. It. v. Rondeau, 
9 C.C.C. 823, 5 Terr. L. R. 478.

6. Evidence — Right to Look at 
Where Returned with Writ.] — Pro
ceedings were taken before the Commis
sioner of Public Works and Mines to forfeit 
certain gold mining areas. They were 
removed by certiorari and a rule was taken 
to set aside the forfeiture. The pre
liminary point was taken that on certiorari 
the minutes of evidence taken by the 
magistrate cannot be received. An affi
davit may be produced to shew what was 
)roved before the magistrate. Per Rig- 
>y, J.—where the statute, in a case like 

this, says that the magistrate shall take 
evidence, and he does so and returns it to 
this court, I think we can look at it. 
Counsel contended that where a convic
tion is valid on its face you cannot go be
hind it and look at the evidence. Per

: McDonald, C.J.—That is new to me. Per 
Weatherbe, J.—The practice is the other 
way. Queen v. Elze, 4 R. & G., N.S.R.130.

7. Evidence Omitted.]—Semble, that if 
material evidence be given before a magis
trate, but unintentionally omitted from
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his return, mi amendment may he allowed 
to supply it. but only with the concur
rence of the parties, and of the witness by 
whom the deposition was signed in the 
correctness of the additions, hut it cannot 
he supplied bv affidavit. Regina v. 
McNancy, 6 V. R 138.

8. Evidence Required.] Where a certi
orari simply requires a return of the 
evidence, the magistrate need not return 
the conviction or a copy of it. Regina v. 
M< Nan< y, "> P. R. 438.

9. Evidence Set Out.] -Where a magis
trate. on a summary trial, took no written 
depositions, hut the conviction returned 
to a certiorari set out the evidence :— | 
Held, in the absence of anything to show 
that there was any other or different 
evidence given, that the return must he 
taken to lie a true and full statement. 
Semble, that had there been proof of any 
other or different evidence given, the 
magistrate might have been reguired to 
return it. or to amend the conviction by 
setting h out. Regina v. Flan nig an, 
32 V. ('. R. 593.

10. Imperial Statute — Service on 
Justices — Substituted Warrant of 
Commitment.]—The statute 13 Geo. II.. 
c. 8, s. 6, requiring six days previous 
notice to convicting justice of motion for 
certiorari is in force in British Columbia, 
and service upon the justice of a rule nisi 
for a certiorari though returnable more 
than six days after service-, will not he 
treated as a compliance with the statute, 
following Regina v. Justices of Glamorgan. 
5 T. R. 279. The convicting justices after 
service on them of the rule nisi substituted 
and brought in on its return a good war
rant of commitment, in place of that 
objected to which was admittedly had for 
not following the conviction :—Held, that 
they were entitled to do so. Re Charles 
Plunkett, 3 B. <’. R. 484, l C. C. C. 366.

11. Reading Papers Returned with Writ 
When they are Detached, but Evidently 
had been Annexed to it.]—Counsel in sup
port of rule nisi to quash certain proceed
ings of the Sessions for the County of 
Halifax, in granting licenses for the sale of 
intoxicating liquors outside of the city, 
proceeded to read the writ of certiorari 
and the papers sent up with it. Counsel 
opposing rule, objected to the papers 
being read, on the ground that they were

detached and there was nothing to iden
tify them. The court allowed them to be 
read, as they had evidently been annexed 
to the writ. In he I.kivor Li< e\>k, 
County of Halifax. 1 R. & X.S. R. 
257.

12. Remedy for False Return.]—The
only remedy for a false return to a cert ior
ari is by action on the case at the suit of 
the aggrieved party, or by criminal in
formation. Regina v. Arnold, 8 C. L. 
T. Ore. X. 271.

13. Return — By One of Several 
Justices.]—A return to a w rit of err ioiari 
made by one of two convicting Justices 
provided they, having the record in their 
custody, and can return it. is a sufficient 
return. Regina v. Lacoursierk, 8 Man. 
L. R. 302.

14. Return from Justice.]—A return 
from justices should be before the court. 
See Lord v. Turner, 2 Han. N. B. R. 13.

15. Return of Proceedings Without Writ.
W ill i III R PrOPI hi 1 Bl I "III I HI 

Court Where in Accordance with 
Statute — Code Sec. 879-888.]—A con
viction drawn by the justices was returned 
with a complete record of the proceedings 
and filed in the office of the clerk of the 
court of the Judicial District of Southern 

; Alberta. By sec. 888 of the Criminal 
Code, it is provided that every justice be
fore whom a person is summarily con
victed. shall transmit the conviction to the 
court to which an appeal is given, etc., and 
sec. 879 provides the proper court to which 
the return is to be made. It appeared 
that the proceedings were returned under 
sec. 888. There was nothing to show for 
what purpose they were returned, and they 
might have been returned and have been 
properly on the files of the court under the 
provisions of the said section.:—Held, per 
Scott and Rouleau. J.J., that the return 
of the justices being in compliance with 
statutory provisions to the office of the 
Supreme Court. the proceedings were t here- 
forc regularly before the court and could 
be dealt with on motion to quash the 
conviction, w ithout the necessity of a writ 
of certiorari :—Held, per Richardson and 
Wetmore, J.J., that a writ of certiorari was 
necessary to regularly bring the proceed
ings before the court so as to entertain a 
motion to quash. R. v. Monaghan, 2 

I C. C. C. 488. 5 Terr. L. R. 495.
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10. Return None un Writ I'apers 
Sent Have to Magistrates.] Where no 
return was made by the justices on a writ 
of certiorari directed to them, the court 
held the objection fatal, refused to give 
judgment on the merits, and directed the 
papers to be sent back to the magistrates, 
to deal with as it might be thought best. 
Mosiier v. Doran, 3 H. & (I., N.S.It. 184.

17. Return Not UnderSeal —Objection.] 
—A party appearing to sup|>ort a con
viction cannot object to the cause being 
proc» led with, because the justice’s re
turn 10 the certiorari is not under seal. 
Heuina v. Oulton, ljAll.,*N. B. R. 269.

18. Returnable, When — Practice.] — 
By the practice of the court a certiorari 
is returnable (unless otherwise ordered) 
at the term next after that in which the 
rule for it is granted ; and if not issued 
and served before such term, it is too late. 
Regina v. Harsh man, Mich. T., 1872.

19. Return Day — None in Writ of 
Certiorari.] -Writ of certiorari quashed 
and procedendo awarded where there was 
no return day mentioned in the writ. 
Devers v. Uavaza, 4 R. & G., N.8.R. 107.

20. Summary Conviction — Wrong In
formation Returned on Certiorari— 
Affidavit of Magistrate Explaining 
—Clerical Error in Date.] The de
fendant was convicted before a police 
magistrate, for keeping intoxicating liquor 
for sale, contrary to the provisions of the 
Canada Temperance Act, he was also con
victed for selling liquor. The magistrate 
also made an order for the destruction of 
the liquor seized under a search warrant. 
On the return to the writ of certiorari 
the information by inadvertence was for 
keeping for sale, instead of for unlawfully 
selling ; an affidavit of the magistrate 
was read explaining that the papers in the 
two matters had become transposed.:— 
Held, that the apparent variation between 
the information, summons, and adjudi
cation was satisfactorily explained, and 
the conviction should be sustained : — 
Held, also that an error in the date of the 
offence as set out in the information 
returned with the writ where clearly a 
clerical error, is not a ground for quashing 
the conviction : Held, also, that an order 
for the forfeiture of liquor seized under a 
search warrant was based on an informa
tion duly laid according to the provision 
of 51 Viet. c. 34. sec. 108. Ex parte 
Cavanagh, 2 C. C. C. 207, 34 N. B. 11. 1.

VII. Right to.

1. Evidence or findings of fact.
2. Indictment.
3. Justice of the peace or magis-

(a) Bias.
(b) Jurisdiction.

4. Ministerial or judicial acts.
5. Review or appeal.
0. Waiver.
7. Miscellaneous cases.

1. EVIDENCE OR FINDINGS OF FACT.

1. Cheese Factory Act.] The right of 
certiorari is not taken away in cases aris
ing under the act to provide against frauds 
in the supplying of milk to cheese and 
butter manufactories, 51 Viet. c. 32 (O), 
but even if it were the court would not be 
justified in refusing to examine the evi
dence to see if the magistrate had juris
diction. Regina v. Dowling, 17 O. R. 
998.

2. Coroner’s Inquisition.] The impro
per reception of evidence is no ground for 
a certiorari to bring up a coroner’s inqui
sition. Regina v. Ingham, 5 B. Si. S. at 
p. 280, specially referred to. Regina v. 
Sanderson, 15 L. J 325.

3. Evidence Rejected.] - Held, that a 
defendant is not entitled to remove pro
ceedings by certiorari, to a superior court 
from a police magistrate or a justice of the 
peace after conviction, or at any time, for 
the purpose of moving for a new trial for 
the rejection of evidence, or because the 
conviction is against evidence, the con
viction not being before the court and no 
motion made to quash it. But held, that 
even had the conviction in this case been 
moved to be quashed, and an order nisi 
applied for upon the magistrate and 
prosecutor for a mandamus, to the former 
to hear further evidence which he had 
refused, both motions would have been 
dicharged, the magistrate appearing to 
have acted to the best of his judgment, 
and not wrongfully, and his decision as to 
further evidence involving a matter of 
discretion with which the court could not 
interfere. Regina v. Richardson, 8 
O. R. «51.
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4. Evidence Rejected. Refusal to hear 
witnesses for defence under Hli Viet., c. 
43. (O). (’ertiorari not taken away by 
s. 35. See hk Holland, 37 V. (’. R. ‘214.

5. Evidence Right to Look at on 
Certiorari.] ■ Counsel contended that 
questions as to the suiiieiency of the 
evidence below can be raised on certiorari. 
Per Rigby, .1. In the Colonial Bank of 
Australasia v. Willan L. R., 5 P. (’., 417. 
it was expressly held that the only purpose 
for which you could look at it was to see 
whether there was any evidence. Queen 
v. Lyons, 5 R. & (1., N. S. R. *201.

(i. Not Applicable.) Circumstances such 
os that evidence was improperly admitted, 
that a full cross-examination of witnesses 
was not allowed and that an adjournment 
was improperly refused not going to the 
jurisdiction of the magistrate, defendant’s 
remedy is not by certiorari. Grounds not 
taken will not be considered. Regina v. 
McDonald. *20 N.S. R. 1)4 ; Regina v. 
Hoark, *20 X. S. R. 1(H).

7. Municipal Ordinance Transient 
Trader By-law Proof of By
law Costs.] The Municipal Ordinance 
(R. O. ISSN, e. S. s. (18, s.-s. 31), authorizes 
municipal councils to pass by-laws for “li
censing. regulating and governing tran
sient t raders and other persons who occupy 
premises in the municipality for temporary 
periods, and whose names have not been 
duly entered on the assessment roll in 
respect of income or personal property for 
the then current year, and for fixing the 
sum to be paid for a license for exercising 
any or all such callings within the munici
pality, and the time the license shall be 
in force." The defendant was convicted 
“ for that he. the said defendant whose 
name had not been entered on the last 
revised assessment roll of the municipality 
on. etc., within said municipality, was a 
sewing machine agent, carrying on his 
business, occupation and calling as such 
sewing machine agent without first hav
ing obtained a license to do so, contrary to 
the provisions of By-law No. *2f> of the said 
municipality." On an application for a 
writ of certiorari it appeared from affidav
its filed that the original by-law was

reduced before the convicting justice.
ut that neither the original nor a copy 

was put in as evidence, and it was sought 
to prove the by-law on this application 
!by affidavit : . Held, 1. That the by-law

could not be proved by affidavit on the 
application for the writ of certiorari. *2. 
That therefore, the only means available 
of ascertaining the provisions of the by
law was by reference to the information 
and conviction. 3. That the offence 
stated in the conviction was not one 
which could be created by a by-law passed 
under the above quoted clause of the 
Municipal Ordinance, inasmuch as it did 
not allege that the defendant was “ a 
transient trader or other person occupy
ing premises in the municipality for a 
temporary period.” 4. That costs of 
quashing a conviction on certiorari will 
not be granted, unless there be misconduct 
on the part of the informant or of the 
justice. The Queen v. Banks, *2 Terr. 
L. R. 81.

S. Question of Fact.]— A certiorari will 
not in general be granted when the case 
in the court below depends on a mere 
question of fact. Lord \. Turner, 2 
Han., X. B. R. 13.

9. Question of Fact Within Magistrate's
Jurisdiction Not Reviewable.j A magis
trate’s finding upon a question of fact with
in his jurisdiction will not be reviewed upon 
certiorari, the proper procedure to open 
up the conviction I icing by appeal. The 
Queen v. Urquhart, 4 250, *20
Dec. X. 7.

10. Recorder’s Court Jurisdiction 
Review of Judgment.]- Certiorari

does not lie to review the decision of the 
recorder in a case in which he has juris
diction. and the Superior Court will not 
upon certiorari inquire whether his judg
ment is right or wrong. Wolf v. Weir, 
4. Q. r. R. 430.

11. Removal of Cause from Inferior
Court Grounds Want of Jvkis-
DICT u>\ I RREGULAKI11 I NJUWI I- E.]
—The only duty of a superior court. on an 
application for certiorari, is to determine 
whether the inferior court has acted 
within the limits of its jurisdiction, and 
whether it has complied with the practice 
and principles of law, and it will not be 
granted upon the latter ground if the 
applicant does not shew that he has suf
fered an injustice. Therefore, the appli
cation will be dismissed and the conviction 
of the lower court sustained when the 
applicant alleges only that justice has not
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been clone and the decision of the lower 
court is erroneous, without alleging any 
grave irregularity in the proceedings. 
Carpentier v. Lapointe, Q. K. 25 S. (\ 
395.

12. Summary Conviction - Failure 
to Take Down Evidence in Writing.] 
—A summary conviction for assault was 
quashed because the magistrates did not 
take down the evidence in writing. Den- 
ault V. Robida, S C. C. C. 501. 10 Q.R., 
S.C. 199.

13. Supreme Court of Canada — In
quiring into Merits.]—Application was 
made to the Chief Justice of the Supreme 
Court of Canada in chambers, on behalf 
of a person arrested on a warrant issued 
on a conviction by a magistrate, for a writ 
of habeas corpus, and for a certiorari to 
bring up t he proceedings before the magis
trate, the application being based on the 
lack of evidence to warrant the conviction. 
The application was dismissed. On ap
peal to the full court : —Held, the convic
tion having been regular, and made by a 
court in the unquestionable exercise of its 
authority and acting within its jurisdiction, 
the only objection being that the magis
trate erred on the facts, and that the 
evidence <h.l not justify the conclusion .-it 
at which he arrived as to the prisoner’s 
guilt, the Supreme Court could not go 
behind the conviction and inquire into the 
merits of the case by the use of a writ of 
habeas corpus, and so constitute itself a 
court of appeal from the magistrate's 
decision. In re Trepanier, 12 S. C. R. 
III.

The only appellate power conferred on 
the court in criminal cases is by s. 49 of the 
Supreme and Exchequer Court Act, and 
it could not have been the intention of the 
legislature while limiting appeals in 
criminal cases of the highest importance, 
to impose on the court the duty of révisai 
in matters of fact of all summary convic
tions before |>oliee or other magistrates 
throughout the Dominion. In.

Section 34 of the Supreme Court Amend
ment Act of 1S7(>. iloes not in any case 
authorize the issue of a writ of habeas 
corpus granted by a Judge of the Supreme 
Court in chambers ; and as the proceed
ings before the court on habeas corpus 
arising out of a criminal charge are only 
by way of appeal from the decision of such

Judge in chambers the said section does 
not authorize the court to issue a writ of 
certiorari in such proceedings ; to do so 
would be to assume appellate jurisdiction 
over the inferior court. In.

2. INDICTMENT.

1. Indictment.] An indictment can
not be removed by certiorari from the 
court of general quarter sessions to the 
Queen’s Bench after verdict, even by con 
sent of the parties. Regina v. Lafferty, 
9 IT.C. II. 306.

2. Indictment.] —Nor from the assizes
after judgment pronounced for the pur
pose cxf ç for a new trial. Regina
v. Smith, lu V. (\ R. 99: Regina v. 
Chaude, 11 U. C. R. 447.

3. Indictment — Acquittal.] After 
an acquittal case, the court refused a certi
orari to remove the indictment with a 
view of applyir.g for a new trial or to stay 
the entry of judgment so that a new indict
ment might be preferred and tried without 
prejudice. Regina v. Whittier, 12 U. 
C. R. 214.

4. Indictment — Acquittal.]—After 
acquittal for nuisance a motion was made 
for a certiorari to remove the indictment 
with a view to new trial, no ground being 
shewn by affidavit ; and the new trial was 
moved for on the same day, being the 
fourth day of term :—Held, that the certi
orari, after acquittal, could not issue as of 
course ; but that if it could, it would have 
been unnecessary to move for a new trial 
within the first four days of term. Re
gina v. Gzowski, 14 U. C. R. 591.

3. JUSTICE OF THE PEACE OR MAGIS
TRATE.

(a) Bias.

1. Grounds Taken in Rule to Quash 
Writ — Party Confined to These— 
Notice to Justice Where Acting as a 
Statutory Court — Affidavit Requir
ed Before Issue of Writ — Acts 1879, 
c. 12, s. 1, N. S.— Disqualification of 
Magistrate Through Interest.]—The 
defendant was convicted before F. A.

44
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Laurence, stipendiary magistrate, pre
siding in the town court of Truro, of sell
ing intoxicating liquors contrary to law. 
The stipendiary magistrate was a rate
payer of the town, and received a fixed 
salary as stipendiary, payable out of the 
funds of the town, to which half the pen
alty imposed became payable : Held, 
that the magistrate was disqualified by 
interest from acting in the matter. Hut 
see now 5th R. S.. c. 109. The ground 
was taken in the rule to quash the certior
ari that the bond filed was irregular and 
bad in substance and form :—Held, that 
under this ground the objection could not 
be taken that a bail-piece should have 
been filed instead of a bond. The certior
ari was attacked on the ground that no 
notice had been given to the magistrate as 
required by the Imperial Statutes. 13 
Geo. II.. c. IK. but no such ground 
was taken in the rule : Held, that this 
ground could not be taken at the argu
ment. Quaere, whether the rule requiring 
notice applied to this case, where the 
justice acted as a special Statutory Court 
and not simply as a justice of the peace. 
The ground was also taken that the affi
davit required by c. 12 of the Acts of 187b 
(stating that the defendant had not sold 
intoxicating liquors contrary to law, as 
charged in the summons) had not been 
made : Held, that the statute did not 
apply where the proceedings were coram 
non judice : Held, further, that in cases 
such as the present, certiorari would 
lie after judgment, notwithstandng the 
general ride that in civil cases certiorari 
will not lie after judgment :—Held, 
further, over-ruling Crawley v. Anderson,
1 N. S. I)., 385, that it is no objection to 
the writ of certiorari that an appeal also 
would lie. Ti pper v. Murphy. 3 R. & 
G.. N S. IL 173.

2. Disqualification of Magistrate Bias 
Relationship Refusal of the 

Justice to Give Evidence.]—It is not a 
sufficient ground to raise a reasonable 
presumption of bias, that the neice of the 
presiding magistrate happened to be the J 
wife of the assistant License Inspector, 
who had no connection with the particular 

rosecution in question. The prosecution j 
aving been carried on by the chief License 

Inspector. The fact that a justice is a 
ratepayer in the county in which he pre
sides is no ground for disqualification. 
Where it is sought to set a conviction 
aside on the ground of refusal of the pre

siding magistrate to be sworn as a w itness, 
it must be shown that he was required 
bona fide as a witness, that he could give 
material evidence, and that the defendant 
has been prejudiced. When the convic
tion itself is extended at the time of 
adjudication, it constitutes a sufficient 
“ minute of adjudication ” without any 
other being made or entered. Ex parte 
Flannagan. 2 ( 513, 34 N.B. R
326.

(b) Jurisdiction.

1. Canada Temperance Act Excess 
of Jurisdiction First Offence.]— 
Defendant was convicted of a first of
fence under the Canada Temperance Act, 
1878, and for such offence was adjudged 
to pay the sum of $50.00 and costs, and if 
the said several sums were not paid forth- 
with that the same be levied oy distress 
and sale of the goods and chattels of de
fendant, and in default of sufficient distress 
that defendant be imprisoned in the com
mon jail for the space of three months, un
less the said several sums and all costs and 
charges of such distress and of the com
mitment and conveying of the defendant 
to jail be sooner paid :—Held, that the 
conviction should not have gone further 
than to impose the fine and costs, leaving 
subsequent proceedings in the matte 1 lor a 
further application to the same or another 
justice. Qmvre, whether imprisonment 
could be awarded in such a case for a first 
offence. Queen v. Orr, 20 N.S. R. 
(8 R. & G.) 426. 1) (’. L.T. 119.

2. Canada Temperance Act Imprison- 
meni i\ Default of Payment of Fine.]

Held, that sec. 872 of the Criminal ('ode 
gave a justice authority on a conviction 
under the Canada Temperance Act to 
adjudge imprisonment in default of pay
ment of the fine, and that it was not nec
essary to adjudge the fine and costs to be 
levied by distress first. Ex parte Car- 
son. 2 C.C. C. 483. 34 X. B. R. 331.

3. Canada Temperance Act, 1878—
Pbnalti in Excess of nm Author
ized by Act—Motion to Amend Con
viction—Construction of Secs. 117 
and 118—Imprisonment in Default of
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Distress Imperial Act 13 Geo. II. 
v. is. not in Force Here—Objection 
by Substantive Motion.)—Defendant 
was convicted for unlawfully selling in
toxicating liquor contrary to the pro
visions of the Canada Temperance Act. 
187N, and adjudged for such offence to 
forfeit and pay the sum of $1(10. and also 
to pay ! he prosecutor $7.19 for his costs, 
and if such sums were not paid on or 
before a day appointed, it was ordered 
that the same should lie levied by dis
tress of the goods and chattels of the 
defendant, and in default of distress, that 
the defendant should be imprisoned for 
the space of two months, unless such 
sums were sooner paid : Held, that the 
conviction, if for a first offence, was bad 
on the ground that the penalty imposed 
was in excess of that authorized by the 
Act, and if for the second offence, on the 
ground that it was made in the absence 
of defendant and without notice. A 
motion having been made to amend the 
conviction under the Act, sections 117 
and IIS. by reducing the amount of the 
fine :—Held, that the power of the court 
to make such amendment was taken away 
by the words of the section 117. 4 * * * * * * 11 pro
vided there is evidence to prove such 
offence and no greater penalty is inqiosed 
than is authorized by such Act.” Also, 
that the latter part of sec. 117 must be 
read as if the words “ for the offence 
charged ” were added. The magistrate 
making the conviction having imposed 
two months imprisonment in default of 
distress : Held, that his jurisdiction, 
so far as related to the trial and conviction, 
ceased when he made the conviction and 
imposed the penalty, and that he had no 
authority at that time to fix any term 
of imprisonment until after the return 
is made and he knows the amount re
maining unpaid. Regina v. Hyde, 9 
E. (’. L. Sc E. E. 305 distinguished. Queen 
v. Porter, JO X. S. R. (N R. & (i. 352), 
9 C. L. T. 57.

4. Finality of Magistrate’s Judgments—
Power to Review—No Evidence—
Jurisdiction Limited as to Class of
P e rso ns —Colla t e r a l F act X ecf.ss a it v
to Jurisdiction.]—Plaintiff contracted 
with one Felt mate, who professed to be
the owner of a vessel, to sail her as master
at a stipulated rate of wages. After lapse 
of six months, Feltmate. who had up to
that time been on board, left the ship, 
and plaintiff discovered tnat he was not
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the owner, the possession of the ship 
having been demanded by the defendant, 
thç real owner. Plaintiff then suea 
defendant for wages as master, before 
the stipendiary magistrate, under the 
Canadian Statutes of 1873, c. 129 
52 and 39, which enable a master to sue 
for wages due him, not exceeding $200 :— 
Held, that the stipendiar • had no juris
diction, and that the judgment could be 
reviewed on certiorari. McDonald. C. J., 
and Rigby, J.. dissenting. Per Thomp
son. J.. and Smith, J., that there was no 
evidence of a contract upon which the 
action could be based. Per Weatherhe, 
J., that the case came within the prin
ciple' as to a jurisdiction given to try 
cases between persons < f a specified class 
or classes, and the magistrate had no 
evidence of either of the two classes suing 
and lining sued respectively in this case. 
In this case there is a most elaborate 
discussion of the cases in which certiorari 
will lie to remove proceedings before in
ferior courts where the decision of such 
courts is made final l>v statute. Hawes 
v. HAllA.fi H.*(i. .X.S.lt. 42,(U’.L.T. 140.

5. Magistrate not Qualified.] -The only 
evidence offered in proof of an objection 
that the magistrate before whom the 
recognizance in this case had been taken, 
was not properly| 1 was a certifi
cate. purporting to be under the hand and 
seal of the clerk of the peace, that he did 
not find in his office any qualification 
filed by the magistrate : Held, insuffi
cient. Regina v.White, 21 C. P. 354

(i. Magistrate no Jurisdiction.' Held, 
ihat the defendant appearing on the 
evidence returned, to have bona fide 
asserted a claim to the land which he had 
enclosed, it was not a proper case for the 
adjudication of the mayor of B., under 
s.-s. 72 or 185 of 12 Viet. c. 82, and that 
consequently the mayor’s summary con
viction of the defendant under that Act, 
might be quashed by certiorari. Regina 
v. Taylor, 8 U. C. R. 257.

7. Summary Conviction —Hearing two 
Offences — Reserving Judgment in 
One.]—Application for certiorari was 
made on the ground that the magistrate 
heard two Informations for two similar 
offences, reserving ju igment until t e 
second case was concluded :—Held, that 
the conviction was invalid. Where shewn 
that the magistrate was governed in his

9798
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decision solely by the evidence adduced 
in each respective case. Rex v. Sing, 
fi C. C. ('. 150. «1 It. C. R. 254. 22 Occ. N. 
423.

8. Temperance Act -Absence of Juris
diction.]—Semble. that although the 
Temperance Act of 1684, 27 & 28 Viet, 
c. 18, s. 30, takes away the right of cer
tiorari and appeal, a certiorari may be had 
when there is an absence of jurisdiction 
in the convicting justice, or a conviction 
on its face defective in substance but not 
ot herwise. I \ re Watts, I \ re Emer y, 
5 V. It. 207.

4. MINISTERIAL OR JUDICIAL ACTS.

1. Administrative Act.]—Certiorari does 
not lie where the act is administrative 
or legislative exercise of authority but 
lies only to inferior courts and officers 
exercising judicial functions. Re Town 
Council of New Glasgow, 1 C. C. C. 22, 
30 x 8 li. HIT.

2. Applies only to Judicial Proceedings —
Town Council.]—Certiorari only lie* to 
inferior courts and officers exercising 
judicial functions, and the act to be re
viewed must be judicial in its nature, 
not legislative or ministerial. The action 
of the council of an incorporated town in 
passing a resolution looking to the better 
enforcement of the Canada Temperance 
Act. and providing for a division of the 
fines to be imposed, with volunteer in
formers. is a ministerial not a judicial act. 
and certiorari does not apply. Ix re 
Town Council of New Glasgow, 30 
N. 8. R. 107.

3. Assessment Roll — Return — De
fault—Proceedings from Ministerial 
Character — Superseding Writs Im- 
providently Issued.] —A writ of cer
tiorari was directed to the mad commis
sioners of district 17 in the municipality 
of Halifax, to remove the record of the 
assessment roll of said district assessing 
the inhabitants for road taxes, and the 
return made to the county treasurer of 
persons who had made default. A writ 
was also directed to the stipendiary 
magistrate for the county to remove the 
record of a return of defaulters who had 
not paid or commuted their taxes, and 
the warrant of distress issued by him

thereon. There was a motion to quash 
or set aside the assessment roll, the war
rant of distress, etc. It appeared that 
the allowance of the writ had not been 
opposed, and there was no motion to 
set aside the orders, or to quash the writs 
or either of them. The amount of the 
tax was fixed by law. the value of the 
property by the county assessors, and 
the rate of assessment by the county 
council; and the stipendiary magistrate, 
in issuing his warrant of distress against 
defaulters, was not called upon to exer
cise any judicial function : Held, that 
the proceedings were of a purely minis
terial character, and were not a proper 
subject for certiorari : Held, that the 
process having improvidcntly issued, the 
court had power of its own motion to set 
it aside, and that, in the circumstances 
appearing the writs should lie superseded 
and the returns thereto taken off the files 
of the court. The affidavits filed shewed 
an intention to attack the legality of the 
formation of the district under Acts of 
1900, c. 23. and the appointment of the 
commissioners : -Held, that this could 
not be done in this form of proceeding. 
Rex et al. Corbin v. Peveril, 30 N. S. 
Reps. 275.

4. Commissioner of Mines.] -Certiorari 
to the Commissioner of Mines will lie 
to remove proceedings relating to the 
forfeiture of areas. His functions under 
the Act in this behalf, and probably in 
others, are of a judicial and not merely 
ministerial character. One test of this 
is the discretion with which he is clothed 
to decree or not to decree forfeiture in 
certain cases, another that the appeal 
from his decision is to the Supreme Court. 
Weatherbe, J.. and Graham. E. .1.. dubi- 
tantibus, as to whether he does not merely 
ac‘ as a judge or as a landlord. Regina 
v. Church, 23 N. 8. R. 347.

5. Judicial and Ministerial Acts -Will 
Not Lie to Remove Proceedings 
Purely Ministerial—When Objection
MAY BE TAKEN—VOID PROCEEDINGS—
Issuing Warrant Against Real Es
tate of Non-Resident Minors Without 
Order of County Court Judge—('on- 
sol. Stat. Cap. 10. s.-s. 17. 74. 75 and 77.] 
—The issuing of a w-rrant by the secre
tary of the municipality under the 74th 
section of chapter 10 of the Consolidated 
Statutes, to sell the real estate of non
residents for the purpose of collecting
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the amount of an assessment against them, 
is not a judicial act, and the court has no 
power to grant a certiorari to remove 
the warrant. The objection that the net 
of the secretary is a ministerial and not a 
judicial one, may be taken when showing 
cause against the rule to quash the war
rant. Semble, the issuing of a warrant 
under Consol. Stat. cap. 100. s. 77, against 
the real estate of non-resident minors 
under an assessment made against their 
guardian without the order of the County 
Court Judge, as provided in s. 17 is bad. 
Regina v. Simpson, 20 X. B. R. 472.

6. School Rates—Judicial Act.]—An 
application to bring up by writ of certiorari 
the school rate fixed by the trustees of 
the section, was granted. In re Cape 
Breton School Section No. 121, 24 
Occ. N. 05.

7. Senate of University.] A certiorari 
is only granted to bring up the judicial 
acts of some inferior tribunal. The acts 
of the Senate of he University of New 
Brunswick in dismissing one of the pro
fessors are not judicial acts, and therefore 
not subjected to be reviewed by this 
court. Ex parte Jacob, 5 All. X.B.R. 153.

8. Warrant of Commitment -Proper 
Procedure to Review—Habeas Cor
pus.]—Where a conviction itself is good, 
the fact that the commitment is bad does 
not invalidate the conviction. The com
mitment is not a judicial but merely a 
ministerial act, and is not a proceeding 
which can be brought up on certiorari. 
Ex parte Bertin, 10 C. C. C. 65.

5. REVIEW OR APPEAL.

1. Appeal Pending from Order Granting 
Writ—Motion to Quash.]—A conviction 
was entered against the defendant under 
the Canada Temperance Act and a for
feiture of the liquor ordered. On an 
application for certiorari an order was 
made to bring up the forfeiture order; 
on the return, the conviction was also 
included : Held, on a motion to quash, 
that pending the determination by the 
Court of Appeal whether the order nisi 
could be sustained, and the record shown 
to have been legally removed into the 
higher court, the motion to quash should 
not be heard. R. v. Hurlburt, 2 C. C. C. 
331, 26 N. S. R. 123. 27 N. S. R. 62.

2. Appeal, right of, not Exhausted --
I Summary Cause—No Jurisdiction in 

Supreme Court to Re-hear on Cer
tiorari.]—Defendant, in a cause in the 
City Court, tiled and served his grounds 
of defence unsigned. The magistrate 
after the plaintiff had been sworn, de
cided that the grounds were insufficient 
and directed judgment by default to be 
entered. Defendant brought the cause 
up by writ of certiorari : Held, that an 
appeal lay from the judgment below, and 
further that nothing could he done with 
the cause under the certiorari, as the 
matter was a summary one and the sum
mary jurisdiction of the Supreme Court 
had been taken away. Per Young, C. J., 
we have always held that certiorari does 
not lie when there is an appeal. Eagar 
v. Carey, 1 R. A: (i.. N. S R. 49.

3. Assessment - Water Commissioners 
of St. John.]—Certiorari refused to bring 
up an assessment of the Water Commis
sioners of St. John under the Act 18 Viet, 
c. 38, though the certiorari was not taken 
away by the Act. An appeal to the com
mon council being given to persons ag
grieved by the assessment. Ex parte 
Nowlin, r> All. N. B. R. i ll.

4. Bail—Defect in—Allowance of 
Writ Affected by Right of Appeal, 
or Want of Jurisdiction to Inquire 
into Facts Anew—Order for must 
show Jurisdiction—Imperial Act, 13 
Geo. II.. c. 18, whether Applicable 
to this Province—Queen v. McFadden, 
6 R. & G. 426, Reviewed.]—A writ of 
certiorari was issued on bail taken, not 
as prescribed by the statute, “ to respond 
the judgment.” but upon a condition for
bidden by the statute, viz., that the 
rendering of the body should exonerate 
the bail :—Held, that the writ ought not 
to have been issued :—Held, further, that 
the writ should not have been allowed as 
there was a right of appeal existing in the 
court below, of which the defendant had 
not availed himself, or accounted for his 
failure to do so; and also as the summary 
jurisdiction of the Supreme Court had 
been taken away, so that the facts could 
not be inquired into anew or the case 
satisfactorily disposed of. Also, that the 
order allowing the certiorari was bad, 
as not showing on the face of it the facts 
necessary to give jurisdiction to the com
missioner by whom it was granted, and 
that the objection was sufficiently taken
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in the notice of motion to set aside the 
writ when it stated that the order for the 
writ did not show on the face of it that 
the commissioner who granted the same 
had jurisdiction to grant the same. 
Qmere, whether the Imperial Act. 13 
Geo. II cap. IS applies to this Province. 
Queen v. McFadden, 6 R. & G.. X. S. R. 
426, Wallace v. King, 20 N. S. R. 283.

5. Conviction Good on its Face.] -Whe
ther court will go into facts on certiorari 
where right of appeal to General Sessions 
has been taken away by statute. R. v. 
Hughes, 2 ('. ('. ('. 8, 29 O. It. 179.

6. Conviction -Appeal.]—Where a de
fendant, having been convicted of evading 
toll, appealed to the quarter sessions, 
where he was tried before a jury and ac
quitted, this court refused a certiorari, 
to remove the proceedings, the effect of 
which would be to put him a second t ime 
upon his trial. Stewart v. Blackburn, 
25 V. ('. It. 16.

7. Conviction Quashed.] —A. engaged
B. and his hired man C. to build a house 
for him. and agreed to pay B. his ordinary , 
wages, and $1 per diem for C. A. making 
default, was convicted before a magistrate 
under the Master and Servant Act, and 
ordered to pay B. $15.50 for C’s. services. 
A. appealed, but the appeal was adjourned 
to another session when the conviction 
was quashed. B. then obtained a sum
mons to shew cause why a certiorari 
should not issue to return the order quash
ing the com ion, &c., in the Queen’s 
bench :—Held, that the applicant had
a right to the certiorari; but. semble, 
that the proceedings to reinstate this 
conviction were unnecessary. In re 
Doyle and McCumber, 4 P. R. 32.

8. Conviction — Appeal.]—Conviction 
—Appeal under 38 Viet., c. 11 (O)—De
lay—Transmission of Papers—Return of 
Certiorari—Duty of justices of the 
peace. See Regina v. Slaven, 38 U.
C. R. 567.

9. Conviction — Appeal.]—Where a 
conviction confirmed on appeal to the 
sessions, was brought up by certiorari, 
contrary to 32 & 33 Viet., c. 31, s. 71 (D) 
as amended by 33 Viet., c. 27, s. 2 
which enacts that in such case no certior
ari shall issue :—Held, that the court 
could not quash the conviction (the case

being one in which the magistrate had 
jurisdiction), though it was clearly bad 
and no motion had been made to quash 
the certiorari. Regina v. Johnson, 30 
l-l:

10. Conviction — Appeal.]—Notice of 
appeal ^iven, but insufficient Certi- 
orari therefore not taken away. Regina 
v. Caswell, 33 l\ C. R. 303.

11. Conviction — Appeal Failing 
Owing to Refusal of Justice to Make 
Return Right to Certiorari.] 
Where through the failure and refusal of a 
justice to tile a return of the proceedings 
before him. an appeal proves abortive, 
the court will grant certiorari notwith
standing that an appeal had been given, 
owing to the exceptional circumstances 
of 1 lie case. Ex parte Cow \ \. 9 C. C. C. 
454, 36 X. B. R. 503.

12. Illegal Adjudication - Appeal.]— 
The divisional court of Queen's Bench 
has power to quash a conviction for an 
illegal adjudication of punishment, al
though it has been appealed against and 
affirmed in respect to such adjudication ; 
and s. 71 of 32 & 33 Viet., e. 31 (1)) does 
not take away the certiorari in such a case. 
McLellax v. McKinnon, 1 O. R. 219.

13. Improvidently Issued — Appeal 
Not Taken — 4th R. S., c. 21, s. 61 — 
School — Powers of Trustees to Call 
Special Meeting.]—Section 34, sub-sec
tion 8, of the chapter of the Public Instruc
tion, 4th R.S., cap. 32, provided that it 
should l>e the duty of the trustees to call 
a special meeting of the section,due notice 
being given by the school or otherwise, for 
the purpose of, etc., and for any other 
necessary purpose. Section 37 required 
the trustees, upon the requisition of a 
majority of the ratepayers, to convene a 
special meeting of the ratepayers for the 
purpose of voting money or adding to any 
amount previously voted. At the annual 
meeting of School Section 29 the money 
required for schools was not voted, and 
the meeting instructed the trustees to call 
another meeting for the purpose, which 
they did, but acted under the impression 
that the meeting must be called under a 
requisition, as provided by sec. 37. The 
matter was brought up by certiorari, and 
a rule nisi taken to set aside the assess
ment, the affidavits on l>oth sides being 
drawn on the assumption that the meeting
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could only he called under section 37. 
requiring a requisition from a majority of 
ratepayers.: field, that no such requisi
tion was necessary, that the trustees 
could call the meeting of their own motion, 
and that, whether the requisition was sign
ed l»y a majority of ratepayers or not, the 
action of the meeting was legal and valid. 
Per Mr! >onuld |J., there is another view of 
the case which is fatal to the certiorari, 
and that is that it was not issued in ac
cordance w ith the law which governs such 
cases. 4th 11. S., c. 32, s. 54, provides 
that moneys voted, “ in default of pay
ment of the same shall lie collected under 
and by virtue of 4th 11. S.. e. 21. That 
chapter gives a remedy to the party 
aggrieved by appeal to the sessions, lut 
provides (c. 21. s. 62), that such appeal 
shall not delay the collection or recovery 
of the >um assessed upon the appellant. 
The policy of the statute is to enforce the 
immediate payment of the money assessed 
in both cases, giving the appellant the 
right to have the money restored to him if 
he I r improperly assessed. But in this 
case that policy and the plain meaning of 
the law are defeated when, by issuing a 
writ of certiorari, the collection of the 
money is stopped by a few in numbers. 
The remedy by removing cases of assess
ment to this court by certiorari is given 
by e. 21, s. 07. but not at the time or in the 
manner in which is is sought here. To 
my mind it is clear that the parties who 
instituted these proceedings should, if 
aggrieved, have resorted to the remedy 
of appeal given by c. 21, s. 01 of H. S. 
“without prejudice.” to the whole or any 
part of the assessment. This view of 
the law , if 1 leeollect aright, was taken by 
the court in the case of a certiorari. In 
re School Section 42, 3 N. S. I). 122. In 
he School Section, No. 29. 3 II. & ('.. 
X. S. II. 207.

14. Improvidently Issued — Appeal 
Not Exhausted — 3hd II. S., c. 45. s. 
07 - Assessment - Certiorari.]— 
Where every material fact in the affidavit 
upon which a certiorari was founded was 
negatived in the affidavit on the other 
sale : Held, that the certiorari must he 
quashed. Where the grounds of an 
appeal from an assessment are simply 
matters of detail, the appeal should be 
primarily to the court of sessions, and 
resort should not be had to the Supreme 
Court by certiorari in the first instance. 
The court of sessions has power to set

aside a whole assessment w here it manifest
ly appears that it has been iriegularly and 
therefore illegally mi de. 1.x in Assehh- 
mknt School Hate. Section 42, Avri- 
cioNisH, 3 X. S. 1>. 122. l|

15. Insolvent Act of i86q.]-A demand 
mas made upon a debtor under section 14, 
of the Insolvent Act. 1X09, inquiring him 
to make an assignment of his estate and 
effects for the benefit of his creditors. 
The debtor presented a petition under 
section 15 to the County court Judge, 
upon hearing which he decided that the 
demand was inoperative and ordered that 
no further proceedings le taken.:—Held, 
that as there was an appeal from the 
Judge’s decision, a certiorari would not lie 
to remove the proceedings. Ex parte 
Thomas, 2 Han. N. B. It. 163.

16. Nature and Grounds — No Appeal.] 
A statute providii g that there should

be “no appeal” against a conviction - 
Held, not to take away the right of certi
orari. Regina v. Yhooman, 3 Man. 
L. II. 509.

17. Not Granted When Appeal The 
Proper Course.]—The court, in the exer- 
eise of its discretion, will refuse to grant 
certiorari if. upon the affidavits in support 
of the application, it appears that the 
ground alleged for it is most properlv the 
subject of appeal. The Queen v. Her- 
rfll, 3 C.C.C. 15, 12 Man. L. It. 198, 
522.

IS. Null Proceeding — Certiorari 
Where no Appeal.]— On an application 
for certiorari to remove the matter of a 
decree of the Probate Court, it was ob
jected that certiorari could not I e had 
because the decree read in favor of the 
applicant :—Held, that as the decree was 
a nullity for want of jurisdiction, there was 
no appeal, consequently certiorari was 
the proper means of relief. Regina v. 
Foster, Estate of Eason, 30 N. s. R. 1.

19. Objections that Writ not Directed 
to Persons Exercising Judicial Functions 
— Substantive Motion — Right of 
Appeal to be Considered When Grant
ing Writ — Rule to Quash an As
sessment Removed into the Supreme 
Court by Certiorari.]— The assessment 
had been appealed against on the ground 
that it was too high relatively to others, to 
the court provided for by sec. 10 of the
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by-laws of the town of Windsor, and by 
that court continued. The assessment 
was afterwards continued by the town 
council. Counsel contended that this was 
not a case for a writ of certiorari, because 
the matter complained of did not arise 
from the exercise of judicial functions. 
Per McDonald. J.- Should not that |M»int 
l»e made the subject of a substantive 
motion ? The objection was raised that 
an appeal should have been taken from 
the assessment of the others as too low. 
Per McDonald, J.—Can we review the 
assessment of the others, who have never 
been brought before the Court of Appeal ? 
Per Weatherbe, J.—I do not see that the 
appeal is an estoppel. I' is always 
proper to consider the fact of a right of 
appeal existing when granting a writ of 
certiorari. Rule discharged with costs. 
Wiggins v. Town of W indsor, 3 R. and 
G. 250.

20. Proceedings Before Police Magis
trate, St. John.]- A conviction before the 
police magistrate "t St. John for a breach 
of the by-laws of the corporation cannot 
be removed by certiorari, the provisions 
of the 36th and 37th sections of the Port
land Police Act, 11 Viet., c. i-\ by which 
the certiorari is taken away, and an appeal 
given being incorporated in the St. John 
Police Act, 12 Viet., c. 18. Ex parte 
Harley, 5 All. N. H. R. 264.

21. Province of Quebec Appeal to 
Crown Side of Court of King's Bench.] 
—A writ of certiorari was issued to have 
reviewed a decision of a recorder.: Held, 
that certiorari would not lie where there 
is an appeal from the decision of the 
Inferior Court to the Crown side of the 
Court of King's Bench. O’Shaugiinessy 
v. City of Montreal, 9 C. C. C. 44. 6 
P. Q. R. 287.

22. Provision in Statute for Appeal — 
Discretion as to Certiorari.]—Where 
a statute provides a reined)" by way of 
appeal from a conviction, certiorari not to 
go unless in exceptional circumstances. 
Ex PARTI Ross. 1 C.C.C. 153, 33 X. B. 
li. si-

23. Quashed — Insufficient Grounds 
and no Return — Right of Appeal 
Must re Exhausted.]—Writ of certiorari 
quashed, the affidavit on which it was issu
ed not disclosing sufficient grounds and 
there being no return to the writ. Per

DeBnrres J.—We have decided that a 
party having an opportunity to appeal 
must avail himself of it. and, it he does not, 
certiorari will not lie. The Town of 
1 ’i< tou v .Mcl)ox ald, 3 R.& .G. .X .S. R. 334 ►

24. Recorder’s Court — Removal of 
Conviction — Remedy by Appeal.}— 
A certiorari will not be granted to remove 
a conviction or order of a recorder, win n 
there is an appeal to the Court of King's 
Bench on its criminal side. O’Shaugh- 
NE88Y v. Recorder’s Court, ('» <}. P. It. 
287, 9 C.C.C. 44.

25. Remedy by Review.]—Where a mode 
of reviewing the judgment of on Inferior 
Court is pointed out by statute, the court 
will not grant a certiorari except under 
exceptional cirri instances. Where a. 
party has elected his mode of appeal by 
applying for a review, and an adverse 
decision hns been had. the Court will net 
grant a certiorari ; the party must pi ide 
by the decision of the tribunal he has 
elected. Ex parti Wilson, 1 P. & B. 
X. B. It. 274.

26. Remedy by Review.]- Where 11 
Judge grants a rule nisi for a certiorari, 
the Court will entertain the motion 
although the party complaining might 
have proceeded in a summary way by 
review. Ex parte Wilson, 1 P. & B. 
X. B. R. 274.

27. Review of Decision of Inferior Court.
< i rounds.] There is no appeal to t he 

Superior or Circuit Courts by way of 
certiorari from decisions of courts of 
inferior jurisdiction, on the ground of 
mal juge, or where the Judge of the lower 
court has failed to properly appreciate 
the evidence. Calvert v. Perrault, 
(j. R. 26 S. C. 04.

28. Right to — Not Entitled to as 
Matter of Right.]—Where an appellant 
is afforded a complete remedy by appeal 
and no occasion exists for a resort to 
certiorari, he is not entitled to demand 
certiorari as a matter of course. Re 
Ruggles, 7 C.C.C. p. 106, 35 N. S. R. 
67.

20. Sessions — Appeal.]—Held, that 
though not expressly so enacted 40 Viet., 
c. 40 (D), is retrospective in its operations 
and applies to convictions whether made 
before or after the passing of the Act,
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ami that under s. 7, the right to certiorari 
is taken away upon service of notice of 
appeal to the sessions, that being the 
first proceeding on an appeal from the 
conviction. Regina v. Lynch, 12 U. li. 
372.

30. Sessions — Appeal] The defend
ants having been convicted by a police 
magistrate of an offence against the pro
visions of ('. S. C. c. 95, appealed to the 
quarter sessions, and the convictions were 
affirmed. Defendants now applied for a 
certiorari to remove the convictions, 
notwithstanding that 32 A: 33 Viet., c. 
31, s. 2 (D), as amended bv 33 Viet., e. 
27, s. 2 (D), expressly takes away the 
right to certiorari where there has been 
an appeal to the sessions : -Held, that 
where the magistrate has jurisdiction over 
the offence charged, and the right to 
certiorari is taken away, the court cannot 
examine the evidence to see if the magis
trate had jurisdiction to convict, and the 
certiorari was refused. Regina v. Scott, 
10 P. R. 517.

31. Sessions — Appeal.]—Quære, whe
ther the right to a certiorari was taken 
away by an appeal to the quarter session. 
Regina v. Sparham, 8 O. R. 570.

32. Sessions.]—In the case of a convic
tion for an offence, not being a crime, 
affirmed on appeal to the sessions, the 
writ of certiorari is not taken away by 
38 Viet., c. 4 (O). In re Bates, 40 V. 
C. R. 284.

33. Sessions — Appeal — Rejection 
of Evidence.]—The defendant was con
victed by two justices of the peace under 
the Weights and Measures Act, 42 Viet., 
c. Hi. 8. 14, s.-s. 2 (D), as amended by 47 
Viet. c. 36, s.-s. 7 (D). of obstructing an 
inspector in the discharge of his duty, and 
was fined $100 and costs, to be levied by 
distress, imprisonment for three months 
being awarded in default of distress. At 
the hearing before the justices the defend
ant tendered his own evidence, which was 
excluded. The defendant appealed to the 
quarter sessions, and on the appeal again 
tendered his own evidence, which was 
again excluded and tin- conviction af
firmed. On the motion for certiorari :— 
Held, that the conviction having been 
affirmed in appeal certiorari was taken 
away except for want or excess of 
jurisdiction, and that there was no such 
want or excess of jurisdiction, inasmuch

as the justices and the quarter sessions 
had jurisdiction to determine whether 
the defendant's evidence was admissible 
or not, and that such determination, even 
if erroneous in law, could not lie reviewed 
by certiorari. Regina v. Dunning, 14 
O.R. 88.

34. Summary Conviction — Appeal 
Sec. 897 Code.]—Criminal Code sec. 897 
does not refer to certiorari proceedings but 
to appeals to the court of the General 
Sessions of the Peace. Regina v. Henry 
Graham, l C.C.C. 405, 29 O. R. 193.

35. Stated Case — Appeal from De
cision of Single Judge hy Rule Nisi.]

Defendant was convicted for an infrac
tion of the Indian Act, and obtained a 
stated case under sec. 900 of the Code, 
electing to go before a single Judge. 
The conviction being upheld, application 
for a rule nisi was made and granted :— 
Held, by the full court that the motion 
was in effect an appeal from the decision 
of a single Judge upon the case stated, 
and no such appeal is contemplated by 
the provisions of the Code; that the 
grounds for the motion were the same 
as on the stated case, and were therefore 
res judicata. R. v. Monaghan, 2 C. C. C. 
488, 5 Terr. L. R. 495.

36. Summary Conviction — Jurisdic
tion — Right of Appeal.]—The court 
will not refuse to grant a certiorari, in the 
exercise of a sound judicial discretion, 
because the defendant might have had 
a right of appeal to the County Court, or 
moved to quash the by-law under which 
the conviction was made. R. v. Traves, 
10 C.C.C. 63, 7 B.C. R. 48.

37. Summary Convictions Act (Ont.) 
— No Adequate Remedy by Appeal.]

The amendment made by 2 Edw. VII., 
c. 12, s. 14, to the Ontario Summary Con
victions Act, sec. 7, which enacts that no 
conviction shall be reviewed by certiorari 
except where an appeal would not effect 
an adequate remedy, does not preclude 
the grant of the writ of certiorari where 
the magistrate has no jurisdiction over the 
matter adjudicated. Rex v. St. Pierre, 
5 C.C.C. 365, 4 O. L. R. 76. 1 O. VV. R. 
365.

38. Summary Conviction — Abortive 
Appeal.]—Where an appeal has proved 
abortive owing to the default of the



145 CERTIORARI

magistrate in returning the deposit, a 
writ of certiorari will be granted notwith
standing the abortive appeal. It. v. 
Alford, 10 V. (’. C. 01.

30. Where there was an Appeal Al
lowed by Statute but none taken Writ 
of. Sustained Notwithstanding.] 
Three magistrates, forming a part of the 
Court of Sessions, by whom the return 
of a precept issued under 2nd R. S. c. 02. 
for laying out a road is to be decided. are 
not the three disinterested freeholders 
contemplated by that Act. The pro
ceedings of the sessions were brought up 
by certiorari. Objection was taken that 
certiorari was not the proper mode of 
questioning the proceedings, hut that an 
appeal should have been taken under sec. 
5 of 2 li. S. c. 62. Per Wilkins, J.t the 
oidy question here, it seems to me is 
whether the parties ought not to have 
appealed from the decision of the sessions, 
as provided for by the statute. But it 
would l>e a mockery of justice to compel 
them to resort to that course. For after 
that appeal it would be competent for the 
parties to bring up the proceedings here, 
and the objection now taken would be 
open to them. Court were unanimous in 
making absolute the order to quash the 
proceedings. Queen v. Chapman, 2 
Thom. N. 8. R. 292.

40. Where Right of Review Exists
Delay in Applying.] Where a right of 
review exists, certiorari will be granted 
under very exceptional circumstances. 
Where there has been delay in applying 
for a certiorari, such delay must be satis
factorily explained. Ex parte Price. 
23 X. ft. R. 86.

6. WAIVER.

1. Adjournment of Proceedings Ob
tained on Ground of Absence of Witness-
Then Proceedings Removed by Cer
tiorari Service op Rule nisi to 
Quash—Waiver.]—Defendant, brought 
before justices of the peace on a charge 
of selling intoxicating liquors contrary 
to law, obtained a continuance after the 
investigation had been partially gone into 
alleging absence of a material witness. 
Before the day to which the trial was con
tinued by the justices he sued for a writ 
of certiorari to remove the proceedings 
to the Supreme Court. A rule nisi was

obtained to quash the certiorari, which 
was served, not on the attorney whose 
name appeared on the imvcipe for the 
writ of certiorari but on his late partner. 
No attorney’s name appeared on the 
writ itself. Nothing was done on the 
return day of the rule nisi but afterwards 
a rule was obtained from a Judge at 
chambers to enlarge it and have the cause 
placed on the docket for the then next 
term. On the argument of this rule the 
attorney of defendant stated that he did 
not appear to show cause because the rule 
as he contended had not been served and 
that if the service was held to be good he 
wanted an opportunity to appear 
Held, that the objection to the service 
of the rule had been waived by the at
torney appearing, and that no authority 
being shown to justify the issuing of the 
certiorari after the commencement of 
the investigation and before judgment, 
the grounds disclosed in the affidavit lor 
certiorari being merely formal or frivo
lous. and the Supreme Court having no 
power to try the cause anew, as its sum
mary jurisdiction had been abolished, 
the certiorari should be quashed and the 
cause remitted to the justices. Qmvre, 
whether the writ of certiorari was not 
defective for want of the name of an at
torney. Weatherbe, J., dissenting, held 
that the original rule nisi had expired 
and could only have been revived by a 
motion in term, a Judge at chambers 
having no power to deal with the subject; 
and further, that there had been no 
waiver of the want of service. Blois v. 
Richards, 1 R. & G. N. 8. R. 203.

2. Commissioners Altering Road.] —The 
granting a certiorari being discretionary 
it was refused to bring up the proceedings 
for the alteration of a public road, where 
the applicant had allowed one term to 
elapse, and the road had been opened in 
the meantime. Rex v. Heavieside, 
Mil. T. 1833 X. 1C R.

3. Irregularity—Lateness in Appli
cation.]—Where the proceedings of com
missioners appointed to lay out a street 
under the authority of an Act of Assembly 
had been filed in a public office, as directed 
by the Act, in November, 1864, and the 
parties objecting to the laying out. and 
whose property had been taken by the 
commissioners, applied to the Legisla
ture for compensation in the following 
year :—Held, that it was too late after-
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wards in 1865 to apply for a certiorari 
to bring up the proceedings of the com
missioners on the ground of irregularity. 
R K ,|NA v. Klewei.ung, 0 All. X.B.R. 41'.».

1. Quashing for Want of Diligent Prose
cution.] Defendant was convicted April 
11th. 1890, of a breach of the Canada 
Temperance • Act. On the 22nd May 
following he obtained a \\ 11: of cert iorari 
to remove the conviction into the Su
preme Court. The return to the writ was 
made June 16th, 1890, but no further 
step was taken by defendant until May 
14th, 1891, nearly a year, when notice of 
motion was given to quash the return made 
by the magistrate. A motion was made 
before the court at Yarmouth to quash 
the writ, which was done. On appeal : — 
Held, that the defendant had been guilty 
of laches and the writ was rightly quashed. 
Also, if the magistrate did not make a 
true return that matter cannot be in
quired into on a motion to quash it, but 
the remedy of the injured party was by 
action, or by information at the instance 
of the Attorney-General. Regina v. 
Nichols, 24 N. 6. R. 151.

5. Right to Certiorari.] -Counsel, ar
guendo. an affidavit for an appeal was 
made which was not perfected. The 
defence, on technical grounds, was waived 
by taking steps toward an appeal. It is 
too late to apply for a certiorari after 
an apparent acquiescence in the jurisdic
tion of the court. Per Rigby. ,1.. deliver
ing judgment of the court, there was 
also a contention that because the de
fendant appeared at the trial there was a 
waiver. By the appearance he may 
have waived the irregularity in the sum
mons, but could not have waived the 
irregularity in the conviction, which was 
a subsequent matter. Starr v. Hughes, 
4 R. & G., X.S.R. 84.

6. Summary Proceedings Informa
tion—Waiver of Defect, by Appear
ance.]—Where a summons was issued 
on an information purporting on its face 
to be sworn at a particular time and place, 
when it was afterwards shown that it was 
not so sworn, and the accused appears 
and pleads to the charge, the conviction 
will not be quashed on certiorari since the 
appearance of the accused in effect gave 
the magistrate jurisdiction. Ex parte 
Sonnier, 2 C. C. C. 121, 34 N. B. R. 84.
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7. Writ Quashed Where There had been 
Laches Waiver.] Proceedings having 
been taken to lay out certain roads under 
chapter 60, Revised Statutes (3rd series), 
all the requisites were complied with and 
the report duly confirmed by the sessions. 
Eighteen months subsequently, plaintiff, 
through whose property the road passed, 
applied by writ of certiorari to the 8u- 
ireme Court. He had not appeared 
lefore the sessions, nor made there any 

objection to the confirmation of the re
port : -Held, that having omitted to do 
so. and the proceedings having been con
firmed by a court of competent authority 
having jurisdiction in the matter, his 
application should be refused. Doggett 
v. Tremain et al., 3 N. S. 1). 419.

7. miscellaneous cases.

1. Acquiescence in Conviction -Bar.]— 
The acquiescence of the accused in a con
viction made by a justice of the peace, 
in a matter for summary trial, deprives 
the accused of his remedy by certiorari, 
even when moved for within the proper 
time. Meunier v. Beauchamp, 5 Q. P. 
R. 280.

2. Alien Labor Act—Scienter—Omis
sion to Charge—Code Sec. 889.]— 
Where the information and conviction in 
a prosecution under the Alien Labor Act 
omitted to charge that the offence was 
done “ knowingly,” it was held that the 
defect was fatal as being one of substance 
and not curable on certiorari under the 
curative provisions of Code sec. 889. 
R. v. Hayes,6C.C.C. « ». !.. R. 198.

3. Ancillary in Habeas Corpus War
rant of Arrest.]—-The object of an an
cillary writ of certiorari in matters of 
habeas corpus is to allow a Judge after 
full knowledge of the case, to pronounce 
on the validity of the issuing of a warrant 
of arrest, and consequently on the valid- 
ity of the detention. Ex parte Greene 
(No. 2) 7 C. C. C. 389, 22 (j. S. C. 109.

4. Assessment Brought up by Writ of—
An assessment of a vessel registered in 
the Port of Halifax and owned by a trader 
resident at Isaac’s Harbor, in the County 
of Guyshoro’, was made in the district 
of Isaac’s Harbor for county rates. A 
rule nisi was made absolute to remove
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the asscsMuent, iind on a s|-oc*i:»l case the 
coiiit dee it ed that the vessel Wo- 1:01 
liable i" be so assessed. In hi I in 1. 
St\kf.t.3 II. a <;.. .\.s.i:.;jmi.3< . h.i 44.

5. Asses-11 cut amounting to 11 < re thaï 
SI.50 peracie made by a < t mmUsit 1 er ol 
dyke was brought ti|> by c eitioraii aid 
(plashed. In hi: Bishop* Dyke. Ju N. S. 
11. (8R. A C.«5 A 2( 3. SC. !.. T. Mb.

(». By-Law.] Held, follow il g re Kates. 
40 V. (’. H. 284. that the 1011 vie’it n I eii g 
for the breach of the hy-laYt the writ of 
certiorari was not taken away by II. S. <). 
1877 e. 74. Kegina v. Washington. 
h. U. C. i:. 221.

7. Commitment by Justice- Sunday 
Resisting Peace Uffi< er.]—A vert it rari 
will not be granted to remove a justice's 
commitment of an accused peist n for 
trial. Semble, that the arrest and << 111- 
mitment of the defendant on a Sm day 
for resisting a peace officer were legal. 
Rex. v. Leahy, Ex p. (Iahj.and, 35 
N. B. Heps. 500.

Commitment—Inferior Court.]- 
A commitment bv an inferior court after 
the proceedings Î efore it had been ic- 
ceived by certiorari, is invalid. Hex v. 
Foster. 7 ('. C. C. 4P», 5 O. L. II. 624.

0. Committal for Trial- Discharge on 
Bail.]—Where a defendant has been com
mitted for trial, but afterwards admitted 
to bail and discharged from custody, a 
superior court of law has still power to 
remove the proceedings on certiorari, but 
in its discretion it will not do so where 
there is no reason to apprehend that he 
will not be fairly tried. Regina v. Adams 
8 P. II. 462.

10. Debtor - Order or Disc harge — 
When Refusal to Answer Proper 
Questions.]—When a debtor who has 
been examined before a commissioner, 
on an application for his discharge from 
custody, refused to answer proper tpies- 
tions put to him, and the commissioner 
ordeied his discharge, the Court granted 
a certiorari to remove the order. Ex 
parte Wright. 20 N. B. R. 509.

11. Depositions.]—Qime, as to the 
power of a Judge in chambers, on an ap
plication of a prisoner for his discharge 
on a bad warrant, to remand him, and in

aid of the prosecution to order a certiorari 
to bring up the depositions, etc. lx re 
Carmichael, 10 !.. J. 325.

12. Important Principle — Cm Court.]
Where an important principle was in

volved in a case tried before the city 
court of St. John, the court granted a 
certiorari to bring up the proceedings, 
though the ease might have been reviewed 
before a Judge at Chambers. Ex parte 
Foye, Easter T., 1803.

13. Insolvent Debtors’ Act.]—A certi
orari lies to remove into Supieme Court 
the proceedings before justices under the 
Insolvent 1 debtors’ Act W in 11 v. Cole
man, 4 All. X. B. R. 030.

14. Inspector Under Canada Temper
ance Act Proceedings to Remove 
Him from Office - Invalidity of — 
50 Vict.. e. 4, s. 141.}—A resolution to 
remove an Inspector under the Canada 
Temperance Act iccited certain charges 
against him. and the mover of the resolu
tion stated facts within his knowledge in 
support of the charges. A motion to 
postpone the consideration of the resolu
tion until the following day was lost, and 
on motion, the inspector, who was present, 
was heard before the council in answer to 
the charges. No objection was made to 
the absence of sworn testimony or of 
notice. The resolution was passed, the 
mover and seconder voting in the affirma-

, live. The court being of opinion that 
there was not sufficient cause within 50 
Vic., e. 4. s. 141, and that the proceedings 
were invalid, and were simply for the 
purpose of turning the inspector out of 
office, granted a certiorari to remove the 
resolution. Ex parte Weyman. 32 N. 
B. It. 380.

15. Intituling Affidavits — Proceed
ings before Deputy Commissioner of 
Mines Brought up by Certiorari — 
Filing Affidavits.]—Proceedings before 
the Deputy Commissioner of Mines to 
forfeit certain mining areas were brought 
up by certiorari. The parties applying 
for the forfeiture intituled the process 
below “ The Queen v. Tobin” :—Held, 
that the party taking out the writ had a 
right to use the same title in subsequent 
proceedings in the Supreme Court. A

I rule was granted to compel the parties 
i sustaining the forfeiture to file their affi- 
I davits on a day previous to the hearing 
I to be named bv the court. Queen v.
; Tobin, 2 R. A CL, N. S. 11. 305.
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Hi. Irregularities — Prejudice.]—A 
certiorari will not ho granted on account 
of irregularities in procedure, if such 
irregularities have not prevented justice 
being done. Huot v. Paquette. 3 tj. 
P. R. 602.

17. Liquor License Act of Nova Scotia, 
1895, Sec. ii7-l Under sec. ii7 of the 
Liquor License Act of Nova Scotia, a writ 
of certiorari cannot issue unless the party 
applying therefor files an allidavit deny
ing the commission of the offence charged, 
either by himself or his agents, and the 
section applies as a condition precedent 
notwithstanding that the main objection 
is one that goes to the jurisdiction of the 
convicting Magistrate. Whore a statute 
lays down rules restricting the issue of 
Writs of cert iorari, they should be constru
ed narrowly, and applicants kept to strict 
observance of them. It. v Bigelow. 2
r.e.c. :tti7, 31 v s. it. \:w.

IS. No Certiorari Should Issue in a 
Civil Suit Without a Sufficient Affidavit 

Intituling Affidavit Scoff of 
Writ Appeal Baii 3rd It s. 
c. 7f), s. 24, “ the Award of Sven Jus
tices Shall he Final and Conclusive." 
Not Sufficient to Take Away Juris
diction to ( I rant Writ of.) No certi
orari should issue in a civil suit without 
an affidavit showing sufficient grounds 
therefor in the estimation of the court or 
Judge who grants it, and which may be 
controverted on other affidavits on motion 
to set aside the certiorari. The affidavits 
for the writ should not lie intituled in the 
cause. The affidavits, after the cause is 
brought up, must lie so intituled. The 
writ of certiorari has a wider scope in this 
country than in England, and is often 
issued after judgment, and for small sums 
but should not be issued when the statut
able right of appeal has not been lost or 
defeated. It is not so restrictetl in this 
country as not to remove any other than 
judicial acts. Sufficient bail must be 
given to respond the judgment to lie finally 
given in the cause ;and if the Commission
er has any doubt as to the sufficiency 
of the bail, he should require them to 
justify. The concluding clause of section 
24, chapter 76. 3rd It. S. does not take 
away the jurisdiction of this court. Burn
aby et al. v. (iardiner et al.. James JHMi 
affirmed. Crawley v. Anderson, 1 
N.s D 886, 3 R. A C \ s 1; 37.

111. Order for Writ Granted by Judge
Indorsed h y Commissioner as I>i-

RE< FED I \ « htDI R « >RDER lltltEUl LAK.] 
—Certiorari quashed when the order was 
granted by a Judge and the writ indors
ed by a Commissioner who was 
directed in the order to enforce upon the 
writ the amount for which bail was 
filed, etc., the court holding that the Judge 
had no power to order a Commissioner to 
indorse the writ. Dennison v. Jack. 
2 It. A- N.S. IL 172. I C. L. T. 1M13

20. Proceedings of Trustees of Schools. |
The Supreme Court has power to grant

a certiorari to remove the proceedings of 
Trustees of schools under t he Parish School 
Act. If) \ iet.. cap. 10, and to quash 1 lient 
if defective. Ex farte Jocelyn, 2 All. 
\ B i: 837

21. Profane Language Conviction 
for Vsinu Must Set Out Words 
l sed Costs Auainst Informant on 
Quashing.] Held, that a conviction for 
using profane language on the public 
street should set out the words used. 
Where the informant and magistrate 
opposed the application for certiorari 
ami the conviction is (plashed, the ac
cused is entitled to costs against them. 
R. V. Smith, 2 C.C.C. 486. 31 N.S It 
4118.

22. Recorder’s Court Writ to Re
corder Personally • Ohjection.) - 
A writ of certiorari against the decision 
of one of the recorders for the city and 
district of Montreal, may be directed to 
t he recorder personally and not necessarily 
to the court, and if object ion to its being 
so directed could be taken at all, it could 
only be taken by the recorder himself 
ami not by the party in whose favor the 
judgment complained of was given. 
Poirier v. Weir, 7 Q. P. It. 00.

23. Sessions.| It is improper to call on 
the court of general sessions to shew cause 
to a rule for a certiorari. Re Nash and 
M(<’r.\cken. 33 U. (’. It. 181.

24. Sessions — Recognizance to Ap- 
pear.] Held, that a recognizance to 
appear for trial on a charge of perjury at 
the sessions was wrong as the court had 
no jurisdiction in perjury, but a certiorari 
to remove it was refused, as the time for 
the appearance of the party had gone by. 
Regina v. Vurrib, 31 U. C. It. 682.
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25. Sessions .hmsnirnox <n Jrs- 
Ti« Ks.] Defendant w;is convicted undvr 
s Viet.. v. 15. tor working on Sunday at 
his ordinary vailing. Ilv appealed to the 
quarter sessions, where the question was 
tried before a jury and the conviction 
affirmed. The proceedings having been 
removed by certiorari to this court : 
Held, that a certiorari would lie. not to 
examine the finding of the jury on the 
facts, but to determine whether the 
justices had exceeded their jurisdiction. 
Hehpeleh v. Shaw, Hi I". ('. R. KM.

Sessions.I The proper proceeding to 
reverse a judgment of the court of quarter 
sessions on an indictment is a w rit of error, 
not certiorari and habeas corpus. Re- 
G1NA v. Powell, 21 V. (\ It. 215.

2d. Sessions Reason aiii.e 1)ovut.| 
W here it is shown to a Judge in Chambers 
that there is a reasonable doubt as to the 
legality of a conviction under the Master 
and Servant Act. lie will order a certificate 
for the removal of the conviction, notwith
standing the confirmation of it by the 
sessions on appeal. In he Svli.ivan, S 
I. ,1. 27b.

27. Sessions Disthht Rates.)
A certiorari to remove orders of sessions 
relating to the expenditure of the district 
rates and assessments, at the instance of 
the attorney-general, without notice. 
Rex v. Justices 01 \ 1 wcahti e. Dm. < > 
R. 111.

2S. Set Aside When Sufficient Grounds 
not Disclosed for Issue of Statvtek 
Resthaining W'hit 4th R.S.. <. 21, 
s. 07.1 The Act of Incorporation of the 
Town of New (ilasgow. in section 10 pro
vided that the corporation should assess, 
collect, and pay over whatever moneys 
were required for poor-rates, and all other 
(except school) rates, and should have 
within the town all the ttowers relating 
thereto vested in the sessions, grand jury, 
town meeting, etc. The 52nd section 
empowered the town council to make 
by-laws and rules touching all matters 
within their authority, including rules 
for regulating the mode of assessment and 
levying the same, which by-laws, when 
approved by the (lovernor-in-(Vmncil, 
should have the force of laws. The by
laws so made defined personal property 
for the purposes of assessment, so as to 
comprehend all goods and chattels, and 
provided for the trial of appeals from the

assessment. They contained a further 
provision, that the roll, when finally 
pass<xl. should be valid, and bind all 
parties concerned, notwithstanding any 
defect or error committed in or in regard 
to it. The Rank of Nova Scotia, doing 
business at New (ilasgow through a 
branch, appealed from its assessment, and 
the appeal having been heard in the mode 
provided by the by-laws, the assessment 
was confirmed, and a warrant issued, in 
pursuance of which a levy was made on 
books of account of the bank, and on a 
number of promissory notes, the property 
of the bank. The bank having thereupon 
brought the assessment and warrant up by 
certiorari.: Held, that see. 07. of e. 21, 
R. S.. did not apply to the case, being 
confined eo nomine to proceedings of the 
sessions touching rates, that the levy on 
promissory notes was good, that the pro
vision of the by-laws making the assess
ment final and binding, notwithstanding 
defects or errors, did not prevent the court 
from reviewing it under writ of certiorari, 
and that the certiorari would lie in such 
case if the affidavit disclosed sufficient 
grounds, the scope of the writ being wider 
here than in England. The Court, alter 
ruling as above, quashed the certiorari, 
without costs, sufficient grounds not hav
ing been shown for setting aside the assess
ment In he Assessment of tiie IUnk 
of Nova Scotia, hy the Town of New 
(îi.Asuow, It R. A- (’.. N. S. R. 112.

29. To Whom Directed.) On motion 
to quash a conviction by a justice of the 
peace which had been appealed to the 
county Judge, an objection that the writ 
of certiorari was improperly directed to. 
and returned by the clerk of the peace 
and county attorney, instead of the county 
Judge or magistrate, was overruled. Re
gina v. Khawley. 45 V. C. R. 227.

ltd. Vacation.) The certiorari to bring 
up the depositions cannot properly be 
issued in vacation, returnable before a 
Judge in Chambers. In he Rvhi.ey, 1 
C. L. ,1. .14.

Ill Validity and Committal and Re
cognizance Propek Remedy.] Where 
the commitment and recognizance taken 
on Sunday are sought to be attacked, the 
proper remedy is habeas corpus not certi
orari. Kx parti Oakland, 8 c.c.c. 
385. 35 X. It R 509.
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VIII. .Service.
1. Petition for Service.]—A petition 

for a writ of certiorari must lie served on 
the parties interested, and a notiee*of its 
presentation must lie given to them. Hex 
x. w ximi.v Q. R. 25 8.C. 31.

2. Removal of Proceedings in’Laying 
out a Road Under the Highways Act 
(Consol. Stat. c. 68) — Against Whom 
Rule Shoi ld Be T ucen ( >ut Service 
of Rule Delay in Applying.]—A 
rule nisi for a certiorari to remove a return 
made liy the Commissioners of Highways 
((’onsol. Stat. c. OS, s. 2). of the laying out 
of a road, must lie moved against. and 
served ujkiu the Commissioners, and not 
upon the municipality of the county. 
The rule should also lie served upon the

.■mi "I 1 In- road. The court refused 
to allow such a rule, taken out against the 
municipality, to he amended and en
larged Ex parte Hamilton, 28 X. B. 
R. 135.

3. Short Service — Enlarging Rule. 
—Where an order nisi for a certiorari had 
been issued only four days before the first 
day of the term at which it was returnable, 
the court refused to make the rule absolute 
and enlarged it until the next term. Ex 
parte Lyons, f> All. N. B. R. 40!).

4. Service Reasonable Notice — 
Conviction in Absence of Defendant 
— Code Sec. 853.] Where 1 lie magistrate 
convicted defendant of a third infraction 
of the Canada Temperance Act. in the 
absence of the defendant, on proof that 
the summons had been left with defend
ant’s wife at his residence the day pre
vious :—Held, the conviction was bad ; 
that proof of hour of service and distance 
from place of sitting of the court, were 
material elements to decide the question 
of reasonableness of the notice as required 
by Code sec. 853. Rf. O’Brien. 10 C. C. 
C. 142.

5. Service on Solicitor.]—W„ a solicitor, 
was not regularly retained by the prose
cutor to oppose a motion for certiorari, 
but was present and was permitted to act- 
Notice of appeal was served on W. :— 
Held, the prosecutor having availed him
self. of. and got the benefit of W.’s services, 
and there being no solicitor on the record, 
could not complain of undue service. 
Semble, it would be otherwise were the 
appeal by the defendant after conviction. 
Regina v. Ferguson, 20 N. 8. R. 154.

(i. Service on Clerk — Contempt of 
Court — Magistrate.]—Where a magis
trate authorized the enforcement of a 
summary conviction after a certiorari had 
been served upon the clerk of the peace, 
but imi upon 1 In- magistrate, in remove 
the conviction into the High Court of 
Justice, the magistrate will not be adjudg
ed guilty of contempt of court where 
there is no positive evidence of the certi
orari having come to his knowledge. Re
gina v. Wood y att, 3 C.C.C. 275, 27 
O. R. 113.

See also Conviction; Habeas Cor
pus ; Indictment ; Intoxicating Liq
uors — Justice of the Peace — Va
grancy — Warrant of Commitment.

CHALLENGE OF JURY.

CHAMPERTY.

1 Quebec English Criminal Law 
Criminal Offence ] -The Quebec Act 

nf 1771. introduced English Criminal Law 
into the Province of Quebec. Champerty 
by t lie law of England is a criminal offence, 
and as such would be a criminal offence 
in Quebec. Mblochb v. De Quire, 8 
C.C.C. St), 34 Can. S.C. R. 24.

CHILD STEALING.

Crim. Code Sec. 284 — Father Steal
ing His Child — Divorce ]—The mother 
of a child having secured a divorce from 
her husband by the decree of a court of 
competent jurisdiction and the custody 
of the child having been granted to her, 
the father stealing the child and taking 
the same out of the jurisdiction though 
by the decree of divorce he was allowed 
to take the child out riding with him in the 
day time, but to return it to the mother 
the same day, may be charged with child 
stealing under sec. 284 of the Criminal 
Code, his act being more than a mere 
contempt of court. Rex v. Watts, 5 
C.C.C. 246, 3 O. L. R. 368.

See also Kidnapping.

4
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CHINESE IMMIGRATION ACT.

1. Chinamen in Transit Through Can
ada — Change op Destination ] - Where 
a transportation company has engaged 
to carry a Chinaman in transit through 
Canada under the bonding regulations of 
the Chinese Immigration Act from one 
port out of Canada to another part or 
place out of Canada, such Chinaman 
cannot change his destination whilst in 
transit through Canada Rf. Wing Toy, 
7C.C C. Ml.

See also Deportation.

CHRISTIAN SCIENCE.

Manslaughter - Evidence Parent 
and Child ]—Upon an indictment for 
manslaughter against a parent for omitting 
to provide his child with necessary medi
cal treatment, etc., thereby causing the 
death of the child, the evidence of cures 
performed in Christian Science as showing 
the good faith or honest belief of the ac
cused, should be excluded from the jury's 
consideration. Strictly such evidence 
should not be received at all. Rex v. 
Lewis, 5 ( 261, 6 Ont. L. R. 132,
23 Occ. X. 257.

See also Manslaughter.

COINAGE.

1 Foreign Coin.]—Section 18 of C. S. 
C., c. 60, makes it an offence to have 
possession of any coin counterfeited to 
resemble, or any dies for the purpose of 
imitating any foreign gold or silver coin 
described in the 16th section of the Act. 
The gold or silver coin there described are 
any coin of coarse gold or silver resembl
ing any coin made by the authority of any 
foreign state and then actually current 
there, though not current by law in this 
Province. An indictment under this 
section alleged, that there was a certain 
silver coin known as a half-dollar struck by 
and current in the United States, though 
not current by law in this Province, and 
that the defendants had in their possesion 
counterfeited coin, each piece resembling 
a piece of the current silver coin of the 
United States of the value of fifty cents.

and called theiein half-a-dollar, and also 
dies used to counterfeit the current silver 
coin of the United States called half-a- 
dollar, etc : Held, on demurrer, that the 
indictment was bad, for not alleging that 
the counterfeit coin which the defendants 
had, resembled some gold or silver coin 
of tlie United States ; but that the alle
gation as to the dies was sufficient, without 
alleging that the silver coin was not cur
rent in this Province. Regina v. Tierney, 
20 U.C. R. 181.

2 Genuine Notes — Relieved to he 
Counterfeited ]—A person indicted for 
offering to purchase counterfeit tokens of 
value cannot be convicted on evidence 
showing that the notes which he offered 
to purchase were not counterfeit, but 
genuine notes unsigned, though he be
lieved them to be counterfeit, and offered 
to purchase under such belief. Regina 
v. Attwood, 20 O. R. 574.

See also Counterfeiting .

COMMITMENT.

1. Amendment of Conviction.]—Regi
na v. Williams, K Man. L. R. 342 ; Re
gina v. Herrell, 12 Man. L. R. 198.

2. Conditions of Discharge — No 
Au 1 HORi 1 > for, i\ >1 vi 1 11.! A wMi
rant of commitment which authorizes 
imprisonment in default of payment of 
the fines and costs, including costs and 
charges for conveying the prisoners to 
gaol, which latter is not provided for in 
the statute authorizing imprisonment, 
is illegal and bad as exceeding the pro
visions of the empowering statute and 
should be quashed. Ex parte Lon 
Kai Long, 1 C. C.C. 120.

3. Costs of, and of Conveying to Gaol.]
—In a warrant of Commitment for the 
non-payment of a penalty, the costs of 
commitment and conveying to gaol, must 
be ascertained and sot forth. Regina 
V. MuitDOf k, 4 C.C.C *2, 27 V R 113.

4. Defect on Face of — Application 
of Sec. 800.]—Where a defect appears in 
the face of the commitment, section 800 of 
the Criminal Code may be invoked, even
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where the conviction recited in it differs 
from the conviction itself, where the con
viction is a good and valid one. It. v. 
Gibson, 2 C. (’.(’. 306, 20 O. R. 660.

5. Escape X ew Conviction — War
den’s Authority Without Certificate.]
—A statute provided that “ The warden 
shall receive into the penetentiary every 
convict legally certified to him as sen
tenced to imprisonment therein, and shall 
there detain him.” Held, that the ab
sence of a certificate or copy of the sen
tence did not make the detention of a 
prisoner properly convicted and sentenced, 
illegal. Per Ham, ,1.—Semble, even if no 
such copy of the sentence had originally 
been delivered to the warden (and were 
any such necessary), his possession of it 
at any time previous to his return to a 
habeas corpus would lie sufficient. A 
statute provided that “ Every one who 
escapes from imprisonment shall, on being 
re-taken, undergo in the prison he escaped 
from, the remainder of his term unex
pired at the time of his escape, in addition 
to the punishment which is awarded for 
such escape.” After an escape and be
fore recapture, the penitentiary was chang
ed from one building to another : —Held,
1. (Killam, J., Dubitante), that a convic
tion for an escape was not necessary to 
imprisonment for the unserved j>ortion 
of the sentence. 2. That imprisonment 
in the new building was lawful. Regina 
v. Peterson, 6 Man. L. R. 311.

6. Formal Variances.] —-A commitment 
must agree substantially with the convic
tion. Formal variances are not fatal. 
Regina v. Hryant, 3 Man. L. R. 1.

7. Habeas Corpus — Second Commit
ment.]—Prisoner had been committed 
under a warrant, which was defective. 
Subsequent t<> the service on the jailor of 
a writ of habeas corpus he received 
another warrant which was regular : - 
Held, that the second warrant of com
mitment was valid, and sufficient to 
detain the prisoner in custody. Regina 
v. House, 2 Man. L. R. 58.

8. Must Show Jurisdiction.]—A warrant 
of commitment which recites a conviction, 
must showuponthe face <’f the recited 
conviction that the offence was one over | 
which the committing magistrate had , 
jurisdiction. Where, therefore, the con- , 
viction was for obtaining $12 by false I

pretences, and by statute the convicting 
magistrate could only convict and pass 
sentence in case the prisoner pleaded 
guilty, and the conviction did not show 
that the prisoner had so pleaded :—Held, 
that the conviction ought to be quashed. 
Regin\ v. (-OLLiNB, Man. !.. li. 136.

9. Must Show Jurisdiction.]—A warrant 
of commitment signed by an Indian agent, 
under the provisions of the Indian Act, 
must clearly show that the agent had 
jurisdiction at the place where the offence 
was committed, and although by sec. 8 of 
cap 32 of 57-8 Vic. (D ), substituted for 
sec. 117. of Indian .Act, the agent would 
have jurisdiction all over Manitoba, there is 
no ground for assuming that the offence 
was committed in Manitoba when no place 
is specified. Such a warrant could only be 
supi>orted under sec. 108. s.-sec. 2, of the 
Indian Act, or sec. 886 or 889 of the (’rim. 
(’ode. 1892, or amended if a proper con
viction were shown. The prisoner was in 
custody under a warrant defective in this 
respect, and offered some evidence to 
show that the conviction was equally 
defective: Held, that a habeas corpus 
would be issued to enable hi in to apply 
for his release. Regina v. Kennedy, 10 
Man. L. It. 338.

10. Second Summons on Original In
formation After Conviction Quashed
- Return of Information to Justices 

Justice of the Peace.)—The con
viction of defendant by a justice of the 
peace, under sec. 174 of the Liquor License 
Act of Manitoba, having, together with the 
information on which it was based, been 
removed into this court by certiorari, was 
quashed on the grounds that the'original 
summons had not been personally served 
on defendant, and that she had authorized 
any person to appe tr for her on its return. 
At the same time the Judge who quashed 
the coviction relying on sec. 895 of the 
Crim. Code. 1892. ordered that the inform
ation should be returned to the Justice, 
who issued a second summons upon it, it 
being too late for the prosecutor to lay 
a second information in respect to the 
offence charged ; Held, on motion for 
prohibition, that there was no authority 
for the return of the information to the 
convicting justice after the quashing of 
the conviction, as the sec. of the Crim. 
Code referred to only applies in cases 
where before that section a procedendo 
would have been issued to send back a
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record ; that the information was, there
fore, not properly before the justice when 
he issued the second summons thereon, 
and that he had no jurisdiction to proceed 
upon it. Review of cases in which a 
record filed in a superior court upon a 
certiorari may he sent hack to the inferior 
court by a procedendo. Appeal from 
judgment on Bain. .1., refusing prohibition, 
allowed, and prohibition granted without 
costs. Regina v. Zickrick, 11 Man. 
L. R. 452.

11. Warrant.]—Under 31 & 32 Viet., 
c. 30, one justice may sign a warrant of 
commitment. A warrant may be partly 
written and partly printed. A warrant 
was addressed to the keeper of the com
mon gaol at the City of Winnipeg, instead 
of to the keeper of the common gaol of the 
Eastern Judicial District : Held, suffi
cient. The commitment stated the offence 
as follow s : “ On or about t he 1 h h day 
of May. 1880. did embezzle the sum of 
$104, being the property of the Dominion 
Express Company”: Held, insufficient. 
Regina v. Holden, 3 Man. L. R. 570.

12. Warrant.] —A warrant of commit
ment must direct the gaoler to receive 
and retain the prisoner, otherwise it will 
be quashed. Regina v. Barnes, 4 Man. 
L. R. 448.

13. Warrant of Invalidity Where 
Discloses no Legal Offence — Juris
diction.]—A warrant of commitment 
must disclose a legal offence on which 
accused could be committed for trial. 
Where justices designated themselves as 
“ in and for the County of La belle.” 
when in fact no such title existed, held 
insufficient. The question of want of 
jurisdiction is one to be shown by prisoner. 
Ex parte Welsh, 2 C. ('. C. 35.

14. Warrant Conviction in Place 
of — Criminal Code 752.]—Where a 
person had been committed and a con
viction lodged with the gaoler as the 
warrant for his detention, it was held on 
appeal, that the power of the Judge in 
detaining the prisoner under criminal 
Code 752 until a formal warrant of com
mitment be lodged, was properly ex
ercised. Rex v. Morgan. 5 C. C. C. 272. 
2 O. R. 413. 3 O. R. 356.

See also Certiorari ; Conviction ; 
Costs ; Habeas Corpus ; Warrant of 
Commitment.

COMITY OF NATIONS.

1. Doctrine of — In Relation to 
Foreign Countries.]—A foreign com
pany is bound by the lex loci, and although 
entitled to carry on business outside of the 
country of its incorporation if not pro
hibited by its charter, it is always subject 
to the restrictions and laws enforced in the 
country where it establishes it sell. Re
gina v. Holland. 4 C. C. C. 72, 7 13. C. 
R. 281.

.See also Extradition.

COMMON ASSAULT.

1. Conviction for — On Trial for 
! 1 lony.] L. was tiii'il on an indict
ment under 32 & 33 Viet., c. 20, containing 
four counts. The first charged that he 
did unlawfully, etc., kick, strike, wound, 
and do grievous bodily harm to W., with 
intent, etc., to maim ; the second charged 
the assault as in first with intent to dis
figure ; the third charged the intent to 
disable ; the fourth charged the intent to 
do some grievous bodily harm. The 
prisoner was found guilty of a common 
assault ; Held, that !.. was rightly con
victed. section 51 of the Act 32 A- 33 Viet., 
c. 20, authorizing such conviction. Re
gina v. Lackey, 1 V. & B.. X. B. R. 194.

2. Conviction for, Upon Charge of Caus
ing Grievous Bodily Harm.] Where a 
defendant was tried summarily by consent 
on the charge of causing grievous bodily 
harm, it is competent to convict of com
mon assault, but such is not “ on summary 
conviction” within the meaning vf section 
265, and the defendant is liable to one 
year's imprisonment or to a fine not ex
ceeding one hundred hollars, as if con
victed before a jury. Rex v. James 
Coolen.7 (\ C. C\ 522. 36 N. S. R. 510.

See also Assault ; Conviction ; Sum
mary Trial.

COMMON GAMING HOUSE.

1. Black Jack, Game of Chance — Evi
dence.]—The game of “ Black Jack ” 
is a game of chance in which the dealer is 
the one against whom the other players
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stake,play or hot ,an<l as against the players 
the < nances are in favor of the dealer. A 
room or building in which Black Jack is 
played is a common gaining house, even 
though there is 110 evidence of the defend
ant keeping the room or house for gain. 
The Queen v. Petrie, 3 p. 431).
7 B. V. K. 176.

2. Evidence of Room Kept for Gain.]— 
Where a defendant was in the habit of 
inviting his friends to his private apart
ments once or twice a week and engaged 
with them in a game of poker for money 
stakes, and there was no evidence of any 
gain to the defendant beyond the fact that 
the defendant with the consent of the 
players—not as a matter of right nor as a 
condition of anyone being admitted to the 
game—was allowed from time to time to 
take small sums from the stakes to pay the 
cost of refreshments, the defendant put
ting up his own stakes and the chances 
of the game being alike favorable to all, it 
was held that there was not sufficient 
evidence to show that the defendant’s 
apartments were kept for gain so us to 
render him guilty of keeping a common 
gaming house. Regina v. Saunders, 
3 C.C.C. 495.

3. Evidence of Gain Mis-I)irection.1 
—Where the manager of a cigar shop had 
u rear room, where persons resorted to 
play poker, and received a small “rake- 
off” out of the stakes to cover the cigars 
and refreshments consumed by the play
ers, and instructions to the jury that if the 
“rake-off” was not more than reasonably 
sufficient to pay the proprietor for the 
cigars and refreshments furnished, the 
defendant would not be liable, is a mis
direction, the question for the jury being, 
whether the place was kept for gain, and 
they could properly be told that the in
creased profits of the business derived 
from the sale of the defendant’s goods to 
the persons resorting to his room for play, 
was some evidence of keeping it for gain. 
Rex v. James, 7 C.C.C. 190, 0 O. L. R. 
37.

4. Newspaper Encouraging Betting on 
Horse-Racing.]—A defendant opening or 
using the office room or other place where 
a paper is died for the purpose of 
facilitating or encouraging or assisting in 
the taking of bets upon horse races, and 
in consequent issues announcing the bet
ting upon or announcing or displaying the

164

results of the horse races in the news col
umn. is guilty within section 197 (d) of 
keeping a common betting house. 
Rex v. Smallpiece, 7 C. C. C. 556.

See also G amino.—

COMMON LAW.
1. Criminal Code— Repugnancy to 

Common Law.]—The common law juiis- 
diction as to crime is still operative 
notwithstanding the Code, and even in 
cases provided for by the ( ’ode unless there 
is such repugnancy as to give prevalence to 
the latter law. Rex v. Coi.e, 5 C.C.C. 
330, 3 O R. 389.

2. Criminal Liability of Corporations 
Under, Not Extended by Code.]- Sections 
213 and 220 of the Criminal Code merely 
embody what weie well recognized prin
ciples of the common law. and these sec
tions do not extend the criminal responsi
bility of corporations beyond what it was 
before they were passed. Regina v 
Great West Laundry Co.. 3 (’. C. C. 
514, 13 Man. L. R. 66, 20 Occ. X. 217.

3. Extent of Repeal by the Code.]
Parliament never intended to repeal the 
common law, except in so far as the code 
either expressedly or by implication 
repeals it. So that if the facts stated in 
an indictment constituted an indictable 
offence at common law, and the offence is 
not dealt with in the Code, then un
questionably an indictment will lie at 
common law. Regina v. Union Col
liery Company, 4 C.C.C. 400, 31 S. C. 
R. 81.

4. Offer of Money to Give Evidence —
Offence at Common Law.]—It is a mis
demeanour at common law to incite a 
witness to give particular evidence when 
the inciter does not know whether it is 
true or false, and it is not necessary to 
prove that the evidence was in fact 
given or was actually false to the know
ledge <>i the witness. Rex v. Cole, 5 
C.C.C. 330, 3 O R. 389.

5. Power to Summon Several Grand 
Juries.]—There is at common law, apart 
from any statutory authority, inherent 
power in the court to order one or more 
Grand Juries to be summoned. Regina 
v. McGuire. 4 C. (’. (’. 12. 34 X. B. R. 430.

5
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COMPLAINANT.

1. Effect of Death of — Quashing 
Conviction Failure to Serve.]— 
The death of the complainant before 
service of the order nisi to quash a con
viction could be affected on him, does not 
put an end to the proceedings. He is not 
a party to the record although his name 
appears, and in certain events he may be 
made liable for costs. Regina v. hrrz- 
OERALD, 1 C.C.C. 420, 29 O. R. 203.

See also Private Prosecutor.

COMPOUNDING FELONY.

1. Agreement to Stifle Prosecution
Express Tritsi Misappropriation.] 
A covenant given for the express purpose 
of stilling a prosecution for certain statu
tory offences, is not enforceable as being 
illegal and void, in the absence of statu
tory provision to the contrary. 20 & 21 
Viet. c. 54 (Imperial), sec. 12, applies to 
trustees who had been guilty of misap
propriation of property held upon express 
trusts ; though it provides that the civil 
remedies of a cestui qui trust who had been 
defrauded should not be interfered with 
by the statute, and he could accept 
securities for the restoration of the trust 
funds, yet it did not authorize an express 
agreement to forbear criminal prosecution; 
it counts moreover only agreements given 
by the defaulting trustee and not those 
given by third parties under no civil 
liability to the cestui qui trust, for tIn- 
avowed object of suppressing criminal 
prosecution. Major v. MK’raney, 2 
C.C.C. ."*17. 29 s ( U IV.

2. Trial had in Other County Than One 
in Which Offence Committed ] -Prisoner 
was tried at Amherst upon an indictment 
containing two counts, one for robbery 
and the other for receiving stolen goods. 
Both offences were proved to have been 
committed at Truro, and the jury found a 
general verdict of quilty on both counts : 
—Held, that the prisoner should have 
been proceeded against only on the count 
for receiving, and that, although he might 
be guilty <»f both offences, as the robbery 
was committed in another county than the 
one in which the prisoner was tried, he 
must be discharged. Queen v. Russell, 
3 R. & (’.. N.S. R. 254.

3. Construction of Statute 20 A: 21 
Yi<t., v. 54. s. 12 (Imp.)—Application 
— Criminal Prosecution — Embezzle
ment of Trust Funds — Suspension 
of Civil Remedy — Stifling Prose
cution — Partnership.] The Imperial 
Act 20 & 21 Viet., c. 54. s. 12. provides 
that “ Nothing in this Act contained, nor 
any proceeding conviction or judgment to 
be had or taken thereon against any per
son under this Act, shall prevent, lessen 
or impeach any remedy at law or in equity, 
which any party aggrieved by any offence 
against this Act might have had if this Act 
had not passed . . . and nothing in this Act 
contained shall effect or prejudice any 
agreement entered into, or security given 
by any trustee, having for its object the 
restoration or re-payment of any trust 
property misappropriated.”: -Held, af
firming the judgment of the Supreme 
Court of British Columbia (5 B. ('. Reps. 
5(11), that the class of trustees referred 
to in said Act were those guilty of mis
appropriation of property' held under 
express trusts :—Semble, that the section 
only covered agreements or seciirities given 
by the defaulting trustee himself. Qmere, 
is the said Imperial Act in force in British 
Columbia ? If in force it would not apply 
to a prosecution for an offence under
R. S. (\, c. 204 (Larceny Act), s. 58. 
Action was brought on a covenant given 
for the purpose of stifling a prosecution 
for the embezzlement of partnership 
property under R. S. (’.. c. 204. s. 58 (not 
re-enacted in Crim- Code. 1892) :—Held, 
that the alleged criminal act. having been 
committed before the Code came into 
force, was not affected by its provisions 
and the covenant was illegal at common 
law. Further, the partnership property 
not having been held on an express trust, 
the civil remedy was not preserved by the 
Imperial Act. Major v. McCraney, 29
S. C. R. 182.

CONCEALMENT OF BIRTH.

Temporary Concealment.]—On an in
dictment for concealing the birth of a 
child, it appeared that the prisoner, who 
lived alone, had placed the dead Ixidy of 
the child behind a trunk in the room she 
occupied, between the trunk and the wall. 
On being charged with having had a child 
she denied it. saying she was suffering 
from cramps, and it was only after the
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doctor who was called in, had informed 
lier that he knew that she had been de
livered of a child, and on being pressed 
by one of the women present, that she 
]K>inted out wheie the body was, and the 
woman went and got it. I util so pointed 
out the body could not be seen by any one 
in the room :—Held, that the evidence, 
more fully set out in the rejxirt, was suffi
cient to go to a jury ; and the county 
court Judge, before whom the prisoner 
was tried by her consent without a jury, 
having been found guilty, the court re
fused to interfere. Regina v. Veche, 
30 C. V. 400.

CONCEALMENT OF GOODS.

Defrauding Insurance Company.]—Un
der sec. 3f>4 of the Grim. Gode (1802). 
which declares that everyone is guilty of 
an indictable offence who, for any fraudu
lent purpose, takes, obtains, removes or 
conceals anything capable of being stolen, 
the prisoner was convicted on the charge 
that he had concealed a quantity of his 
own goods capable of being stolen, for the 
purpose <’i defrauding the Insurance 
Companies which had insured the goods, 
and leading the companies to believe that 
the goods had been destroyed by a fire 
which had previously taken place. In a 
case reserved for the opinion of the court 
as to whether such conviction was proper, 
the Judge at the trial found as a fact that ' 
the prisoner had concealed the goods with 
the intent and purpose of obtaining from j 
the Insurance Gompanies their value and I 
also keeping the goods for himself, but it ! 
did not appear by the case stated whether 
the prisoner had actually made any claim 
under the policies or not :—Held, that 
the prisoner was properly convict eel, also 
that although the goods were his own goods 
they came within the meaning of 
the expression “ things capable of be
ing stolen.” Regina v. Goldstaub, 10 
Man. L. R. 407.

See also Fraud.

CONFESSION.

1. Admissibility — Threat by Per
son in Authority Inducing Confession.] 
—A confession of guilt had been adduced

by a false statement in the presence of a 
person in author!iv (viz. Assistant Post 
Office Inspector—the charge being one of 
theft of a post letter from a mail box), to 
the effect that the accused had been seen 
stealing the letter : Held, that whatever 
justification there might be for a person 
m authority endeavoring to worm a con
fession out of a person, there was certainly 
no justification for such a resort to false
hood ; the statement “ you might as well 
own up. as to have it brought out in a 
court of justice,” made to the accused 
was equivalent to “ If you don’t tell us, 
it will be brought out in a court of justice.” 
Such a threat made by a person in author
ity renders the confession inadmissible. 
R. v. MacDonald, 2 C. C. C. 221.

2. Authority of — Confession Made 
to a Person in.]—Held, that an Indian 
agent in relation to a confession made to 
him by an Indian on his reserve was a 
person in authority and that such confes
sion was not admissible unless the Grown 
proved that it was not made under the 
inducement of a promise of favor, or by 
menaces or under terror. The Queen v. 
Pa h-Ca h-Pah-N e-C a pi , 4 G. G. G. 93, 
17 G. L. T. 306.

3. Admissibility of.]—Prisoner made an 
admission to a peace officer under induce
ments after her arrest, and a short time 
after (within an hour) made a similar 
confession to a Grown officer without such 
last mentioned officer holding out any 
inducement :—Held, that the second con
fession was also inadmissible. R. v. 
Hope Young, 10 G. C. G. 406.

4. Admissibility of — Induced by 
Person in Authority.]—A confession is 
inadmissible where made by an accused 
person to the effect that he had stolen 
money from his employer, where it was 
induced by the employer, who had 
threatened him that if he did not confess, 
he (the employer) would call an officer. 
R. v. Jackson. 2 C. C. C. 149.

5. Admissibility of.]—The burden is on 
the Crown to show un mistaken hi y that no 
inducement of a promise of favor, or by 
menaces, or under terror, was made before 
a confession of guilt to a person in author
ity will be admitted in evidence Regina 
v Pan-Gah-Pah-Ne-C’api, 4 G. G. C. 03, 
17 G. L. T. 306.
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(i. Statement Operating as Inducement 
to Confess Warning Before Con
fession Made ]—When a statement was 
made to a prisoner whic h was susceptible 
of the interpretation that a threat or 
inducement to confess was held out, but 
before the confession was made the warn
ing was given to the prisoner, the confes
sion was held admissible in evidence. 
Hex v. Lai Vino. SC.C.C. 407. 11 B. C. 
K. 102.

See also Evidence.

CONSENT.

1 Jurisdiction.] —Consent cannot confer 
jurisdiction in criminal proceedings. R. 
v. Komiensky, 6 C. C. C. 527.

CONSPIRACY.

1. Common Design - Detached Facts 
— Overt Act.]—It is competent for the 
jury to group the detached facts, and view 
them as indicating a concerted purpose ; 
it is not necessary to prove that the parties 
came together and actually agreed on 
terms to have this common design. The 
bare consulting of those who merely de
liberate, though not agreeing on any 
concerted purpose, is in itself an overt 
act. Regina v. Connolly and Mc
Creevy. 1 C.O.C. 4f>8, 25 O. R. 151.

2. Defraud — Admissibility of Evi
dence — Judge Commenting on Chal
lenges of Jurors — Judge’s Charge 
to Jury — Affidavits of Jurors Im
peaching Verdict]—Accused was con
victed of having conspired to defraud the 
C. P. R. Co. by bribing clerks of the Co. 
for information of the secret audits and 
the time when such were to be made, and 
to furnish same to the conductors and thus 
enable them to be prepared at the time of 
audit and at other times to be free to retain 
fares. On motion for a reserved case :— 
Held, 1. That a remark of the trial Judge 
to counsel for accused in the presence of 
the jurors “If you continue to challenge 
every man who reads the newspapers you 
will nave the most ignorant jurors selected 
for the trial of this cause.” was not a mat
ter of law, but an irregularity which might 
entail the annulling of the verdict. In

order to do so, such an irregularity must 
be of a nature to unduly prejudice the 
jury. The remark in question could not 
do so. 2. That evidence tending to prove 
that information could be given by one 
conductor to another of the auditing of 
his train for a purpose other than that of 
aiding him to defraud the company, was 
inadmissible, as not tending in any way to 
disprove the object of the conspiracy, and 
was therefore irrelevant. 3. That a re
mark of the Judge to the effect that “alxmt 
forty or fifty witnesses have been exam
ined for the purpose of establishing the 
good character of the accused. It is very 
strange that it should take forty or fifty 
witnesses to establish it.” is not a question 
of law, but a matter of irregularity for 
which a verdict might be impeached. The 
trial Judge has a right to give his opinion 
of the evidence to the jury. 4. The fact 
that a juror has made remarks indicating 
a bias for or against the accused, will not 
of itself furnish ground for a new trial, 
where the verdict does justice, and where 
there is no reason to suppose the juror’s 
opinion was not derived from the evidence. 
5. A new trial should not be ordered in 
such cases unless it be shewn that the juror 
was so prejudiced as to be unable to give 
the accused a fair and impartial trial. f>. 
When a juror has been challenged for cause 
and the triers declare him to be indifferent 
and competent they being the judges of 
the facts, the finding is conclusive and final 
from which there is no appeal, even though 
counsel for accused was not aware at the 
time of a conversation made by the jurors 
showing bias. 7. A solemn declaration 
by two jurors as to irregular agreement 
between the jurors, that a majority should 
carry, is not admissible on an application 
to impeach a verdict on the grounds of 
public policy. 8. Affidavits as to regular
ity of the proceedings of the jury were 
received in evidence. V. If a juror does 
not agree with the verdict he must speak 
to it when pronounced in open court, or 
for reasons of public policy thereafter 
hold his peace. R. v. Carlin, 0 C. C. C. 
365, Q. R. 12 K. B. 183.

3. Defraud — Admissibility of Evi
dence — Reserved Case — Leave to 
Appeal Prejudk e of Jurors 
Weight of Evidence — Code Sec. 
744-747.]—1. It is no ground for an appeal 
that one of the jurors was not indifferent 
but was prejudiced against the prisoner, 
as it is not a question of law, but of fact,
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nor that the verdict was the result of an 
arrangement between the jurors, as this 
is a question of fact not of law. 2. The 
Court of Appeal on a motion for leave 
to appeal refused to entertain as a ground 
of appeal that the verdict was given in the 
absence of proof of the existence of a 
conspiracy, as assuming it to be a question 
of law. no application was made to the 
trial .bulge, to reserve such question for 
the opinion of the Court of Appeal. 3. 
The statement of the trial Judge to the 
effect that if prisoner’s counsel continued 
to challenge every man who reads the 
newspapers “ we will have the most 
ignorant jurors selected for the trial of 
this cause,” is not a misdirection sufficient 
to constitute a ground for appeal. 4. 
On a charge of conspiracy to defraud the 
C. P. It. Co. by disclosing secret informa
tion as to the time of auditing passenger 
trains, evidence was properly rejected 
which was tendered by the defence for the 
purjHiseof showing that information given 
would be passed on by one conductor to 
another for purposes other than for de
frauding the Company, such proof was 
altogether hypothetic. 5. Where the trial 
Judge stated to the jury, commenting on 
the evidence “ About forty or fifty wit
nesses have been examined for the pur
pose of establishing his good char
acter. It is very strange that 
it takes forty or fifty witnesses 
to establish his good character,” it was 
held not to be misdirection. 6. The 
trial Judge can give his own appreciation 
of the evidence to the jury which may or 
may not be accepted by them. Its essen
tial point is, that the whole evidence be 
submitted to the jury, who must finally 
decide as to the guilt of the accused. Rex 
v. Carlin, 6 C. C. C. 507, Q R. 12, K. R. 
483.

4. Defraud — Indictment — Overt 
Acts — Name of Person Defrauded 
— Preliminary Proof — Witness — 
Discretion.]—In an indictment charging 
a conspiracy to defraud, it is not necessary 
to set out overt acts done in pursuance of 
the illegal agreement or conspiracy, nor 
is it necessary to name the person defraud
ed or intended to lie defrauded. Before 
the acts of alleged conspirators can he 
given in evidence, there ought to be some 
preliminary proof to shew an acting to
gether. but it is not necessary that a con
spiracy should first be proved. A party 
may not introduce general evidence to

impeach the character of his own witness, 
but lie may g<> on with the proof of the 
issue, although the consequences of so 
doing may lie to discredit the witness. 
Rex v. Hutchinson, 11 B. C. R. 24.

5. Defrauding Municipality.] — Indict
ment charging that defendants H.. C., 
and lb were township councillors <>i Blast 
Nissouri, and F. treasurer ; and that 
defendant intending to defraud the coun
cil of £300 of the money of said council, 
falsely, fraudulently, and unlawfully did 

| combine and conspire, unlawfully and 
fraudulently to obtain and get into their 
hands, and did then, in pursuance of such 
conspiracy, and for the unlawful purpose 
aforesaid, unlawfully meet together, and 
fraudulently and unlawfully get into their 
hands £300 of the monies of the said 
council, then being in the hands of said 
F. as such treasurer as aforesaid Held, 
bad, on writ of error. Horseman v. 
Rkoina. 10 U.C, R. 543.

0. Defrauding Railway.] -It is a crime 
under s. 304 of the Code to conspire by 
any fraudulent means to defraud any 
person, and so a conspiracy to permit 
persons to travel free on a railway, as 
alleged in these cases, would be a con
spiracy against the railway company. 
Regina v. Defries ; Regina v. Tamr- 
lyn. 25 O. R. 045.

7. Essence of — Civil Wrong.]—The 
conspiracy is the essence of the charge, 
and it is not necessary that any act should 
be done in pursuance of the unlawful 
agreement. If a civil wrong only would 
be inflicted on a third party if the agree
ment were carried out. it may nevertheless 
be a criminal conspiracv. Regina v. 
Defries, 1 C.C.C. 207, 24 O. R. 045.

8. Evidence — Writings or Words 
of One Party.]—Writings or words of 
one party charged with conspiracy where 
such implicate others, can be considered 
in the nature of an act done in furtherance 
of the common design, and are admissible 
in evidence not only against the party 
himself but as proof of an act from whicn 
inter alia the jury may infer the conspiracy 
itself. Regina v. Connolly and Mc
Creevy, 1 C.C.C. 468. 25 O. R. 151.

9. Fraud — Employee of Railway 
Co. Disclosing Secrets for Reward — 
Co-Conspirators Unknown.]—The ac
cused was indicted for having unlawfully
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conspired with persons unknown by de
ceit, falsehood, and other fraudulent 
means to defraud the ('. P. K. and was 
was found guilty. The <\ P. R. had a 
system of special train audits of passenger 
tickets to prevent conductors from de
frauding the company Held, that an 
indictment for conspiracy to defraud is 
valid, when it charges that the accused 
conspired with the persons unknown if 
the names of the co-conspirators were in 
fact unknown to the prosecution; an ac
cused person, however, is entitled to know 
the names of those with whom he is alleged 
to have conspired, as soon as the prosecu
tion has the information. It is within the 
discretion of the trial Judge to instruct 
the jury that a recommendation to mercy 
was always within their province, when 
the circumstances in their opinion war
ranted it. Though in the particular 
instance the information given or sold 
by the accused that a certain train would 
he audited on a certain day had the effect 
of preventing the railway company from 
being defrauded at that time and on that 
train, yet the adoption of the system of 
special and unexpected audits of trains 
was to prevent irregularities, not on the 
train audited hut on others and its effect
iveness depended entirely on the secrecy 
as to the time when it should take place ; 
and since the information communicated 
by the accused destroyed the object, it 
amounted to a conspiracy to cause the 
company financial injury and thereby 
to defraud it within the meaning of the 
indictment. R. v. Johnston, 6 C. f>. C. 
232.

1ft. Gist of the Offence Indictment 
of One Conspirator Only.]—The gist 
of the offence of conspiracy is the bare 
engagement and association to break the 
law, and is complete though the conspira
tors have been unsuccessful in carrying 
out the fraud. One conspirator may be 
convicted without joining the others 
although within the jurisdiction. Regina 
v. Frawley, 1 (\ C. <\ 235, 25 O. R. 431.

11. Indictment for — Failure to 
Provide Proper Medical Care — De
scription of Charge — Code Sec. 527- 
611.]—Prisoner with others was charged 
on a joint indictment for unlawful conspi
racy and agreeing together and with each 
other to deprive Wrllace Goodfellow of 
the necessaries of life, to wit, proper 
medical care and nursing whereby his

death was caused. O11 this count the jury 
found the defendants guilty on a reserved 
case: Held. 1. That the count was bad 
from vagueness and inaccuracy of the 
language ; that in case of a conspiracy to 
do that which it not a crime or a wrong 
which is not well known as being the sub
ject of a criminal conspiracy, the facta 
should be set out with such particularity 
that it may appear whether or not the 
conspiracy charged is an indictable offence. 
R. v. Goodfellow, 10 C. ('. C. 425.

12. Indictment of One or Two Conspir
ators.] -A conspircay to defraud is in
dictable, even though the conspirators 
are unsuccessful in carrying out the fraud. 
One of two conspirators can be tried on 
an indictment against him alone charging 
him with conspiring with another to de
fraud. the other conspirator being known 
in ’he country. Regina v. Fr\wi bi, 
25 0. R. 431.

13. Overt Acts — Acts of Conspira
tors — Secondary Evidence — Exam
ination in Civil Action — Present to 
Official — Fictitious Tenders.]—L. 
(’. A- Co., a firm of contractors in Quebec, 
tendered to harbour commissioners for 
certain work to be done with the approval 
of the government .sending in three tenders 
one in their own name, and two in the 
names of others, with a common mistake 
as to price of a portion of the work in all 
three. Thedefendant McG.. whose broth
er had been admitted to the firm as a 
partner without the payment of any capi
tal, was both a member of Parliament 
and "i the harbour commission. The 
three tenders were received and opened 
by the commissioners, the defendant McG. 
being present, and were then forwarded 
to the government at Ottawa, Ontario. 
The defendant McG. went to Ottawa and 
succeeded in obtaining from tin- govern
ment engineer particulars of the calcula
tions and results of all the tenders sent in, 
of which he advised his brother by letters. 
When the mistake in price was notified 
by the government engineer to the three 
tenderers, one tender was withdrawn, 
one was varied, so as to make it higher 
than others, and the firm’s was allowed to 
remain as it was with the manifest error, 
and so became the lowest tender, and 
was thus accepted. One government 
engineer was given a situation on the 
harbour commission, and the chief en
gineer of the Public Works Department



*75 CONSPIRACY 176

received a valuable present from the firm. 
As soon as the contract was executed, pro
missory notes to an amount of many 
thousand dollars were signed by the firm 
and given to the defendant Alev*., and he 
also received money from his brother, 
whose only means of paying were his 
profits as a partner. On on indictment 
for conspiracy against Mc(i. and a 
member of the firm :—Held, that there is 
no unvarying rule that the agreement to 
conspire must first be established before 
the particular acts of the individuals 
implicated are admissible in evidence, 
ana that the letters written by the de
fendant Mc(l. at Ottawa were overt acts 
there in furtherance of the common 
design, and admissable in evidence against 
all privy to the conspiracy for which they 
might be prosecuted in this Province, and 
as the defendant ('. was, by his own ad
mission, privy to the large payment after 
it was made, it was a matter for 1 he jury 
to say whether he was not throughout a 
participator in the proceedings : Mulcahy 
v. The Queen, Ir. It. 1 C. L. 12. followed.
2. The transactions, conversations, and 
written communications between H. II. 
Med. (the partner) and his brother, the 
defendant Med., and the other members 
of the firm were receivable in evidence in 
the circumstances of this case. If at first 
not available against both defendants 
they became so when the proof had so far 
advanced and cumulated as to indicate the 
existence of a common design. 3. Evi
dence as to the manner in which other 
contracts were obtained by the firm 
previous to the date mentioned in the 
indictment was properly received as 
introductory to the transaction in question.
4. letters written by a member of the 
firm in the name of an employee, and 
purporting to be signed by him, were also 
properly in evidence. 5. The rejxut of 
the government engineer recommending 
the acceptance of the firm's tender, was 
also properly in evidence as the object of 
all that was done was to obtain a report in 
favour of the firm. (i. Entries in the books 
of the firm were evidence against the de
fendant C., and statements prepared 1 
therefrom by an accountant were good 
secondary evidence in the absence of the | 
books withheld by the defendants. Quære. j 
how far they were evidence against the 
defendant Mcfl., who was not a member 
of the firm. 7. The examination of the i 
defendant C. in a civil action arising out | 
of these matters, he not having claimed

privilege therein, could be used against 
him in this trial. 8. The evidence of an 
expert in calculating results on data 
supplied and proper for an engineer to 
to work upon,was admissable. 1). Evi
dence of a present being made to an engin
eer in charge of the work with the know
ledge of one of the defendants was proper 
to be considered by the jury as casting 
light on the relations between the firm 
and that officer. H). The use of fictitious 
tenders was a deceit, and if done to evade 
the results of fair competition for the 
contract it was “ unlawful.” Regina 
v. Connolly, 25 O. It. 151.

14. Preventing Person from Working at 
his Trade —Sufficiency of Evidence— 
Refusal to Admit to Trade Union — 
Notification to Employer — Dis
charge of Workman.]—Rex v. Day. 0 
O. W. R. 470., 577.

15. Proof of Acting in Concert.]—Upon 
an indictment for conspiracy to procure 
by fraud the return of one F. as a member 
of the Legislative Assembly :—Held, that 
it was clearly unnecessary to prove that 
all the defendants or any two of them, 
actually met together and concerted the 
proceedings carried out ; it was sufficient 
if the jury was satisfied from their conduct 
and from all the circumstances, that they 
were acting in concert. Regina v. Fel- 
lowes, 19 U. C. R. 48.

16. Trade Combination — R. S. C. ch. 
173. Sec. 13, Sub-Sec. 2 — Evidence — 
Crown Case Reserved — Form of 
Case — Sufficiency of Indictment — 
Motion to Quash — R. S. C. ch. 174. 
Sec. 259.1— Held, That a Crown case 
reserved should be reserved for the con
sideration of the justices of one of the 
Divisions of the High Court, not of a 
Divisional Court, and when the court is 
asked whether on the evidence the defend
ants were lawfully convicted, the whole 
of the evidence should not be made part 
of the case, but merely the material facts 
established by the evidence. 2. That the 
sufficiency of an indictment upon a motion 
to quash it is not a queston of law which 
arises on the trial, and therefore cannot 
be reserved under R. S. C. ch. 174. sec. 
259, and the court has no power to enter
tain it ; Falconbridge. J.. dubitante. 
Semble, also that the indictment in this 
case was sufficient. 3. That the defend
ants. members of a trade union, in con-
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spiring to injure ;t non-unionist workman, 
13., by depriving him of his employment, 
were guilty of an indictable misdemeanor, 
and that what they con spired to do was 
not for the purpose of their trade com
bination within the meaning of li.S. 
cli. 173, sec. 13, sub-sec. 2 ; and that upon 
the evidence the conviction of the defend
ants for unlawfully conspiring together 
to injure 13. in his trade and to prevent 
him from carrying it on. was right. Re
gina v. Gibson, l(i U. It. 704.

17. Robbery Withdrawal of Con
spirator — King’s Evidence.]- The 
accused was convicted at Dawson, in the 
Yukon Territory, on an indictment for 
conspiracy, and it appeared that before 
the commission of the offence refused to 
take part in the proposed robbery as it 
was “ too strong for him,” but remained 
willing to share in the result. After the 
robbery the accused gave information 
which led to the arrest and conviction of 
his fellow conspirators. The trial reserv
ed a case for 1 he opinion of t In- Su
preme Court as to whether or not the 
withdrawal relieved the accused from 
criminal liability as a party to the robbery, 
notwithstanding that he remained with 
a guilty mind, being ready to accept his 
share of the stolen property and doing 
nothing to prevent the commission of the 
crime. Upon hearing counsel for the 
Crown, no one appearing on behalf of 
convict, the conviction was affirmed. 
Rex v. Harris, 22nd May, 1902. S. C. 
Can.

18. Trade Combination — Preventing 
or Lessening Competition — Criminal 
Code. s. 520 (d) — “ Unduly ”—Con
viction — Evidence Justifying — As
sociation of Traders — Constitution 
and By-Laws — Limitation of Time 
for Prosecution — Continuing Of
fence — Appeal from Conviction — 
Cross-Appeal by Crown.]—Defendant 
was president of the Ontario Coal Associa
tion, an organization having as its object 
the protection of its members against the 
shipment of coal direct to consumers bv 
producers. Members agreed not to sell 
coal for less than certain fixed prices, and 
not to buy or sell with dealers in coal who 
sold direct to consumers, or who refused 
to maintain the prices fixed by the associa
tion. A claim of 50 cents per ton might 
be made against any member who made 
any irregular sales of coal, and the mem

ber was to be expelled from the associai ion 
on refusal to pay the penalty so fixed. A 
membership lisi and a non-membership 
list were published by the association, 
which was sent to their wholesale friends 
so they might be on the lookout so as to 
guard against irregular shipments. There 
was evidence that coal dealers in Buffalo 
had refused to sell wholesale to non-mem
bers of the association in Ontario. De
fendant was convicted under s. 520 (d) 
of the Criminal Code, which enacts that 
everyone is guilty of an indictable offence, 
etc., who conspires, combines, etc., to 
unduly prevent or lessen competition, in 
the production, manufacture, purchase, 
barter, sale, transportation, or sup
ply of any article or commodity which 
may be a subject of trade or commerce. 
Defendant appealed to the court of Appeal 
in the manner provided by s. 5 of 52 V., 
c. 41 ; and the Crown cross-appealed, 
seeking a conviction upon the other counts 
— Held, 1. Defendant was lightly con
victed. The plain object of 1 he associa
tion was to restrict and confine the sale 
of coal by retail to its own members, and 
to prevent anyone else from obtaining it 
for t hat purpose from t he operators and 
shippers. 2. The objection that the pros
ecution was too late, and was barred by 
s. 930 of the Code failed, as the offence 
was a continuing one (and if applicable to 
indictable offences it did not apply): Held, 
the cross-appeal of the Crown should be 
dismissed, as s. 5 of the Act only applied 
to an appeal from a conviction. Rex v. 
Elliott, 5 O. XV. R. 103. 9 O. L. R. 648. 
9 C. C. C. 505.

19. Trade Union.]—Held, that the de
fendants, members of a trade-union, in 
conspiring to injure a non-unionist work
man. B., by depriving him of his employ
ment. were guilty of an indictable mis
demeanour, and that what they conspired 
to do was not for the purposes of their 
trade combination, within the meaning 
of R. C. S., c. 173, s. 13. s.-s. 2 ; and that 
upon the evidence the conviction of the 
defendants, for unlawfully conspiring 
together to injure B. in his trade, and to 
prevent him from carrying it on, was 
right. Semble, also, that the indictment 
in this case was sufficient. Regina v. 
Gibson, 16 O. R. 704.

20. Venue — Overt Act in Other 
Counties.]—An indictment for a con
spiracy may be tried in any county in
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which an overt act has been commit t chI, 
ami if one such overt act be proved, other 
overt acts either by the same or others 
of the conspirators, may be given in evi
dence, although in other counties. HK- 
csin'a v. Connolly, and McGreevy, 1 
C.C.C. 4(18, 2ft U. It. 151.

CONSTABLE.

Sec Peace Officer.

CONSTITUTIONAL LAW.

1. Agricultural Exhibitions Protec
tion Against Fraud — B. N. A. Act.] 
Provincial legislation imposing a penalty 
or in default of payment imprisonment. 
for the fraudulent entry of horses at 
exhibitions is intra vires. Such legislature 
is in relation to agriculture on which the 
Province has concurrent power to legislate. 
Hex v. lloRX|Nu. S(\C. C. 2118.8 0. L.R. 
21ft.

2. Bigamy (’him. Code 27ft. 27(1 
Jurisdiction of Parliament of Canada.]

Secs. 27ft, 27(1 of the Criminal Code, 
constituting the leaving of Canada by a 
British subject resident therein, with the 
intent to go through the form of bigamous 
marriage outside of Canada, an indictable 
offence are intra vires of the Parliament 
of Canada. Special cases referred by the 
Govemor-(leneral in Council to the Sup- 
preme Court of Canada. 1 C.C.C. 172.

3. British North America Act — Con
stitution of Grand Jury Numrer of 
Panel Whether Provincial Legis
lature Has Power to Limit Number 
of Grand Jury Panel.] -It is within the 
power of the provincial legislature to fix 
the number of grand jurors, who shall 
comjiose the grand jury panel, that being 
part of the organization and constitution 
of the court. But the legislature has no 
power to fix the number of grand jurors 
necessary to concur in finding a true bill 
of indictment, as that is a matter of crim
inal procedure, and exclusively intra vires 
of the Dominion Parliament. H. v. Cox, 
2 (\ 207. 31 N. S. H. 311.

4. British North America Act “Crim
inal Law” Property and Civil

Bights.| An act which constitutes a new 
crime for the purpose of punishing it in the 
interests of public morality falls within the 
criminal law ; but an act regulating the 
dealings and rights of one class with an
other. with punishments for the protection 
of one class, falls within property and 
civil rights, and is intra vires of a Parlia
ment Legislature. Regina v. Halifax 
Klectric Tramway Co., 1 C.C.C. 424, 
30 N. S. R. 400.

ft. By-Law Dominion Legislation 
Ultra Vires.]- A by-law passed in 

pursuance of Provincial legislation giving 
tower to make regulations of a merely 
ocal character for the prevention of fires 
and the destruction of property by fire, 
cannot be said to interfere with the general 
regulations of trade and commerce which 
belongs to the Dominion, and <l<> not 
conflict with the provisions of the Petrol
eum Inspection Act, 1899. Rex v. Mc
Gregor. ft C.C.C. 485. 4 O. R. 198.

«». Civil Remedy - Suspension of — 
Code Sec. ft3L] Sec. 534 of the Criminal 
Code is ultra vires as being legislation 
affecting civil matters and cannot be con- 

! sidered a necessary incident or consequence 
! of the right to legislate upon criminal 

matters. Paquet v. Lavoie, (> C. C. C. 
314.

7. Concurrent Jurisdiction of Provinces 
and Dominion Conflict.] Provincial 
legislation on subjects which are within

1 the concurrent jurisdiction of the Province 
and the Dominion is null when contrary 
to the legislation of the Federal Parliament 

! Kx parte Ashley. S C.C.C. 328.

8. Extradition Act Sec. ft.] Section
I ft of the extradition Act is intra vires of 

the Parliament of Canada, and does not 
conflict with the rights conferred on the 
Provinces as to constitution and organiza- 

! tion of courts by sec. 92 of the B. N. A.
Act. sub-sec. 14. Fx parte Gaynor 

I and Greene, 9 C. C. (’. 240.

9. Fisheries - R. S. (\, c. 9ft. Sec. 14 — 
Ultra Vires — Trap Nets License Fee

Revenue Purpose Provincial 
Foreshore Limits.] I. The lkiminion 

j Government though jiossessed of the 
| tlower to regulate fishing within Provincial 

foreshore limits, has no power to levy a 
[ license fee therefore, and s.-s. 7. of sec. 14 
I of Fisheries Act 11.8. C., c. 9ft, is ultra
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vires. 2. The Federal (iovemment could 
levy such a tax for revenue purposes 
generally, hut a special enactment would 
be required. It. v. Chandler, 6 C. C. ('. 
80S.

10. Instalment Contracts Loan Cou
pon viion A< 1. 1807, tt. 8. ( v. ' !0 i
—The IiOan Corporation Act of Ontario. 
It. S. O. 1897. e. -05. is intra vires of the 
Pmvinical legislature, since its effect is to 
prohibit the making of such contracts as 
it deals with under penalties imposed by 
the Code. It. v. Pierce, 9 C.C.C. 402. 
9 « » R. 871.

11. Justices of Peace Svmmahy Jur
isdiction Power of Dominion Par
liament.]—The Dominion Parliament has 
jurisdiction to confer a new jurisdiction 
on Provincial courts. Hex v. Wipper. 
5 C.C.C. 17. 34 X. 8. It. 202.

12. Liquor Laws Temperance Act,
1864 Quebec Act of 1870 Scott 
Act 1878.] The Temperance Act of 1804 
or “Dunkin Act " was applicable equally 
to Upper and LrfWer Canada, and under it 
municipalities were given power to pass 
by-laws prohibit ing t he grant ingof licenses. 
By see. 129 of the H. X. A. Act the Tem
perance Act was left in force until repealed 
>y the legislature vested with power to do 

so. The Quebec Act of 1870 abrogated 
all of the Dunkin Act except the first ten 
clauses, which give to municipalities the 
power aforesaid. 1. Held, on an applica
tion for habeas corpus that inasmuch as 
the Temperance Act. 1864. was passed by 
the legislature representing both Upper 
and I/iwer Canada, it was ultra vires of 
the Quebec Legislature alone to repeal it 
or any part of it. 2. The fact of such Act
having remained in force, however, in 
the Province of Quebec did not debar 
the local legislature from enacting a law 
having for its object the regulating of the 
liquor traffic within the limits of its terri
tory. Kx parte O’Neill, 9 C. 0. C. 141.

13. Liquor License Act Territorial 
Ordinance Intra Vires Code Sec. 
880.]—Sec. 22 of the Ordinance, c. 22 of 
1900. passed bv the legislative assembly 
of the North-West Territories is intra 
vires, and is not inconsistent with the 
provisions of Part LVIII. of the Criminal 
Code ; since sec. 22 of said Ordinance 
merely provides another requisite prelim
inary to the right of appeal as provided

by .sec. 880 of the Code. Can xnaoii v. 
McIlmoyle, 6 C.C.C. 88, 5 Terr. L. K. 
235.

14. North-West Territories Control 
of Corporations Stated Case.] - 
Defendants were convicted by a justice 
for carrying on business as a foreign com
pany without having registered under the 
•oreign Companies Ordinance. 1903. On

a stated case. The defendants were in
corporated under the Joint Stock Com
panies Act H. S. C. 1880. e. 119. It was 
contended that the local ordinance did not 
apply to Dominion charters, and if so that 
it was ultra vires : Held, I. That the 
defendant company was a foreign company 
within the meaning of the ordinance, since 
as dealers in implements it carried on 
“ some business to which the legislative 
authority of the Territories extends.” 
2. It is ultra vires of legislative Assembly 
of the Territories to pass such ordinance 
as being legislation in respect of direct 
taxation, and this authority may be exer
cised with respect to corporations created 
under Act of Dominion Parliament. If 
some of the provisions are ultra vires it 
does not in itself make the whole ordinance 
ultra vires. 3. As incident to such powers 
the Legislature may impose conditions 
compelling companies doing business un
der Dominion Charters to file a copy of 
this charter with the proper officer in that 
behalf in the Territories, pay the required 
fee. and file a power of attorney as set out 
in said statute. I. Per Newland, J., the 
only question as to the right of Provinces 
to legislate as to property and civil rights, 
is where such legislation conflicts with 
Dominion powers (c.g. regulations of 
trades and commerce). The construction 
generally put on " regulation of trade and 
commerce " does not include minute 
regulations affecting terms and conditions 
on which corporations carrying on particu
lar trades are to be allowed to do so in 
particular locations, but rather to matters 
of general uuasi-nat ional importance. It. v. 
Masses II irhir Co., 0 c.c.c 25. 1 
W. L. R. 45.

15. Organization of Courts of Criminal 
Jurisdiction — Dominion Legislation.]

The Dominion Parliament may im|x>se 
new duties on existing Provincial courts 
as to matters not exclusively assigned to 
the Provincial Legislatures and no Provin
cial Legislation is necessary to enable
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effect to he given to such enactments. 
Re Vancini (No. 2), 8 C. C. C. 228, 31 
Can. 8.C. K. 621.

Hi. Provincial Legislation — Criminal 
Procedure.] —A Provincial Legislature 
has no jurisdiction to give a single Judge 
authority to determine matters arising 
under the Criminal Code as to which the 
Full Court was formerly the proper 
forum. Reoina v. Beale! 1 C. C. C. 235. 
11 Man. L. U. 448.

17. Provincial and Dominion Legisla
tion — Power of Dominion Parliament 
to Extend Jurisdiction Given ry Pro
vincial Leoislation.] —The jurisdiction 
of Parish Court Commissioners is defined 
by sec. 2, c. 59, Con. Stat. N. B. and by 
s.-s. 92, B. N. A. Act ; the Provincial 
Legislatures alone have power to pass 
legislation defining the jurisdiction of 
Provincial Courts. Sec. 103 (a) c. 106 
Can. Temperance Act which purports to 
give jurisdiction to the Parish Court Com
missioners to try offences under this Act 
is ultra vires of the Dominion Parliament. 
Ex parte Flanagan, 5 C. C. C. 82, 14 
N.B.R. 577.

18. Provincial Legislation — Delega
tion of Powers to Dominion Parlia
ment.]—A Provincial statute constituting 
a court with such jurisdiction as the Parlia
ment may confer is not a delegation of the 
powers vested in the Province by the
B. \. A. Act. Ex parte Vancini, 8 C.
C. C. 164, 36 N. B. R. 456.

19. Railways — Spreading Fires — 
Certiorari — Findings of Fact.]— 
On application by defendants to quash a 
conviction under the PrairieFireOrdinance 
by which the defendants had been con
victed of starting a fire near a station on 
their right of way :—Held, 1. If there is 
any evidence to satisfy conviction, it is 
for the justice of the peace to decide as to 
the weight, in the same manner as a jury, 
and his finding should not be interfered 
with unless it clearly appears that there 
was no evidence before him. 2. That 
in enacting such ordinance the local legis
lature has jurisdiction to enact rules of 
evidence governing the onus of proof. 3. 
It is intra vires of the Territorial legislature 
to require engines of a Railway Co. operat
ing under a Dominion charter, to be pro
perly equipped so that the least possible

danger from sparks should ensue ; such 
a power to legislate concerns a matter of 
a local or private nature, and respects 
proper! v ami civil rights. |{. v. C. P. R. 
Co., 9 C.C.C. 335. 1 W. L. It. 89.

20. Royal Prerogative — Pardon — 
Statute.] -The ltoyal prerogative cannot 
be affected or curtailed by the enactment 
of a statute without express words to that 
effect, but it may be enlarged and extend
ed by a statute which does so in general 
terms. The prerogative of mercy is sim
ply the exercise of a discretion on the part 
of the Soveriegn to dispense with or to 
modify punishments which the criminal 
or penal law required to be inflicted, but 
it should not interfere with or infringe 
private rights. Ex parte John Armi- 
tage, 5 C.C.C. 345. tj. R. 11 K. B. 163.

21. Seamen’s Act, Sec. 134— Intra 
Vires.]—The Parliament of Canada had 
power to enact sec. 104 of the Seamen’s 
Act. R.S. (’.. 1886. c. 74. Rex v. Mar
tin. 8 C.C.C. 148, 36 X. B. R. 448.

22. Statute Partly Constitutional —
Intention of Legislature.]—A statute 
may be unconstitutional in part only and 
valid as regards the remainder .hut in such 
a case when the parts are so related in 
substance as to preclude the supposition 
that the legislature would have passed 
one without the other, or when it appears 
that the legislature intended the Act to 
operate as a whole.the entire statute must 
be adjudged invalid. Ex parte John 
Armitaob, 5C.C.C. 345. Q R., 11 K. B. 
163.

23. Suspension of Legislation Pending 
Vote of Election.]—Legislation which pro
vides a law hut leaves the time and manner 
of its taking effect to be determined by the 
vote of the electors is not a delegation of 
legislative power to them. See Rex v. 
Carlisle. 7 (’.C.C. 470, 6 O. L. It. 718,

121.

24. Trade and Commerce — Shops 
Regulation Act — Intra Vires.]— 
The Shops Regulation Act (Man.) which 
merely limits the number of hours during 
which the shops are to open for business 
in a particular specified business, and 
which is restricted to municipalities de
siring to avail of its provisions, is a matter
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of a merely local nature within sub-sec. 
Hi of section 112 of the B. N. A. Act and is 
intra vires of the Provincial legislature. 
Hex v. Schuster, 8 ('. ('. C. 354, 14 Man. 
L. K. «72.

25. Trade and Commerce. — Sec. 91, 
Suh-Skc. 2 B. N. A. Act- Inter
ference with Trade and Com
merce.]—Provincial legislation prohibit
ing Chinamen or persons unable to speak 
English, from occupying any position of 
trust or responsibility in a mine is ultra 
vires. If it affects aliens it is governed by 
Union Colliery v. Bryden (1889) A. C. 
580. and if it affects British subjects it is 
an interference with trade and commerce. 
Under sec. 01 sub-sec. 2 of the B. X. A. 
Act freedom to trade with Canada includes 
freedom to engage in occupations in Can
ada for the purpose of earning a livelihood. 
Hex v. Priest, 8 C. C. C. 2G5, 10 B. C. H. 
430.

CONTEMPT OF COURT.

1. Newspaper Comment.]—The public 
press are entitled to discuss and comment 
on judicial decisions as matters of public 
interest, but not to pre-judge matters 
which are sub judice. Though a technical 
contempt be committed, no committal 
ought to be made, unless the offences be 
of so serious a nature as to render the 
exercise of this summary power necessary 
to prevent interference with the cause of 
justice. Stoddard v. Prentice, 5 C. C. 
C. 103. 6 B.C. It. 308.

2. Newspaper Comment — ('ode Sec. 
14-290.]—On the trial of an indictment 
for conspiracy to extort money, the jury 
disagreed and were discharged, and a new 
jury ordered to be impanelled, the cause 
is still pending, and it contributes a con
tempt of court for one of the accused, to 
publish, in a newspaper controlled by him, 
improper comments on the case. 2. 
Contempts of court are direct and indirect ; 
the first, in the presence of the court or so 
near to it as to interrupt its proceedings ; 
the second is offered elsewhere and tends 
to impede in pending causes the due 
administration of justice. 3. To state 
or insinuate at a public meeting or else
where publicly, that the defendant is not 
guilty, coupled with the affirmative that

there was a conspiracy against him, or 
that he could not get a fair trial, is a gross 
contempt of court. 4. In a case of direct 
contempt the .bulge may proceed and 
punish in a summary way instanter ; in 
a case of indirect contempt, the con- 
tetnnor must lie regularly summoned to 
show cause and unless admitted, proof 
of the act must be given. 5. The question 
of whether contempt has been committed 
is for the sole decision of the Court. 6. 
In addition to a fine and imprisonment 
defendant may be bound over to keep the 
peace in two sureties, and not to commit 
any further contempt and to give security 
therefor and in default to be imprisoned 
for G months. Hex v. Charlier, G C. 
C.U. 4KG.

See also Certiorari.

CONVERSION.

Conversion of Chattel by Finder —
Pawninc Criminal Intent — Ques- 

I riON for Jury.]—The prisoner was con
victed for stealing a watch. The evidence 
shewed that he found the watch, and a few 
hours afterwards on the same day pawned 

I it for a small advance. The Judge told 
! the jury that, if the prisoner found the 

watch, and afterwards disposed of it for 
j his own use, he was guilty of theft ; it 

made no difference whether he discovered 
! the owner or not. He also told them that 
; the raising of a temporary loan on any- 
i thing found constituted a theft. The 
j following questions were reserved for the 
! opinion of the court :—1. If the prisoner 
j found the goods and afterwards disposed 
! of them to his own use was he guilty of 
j theft ? 2. Does the raising of a tempor- 
1 ary loan on anything found constitute 
: theft ? In answer the Court said : “Not 

necessarily as a matter of law. Whether 
or not the conversion by the finder to his 
own use of goods found by him is a guilty 

! conversion is a question for the jury, upon 
! consideration of all the circumstances
!.......... The direction of the Judge to the
! jury in this case was equivalent to a 
; direction that as a matter of law the ac- 
| cused was guilty ; the finding was there

fore rather a finding by the learned Judge 
than by the jury, and for that rea- 

| son cannot be upheld.” Heoina v. Si.a- 
vin, 21 Occ. N. 54.



*8? CONVICTION 188

CONVICTION.

1. Absence of Accused — Failure to 
Prove Service of Summons — Convic
tion Invalid.]—The prisoner was charged 
with being a vagrant and having failed to 
appear on the return day of the summons, 
he was convicted without any proof hav
ing been made of the service of the sum
mons on him. The conviction was 
quashed. Rex v. Levesque. 8 C. C. C. 
865, 6 Que P. R. 64

2. Adjournment - Absence of Magis
trate — Clerk Adjourning Court — 
Code Sec. 857.]—Under Part LVIII. of 
the Code where the magistrate has ad
journed a summons and on the adjourned 
date is himself absent, the Clerk of the 
Court has no power to adjourn fora longer 
period than eight days from the time when 
magistrate granted the first adjournment, 
as at the expiration of the eight days the 
magistrate himself is functus officio. 
Park v. Recorder, of Montreal, 10 
C. C. C. 297.

3. Allegations of Illegal Practice 
Without Specifying Act — Allega
tion of Place] — Imposition of Costs. 
A. B. was convicted of practising as a 
veterinary surgeon without the proper 
qualification:— Held, that the convic
tion was good, although it did not allege 
any particular act done. A conviction 
stated the offence to have been committed 
in the county of Norfolk. The informa
tion charged the offence as in the Munici
pality of North Cypress, in the County of 
Norfolk, in the Province of Manitoba. In 
the absence of any affidavit denying that 
the magistrate had jurisdiction :—Held, 
that an objection that no offence within 
the Province had been shown was unten
able, Costs unwarranted by statute hav
ing been imposed.:—Held, that the con
viction was bad. Re Bibby. fi Man. L. 
R. 472.

4. Alien Labour Act — Written Con
sent of Judge to Prosecution — Re
quisites of Consent — Jurisdiction 
of Magistrate.]—Appeal by defendant 
from a conviction by a magistrate (acting 
with the written consent of the junior 
Judge of the county of Carleton). for un
lawfully and knowingly assisting the im
portation of an alien and foreigner into 
Canada under contract and agreement 
made previous to his importation to per

form labour and sevices in Canada con
trary to Ü0 A 01 V. c. II. (I)), as amended 
by ni V. c. 2 (D), and 1. Edw. VII. c. id 
(D) : Held, the written consent did not 
comply with the intention of the statute, 
as it should contain a general statement 
of the offence alleged to have been com
mitted, mentioning the name of the 
person in respect of whom the offence is 
alleged to have been committed, and the 
time and place, with sufficient certainty 
to identify the particular offence intended 
to be charged. Conviction quashed. Rex 
v. Breckenridge, 6 O. W. R. 501. 10 
O. L. R. 459.

5. Amendment of Construction of 
Statute Words of. Contradicted 
by Words in Schedule — Effect of.]

Consolidated Statutes 32 & 33 Vic. o. 
32, gives a competent magistrate summary 
jurisdiction to try the offences there de
fined. with the consent of the accused ; 
such consent to lie asked and given as 
therein set out. (’on. Stat., 37 Vic. c. 32, 
s.l .declares that certain Acts,“The titles of 
which are set forth in the annexed sched
ule.” among them, 32 & 33 Vic. c. 32, 
supra, “shall apply to British Columbia.” 
After the mention of the last mentioned 
Act in the schedule are the words : “ In 
applying this Act to British Columbia, the 
expression ‘competent magistrate* shall be 
construed as any two justices of the peace, 
sitting together, as well as any functionary 
having the powers of two justices of the 
peace, and the jurisdiction shall be ab
solute without the consent of the parties 
charged”:—Held. 1. That the 32 A 33 
Vic. c. 32 was introduced in its entirety, 
and that the last mentioned words in the 
schedule were inoperative as repugnant 
to it. 2. Justices may amend conviction 
before return to certiorari in matters of 
form but not in matters of substance. 3. 
The court may look at the depositions for 
the purpose of deciding whether there is 
any evidence whatever to found jurisdic
tion to convict. 4. To sustain a convic
tion for cutting, the skin must be broken. 
Houghton’s Case, 1 B. C. R., pt. I.. 1.

fi. Amendment of.]—A summary con
viction describing defendant as “ Mrs. 
Morgan.” held bad. Regina v. Morgan, 
l. B.C R pt I 246

7. Amendment — Penalty Possibly 
Greater.]—Where conviction for ninety 
days imprisonment instead of three
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months’ imprisonment ns authorized by 
statute. Conviction quashed as it may 
possibly he for more than three calendar 
months, and amendment refused. Re- 
oina v. Gavin, l C.C.C. 59, 30 X.S. R. 
102.

8. Amendment — Excess of Juris
diction - Costs.]—Where a conviction 
was had, inasmuch as imprisonment with 
hard labour was imposed in default of the 
payment of a fine, and the magistrate 
in making a return to a rule nisi to 
quash the conviction. amended the 
conviction hy omitting the impris
onment with hard labor, which 
part of the conviction was in excess of the 
magistrate's jurisdiction, it was held that 
the return was a valid one, and the rule 
was discharged without costs. Regina 
v. McAxx. 3 C.C.C. 110. 4 B. C. R. 587.

9. Amendment — Unauthorized Ad
ditional Penalty — Discretion of 
Magistrate.] Where a magistrate im
posed the full penalty authorized by the 
statute with an unauthorized addition, the 
court on certiorari proceedings amended 
the conviction by striking out the unauth
orized addition. In such case the appro
priate penalty only was intended and in 
amending, the court is not exercising the 
discretion of the magistrate. Ex parte 
Nugent, 1 C.C.C. 126, 33 X. ti. R. 22.

10. Amendment. Power of Magistrate 
to Amend.]—Upon a return to a certiorari, 
a magistrate has the right to omit an error 
recorded in the original minute of adjudi
cation. Regina v. Whiffen, 4 C.C.C. 
141.

11. Amendment — Power to Amend 
Where Defective.]—A defective con
viction brought up by certiorari, whether 
in aid of a writ of Habeas corpus, or on 
motion to quash the conviction, can be 
amended. The Queen v. Murdock. 4 
C. C. C. 82. 27 A. R. 443.

12. Amendment of Information Fail- 
1 ri ro Res wear W mvbr Curative 
Effect of Code Sec. 889.]—A magistrate 
in the presence of the defendant and prose
cutor amended an information laid under 
the Master and Servants Act (Ont.), 1901, 
without having it re-sworn. The amend
ed information was then read over to the 
defendant, and it was explained to him 
that he would be tried on the charge as

amended. He raised no objection nor 
asked for any adjournment, and himself 
gave evidence : Held, on motion for 
certiorari, that the magistrate having the 
defendant before him, even though brought 
there improperly, may proceed to try him 
on the amended information, though not 
re-sworn, even though the Act under which 
he is tried, requires information on oath, 
where the defendant raised no objection 
or protest at the time : Held, further, 
that being satisfied from a perusal of the 
depositions, that an offence of the nature 
described in the conviction has been com- 
mited by 1 lie defendant. and that t lie 
magistrate had jurisdiction over it, and 
the punishment imposed is not in excess 
of that provided by the law. 1 he <ourt 
will not invalidate the conviction by reason 
of the fact that the date and place of the 
offence are not stated in it, when these 
clearly appear in the depositions ; the 
conviction may be cured by amendment 
under Code secs. 883 and 889. R. v. 
Lewis, 6 C. C. C. 499.

13. Appeal to Judge of Supreme Court,
N. W. T. Not O b of Appeal In
sufficiency — Time of Sitting of 
Court Not Stated.]—Rex v. Brima- 
combe (X.W.T.), 2 W. L. R. 53.

14. Appeal — Stay of Proceedings.] 
—An appeal against a conviction under the 
Liquor License Ordinance (X.W.T.) for 
supplying liquor to an interdicted person, 
suspends and stays all the consequences 
of the conviction, and if forfeiture of the 
license be one of the consequences of the 
conviction, is it also suspended pending 
the appeal. Simington v. Colbornf.. 4 
C.C.C. 381. 4 Terr. L. R. 372.

IÔ. Appeal to County Court II IBEAS 
Corpus Proceedings.]—Application for a 
writ of habeas corpus. The prisoner was 
charged with an offence under s. 523 of the 
Criminal Code, convicted thereof by the 
police magistrate for the city of Rossland, 
and sentenced to two months’ hard labour. 
Immediately after conviction he appealed 
to a County Court, and Leamy. Co.J., 
affirmed the conviction :—Held, dismiss
ing the application, that the decision of 
the County Court in appeal from a sum
mary conviction is final and conclusive, 
and a Supreme Court Judge has no juris
diction to interfere by habeas corpus. 
Rex v. Beamish, 21 Occ. N. (‘>03, 8 B. 
C. R. 171.
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l(i. Appeal from Order Quashing.] —
An appeal to the Court of Appeal from an 
order of the High Court of Justice quashing 
a summary conviction under a provincial 
statute does not lie unless specially pro
vided l>y statute. Regina v. Cushing, 
3 C.C.C. 306, 26 A. R. 248.

17. Appeal to County Court Habeas 
Corpus Jurisdiction.]—Where an 
appeal from a summary conviction has 
been taken to the county court and de
termined, there is no jurisdiction in the 
Supreme Court to impeach the conviction 
by habeas corpus proceedings, being pre
cluded by Criui. Code sec. 881. Rex v. 
Beamish. ft C.C.C. 388, 8 B.C. R. 171.

18. Appeal After Plea of Guilty — Ob
jection as to Jurisdiction not Taken 
Below.] Where a conviction has been 
entered under the summary convictions 
Act of B. 0., any objection that the 
by-law under which the conviction was 
made is ultra vires, is not open to be raised 
on appeal unless raised on the hearing 
before the magistrate. After a convic
tion has been entered on a plea of guilty, 
the court has no power to re-open the 
hearing on the merits which would be 
tantamount !<• allowing defendant to 
withdraw his plea of guilty, and the case 
will not be reviewed on appeal for the 
purpose of revising the punishment im
posed, unless the magistrate exercised his 
discretion improperly and oppressively. 
R. v. Roman, 6 B. C. R. 271,2 C. C. C. 89.

19. Appeal — Magistrate Stating 
Case After Appeal — Res Judicata.] 
—The defendant was convicted before a 
stipendiary magistrate for violation of 
certain regulations made under the Fish
eries Act, R. S. C. c. 96, s. 17, and an 
appeal was taken to the county court for 
the district No. 3. where the conviction 
was affirmed. No appeal was taken 
from the judgment in the county court, 
but the stipendiary magistrate was applied 
to to state a case for the opinion of the 
Supreme Court, with the view of question
ing the validity of the conviction, which 
he did :—Held, quashing the case stated, 
that, with the judgment of the County 
court standing in the way. the defendant 
was precluded from asking the stipendiary 
magistrate to state a case for the purpose 
of attacking the conviction in the Su
preme Court. The judgment in the 
county court, in the identical case, was

binding as between the parties, and upon 
the stipendiary magistrate, and the mat
ter was therefore res judicata, and one in 
which the magistrate could not lie asked 
to state a case. Rex v. Townshend, 35 
N. S. Reps. 401.

20. Appeal from — Failure to Serve 
1 Prosecutor.]—A notice of appeal from a

summary conviction before two justices 
of the peace, not personally served on the 
prosecutor, nor addressed to him, but 
which was served on one of the justices, 
who was informed at the time of service 
that the notice was for the prosecutor, 
is insufficient, and the appeal was quashed. 
Hostetter v. Thomas, 5 C.C.C. 10, 4 
Terr. L. R. 224.

21. Appeal from - Defective Notice 
: — Gaming.]—A notice of appeal from a

conviction for playing in a common gam
ing house, which stated accused was 
convicted for “looking on,” held defective. 
Notice of appeal showed the names of 

■ appellant, the intent to appeal, the sessions 
to which the appeal is made, and the 
nature of the conviction appealed against.

; R. v. Ah Yin, 6 C. C. C. 63.

22. Appeal — Recognizance — 
Sureties — Statutory Requirements.] 

j —On an appeal, under s. 879, Criminal 
! Code, by several defendants from a sum

mary conviction, the recognizance must 
be that of two sureties besides the appel
lant, and the appeal will be quashed if the 
recognizance be given with only one 
surety. 2. An appeal not being of com
mon law right, the conditions precedent 
imposed by the statute must lie strictly 
complied with. 3. The giving of security 
is an essential part of the appeal, and 
unless it be done in the manner required 
by statute, the giving of a notice of appeal 
will be unavailing, and the conviction 
may be prosecuted as if no notice had 
been given. Regina v. Joseph, Q. R. 
21. S.C. 211.

23. Appeal — Recognizance — De
fect in — Costs —-Order — Motion 
to Quash — Grounds — Addition of.] 
—The court may allow new grounds to 
be added on shewing cause against an 
order nisi to quash an order dismissing 
an appeal from a conviction under the 
Criminal Code, granted under the rule- 
of court of Michaelmas term, 1899. al- 

1 though the rule requires the grounds to be-
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stated in the order. A recognizance entered 
into under s. 880 (e) of the (’ode is had if 
the word “personally” is omitted from the 
condition to appear and try the appeal 
and abide the judgment of the court 
thereupon. And the appellate court, 
on this objection being raised to the 
recognizance, has jurisdiction to dismiss 
the appeal with costs. Hex y. Weddeh- 
bukn, Ex. p. Sprague, 30 N. B. Heps. 213.

24. Appeal - Notice of — Parties 
to he Served.]—A notice of appeal from 
a summary conviction (provincial) served 
upon the convicting magistrate is not 
invalid because it is not also addressed to 
served upon the resjxmdent. It is not a 
pre-requisite to the right of appeal that 
the person convicted should have been 
taken into custody. Quaere, whether 
service of notice of appeal on the respond- 
dent’s solicitor would not be sufficient 
in any event. Hex v. Jordan, 22 Occ. 
N. 219, 9 B.C. K. 33.

25. Appeal — Conditions Precedent 
to Appeal.]—Where an appeal from a 
summary conviction was taken to the 
county court under the B. C. Summary 
convictions, the requirements of the Act 
were held to lie unfulfilled, where the 
recognizance was entered into on the day 
the Appellate Court sat. Hegina v. 
King. 4 C.C.C. 128. 7 B.C. H. 401.

26. Appeal Conditions Precedent 
to Appeal.] An appeal is not a common 
law right, and the conditions imposed by 
the statute must be strictly complied with. 
Where the recogniance was only given 
with one surety instead of two sufficient 
sureties as prescribed, the appeal was 
quashed. Regina v. Joseph et al.. 4 
C.C.C. 126, Q. H. 21. 8.C. 211.

27. Appeal. -Notice to Complainant. 
Forum.]— Held, that a notice of appeal 
neither addressed to nor served upon the 
prosecutor, but addressed to and served 
upon one only of two convicting justices of 
peace, is insufficient, though it appear 
that when the notice was so served the 
justice upon whom it was served was 
verbally informed that it was for the 
prosecutor. Keohan v. Cook. 1 Terr. 
L. R. 125.followed. The quest ion. wheth
er a notice of appeal to the Supreme Court 
of the North-West Territories instead of a 
Judge thereof was valid, was raised but 
not decided. Hostetter v. Thomas, 4 
Terr. L. R. 224.

28. Appeal - Payment op Fine 
Security — Money Deposit - Return 
to Appellate Court.] —A person by 
raying his fine on a summary conviction 
oses any right of appeal he might other
wise have had under s. 880 of the Criminal 
Code. Where on an appeal from a sum
mary conviction an appellant makes a 
money deposit in lieu of recognizance, the 
deposit, which includes both the fine and 
the security for costs of uppe d, should be 
returned by the justice into the appellate 
court, and in default the appeal cannot be 
heard. Hex v. Neuberger, 7 B.C. 11. 
272.

29. Appeal — Failure to Return 
Deposit to Court — Affidavit.]— 
Before an appeal from a summary convic
tion before a magistrate can be heard, the 
deposit of money made to the magistrate 
in lieu of recognizance must be returned 
into the court hearing the appeal, before 
the same can be heard. The deposit with 
the magistrate is a matter of record, and 
cannot be proved by affidavit evidence. 
Regina v. Gray, 5 C.C.C. 24.

30. Appeal — Right of — Plea of 
Guilty.]— A person who has pleaded 
‘•guilty” to a charge, and has been sum
marily convicted, may raise a question of 
law in an appeal under s. 897 of the Crim
inal Code, but on such appeal his former 
plea of "guilty” estops him from calling 
upon the respondent to prove his guilt. 
So far as his guilt or innocence is concern
ed, he is not a “party aggrieved” within 
the meaning of s. 879 of the Criminal (’ode. 
Rex \. Brook, 5 Terr. !.. li. 369.

31. Appeal Right to Jury on Ap
peal.]—In an appeal against a summary 
conviction to the Court of General Sessions 
in < hitario, there is no right to demand a 
trial by jury. Regina v. Malloy. 4 C. 
C.C. 1*16.

32. Appeal — Notice of — Against, 
Sufficient if Directed to Convicting 
Justices.)—Under sections 880 and 881 
of the Criminal (’ode it is not necessary 
to notify the prosecutor of an appeal 
against a summary conviction ; it is 
sufficient if the notice be addressed to the 
convicting justices. Rex v. Davitt, 7 
C.C. C. 514.

33. Appeal from Parties to nr 
Served R. S. B. ('. 1897. c. 176. s. 71.] 
—A notice of appeal from a summary con-
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viction (provincial). served upon the con
victing magistrate, is not invalid because 
it is not also addressed to and served upon 
the lespondent. It is not a pre-requisite 
to the right of appeal that the person 
•convicted should have been taken into 
custody. Qua're, whether service of not
ice of appeal on respondent’s solicitor 
would not be sufficient in any event. 
Hex v. Jokdan, 9 B. C. R. 33.

34. Appeal from.]—A notice of appeal 
from a conviction for playing in a common 
gaining house, which describes the offence 
for which the appellant was convicted as 
“ looking on while another was playing in 
a common gaming house.” is insufficient. 
Hex v. Mah Yin, 9 B. C. H. 319.

35. Appeal — (’ode s.s. 782. 783 (a), 
and 784 - 58 A 59 Vn . (Can.) «. 10.| 
The right of appeal given by s. 782 of the 
Criminal Code as amended by 58 & 59 Vic. 
(Can.) c. 40, from convictions by two 
justices of the peace, under Code s. 783 (a) 
and (f), is not taken away in British Col
umbia by Code s. 784, s.-s. 3, as amended 
by 58 & 59 Vic. (Can.) e. 40. Regina v. 
Wirth, 5 B. C. R. 114.

36. Appeal — Notice of.]—A notice 
of appeal from a suminary conviction did 
not state to the next sittings of the Judge 
or in any way specify when the appeal 
was to be heard : Held, invalid. It. v. 
■Brimac omhe, 10C. C. C. 168.

37. Appeal Liquor License Ordi
nance — Application by Attorney- 
(If.neral to Expedite Hearing - 
“Court to Which Such Appeal is 
Made ” — Imprisonment for Offence 
of Another Person — Prior Con
viction.]—Notice having been given of 
an appeal from a conviction for an infrac
tion of the Liquor License Ordinance (a 
consequence of which conviction was a 
forfeiture of the license of the person con
victed), to “ the presiding Judge sitting 
without a jury at the sittings of the Su
preme Court for the Judicial District of 
Western Assiniboia. to be holden at the 
town of Regina on Tuesday, the 25th day 
of March. 1902." the Attorney-General 
applied to a Judge under Ordinance, 1901. 
c. 33 (amending the Liquor License Ordi
nance). s. 21, s.-s. 3, to expedite the 
hearing : Held, that the appeal was to 
the Supreme Court for the Judicial Dis
trict named, generally and not merely to
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a court coming into existence only on the 
day mentioned, and that a Judge had 
jurisdiction to hear the application :— 
Held, on the hearing of the appeal, that 
sec. 64, s.-s. 5. of the Liquor License 
Ordinance was ultra vires, although the 
effect might be to inflict imprisonment (on 
non-payment of fine) upon a person who 
had not personally violated the Ordinance:

Held. also, following Regina v. Black, 
that forfeiture of license results under sec. 
82 from a second or any subsequent offence 
against sec. 64. notwithstanding the con
victions occurred in different licensing 
years. The Queen v. McLeod, 5 Terr. 
L. H. 245.

38. Appeal — Defective Recogni
zance — Waiver by Payment — Code 
Sec. 880.]—Appellant was convicted and 
fined for neglecting to perform his duties 
as school trustee. After the conviction 
he entered into a recognizance to prosecute 
an appeal. The condition of it omitted 
the words “and to try such appeal.” 
Held, 1. The Court of General Sessions 
of the Peace had jurisdiction to hear such 
appeal. 2. Where the conviction made 
the fine and costs payable forthwith or in 
default to be levied of the goods and chat
tels of defendant, and the defendant paid 
the fine and costs, feeling he was under 
compulsion to do so and gave notice of 
appeal :—Held, that the payment was not 
a waiver of his right of appeal. 3. Where 
the Court of General Sessions included in 
the order quashing the conviction a direc
tion that the magistrate refund the amount 
of fine and costs, such terms being in the 
order will be considered surplusage, and 
will not be held to vitiate the whole order. 
R. v. Tucker, 10 C. C. C. 217.

39. Appeal — Dismissal of — Certi
ficate of Taxation.]—Where a minute 
of dismissal had been recorded by the 
Chairman of the Court of General Sessions 
of the Peace, dismissing an appeal from a 
summary conviction, such minute author
izing the clerk of the peace to tax the costs, 
and no formal orderof such dismissal was 
ever drawn up, there is no Warrant or au
thority for the clerk's certificate of taxa- 
tion,or for the orderof the court at another 
sitting directing the issue of process for 
the payment of costs as taxed. Both- 
well v. Burnside, 4 C. C. C. 450, 31 O. 
R. 695.

40. Application for Re-Fund of a Fine 
and Costs.] -In a statute providing that
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the court may perform a judicial act for 
the benefit of a party, under given circum
stances. the word “may” is imperative. 
Fenhon (Appellant) v. The ('ity of 
New Westminster (Respondent), 5 
B. C. R. 624.

41. Assault — Variance of Conviction 
from Minute of Adjudication.]—On 
habeas corpus proceedings it was held that 
inasmuch as the conviction and warrant 
of commitment varied from the minute of 
adjudication in that they stated, that the 
defendant should be kept at hard labour, 
the minute not containing such, the var
iance was fatal and conviction quashed. 
Ex parte Carmichael, 8 (’. C. ('. 10.

42. Awarding Fine Against Three Per
sons.]—A conviction awarding one fine 
against three persons jointly for separate 
acts is bad. Gaul v. Township of 
Ellice. 6 15, 8 O. R. 488.

48. Blanks in.] A conviction adjudged 
imprisonment in default of payment of 
the fine and costs “and charges of convey
ing her to the common gaol, amounting 
to the further sum of . . dollars.’* 
—Held, invalid, and the prisoner was 
discharged. Regina v. Bryant, 8 Man. 
L. R. 1.

44. Certiorari — Selling Liquor to 
Indians — View of Place of Sale :]— 
Motion for certiorari to remove a convic
tion for selling an intoxicant to an Indian. 
The magistrate, after hearing the evidence 
but before giving his decision, went alone 
and took a view of the place of sale : 
Held, quashing the conviction, that the 
proceeding was unwarrantable. 2. That 
s. 108 of the Indian Act, and s. 880 of 
the Criminal Code do not prevent pro
ceedings by certiorari where the ground of 
complaint is that something was done con
trary to fundamental principles of criminal 
procedure. In re Sing Kef,. 21 Occ. N. 
220, 8 B. C. R. 20.

45. Certorari - Right to — Criminal 
Code, s. 887 — Failure of Remedy by 
Appeal.]—Section 887 of the Criminal I 
('ode, which enacts that “ no writ of certi
orari shall be allowed to remove any con
viction or order had or made before any 
justice of the peace, if the defendant has 
appealed from such conviction or order to 
any court to which an appeal from such 
conviction or order is authorized by law. 
or shall lie allowed to remove any convic
tion or order made upon such appeal,”

does not deprive the court of the right to 
quash a conviction on certiorari, where 
the convicting justice acted as a partisan 
in collusion with the prosecutor and with
out jurisdiction, even though an appeal 
has been taken which has failed by reason 
of the refusal of the justice to make the 
return ref plied by law ; Landry, J., dis
senting. In re Kelly, 27 N. B. Reps. 558, 
discussed. Rex v. Deleoarde, Ex. p. 
Cowan, 86 N. B. Reps. 508.

46. Certiorari — Recognizance —• 
Sufficiency of Justification — Appeal. 
—An affidavit of justification upon a 
recognizance given pursuant to rule of 
court passed under s. 802 of the Criminal 
Code, need not state that the surety is 
worth the amount of the penalty over and 
above other sums for which he is surety. 
A rule of court made under sec. s. 802 of 
the Criminal Code, requiring sufficient 
sureties for a specific amount, is complied 
with if the sureties justify as being 
possessed of property of that value, and 
as being worth the amount over and 
above all their just debts ami liabilities, 
and over and above all exemptions allowed 
by law. Regina v. Robinet, 16 1\ It. 
49, not followed. Where a conviction is 
attacked on the ground of want of juris
diction. the mere filing of a recognizance 
by the defendant on an appeal therefrom 
does not deprive him of his right to a 
writ of certiorari. The conviction and all 
other proceedings relating thereto having 
been filed by the magistrate under s. SOI 
of the Criminal Code, in the office of the 
clerk of the court for the judicial district 
in which the motion is made, a motion to 
quash the conviction can be made without 
the issue of a writ of certiorari. Section 
892 of the Criminal Code authorizes the 
requiring of a recognizance only where 
the conviction is brought before the Court 
by a writ of certiorari, and no recognizance 
is required where such a writ is not necess
ary or is dispensed with. Regina v Ash
croft. 4 Terr. L. R. 119.

47. Certiorari - Warrant of Commit
ment — Illegality — Refusal to 
Quash — Habeas Corpus.] -When a 
person is in custody under a warrant of 
commitment, founded on a good convic
tion. the court will not quash the eommit- 
ment on certiorari, even if it is illegal. 
The proper procedure is by way of habeas 
corpus. Rex v. Mei.anson, Ex. p. Bert in, 
86 X B. Reps. 577.
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48. Certiorari Motion to Quash ' 
Convicton — Practice — Rule of 1 
Court Requiring Recognizance with 
Sufficient Sureties — .Necessity for 
Affidavit of Justification — Juris
diction.]—The court or a Judge has no 
jurisdiction to entertain a motion to quash
a conviction moved up by certiorari, unless 
the defendant i.^ shewn to have entered 
into a recognizance with one or more 
sufficient sureties to prosecute such certi
orari w ith effect and pay such costs as may 
he awarded against him, etc., as provided 
by rule of this court of 27th of April, 1889.
2. The court must have an affidavit of 
justification before it, upon which it can 
udge of the sufficiency of the sureties.
1 eg in a v. Ah Gin, 2 B. C. R. 207.

49. Certiorari — Six Days’ Notice to 
Jubtk i s Under Geo. I ! .. -. 8, lmp.), 
a. 5 — Substituting Good Warrant 
Before Return of Rule.]—The Statute 
13 Geo. 2, c. 8, s. 5, requiring six days' 
previous notice to convicting Justices of 
motion for certiorari is in force in this 
Province. The service upon the justices 
of a rule nisi for a certiorari returnable 
more than six days after service thereof 
will not be treated as a compliance with 
the statute—following Regina v. Justices 
of Glamorgan, 5 T. R. 279. The convic
ting Justices, after service on them of the 
rule nisi, substituted and brought in on ;ts 
return a good warrant or commitment in 
place of that objected to, which was ad
mittedly bad for not following the con
viction :—Held, that they were entitl
ed to do so. Re Charles Plunkett 
3 B.C. R. 484.

50. Certiorari — Selling Liquor to 
Indians — View by Magistrate Alone

Whether Warranted or Not 
Sections 108 of the Indian Act and 
889 of the Criminal Code.]—On the trial 
for selling an intoxicant to an Indian, the | 
magistrate, after hearing the evidence, but i 
before giving his decision, went alone and 
took a view of the place of sale :—Held, 1. 
Quashing the conviction, that this pro
ceeding was unwarranted ; 2. That s. 108 
of the Indian Act and 889 of the Criminal 
Code do not prevent proceedings by certi
orari where the ground of complaint is that 
something was done contrary to the funda
mental principles of criminal procedure. 
Re Sing Kee, 8 B.C. R. 20.

51. Certiorari — Magistrate’s Juris
diction.]—Under the N. B. Liquor License

Act, 1870. a conviction against a person 
selling without a license is made final and 
conclusive, and certiorari is in effect taken 
away, the only question to be considered 
being the jurisdiction of the magistrate 
to convict. Ex parte Hebert, 4 C. C. C. 
155, 34 X. B. R. 455.

52. Certiorari Misconduct of Magis
trate in Making Return Lapse of 
Appeai Code Sec. 887.] I. Though 
the general rule is that where an appeal 
lies that can be prosecuted outside of a 
certiorari, ordinarily the court will not 
interfere, but in exceptional cases the 
court will interfere and grant certiorari, as 
where the jusitice acted as a partisan and 
in collusion with the prosecutor. 2. 
Where a defendant gave notice of appeal 
from a conviction before a justice, and the 
latter failed to file the return of the pro- 
ceedings before him, and the appeal was 
thereby rendered abortive, certiorari will 
be granted on the ground that the excep
tional circumstances take it out of the 
principle of the cases deciding that a 
certiorari will not be granted where an 
appeal has been given. Ex parte Cowan. 
'mi. Ig i 36 N K R 563

53. Certiorari Code — Excessive 
Allowance for Mileage — No Ground 
for Quashing.]—Where more costs are 
taxed than allowed by tariff under sec. 871 
of the Criminal Code and excessive mileage 
has been allowed constable for serving 
subpoenas, it does not affect the jurisdic
tion of the magistrate, and does not con
stitute a ground for quashing a conviction. 
Ex parte Hayworth, 2 C. C. C. 230, 34 
N. B. R. 74.

54. Certiorari - Merits Not Review- 
able.]—An adjudication by a tribunal 
having jurisdiction over the subject matter 
is, if no defects appear on the face of it, to 
be taken as conclusive of the facts stated 
therein, and the Superior Court will not on 
certiorari quash the conviction on the 
grounds that any such fact, however 
essential, has been erroneously found. 
There is however a marked distinction 
between the merits of the case, and points 
collateral to the merits upon which the 
limit to jurisdiction depends. R. v. 
Beagan, 6 C. C. C. 55. 3(1 N. 8. R. 206.

55. Certiorari Cancelling Pilot’s 
Certifcate.]—A conviction by the Mon
treal Harbour Commissioners depriving
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a pilot of his certificate can he quashed by 
certiorari to the Superior Court, and not 
by appeal to the Court of Queen’s Bench, 
Crown side, Arcand v. Montreal Har
bour Commissioners, i C. C. C. 191, 
Q. R. 17. 8.C. 197.

56. Certiorari — Commitment De
fective.]—Where a conviction itself is 
good, the fact that the commitment is 
bad, does not invalidate the conviction. 
The commitment is not a judicial but a 
ministerial act, and is not a proceeding 
which can be brought up on certiorari. 
Ex parte Bertin, 10 C. C. C. 65.

57. Certiorari — Habeas Corpus - 
Keeper of Bawdy-House — Pleading 
< Iuili 'i Tri on the Merits.] The 
offence of being a keener of a house of 
ill-fame is an indictable offence, and it may 
be tried either before a jury in the ordinary 
way, or before a police magistrate under 
the summary trial clauses, or before a 
justice of the peace under the summary 
convictions clauses, of the Code. Upon 
an application to quash a conviction where 
the prisoner was in custody when the 
matter came up on certiorari :—Held, 
that a writ of habeas corpus was necessary. 
The defendant was convicted by a police 
magistrate after pleading guilty to a 
charge that she did “ unlawfully appear 
the keeper of a house of ill-fame.” and 
sentenced to be imprisoned for one year 
in the Andrew Mercer reformatory :— 
Held, that the conviction might be treated 
as having been made under the summary 
convictions clauses of the Code, although 
the sentence exceeded the power of the 
magistrate, and that such conviction 
might be supported and the sentence 
amended under those clauses : -Held, 
also, that when ;i prisoner charged 
before a magistrate with appearing the 
keeper of a house of ill-fame had pleaded 
guilty to such charge, there was a trial on 
the merits, and that such person was to be 
deemed guilty of the offence of keeping 
a house of ill-fame. Regina v. Spooner, 
21 Occ. N. 189, 82 O. R. 181.

58. Commitment — Payment of Fine.] 
—Where a conviction condemned a keeper 
of a disorderly house to pay the fine to the 
clerk of the Recorder’s Court and the 
commitment made it payable to the gaoler 
such variance between the conviction and 
the commitment is not material and the

payment of the fine to the gaoler is justi
fiable. Regina v. Bougie, 3 C. C. C. 
487.

59. Complaint — Description of Of- 
FENCB UNCERTAINTY CERTIORARI.] 
—A conviction obtained upon a complaint 
which does not give a clear and precise 
description of the alleged offence or con
travention of a statute or by-law will l>e 
quashed upon certiorari. Carrière v.
Cn i "i Montreal, 5 Q. P. R. 11.

60. Corporation. Liahitily of To be 
Proceeded Against Summarily.] The 
provisions of the Criminal Code with regard 
to summary convictions are applicable 
to corporations, as well as to natural per
sons in regard to offences created by or 
coming within the scope of Dominion 
Legislation. The fact that a portion of 
the remedy provided for the recovery of 
the penalty by way of imprisonment in 
default of sufficient distress, does not 
affect the application of the statute, as it is 
not a necessary part of the conviction that 
it should be applied. Service of summons 
is proper if made on a corporation in a 
similar manner as service of notice of an 
indictment as provided by Code Sec. 637. 
R. v. Toronto Railway Co., 2 C. C. C. 
471, 26 A. R. 491.

61. Costs Awarded to Magistrate Per
sonally.]—A summary conviction for sell
ing liquor to an Indian is bad, where it 
awards costs to the magistrate personally. 
Rex v. Law Bow, 7 C. C. C. 468.

62. Costs of Distress and Conveying to 
Gaol — Variance Between Minute 
and Conviction.]—The costs of distress 
and conveying to gaol are obligatory 
where a summary conviction imposes a 
fine and awards distress and imprisonment 
in default of distress, and therefore the 
omission of any reference to such costs 
in the minute of adjudication will not 
invalidate the formal conviction which 
includes them. Hex v. Beagan (No. 2), 
36 X. S. Reps. 208.

63. Costs of Distress and Conveyance 
to Gaol — Omission in Conviction.] — 
A conviction on a summary proceeding, 
omitting to state that in default of 
payment of costs by distress and 
conveyance to gaol, that defendant 
be imprisoned, is invalid. Such costs are
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not in the discretion of the justice, and 
are an essential part of tlie formal convic
tion. H Et; in a v. Van Tassell, (No. 2). 
5C.C.C. 133, 34 N.ti. H. 79.

64. Costs of Conveying to Gaol not 
Stated in Amendment.]- A summary con
viction is defective where the costs and 
charges of conveying the prisoner to gaol 
are not stated on the face of the convic- 
tion, and an amendment ought only to be 
made where the court or Judge is satisfied 
from the depositions that if trying the 
defendant in the first instance, the court 
or Judge would upon that evidence have 
convicted. Hex v. Law Bow, 7 C. C. C. 
468. g

65. Costs.]—As the statute authorizes 
the justices to award costs, and does not 
fix any tariff, the justices may allow such 
costs as they consider reasonable. Re
gina v. Stahkey, 7, Man I,. R. 489.

66. Defect on Face of Uncertainty 
— Time.]—Defendant was convicted for 
refusing “ to close a pool room occupied 
by him after the hour of half-past eight 
contrary to the by-law of the village of 
t’armaiij” etc.:—Held, bad for uncertainty 
in that it did not specify the time of the 
offence, and the hour of the evening, or 
morning (according to the application of 
the by-law) or the time when it was com
mitted (whether before nr after the pass
ing of the by-law.) Re Fisher, 9 ('. V. C. 
451, 1 W. L. R. 455.

67. Defective Proceedings Under Muni
cipal By-law.]—To sustain a conviction 
under a by-law framed under the transient 
traders clauses of the Ontario Municipal 
Act, R. S. O., 1897. c. 223, s. 582 (30-33). 
the information must disclose that the 
defendant was either a transient trader or 
occupied premises in the municipality for 
a temporary period. Regina v. Roche, 
4 C. C. C. 64, 32 O. R. 20.

08. Defective - Power to Amend.]— 
The power to amend mistakes or faults in 
a conviction where such conviction is made 
under the provisions of a Dominion Act. 
do not extend or apply to the amendment 
of a similar mistake or fault where they 
occur in a conviction made under the pro
visions of an Ontario Act. Rex v. Lee, 
4 C.C.C. 416.

69. Deposition — Procedure — Juris
diction.]- Section 590 of the ( ode which 
requires that depositions of witnesses 
taken in summary proceedings shall, at 
some time before the accused is called on 
for his defence, be read over and signed 
by the witness and the justice in the pre
sence of the accused, the witness and 
justice,has relation only to a matter of pro
cedure and does not effect the jurisdiction 
of the magistrate to make a conviction. 
Kx parte Doherty, 3 C.C.C. 310, 32 
N. K. R. 17'.

70. Depriving of the Use of Property.
—32-33 Viet. Cap. 21, Sec. 110.- Juris
diction of Magistrate.]- The defend
ant sold to ('. amongst other things, a 
horsepower and belt, part of his stock in 
trade of a butcher, in which he also sold a 
half interest to C. The horse-power had 
been hired from one M., and at the time 
of the sale, the term of hiring had not 
expired. At its expiry M. demanded it, 
and C. claimed that he had purchased it 
from defendant. The defendant then 
employed a man to take it out of the prem
ises where it was kept, and deliver it to M., 
which he did. The defendant was sum
marily tried before a police magistrate and 
convicted of an offence against 32-33 
Viet. c. 21, sec. 110 D.:—Held, that the 
conviction was bad, there being no offence 
against that section, and no jurisdiction 
in the ixilice magistrate to try summarily 
and that it was bad also in not showing 
the time and place of the commission of the 
offence. Remarks upon tli<- improper use 
of the criminal law in aid of civil rights. 
The conviction was quashed, with costs. 
Regina v. Young, 5 O. R. 400, Rose.

71. Dismissal - Costs — Unauthor
ized Items — Amendment.]—A justice's 
order dismissing an information under 
" The Summary Convictions Act.” or
dering the informant to pay as costs a 
sum which included items for “ rent of 
hall.” “counsel fee,’ “compensation 
for wages,” and “railway fare”:—Held, 
that none of these item could legally 
be charged as costs, and that, therefore, 
the order was bad, so far as it awarded 
any costs :—Held. also, that the court 
could not amend the order by deducting 
the illegal items ; though it could amend 
by striking out in toto all that part of the 
order relating to costs. Regina v. Dun
ning. considered. The Queen v. Laird, 
1 Terr. L. R. 179.
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72. “ Disorderly House ” — Summary 
Jurisdiction of Magistrate to Hear 
Charge of Keeping — Discretion to 
Hear Charge or Commit.]—A magistrate 
has absolute jurisdiction, under s. 783, 
s.-s. (f), and s. 784 of the Criminal Code, 
to hear and determine in a summary way 
a charge of keeping a disorderly house. 
The exercise of the summary jurisdiction 
is, under those sections, and s. 791, dis
cretionary with the magistrate, and he 
may commit the accused for trial, and a 
mandamus will not lie to compel him to 
hear and determine the charge summarily. 
The meaning of the term “ disorderly 
house,” in s. 783, s.-s. (f), must be taken 
from its definition in s. 198, and not from 
the common law. He Farquhak Mac
rae, Ex parte John Cook, 4 B.C. li. 18.

73. Distinguished from Summary Trial 
in Relation to Amendment.]—The pro vis
sions of the Code respecting amendment 
of conviction and commitment in cases of 
summary convictions, do not apply to 
cases of summary trial. Regina v. Ran
dolph, 4 C. C. C. 165, 32 O. R. 212.

74. Distress and Imprisonment in De
fault.]—A statute permitted punishment 
by imprisonment or penalty or both. It 
also provided that where a fine is imposed 
and is not paid, a warrant of distress may 
issue, and after a return, if not sufficient 
goods, the defendant may be committed 
to gaol. It also provided that no con
viction should be quashed for want of 
form or should be moved by certiorari into 
any Superior Court- A conviction under 
this statute directeil the payment of a fine, 
and in default « »t payment, a distress.and 
if no goods, then imprisonment.: -Held, 
that as there was jurisdiction to award 
distress and imprisonment, the conviction 
was not bad, although by it the jurisdic
tion was prematurely exercised—such 
award at that time was surplusage only. 
Regina v. Galbraith, C Man, L. R. 14.

75. Duplicity — Hearing Several 
Charges Before Entering Conviction 
on One — Code Sec. 845.] -Where more 
than one offence is charged in the informa
tion, it is the duty of the justice on ob
jection being taken, to amend the inform
ation by striking out all but one of 
the charges. Where this was not done, 
and evidence was heard on all the charges, 
and at the close of the case for the prose
cution, all but one charge was abandoned,

the conviction entered on that one charge 
is invalid. R. v. Austin, IOC. C. C. 34,
I W. !.. R. 671

70. Error in Legal Presumption on 
Charge of Theft.] -If a summary trial for 
theft, the conviction is based upon the 
consideration that there was a burden on 
the defendant to show that he was inno
cent, such a conviction constitutes an 
error and there has been a mistrial. Re
gina v. McCaffrey, 4 C. C. C. 193, 33- 
N. S. R. 232.

77. Expenses of Prosecutor.] -The fine 
im|K)sed by a conviction included a share 
of the expenses of bringing the prosecutor 
as a witness from a distance. Held, that 
such inclusion vitiated the conviction. 
Regina v. Adams & Jackson, 5 Man. 
L. R. 153.

78. Expositions — Entry of Houses 
at Fair — Costs not Stated in Con
viction — Amendment on Appeal
li. s. <)nt. c. '.in. Sbc. 4.) -1. R.S. (>nt.. 
cap. 90. relative to the fraudulent entry 
of horses for competition for any stake in 
a fair, etc., is intra vires of the Provincial 
Legislature as being a protection for per
sons making proper entries from unfair 
competitions ; thus being an Act to regu
late the rights of individuals. 2. Where 
the costs of conveying to gaol are adjudg
ed, the amount of such must be stated in 
the conviction, but by 2 Edw. VII.. c. 12, 
the court has power to amend the convic
tion by striking out the provision relative 
to costs. Collins v. Horning, 6 C. C. C. 
517.

79. Fine — Payment to Clerk — Il
legality — Quashing.]—A conviction 
by the Recorder’s Court, of Montreal, 
requiring the payment of a fine to the clerk 
of the court, and not to the city, is illegal, 
and will be quashed upon certiorari. 
Wilcock v. City of Montreal, 5 Q. P. 
R. 126.

80. Fine — Distress — Hard Labour 
— Duplicity — Warrant of Commit
ment — Habeas Corpus.]—A conviction, 
which attaches hard lalwmr to imprison
ment in default of their being sufficient 
distress to levy the fine imposed, is bad. 
A conviction which charges an offence on 
two separate days, charges two distinct 
separate offences, and if it be a case where 
s. 26 of the Summary Convictions Act



CONVICTION 208207

applies, is hail ; a warrant of commitment 
based on such a conviction is consequently 
had. It is a usual, convenient, and estab
lished practice that a rule nisi to shew 
cause why a writ of habeas corpus should 
not issue should also require cause to he 
shewn why. in the event of tin* rule being 
made absolute, the prisoner should not be 
discharged without the actual issue of 
the writ of habeas corpus, and without 
his being personally brought before the 
court ; hut in order that the rule may la- 
made absolute in this form, the magistrate, 
the keeper of the prisoner, and the prose
cutor, should all la* served with the rule 
nisi, or at least la- represented on its
return, hi >.i\ \ v. Farrar, i i « ><■<• \ 
25, I Terr L. It. 800.

81. Fine Infraction ok By-Law
Vniirahonaiilk Kink Reddition on 
Am m I Under t he Hummary (’onvic
iions Act (B.C.) the court having |mxver of 
appeal to re try the charge, where the 
convicting magistrate had ini|Mist-d an 
cxvessixe punishment. and out of pmpor- 
tion to the offence. the court reduced the 
fine to a nominal sum. Sinu Kkk. v. 
Johnston, 5 151.

82. Fine and Costs or Imprisonment
DkKKNIIANT SVHMnTlNO TO l\l I'll |su\ 
MKNT Motion for (’krtiorari I >i 
pohit of Kink and Costs Kkfumai. of 
\\ hi I Si HK1 \I'I H "I I'risoNI i;
It HUIT TO ItKTIIRN of Dki-osit.| W.. 
the plaintiffs assignor, having been con
demned to I lav a line and costs for an 
infraction of tin- license law, and to im
prisonment in default, sought to set aside 
the conviction by means of certiorari 
proceedings, after having suffeml part 
of the iinnrisonmcnt imposed lie dc- 
JHisit ed with t he defendant, in his capacit y 
of clerk of the peace at Mont led, the sum 
of $11 4.88. the amount of the line and 
costs, besides, $50 to cover subsequent 
costs, pursuant to s. 217 of tlie Quebec 
Liquor License Act, lid V., e. 12, and was 
released from prison. The w rit of ccrtior 
ari having been refused. W. surrendered 
himself again as a prisoner, and olïeml to 
nerve tin- time of his imprisonment, but 
chiiim-d at t he same t "line from t he defend
ant the repayment of the $114.88. The 
latter refusi-d and gave as reasons that 
W . in making this deposit voluntarily 
and thus obtaining his freedom, had chos
en the alternative of a line, and the judg
ment setting aside the writ of certiorari

had the result of awarding the dc|>osit in 
payment of the tine to the misen-cause, 
the collector of revenue of Montreal : — 
Held, that this deposit (xissessed only the 
character of a security, and could not be 
converted into the payment of a line and 
costs ; that the application for certiorari 
could not take away from one convicted 
of an offence his right to choose to submit 
to the term of imprisonment to which he is 
condemned, instead of paying the line ; 
that the writ of certiorari, in suspending 
the execution of the sentence, has only the 
result when it is discharged, of rendering 
the person convicted liable to his term of 
imprisonment ; and if he makes that 
choice, he has a right to repayment of his 
dc|N»sit representing the line and costs.
W ini. \ Hicottk, Q.R. 20, s i ' 887

88. Form of Addition xi. Statk- 
xiknts \iuovrnxifnts.| Where in ad
dition to the form prescrilwd by the Code, 
a conviction also refers to the adjourn
ments at the trial, no inference can Im
properly drawn of the actual number of 
adjournments from the statement of same 
provided that such statement does not 
show there was a longer adjournment 
• him eight day s. Brim ihih x Parki it, :: 
l i t ’. 874. 12 Man. L. It 528.

84. Form of Conviction Canada 
Tkmi-kranvk Ait Costs of I>isirkss.| 
A conviction for selling liquor contrary 
to the provisions of the Canada Temper
ance Act. stated that unless “ costs and 
charges of said distress” in addition to 
other penalties be paid, that accused be 
imprisoned for forty days : Held, that 
as sec. 872 (a) Crim. Code provides for 
imprisonment unless expenses of the dis
tress are paid, and that as the form of the 
conviction authorized by the Summary 
Covictions Act i Korin W.\V i and warrant 
of commitment (Komi KKK) uses the 
expression “ costs and charges.” and 
not “ expenses ” as in the Code, the 
legislature must have considered the two 
expressions were synonymous or meant 
the same thing, and conviction sustained. 
Hkuixa v. N an Tamhki.i. (No. I), 5 C. C. 
C. 128, 84 N. S. II. 79.

85 Gaming House 10 S ir. (Can.)
88, h. 4 Kni.axvfi i. Ciaxik.] Held, 

by Sir M. B. Begbic, C.J., on etise stated 
under 20 A 21 Vie. (Imp.), e. 48 : I. That 
it is not necessary to a conviction under 40 
Vie. e. 88. s. 4 providing ” any person
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placing in a common naming house is 
guilty of an offence," to allege or prove 
that the game played is an unlawful 
game, ami it appearing in the ease statin I 
that cards and instruments of gaming 
were found in the house when entered 
on a warrant, there was prima facie 
evidence under s. ;t, of the Act, that the 
plaee was a common gaming house and 
that the defendant. who was found there, 
was playing therein. 2 That the allega 
tion in the information that the defendant 
was playing at an unlawful game was 
su ml tissage and could lie rejected. -II A 
21 Vic. (Imp ». c III. was not repealed 
by the iHuninion Statute, .‘17 Vic. c. 12. 
and is therefore still in force in I hit ish 
Columbia. Wkuina \. An Pow. I B. 
C. Il pt I., 147.

SO. Gaming Xvpkal — Intkiikmtkii
Ai TOMIM.U K AM W 1T\KSS CoKKOIlOK \
TioN (’odk Skc. IfKI.I I'lte evidence 
against defendant was mainly that of an 
accomplice ; a man admittedly a proles- 
aional gambler ; moreover there was 
evidence to show that he belonged to a 
clan hostile to the accused, and had 
received money to testify against defend
ant. Held, on appeal, the convict ion 
should be set aside. K. v. Ait Jim. 10
r.r.r. 120.

S7 Grievous Bodily Harm ('him. 
Com , Sk<\ 242. ) — Omission of
“ I'm. awfully.") A conviction under 
('rim Code siv. 212 of indicting grievous 
Iwdil.V harm is valid, thought it does not 
state the act was done “ unlawfully." 
The word “unlawfully” refers only to 
the offence of wounding Hf.x v. Tread- 
WKU.. 5C. C.C till

NS. Habeas Corpus Mkaninu of 
" Last Past ") On habeas corpus pro
ceedings for the discharge of the prisoner 
convicted under the Inputr License Act 
of having sold liquor within the space of 
six months "last past " previous to the 
information, it was held that the convic
tion and warrant of commitment did not 
show that the offence was committed 
within six months before the laying of the 
information as required by see. I lit of 
the Act Hkx. v Hantii.IKK. SC. C.C. 
M2. 21 Ore. \ 21(1

MO. Habeas Corpus Indktaiu.k (>f- 
fknck IIkvikw aiii.i' ny IIahkam Coimm.) 
A summary conviction under Part LV.

of the Code u|h»ii a charge in which the 
jurisdiction of the magistrate is absolute 
and not dependent upon the consent of the 
accused can lie empli red into u|>ou habeas 
corpus in the same manner and to the 
same extent as any other summary con
viction, notwithstanding section 70S pro
vides that such conviction shall have the 
same effivt as a conviction ti|mn an in
dictment for the same offence Wkuina 
x Sr. Ci.aim. :i C. C C. Ml, 27 \ W tus. 
20 Oce V 204.

00. Imposition of Fine Insvfhhknt
I >iiii moN i ok Paymknt.] \ luminary 
convict ion ini|iosiug a tine must contain 
an adjudication of forfeiture of the penalty 
im|Niscd. \n omission in the conviction 
to state such is fatal, and is a ground for 
the discharge of prisoner under habeas 
corpus. Where the conviction adjudges 
merely " payment forthwith " it is m- 
sullicieiit. Wkuina v. ( 'now ki.i , 2 C.C C.
II IS C I T 20.

01 Imprisonment Dihiiii iik n i. y 
Hovmk.I \ conviction reeiting that the 
keeper of a disorderly house is condemned 
to lie imprisoned lor the space of six 
months counting from the day of her 
arrival as a prisoner in the common gaol 
of the district is not open to the objection 
that it is not stated in a precise manner 
from what date the imprisonment is to 
be reckoned. Wkuina v. Boiiuik, ,‘i C. C 
C IH7.

1*2 Imprisonment in Default of Pay
ment of Penalty and Costs.] X summary 
convict ion for keeping liipior for sale 
without a license in violation of the Liuuor 
License* Act, I St Mi, ( X.ll.) is not bad 
lieeausc the minute of adjudication pre
scribed imprisonment for thirty days in 
default of payment of the penalty and 
costs, the time limited in the statute 
being thirty days in default of such pay
ment Lx vaiitk Woukiim, 7 ('. ('.('. .'114 
Hi V II W :«».

li:i Imprisonment with Hard Labor 
IIaiikam Coitni'M.] There is no authority 
under see. 501 of the ('ode to ini|tose im
prisonment with hard laltor in default of 
paying the penalty, compensation and 
costs on a conviction for the offence of 
wilfully and unlawfully killing a dog, 
and a defendant taken into custody will 
be discharged upon habeas corpus. Wk
uina v. IlnitroN. :t ('.('.('. mi. :u \ s W 
217. l.‘t ('. L .1 42.
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94. Imprisonment — Warrant of 
Commitment — Defects Place of 
Offence — Time for Commencement 
or Imprisonmbn r « Jour i "i Rr< ord 
Copy of Sentence.]- A motion for the 
discharge of S., a prisoner serving a term 
of imprisonment at Dorchester Penitent
iary. was based upon alleged defects in the 
warrant of commitment signed by the 
clerk of the county court Judge's criminal 
court at Halifax, returned by the warden 
of the penitentiary as the authority under 
which S. was held :—Held, that, even 
if the place where the offence was com
mitted was not stated in the l>ody of the 
record of conviction,it was covered by that 
named in the margin, viz.: “ the county 
of Halifax.” Semble, that the “ copy of 
the sentence” required to be delivered 
to the warden of the penitentiary (K.S.C. 
c. 182, s. 42), need not contain all the 
averments essential to the validity of an 
indictment or conviction :—Held, that 
the document certified by the warden in 
the present case as his authority was 
sufficient. Hex v. Smitheman. 24 Occ. 
X. 32».

95. Information — Suspicion and 
and Belief — Warrant for Arrest 
— Appeal — (’ode Sec. 882.]—The de
fendant was charged under the Hy. Act, 
1903, on information stating that the 
defendant "had just cause to suspect and 
believe, and did suspect and believe ” 
that the defendant. etc., did \\ illully leave 
open a certain gate, etc.:—Held, that the 
information leading the warrant of arrest 
should have set out the grounds of suspici- 
ion ; where objection was taken before 
the magistrate and overruled, the prose
cutor electing not to amend, such object - 
tion will be sustained on appeal. It. v. 
Lizotte, 10 C. C. C. 316.

06. Injury to Property — Description 
of Offence.}—N. L. was committed to 
gaol under a warrant of a stipendiary 
magistrate, charging him with having at 
L., in the county of (’. It., “ unlawfully 
and wilfully destroyed and damaged pro
perty owned by A.M.S..on the24thday of 
I December, 1003 Held, that the con
viction w as bad because it did not specify 
the injuries and the nature of the property 
injured. Hegina v. Spain. 18 O. R. 386, 
followed. In re Leary, 24 Occ. X. 70.

97. Intoxicating Liquors — Locality 
of Offence — Amendment of Convic

tion — Code Sec. 889.]—1. The provi
sions of the Ontario Liquor License Act 
are applicable to a boat travelling on Lake 
Huron from an Ontario port, and the 
jurisdiction of the province extends to the 
international lioundary line. 2. A con
viction is not bad because the particular 
•lace at which the offence is alleged to 
lave been committed is not set forth, 

when it is stated to have been committed 
within the county, in which the magistrate 
had jurisdiction. 3. When the conviction 
was for unlawfully allowing liquor to be 
sold, whereas the offence under the statute 
was “ selling without a license ” required 
by law. it was held to be capable of amend
ment by applying the remedial provisions 
of Code Sec. 889. R. v. Meikleham, 10 
C. C. C. 382.

98. Intoxicating Liquor — Defective 
Information.]—A conviction made by 
two justices of the peace for an offence 
under the Canada Temperance Act, was 
<plashed on the ground that the informa
tion was laid before one justice. Ex 
parte White, 3 C. C. C. 94, 34 N. B. It. 
333.

99. Intoxicating Liquor — Sale of 
Liwuor to Prohibited Person.] -An 
order under the Ontario Liquor License 
Act, 'c-. 124, prohibiting ilie sale <>f 
liquor to a person, will not support a 
conviction for disobedience to such order, 
if it does not show upon its face that it 
was made to appear in open court in the 
country where the person resides, that 
such person was wasting or lessening his 
estate, etc., and that such person was 
summoned before the court. Regina v. 
Charles Mount, 3 C. C. C. 209 . 30 Ü. R.

100. Intoxicating Liquors — Supplying 
to Indiin Penilii Less Th\n Pro
vided by Act Code Sec. 890.]—De
fendant was found guilty of a breach of 
sec. 77 of the Liquor License Act Ordin
ance and fined $6.00 and costs, and in 
default ordered to be imprisoned for 
twenty days. The penalty provided by 
the section in question was $26.00 for a 
first offence, and in default of payment, 
one months’ imprisonment :—Held, the 
conviction was Imd as imposing a less 
lenalty than that provided, and that 
’ode sec. 889 and 890 did not apply as

relating to proceedings only by way of 
certiorari. It. v. Hohtyn, 9 C. C. C. 138, 
1 W. L. R. 113.
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101. Intoxicating Liquors — Canada 
Temperance Act — Certiorari — 
Wrong Return.] Where the wrong in
formation is returned with a writ of cer
tiorari through inadvertence, and an 
affidavit explaining the circumstances is 
made by the magistrate, tlie conviction 
will not be (plashed :—Held, also, that a 
purely clerical error in the date of the 
offence charged in the information is not 
a ground for setting aside a conviction 
otherwise regular. Kx parte Kavanagh, 
2 C.C.C. 267, 34 X. B. K. 1.

102. Intoxicating Liquors — Arrest 
Under Justice’s Warrant Prisoner 
Found in Another County — Warrant 
not Indorsed - Unlawful Caption 
Legal Detention — Habeas Corpus 
— Reference to Divisional Court — 
Conviction for Second Offence — 
Form Finding of Previous Convic
tion — Order of Proceedings — 
Amendment.]—Appeal by prisoner from 
order of Anglin, J.. upon the return of the 
habeas corpus and certiorari in aid, re
fusing to discharge the prisoner and 
remanding him to the custody of the keep
er of a common gaol. The prisoner was 
convicted for a second offence of selling 
liquor without license. He was sentenced 
to imprisonment with hard labour for four 
months. The gaoler made his return to 
the habeas corpus, assigning the warrant 
of commitment as the cause of detention. 
The conviction and proceedings before the 
magistrate were returned upon the writ of 
certiorari in aid. and an amended convic
tion was also returned. It was objected 
that the warrant was defective in form ; 
that the arrest thereunder was irregular 
and void, the warrant not having been 
backed by a justice of the peace of the 
county of Victoria, in which county the 
prisoner was arrested, and whence he was 
taken to gaol. It was contended that the 
conviction, as well in its amended as in 
its original form, was invalid, as the 
finding in respect of the previous 
convict ion was omitted in the latter and 
improperly set forth in the former, and 
also because the magistrate had entered 
upon tin- inquiry as to the previous con 
viction before adjudicating upon the 
guilt of the prisoner in respect to the 
charge then before him. contrary to the 
provisions of sec. 101 of the Liquor License 
Act :—Held, all the objections urged 
against the proceedings failed. The 
second deposition of Chief Constable

Jarvis shews that the magistrate had 
already adjudicated upon the charge laid 
in the information then before him before 
entering upon the inquiry as to the fact 
of the previous conviction. The affidavits 
from which it was argued that he had 
probably not done so are too vague and 
indefinite to warrant an assumption to the 
contrary of 1 he deposit bn ; but the 
amended conviction, though carelessly 
prepared and not following accurately 
the form given in the schedule to the Act, 
of the conviction, may be amended upon 
the evidence : 1 Kdw. VII.. ch. 13 (O) ; 
Criminal Code, sec. 889, 896. There is 
nothing in the objection that the arrest 
was made in the county of Ontario with
out the warrant having been backed by a 
justice of that county. The warrant of 
commitment is sufficient to justify the 
prisoner's detention in the gaol of the 
proper county and the court will not, on 
habeas corpus, inquire into any irregular
ity in his caption. The distinction in this 
respect between the practice in criminal 
and civil cases has been settled too long 
and too firmly to admit of the point being 
now debated. Regina v. Jones, 8 Occ. 
N. 332. overruled, appeal dismissed. Rex 
v. Whitesides. 4 <> XV. R. 113, 237, 25 
Occ. X. 33. 8 O. L. R. 622.

103. Jurisdiction — Service of Sum
mons.]- Service of a summons on a de
fendant's wife at his usual place of abode, 
will not support a summary conviction, 
where the defendant at the time of the 
service and until after the trial was with
out the jurisdiction of the province, as the 
magistrate could not acquire jurisdiction 
over the person of the defendant while he 
was out of the province. Kx carte 
Donovan, 3 C. C. (’. 280, 32 X. B. R 374.

104. Jurisdiction— Assaulting Peace 
Officer.] \n accused charged with wil
fully obstructing a peace officer in the exe
cution of his duty can be tried summarily 
by the magistrate under the summary con
viction clauses of the Code, or he can be 
tried before a magistrate as for an indict
able offence. The King v. Nelson, 8 B. 
C R 110, 1C C C 161

105. Jurisdiction — Canada Temper
ance Act — Award of Imprisonment 
for Three Months.)—The Canada Tem
perance Act provides sec. 100 “ Everyone 
who. etc., shall on summary conviction 
lie liable to a penalty for the first offence
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of not lews than fifty dollars, or imprison
ment for a term not exceeding one month,” 
etc.:—Held, that the term of imprison
ment was imposed by way of punishment, 
and not as a term of imprisonment to be 
inflicted in default of payment of the 
penalty ; recourse must be had to Code 
sec. 872 to provide a term of imprison
ment for default in payment of the tine. 
It. v. Blank, 10 C. C. C. 360

106. Justice of the Peace Master 
and Servant Act Refusal to Work 
—Information — Amendment — Form 
of Conviction — Omissions — Distress 
costs.] -The prosecutor hired the de
fendant to work on a farm and paid for 
the defendant's transportation thereto. 
The defendant worked a few hours and 
then left. The prosecutor swore to an 
information that the defendant did “ ac
cept the sum of $1.30 to pay his fare to 
B. on the condition that the said amount 
was to be worked out. and refused to work 
after reaching this place, with the ex
ception of 4 hours.” etc. The magistrate 
issued a warrant setting out the facts 
stated in the information and adding 
“ consequently obtaining money under 
false pretences,” and the defendant was 
arrested. The magistrate amended the 
information by adding a reference to the 
Master and Servant Act. 1001, but the 
information was not reswom. The amend
ed information was read over to the pris
oner and he was informed that he was to 
be tried under it as amended, lb' 
made no objection ; the prosecutor gave 
evidence and the defendant was sworn 
and testified on his own behalf. The 
magistrate adjudged that the defendant 
should be fined $5 and $4.88 costs, and if 
the amounts were not paid forthwith he 
should be committed to gaol. A note of 
conviction was made and a formal con
viction was drawn up. The conviction 
form was headed “ conviction fora penalty 
to be levied by distress,” but no such term 
was mentioned in the Iwidy of it :—Held, 
that the nature of the offence was suffi
ciently clear in the original information, 
and any doubt waa removed by the addi- 
tion of the reference to the Act. 2. That 
the information having been read over 
and the trial proceeding without objection, 
and the magistrate having the prisoner 
before him. even if brought there impro
perly. he might try him on the amended 
information not reswom, although the 
Act required an information on oath. 3.

That the court, being satisfied that an 
offence of the nature described in the 
conviction had been committed, and that 
the magistrate had jurisdiction, and that 
the punishment inqx>sed was not exces
sive, should not hold conviction invalid 
because the date and place of offence were 
not stated, there being power t<> amend. 
4. That the heading formed no part of 
the conviction, which was correctly drawn 
under the statute. 5. That the costs of 
conveying the accused to gaol being 
omitted, was a matter which could be 
amended, if necessary, but here there 
were no such costs, as the prisoner never 
went to gaol. 6. That there was special 
power by I Edw. N il. c. 12, s. 14, under 
which t he prisoner wn< convicted, to award 
imprisonment in default of payment ; 
and that by R. S. O. 1897, c. 90, s. 4, 
that power covered costs as well as fine. 
Rex v. Lewis. 23 Occ. V 190. 5 0. L. R. 
509. 2 O. W. R. 290. 506.

107. Limitation of Time — R.S. O., 
1897, c. 90 — ( rim. Code 841.) The 
Ontario Summary Convictions Act (R.S. 
O. 1897. c. 90, s. 2), incorporates sec. 841, 
Critn. Code, and a summary prosecution 
for erecting a wooden building within the 
area of fire limits established by a munici
pal by-law is irregular and void, unless the 
information be laid within six months 
after the offence complained of. Rex v. 
M- Kimnon, C.C.C. 301.

108. Magistrate's Omission to Inform 
Defendant of right to Jury Trial.]—A
conviction upon summary trial where the 
magistrate omitted to inform the defend
ant of his right to be tried by a jury at. the 
next sitting of the Court of Competent 
Jurisdiction is invalid. Rex v. Conway, 
7 C.C.C. 129.

109. Mens rea — Sanitary Ry-Law— 
— Overcrowding — “ Suffering to 
re Occupied ”— Proof of Knowledge 
of Defendant.]—In order to support a 
conviction under the clause in the Victoria 
Consolidated Health By-law, 1886, pro
viding : (17) No person shall let. occupy, 
or suffer to be occupied as a dwelling or 
lodging, any room (a) which does not 
contain at least 384 cubic feet of space for 
each person occupying the same," it is 
necessary that theie should be some evi
dence of guilty knowledge actual or con
structive, on t he part of t he person charged, 
lii Wing Kee 2 B.C. R. 329.



217 CONVICTION 218

110. Midwifery Particular Act to 
he Specified. - A conviction purporting 
to be made for practising midwifery 
within a year from t he <late of the informa
tion for hire, gain and hope • 1 reward, by 
prsecribing and attending and operating 
on women must set out t he part icular act 
or acts by the defendant which constitute 
the practising. Regina v. Whelan, 4 
C.C.C. 277.

111. Motion to Quash — Recogni
zance — Necessity for Defendant 
Joining in — Company Defendant 
Liai i ro 1 Ieposi i Monbi i\ Lu i 01 
Recognizance — Defective Condition 
— Costs.]—Re Western Co-Operative 
Constri ction Co and Brodsky (Man.), 
2 W. L. R. 541.

112. Motion for Rule Nisi to Quash
ÜNT1 N MILE < iROt NDS LlKE MOI IONS 
in Other Cases Rule Oranted on 
Terms.}—Rex v. McOinnes, 1 O. W. R. 
812.

113. Motion to Quash Preliminary 
Objections Security - Cash De
posit — Written Document — Cer
tiorari Notice — Objection to 
Delay.]—On the return of a rule nisi to 
quash the conviction of the defendant 
for an offence against the Liquor License 
Ordinance, it was objected that no proper 
security had been given, ns requited by 
Supreme Court rule 13. It appeared by 
the certificate of the registrar that $10*0 
in cash had been deposited with him in 
this cause, and that such sum stood to the 
credit of the cause in a chartered bank. 
It was the fact, however, that no written 
document had been deposited with the 
registrar stating the conditions upon 
which the deposit was made. Rule 13 
requires 1 hr deposit t « > be made “ with a 
condition to prosecute such motion and 
writ of certiorari " Held that no written 
document was necessary, the money being 
in the hands of the registrar for the pur
poses provided by law. It was also 
objected that the notice did not give the 
name <d the party who intended i<> apply, 
nor the name of the court or the Judge in 
Chambers : -Held, that the court should 
not entertain this and other like objec
tions, for after a writ of certiorari was 
issued the objections should be 
raised by a substantive motion to 
quash the writ :—Held. also, that when 
more than three months have intervened

between the return of the writ of certior
ari and the motion for a rule nisi, the 
preliminary facts must be taken to be 
admitted, and an application to quash 
the writ would be t<H> late. Regina v. 
Davidson, 21 Dec. N. 1)8.

114. Motion to Quash — Jurisdiction 
of Single Judge — Disorderly House

Certiorari — Inmate — Pleading 
Guilty — Form of Conviction — Sum
mary Conviction or Summary Trial — 
Penalty.}—A single Judge in the terri
tories under jurisdiction under 54 & 55 
Y. c. 22. s. 7. s.-s. 2, to hear and determine 
applications to quash summary convict- 
tions, whether the convictions nave been 
brought min court by certiorari or not. 
If the conviction has been returned to the 
clerk of the Supreme Court, by virtue of 

102 ni ■ he N \\ T. Act. the issue <>f a 
writ of certiorari is unnecessary. The 
defendant pleaded guilty before a magis
trate of being an inmate of a disorderly 
house, an offence punishable either under 
part XV. of the Criminal Code (Vagrancy), 
where the fine on summary conviction is 
limited to $50, or under part LV. (Sum
mary Trials of Indictable Offences), where 
the fine and costs together must not ex
ceed $100. A fine of $00. with $0.25 costs 
was imposed, but the conviction was in 
the form VVW prescribed under part 
IA III., relating to summary convictions, 
and not the form (jtj prescribed under 
part LY.. and did not contain the words 
“ being charged before me the under
signed,'’ which appear in the latter form. 
On an application to quash, the conviction 
was sustained as a good conviction under 
part LV.. as being of like effect to the 
form therein prescribed ; the amount of 
the fine and the fact that the accused was 
not charged with or convicted of being a 
loose, idle, or disorderly person, indicating 
the procedure adopted by the magistrate. 
The omission to recite that the accused 
had been charged with the offence before 
him. a fact which appeared from the 
proceedings, is a matter of form on*y and 
not sufficient to void the conviction. Rfx 
v. Ames. 5 Terr. L. R 402.

115 Motion to Quash — Recogni
zance — Insufficiency — Justice of 
the Peace Married Woman — 
Separate Estate.]—The defendant is a 
necessary party to the recognizance 
required upon a motion to his
conviction ; and where his recognizance98
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was invalid because entered into before a 
justice of the peace for a county other 
than that in which the conviction was 
made, the recognizance of his surety, 
though properly taken, was held bad also. 
Semble, that a recognizance by the wife 
of the defendant might be binding in 
respect to her separate estate which she 
connected by affidavit with er recogni
zance. Rex v. Johnson _ 1 Occ. N. 266, 
7 0 L R 8 » 8 O.Tt I 21

116. Motion to Quash Practice — 
Duty op Justice to Return Depositions 
— Certiorari.] —Section 888 of the Crim
inal Code provides for the return of con
victions by justices into the court to which 
the appeal is given : Semble, apart from 
this provision, it is the duty of justices to 
make return also of the depositions upon 
which the conviction is founded : Held, 
that papers purporting to be the deposi
tions relating to the conviction having 
been returned therewith, they should be 
assumed to be such depositions ; that 
they were properly before the court, and a 
writ of certiorari was unnecessary. Rex 
v. Rondeau. 5 Terr. L. R. 178. ‘

117. Municipal Ordinance — Defec
tive Conviction.! —Where a Municipal 
Ordinance (N.W.T.) authorized municipal 
councils to pass by-laws for licensing 
“ transient traders and other persons who 
occupy premises in the municipality for 
a temporary period." a conviction which 
omitted to allege the defendant was such, 
was quashed. Regina v. Banks, 2 Terr. 
L. R. 81. 1 C.C.C. 370.

118. Ontario Summary Convictions Act 
Criminal (’ode Sec. 841 — Time for 
Laying Information-I-TIic Ontario Sum
mary Convictions Act. R. S. O. c. 6», s. 2. 
has the effect of incorporating s. 841 of 
the Criminal Code, and therefore, in the 
case of any offence punishable on summary 
conviction, if no time is especially limited 
for making any complaint or laying any 
information under the Act or law relating 
to the particular case, the complaint must 
he made or the information laid wiihin six 
months from the time the matter of com
plaint or information arose. Rex v. 
McKinnon. 22 Occ. N. 161. 5 O. L. R. 
508. 1 O. W. R. 199.

119. Ontario Summary Convictions Act
— Stated Case — Application of Code 
Sec. 900.]—Section 900 of the Criminal 
Code prescribes the practice upon the 
statement of a case by a magistrate. The 
internal evidence supplied by this latter 
section shows that the proceeding by way 
of stated case is a form of appeal, under 
the Ontario Summary Convictions Act 
R.s, (). iss7. c. 74, all the enactments 
of the Dominion laws relating to proced
ure or summary convictions, are incor
porated into the provincial law. except 
that concerning appeals. Hence, appeals 
from convictions under Ontario Statutes 
are to be lodged and prosecuted as pro
vided by the provincial enactment and 
are withheld from being subject to Dom
inion legislation. R. v. Robert Simp
son Co.. Ltd., 2 C. C. C. 257. 28 O. R. 231.

120. Payment of Fine — No Appeal 
After Security — Money Deposit 
in Lieu of Recognizance — Return of 
l<> APPILLAT1 < 'OURT Cr. CODE, 88. 
880 (c) and 888.]—A person by paying 
his fine on a summary conviction loses any 
light of appeal he might otherwise have 
had under s. 880 of the Criminal Code. 
Where on an appeal from a summary 
conviction an appellant makes a money 
dejHisit in lieu of recognizance, the de
posit, which includes l>oth the fine and the 
security for costs of appeal. should be 
returned by the justices into the appellate 
court, and in default the appeal cannot 
be heard. Rex v. Neubergeh, 9 B. C. R. 
272.

121. Plea of Guilt — Appeal.]—Where 
a conviction has been made under the 
Summary Convictions Part of the Code 
upon a plea of guilty, such plea is not an 
estoppel to an appeal on an objection in 
point of law, but in respects to the facts 
relating to his guilt or innocence, such an 
appellant is not a person aggrieved within 
the meaning of sec. 879. and cannot call 
upon the respondent to produce evidence 
to establish that he is guilty of the offence 
charged. Rex x. Brook, 7 C.C.C. 216, 
5 Terr. L. R. 369.

122. Powers of Justice of Peace —
Conviction Against a Corporation.]— 
A justice of the peace cannot compel a 
corporation to appear before him. nor can 
he bind it over to appear and answ'er 
to an indictment, Ex parte Woodstock 
Electric Light Co.. 4 C. C. C. 107. 34 
X. B. R. 460.
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123. “ Procuring a Pistol ”— Criminal
< Jodi . Se< .lus No Opfi 1
conviction for “ procuring a pistol with 
intent unlawfully to do injury to another 
person,” is not a sufficient conviction “ for 
having on his person a pistol.’ Regina 
v. Mines, 1 C.C.C. 217, 25 U. R. 577.

124. Quashing — No Formal Con
viction Drawn Up - Power to Quash.] 
—The fact that no formal conviction was 
drawn up, but only a minute of adjudica
tion is no reason why the conviction 
should not be quashed. The formal 
conviction is only the entering on parch
ment the proceedings which have already 
taken place. Rex v. Mancion, 8 C. C. C. 
218,8 O. L. R. 24.

125. Quashed Where Confession of 
Guilt Improperly Admitted in Evidence.)
—A conviction for murder was quashed, 
where a confession of guilt was admitted 
in evidence, without the Crown showing 
that such confession made to person in 
authority was free and voluntary. Re
gina v. Pah-Caii-Pah-Ne-Capi, 4 C.C.C. 
93. 17 C. b. T. 306.

126. Quashing — For Bias of Magis
trate — Relationship to Prose
cutor.]—Held, that a conviction must be 
quashed where entered by a justice who 
was the father of the prosecutor, and the 
prosecutor was entitled to half of the line 
recovered. R. v. Steele, 2 C. C. C. 433, 
26 O. R. 540.

127. Return of — Duty of Justice — 
Practising Midwifery — Code Sec. 
888.]—The accused was convicted of 
practising medicine and surgery without a 
license. Before the application was made 
the justice had returned to the clerk of the 
Supreme Court at Edmonton, the convic
tion and information and depositions.: — 
Held, that it is the duty of the convicting 
justice apart altogether from Code sec. 
888, t" return not only the record <»f the
conviction, but also the depositions ami 
all the proceedings ; that where such re
turn has been made the court may look 
at the proceedings returned even though 
a writ of certiorari has not been taken out 
and the court is justified in assuming, in 
the absence of anything indicating the 
contrary, that all the evidence taken is 
contained in the depositions so returned. 
That midwifery is not comprised in either 
“ medicine ” or “ surgery ” mentioned 
in the Medical Professions Ordinance of

the North-West Territories. R. v. Ron* 
deau, 9 C.C.C. 523, 5 Terr. L. R. 478.

128. Revenue Tax, Crown not Affected 
by Statute Limiting Time for Making 
Complaint.] -The Summary Convictions 
Act ( R.S.B.C. ch. 176) which limits the 
time for making a complaint or laying an 
information to three months from the time 
when ’li'- matter <>t the complaint nr 
information arose, where no time is spec
ially limited by any act relating to the 
particular case, does not apply to prose
cutions by the crown for the recovery of 
monies due under the revenue tax law. 
The King v. Lee How. 4 C.C. C. 551.

129. Same Conviction May Include Sev
eral Offences.] —Vnder the Consolidated 
Ordinances, sec. 106, N.W.T., several 
offences may be included in one convic
tion. Regina v. Whiffen, 4 C.C.C.
118.

130. Seamen's Act « Canada i — Appeal 
—An appeal against a summary convic
tion under the Seamen’s Act of Canada 
would lie not to the Court of Appeals, but 
to ilu- Court "i Queen’s Bench, Crown 
Side, under sec. 870 of the Code, if such 
appeal had not been expressly taken 
awav. Regina v.O’DeA, 3 C.C.C. 402, 
92. R. Q. B. 158.

131. Second Offence AMENDMENT 
Secs. 209 . 210 and 889.] -Secs. 209, 210 
Criminal Code should not be invoked to 
amend a conviction for a second offence 
which is defective for want of proof of 
first conviction. the penalty where the 
adjudication of a former conviction is 
omitted, being greater than could be ad
judged. Regina v. Herrkll, 1 C.C.C. 
510, 12 Man. L. R. 198. 522.

132. Several Offences Included - Dis
cretion on Appeal to Entertain Ob
jection Not Raised at Trial.] —Where 
upon a stated case a summary conviction 
was questioned because it was for two 
separate offences, viz. : carrying on the 
business of real estate and also the business 
of an insurance agent, separate licenses 
being required in each case, the conviction 
was quashed although the objection was 
not taken at the trial, the entertaining of 
the point on appeal being discretionary, 
though under such circumstances the 
appellant will not lie allowed costa. Simp- 
son v. Lock, 7 C. C. C. -"*1.
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133. Several Charges Included in One 
Judgment.]—-Under the provisions of sec. 
188 of Ontario Elections Act any number 
of corrupt offences charged as having been 
committed by the defendant at the same 
election are intended to be tries! together 
and to be included in the same judgment, 
and it is not necessary to adjudicate on 
each charge before hearing the evidence 
on the other charges. Kk A. E. Cross, 
4 C.C.C. 173. 2 Elec. Cas. Ont. 158

134. Service — Proof of.]—A convic
tion entered against a defendant in his 
absence, on proof that the summons was 
served on defendant’s wife the day pre
vious, is bad, and will be set aside for want 
of jurisdiction. Proof of the hour of 
service, and distance from place of sitting 
of the court are essential dements to 
determine the question of reasonableness 
of the notice required by sec. 853 of the 
Code. He O’Brien, 10 C.C.C. 142.

135. Service of Summons - Assault 
on Constable Serving Summons — 
Whether He is a “Peace Officer” 
in Discharge ok His Duty Within s. 
34, c, 162 R. S. C.— Indictment for 
Assault Under s. 34 — Competency 
of Defendant as a Witness — R. S. 
C. c. 174, s. 216.]—The service of a dupli
cate summons issued under the Summary 
Convictions Act (32 à 33 Viet. e. 31. s. 2), 
is sufficient service. An assault on a con
stable while serving a summons issued by 
a magistrate for a violation of the Canada 
Temperance Act, is an assault on a peace 
officer in the execution of his duty, within 
s. 34, c. 162, Rev. Stat. of Canada (Palmer 
J., dissenting.) On the trial of an indict
ment for such assault the defendant is not 
a competent witness on his own behalf, 
under the Rev .Stat. of Canada, c. 174. s. 
21ti (Palmer, J., dissenting.) Regina v. 
McFarlane, 27 N. B. R. 526.

136. Special Court — Ontario Liquor 
Act, 1902 - Certiorari — Commitment 
After Service of Discharge 
Amendment — Error in Name Ad
judication Sentence.]—Rex x. For
ster, 2 O. W. R. 312, 5 O. L. R. 624.

137. Stated Cases — Recognizance 
- Cash Deposit i\ Lieu op.] Appeal 
by way of case stated under s. 900 of the 
Code. The defendant was convicted of 
an offence under the Act to restrict the 
Importations and Employment of Aliens.

Instead of entering into the recognizance 
required by s.-s. 4 of s. 90U of the Code, 
the defendant deposited a marked cheque 
for 8100 with the convicting magistrate : 
—Held, that the recognizance was a con
dition precedent to the jurisdiction of the 
Court to hear the appeal, and no substi
tute was permissible. Rex v. Gelser, 
21 Ucc. X. 604. 8 B.C. R. 169.

138. Stated Case.]—A case stated is not 
obtainable from a summary conviction, 
after an appeal has been taken to the 
county court under Code sec. 879, and 
adjudicated upon. R. v. Townhhend, 
6 C. C. C. 519, 35 X. 8. R. 401.

139. Stealing.] — A conviction on a 
chage of stealing “ in or from ” a building 
is for one crime, and no offence in the 
alternative is imputed by the disjunctive 
expression, “ in or from.” Rex v. White 
M(i 130, 34 V > R

140. Steamboat Inspection Act Per
son Aggrieved.] -The informant under 
the steamboat inspection Act, 1898, must
be a person aggrieved............ specified
icrson who has sustained a legal loss or 
lability by an act done in respect of which 

the penalty is given and as this was not 
shown, conviction was (plashed. Rex v. 
Frankforth, 8 C.C.C. 57.

141. Substitutional Service of Summons
Conviction on Different Charge.]

Where defendant was convicted of 
keeping liquor for sale in violation of the 
Canada Temperance Act. in absence of his 
appearance, he having been served sub- 
stitutionally at his last known place of 
abode with a summons issued on an in
formation charging the offence of illegally 
selling : Held, on motion for habeas 
corpus, that the conviction was bad, and 
prisoner should lie discharged. An in
formation charging one offence cannot be 
amended in the absence of the accused 
so as to charge an entirely new and differ
ent offence in respect of which no summons 
has been served . R. v. Lyons, 10C. C. 
C. 180.

142. Supportai of Conviction under 
Summary Trials Procedure.] Where a 
conviction has been made by a magistrate 
acting under the summary convictions 
clauses of the (’rim. Code, and the punish
ment is in excess thereof, it is not per
missible to support the conviction under
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the “ Summary Trials " sections of the 
Crim. Code, though the magistrate had 
jurisdiction, and though the offence was 
of the class for which no consent is necess
ary. Hex v. Lav ha Carter, 5 C\ 
401.

143. Third Offence — Second Convic
tion Invalid — Habeas Corpus.]—On 
habeas corpus proceedings to «plash a third 
conviction it appearing that the second 
conviction which was put in evidence was 
invalid, the third conviction was quashed. 
King v. MacDonald, ô C. 07.

141. Third Offence Under Liquor Li
cense Act, (N.S.)]—An accused cannot be 
adjudged guilty of a third offence against 
the Liquor License Act (N.S.), that is as a 
third offence carrying an increased penalty 
or punishment, e. g. loss of license, unless 
it were proved that the offence took place 
on a different day from the day on which 
the offences were adjudge«l to have been 
committed by the two previous convictions 
and after the information on which the 
first conviction proceeded was laid. Re
gina v. Mvrhanh. 7 C.C.C. 45».

145. Time of Service — Proceeding 
in Absence bf Defendant.]—Defendant 
was charged with an infraction of the 
License Act. It appeared that a summons 
was issued on the 20; h June. 1905, for 
defendant's ap| earanee on the 21st day of 
June at 10 o'clock a.m. at the town of 
Truro. Defendant was personally served 
on the 20th inst.in Truro where lie carried 
on business : Held, a sufficient proof of 
service, and that it was reasonable notice ; 
that magistrate acted within his jurisdic
tion. and the conviction must stand. R. 
v Craio, 10C C C 288

140. Two Informations Withdrawal 
of One — Canada Temperance Act.]— 
Under s. 858 of the Criminal Code, after 
the evidence has been heard, the magis
trate is not bound either to convict or 
discharge the defendant ; he may allow 
the prosecutor to withdraw the charge, 
and he may do so even when another 
information for the same offence has been 
laid by the same prosecutor against the 
same defendant. and the determination 
is still pending. Ex. p. Wyman, 34 X. B. 
Reps. 608.

147. Two Offences No Presumption 
that Sentences Run Concurrently.}—

The prisoner having been convicted of 
two offences against the Canada Temper
ance Act, applied for writ «>f habeas cor- 
ius on the ground that the justices not 
laving stated that the second sentence 

was to commence at the expiration of the 
first. they ran concurrently. Application 
refused. Ex parte Bishop, 1 C.C.C. 
118.

148. Uncertainties in, Respecting Date,, 
Place, Etc., Open to Amendment.] -A
summary conviction under a municipal 
by-law passed in pursuance of the Ontario 
Municipal Act, against a transient trader 
for offering g«>ods for sale without having 
>aid the license fee in that behalf, will not 
>e disturbed on an objection that the con
viction was uncertain respecting the dale, 
place and goods sold, such objection being 
open to amendment from the facts in 
evidence under the authority of 2 Edw. 
VII.. ch. 12. section 15. Rex v. Myers,
7 C.C.C. 303 . 6 Ont. L. R. 120. 23 Occ. 
X. 280.

149. Uncertainty of — Xo Offence 
Disclosed ~- Wilful Injury.]—A con
viction for w ilful injury to property which 
does not disclose either the nature of the 
property or the nature of the injury there
in is bad for uncertainty, and must be 
quashed. Rex v. Leary, 8 C.C.C. 141, 
24 C. L. 8. Occ. X. 70.

150. Uncertainty.]—Conviction «plashed 
on ground that it did not specify the act 
or acts which constituted the offence 
against the statute. Regina v. Somers,
1 C.C.C. 46. 24 O R. 244.

151. Unnecessary Recitals Adjourn
ment of Hearing in Absence of Ac
cused.] -1. A conviction in the form 
prescribed by the Crim. (’ode will not be 
held bad because it also contains recitals 
show ing certain adjournments of the hear
ing before the justice but not showing 
that no adjournment had been made for 
a longer period than the eight days allowed 
by sec. 857. s.-sec. 1, of the Crim. Code, 
although more than three months had 
elapsed from the commencement to the 
end of the proceedings. It is not necess
arily to be inferred from the statement of 
certain facts, which were not required!» be 
stated, that other circumstances necessary 
to the jurisdiction of the magistrate did not 
exist. 2. The hearing before a justice 
trying a person for an offence punishable
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on nummary convict ion may he adjourned 
from time to time under see. 853 of the 
Code, although the accused he not present, 
provided the adjournments are made in 
the piesenee and hearing of those parties, 
solietiors or agents who are in fact present. 
Proctor v. Parker, 12 Man. L. R. 528.

152. Vagrancy - Conviction - In
formation Facts Necessary to re 
Stated.)—Application for habeas corpus. 
The accused was charged with being a 
44 loose, idle person, or vagrant,” and 
was sentenced by a police magistrate, and 
sentenced to six months’ imprisonment 
with hard lalxmr. The conviction describ 
ed the offence in the same terms as the 
information :—Held, that the conviction 
was bud in that it did not set out the facts 
constituting the offence. Under s. 207 
of the (’ode various acts constituting 
vagrancy are specified, and an information 
charging vagrancyshould shew the partic
ular facts on which the prosecution relies
to < ablish 11...... ffence Hex \ M<
Cormack. 23 Occ. X. 207, 0 B.C. It. 407.

153. Vagrancy — Conviction Insuf
ficiently Descrihino Offence — Cr. 
Code, ss. 207. 208 and fill.] -Accused 
was charged with, and convicted of being 
44 a loose, idle person or vagrant Held, 
per Hunter, C.J.. that the conviction was 
bad in that it did not set out the facts 
constituting the offence. Under s. 207 
of the Code, various acts constituting 
vagrancy are specified, and an information 
charging vagrancy should shew the partic
ular facts on which the prosecution relies 
to establish the offence. Hex v. Mc- 
(zORMACK, 9 B. ( R. 407.

154. Vagrancy.] — An information 
charged defendant with living without 
employment, and having no visible means 
of support, and a conviction was entered 
on that charge, and also for having sup
ported himself by gaming or crime, while 
having no peaceable calling or profession : 
•—Held, inasmuch as the latter offence 
was not charged in the information the 
conviction was irregular and illegal. R. 
v. Riley, 2 C. C. C. 130.

155. Vagueness - Amendment of 
Practising Medicine.)—A conviction for 
unlawfully practising medicine which 
stated merely that the defendant practised 
medicine, was quashed on the ground that 
it did not specify the particular act or acts

which constituted the alleged practising 
of medicine, and the court refused to 
amend as it could not on the evidence 
come to the conclusion that an offence 
was committed of the nature specified 
in the conviction. Regina v. Coulson, 
1 C.C.C. 114, 24 O. It. 246.

156. Variance in Order from Minute of 
Adjudication Cost».] Accused was 
convicted under Canada Temperance Act 
for unlawfully selling intoxicating liquors. 
It was objected that the record of convic
tion «lui nui agree with tin- minute of con
viction on which it was based, as the 
record provided for costs ai d charges of 
conveying to gaol : Held, the omission 
to provide for the same in the minute did 
not invalidate the record of conviction: 
—Held, also, that it was not necessary 
that the information, summons, minute 
and recoid of conviction should be in 
accoidance with the forms in such cases 
provided by the statute. R. v. Reagan, 
(No. 2). fi C.C.C. 57, 36 VS. R. 208.

157. Variance in Form - Minute of 
Adjudication.I The Ontario Medical Act 
R.S. O. 1867. c. 176. prescribes punish
ment of imprisonment not exceeding one 
month for an offence against the Act, and 
where in a sunuiiaiy trial the minute of 
adjudication was imprisonment for thirty 
days from February 5th, and the convic
tion limited the punishment to a month, 
the variation in the conviction from the 
minute of adjudication, was held to be 
something more than a defect of form or 
substance. It is a new adjudication. 
Rex v. Lee, m i C. 116.

158. Waiver of Irregularities on Record
of.]—A pilot in appearing, pleading and 
attending an investigation of a complaint 
against himself before the Montreal Har- 
lior Commissioners' Pilotage Committee, 
waives the irregularities before conviction 
which appear on the face of the record. 
Perralut v. Montreal Harbor Com
missioners, 4 C. C. C. 501, Q. R. 17 8. 
C. 601.

159. Want of Form Trial by Con
sent of Accused Aggravated As
sault.] Where upon the consent of the 
asccused to be tried summarily, there was 
a conviction for an aggravated assault 
but the conviction was silent as to the 
consent, such omission in the conviction 
is a “ want of form ” covered by section
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800 of the Code, which provides that a 
conviction under Part LV. shall not he 
invalid for want of form. Regina v. 
Burthens, 3 C. C. C. 530, 20 Occ. N. 308.

160. Warrant of Commitment — No
Conviction Alleged — Habeas Corpus 
— Return.}—On an application for a writ 
of habeas corpus, and for the discharge of 
prisoner detained in custody under a 
warrant of a justice of the peace in form 
V.. Criminal v-ode, s. 566 fcommittal for 
trial), that warrant did not allege a con
viction. hut only that the accused had 
been charged before the justice. The 
conviction u|k>ii which the warrant was 
issued was admittedly bad. but an 
amended conviction was returned to the 
clerk by the justice after the argument :

Held, that where ,i warrant <>t com 
mit ment upon a conviction does not allege* 
that the prisoner has been convicted of an 
offence, the conviction cannot be referred 
te» in order to support the warrant. Oreler 
made discharging prisoner. Semble, that 
had the warrant shewn the prisoner to 
have been convicted e»f some specific 
offence, even though insufficiently stated, 
the conviction could have been referred 
to in order to sup|>ort it. An application 
to discharge a prisoner held under a 
defective warrant of committal in exe
cution will not be adjourned in order to 
procure the return of the conviction with a 
view to supporting the warrant, it the 
prisoner has been actually brought up on 
a habeas corpus, aliter where he has not 
been brought up. Reoina v. Laloxde, 
2 Terr. L. R. 281.

161. When material to Specify Date of 
Offence.] -The specifying in a conviction 
of the date when the offence was com
mitted is material only when the time 
for conviction is limited by statute and 
it is necessary that the date of conviction 
should bring it within that time when com
pared with the date alleged for the offence. 
Rex. v. Carlisle. 7 C. C C. 470. 6 Ont. 
L. R. 718. 23 Occ. X. 321.

162. Withdrawal Right to Dismissal 
—Second Charge.]—On a summary pro
ceeding the magistrate may allow the 
charge to be withdrawn, though evidence 
has been given, and a second information 
and trial on same held. Ex Parte 
Wyman, ft C. C. C fto. 34 X. B. R. 608.

163. N.W.T. Act—Conviction — Dis
tress—Imprisonment.}—A statute pro
vided that in case of non-payment of the 
penalty and costs immediately after con
viction. the Justice might. in his discre
tion, levy the same by distress ami sale, 
or might convict the person who was so 
convicted and made default, to any com
mon gaol for a term not exceeding six 
months, with or without hard labor, unless 
the said penalty and costs should be 
sooner paid. N.W.T. Act, s. 66. A 
conviction under this statute ordered that 
the penalty and costs be levied by distress, 
and that in default of sufficient distress, 
the defendant be imprisoned for one 
month :— Held, that the imposition of 
imprisonment in default of distress was 
authorized by the Summary Convictions 
Act. R.S.C.. c. 178, s. 67. The Queen v. 
Mathewson, 1 Terr. L.R. 168.

164. N.W.T. Act—Imprisonment — 
Certiorari—Return op Conviction— 
Amendment op Conviction.}—Defendant 
was convicted under a statute which 
authorized, in default of payment of the 
penalty and costs, (1 ) distress, or (2) 6 
months' imprisonment. The magistrate’s 
minute directed 6 months’ imprisonment, 
unless the fine and costs should be sooner 
paid. The magistrate lilnl with tin- 
proper officer a formal conviction which 
directed distress, and in default of distress 
6 months’ imprisonment. This convic
tion being obviously bad. inasmuch as 
(besides not according with the minute) 
three months is the limit for imprisonment 
for default <>i distress (Summary Con
victions Act. s. 67. Reg. v. Mathewson), 
upon the issue of a certiorari the magis
trate filed a new formal conviction, which 
accorded with the minute, except that 
there were added the words “ (unless) the 
costs of conveying the defendant to the 
guard room are sooner paid.”—Held, fol
lowing Reg. v. Mathewson. that the first 
formal conviction was bad. Held, also, 
that the second formal conviction was also 
bad inasmuch as the statute under which 
the conviction was made did not authorize 
the imposing of the costs of conveying to 
gaol ; the words to that effect in the forms 
of the Summary Convictions Act being 
intended to be used only when expressly 
made applicable. Reg. v. Wright fol
lowed. Semple, per Richardson. .1. : The

I Summary Convictions Act, s. 8ft (as re-
I modelled by 51 Vic. c. 45, s. 6), directing 

that the convicting magistrate shall trans-
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mit the conviction to the proper officer 
“ before the time when an appeal. . . .may 
be heard, there to be kept by the proper 
officer among the records of the Court,” 
and the magistrate having complied with 
this provision, by filing the first formal 
conviction, the second could not be con
sidered. The Queen v. Hamilton, 1 
l,n LH. 172.

See also Assault — Appeal — Case 
Stated - Certiorari — Evidence — 
Gaming — Habeas Corpus — Informa
tion — Intoxicating Liquors — Jus
tice of the Peace — Summary Trial — 
s. mmons Theft Vagran< ï 
Waiver — Warrant of Commitment.

CORONER.

1. Coroner’s Inquisition — Criminal 
Court.]—A coroner’s inquisition is a 
County record and a criminal court. 
Regina v. Hammond, l C. 373, 
26 O. R. 211.

2. Coroner's Inquest -Deposition — 
Irregular Return — Use of at Trial.] 
—Where there is no certificate that a 
deposition at a coroner’s inquest has hero 
read over the same is imperfect, and 
cannot be used as evidence, but when the 
signature of the witness has been proven, 
it may be used to test the memory or to 
contradict the witness. Rex v. Laurin, 
5 C. C. C. 545.

3. Coroner’s Inquest — Deposition — 
Admissibility as Evidence at Trial.]— 
A deposition taken at a coroner’s inquest 
is not admissible as evidence at the trial, 
though it may be used in cross-examin
ation. Sec. 687 Criminal Code does not 
apply to such depositions. Rex v. 
Edouard C. Laurin,(No. 8), 6 C. C. C. 548.

4. Inquest—Coroner’s Court—War
rant.]—A coroner’s court is a court of 
record and the coroner is a judge of a 
court of record. It is not essential that 
the coroner should issue his warrant for 
the purpose of an inquest. He may him
self impanel a jury summoning them to 
attend by a verbal direction. Davidson 
v. Garrett, 5 C. C. C. 200.

5. Inquest — Post-Mortem Examin
ation — Meaning of Inquest.]—Unless
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otherw ise provided by statute, there is an 
absolute rule which forbids the making 
of the post-mortem examination before 
the impanelling of the jury. Inquest 
includes all the proceedings down to and 
including the requisition. Davidson v. 
Garrett, 5 C. C. C. 200.

0. Venire to Coroner — Where Sher
iff Disqualified.]—The order of a Su
perior Court directing a coroner instead 
of the sheriff to summon a grand jury, 
need not shew upon its face everything 
necessary t,, warrant its being issued. 
Regina v. McGuire, 4 C. C. C. 12, 34 
X. B. R. 430.^

■ CORPORATION. m g»
n Bridge—Repair — Maintenance — 
Mandamus — Indictment — 46 Vic. 
ch. IS, sec. 535, (O).

1. An appeal from the judgment of 
Rose. J. (not reported) dismissing an 
application under 46 Vic. ch. 18, sec. 535, 
(O.), for a mandamus to compel the 
repair by the county of Haldimand of an 
existing bridge or the construction of a 
new one over the Oswego Creek, where it 
crosses the boundary line between the 
township of Moulton and Haldimand, by 
reason of the judges of this court being 
divided in opinion, was dismissed. Per 
Hagarty, C. J. O.. and Osler, J. A.—In
dictment was the appropriate remedy. 
The Court below had the right to grant 
the writ in its discretion, which was, how
ever, properly exercised in refusing it. 
Per Burton and Patterson, J. A.— The 
duty under the statute is not the general 
obligation to keep highways and bridges 
in repair, but is a specific duty like that 
cast upon railway companies by their 
charters with respect to the restoration 
of roads or the building of bridges. The 
existence of liability to indictment does 
not of necessity exempt from compulsion 
by mandamus any party charged by sta- 
BUte with a specific duty. Indictment 
would in this case be neither a specific 
nor an adequate remedy, and a man
damus should hax'e been granted. The 
demand made upon the county council 
previous to the application was sufficient. 
Per Osier, J. A.—The demand was in
sufficient. Per Uuriam — The county



CORPORATION *34*33

council were liable for the non-repair of 
the bridge in question. lx he the Town
ships OF Moi LTON AND CaNBOROUOH 
and the County of Haldimaxd, 12 A. R.

2. Convicting Manager for Sale of Li
quor.] A magistrate has jurisdiction 
to convict a manager of an incorjMirated 
company for an offence under the Canada 
Temperance Act, where a clerk of the 
company under the manager’s general 
directions sells intoxicating liquors in 
contravention of said Act. Ex Parte 
Baird, 3 <\ C. C. (15. 34 X. B. R. 213.

3. Criminal Liability of — Intent or 
Malice Negligence.] A corporation 
cannot be made criminally liable for such 
acts as are spoken of as crimes in the more 
popular sense of the word, that is, crimes 
of which the essence is the personal 
criminal intent or malice or negligence 
carried to an extent that it amounts to 
wilfully incurring the risk of causing

jury to others. Regina v. Great West 
jAündry Co., (’. ('. (' :>i i Man., 13 

Man. L. R. 06, 20 Occ. X. 217.

4. Director of — Criminal Liability — 
Mere Acquiescence.] —A director of a 
Jockey Club is not liable as an aider or 
abettor or as keeper of a common gaming 
house, for merely acquiescing in the grant
ing of a lease of the betting privileges of 
the race track even where the lease by 
the club was for a large sum of money, 
li. V. Hendbii, I0C.C.C. 298, no. W i'l. 
1015, HO. L. R. 202.

5. Indictment for Neglect to Perform
Legal Duty.]—An indictment will lie 
against a corporation for the consequen
ces of omitting, without lawful excuse, 
to perform a legal duty. Regina v. 
Union Colliery Company, 4 C. C. C. 
400, 81 8 C R SI

6. Licensing of Foreign Co. — Dominion 
Charter — Territorial Ordinance — 
Intra Vires.j—The Legislative Assembly 
of the North-West Territories has power 
to pass an ordinance requiring the regis
tration of a Joint Stock Company doing 
buisiness under a Dominion charter. 
R. v. Massey-Harris Co.. 9 C. C. C. 25, 
1 W. L. R. 45.

6. License from Municipal Corporation

— Telephone and Electric Light Com
panies Interference by Second 
Licensee with Rights of First R. S. 
(). ch. 157, sec.s 59, 70; 45 Vic. eh. 19, 
sec. 3, (O).—An interlocutory injunction 
having been grant «si to restrain defend
ants, who were carrying on business in 
partnership as an Electric Light Com
pany under license from a municipal cor
poration. from running their lines in such 
a way as to interfere with the safe and 
efficient working of the business of the 
plaintiffs, an incorporated Telephone 
Company, also licensees of the corpor
ation, under authority grunted two years 
>reviously to the defendants' license: — 
leld. that, although the circumstance

that the plaintiffs were in possession of 
the ground, and had their poles erected 
alxmt two years before the defendants 
put up their poles, did not give them the 
exclusive possession or right to use the 
sides of the mad on which they had placed 
their poles, yet. their possession being 
earlier than that of the defendants, the 
defendants had not the right to do any 
act interfering with or to the injury of 
the plaintiffs’ rights : Held, also, that 
independently of the provisions of R. S. (). 
ch. 157. secs. 59 and 79. as extended to 
Electric Light Companies. 45 Vic., ch. 
19. sec. 3. (O.). the plaintiffs were en
titled to relief on the general ground upon 
which protection and relief in cases of this 
kind are granted. Quaere, whether de
fendants were liable to indictment. Bell 
Telephone Company v. Belleville 
Electric Light Co., 12 O. R. 571.

7. Street Railway -Common Nuisance
— Code Sec. 191-2.]—A corporation may 
be properly convicted of committing a 
common nuisance by making a practice 
of operating street cars reversely on a 
section of the track which is used by cars 
running in the opposite direction, where 
no fender, light or gong is used on the 
rear of such cars, thereby endangering 
the safety of the public. R. v. Toronto 
Railway Co.. 10 C. C. C. 106.

S. Summary Conviction Against.] — A 
corporation cannot be dealt with by sum
mary conviction, but must be proceeded 
against by indictment. Ex Parte Wood- 
stock Electric Light Co.. 4 C. C. C. 107 
Contrary opinion held, howveer, in Re
gina v. Toronto Railway Co., 2 C. C. C. 
471. 26 A. R. 491.
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Whether can be Proceeded Against 
Summarily.| A charge ol foiling goods 
i«> xx hu ll a false trmlv description if up 
piiv«l. iigaiiiHt a coi |mrat ion if a siihjtH-l 
lor indictmviit, and is not triable sum 
inalily before a magistrate. II. v. I 
Katun Vu .21 f. C 252, ill O. II J7ti 
29 I V II. fill I.

See also Man»i.avohtfh — I'i nimii-

CORPUS DELICTI.

I. Murder.| Once the fact of death 
if established circumstantial evidence ean 
then be given to prove the identity of the 
remains, and also the identity of the per
son who caused the death. II. v. Kino. 
•if. CC. I'Jti. I W I. II it is, A 71*

CORROBORATION.

See Kviiiknu .

CORRUPT PRACTICE.

See I Mi'll IKON Ml-: NT JVNY Pkiikon

COSTS.

I. Against Informant.| Costs will be 
allow tnl against the informant where a 
summary trial has been prevented by a 
writ of prohibition directed to the magis
trate who was acting without jurisdiction. 
It. V. T. I ITON Co M ' ' ' - ' II
u II. 2711, ai» o. II AIM.

•J. After Recognizance to Prosecutor
pKHMONAI. I.IMUI.ITX OK CoMMIMHIONKIt
..i i in I Dominion I’oi.ici i The < 'out 
niissiouer of the Dominion Police has, as 
such, no legal capacity to represent Her 
Majesty, and is personally liable for costs 
pursuant to Article 595 of the Criminal 
Code. In the absence of a tari IT for cases 
arising under the provisions of Artiele 
.MIA of the Criminal Code, the rule laid 
down in Article 835 by implication ap
plies Kkiiina v. Sr. Lohm, 1 C.C.C. Ml.

.'{ Amending Invalid Conviction on Cer
tiorari.] While upon certiorari pro
ceedings, the original conviction was in 
excess of jurisdiction ol the magistrate, 
but was amended on the return by the 
omission ol the invalid part, no costs 
were granted against the applicant ii|hui 
the discharge ol the rule nisi, inasmuch 
as the certiorari proceeding» were justified 
when launched Hkuina x Mi Ann, ;t 
t i « 110, 4 IM II W7

I. Appeal from Summary Conviction 
Art It KKI'MTINU I'UXIhH |N ChkHUM 
F A no a i km.) The provisions of seetions 
N79. NNO ol the Criminal Code apply to 
and govern appeals under the Act re
specting hands in cheese factories. 52 
\iet. c. «:«. save as prox tiled by see. V of 
said Art; the Court lias theiefore juris- 
diction to award costs and the amount of 
the costs to be awarded lies entirely with 
the Court and may be aw aided in gross 
No reference is made to any ta rill, but 
one may be adopted by the judge to aid 
his discretion. The judge may award 
such sum as to him seems reasonable and 
lus exercise of discretion in this regard 
cannot be reviewed. |{. x McIntosh, 
2 C. C. C 115, 28 0. II. tit 13.

5. Appeal Enforceable in Same Manner 
as Penalty. | Where a prosecutor's appeal 
has been successful, tlie costs ol the 
appeal may be allowed, and there is no 
distinction between penalty and i-osts 
ni far as the methods of enforcement are 
concerned. Tin-: ijvn n \ IIaw mu.r,
I C. C. C. 219, 33 V 5 It. It if».

li. Appeal Honii iHm-m k Jihih- 
mvrtoN to Aw Aim Costs. I Not with 
standing that the recognizance required 
by sec. NNO (c) Criminal Code bo defective, 
and that the proper recognisance being 
a statutory condition precedent, the Court 
lias jurisdiction to award costs when dis
missing the appeal for such defect. Kx 
I’xinrSi-iiAiu i se t .c 100.2(1 V It |{. 
21».

7 Appeal Dismissed for Defective No
tice Coin: Ski’. NN| -NN 1.1 At eiiininon 
law there was no provision for payment 
of eiists in criminal eases; the award must 
be in pursuance of some statutory pro
vision in that behalf See. NN I i»f the 
Code applies to eases where the appeal 
is not prosccutixl, or is abandoned ac
cording to law, and contemplates only
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run'* where appellant huis in pm« ml 
ami lias nut alumlm-vil Ills a|»|H'al ar 
cording to law . it does licit apply tn a 
raw w livre tile appeal was «lisiuissed 
thnmgli a ilefeet in the nutiee ul appeal. 
|{. a Vit Yin, No. 2) Il C C. C Uti

s Attorney-General Should Decide 
Whether Crown Should Assume Expenses 
of an Indictment.| Whether the Crown 
shotthI or shoiihl not assume the expense 
of an iniliet nient being preferred.is a mat
ter wliieh the Attorney-tieneral anil not 
the Court kIhhiIiI cleeitle. I \ Paktk 
IIavmmi, i c c c. jtKt.

U. Certiorari Proceedings. | Costs of eer 
tiorari proceedings are not usually given 
where the eouvietion is aiueuileil ami 
afliruteil in the amemleil form Hkoina 
v. Wiiikkkn. » C. C. C III

Id. Certiorari .It 'hisimition to A- 
wAim Cokth.I On a motion to • plash a 
eouvietion in a criminal matter, and not 
merely for a penalty iiii|mucd l»y or ittuler 
Provincial legislation no jurisdiction is 
conferred on the High Court of Ontario 
to give costs to the applicant against the 
prosecutor, a magistrate l»i x. \ Hkn 
NKTT. M'.C.C. I .Ml. 10.1. It 205 (1WI21.

11. Certiorari I'mval Hut | Hie 
usual rule on certiorari proceedings where 
a conviction is iptashed. is not to award 
costs except in cases of some misconduct 
on the part of the justice or informant 
lieoiNA v Hanks 2 leri I It si i
c c. c. :i7o

12. Certiorari Pit a « tut in Nova
Heart a. | Where the magistrate and in 
formant unsuccessfully opjsise a -mot ion 
for certiorari and the conviction is «plash 
ed. the accused is entitled to costs. II. v 
Smith. 2 C <\ 1*5. .il V S li Ills

lit. Certiorari Proceedings — Motion to 
Quash Conviction not living Opposed, no 
Costs Allowe«l. on Terms that no Action 
he brought hv Defendant ItKniN a v. 
McLean. I CC (’. 111.

14 Certiorari Proceedings Si « S«.»7 
- Costs Auainst .Maoisthatt | Sirs 
HV7 and HII8 of the Criminal Code i|o not 
refer to «lists awarded against a magis
trate on certiorari iiroccidings l>ut to 
costs awarded hy tlie County (leneral

Sessions of the Peace on atlirining or 
• plashing i conviction or ordn on appeal 
to it. liKilX x \ l in All XXI. I < C. C 105, 
2!» « > li I «.lit

15. Certiorari l.\«»*ixi Mn i \«.r
No I iltol NII mn Qt Xsll|\i. Cowm iox 

On motion for an on 1er for a certiorari 
on the ground that the magistrate ex
cels In I hi" jurisdiction hy «hinting the 
defendant t«« pay ••o-.ts in execs* ol those 
allow nl hy the tari IT of lei** under *«m\ 
871 of the Criminal t'odc Costs were 
taxed for travel in serving each witness 
though they all lived on I lie same route

llehl. that even it tin...... sl> taxed in
excess ol what is aiilhoriznl hy thcCmlc. 
tlie jurisdiction of the magistrate is not 
thereby a fleet nl. following ex parte 
I lowar«l. .*42 N It |{ 2d7 I x Pahik 
IIaywomth. 2C. ( c .MU iff N. It It 71

III Commitment and Conveying to 
Gaol.| In a w arrant of commit ment for 
the non payment ««I a penalty, tin- «««sis 
of commitment and conveying to gaol, 
must he aseertiatied and set forth. ID 
«il n a v Mchimm'k, I C C. C 8-J. 27 A It.
i i ;

17 Commitment when Improperly 
Included m Conviction t<> !>«■ Struck out on
Certiorari. " here • convict.... for tin
lawfully keeping intoxicating liiptor for 
sale, contniry t « * t lie prox isions of the 
second part of the Canada Temperance 
\«'t. mi|Niseil m «l«'faiilt of distress, im
prisonment for the space of tin «lays, 
unless the |N‘iiall> and costs, and the 
c«ists and «'harges of such distress and of 
the commitment. and of conveying de
fendant to gaol, were si Miner paid il costs 
of commitment were improperly in the 
convict ion, they are to he treate«l as mere 
surplusage and eau he struck out on eer- 
tiontri. Ukoin a x Doiik.im v. t C. C C. 
.MIA. .12 X. 8. It. 2.15.

IS Criminal Libel Taxation ok 
Costs I Plaint ill after his ae«piil tal in 
a eriminal libel action proceede«I to tax 
his costs, and moved before t lie t rial juilge 
for certain costs, and on obtaining all 
order with aaliich he was dissatisfied, 
ahaiidotied the taxation, and commenced 
a civil action against the prosecutors for 
his costs : llehl. on a summons for stay 
imemlings, that plaint ilT should not 
•c allowed to pursue Isith remedies at
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once, Imt »s in the other action there was 
no appeal, plaintiff allowed to proceed 
on terms. Nichol v. Poolby, 9 H. ('. It. 
21, « (\ (\ C. 13.

It). Criminal Libel Nolle Prosequi 
— Rightto(*Osth.] rpon an indictment 
for lihel the Attorney^leneral under 732 
of the Criminal Code enteml a nolle 
prosequi and thereii|ioii the accused was 
discharged. The discharge of the ac
cused was a judgment entitling him to hi* 
costs under sec. 833 of the Criminal Code. 
Rex. v. Black ley, 8 C. C. c. *105.

20. Improper Award Under Conviction. |
—Conviction held to he objectionahie 
where costs were awarded to the justice 
instead of the informant. Regina v. 
Roche, 4. C. C. C. 04. 32 <>. R. 20.

21. Jurisdiction to Award.) A magis
trate on allowing a defendant out on a 
suspended sentence, has | lower to order 
the payment of costs of the prosecution, 
and where not provided to he paid by 
instalments, they are payable forthwith. 
R. v. McLkllkn. 10 C. C. C I

22. Jurisdiction to Award Criminal 
Code, 8ec. 884. | An appeal (Miming in 
to lie heard at a sittings of the Court other 
than the one for which notice was given, 
there is no jurisdiction to award (Mists 
under sec. 884 of the Criminal Code. 
McShadden v. Lachanoe, 5 C. C. C. 43.

23. Municipal Corporation — Police 
Officer Promecutino.]—Where a prose
cution for an offence against a municipal 
by-law is taken in the name of a police 
constable, upon whose information the 
summons issued, (Mists in connection with 
any proceedings aubaequent to
missal of an ap|ieal against a conviction 
for such offence, cannot he awarded in 
favor of the municipal corporation. 
Both well v. Burnside, 4 C. C. C. 450. 
31 O. R. AMI.

24. Nuisance.]—Vpon an application 
for a rule to tax the costs of proceedings 
on an indictment for nuieance in on 
stmeting a highway, under 0 «V (l Will. 
A* Mary, c. 33, and that they should he 
allowed to a particular person, the Court
refùeed the rule V side her rule is
granted in England to tax these costs as 
a matter of course, hut this application 
went further. Regina v. Gordon, Re
gina v. Roiihon. 8 (*. P. 58.

25. Quashing Conviction.]—Costs are 
seldom granted when a conviction is 
quashed unless it appears the magistrate 
has been guilty of conduct which would 
call for the animadversion of the Court. 
Regina v. Petersky, 1 C. C. C. 91, 5 
B. C R. 549

2ft. Quashing Conviction.]—The prac
tice is not to give (Mists on quashing con
viction. Regina v. Coulson, 1 (’. C. C. 
114, 24 O. R. 24ft.

27. Quashing Conviction — Practice.] 
—Practice is not to give costs on quashing 
conviction but same may he recovered 
in action where no order for protect ion 
made. Regina v. Somers, 1 C. C. C. 47, 
24 O. R. 244.

28. Summary Conviction.) There is no 
general power to award (Mists upon a con
viction under an Ontario statute, where 
such power is not given by the statute 
itself : and therefore where on a conviction 
under s. 1«2 K S-. (). 1877, c. 174, for 
attempting to obtain information at a 
polling place as to the candidate for 
whom a voter was about to vote, costs 
were awaided against the defendant, 
the conviction was ordered to he quashed :
-Held, also, that there was no power 

to amend the conviction in this respect. 
Regina v. Lennon, 44 U. C. R. 45ft.

20. Summary Conviction — Appeal.) - 
On an appeal to a county court Judge 
from a summary conviction under the 
Act to provide against frauds in the 
supplying of milk to cheese, butter and 
condensed milk factories (52 Viet. e. 43, 
s. 9), the Judge has the same power to 
award costs as the sessions of the peace 
under s.-s. 879-880 of the Criminal Code, 
1892. Under the Criminal Code, s. 880, 
the court may, on appeal, award such 
costs, including solicitor's fee, as it may 
deem proper, and there is no power in 
the High Court to review such discretion. 
Regina v. McIntosh, 28 O. R. 603.

30. Summary Conviction — R. 8. (). 
c. 120 — Power to Award Costs.]— 
The court has jurisdiction to award (Mists 
against the magistrate and private prose
cutor *011 quashing a summary conviction 
made under the Trespass Act, R. S. O. 
1897, c. 120. Such jurisdiction is con
ferred by section 119 of the Judicature 
Act. Rex. v. Manikin. 8 C. C. C. 218, 
8 O. L. It 24.
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31. Summary Conviction — Costs of 
Distress and Conveyance to Gaol.) 
The costs of distress and conveyance to 
gaol on a summary conviction, are not 
in the discretion of the justice hut must 
be included in the formal conviction. 
Regina v. Van Tassel, No. 2, 5 C. C. ('. 
133, 34 N. S. R. 71».

32. Taxation of — Private Prosecu
tor Bound Over to Prosecute.) 
Where a private prosecutor upon the dis
charge by the examining justice of the 
peace of an accused charged with theft. 
at his own request was hound over to 
prosecute the charge and the accused 
was acquitted at the trial, and where such 
private prosecutor was condemned to 
pay the costs of the accused at the pre
liminary enquiry and at the trial, such 
costs where there is no tariff of fees for 
criminal proceedings, will he taxed in 
virtue of section 835 in accordance with 
the lowest scale in civil suits in the Su|>er- 
ior Court. Rex. v. (Iouilliould, 7 
C. C. C. 432.

33. Where not Ascertained and Sever
able from rest of Conviction Prisoner Not 
Entitled to Discharge.)—A prisoner con
victed of a corrupt practice under the 
Liquor License Act, 1002, Ontario, and 
sentenced to l>oth imprisonment and the 
payment of penalty and costs, is not 
entitled to he discharged because the 
conviction does not ti\ ' h<- costs. I In
payment of costs is severable from the 
other part of the conviction. Rex. v. 
Carlisle, 7<\C. V. 470. « Ont. L. R. 71*. 
23 Occ. N. 321.

See also Certiorari — Conviction.

COUNTERFEITING.

1. Admissibility of Evidence Showing 
Guilty Knowledge.) Upon an indictment 
charging possession of a counterfeit coin, 
an objection to the Crown introducing 
evidence of the prisoner having genuine 
trade dollars on his person when arrestcd, 
and which he had tried to pass off as 
worth one dollar when their real value 
was sixty cents, was sustained on the 
ground that guilty knowledge would have 
to he established by proving that the 
trade dollars were counterfeit. Regina 
v. Benham. 4 C. C. C. 53, Q R.8, Q 8 44K

2. Counterfeit Tokens of Value - No
Original - Criminal Code 47'.»]— 
A paper which resembles and intends to 
resemble 1 "nr. States « lovemment Notes 
or Treasury Notes of the United States 
of America is a counterfeit or what pur
ports to be a counterfeit token of value 
under Criminal Code section 471», although 
there is no original of its description. 
Regina v. Corey, 1 C. C. C. 161,33 N. 
R. si.

COUNTY.

Vessel Passing Through.) By the Act
12 Viet. e. 30, s. 34, where any felony 
or misdemeanor is committed on any 
person on lward any vessel employed on 
any voyage on any navigable river, etc., 
such offence may be dealt with, tried, 
determined and punished in any county 
through any part of which such vessel 
shall have passed in the course of the 
passage in which the offence was com
mitted, in the same manner as if it had 
actually been committed in such county. 
—Held, in an indictment for an assault 
committed on I ward a steamlwat, on its 
passage between A. and B., but before 
it came within the county of B., that it 
waa sufficient to allege that the assault 
took place within the county of B. Re- 
oin \ v. Webster, 1 AU. V B. R. 589.

COUNTY JUDGE’S CRIMINAL COURT.

See Speedy Trial.

COURT.

1. Courts of Oyer and Terminer—Power 
of Governor to Issue Commissions.] — 
The prisoner was tried and found guilty 
at the sittings of the Court of Oyer and 
Terminer and general gaol delivery held 
at Victoria under the “ Assize Court Act, 
1885." and presided over by Gray, J., 
a Judge of the Supreme Court of British 
Columbia, and a justice named in a com
mission of Oyer and Terminer and general 
gaol delivery issued by the Lieutenant- 
Governor :—Held, fl) that assuming the 
Lieutenant-Governor’s commission to he 
void, the Court was properly constituted
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without commission, wider s. I I " .Indi
ra! ure Ai t. 1871),” and 1 he Assize < oui 1 
Act," 1885. Held, (2) hollowing Me- 
1 .can's cn>c, that the commission of Oyer 
aid Terminer ai d general gaol delivery 
was sufficient. ai d that the Lieutenant - 
Governor lu d imwer to issue it wi der >. 
1 ‘21 f, H. V A. Act, 1807. Held, (3) that 
the commission was not exhausted hy 
reason of the justices therein nanus I 
having held under it Courts of Oyer and 
Terminer in other districts of the Province. 
Robert K. Spkoule, plaint iff in error 
The Queen, defendant in error, 1 It. (’. If., 
pt. 11., 21V.

2. County Court of New Brunswick.}
A Judge "i 'In County Court of Nett 
Brunswick has jurisdiction to try the 
offence of attempting to have carnal 
knowledge of a girl under fourteen, even 
though he considered the offence dis
closed an attempt to commit rape in 
which charge jurisdiction is taken away 
hy section 540 of the Criminal Code. 
It. v. Wright, 2 C. C. C. 83.

3. Court of Record — What ih a.J — 
Held, that a jxilice court is not a Court 
of Record within the meaning of the 
Ontario Habeas Corpus Act H. S. O. 1KV7, 
Cap. 83; that the statute did not contem
plate any Courts of record inferior to. 
or less principal than the High Court of 
.In-'ice. Il v. <11 won, 2 C C. C. 302, 
20 O. It. 660.

4. Execution of Orders — Interested
Officials.] - The orders of the court 
should be executed by officers entirely 
free from interest, bias, or prejudice, and 
it appearing that three officers had laid 
complaint under the Canada Temperance 
Act. and as such being liable for costs 
and at a risk of damages, the rule abso
lute for certiorari was grant oil. Ex 
PaRTE Mrt’leave, ft 0. 11ft, 3ft X. B.
B. HMI. 20 Occ. X. 80.

CRIMINAL CODE.

1. Criminal Code — Effect or — On 
Provincial Statutes Prior to Con
federation.}—The Habeas Corpus Act 
(Que.) having certain provisions respect
ing a person committed fora felony, and 
the Criminal Code having abolished the 
distinction between felony and misde

meanor the Act applies to all cases, 
whether felonies or misdemeanors, prior 
to the enactment of the Criminal Code. 
Begin\ \. 11. B. Cvmeron, l C. C. C. 160.

2. Persons Designate — Officers de 
Facto and de Jure — Chief Constable

I 'OMMON < - IM1NG Hoi -I < <»\l 18- 
CATION or Gaming Instruments, Mon
eys M- I \ IDl N< I I III < \ N ADA 
I \ mi 1 Ac 1. 1893, s.-e. 2, 20and 21.)

Section 57ft of the Criminal Code, au
thorizing the issue of a Warrant to seize 
gaming implements on the re|>ort of 
“ the chief constable or deputy chief 
constable " of a city or town, does not 
mean that the report must come from 
an officer having the exact title mentioned, 
hut only from one exercising such functions 
and duties as will bring him within the 
designation used in the statute. There
fore. the warrant could projierly issue on 
the report of the deputy high constable 
of the City <-i Montreal. (lirouard, -I., 
dissenting The warrant would he good 
if issued on the report of a person 1 ho 
filled <le facto the office of deputy high 
constable though he was not such in 
de jure In an action to revendicate the 
moneys so seized, the rules of evidence 
in civil matters prevailing in the province 
would apply, and the plaintiff could not 
invoke “The Canada Evidence Act, 
1893," so as to be a competent witness 
m In- own behalf in the Province of 
Quebec. Per Strong. C.J. A judgment 
declaring the forfeiture of money so 
seized cannot be collaterally impeached 
in an net inn of revendication. O’Xkill 
v. Attorney-General of Canada, 26, 
S. C. R. 122.

3. Polygamy Indian Marriage.] — 
An Indian who according to the marriage 
customs of his tribe takes two women 
at the same time as his wives, and co
habits with them, is guilty of an offence 
under section 278 of the Criminal Code. 
The Queen v. “ Bear's Shin Bone," 
I Terr. L. B. 173
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CRIMINAL INTENT.

See Mens Rea.

CRIMINAL LIBEL.

See Lin el.

CROWN.

1. Breach of Contract by Servant
Sureties — Discharge.]—The defend
ants were sued as sureties for the per
formance of a contract to deliver hay to 
the N. W. M. Police. The defendants 
claimed they were relieved from liability 
because the police authorities failed to 
carry out their part of the contract in 
material particulars, viz., (1) By using a 
quantity of the hay before it had been 
inspected by a Board of Officers as pro
vided by the contract ; (2) By allowing a

portion to he carried off by some of the 
constables, and another portion to be 
destroyed by cattle before the hay was 
weighed or measured, as provided by 
the contract; (3) By measuring instead 
of weighing the hay, as provided by the 
contract; the result by weighing lieing 
much in favour of the defendant’s prin
cipal : Held, that the third objection 
afforded a good defence. Held, also, that 
the Crown was responsible for breaches 
of contract resulting from the acts or 
omissions of its servants, though not for 
their torts. Queen v. McFarlane, and 
the Windsor A' Annapolis R. Co. v The 
Queen, considered. The Queen v. Mowat 
et al, 1 Terr. 146.

2. Challenging Jury “ Stand Aside ” 
— Joint Indictments.]—The Crown has 
the right to direct any number of Jurors 
to stand aside until the panel has been 
called over. The order to a juror to 
“ stand aside ” is virtually to challenge 
him for cause, postponing the con
sideration of the challenge till
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it has been seen whether a full jury 
can lie formed without such. Both the 
Crown and accused are entitled to any 
number of challenges for cause. When 
however, the panel has been called over 
without a jury being formed, the jurors 
who have been directed to stand aside 
are called again, and as each appears 
he may be either peremptorily challenged 
by the accused or the Crown may show 
cause against him; if no sufficient cause 
be shewn he is sworn. On joint indict
ments the Crown is entitled to no more 
peremptory challenge than in the case 
of the trial of a single person. K. v. 
Lalonne, 2 C. C. C. If»».

CROWN CASE RESERVED.

1. Affirmation by Full Court Judges
Absent at Hearing or Judgment 
Unanimous I >e< 1 -i<>\ \ppi u. ro 8t
pilEME Court.I A criminal case reserved 
on points of law was argued before the 
chief justice and a Judge of the Court of 
Queen’s Bench, (Ont.) and on 4th Feb
ruary. 1878, the same judges affirmed the 
conviction. The full court should lie 
constituted of the Chief Justice and two 
puisne Judges. On appeal to the Su
preme Court, under 38 Viet. c. 11, s. 41» : 
Held, that, although the conviction had 
been affirmed by but two judges, the 
decision was unanimous and. therefore, 
not appealable. Ames v. The Queen,
2 s. c. it. mi.

2. Challenge to the Array. | To an 
indictment lor murder, the prisoner 
pleaded, challenging the array of the jury 
panel, which plea was demurml to and 
judgment given in favour of the Crown 
by the Judge holding the court of oyer 
and terminer, who. at the request of 
the prisoner, reserved a case for the con
sideration of the Common Pleas division :

Held, not a matter which could lie 
reserved under C. S. U. C. e. 112, and the 
case was therefore directed to be (plashed. 
Begin a v. O’Bourke, 32 C. P. 388.

See S. ('.. 1 O. H. 4(14 : Morin v. The 
Queen, 18 S. C. B. 407.

Semble, that a writ of error was the 
proper remedy, and that, notwithstanding 
the Judicature Act. it would lie in the 
first instance to either the Queen’s Bench

or Common Pleas division, and not to 
the Court of Appeal. In.

3. Crown’s Application - New Trial 
.Misdirection Code Sec. 171». 743,

744.J The accused was indicted for that 
he did “ unlawfully offer to sell, adver
tise and have for sale, a certain drug 
represented as a means of preventing 
conception, or causing a miscarriage, 
etc..” The Judge directed an acquittal 
on the ground that the advertisement 
was not one advertising a medicine to 
cause an aliortion. Crown obtained a 
reserved case on the question whether the 
evidence would support a conviction, 
and should have been left to the jury. 
Held, per Osler, J. A., that the case 
should have been left to the jury to con
strue the meaning of the advertisement, 
but the Court of Appeal is not obliged, 
nor would it be right. if |m>ss«.>>h| of the 
power, to direct a new trial, after trial 
and acquittal, though the latter may 
have been in consequence of an erroneous 
direction. (2) The cases are extremely 
rare in which the court would think it 
right to place the accused a second time 
in jeopardy for the same offence, con
trary to what has been a fundamental 
principle of English law. (3) In a case 
of this kind the result of authority is 
that it is for the Judge to determine 
whether the document is capable of bear
ing the meaning assigned, and for the 
jury to say if under the circumstances it 
has that meaning or not. Bex v. Kahn, 
t»<\ c. (’. 47». r»ll. L. B. 704.

4. Defamatory Libel Bight to have 
Jurors Stand Aside Beserving Case 
After Puling.| Begin a v. Patterson, 
30 V. C. It. 127.

5. Deductions from Evidence.]—A Judge
of the County Court having convicted a 
prisoner of larceny, reserved questions 
as follows, for consideration of the court
(a) Whether or not there was any legal 
evidence to support the conviction ?
(b) Whether he was justified in drawing 
from the facts stated, a presumption 
sufficiently strong t<> justify him in finding 
a judgment of guilty ? Held, (viewing 
the facts, W eat herbe. J.. contra), that 
the first question might lie answered in 
the affirmative. But as to sufficiency 
or the deductions to be drawn from the 
evideuce, there was no question properly 
before the court, such being for the trial
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Judge taking the place of a jury. New 
trial ordered under Code 740. Semi tie. 
the Judge having thrown doubt on the 
propriety of his deductions, there was a 
mis-trial. Regina y. McCaffrey. 33 
X. S. II. 232

0. Forum Evidence.] A Crown 
case reserved should be reserved for the 
consideration of the justices of one of 
the divisions of the High Court, not of a 
divisional court, and when the court is 
asked whether on the evidence the de
fendants were lawfully convicted the 
whole of the evidence should not be made- 
part of the ease, but merely the material 
facts established by the evidence. Re
gina v. (iinsox. Hi (>. R. 704.

7. Forum What may be Reserved.] 
— Vnder ('. S. V. ('. e. 112. any question 
of law which may have arisen on a crim
inal trial, may be reserved for the con
sideration of the justices of either of Her 
Majesty's Superior Courts of common law. 
Regina v. Bishell, 1 O. R. 407.

8. Hudson’s Bay Co’s. Lands Old
Trail Survey and Transfer to 
Territories Obstruction Com
pensation Petition of Right.] 
When a statute authorizes the expro
priation of private land, the owner is 
not entitled to compensation, unless tla- 
statute so provides. Even where com
pensation is payable by the statute, the 
party expropriating may (unless t la- 
statute otherwise provides) enter upon 
the land for the purposes expressed by 
the statute without being liable to an 
action for damages; the owner must take 
such proceedings as may exist for obtain
ing compensation in the case of expro
priation by the Crown by Petition of 
Right in the Exchef pier Court. Where 
land, which was part of the lands reserved 
to the Hudson's Ray Co., was sold in a 
state of nature to a purchaser, who ob
tained a certificate of ownership therefor 
under the Territories Real Property Act, 
and cultivated and enclosed it, thus pre
venting the use of an old trail, which, 
subsequently, was surveyed and trans
ferred to the Lieutenant-Governor for the 
use of the Territories: Held, that the 
purchaser was rightly convicted of ob
structing a public highway. The Queen 
v. Ximmoxs. 1 Terr. L. R. 415.

0. Indian Marriage - Evidence of

Wife's Evidence Applicability of 
English Law.] The North-West Terri
tories Act, R. S. C. e. 50, s. 11, provides 
that, with some limitations, the laws of 
England, as the same existed on the 15th 
July, 1.870, should be in force in the Terri
tories in so far as the same are applicable 
to the Territories : Held, that the laws 
of England relating to the forms and 
ceremonies of marriage are not applicable 
to the Territories -certainly quoad the 
Indian population and probably in any 
case. On the trial of a prisoner, an 
Indian, on a criminal charge, the evidence 
of two Indian women M. and lx. was 
tendered for the defence. M. stated 
“ that she was the wife of the prisoner; 
that he had two wives, and that lx. was 
his other wife; that she M., was his first 
wife; that she and the prisoner got mar
ried Indian fashion; t liât he promised 
to keep lier all her life and she promised 
to stay with him. and that was the way 
the Indians got married; that he married 
the other woman last winter; that he and 
the other woman lived with each other 
and that lie took her for a wife, that Was 
all about it. The trial Judge, rejected 
t Ik* evidence of M. and admitted that of lx. 
Held, affirming the decision of the Judge, 
that the evidence quoted was sufficient 
evidence of a legally binding marriage 
between M. and the prisoner for the pur
lin-.' of excluding the evidence of M. as 
being neither a competent nor a com
pellable witness against the prisoner 
on a criminal charge. The Queen v. 
Nan-E-Quis-A-Ka, I Terr. L. R. 211.

10. Indictment for Larceny Convic
tion for Misdemeanour.]—The prisoner 
having picket! up certain goods that had 
floated away from the wreck of a steamer, 
appropriated them to his own use. He 
was indicted for larceny, the property 
in the goods being laid in the captain of 
the steamer, but at the trial the Judge 
instructed the jury that they could not 
convict him of larceny. The prosecution 
then claimed a conviction for a misde
meanour and the jury found accordingly. 
On a case being reserved for the full 
court :—Held. Wilkins, J., dissenting, 
that, under sec. 110 of the Larceny Act, 
32 and 33 Viet., chap. 21. sec. 3. the con
viction must be sustained, and that al
though the offence was probably com
mitted at sea the court had full juris
diction in the premises. Queen v. 
Martin, 3 X. S. I)., 124.
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I I. Insanity No E\ idknl*i 01 
Crown's Right to Reserve Cask on 
Acquittal.) It is competent for the 
Crown to obtain a reserved case on a 
question of law, to wit, whether there 
was any evidence of insanity set up by 
defence on a charge of theft. notwith
standing the acquittal of accused by the 
jury. Rex. v. Piiinnky, f> C. C. C. 461), 
36 X. S. R. 261.

12. Judge’s Comments Ikreuui.ar- 
ity ok Juror’s Proceedings Bias 
of Juror.] I. A remark by the trial 
Judge to counsel for the accused, while 
the jury is being empanelled. “ That if 
you continue to challenge every man 
who reads the papers, we will have the 
most ignorant jurors selected to try this 
cause,” is not a matter of law, but an 
irregularity which might entail the an
nulling of the verdict. In order to do 
such, it must be of such a nature as to 
unduly prejudice the jury. 2. The trial 
Judge has a right to give his opinion of 
the evidence to the jury; and a remark of 
the Judge to the effect that it was very 
strange it should take forty or fifty wit
nesses to establish the character of the 
accused, is not a matter of law, but an 
irregularity, which might be a ground to 
impeach the verdict. 3. The fact that 
a juror has made remarks tending to dis
close a bias for or against the accused 
will not of itself furnish a ground for a 
new trial. It must be shown that the 
juror was so prejudiced as to be unable 
to give the accused a fair and impartial 
trial Rex v. Carlin, 6 < \ < C. 365, 
Q. R. 12. K. R. 483.

13. Jury — Disagreeing — Evidence 
of Juror Inadmissible to Show Dis
agreement Code Sec. 735-743.]— 
The statement of two jurors even under 
oath is inadmissible on an application 
for a reserved case, to show that the ver
dict of the jury was not unanimous, but 
that two of them dissented from the rest, 
yet failed to object on the announcement 
of the verdict. having been informed 
and believing that ten was a sufficient 
number to bring in a valid verdict. Rex 
v. Mitllen. 6 C. C. C. 363,3 O. !.. It. 373.

14. Larceny — No Evidence on Points 
Reserved.]—When the facts stated in 
the reserved case or submitted in evidence 
the trial do not relate to the question 
of law reserved for the opinion of the

Ap|>ellate Court, the case sent up will be 
quashed. When a reasonable account 
is given by an accused person in |Ntssession 
of stolen property, at the time when he 
is found in possession of the goods, it 
rebuts the presumption of guilt arising 
from the fact of jfossession. This prin
ciple does not comprehend an account 
given by the accused subsequently at 
his trial. Regina v M < lx a y . 6 V. C. V. 
151, 34 N. S. R. 540.

15. Limitations in Reference to.) En
tier xm\ 742 and the sections immediately 
following, a reserved case can be stated 
only by a court or a Judge having juris
diction in criminal cases and by a m.-tgis- 
ratc in proceeding» under see. 7 Vi. The 
Queen v. Hawes, 4 <’. ('. <’. 521), 33 X. 
S. R. 3SO.

16. Obtaining Money under False Pre
tences Preferment of Indictment 
Delegation of Authority my Attor- 
NKY-(1enkral 32 & 33 Viet. c. 20, s. 28

Quashing Indictment.] Vndcr 32 A 
33 Viet. e. 20, s. 28. the Attorney-(lencral 
cannot delegate to the judgment and 
discretion of another the power which 
he is authorized personally to exercise in 
directing that an indictment for obtaining 
money by false pretences should lie laid 
before the grand jury; and it being ad
mitted that the Attornev-deneral gave 
no directions with reference to the in
dictment. in thr ease reserved, a motion 
to quash should have been granted. 
The judgment appealnl from 11 Dor, 
Q. R. 126) Mas reserved and the eonvie- 
t ion set aside \br ah am* v. The Qui i n 
6 S.C.R. 1».

17. Perjury Proof of Previous 
Trial New Trial Code Sec. 61)1- 
746.] Defend mt was tried for periury 
alleged to have been committed by him, 
when called and sworn as a witness on 
a trial of one Kennedy for minder. The 
only evidence add iced was that of the 
clerk of the court who pn d iced his liook, 
and identified the defend mt as a witness 
who had been sworn and testified in the 
Kennedy trial. The stenographer was 
called and related the accused’s former 
evidence. Neither the indictment or 
any copy of it was produced : Held, 
that the proper legal proof of such a 
matter of record is the production of the 
record of the former trial, that is to say, 
the sworn or exemplified copy of the in-
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dictment and verdict and judgment there- ! 
on, or by some authoritative document | 
which the law has declared to be a suffi
cient substitute therefor. R. v. Drum- : 
mono, 10 C. C. C. 341, 10 O. R. 540.

18. Perjury — Evidence — Judge's 
Notes.)—Held, that on the trial of a 
charge of perjury, the production of a 
book purporting to contain full notes I 
of the evidence taken by the trial Judge 
(who was proved to have actually taken 
notes) in the case in which the perjury 
was alleged to have been committed, 
and proved to be in the Judge’s hand
writing, and to be signed by him, afforded, 
in view of the N. W. T. Act, s. Off, proper 
and sufficient evidence of the statement 
in respect of which the perjury was as
signed. The Queen v. Mills Alias 
Millet, 1 Terr. L. II. 297.

Iff. Point Not Raised at Trial.|—A
question having been raised at the trial 
by demurrer as to the power of the court 
to try or convict the defendant for an
other offence than that for which he was 
extradited, and having been decided by 
the presiding Judge against the defendant : 
—Held, that it was too late to raise the 
question, by a case reserved, for the full 
court. Queen v. Cunningham, 0 K. & 
G., X.8. K 31, 6 C. L. T. 139.

20. Police Magistrate.)—Held, that a 
police magistrate cannot reserve a case 
for the opinion of a superior court under 
C. S. IT. ('. c. 112, as he is not within the 
terms of that Act. Regina v. Richard
son, 8 O. R. 651.

21. Murder — Right to have Jurors 
Stand Aside.) Morvin v. The Queen,
18 S. t\ R. 407.

22. Right to Special Jury.)—Regina v. 
Kerr, 26 C. P. 214.

23. Rule Applicable to False Pre
tence by Conduct.)—The rule with re
spect to reserving questions of law. is, 
tnat a question should be reserved if the 
trial Judge has some doubt in the matter; 
but that he should refuse to reserve a 
question when he has no doubt whatever 
on the subject. The question whether the 
conduct of an accused person charged 
with obtaining money under false pre
tences, does in fact constitute such crime, 
is not a question of law, but an issue of 
fact within the province of the jury to

deride, and it not therefore the subject 
of a reserved case. Regina v. Leta.ng, 
2 C. C. C. 505.

24. Stipendiary Magistrate Power to 
Reserve.)—Stipendiary magistrate of the 
city of Halifax has no power to reserve a 
case tried summarily before except under s. 
900 of the Code. Regina v. Hawes, 33 
N. 8. R. 389.

25. Sufficiency of Evidence.] —On a 
Crown case reserved it is not proper to 
reserve the question whether there is 
sufficient evidence in support of the crim
inal charge, that being a question for the 
jury; whether there is any evidence is a 
question of law for the Judge. The evi
dence against the prisoners here was the

I uncorr I>0rated evidence of the woman
I charged to have been raped, which in 

view of admissions made by her. and the 
circumstances, was unsatisfactory : Held 
that the evidence was properly submitted 
to the jury, but the court directed that 
the attention of the executive should be 
called to the case. Regina v. Lloyd, 
19 O. R. 352.

26. Sufficiency of Indictment. | — The 
sufficiency of an indictment upon motion 
to <plash is not a question of law which 
arises on the trial, and therefore cannot 
be reserved under T. S. C. c. 174, s. 259, 
and the court has no power to entertain 
it. Regina v. Gibson, 16 O. R. 704.

27. Summary Trial Jurisdiction of 
Magistrate Time Within Which 
Reserved Case may be Submitted.)— 
The prisoner was charged with unlawfully 
issuing twenty-one money orders with 
fraudulent intent of appropriating the 
monies. He whs brought before the

I sheriff of the county of Juliette, and eon-
1 sen ted to be tried by him. He pleaded 

guilty and was sentenced to three years 
in the penitentiary. At the time of his 
trial and sentence, there was a magistrate 
appointed for the district of Joliette. 
The appointment seemed not to have been 
noticed at Joliette, and both sheriff and 
prisoner were ignorant of it. Prisoner on 
being made aware of it, was advised that 
the sheriff was without jurisdiction, and 
asked him to reserve the question of his 
jurisdiction which was done : Held, that 
under section 743 of the Criminal Code 
a question of law can be reserved for the 
opinion of the Court of Appeal after a 
trial, and as the law imposes no limitation
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of time within which it must be done, 
a reserved ease may be granted at any 
time, however remote, from the date of 
trial or judgment, and even when the con
demned person is imprisoned under sen
tence. if it is still possible that some 
beneficial result may be obtained by a 
decision in favor of the prisoner. 2. 
Whether a Judge in any matter has juris
diction to act, depends on the construction 
of the law under which he claims to act. 
and is essentially a ipiestion of law, and 
therefore susceptible of being reserved. 
Keoina v. Paqi in, 2 ( < < 135

28. Time of Application Motion to 
Court ok Appeal.]—'The court itself may 
at any time reserve a case for the Court 
of Appeal, but in case of refusal the 
party applying to the Court of Appeal on 
motion for such case must show that he 
has applied during the trial as required 
by paragraph (3) of sec. 743. Criminal 
Code. Hex v. Toto, 8 C. C. C. 410.

20. Time for — When Affidavits may 
be Looked at.]—A reserved case may 
be had after sentence has been passed. 
As a general principle only the case re
served must be taken as correct. but where 
a Judge is ordered to return his charge 
and does not do so but returns instead 
what he believes to be the effect of it,and 
does not deny what is stated in the affi
davits produced and served on him. the 
court for Crown cases reserved may look 
at the affidavit. R. v. McGvihe.OC.C.C. 
5ft I

30. Trial, Verdict or Conviction Essen
tial to.] A reserved case cannot be had 
where there has been neither trial nor 
verdict of guilty, nor conviction, and 
where a case was reserved for the Court 
of Appeal upon a question of law raised 
on behalf of accused upon arraignment, 
but before he had pleaded to the charge 
the reserved case was remitted to the end. 
that such further proceedings be had on 
the charge against the accused as to law 
and justice appertain. Hex v. The- 
panier, 4 C. C. C. 250. Q.R. 10. K. B. 222.

31. Wrong Person Summoned and Sworn 
as Juror.) -Briseboih v. Regina, 15 
S. C. R. 421.

CUSTOMS.

Customs Act — Construction of

Punishment Applicable Whether 
Coons Found or Not Found in Pos
session of Offender.] The punishment 
imposed by sec. It 17 of the Customs Act, 
which was repealed and replaced by a 
section in the amending Act of 1888, 
applies to the case where goods unlawfully 
imported into Canada upon which the 
duties lawfully payable have not been 
paid, are found in the possession and 
keeping of the offender, as well as to the 
case where there are not so found. < >’- 
(ÎRADY v. Wiseman, 3C.C.V. 332, (j. R. 11, 
Q. B. 160

See also Inland Revenue

DEAD BODY.

Neglect to Bury Code Sec. 200. J 
Every dead human body must be buried, 
and the neglect to decently bury a dead 
body when the office is once undertaken 
by any person, even though such person 
is not the party on whom the duty prima 
facie rests, is an indictable offence under 
sec. 206 of the Criminal ('ode. R. v. 
Newcomb, 2 (’. (\ ('. 255.

DAMAGES.

See Justice of the Peace Search 
Warrant.

DEFAMATORY LIBEL.

1. Affidavit in Reply.]- When the libel 
charges the person libelled with having 
by a previous writing, provoked it, the 
latter by his affidavit, on which he moves 
for a criminal information is bound to 
answer it. otherwise the affidavit is insuffi
cient and the rule will lie discharged.
1;. V. Whelan, 1 P. E. I R. 220.

2. Averment of Injury to Reputation —
Defect in -Quashing.] It is an essen
tial ingredient of the offence of publishing 
a defamatory libel that such is likely to 
injure the reputation of the person li
belled. by exposing him to hatred, con
tempt. or ridicule, or that it is designed 
to insult him. The omission to state 
such averment in an indictment is fatal.
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as being .1 defect in the matter of sub
stance, and as such is not amendai île. 
H. v. Cameron, 2 C. 173.

3. Change of Venue Political In
fluence.] -Change of venue in the trial 
of an indictment for defamatory libel 
will not be granted 14x111 the allegation 
of the defendant that a fair trial in the 
present venue is impossible by reason of 
the political influence of the prosecutors. 
To obtain a change of venue, there must 
be some allegation satisfying the court 
that a fair trial cannot be had. Regina 
v. Ximi.. 1 (\ C. C. 1.7 H. C. It. 278.

4. Justification Documents.] -The 
special plea of justification should con
tain only the statement in a summary 
form of tlie material facts relied on, and 
not evidence by which it is proposed to 
prove such facts, nor comments, or argu
ment. The existence, date, and effect 
of the document relied on, may be stated, 
but the document itself may not be em
bodied in the plea. Regina v. Wm. A. 
( 1 RENIER, I V. ('. 55.

5. Commission Plea of Justifica
tion Time <>f Application.]—On an 
indictment of defamatory libel the ac
cused pleaded justification and moved 
for order for commission to take evidence 
in England. It was held it was not too 
late to move at the trial, as the accused 
was entitled to all of the time up to his 
arraignment to consider whether he would 
plead justification. Regina v. Nicol, 
5 C. 31,22 Occ. X. 75. 8 B. (Ml. 2711.

(i. Criminal Information.] - A party 
seeking a criminal information against 
another must himself be free from blame. 
It. v. Whelan, 1 P. E. I. It. 223.

7. Estreat of Bail Motion for Judg
ment.] —Where a defendant was con
victed by a jury of defamatory libel, and 
the verdict was recorded, and the offender 
was, by order of the Court, released on 
bail to appear for judgment, it is only upon 
motion of the Crown in the Province of 
Ontario, that the recognizance of the 
defend mt and his bail is estreated, or 
that judgment is moved against the 
offender. Rex v. Young, 4 (\ C. C. 580, 
2 (). It. 228.

8. Justification — Particulars — Mo
tion to Quash Plea — R. S. ('. ch. 174, 
Sec. 2. Sub-Sec. (c), Sec. 143.]—To an

indictment for libel, the language of which 
was couched in vague general terms, the 
defendant pleaded that the words and 
statements complained of in the indict
ment were true in substance and in fact, 
and that it was for the public benefit that 
the matters charged in the alleged libel 
should he punished by him : -Held, that 
the plea was insufficient because it did 
not set out the particular facts upon which 
the defendant intended to rely; and that 
tin- omission from 37 Vic. ch. 38, sec. 5, 
(If. S. C. ch. 103, sec. 1) of the words 
“ in the manner required in pleading a 
justification in an action for defamation.'1 
which were contained in S. V. C. eh. 
103, sec. 0, had not the effect of altering 
the rule : —Held, also, that this was a 
case in which the court should in the 
exercise of its discretion quash the plea 
upon a summary motion, without re
quiring a demurrer, a course permitted 
by see. 143 of If. S. ('. ch. 174. as inter
preted hy sec. 2. sub-sec. (c). Regina v. 
Creighton, 10 ( >. If. 339—MacMahon.

9. Plea of Justification Public In
terest.] A plea of justification will not 
be dismis ed upon the allegation that the 
alleged defamatory publication w not 
in the public interest, where the mbli- 
cation in question was an answer «> cer
tain articles which the comphni mt had 
caused to he published for tl purpose 
of exalting his generosity irds his 
employees. Regina v. Hi .3 C. ('. 
C. 89.

10. Remedy of Private Prosecutor on
Breach of Condition of Suspended Sen
tence.] After a lapse of fourteen years 
from a conviction for defamatory libel, 
a private prosecutor will not be heard 
upon a motion to estreat the recognizance 
and bail of the defendant, but will lie 
left to his remedy by action or indictment 
against the defendant in regard to such 
alleged libellous charge. Hex v. Young, 
1 580, 2 0. L. It. 228.

DEPORTATION.

See Immigration.

DEPOSITIONS.

1. Contradiction of Witness’ Testimony 
by Examination at Preliminary Hearing
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Where Deposition Lost.] Where the writ
ten deposition is not available one evi
dence of what the witness said limy be 
given. R. v. Thoop, 2 ('. ('. ('. 29. 30, 
N. S. R. 339.

2. Coroner’s Inquest Deposition
not Signed by Witness Admishihil- 
n v ok.J A deposition being merely notes 
of evidence taken by the coroner and 
not containing the witness' own expres
sions and not being signed by witness, 
nor appearing to have been read over to 
him. is not admissible in contradiction 
of the witness' testimony on 1 subsequent 
proceeding. Regina v.Viari.o
157.

3. Illegal if not Taken in Presence of 
Magistrate.| A deposition taken 
preliminary enquiry in the absence of the 
magistrate has no legal value whatever, 
it is not admissible in evidence, and being 
illegal, it cannot be used as the foundation 
for any ulterior action. Rex v. Tray nor, 
4 ('. (’. (’. 410. Q. R. 10, Q. ti. (Kb

4. Of Deceased Witness Taken at Pre
liminary Hearing.) The mere fact that 
a deposition of a deceased witness taken 
at a preliminary hearing, was annexed to 
other depositions relating to the same 
charge, does not render the deposition 
admissible in evidence, where it has no 
special caption, and does not “ purjiort 
to be signed by the Justices, by. or before 
whom the same piirjiorts to have been 
taken," Criminal Code secs. 590-087, dis
cussed. R. v. Hamilton, 2 C. C. C. 390. 
12 Man. L. R. 354, 507.

5. Reading Over and Signing of.]—
Criminal Code, 1892, s. 590. s.-s. 4. re
quiring the reading over and signing of 
depositions is matter of procedure, and 
does not affect the justice’s jurisdiction. 
Ex Parte Doherty, 32 X. B. R. 479.

6. Use of Before Grand Jury.)- Pre
liminary depositions can be read before 
the grand jury only in cases where they 
are admissible as evidence before a petit 
jury. R. v. Belanger, ft C. C. C. 295, 
12 Que. K. B. 69.

See also Conviction — Evidence — 
Indictment.
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DEPUTY RETURNING OFFICER.

See Personation.

DESERTION.

1. Assisting Sailors or Soldiers to De
sert Indictment.] The Kaval Dic- 
cipline Act. 29 & 30 Viet. c. 109, s. 25, 
authorizes a summary conviction before 
magistrates for this offence, but the 101st 
section expressly preserves the power of 
any court of civil or criminal jurisdiction 
with respect to any offence mentioned 
in the Act. punishable by common or 
statute law : Held, therefore, that de
fendant could be indicted under C. S. V. <\ 
c. 100. s. 2. Regina v. Patterson. 
27 V. (\ R. 142.

2. Assisting Sailors or Soldiers to De
sert Mutiny Act.)—The Imperial 
Mutiny Act does not override ('. S. c. 
100. but the latter was passed in aid of it. 
and is therefore in force. Regina v. 
Sherman. 17 C. P. lfift.

Held, that the punishment by fine and 
imprisonment ini|>o.sed by the Provincial 
Act. stands abolished as long as the 
Mutiny Act is in force, and that the im
prisonment can in no case exceed >ix 
calendar months; but that the power of 
trial by the court of oyer and terminer, 
under the Provincial Act. has not been 
taken away by the Mutiny Act. and 
therefore that the defendant in this case 
could not complain, as he had been tried 
by a tribunal of this kind, and sentenced 
to no longer imprisonment than the last 
mentioned period; and though a fine of 
10s. had also been inqiosed, this was 
merely nominal, in compliance with the 
Provincial statute, and would not entitle 
him to be discharged, as the court had 
power to pass the proper judgment if an 
improper one had been given. In.

3. Persuading Soldiers to Desert.| -
Held, that a warrant of commitment in 
which it was charged that the prisoner, 
on the 20th June, 1864, “ and on divers 
other days and times," at the city of 
Kingston, did unlawfully attempt to 
persuade one II.. a soldier in Her Ma
jesty’s service, to desert, was bad, for it 
was impossible to say upon reading the 
warrant howf many offences he had com
mitted or how the punishment was award
ed. In re McGinnes, 1 C. L. J. 15.



DISORDERLY HOUSE 284283

DISORDERLY HOUSE.

1. Common Gaming House Criminal 
Cook Secs. 783-784.) The words “ dis
orderly house " is sees. 783 and 7S4 of 
the Code do not include or refer to a j 
common gaining house, and a magistrate, | 
a Judge of the Sessions of the Peace, has 
no summary jurisdiction to try the ac- 
cused on such a charge even with his con- j 
sent. Regina v. France, 1, C. C. C. 321. j

2. Form of Conviction Prosecution 
UNDER VAGRANCY Cl.AUSES CRIMINAL
Code or Summary Trials Proceedings.! 
—The recital in a conviction for being an ! 
inmate of a disorderly house, not alleging 
the defendant to have been “ charged 
before me " as authorized by sec. 807, j 
Criminal Code, but stating that “she is [ 
convicted, etc.," it was held by Townsend, I 
J., that the magistrate must have pro- ! 
ceeded under Criminal Code 207 and 208. 
Hex v. Laura Carter, ft C. C. C. 401.

3. House of III Fame Form op Com
mitment Certainty Forum.) The 
prisoner was convicted by the police magis
trate for the city of Toronto, for that j 
she “did on," &<•., “at the said city of j 
Toronto, keep a disorderly bawdy house 
on Queen street, in the said city." &c., ! 
and committed to gaol at hard labour for 
six months. A habeas corpus and cer- ; 
tiorari issued; in return to which the com
mitment, conviction, information, and 1 
depositions were brought up. On appli
cation for her discharge : Held, 1. No 
objection that the commitment stated the j 
offence to have been committed on the | 
10th of August, instead of the 11th, as 
in the conviction, the variance not being 
material to the merits; 2. Nor that the 
commitment charged that the prisoner
“ was the keeper of," <fce., and the con
viction “that she did keep.” both differ
ing from the statute, which designates 
the offence as “ keeping any disorderly 
house," «fcc., for all these expressions 
convey the same idea; 3. Nor that the 
commitment did not shew that the offence 
was committed within the police limits 
of the city, the words used in the Act 
C. S. V. ('. c. 1 Oft, s. 14, for there w’as no 
ground for supposing any differneee be
tween these and the ordinary city limits;
4. Nor that there was nothing in the 
commitment to shew whether the prisoner 
pleaded to the charge or confessed it; ! 
ft. It was held no objection that the con- I

viction was not sustained by the infor
mation, the latter being that the defend
ant was the keeper of a disorderly house, 
and the former for keeping a common 
disorderly bawdy house; for the commit
ment would not be void because of a 
variance between the original information 
and the conviction made after hearing 
evidence; 0. Nor that no notice had been 
put up as required by s. 2ft of the same 
Act, to shew that the court was that of 
the police magistrate, not of an ordinary 
justice of the peace; for the jurisdiction, 
in the absence of express enactment, 
could not be made to depend on the 
omission of the clerk to post up such 
notice; 7. Nor that there was no evidence 
to warrant the conviction; for when a 
proper commitment is returned t<> a 
habeas corpus, and there was evidence, 
the court will never enter into the ques
tion whether the magistrate has drawn 
the right conclusion from it; S. Nor that 
the offence stated in the commitment, of 
keeping a common disorderly bawdy 
house, was not sufficiently certain ; for 
the legal meaning of the last two words 
is clear, and if keeping a disorderly house 
be no offence, the addition of that would 
only be surplusage. Semble, that on an 
application like this, affidavits cannot be 
received to sustain objections to the 
conduct of a magistrate in dealing with 
the case before him; but that such conduct 
may furnish ground for criminal infor
mation. Quiere. with regard to some of 
the objections, whether the court on such 
an application, can go behind the warrant 
of commitment. Regina v. Munro, 24 
U. C. R. 44.

4. House of III Fame Inmate of 
House of III Fame — Appeal to Ses
sions.) Where a woman has been prose
cuted before the police magistrate of a 
city under s. 783 of the Code for being 
an inmate of a house of ill fame and con
victed under s. 788 of the Code, there is 
no appeal to the general sessions. Re
gina v. Nixon, 19 C. L. T. Occ. N. 344.

ft. House of 111 Fame Evidence.] — 
Nature of evidence to prove a charge of 
being an inmate of a house of ill fame, 
considered. Regina v. St. Clair, 27 
A. R. 308.

(». House of 111 Fame — Time — Place.] 
A conviction for keeping a house of 

ill-fame on the 11th of October, and on
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other days and times before that day :— 
Held, sufficiently certain as to time. 
The information described the parties as 
of the township of Hast Whitby, and had 
“ county of Ontario” in the margin.
It charge! that they kept a house of ill- 
fame but dal not expressly allege that 
they did so in that township or county. 
The evidence, however, shewed that their 
place, at which such house was kept, 
was in Hast Whitby, in which the justices 
had jurisdiction : Held, sufficient. A 
certiorari to remove the conviction was 
therefore refused. Hkuina v. Williams, 
37 I’. <’. If. Aid.

7. House of 111 Fame. I 'non a mo
tion on the return of a habeas corpus 
to discharge the prisoner who was con
victed of keeping a house of ill-fame : 
Held that tin- conviction was bad 
on its face for uncertainty in not 
naming a place where the offence was 
committed : Held, also, that it was 
defective because it did not contain an 
adjudication of forfeiture of the fine im
posed . Regina v. Cyk, 12 V. R. 24.

ft. House of 111 Fame Vkohtitute.)
A convict ion under 32 & 33 Viet. c. 28 ( I )). 
for that Y. L. was, in the night time of 
tin 24th of February. 1870. a common 
prostitute, wandering in the public streets 
of the city of Ottawa, and not giving a 
satisfactory account of herself, contrary 
to this statute : Held. bad. for not 
shewing sufficiently that she was asked 
before or at the time of being taken, to 
give an account of herself, and did not 
do so satisfactorily. Regina v. Lb- 
VKCQUB, 30 IT. (’. R. 500.

0. House of 111 Fame Vrocedurk — 
Pleading Guilty.)—The offence of being 
a keeper of a house of ill-fame is an in
dictable offence, and it may be tried either 
before a jury in the ordinary way or before 
a police magistrate under the summary 
trial clauses or before a justice of the ; 
peace under the summary convictions 
clause of the (ode. A prisoner was con- ! 
victed by a police magistrate, after 
pleading guilty to the charge that she 
did “ unlawfully appear tIn- keeper <>i 
a house of ill-fame.” and was sentenced 
to be imprisoned for one year in the 
Andrew Mercer reformatory : Held, that 
the conviction might be treated as having 
been made under the summary convic
tions clauses of the (’ode, although the 
sentence exceeded the power of the magis

trate, and that such convictions might 
be supported anti the sentence amended 
under those clauses. : Held, also, that 
where a prisoner charged before a magis
trate with unlawfully appearing the 

1 keeper of a house of ill-fame had pleaded 
guilty to such charge, there was a trial 

! on the merits, and that such |>erson was 
to be diiMiied guiltv of the offence of 
keeping a house of ill-fame. Regina v. 
Spooneii, 32 O. R. 451.

10. Inmate of House of 111 Fame Con- 
VKT10N Criminal Code Secs. 783 and 
80S Right to Appeal.) A prisoner 
convicted under Criminal Code 783 of 
being an inmate of a house of ill-fame has 
no right of appeal, this being precluded 
by sec. 808. Regina v. Nixon, 5(’.(’. C. 
32.

11. Keeping House of 111 Fame Con
viction F.vidknce.) Rex v. Martin, 
1 O. W. R. 420.

12. Keeping Bawdy House Defence 
Duplicity Continuity.] fhe

defendant was convicted by the stipen
diary magistrate for the city of Halifax 
of the offence of “ keeping a disorderly 
house, that is to say, a common bawdy 
house, on the 21st April, 1901, and on 
divers other days and times during the 
month of April, 1901.” and was fined the 
sum of $54. and in default of payment of 
the fine, was adjudged to be imprisoned 
with hard laltour fora term of four months:

Held, dismissing application for a 
habeas corpus, that the offence as char
ged did not constitute more than one 
offence; and that the word “ keeping ” 
implied a continuous offence. Rex v. 
Keeping, 34 N. 8. Reps. 442.

See also S. C. 21 Dec. X. 608, 34 N. 8. 
Reps. 443n.

13. Keeping Bawdy House Contin
uous Offence.) -Defendant was con
victed by the stipendiary magistrate of 
the city of Halifax, of the offence of 
“ keeping a disorderly house, that is to 
say. a common bawdy house, on the 21st 
April, 1901, and on divers other days and 
times during the month of April, 1901,” 
and in default of fine paid was imprisoned 
with hard lalnnir. To an objection taken 
on motion for habeas corpus : Held, 
that the words used indicated one con
tinuous offence, not several separate
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offences. (Note—The court refused to 
hear objection based on proceedings in 
the court below, prior to conviction. 
Subsequently on a renewal of the appli
cation. and on production of the record, 
Went herbe. .1., discharged the defendant.
4 ('. (’.(’. 496, 37 ('. L. T. H.r>K Reporter.) 
Kkx v. Keeping, 34 N. S. R. 442.

14. Keeping Bawdy House Offence
Conviction Vagrancy Criminal 

Code, s. 207.} Hex v. Leconte, 0 <>. 
W. R. 970.

If). Keeping Bawdy House Criminal 
Code, s. 105 What Constitutes 
Offences Place of Resort for 
Prostitutes.) Crown case reserved. 
Magistrate found that a certain house 
was kept by defendant for the purpose 
of prostitution, but there was not suffi
cient evidence to shew that any other 
women resorted thereto for such pur
poses. The question reserved was whe
ther. in these circumstances, the magis
trate was right in convicting defendant 
under s. 105 of the Criminal Code, or 
whether he should have applied the ruling 
in Rex v. Young, 6 Can. Crim. Cas. 42. 
and acquitted defendant : Held, Code 
has not changed the law as to what 
constitutes the offence of keeping a com
mon bawdy house, and that a woman 
living by herself in a house cannot be 
convicted of the offence unless other 
women than herself resort to it for the 
purpose of prostitution. Rex v. Mannix,
6 C). W. R. 265. 10O. L. R. 303.

Hi. Keeping Bawdy House Nature 
op Oppbncb Evidence Crimi
nal (’ode s. 105.] — 1. A woman, 
living by herself in a house, cannot be 
convicted of keeping a bawdy house 
therein, unless it is shewn that one or 
more other women resort to it for pur
poses of prostitution. Rex v. Young.
14 Man. L. R. 58. and Singleton v. Elli
son, (1805), 1 Q. B. 607, followed. 2. In 
order to support a conviction for keeping 
a bawdy house, it is not sufficient to shew j 
the bad reputation of the house and its 
inmates and that men resorted to it in 
the night, but actual proof must be given 
of some act or acts of prostitution, though 
definite proof of one may be sufficient. 
Revina v. St. Clair, 3 Can. Crim. Cas. at | 
p. 557, followed. 3. Section 195 of the ; 
Criminal Code, 1892. does not change 1 
the law, as it was before the Code, as to

the essential ingredients of the offence 
of keeping a bawdy house and is intended 
merely to define the nature of the prem
ises within which a bawdy house may lie 
kept, and not to state what acts constitute 
such keeping. Rex v. Ohherg. 15 Man. 
I. R. 117 I W. L. 11. 121.

17. Keeping Disorderly or Common 
Betting House Race Track op In
CORPORATE!) ASSOCIATION BETTING
At.)—The defendant was tried before a 
police magistrate upon a charge of keeping 
a disorderly or common betting house, 
found guilty, and convicted. A case was 
stated by the magistrate after leave 
granted, in which he reported that it 
was shewn that a house was kept ami 
used for betting between persons resorting 
thereto and the keeper; that the accused 
appeared, and he found him to lie the 
keeper; that the house was owned by a 
joint stock company, of which the ac
cused was president, and was situated on 
the race track of an incorporated asso
ciation; that there were about thirty 
persons betting with accused and his 
assistants, some on races then in progress 
in the State of New York, with which 
there was telegraphic communication, 
and others on races in progress on the 
local race track conducted by the com
pany under an agreement with the asso
ciation : Held, that the offence was the 
keeping of a house for the purposes in
tended in s. 197 of the (’ode, and that the 
facts proved brought the accused within 
its danger, and he was rightly convicted :

Held. also, that s.-s. 2 of s. 204 of the 
(’ode stands by itself, and that the ex
ception contained in it expressly limited 
to the first part of that section, and it 
should not be read into s. 197. Rex v. 
Hanrahan, 22 < >cc. N. 228, 3 0. L. R. 659, 
I O. W. 1: 346.

18. Keeping Bawdy House Criminal 
Code.]-- A female cannot be convicted 
of unlawfully keeping a bawdy house, 
under e. 198 r s. 783 of the Criminal Code, 
unless it is shewn that the house or room 
in question is occupied or resorted to by 
more than one female for the purposes 
of prostitution. Singleton v. Ellison, 
(1895) I Q. B. 607. followed. Rex v. 
Young, 22 Occ. N. 211, 14 Man. L. R. 58.

19. Keeper, inmate or Frequenter of —
Jurisdiction of Recorder.)--The word 
1 magistrate ’ signifies and includes every
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recorder in the Province of Quebec, and 
the jurisdiction of a recorder is absolute 
where a person is charged with keeping 
or being an inmate of. or habitually fre
quenting a disorderly house, house of 
ill-fame or bawdy-house. Regina v. 
Bougie, 3 C. (\ C. 487.

20. Lessor Equally Guilty with the 
Lessee Where House Leased for the Pur-

floses of Prostitution.)—A person who 
eases a house to another for the purposes 

of prostitution renders himself under the 
provisions of paragraph (b) of section 01 
of the Criminal Code, a party to and 
guilty of the offence afterwards committed 
by his lessee of keeping a disorderly 
house, although he was not himself the 
keeper and he can be prosecuted, tried, 
convicted and punished in the same 
manner as the actual keeper. Regina 
V Roy,3. C. ('. 172, Q. lb Q. B. 312.

See also Bawdy House — Gaming — 
Vagrancy.

DISTRESS.
1. Imprisonment in Default of.)—One of

the convicting justices cannot exercise 
the discretionary power conferred by 
section 875, which allows the justices, 
when it appears that the issuing of a 
distress warrant would be ruinous to the 
defendant and his family, or by his con
fession that he has no goods or chattels 
wherein to levy such distress, instead of 
issuing the distress warrant, to commit the 
defendant to gaol. Rex v. Rawding, 
7 C. C. C. 436. N. S.

2. Rescue of Goods Wrongfully Dis
trained Justifiable Before the Impounding.]
—No rescue can be made of a distress 
after the goods are impounded, for then 
they are in the custody of the law, but 
if there be anything wrongful in the dis
tress, the tenant may rightfully rescue 
his goods before the impounding. Rex 
v. Harrkn, 7C. C. C. 543,6Ont. L. R. 668. 
24 Occ. N. 10, 2 O. W. R. 903.

See also Certiorari — Conviction — 
Information — Justice of the Peace.

DIVORCE.
See Bigamy.

DOCUMENTS.
Selling Counterfeit Tokens of Value, 

or What Purport to be Counterfeit Tokens 
of Value Criminal Code.]— Documents 
or paper writings not counterfeits, but 
so made or executed as to resemble United 
States Government notes, are counterfeit 
tokens of value within the meaning of the 
Criminal Code. 1892. s. 479. Regina v. 
Corey. 33 X. B. R. 81.

See also Counterfeiting — Evidence.

DOMICILE.
See Bigamy.

DRUGGIST.
1. Druggist.] -A druggist is not en

titled to ascertain from intending pur
chasers the symtoms. and determine 
disease, and prescribe remedy, but may 
if told complaint and asked for remedy, 
inform purchaser of remedies he has, and 
also which in his opinion is the better or 
best remedy. Also the fact that only 
the ordinary price is charged for medicine 
does not prevent it from being practising 
for gain the court cannot decide the trans
action. and apply the consideration all 
to medicine. Regina v. Howarth. 24 
Ont. R. 561. 1 C. C. C. 15.

2. Drugs - Criminal Code Sec. 179 
. Adi ertibemeni \\ ords ro mb

Taken in Literal Sense.]—An indict
ment for having advertised a medicine 
represented to cause miscarriage, the 
advertisement alone was relied upon by 
the prosecution. This contained a warn
ing that ‘ Indies were not to use the tablets 
during pregnancy ’. It was urged hy 
counsel that the caution in reality coun
selled the employment of the medicine 
to avoid pregnancy, but the court held 
that the words must be taken in their 
material and primary sense, and the case 
should be dealt with ns though the alle
gation had been the eubject "f a criminal 
libel. Rex v. Kahn, 5 C. C. C. 543. 5 
O. R. 704.

DYING DECLARATION.
1. Admissibility — Previous Trans

actions — Res Gestae.]—A dying de-
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duration is admissible only as to the 
transaction itself from which the death 
ensued, such circumstances as from part 
of the res gestae should lie admitted in 
evidence, nut not any circumstances 
which occurred before or after, and which 
are independent of the transaction itself. 
Rex v. Laurin, (No. 11 ."> 324.

2. Admissibility of.] If the deceased 
was at the time of making the declaration 
in such a condition that L. believed (1) 
that his death was imminent and im
pending (2) that lie was in danger of 
dying in a short time without hope of 
recovery, the declaration is admissible; 
and whether such was the case is a ques
tion entirely for the trial Judge to decide. 
It. v. Woods, 5 B. ('. It. 585. 2C. C. C. 15».

3. Admissibility of “ Going Fast ".] 
—On a charge of murder a declaration 
by the deceased that he was “ going fast ” 
and that the prisoner had shot him. and 
asking that a priest be sent for. though 
subsequently he requested the presence 
of a doctor, is admissible as a dying 
declaration, and the fact that he subse
quently entertains a hope of recovery 
is irrelevant except in so far as it may be 
evidence of his state of mind at the time 
of the declaration. Regina v. Davidson, 
1 (\ C. C. 351, 30 N. S. R. 349.

4. Dying Declaration.] —On trial of an 
indictment of murder, the Crown offered 
as a dying declaration of the deceased, 
testimony of a witness as follows :—“ He 
said he was shot." I said, “ Do you 
really say you are shot ?” He said, 
“ I am shot in the body. I am going 
fast.” I said. “ Can’t you take my arm 
and I will take you away ?” He said, 
“ I can never walk again.” I said. “ For 
God's sake who shot you ?” He said, 
“ Henrv Davidson shot me. God help 
him. Î hope he will not be hanged for it.”: 
—Held, that the evidence indicated such 
a complete expectation of death as ren
dered it admissible as a dying declaration. 
And that a subsequent proposal by the 
deceased to send for a doctor was not 
necessarily inconsistent with the idea 
that all hope was gone. Regina v. 
Davidson. 30 N. S. R. 349.

5. Of Indian Obtained by Question and 
Answer and Translated by Interpreter.]—
A dying declaration made by an Indian 
ignorant of the English language, the

statement having been obtained through 
an Indian interpreter by question and 
answer, and the interpreter translating 
the statement to another person by whom 
it was taken down in writing in narrative 
form, was held to have been properly 
admitted if the evidence was clear that 
the interpreter properly translated the 
statement, and the person who wrote it, 
properly took down the language that 
was used. Rex v. Louie, 7 (’. C. C. 347, 
10 B. <\ R. 1.

See also Evidence.

ELECTION.

1. Committal for Trial on Manslaughter
Election for Speedy Trial — Ap

plication to Substitute Murder 
Charge.)—The accused had been pro
ceeded against on the preliminary en
quiry for murder, but at the instance of 
the Crown was committed on a charge 
of manslaughter, and on this charge had 
elected for speedy trial. The Crown then 
desired to change the charge again to mur
der, but the court held the accused had the 
right to elect for speedy trial and there 
was no authority to warrant the alter
ation again of the charge under the cir
cumstances. Rex v. Telford, SC. (’. C 
223. 2 W. L. R. 405.

2. Crim. Code Sec. 767 -Trial Before 
Particular Judge.]—Crim. Code Sec. 
767 prior to its amendment by 03 and 
04 Viet. ch. 40 required the speedy trial

1 to be before the particular Judge before 
whom the election w’as made. Rex v.

] Alfred McDougall, S C. C. C. 234, 
8 O. L. R. 30.

3. Neglect to Inform Accused of Next 
Jury Court — Counsel’s Consent to 
Summary Trial.) — Upon the arraign-

! ment of the prisoners before a magistrate, 
j of an offence requiring their consent in 
' order to try summarily; after the charg - 
! had been read over to them, the magis

trate asked accused whether they wished 
to be tried before him or before a jury 

î without naming the date of the next jury 
! court. The prisoners thereupon through 
i their counsel elected for summary trial. 

It was held that sec. 785-786 of the Crim
inal Code had not been complied with,
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and the consent of counsel was no waiver, 
and conviction quashed. Rex v. Walhh 
& Lamont, 8 C. C. (\ 101.7 0. L. R. 149.

4. Power of Prosecuting Officer to Re
ceive — Depositions — Perusal ok 
Magistrate's Signature.)—Where there 
is no judge of the county court residing 
in the county, the prosecuting officer or 
counsel appointed under the provisions 
of R. S. 1900, c. 165. s. 1. is empowered 
to take the election of a prisoner, under 
the Code, s. 766, to l>e tried before the 
Judge of the county court. The powei 
given to such officers to conduct all 
criminal business on behalf of the Crown 
includes all process necessary to bring 
the prisoner to trial, and the making of 
his election is one necessary act in these 
proceedings. Where all the depositions, 
or copies thereof, taken against the pris
oner. and returned into the court before 
the trial, were handl'd to the prisoner's 
counsel for perusal :—Held, that it was 
no cause of complaint that the papers so 
handed were mixed up with other papers, 
there being no serious difficulty in under 
standing those applicable to the particular 
offence with which the prisoner was 
charged :—Held, also, that that depo
sitions to which the magistrate had affixed 1 
his signature were not to be rejected be
cause such signature was possibly not 
plans! in the most correct place. Qmere, 
whether an indictment found by the 
grand jury should be quashed because 
depositions are improperly taken. The 
King v. Traynor, 4 Can. Crim. Cas. 110- 
questioned. Rex v. Jodrey, 25 Occ. N., 
109.

5. Re-election — New Charge - Se
duction.)—Where on a charge of seducing 
a girl over the age of fourteen years and 
under sixteen years, the prosecution ab- 
tains an amendment of the indictment 
to conform to the evidence, by changing 
the date of the commission of the alleged 
offence, to a date when the girl was of 
previously chaste character, tin- amend
ment constitutes a new charge, and the 
accused has the right to re-eïect. R. v. 
Lacelle, 10 C. C. C. 231.

6. Right to Re-Elect — Mandamus — 
Crim. Code 766-767.)—A prisoner who 
has elected to be tried by a jury, and has 
been remanded to gaol, has no absolute 
right to insist on again being brought 
before the court to re-elect for speedy 
trial and mandamus to the sheriff will

not lie. Regina v. Ballard, I C. C. C. 
96, 28 O. R. 181 •

7. Summary Trial — Omission ok 
Justice to State Time ok Next Jury 
Sittings.)—Where a justice tried the 
accused by consent, but did not inform 
him. as to the probable time of the next 
sittings of a court of competent juris
diction, where he could be tried by jury : 
Held, on application for certiorari that 
the conviction could not stand. R. v. 
Williams. 10C. C. C. 330, 2 W. L. R. 410.

K. Speedy Trial — R. S. Nova Scotia 
(1900) c. 195.| I'nder sec. 2 of cap. 195, 
R. S.X.S. 11900i the prosecuting counsel 
appointed by the Attorney-!leneral has 
power to conduct all criminal business 
which must be held to include all persons 
necessary to bring the prisoner to trial; 
and to make his election is one necessary 
act in those proceedings; the act therefore 
is wide enough to permit of the prosecuting 
counsel taking an election under Code 
sec. 766. R. v. Jodrey, 9 C. C. C. 477.

9. Speedy Trial — Code, hh. 765-2 
Right ok Prisoner to Re-elect as to 
Modi or Trial.) A prisoner who has 
been brought up for election as to the 
mode of his trial under the speedy trial 
sections of the Criminal Code, and has 
elected to be tried by a jury, may after
wards re-elect to be tried speedily by a 
Judge. Regina v. Prévost, 4 B. C. R. 
326.

10. Speedy Trial Right to Klect 
or Accused Admitted to Bail under 
Code S. 601.)—A person accused of an 
indictable offence who has been admitted 
to bail under Code. s. 601, by the magis
trate before whom he is brought for pre
liminary examination upon the charge, 
has a right to a speedy trial under Code, 
s. 765. to the same extent as if the magis
trate had committed him for trial under 
s. 596. Regina v. Lawrence, 5 B. C. R. 
160.

11. Speedy Trial — Changing Charges
FROM THAT FOR WHICH COMMITTED —CODE
Secs. 767-773.)—When once a prisoner 
has elected to be tried by a Judge he has 
no power of re-election. Judge should 
not, against the wish of a prisoner, give 
his consent to any change being preferred 
against the prisoner, unless it is clear that 
it may be more formally or differently
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expressed, it is substantially the same 
charge as the one on which he was com
mitted for trial, and on which he has been 
brought before a Judge and elected to be 
tried without a jury. R. v. Carrière, 
6 ('. C. (’. 7, 14 Man. L. R. 52, 22 Occ. -V 
187.

12. Speedy Trial — Right to Re-elect.
The accused having elected for speedy

trial before the county court Judge under 
the (’ode, part L1V., the Judge has no 
discretionary power to allow the accused 
to withdraw the election made and obtain 
a trial by jury. Rex v. Keefer, 5 (’. C. 
C. 122, 2 O. !.. I(. Ô72.

13. Speedy Trial — Preferment of 
Indictment Without Preliminary In
quiry — No Right of Election — (’ode 
Sec. 765-767.]—1. A waiver of the con
stitutional right of trial by jury can be 
made only by following out a compliance 
with all the statutory provisions in that 
behalf; 2. The only cases under the (’ode 
in which accused persons are allowed 
speedy trials are those in which the 
information has been laid before a justice 
charging an indictable offence triable 
at the General or Quarter Sessions, in 
which a preliminary enquiry has been 
made, depositions taken, and a committal 
for trial made. 3. If no election has been 
made before an indictment is returned 
founded on the facts disclosed in the 
depositions, the accused possesses no 
statutory right to demand a speedy trial. 
Rex v. Wener, 6 C. C. C. 406.

14. Speedy Trial — Attempt to Com- 
mit Rape Code Sec. 263-269.]—The 
warrant of commitment charged that 
the accused “ did unlawfully assault with 
intent to carnally know.” The accused 
wished to elect for speedy trial, but the 
Crown objected on the ground that the 
offence was really “ an attempt to com
mit rape.” Held, that where the de
positions disclosed an attempt to commit 
rape and the Crown express the intention 
of laying the more serious charge, the 
accused will not be permitted to elect 
a speedy trial. Rex v. Preston. 9 (’. C. 
C. 201, 11 B. C. R. 159.

15. Speedy Trial — Jurisdiction — 
Code Sec. 767.]—1. When the accused is 
not in custody at the time a true bill is 
found by the grand jury, or when the 
indictment is filed of record, or when he

has been arraigned and pleaded, the forum 
becomes fixed, and jurisdiction is deter- 

I minately established in the court where 
the record is filed. The case cannot then 
be removed from it even on consent of the 
Crown and the accused, since consent 
connot confer jurisdiction in criminal 

i prosecutions. 2. Sub. 5 of Code sec. 767 
applies to cases for re-election only, and 
not to a case where the accused has never 
been brought up for election and elected 
against a speedy trial in the first instance

A bill of indictment cannot, however, 
lie preferred against a person in custody 
who has legally elected lor speedy trial. 
R. v. Komii:\sky. <i ('. C. ('. 524.

16. Summary Trial Code Sec. 786.]—
| The option of a jury trial ought to be

placed before the accused before the 
magistrate obtains consent to a summary 
trim. R. v. Shepherd, 6 C. C. C. 643.

17. Waiver of Preliminary Investigation
Right to Speedy Triai,.) A prisoner

I who waives a preliminary investigation 
cannot elect for speedy trial before the 
county court Judge. As no depositions 
are taken, there is no compliance with 

i (’ode sec. 767 which requires the charge 
! to be stated to the accused from the depo- 

sitions. Rex v. Alfred McDougall, 
8 (’. C. (’. 234, 8 O. I,. R. 30.

18. Withdrawing — Amending Charge] 
—Where a prisoner had pleaded not 
guilty to a charge and had elected to be 
tried by a jury and upon the charge being

| amended, pleaded not guilty to such 
! amended charge, he was not allowed to 

withdraw his election and make a new 
1 one on the grounds that he had no right 

by law to be t ried by a Judge ill a summary 
I way and that the charge as amended was 
i substantially the same as that upon which 
I he had made hie election. The Queen 

v. Skelton, i Can. Crim. Cases, p. 467, 
18 C. L. T. 205.

See also Speedy Trial — Summary 
| Trial.

ELECTIONS.

1. Conviction of Deputy Returning Offi
cer, Although not Formally Appointed.]—
The accused had received from the Re- 

! turning Officer an appointment as deputy
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signed by him. with the blank for the 
name not filled up. as required by sec. 30 
of the Dominion Elections Act, R. S. C. 
c. S. He acted as deputy returning officer 
at one of the polling booths during the 
whole of the day of the election. He was 
convicted under sub-sec. (c) of sec. 100 
of the Act, for that he. being the deputy 
returning officer for that district, fraud
ulently put into the ballot box a number 
of ballots that he was not authorized to 
put in, and a case was reserved at the 
trial for the opinion of the court, as to 
whether the accused could under the cir
cumstances properly be convicted of such 
an offence. Held, following Rex v. 
Gordon, 2 Leach 581; Rex. v. Holland. 
5 T. R. 607, and Rex v. Dobson, 7 East, 
218. that the accused, having acted in the 
office and having been deputy returning 
officer de facto on the day in question, was 
properly convicted of the offence charged. 
Regina v. Hoi.man, 10 Man. L. R. 272.

2. Misdemeanour — Unlawful Vot
ing at Elections.] A person who does 
an act which a statute on public grounds 
has prohibited generally is liable to an 
indictment for misdemeanour; and it is 
not necessary that the statute should 
prohibit such an act in express language. 
The defendant's name appeared on the 
voter’s list used at the elections of a mem
ber of the House of Commons, but before 
such elections he lost his right to vote, 
but voted at the election without haying 
at the time he so voted the qualifications 
prescribed by law :—Held, that he was 
guilty of a criminal offence, and was rightly 
indicted ns for a misdemeanour. Re
gina v. Sturdy, 23 C. L. J. 87.

3. Omitted Names from List — Demur
er to an Indictment.}—The first count 
charged that the defendant, after having 
made the alphabetical list of persons 
entitled to vote, &c.. made out a dupli
cate original of the said list, and certified 
by affirmation to its correctness, and 
delivered the same to the clerk of the 
peace, and that in making out the certi
fied list so delivered to the clerk of the 
peace of persons entitled to vote, &c.. 
the defendant did feloniously omit from 
the said list of the names, &c.. which 
names of any or either of them ought not 
to have been omitted. The second count 
was nearly the same as the first, the word 
‘‘ insert " being used where the word 
^ omit ” was used in the first:—Held.

that the omission charged having been 
from the certified list delivered to the 
clerk of the peace or “ duplicate original ” 
the words “ said list,” referring to the 
words “ the certified list so delivered to 
the clerk of the peace ” were a sufficient 
description to identify the list intended. 
Regina v. Switzer, 14 (’. 1*. 470.

As to the objections that it did not ap
pear that the persons whose names were 
charged to have been omitted, dec., were 
persons entitled to vote, dice. :—Held, 
that the words in the indictment were 
not a direct and specific allegation that 
those persons were entitled t<> vote. In.

As to the objection that it was not 
alleged that the list was made up from the 
last revised assessment roll : Held, that 
by the indictment it appeared that the 
assessment roll referred to was the 
assessment roll for 1863, and that it was 
sufficiently stated that the alphabetical 
list was made up for that year, and that 
the Crown would be bound to prove such 
a li>t . I n.

Held further, that both counts in the 
indictment were bad, as they should have 
shewn explicitly how and in what 
respects these names should or should 
not have been on the li~t, by setting out 
that they were upon or were not upon the 
assessment roll (as the case might be) 
or at any rate were or were not upon the 
alphabetical list. In.

4. Personation.]—Falsely personating a 
voter at a municipal election is not an 
indictable offence. Remarks as to the 
form of the indictment in such a case. 
Regina v. Hogg, 25 U. C. It. 66.

5. Refusal to Administer Oath.]—An
indictment against a deputy returning 
officer at an election, for refusing, on the 
requisition of the agent of one of the can
didates to administer the oath to certain 
parties tendering themselves as voters, 
was held bad on demurrer, for omitting 
the name of the agent. Regina v. Ben- 
nett, 21 C. I'. 236.

In the same indictment another count 
charged defendant with entering and re
cording in the poll books the names of 
several parties as having voted, although 
they had refused to take the oath pre
scribed by law :—Held, not an indictable 
offence, being a creature of the statute, 
which also prescribed the penalty and 
the mode of enforcing it. Remarks upon 
the otherwise objectionable character of



299 EMBEZZLEMENT 300

the indictment, in setting out in the in
dictment itself, a reference merely made 
to the “ said list.” In.

6. Riots at Elections.] -Vnder the sta
tute for repressing riots at elections, no 
power is given to magistrates to convict 
summarily : the offenders must lie tried 
by jury. Ferguson v. Adams, 5 V. (’. It. 
194.

EMBEZZLEMENT.

1. Agent.] -The prisoner was convicted 
upon an indictment under 1 & 5 Viet, 
c. 25, s. 41, charging that one W., entrust
ed to him for a special purpose, viz., for 
the purpose of exhibiting to B. and ob
taining another note made by prisoner 
to and indorsed by B.—the said prisoner 
then being the agent of W.—a promis
sory note made by prisoner payable to 
and indorsed by B., being a valuable 
security, without any authority to sell, 
transfer, &c., or convert the same to his 
own use; and that he unlawfully kept 
and converted it to his own use. It 
appeared that the prisoner gave an en
dorsed note, payable at Kingston, in 
payment of goods purchased, with an 
agreement that in case the payee should 
be unable t<> get it discounted at King
ston, he would procure for him a new note, 
with the same indorsers payable at Belle
ville. The payee being unable to get it 
discounted at Kingston, sent the note to 
W. at Belleville, w ith instructions to get 
a new note from the prisoner as agreed 
on; W., entrusted the prisoner with the 
note, on his promise that he would take 
it to the indorsers, and either return it 
or bring back a new note at once. The 
prisoner, however, kept the note, and 
neither returned it nor procured another, 
though often requested to do so both by 
the payee and W. :—Held, that the 
prisoner was not an agent within the 
meaning of the statute, and that the 
conviction must be <|uashed. Regina 
v. Hynhb, 13 V. C. R. 194.

Semble, also, that it could not be said 
that the prisoner was entrusted with the 
note without any authority to transfer 
or pledge the same; or that his retaining 
it was proof of converting it to his own

2. Agent.] The indictment charged 
that one M. entrusted to defendant, then 
being an agent, a promissory note of one 
R., for $200, for the special purpose of 
receiving six pounds sterling thereon 
from A. and that defendant, contrary to 
the purpose for which the said note was 
entrusted to him, did unlawfully nego
tiate and convert the same to his own use. 
It appeared that R. had made the note 
for As accommodation, and A. being 
indebted to one (’. in six pounds sterling, 
it was agreed that he should deposit this 
note with M. to secure the payment. 
Defendant, by C\s order, got the note 
from M. on condition that he should give 
it up to A. on the six pounds sterling 
being paid. A afterwards paid this sum 
to defendant, but defendant kept the note 
and sued R. upon it. alleging that he 
was entitled to do so by some arrange-

| ment with R., which the jury found was 
not the case, and they convicted the de
fendant Held, that the conviction could 

1 not be sustained, for the defendant was 
not an agent within the meaning of the 

j Act, which refers only to general agents 
1 of the description specified; and, semble, 
i that upon the evidence he was not M.’s 

agent, or guilty of any breach of tmst 
towards him. Regina v. Armstrong, 
20 U. C. IK 245.

3. Clerk.]—The prisoner being a clerk 
in the Bank of Upper Canada, was placed 
in an office apart from the bank, and en
trusted with funds for the purpose of 
paying persons having claims upon the 
government, which payments were made 
upon the cheque of the receiver-general, 
whose office was in the same building. 
While so employed a deficiency was dis-

I covered in his accounts, which he at first 
ascribed to a robbery, but he afterwards 

i confessed that he had lent the moneys 
, entrusted to him to various friends. It 
I also appeared that on a certain day he 

had received a cheque from the receiver- 
general for £1439 15s. for coupons on 
government debentures held by the bank, 
and had credited himself in account with 
that sum as if paid out by him on the 

! cheque, making no entry on the coupons,
1 thus covering his deficiencies by so much.

and making it appear that he had paid 
I out the amount of the cheque in cash, 
i when in fact he had paid nothing. The in

dictments contained two counts, the first 
j charging that on, «fcc., the prisoner, 

being a clerk, then employed in that



30i EMBEZZLEMENT 302

capacity by the bank, did then and there 
in virtue thereof receive a certain sum. 
to wit, 4*143V 15s. for and on account of 
the said bank, and the said money fe
loniously did embezzle. The second, 
that he as such clerk received a certain 
valuable security, to wit, an order for 
the payment of the money, to wit. 4*1439 
15s. for and on account of the said bank, 
and the said valuable security feloniously 
did embezzle. On this indictment he 
was convicted of embezzlement :—Held, 
that the prisoner had been guilty of em 
bezzlement within Viet. 19 c. 121, s. 40; 
and the conviction was affirmed. Re- 
01NA v. Cummings. 16 U. ('. R. 15. Re
versed on appeal, 4 L. J. 1S‘2.

Held, also, that the indictment was 
sufficient in form, the omission of the con
clusion, contra formant statuti, being no 
objection. In.

4. Municipal Treasurer — Civil Pro
ceedings.) —On an indictment against a 
treasurer of a county for embezzling £9 
14s. Kkl., received for taxes, it appeared 
that defendant received the money in 
October. 185X, and resigned in February, 
1859, when his books were taken from 
him by the warden, although the usual 
time for making up his account with the 
county, 31st of March, had not arrived. 
This sum was not entered in his Inioks as 
received, nor was there any entry of other 
monies received for taxes at a later date; 
but after his books had been taken he 
sent in a list of monies received, including 
this, although before he did so it had been 
stated in a newspaper that this and other 
payments were not accounted for. There 
was no proof that he was indebted to the 
county on the whole of his accounts, and 
H was shewn that he claimed that they 
were in his debt; and that the question 
was pending before arbitration, to whom 
several civil suits between himself and the 
council had been referred. The jury 
found the defendant guilty Held, that 
the evidence did not warrant the con
viction. and a new trial was granted. :— 
Held, also, that the money was not im
properly charged to be the money of the 
county, though it was received from the 
township of Maidstone, and was to be 
accounted for to it by the county. Re
gina v. Bullock, 19 U. C. R. 513.

5. Municipal Treasurer — Illegal 
Application of Funds.]—Semble, that 
the treasurer of a municipality may be

indicted for an appropriation of the funds 
clearly contrary to law, even though sanc
tioned by a resolution of the council. 
Municipality of Fast Nihhouhi, 16 
V. (\ R. 513.

Semble, that the treasurer of a muni
cipality might be indicted for paying a 
member of the council for his attendance.

6. Money Received not as Servant or 
Clerk.]—The prisoner, not having been 
in the employ of the prosecutor, was sent 
by him to one Milner w ith a horse, as to 
which Milner and the prosecutor, who 
owned the horse, had had some nego
tiations, with an order to Milner to give 
the bearer a cheque if the horse suited. 
On account of a difference as to the 
price the horse was not taken and the 
prisoner brought him back. Afterwards 
the prisoner, without any authority from 
the owner, took the horse to Milner and 
sold it as his own property, or professing 
to have the right to dispose of it. and 
received the monev. giving a receipt in 
his own name : Held, that a conviction 
for embezzlement could not be sustained, 
as the prisoner, when he received the 
money, did not receive it as a servant or 
clerk, but sold the horse as his own and 
received the money to his own use. 
Queen v. Topple, 3 R. & ('., V S. R. 566.

7. Postmaster.]—One 1>.. being post- 
master at Merlin, transmitted to defend
ant at Toronto several post-office orders 
payable there, which defendant presented 
and got cashed, but it appeared after
wards that the moneys thus obtained had 
never been received by 1>. for defendant, 
and that frauds to a large extent had been 
thus committed. Defendant having been 
convicted upon an indictment, which 
charged him with unlawfully, fraudu
lently. and knowingly obtaining from our 
Lady the Queen, with intent to defraud :— 
Held, tliat the indictment was good; 
that the 56th section "t the Post Office 
Act, (’. S. (*. c. 31 was not applicable to 
the case; that the money was properly 
charged to be the money of the Queen, 
not of the postmaster; and that it was 
unnecessary to allege an intent to de
fraud any particular person. Remarks 
as to the extensive nature of the provision 
on which the indictment was framed,

s. c. c. 92, s. 73. Semble, also, that 
defendant might also have been properly 
convicted under another count of the in-
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diet ment, charging him with having ob
tained the money by false pretences. 
Regina v. Dessauer, 21 U. C. It. 231.

8. Property not in Prosecutor.]—The
risoner was apprentice to a baker, and
ad authority from his master to deliver 

bills for bread to customers, and receive 
the amounts. In payment of one account 
he received a bank cheque, payable to 
his master “ or order.” upon which he 
forged his master’s name, and received 
the money from the bank. :—Held, on 
these facts, that he could not lie convicted 
on an indictment charging that he did, 
by virtue of his employment, as the ser
vant of A. B., take into his possession 
a certain sum of money, for and on ac
count of the said A. B. .and did feloniously 
embezzle the said money, so being the 
property of the said A. B., the money 
received by the prisoner never having 
been the property of A. B. by reason of 
the forgery, but the property of the bank; 
and not having been received by virtue 
of the prisoner’s employment as the ser
vant of A. B. Regina v. Hatheway,
6 All.. N. B. R. 382.

See Dominion Statute. 32 & 33 Viet, 
c. 21, s. 70. which omits the words “ by 
virtue of such employment.”

0. Suspension of Civil Right of Action—
Money had and Recovered.]—In an 
action for money had and received :— 
Held, that an exemplification of an in
dictment upon which defendant had been 
convicted of embezzlement, but acquitted 
on a charge of larceny, was admissible to 
shew that defendant had been acquitted 
of the felony, so that the civil action 
could lie. Macdonald v. Ketchum,
7 C. P. 484.

10. School Trustee.]—A school trustee 
having money in his hands not as secre
tary and treasurer of a board, or in any 
official capacity cannot embezzle such 
money, his duty as trustee not requiring 
or authorizing him to receive it. Ferris 
v. Irwin, IOC. P. 116.

11. Trust — Partnership — Imperial 
Act.]—The Imperial Act, 20 <fc 21 Viet, 
c. 54. s. 12, provides that “ nothing in 
this Act contained, nor any proceeding 
conviction or judgment to be had or taken 
thereon against any person under this 
Act, shall prevent or lessen, or impeach

any remedy at law or in equity, which 
any party aggrieved by any offence against 
this Act might have had if this Act had 
not been passed. . .; and nothing in this 
Act contained shall affect or prejudice 
any agreement entered into, or security 
given by any trustee, having for its object 

; the restoration or repayment of any trust 
property misappropriated” :—Held, that 

! the class of trustees referred to in said Act 
were those guilty of misappropriation 

1 of property held upon express trusts. 
Semble, that the section oidy covered 
agreements or securities given by the de
faulting trustee himself. Quœre, is the 

! said Imperial Act in force in British 
j Columbia ? If in force it would not 

apply to a prosecution for an offence 
under R. S. C. c. 164 (The Larceny Act), 
s. 58. An action was brought on a 

• covenant given for the purpose of stifling 
a prosecution for the embezzlement of 

! partnership property under R. S. C. c. 164, 
s. 58, which was not re-enacted by the 
Criminal Code. 1892 : Held, that the 

; alleged criminal act, having been com
mitted before the Code came into force, 
was not affected by its provisions and the 
covenant could not be enforced. Further, 
the partnership property not having been 
held on an express trust the civil remedy 
was not preserved by the Imperial Act. 
Major v. McCraney, 29 S. C. R. 182.

ENGLISH LAW.

1. Where the provisions in the Canadian 
Criminal ('ode are taken from the law 

I of England the court will be guided by 
English decisions for their interpretation, 

I and not by French authorities where they 
I differ from English decisions in the same 
! matters. Regina v. Authier, 1 C. C. C.
! 68.

See also Constitutional Law.

ERROR.

1. Court of Appeal.]—Error as dis
tinguished from appeal, will lie in a crim
inal case from the court of error and 
appeal to the Queen’s bench and the writ 
of error may be as nearly as possibly in 
the form of a writ of appeal given by the
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orders of the court published in 1850. 
Hegina v. Whelan. 28 V. C. R. 108. See

Appeals under C. S. U. C. c. 113, s. 29. 
as distinguished from error are in criminal 
cases confined to such as arise under the 
Act respecting new trials in criminal 
ci- 'll \ u t . C. 61. 1 H

2. Defect in Indictment.]—The court 
will not arrest judgment after verdict 
or reserve it in error, for any defect 
patent on the face of the indictment, as 
by 32 & 33 Viet. c. 29, s. 32, such defect 
must be objected to by demurrer, or by 
motion to quash the indictment. Re- 
Gina v. Mason, 22 C. P. 246.

3. Jury.]—Irregularities in its choice 
or constitution. See Post sub-head 5.

4. Police Court.] —Whether the police 
court is a court of justice within 32 & 33 
Viet. c. 21, s. 18, or not, is a question of 
law which may be reserved by the Judge 
at the trial, under C. S. U. (’. c. 112, s. 1, 
and where it does not appear by the re
cord in error that the Judge refused to 
reserve such question it cannot he con
sidered upon a writ or error. Regina 
v. Mahon. 22 C. P. 246.

5. Objections to Indictment.] -The At
torney-General refused his fiat for a writ 
of error in this case, upon objections taken 
to the indictment. Regina v. Green
wood, 23 U. C. R. 256, note A.

6. Right to have Committment Review
ed.] 29 «V 30 Viet. <• 16 had in view and 
recognizes the right of every man com
mitted on a criminal charge to have the 
opinion of the Judge of the superior court 
upon the cause of his committment by 
an inferior jurisdiction. Regina v. Mo- 
mi h. 1 V. II. 64.

7. Sessions.]—The proper proceeding 
to reverie a judgment of the court of 
quarter sessions is by writ of error, not 
by certiorari and habeas corpus. Re
gina v. Powell, 21 U. C. R. 215.

charge of misdemeanour, and after wit
nesses had been examined he was verbally 
remanded until the next day. Being 
then brought up again, and the exam
ination concluded, the justices decided 
in take bail and send tin1 case to the 
assizes. He said he could get bail if he 
had time to send for them, and the jus
tices verbally remanded him till the fol
lowing day telling the defendant to bring 
him up then to be committed or bailed. 
On that day defendant negligently per
mitted him to escape for which he was 
convicted : Held, that W, wras in cus
tody under the original warrant, and the 
matter still pending before the magis
trate until finally disposed of by com
mittment to custody or discharge on 
bail; and that the conviction was proper. 
Regina v. Shuttleworth, 22 U. C. R. 
372.

See also Prison Breaking.

EVIDENCE.

1. Accomplice.
II. Admissions.

III. Character Evidence.
IV. Competency or Compellability
V. Confessions.
VI. Corroboration.

VII. Deposition Evidence.
1. Coroner's Inquest.
2. Foreign Commission.
3. Preliminary Inquiry.
4. Miscellaneous.

VIII. Documents.
IX. Dying Declarations.
X. Examination of Witnesses.
\ I. ExTRADI nON < ' 1RES.

XII. Improper Admission or Rejec
tion of.

XIII. Onus of Proof.
XIV. Prisoner.
XV. Relevancy.

XVI. Rebuttal.
XVII. Weight of.

XVIII. Miscellaneous.

ESCAPE.

1. Prisoner Remanded.]—One W. was 
brought before magistrates in the custody 
of defendant, a constable, to answer a

I. Accomplice.

1. Accessory After the Fact.]—Upon a 
trial for murder it appeared that the de-
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ceased was found dead in his stable in ! 
the morning, killed by a gunshot wound. 
The prisoner was a hired man in his house. 
His widow, the principal witness for the 
Crown, testified that she and her husband 
went to bed by ten o’clock; that after
wards, her husband being aroused by a 
noise in the stable, got up and went out : 
that she heard the report of a gun; that 
a few minutes after the prisoner tapped 
at the door, which she opened; that he 
said he hid done it and that it was well 
done; that she asked him if he had killed 
her husband, and he said he had, and that 
it was for her sake he had done it; that 
he told her to keep quiet and give him 
time to get into bed which she did; that 
she waited a few minutes and then gave 
the alarm, calling the prisoner and an
other man who was sleeping in the house, 
who went out together and discovered 
the body. She also swore that the pris
oner had previously told her he was 
planning the murder, but that she did 
not consider him in earnest. There was 
evidence, apart from her own, of her im
proper intimacy with the prisoner; and 
a true bill had been found against her for 
tin- murder. The jury were told that 
there was no direct evidence corrobor
ating her testimony; the rule requiring the 
evidence of an accomplice to be confirmed 
was explained to them, and they were 
directed that before convicting they should 
be satisfied that the circumstantial evi
dence relied upon by the Crown did cor
roborate her testimony. They convicted; 
and questions were reserved under C. S. 
U. C. c. 112, whether the widow was an 
accomplice, and whether there wras suffi
cient evidence to submit to the jury :— 
Held, that whether she wras an accom
plice or not, there was no ground for 
disturbing the verdict. Quære, per Harri
son, C. J., whether the widow was an 
accessory after the fact, and whether, 
if so, she was such an accomplice as to 
require corroboration, according to the 
rule of practice. Per Morrison, J., and 1 
Wilson, J., she was an accessory after 
the fact. Regina v. Smith, 38 U. C. R. 
218.

2. Accomplice.]—Where the only evi
dence on a charge of playing in a common 
gaming house, is the evidence of an ac- ; 
complice who has received money to i 
testify against the accused, the conviction j 
will be set aside on appeal. R. v. Ah 
Jim, 10 C. C. C. 126.

3. Confession of Accomplice.]—In an 
action of trespass for false imprisonment, 
the defendant pleaded that a felony had 
been committed, and he had reasonable 
grounds to suspect the plaintiff, and

I therefore arrested and detained him until 
he was taken before a magistrate Held, 
that the confession of a third person that 
he, together with the plaintiff, committed 

, the felony, was not admissible in evidence 
as proof of the felony. Blair v. Hop
kins, 1 Kerr, X. B. R. 540.

4. Corroboration.j -Semble, that a con
viction on an indictment for conspiracy 
to procure by fraud the return of one F. 
to the Legislative Assembly, upon the 
evidence of an accomplice not corrobor
ated by other testimony, is not illegal 
but :—Held, that in this case such evi
dence was clearly confirmed, and that 
the verdict against all the defendants 
was warranted. Regina v. Follower. 
19 IT. (\ R. 48.

5. Corroboration.]—Remarks as to the 
application to civil causes of the practice 
in criminal cases regarding the corrobor
ation of accomplices. See Re Monteith 
Merchants’ Bank v. Monteith. 100 R. 
529; United Express Company v. D0110- 
hoe. 14 O. R. 333.

See also Specific Offences, sub-title 
1 IX., post — Intoxicating Liquors — 

Justice of the Peace.

6. Cautioning Jury.]—A conviction of 
a prisoner for horse-stealing upon the

i uncorroborated evidence of an accomplice, 
was held legal, although the Judge did 
not caution the jury as to the weight to 
be attached to the evidence. Regina v. 
Beckwith, 8 C. P. 274.

7. Cautioning Jury.]—When the jury 
have been cautioned as to acting upon 
the unconfirmed testimony of accom
plices, no fault can be found with the 
admission of their evidence. Regina v. 
Seddonh, 16 C. P. 389.

In this case being an indictment for 
soliciting R. and S. to steal money of 
the (lore Bank, the jury were told that 
the testimony of the accomplices was not 
sufficiently corroborated to warrant a 
conviction, whereupon they came into 
court stating that they thought the pris
oner guilty, but that he ought not to be 
convicted on the evidence, when they were
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then told that they ought to acquit ; 
hut after a short interval they returned 
a verdict of guilty. Before recording 
their finding, the presiding Judge recom
mended them not to convict on the evi
dence. saying, however, that they could 
do so if they thought proper : they never
theless adhered to their verdict : Held, 
no ground for a new trial. In.

S. Cautioning Jury.] The question 
whether or not a Judge, in charging a 
jury, should caution them that the evi
dence of an accomplice should he corrobor
ated, is not a matter for a court to review 
on a case reserved, for it is not a question 
of law hut of practice, though a practice 
which should not he omitted. Regina 
v. Stubbs, 7 Cox, C. (’. 4M, and Rbuina 
v. Beckwith, 8 C. V. '274. followed. 
Regina v. Andrews, 12 0. It. 184.

11. Admissions.

1. Admission of Prisoner Confession 
— Constable — Caution.)—The prisoner 
was arrested on a charge of stealing S’s. 
gun. and in answer to questions put to 
him hy a constable, who did not caution 
him, he made certain statements; he was 
afterwards charged with the murder of 8., 
and on his trial the Crown sought to put 
in evidence his answers :—Held, not ad
missible. Hex v. Kay. 11 B. C. It. 157.

2. Admission Statement by Pris
on e it.]—The provisions of s. 32 of 32 and 
33 Viet. (Can.) c. 30. are directory, and 
a statement in writing not prefaced with 
the statutory words, made by a prisoner 
to the committing magistrate, was ad
mitted in evidence, upon evidence hy 
the committing magistrate that he had 
verbally cautioned the prisoner to the 
effect required by the statute, before 
receiving the statement in question. 
KeCINA V. K A LA BEEN ET AL., 1 B. (’. H., 
pt. I., 1.

3. Declaration of Prisoner Before Being 
Charged With Crime.]—A declaration 
made by n prisoner, tried on an indictment 
for larceny, before be was charged « it h 
the crime, in answer to a question asked 
him. where he got the property, is 
evidence on his behalf. On the trial of 
an indictment for larceny of a watch, the 
prisoner’s counsel called a witness W.,

I who stated that the prisoner was drinking 
at a public house on the evening when 

! the alleged offence was committed, and 
had the watch with him; that W. went 
home w ith the prisoner, and they sat down 
in the house, that while they were sitting 
there, the prisoner fell upon the floor and 
the watch fell out of his pocket, and W. 
picked it up and asked him where he 
got it. His answer to this question was 
rejected. The prisoner being convicted, 
it was held by the court on a case leserved, 
that the evidence should have been re
ceived. and the conviction was quashed. 
Begin a v. Ferguson. 3 Pug. X. B. K. 012.

4. Husband and Wife Indictment - 
Admission of One - Admissibility of 
— Right to Separate Trials Code 
Sec. 592-061.]—1. By sec. 592 of t he Code 
the prosecution can give in evidence any 
admission, or confession or any other 
statement of accused; it need not appear 
that it is a plenary confession, if it con
nects or tends to connect the accused 
directly or indirectly with the commission 
of the crime. 2. Where it is admissible 
against one of two prisoners jointly in
dicted. it is the right of the accused against 
whom it is admissible to have it given in to- 
to, including names of the defendants. 3. 
Counsel for the Crown acting on behalf 
either of the Attorney-(«encrai or Soli
citor^ leneral, has the right of reply even 
though no evidence was called on behalf 
of the accused. 4. Such an admission 
or confession is not evidence against any
one but the persons making it, and it is 
the duty of the trial Judge to warn the 
jury not to pay the slightest attention to 
it except so far as it goes to affect such 
person. Owing to the effect such ad
mission has on the mind of the jury, 
where the Crown intends to make 
use of it, the prisoners should be 
tried separatelv. Rex v. Martin 9 
C. 0. C. 371, 9 O. L. R. 218.

5. Statement of Accused at Preliminary 
Enquiry.]—A statement made upon oath 
at the prisioner’s request, at a preliminary

! innviry after the formal caution that any
1 voluntary statement would be taken
' down in writing and would be given against 

him at the trial, is so admissable. The 
Queen v. Skelton. 4 C.C. C.. 467, 18 
C.LT. 205.

6. Statement by Prisoners.] -Section 
32 of the Act 32 & 33 Viet. c. 30. is direc-
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tory, and a statement made l>y a prisoner 
ns provided for l>y that Act, may lie used 
in evidence against him, although the 
justice has not complied with the pro
visions of that section, if it appears that 
the prisoner was not induced to make the 
Ht at (‘incut by any promise or threat. 
Keoina v. Soucie, 1 V. A B., N. B. It. till.

7. Where the accused on his examin
ation before the magistrate, admitted 
the acts charged, which prima facie 
amounted to robbery (one of the crimes 
enumerated in the treaty), and alleged 
by way of defence matter of excuse which 
was of an equivocal character :—Held, 
that the magistrate could not try the 
case, but was bound to commit the ac
cused for trial before the tribunals of the 
foreign countn In mb Burley, i C. 
L. J. 34.

If the magistrate sitting on a similar 
charge if committed in Canada would 
commit for trial, he is equally Ixmnd to 
commit for trial in the foreign country 
where the offence, if any, has been com
mit ted. 1b.

The warrant for committal till surren
dered under the treaty need not set out 
the evidence taken before the committing 
magistrate, nor shew any previous charge 
made in the foreign country or requisition 
from the government of that country, 
or warrant from the Governor-General 
of Canada, authorizing and requiring the 
magistrate to act. In.

The adjudication of the committing 
magistrate ns to the sufficiency of the 
evidence for committal may be by way 
of recital in the warrant of commitment. 
In.

It is not necessary to the jurisdiction 
of a magistrate in Canada, acting under 
the treaty and statutes, either that a 
charge should be first laid in the United 
States, that a requisition should be first 
made by the government of the United 
States upon the Canadian government, or 
t h.it the Governor-General should first 
Issue the warrant requiring magistrates 
to aid in the arrest of the fugitives; in 
other words, the charge may be originated 
before the magistrate in Canada. 1».

111. Character Evidence.

1. Accused as Witness — Previous 
Convictions — Relevancy )—It is per- 1

missible to cross-examine a prisoner called 
as a witness in his own behalf as to pre
vious convictions. This is relevant as 
going to the credit of the witness and as 
authorized by Sec. 605 of the Criminal 
Code. Rex v. D’Aovht, 5 C. C. C. 407. 
3 <>. L. R. 653.

2. Admissibility of Evidence of Bad 
Character of Accused on Examination- 
in-Chief. j—Generally in criminal pro
ceedings the fact that the person accused 
has a good character is deemed to lie 
relevant, as it raises a doubt and an im- 
prohab lity that he has conducted him
self as alleged, while the fact that he has 
a bad character is deemed to lie irrele
vant, unless evidence of good character 
has been given when it is ml missible to 
rebut such evidence by a contrary proof 
of bad character. The prosecution can
not make evidence of bad character part 
of its original case, as it is not at this 
stage a fact either hi issue, or relevant 
to the issue; such evidence having been 
given in examination in chief a new' trial 
was ordered. Rex v. William Lono, 
5C. C.C. 403, Q. R. 11, K. B. 328.

3. Certificate of Previous Conviction.)
Quœre, whether a certificate of a prie vous 
conviction is sufficient prima facie evi
dence of the identity of the accused with 
the person of the same name so previously 
convicted. Reoina v. Eduar, 15 O. R. 
112.

4. Character — Prior Conviction.) 
An indictment for an assault occasioning 
actual bodily harm contained a second 
count charging a prior conviction for an 
indictable offence . The offence disclosed 
by the indictment upon which the prisoner 
was tried was not one of that class of 
offences for which, after a previous con
viction for felony, «te., additional punish
ment might lie imposed. The first part 
of the indictment only, was read in ar
raigning the prisoner, and no allusion w'us 
made to the second part charging the 
prior conviction. The prisoner in his 
defence gave evidence of good character. 
The Crown gave some general evidence 
in rebuttal and then tendered under, 
s. 26 of C. 20, 32 A 33 Viet., a certificate 
to prove a prior conviction, and read the 
second clause of the indictment charging 
such prior conviction :—Held, that this 
evidence was not properly admissible 
as to character, and that such evidence
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can only l>e a» to general reputation evi
dence of a prior conviction going to the 
matter of punishment, and not to general 
character. Regina v. Rowton, 10 Cox 
C. C. 25, followed. Regina v. Thi- 
UANziE, 15 O. R. 204.

5. Foreign Language — Translation— 
Documents — Extracts from Regis
ters— Evidence oi Bad Character.]
A conviction for murder will not he set 
aside because the evidence of witnesses 
for the prosecution, given in a language 
of which the defendant was ignorant, 
was not translated to him. where he was 
defended by counsel speaking and thor
oughly acquainted with the language of 
the witnesses, and where neither the de
fendant nor his counsel asked that the 
evidence be translated. 2. Section 10 
of the Canada Evidence Act. 1803. which 
requires thnt ten days' notice shall be 
given to the prisoner before the trial, of 
the intention to procure certain docu
ments, does not apply to certified extracts 
from the registers of acts of civil statutes, 
which were produced merely to explain 
the alias of the person killed. Such ex
tracts are admissible without notice. 
3. Evidence of bad character or of mis
conduct of the prisoner, not relevant to 
the issue before the court, can only Ik* 
introduced by the Crown in reply or re
buttal. The admission of such evidence 
as part of the case for the prosecution, 
before any evidence of g<xxl character has 
been adduced for the defence, is improper, 
irregular, and illegal, and constitutes 
sufficient ground for setting aside the 
conviction. The illegality is not covered 
by the failure of the prisoner or his counsel 
to object to the evidence at the time, or 
by the fact that his counsel cross-examined 
the witnesses on their statements.4. 
Even after evidence of the prisoner's 
good character has been made by the cross- 
examination of Crown witnesses, the 
prosecution is only entitled to prove his 
general reputation and not particular 
acts of misconduct. Rex v. Long, Q. R. 
11, K. B. 328.

6. Of Previous Offences to Show Guilty 
Knowledge.)—Whilst the fact of a prisoner 
having committed other similar offences 
is not relevant to the question whether 
he committed the act of which he is ac
cused, yet, so soon as the act has been 
fully established, evidence of previous 
offences may l»e relevant to his state of

mind in committing the act ; it is ad
missible to show guilty knowledge and 
to prove the intention to commit a wrong. 
Rex v. KoiiiBNsm, 7C.C.C. -7. Q. I! 12. 
K. B. 403.

7. Proof of Prior Conviction. | Per 
Bain, J. — The certificate of the former 
conviction put in was insufficient, I itmim' 
it nowhere stated that the conviction had 
been made under the provisions of the 
Liquor License Act. Per killam, J. — 
Although the certificate of the former 
conviction omitted the word “ intoxi
cating ” before the word “ liquor ” in 
describing the offence, yet it was not 
defective on that account in view of sec
tions 151 and 182 of the Act and the word
ing of the form in Schedule K (par. 2). 
Regina v. Hekreli., 12 Man. L. R. 11)8.

8. Proof of Prior Conviction.)—Before 
a conviction for a second offence under 
the Liquor License Act, it is necessary to 
prove the identity of defendant, with the 
person named in the certificate of the for
mer conviction, and neither the similiarity 
of names nor the personal knowledge of 
the magistrate "ill l e sufficient for that 
purpose. Queen v. Lloyd. (1873) 1 Cox 
u. C. 51, followed. Regina v. Brown, 
(1886) 16 O. R. 41. distinguished. Re
gina v. Herrbll, 12 Man. L. R. 11)8.

9. Prostitution — Evidence of Refu
tation of Bawdy House.]—On an in
dictment for attempting to procure a 
woman to become a common prostitute, 
in corroborât ion of lu-r evidence that 
for such purposes the prisoner had taken 
her to a bawdy house, evidence of the 
general reputation of the house is ad
missible. Regina v. McNamara. 20 
<> R. 189

10. Rape — Aiding and Abetting — 
Character Evidence of Prosecutrix— 
Refusal of Witness to Answer.)—l 
The prosecutrix may be asked questions 
to show her general character of chastity 
is bad. She is bound to answer such 
questions, and if she refuses the fact 
may be shown. She may also be asked 
whether she had previously had connection 
with the prisoner, and if she denies, it 
may be shown. She may also be asked, 
but is not generally compellable to ans
wer. whether she has had connection witlv 
persons other than the prisoner. 2. 
Where, however, a witness for the prose-
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cutio» other than the prosecutrix, is 
asked if he has had connection with the 
prosecutrix, the question having a wider 
tendency in his case, affecting as it does 
his bias or partiality, as a witness, he is 
compellable to answer it. 11. v. Fin- 
NE88BY, 10 C. C. (’. .*347.

11. Testimony of Accused — Cross- 
Examination — PREVIOUS CONVICTIONS 
— An accused person, who on his trial 
for an indictable offence is examined as 
a witness on his own behalf, is, except 
so far as he may be shielded by some sta
tutory protection, in the same situation 
as any other witness as regards liability 
to and extent of cross-examination, and 
may be cross-examined as to previous 
convictions. Hex v. D’Aoust, 22 Occ. 
X. 228, 3 O. L. 11. 053. 1 O. W. It. 344.

12. When Admissible.) —While the law 
does not allow evidence of general bad 
character to be adduced in the first in
stance as a criminative circumstance, 
it is competent to prove particular facts 
which are of a nature to show- a motive, 
even when they may injuriously affect 
reputation. Hex v. Barsalon, 4 C. C. C. 
347.

See also Admissions Supra.

IV. Competency or Compellability,

1. Action to Revendicate Moneys Seized
— Canada Evidence Act.]—In an action 
to revendicate moneys seized on execution 
of a warrant issued under ('ode s. 575, 
the rules of evidence prevailing in the 
province would apply and the plaintiff 
could not invoke “ The Canada Evidence 
Act, 1893 ” so as to be a competent 
witness in his own behalf in the Province 
of Quebec. O'Neil v. Attorney-Gen
eral of Canada. 26 S. C. II. 122. 1 C. C. C. 
808.

2. Answers Tending to Criminate —
Claiming Privilege.]—The prisoner, 
being a manager of a branch store for 
the sale of goods supplied by a factory 
of his employers, arranged with the 
checker at the factory to load certain 
goods on a waggon going to the branch, 
store, without keeping the usual check 
on them which his employers’ system 
demanded. and had the goods delivered

to a customer of his branch :—Held, 
that Ik- was properly convicted of theft 
as defined by the Criminal Code. If a 
witness when called upon to testify does 
not object to do so upon the ground that 
his answers may tend to criminate him, 
his answers are receivable against him 
(except in the case provided for by s. 5 
of the Canada Evidence Act, 1893, as 
amended by 61 v. e. 53,) in any criminal 
proceedings against him thereafter, but 
if he does not object he is protected. 
Hex v. Clark. 22 Occ. X. 90, 3 O. L. H. 
176.

3. Assault.]—The prisoner was indicted 
for an indecent assault. At the close of 
the case for the Crown the prisoner ten
dered himself as a witness in his own 
behalf. The Judge at the trial ruled 
that as upon the evidence adduced an 
indecent assault had been proved the 
prisoner could not be a witness, but re
served the point for the opinion of the 
Court of Queen’s Bench, and that court 
affirmed the conviction. Regina v. Mc
Donald, 30 C. P. 21 (n).

4. Assault.]—Where a prisoner was in
dicted under 32 & 33 Viet. c. 20, s. 47 (D), 
for an assault occasioning actual liodily 
harm :—Held, that he could not be 
deemed to be on his trial on an indict
ment for a common assault, so as to en
title him to be admitted and give evidence 
as witness on his own behalf, under 41 
Viet. c. 18, S. 1 (D.) Regina v. Bonter, 
30 C. P. 19.

5. Canada Evidence Act — Sec. 5 — 
Privilege.]—A Crown witness claimed 
privilege from answering certain ques
tions on an indictment for theft, as he 
himself was charged jointly with another 
as a receiver of the stolen articles, and 
his answers might incriminate him. :—• 
Held, that inasmuch as he was not a 
party to the indictment submitted to 
the jury, he could not be relieved from 
answering, though he was entitled to 
have his < bjection noted, and the evidence 
w’ould not then be receivable against him 
on his trial. R. v. McLiNIHY, 2 C. C. C. 
110.

6. Co-Defendants — Competent but 
Not Compellable Witnesses.]—One co
defendant cannot be compelled to give 
evidence on behalf of another co-de
fendant, but he may tender his evidence
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and in then a competent witness. Re
gina V. CONNORS et al, 5 C. (’. ('. 70, 
3 Q. il R. 100.

7. Competency of Accused.)—Regina 
v. Drain. 8 Mail. L. R. 535.

S. Convict.)—A writ of habeas corpus 
ad testificandum may he issued to the 
warden of the provincial penitentiary 
in bring a convict for life before a court 
of oyer and terminer and general gaol 
delivery, to give testimony on behalf 
of the Crown in a case of murder. Re- 
Gina v. Townsend, :t L. .1 184.

9. Defendant — Compellability of — 
To Give Evidence for Prosecution — 
Ontario Liquor Act.)—A defendant in 
a prosecution for illegal selling of liquor 
under the Ontario License Act. is a com
pellable witness for the prosecution, even 
though evidence has been adduced tending 
to show the illegal acts and failed. R. v. 
Nurse, 2C C. C 57, 35 C. L. ,) 35.

10. Drunkenness. I—On the trial of an 
offence of being “ unlawfully found 
drunk on the public street ” contrary to 
the provisions of a municipal by-law, the 
magistrate cannot refuse to receive the 
defendant’s evidence. Regina v. Grant, 
18 O. R. 169

11. Failure to Ask Privilege.) —If a
party entitled in civil proceedings to be 
excused from answering questions on the 
ground that the answers would tend to 
criminate him, fails to claim his privilege, 
his evidence is deemed voluntary. Re
gina v. Douglas .1 (’. C. C. 221, 11 Man. 
L. R. 401.

12. Husband and Wife — Competency 
of Witness — “Communication” — 
Statute — Privilege — Directions 
by Legal Adviser — Reference to 
Hansard Debates — Method of In
terpretation.]—Under the provisions 
of the Canada Evidence Act. 1893, the 
husband or wife of a person charged 
with an indictable offence is not only a 
competent witness for or against the 
person accused, but may also lie compelled 
to testify; Mills, J., dissenting. Evidence 
by the wife of a person accused, of acts 
performed by her under directions of his 
counsel, sent to her by the accused to 
give directions, is not a communication 
from the husband to his wife in respect 
of which the Canada Evidence Act for

bids her to testify ; Mills. J„ dissenting. 
Per Gimuard, J., (dissenting). The com
munications between husband and wife 
contemplated by the Canada Evidence 
Act, 1893, may be de vert», de facto or 
de corpore. Sexual intercourse is such 
a communication, and in the case under 
appeal neither the evidence by the ac
cused that bloodstains upon his clothing 
were caused by having such intercourse 
at that time when his wife was unwell, 
nor the testimony of his wife in contra
diction of such statement as to her con
dition. ought to have been received. 
Per Mills, J., (dissenting) :—Under the 
provisions of the Canada Evidence Act, 
1893. and its amendments, the husband 
or wife of an accused person is competent 
as a witness only on In-half of the accused 
and may not give testimony on the part 
of the Crown. Per Taschereau, (’. J. : 
The report of delates in the house of 
Commons are not appropriate sources 
of information to assist in the interpre
tation of language used in a statute. 
Gosselin v. The King, 23 Occ. N. 210, 
33 S. (’. R. 255.

13. Husband and Wife — Presumption 
of Continuance of Life.}—Complainant 
laid a charge against her husband under 
sec. 210 (2) of the Criminal Code for re
fusing to supply necessaries, etc. The 
evidence shewed that she had previously 
been married to a man with whom she 
had not cohabited. Two years I ore 
her marriage with defendant complainant
had received a letter In ID ............. lie
stating that the former husband was 
dying in a hospital in Rochester, and 
nothing further was heard till one year 
after her marriage with defendant, at 
which time she first heard her husband 
was dead :—Held, that there was evi
dence to go to the jury on which they 
might find that at the time of the second 
marriage of complainant to defendant, 
the complainant’s first husband was dead. 
Conviction therefore affirmed. R. v. 
Holmes. 2 C. C. C. 132, 29 (). It. 362.

14. Husband and Wife — Canada Evi
dence Act — Third Party Present.]— 
The wife of the accused cannot give 
evidence of a communication made by 
her husband to a third party in her pres
ence. R. v. Wallace, 6 C. C. C. 323.

15. Joint Indictment of Husband and 
Wife for Murder — Evidence — Ad-
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mission or Confession of Wife Impli- 
catinu Husband — Admissibility in 
Whole — Caution to Jury — No Evi
dence Against Husband — Counsel 
Representing Attorney-General — 
Right of Reply Where Prisoners 
Adduce no Evidence.]—Two prisoners 
tried jointly for the murder of their infant 
son. The matron of the gaol gave as evi
dence the confession of the wife in the 
police station after being cautioned. 
Argued, the evidence could not he given 
at their joint trial as the husband was not 
there when confession was made. Fal- 
conbridge, C. J., admitted the evidence 
at the trial, but informed the jury it was 
not evidence against the male prisoner. 
At the request of the male prisoner the 
case was reserved for the opinion of the 
Court of Appeal upon the following ques
tions :—1. Was the alleged statement 
of the female prisoner to the witness, 
the gaol matron, properly admitted as 
evidence when the prisoners were tried 
together ? 2. No evidence being adduced 
by cither prisoner, had the counsel for 
the defence the right of reply ? Falcon- 
bridge, C. J., ruling at trial that the coun
sel for the Crown, who claimed to be acting 
on behalf of the Attorney-deneral, had 
the right of reply :—Held, as to the first 
question, that the evidence was properly 
admitted, and as to the second question, 
until Parliament sees fit to withdraw the 
right of reply, the Crown, through its 
representative, can assert the privilege. 
And it must be left to counsel, in the 
judicious exercise of his discretion, to 
decide whether he will claim it. Rex v. 
Martin, 5 O. W. R. 317. 9 O. L. R. 218.

16. Judge — Juror.]—Review of the 
cases on the questions whether either a 
Judge or a juror can be properly a witness 
in a case which he is trying. Uegina v. 
Petrie, 20 O. R. 317.

17. Offences under By-Law. |—On the 
trial of an offence against a city by-law 
in the erection of a wooden building within 
the fire limits, the defendant is not either 
a competent or compellable witness; and 
therefore, where in such a case, the de
fendant's evidence was received and a 
conviction made against him, it was 
quashed with costs. Regina v. Hart, 
20 O. R. 611.

18. Practising Medicine.]—Upon trial 
of an information for practicing contrary 
to the provisions of the Ontario Medical 
Act, R. I). O. 1877. c. 142 : Held, fol

lowing Regina v. Roddy, 41 U. ('. R. 201, 
that the defendant was properly rejected 
as a witness in his own behalf. Regina 
v. Sparham, 8 O. R. 570.

19. Presiding Magistrate.] — Calling 
magistrate as witness in prosecution under 
the Canada Temperance Act, 1878, with 
a view of shewing his interest in the 
prosecution. See Regina v. Spuoule, 
14 O. R. 375.

20. Prisoner Acquitted.]—Where no evi
dence appears : gainst one of several 
prisoners, he ought to be acquitted at 
the close of the prosecutor’s case. Quirre, 
whether without such formal acquittal he 
may be called as a witness for his co
prisoner. Semble, not unless it appear 
that lie has been joined in order to exclude 
his testimony. It is in the discretion <>1 
the Judge at the close of the prosecution 
to submit such prisoner’s case separately 
to the jury; but he is not bound to do so,

! and whether he has rightly exercised his 
discretion or not, cannot be reserved aa 
a point of law :—Held, that in this case 
it being an indictment for arson, it could 
not be said that there was no evidence 
against E. H., one of the prisoners; and 
semble, that under the circumstances he 
could not be called as a witness for the 
other. Regina v. Hambly, 16 U. C. R. 
til 7.

21. Prisoner — Prisoner’s Wife.] — 
The defendant on his trial upon an 
indictment cannot give evidence for him
self, nor can his wife be admitted as a 
witness. Regina v. Humphreys, 9 V. ('. 
R. 337.

22. Privilege — Prosecutor Swearing 
i out Information — Refused to Ans- 
I wer as to Place and Date of Swear- 
I 1 no.]—A person who swears out an in

formation purporting to be sworn at a
! particular time and place, is not privi- 
! leged from answering on cross-examin- 
1 ation questions tending to show such 

information was not sworn at the time 
and place it purported to be. Ex Parte 
Bonier, 2 C. C. C. 123, 34 N. B. R. 84.

23. Prisoners Severing.] — Four pris
oners being indicted together for robbery, 
one severed in his challenges from the 
other three, who wrere first tried :—Held, 
that he was a competent witness on their 
behalf. Regina v. Jerrett, 22 U. C. R. 
499.
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24. Proof of Handwriting — Prisoner 
a Witness — Canada Evidence Act.]— 
Where a prisoner testifies on his own 
I ehalf he cannot he ordered to write a 
specimen of his own handwriting to he 
used in evidence against himself. The 
Canada Evidence Act does not contem
plate that a prisoner could he forced to 
give new. real or objective evidence 
against himself. R. v. Grinder, 10 
a c. c. 335.

25. Refusal to Answer Questions Tend
ing to Incriminate.]—A witness other than 
the defendant, or the husband or wife of 
the defendant, may lawfully refuse to 
answer a question. where such answer 
would tend to subject the witness to a 
prosecution under the Ontario Liquor 
License Act, notwithstanding sec. 115 
of said Act provides that a material 
witness may he committed for refusing 
to answer any question touching the case. 
Re Akkwith. 3 C. C. C. 78. 31 O. R. 150.

26. Rejection of Defendant’s Evidence—
Appeal — Certiorari.]—The defendant 
was convicted before two justices of the 
peace under the Weights and Measures 
Act, 42 Viet. c. 16. s. 14. s.-s. 2 (D) as 
amended by 47 Viet. c. 36, s. 7 (D) of 
obstructing an inspector n the discharge 
of his duty, and was fined $100 and costs, 
to be levied by distress, imprisonment for 
three months being awarded in default 
of distress. At the hearing before the 
justices the defendant tendered his own 
evidence, which was excluded. The de
fendant appealed to the quarter sessions, 
and on the appeal again tendered his own 
evidence, which was again excluded, and 
the conviction affirmed. On motion for 
certiorari :—Held, that the conviction 
having been affirmed in appeal certiorari 
was taken away except for want or excess 
of jurisdiction, and that there was no 
such want or excess of jurisdiction, 
inasmuch as the justices and 
quarter sessions had jurisdiction to 
determine whether the defendant’s evi
dence was admissible or not, and that 
such determination, even if erroneous in 
law, could not be reviewed by certiorari. 
That even if the determination on this 
point could be reviewed the justices were 
right in excluding the evidence of the 
defendant, inasmuch as the offence 
charged was a crime. Regina v. Dun
ning, 14 O. R. 52.

27. Trader’s By-law.]—The defendant 
was convicted of selling and delivering 
teas as the agent of R. W., a non-resident 
of the county, in violation of a by-law 
of the county of Bruce, the third section 
c. 40 (O). The defendant, against the 
protest of his counsel, was called as a 
witness, and swore that he bought the 
tea in question from one W. of the City 
of London, and that he did not sell as the 
latter’s agent, but on his own account ; 
that he had formerly sold tea on com
mission for W, but purchased that in ques
tion for the purpose of evading the by
law. The conviction alleged that de
fendant was the agent of R. W., but did 
not state that he had not the necessary 
license to entitle him to the act complain
ed of :-Held, 1 .-That the defendant being, 
under the evidence, an independent 
trader, and not an agent, did not come 
within the Consolidated Municipal Act, 
1883, s. 495, s.-s. 3. nor within 48 Viet, 
c. 40 (<).). 2.—That defendant had been 
improperly compelled to give evidence 
against himself. 3.—That the having a 
license is a matter of defence, and not 
of proof by the prosecution. Regina v. 
McNicol, 11 O. R. 659.

V. Confessions.

1. Admissibility of — Where Induced 
by False Statement of Detective.]— 
Accused was charged with stealing a 
post-letter from a box 01 his former 
partner under sec. 326 (6) of the Code. 
A detective and assistant post inspector 
interviewed the accused, and during the 
interview the detective stated that he 
(the accused) had been seen taking the 
letter, which was admitted to be untrue 
on cross-examination. :—Held, that what
ever justification there might be for a 
person in authority endeavouring to 
worm a confession out of a suspected 
person, there was certainly no jusitfication 
or such a resort to falsehood. The state
ment “you might as well own up as to 
have it brought out in a court of justice ” 
made to the accused was equivalent to 
“ If you do not tell us, it will be brought 
out in a court of justice ”. Such a threat 
made bv a person in authority renders 
the confession inadmissible. R. v. Mac
Donald. 2 C. C. C. 221.
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2. Admissibility of — ('due Sec. 480- 
430.]—1 In regard to the admissibility 
of an alleged confession or admission of 
an accused person it is for the prosecution 
to establish that the statement was made 
entirely free and voluntary; this should 
be proved by negativing the possible 
inducements by way of hope or fear which 
would render the admission inadmissible.
2. On a speedy trial before a single Judge 
the improper admission of evidence, which 
if a jury were present might be sufficient 
to secure a new trial, will not be held to 
have necessarily influenced the Judge’s 
decision in 1 egard to the other evidence. 
The Judge himself would be the best 
authority as to whether it did, and where 
he certifies as to what evidence he based 
his judgment upon, a new trial will not be 
ordered. 3. Section 480 (b) of the Code 
comprises the offence of taking possession 
of a counterfeit token of value ; where a 
document is a forged bank note within 
the meaning of sec. 430, it may also be 
a counterfeit token of value. The taking 
possession of it may have been made 
punishable under sec. 480. and yet the 
having of it in possession may also be an 
offence under sec. 430. Hex v. Tvtty,
0 < C C. .Ml

3. Admissibility of.]—In order that a 
confession of a prisoner may be admissible 
it must lie proved affirmatively to the 
satisfaction of the trial Judge, that it was 
made freely and voluntarily, and not in 
response to any threat or suggestion of 
advantage to be inferred either directly 
or indirectly used by a person in a position 
of authority in connection with the 
prosecution. R. v. Ryan, 9 C. C. C. 347,
9 O. L. R. 137.

4. Admissibility of Confession of Guilt.]
-The burden is on the Crown to prove 

that an accused’s confession of guilt made 
to a person in authority was free and 
voluntary. Regina v. Pah-Cah-Pah- 
Xe-(’api, 4 C. (’. C. 93, 17 (’. L. T. 306.

5. Admissibility — Statement to Peh- i 
son in Authority.]—Several church 1 
choir boys were implicated in an alleged 
assault on a Chinese boy, and a few days 
later the rector of the church held an 
inquiry, and calling the boys separately 
into the vestry from another room where 
they were detained in charge of the 
verger he told them they were to speak 
the truth and that their statements were

to be used for the purpose of that inquiry 
only. He took their statements in the 
presence of the Bishop and the choir
master. One of the boys was afterwards 
tried for assault :—Held, on the trial, 
that the rector was a person in authority, 
and the statement was not voluntary and 
su not admissible in evidence. Rex v. 
Roydh, 24 Occ. X. 283, 10 B. (’. R. 407.

6. After Arrest — Warning.]—Where 
the alleged confession or admission was 
made after arrest it is not sufficient for 
the prosecution simply to show that no 
inducement was put forward by way of 
promise or threat, express or implied; 
since the arrest and charge aie in them
selves a challenge to the accused to speak; 
an inducement within the rule. To be 
admissible, the accused ought to he warn
ed. and made to understand, that he was 
being questioned with the object of ex
tracting admissions to be used against 
him. R. v. Kay, 9 C < < mi. 11 B C. 
I!. 157.

7. Confession by Accused in Custody.|—
Admissions made by an accused in custody 
to an officer in charge, even in response 
to questions, may be received if the pre
siding Judge is satisfied that they were 
not unduly or improperly obtained, 
which depends upon the circumstances of 
each case. Regina v. Elliott, 3 (’. (’. (’. 
95, 31 O. R. 14.

8. Evidence Admitted and Afterwards 
Struck Out — Impanelling New Jury— 
New Trial.]—The prisoner, an Indian, 
was found guilty of wounding with intent 
to murder. On the 2nd day of the trial 
the Crown introduced evidence of seven 
alleged confessions which the prisoner 
had made to the police at various times. 
Objection was made but the trial Judge 
allowed the evidence to go in. On the 
3rd day of the trial the Judge stated to 
the jury, that he had more fully considered 
the objections of prisoner’s counsel, and 
had come to the conclusion that several 
of the confessions were inadmissible as 
having been obtained by holding out a 
hope of clemency. He directed the jury 
to wholly disregard the evidence of such 
confession :—Held, on appeal that the

I jury should have been discharged, and a
I fresh jury impanelled; that the conviction 

should be quashed, and a new trial be 
granted, that a lull court could not de
termine on the motion for a new
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trial the question of the admissibility of 
the alleged confessions. R. n. Sonykk. 
2. C. C. C. 501.

0. Employment of Detectives to Ob
tain.)—The prisoner being suspected of 
having been guilty of the murder of (i., 
but not being ui der arrest, detectives 
associated with him. worked themselves 
into his confidence, and. by representing 
to him that they were members of an 
organized gang uf criminals engaged in 
profitable operations, induced him to 
seek for admission to their ranks. They 
then intimated to him that lie must 
satisfy them that he* was qualified for such 
admission by shewing that he had com
mitted some crime of a serious nature, 
whereupon, according to their evidence, 
he asserted that he had killed (1. as the 
result of an altercation. The detectives 
were not peace officers, no charge was 
then pending against the prisoner, nor 
did he know that the detectives were 
such :—Held, that an inducement lu*ld 
out to an accused person in consequence 
of which he makes a confession must be 
one having relation to the charge* against 
him and must be held out by a person in 
authority, in order to render evidence of 
the confession inadmissible; that both 
these grounds of objection were wanting 
in this case, and that, therefore, the evi
dence of the confession was rightly re
ceived. Hex v. Todd. 21 Ore. N. 417, 
13 Man. L. R. 364.

10. Inducement — Person in Au
thority.)—A confession is not involun
tary only because is it brought about 
by an inducement that is not connected 
with the charge and where the induce
ment is held out by a person not having 
or supposed to have authority. The 
Kino v. Todd, 4 (’. ('. ('.. 514. 13 Man. L. 
R. 304, 21 Occ. N. 417.

11. Inducement by Peace Officer — X f.w
Trial — Code Sec. 227-231.]—Prisoner 
mr.de an admission to a peace officer 
under inducements after her arrest, and 
a short time after (within an hour) made 
a similar confession or admission to a 
Crown officer without such last mentioned 
officer holding out any inducement. the 
last confession being voluntarily made :— 
Held, that under the circumstances the 
last admission was inadmissible as having 
been suggested by the peace officer, and 
therefore was the direct result of the in
ducement held out in the first instance;

that when once a confession under im
proper influence is obtained, the pre
sumption arises that a subsequent con
fession of the same nature flows from the 
like influence, and this though the sub
sequent confession was made to a different 
person from the one holding out the in
ducement. H. v. Hope Ym n«., 10

! C. C. C. 466.

12. Information Against Another Per
son.)— The prisoner after his committal 
for trial, and while in the custody of a 
constable, made a statement, upon which 
the latter took him before a magistrate, 
when lie laid an information on oath 
charging another person with having 
suggested the crime, and asked him to 
join in it. which he accordingly did. 
I’pon the arrest of the accused, the Pris
oner made a full deposition against him, 
at the same time admitting his own guilt. 
Both information and deposition appeared 
to have been voluntarily made, unin
fluenced by either hope or threat; but it 
also appeared that the prisoner had not 
been cautioned that his statements as 
to the other might be given in evidence 
against himself, though lie had been duly 
cautioned when under examination in 
his own case Held, following Hegina 
v. Finkle, 15 C. H. 453. that both the in
formation and deposition were properly 
received in evidence, as being statements 
voluntarily made, uninfluenced by any 
promises held out as an inducement to 
the prisoner to make them, and that too, 
though made under oath. Kkoina v. 
Field, 16 (\ P. 98.

The rule of law excluding the sworn 
statements of a prisoner under examin
ation apply only to his examination on a 
charge against himself and not when the 
charge was against another; for in the 
latter case a prisoner is not obliged to 
say anything against himself, but if he 
volunteer such a statement, it will be 
admissible in evidence against him. 
(Explanation of the principal on w hich the 
statement of a prisoner under oath is 
excluded. In.

13. Person in Authority — Employer.) 
—A confession is inadmissible when made

> by an accused person to the effect that he 
had stolen money from his employer, 
where it was induced by the employer 
who had threatened him that if he did 
not. he (the employer) would call an 
officer. R. v. Jackson, 2 ('. (\ (\ 149.
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14. Person in Authority — Hector’s 
Investigation.]—A confession made to 
the rector of «a church, in the presence of 
the choir-master, during an enquiry insti
tuted by him as to an assault made by one 
choir boy on another whilst on the way to 
church, the choir boys being admonished 
by the rector to tell the truth, and that 
tneir statements were to be used for the 
purposes of that enquiry only, is inadmis
sible on the trial, us being made to a 
person in authority, and the Crown not 
having proven that the statement was 
voluntary. Hex v. Ho yds, 8 C. C. C. 209 
10 H. C. R. 407.

15. Persuading Prisoner to Confess.]—
Where it appeared that a police constable 
gave the usual caution to the prisoner, 
who was arrested on a charge of obstruct
ing a railway train by placing blocks upon 
the line, but afterwards said to him : 
“The truth will go better than a lie. If any 
one prompted you to do it you had better 
tell about it.” whereupon the prisoner said 
that he did the act charged against him :— 
Held, that the admission was not receiv
able in evidence,and a conviction grounded 
thereupon was improper. Regina v. 
Fennell 7 Q. B. I). 147, followed. Regina 
v. Romp. 17 O. R. 567.

16. Questioning Prisoner—Statements 
While in Custody.]—Answers given by 
a prisoner under arrest in response to the 
officer in charge, are receivable in evidence, 
if the presiding Judge is satisfied that they 
were not unduly or improperly obtained, 
which depends upon the circumstances 
of each case. Regina v. Elliott, 31 
O. R. 567.

17. Statements to Constable and Coroner
—Inducement.]—The prisoner was con
victed of arson. His admission or con
fession was received in evidence on the 
testimony of the constable, who said that 
after the prisoner had been in a second 
time before the coroner, he stated there 
was something more he could tell, where
upon the constable cautioned him not to 
say what was untrue. He then confessed 
the charge. The constable did not recol
lect any inducement being held out to him. 
There was also evidence that on the third 
day of his incarceration he expressed a 
wish to the coroner to confess, on which 
the latter gave him the ordinary caution, 
that anything he said might be used 
against him and not to say anything

unless he wished. He then made a 
second statement, and after an absence of 
a few minutes retunied and made a full 
confession :—Held, that on these facts 
appearing, the statement made to the con
stable was prima facie receivable and 
that the judge was well warranted in 
receiving as voluntary the confession 
made to the coroner after due warning 
by him. Regina v. Fink le, 15C. P. 453.

Semble, however, that the more reason
able rule to adopt in such cases is, that 
notwithstanding the caution of the magis
trate, it is necessary in the case of a second 
confession, not merely to caution the 
prisoner not to say anyt hing to injure him
self, but to inform him that the first state
ment cannot be used against him. But in 
this case, it having afterwards appeared 
that the prosecutor had offered direct 
inducements to the prisoner to confess :— 
Held, that if the Judge was satisfied that 
the promise of a favour thus held had 
induced the confessions, and continued to 
act upon the prisoner’s mind, notwith
standing the warning of the coroner, he 
was right in directing the jury to reject 
them. In.

Held, also, that if the Judge suspected 
the confessions had been obtained by 
undue influence, such suspicion should 
have been removed before he received 
the evidence. It is a question for the 
Judge whether or not the prisoner had 
been induced by undue influence to con
fess. IB.

Semble, that when the names of other 
prisoners are mentioned in the confession, 
the proper course is to read the names in 
full, but to direct the jury not to pay any 
attention to them.

18. Statements to Detective.]—In the
course of a conversation between the 
prisoner and a detective relative to the 
purchase of counterfeit money, the 

risoner asked the detective whether he 
ad received a letter written by the former 

stating his desire to purchase counterfeit 
money : and upon the detective showing 
prisoner the letter he admitted it was his : 
—Held, that the letter was admissible as 
in a sense forming part of the subject- 
matter of the conversation. Regina v. 
Attwood, 20 O. R. 574.

19. Statements to Detective.] — During 
the trial of the prisoner for murder ques
tions arose as to the admissibility in 
evidence of statements made by him to
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certain detectives, in answer to questions 
put to him by them, he being at the time 
in their custody :—Held upon a case 
reserved, that the statements were admis
sible in evidence. Regina v. Day, 20 ! 
O. H. 209.

20. Statement Made to Person in 
Authority.]—A rector of a cathedral held 
an inquiry into the circumstances of an | 
assault in which several of the choir boys 
were implicated :—Held, that the rector 1 
was a person in authority, and that a j 
statement made to him by one of the boys ; 
who was told to speak the truth, and that i 
the statement was for the purpose of that | 
inquiry only, was not voluntary. Rex 
v. Royds, 10 B. C. R. 407.

21. Statements to those Arresting.]—
Held, that statements made by a prisoner 
to the parties who arrested him, he having 
been previously told on what charge he 
was arrested, were evidence. Regina v. 
Tufford, 8 C. P. 81.

22. Value of such Evidence.]—Remarks 
as to evidence of confessions, and an 
objection that the whole statement was 
not given. Regina v. Jones, 28 D. C. R. 
416.

VI. Corroboration.

1. Bawdy House—Girl under Eigh
teen—Code Sec. 187-684.]—Defendant 
was convicted of knowingly suffering a 
girl under eighteen to be upon her premises 
for the purpose of prostitution under (’ode 
sec. 187. The evidence of the girl showed 
that she had given half her earnings to the 
defendant :—Held, that the evidence of 
another inmate tending to show the place 
to be a bawdy house was sufficient cor
roboration with sec. 684 of the Code. 
R. v. Brindley, 1» ('. (196.

2. Extradition.]—In extradition pro
ceedings the evidence of interested parties 
need not be corroborated. In re H. L. 
Li ■ 6 « > R. 688.

3. Forgery — Witness Interested — 
Corroboration—R. ti. C., ch. 174, sec. 
218—Partnership.]—By sec. 218 of

R. S. C. ch. 174, “The evidence of any 
person interested or supposed to be 
interested in respect of any deed, writing 
instrument or, other matter given in evi
dence on the trial of any indictment or 
information against any person for any 
offence punishable under the ‘ Act respect
ing forgery,’ shall not be sufficient to 
sustain a conviction for any of the said 
offences unless the same is corroborated 
by other legal evidence in support of such 
prosecution.” The prisoner was indicted 
for forgery in feloniously uttering a cheque 
signet! by 11. J. & Co. on the Quebec Bank, 
which he had altered from $400 to $1,400. 
The evidence in support of the forgery 
was that of J.. who though a member of 
the firm when the cheque was made, had 

i ceased to be such at the time of the trial, 
and who had been released by his partner 

; from all liability, and disclaimed any 
interest in the cheque. There was some 
evidence of the liabilities of the firm to 
creditors at the time of J's withdrawal. :— 
Held (Rose, J., dissenting), that J. was 
not a person interested, or supposed to be 
interested, within the meaning of the Act ; 
and his evidence did not require corrobo
ration. Regina v. Hagerman, 15 O. R.

4. Forgery—Interest of Witnesses 
—R. S. C. Ch. 174. Sec. 218.]—The 
defendant was convicted of uttering, with

! knowledge that it was a forgery, the 
; indorsement of the name “ Taylor Bro

thers ” upon a promissory note, which 
I had been discounted by a bank, but given 

up and destroyed before maturity, upon 
security being furnished to the bank. 
The manager of the bank and the business 
partner of the defendant gave evidence of 
the forgery, and the three members of the 
firm of Taylor Brothers were also called 
as witnesses, and denied having indorsed 

1 the note, or having anv knowledge of it :— 
j Held, that the members of the firm of 

Taylor Brothers were not persons in- 
• terested or supposed to be interested in 
I respect of the indorsement, within the 

meaning of R. S. C. ch. 174, sec. 218, and 
1 their evidence therefore was sufficient to 

corroborate that of the other witnesses.
, Regina v. Selby, 16 O. R. 255.

5. Forgery—Uttering—Guilty Know- 
i ledge — Evidence — Admissibility.—
I The prisoner was indicted along with W.;

the first count charging W. with forging a 
I circular note of the National Bank of
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Scotland ; and the second uttering it 
knowing it to he forged. The prisoner 
was charged as an accessory before the 
fact. Evidence was admitted showing 
that two persons named F. and H. had 
been tried and convicted in Montreal of 
uttering similar forget! circular notes 
printed from the same plate as those 
uttered by W.: that the prisoner was in 
Montreal with F., they having arrived 
and registered their names together at the 
same hotel, and occupied adjoining rooms: 
that after F. and H. had been convicted 
on one charge, they admitted their guilt 
on several others ; and that a number of 
these circular notes were found on F. and 
II.. which were produced at the trial <>i 
the prisoner. Before the evidence was 
tendered, it was proved that the prisoner 
was in company with W., who was proved 
to have uttered similar notes. Evidence 
was also admitted shewing that a large 
number of the notes were found concealed 
at a place near where the prisoner had 
been seen, and were concealed, as was 
alleged bv him. after W. had been ar
rested.:—Held, that the evidence was

Iiroperly received in proof of tin- guilty 
mowledge of the prisoner. Regina v. 
Bent. 10 O. R. 557.

6. Forgery—Code Sec. 684.]—It is not 
a corroboration in a material particular 
by witness implicating the accused, on a 
charge of forgery, that the witness who 
gave evidence as to the alleged forged 
signatures having been written by the 
accused, should also give evidence of 
certain other signatures written in a book 
identifying such latter signatures as also 
having been written by tin- accused. 
R. v. McBhide, 2 C. C. C. 544. 26 O. R. 
639.

7. Indecent Assault—Evidence of Com
plaint—Delay in Making—Child of 
Tender Years—Code Sec. 259.]—Evi
dence of a complaint having been made is 
not necessarily inadmissible because it was 
not made immediately after the com
mission of the offence ; there is no fixed 
time within which such a complaint must 
be made ; in some cases the delay of two 
days might be unreasonable, while in 
others a fortnight’s delay might not be 
unreasonable ; much depends on the 
special circumstances of each case. Where 
the evidence showed that the child was of 
such tender years that she had not a 
sufficient realization of the serious nature

of the offence, and therefore was not 
affected by that indignation and sense of 
wrong which naturally would lead to 
making a complaint, a delay of ten days 
was held not to render inadmissible evi
dence of a complaint having been made. 
R. v. Barron, 9 C. C. C. 196.

8. Indecent Assault—Code Sf.c. 685.]— 
On a charge of an attempt to have unlaw
ful carnal knowledge of a female under 
fourteen, the evidence of the child where 
received without being sworn, must be 
corroborated by some material evidence 
in support thereof implicating the accused 
and the degree of corroboration required 
by sec. 685 of the Code is greater than that 
required by sec. 25 of the Canada Evidence 
Act on a charge of an offence other than 
such comprised in said sec. 685 (e.g. 
common assault). R. v. De Wolfe, 
9 C. C. C. 38.

9. Perjury — Corroboration— Leave 
to Appeal.]—The fact that a magistrate 
rejects testimony tendered as corrobora
tive on a charge of perjury7 does not of 
itself warrant the granting of a leave to 
appeal even if the Court of Appeal may 
think the magistrate was wrong in reject
ing such evidence. Rex v. Burns, 4 
C. C. C. 323. 1 o. L. R. 336.

ID. Seduction—Code Sec. 684.]—The 
defendant had been found guilty by a jury 
of having unlawfully seduced, and had 
illicit connection with a girl under sixteen, 
and over fourteen, under sec. 181 of the 
Criminal Code. The trial Judge was of 
the opinion that sufficient corroboration 
had been given, because of proof of 
>regnancy, and that in his opinion it had 
>een “ very clearly proven that it was 

hardly probable, and in fact next to im
possible that any other man than the 
defendant was responsible for it.” Evi
dence was adduced to shew that the girl 
was a domestic in the service of defendant, 
that her courses were regular before she 
went into his service, and after she re
turned home, her mother could not 
remember her having any. The physician 
testified in his opinion the pregnancy 
began subsequent to about the time she 
entered defendant’s employ.:—Held, on 
a case reserved, that there was not suffi
cient corroborative evidence to satisfy 
Code sec. 684, and conviction was (plashed. 
R. v. Vahey, 2 C. C. C. 259.
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Vil. Deposition Evidence.
1 Coroner's ln<iuest.

1. Coroner's Inquest.]—A coroner s 
court is a criminal court, and the deposi
tions of a witness before such court, who 
is subsequently charged with murder, 
cannot since the Canada Evidence Act, 
1893. be received in evidence against him 
at the trial, notwithstanding privilege 
was not claimed by him at the inquest. 
Regina v. Hendeuhhott, ‘29 O. R. 978.

2. Coroner's Inquest.]—At a trial for 
murder the prisoner's counsel proposed to 
prove by witness his own deposition at the 
inquest, ami to shew by other witnesses 
that it contained a true statement of his 
evidence, although the witness alleged it 
to be incorrect. The learned Judge ruled 
that the coroner must be called to prove 
the depositions. lie was afterwards 
called to prove them, and the evidence 
before offered was not again tendered :— 
Semble, that the ruling as to proof of the 
depositions was right, thev having been 
taken before a coroner ; but, held that 
the point liecame immaterial when they 
weie afterwards proved in accordance 
with it ; and that it must be assumed 
tha it Was not intended to adduce the 
other evidence. Regina v. Hamilton.
19 C. V. 34(1.

The obje t of taking depositions is not 
to afford information to the prisoner, but 
to secure testimony. In.

3. Coroner’s Inquest.]—The depositions 
of a witness taken at a coroner’s inquest 
without objection by him that his answers 
may tend to criminate him, and who is 
subsequently charged with an offence, 
are receivable in evidence against him 
at the trial. Regina v. Hendershott. 
29 O. R. 978. over-ruled. Regina v. 
Williams, 28 (). R. 583.

4. Coroner’s Inquest.]—The coroner's 
court is a criminal court, section 5 of the 
Canada Evidence Act, 1893, 59 Viet. c. 31 
((>.). which abolishes the privilege of not 
answering criminating questions, and pro
vides that no evidence so given shall be 1 
receivable in evidence in subsequent 
criminal proceedings against the witness, 
other than evidence given by a person 
under oath though he may not nave claim
ed privilege. Regina v. Williams, 28 O. R. 
583, not followed. Regina v. Hammond, 
29 O. R. 211.

5. Declarations — Prisoners — Depo
sitions.]—Where several persons were 
resisting constables who sought to arrest 
them, and M.. one of the persons resisting, 
was killed by one of the constable*, and 
G., one of the latter, was also killed by a 
shot fired by the other party; on the trial 
of an indictment for the killing of the 
constable, a,question put by defendant’s 
counsel to another constable, on cross- 
examination, as to whether he had not 
boasted that he had shot M.. Was held 
to have been improperly rejected. Ques
tions relating to collateral facts may lie 
put to a witness for the purpose of dis
crediting his testimony and showing his 
interest, motives and prejudices. There
fore. on the trial of an indictment for 
murder, the following questions put to a 
witness by the prisoner's counsel on cross- 
examination, viz. : Whether lie had not 
declared that no Roman Catholic should 
sit on the jury; whether he had not been 
constantly advising the Attornev-General, 
as to which of the jurors should fie ordered 
to stand aside; and whether it was not 
his desire, as a member of the < lovemment, 
to procure a conviction, were held to have 
been improperly rejected. Where a num
ber of persons, against whom warrants 
had been issued, were met together at a 
certain house, and on the officers of the 
law attempting to arrest them, one of 
the latter was killed by a shot fifed by 
one of the party, though it was not 
known by which, and all were indicted 
for murder, on the trial of one of them, 
it was held competent for the prisoners 
who were not on their trial, and were 
called as witnesses, to state the purpose 
for which they went to the house, in order 
to disprove the inference that they were 
there for an unlawful purpose (Wetmore, 
J., dubitante); though declarations of the 
prisoners would not be admissible, unless 
accompanying and explanatory of an act, 
and thereby becoming a part of the 
res gestae. Evidence of one crime may 
be given to show a motive for committing 
another; and where several felonies are 
all parts of the same transaction, evidence 
of all is admissible upon the trial of an 
indictment for any of them, but where 
a prisoner indicted for murder, committed 
while resisting constables about to arrest 
him. had, with others, been guilty of 
riotous acts several days before, it is 
doubtful if evidence of such riotous 
conduct is admissible, even for the purpose 
of showing the prisoner’s knowledge that
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he was liable to be arrested, and therefore 
had a motive to resist the officers. Depo
sitions made and signed by a party at an 
inquest may be received in evidence to 
contradict him, whether the inquest was 
illegally taken or not, as being statements 
of the witness made on a previous occasion. 
Regina v. Chamon, 3 Pug. N. B. R.546.

6. Depositions at Coroner’s Inquest —
Use or at Trial— Irregular Return.] 
—The absence of a certificate that depo
sitions taken at a coroner’s inquest had 
been read over, renders the same imper
fect, and they cannot be used as evidence, 
but if signed by witnesses may be used for 
testing memory of contradicting, and it 
is not material that they should be file 1 
in the case and form part of the record. 
Rex v. Laurin,5C. 645.

7. Deposition at Coroner’s Inquest —
Admissibility as Evidence at Trial.]— 
Crim. Code sec. 687 does not apply to 
depositions taken before coroners, and 
they are not admissible as evidence at 
the trial, though they may be used in 
cross-examination. Rex v. Edouard C. 
Laurin, 5 C. C. C. 548.

8. Former Deposition — Notes by 
Coroner — Nor Signed by Witness.]— 
A deposition not containing the witness' 
own expressions, but being merely notes 
of evidence taken by the coroner at an 
inquest and not signed by witness, and 
not appearing to have been read over to 
him, is not admissible in contradiction of 
the witness' testimony in a subsequent 
proceeding. In such case, however, the 
witness may be cross-examined as to any 
material statements made by him at the 
inquest and then witnesses may be ex
amined for the purpose of showing a con- 
tradiction. Regina v. Ciarlo, 1 C. C. ('. 
157.

9. Witness Absent from Canada —
Deposition at Coroner’s Inquest — 
Code Sec. 687 ]—A deposition to be ad
missible under sec. 687 of the Criminal 
Code, must be a verbatim record of the 
testimony of the witness ; and have been 
read over to and signet! by the witness 
and opportunity given the accused to 
cross-examine. A coroner is not a justice 
of the peace within sec. 687 of the Crim
inal Code. It is not sufficient evidence 
of the absence of a witness from Canada 
to render admissible a preliminary de

position, that the constable who en
deavoured to serve such witness with a 
subpoena, testified to the effect that 
someone informed him that such witness 
had left Canada, without producing the 
party who had so informed the constable. 
R. v. Graham, 2 C. C. C. 388.

2. Foreign Commission.

1. Preliminary Enquiry Pending —
Return — Code Sec. 681-683.:—Under 
sec. 683 application for an order for a 
foreign commission may be made at any 
time or stage of inquiry at which evidence 
may be taken. The evidence taken on it 
may be received or used at any stage of 
the inquiry at which evidence may be 
given relating to the offence or the person 
accused of the offence. It is therefore 
competent to apply for a commission at, 
and the evidence taken is receivable on 
the preliminary hearing. The order 
should make it returnable to the court 
out of which it issued. Regina v. Ver- 
bal, 6C.C.C. 827, Id 1' R. 144.

2. Prosecution for Indictable Offence. |—
An order for a commission, under s. 683 
of the Criminal Code, to take the evidence 
of any person residing out of Canada who 
is able to give material information re
lating to an indictable offence, or to any 
person accused thereof, may be made at 
any time after an information has been 
laid charging such offence, and such evi
dence may be used at any stage of the 
inquiry at which evidence may be given. 
Decision below 16 P. R. 444, affirmed, 
but the order issued thereon varied. 
Regina v. Verral, 17 P. R. 61.

3. Prosecution for Indictable Offence.]—
A prosecution for an indictable offence 
is “ pending ” within the meaning of 
s. 683 of the Criminal Code, 1892, when an 
information has been laid charging such 
an offence; and a commission to take 
evidence abroad for use before a magis
trate upon a preliminary inquiry may 
then be ordered. But the discretion of 
the Judge in ordering the issue of a com
mission is to be exercised upon a sworn 
statement of what it is expected the wit
nesses can prove, and he must be satisfied 
as to the materiality of the evidence. 
And, under the circumstances of the case, 
a commission was granted to take the
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evidence of only one of three witnesses 
whom the Crown proposed to examine, 
it appearing that the other two had not 
been asked to come into the jurisdiction, 
and that their evidence would he in cor
roboration only of a statement of the third 
witness that he was with the defendant 
upon a certain occasion. Regina v. 
Verbal, 16 P. R. 444.

4. Witness Temporarily Within Canada
— Code Sec. 683.}—Two witneses resi
dents of the United States refused to re
main in Canada to give evidence at trial 
on behalf of the prisoner; an application 
was made to examine them on Commission 
in Canada under sec. 683 of the Code. 
Held, that the order should be granted. 
R. v. Haskett, 6 C. C. C. 61.

3. Preliminary Inquiry.

1. Absence of Deponent.)— Upon a 
prosecution for uttering forged notes, the 
deposition of one S. taken before the police 
magistrate on the preliminary investiga
tion was read, upon the following proof 
that ti. was absent from Canada :—R. 
swore that S. had a few months before 
left his (R’s) house, where she (S) had 
for a time lodged, that he had since twice 
heard from her in the United States, but 
not for six months. The chief constable 
of Hamilton where the prisoner was tried.
firoved ineffectual attempts to find S.
>y means of personal inquiries in some 

places, and correspondence with the police 
of other cities. S. had for some time lived 
with the prisoner as his wife :—Held, 
that the admissibility of the depositions 
was in the discretion of the Judge at the 
trial, and that it could not be sa d that 
he had wrongly admitted it. Regina 
v. Nelson, 1 O. R. 500.

2. Absence of Witness.]—In order to 
render the depositions of a witness taken 
at a preliminary enquiry admissible at 
the trial, it is not sufficient so show by 
letters and telegrams received, the latest 
being dated six days before the trial, that 
the witness is in the United States. Rex 
v. Trefry, 8 C. C. C. 297.

3. Admissibility of Deposition of De
ceased Witness taken at Preliminary 
Hearing — Code Sec. 590-687.}—The trial 
Judge reserved the question of the ad- '

missibility of two depositions of a witness 
at a preliminary hearing, and since de
ceased. The one was attached to some 
other depositions, but with no special 
caption or heading except this 11 Martha 
IxMiise Walker, sworn, saith.” It was 
signed “ Louise Walker ” and “ R. Camp
bell, P.M.” There was nothing to show 
that deposition was taken on the same 
day as the attached ones, or that the 
charge was read to her, or that the pris
oner was present. The magistrate was 
called at the trial and stated the date of 
the deposition; that the prisoner was 
present with counsel and cross-examined 
witness; and that it was signed in his 
presence and in the presence of the ac
cused. There was nothing in the caption 
of the first deposition nor at the end of all 
the depositions to show that the one in 
question had any relation to the charge 
or to the other depositions. :—Held, the 
bare fact that it was attached to the other 
depositions was not sufficient to show that 
it related to the same charge or was taken 
in the same investigation; and the defect 
was not curable by the parol evidence of 
the magistrate :—Held, that the second 
deposition of the 30th of March, inasmuch 
as it stood alone and was not attached 
to any other paper, and was not taken on 
the specific charge on which the prisoner 
was committed, but on another charge 
of the same purport and in connection 
with the same unlawful purpose, was 
admissible under sec. 688 of the Criminal 
Code; that the mere fact of the witness 
signing herself “ Louise Walker” when 
she was described as “ Martha Louise 
Walker” did not vitiate the deposition, 
where it was sufficiently shown to be the 
same person; that the omission by the 
magistrate to add “ J. P.” after his sig
nature, and the name of the county for 
which he was justice as in form S of the 
Code, did not render the deposition in
admissible, when the caption fulfilled 
the requirements of form S :—Held, also, 
that as the jury may have been influenced 
by the contents of the first deposition 
which was inadmissible, the conviction 
should be quashed and a new trial granted. 
R. v. Hamilton. 2C.C.C. 390. 31 X. S. R. 
322.

4. Admissibility of deposition of Witness 
taken on Preliminary Examination —
Proof of Absence from Canada.}— 
Upon a prosecution for wounding with 
intent to murder, the deposition of one (\,
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taken before the police magistrate on the 
preliminary investigatoin, was read upon 
the following proof that ('. was absent 
from Canada : “ C. is, to the best of my 
belief, in the United States. He was 
employed about 10 days ago as one of the 
crew on a steamer then running between 
Victoria and an American port, lie said 
when lie left me he was going on board 
the steamer. The steamer has not been 
on that route since. She is now running 
between two American ports —Held, 
that there was sufficient proof of absence 
from Canada. Regina v. Pehcako and 
Jim, I B. C. It., pt. II.. 144.

H
5. Contradiction of Witness* Testimony 

by Preliminary Deposition— Where Lost 
— Admissibility ok Oral Evidence — 
Code Sec. 7(H).}—An oral examination 
of a witness reduced to writing in com
pliance with a statute, is not original or 
primary, so that it can be said there is 
nothing behind it, in such case the original 
and primary thing is what the witness 
said. The legal position, that while it 
exists and is accessible, the written depo
sition is the only admissible proof of its 
subject matter, does not necessarily in
volve the result that lost secondary 
evidence may be given of what it contained 
but not direct evidence of what was said 
by the witness whose oral evidence it 
purportchI to record. If the record is 
available it must be produced; failing that, 
oral evidence of what the witness said at 
the preliminary inquiry may be given. 
On an indictment for assault, evidence , 
of alleged statements of a witness for ! 
prosecution at preliminary hearing as t.> 
what the accused said at the time of the j 
assault is ndnvssihle as constituting part 
of the res gestae. It. v. Troop, 2 C. C. 
29. 30 N. s. it. 339.

*
6. Deceased Witness — Statement.}— 

The statement of a deceased person, taken 
on oath by a magistrate, tietailing the cir
cumstances under which a felony was 
committed upon him, is admissible in 
evidence on the trial of the accused person 
under 1 Rev. St at. c. Ifitl, s. 7. though it is 
healed "The complaint." etc., instead 
of " The examination," etc., and does not 
appear on its face to have been taken in 
the fpresence of the accused, it being
iroved that it was taken in his presence. 
Ieuina v. Millar, 5 All. N.B.R. 87.

7. Depositions taken on a Preliminary

Investigation before a Magistrate—Evi
dence.!—Depositions of a witness since 
dead taken on a preliminary investigation 
before a justice of the peace of a charge 
against a prisoner will be admissible, 
under sec. 687 of the (’riminal (’ode, at his 

I subsequent trial, if they purport to be 
signed by the Justice by or before whom 
they purport to have been taken, provided 

1 they were taken in the presence of the 
accused and that he or his counsel 
had a full opportunity of cross-examining 
the witness, notwithstanding that the 
signature of the witness was written with 
only one or two Christian names given in 
the caption, and that the Justice omitted 
to put the letters, “ J.l\” after his signa- 

1 lure, as in the form S appended to the 
; Criminal Code. On the preliminary inves

tigation before a just ice of the peace of a 
charge against the accused, the deposit ions 
of several witnesses were taken on 25th 
March, and committed to writing by the 
Justice under 1 In- heading " <Canada. 
Province of Manitoba, Western Judicial 
District." “ The depositions of Mathew 
Hamilton, of, etc., and others of .... 
taken on this 25th day of March, etc., at 
Brandon, etc., before the undersigned,

I one of Her Majesty’s justices of the peace 
for the said Province, in the presence and 

! hearing of Alexander Hamilton, who 
j stands charged," etc. The first three 
1 pages of the record made contained the 

evidence of Matthew Hamilton and 
anot her witness, and concluded as follows : 
11 Prisoner is remanded until Thursday, 
March 29th, at 10.30." with the date. 
25th March, 1898, and the signature of the 
justice. On the 29th March following. 
Martha Louise Walker, since deceased, 
whose name did not appear previously in 
the record, appeared to have given her 
evidence, which the justice took down on 
twenty-two other sheets of paper, begin
ning simply, " Martha Louise Walker, 
sworn, saitn," This was merely annexed 
to the first three sheets, and concluded 
with the signature of “ Louise Walker" 
and “ K. Campbell, P.M." Held, that 
the latter deposition could not be read 
under sec. 687 of the Criminal Code in 

I evidence against the accused at his trial, 
as it did not purport to be a deposit ion 
taken by a justice of the peace on the 
charge against the accused, and therefore 
it could not be said to be signed by the 
justice by or before whom it purported to 
nave been taken. Semble, if it had been 

i proved that sec. 59U of the Code had been
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complied with by reading over the deposi
tion to the witness, and by the witness 
and magistrate signing in the 
presence of the accused, all three 
icing present together, and in other 
respects the deposition might have been 
admissible in evidence independently of 
sec. <i*7 of the Code. Although the depo
sition held inadmissible was taken on a 
charge on which the accused was acquitte 1 
it contained very material testimony 
bearing tin the charge on which he was 
convicted which might have influenced 
the jury, and the court ordered that the 
conviction should be set aside and a new 
trial granted. Regina v. Hamilton, 
12 Man. L. U. 354.

S. Depositions at Preliminary Inquiry—
Absence op Magistrate.]—Depositions 
taken at a preliminary inquiry, in the 
absence of the magistrate before whom 
the case is proceeding, have no legal value 
whatever ; and therefore the commitment 
by the magistrate of a prisoner for trial, 
the bill of indictment founded on his 
illegal commitment or on the illegal 
depositions, aiul the true bill and indict
ment reported by the grand jury, are 
null and void. Rex v. Traynok, Q. It. 
10 tj. H. (id.

0. Depositions Taken at Preliminary 
Inquiry — Incomplete (’boss-examina
tion—Waiver!—At a preliminary inquiry 
before a magistrate on a charge of indecent 
assault on a female, the latter’s depositions 
were taken, the prisoner being represented 
by counsel, but before her cross-examina
tion was concluded the proceedings were 
adjourned to a fixed date on account of her 
illness. Meanwhile, after consulting the 
county crown attorney, the magistrate 
determined to send the case to Sarnia, 
and so telegraphed to the prisoner’s 
counsel, asking a reply whether he would 
come up or not. Counsel replied that if 
the magistrate intended to send the 
prisoner to trial at any rate, it would be 
no use his coming, and accordingly he did 
not further attend the proceedings. On 
the day on which the adjournment had 
been made, the magistrate went out to the 
residence of the witness, and obtained 
her signature to her depositions as already 
taken, neither the prisoner nor her counsel 
being present, and afterwards resumed the 
inquiry at his own office, the prisoner 
being present, but not the witness, and on l

the evidence already taken the prisoner 
was committed for trial. At the trial he 
witness was proved to be too ill to attend, 
and her depositions taken as above were 
tendered by the Crown and admitted :— 
Held, that, in view of s. (»K7 of the Criminal 
Code, the depositions were improperly 
received in evidence, the prisoner’s counsel 
not ever having had a full opportunity of 
cross-examining the witness, and not 
having waived that right, as contended 
by the Crown. Rex v. Tkevanne, 22 
dec. X. 385. 4 O.L.R. 475, I. O. W. R. 
587.

10. Deposition Taken at Preliminary 
Inquiry—Use of at Trial—Sufficiency 
of Evidence of Absence of Deponent 
from Canada.)—Evidence that witness 
at the preliminary enquiry was a corporal 
in the N.VV.M. Police, that he had sworn

! in ns a member of Strathcona's Horse, 
that he had left the post at which lie had 

! been stationed to join the latter force, 
and that, in the opinion of tin* deponent, 
if he had left the latter force he would 

I have returned to such post, which fact 
would thereupon have become known to 
such deponent, was .sufficient evidence of 

, tin- absence of such witness from Canada 
; to justify the admission as evidence at the 

trial of the deposition of such witness 
taken at the preliminary enquiry ; and 
that the question was one to be decided 
by the trial Judge. Regina v. Forsythe, 
5 C. ('. C. 31>N. 1 Terr. !.. R. 3»N.

11. In Preliminary Enquiry before a 
Justice.)—Where a preliminary inquiry 
was suspended for the purpuse of includ
ing other offences, and also to add to the 
number of accused, and where upon the 
hearing of the new complaints, depositions 
not taken in the presence of the accused,

I were read over to the witnesses, and wit- 
; nesses were asked upon oath to say 
1 whether such deposit ions were correct,anil 
I the accused were thereupon committed, it 
: was held upon a motion to quash an 
I indictment founded upon such committal 
; that there could be no variation or evasion 
I of the Criminal (’ode requiring that evi

dence shall be given in the presence <>! the 
1 accused, and the opportunity of hearing 

the words which a witness may have 
uttered out of the sight and hearing of the 
accused, is not the full right to which the 
accused is entitled. Regina v. Lepine 
4 C. C. C. 145.
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12. Preliminary Deposition — Cross- 
examination Interrupted by Sickness 
of Witness—Witness Signing Deposi
tion in Absence of Accused—Code Sec. 
590.]—Defendant was charged with having 
committed an indecent assault upon a 
female. The cross-examination ot the 
girl had to be adjourned owing to the ill
ness of the witness. Subsequently a 
magistrate secured the signature of the 
witness to the deposition, without accused j 
or his counsel being present. The enquiry 
was later resumed, prisoner being present j 
without counsel. On being asked if la- 
had anything to say, replied, “ Nothing.” 
On the trial the deposition was tendered 
owing to the continued illness of the wit
ness :—Held, that to introduce such a 
deposition in evidence under sec. 687 of 
the Code, three facts must be made to 
appear, (1) that the witness is too ill to 
travel ; (2) that the deposition was taken 
in the presence of the accused ; (3) that j 
full opportunity was given counsel of ! 
cross-examination ; that full opportunity 
for cross-examination was not given, and 
the act of the magistrate in obtaining the 
signature of the witness to the incomplete 
deposition in the absence of the accused 
was irregular ; that there was no waiver 
to the right to cross-examination by the 
failure of prisoner’s counsel to attend on 
the adjourned inquiry, or by prisoner 
stating thereon that he had nothing to say. 
Rex. v Trbvane, 6C. C. C. 125. 1 O. W. 
R. 587. l O. L. R. 175.

13. Use of, Before Grand Jury.]—Pre
liminary depositions can be read to the 
grand jury only in those cases where they 
would lie admissible as evidence before a 
petit jury. R. v. Belanger, 6 C. C. C. 
295. 12 Que. K. B. 69.

14. Use of Depositions at Trial—
Absence of Witness—Proof.]—A ma
terial witness whose depositions had been 
taken at the preliminary enquiry was 
absent in New York, but it did not appear 
whether his absence was of a temporary or 
permanent character. The deposition was 
iu-ld inadmissible as evidence at the- trial, 
as it was shown that his absence was of a 
permanent character. Rex v. McCul
lough, 8C. C. C. 278.

15. Witness—Absence of— Prelimi
nary Depositions — Admissibility of.] 
—Per Walkein, ,)., on a trial under the 
Speedy Trials Act. 1. Evidence that the

captain of a schooner had cleared from a 
Canadian port a week before the trial and 
nit to sea, is insufficient evidence of his 
>eing out of Canada to satisfy s. 222, 

Criminal Proe. Act, and his deposition 
taken on the preliminary examination 
refused. 2. An adjournment of the trial 
to procure better evidence of the witness 
being out of Canada refused, as contrary 
to the spirit of the Speedy Trials Act. 3. 
The prisoner being elected to be tried 
speedily on the charge of forgery, for which 
he was committed to trial, and being 
charged and tried for that offence accord
ingly, there was not sufficient evidence to 
convict, but there was evidence upon 
which he might be convicted of obtaining 
money by false pretences Held, that 
the Crown could not then substitute a 
charge for the latter offence for the charge 
of forgery, upon which the prisoner had 
elected to be tried. Regina v. Morgan, 
2 B. (’. R. 32».

lb. Witness Absent from Canada—
Preliminary Deposition.]—Upon a pro
secution for wounding with intent to 
murder, the deposition of one C., taken 
before the Police Magistrate on the preli
minary investigation, was read, upon the 
following proof that C. was absent from 
Canada : C. is, to the best of my belief, 
in the United States. He was employed 
about 10 days ago, as one of the crew, on 
a steamer then running between Victoria 
and an American port. He said when he 
left me, he was going on board the steamer. 
The steamer has not been on that route 
since. She is running between two 
American ports :—Held, that there was 
sufficient proof of absence from Canada. 
Regina v. Pehcaro and Jim, 1 B. C. It.,

4. Miscellaneous Cases.

1. Committee of House of Commons.
—At the hearing of a criminal charge 
before a county Judge, sitting as police 
magistrate, evidence given before a 
special committee of the House of Com
mons, and taken by stenographers, was 
tendered before the magistrate and 
refused by him :—Held, that the court 
had no power to grant a mandamus to the 
county Judge directing him to receive such 
evidence. Rose, J.. while concurring in 
the decision that a mandamus should not
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issue, wan of opinion that Parliament, I 
having ordered the prosecution, the evi
dence should have been received by the 
magistrate. Subsequent resolution of the 
House of Commons, authorizing the evi
dence to be given. Reo v. Connolly, 22 
o. R. 220.

2. Consent.]—Upon the hearing of a 
charge under the sections of the ('ode 
relating to the summary trial of indictable 
offences, evidence in other pnx'eedings 
against another prisoner is admissible 
upon the consent of the accused’s counsel. 
Regina v. St. Clair, 27 A. R. 308.

3. examination in Civil Action ]—The 
examination of the defendant O. in a 
civil action arising out of the matters in 
question, he not having claimed privi
lege therein, was allowed to l>e used 
against him on his trial for criminal con
spiracy. Regina v. Connolly, 25 O. R. 
131.

4. Extradition.)—On a charge of forgery 
of a promissory note, alleged to have been 
committed in the State of Kansas, the 
justice before whom the depositions were 
made was certified to be a justice of the 
peace, with power to adminster oaths :— 
Held, that he was a magistrate or officer 
of a foreign state within S. 10 of the 
Extradition Act : and also that it was 
not necessary that he should be a federal 
and not a state officer ; and further that 
the depositions need not l>e taken in the 
presence of the accused. In re Parker, 
19 O. R. 612.

5. Extradition.]—Vnder 31 Viet. c. 94, 
the depositions must be those upon which 
the original warrant wras granted in the 
United States, certified under the hand of 
the person issuing, and not depositions 
taken subsequently to the issue of the 
original warrant, and without any ap
parent connection therewith. Regina 
v. Robinson, 5 P. R. 189.

6. Original Depositions — Imperial 
Act.]—Held, that original depositions are 
admissible in proceedings under the 
Imperial Act 6 & 7 Viet. c. 34, and can be 
used in evidence against a prisoner upon 
proof of their identity and of their being 
properly taken, which in this case, upon 
the evidence set out, was held to he 
clearly shewn. Regina v. Matthew,
7 P. R. 199.

Held, also, that they may be clearly 
proved by the viva voce evidence of a 
witness competent to swear to the facts ; 
that copies of the depositions can be 
proved by such testimony as well as by 
the certificate prescribed by the Act ; 
and that a certificate identifying the 
copies of the original documents may lie 
supplemented by viva voce evidence that 
the originals referred to hi the certifi
cate were the originals upon which the 
warrant issued. Ib.

7. Perjury in Civil Action — Deposi
tions — Indictmeni — Form.)—A 
person charged with perjury committed 
in a civil action is entitled to have in evi
dence those parts of his testimony in the 
civil action which may be explanatory of 
the statements in respect of which the 
perjury is charged. Where the indict
ment did not follow the statutory form 
and laid the charge in an involved manner, 
but contained the essential averments, it 
was held sufficient, the unnecessary 
matter being considered surplusage. Rex. 
v. Coote, 24 Occ. N. 257, 10 B. C. R. 291.

VIII. Documents.

1. Comparison of Authentic with Dis
puted Document.}yVpon a charge of 
writing a threatening letter with intent 
to extort, the Judge was justified, when 
he charged the jury, after all the evidence 
was in, in allowing the jury to compare 
an admitted writing with that which was 
disputed, in order to draw their own 
conclusions from a coni' arisen of the two. 
Regina v. Dixon, 3 C. C. C. 220, 29 
N. S. R. 462.

2. Extortion — Letter Written to 
Facilitate Payment — Admissibility.] 
—A letter written by the person who was 
served with a summons to his mother 
stating the facts and what w'ould happen 
if certain monies were not paid, is not 
evidence against the accused being merely 
hearsay. Rex v. Cornell, 8 C. U. C. 416, 
(N.W.T.)

3. Of Elector Respecting His Vote is 
Primary.]—In an election under the 
Dominion Bect'ons Act, neither the bal
lot paper nor any other document or paper 
would show how an elector had voted
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There is no other mode of ascertaining 
the fact than the evidence of the voter 
himself. Such evidence is primary. Ri 
<iiNA v. Saunders, 3 C. C. C. 278, 11 Man. 
L. It. 58».

4. Oral Evidence Connecting Advertise
ment with Goods Sold.]—On m charge of 
applying a false trade description to silver 
plated ware advertised for sale as quad
ruple plate, it was held that oral evidence 
was admissible to show that the descrip
tion contained in the advertisement ap- : 
died to the goods sold. Regina v. T. , 
Saton Co., Ltd., 3 C. C. C. 421, 20 Occ. 
V 3, 31 O. R. 276.

5. Orders in Council.]—Held, that a
magistrate cannot take judicial notice of 
orders in council, or tneir ion, '
without proof thereof by production of 
the official Gazette, and therefore, that a 
conviction was bad, which was made 
without such evidence that the Canada ' 
Temperance Act of 1878 was in force in 
the country, pursuant to the terms of 
s. 96 thereof. Regina v. Bennett,
1 O. R. 445.

6. Proof of Service of Document.]—The 
laws of proof of service of a document 
in civil proceedings in a province are 
sufficient to prove similar service in a 
criminal proceeding. Rex v. Rapay, 7 
C. C. C. 170. 5 Terr. L. R. 367.

7. Proof of by Certified Copy.]—The 
by-laws of the Montreal Harbour Com
missioners can be proved bv a true copy 1 
of them certified under the hand and seal 
of tin- secretary. Perrault v. Mon
treal Harbour Commissioners, 4 C. i 
C. C. 601. t». R. 17. S. < 601

8. Subsequent Proof of Document Im
properly Admitted.]—Documentary evi
dence admitted upon insufficient proof ; 
need not be rendered again in evidence . 
where all doubt of its admissibility is 
subsequently removed. ReaiNA v. Dixon i 
3C.C. C. 220,29 N. 8. R. 462.

IX. Dying Declarations.

1. Admissibility of.]—An Indian wo
man’s statement that she thinks she is 
going to die as a sufficient indication of 
such a settled, hopeless expectation of

immediate death as to render the state
ment admissible as a dying declaration. 
Before ! he «l«*:t 1H of an Indian woman, 
for whose murder the prisoner was being 
tried, a statement was obtained from her 
in the following way : A justice of the 
peace swore an Indian to interpret the 
statement the woman was about to make; 
a constable then asked questions through 
the interpreter, and a doctor wrote down 
what the interpreter said the woman’s 
answers were. The doctor and the justice 
of the peace then signed the statement. 
To some of the questions the woman in
dicated her answer by nodding her head. 
At the trial the statement was tendered 
as a dying declaration, and the doctor, 
the justice of the peace and the constable 
identified the statement; the interpreter 
deposed that he interpreted truly, but 
he gave no evidence as to what the woman 
really did say :—Held, disapproving Rex 
v. Mitchell (1892), 17 Cox, l . C. 503. that 
the statement was admissible as a dying 
declaration; also that it had been properly 
proved. A dying declaration may he ob
tained by means of questions and answers, 
and if it is reduced to writing it is suffi
cient if the answer only appear in the 
writing :—Held, per Martin, J., Nod
ding was a sufficient answer where witness 
warned to talk as little as possible. Rex 
v. Louie, 10 B. C. R. 1.

2. Admissibility.]-—The declarant must 
be thoroughly convinced that he is about 
to die, he must have no hope or glimmer 
of hope; it is not merely a matter of 
thinking, but must be one of solemn con
viction. It is under these circumstances 
alone that the law allows dying declar
ations to be admitted in evidence. The 
time at which the death afterwards 
occurs is immaterial, provided it occurs 
with certain proximity, and is the result 
of the crime committed ; to be admissible 
death must ensue. R. v. Laurin, (No. 4) 
6C. C.C. 104.

3. Admissibility — Code Sec. 746.]— 
Under Code sec. 746 the improper ad
mission of evidence at a criminal trial 
cannot be said in itself necessary to con
stitute a wrong, or miscarriage, but it is 
a question for the court, upon hearing 
of any appeal, whether in the particular 
case it did so or not. If the deceased 
was at the time of making the declaration 
in such a condition that he believed (1) 
that his death was imminent and impend-

22
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ing (2) that he was in danger of dying in 
a short time without hope of recovery, 
the declaration is admissible, and whether 
such was the case is a question entiiely 
for the trial Judge to decide. It. v. 
Woods, 5 B. C. R. 688, 2 C. C. C. 169.

See also Depositions.

4. Admissibility — Res Gestae.] — A 
dying declaration is admissible only as to 
the transaction itself from which the death 
ensued; distinct and separate transac
tions which occurred before and after the 
commission of the acts are not pertinent 
or relevant and cannot be proved by the 
dying declaration. Rex v. Lu kin, (No.
1) 5 C. C. C. .324.

5. Impending Sense of Death.]—On a
charge of murder a declaration by the 
deceased that he was ‘ going fast ’ and 
that the prisoner shot him, and asking 
that a priest be sent for, though subse
quently he requested the presence of a 
doctor is admissible as a dying declar
ation, being evidence of an impending 
sense of death. Regina v. Davidson, | 
1 361,30 X. S. i:. 349.

X. Examination of Witnesses.

1. Contradicting Own Witness — (’ode 
Sec. 699.]—A party is not debarred by 
Code sec. 699 from producing other wit
nesses, (not for the express purpose of 
contradicting a previous witness)but whose 
testimony indirectly contradicts such 
previous witness by establishing the truth 
by such other distinct and independent 
evidence. Though one’s own wit ness may 
not be directly contradicted or discredited, 
under sec. 699 unless in the opinion of the 
court lu- proves hostile, yet I <• may be 
indirectly contradicted, since there is 
no law to prevent the tmth being shewn 
and made known to the court. R. v. 
Laurin, 6 C. 136.

2. Cross-Examination.] —A co-defend
ant on a joint indictment has the right 
to cross-examine on the evidence adduced 
on behalf of any of the other defendants, 
before the counsel for the prosecution 
cross-examines, and in doing so to bring 
out fiesh facts which my be advantageous 
for his defence. Rex v. Bahsalon, 4 
(’. C. V. 446.

3. Examination of Witness — Re
freshing Memory by Deposition.}— 
Where a witness who is not hostile gives 
an answer different from his evidence 
as taken down in a previous deposition, 
the deposition may be shown to the wit
ness to refresh his memory, but it cannot 
be read aloud to the court. If the wit
ness still persists after refreshing his 
memory the question may be then re
peated from the deposition in a leading 
form. The opposite party has then the 
right to cross-examine on the deposition 
as well as on the answer to the court. 
R. v. Laurin. 6 C. C. <’. 138.

4. Re-Examination on, Inadmissible —
Voluntary Statement by Witness in 
Course of Cross-Examination.] — The 
right to ie-examine follows upon the 
exercise of the right to cross-examine, 
and even if inadmissible matters are intro
duced in cross-examinntion, the right 
to re-examine remains, and the rule holds 
good where the witness volunteers the 
statement. If the Crown desires to avoid 
re-examination on the inadmissible evi
dence it should be expunged at the in
stance of the Crown. Rex v. Noel, 7 
C. (’.(’. 309, 6 Ont. L. R. 388.

5. Right to Re-Examine Witness.]—The 
right t<> re-examine follows upon the 
exercise of the right to cross-examine, 
and, even if inadmissible matter be intro
duced in cross-examination, the right to 
re-examine remains, and the rule holds 
good where the witness volunteers the 
statement. If it be desired to avoid 
re-examinntion upon such matter, it 
must be expunged at the instance of the 
party cross-examining; while it remains 
as part of the testimony, the right to re
examine upon it also remains. Ruling 
of Meredith, C. J., at the trial, reversed, 
and a new trial ordered. Rex v. Noel, 
2.3 Occ. N. 293. 6 O. L. R. .388, 2 O. W. R. 
488, 776.

6. Riot — Evidence Before Grand 
Jury — Conversations — Previous 
Conduct — Cross-Examination — Pre
vious Statements — Contradiction.]— 
On the trial of an indictment for riot, 
evidence or general conversations be
tween a witness and the person at whose 
house the prisoners were alleged to have 
committed the riot was not allowed to 
be given. A witness may be asked, on 
cross-examination, if he has not previously
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made a statement by which it is proposed 
to contradict him, and he cannot be asked 
generally to relate a conversation with 
another person in order to enable the 
cross-examination counsel to discover 
whether any of his statements vary from 
his evidence on the trial. A counsel has 
no right, on cross-examination of a wit
ness, to go into evidence of what has 
taken place before the grand jury, though 
he may show- that a witness gave different 
evidence before the grand jury from that 
which he had given on the trial. On the 
trial of an indictment for riot and unlawful 
assembly on the 15th January, evidence 
was given on the part of the prosecution 
of the conduct of the prisoners on the day 
previous, for the purpose of showing 
(as was alleged) that B., in whose office 
one act of riot was committed, had reason 
to be alarmed when the prisoners came to 
h s office. The prisoners thereupon claim
ed the right to show that they met on 
the 14th to attend a school meeting, and 
claimed the right to give evidence of 
what took place at the school meeting 
but the evidence was rejected ; and : 
Held, per Allen, C. J.. and Fisher and 
Duff, JJ. (Weldon and Wetmore, JJ., 
dissenting), that the evidence was properly 
rejected because, the conduct of the pris
oners on the fourteenth could not qualify 
or explain their conduct on the following 
day. Regina v. Mailloux, 3 Peg. 493, 
N. B. R.

XI. Extradition Cases.

1. Extradition — Information Alleg
ing that Prisoner is Ac used, etc. — 
Surplusage — 32 <fc 33 Vic., ch. 30, 
Sec. 11, 1).. Ch. 29, Sec. 27, D. — Plea 
to Informations, Necessity for — 
Depositions — Sufficiency of Proof 
of — Corroboration.]—In extradition 
proceedings the information charged that 
the informant “ hath just cause to suspect 
and believe, and doth suspect and believe 
that H. L. Lee.” the prisoner, “ is accused 
of the crime of forgery,” etc., “ for that 
the said H. L. Lee, etc., “ did feloniously 
forge ” some 78 orders for the payment 
of money. The 79th charge was, that 
the said H.L. I^ee, at the aforesaid several 
times, etc., did feloniously utter, knowing 
the same to be forged, the said several 
orders, etc. :—Held, sufficient, for that 
the information charged that the prisoner

“did feloniously forge,” etc.; and the 
allegation that the informant believed 
that the prisoner “ is accused,” etc., 
inight be treated as surplusage : but even 
if objectionable at common law, it was 
good under sec. 11 of 32 A 33 Vic., ch. 
29, sec. 27, D.; and moreover the 79th 
charge was free from objection :—Held, 
also, that in these proceedings, a plea 
to the information is not required. 
Certain foreign depositions used were 
sworn to before E. G., a justice of the 
peace for Cincinnati township, Hamilton 
county, Ohio. A certificate was attached, 
commencing, “ I. Daniel J. Dalton, clerk 
of the Court of Common Pleas for said 
Hamilton County,” certifying as to the 
signature <>f E. G., and that lie was a duly 
qualified justice of the peace for said 
county, and entitled to take depositions 
of witnesses, etc.; and concluded, “ In 
testimony whereof 1 have hereunto set 
my hand and affixed the seal of the said 
Court at Cincinnati,” etc., D. J. Dalton 
by Richard C. Rohner, Deputy. To this 
was attached the certificate of the Gov
ernor of the State of Ohio,under the great 
seal of the state, certifying that D. J. 
Dalton, “ whose genuine signature and 
seal are affixed to the annexed attestation, 
was at the date thereof clerk of the said 
court,” etc.; that “ he is the proper person 
to make such attestation, which is in 
due form, and that his official acts are 
entitled to full faith and credit.” The 
court, without specially pronouncing on 
the question refused to allow an objection 
which as a matter of fact was not taken, 
to the sufficiency of the depositions under 
45 Vic., ch. 25, sec. 9. sub-sec. (2) a D., 
for the official seal of D. J. Dalton, is 
attached, and the Governor certified that 
he was the proper person to make such 
attestation - and also there was viva voce 
evidence given in proof thereof, so that 
the “ papers were authenticated by the 
oath of some witness ” under sub-sec. (b). 
Per Wilson, C. J.—In these proceedings, 
the evidence of interested parties need 
not be corroborated. In re H. L. Lee, 
5 O. R. 583.

2. Extradition Crime — Ashburton 
Treaty — Evidence Necessary.]— 
The Ashburton treaty provides in order 
to obtain the extradition of a fugitive 
criminal it is necessary to make the same 
evidence with respect to the accusation 
brought against him as would be neces
sary in the country from which his ex-



SS3 EVIDENCE 354

tradition should ho demanded, to justify 
his committal for trial if the crime had 
been committed there, and Article 7 of 
the Convention between firent Britain 
and the United States ratified March 11th, 
1890, provides in ease of a fugitive crim
inal alleged to have been convicted of a 
crime for which his surrender is asked, i 
a copy of the record, duly authenticated j 
should be produced and evidence made j 
to prove that the prisoner is the person ! 
who was so convicted. Evidence tending 
to show the offence is political or that it 
is not an extradictable crime should be 
admitted, lx the Matter of Louis 
Levi, i C. t\ C. 74. R. .1 Q 6, Q. B. 151.

8. Indictment Not Admissible as on 
Extradition Proceedings.]—An indictment 
is not admissible as evidence to warrant 1 
commitment for surrender in extradition 
proceedings as such indictment does not i 
amount to more than hearsay evidence. 
Ex Parte Feinherg, 4 (’. t!.\ C. 270.

4. Several Theories.l—If the evidence 
present several views, on any one of which j 
there may be a conviction, if adopted 
by the jury, the court will direct extra- i 
dition. Regina v. Gould, 20 C. P. 154. j

5. Where an application for extra- i 
dition is founded upon deposition evi- j 
deuce it will be required to strictly con
form to the conditions perscribed by the 
Act for such evidence, and nothing will be 
inferred in its favour. The warrant of 
the magistrate in the foreign jurisdiction 
was dated before the date <>f the swearing 
of the deposition. The evidence con
sisted in part of admissions stated to have j 
been made by the accused, but there was I 
nothing to shew that the admission was | 
not procured by an inducement to the 
prisoner to make a statement :—Held, 
the evidence was insufficient upon which 
to extradite the accused. In re Ocker- 
man, 6 IL V. R. 148.

See also Extradition.

XII. Improper Admission or Rejection 
Of.

1. Admissibility—Conspiracy to De
fraud—Judge’s Opinion of Evidence— 
Misdirection.)—1. On a charge of con
spiracy to defraud the C.P.R. Co. by dis
closing secret information as to the time

and place of auditing passenger trains, 
evidence was nropi rly rejected which was 
tendered by the defence for the purposes 
of showing that the information given 

! out could be passed out by one conductor 
| to another for purposes other than for 

defrauding the company, such proof is 
altogether hypothetic. 2. The trial Judge 
may give his own appreciation of the evi
dence to the jury which may or may not 
be accepted by them. The essential 
point is that the whole evidence be sub
mitted to the jury who must finally decide 
as to the guilt of the accused. R. v. 
Carlin, ti (’. ('. C. 507. 2 R. 12 K. B. 483.

2. Evidence in Foreign Language —
Counsel Conversant with Language.) 
—On a trial for murder, the evidence of 
witnesses was given in the French lan
guage which the prisoner, an Englishman, 
did not understand, but the prisoner was 
represented by counsel whose habitual 
tongue was French. It was held there 
was no miscarriage occasioned thereby as 
the prisoner was represented through his 
counsel. Rex v. William Long, •'» 
C. C. C. 493, 2 R. 11. K. B. 828.

8. Failure of Accused to Object to 
Admissibility—Duty of Judge.)—It is the 
function of the Judge who presides at the 
triid of a criminal case to conduct and 
regulate the proceedings to see that only 
legal evidence is given, and to explain the 
law t<> thr jury. The Judge should of his 
own motion preclude any illegal evidence 
which the parties may endeavour to lay 
before the jury. If a mistake has been 
made by counsel in omitting to object to 
illegal evidence, that does not relieve the 
Judge from the duty to see that proper 
evidence only is before the jury. Illegal 

■ evidence of a nature to prejudice the minds 
of the jurors having been admitted 

| though counsel failed to object, a new 
; trial was ordered. Rex v. William 

Long, 5 C. C. ('. 493, 2 R. 11, K. B. 328.

4. Forgery — Uttering Forged Pro
missory Notes—Signature of One 
Person Represented to he that of 
Another—Am ndment of Charge under 
Speedy Trials Act.)—Improper Admis
sion of Evidence—The prisoner, Morton 
Ricker, obtained his discharge from arrest 
by giving to his creditor, who had agreed 
to accept the joint notes of himself and his 
son Manly, two notes signed “Morton 
Ricker ” and “ Wilfred ” or “ Witfield M.
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Ricker," 1 «presenting that Manley’s name 
was Wilfred Manly, and that he always 
signed as “ Wilfred M.” The notes were 
not in fact signed by Manly, but were 
signed by the prisoner, who had authority 
from another son, who was called both 
Witfield and Wilfred Morton, to sign his 
name :—Held, that a conviction of the 
prisoner for uttering the notes, knowing 
them to be forged, was proper. An , 
amendment of the charge under the 
Speedy Trials Act, by inserting the words 
“ or Witfield ” after the word “ Wilfred,” 
was properly allowed. The improper 
admission in evidence of a notice published 
in a newspaper, purporting to have been 
signed by the prisoner, is not a ground for 
quashing the conviction, where there is 
other ample and uncontradicted evidence 
of the facts sought to be proved by the 
notice. Regina v. Rickek, 31 N. H. R. 
184.

5. Opinion Evidence — Improperly 
Received.j—Where the trial Judge, with
out a jury, found that the transactions in 
a bucket shop were merely bets on the rise 
and fall of the market—gambling trans
actions pure and simple—and theie was 
evidence to support that finding, the fact 
that opinion evidence regarding the sup
posed legality or illegality of the trans
actions was improperly received, will not 
be considered a substantial wrong or mis
carriage. wheie there was no jury and 
there was sufficient evidence irrespective 
of the opinion evidence. R. v. Darkness 
(No. 2) me. (’. C. 199, 10 O. L. R. 555.

(>. Perjury— Indictment— Descrip
tion of < >ffence — Improper Admission 
op Criminating Answers before a Ju
dicial Tribunal—Coroner.—A count 
alleging perjury before a coroner—omit
ting any reference to the coroner’s jury— 
Was held sufficient in view of s. 61 1, s.-s. 3 
and 4. and s. 723, of the Criminal Code.
A new trial was granted on the ground of 
the reception of evidence of an admission 
made by the accused in answer to questions j 
put to him as a witness on the inquest 1 
before the coroner’s jury, it being held that | 
s. 5 of the Canada Evidence Act, 1893, 
compelled the witness to answer, and pro
tected him against his answers being used 
in evidence against him in any criminal 

roceeding thereafter instituted against 
im other than a prosecution for perjury, 

in giving such evidence, and this without 
without the necessity for the claim of

privilege on the part of the wi.iess. 
(Hut see now (il V. ('. 53. s. 1.). Regina 
v. Thompson, 2 Terr. L. R. 383.

7. Rejection of — Substantial Wrong 
—Code Sec. 749.]—Where on a charge of 
aiding and abetting a rape, the trial Judge 
refused to compel a Crown witness to 
answer a question tending to show that he 
had had connection with prosecutrix, 
though the ruling was improper, yet 
where there was sufficient independent 
corroborative evidence to support the con
viction, it Was held to lie a case for the 
application <>1 (.’ode sec. 746 (f), there 
being no substantial wrong done the 
prisoner. R. v. Finnkhkey. 10 (’. ('. C. 
347.

8. To Reduce Charge of Murder to Man
slaughter.!—New tri: I granted where evi
dence, which was proper to be considered 
for the purpose of determining whether 
the prisoner’s offence should be induced 
from murder to manslaughter, was with
drawn from the jury. Regina v. Bren
nan. 4 C. C. C. 41. 27 O. R. 659.

9. Unlawful Assembly—Conviction.]— 
It is no ground for quashing a conviction 
for unlawful assembly on one day. that 
evidence of an unlawful assembly on 
another day has been improperly received, 
if the latter charge was abandoned by the 
prosecuting counsel at the close of the case, 
and there was ample evidence to sustain 
the conviction. Regina v. Mailloux, 
3 Pua. V B. It. 193

10. Whether Miscarriage Thereby —
Code, s. 746.]—Under s. 746 of the (’ode, 
the improper admission of evidence at a 
criminal trial cannot be said in itself neces
sarily to constitute a wrong or miscarriage, 
but it is a cpiestion for the Court upon the 
hearing of any appeal, whether in the par
ticular case it did so or not. Makin v. A. 
(j. for X. S. W. (1894). A. <’. 57. dis
tinguished. Reg, v. Woods, 5 B. C. R. 
585.

See also New Trial.

XIII. Onus of Proof.

1. Attempt to Steal — Proof of Theft 
—Crim. Code 712.}—Where the indict
ment is merely for an attempt to steal, 
and the proof establishes the commission
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of thv full olïe-nce eif theft, the jury may 
cemvict of the attempt unless the eemrt 
disediarge-s the jury and directs that the 
prisoner he indicted for the complete 
offence. Regina v. Taylor, 50. 89.

2. Burden of Proof in Prosecution under 
Manitoba Liquor License Act.j—In a prei- 
secution under the Manitoba Liquor Li
cense Act, it is incumbent upon an accused 
setting up the defence, that tin* liquor was 
sold by him as a duly registered druggist 
to prove that lie was registered as such 
under the Act relating to the Pharmaceu
tical Association of Manitoba. The evi
dence of the accused that he was a druggist 
“duly registered" is insufficient. The 
registration must be proved either by a 
certified copy of the entry in the register 
or by a c ertificate of the register in certain 
cases. Regina v. Hekkei.l. 3 (’. C. 0. 
15. 12 Max. !.. It. 522.

3. Corpus Delicti — Mvhi>kr — Ini \- 
TITY OF REMAINS—FAILURE OF A<f I SKI) 
to Testify—Comment nv Crown Ooin- 
hel. 1——1. Where once the fact of death is 
established circumstantial evidence can 
then be given to prove the identity of the 
remains, and also the identity of the 
person who caused the death. 2. Crown 
counsel has the right of reply, even though 
no evidence is called by the accused. 
3. Comment by the crown counsel on the 
failure of the accuse-1 to testify as follows. 
“I think Iris counsel took the very best and 
wise-* course in not having him go on the 
stand, and 1 think it is wise for himself " 
is a contravention of the Canada Evidence 
Act. and amounts to a substantial wrong 
for which a new trial will be ordered. 
1L v. Kino. 9 0. 0. C. 426. 1 W. L. It. 
348. 576.

4. False Pretences—Mode of Proof 
Where Credit is Obtained from Bank 
on Misleading; Statement.}—Where a 
false statement is presented to a bank for 
the purpose of inducing the bank to give 
discount or credit, it is not necessary to 
examine one. or more, of the directors, if 
it was possible to prove th** alse pretence, 
and that the direction ret ed upon it, by 
the evidence of other competent witnesses; 
and proof of circumstances subsequent 
to the submission of the false statement is 
admissible to establish the financial posi
tion of the accused, and their knowledge 
of such position at the time the false 
pretence was made. Regina v. Boyd. 
4 0. (’. C. 219.

5. Liquor—Proof oh Conhi mciion 
Conci.vsivk of Salk.!—Vnder >«■< . A3 of 
the Ontario Liquor Licence Act. proof of 
consumption of liquor on ilu- piemises of 
the club, i- made conclusive e*vie vine of 
the s.de o. liquor. Rex v. Liuiithikne
4 (\ 0. r. 358, 21 Ore. V 241.

6. Manslaughter—PohsihleO isesof 
Death—Si ffhteni a of Kvidexi e as to 
Criminal Oferation.}—Evidence, in a 
trial for murder by committing an abor
tion. tending to show that death lesulted 
from the medicines and a boil ion com
mitted by the prisoners is suflicient in 
point of law to go to the jury through the 
post -mortem examination was insufficient, 
and though it is consistent theiewith that 
elcath might have- been occasieu ed by 
senne undiscovered disease of eirgai s as te» 
whichnoexaminatiem was made l!f.gixa 
V. (iARROW ANI) (*REE< II. I 0. (". ('. 246,
5 B. 0. R. 61.

7. Onus of Proof— Kxlski.a Am.tixo 
Trade Mark—Crim. Code Si;. , 447.1— 
(hi a e-barge of falsely applying a trade 
mark (Crim. Cede1 see1. 117) the- onus of 
proof that the assent of the proprietor of 
the- trade mark has not I e-en given i- on 
the prosecution, and se-c. 719 of tl e Crimi
nal Code eloes not apply. Begin \ v. 
Samvel Howarth. I C. C. C. 243.

8. Penal Statute—lii les of Evidence 
of Criminal Law—Am.ie ahility.}— 
The rule of evidence of criminal law w ith 
res fleet to the stifliciency of allegatiems. 
apply to proceedings under a provincial 
statute of a penal nature. In order to 
convict, the- evidence must exclude a 
rational preibabilitv of innocence-. Bryce 
v. Wilks. 5 C. C. C. 445, Q.R. II. lx. B. 
464.

9. Proof of Alibi — Misdirection.}— 
Where the- defence to a criminal charge 
is an alibi, it is misdirection te> tell the 
jury that the- emus is on the- prisoner to 
prove it to their entire satisfaction, and 
to shew heyemd all question or reason 
that he could not have been piesent at 
the commission of the- crime. Rex v. 
M XRMH ALL, 35 N B. Rep*. 507.

10. Receiving Stolen Property—Proof 
of Presumption.}—On an indiet ment 
for receiving stolen goods, it is not

I necessary to prove by positive 
' evidence that the property found
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in the possession of the prisoner 
belongs to the prosecutor ; it is sufficient 
if the evidence is such that a jury may 
reasonably presume the identity of the 
property. Regina v. ('ulus, 29 X. B. It. 
30.

11. Statutory Presumption—Rebuttal 
—Liquor License Law.]—The Liquor 
License Law (R. S. X. S. e. 100. s. Ill) 
casts upon the “occupant" of premises the 
burden of proving 1 hat the sale <li<l not 
take place without his consent. It was 
held, though an express denial be made by 
the accused of any authority or direction 
for the sale, the magistrate may regard all 
the facts of the case and refuse to believe 
the denial. Rex v. Andrew Conrod, 
5 0. C. ('. 414, 35 X. S. R. 70.

12. Statute Creating Offence—Proviso 
or Exception—Onus op Proof.]—If an 
exception occurs in the description of an 
offence in the statute the exception must 
be negatived by the prosecution as the 
exception would be part of the description 
of the offence, but if the exception comes 
by way of proviso, and does not alter the 
offence, but merely states what persons 
are to take advantage of ii the defence 
must plead and prove that the accused 
came within it if such be the fact. Regina 
v. Strauss. I ('. ('. ('. 103, 5 B. ('. R. ISO.

XIV. Prisoner.

1. Comment on Failure of Accused to 
Testify.]—Where the Crown prosecutor 
during the address of counsel for the 
defence to the jury interjects a remark in 
a conversational tone, such interjection 
cannot be taken as a comment upon the 
failure of the accused to testify, where 
such interjection is in relation to a fact 
material to the issue. The interjection, 
may be improper, but unless a substantial 
wrong or miscarriage is occasioned by it 
it is not a matter for which the verdict can 
be set aside or a new t rial ordered. Regina 
v. Weir, 3 C. C. C. 262.

2. Possession of Stolen Goods—Crown 
Case Reserved.)—A Crown case was 
reserved to determine the question whether 
when stolen goods are found in the pos
session of a prisoner, and he gives to those 
who find him a reasonable account of how 
he came by the goods, it is incumbent

upon the prosecution at the trial to shew 
that the prisoner's account is untrue :— 
Held, that, in the absence of any evidence 
to shew that such account was in fact 
given, the Court was not in a position to 
determine the question reserved. Regina 
v. McKay, 34 N. S. Heph. 540.

3. Prisoner as Witness at a Previous 
Trial Admissible upon Consent of Counsel.
—The distinction between misdemeanour 
and felony having been abolished by the 
Code, which provides that all proceedings 
in indictable offences shall be conducted 

j in the same manner, it was held that on a 
1 summary trial for robbery, the prisoner’s 
! evidence as a witness, on the trial of 

another person was properly admitted as 
evidence for and against the prisoner, 
where prisoner’s counsel consented to 
such evidence going in. Rex. v. Fox, 
7 P. C. ('. 457.

See also Judge’s Charge—Habeas 
Corpus—New Trial—Prisoner.

XV. Relevancy.

1. Abduction — Crim. Code 283 — 
Persuasion by Letters Received in 
Foreign Country.)—On a charge of 
abduction under sec. 283 of the Criminal 
Code letters received in the United States 
by a girl in the United States from the 
prisoner persuading her to come to him 
to Canada, such inducement constituting 
part of the offence, are not evidence against 
the prisoner, as the act of persuasion took 
effect beyond 1 he jurisdiction of 1 Ik- court. 
Regina v. Blythe, 1 C. C. C. 263, 4 
B. C. Ii. 276.

2. Abortion — Seduction — Extor- 
1 TioN by Threats.]—Prisoner had gone 
! to doctor’s office and according to the

case for the Crown, charged the doctor 
I both with procuring an abortion on, 

and with seduction of his wife, and de
manded $5,1)00, in default of payment of 
which, he threatened exposure. <>n the 
trial the defence endeavoured to show 
that the demand was made in respect of 
the seduction charge only :—Held, that 

I the evidence was inadmissible following 
5 R. v. Gardiner (1824), 1 C. & P. 479 and 

R. v. Cracknell, 10 Cox C. C. 408. R. v. 
Wilson, 6 C. C. C. 131.
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3. Acts Admissible to Show False Bank 
Returns.]—Under a general charge of a 
hank return being false and deceptive, 
it is legal to show the inexactitude and 
falsity of the amounts entered upon all 
of the headings or only of some of them, 
and evidence of acts falsely representing 
the financial position of a bank is ad
missible to establish the falsity and de
ceptive nature of a return. Regina v. 
Weir, 3 C. C. C. 262.

4. Attempt to Murder Child — Cruelty 
to Another Child.}—On a charge of 
causing grievous bodily harm with intent 
to murder the child of the accused, it 
is not admissible t<> establish cruelty !«• 
another child of the accused such being 
irrelevant to the issues. Regina v. La- 
Pibrre, 1 C. C. C. 413.

5. Common Design — Acts ok Others.] 
—Whenever a joint participation in an 
enterprise is shewn, any act done in fur
therance of the common design is evidence 
against all who were at any time con
cerned in it. In this case, the prisoner 
being charged with being in arms in 
Upper Canada with intent to levy war 
against the Queen, evidence was ad
mitted against the prisoner of an engage
ment between the body of men with whom 
he had been and the Canadian volunteers, 
although the same took place several 
hours after his arrest :—Held, that the 
evidence laid been properly received, as 
shewing to some extent that the engage
ment in question had been contemplated 
by the parties while the prisoner was with 
them before his arrest. Regina v. 
Slavin, 17 C. P. 205.

6. Conspiracy — Writings or Words 
of One Party.]—Writings or words of 
one party charged with conspiracy where 
such implicate others, can be considered 
in the nature of an act done in furtherance 
of the common design, and are admissible 
in evidence not only against the party 
himself, but as proof of an act from which 
inter alia the jury may infer the conspiracy 
itself. Regina v. Connolly and Mc- 
üreevy, 1 C. C. C. 468, 25 O. R. 151.

7. Conspiracy — Hypothetical Testi
mony — Fraud.]—On a trial for con
spiracy to defraud a railway company 
bv fraudulently obtaining information 
of the secret audits about to be made 
and furnishing same to conductors of

cars to enable them to be prepared lor 
the audits, proof that information of this 
nature might lie given by one conductor 
to another for purposes other than to 
defraud the company, was properly ex
cluded, because such evidence would be 
merely hypothetical, and could not dis- 

! prove the object of the conspiracy, or 
throw any doubt on the evidence which 
had been adduced to shew the object which 
the parties had in view. Judgment in 
which Q. R. 12, K. B. 368 affirmed. Rex 
v. Carlin, Q. R. 12, K. B. 483.

S. Conspiracy — Previous Acts ok 
Accused — |—The accused were charged 
with having eonspiied to fraudulently 
obtain from the Merchants Bank of Hali
fax various sums of money by certain 
false pretences. The Crown called as 
witness the manager of another bank to 
prove that at the same period the accused 
obtained another sums from that bank 
in tin- same manner. Counsel for the 
accused objected to the admission of this 
evidence as being irrelevant, and as tend
ing to prejudice the minds of the jurors 
by proving} the prisoners t<> have com
mitted a crime other than that with which 
they Were then charged :—Held, that acts 
similar to those charged, but committed 
against other persons, might be proved 
in order to shew that at the time of the 
commission of the offence charged the 
accused knew that they were acting un
lawfully. Regina v. McCullough \m> 

i McGillis, 21 Dec. X. 306.

0. Conspiracy — Railway Company 
i Secret Audit Scheme — Disclosure 
| of — Affidavit of Juror as to Irreg-
; ULARlTY OF VERDICT — INADMISSIBILITY

of.]—The accused was convicted of having 
conspired to defraud the C. P. R. Co. by 
bribing clerks for information as to time 
of making secret audits, and the trains 

! on which such would be made, and to 
furnish such information to the con- 

! doctors to enable them to lie prepared 
J and at other times left free to retain fares. 
; On motion for a reserve case :—Held, 

1. That evidence tending to prove that 
, the information could be given by one 
I conductor to another of the auditing 
; of his train for a purpose other than that 
' of aiding him to defraud the company 
j was inadmissible as not tending in any 
I way to disprove the object of the con- 
I spiracy and was therefore irrelevant. 
! 2. That a remark of the Judge to the jury
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to the effect tint “about forty or fifty 
witnesses have been examined for the 
purpose of establishing the good character 
of the accused. It is very strange that 
it should take forty or fifty witnesses to 
establish it.” is but a matter of irregu
larity for which a verdict might not lie im
peached. The trial Judge has a right 
to give his opinion of the evidence to the 
jury and the remark in question was a 
proper one. R. v. Carlin, 6 (’. C. ('. 365.
(J. K. 12. K. B. 483.

10. Coroner’s Inquest — Discrediting 
Witness.)—At a coroner's inquest evi
dence is properly receivable under It. 1 
S. C. e. 174, s. 234, that a witness at such 
inquest has made at other times a state
ment inconsistent with his present testi
mony; and independently of that enact
ment the improper reception of evidence 
is no ground for a certiorari to bring up 
the coroner’s inquisition. Regina v. 
Ingham, 5 B. & S., at p. 260, specially 
referred to. Regina v. Sanderson. 15 
O. R. 106.

11. Guilty Knowledge upon Indictment 
Charging Possession of Counterfeit Money]
—Upon an indictment charging possession 
of a counterfeit coin, an objection to the 
Crown introducing evidence of the pris
oner having genuine trade dollars on his 
person when arrested, and which he had 
tried to pass off as worth one dollar, when 
the real value was sixty cents, was sus
tained on the ground that guilty know
ledge would have to lie established by 
proving that the trade dollar was counter- ! 
feit. Regina v. Benham, 4 C. C. C. 63. 
(j. R. S, tj. B. 448.

12. Implicating Accused — Code Sec. 
1S1.|—Evidence of prisoner’s statement 
that he 'got there' with prosecutrix, { 
though made after girl reached the age of j 
sixteen, is evidence implicating accused. I 
Also evidence shewing that prisoner had | 
stated before being charged with any | 
offence, that if he could get the girl away 
and marry her he would escape ‘ punish- ! 
ment Regina v. Wyse, 1 C. C. C. 6. 1 
2 Ter. L. R. 103.

13. Indecent Assault — Particulars 
of Complaint — Admissibility in Civil 
Action.)—In a civil action brought by 
husband and wife for damages for as
saults committed on the wife by the de
fendant, the particulars of the complaints

made by the wife to the husband on his 
return home on the days on which the 
assaults took place, are admissible in 
evidence as corroborating the woman’s 
evidence that she did not consent. Hop- 
KiNsoN v. Perdue, 8 ('. ('. ('. 286. 8 O. L. 
R. 228.

14. Intent and Design — Murder — 
Insurance Applications — Res (Ies- 
TAE.j—On a trial for murder, the theory 
of the Crown being that the prisoner 
murdered his wife to secure the insurance, 
evidence was admitted of various appli
cations made by the prisoner for insurance 
on the life of his wife, such applications 
being made at the same time, and under 
the same circumstances are properly 
relevant as done in pursuance of a plan 
affecting the deceased. Regina v. Ham
mond, 1 ('. ('. ('. 373. 29 O. R. 211.

15. Intent and Design.)—Evidence ad
mitted to prove former husband of pris
oner taken suddenly ill after eating food 
prepared by prisoner, and symptoms at
tending his illness and death were those 
of arsenical poisoning on a charge of 
murder of a second husband by arsenical 
poison. Regina v. Sterniman, 1 <<'.<' 
1. 27 O. It. 33.

16. Irrelevancy — Prior Charge of 
Theft — Judge’s Charge.}—On the 
trial of the accused for theft, evidence was 
given in reference to a former charge of 
theft which the jury had found was 
a loan and prisoner acquitted of that 
charge. The trial Judge instructed the 
jury fully as to the nature of the former 
transaction and their minds were freed 
from any possible misapprehension as to 
its nature. It was held that though the 
Crown had gone into some evidence which 
was not relevant, the instructions of the 
trial Judge were such as to leave the real 
issue to the jury and no miscarriage had 
taken place. Rex v. Menard, 8 C. C. C. 
80.

17. Medical Expert.]-yA witness was 
called at the trial to give evidence as a 
medical expert, and in answer to the 
Crown prosecutor, he said “ there are 
indicia in medical science from which 
it can be said at what distance small shot 
were fired at the body. I have studied 
this—not personal experience, but rom 
books.” He was not cross-examined as 
to the grounds of this statement, and no
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mol ica I witnesses were called by the 
prisoner to confute it. The witness then 
state l the distance from the muidered 
mm at which the shot must have been 
lire.I. i 1 the case before the court, and on 
what he based hi< opinion as to it, giving
..........Milt of his examination of the body :
—Held, that by hi- preliminary state
ment the witness had established his 
capacity to -peak as a medical expert, 
and it not having been shewn by cross- 
examination or other testimony, that 
there were no such indicia as stated, his 
evidence a- to the distance at which the 
shot was tired, was properly received. 
Preepek v. The tp ken. 15 S. (*. R. 401.

IS. Negative Evidence.)—On a trial for 
murder, the death of the deceased was 
shewn to hive been caused by his being 
stabbed by a sharp instrument. It Was 
prove! tii.-it the prisoner struck the de
ceased. but neither a knife or other instru
ment was seen in his hand. For the 
prisoner evidence was offered that on the 
day pro. cling the homicide the prisoner 
had a knife which could not have inflicted 
the wound of which deceased died; and 
that on that day the prisoner parted with 
it to a person who held it until after the 
crime Was committed. The Judge at tin- 
trial refused to admit this evidence :— 
Held, that the evidence was properly 
rejecte I. Regina v. Herod, 2!)C. P. 42H.

IV. Previous Incontistent Statement.]—
A witness for the Crown gave evidence 
quite different from a previous written 
statement ma le by him to the prose
cutor’s counsel, lb* admitted such state
ment when shewn to him. but said it was 
all untrue, and made to save himself. 
Per Wilson. J.—The prosecutor's counsel 
was properly admitted to disprove the 
witness's assertion as to how the state
ment came to be made, for the fact of its 
being obtained as he stated would tend 
very much to prejudice the prosecution 
and was therefore not a collateral matter, 
but relevant Haggarty, J., inclined to 
the opinion that the witness having fully 
admitted his previous inconsistent state
ment, ii" further evidence relating to it 
should have been received. Regina v. 
Jerrett, 2*2 V. (\ R. 49 .

20. Rape — Statement of Prosecu
trix.}—A statement made by a prosecu
trix on a charge of rape made the next day 
after the alleged commission of the offence

is not admissible as evidence, it I eing 
held that too great a time had elapsed, 
and that the statement was not the un
studied outcome of the feelings of the 
woman. Regina v. Graham, 3 C ('. ('. 
22, 31 O. R. 77.

21. Rape — Refutation of Com
plainant's Testimony.}—Where a com
plainant on a charge of rape denies in 
cross-examination circumstances tending 
to -how that instead of detesting and 
avoiding the accused, she was yet so de
sirous of his company, that she angrily 
resisted the interference of her mother 
when the latter wanted to put an end to 
what she considered an impropriety, it 
is competent for the accuses I to introduce 
testimony contradicting the complain- 
ant’sdenial. Rex v. Riendeav. 4C.C. C. 
421, tj. R. V. il It. 147.

22. Similar Acts Showing Design Ad
missible.]—The mere fact that the evi
dence adducnI tends to show the com
mission of other crimes docs not render 
it inadmissible if it be relevant to the 
issue, and it may be so relevant if it bears 
upon tin- question whether the act alleged 
to constitute the crimes charged in the 
indictment were designed or accidental. 
Regina v. Collynh. 4 ('. ('. ('. 572.

XVI. Rebuttal.

1. Answer to Question Foreign to the 
Issue — Right to Contradict.}—The 
answer of a witness to a Question foreign 
to the issue is final, and rebuttal evidence 
is not admissible. Regina v. La pi erre, 
1 C. C. ('. 413.

2. Reply.]—The theory of the defence, 
on an indictment for murder, was that 
the death Was caused by the communi
cation of small-pox virus by Dr. M., who 
attended the deceased, and one of the 
witnesses for the defence explained how 
the contagion could be guarded against. 
Dr. M. had not in his examinât ion-in
chief or cross-examination been asked 
anything on this subject :—Held, that he 
was properly allowed to be called in reply 
to state what precautions had been taken 
by him to guard against the infection. 
Regina v. Sparkham and Greaves, 25 
i P. 1 18
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3. Weakening Alibi — Discretion.]— 
After the dises for the Crown anil the 
defence were dosed, the Crown called 
a witness in rebuttal whose evidence 
changed by a few minutes the exact time 
of the crime as stated by the Crown 
previous witnesses, and which tended to 
weaken the alibi set tip by the defence. 
It was held that to allow the evidence 
was entirely in the discretion of the 
Judge and there was no legal prejudice 
to the accused as he was allowed t lie oppor
tunity to cross-examine and meet evidence. 
Rex v. Wong (In, 8(\ c. c, 123, in II. c
H. AAA, 21 C. L. T. <>ee. N. 384.

\ VII. Whig ht Of.

1. Conflicting Evidence]—The magis
trate cannot weigh conflicting evidence to 
try Whether the prisoner is guilty of the 
crime charged. Regina v. Reno, 4 I’. 1C 
2M| ; He llriiLEY, 1 0. L. J. 20.

2. Insufficiency of, Objection to.]—In 
criminal proceedings the insufficiency of 
the evidence can be objected to at the 
close of the case for the Crown. Rkgin x 
v.Uahnbau, 4 tip, Q. U.82, It. 447.

3. Sufficiency of to Prove Charge of 
Incest in Quebec.|—The relationship for 
the purpose of establishing a charge of 
invest in Quebec must not be proved by 
parol testimony, unless it is first shown 
that the extracts from the registers of 
civil status cannot he produced. Regina 
v.Garnbau, 4C.C. C. fit), Q.H.S., Q. 11. 
447.

4. Reserved Case.]—There is no appeal 
to the Supreme Court of Nova Scot ia 
from criminal trials before the county 
court Judge but by way of a case reserved, 
and that Judge cannot reserve a case or 
submit any question depending upon the 
facts or the weight of evidence, which 
must be decided by the county court 
Judge. Hkgina v. McIntyre, 3 (’. (’. (’. 
413, 31 N. S. H. 422.

5. Reviewing Evidence.)—A Judge in 
chambers has power to rev jew and decide 
on t he sufficiency of the evidence returned 
by the committing magistrates, or, if 
necessary, to hear further testimony. 
Regina v. Tubbbb, 1 I\ It. 1)8.

fi. Weight of—Province of Jvry in 
Considering.}—The acceptance or rejec
tion of evidence in a case where conflict 
arises, is a matter entirely within the 
jury’s scope of inquiry. When therefore 
the jury exercises their discretion, and 
their verdict is based on such evidence as 
they believed and accepted, it cannot be 
said to be against the weight of evidence, 
where, however, there is an absolute 
failure of evidence to sustain the verdict, 
the trial Judge will grant leave to apply to 
the Court of Appeal for a new trial. 1Î. v. 
Harris, 2 (’. C. C. 7f>.

7. When New Trial will be Granted 
1 upon the Ground that Conviction is 

Against Weight of Evidence.]—Where a 
i new trial is applied for upon the ground 
I that the verdict is against the weight of 
, evidence, the question is whether the 

verdict i" one that the jury as reasonable 
men would properly find. Regina v. 
Brewster, 4 C. C. C. 3fi. 2 Ter. L. R. 353, 
377.

Will. MI8CELLANF.<)V8.

I. Abduction—Possession of Father
\randonment of Indi CED IN V. 8. V. 

and “Taking" in Canada—Jurisdic
tion—Kvidknve.]—Prisoner was indicted 
for having, at the city of Victoria, unlaw
fully caused to betaken a certain unmar
ried girl, to wit, one B.R., being under the 
age of sixteen years, out of the possession 
and against the will of her father, contrary 
to n. 283 of the Criminal Code. The evi
dence shewed that the girl, by persuasion 
of letters written by the prisoner in Vic
toria, Canada, addressed to and received 
by her within the State of Washington, 
V.S.A., was induced to leave her father’s 
house in that State and meet the prisoner 
at Victoria. Upon meeting her there he 
suggested that it was not too late for her 
to return home, but she declined, and the 
prisoner thereupon took her to a house 
near Victoria, where they spent the*night 
together :—Held, per Davie, C.J., at the 
trial, convicting the prisoner, that the 
court had jurisdiction as the offence was 
wholly committed within Canada. Upon 
case stated for the opinion of the Court of 
Criminal Appeal, Davies, (’.J., and Crease,
J., affirmed tin* judgment :—Held, per 
McCreight, Walkem and Drake, J.J., 
quashing the conviction, that it was essen-
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tial to tin* offence that the girl should have 
liven in |Missoa*ion of her father at the time 
of the taking, and that, upon the facts 
when she met the prisoner at Victoria 
she had already abandoned that possession 
Per MeCrcight and Walkein, J.J., that the 
reception by the girl of the letters was the 
motive cause of her abandoning her 
father's possession, and therefore a 
material butor in the offence, which, con
sequently, in part took place outside the 
jurisdiction. Per Walkein, J.: That the 
letters so far as they held out the induce
ment, should not have been admitted in 
evidence at the trial. It ruin a v. Blythe, 
4 B. (’. It. 270.

2. Admissibility—Pkhjvkv — Jviiuks 
Notes ok Peiuvkki» Evioknce.]—Held 
that, on the trial of charge of perjury, the 
product ion of a book purporting to t on- 
tain full notes of the evidence taken by 
the trial Judge (who was proved to have 
actually taken notes) in the case in which 
the perjury was alleged to have been 
committed, and proved to be in the 
Judge's handwriting, and to be signed by 
him, afforded, in view of the N. W. T. Act, 
B. S. (’. c. fiU, s. tit 1, proper and sufficient 
evidence of the statement in respect of 
which the perjury was assigned. H ruin a 
v. Mills, II (hr! V 28,1 Tk.uk.L. It. 297.

3. Certified Extracts from Registers of 
Acts of Civil Status (Que.)—Failure to 
tlivR Trn Days' Xutivk—Can aha Evi
dence Arr.|—The Civil Cmle (Que.) 
article 1207 provides tlint duly certified 
extracts from public registers are authen
tic and made proof of their contents. 
The provisions of see. 10 of The Canada 
Evidence Act, 1803, do not apply to the 
registers of acts of civil status (Que.); 
the Evidence Act also containing a pro
vision that the laws of evidence in force 
in any province shall apply, subject to 
any contrary enactment of Parliament 
to all proceedings taken therein. Hkx v. 
William Iainu, f> C. C. C. 403, Q. R. 11, 
K. B. 328.

4. Charge of Resisting Bailiff in Execu
tion of Distress.)—Upon the charge of 
resisting and wilfully obstructing a bailiff 
in the execution of a distress, it is neces
sary for the prosecution to show that the 
rent was due and in arrears, and the 
defence can offer evidence that at the 
time of the distress there was no rent in 
arrears. Rkx v. Hakkon, 7 C. C. C. 543,

24 Ore. N. 10,11 Ont. !.. R.t 1 v 2 « \N . R. 
003.

5. Collateral Facts— Animi s.j— Evi
dence of collateral facts, otherwise inad
missible, is frequently admitted in <limi
nal proceedings to show éliminai intent. 
Bruin \ v. Mi Bkkny. :t ('. ( . ('. 330. 20 
X. S. R. 327.

ti. Consent of Accused’s Counsel to 
Admission of Evidence.]—Evidence for
merly inadmissible in a vase of felony 
even if the counsel for the accused con
sents to the admission of such evidence is 
now admissible on a charge which under 
the old distinction was a felony, where 
counsel for the accused consents to such 
evidence, sec. 535 of the Code, which 
abolishes the distinction between felony 
and misdeainenour. providing that pro
ceedings in all indictable offeiues shall be 
conducted in the same manner. Rkx v. 
Fox. 7 C. ('. (\ 457.

7. Copy — Costs — Time for Pay
ment — Justice of Tin Brack.]—A by
law of a town council which is not authen
ticated in accordance with the provisions 
of article 4380, R. S. Q., cannot be ad
mitted in evidence, and a copy w hich does 
not import that the original has been 
signed by the president and the secretary- 
treasurer cannot be made the basis of a 
prosecution. 2. A conviction by a jus
tice of the peace which gives only eight 
days to a party to pay the costs which he 
is adjudged to pay. in contravention ot 
article 4fit IS R. S. Q., will be quashed upon 
appeal to the Superior Court. Tassk v. 
Beaubien, 4 Q. P. R. 372.

8. Coroner’s Inquest — Juhoh — Con
stable.]—-L, the constable to whom the 
coroner delivered the summons for tIn
jury, was at the inquest sworn in as one of 
the jury, and was sworn and gave evidence 
as a witness ; and V., a juryman, was also 
sworn and gave evidence as a witness ;— 
Held, that the fact of L. being such con
stable, did not preclude him from being 
on the jury, nor did either of such posi
tions preclude him from giving evidence ; 
and so also V. was not precluded. R ruina 
V. WlNKUARNER, 17 O. R. 208.

9. Destroying Trees.}—Two indict
ments were preferred against the defen
dants for feloniously destroying the fruit 
trees respectively of M. and ('. The
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offences charge:! were prove J to have been J 
committed in the same manner in both 
cases. The defendants were put on their | 
trial on the charge of destroying M.’s ! 
trees ; and evidence relating to the 
offence charged in the other indictment. | 
was admitted as shewing that the offences 
had been committed by the same person : 
—Held, that the evidence was properly 
received. Regina v. McDonald. 10 
(>. U.

10. Husband and Wife—Failure to 
Support—Criminal Code Sec. 210. 
Regina v. Robinson, I. (’. ('. (’. 28, 28 
O. R. 407.

11. Insolvent Act—Evidence — Im
material Allegation.]—On the trial of 
an indictment against an insolvent for 
(among other alleged offences) disposing 
of property which remained unpaid for, 
otherwise than in the ordinary course of 
business, it is competent for the defendant 
to give in evidence the reasons for the 
transfers at the stated time. Where an 
indictment against an insolvent alleged 
that having made an assignment under 
the Insolvent Act. he mutilated and 
altéré l one of his books ; and the evidence 
was that the mutilation or alteration took 
place about three months previous to the 
defendant's assignment ; the jury found 
that the act was done with intent to 
defraud his creditors ; and on a case 
reserved, it was objected that the evidence 
did not support the indictment ; but 
held, that the allegation of having made 
an assignment was immaterial, and the 
conviction was sustained. If an insolvent 
has book debts owing to him. however 
small, he is bound to insert them in his 
statement ; and if he omits them with 
intent to defraud his creditors, he is guilty 
of a misdeme tnour, and the fact of calling 
the statement a schedule in the indictment 
is not a misdescription. Regina v. 
McLean. 1 P. and B. N. B. R. 377.

12. Reserved Case — At Instance of 
Crown—Code Sec. 743.]—It is competent 
for the Crown to obtain a reserved case on 
the question whether there was any evi
dence of insanity set up by the defence 
on a eh irge of theft, notwithstanding the 1 
acquittal of the prisoner by the jury in the | 
face of the Judge’s instructions on the 
point. R. v. Piunney. 0 C. C. C. 469. ( 
36 N. S. R. 164.

13. Secrecy of Ballot. -Voter Testi
fying at Criminal Trial.]—On the trial 
of a criminal offence, a voter can be asked 
to state for which candidate he voted, the 
provisions of sec*. 71 of the Dominion 
Election Act being that no person shall 
be required to state for whom he voted in 
any legal proceeding “ questioning the 
election or return.” and not in any legal 
proceeding whatsoever. Regina v. 
Saunders, 3 C. C. C. 278.

14. Several Charges—Hearing Evi
dence on Second before Deciding 
First—Conviction.]—The prisoners were 
tried before the County Court Judge on 
two separate charges of receiving, on two 
separate days, stolen goods knowing them 
to be stolen, and of house-breaking and 
stealing on the second of two days. At 
the close of the case for the Crown on the 
first charge, on the 23rd December, the 
Judge found a prima facie case of receiv
ing, and adjourned the case a week to let 
in evidence for the defence. Meanwhile 
he proceeded with the trial of the second

j charge, and remanded the prisoners for 
sentence. < hi the 30th December, In- 
tried them on the third charge, and ac
quitted them on it. On the 31st December 
he sentenced them on the first two charges. 
The Judge certified that he came to his 
finding on the first charge before he iring 
the second, and was not conscious of 
having been biased on the latter, by the 
evidence given on the first :—Held, that, 
inasmuch as the circumstances of the 
three charges were altogether different as 
to time and place, and the only identity 
was in the persons charged, and in respect 
to the principal witness—and in view of 
what the learned Judge stated, and not
withstanding the expediency of not mix
ing up criminal charges—the convictions 
should be upheld. Rex v. Bullock and 
Stevens, 24 Occ. \. 9, 6 <>. L. R. 663, 
2 Ü. W. R. 436, 901.

15. View by the Judge.)—The prisoner 
was tried without a jury by a county 
court Judge exercising jurisdiction under 
the Speedy Trials Act. upon an indictment 
for feloniously displacing a railway switch. 
After hearing the evidence and the ad
dresses of counsel, the Judge reserved his 
decision. Before giving it, having occa
sion to pass the place, he examined the 
switch in question, neither the prisoner 
nor any one on his behalf being present. 
The prisoner was found guilty :—Held.
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that there was no authority for the Judge 
taking a “ view " of the place, and his so 
doing was unwarranted ; and even if he 
had been warranted in taking the view, 
the manner of his taking it, without the 
presence of the prisoner, or of any one on 
his behalf, was unwarranted.;—Held, 
also, that the question whether the Judge 
had the right to take a view was a ques
tion of law arising on the trial and was a 
proper question to reserve under II. S. ('. 
c. 174, s. 25$). Hegixa v. Petrie, 20 O. 
It. Ill7.

11. Witnesses—Indorsing Names op 
Witnesses on Indictment—Abortion 
—Form of Indictment—Ckim. Code ss. 
273 A- 045.]—The provisions of s. 645 of 
the Criminal ('ode requiring the names of 
all witnesses examined by the grand jury 
to be indorsed on the bill of indictment are 
directory only and an omission so to in
dorse does not invalidate the indictment. 
An indictment under s. 273 of the C<xle 
charging accuse 1 “ with unlawfully using 
on her own person .... with intent 
thereby to procure a miscarriage ” (with
out stating whose miscarriage), is sufficient 
Hex. v. Holmes, 9 B. C. B. 294.

See also Appeal — Bawdy House — 
Certiorari — Conspiracy — Extradi
tion — Forgery — Gaming — Husband 
and Wife — New Trial — Perjury — 
Rape — Seduction — Witnesses.

EXTORTION.

1. Causing Summons to be Served for 
Ill-Treating a Horse — Intent to Collect 
a debt.)—The service of a summons for 
ill-treiting a horse with the intent to 
thereby secure payment of a debt is an 
offence under Coae se106 (c). It is 
immaterial that the information was laid 
by a third person without any such in
tent to extort. Hex v. Cornell, 8 
C. C. C. 416.

2. Two Magistrates.]—Where two de
fendants sat together as magistrates, and 
one ex:icte l a sum of money from a per- 
'"ii charged before him with felony, the 
other not dissenting :—Held, that they 
might be jointly convicted. Held, also, 
not indis|)ensnhle that the indictment

j should charge them with having acted 
I corruptly. Regina v. Tisdale, 20 U. 

C. It. 272.

See also Blackmail.

EXTRADITION.
I. Appeal.

II. Bail.
111. Extradition ('rimes.
IV. Initiation of Proceedings.
V. Jurisdiction.

VI. Nature and Sufficiency of Evi
dence.

VII. Warrant of Commitment.
VIII. Miscellaneous.

1. Appeal.
1. Appeal to Supreme Court of Canada—

Prohibition — Matter Arising out of 
Criminal Charge.]—-The Supreme Court 
of Canada has no jurisdiction to enter
tain an appeal from the judgment of a 
provincial court refusing a motion for a 
writ of habeas corpus in an extradition 
proceeding, inasmuch as such a pro
ceeding is one which arises out of a crim- 

■ inal charge within the meaning of sec. 2 
: of the Supreme Court Act 55 Viet. c. 25. 

He Gaynor Greene, (No. 10), 10 C, C. 
C. 21, 36 S. C. R. 247.

2. Distinction Between Habeas Corpus 
Before and After Committal.]—A Judge 
of the Superior Court can grant a writ of 
habeas corpus before an extradition 
commissioner has concluded his enquiry,

' and made his committal, to examine in 
! to the commissioner’s jurisdiction to make 
I the enquiry. On a writ of habeas corpus 
: issued before committal no review of 

the charges against the accused can take 
; place other than to determine the ques

tion of jurisdiction. Ex Parte Greene, 
(No. 1) 7 C. C. C. 375, 22 Que. S. C. 91.

3. Habeas Corpus Pending Hearing of 
Commissioner.]—In extradition matters,

! as soon as an accused can establish the 
illegality of his arrest he has the right to 
take habeas corpus proceedings without 
being obliged to await the decision of the 
commissioner upon the merits. Ex Parte 
Greene, (No. 2), 7 C. C. C. 389, 22 Que. 
S. C. 109.



375 EXTRADITION 376

4. Motion to Quash on Appeal — Ha-
HEA8 Corpus.}—A motion to the* Supreme 
Court of Canada to quash an appeal in a 
case of habeas corpus arising out of ex
tradition proceedings is curam non iudiee, 
as section ill of the Supreme and Kx- 
che<|iier Courts Act provides that “no 
appeal shall he allowed in any case of 
proceedings for or upon a writ of habeas 
corpus arising out of any claim for extra
dition made under any treaty ”, He 
Lazier, :t C. C. C. 419, S. C. R., 30 O. K. 
419, 20 A. H. 200.

5. Sufficiency of Charge can be Raised 
on Habeas Corpus After Committal.]—
The question of the sufficiency of a charge 
as enumerated in the proceedings before 
an extradition Commissioner is a matter 
properly to he taken cognizance of on a 
writ of habeas corpus after the committal 
by the commissioner. Ex Parte Greene 
( No. 11 7 ( c. :t7f>, 22 Que. S. C. 91.

II. Bail.

1. Bail After Commitment.]—A Judge 
of the court of King’s bench of the Pro
vince of Quebec, sitting in chambers, has 
jurisdiction to grant bail to fugitives after 
commitment for extradition. Circum
stances under which such will be granted 
are where the fugitives’ lives are in danger 
by reason of confinement. He Gaynor 
A Greene, (No. 9) 9 C. C. C. 542.

2. Discretion of Commissioner.]—Bail 
should not be granted, under ordinary 
circumstances, either prior to or pending 
the adduction of evidence before the 
Extradition Commissionei. United Sta- 

i eg v. \\ bibb, 8 C. C. C. 62.

3. Jurisdiction — False Pretences.] 
Where extradition proceedings were pend
ing upon an information and warrant 
charging the offender with obtaining 
valuable securities by false pretences, the 
county Judge sitting as an extradition 
Judge held that he had no jurisdiction 
to grant bail in proceedings under the 
Extradition Act. He Stern, 7 C. C. C. 
191.

4. Right to Bail of Person Arrested— 
Committed for Extradition.]—The court 
should be very slow to admit to bail a 
person who has been arrested or com-

I mitted for extradition. He Watts, 5 
C.C.C. 638, 3 « > !.. R. _'7'I.

III. Extradition Crimes.

1. Accessory.]—An accessory before the
j fact is liable to extradition, but an acces

sory after the fact is not. Regina v. 
Brown, 6 A. H. 386, 31 C. P. 484.

2. Assault with Intent.]—A warrant 
charging that the prisoners “ did felon
iously shoot at, Ac., with intent, Ac., to

1 kill and murder,” sufficiently charges an 
“ assault with intent to commit murder,” 

1 the words used in the treaty and statute. 
Begin a v. Reno, 4 P. H. 281.

3. Assault with Intent.]—The prisoner 
i was charged with assault with intent to

commit murder, in that he had opened 
a railway switch with intent to cause a 

j collision, whereby two trains did come 
into collision, causing a severe injury' to a 
person on one of them :—Held, that this 
was not an “ assault ” within the statute. 
In re Lewis, G P. 11. 23G.

4. Assault with intent to Murder —
! Duty to Prove “ Intent ”.]—“ Assault 
! with intent to murder ” is an extraditional 

crime under the Extradition Treaty be- 
| tween ( ireat Britain and the United States, 

but it is necessary for the prosecution to 
establish before the extradition Judge, 

j the intention to commit murder, and no 
matter how serious the assault may be, 
unless it is accompanied with the intent 
to murder, the accused is not liable to be 

‘ extradited. He Kelly, 5 C. C. C. 541, 
22 <><■<•. N. 262.

5. Burglary.]—Burglary is not an of
fence within the Ashburton Trent y or the 
statutes of Canada, passed to give effect 
to it. In re Beebe, 3 P. R. 273.

6. Child-Stealing — Foreign Law — 
Assumption that Crime Identical.]— 
The prisoner wras committed for extra
dition to the United States for child
stealing. On habeas corpus proceedings 
in the certiorari made thereof, the objection 
was taken that there was no evidence that 
the facts disclosed a crime under the law 
of the foreign state. The crime of “ child
stealing ” being mentioned in the treaty 
as one of the extradition crimes, the court
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held in the absence of evidence to the 
contrary it should assume the crimes to 
he identical in the two countries. Under 
R. 8. C. c. 142, sec. 9, s. s. 3. it would have 
been competent for the prisoner to have 
shown that the crime of child-stealing 
under the foreign law' was not covered 
liy the facts deposed to and if such had 
been proven, the prisoner would have 
been discharged but in the absence of such 
evidence the prisoner must lie remanded. 
Kf.x v. W atts. 5 C. C. C. 246, 22 S. U. R. 
180.

7. Crime Committed in a Foreign Coun
try.]—Murder being an extraditable of
fence under the Treaty of Washington. 
1842, the courts of this country will take 
notice that it is punishable as a crime in 
the United States. Porter v. McMahon, 
25 N. B. It. 211.

8. Extradition Act (1886) — Extra
dition Crime— Extradition Arrange
ment.)—The Extraditions Act of 1886 
(U. S. C. 1886. eh. 142) and of 1880 (52 
Viet. ch. 36) do not mention the crime 
of unlawfully receiving ami having stolen 
goods and chattels knowing the same to 
lie stolen, but the words of the interpre
tation clause of the Act of 1886 extend 
the meaning of extradition crime to an 
extradition arrangement, and the extra
dition arrangement of 1800 with the 
United States of America must be deemed 
to be covered by that clause. He Cohen, 
8C.C.C. 251,8 <». L. li. 113.

0. Forgery.]—The prisoner using an 
assumed name, represented himself to 
a shopkeeper to be a traveller for a certain 
wholesale firm, and after going through 
the form of taking an order for goods 
obtained the indorsement of the shop
keeper to a draft drawn by him in his 
assumed name on this firm, and this 
draft was them cashed by him at the bank : 
—Held, that this was forgery and that 
the prisoner should be extradited. In 
re Lazier, 30 O. R. 419, 26 A. It. 260.

10. Forgery.)—Held, that a person 
convicted of forgery or uttering forged 
paper in the United States, who escaped 
to Canada after verdict, but before judg
ment, was liable to lie delivered over. 
In re Warner, 1 C. L. J. 16.

11. Forgery.]—Held, that upon the 
facts set forth in the judgment the pris-

! oner, who had l»een committed for extra
dition by the mayor of Toronto upon 
alleged crime of forgery, had been com
mitted upon insufficient evidence and must 
lie discharges!. In re Kermott, 1 C. L„

I Ch. 253.

12. Forgery.]—A prisoner was arrested 
here for having committed in the United 
States the crime of forgery, by forging, 
coining, Ac., spurious silver coin, Ac. :— 
Held, that the offence as above stated, 
did not constitute the clime of “ forgery ” 
within the meaning of the Extradition 
Treaty or Act. Definition of the term 
“forgery” considered. In re Smith, 
4 P. R. 215.

13. Forgery.]—A prisoner was com
mitted for extradit ion to the United States 
on a charge of having forged a resolution 
of a city council relating to the issue of 
bonds, of having forged a bond of said 
city, and of uttering the same :—Held, 
on an application for his discharge, that 
the resolution being an essential pielitn- 
nary to the issue of the bond, and the 
bond being an instrument which might 
lie the subject of forgery, although not 
executed in strict accordance with the 
code of the state in which the bond was 
issued, there was a prima facie case made 
out against the prisoner,and that he should 
be remanded as to the charge of forgery. 
IIeoina v. Hovey, 8 P. It. 345.

14. Forgery — Form of Information.) 
—It. extradition proceedings the infor
mation charged that the informant “ hath 
just cause to suspect and believe, and doth 
suspect and believe that H. L. Lee,” 
the prisoner, “ is accused of the crime of 
forgery,” Ac., “ for that the said H. L. 
Lee Ac., “ did feloniously forge ” some 
seventy-eight orders for the payment of 
money. The 79th charge was that the

j said 11. L. l^ee, at the aforesaid several 
times, Ac., did feloniously utter, knowing 
the same to lie forget!, the said several 
orders, Ac. :—Held, sufficient for that 
the information charged that the prisoner 
“did feloniously forge,” Ac., and the 
allegation that the informant believed 
that the prisoner “ is accused,” etc., 
might be treated as surplusage; but even 
if objectionable at common law' it was 
good under s. 11 of 32 A 33 Viet. c. 30 (D), 
and 32 A 33 Viet. c. 27 (D); and more
over the 79th charge was free from ob-
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jection :—Held, also, that in these pro
ceedings, a plea to the information is not 
required. In he H. L. Lee, 5 O. H. 583.

15. Forgery — Identifying Forged 
Note.)—The depositions produced and 
acted upon before the committing .Judge 
failed to shew that the note, alleged to 
he forged, was produced and identified 
hy the deponents or any of them :—Held, 
that this constituted a valid ground for 
refusing extradition; and that there was 
no power to remand the accused to have 
further evidence taken before the extra
dition Judge as to such identification. 
In re Parker, IP O. K. 612.

10. Forgery.] In extradition proceed
ing*. it is sufficient if the evidence disdose 
that the offence under the Extradition 
Act is one which, according to the laws 
of Canada, would justify the committal 
for trial of the offender had the offence 
been committed therein, it not being 
essential to shew that the offence was of 
the character according to the laws of the 
foreign country where it was alleged to 
have been committed; and iimere, whether 
evidence is admissible to shew what the 
foreign law is. In pursuance of a fraud
ulent conspiracy between the prisoner 
and his brother, a cheque was drawn by 
the latter under a fictitious name, on a 
bank in which an account had been opened 
by him in such fictitious name, there 
being to the knowledge of the prisoner, 
no funds to meet it, and which, on the 
faith of its being a genuine cheque, an
other bank, was induced by the prisoner 
to cash :—Held, that the cheque was a 
“ false document ” both at common law 
and under s. 421 of the Criminal Code, 
1892, and that there was sufficient evi
dence to justify the committal of the 
prisoner for extradition for uttering a 
forged instrument. Regina v. Martin, 
5 tj. B. I). 234, distinguished. Where, 
in such proceedings, the warrant of a 
commitment stated that the prisoner had 
been “ committed ” for an indictable 
offence, instead of his having been “ ac
cused ” thereof, the fact that the evidence 
shewed such an offence will not warrant 
the court in remanding the prisoner for 
extradition; but the court may, if neces
sary, permit the return to be amended, 
and for such purpose allow it to be taken 
off the files and refiled. Rb Murphy, 
26 O. R. 163.

17. Forgery. I—The prisoner's brother 
opened a bank account in an assumed 
name and drew cheque from time to time 
thereon. Several of these cheques were 
paid, but the last one the prisoner cashed 
at his own bank, knowing that there were 
no funds to meet it :—Held, per 11 ag-

! garty, C. .1. ()., and Maclennan, .1. A..— 
That there was evidence from which it 
might reasonably be inferred that the 
opening of the account in the assumed 
name was part of conspiracy between 
the prisoner and his brother to defraud 
and that there was, therefore, the fraud- 

1 ulent uttering of a false document which 
would constitute forgery. Per Burton 
and Osler, J. .1. A.,—That a~ the account 
was a genuine one, and there was no false 

1 representation as to the drawer of the 
1 cheque, the offence of forgery w: s not 

made out. Held, also, per Haggarty, 
C. .1. (>., and Maclennan. .1. A.,—T h:.t it 

\ is not necessary to shew in extradition 
proceedings that the prisoner is liable 

! to conviction of the crime charged ac
cording to the law of the demanding 

; country. Per Burton and (User, J. J. A.— 
That it must be shewn that the prisoner 

1 is liable to conviction of the crime charged,
1 according to the law of both countries. 

In the result of the judgment below, 20 
O. R. 103, was affirmed. In re Murphy, 
22 A. R. 386.

18. Forgery. — Hareas Corpus — 
Defective Warrant of Commitment.}— 
The prisoner had been committed for 
extradition on the charge of uttering a 
forged document, being a cheque drawn 
on a Chicago bank. On a motion for 
habeas corpus it was held. 1. That where

1 the warrant of commitment is defective 
the court has no jurisdiction to look at 
the depositions retim ed, and on finding 
from them that an extradition crime has 
been committed, to ieninnd the prisoner: 
there i- no iurisdu t ion over the individual 
except -in h a< is given by the statute,

I and the warrant is therefore the only 
I authority for the detention of the prisoner, 
j that there is no inherent power to remand 
; a prisoner where the warrant is defective. 

2. The court has power to permit the re
turn to a writ of habeas corpus to be a- 
mended and to allow it to be taken off 
the files that the amendment may be 
made. 3. The proper practice on the 
return of a writ of habeas corpus appears 
to be to bring into court and read the 
return, whereupon, and not before, it
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is to he filed hy the proper officer; a sup
plementary return of a second warrant 
in proper form to made remedy a defect 
in tliv oiiginal warrant, may I e treated 
as the return to the writ, the oiigii ; 1 and 
supplementary writs living read together. 
4. That a cheque having a fictitious sig
nature which was cashed hy the payee in 
another hank from that on which it was 
drawn and in which a fictitious account 
had been opened in pursuance of a fraud
ulent conspiracy between the prisoi er 
and his brother, whereby the bank was 
defrauded, was a false document within 
sir. 421 of the Criminal Code, as well as 
at common law. 5. That the evidence 
disclosing the crime of uttering such 
document justified the committal of the 
prisoner as having committed an cxtin- 
dition crime. <i. 80 as it is established 
by evidence sufficient for the puipcse. 
that a state of facts exists, which had it 
existed in Canada, would justify the ten - 
mittal of the accused for trial on the 
offence charged, if it be an extradition 
crime by the treaty lietween the respec
tive countries, the duty to commit under 
sec. 11. (R. 8. C. 1886, (’ode 1421 arises; 
and it is unnecessary to prove the for
eign law in order to show that by such 
foreign law the fugitive has committed 
the extradition crime of which he is ac 
cused. In re Mvkphy, 2 (’. C. C. 562. 
22 A. R. 386.

19. Forgery— Vttkhixg False Docu
ment— Code Sec. 421.}—Per Haggaity. 
C. J. ()., and Maclennan, .1. A..—When* 
evidence shows a case in which theie 
would be clear ground for committing 
the accused for trial in Canada, if 
offence had been committed in Canada, 
it is unnecessary to prove by evidence 
that the extradition offence is such as 
would render the accused liable to a 
similar charge by the law of the* place 
where it was committed. Per Burton 
and Osler, J. J. A., although it may 1 e 
perfectly clear that the offence charged 
is forgery according to Canadian law 
that in itself would not justify an order 
for extradition unless it be made to appear 
to the tribunal dealing with the matter 
that it is also an offence according to the 
law of tlie country where it was alleged 
to have been committed. Re Murphy, 
2 C. C. C. 578, 26 O. R. 163.

20. Forgery.}—-To suppoit a commit
ment for extradition on a charge of for

gery in regard to certain admissu 11 tic ki ts 
proper legal evidence must I e given of the 
truth of the charge, and a prima facie 
case is not shown when* 1:vit 1er the gen
uine or one of the alleged foiged tickets 
is produced or identified or its 1101 -piin
duct ion legally explained. R. v. h/MHiA 
H) C. C. C. 433.

21. Forgery—Vttehino Forded( iider 
for Payment of MoxEt—Forged In-
DOKMEMEXT—TRYINi. ForOfFEM I ( II lit
Than That for w iim ii Prisoner 1 xtra- 
nnED—Appeal—I emvkri-r.)—The 11 i- 
soner was tiicd i.t tl e ( 1 tol er l ei in, 1884, 
of the Supieme Con it of Halifax, the 
indictment charging: 1. That the* said 
J. ('. did feloniously offer, utter, dispose 
of and put off. knowing the same to le 
forged, a certain check or order for the* 
payment of money, which said foiged 
order is as follows, that is to say—

No. F. 43460.
Halifax. N.S.. February 13th. 1884 

Merchants' Bank of Halifax :
Pay \\ illiam McFatridge, or order, two 

hundred and twenty-four dollars and 
seventeen cents ($224.17).

(Sgd). Lonuaru Bros. 
And indorsed as follow > :

• W. MeFatiidge.”
with intent to defraud. 2. That the said 
J. (’. afterwaids, to wit, » n the day and 
year aforesaid, having in his custody and 
possession a certain oiler older lor the 
payment of money, which said last, men
tioned order is as follows, that is to say— 

No. K. 43460.
Halifax. X.S.. Fehiuary 13th. 1884 

Merchants’ Bank of Halifax :
Pay William McFat ridge, or order, 

two Inn.drcil and twenty-four dollais and 
seventeen cents ($224.17).

(Sgd.) Lonciahd Pros. 
He. the said James Cunningham, after
wards, to wit, 011 the day and year last 
aforesaid, at Halifax afoiesaid, feloniously 
did forge on the back of said last men
tioned order a ceitain indorsement of said 
order for the payment of money .which said 
forged indorsement is as follows, that is to 
say, “ W. McFat ridge,’" with intent to 
defraud. 3. That the said 1 C 
ward, to wit, on the day mid year afore
said, feloniously did offer, utter, dispose of 
and put off, a certain other forged order 
for tne payment of money, which forged 
order is as follows, that is to sav—

No. E. 43460.
Halifax, X.S.. February 13th, 1884.
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Merchants' Bank of Halifax :
Pay William Me Fat ridge, <»r order, 

two hunilrod and twenty-four dollars and 
seventeen cents ($224.17).

(Sgd.) Longard Bros. 
and indorsed “ W. Me Fat rid go.”
With intent thereby to defraud.” Counsel 
for prisoner, before the jury were sworn, 
objected to the jurisdiction of the court 
on the ground that the indictment charged 
an offence or offences different from that 
for which the prisoner was extradited, to 
which plea the Attorney-General de
murred. Judgment was pronounced sus
taining the demurrer and the trial pro
ceeded. The prisoner was convicted on 
the first and third counts of the indict
ment, and acquitted on the second. At 
the close of the trial counsel for prisoner 
renewed his application. TheC.J., agreed 
to reserve a case for the opinion of the 
Judges and submitted : (li Whether the 
prisoner was indicted and tried for another 
and different offence, or other and different 
offences, than that for which he was extra
dited at the instance of the Government 
of Canada ; and if so. whether the court 
had jurisdiction to try and convict the 
prisoner of such offence or offences. (2) 
Whether the evidence on the part of the 
Crown, as reported herewith, is sufficient 
to sustain a conviction on the first and 
third counts of the indictment or on cither 
of those counts. The papers put in evi
dence on the trial to be considered and 
read as part of the case. The majority of 
the Supreme Court (N.S.) :—Held, that 
the prisoner was properly convicted on 
the third count (6 R. & Q. :tl):—Held, 
per Fournier, Henry and Taschereau, 
J.J.. (Ritchie, C.J., and Strong, J., dis
senting), that evidence of the uttering of 
a forged indorsement of a negotiable check 
or order is insufficient to sustain a convic
tion on a count of an indictment charging 
the uttering of a forged check or order. 
O11 the second question reserved, there
fore, the judgment of the court below 
should be reversed and the prisoner 
ordered to he discharged.—Per Ritchie, 
C.J. The question raised by the demur
rer was not properly before the Court in 
Appeal, the court below having been 
unanimous with respect to it.—Per Strong, 
J. The court below rightly held, on the 
authority of Rex v. Faderman (Den. C.C. 
572), that the question raised by the 
demurrer was not properly before the 
court, the Chief Justice having given 
judgment on the demurrer overruling it

I at the trial. Moreover, there was nothing 
in th<- law under which the prisoner was 

I extradited to prevent the court from 
: trying him for any offence for which he 

was, according to the law of the 1 )ominion, 
justifiable before it.—Appeal allowed. 
The Queen v. Cunningham, (’ass. Dio. 
(2 ed.) 194.

22. Grand Larceny—No Offence in 
Canada—Name of Chime.}—The accused 
was charged with having committed 
grand larceny and was committed for 
ext radit ion. It was held on habeas corpus 
proceedings that facts and the evidence 
proved a crime in both Canada and the 
United Stntes and on the objection that

; grand larceny was not an offence in 
j Canada, the name of the crime was im- 
| material.Re F. Il . Martin, 8C.C. C. 326.

23. Habeas Corpus — Conspiracy to 
i Defraud — Overt Act — Warrant of 
j Remand — Omission of Date.]—1. The 
I offence of conspiracy is not an extra- 
I dition crime within the treaty between 
j Great Britain and the United States ; 
j but where an indictment for conspiracy

has been framed in which acts of larceny 
I are charged as overt acts of the con- 
I spiraey the demanding country is not 
j estopped from treating them as distinct 
I and separate acts of larceny. 2 Where 
: a prisoner is brought before a competent 

tribunal, and is charged with an extra
dition offence, and remanded for the 

; express purpose of affording the prosecu
tion an opportunity of bringing forward 
the evidence by which the accusation is to 
In- supported ; if in such a case, upon a 

j writ of habeas corpus, a Judge traits the 
remand warrant as a nullity and proceeds 
to adjudicate upon the case as though the 
whole evidence were before him, it would 
paralyse the administration of justice, 
and render it impossible for the extradi- 
tion proceedings to be effective. United 
States v. Gaynor, 9 231 (1905),
A. C. 128.

24. Kidnapping—Removal of Child 
after Divorce by Mother— Intent to 
Deprive Parent of Possession—(’ode 
Sec. 284.]—The prisoner was committed 
for extradition under a charge of having 
in the State of New York, kidnapped her 
daughter in order to deprive the father of 
the child of its possession and control, to 
which he was entitled bv a decree of the 
Supreme Court of New York State ; the
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fut her having obtained a divorce from ! 
the prisoner. On an application for 
halieas corpus :—Held, 1. That a parent 
would l»e guilty of kidnapping a child or 
of child-stealing in taking such child 
away from possession and control of the 
other parent to whom such possession and 
control !md been legally entrusted hy 
order of a court of coni|>ctent jurisdiction.
2. Such parent would he guilty of the 
offence notwithstanding the fact that the 
other parent entitled to the possession and 
control had not had the actual possession 
of the child at the time of the kidnapping.
3. International treaties, although con
cluded between sovereign powers, are for 
the benefit of, and available by all subor
dinate States, hence the extradition 
treaties between (Ireat Britain and the 
United States enure to the benefit of the 
separate States of the Union, and apply to 
offences which aw crimes in such separate 
States, and such crimes as are mentioned 
in 1 li.' t realk s and are not limited to 
offences against the Federal authority, if 
the offence is a crime both in the law of 
the demanding country as well as in the 
country of asvlum. Re Lorenz, 9 C. C. 
C. 158.

25. Larceny — Whether an Extra
dition Offence.}—The Ashburton Treaty 
the Convention of 1889, and the Ext rad 1- 
1 ion Vet It. 8 C c. 112, conet itute the 
existing law governing extradition of 
criminals from Canada to United States. 
The dime of larceny is comprised both in 
the extradition arrangement and in the 
.Schedule of Extradition crimes to the 
Extradition Act ; whatever therefore 
was larceny by the common law either in 
Canada or the State where the crime was 
committed was by the convention of 1889 
made an extradition crime, and remains 
such irrespective of the change of name in 
Canadian jurisprudence abandoning “ lar
ceny ” for what is now under the Can. 
Criminal Code “theft” or “stealing.” 
Re Cross 2 C. C. C. 97 25 A. R. 83.

26. Murder by Escaping Slave.]—A. 
Iieing a slave in the State of Missouri 
belonging to one M., had left his owner's 
house with the intention of escaping. 
Being about 39 miles from his home lie 
met with I)., a planter, working in the 
field with his negroes, who told A., that as 
he had not a pass he could not allow him 
to proceed, but that he must remain until 
after dinner, when he. I)., would go with 
him to the adjoining plantation, where A.

had told that he was going. As they 
were walking towards D.’s house. A. ran 
off. and 1>. ordered his slaves, four in num
ber, to take him. During the pursuit I)., 
Who had only a small stick in his hand, 
met A., and was about to take hold of 
him, when A. stabbed him with a knife, 
and as 1). turned and fell he stabbed him 
again. 1). soon afterwards died of his 
wounds. By the Ian of Missouri any 
person may apprehend a negro sus|>ectcd 
of being a runaway slave, and take him 
lief ore a justice of the peace ; any slave 
found more than twenty miles from his 
home is declared a runaway and a reward 
is given to whoever shall apprehend and 
return him to his master. A. having 
made his escape to this province was 
arrested here upon a charge of murder, 
and the justice before whom he was 
brought having committed him he was 
brought up in this court on a habeas 
corpus, and the evidence returned under a 
certiorari. It was contended that as A., 
acted only in defence of his liberty, there 
was no evidence upon which to found a 
charge of murder if the alleged offence 
had been committed here, and that he 
could not be demanded by the treaty :— 
Held, that under the Ashburton treaty, 
and our statute for giving effect to it, 
(’. C. C c. 89, the prisoner was liable to 
be surrendered. In re Anderson, 20 
U. C. R. 124.

27. Neutrality—Piracy.]—Lawful acts 
of war against a belligerent cannot be 
either commenced or concluded in a 
neutral territory. In re Burley, I (\ 
L. J. 34.

The fact that the person is charged 
with piracy committed in the foreign 
country’, ought not to prevent the govern
ment of the country where the fugitive is 
found, from surrendering him on the 
charge of robbery made and proved in the 
latter country. Ib.

28. Offence at Date of Commission.]—
It is not necessary for purposes of extra
dition that the crime charged should have 
been such an act as would have constituted 
that crime at the date of the Ashburton 
treaty. It is sufficient if it constituted 
the crime in question at the date of its 
alleged commission. In re Hall, 3 
O. R. 881.

29. Offence by Laws of Each Country.]
—Held, that under the Extradition Act, 
1877 [49 Viet. c. 25 (D)],it is essential that
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the offence charged should be such as if 
committed here would be an offence 
against the laws of this country. In he 
Jarrard, l ( >. R. 266.

See in re Murphy, 26 O. R. 103, 22 A. It.

30. Offence Referred to by Wrong Name
—Theft—Larceny.]—Where there is 
evidence of the commission of an act which 
is recognized as a crime by the law of 
Canada and the law of the country de
manding the extradition of the accused 
person, extradition will lie, though in the 
proceedings therefor the offence is referred 
to by a wrong name. Larceny is, by the 
Ashburton treaty, the convention of 1880, 
and the Extradition Act, specified as a 
crime for which extradition to the United 
States will lie, but larceny is not, by that 
name, recognized as a crime, by the 
Criminal Code, 1802, the terms there used 
to describe the same offence being “theft” 
or “ stealing ” :—Held, that where there 
was evidence of the commission of the 
crime of theft the prisoner should be held 
for extradition, although in the proceed
ings for extradition the offence " is des
cribed as larceny. In re Gross, 25 A. R. 
88.

31. Perjury—False Affidavit—Appli
cation of Treaties—Code Sec. 145-8.] 
—The Extradition Act by sec. 3 (R.S.C., 
1886) is made applicable to any subse
quent extradition arrangement entered 
into with any foreign state, without the 
necessity of an order in council. Perjury 
is an extraditable offence by the conven
tion of 1889. Perjury may be com
mitted as an extraditable offence by 
false swearing of an affidavit in an action 
for maintainance in a foreign country, 
without showing that such an affidavit 
of verification is required or permitted in 
Canada. Re Collins, 10 C. C. C. 71.

32. Perjury—False Affidavit—Man
ner of Administering Oath.}—In the 
evidence tendered on Extradition pro
ceedings for the extradition of the defen- i 
dant on a charge of perjury (for false 1 
swearing of an affidavit in court pro- j 
ceedings in California), was an affidavit j 
purporting to be signed at the foot by the ; 
deponent and at the lower left hand comer 
the Jurat read, “ Subscribed and sworn 
to before me this 14th day of July, 1905, I 
William P. Lowler, presiding Judge of the

I Superior Court of the State of California, 
j and for the city and county of San 
j Francisco,” and the seal of the court was 

attached. The signature of the Judge 
was verified by the oral evidence of a 

i witness.:—Held, sufficient authentication 
within the requitements of sec. 10 of i-.s. 
2, of the Extradition Act. 2. '1 he evi
dence showed that the alleged false affi
davit was signed by the accused and 
taken by him before a notary, the accused 
himself saying, “ Mr. Henry, that is my 
signature, and I swear to the statements 
therein being true.” at the same time 

j raising his right hand, whereupon the 
notary signed and sealed the affidavit :— 
Held, that the oath was lawfully adminis
tered. 3. If the commissioner finds suffi
cient evidence of guilt to qualify a com
mitment the question of a probability of 

i a conviction is not one for his consiuera- 
tion. Rb Collins (No. 2), 10 C. C. C. 73.

33. Practice and Procedure.] — For
matters of practice and procedure with 
list of extradition crimes ; provisions of 
statute and forms. See 9 < C. C. 264 
BT BEQ.

IV. Initiation of Proceedings.

1. Arrest Without Warrant—Illegality 
—Telegram.}—The an est of the accused 
merely on the strength of a telegram

! received from foreign authorities request
ing such arrest is illegal. There must be 
a proper information laid and warrant 
issued. Rb Walter A. Dickey, 8 C.C.C. 
318.

2. Initiation of Proceedings Under, 
Without Requisition.)—Extradition pro
ceedings in Canada may be taken not only 
without any warrant from our own Execu
tive to signify thnt a requisition had been 
made by the authority of the United 
States, for the extradition of the offender, 
but without any such extradition having 
been in fact made. Re M. R. Lazier, 3 
C.C.C.167. 800. R.410. 26A.R.280.

3. Initiating Prosecution.] — The pri
soner, using an assumed name, repre
sented himself to a shopkeeper to be a 
traveller for a certain wholesale firm, and 
after going through the form of taking 
an order for goods, obtained the indorse
ment of the shopkeeper to a draft drawn
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hy him in his assumed name on the firm, 
and this draft was then cashed hy him 
at the hank :—Held, that this was forgery 
and that the prisoner should he extra
dited. A prosecution under the Extra
dition Act may he initiated hy any one 
who. if the offence had heen committed 
in Canada, could put the criminal law in 
motion. In re Burley, 1 C. L. J. 34, ami 
Regina v. Morton. 19 ('. 1*. 9, approved 
judgment below. 30 O.H. 419. affirmed, 
lx he Lazier, 20 A. H. 260.

4. Initiating Prosecution — Private 
Prosecution — Corroboration.}—-It is 
not necessary that it should appear on 
the face of the extradition proceedings 
under R. 8. C. c. 142, or otherwise, that 
the information or complaint against the 
prisoner was laid or made by,or under the 
authority of the foreign government; 
hut the extradition Judge may receive 
the complaint of any one who, if the 
alleged offence had been committed in 
Canada, might have made it. Canadian 
enactments and practice in this regard 
contrast with those of the United States : 
—Semble, that if an act criminal accord
ing to the laws of both countries lie com
mitted, the guilty person can he extra
dited, although it constitute forgery 
under the laws of one, and larceny under 
those of the other, both being extraditable 
offences. Semble, also, that the pro
visions of the Criminal Code as to cor
roboration [55 & 5(1 Viet. c. 29, s. (>84 (D) ] 
refer to the trial, and not to the prelim
inary inquiry before the magistrate. 
In re Lazier, 30 O. It. 419.

5. Insufficiency of Information — Ha
beas Corpus.)—An information baaed on 
information and belief and not disclosing 
that the accused was in Canada and was 
charged with an extraditable crime is 
insufficient. Re Walter A. Dickey, 8 
C. C. C. 321.

V. Jurisdiction.

1. British Subjects Committing Offences 
in the United States.)—Held, that the Ash- 
burton Treaty as to the extradition of 
fugitive felons, and our Acts passed to 
give effect to it extend to British subjects 
committing the offences named in the

treaty in the territory of the United States 
and becoming fugitives to Canada. In 
re Burley, 1 C. L. J. 20, 34.

2. Child-Stealing — Collusive Di
vorce — Jurisdiction or Extradition 
Commissioner.]—The prisoner had been 
committed for extradition for child-steal
ing. The mother of the child stolen had 
obtained a divorce from her husband. 
It was held that the father could not set 
up collusion in obtaining the divorce 
before the extradition commissioner who 
had before him the decree of the foreign 
court and the oath of tin» mother denying 
collusion. Such a defence could be 
raised only on the trial. Rex v. Watts, 
5 246, 22 8. C. R. 180.

3. Habeas Corpus — Jurisdiction — 
Re-Arrest.)—A fugitive discharged on 
habeas corpus from the commitment of 
an extradition commissioner who had 
issued a warrant for the arrest of the 
fugitive upon a complaint, which upon 
its face showed that the fugitive was in 
another province, and outside the terri
torial jurisdiction of the commissioner 
can be re-arrested on a warrant issued 
by the same Commissioner for the same 
offence as preferred in the first complaint. 
Ex Parte Seitz, 3 C. (’. ('. 127. 8 Q. B. 
392.

4. Habeas Corpus — Return of — 
Jurisdiction in Chamber».)—Under c. 
95 of the Consolidated Statutes of Lower 
Canada a writ of habeas corpus is properly 
returnable before a Judge in chambers; 
and sec. 16 of the Extradition Act does 
not affect this practice as the Extradition 
Act fully recognizes the former statute 
and its provisions. Re (Iaynor & 
Greene, (No. 8) 9 C. C. C. 496.

5. Junior Judge.)—The expression “ all 
Judges, &c., of the county court.” con-

' taints! in s. 5 of the Extradition Act,
i R. 8. C. c. 142. includes the Junior Judges 

of said court. In re Parker. 19 O. R. 
612. Re Garbutt, 21 O. R. 179. 465.

6. Jurisdiction — Issuing of War
rant.)—The jurisdiction of extradition 
commissioners is limited to the province 
for which they are appointed, and a war
rant issued by an extradition commissioner 
for flu- arrest of a fugitive criminal who 
is neither within nor suspected to be with-
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in. his territorial jurisdiction, is irregular 
and illegal. Ex Parte Seitz, 3 C. C. (’. 
54. S 11 Q. B. 345.

7. Jurisdiction of Commissioner — 
Writ of Prohibition — Habeas Cor
pus — Bail — Code Sec. 577-586-602.}— j 
The defendants were charged by the United 
States government with certain offences 1 
of the nature of theft and the hearing 
took place before a commissioner ap- ' 
pointed by the Federal (lovemment. 1 
The jurisdiction of the commissioner was 
attacked, but he declared himself com- 1 
)etent. Application for writ of pro- 
libition was then made to a Judge and 
refused. Appeal was taken to the Court 
of Appeal at Montreal, but ]lending this 
appeal defendant applied to the court of 
King's bench (appeal side) sitting at 
Quebec for a stay of proceedings; and for
a writ of habeas corpus to be admitted 
to bail :—Held. 1. The court of King’s 
bench (appeal side) sitting at Quebec ! 
will not grant a stay of proceedings j 
pending an appeal to that court at Mon
treal, and it would require very serious | 
reasons to induce the court to order a 
provisional stay of proceedings by a j 
person who is de facto an extradition I 
commissioner. 2. An extradition com
missioner has jurisdiction to admit to 
bail under sec. 9 of the Act, having sim
ilar powers to a justice of the peace. 
In doing so. however, notice will lie taken 
of the fact that accused is a fugitive from 
justice, the gravity of the offence, etc. ! 
3. Habeas corpus must lie applied for 
in the district where the prisoner is in- ; 
carcerated (in the province of Quebec) i 
if no Judges of the court of King’s bench I 
were present there a Judge of the Superior 
Court has con-current jurisdiction in I 
that behalf. 4. Application for bail 
should be made to a Judge of the district j 
where accused is in custody. Ex Parte 
CiAYNOR AND GREENE, (Xo. 5) 9 C. C. C. | 
255.

8. Jurisdiction of Commissioner Co- 
Extensive with Limits of Province for 
which he is Appointed.)—An extradition 
Judge or commissioner has jurisdiction 
over the whole of the province for which 
he has been appointed and such com
missioner or Judge can therefore, issue a 
warrant for arrest in any other district 
of the province in which he has juris
diction, and hold the inquiry in his own 
district. Ex Parte Greene, (No. 1)
7 C. C. C. 375, 22 Que. 8. C. 109.

9. Jurisdiction to Issue Warrant —
Forek.n Warrant — Authenticated 
Copy.}—To give a Judge jurisdiction to 
issue a warrant for apprehension there 
must lie either a foreign warrant or an 
information or complaint made before 
him. There is nothing in the Extra
dition Act (R. S. C. e. 142) to show that 
the existence of a foreign warrant may 
lie proved by the production of an au
thenticated copy in any other way than 
by the production of the original. Where 
an information or complaint is not made 
or a valid foreign warrant produced at 
the time of issuance of the warrant for 
apprehension the mere appearance of the 
accused before the extradition Judge 
does not give him jurisdiction to hear 
the charge as in the case of a justice of 
the peace hearing a charge when the 
offence was committed in Canada. In 
re Bongard, 6C. C. C. 75, 5 Ter. L. R. 10.

10. Power of County Court Judge —
Previous Discharge.)—The jurisdiction 
of a county court Judge under the Ex
tradition Act is limited only by the bounds 
of the Province and not by those of his 
county. An extradition Judge has power 
to inquire into a charge and commit a 
person for extradition, after a previous 
inquiry and committal by another Judge 
and discharge under habeas corpus. In 
re Parker, 10 C. L. T. Occ. N. 373.

11. Warrant of Arrest Must Contain 
Date of Commission of Offence — Retro
active Effect.)—A warrant for an offence 
under an extradition treaty having no 
retroactive effect will not be considered 
to contain a sufficient description of the 
offence unless the date of the examin
ation of the offence is alleged, for if the 
date of the offence is of a nature to give 
or to take away the jurisdiction it must 
be alleged, as the jurisdiction of the party 
signing the warrant must appear on the 
face "i th«- warrant itself. Ex Parte 
Greene. 7 C. C. C. 389, 22 Que. L. C. 91.

VI. Nature and Sufficiency of Evi-

1. Alibi — Identity — Extradition 
Judge — Forgery — Interested Wit
ness — Corroboration.}—In extradition 
jroceedings for forgery of a draft on a 
lank in the United States :—Held, that
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a Junior Judge of a county court of this 
Province is an extradition Judge within 
the Extradition Act, R. S. ('. c. 142. 
ltc Parker, 19 O. R. followed. In extra
dition cases a warrant of commitment 
may he issued in proceedings instituted 
in this Province; the previous issue of a 
warrant in the country demanding extra
dition not being essential . Re Caldwell, 
6 P. I.' 217, followed. In sue! 
evidence in support of an alibi should 
l>e refused. A witness identifying the 
prisoner as the forger was the person who 
identified him at the bank when he pro
cured the amount of the forged draft: 
but it did not appear that he had incurred 
any responsibility to the bank :—Held, 
that no interest was shewn in the witness 
so as to require corroboration; and further 
that the interest must be apparent on 
the face of the draft or immediatelv arise 
from the nature of the transaction or 
from his own acknowledgement. Regina 
v. Hagerman, 15 <>. R. 5!1S followed. 
Semble, in extradition cases the evidence 
of interested parties need not be corrobor
ated. Rb (îarbutt, 21 <). R. 465.

2. Alibi — Identity — Extradition 
Judge — Variance from Proof-Read
ing over Foreign Depositions to Pri
soner.)—Where evidence is given by 
the prosecution before an extradition 
Judge positively identifying the prisoner, 
the Judge cannot receive evidence on 
behalf *>t the prisoner to shew an alibi; 
for that would be in effect triyng the guilt 
or innocence of the prisoner; if the evi
dence given by the prosecution is suffi
cient to justify the committal of the pris
oner, he must be committed under s. 11 
of the Extradition Act, R. S. C. c. 142. 
Semble, that a prisoner is entitled to go 
into evidence to disprove his identity; 
but that means his identity with the 
person named in the warrant; not his 
identity with the person who actually 
committed the extradition crime. The
1'unior Judge of a county court is “ a 
udge of a County Court ” and has the 

functions of an extradition Judge. Re 
Parker, 19 O. li. 612 followed, R. 8. C 
c. 142 6, s.-s. 2, is directory only; and the 
neglect of a Judge to forward to the min
ister of justice a report of the issue of a 
warrant, as required by the sub-section, 
is not a ground for the discharge of the 
prisoner. The information upon which 
a warrant issued committing a person 
to await extradition tor forgery, stated

the Christian name of the indorser of the 
forged instrument as Albert, whereas 
when the instrument was proved it ap
peared to be James :—Held, that the 
variance was immaterial under ss. 57 
ami AS of R. S. C. c. 174, which are made 
applicable to extradition proceedings by 
s. V of R. S. C. c. 142. It Was objected 
by the prisoner that certain depositions 
taken abroad and put in by the prose
cution were not read over to the prisoner 
as required by s. 70 «if R. S. C. c. 174 :— 
Held, that the objection was not one 
which as a matter of law would entitle 
a prisoner to Ik- discharged ; and it >hotild 
not Ik* given effect to as a matter of dis
cretion because it was entirely technical 
in its character. Re Garhvtt. 21 (1. R. 
179.

3. Ashburton’s Treaty — Evidence 
Necemsaio Where Fugitive Charged 
and Where Already Convicted.)—The

I Ashburton Treaty provides that it is 
necessary to make the same evidence 
with respect to the accusation as would 
be necessary in the country from which 
his extradition should Ik* demanded, to 
justify his committal for trial if the crime 
had been committed there, and where 
the fugitive is alleged to have been con
vict «I of a crime for which his surrender 
is asked, a copy of tin* record of the con
viction, duly authenticated should be 
proved and proof of identity of prisoner 
with the person so convicted made, lx 
RE MATT! R "I Lot 1.1 \ l. I C. C. C. 74, 
Q. li. 6, <2. B. 151.

4. Deposition — Evidence.)—Where an 
application for extradition is founded upon 
deposition evidence, it will be required to 
strictly conform to the conditions pre
scribed by the Act for such evidence, 
and nothing will be inferred in its favour. 
The warrant of the magistrate in the 
foreign jurisdiction was dated before the 
date of the swearing of the deposition. 
The evidence consisted in part of ad- 
mieakmi stated to have hero made by 
the accused, but there was nothing to 
shew that the admission was not pro
cured by any inducement to the prisoner 
to make a statement :—Held, the evi
dence was insufficient upon which to 
extradite the accused. In re Ocker- 
M XV I'l B. C. R. 1 13.

5. Depositions — Strict Proof.)—In
' extradition cases, the forms and techni-



305 EXTRADITION 396

calities with which the statute surrounds 
the production of affidavit evidence must 
lie strictly complied with; and therefore 
-—Held, that depositions taken in the 
United States cannot he read unless 
certified under the hand of the magistrate 
who issued the original warrant as being 
copies of the depositions upon which 
such warrant issued, although attested 
by the party producing them to lie such 
true copies; nut. semble, the prisoner 
might lie remanded to enable properly 
certified copies to be produced. In he 
Lewis, <1 P. H. 236.

6. Depositions.]—In extradition pro
ceedings the information, warrant and 
depositions were certified under the 
hand and seal of a justice of the peace of 
Oscoda township, in the county of Josio, 
in the state of Michigan. There was also 
a certificate under the hand of the clerk 
of the county of Josio and the clerk of the 
circuit court, for the said county and the 
otlicial seal of the said circuit court, cer
tifying that the said justice of the peace 
was, at the time of signing his certificate 
a duly qualified justice of the peace, in 
the active discharge of the duties of his 
said office, and that his official seals were 
entitled to full credit. At the hearing 
before the county Judge, before whom the 
extradition proceedings were had. S. 
stated that lie was the prosecuting at
torney for Josio county, and all criminal 
irosecutions therein came under his care, 
le identified the papers, and that they 

were the depositions and copies of depo
sitions relating to the charge; and that 
the justices of the peace as alleged, and 
had jurisdiction in the premises :—Held, 
that the documents were sufficiently 
authenticated. “ Authenticated,” as used 
in s. 9 of 40 Viet. c. 25 (1)) is in effect the 
same ae “attested” in s. of 31 Viet, 
c. 04 (D). In re Wf.ir. 14 O. R. 389.

Held, that the depositions and state
ments admissible in evidence arc not re
stricted to those made in respect of the 
charge upon which the original warrant 
issued, in.

Held, that the depositions, Ac., before 
the county court Judge disclosed suffi
cient evidence to warrant the defendant 
being placed on his trial for murder, 
caused, as was alleged, by the defendant 
having feloniously ravished the deceased 
while in such a state of health as to hasten 
her death. In.

7. Embezzlement — Confession — Ai>-
MISSIBILITY OF FOREIGN DEPOSITION».]----
Where the prosecution in extradition 
proceedings relies cm ex parte depositions 
taken in the foreign state, and it appears 
such have lieen sworn on a date subse
quent to the date of the foreign warrant, 
the deposition being therefore irregular, 
extradition will not lie granted on such 

; evidence alone. To make a confession 
by prisoner admissible in an extradition 
proceeding, it must lie affirmatively 
proved thnt such confession was free 
and voluntary, that it was not preceded 
by any inducements to the prisoner to 
make a statement held out by a person 
in authority, or that 11 was not made 

! until such inducement had clearly been 
removed. It. v. Ocherman, 0 B. C. It. 
142. 2 C. C. C. 262.

8. Essentials for — Nature of Evi- 
: hence.]—To obtain the extradition of a

fugitive criminal, the crime imputed to 
the criminal must be within the treaty.

1 it must lie a crime against the laws of 
both countries, and there must lie such 

i evidence before the Extradition Com- 
: inissioner as would warrant him in send

ing the case for trial if it were an ordinary 
case in 1 his country. Ex Parte Seitz, 
3 C. C. C. 127, 8 Q. Q. B. 392.

9. Evidence for the Defence.]—It is in
the direction of the magistrate investi- 

j gating into a charge under the treaty 
against a person accused of one <»t the 

! crimes mentioned in the treaty, to receive 
I evidence for the defence. In re Burley, 

1 C. L. J. 20.

10. Evidence on which Committal 
Should be Made.]—The duty laid upon an

I extradition Judge or Commissioner is to 
j consider whether the evidence adduced 
; in the absence of contradiction, would 

lie such as to justify a magistrate in a 
similar case under Canadian law' in com
mitting the accused for trial. He Lati- 

; her, 10 C. C. C. 247.

11. Foreign Indictment — Deposition»] 
—On an application for the discharge of

: a prisoner committed for extradition under 
an order of the county Judge of Kent, 

I on a charge of murder :—Per Wilson, 
j C. J., that under the Ashburton Treaty.

Art. X.;31 Vicl c. '.»i (In 33 Viet. 26 
I (D). Tl Viet. c. 30. ss. 4, 5 (D). and the 

Imperial Acts 33 & 34 Viet. c. 52, and
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36 & 37 Viet. c. 60. a certified copy of an 
indictment for murder found l>y the grand

{'ury of Erie county, state of New York. 
\ S.. was of itself sufficient evidence to 

justify the committal of such prisoner for 
extradition. Per Osler, J., that such 
indictment was not evidence for any pur
pose. Per Wilson, C. J.. and Osler. J.. 
that the other evidence taken before the 
county Judge, documentary and viva 
voce, set out in the report, was insuffi
cient, as it shewed at most that the pris
oner was an accessory after the tact, 
which did not come within the treaty. 
Per Galt, J., that if the case had turned 
on the indictment alone, he would have 
hesitated to accept it as conclusive against 
the accused : but that the other evidence 
together with the indictment, was suffi
cient i" warrant his extradition. Re
gina v. Brownk, 31 V. P. 4X4.

12. Habeas Corpus — Evidence — 
Ashburton Treaty.]—Where the prisoner 
has been convicted it is not the duty of 
the Extradition Commissioner to see 
what evidence was given at the prisoner's 
trial, hut only i" see that the crime 
charges! is an extradition crime, that due 
proof is made of the indictment, and of 
the record of the court showing the pris
oner was convicted after a regular trial 
on such indictment, and that the evidence 
pro ed the identity of the prisoner to 
whom such indictment refers, and should 
admit evidence showing that the offence 
is political or that it is not an extradition 
crime. In the matter of Louis Levi, 
1 C.C.C. 74, Q It. 6, tj. B. 151.

13. Habeas Corpus — Review of Evi
dence.)—A Judge on habeas corpus does 
not constitute and form a Court of Appeal 
on the merits of the case, and he will not 
question the judgment of the Extradition 
Commissioner if the case was within his 
jurisdiction, and if there was any legal 
and competent evidence to support his 
decision. Ex Parte Seitz, 3 C. C. C. 54, 
Q. It. X. <1 B. 345.

14. Indictment not Admissible as Evi
dence.)—An indictment is not admissible 
as evidence to warrant commitment for 
surrender in extradition proceedings, 
as such indictment does not amount to 
more than hearsay evidence. Ex Parte 
Fbinbero, 4 C. C. C. 270.

15. Information and Belief.)—Where

the facts in evidence, though sufficient to 
warrant extradition if deposed to by wit
nesses who could really testify to their 
occurrence, were sworn to from infor
mation only, the prisoner was discharged. 
In re Parker, V P. R. 332.

16. Larceny — Certifying Foreign 
Information— Foreign Depositions — 
Admissibility of Confession.]-—In the 
proceedings in extradition there was sub
mitted a copy cl tliv information against 
the accused, laid by the States Attorney 
of Edmund's county, South Dakota, and 
it purport is! to lie certified by the clerk 
of the circuit court of said county, under 
the seal of the court; the original depo
sition of the county treasurer purporting 
to have been sworn before a notary public, 
under official seal; a deposition of the 
State Attorney sworn before a notary 
public, under his official seal, authenti
cating the deposition <>f the treasurer; 
these were certified to by the Governor 
of the State, and countersigned by the 
Secretary of the State, attached to the 
last mentioned certificate was a certificate 
of the Secretary of the State of the United 
States under his seal, verifying the State 
seal, which in turn was verified by the 
certificate of the Secretary of the British 
Embassy at Washington :—Held, 1. That 
the documents were properly received in 
evidence as being duly authenticated 
within the meaning of sec. 16 of R. S. (’., 
1XX6. c. 142. That the clerk of the dis
trict court who certified to the copy of 
the information, was an official of the 
United States within the meaning of the 
statute; that the States Attorney was also 
an officer of the United States within the 
meaning of the Act. 2. That the offence 
of grand larceny is larceny within the 
meaning of the statutes. 3. Where evi
dence of a confession is given, the evidence 
will not be rendered inadmissible because 
the witness was not asked if any threat 
or inducement was held out, or was not 
affirmatively shown that it was volun
tarily given. Re Lewis, 9 ('. C. C. 233.

17. Murder.)—Upon an application to 
the county Judge of Kent for extradition 
of the defendant, who was under indict
ment in the state of New York for murder, 
the coroner who had held the inquest 
there proved by oral testimony before 
the county Judge here, the original depo
sitions taKen on oath before him, and also 
copies of the depositions certified by him
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to lie true copies :—Meld, that under s. 14 
of the Imperial Extradition Aet of 1870, 
the original depositions were properly 
received, as the power given therein to 
use the original depositions is not qualifa-d 
by :il N ivi. v. 04, g. 2 (D); and that the 
evidence disch sed therein was sufficient 
to warrant the extradition of the prisoner 
as an accessory before the fact :—Held, 
also, that the foreign indictment was not 
admissible as evidence against the ac
cused. It was shewn that the only 
warrant issued in this case was the war
rant issued by the district attorney, after 
the grand jury had found a tme bill for 
murder, which did not profess to be issued 
upon the depositions, nor was it proved 
upon what evidence the bill was found :— 
Semble, that the right given by s. 14 above 
referred to, to use copies of depositions 
is confined by the effect of s. 2 of 31 
Viet. e. 94, to those cases in which a war
rant has been issued in the United States 
upon the depositions. S. C. (>, A. It. 3H(i.

18. Preliminary Proceedings — Depo
sitions.}—Where a prisoner in custody 
under the Ashburton Treaty obtained a 
habeas corpus and certiorari for his dis
charge, it was held that the argument 
as to the regularity or irregularity of the 
initiatory proceedings, such as informa
tion, warrant, &c., was a matter of no 
consequence, the material question being 
whether, being in custody, there was a 
sufficient case made out to justify tin- 
commitment for the crime charged. It 
was held, that certified copies of depo
sitions sworn in the United States after 
proceedings had been initiated in Canada, 
and after the arrest in Canada, were ad
missible evidence before the police magis
trate. Ex Faute Martin, 4C. L. J. 198.

19. Review of Sufficiency of Evidence 
on Habeas Corpus Application.]—On ha
beas corpus proceedings the court will 
not enquire into the weight or sufficiency 
of the evidence taken before the extra
dition commissioner, and though the com
missioner reserved the right of counsel 
to apply on the habeas corpus application 
for the admission of certain evidence, the 
court will not consider any evidence ex
cept that on which the prisoner stands 
committed. Re Cohen, 8 C. C. C. 28 
8 O. L. R. 143.

20. Sufficiency of Evidence in Proceed
ings for.]—A commissioner under the

i Extradition Act has to decide whether 
I the evidence is sufficient to justify a 
j commitment and not conviction. Ex 
1 Parte Isaac Feinrerg, 4 C. C. C. 270.

21. Sufficiency of Evidence Before Com
missioner — Interference with His 
Decision.)—The court may revise the 
commissioner’s decision as to whether 
there is any legal or competent evidence 
tending to prove the commission of the 
crime nut it will not revise the com
missioner's evidence as to the sufficiency 
of the evidence. He Horace 1). Dates, 
SC. 249.

VII. Warrant of Commitment.

1. Form of — Various Offences in 
the One Commitment.]—1. It is not 
essential to the validity of a warrant of 
commitment for extradition, that the 
commissioner should specify the reason 
or reasons why he has determined that 
the prisoner should be extradited, or state 
that on the evidence a prima facie case 
has been made out. It is sufficient if the 
committal is in the terms of the form pre
scribed by the statute. 2. Several cog
nate offences emanating from the same 
transaction may be included in the one 
commitment. 3. An additional offence 
charged by a supplementary information 
laid pending the enquiry as to previous 
offences charged, may be included in the 
commitment for extradition, where on 
the evidence adduced a prima facie case 
is proven, emanating from and cognate 
to the same transaction. 4. In consider
ing extradition crimes the practice is not 
to insist on an absolute identity between 
‘he offence as described in the laws in

1 force in the demanding and surrendering 
countries, provided it appears clear that 
the facts alleged and proved as the ground 
for extradition contain the essential 
elements of a like extraditable crime in 
each country. Re (Iaynor & Greene, 
(No. 11) 10 C. C. C. 154.

2. General Rule of Procedure.]—The
authority of the magistrate need not be 
shewn 011 the face of a warrant of commit
ment, and where the crime has been com
mitted in a foreign country and the com-
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miîting magistrate has (as in this case), 
jurisdiction in every county in Ontario, 
the warrant is not had, though dated at 
Toronto, the county mentioned in the 
margin being York, hut directed to the 
constables, Ac., of the county of Essex, 
and being signed by the police magistrate 
as such for the county of Essex. He- 
oixa v. Reno, 4 P. R. 2X1.

Under 31 \ict. e. 114 (I)), all that the 
committing magistrate or the court or a 
Judge has to do is to determine whether 
the evidence of criminality would, ac
cording to the laws of Ontario, justify 
the apprehension and committal for trial 
of the accused if the crime had been com
mitted therein. In.

Such decision, if adverse to the prisoner, 
does not conclude him; as the question of 
extradition or discharge exclusively rests 
with the (iovemor (ienend. In.

Evidente offereel to a magistrate by a 
irisoner on an examination of this kind, 
•y way of answer to a strong prima facie 

case, may perhaps properly be taken, 
but would not justify the magistrate in 
discharging the prisoner. And, qmcrc. 
whether it was not the intention of 31 
Viet, to transfer to the (Iovemor exclus
ively the consideration of all the evidence 
that he might determine whether the 
prisoner should be delivered up. In.

Under the circumstances of this case, 
it was held that there was sufficient prima 
facie evidence of the criminality of the 
prisoners to warrant a refusal to discharge 
them, and that there was evidence to go 
to a jury to lead to the conclusion that 
the intent of the prisoner was, at the time 
of shooting, to commit a murder.

3. Perjury — Warrant of Committal 
— Foreign Law — Administering or 
Oath — Fai.se Affidavit.)—1. Where 
the form of the warrant of committal is 
in accord with the form prescribed by 
the statute, it does not require to show 
on its face that the statutory prerequisites 
of the commissioner’s jurisdiction have 
been complied with. 2. On an appli
cation for habeas corpus the justice docs 
not sit on appeal from the decision of the 
commissioner; he can only deal with the 
jurisdiction of the latter to make the order 
made by him. 3. Perjury is an extra
dition crime within the treaty and the 
statute. 4. Where the deponent in swear
ing an affidavit himself repented the obli
gatory language in the presence of the 
notary, it is a sufficiently valid adminis

tration of the oath on which to base a 
charge of perjury. ">. There is one way 
and only one way, of proving foreign law , 
in a court in Canada, and that i> by evi
dence of experts, who give their opinion 
with regard to the foreign law as a ques
tion of fact. (i. In tin- determination 
of the question of sufficiency of evidence 
of criminality which would cause the 
accusnl to lie committed for trial in 
Canada if tin» a< ts contplaii «si of had been 
performed in Canada, the définit ion of 
the imputed crime in accordance with the 
law s of Canada is to be taken, and applied 
to the acts of the accused in the circum
stances in which they took place; if in 
those acts the definition of tile crime is 
satisfied, then the statutory and treaty 
requisites are complied with. If a con
ception of the accused pursuing the same 
conduct in Canada is to be the test, then 
along with that, regard must be had to 
the environment when the act was done, 
which must include so far as is relevant, 
the local institutions of the demanding 
country; the laws affecting the legal 
powers and rights, and fixing the legal 
character of the acts of the person* con
cerned. always excepting, the law sup
plying the definition of the crime charged. 
7. Where the extradition commissioner 
has found on the evidence of experts in 
the foreign law, that an extradition 
crime has been charged which is an extra
dition crime in the demanding country, 
a Judge on habeas corpus proceedings 
will not interfere with that finding where 
there was evidence on which the com
missioner might reasonably come to the 
conclusion which he reached, inasmuch 
as the Judge on the habeas corpus appli
cation doe* not sit as a Court of Appeal, 
but considers merely the question whether 
the commissioner had jurisdiction to do 
what he has done. X. Where the charge 
is one of perjury, in considering the valid
ity of the oath administered, it is suffi
cient if the real essence of the oath is 
preserved, and the formalities required 
liy the laws of the demanding country 
satisfied; no mere deviation from strict 
ceremonial, according to the practice in 
Canada, would be sufficient to prevent 
the application of the treaty and statute; 
the substance of the matter is the taking 
of an oath in a foreign jurisdiction, in 
accordance with and after the manner 
which by law is sanctioned in that juris
diction. Re Collins, (No. 3) 10 ('.('.('.

I 80.
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VIII. Miscellaneous.

1. Acts in Force.)—Held, that 40 Viet, 
c. 25 (1)) is not in force, but that the law 
and practice relating to the extradition 
of fugitive criminals between the United 
States and Canada, is to be found in the 
Ashburton treaty, Art. X., 31 Viet. c. 04 
(I).), 33 Viet. c. 25 (L).), and the Imp. 
Acts, 33 & 34 Viet. c. 62, and 36 & 37 
Viet. c. 00, re Williams & V. 11. 275, 
approve 1 of. Regina v. Browne, :si 
C. 1\ 4S4, 0, A. K. 386.

2. Arrest Without Warrant — Ille
gality — Detention of Prisoner.}— 
The arrest of the accused without the 
issue of a warrant and before a sworn 
complaint in extradition had been lodged 
is illegal and void, and where a party has 
been arrested illegally, he, while still 
under such illegal arrest cannot be held 
on a legal or valid warrant; before he can 
be legally arrested on a new charge he 
must first be restored to the condition 
he was in at the time of his arrest, or at 
least to his liberty. Nor can a warrant 
to arrest be served on a prisoner while 
habeas corpus proceedings are pending. 
Ex Parte Cohen, 8 C. C. C. 312.

3. Extradition Act — Appointment of 
Commissioners — Intra Vires Domin
ion Parliament.}—The Extradition Act 
R. S. 1886. c. 142. sec. 5, is intra 
vires of Dominion Parliament and being 
a federal forum, it is not an inferior court 
within I’., Aii. 50, and a writ of pro
hibition will not lie to prevent the com
missioner from proceeding with an ext ra
dii inn matter. The Act 1889 does not 
repeal that <•! 1886, R. 8. (’. c. 142; it 
applies only to fugitives from such coun
tries as have no extradition treaties with 
(Ireal Britain. He (Iaynor & Greene, 
(No. 6) C.C. C. 486.

4. Extradition Act — Constitution
ality of— De Facto Judicial Officer 
— Prohibition.}—Sec. 5 of the Extra
dition Act is intra vires of the Parliament 
of Canada and does not infringe upon 
the rights of the provinces in respect of 
the constitution maintainauce and organ
ization of provincial courts conferred by

11 of sec. '.i2 of tiw B. N. A. Act, 
Prohibition will not lie to determine the 
title of a de facto judicial officer (such as 
an extradition commissioner) since its 
only function is t<> prevent :i usurpation

I of jurisdiction by a subordinate court.
The appropriate remedy is quo warranto, 

j Ex Parte Gaynor & Greene, U C. C. C. 
240.

5. Extradition Convention — ‘ Other 
Property ' — Merchandise.] — The 
words * other property ’ contained in the 
Extradition Convention of 1890, with the 
United States, the words being ‘ money’ 
valuable security or other property , 
must be restricted to things of the same 
type as money, and would not include 
merchandise. He Cohen, 8 C. C. C. 251, 
8 O. L. R. 143.

6. Extradition — Fugitive Offenders 
Act— Forgery — Theft— Evidence— 
Prima Facie Case — Presumption — 
Identification — Judicial Notice of 
Statute.}—He Rowe, 2 O. W. R. 902.

7. Extradition — Parent Stealing 
His Child — Foreign Law — Divorce 
Collusion — Contempt of Court.]— 
He Waits, 1 O. W. H. 129, 133, 3 O. L. 
H. 279, 308.

8. General Rule.)—Judges are bound 
to construe a treaty in a liberal and just

! spirit, not labouring with legal astute- 
! ness to find flaws or doubtful meanings 
! in its words or in those of the legal forms 
1 required for carrying it into effect. He 

Burley, 1 C. L. J. 34.

9. General Rule.)—Remarks on the 
propriety of giving a liberal interpretation 
to the extradition treaty, and the inade
quacy of its provisions to meet the class 
of felonies of most common occurrence 
in both countries. Regina v. Morton, 
19 C. P. 9.

10. United States and Canada.)—Held, 
that the Ashburton treaty contains the 
whole of the law of surrender as between 
Canada and the United States, 3 Will. IV. 
c. 6, being superceded by it, and the Im
perial Act 0 & 7 Viet. c. 70, and the pro
vincial statute 12 Viet. c. with whom no 
treaty or conventional arrangement ex
isted, 3 Will. IV. c. 0, is still in force. 
Regina v. Tubbeb, 1 P. R. 98.

Quaere, how far the United States, 
Lower Canada or England, would respect 
3 Will. IV. c. 6, if a fugitive surrendered 
by Upper Canada to a foreign power 
were taken through these countries. 1b.

Held, that though the surrender must
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l>e by the executive government, yet a I 
party committed under a magistrate's 
warrant may apply for a habeas corpus, 1 
and the court or Judge may determine | 
whether the case he within the treaty. In. j

11. United States and Canada. |—The
only existing law as to the extradition of 
criminals between the United States and 
Canada is the Imperial Act of 1870 [33 
*V 34 Viet. i'. 25 (D.)j. The Canadian 
Extradition Act of 1877, 40 Viet. c. 25 
(I).) does not apply to criminals from 
the United States, as the operation of the 
Imperial Act <>1 1870 has not “ ceased 
or been suspended within Canada ". 
Proceedings taken for the extradition of 
the prisoner under to Viet. <•. 25 (D.), 
and a warrant committing him under 
that Act, were therefore set aside, and the 
prisoner discharged. In rb Williams,
7 P. It. 275.

FALSE IMPRISONMENT.

1. Post Letter — Aim est ok Carrier — 
Right to Search — Reasonable Cause.] 
—The plaintiff was suspected on reason
able grounds of steding a post letter, 
defendant as a detective, acting under 
instructions of the postal officials, made 
a search of the plaintiff’s person, but 
failed to discover the letter. The search 
of the plaintiff’s clothing was made also 
at his, the plaintiff’s, suggestion and in
vitation. Plaintiff was immediately re
leased :—Held, that an action for dam
ages for false arrest would not lie against 
the officer where his suspicions were based 
on reasonable grounds. Mayer v. Vau- 1 
chan. <> C. (’. V. 08, Q. R. Il, K. B. 340.

2. False Imprisonment — Justice Is
suing Warrant Without Grounds — 
Liability for Damages.}—Under the 
laws of Quebec a justice who does not | 
inquire into the grounds which a com- , 
plainant has for suspecting the commis- i 
sion of a theft by a person whom the com- i 
plainant desires arrested in the justice’s j 
warrant, renders himself liable in dam- | 
ages to party aggrieved, if the arrest is 
made without reasonable or probable 
grounds for suspicion. Murfina v. 
Sauve, 6 C. (’. C. 275, Q. R. 19, S. C. 51.

FALSE PRETENCES.

1. Aiding and Abetting.)—The indict
ment charged one B. with obtaining by 
false pretences, from one J. T., two horses, 
with intent to defraud, and that the de
fendant was present aiding and abetting 
the said B. the misdemeanour aforesaid 
to commit :—Held, good, defendant I icing 
charged as a principal in the second 
degree. Held, also, that the evidence 
set out in this case was not sufficient to 
sustain the charge. Regina v. Connor, 
hi P

2. Altering Order.| — A municipality 
having provided some wheat for the poor, 
the defendant obtained an order for 15 
bushels, described as “ three of golden 
drop, three of Fife, nine of milling wheat ”. 
Some days after he went back, and repre
sented that this order had been accident
ally destroyed, when another was given 
him. He then struck out of the first 
order, the words “ three of golden drop,” 
“ three of Fife.” and presenting both 
orders, obtained in all 24 bushels. The 
indictment charged that defendant un
lawfully, fraudulently, and knowingly 
by false pretences did obtain an order 
from A., one of the municipality of B., 
requiring the delivery of certain wheat 
by and from one C\, and by presenting 
the said order to ('. did fraudulently, 
knowingly, and by false pretences, pro
cure a certain quantity of wheat, to wit, 
nine bushels of wheat, from the said (’., 
of the goods and chattels of the said 
municipality, with intent to defraud :— 
Held, sufficient in substance, not being 
uncertain or double, but in effect charging 
that defendant obtained the wheat by 
false pretences :—Held, also, that the 
evidence set out in the case, was sufficient 
to sustain the conviction. Regina v. 
Campbell, 18 U. C. R. 413.

3. Attempt.)—Held, that a prisoner 
indicted for a misdeameanour (in this 
case it was for false pretences) may on 
such indictment be convicted of an at
tempt to commit the offence which is a 
misdemeanour. Regina v. Goff, 9 C. 1*. 
438.

4. Attorney-General's Fiat.)—On an in
dictment, for obtaining money by false

! pretences, was indorsed : “ I direct that
I this indictment be laid before the grand 

jury. Montreal, 6th October, 1880 :—
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By J. A. Mousseau, Q. ('.;(’. I*. Davidson, 
Q. (’.; L. O. Loranger, Attorney-General.’’ 
Messrs. Mousseau and Davidson were the 
two counsel authorised to represent the 
Crown in all the criminal proceedings 
during the term. A motion was made to 
quash the indictment, on the ground, 
inter alia, that the preliminary formal i- 
t ies required by s. 28 <»i 32 A :?:> Viet. c. 29, 
had not been observed. The chief justice 
allowed the case to be prove intimating 
that he would reserve ih point raised 
should the defendant U found guilty. 
The defendant was convicted, and it was 
held, that under 32 & 33 Viet. c. 29. s. 28, 
the Attorney-General could not delegate 
to the judgment and discretion of another 
the power which the Legislature had 
authorized him personally to exercise to 
direct that a bill of indictment for ob
taining money by false pretences be laid 
before the grand jury; and it being ad
mitted that the Attorney-General gave 
no directions with reference to this in
dictment, the motion to quash should 
have been granted, and the verdict ought 
to be set aside. Aura hams v. The Queen 
0 S. C. K. 10.

5. Authority of Constable to Arrest With
out Warrant on a Telegram. |—A peace 
officer is justified in arresting without a 
warrant on a telegram from another 
province, a person charged with the offence 
of obtaining by false pretences, with 
intent to defraud, goods capable of being 
stolen. Can. (’rim. Code secs. 22 and 552 
discussed. The right of an accused per
son to be brought before a justice by noon 
of the following day, as provided by see. 
552 (7a) is limited to cases within sub
sec. 7 only. It. v. Cloutier, 2 (’. 43,
12 Man. L R. 183.

6. By Conduct — Debtor Collecting 
Rents After Assignment to Creditors 
— Code Sec. 358.|—To constitute the 
offence of obtaining money under false 
pretences, the false pretence need not be 
made in writing or in words; it may be 
made ‘ otherwise,' as stated in sec. 358 
of t hr < lode; and it will suffice it it i^ 
signified by the conduct or acts of the 
accused, where the accused represented 
by his conduct, tint he was the Joint 
owner of certain property, and as such 
entitled to collect and receive the rent 
from the tenant, after he had made an 
assignment for the benefit of his creditors, 
and after his authority to collect such

rent had elapsed, and knowing at the time 
that he haa no right to receive it. such 
representation by conduct, constituted a 
false pretence. The rule with respect 
to reserving questions of law. is that a 
question should be reserved if the trial 
Judge has some doubt in the matter, 
but that he should refuse to reserve a 
question where he has no doubt whatever 
on the subject. The question whether 
the conduct of an accused person charged 
with obtaining money under false pre
tences, does in fact constitute such crime, 
is not a question of law, but an issue of 
fact within the province of the jury to 
decide, and it is therefore the subject of a 
reserved case. R. v. Letang, 2 ('. ('. C. 
505.

7. Contract to Pay Money — Giving 
Promissory Note Instead of Money — 
Valuable Security.)—The defendant, 
by untrue representations, made with 
knowledge that they were untrue, in
duced the prosecutor to sign a contract 
to pay $210 for seed wheat. The defend
ant also represented that he was the agent 
of 11., whose name appeared in the con
tract. 11. afterwards called upon the 
prosecutor and procured him to sign and 
deliver to him a promissory note in his 
H’s favor for the $240. The contract did 
not provide for the giving of a note, and 
when the representations were made the 
giving a note was not mentioned. The 
prosecutor, however, swore that lie gave 
the note because he had entered into 
contract. The defendant was indicted 
for that he, by false pretences, fraudu
lently induced the prosecutor to write 
his name upon a paper so that it might 
be afterwards dealt with as a valuable 
security; and upon a second count for, 
by false pretences, procuring the prose
cutor to deliver to 11. a certain valuable 
security :—Held, upon a case reserved, 
that the charge of false pretences can be 
sustained as well where the money is ob
tained or the note procured to be given 
through the medium of a contract, as 
when obtained and procured without a 
contract ; and the fact that the prosecutor 
gave a note instead of the money, by 
agreement with 11., did not relieve the 
msoner from the consequences of his 
raud ; the giving of the note was the 

direct result of the fraud by which the 
contract had been procured ; and the 
defendant was properly convicted on the 

! first count as being guilty of an offence
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under H. S. ('. eh. 164, sec. 78; hut :— 
livid, that the note before it was delivered 
to 11. was not a valuable security, but only 
m paper upon which the prosecutor had 
written his name so that it might be after
wards used and dealt with as a valuable 
security; and the conviction <>1 the de
fendant upon the second count could not 
stand. Hex v. Danger, Dears & B. ('. ('. 
:to7. followed. Regina v. Rymal, 17 
O. It. 227.

S. Evidence — Admissibility.}—On an 
indictment charging the accused with 
having obtained goods by false pretences 
from a company named, with intent to 
defraud, so soon as it has been proved 
that he did the act charged, evidence of 
false representations made to persons 
other than the president and general 
manager of such company, on other and 
distinct occasions, is admissible, to shew 
that the accused, at the time he made 
the false represe itat ions to 1 he president 
and general manager of the company, on 
whose information the prosecution was 
brought, was pursuing a course of similar 
acts, and to prove guilty knowledge of 
the falsity of the pretence charged in the 
indictment and the intention with which 
the act charge l was done. Hex v. Kom- 
1 exsky, Q. It. 12, K. B. 463.

9. Evidence of Previous Acts to Show 
Guilt.I—When the question i> whether 
an act was or was not fraudulent, acts 
of a similar kind are given in evidence to 
show intention. Rex v. Komiexhky, 
7C.C.C. 27, Q R 12, K. B. M3

10. False Pretence not Actually Made 
by Accused Himself but in His Presence. |—
A person who does not otherwise make 
a false representation himself, but who 
is present when it is made, knows it to be 
false, and gets part of a sum of money 
obtaine.l by such false pretence, is guilty 
of obtaining such sum of money by false 
pretences. The Queen v. Carden 4 
Terr. L. It. 304.

11. False Representation made to An
other in Presence of Accused — Receipt 
of Share of Moneys.}—The accused being 
present when a false representation was 
made by another which the accused knew 
to be false, and he also receiving a part 
of the money so fraudulently obtained, 
it was held that he was rightly convicted

of procuring money by false pretences. 
Reuixa v. Cadden, 5 (’. (*. V. 45, 4 Ter. 
L. R. 304.

12. Fraudulent Intent — Demand by 
Third Person.)—A person who does 
not otherwise make a false representation 
himself, but who is present when it is 
made, knows it to be false, and gets jMirt 
of a sum of money obtained by such 
false pretence, is guilty of obtaining such 
sum of money by false pretences. Re- 
(iiNA v. Cadden, 20 Ucc. X. 185, 4 Terr. 
L. R. 304.

13. Fraudulent Post-Office Orders. | —
One I)., being post-master at Berlin, 
transmitted to defendant at T. several 
post-office orders payable here, which 
defendant presented and got cashed, but 
it appeared afterwards that the moneys 
thus obtained had never been received 
by I). for defendant, and that frauds to 
a large extent had been thus committed. 
Defendant was held properly convicted 
of having obtained these sums with in
tent to defraud. And, semble, that 
defendant might also have been property 
convicted under another count of the in
dictment charging him with having ob
tained the money by false pretences. 
Regina v. Deshaver, 21 V. (’. It. 231.

14. Fraudulently Procuring Court Che
que. I—Defendant was indicted for ob
taining by false pretences from M. an 
order for the payment of $806.69, the
>roperty of 1\, with intent to defraud. 
t appeared that a suit was | lending in 

chancery, in which the defendant, who 
was a solicitor, but had been struck <»if 
the rolls, was acting for P. Defendant 
procured V., his clerk, to write a praecipe 

1 in the name of Mc(l.. who had acted as 
counsel on defendant's instructions, for 
$800.09 of the moneys standing to the 
credit of the cause, ami to sign McG's name 
to it. V. left it with M., the accountant 
in chancery, who prepared a cheque pay
able to P. or order. Defendant then 
got one II., a solicitor, to get the cheque 
from the accountant and sign McG’s 

J name to the receipt. on which II. handed 
the cheque to defendant, who got P. to 
indorse it, and paid P. $1011, keeping the 
rest for costs :—Held, that the defend
ant was rightly convicted, for he obtained 
the cheque from the accountant by fraud 
and forgery, and with intent to defraud 
him; and he was not the less guilty be-
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cause P. was entitled to the money, and 
there was no sufficient proof of intent 
to defraud 1*. Regina v. Parkinson. 
41 U. (’. H. 645.

16. Indictment — Form — Hoard.] — 
An indictment that the defendant by 
false pretences did obtain board of the 
goods and chattels of the prosecutor :— 
Held, bad, the term “ board ” being tes» 
general. Regina v. McQuarrie, 22 
II. C. R. (UK).

16. Indictment — Variance.)—An in
dictment for obtaining from A. $1.200 by 
false pretences is not supported by proof 
of obtaining A's. promissory note for that 
sum, which A. afterwards paid before 
maturity. Regina v. Brady, 26 V. C. R. 
IS.

17. Indictment — Form.]—Held, that 
the indictment for false pretences in this 
case was clearly sufficient, as it followed 
exactly the form sanctioned by IS Viet, 
c. 92. Regina v. Davis, IS V. R. ISO.

IS. Indictment on Different Charge 
than that on which Committed — Amend
ment — (’ode Sec. 723. :—Prisoner was 
charged before the magistrate with steal
ing 2,200 bushels of beans, the property 
of one Stevens, and was committed on 
that charge. At the assizes an indictment 
was preferred, not for stealing the beans, 
but for obtaining from the prosecutor, 
by false pretences, two cheques, the false 
pretence being “ that there was then a 
large quantity of beans, to wit, 2.0S0 
bushels, the property of the said Stevens, 
in the warehouse of the accused ”. Coun
sel for the accused moved to quash the 
indictment at the trial, which motion 
was refused, and an amendment followed, 
by striking out the words “ a large quan
tity of beans, to wit ” :—Held, on a case 
reserved, that the indictment for false 
pretences would lie notwithstanding that 
the commitment was on a charge of steal
ing, where, as in this case, the evidence 
at the preliminary hearing and at the trial, 
sustained the charge of false pretences 
that the amendment was properly al
lowed, since the addition of the words in 
question merely operated as unnecessarily 
setting out in what the false pretence con
sisted. and could not therefore render 
the indictment liable to be quashed as 
having preferred contrary to the pro
visions of sec. 641 ; that on the question

of prejudice, it must be taken that the 
trial Judge was of the opinion that the 
defence was not misled or prejudk ed by 
the variance between the evidence given 
and the charge in the indictment, and the 
question was therefore not open on the 
reserved case; that in any event on the 
material, there was no evidence of pre
judice. R. v. Patterson. 2 339,
26 O. R 666

19. Inducing Note to be Signed by False 
Pretences—Evidence of Similar Fravdb 
on Others — Admissibility.]—The de
fendant was indicted in the first count of 
the indictment for obtaining from one H. 
a promissory note with intent to defraud, 
and in the second count with inducing 11. 
to make the said note with like intent. 
The evidence showed that on May 4, 
1NK7. the defendant's agent called on H. 
and obtained from him an order addressed 
to defendant to deliver to H.. at R. station, 
thirty bushels of Blue Mountain Improved 
Seneca Fall Wheat, which 11. was to put 
out on shares, and to pay defendant $241) 
when delivered, and to equally divide the 
produce thereof with the holder ot the 
order, after deducting said amount. 
On 23rd May defendant called, produced 
the order, and by false and fraudulent 
representations as to the quality of the 
wheat, and his having full control of it, 
its growth and yielding qualities, and that 
a note defendant requested him to sign 
was not negotiable, induced H. to sign 
the note. Evidence was received, under 
objection, of similar frauds on others 
shewing that the defendant was at the 
time engages! in practicing a series of 
systematic frauds on the community. 
The defendant was found guilty and con
victed :—Held, on a case reserved, that 
the conviction should be affirmed on the 
second count, as the evidence shewed that 
the note was signed by H. not merely

i to secure the carrying out of the contract 
contained in the order, but on the faith 
of the representations made; and it was 
immaterial that a note waa taken when 
the order called for cash ; and, also, that 

; the evidence objected to was properly 
! receivable. Regina v. Hope, 17 O. R. 

463.

20. Lapse of Time.]—To sustain a con
viction on a charge of obtaining goods 
or money by false pretences, and there 
is a period of time intervening between the 
making of the representation and the
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subsequent delivery, the delivery must be 
directly connected with the representation 
in reality forming one continuing pretence, 
whether there is such a connection or not 
is a question for the jury. The mere fact 
that the word “ owner ” followed the 
signature of the accused to a letter in
viting negotiations with the prosecutor 
to charter a ship for coal in the possession 
and under the control of the accused, 
is not in itself sufficient holding out, that 
the accused is the ‘ registered owner ' 
thereof. R. v. Hahty, 2 C. (\ C. 103, 
81 V 8. R 272.

21. Larceny.)—A defendant indicted 
for a misdemeanour for obtaining money 
under false pretences, cannot under 
C. S. (\ c. 99, s. 62, be found guilty of 
larceny. That clause only authorizes 
a conviction for the misdemeanour though 
the facts proved amount of larceny. 
Regina v. Ewing, 21 U. C. R. 623.

Where a defendant on such an indict
ment had been found guilty of larceny :— 
Held. that the court had no power under 
C. 8. U. C. c. 112, s. 3, to direct the verdict 
to be entered as one of “ guilty ” without 
the additional words. In.

22. Lien Note — Valuable Security 
— ('ode Sec. 360.)—A lien note is a val
uable security or other security for money 
or for payment of money or a “ document 
of title ” within the meaning <>i sec. 360 
of the (’ode. Rex v. Wagner, 6 (’. (’. C. 
116, A Ter. L. R. 119.

23. Mode of Proof Where False State
ment is Made to a Bank.)—Where a false 
statement is presented to a bank for the 
purpose of inducing the bank to give a 
discount or credit, it is not necessary to 
examine one. of more, or the directors, 
if it was possible to prove the false pre
tence, and that the directors relied upon 
it, by the evidence of the competent wit
nesses. Regina v. Boyd, 4 C. C. (’. 219.

24. Money Taken to Change.)—G., the 
prisoner, and another, were in a boat and 
they agreed to take M., the prosecutor, to 
meet a steamer, (1., saying that the charge 
would be 75 cents at the steamer. The 
prosecutor, according to his own account, 
took out a $2 bill at the steamer, saying 
he would get it changed. Prisoner said 
“ I’ll change it." upon which the prose
cutor handed it to him, and he shoved off 
with it. Other witnesses represented

the prisoner’s statement to l v that he 
had change. The prosecutor did not say 
what induced him to part with the money : 
—Held, that a conviction could not be 
sustained. Regina v. Gbmmell, 26 V, 
(’. R. 312. See Regina v. Campbell. 
18 V. C. R. 413.

25. Must Relate to Existing Matters.;—
To render a defendant liable, his false 
representation must have I een \\ it h 
regard to a past or existing matter, not 
to a future undertaking, as that he will 
pay for goods on a certain day. Mott v. 
Milne, 31 X. S. R. 372.

26. Note of Third Person Given for 
Goods.I—Where a person tenders to an
other a promissory note of a third party 
in exchange for goods, though he says 
nothing, yet he should be taken to affirm 
that the note has not to his knowledge 
been paid, either wholly or to such an 
extent as almost to destroy its valve :— 
Held, that on the evidence in this case it 
was properly left to the jury to say whether 
the note for $100. which defendant gave 
to the prosecutor for the full amount, 
had or had not been paid except the value 
of half a barrel of flour; and that the con
viction was warranted. Regina v. Davis, 
18 V. C. R. 180.

27. Obtaining Goods under False Pre
tences—Pretences too Remote—Mean
ing of Term “Owner” of a Ship.]— 
Case reserved on the conviction of defen
dant for obtaining goods and money under 
false pretences, by representing himself to 
be the owner of a vessel, whereas at the 
time he had transferred ownership to 
another person who had again transferred 
to defendant’s wife. The representation 
to the prosecutor that he was owner was 
made some three or four months before, 
and was by appending the style “owner” 
to his signature to a letter in relation to 
another matter:—Held. Ritchie and Mea
gher, J.J., dissenting, that the pretence 
was too remote to warrant a conviction. 
And that the term “ owner ” has no defi
nite meaning in law, and does not mean 
“ registered owner ” of a ship. Regina 
v. Harty, 31 N.8.R. 272.

28. Obtaining Goods Unlawfully — Sale 
of Hired Goods — Nature of Offence.J 
—Where the defendant hired a bicycle, of 
the value of $20, representing that he 
wished to use it to go to L., for the pur-
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pose of visiting his sister, and, instead j 
of returning the bicycle, sold it to ('. :— J 
Held, that evidence which shewed these j 
facts was not sufficient to support a con
viction for having “ unlawfully, and by ; 
false pretences, obtained from L. one 
bicycle, of the value of $20,” the prose- | 
cutor not having been induced and not 
intending to part with his right of property 
in the goods, out merely with the possession 
of them, and there being no representa
tion as to a present or past matter of fact. 
Hex v. No we, 36 X. S. Heps. 531.

29. Obtaining Money with Intent to 
Defraud — Fraudulent Post Office 
Orders.}—One I)., being postmaster at 
Berlin, transmitted to defendant at 
Toronto several post office orders payable 
there, which defendant presented and got 
cashed, but it appeared afterwards that 
the moneys thus obtained had never been 
received by 1). for defendant, and that 
frauds to a large extent had been thus 
committed. Defendant having been con
victed upon an indictment for obtaining 
from the Queen these sums, of the moneys 
and properties of the Queen, with intent 
to defraud,—Held, that the indictment 
was good ; that s. 56 of the Post Office 
Act, C.S.U.C. c. 31, was not applicable to 
the case ; that the money was properly 
charged to he tIn* money of tin- Queen, 
not of the post master ; and that it was 
unnecessary to allege an intent to defraud 
any particular person. Regina v. Des
sau er, 21 U.C.It. 231.

Remarks as to the extensive nature of 
the provision on which the indictment was 
framed, C.S.C. c. 93, s. 73. In.

30. Obtaining Payment of Note Pre
viously Sold. I—The prisoner sold a mare 
to B.. taking his notes for purchase money, 
one of which was for $25 and a chattel 1 
mortgage on a mare as collateral security. 
After this note had matured he threatened 
to sue. and B. got one R. to pay the money, 
the prisoner promising to get the notes 
from a lawyer's office, where he said they 
were, and give them up next morning. 
This note, however, had been sold by the 
prisoner some time liefore to another 
person, who afterwards sued B. upon it, 1 
and obtained judgment :—Held, that the 
prisoner was properly convicted of ob
taining the $25 l»v false pretences. Re
gina v. Lee, 23 V. (’. R. 340.

Necessary to Complete the Offence. 
—The prisoner wrote to the prosecutor 
to induce him to buy counterfeit bank 
notes. The prosecutor, in order to entrap 
the prisoner and bring him to justice, 
pretended to assent to the scheme, ar
ranged a meeting place <>1 which lu* in
formed the police, and had them placed 
in position to arrest the prisoner at a 
signal from the prosecutor. At such 
meeting the prisoner produced a box 
which lie said contained counterfeit bank 
notes, which he agreed to sell the prose
cutor on payment of a sum agreed upon. 
The prisoner gave a box to the prosecutor 
which he pretended to be the one con
taining the notes, who then gave the 
prisoner $50 and a watch as security for 
the balance which he had agreed to pay. 
The prosecutor immediately gave the 
signal to the police and seized the prisoner 
and held him until they arrested him, 
and took the money and watch from him. 
On examining the box given the prose
cutor, it was ascertained that the prisoner 
had not given him the one containing the 
notes as he pretended, but a similar one 
containing waste paper. The box con
taining the notes was found on the pris
oner’s person. It was clear and undis
puted that the motive of the prosecutor in 
parting with the possession of the money 
and watch, as he had done, was to entrap 
the prisoner. The prisoner was found 
guilty of obtaining the money and watch 
of the prosecutor by the false pretence of 
giving nim the counterfeit notes, which 
lie did not give. On a case reserved for 
the opinion of the court :—Held, by 
Allen, ('. J., and Palmer, J., that in order 
to complete the crime of obtaining pro
perty by false pretences, there must not 
only be the false pretence but an actual 
parting and intention to part with the 
property of the person imposed upon by 
the pretence; that the prosecutor here 
never intended to part with his property 
in the money and watch, and that the con
viction should be quashed. They were 
also of opinion that as the prosecutor 
only expected to receive from the prisoner 
counterfeit notes which were of no value, 
it was extremely doubtful whether he 
could be said to have been defrauded 
because he received worthless goes Is of 
another kind. Held, by Weldon, Wet- 
more, King and Fraser, JJ., that the 
prisoner was rightly found guilty, and 
that the conviction should be affirmed. 
Regina v. Corey, 22 XT. B. R. 543.31. Obtaining Property by — Whether
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32. Obtaining under False Pretences—
Sufficiency of Proof.}—The defendant 
was foreman of works on roads, and certi
fied to the inspector A. that certain per
sons had worked under him and were 
entitled to pay. He also produced orders 
for this pay purporting to he signed by 
those persons, hut which in fact were not 
genuine. The inspector A. delivered 
the money to I)., his agent, with instruc
tions to pay it to the defendant if satisfied 
of the genuineness of the orders. On an 
indictment for obtaining money under 
false pretences from 1)., the defendant was 
fourni guilty, and a ease was reserved for 
the opinion of the court as to whether, 
(1) there was evidence of false pretence 
to I)., (2) whether the indictment should 
have set forth false pretence to A.—Held, 
the conviction was proper. Regina v. 
Cameron, 23 N.S.R. 1.50.

33. Place of Offence.]—The prisoner, 
at Seiforth, in the county of Huron, 
falsely represented to the agent of a sew
ing machine company that he owned a 
lot of land, and thus induced the agent 
to sell machines to him, which were sent 
to Toronto in the county of York, and 
delivered to him at Seaforth :—Held, 
that the offence was complete in Huron, 
and could not he tried in York. Regina 
v. Feithbnheimer, 26 ('. P. 139.

34. Promise — Existing Fact.]—The 
prisoner, and one I)., whose note he held, 
came to the store of H. & F., where an 
agreement was entered into between the 
parties, that I). would pay for all the 
goods furnished by H. & F. to the prisoner, 
on the amount being indorsed on his 
(D’s) note, held by the prisoner. The 
prisoner several times called at H. & F’s, 
store with the note mentioned, obtained 
goods, and had the amount indorsed on 
the note. Afterwards he called without 
the note and got goods, on his promising 
to bring the note within a day or two to 
have the amount indorsed thereon. 
Prisoner saw I). the day after, and directed 
him not to pay anything more than the 
amounts indorsed on the note, and he 
never afterwards presented the note to 
have the amount indorsed thereon :— 
Held, that there was no false representa
tion or pretence of an existing fact, but 
a mere promise of defendant, which he 
failed to perform. Regina v. Bertleh, 
13 C. P. 607.

Held, that defendant (who was in- l

dieted for false pretences) could not on the 
indictment and evidence in this case be 
convicted of larceny under C. S. (’. c. 99, 
s. 62. tjurvre, as to the meaning of that 
first clause. In.

35. Promise of Intention — Possession 
but not Right of Property.}—The 
promise to return a bicycle rented docs 
not constitute a false pretence, and where 
the prosecutor was not induced and did not 
intend to part with his right of property 
but merely the possession, there is not 
the offence of obtaining an article by 
false pretences. Rex v. Nowe, 8 C. C. C. 
411,36 N. S. It. 531.

36. Registration as Physicians.]—Pro
curing registration as a physician under 
37 Viet. c. 30 (().), by false or fraudulent 
representation. Regina v. College of 
Physicians, 44 U. C. R. 146.

37. Vacant Land Represented as Im
proved.]—The prisoner represented to 
the prosecutor that a lot of land, on which 
he wished to borrow money, had a brick 
house upon it, and thus procured a loan, 
when in fact the land was vacant :—Held, 
that lir was properly convicted. Re
gina v. Huppel, 21 l . C. R. 281.

38. Valuable Security.]—The term 
“ valuable security," used in C. S. C. c. 
92, s. 72, means a valuable security to 
the |x*rson who parts with it on the false 
pretence; and the inducing a person to 
execute a mortgage on his property is 
therefore not obtaining from him a val
uable security within the Act. Regina 
v. Brady, 26 U. C. R. 13.

FALSE RETURNS.

Provinces — ('rim. Code Sec. 365- 
.5.53 (h) — Locality of Crime.}—A 
charge of making and publishing a false 
statement of the affairs of an incorporated 
trading company, under Crim. Code sec. 
365, may be tried either in the province 
where the statement was mailed, or in the 
province where the same was received, 
and the warrant may under Crim. Code 
sec. 554 (l>) be issued in the province in 
which the letter was received, and exe
cuted in the province in which the letter 
was mailed. Regina v. Gillespie, 1 
C. C. C. 551.

See also Corporations.
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FALSE TRADE DESCRIPTION.

1. Evidence.]—The defendants of an 
advertisement in a newspaper described 
certain tea sets as “ quadruple plate,” 
stating that the regular price thereof was 
$12.00 a set, Saturday at $6.00.'' The 
purchaser of one of the sets, before making 
liis purchase, inquired, and was informed, 
by the saleswoman of the defendants, that 
it was one of the tea sets advertised, and 
that the advertisement could be relied 
upon :—Held, (1) that the use of the 
words “ quadruple plate ” in the adver
tisement was an application of false trade 
description, in that the goods could not 
properly be described as such; (2) that 
there was evidence to shew that the ad
vertisement applied to these goods. 
Regina v. T. Eaton Co., 31 O. R. 276.

2. Procedure.]—A prosecution under 
s. 44S of the Criminal Code for selling 
goods to which a false trade description 
is applied must be an indictment. Pro
hibition granted to restrain summary 
proceedings before a magistrate. Re
gina v. T. Eaton Co., 29 O. R. 591.

FINES.
1. Application for Refund of — Code 

Sec. HSU.]—In a statute (Code sec. H80) 
providing that the court may perform a 
judicial act for the benefit of the party 
under certain circumstances, the word 
“ may " is imperative and not discre
tionary. Since the rule is that when a 
statute confers authority to do a judicial 
act in a certain case, when the case arrives 
and its exercise is duly applied for by a 
party interested and having a right to 
make the application it becomes im
perative on those so authorized to exer
cise that authority. Fenson v. New 
Westminster, 5 B. C. R. 624,2 C. C. C. 52.

2. Conviction imposing fine must ad
judge forfeiture, otherwise the omission 
is fatal and a ground for discharging 
prisoner on habeas corpus. Regina v. 
Crowell, 2 C. C. C. 34, 18 C. L. T. 29.

other securities, as the parties interested 
in the penalty are willing to accept in 
lieu of cash. Proctor v. Parker, 3 
C. C. C. 374. 12 Man. L. R. 528.

4. Enforcing Payment of Fines.]—The 
Crown may issue a fi. fa. for the sale of 
lands and goods in order to satisfy a fine

| said to be indebted, and the fine to be a 
debt. Regina v. Desjardins» Canal 
Co., -V» U.C. R. 885.

Lands and goods may be included in 
1 the same writ, and it may be made re- 
j turnable before the expiration of twelve 

months, the Crown not being bound by 
43 (leo. III. c. l. In.

The court or a Judge may at any time 
I interfere, as exercising the powers of the 

court oi exchequer, to restrain undue 
I harshness or haste in the execution of 

such writ, although what is complained 
i of may be strictly authorized. In.

5. Returns of Fines.]—Returns of con
victions and fines for criminal offences 
being governed by 32 & 33 Viet. c. 31, 
s. 76 (I).), and not by the Law Reform 
Act of 1868, are only required to be made 
semi-annually to the general sessions of 
the peace. Clemanh q. t. v. Bemer, 
7 C. L J. 120.

I Semble, that the right to legislate upon 
this subject belongs to Parliament, and 
is not conferred upon the Provincial 
legislatures by the B. N. A. Act, 1867. 
1b.

6. Statute Imposing Fine and also Im- 
risonment — Discretion of Court in 
mpoking Penalty.]—Where a statute

| prescribes as punishment both a fine and 
j imprisonment, by sec. 932 of the Can.

(’run. Code, it is discretionary with the 
j court to inflict either a fine alone or an 

imprisonment alone or both unless the 
statute itself declares a contrary intention 
and expressly overrides the general rule 
contained in sec. 932 of the Code. Re- 

j Gina v. Robidoux, 2 C. C. C. 19.

FISHERIES.

3. Default in Paying — Release From 
Imprisonment.]—Where an imprisonment 
is only for the purpose of enforcing pay
ment of a fine there is nothing unlawful 
or improper in the release of the prisoner 
n consideration of such cheques, notes or

1. Fisheries Act— Dominion LICENSE 
l — Provincial Rights as to Foreshore 
| Limits — Trap Net — R. S. S. 1886, c. 
i 95.]—Defendant was convicted for using 

a trap net for deep sea fish, contrary to 
I s.-s. 7 of sec. 14 of the Fisheries Act
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H. S. C. c. 95:—Held, on appeal—1. 
On the evidence the trap and leader were 
not inside the foreshore limits within the 
proprietary rights of the province, and 
the Dominion Government therefore had 
not jurisdiction to issue licenses or collect 
tees in respect thereof ; sec. 14 of c. 96, 
R. s. c.. 1886, i' ultra vires. 2. The 
Federal Government might charge such 
fees for the purpose of raising general 
revenue, l»y enactment of special legis
lation. 3. The right to regulate fishing 
within local foreshore limits iests with the 
Itominion <lovemment. 4. Trap net 
defined. It. v. Chandler, 6 C. C. C. 308.

2. Fisheries Act — Prosecution for 
Penalty Exceeding $30.]—The defend
ant was convicted before one justice of 
the peace on an information under 55 
Viet. c. 10, s. 10 (().), charging him with 
fishing in a certain stream without the 
permission of the proprietors, and of tak
ing therefrom forty-five fish :—Held, 
that the conviction must be quashed, for 
the penalty fixed for the offence charged 
exceeded $30, and. therefore, under ss. 
25 and 26 of the Act the prosecution should 
have been before a police magistrate or 
two or more justices of the peace, or one 
justice and a fishery overseer. Only one 
offence is created by s. 10, that of fishing 
in prohibited waters, and that offence is 
complete though no fish be taken. Re
gina v. Plows, 26 O. R. 330.

3. Right of Appeal — Crim. Code Sec. 
870.]—'The right of appeal given by s-s. 
6, s. 18, of the Fisheries Act (5 R. S. C. c. 0) 
to the Minister of Marine and Fisheries 
does not take away the general right of 
appeal given by Code sec. 870. Rex v. 
Townsend, 5C. C.C. 143,35 N. 8. R.401.

4. Fisheries Act — Temporarily Domi
ciled — Foreigners.]—A foreigner who 
has not his “ sole or principal residence ” 
in Canada for a limited time, is not tem
porarily domiciled in Canada within the 
meaning of the Fisheries Act. Rex v. 
Townsend, 5C.C.C. 143.35 N.S. R. 401.

5. Particular Offences—Illegal Fish
ing—F isheries Act—Evidence—Com
plaint — Indefiniteness — Conviction 
—Distress—Imprisonment.]—Evidence 
that a person was seen on the river in a 
canoe between ten and eleven o’clock at 
night with the appliances commonly used 
in illegal salmon fishing, is. in the absence

of any explanation of the situation and 
where the charge is not denied on oath, 
sufficient to justify a conviction for illegal 
fishing under the Fisheries Act. A com
plaint charging the accused with having 
>een engaged in illegal fishing in contra

vention of the Fisheries Act is too indefi
nite to support a conviction for illegal 
fishing under the Act. Imprisonment 
may be adjudged under the Act for 
default in payment of a penalty imposed 
without awarding a distress. Rex v. 
Fraser, Ex. p. Dixon, Ex p. Lennon, 
36 N.B. Reps. 109.

FIRE ARMS.

Prisoner Testifying.]—On appeal to the 
divisional court, a conviction for unlaw
fully and maliciously pointing a loaded 
firearm at a person, was quashed on an 
objection taken for the first time, that the 
defendant who was called as a witness at 
the trial, was not a competent or compell
able witness. Regina v. Hart, 20 O. R. 
611, followed. Regina v. Becker, 20 
O. R. 676.

See also Assault.

FORCIBLE ENTRY.

1. Evidence of Title in Defendant.]—
I On an indictment for forcible entry and 

detainer of land, evidence of title in de- 
1 fendant is not admissible. Regina v.
I Cokely, 13 U. C. R. 521.

2. Inquisition.]—An inquisition for a 
forcible entry, taken under 6 Hen. VIII. 

i c. 9, must shew what estate the party 
expelled had in the premises, or the in
quisition will be quashed, and restitution 
awarded. The inquisition is also bad 
if it appear to the court that the defendant 
had no notice, or that any of the jury 
had not lands or tenements to the value 
of 40s., or that the party complaining 
wras sworn ns a witness. Mitchel v. 
Thompson, Rex v. McKrbavy, 5 U.C.R. 
620, 625.

3. Probability of Employment of Force
— Restitution.)—Defendants, employees 
of the Great Western R. W. Co., in obe-
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dience to orders from I hr roiiiptuiy, xxent 
upon the I-mil in «|iieslion, I lion in |mis- 
session of the Htraftord and Huron II. W. 
Co., ami occupied hy its employee*. 
No actual forro wan used. Imt tin* latlor 
had good reason to apprehend that 
hiillirirnl force Would hr used to coni|N‘l 
thrm to Iravr. and tliry left accordingly : 
—Held, that thin was a forrihlo entry 
within the statutes relating thereto. 
Thr .ludgr at thr trial having granted 
a writ ot restitution :—Held, that such 
writ is m thr discretion of the presiding 
•bulge, xvliicli had hern properly exercised 
here. Kkuina v. Smith, Id V. ('. li. 2(M).

I. Restitution.I—The eourt refuseil a 
writ of restitution after a eonvietion of 
forcible entry and detainer, where tile 
premises were a Crown reserve, the lease 
of which had expiml. Kkx x. Jackson 
Oka. U. C. R. AO.

f>. The defendants applied for a delay 
in order to give evidence of title, hut on 
the prosecutor consenting to xvaive resti
tution in the event of conviction, they 
were coni|iellnl to go to trial, and Were 
convicted. A writ of restitution xvas 
afterxvards refused; though senthh*. that 
it xvould in any ease have hern iinpro|»er 
to delay the trial for the reiumn urges I. 
KKUINA X CoNNOH, 2 I*. K I l1'

Sr . also, that xvhere the prosecutor 
has hern examined as a witness, restitu
tion should not Ik* gran toil. In.

tl. The defendant having heen con
victed at the i|iiarter sessions on an in
diet ment for forcible entry, was fined, 
but the case xxas removed lien1 by cer
tiorari :—Held, that it xvas in the dis
cret ion of this court either to grant or 
refuse the writ; and under the circum
stances it was refuseil. Kkuina v. 
W'lUllTMAN, 21) l . C. It. 211.

7. Trespass on Lands — ('him. (’ode 
8. A trespasser upon lands in the
occupation of another, although lie enters 
in a manner likely to cause a breach of 
the |»cacc and with force sullicient to 
overcome resistance, cannot he convicted 
of a forcible entry under see. Hi) of the 
('rim. ('isle, where the entry was made 
for the sole purpose of seizing and taking 
goods and there was no intent to take 
|M>sscssion of the land or to oust the per
son in |Hwsession or to interfere with his 
actual occupation of it. Kussell on

Crimes (llh ed.), vol. I, p. 127, followed. 
Sect ion Si) of the ('isle was not intended 
to make any change in the former law 
as to forcible entry or to create any new 
offence 1 i 1 •. 1 s \ \ PiM . 12 Man. L. It. 
314.

S. Trespass — Intknt to Takk Vok- 
mkshion — Cook Ski . SU.I—Forcible en
tering upon land xvilhin the meaning of 
1 h«- « 11n1111.il < ’-ode see. 811, i> not merely 
going upon the land or trespassing upon 
it, but there must accompany the act of 
going upon the land some intent to take 
possession of the land itself, and deprive 
the possessor of it; such an interference 
xxith tin* possession as trespassing upon 
it for the pur|>osc of taking away chattels 
is not an “entering” xvilhin the Code. 
K. v. Vikk. 2 C. ( C :tl I. 12 Man. I. It.
:h 1.

FORFEITURE.

Of Money Penalty — Conviition In
valid kou Omiitinu.)—l pon a summary 
conviction for an aggraxateil assault in 
luldition to imprisonment at hard labour, 
a line of $f) was ini|M>sed " to lie paid and 
applied according to law ”, it was held 
that the xvonls of adjudication respecting 
the money |H-nalty should have liecn 

i “ shall forfeit and pay ” and for such 
omission tin» prisoner xvas dis» d 
from custody. Kkuina v. Muhtiikms, 
.1 C. C. C. fklti, 20 Ui-e. N. ‘MW.

FORGERY.

1. Agreement to Sell — Foiim ok In
dict mini ! Indictment for offering, Ac . 
the following instrument knowing it to 
lie forgnl :—“ |,J. II., do agree to W. C.. 
of W., tin* full rite and privih'ge of all 
the white oak and elm and hickory lying 
and standing on lot 20, south part, on the 
3rd concession Vlymp. for the sum of 
$01), now paid to II. by ('., the receipt 
whereof is here by me acknowledged.” 
The jury having convicted the prisoner :— 
Held, upon a ease reserved—I. That the 
instrument forged being set out in haec 
verba in the indictment, the description 
of its legal character would be surplusage, 
and was unnecessary; 2. That uniter s. 21) 
C. S. (’. c. PI), it is not necessary to allege

4
2
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an intent to defraud an indict incut for 1 
forgery ; 3. That the averment of the 
offence living contra forman statuti was 
immaterial, (the objection being that 
there was nothing m the indictment, 
which contained this averment, to shew 
that the offence wan against an) statute)
•I. That the instrument might lie const rued 
as an agreement or contract to sell the I 
timber, or a receipt for the payment of 
money, and in either case came within 
Viet. 22 c. H4; and the conviction was 
sustained. Ukuina v. Caiihon, I I ('. I*, 
aou.

2. Alteration of Indorsed Note.j—A
promissory note had lieen drawn by the 
prisoner, payable two months after date 
to the order of one S.. and afterwards 
indorsml by said S., and the prisoner 
tlieii altered tlie note from two i" three 
months, and discounted it at bank. It 
was objected that the forgery or uttering 
if any, was a forgery of or the uttering 
of a forged indorsement (the note having 
been made by himself), and that there 
was no legal evidence of an intent to 
defraud :—Held, that the altering the 
note while in his possession after it was 
indorsed was a forgery of a note, and not 
of an indorsement; and that the Passing 
of the note to the third party, who was 
thereby defrauded, was sufficient evi
dence of an intent to defraud. ItKfllNA 
v. ('HAW, 7 (\ l\ 2ffff.

.'{. Assessment Roll.)—An indictment 
will not lie for the forging or altering the 
assessment roll for a township deposited 
with the clerk. Ukuina v. Viikhton, 
21 V. ('. It. st*.

4. Bank Note — Ai.tkhation ok Do
minion Notk.|— Held, that the alteration 
of a $2 Dominion note to one of the de
nomination of $20. such alteration con
sisting in the addition of a cypher after 
the figure two, wherever that figure «*• 
current in the margin of the note, was 
forgery and that the prisoner was rightly 
convicted therefor. Ukuina v. Haii.,
7 0. It. 228.

5. Bank Note — What Amounts to.}— 
Forging or uttering in this province a 
writing purporting to be a bank note 
issued by a banking company in the state 
of Maine amounts to the crime of forgery, 
though it is not proved that the company

had power bv its charter to issue notes 
of that description. Ukuina v. Known,
:t au. U, v it. u

ti. Bank Note.)—A forged paper pur
porting to be a bank note, is a promis
sory note within 10 A- 11 \ id. c. 0, even 
though there is no such bank as that 
named. Ukuina v. McDonai.p, 12 V.
< . It Mff.

7. Bank Note — I'ohhkmhion or —- 
Him 130-480 Codi
prises the offence of taking possession of 
a counterfeit token of value; where a 
document is a forged bank note within 
the meaning of see. IffO it may also be a 
counterfeit token of value. The taking 
|N)ssession of it may have been made 
mnishable under sec. ISO and yet the 
laving of it in possession may also be an 

offence under sec. IffO. It. v. Trrrv, 
1» ('. CM*. 430.

8 Alteration of Dominion Note — .'ll 
Vie., eh Iff (D ) ffj-ffff \ ie (D.). Hi. If». 
Hkc. 10.|—-Hold, that the alteration of a 

Dominion note to one of the denomin
ation of $20. such alteration consisting 
in the addition of a cypher after the ligure 
2, wherever that ligure occurred in the 
margin of the note, was forgery, and that 
the prisoner was rightly com i< led there
for. Ukuina v. Haii., 7 (>. K. 228.

ft. Conviction for Uttering a Forged 
Order for Payment of Money — Mvipknck 
in Support ok Conviction run Vttkiuno 
a Fohukp Ciikqvk — Kxthaiution — 
Triai, pou Otiikk Okkkncks.J— Defend
ant was found guily on the first and third 
counts of an indictment, the last count of 
which charged him with uttering a forged

order for the payment of money.M 
The evidence was. that the defendant 
forged the name of W. McK. on the back 
of a che«|iie drawn payable to W. Mc. I*', 
or order and obtained the proceeds, 
which he appropriated to his own use :— 
Held, that the eheuue, when indorsed, 
became an “ order for the payment of 
money " to anv one who should present 
it, and that tlie conviction on tlic last 

! count was sustained by the evidence. 
McDonald, ('. J., and Went herbe, J., 
dissenting. The first count of the in
dictment charged the defendant with 
uttering a forged cheque —Held, that 

• the ('«Mint was not sustained by pnsif of 
1 forgery of the indorsement, ami that the
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conviction on this count must lie set aside.
A question having been ruised at the 
trial, by demurrer, as to the power of 
the court t<> try or convict the defendant 
for another offence than that for which 
he was extradited, and having been de- , 
cided by the presiding Judge against the 
defendant :—field, that it was too late 
to raise the question, by case reserved 
for the full court. Queen v. Cunning- j 
■am, 6 R AG ............... I

On appeal to the Supreme Court of 
Canada :—Held, per Fournier, Henry, 
and Taichereau, Jj., (Ritchie, C. J., and 
Strong, J.. dissenting), that evidence of 
the uttering of a forged indorsement of 
a negotiable cheque or order is insufficient 
to sustain a conviction on a count of an 
indictment charging the uttering of a 
forged cheque or order. On the second 
Question reserved, which was “ whether 
the evidence on the part of the Crown is 
sufficient to sustain a conviction on the 
first and third counts of the indictment, 
or on either of those counts," the judg
ment of the court below should be re
served and the prisoner ordered to be 
discharged. l*er Ititchie, C. J.,—The 
question raised by the demurrer was not 
properly before the court on appeal, 
the court below having been unanimous 
with respect to it. Per Strong, J..—The 
court below rightly held, on the authority 
of R. v. Faderman, Den. ('. C. 572, that 
the question raised by the demurrer, 
overruling it at the trial. Moreover 
there was nothing in the law under which 
the prisoner was extradited to prevent 
the court from trying him for any offence 
for which he was, according to the law 
of the Dominion, justifiable before it. 
Appeal allowed. Queen v. Cunning
ham, 16th March, 1885, (’as. Digest, 107.

10. Corroboration.]—The defendant was 
convicted of uttering, with knowledge 
that it was a forgery, the indorsement 
of the name “ Taylor Brothers " upon a 
promissory note, which had been dis- 
counted by a bank, but given uid 
destroyed before maturity, upon security 
being furnished to the bank. The manager 
of the hank and the business partner of 
the defendant gave evidence of the for
gery, and the three members of the firm 
of Taylor Brothers were also called as 
witnesses, and denied having indorsed 
the note, or having any knowledge of it : 
—Held, that the members of the firm of 
Taylor Brothers were not persons inter

ested or supposed to be interested in 
respect of the indorsement, w'ithin the 
meaning of R. 8. C. <•. 171, 1. 218, and 
their evidence therefore was sufficient, 
to corroborate that of the other witnesses. 
Regina v. Selby, 16 O. R. 255.

11. Corroboration.)—Semble, that on 
the evidence stated in the report, the 
testimony of the prosecutor, whose name 
had been forged to a note, was sufficiently 
corroborated. Regina v. McDonald, 31 

1 C. R. 887.

12. Prisoner was indicted for forging 
an order for the delivery of g<Mids. The 
only witnesses examined were the person 
whose name was forged, and the person 
to whom thr order was addressed, and who 
delivered the goods thereon; and there 
was no corroborative testimony :—Held, 
(under It) All Viet. c. 9, s. 21), not suffi
cient evidence. Regina v. Giles, 6 
C. P. 84.

13. Corroboration.)—On the trial of an 
indictment for uttering a forged note 
evidence was given by a person who had 
no interest therein of the note being 
forged. The wife of the person on whose 
behalf the note was received, and who, 
when receiving it, was in attendance in 
her husband’s shop as his agent, proved 
the uttering. Per MacMahon, J., the 
note having proved to be forged by a 
person having no interest, the question 
as to corroboration of the wife's evidence 
on the ground of interest, did not arise 
under s. 218 of the Criminal Procedure 
Act, It. S. (’. c. 174. Per Rose, J.. the 
wife had no interest in the forged aocu- 
ment; her interest, if any, was to prove 
its genuineness; but in any event there 
was abundant evidence of corroboration. 
Regina v. Rhodes, 22 O. R. 480.

14. Where on a charge of forgery, in 
addition to evidence of one witness that 
the forged documents were written by 
accused, it was also proved by the same 
witness that certain names in a book 
written by the same hand as the forged 
documents, were in the handwriting of 
the accused :—Held, that this was not 
sufficient corroboration under s. 684 of 
the Criminal Code, 1892. Regina v. 
McBride, 26 O. R. 639.

15. Corroboration — Code Sec. 423- 
684.]—It is not a corroboration in a
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41 material particular. .implicating the ac
cused ”, on a charge of forgery, that the 
witness who gave evidence as to the 
alleged forged signatures having been 
written by the accused, should also give 
evidence of certain other signatures written 
in a book, identifying such latter signa
tures as also having been written by the 
accused. It. v. McBride, 2 C. C. C. 544- 
95 0 R 699

1(1. Corroborative Evidence.|—The pris
oner was charged in the first count with 
forging the name of a superintendent of 
the N. VV. M. Police to a requisition for 
transport, and in the second, with utter
ing the same knowing it to be forged :— 
Held, that the superintendent was not 
“ a person interested, or supposed to In* 
interested," within the meaning of the 
Criminal Procedure Act, R. S. C. <•. 174, 
s. 218, and that therefore, his evidence 
did not require corroboration. The Queen 
v. Farrell, 1 Terr. L. R. 166.

17. Definition.)—Forgery is the falsely 
making or altering a document to the 
prejudice of another, by making it appear 
as the document of that person. A 
simple lie reduced to writing, is not 
necessarily a forgery. Consequently 
where a bank clerk made certain false 
entries in tin- bank book tder his con
trol, for the purpose of enabling him to 
obtain money of the bank improperly :— 
Held, that he was not guilty of forgery. 
Begin\ v. Blackstone, 10 Man. L. R.296.

IK. Evidence of Other Forgeries.]—
The prisoner was indicted along with NY., 
the first count charging NY. with forging 
a circular note of tne National Bank of 
Scotland; and the second with uttering 
it knowing it to be forged. The prisoner 
was charged as an accessory before the 
fact. Evidence was admitted shewing 
that two persons named K. and II. had 
been tried and convicted in Montreal 
of uttering similar forged circular notes, 
printed from the same plate as those 
uttered by \\.; that tin- prisoner was In 
Montreal with F., they having arrived 
and registered their names together at 
the same hotel and occupied adjoining 
rooms : that after F. and II. had been 
convicted on one charge, they admitted 
their guilt on several others; and that a 
number of these circular notes were found 
on F. and II.. which were produced at 
the trial of the prisoner. Before the evi
dence was tendered, it was proved that

the prisoner was in company with NY.. 
who was proved to have uttered similar 
notes. Evidence was also admitted shew
ing that a large number of the notes were 
found concealed at a place near where the 
prisoner had been seen, and were con
cealed, as was alleged by him, after NY. 
had lieen arrested :—Held, that the evi
dence was properly received in proof of 
the guilty knowledge of the prisoner. 
Regina v. Bent, It) <>. R. 557.

If). Extradition — Alteration of Ac
counts — Ashburton Treaty — Em
bezzlement — Forgery.)—The prisoner 
vu a clerk in the employ "i the mayor 
and common council of the city of Newark, 
(in the state of New Jersey, U. S. A.), 
a portion of his duties being to receive 
payment of taxes payable to the city; 
and on the 18th of Nevemlier, 1881, a 
sum of S562.32, for taxes, etc., due upon 
certain lands in that city, was paid to 
him—such sum being included with other 
taxes in a check of the party assessed for 
$4,()!)4. The $562.32 was composed of 
three items : costs $7.70. interest $72.08, 
and taxes $482.54—each of which re
quired to be entered in a separate column 
of the cash book belonging to the office 
of the comptroller. The gross sum, 
(1562.32), had apparently been entered 
first in the column headed “ Totals ”, 
and subsequently in making the separate 
entries the sum of $482.54 was entered 
as $282.54, and the figure ”3” in the 
total column substituted; the difference 
$200, Ix'ing abstracted by the prisoner 
from moneys paid to him on that day :— 
Held, nor Spragge, ('. J. <>., and Halt, J. 
that this act amounted to the crime of 
forgery, and, as such, rendered the prisoner 
liable to extradition. Per Burton and 
Patterson, JJ. A., that such alteration was 
not forgery, though the act amounted 
to one of emliezzlement, and therefore 
that the prisoner was entitled to lie dis
charged. embezzlement not being one 
of the offences for which a party was at 
the time liable to be extradited under 
the Ashburton Treaty. In re Hall, 
8 A. B. 31.

20. Extradition — Ashburton Treaty 
— Forgery.)—The prisoner was a clerk 
in the office of the comptroller of the city 
of Newark, New Jersey, V. S. A., his duty 
l>eing to make proper entries of moneys 
received for taxes in the official books of 
the comptroller provided for that purpose.
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Having received a miiii of money for I 
taxe*, he entered the correct amount at 
first, and then enising the true figures 
lie inserted a less sum. with intent to 
benefit himself by the abstraction of the 
difference between the two, and to de
ceive the comptroller and the munici
pality :—Held, that the offence was for
gery, and that the prisoner had been 
properly committed for extradition. It 
is not necessary to constitute the crime 
of forgery that another's right shall have 
been actually prejudiced, the possibility 
"i prejudice 1.. another sufficient; 
and if publication be necessary, the books 
in question being of a public character, 
the forged entry in them must be regarded 
as having been published as sis in as made. 
Semble, per Proudfoot, it is not necessary 
for the purpose of extradition that the 
crime charged should have been such an 
act as would have constituted that crime 
at the date of the Ashburton treaty.
It is sufficient if it constituted the crime 
in question at tin- date "f it- alleged com
mission. 8. ('., 3 O. It. 331, Ch. 1).

21. Extradition — Forgery — Evi
dence.}—A cargo of oats was received 
at an elevator for the S. Co., of which the 
prisoner was a member, and also secretary 
and financial manager with power to sign 
notes, etc. On the day of their receipt 
a clerk of the S. Co., who was authorized 
so to do, prisoner having nothing to do 
with the buying and selling of the grain, 
signed an order for the delivery of 19,HN(i 
bushels of oats to a railway company, 
consigned to the S. Co’s, agents in New 
York, on whom two drafts were drawn 
by the 8. Co., signed by the prisoner, 
which were accepted and paid. Ware
house receipts transferable by endorse
ment were given to the 8. Co. for these 
oats, though after the delivery thereof 
to the railway company, and were allowed 
to remain with the S. Co., without any 
demand 1 icing made for their cancellation. 
Subsequently, the prisoner, in the name ! 
of the S. Co., discounted two promissory i 
notes at a bank, and endorsed the ware- 
house receipts as security for the payment 1 
thereof, the notes containing a statement 1 
that tile receipts were pledged as such 
security with authority to sell, etc., ; 
in default of payment :—Held, in extra- 1 
dit ion proceedings, that the endorsement 
to the bank of the receipts did not con
stitute forgery. In re Sherman, 19 j 
O. R. Sift.

22. Extradition — Evidence — Hill 
of Exchange.}—Where the person in 
whose name a bill of exchange was drawn 
was a fictitious person, and the prisoner 
falsely represented suen fictitious person 
to be a real person in the employment 
of the person on whom the bill was drawn, 
and that he had authority to draw upon 
them for the amount <>i" the bill, and tin 
bill was drawn with intent to defraud, 
and persons were by these means de
frauded, there is evidence that the bills 
were false documents, and the prisoner 
had been guilty of forgery for which he 
could be extradited. He M. H. Lazier, 
3 C. C. C. lt>7, 301). R. 419, 20 A. R. 200.

23. Extradition — Forgery — Rejec
tion of Evidence.)—I', was the super
intendent of the Klocksley Almshouse, 
situated in and supported by the city.of 
Philadelphia, V. S. Parties supplying 
provisions, etc., for the use of the charity 
were paid by warrants duly prepared and 
signet! by the proper officers thereof. 
Three such warrants for the payment of 
certain persons or firms were in the hands 
of 8., the secretary of the almshouse, 
to be delivered to them on their respective
ly signing the stub or counterfoil of the 
warrants. 1\, who was well known to 
the secretary, applied to him for those 
warrants, stating that he had authority 
from the several parties to sign for them, 
which he did accordingly, and \V. handed 
over i" him the warrants, which were 
subsequently cashed at the office of the 
city treasurer. P. having fled to this 
province, an application was made for his 
extradition before the Judge of the county 
court of Wentworth, when expert evidence 
was adduced proving that according to 
the statute law of Pennyslvania, as also 
at common law as there interpreted, these 
facts constituted the crime of forgery :— 
Held, on appeal, per Spragge, J. (>., 
and Patterson, J. A., (affirming the judg
ment of the Queen's bench division, 1
< >. It. 886), that tiie act amounted t « » 
the crime of forgery, and so rendered P. 
liable to be extradited. Per Burton, 
J. A., and Ferguson, J., that in the ab
sence of any suspicion of any complicity 
of W. in the fraud, the facts would not 
have made out the crime of forgery; but 
as the evidence afforded ground to infer 
that W. and P. were in collusion, and had 
combined together for the purpose of 
committing the fraud by means of the 
false documents, and was therefore
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sufficient to warrant the commit till of V. 
for the crime of forgery at common law, 
the order for his committal for extra
dition should l»e affirmed. Per Sprugge,
V. J. O., the forgery which is the subject 
of the treaty, cannot be confined to the 
statutory felony of forgery. Patterson,
J. A., remarks upon the general right of 
a person charged liefore a magistrate with 
an indictable offence to call witnesses for 
his defence and of a person whose extra
dition is demanded to shew by evidence 
that what he is charged with is not an 
extradition crime :—Semble, that the 
evidence here offered as stated below, 
was not properly rejected. In kk Phipps,
8 A. R. 7T.

24. Extradition — Forged Document 
— Code Sec. 416-423.)—1. To support a 
commitment for extradition on a charge 
of forgery in regard to certain admission 
tickets, proper legal evidence of the 
truth of the charge must be given, and a 
prima facie case is not shown w here neither 
a genuine or one of the alleged forged 
tickets is produced or identified or its 
non-production legally explained. 2. In 
a prosecution for forgery, the initial step 
is the production of the forged document, 
unless it has been lost or destroyed.
It. v. Harsh a, (No. 1) 10 (’. ('. 433.

25. Extradition — Public Book — 
Evidence— Alteration — Forgery — 
Extradition Act, 1*77, 45 Vic. Ch. 25. 
D.)—The prisoner, who was collector of 
the county of Middlesex, in the State of 
New Jersey, kept a book in which to enter 
the payment and receipts of all moneys 
received by him as such collector, and 
which was the principal book of account 
kept by him. The book was purchased 
with the money of the county, and was 
kept in the collector’s office, and was left 
by him at the close of his term of offi<e; 
it was by statute open to the inspection 
of those interested in it, and contained 
the certificate of the county auditors as to 
the correctness of the matters therein 
contained :—Held, that the book was 
the public property of the county, and 
not the private property of the prisoner. 
After the book had been examined by 
the proper auditors as to the amounts 
received and paid out by and through the 
prisoner as such collector, and a certificate ! 
of the same made by them, the prisoner, 
who was a defaulter with intent to cover 
up his defalcation, altered the book by '

making certain false entries therein of 
moneys received and paid out, and chang
ing the additions to correspond. Some 
of these entries were by the prisoner 
himself, and others by his clerk under 
his direction, but the clerk on finding that 
such entries w ere false changed them back. 
—Held, that this constituted forgery at 
common law, as well as under our statute 
32-33 Viet. ch. IV, l>. :—Held, also, that 
under the Extradition Act ni 1S77, 40 
Viet. ch. 25, D., it is essential that the 
offence charged should be such as if com
mitted hete would be an offence against 
the laws of this country. The offence, 
however, was also proved to be forgery 
by the laws of New Jersey. In he Jar- 
hard, 4 O. It. 205.

20. Extradition — Vttkhing Forged 
Document — Foreign Law — Neces
sity to Prove.)—A cheque having a fic
titious signature, which was cashed by 
the payee in another bank from that on 
which it was drawn, and in which a fic
titious account hail been opened in pur
suance of a fraudulent conspiracy between 
the prisoner and his brother was held 
to be a false document within sec. 421.

I of the ('rim. Code, as well as at common 
law; and that the evidence disclosing the 
crime of uttering such document, justified 
the committal of the prisoner as having 
committed an extradition offence. In 

i re Murphy, 2 (’. ('. C. 562, 26 (>. It. 163.

27. Fictitious Note Found by Prisoner.) 
—Defendant was convicted at the quarter 
sessions on an indictment for uttering 
a promissory note purporting to be made 
by one F., for £4 10s., with intent to 

j defraud, knowing it to be forged. It 
appeared that some boys had been amus
ing themselves with writing promissory 
notes and imitating persons’ signatures, 
and among them was one with F’s. name. 
The papers were put into the fire, but this 
note was carried up the chimney by the 
draught and fell into the street, where it 
was picked up by defendant. A person 
who was with him at the time, said that 
he thought it was not genuine, and ad
vised him to destroy it; but defendant 
kept it, and afterwards passed it off, 
telling the person who took it that it was 
good :—Held, that defendant was guilty 
of a felonious uttering, but the conviction 
was quashed, for the indictment was 
defective in not stating expressly that 
the note was forged, or that the defendant
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ut terni it as true; and that the case should 
not have been tried at the quarter ses
sions. Regina v. Dunlop, 15 U. C. It.
IIS

28. Forging Endorsee’s Name to Prom
issory Note . . No Maker’s Name Thereto 
at the Time — 32 33 Vic. Ch. 19 (I).)] :
—W., a division court bailiff, had an 
execution against the prisoner and H. M., 
and to settle same they arranged to give 
a note made by X. ML and endorsed by 
A.D.M. W. then drew up the note in ques
tion, which was payable to the order of 
A. I). M.. and which he handed to the 
prisoner, who took it away to obtain 
as he said, \. I>. M's. endorsement, re
turning shortly afterwards with the name 
A. I). M. endorsed thereon. He then 
handed the note to A. M. who signed his 
name as maker, and handed it to W., 
who took it away with him. The en
dorsement was n forgery. 'The prisoner 
was indicted for forging the endorsement 
on a promissory note, and convicted :— 
Held, following Regina v. Butterwick, 
2 M. & Rob. I9ti, Regina v. Mopsey, II 
Cox, 11». and Regina \ Harper, 7 Q. B. 1 • 
78, that the conviction could not be 
sustained on the indictment us framed. 
The instrument by reason of the maker's 
name not being signed to it at the time 
of the forgery, was not a promissory note; 
and neither could the conviction lie sus
tained on the count for uttering, as after 
it was signed by A. M. it Was never in the 
prisoner’s possession, but was delivered 
by A. M. to witness. Per Cameron, C. J., 
as to the meaning of sec. 45 of 32 A' 33 
Vic. cli. 19 (I).). that possibly a conviction 
could lie hail under it, unless it only ex
tended to perjury by making a copy of 
some existing document or tiling written 
or printed or otherwise capable of being 
reiui, for the purpose of fraud, ami not 
to the forgery of a name on a paper written 
pro|>erly as an original pajier, and not as 
a copy. Regina v. XcFke, 13 O. R. 8.

29. Incomplete Note — Payee’s Name 
in Blank.)-—Where, in an instrument in 
the form of a promissory note, a blank 
is left for the payee's name, it is not a 
complete note so as to support a coni letton 
for tlie forgery thereof, or for the forgery 
of an indorsement thereon; nor is it a 
document, writing, or instrument within 
es. lit, 17, or 50 ol R.C. 8.c. 165. Semble, 
a conviction might have been sustained 
on an indictment for forgery at common 
law. Regina v. (’oumack, 21 O. R. 213.

30. Letter of Introduction — Vhing to 
Prejudice — Engagement to Marry.)— 
The prisoner had presented a letter of 
introduction to a young lady in the em
ployment of a company which letter pur- 
ixirted to be from the vice-president of 
tile company, and in which letter tin- 
prisoner was given a false name. On the 
faith of this, the young lady allowed ac
cused to pay his addresses to her, and 
became engaged to marry him, though 
he hud already a wife. It was held that 
though there was no evidence that the 
irisoner had written the letter himself 
le must be taken to have been aware of 
the intent with which it was drawn, and 
the letter had l>cen presentod to her with 
tin- intent that she Mould believe and act 
upon it as genuine to her prejudice. 
Re Aheel, SC. C. C. 189. 7 O. L. R. 327.

31. Omission of Allegation Charging 
Knowledge — Signing ok Promissory 
Note by Procuration Without Au
thority.)—In the crime of uttering a 
forged instrument. the knowledge by the 
utterer that the instrument uttered was 
forged and hud lieen made with intent 
to defraud, is an essential element, ami 
where a count did not allege that the 
defendants made use of or uttered a 
promissory note made ami signed in the 
name of another, knowing it to have been 
made and signed by procuration without 
lawful authority or excuse, and with 
intent to defraud, one of the vital cle- 
mente of forgery has been omitted and 
the count is therefore null and void. 
Regina v. Weir, 3 (’. C. (’. 499, Q. R. 9. 
tj. It. 253.

32. One of Several Signatures.)—A joint 
and several bond was executed by the 
irisoner under an assumed name for a 
raudulent purpose. There waa no proof 

whether the other signatures had been 
forged or not :—Held, that an indictment 
that the prisoner hail forget! the bond 
was sustained. Regina v. Deegan, ti 
Man. L. It. 81.

33. Order for Payment of Money.)—
" Mr. W., please let the bearer, W. T., 
have the amount of $10. and you will 
oblige me. It. It. Mitchell ” :—Held, on 
an indictment for forgery, to an order 

I for the payment of money, not a mere 
I request. Regina v. Tuke, 17 U. C. R. 
I 296.
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34. Mr. McK., Sir.—Would you In* 
good enough as for to let me have the loan 
of $10 for one week or ho, and send it by 
the Itearer immediately, and much oblige 
your most humble servant. 1. Almiras. 
I*. IV :—Held, not an order for the pay
ment of money, but a mere request. 
Rkuixa v. Reopelle, '20 V. C. R. 260.

35. “ 13.50. Carick. April 10th, 1H03. 
J. McL., tailor.—1*1 ease give Mr. A. S. 
to the amount of $3.50, and by so doing 
you will oblige me ” :—Held, fin order 
for the payment of money, ami not a 
mere request. Regina v. Steele. 13 
C. 1». 610.

36. A writing not addressed to any one 
may be an order for the payment of money 
if it Ik* shewn by evidence for whom it 
was intended, in this ease the order 
was for $15, in favour of “ bearer or R. 
R.,” and purported to lie signed by one 
B. The prisoner in person presented 
it to M representing himself t<» lie the 
payee, and a creditor of B. :—Held, tliat 
it might fairly Ik* inferred to have Ikhmi 
intended for M.; and a conviction for for
gery was sustained. Regina v. Parker, 
15 C. I\ 15.

37. Preliminary Inquiry — Signature 
of Accused to Statement — Evidence 
at Trial — Code Sec, 561.|—At 
the preliminary imiuiry, the magistrate 
asked the prisoner the statutory question 
in reply to which he stated “ I have 
nothing to say M whereon the magistrate 
asked him to sign the statement. At the 
trial the Crown tendered the signature 
as evidence against him. :—Held, that 
the signature so obtained might Ik* put 
in evidence. R. v. Holden, 10 C. C. C. 
278.

38. Quarter Sessions.)—The quarter ses
sions has no jurisdiction to try the offence 
of forgerv. Regina v. McDonald, 31 
V. C. R. 337.

39. Speedy Trial.)—A prisoner charged 
with the crime of forgery cannot Ik* 
brought up before a .bulge of the court 
of Queen's liench under the Speedy Trials 
Act. Regina v. Scott, 3 Man. L. R. 448.

40. Telegram.)—The prisoner, at Wood- 
stock, with intent to defraud,wrote out a 
telegraph message purporting to Ik* sent 
by oneC. at Hamilton, to McK. at Wood-

stiK-k, authorizing McK. to furnish the 
prisoner with funds, which was delivered 
to McK.. ami upon the faith of it McK. 
indorses! a draft for $85 drawn by the 
prisoner on C\, on which the prisoner 
obtained the money :—Held, that the 
prisoner was guilty of forgery. Regina 
v. Stewart, 25 C. P. 440.

41. Trade Mark Evidence — Code 
448.)—In order to convict under Code 
sec. 448 it is not necessary to prove the 
resemblance to trade mark forged is such 
as would deceive persons who would see 
the two marks placed side by side, and 
it is also not necessary to prove any 
person had been actually deceived. Rb- 
«.in \ v. Av mien, I C. C. C. 68.

42. Uttering Forged Notes.)—The de
fendants laid an information charging 
that the plaintiff “ came to my house and 
sold me a promissory note for the amount 
of ninety dollars, purporting to be made 
against .1. M. in favour of T. A., and 1 
tind out the said note to be a forgerv.” 
Upon this a warrant was issued reciting 
the offence in like terms. The plaintiff 
was tried for forging and uttering the 
note, and was acquitted :—Held, tliat the 
information sufficiently imported that 
the plaintitT had uttered the forged note, 
knowing it to be forged, to give the magis
trate jurisdiction, and therefore the war
rant was not void, and an action of tres
pass was not maintainable against the 
defendant, even upon evidence of his 
interference with the arrest. Semble, 
that if the offence were not sufficiently 
laid in the information to give the magis
trate jurisdiction, and the warrant were 
void, an action for malicious prosecution 
would nevertheless In-. Anderson v. 
Wilson, 25 <). R. 91.

FOREIGN AGGRESSION.

1. Acquittal as Foreign Citizen — Sub
sequent Prosecution ah British Sub- 
JECT.j—The prisoner being indieted under 
('. S. U.C.c. 98, and charged as a citizen of 
the United States, was acquitted on 

, proving himself to be a British subject. 
He was then indicted as a subject of Her 
Majesty, and pleaded autrefois acquit :— 
Held, that the plea was not proved, for 
t liât by ihf itatute the offence in the 
case of a foreigner and a subject is sub-
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stuntially different, the evidence, irre
spective of national status, which would 
convict a foreigner, being sufficient as | 
against a subject ; and the prisoner, there
fore was not in legal peril on the first 
indictment. Regina v. McGrath, 26 
U. C. K. 385.

2. Proof of Citizenship — Admissions.] 
—The prisoner, having been indicted ! 
under C. S. V. ('. v. 98 (3 Viet. c. 12), as ' 
a citizen of the United States, was con- ■ 
victed of having as such joined himself to 
divers other evil disposed persons, and I 
having been unlawfully and feloniously 1 
in arms against the Queen within Upper 
Canada, with intent to levy war against 
Her Majesty. It was shewn that 
the prisoner had said he was an American 
citizen, and had been in the American 
army, and there was no evidence offered 
to contradict this : — Held, evidence 
against the prisoner, as his own admis
sions and declaration of the country to 
which he belonged :—Held, also, that 
the evidence, set out in the re|>ort, was 
sufficient to prove the offence charged. 
The Imperial statute 11 «V 12 Viet. e. 12, 
does not ovei 1 ide -> Virt. <•. 12, of this 
Province, for the latter is re-enacted by 
the consolidation of the statutes, which 
took place in 1859. Regina v. Si.avin, 
17 C. P. 205.

3. Proof of Citizenship — Carrying 
Arms.}—The prisoner was convicted under 
C. S. U. C. c. 98, containing three counts, 
each charging him as a citizen of the 
United States. The first count alleged 
that he entered Upper Canada with intent 
to levy war against Her Majesty; the 
second flint he was in arms within Upper 
Canada, with the same intent ; the third, 
that he committed an act of hostility 
therein, by assaulting certain of Her 
Majesty’s subjects, with the same intent. 
The prisoner's own statement, on which 
the (Town rested was that he was bom in 
Ireland, and was a citizen of the United 
States. It was objected that the duty 
of allegiance attaching from his birth 
continued, and he therefore was not shewn 
to be a citizen of the United States 
but, held, that though his duty as a sub
ject remained, he might become liable 
as a citizen of the United States by being 
naturalized, of which his own declaration 
was evidence :—Held, also, upon the tes
timony set out in the case, that there was 
evidence against the prisoner of the acts

charged :—Held, also, that even if he 
carried no arms, on which the evidence 
was not uniform, yet being joined with 
and part of an armed body which had 
enteral Upper Canada from the Unital 
States, .UKI attacked tin- * anadian volun
teers, he would be guilty of their acts 
of hostility and of their intent; and that 
if he was there to sanction with his pre
sence as a clergyman what the rest were 
doing, he was in arms as much as those 
who were actuallv armai. Regina v. 
McMahon 28, U. C. R. 195.

4. In this case, the charge being the 
same as in the last, it was shewn that the 
prisoner had déclarai himself to be an 
American citizen since his arrest, but a 
witness was callal on his behalf who 
proved that he was born within the Queens’ 
allegiance :—Held, that the Crown might 
waive the right of allegiance, and try him 
as an American citizen, which he claimal 
to be. The fact of the invaders coming 
from the Unital States, would be prima 
facto evidence of their being citisens or 
subjects thereof. The prisoner assertal 
that lie came over with the invaders as 
reporter only ; but. held, that this clearly 
could form no defence, for the presence 
of any one encouraging the unlawful 
design in any character, would make him 
a sharer in the guilt. Regina v. Lynch, 
26 U. V. R. 208.

FOREIGN COMMISSION

See Evidence.

FOREIGN ENLISTMENT.

1. A warrant of commitment under 
the Foreign Enlistment Act, 59 (leo. III. 
c. 09. s. 1. reciting that T. K. C. “was 
this day chargal (not saying upon oath) 
before us,” and without shewing any 
examination by the magistrates, upon 
oath or otherwise, into the nature of the 
offence, and commanding the constables 
or peace officers of the county of Welland 
to take the said T. K. C. into custody :— 
Held, sufficient. In he Clark, 10 L. J. 
SSI.

A warrant of commitment under the 
statute, committing tin- prisoner until 
“discharged by oue course "i law,”
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sufficiently complies with the statute, 
which provides for a committal until 
delivered by due course of law. In.

2. A commitment under 21) Viet. c. 2. 
h. 1, stating the offence “ for that he on, 
Ac., at, Ac., did attempt to procure A. B. 
to serve in a warlike or military operation ! 
in the service of the government of the 
United States of America,” omitting the 
words, 11 as an officer, soldier, or sailor,” 
Ac. :—Held, bad. lx RB Bkioht, 1 
V. L. .1. 240.

Held, that a judgment for too little is 
as hud as a judgment for too much, ami 
so a condemnation to pay $100 and costs, 
when the statute creating the offence 
imposes a penalty of $200 and costs, is 
bad. In.

Held, that a commitment on a judg
ment for a penalty and costs, not stating 
in the body of the commitment or a re
cital in it the amount of costs, is bad. In.

Qmere, is the jurisdiction of the officers 
named in 28 Viet, v, 2, a general or a 
local one. In.

3. Held, 1. That to charge a prisoner 
in a warrant of commitment issued under 
20 fieo. III. c. 00, with attempting or 
endeavouring to hire, retain, engage, or 
prevail on to enlist, a soldier in the land 
or sea service, for or under or in aid of 
“ Abraham Lincoln, President of the 
United States of America, and in the 
service of the Federal States of America,” 
is sufficiently certain; 2. that the foteign 
|M)wer was sufficiently defined in the war
rant, and one whose existence the court 
is bound judicially to notice, viz.: “The 
President of the united States <>t Amer
ica ”—the words relating to the Federal 
States being rejected as surplusage;
3. That in such a warrant it is unneces
sary to allege that the accused is a British 
subject, the law presuming him t « * be 
such till the contrary appears; 4. That it 
was unnecessary in the warrant to nega- 
tive a license from Her Majesty to do the 
act or acts complained of; 5. That the 
direction to the gaoler to keep the prisoner ; 
in the common gaol “ until he shall thence j 
be discharged by due course of law, <>i 
good and sufficient securities be received | 
for his appearance.” Ac., was sufficient, [ 
the latter words being read as surplusage;
6 That “ 1,” in tli,' text of tlx- warrant. 
might be read as “ I and I ”, so as to read 
44 (liven under my and my ” hand and ' 
seal, Ac., it being presumed that, both

magistrates used one anil the same seal, 
lx rb Smith, 1U L. .1. 247.

4. Held, 1. That a warrant of commit
ment on a conviction had before a police 
magistrate for the town of Chatham, 
in Upper Canada, under 28 Viet. e. 2. 
averring that on a day named, “ at the 
town of Chatham, in the said county, 
he the said A. S. did attempt to procure 
A. B. to enlist to serve as a soldier in the 
army of the United States of America, 
contrary to the statute of Camilla in such 
case made anil provided and then 
proceeding : “ And whereas the said
A. S. was duly convicted of the said 
offence before me the said police magis
trate. and condemned.” Ac., sufficiently 
shewed jurisdiction. In rb Smith, l 
C L. J. 241.

2. That the direction to take the pris
oner “ to the common gaol at Chatham,” 
the warrant being addressed “ to the con
stables, etc., in the county of Kent, and 
to the kce|>cr of the common gaol at 
Chatham, in the said county,” was suffi-

3. That the warrant as above set out 
sufficiently contained an adjudication as 
to the offence, though by way of recital. 
In.

4. That the words “ to enlist to serve ” 
do not shew' a double offence, so as to 
make a warrant of commitment bad on 
that ground. In.

5. That the offence created by the 
statute w'as sufficiently described in the 
warrant as above set out. In.

(i. That the warrant was not hail a 
to duration or nature of imprisonment. In.

7. That the amount of costs was suffi
ciently fixed in the warrant of commit
ment. In.

8. That there is power to commit for 
non-payment of costs. In.

1). That the statute does not require 
both imprisonment and money penalty 
to be awarded, but that there may be 
both or either, l a.

ft. A warrant of commitment reciting 
that F. M. was charged on the oath of
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J. W. “ for that lu* F. M. was this day 
charged with enlisting men for the United 
States army, offering them 1350 each as 
bounty,” without charging any offence 
with certainty, and without stating that 
the men enlisted were subjects of Her 
Majesty, and without shewing that J. W. 
was unauthorized by license of Her 
Majesty to enlist :—Held, bad. In re 
Martin, 3 P. H. 298.

6. The Imperial statute, 56 tîeo. 111. 
c. 09, for procuring and endeavouring 
to procure enlistments in this country for 
the army <•! the United States :—Held 
to be in force in this Province; and a con
viction under it sustained. Regina v. 
Hcii ham, Regina v. Anderson, 14 C. P. 
:tis

FORTUNE TELLING.

1. Criminal Code S. 3q6.|—Deception 
is an essential element of the offence of 
“ undertaking to tell fortunes ” under 
s. 396 of the Criminal Code; and to render 
a person liable to conviction for that 
offence there must be evidence upon which 
ii may be reasonably found that the 
person charged was, m so undertaking, 
asserting or representing, with the in
tention that such assertion or represen
tation should be believed, that he had the 
power to tell fortunes with the intent 
in so asserting or representing of deluding 
and defrauding others. In this case the 
evidence -et out in the report was held 
to be sufficient. Rex v. Marcott, 21 
<>cc. N. 431, 2 O. L. R. 105.

2. Deception — Essential Element 
in Offence.}—Fraud, deception, or false 
pretence of some kind is an essential 
element of the offence of undertaking 
to tell fortunes under sec. 396 of the Code, 
and where a person is eharged with such 
offence there must be evidence from 
which the jury may reasonably find that 
such person in so undertaking was as
serting or representing, with the intention 
that such assertion or representation 
should be believed that he had the power 
to tell fortunes, with the intent in so 
asserting or representing of deluding 
and defrauding others. Rex v. Mar
cott, 4 C. C. C. 437, 2 O. L. R. 106.

3. Imperial Act — Decoy.)—The sta- 
sute 9 (leo. II. c. 5 is in force in this Pro

vince. By the statute the mere under
taking to tell fortunes constitutes the 
offence; and a conviction was affirmed 
where it was*obtained upon the evidence 
of a person who was not a dupe or victim, 
but a decoy. Regina v. Milford, 20 
O. R. 306.

4. Palmistry — Intention to Deceive. 
—It is not an undertaking to tell fortunes 
as contemplated by sec. 396 of the ('lim
inal Code, where such individual applying 
was asked to sign a contract, wneiein 
it was stated that any predictions made 
were made according to the rules laid 
down in text books on Palmistry and 
Clairvoyance and that any intention 
to deceive was expressly disavowed. 
R. v. Chilcott, 6 C. C. C. 27.

FRAUD.

1. Fraudulent Appropriation — Place.) 
—The prisoner received from the prose
cutor, m the county of Westmoreland, 
a quantity of boots and shoes to be sold 
on commission; he took them to the 
county of Kent, where he resided, 
and then to the county of Gloucester, 
where he sold them, and fraudulently 
appropriates! the money to his own use. 
<►11 an indictment for larceny in the 
county "i Kent, under the Act 27 Viet, 
c. 6, s. 1, which makes the bailee of a 
chattel, who fraudulently converts it, 
guilty of larceny, the jury were unable 
to agree whether the prisoner fraudulently 
intended to appropriate the property 
in the county of Kent, or not until he hail 
sold ii in me county of Gloucester:— 
Held, that he could not be convicted on 
the indictment. Regina v. Cormier, 
Mich. T.. 1866.

2. Fraudulent Packing — Conviction 
for — Fruit Marks Act — “ Faced 
or Shewn Surface ”.]—The mere having 
in possession for sale packages of fruit 
fraudulently packed within the meaning

i of s. 7 of the Fruit Marks Act, 1901, 1 
Edw. VII. c. 27 (D.), is an offence there
under, though no one is imposed on there
by nor any fraud intended. Semble, 
that the “ faced or shewn surface," 
within the meaning of the section, is not 
limited to the branded end of the pack
age. Rex v. James, i < > W. R. 802 
22 Ore. X. 366, 4 O. L. R. .537.



445 FRAUD 44<>

3. Fraudulent Removal and Conceal
ment of Goods — Indictment — Date 
of Offence — Evidence of Similar 
Acth — Judcie'h Charge.}—The* accused 
were convicted l»y the jury at the trial 
on a count for concealing certain house
hold goods fur the purpose of defrauding 
the insurance company by which they 
had been insured, by representing that 
they had been destroyed by fire, and col
lecting the insurance money upon them, 
also on a count which allegesl a removal 
of the goods on or about the 11th Sep
tember, ltKH), for a like fraudulent pur
pose. Both counts were framed under 
s. 354 of the Criminal Code, 1892. Evi
dence was given at the trial shewing the 
removal of some of the goods in question 
on the 13th August, 1900, and of others 
on the 11th September, and in his charge 
to the jury the trial Judge did not dis
tinguish between the goods removed on 
13th August, and those removed on 11th 
September, but left the case to them in 
such a way that they could convict <m 
both counts or on either of them as to 
both sets of goods. In stating a case, 
tin- Judge certified that, in hi- opinion, 
the evidence of the removal of goods on 
the 13th August materially influenced 
the verdict of the jury :—Held, that the 
conviction of the accused on the count 
for concealment was right and should be 
affirmed, but that, although the evidence 
of the removal in August was probably 
admissible for the purpose of shewing 
a criminal intent in the September re 
moval, yet the conviction for the removal 
should be set aside, on the ground of 
misdirection of the Judge in telling the 
jury that they could convict for the re
moval in August, as the trial might not 
have been a fair one. Bex v. Hurst, 
22 Ucc. N. 68, 13 Man. L. B. 584.

4. Fraudulent Removal of Goods by
Tenant — Defendant Compelled to 
Testify.}—The fraudulent removal of 
g<Hxla, under 11 (ieo. II. c. 19, s. 4, is a 
crime, and a conviction therefor was con
sequently (plashed with costs against the 
landlord, because the defendant had been 
compelled to give evidence on the prose
cution. Beoina v. Lackie, 7 O. B. 431.

A tenant is not liable to prosecution 
under 11 (ieo. 11. c. 19. for the fraudulent 
and clandestine removal of goods from 
the demised premises, unless the goods 
are his own property, nor can goods which 
are not the tenant’s property be distrained

off the premises. Martin v. Hutchin
son, 21 O. B. 388. |

5. Fraudulent Sale — Fraudulent 
Conversion — Indictment.}—The de
fendant was indicted for theft. The in
dictment set out that, being inti listed 
by E. B. H. with the power of attorney, 
he did fraudulently sell certain bank 
shares belonging to said E. B. 11., and 
did fraudulently convert the proceeds 
of the sale to a purpose other than that 
for which he was intrusted with the power 
of attorney. After the conviction the 
defendant moved in arrest of judgment 
because it was not stated in the indictment 
that the power of attorney was for the 
sale etc., of any property, real or personal, 
as provided by Art. 309, Criminal Code. 
The Judge reserved the question for the 
decision of the Court of Appeal :—Held, 
1. That the indictment was sufficient, 
it not being necessary to describe the 
whole power of attorney; and, further, 
the alleged omission was only a part 
omission, and any defect insulting there
from was cured by verdict. 2. The 
fraudulent sale and the fraudulent con
version did not constitute two offences 
but one specific offence, viz., that of 
theft. Beoina v. Fulton, Q. B. 10, 
Q. B.

0. Fraudulent Transfer to Defeat Credi
tors.]—l pon an indictment under 22 
Viet. c. 90, for making an assignment of 
personal property to defruudfercditois :— 
Held, that a money bond for the convey
ance of land is personalty seizable on an 
execution under 13 & 14 Viet. c. 53, and 
20 Viet. c. 57; and, further, that a transfer 
made to a creditor, who accepted the same 
in full satisfaction and discharge of his 
debt, did not render the assignor less 
liable under the indictment. Beoina 
v. Potter, 10 C. V. 39.

7. An action by the party aggrieved to 
lecover the moiety of the penalty imposed 
by s. 3 of 13 Eliz.e. 5, may be joined w ith 
an action to set aside a fraudulent transfer 
of certain promissory notes. Bills and notes 
are, by virtue of the legislation passed 
since 13 Eliz., goods and chattels within 
that Act. Section 29 of B. S. C. c. 173 
applies only to the concluding part of 
said s. 3, namely, that relating to im
prisonment and conviction. Ac. Millar 
v. MuTaooart, 20 O. B. 617.
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X. Under «. 28 of II. S. ('. c. 173, every
one who makes or causes to he made 
amongst other things, any assignment, 
sale, etc., of any of his goods and chattels, 
with intent to defraud his creditors, or 
any of them, is guilty of a misdemeanour : 
—Held, it is not essential, under the Act, 
that, the debt of the creditor should at the 
time of the sale, &c., be acutally due. 
Regina v. Henry, 21 O. R. 113.

I». Receiving Money on Terms.]—Sec
tion 308 of the Criminal Code does not 
mean “ terms imposed by the person 
paying the money,” but “ terms on which 
the defendant when he receives it. holds 
it.” Rbgina v. Unoer, 14 C. L. T. Occ. 
N. 201.

FRONTIER.

Restoration of Property.]—Under s. 11 
of 28 Viet. c. 1. for preventing outrages 
on the frontier, the court can only order 
restoration of property seized when it 
appears that the seizure was not author
ized by the Act; and in this case, on the 
facts stated, they refused to interfere. 
In he Propeller ‘‘ Georgian,” 25 U. 
C. K. 319.

FUGITIVE OFFENDERS' ACT.

1. Habeas Corpus — Presumption that 
Prisoner Committed Offence.] — It 
being proven that the prisoner wras the 
secretary of a company and had absconded, 
that warrants for dividends could be 
signed by the prisoner alone, and that 
cheques for the company which should 
have been paid to the bank, were deposited 
by the prisoner to the credit of a dividend 
account, and a dividend warrant drawn 
on the account, and the warrant with a 
forged indorsement deposited to the credit 
of the prisoner, it was held that a prima 
facie case of stealing and forgery had 
been made out and prisoner remanded 
to custody. Rex v. Rowe, 8 C. C. C. 28.

2. Sections 10 and 17 — Power of 
Court — Criminal Negligence.]—The 
Fugitive Offenders’ Act R. S. C. c. 143, 
sect. 10 and 17 empower the court on 
habeas corpus proceedings to review the 
facts constituting the ground of commit

ment, a 1 d all the circumstances of the 
case. These special sections must be 
liberally construe 1, the underlying prin
ciple that our Government will not sur
render to a foreign state or any other 
Government of His Majesty's possessions 
any criminal fugitive without dear evi
dence of guilt. Regina v. John Delisi h,
5 c. <. r. 210.

FUNCTUS OFFICIO.

Order for Bail — After Committal of 
Witness for Perjury.]—A Judge after 
directing the committal of a witness for 
perjury, is not thereby functus officio, 
but may admit prisoner to bail. Ex 
Parte Ruthven, (» B. C. It. 115, 2 C. C. C. 
39.

GAMING.

1. Apparatus for Gaming — Reserved 
Case — Appeal Restricted to Question 
of Law.]—Where a defendant was found 
guilty of having counselled another to 
keep a gaming house by inducing him to 
allow the defendant to place on his premi
ses a slot machine and to permit persons 
to resort to his premises for the purpose 
of playing on such machine a game of 
chance, or a mixed game of chance and 
skill, it was held upon a case reserved to 
the court of appeal that the court had no 
jurisdiction in the matter where the stated 
case did not submit the facts on which the 
finding was based, the appeal being on a 
matter of fact and not on a question of 
law. Rex v. Fortier, 7 C. C. C. 417.

2. Appeal — Defective Notice — 
Nature of Conviction not Stated — 
Code Sec. 199.]—A notice of appeal from 
a conviction for playing in a common 
gaming house, which states accused was 
convicted of “ looking on ” is defective 
and does not give the court jurisdiction 
to hear the appeal. R. v. Ah Yin, 6 
C. C. C. 63.

3. Becoming Custodian of Wager —
Election — Stakeholder — Acces
sory.]—R. S. C. c. 159, s. 9, provides 
inter alia that “everyone who becomes 
the custodian or depositary of any money 
. .staked, wagered, or pledged upon the 
result of any political or municipal elec-
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lion. is guilty of ;t misdemeanour," and 
a nub-section says that “ nothing in this 
section shall apply to liets between 
individuals ” :—Held, reversing 21 A. It. 
55, that the sub-section is not to lie con- 
strued as meaning that the main section 
does not apply to a depositary of money 
bet between individuals on the result of 
an election; such depositary is guilty of 
a misdemeanour, ami the liettors are 
accessories to the offence ami liable as 
principal offenders, It. S. ('. <\ 145. Re
gina v. Dillon, 10 1‘. It. .152, overruled. 
After tin election when the money has 
been paid to the winner of the bet, the 
loser cannot recover from the stakeholder 
the amount, deposited by him, the parties 
being in pari delicto and the illegal act 
having been performed. Walsh v. Treb- 
ilcock, 23 sc 1; (M)5

4. Becoming Custodian of Wager —
Restrictions ro Kvknth to take 1'i.ack 
;N t ‘ XN ADA.J—R 8. < c. 150, - 0, pro 
vides that “everyone who becomes tin- 
custodian or depositary of any money, 
property, or valuable thing staked, or 
wagered, or pledged upon the result of 
any political or municipal election, or 
of any race, or of any contest or trial of 
skill or endurance of man or beast, is 
guilty of a misdemeanour :—Held, that 
this enactment does not extend to the 
result of any election, race, or contest, 
&c., to take place outside of Canada. 
Wells v. Porter, 3 Scott 141, followed. 
Regina v. Smiley, 22 <>. R. 686.

5. Becoming Custodian of Wager.)—
The Act 40 Viet. c. 31 (D.), intituled an 
Act for the repression of betting and pool 
selling, does not apply to stakeholders in 
any of the three cases mentioned in s. 2. 
Regina v. Dillon, 10 P. R. 352.

0. Betting — Horse Race in Foreion 
Country.}—The defendant occupied a 
tent in a village open to and frequented 
by the public, in which there was a tele
graph wire to an incorporated race track 
in the Unite! States, where horse-racing 
and betting were legalized. In the tent 
wae :i blackboard on which were the names 
of the horses and jockies taking part in 
the race, with the weights and the track 
quotations, and as the race was lieing 
run, an operator called off the progress 
thereof, giving the name of the winner 
and of the second and thin! horses, and 
marked them on the board. Duplicate

tickets Were furnished in the tent to appli
cants, which requested defendant to tele
graph to It. at the race track to place a 
certain sum of money on a horse named 
by the applicant it track (notations, and 
upon the transmission thereof, the appli
cant agreed to pay defendant ten vents, 
and that all liability on defendant’s part 
should cease. On the tickets being handed 
in, one of them was stamped with the 
date of its receipt and returned to the 
applicant. The aggregate amount of the 
money so received was notified by tele
gram to B. and placed by him before the 
race with Itookmakers on the track, H. 
paying defendant a (lercentage on the 
monies received for him and ten cents on 
each application. H. had an agent in 
another part of the village, whom he fur
nished with money to pay any winnings 
by remitting same to him or giving him 
orders on defendant for stated sums :— 
Held, that the defendant was properly 
convicted umler ss. 107 ami IPS of the 
Code, of keeping a common betting house, 
the place in question being opened and 
kept for the reception of money by de
fendant on behalf of It. as consideration 
for an undertaking to pay money there
after to the depositor on the event of 
a horse race. Reuina v. (iiLEs, 26 
O. R. 586.

7. Betting — Horse-Race in Fokeion 
Country — Telegraphing Bets.}— 
A bank, a telegraph office, and another 
office were simultaneously opencil in a 
town. Moneys were deposit «1 in the bank 
by various persons, who were given re
ceipts therefor in the name of a person in 
the United States, which receipts were 
taken to the telegraph office where in
formation as to horse-races being run in 
the United States was furnished to the 
holders of the receipts, who telegraphed 
instructions to the person there, for whom 
the receipts were given to place and who 
placed bets equivalent to the amounts 
deposited on the horses running in the 
races, and, on their winning, the amounts 
won were paid to the holders of the re
ceipts at the third office by telegraph 
instructions from the persons making 
the liets in the United States :—Held, 
on the evidence and admissions to the 
above effect, that the defendant, who 
kept the telegraph office, was properly 
convicted of keeping a common betting 
house under ss. 197-198 of the Criminal 
Code. Regina v. Osborne, 27 O. R. 185.
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x. Betting on Election — Stakeholder 
— It. 8. C. c. 159,8.9 — Accessories — 
H. S ('. c. 145. s. 7.]—The depositary of 
money staked by two individuals on the 
result of an election for the House of 
Commons is guilty of a misdemeanour 
under It. S. (’. 0. 159, s. 9. ((Vim. Code, 
s. 204), and the bettors are accessories 
to the commission of the offence. Re
gina v. Dillon, (10 Ont. P. R. 352), over
ruled. Walsh v. Tkebilcock, 23
8. C. R. 695.

9. Black Jack.)—Certain parties played 
the game calle.l black jack in a room to 
which the public had access, there being 
no constant dealer :—Held, that the 
lessee of the room was legally convicted 
of keeping a common gaming house. 
Regina v. Petrie, 7 B. C. R. 176.

10. Broker Acting for Fixed Commission 
on Speculative Contract.]—A broker acting 
for two parties, a buyer and seller, where 
his commission is a fixed and determined 
sum, and who is not shown to have had 
any guilty knowledge of the intention of 
the parties to gamble on the rise or fall 
of merchandise, is not liable under sec. 
201, neither is he punishable as an ac
cessory under see. 61. Regina v. I)owd. 
4C.C.C. 170, (j. R. 17, 8.C. 67.

11. Bucket Shops — Stocks — ('ode 
Sec. 201-951.]—Transactions in a bucket 
shop where there is no intention to transfer 
any property to anyone, being merely 
bets on the rise and fall of the market 
and therefore gambling transactions pure 
and simple, render a managing agent of 
the company carrying on the business 
liable as an accessory under Code sec. 61, 
and also liable to a charge of keeping a 
common gaming house under Code sec. 
201 ; even though he had no interest in 
the transactions other than commission 
paid him by the company. R. v. Dark
ness, (No. 1) 10 C. C. C. 193, 10 O. L. R. 
555.

12. Bucket Shop — Trading in Differ
ences — No Intention to Transfer 
Property — Opinion Evidence — Code 
Sec. 61-201.}—1. Where the trial Judge 
without a jury found that the transactions 
complained of were merely beta on the 
rise and fall of the market, gambling 
transactions pure and simple—and there 
was evidence to support that finding, 
the fact that opinion evidence regarding

the su posed legality or illegality of the 
transactions was improperly received, 
will not be considered a substntaial w rong 
or miscarriage, where there was no jury 
and there was sufficient evidence irre
spective of the opinion evidence. 2. The 
managing agent of a company who oper
ates a bucket shop, where gambling trans
actions in differences are carried on, 
without any intention of transfering pro
perty in the stocks, is liable to conviction 
under (’ode sec. 201, as keeper of a 
common gaming house; he is also liable 
as an accessory under (’ode sec. (il. R. 
v. 11arkne.sk, (No. 2) 10 C. C. C. 199, 
10 O. L. R. 555.

13. Card Playing — Power of Li
cense Commissioner to Prohibit — 
Mens Rea.)—Litense Commissioners un
der the Ontario Liquor License Act have 
)ower to prohibit all card playing on 
icensed premises, whether of public 

guests or private friends of the proprietor 
even where there is no betting. The 
prohibition is in a manner attached to 
the premises, and the landlord’s ignorance 
of games carried on in his absence is no 
excuse. The knowledge of a proprietor 
is not an element of the offence. Rex 
v. Laird, 7 (’. (’. (’. 318, 6 Ont. L. R. 180.

14. Card Playing — Penalty.}—The 
defendant was convicted by the police 
magistrate for the city of Toronto for 
playing at a game of cards called faro, 
contrary to ihe statute 12 Geo. II. c. 28, 
and sentenced to pay 50 pounds sterling, 
the penalty thereby imposed :—Held, 
that under 27 Geo. 111. c. 1, s. 2, the 
jurisdiction of justices of the peace in 
such cases was taken away, and in lieu 
thereof the recovery of such a penalty 
was to be a civil action. The conviction 
was therefore quashed :—Semble, that 
the defendant could have been convicted 
under the Municipal Act, 4ti Viet. c. 18, 
s. 49, s.-s. 33, against gambling, and the 
by-law of the municipality passed with 
reference thereto. Regina v. Matheson, 
1 O. R. 550.

15. Common Betting House — Race- 
Course of Incorporated Association — 
Crim. Code Secs. 204-197.]—The law

rohibits the keeping of a common betting
ouse on the race course of an incorporated 

association, just as much as it prohibits 
the keeping of it elsewhere, and prohibits 
the keeping of it there just as much during
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the actual progress of a rate meeting as 
at any other time; the exception contained 
in s.-s. (2) sec. 204 Critn. Code is expressly 
limited to the first part of the section and 
it cannot he read into sec. 197 Ciitn. Code. 
Rex. v. Hanrahan, 5 C. C. C. 430, 3 
O. H. 659.

10. Common Gaming House — Crimi
nal Code 783-784.1—The offence of keep
ing a common ginning house is not in
cluded in the words “ disorderly house,” 
secs. 783 and 784 of the Criminal Code, 
and a Judge of the sessions of the peace 
has no summary jurisdiction to try the 
accused on such a charge even with con
sent. Regina v. France, 1 C. C. C. 321.

17. Confiscation of Gaming Instru
ments, Moneys, &c. — Evidence.]—Sec
tion 575 of the Criminal Code, authorizing 
the issue of a warrant to seize gaming 
implements on the report of “ the chief 
constable or deputy chief constable ” 
of a city or town, does not mean that the 
report must come from an officer having 
the exact title mentioned but only from 
one exercising such functions and duties 
as will bring him within the designation 
used in the statute. Therefore, the war
rant could properly issue on the report 
of the deputy nigh constable of the city 
of Montreal. The warrant would he 
good if issued on the report of a person 
who filled de facto the office of deputy 
high constable though he was not sucn 
de jure. In an action to revendicate 
the moneys so seized the rules of evidence 
in civil matters prevailing in the Province 
would apply, and the plaintiff could not 
invoke “The Canada Evidence Act, 
1893,” so as to be a competent witness in 
his own behalf in the Province of Quel ec. 
O’Neil v. Attorney-General of Can
ada, 26 8. C. R. 122. 1 C. C. C. 303.

18. Constitutional Law.]—A “gaming 
house ” is the same thing as a “ common 
gaming house.” Keeping a gambling 
house is an offence against the general 
criminal law, consequently it can be dealt 
with only by the Parliament of Canada, 
and cannot he made an off ence by a Pro
vincial Act, or by a municipal by-law, 
passed under the authority of such an 
Act. Regina v. Shaw, 7 Man. L. R. 518, 
Regina v. Davidson, .8 Man. L. R. 325, 
Regina v. Herman, 8 Man. L. R. 330.

19. Fan Tan — Disorderly House — 
Sec. 196-198.]—The evidence showed that

accused was propiietor of a room where 
persons were found seated around a table 
on which were card chips, coins, and 
money; each person had a pile in front 
of him, and accused laid a box; and the 
others got the chips from him; accused 
stated the game was fan tan, and was 
taking his share of the money after each 
hand had been played :—Held, that there 
was unquestionable evidence to show 
that accused was proprietor of a place, 
and that he kept it for purposes of gain 
within the meaning of Code sec*. 196. 
I!. v. Mah Kee, 9 ( . C. C. 17.

20. Gambling — Legislative Powers 
of the Territories — B. N. A. Act. 
Sec. 91 — Ultra Vires.]—R. O. (1888) 
c. 38, s. 5, enacts that : “ Every descrip
tion of gambling and all playing of faro, 
cards, dice, or other game of chance with 
betting or wagers or for stakes of money, 
or other things <>t value, and all betting 
and igering on any such games of 
chance is strictly forbidden in the Terri
tories. and any person convicted before 
a justice of the peace, in a summary way 
of playing at, or allowing to he played 
at on nis premises, or assisting, or being 
engaged in any way in any description 
of gaming as aforesaid, shall be liable 
to a fine for every such offence, not ex
ceeding one hundred dollars with costs 
of prosecution and on non-payment of 
such fine and costs forthwith after con
viction, to be imprisoned for any term 
not exceeding three months ” :—Held, 
that the evident purpose of the said sec
tion was to create an offence, subjecting 
the offender to criminal procedure, in 
the interest of public morals, and for the 
protection of civil rights; and that the 
enactment therefore came within the 
decision in Russell v. The Queen, and 
consequently was ultra vires. Regina 
v. Keefe, 1 Terr. L. R. 280.

21. Gambling — Plea of Gvii.ty — 
Appeal, Right of — Criminal Code S. 
879 — Estoppel.]—A person who has 
rleaded “guilty” to a charge, and has 
>een summarily convicted may raise a 

question of law in an appeal under s. 897 
of the Criminal Code, but on such appeal 
his former plea of “ guilty ” estops him 
from calling upon the respondent to prove 
his guilt. So far as his guilt or innocence 
is concerned he is not a “ party aggrieved ” 
within the meaning of s. 879 of the Crim
inal Code. The King (in the inf. of 
Fyffe) v. Brook, 5 Terr. L. R. 369.
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22. Game of Chance — Euchre not a 
(iamk of Skill.)—Whatever adroitness 
may he contributed by the player, euchre 
is a game of chance, and it would he a 
perversion of words to say it was in any 
sense a game of skill. Hex v. Laird, 
7<\(\<\318. IK). L. |{. 'so. 23 <>cc. V 
28|.

23. Gaming House — Game Played in
A FOREIGN COUNTRY ----  (/HIM. ('ODE 19ft.)
—The use of a gaining instrument in this 
country for deciding who were the win
ners of moneys staked in a foreign country, 
and if won. paid there, is not gaming here, 
there being no stake in this country. 
Regina v. Whitman, 1 (’. C. (’. 287, 25 
O. II. 45b.

24. Gaming House — Jurisdiction of 
Magistrate to Try Summarily.)—A 
police magistrate under Part LV. has 
jurisdiction t<> deal with a charge of keep
ing a gaming-house, as falling within the 
category of disorderly houses, in a sum
mary way without the consent of the 
accused, hut such jurisdiction is option
al, and he may commit for trial. Ex 
Parte John Cook, 3 C.C.C. 72. 4 B.C.R. 
18.

25. Gaming House — Order to Enter j 
— Within Wh \ r Time to be Executed.] 
—An order to enter a house reported to I 
he a common gaming house must he ex- 1 
ecu tel within a reasonable time. Re- 
oina v. Ah Sing. 2 B. ('. R. Ift7.

2ft. Gaming House — Poker — Com
mitment.]—Held. 1. That keeping a com
mon gaming house is an indictahleotTence 
at common law. 2. That the car us, etc., 
referred to in sec. 3 of 38 Viet., c. 41, 
must he such as are ordinarily used in 
playing an unlawful game. 3. That a 
commitment for unlawfully keeping a 
common gaming house sufficiently de- ! 
scribes an offence, so that the party com- ' 
mit ted cannot he discharged on the 
ground of there being any defect on the 
face of the commitment in merely thus 
describing the offence. 4. That “ poker ” 
is not in itself aij unlawful game. Re
gina v. Shaw. 4 Man. L. R. 404.

27. Guessing Contest.)— The defendant» 
the proprietor of a newspaper, advertised 
in it that whoever should guess the num
ber nearest to the number of beans which 
he had placed in a sealed glass jar in a 
window on a public street, should receive

a $20 gold piece; the person making the 
second nearest guess, a set of harness; 
and the person making the third nearest 
guess, a $5 gold piece; any person desiring 
to compete to buy a copy of the newspaper, 
and to write his name and the supposed 
number of the beans on a coupon to be 
cut out of the paper. The defendant 
was convicted on a contravention of 
C. S. (’. c. 95 :—Held, that the approxi
mation to the number depended as much 
upon the exercise of skill and judgment 
as upon chance, this was not a mode of 

1 chance” for the disposal of property 
within the meaning of the Act. Regina 
V. I)odds, 1 < >. II. 390.

Per Hagarty, C. J.—The Act. applied 
to the unlawful disposal of some existing 

! real or personal property. In this case 
there were no specific gold coins, nor was 

: there any particular set of harness, to 
be disposed of, Avhich might have been 
forfeited pursuant to s. 3 of the Act, 
and therefore the conviction was bad on 
that ground. In.

28. Guessing Contest.]—The defendant 
I placed in his shop window a globular

glass jar, securely sealed, containing a 
number of buttons of different sizes. 
He offered to the person who should guess 
the number nearest to the number, 
of buttons in the jar a pony and cart 
which he exhibited in his window, stipu
lating that the successful one should buy 
a certain amount of his goods :—Held, 
that as the approximation of the number 
of buttons depended upon the exercise 
of judgment, observation, and mental 
effort this was not a “mode of chance” 
for the disposal of property within the 
meaning of the Act :—Qua»re, whether 
the defendant should not get the costs 
of quashing conviction made to test the 
I iw in such a case. Regina v. Jamieson, 
7 O. II. I lit.

29. Horse racing—Lease of Retting 
Privileges— Liability of Director — 
(’ode Sec. 197-8- 204.)—The defendant 
the president of a Jockey Club, was charg-

! ed with keeping a common betting, to 
wit, a common gaming house at the Wood
bine Race Course. The defendant ad
mitted that the Jockey Club leased the 
betting privileges for gain, and he had 
full knowledge of, and acquiesced in it. 
But the defendant had no further interest 
in the bets or wagers made. It was not 

1 shown that the defendant personally
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promoted the action or did more than 
merely acquiesce :—Held, that a director 
is not liable for a violation of a statute 
simply because of his offic e; in ordei to 
render him liable it must be shown that 
he personally participated in the pro
scribed acts; mere acquiescence does not 
amount to personal participation; that 
he could not herefoie be held liable as an 
aider or abbettor under Code sec. 61; 
or as keeper of a common gaming house 
under Code secs. 197-8. R. v. Hendrik, 
10 C. C. C. 298, 6 O. W. R. 1015,11 O. L. R 
202.

30. Keeping Common Betting House —
President op Incorporated Race As
sociation — Criminal Code ss. 01. 
179, 19S — “Party to Offence” — 
Lease of Betting Privileges— Know
ledge and Acquiescence of Accused — 
Absence of Participation. Rex v. 
Hendrik, 60. W. R. 1015. IK). L. R.202.

31. Keeping Common Gaming House —
Conviction — Evidence to Sustain — 
Keeping for (Iain — Resort of Per
sons to House — Came of Chance. 
Rex v. Mah Kkk (X. W. T ). 1 W. L. R. 
37.

32. Keeping a Common Gaming House.]
—Penalty.}—A conviction under the 
provisions of the Act respecting (laming 
Houses. R. S. C. c. 15S, s. 6, provided, 
in addition to line and imprisonment, 
for distress in default of payment of the 
fine :—Held, that the punishment being 
in excess of that wamnted by the sta
tute, the conviction must lie quashed :— 
Held, also, that, as the maximum penalty 
prescribed for the offence was imposed, 
the defect in the conviction in the pro
vision for distress was not cured under 
R. S. C. c. 178 ss. 87 and 88. Regina 
v. Sparham, 8 O. R. 570, approved of. 
Regina v. Logan, 16 O. R. 335.

33. Keeping Common Gaming House —
Evidence of Offence — Occupant of 
Premises.}—The evidence disclosed that 
two or three police officers saw’ several 
men in a stable sitting round a table, 
and one of the constables saw dice being 
thrown and heard somebody say “eleven 
wins”; and a constable said that, when 
the police entered the place, the men 
tried to get out and scattered the money 
that was on the table, and that the pris
oner was in charge of the money on the 
table. The prisoner gave evidence on

his own I ehalf. and also called witnesses 
to shew that the game they were playing 
was “poker”. The prisoner said he saw 
no dite; that he did not own the place, 
nor did he act as banker at the game. 
Two of the witnesses for the defence said 
that a game of “craps” (played with dice) 
was going on at the same time, but in 
another room; and another witness for 
the defence said that he had been in the 
place at other times and had seen the 
prisoner acting as banker at gambling 
games there :—Held, that this evidence 
went to shew that the place was used us 
a gaming house; and had there been any 
evidence that the prisoner was the owner, 
lessee, or occupier of the premises, there 
was ample evidence to shew that it was 
a place used for playing at games of 
chance, and so a common gaming house. 
But the prisoner denied being the keeper 
of the place, and, unless from the fact 
sworn to, that the prisoner was in charge 
of the money for the game, the evidence 
as to the person who kept the place was 
as strong against any of the others found 
there as against him : ss. 196 and 198 of 
the Code. Rex v. Duffy, 21 Occ. N. 477.

34. Keeping a Common Gaming House
— Offence in United States.}—In a 
betting game called “policy.” the actual 
betting and payment of the money, if 
won, took place in the United States; 
all that was done in Canada being the

I happening of the chance, on which the 
, bet was staked, bv means of implements 

operated in the house of defendant :
I Held, there was no offence under s. 198 
I of the Criminal (’ode of 1892 of keeping 
, a common gaming house within that 
! section. Regina v. Wett.uan, 25 (). R. 

459.

35. Keeping a Common Gaming House
— Contracts on Margin.]—The Act 51
Viet. c. 42, s. 1 D.), makes 11 an in-j dictai>le offence to make or authorize 
contracts by way of gaming or wagering 
on the rise or fall of stocks and merchan- 

| dise, and to habitually frequent any 
, office or place where such contracts are 

made. By s. 3, the keepers of such places 
are held to be keepers of common guming- 

I houses, the place of business to be a com
mon gaming-house, and the instruments 
used instruments of gaming, “the whole 
within the meaning of R. S. C. c. 158, 
the Act respecting Gaming-Houses, and 
shall be subject to all the provisions of
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the said Act." Section 6 of K. S. (’. c. 
158 enacts that persons playing or looking 
on while others are playing are guilty of 
an offence under the Act; and by s. 9 
authority is given to the police magis
trate to try offences under the Act. sum
marily. An information under K. S. C. 
c. 15S, charging the defendant and others 
with unlawfully playing in a common 
gaming-house, was heard before the 
police magistrate summarily, and the 
defendant convicted. The evidence shew
ed that the defendant was merely in a 
place where it was alleged that contracts 
an violation of 51 Viet. c. 42, were made :— 
Held, that s. 3 of 51 Viet. c. 42 (I).). 
was not incorporated into ss. 4 and 6 of 
R. S. C. c. 158, so as to make the fact of 
a person being in an office or place of 
business where such prohibited contracts 
were made equivalent to playing or look
ing on while others were playing in a 
common gaming-house and so punishable 
by summary convictions. Regina v. 
Murphy, 17 O. R. 201.

36. Keeping Common Gaming House —
“Gain” — Payment for Refreshments 
— Profit — Misdirection ]— Acquit
tal of Defendant — Crown Case Re
served — New Trial.}—The defendant 
was indicted for keeping a common gaming 
house, contrary to ss. 106 (A) and 108 of 
the Criminal Code. The evidence shewed 
that the defendant was the manager of 
a cigar shop, in the rear of which wras a 
room to which persons, chiefly customers, 
commonly resorted for the purpose of 
playing “poker”. Out of the stakes on 
most of the hands a sum of five cents was 
withdrawn to cover the expenses of re
freshments consumed by the players. 
No charge was made for the use of the 
room. The “rake-off” did not nnre than 
cover a fair price for the refrehsments. 
The proprietor or manager derived an 
indirect advantage trom the sale of 
cigars to the players from 50 to 100 being 
sold to them in the course of a night’s 
play :—Held, that “gain” may be de
rived indirectly as well as directly, that 
by what defendant allowed to be done 
in the room mentioned, the profits of his 
usual business were increased more or 
less owing to the sale of the goods in which 
he dealt, and so he might be found to 
have kept the room for gain, though the 
gain was confined to the profits on the 
cigars which he sold to the players. 
The question of what is a keeping for gain

ought not to be embarrassed by the con
sideration of whether the amount the 
defendant receives is an actual substan
tial profit to him over the price of the 
cigars which he sells and the refreshments 
which he furnishes to the players. The 
direction of the Judge at the trial to the 
jury, upon which the defendant was ac
quitted. was found to be wrong, upon a 
case reserved by the Crown, but the court 
declined to order a new trial. Rex v. 
James, 2 O. W. R. 342, 23 <>ce. N. 220, 
6 O. L. R. 35.

37. Keeping Disorderly House — Com
mon Gaming House.j-—In order to obtain 
under s. 108 of the Code a conviction of a 
person for keeping a disorderly house, 
to wit a common gaming house, as de
fined by s. 106 (A), the Crown must shew 
by satisfactory evidence that the person 
charged is deriving some gain or profit 
from keeping the house, room or place, 
and allowing games of chance to be 
played therein. Regina v. Sanders, 
20 C. L. T. Oce. X. 213.

38. Lottery — Art Association.] — 
The defendant, an agent of an incorpor
ated art society, was convicted by a police 
magistrate for that he did “unlawfully 
sell and barter a certain card and ticket 
for advancing, selling, and otherwise 
disposing of certain property to wit, 
pictures, or one-half the stated value of 
each picture in money, by lots, tickets, 
and modes of chance” :—Held, that 
“property” in s.-s. 1 (h) of s. 205 of the 
Code is not necessarily to be read “spe
cific property,” the essence of the enact
ment being in the disposal of any pro
perty by any mode of chance :—Held, 
also, there being evidence of an option 
reserved to the society to give money 
instead of pictures to the winning tickets, 
that this destroyed the privilege in favour 
of works of art under s.-s. 6 (c) of the 
Code. Regina v. Lorrain, 28 O. R. 123.

30. Lottery.]—The Provincial Legisla
tures have no jurisdiction to permit the 
operation of lotteries forbidden by the 
criminal statutes of Canada. L’Asso
ciation St. Jean-Baptiste de Montreal 
v. Brault, 30 S. C. R. 508.

40. Margins — Payment of Differ
ences — Criminal Code — Section 
201.]—Defendant instructed the plaintiffs 
to sell shares in the C. T. Co. for him, who 
asked for cover, and defendant paid $600;
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no time was fixed for delivery; plaintiffs 
asked defendants for more, as shares were 
rising, and finally called for $2,400, which 
defendant refused to pay. l’laintiffs 
then, as they alleged, purchased the shares 
to satisfy their own liability, and sued 
for amount paid :—Held, by Drake, J., 
dismissing the action, that as no stock 
was ever delivered, or intended to be de
livered, and as the intent was to make 
a profit from the fluctuations of the stock 
market, the transaction was illegal. 
B. C. Stock Exchange, Limited v. 
Irving, 8 B. C. H. 186.

41. Municipal Regulations.]—A clause 
in a by-law that no gambling, profane 
swearing, <fcc., should be permitted in any 
licensed tavern or shop :—Held, author
ized by the Municipal Act, 36 Viet. c. 48. 
s. 370, s.-as. 33. 36, and by the general 
police power of the council, lx he Bho- 
die and Town of Bowmanville, 33 
V. C. K. 580.

42. Poker — Municipal By-law Sup
pressing ( 1 am 1 x<;.I—Defendant was con
victed of allowing a game of chance to 
lie played on his premises for money, 
contrary to by-law in that behalf of the 
city of Toronto. The evidence shewed 
the place was the private house of de
fendant, and that his friends were accus
tomed to drop in on Sundays and some
times play “poker” for money. The 
by-law was passed in pursuance of powers 
conferred on municipalities by 11. S. O. 
1897, c. 233, sec. 549. Held, that the 
element of frequency at least is essential 
to make out that any place is a gambling 
house; and the isolated instances (such 
as the present) where Jews came together 
on Sundays in a private house to play 
cards, are not within the scope of the 
statute; the by-law therefore t pa use ends 
the enabling statute. Hex v. Spegel- 
man, 9 C. C. C. 169, 9 O. L. II. 75.

43. Sale of Betting Privilege on Race 
Course.]—The object of the legislature 
in enacting the latter part of s.-s. 2 of s. 
204 of the Criminal Code apparently 
was to reserve the race courses of incor
porated associations as places where bets 
might be made during the actual progress 
of a race meeting, without the bettors 
being subject to the penalties of that j 
section. An agreement for the sale of 
betting and gaming privileges at a race j 
meeting by an unincorporated association, I

who are the lessees of an incorporated 
association the owners of the race course 
is not illegal. Stratford Turf Asso
ciation v. Fitch, 28 O. R. 579.

44. Sale of Goods.]—Section 2 of R. 
S. C. c. 159 prohibits the side of “any 
lot, card, or ticket, or other means or 
device for. selling or otherwise disposing 
of any property, real or personal, by lots 
tickets, or any mode of chance whatso
ever.” The complainant went to the 
defendant’s place of business, and having 
been told by the defendant that in certain 
spaces on the two shelves there were in 
cans of tea a gold watch, a diamond ring, 
or $20 in money, he paid one dollar and 
received a can of tea, which contained 
an article of small value; he handed the 
can back, paid an additional fifty cents 
and secured another can, which also con
tained an article of small value, lie 
handed this can back also, paid another 
fifty cents, and secured another can, 
which also contained an article of small 
value. He then refused to pay any more 
money, and went away, taking the third 
can and the article in it with him. On a 
complaint laid by him before the police 
magistrate, the defendant was convicted, 
in that he “unlawfully did sell certain 
packages of tea, being the means of dis
posing of a gold watch, a diamond ring, 
$20 in money, by a mode of chance, 
against the form of the statute,” &c :— 
Held, that the transaction came within 
the terms of s. 2, so as to make the de
fendant liable to conviction thereunder :— 
Held, also, that the Summary Convictions 
Act applied to cure any defect in the form 
of conviction. Regina v. Freeman, 18 
O. R. 524.

45. Summary Conviction — Evidence 
of Accomplice.]—Where the only evi
dence against accused was the evidence 
of an accomplice who had received money 
to testify, the conviction was set aside 
on appeal. R. v. Ah Jim, 10 (’. C. C. 126.

46. Summary Trial — Jurisdiction — 
Disorderly House — Code Sec. 783.]— 
A magistrate has jurisdiction by C<xle 
sec. 783 (f) to try summarily without 
consent a charge of keeping a common 
gaming house; as by sec. 196 of the Code 
a common gaming house is included 
in the term “disorderly house”; and rule 
of construction (noscitur a sociis) does not 
apply to sub-sec. (f) of sec. 783. R. v. 
Flynn, 9 C. C. C. 550, 1 W. L. It. 388.
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47. Unlawful Making Contracts for Sale 
of Stocks — Keeping Common (Jawing 
Hovhe — Stock Transactions on Mar
gin — AciKNT FOR BROKER --- EVIDENCE
— Onus — Criminal Code — Aiding 
and A retting.}—Defendant was con
victed upon charges of unlawfully making 
contracts purporting to be for the sale 
of stocks, goods, wares, or merchandise, 
in respect of which no delivery thereof 
was made or received, without the bona 
fide intention to make such delivery, with 
intent to make gain or profit by the rise 
or fall in price of the stocks, goods, etc., 
contrary to s. 201 of the Criminal Code, 
and of being a keeper of a common gaining 
house contrary to said section. The fol
lowing were submitted for the opinion of 
the court of appeal :—1. Does the evi
dence given on behalf of the Crown prove 
an offence against sec. 201 of the Criminal 
Code, under which the indictment was 
laid ? 2. Does the evidence shew that 
the contracts charged in the first and 
second counts of the indictment were 
made or authorized by defendant; and 
if the evidence shews that defendant had 
no interest in either of the transactions 
with which he is charged in said counts 
except the payment of his commission, 
whicn was a fixed amount, and was pay
able to him whether the price of wheat 1 
or of the stock, the subject of such trans
action, rose or fell, or remained station
ary, can the conviction upon such counts | 
or either of them be sustained ? 3. Does : 
the evidence shew that the contracts 
charged in the first and second counts of 1 
the indictment were made within the Do
minion of Canada and can the conviction 
upon said counts be sustained ? 4. Was 
the evidence of J. ( i. Beatty and Clarence 
W. Cady, received by the county court 
Judge upon the trial of the accused, 
admissible as evidence, and having been 
received should such evidence be sus
tained ? 5. Could defendant properly 
be convicted of an indictable offence 
under s.-s. 3 of s. 20, of the Criminal (’ode ?
6. Is defendant liable to a penaltv or 
punishment in respect of an offence 
under s.-s. 3 of s. 201 of the Criminal Code 
by virtue of s. 951 or otherwise, under tin- 
Code or under the common law ? The 
evidence shewed that from the beginning 
of January, 1004, until the information 
was laid, some time after 1st March in 
the same year, defendant was occupying 
a room or office in the town of Niagara 
Falls, Ontario, in which he was carrying

on a business under the name and style 
of II ark ness A Co. The nature of the 
business was learned from a circluar 
issued by defendant, m copy of which 
was put in evidence. It was headed 
■‘Office of Darkness A Co., Brokers, 
Stocks, (1 lain, and Provisions.” De
fendant was not a member of the stock 
exchange at New York nor Chicago, and 
he did not deal directly with either of 
these cities. He claimed to be a branch 
or agency of a firm of operators know as 
Richmond & Co., whose head office was 
in Pittsburg, Pennsylvania, with a branch 
in Buffalo, N.Y. Defendant swore that 
he did not know whether any member of 
the firm of Richmond A Co. was a member 
ot either <>f these exchanges. When 
giving orders the poisons who dealt with 
defendant deposited with him sums of 

1 money, never exceeding a margin of 2 
1 per cent in the case of stocks or 1 per cent 
' in the case of grain or provisions, out of 

which the defendant received a commission 
from the Buffalo office. Each order was 
telegraphed to the Buffalo office, and the 
next day defendant handed to the cus- 

j tomer a paper, signed “Darkness A Co., 
brokers,” containing, amongst other 
things, a notification to the customer as
follows :—“Mr. ------ ,You have bought
from Richmond A Co., Pittsburg, at the 
price named in this memorandum, for 
delivery on demand, subject to the con
tract and notice and provisions above and 
herein.” In the margin appear the words: 
“I consent and agree to the contract 
expressed hereon.” But the customer 
was not required or expected to sign, 
and apparently never did sign it. Save 
this document, there was no delivery, and 
it was proved that in answer to a question 
5ut to nim by the chief of police, to whom 
ie was explaining the nature of the busi- 

j ness, defendant stated that he did not 
1 deliver goods or stock—the people did 
I not do business that way. If the stocks, 

grain, or provisions held by the customer 
went up in price, he directed defendant 
to sell out and received back his deposit 
with the profit. If the price declined 
below the margin, the customer either put 
a further deposit or let his first deposit 
go and bore the loss. 1 lefendant remitted 
the amounts he received each day to 
Richmond A Co., Buffalo, who remitted 
to him the sums payable to customer 
on the result of transactions closed out 
during the day :—Held, with regard to- 
defendant’s position, that he Is only an
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agent receiving a commission and is there
fore not liable. Upon his own admissions 
his oflice is a branch of Richmond &. Co.; 
that he was engaged in soliciting, attract
ing, or inducing persons to deal w ith 
Richmond & Co. through him in illegal 
transactions, and, as the county court 
Judge has found, he had a guilty know
ledge of the nature of the dealings. There 
was no purchase shewn on the exchange 
for or on account of the customer. There 
was nothing but a contract or agreement 
with Richmond & Co., to which the de
fendant was a party, with knowledge of 
its real nature. The customer and Rich
mond & Co., through and by the aid of 
the defendant, have committed the 
offence prohibited by s. 201 (1) (b), and 
defendant has done acts for the purpose 
of aiding them to commit the offence and 
has abetted them in the commission of 
the offence. At common law one who 
aided and abetted in the commission of an 
offence thereby rendered himself liable 
as a principal. Then s. 61 ot the <'riminal 
Code expressly declares that every one is 
a party to and guilty of an offence who 
does or omits an act for the purpose of 
aiding any person to commit the offence 
or abets any person in commission of the 
offence. That is to say, by aiding or 
abetting in the commission of an offence, 
he becomes a party to and guilty of the 
same offence. Thus he becomes a party 
principal, and there appears to be no 
reason why he should not be indicted or 
charged as a principal under the Code. 
See Regina v. Campbell, 2 Can. Crin.. 
Cas. 357. Upon the evidence it must be
held that the contracts charged in the 
first and second counts of the indictment 
were made in Canada—according to the 
holding of the majority of the Judges of 
the Supreme Court in Pearson v. ('ar
penter, 35 S. C. R. 380. The conviction ; 
of defendant under s.-s. (3) of s. 201 was 
properly made. By that sub-section it 
is declared that every office or place of 
business wherein is carried on the business 
of making or signing or procuring to be 
made or signed, or negotiating or bar
gaining for the making or signing of such 
contracts of sale or purchase as are pro
hibited by this section, is a common 
gaming house, and every one who as 
principal or agent occupies, uses, manages, 
or maintains the same, is the keeper of a 
common gaming house. All the ques
tions should be answered in favour of the 
Crown, and the conviction should be

affirmed. Rex v. Hahknkss, O. W. R. 
2hi, 10 o. L. R. 555.

See also Ckhtiokahi — Conviction — 
Disorderly House — Habeas Corpus.

GRIEVOUS BODILY HARM.

1. Corporation Subject to Indictment 
for, even when Death Ensues. J—The words 
“grievous bodily harm ” in section 252 
have no technical meaning, and in their 
natural sense include injuries resulting 
in death, and where a corporation was 
indicted for unlawfully neglecting to take 
reasonable precautions in the maintain- 
ance of a bridge, thereby causing the 
death of a number of persons, it was held 
that such corporation could not escape 
liability for causing “ grievous bodily 
harm" merely because the consequences 
of its breach of duty were more serious 
than would have sufficed to make it 
punishable. Regina v. Union Colliery 
Co.. 3 C. C. C. 523, 7 B. C. R. 247.

2. Grievous Bodily Harm — Precise 
Meaning op.]—To constitute grievous 
bodily harm under sec. 783, it is not neces
sary that the injury should be either 
permanent or dangerous, if it be such as 
seriously to interfere with the comfort 
or health it is sufficient. Regina v. 
Archibald, 4 C. ('. C. 159.

See also Assault.

HABEAS CORPUS.

I. Affidavits, Use of.
II. Amendment.

III. Appeal or Review.
IV. Costs.
V. Evidence.

VI. Jurisdiction.
VII. Remand.

VIII. Return.
IX. Right to.
X. Warrant of Commitment.

XI. Miscellaneous.

I. Affidavits, Use of.

1. Admissibility of Affidavit — Extrin
sic Fact.]—The prisoner’s affidavit which 
alleges an extrinsic fact in confession and
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avoidance of the return, but not directly 
contradicting the return, may be read on 
a motion for a writ of habeas corpus. 
Regina v. Cavelier, 1 C. C. C. 134, 11 
Man. L. K. 333.

2. Affidavits in Reply Not Allowed.]—
Affidavits in reply not allowed to be pro
duced, on the ground that an application 
for habeas corpus could be renewed of 
right to any Judge, lx he James Wil
liam Black, Un reported. N. S.

3. Irregularity — Crown Rules — 
Costs.]—On a motion for a habeas corpus, 
the preliminary objections were taken 
that the affidavits proposed to be read in 
support of the prisoner’s discharge had 
not been served upon the interested party, 
that the affidavits filed were not indorsed 
with a memorandum stating on whose 
behalf they were filed, and that the affi
davits had been interlined and corrections 
had been made therein which had not 
been initialled and rewritten in the margin 
by the commissioner : Crown Rules 15, 
103. 17. 352. 348, and 403 Held, that 
these Rules governed and the irregu
larities should not be condoned. The 
applicant must pay the costs of this 
application, but should have leave to 
renew his motion. In re Hayes, 21 
Occ. X. 87.

4. Practice — Affidavit — Surplus
age.]—It. is not a ground for setting aside 
a writ of habeas corpus that the affidavit 
on which the fiat for the writ was granted 
was entitled “In the Supreme Court, 
ex parte, etc.,” the words after “Supreme 
Court" being surplusage. Where a Judge 
granted a fiat for a writ of habeas corpus 
against two persons to bring up the bodies 
of two infant children, the court would 
not set. aside the writ merely on the ground 
that it did not clearly appear from the 
affidavits that they were in the custody 
of both. It is not a ground for setting 
aside a writ of habeas corpus that two 
original writs were issued exactly alike, 
though such a proceeding was quite un
necessary. The fiat being indorsed on 
the writ and signed by the Judge is suffi- 1 
cient. It is not necessary for him also 
to sign the writ. The writ of habeas cor- ; 
pus issues by common law, except in 
cases of imprisonment on charges of crime 
to which only the statute 31 Charles II. 
applies. In re Shauohnessy, 21 N. 
B. R. 182.

5. Practice and Procedure — Affida
vits — Procedure.)—The affidavit upon 
which an order for a habeas corpus is 
moved, should be intituled in one of the 
superior courts. As a general rule it 
should be made by the prisoner himself, 
or some reason,such as coercion, &c.,shewn 
lor his not making it. It is discretionary 
with the Judge to receive an affidavit of 
a different kind, lx re Ross, 3 1’. R. 300.

Quirre, can a Judge in chambers re
scind his order for a habeas corpus, or 
quash the writ itself, on the ground that 
it issued improvidently. 1b.

Quære, has he power to call upon the 
prosecutor or magistrate to shew cause 
why a habeas corpus should not issue, 
instead of at once ordering the writ. In.

(i. Uncertainty as to Charge — Affi
davits, Questioning Magistrate’s Con
clusions.)—It appeared, on an appli
cation for a habeas corpus, that the in
formation laid before a police magistrate 
and warrant to apprehend were for an 
assaulting and beating, but it was dis
puted whether upon the examination 
and trial this was all the charge made, 
or whether he was not then charged with 
an aggravated assault; and whether, 
when he pleaded guilty, he did so to the 
former or the latter charge. Numerous 

I contradictory affidavits were filed. Four 
several warrants of commitment were in 
the gaoler’s hands, upon one at least of 
which the prisoner was retained in cus
tody. They were all for the same offence, 
one having been from time to time sub
stituted for the other. Quære, whether, 
or how far or for what purpose, affidavits 
can be received against a conviction or 
warrant of commitment valid on the 
face of it. A Judge cannot inquire into 
the conclusions at which the magistrate 
arrived if he had jurisdiction over the 
offence charged and issued a proper 
warrant upon that charge, but may in
quire into what that charge was, or whe
ther there was a charge at all. In re 
McKinnon, 2 C. L. J. 324.

7. Warrant Issued in Quebec — Con
spiracy — Locality of Offence.] — 
A Judge cannot, upon the return of a 
habeas corpus where a warrant shews 
jurisdiction, try <>n affidavit evidence 
the question where the alleged offence 
was committed. Sections 4 and 5, R. 
S. ('., 1887, c, 7i), are not intended to 
apply to criminal cases where no pre-
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liminary examination has taken place. 
Section 752 of the Criminal Code, 55 &
50 Viet. c. 29 (I).), only applies where 
the court or Judge making the direction 
as to further proceedings and inquiries 
mentioned therein has power to enforce 
it, and a court or Judge in Ontario has no 
power over a Judge or justice in Quebec 
to compel him to “take any proceedings 
or hear such evidence,” Ac. Regina 
v. Defries, Regina v. Tamblyn, 25 
O. R. I>45.

8. Warrant of Arrest — Jurisdiction — 
Evidenc e to Contradict Warrant.}— 
Where the warrant of arrest on its face 
shows jurisdiction in the magistrate 
issuing it, affidavit evidence is not ad
missible as to where the alleged offence 
was committed, if the offence charged be j 
a criminal one. Regina v. Defries.
1 C. C. V. 207, 24 o. R. 045.

9. When Affidavits May be Received —
Substituted Warrant — Conflicting 
Warrants — Charge of Assault and 
Beating and Conviction of Aggra
vated Assault — Admission to Rail 
Pending A vim vtion for Discharge.]—
It appeared o- an application for a habeas ; 
corpus that lie information laid before j 
a police mai trate and warrant to appre- | 
head wer an assaulting and beating ; 
but it disputed whether upon the 
examii >n and trial this was all the ; 
charge made, or whether he was not then 
charged with an aggravated assault; | 
and whether, when he pleaded guilty, 
he did so to the former or the latter charge. 
Numerous contradictory affidavits were 
filed. Four several warrants of commit
ment were in the gaoler's hands, upon one 
at least of which the prisoner was detained 
in custody. They were all for the same | 
offence one having been from time to 
time substituted for the other. Qu®re, 
whether, or how far or for what, purpose 
affidavits can be received against a con
vict ion or warrant of commitment valid 
on the face of it. A Judge cannot enquire 
into the conclusions at which the magis
trate arrived if he had jurisdiction over 
the offence charged and issued a proper 
warrant upon that charge, but may 
enquire into what that charge was, or 
whether there was a charge at all. Con. 
Stat. Can., cap. 9, probably applies only 
to common assaults, «fee. A charge of 
assaulting and heating is not a charge of 
aggravated assault, and a complaint of

the former will not sustain a conviction 
of the latter, though when the party is 
before the magistrate, the charge of aggra
vated assault may be made in writing and 
followed by u conviction therefor. I fnder 
doubts as to the law, and on the disputed 
facts, the prisoner was admitted to bail, 
pending the application for his discharge, 
which was to he renewed in term. In 
re McKinnon, 2 C. !.. -I. 324.

II. Amendment.
1. Amending Warrant.]—Held, that a 

magistrate acting under the treaty and 
statute after issue of a writ <>i habeas 
corpus, but before its return, might de
liver to the gaoler a second or amended 
warrant, which, if returned in obedience 
to the writ, must be looked at by the 
court or Judge before whom the prisoner 
is brought, lx re Warner, 1 C. L. J. Hi.

2. Depositions— Amendment.]—Quære 
1. As to the power of a Judge sitting in 
chambers, on an application of a prisoner 
for his discharge on a bad warrant, to 
remand him and in aid of the prosecution 
to order the issue of a certiorari to bring 
up the depositions, &c.; 2. As to power 
of a court or Judge, upon reading the 
depositions to amend a bad warrant of a 
coroner, or issue a new one for the pur
pose of detaining a prisoner in custody. 
In he Carmichael, 10 L. J. 325.

3. Power to Amend Defective Convic
tion.]—A defective conviction brought 
up by certiorari, whether in aid of a 
writ of habeas corpus, or on motion to 
quash the conviction, can be amended. 
Regina v. Murdock, 4 C. C. C. 82, 27 
A. R. 443.

III. Appeal or Review.

1. Appeal.]—As to the right of appeal 
to the court of appeal from it decision of 
a Judge on a motion to discharge a pris
oner. See In re Boucher, 4 A. R. 191. 
See In re McKinnon, 2 C. L. J. 324.

2. The Act 29 & 30 Viet. c. 45, appar
ently substituted the right of appeal in 
habeas corpus cases for successive appli
cations from court to court. In re Hall, 
8 A. R. 1.35.
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3. Appeal to County Court — Juris- I
DICTION OP SUPREME COURT --- (’HIM. '
Code Sec. 881.]—Where sin appeal has j 
been taken from a summary conviction 
to the county court, and such appeal has 
been heard, the Supreme Court has no ! 
jurisdiction to impeach the conviction | 
by habeas corpus proceedings being pre- | 
eluded by Crin», (’ode sec. 881. Rex j 
v. Beamish, 5C. (’.('. 388, 8 B. C. U. 171. •

4. Application to Quash.]—An appli- i 
cation to the court to quash a writ of j 
habeas corpus as improvidently issued i 
may be entertained in the absence of the 
prisoner. In he Sproule, 12 S. C. It. 140. !

5. Conviction for Violation of License 
Laws — Habeas Corpus — Motion for 
— Judgment Dismissing not Appeal- 
able when Prisoner is Discharged 
Before Appeal — Costs.}—The prisoner, 
Simon Fraser, had been convicted before 
F. A. Laurence, Stipendiary Magistrate 
for the town of Truro, of violating the 
license laws in force in the town, and 
was fined $40 and costs as for a third 
offence. Execution was issued in the 
form given in 4th R. S. c. 75, under which 
Fraser was committed to jail. While 
there he was convicted of a fourth offence 
and fined $80 and costs, and was detained 
under an execution in the same form. 
The matter came before the Supreme Court 
of Nova Scotia on a motion to make abso
lute a rule nisi granted by W cat herbe, J., 
under 4th R. S. c. 00, “Of securing the 
liberty of the subject.” The rule was 
discharged. In re Simon Fraser, 1 R. 
& (1., N.S.R. 354.

On appeal to the Supreme Court of Can
ada. it appeared that before the insti
tution of the appeal, the time for which 
the appellant had been imprisoned had 
expired and he was at large. On motion 
to dismiss the appeal for want of jurisdic
tion :—Held, that an appeal will not lie 
in any case of proceedings for or upon a 
writ of habeas corpus when at the time 
of bringing the appeal the appellant is 
at large. Appeal dismissed. The ques
tion of costs was reserved and subsequently 
the court ordered that the respondent 
should be allowed his general costs of the 
appeal. Fraser v. Tupper, 21st June, 
1880. N. 8.

G. Discharge from Custody not Review- 
able.]—Where the discharge from custody 
of an applicant under habeas corpus has

been ordered by a tribunal of competent 
jurisdiction, that order is not reviewable 
by way of appeal or otherwise. In re 
Sproule (12 8. C. C. ill) distinguished. 
re E. G. Blair, 23 X. 8. It. 225.

7. Judge in Chambers — Under R. S. 
O. 1887 e. 70, s. 1, the writ of habeas 
corpus may be made returnable before 
“the Judge awarding the same, or, before 
a Judge in chambers for the time being 
or before a divisional court”; and by s. G 
an appeal is given from the decision of 
the said court or Judge to the court of 
appeal :—Held, that the right of appeal 
must be exercised in the manner provided 
by the statute, and therefore an appeal 
from a Judge in chambers must be to the 
court of appeal. Re Harper, 23 ( >. R. G3.

8. Nature of Enquiry into Evidence by 
Reviewing Court.]—Under a writ of ha
beas corpus to determine whether a com
mitment for surrender made by a com
missioner under the Extradition Act was 
justifiable, a reviewing court will revise 
the commissioner’s decision so far as to 
see whether there was legal and com
petent evidence tending to prove the com
mission of the crime, but it will not review 
the commissioner’s decision as to its
sufficiency. Ex Pâtre Fbinburo, 1 
C. C. C. 270.

V. No Appeal.]—Sec. G of Cap. 04, 4th 
R. S., giving an appeal from the decisions 
and judgments of a Judge at chambers, 
does not apply to an order in the nature 
of a writ of habeas corpus granted by a 
Judge under sec. 3 of cap. 00, R. S., “Of 
securing the liberty of the subject.” 
In re A. L.McKenzie, 2 R. A: G., X.S.R. 
481.

10. Review of Facts.]—Held, that where 
the proceedings before a magistrate are 
removed under 20 & 30 Viet. c. 45, s. 5, 
the Judge is not to sit as a court of appeal 
from the findings of the magistrate upon 
the evidence; if any fact found by the 
magistrate is disputed, and lu- would have 
no jurisdiction had he not found the fact, 
then the evidence may be looked at to see 
whether there was anything to support 
his findings upon it; but if the jurisdiction 
to try the offence charged does not come 
in question as a part of the evidence, 
then the jurisdiction having attached, 
his finding is not reviewable as a rule 
except upon an appeal. Regina v. 
Green, 12 1\ R. 378.
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11. Review of Proceedings of County 
Judge’s Criminal Court, Ontario.)—The
County Judge's Criminal Court, It. S. (>. 
1897, v. 57, s. 1, is a court of record, and 
after conviction its proceedings are re- 
viewable only by a writ of error, the right 
of habeas corpus being precluded by It. 
S. U. 1897. c. 83. Regina v. Murray, 
1 C. C. C. 452, 28 U. K. 549.

12. Right of One Writ — Appeal.)— 
A person confined or restrained of his 
liberty is now limited to only one writ 
of habeas corpus to be granted by a 
Judge of the high court, returnable before 
himself or before a divisional court or 
before a Judge in chambers, with a right 
of appeal to the court of appeal, whose 
judgment is final; and where no such 
appeal is taken r* the judgment which 
might have been appealed against be
comes final and conclusive, and may be 
pleaded as res judicata. Taylor v. 
Scott, 30 U. H. 475.

13. Summary Trial of Indictable Of
fences.)—A conviction by a magistrate 
under the sections of the Criminal Code 
relating to the summary trial of indictable 
offences may be brought up for review by 
writs of habeas corpus and certiorari. 
Reqina v. St. Clair, -7 A. R. 308.

14. Supreme Court of Canada.)—The
only appellate power conferred on the 
supreme court in criminal cases is by 
s. 49 of the Supreme and Exchequer 
Court Act, and it could not have been 
the intention of the legislature, while 
limiting appeals in criminal cases of the 
highest importance, to impose on the court 
the duty of revival in matters of fact 
of all the summary convictions before 
police or other magistrates throughout 
the Dominion. Section 34 of the Su
preme Court Amendment Act of 1870 
does not in any case authorize the issue 
of a writ of certiorari to accompany a 
writ of habeas corpus granted by a Judge 
of the supreme court in chambers; and 
as the proceedings before the court on 
habeas corpus arising out of a criminal 
charge are only by way of appeal from 
the decision of the Judge in chambers, 
the said section does not authorize the 
court to issue a writ of certiorari in such 
proceedings; to do so would be to assume 
appellate jurisdiction over the inferior 
court. In re Trepanier, 12 S. C. It. 111.

Semble, that c. 70 of the revised sta

tutes of Ontario relating to habeas corpus 
does not apply to the supreme court of 
Canada. In.

15. For the purpose of an appeal to the 
Supreme Court of Canada in a habeas 
corpus case the first step is the filing of 
the case in appeal with the registrar. 
The judgment of the court, of appeal in 
a habeas corpus proceeding was pro
nounced on 13th of November, 1888. 
Notice of intention to appeal was imme
diately given but the ease in appeal was 
not filed in the supreme court until 18th 
of February. 1889 :—Held, that the ap
peal was not brought within sixty days 
from the date on which the judgment 
sought to be appealed from was pro
nounced and there was no jurisdiction 
to hear it. In re Smari Infants, 16 
S. C. It. 396.

16. The jurisdiction of a Judge of the 
Supreme Court of Canada in matters of 
habeas corpus in criminal cases is limited 
to an inquiry into the cause of imprison
ment as disclosed by the warrant of com
mitment. Ex Parte James W. Macdon
ald, 27 S. C. K. 683.

17. By s. 31 of the Supreme and Ex
chequer Courts Act (11. S. C. c. 135) 
“no appeal shall be allowed in any case 
of proceedings for or upon a writ of ha
beas corpus arising out of any claim for 
extradition made under any treaty.” 
On application to the court to fix a day 
for hearing a motion to quash such an 
appeal :—Held, that the matter was 
coram non judice. and there was no 
necessity for a motion to quash. In he 
Lazier, 29 S. C. 11. 630.

IV. Costs.

1. Adjournment — Expenses — Costs 
— Discretion — Leave to Appeal.]— 
When the officer or other person to whom 
a writ of habeas corpus is directed has 
obeyed it by bringing up the body and 
making his return, the Judge or court 
may make an order for payment by the 
applicant of the expenses of such officer 
or person. Dodd's Case, 2 De (1. & J. 
510, followed. The costs of proceedings 
by habeas corpus are governed by s. 119 
of the Judicature Act. 11. S. O. 1897, c. 51, 
and are therefore in the discretion of the
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court or Judge. Regina v. Jones, (1894) 
2 Q. It. 382, followed. Where, in obe
dience to a habeas corpus, the person to 
whom it was directed produced the body 
of an infant before a Judge in chambers, 
and filed affidavits in answer to the writ, 
making his return thereto, and the appli
cant thereupon applied for an enlarge
ment, which the Judge granted upon 
condition of the applicant paying to the 
respondent a sum for counsel fee and 
expenses, and the applicant appealed 
from the order embodying such condition 
to a divisional court, which dismissed 
the appeal, giving the applicant leave 
however, to have her original application 
heard upon payment of the sum already 
oidered to be paid, and a further sum, 
the court of Appeal refused the applicant 
leave to appeal, from the order of the 
divisional court. Re Weathehall 21 
Oce. N. 256, 1 O. L. R. 542.

2. Costs on Discharge.]—It is within 
a Judge’s discretion to award costs against 
the prosecutor on the discharge of an 
applicant, but the power should be ex
ercised oidy in extreme cases if at all. 
In he Walter Murphy, 28 N. S. R. 196.

3. Theft — Jurisdiction of County 
Court Judge.]—Defendant was convicted 
of theft by magistrate, and an application 
made to the county court Judge under 
habeas corpus proceedings, an order for 
his release was made and informant ad
judged to pay costs. :—Held, on appeal, 
that inasmuch as the record did not show 
that the party ordered to pay the costs 
was the informant, the motion to discharge 
so much of the order as referred to costs, 
should be allowed..

V. Evidence.

1. Contradicting Record.]—If the record 
of a superior court, produced on an appli
cation for a writ of habeas corpus, con
tains the recital of facts requisite to confer 
jurisdiction it is conclusive and cannot 
be contradicted by extrinsic evidence. 
In re Sproule, 12 S. C. R. 140.

2. Conviction by Stipendiary Magis
trate.]—Habeas corpus to review a con
viction made summarily under the Code,

' for theft by the stipendiary magistrate 
of the city of Halifax. Rex v. White, 
34 N. S. R. 436, Regina v. Bowers, 34 
V 8. i: MO.

3. Investigation of Facts.]—The pris
oner was convicted by the police magis
trate for the city of Toronto, for that she 
“did on,” &c., “at the said city of Toronto, 
keep a disorderly bawdy house on Queen 
street, in the said city,” and committed 
to gaol at hard labour for six months. 
A habeas corpus ai d certiorari issued; 
in return to which the commitment, con
viction, information, and depositions were 
brought up. On application for her dis
charge :—Held, no objection that there 
was no evidence to warrant the conviction 
—for when a proper commitment is re
turned to a habeas corpus, and there was 
evidence, the court will not enter into 
the question whether the magistrate has 
drawn the right conclusion from it. 
Semble, that on such an application affi
davits cannot be received to sustain ob
jections to the conduct of a magistrate in 
dealing with the case before him; but that 
such conduct may furnish ground for a 
criminal information. Quære, with re
gard to some of the objections, whether 
the court, on such an application, can 
go behind the warrant of commitment. 
Regina v. Munro, 24 U. C. R. 44.

4. Practice and Procedure — Evidence.] 
—The provision in R. S. (). 1887, c. 70, 
s. 6, that the court or Judge before whom 
any writ of habeas corpus is returnable, 
may proceed to examine into the truth 
of the facts set forth in such return by 
affidavit or by affirmation, is permissive 
only, and a Judge has power in such a 
case to direct that the evidence shall be 
taken viva voce before him. In this 
matter it was directed, as in re Murdoch 
9 V. R. 132, that the evidence should be 
taken viva voce, and it was further or
dered that a foreign commission should 
issue to take evidence abroad, and that 
the parties to the application should he 
at liberty to examine each other for 
discovery before the hearing. The costs 
of the demurrer to the return (II P. R. 
482) were given against the father of the

I infant in any event of the proceeding.
! Re Smart Infants 12 P. R. 2.

5. Question of Fact.}—Held, that the 
conviction having l>een regular, and made 
by a court in the unquestionable exercise
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of its authority ami acting within its jur
isdiction, the only objection being that 
the magistrate erred on the facts,and that 
the evidence did not justify the conclusion 
at which he arrived as to the guilt of the 
prisoner, the Supreme Court could not go 
behind the conviction and inquire into 
the merits of the case by the use of a writ 
of habeas corpus, and thus constitute it
self a court of appeal from the magis
trate’s decision. In Re Trepanieh, 
12 S. V. R. 111.

6. Reviewing Decisions.]—The Judges 
of the superior courts in the country where 
the fugitive is found may, on a writ of 
habeas corpus and certiorari, consider 
if there was suffiicent evidence before the 
committing magistrate to justify the com
mittal, and so may review the decision 
of the magistrate on the evidence. In he 
Burley, 1 C. L. J. 34. In re Warner, 
1 C. L. J. 16.

7. Reviewing Decisions.]—The duty of 
the court or a Judge on a habeas corpus 
is to determine on the legal sufficiency 
of the commitment, and to review the 
magistrate’s decision as to there being 
sufficient evidence of criminality. Re
gina v. Reno, 4 P. R. 281.

S. Weight of Evidence — Conviction.] 
—Upon habeas corpus, the court will not 
judge of the weight of the evidence upon 
which a conviction was based, if there 
was evidence upon which the magistrate 
might have convicted. The Queen v. 
St. Claire, 3 C. C. C. 551. 20 Occ. N. 
204, 27 A. R. 308.

VI. Jurisdiction.

1. County Court.]—Quære, has a Judge 
of the county court as a Master of the 
Supreme Court, jurisdiction to hear an 
application by habeas corpus for the dis
charge of a prisoner tried summarily by 
a stipendiary magistrate, the ground of 
the application being that the prisoner 
had not consented to be tried summarily ? 
Regina v. Bowers, 34 N. 8. R. 650.

2. County Court — Liberty of Sub
ject Act.]—The county court has no 
jurisdiction to issue a writ of habeas cor
pus. It has concurrent jurisdiction with

the Supreme Court under the Liberty 
of the Subject Act. Re Edwin (1. Har
ris, N. S. R. 508.

3. County Court Judge’s Criminal Court
(X. S.) — Right to Habeas Corpus.}— 
The County Court Judge's Criminal Court 
(N. S.) having been constituted a Court of 
Record by Acts X. S. 1880, c. 11 and 52 
Viet. (Can.) c. 47, s. 5, a conviction, by 
such court at Halifax, therein, of an 
offence tried by consent of accused is 
reviewable only under Part Lll. of the 
Criminal Code and cannot be made the 
subject of investigation under a writ of 
habeas corpus. Rex v. Cavanaoh, 5 
C. C. C. 507.

4. County Court Judge — Jurisdiction 
—Power to Enquire into.]—The County 
Court Judge’s Criminal Court (N. S.) 
having general jurisdiction of the offence 
of larceny, its sentence cannot be dis
charged by habeas corpus proceedings. 
Regina v. Burke, 1 C. C. C. 530.

5. County Court Judge — Liquor Li
cense Act — Conviction — Findings 
of Fact — Review.}—A Judge of a 
county court has no jurisdiction to grant 
an order under the Habeas Corpus Act 
(Consolidated Statutes c. 41) unless the 
person applying is confined within the 
Judge's county. Where there is con
flicting evidence in a case for selling 
liquor contrary to the Liquor License Act, 
1896, the finding of the committing justice 
on questions of fact can not be reviewed 
on an application for an order in the 
nature of a habeas corpus. Rex v. Wil
son, Ex P. Irving, 35 X". B. R. 461.

6. County Judge’s Discretion.]—When 
a county Judge has jurisdiction in the 
premises a superior court Judge will 
not in general (if at all) exercise a power 
of appeal by habeas corpus, which was 
never intended as a means of appealing 
from the discretion of a county Judge. 
Runcieman v. Armstrong, 2 C. L. J. 165.

7. Court of Record — Police Magis
trate.}—The prisoner was charged before 
the police magistrate of Hamilton with 
an offence triable at the general sessions 
of the peace and having elected to be 
tried summarily, was convicted. Appli
cation wras made for a habeas corpus 
under the Ontario Habeas Corpus Act 
R. S. O. 1897, c. 83. Held, that the
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police court was not a court of record 
within the meaning of that statute; that 
the statute did not contemplate any courts 
of record inferior to or less principal than 
the High Court of Justice, li. v. Gibson, 
2 C. C. C. 302, 20 O. it. 660.

8. Doubtful Jurisdiction.]—Where a per
son is restrained of liberty under a sta
tute. he should be discharged, unless the 
Judge is satisfied by unequivocal words 
in the statute that the imprisonment 
is warranted. In iik Slater and Wells, 
0 L. J. 21.

0. Held, that in favour of liberty, it 
is the duty of a .bulge on a habeas corpus, 
when doubting the sufficiency of a war
rant of commitment, to discharge the 
prisoner. In re Beebe, 3 1*. R. 270.

10. Exclusive Right to Issue. |—The 
Judges of the Supreme Court of the Pro
vince have the exclusive right to issue 
writs of habeas corpus to enquire into the 
legality of the imprisonment of a person 
confined in the Dominion penitentiary 
at. Dorchester though he was committed 
there by the court of another province. 
Ex Parte Strather, 25 N. 13. It. 374.

11. Illegal Sentence — Writ of Er
ror.]—A prisoner on conviction was sen
tenced to two years imprisonment in the 
county jail, and application was made by 
habeas corpus to review the sentence 
as illegal in the Supreme Court :—Held, 
discharging the rule nisi, that after con
viction by a court of superior criminal
{"urisdiction, habeas corpus does not apply, 
n re Sprotrle, 12 S. C. C. 140, followed, 

and that the only recourse is by writ of 
error. Further (Weatherbe, J., dubi- 
tante) that the Supreme Court has un
doubted jurisdiction to entertain such 
a proceeding, not only expressly and im
pliedly by statute but also as sharing in 
criminal matters, the original common 
law jurisdiction of its prototype, the court 
of Queen’s bench in England. And that 
the convicting and reviewing tribunal 
being theoret ically one and the same court, 
was not an objection. (Note.—But now, 
Criminal Code s. 745. seems to abolish 
the jurisdiction.) In re D. C. Ferguson, 
34 N. S. R. loti.

12. Judge in Chambers.]—As to the 
right of a Judge sitting in chambers in 
Upper Canada to order the issue of a writ

of habeas corpus, where the custody is 
not for criminal or supposed criminal 
matter; the Imperial statute 5(i Geo. 111., 
c. 100, not being in force in this colony. 
In re Hawkins, i) L. J. 298, doubted. 
In re Bigger, 10 L. J. 329.

13. A Judge in practice court cannot 
grant a rule nisi for a habeas corpus ad 
Subjiciendum. Regina v. Smith, 24 
U. C. R. 480.

10. A Judge in chambers, under orders 
of 1853, may grant a writ of habeas cor
pus. Re Patou, 4 Gr. 147. See Regina 
v. Arscott, 9 O. It. 541.

15. Jurisdiction of Federal Supreme 
Court in Matters of.]—In matters of ha
beas corpus, a Judge of the Supreme Court 
of Canada has equal and co-ordinate 
power with a Judge of a provincial Su
preme Court, and is, therefore, not vested 
with appellate powers to void or reverse 
judgments of provincial courts on such 
matters. Rex v. White, 4 C. C. C. 430, 
34 N. S. R. 436.

Hi. Jurisdiction of Federal Judge in 
Habeas Corpus.]—The jurisdiction of a 
Judge of the Supreme Court of Canada 
in matters of habeas corpus, in any crim
inal case is limited to an enquiry into the 
cause of commitment as disclosed by the 
warrant of commitment. Ex Parte 
MacDonald, SC. C. C. m, 27 r 8. C R. 
686.

17. Jurisdiction of Judges in Quebec.]— 
By chap. 95 of the Consolidated Statutes 
of Lower Canada respecting writs of 
habeas corpus, all persons detained on 
any criminal charge, have the right to 
demand from the court of King's bench or 
from the Superior Court or any Judge 
of any such courts, a writ of habeas cor
pus. But such Judges only have juris
diction in the division or district where 
the applicant is confined. The appli
cation therefor must be made to the jus
tice qualified and authorized to exercise 
his judicial function, resident within the 
district where the applicant is confined. 
Ex Parte Tremruay, 6 C. C. C. 147, 
Q. R. 11, K. B. 454.

18. Jurisdiction of Quebec Supreme 
Court Judges.]—1. In the Province of 
Quebec the Supreme Court Judges have 
jurisdiction in habeas corpus applications
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within the district where the place of 
detention is. 2. Where a person is im
prisoned under a sentence passed by a 
court having general jurisdiction, he 
cannot be discharged by habeas corpus, 
but should be left to his remedy by appeal, 
exceptions or writ of error. Ex Parte 
Goldherry, 10 ('. C. C. 303.

10. Sentence — To Penitentiary — 
Inquiry by Courts of Province where 
Penitentiary Situate — Trial in 
Another Province.}—1. The Supreme 
Court of New Brunswick has no power 
on habeas corpus, or in any other pro
ceeding to inquire into the validity or 
regularity of any proceedings connected 
with the trial of an accused person by 
the court of another Province. If there 
is any illegality in connection with such 
trial the accused should test validity of 
proceedings in the courts of the province 
where the trial took place. R. v. Wright, 
10 ('. V. V. ltd.

20. Merits of Conviction not to be De
cided upon. I—Under section 1 of chap. 95 
of the Revised Statutes of Lower Canada, 
1801, every person deprived of liberty 
on account of a criminal offence, has the 
right of asking for and obtaining from 
the court of Queen’s bench or from the 
superior court :t writ of habeas corpus, 
but it is not for said resepctive courts to 
decide whether or not as a matter of fact 
the person brought up on habeas corpus 
is guilty of the offence mentioned in the 
conviction. Regina v. Bougie, 3 C. C. C. 
487.

21. Order of Discharge under c. 41, 
Consol. Stat. — Whether Court has 
Power to set Aside.1—An order of a 
Judge made under the Consol. Stat. c. 41, 
discharging a prisoner from custody, 
cannot be set aside or revised by the court. 
Ex Parte Byrne, 22 N. B. R. 427.

22. Revising Powers of Judges of Su
perior Courts over Decisions of Magis
trates — Jurisdiction of Police Magis
trates.]—The 29 & 30 Vic. cap. 45 had 
in view and recognizes the right of every 
man committed on a criminal charge to 
have the opinion of a Judge of a superior 
court upon the cause of his commitment 
by an inferior jurisdiction. The Judges 
of the superior courts are bound, when a 
prisoner is brought before them under 
that statute, to examine the proceedings

I and evidence anterior to the warrant of 
commitment and to discharge him if 
there does not appear sufficient cause for 
his detention. The evidence in this case 
warranted the magistrate in requiring 
bail. Police magistrates have jurisdiction 
both in cities and counties. Regina v. 
Mosier, 4 P. R. 04.

23. Supreme Court of Canada — Limits 
of Jurisdiction.]-—The jurisdiction of a 
Judge of the Supreme Court of Canada 
in matters of habeas corpus in criminal 
cases, is limited to an inquiry into the 
cause of imprisonment as disclosed by the 
warrant of commitment. Ex Parte 
James W. Macdonald, 27 S. V. C. 083.

24. Supreme Court of Canada — Juris
diction.]—An application for habeas 
corpus was made to a Judge of the Su
preme Court of Nova Scotia, who referred 
the matter to the court, which dismissed 
it. Thereupon a further application was 
made to Sedgwick, J., of the Supreme Court 
of Canada, under section 32 of the Su
preme Court Act, which confers original 
urisdiction in habeas corpus . :—Held, 
>y Sedgwick, J.. that though his juris

diction under the section referred to 
might be co-ordinate and equal to that

j of a Judge of the Supreme Court of Nova 
1 Scotia, it did not extend further or con

stitute him a court of appeal with juris- 
1 diction to void the decision of the Supreme 

Court of Nova Scotia. Re Patrick 
j White, 31 S. C. C. 383.

25. Supreme Court of Canada.]—Section 
! 51 of the Supreme Court and Exchequer 
! Courts Act does not interfere with the in

herent right which the Supreme Court, in 
common with every superior court, has 
incident to its jurisdiction, to inquire 
into and judge of the regularity or abuse 
of its process, and to quash a writ of 
habeas corpus and subsequent proceed
ings thereon when, in the opinion of the 
court, such writ has been improvidently

( issued by a Judge of said court. The 
section does not constitute the individual 

j Judges of the Supreme Court separate 
j and independent courts, nor confer on 

the Judges a jurisdiction outside of and 
independent of the court, and obedience 
to a writ issued under said section cannot 

! be enforced by the Judge but by the court, 
i which alone can issue an attachment for 
j contempt in not obeying its process, 
i Per Strong, J., the words of s. 51 express-
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ly giving i'.n appeal when the writ has 
been refused or the prisoner remanded, 
must be attributed to the excessive 
caution of the legislature to provide all 
protection t<> the subject in the matter 
of personal liberty, and not to an intention 
to deprive the court of the right to enter
tain appeals from, and revise, rescind 
find vary, orders made under this section. 
In re Sprovle, 12 S. C. It. 140.

26. As regards habeas corpus in crim
inal matters, the Supreme Court has only 
concurrent jurisdiction with the Judges 
of the superior courts of the various pro
vinces, and not an appellate jurisdiction, 
and there is no necessity for an appeal 
from the judgment of any Judge or court, 
or any appellate court, because the pris
oner can come direct to any Judge of 
the Supreme Court individually, and i 
upon that Judge refusing the writ or re
manding the prisoner, he could take his 
appeal to the full court. In re Boucher, 
Cassels’ Dig. 1S2

27. Warrant of Commitment — Venue 
— Sentence — Code Sec. 609.]—By 
Code sec. 60!) indictment includes any 
record, and the venue (which means the 
place where the crime has been committed) 
need not be stated in the warrant if noted 
in the margin thereof. When the offence 
was not one for which local description 
was required, the jurisdiction of the court i 
was sufficiently shown by the marginal 
note. R. v. Smitheman, 9 C. C. C. 17, 1 
35 C. S. C. R. 490.

VII. Remand.

1. Illegality of Arrest — Code Sec. 
577-586.}—On an application for habeas 
corpus prisoner’s affidavit disclosed that 
he had been arrested in Buffalo, without | 
any warrant, and handed over to the 
Canadian officials and transported to 
Toronto without any extradition pro
ceedings being taken. The only return 
to the writ was the gaoler’s return, and 
annexed as the only cause of detention 
was a warrant of remand of the justice :— 
Held, that the court on an application 
for habeas corpus could not enquire into 
the manner or circumstances under which 
the accused was brought into Canada. 
Where the return to a writ of habeas 
corpus shows that a valid remand was

made, notwithstanding the fact that 
such may have been made subsequently 
to the issue of the writ, it is sufficient for 
the purpose of detaining the prisoner. 
R. v. Walton, It) C. C. C. 269.

2. Murder — Form of Warrant — 
Remand.]—Held, that a warrant of com
mitment issued by a magistrate under 
the treaty and our statute, C. C. C. c. 89, 
which used the words “did wilfully, 
maliciously, and feloniously stab and 
kill” and omitted the words “murder” 
and “with malice aforethought” and con
cluded by instructing the gaoler to “there 
safely keep him the prisoner, until he 
shall be thence delivered by due course 
<>f law,” did not come within the pro
visions of the treaty or statute and was 
consequently defective. In re Ander
son, nr. i\ 9.

Held, that when a prisoner was brought 
before the court upon a writ of habeas 
corpus under our statute, the warrant 
of commitment upon which he was de
tained appearing on its face to be defec
tive, the court had no authority to re
mand him, such power only being charged 
with any offence for which he could be 
tried in this Province. In

VIII. Return.

1. Custody of Children — Suffiency 
of Return to Writ.}—A writ of habeas 
corpus was allowed .directed to the Halifax 
Infants’ Home to produce two children, 
at the instance of their guaidians lately 
appointed. A return and an amended 
return made to the effect that the children 
being of suitable age. had been, under 
the regulations of the institution, placed 
with suitable persons, who undertook to 
give them homes. That one had been 
removed to the United States, out of the 
jurisdiction, and that after inquiry it 
was found impossible to ascertain the 
whereabouts of the other. It appeared 
that four years before, the mother of 
these children, who were illegitimate 
was convicted under I!. S. 6th Scries, 
c. 95, of neglecting and ill using them, 
in consequence of which they were com
mitted to the custody and guardianship 
of the Infants’ Home. Objection being 
made to the above return as insufficient 
in not properly accounting for the children. 
—Held, that as the custody of the In-
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fonts' Home was lawful, and as their 
guardianship had been substituted for 
that of the mother, and as there was noth
ing illegal in the manner in which the 
children had been disposed of, the return 
was sufficient. Re Mahoney Children, 
24 V s R. 86

2. Defective Warrant.]—The course to 
be taken by the court on return of a ha
beas corpus, shewing prisoner detained 
under a defective warrant in execution 
of a conviction of a justice of the peace 
discussed. Arscott v. Lille>. 11 < >. li. 
153.

3. Evasive Return.]—A writ of habeas 
corpus was issued directing the defendant , 
the patroness of a benevolent institution 
for destitute children, to produce certain 
children, alleged to have been placed by 
their father, the petitioner, with her in 
Edinburgh. Scotland, and by her illegally 
removed to this Province, after demand 
made upon her for their custody. To 
this defendant returned that the children 
were not then in her custody, possession, 
power or control, and that the petitioner 
was an unfit person to have possession 
of them. This return was set aside by 
the Judge at chambers as evasive, and an 
amended return was made, containing 
further particulars, but not justifying 
the legality of her course in having with
held them from the petitioner, after de
mand made :—Held, that inability to 
produce the children was no sufficient 
excuse for not obeying the writ when such 
inability was the result of previous illegal 
conduct. and that the amended return, 
should be set aside and attachment for 
contempt allowed to issue. But (per 
Ritchie. J..) defendant might have a fur
ther opportunity of producing the chil
dren or of giving further particulars of 
how and when she disposed of them 
when she last heard from them and in 
whose custody, and where she believed 
them to be. and showing that she made 
every effort to obtain possession of and 
produce them, in obedience to the writ. 
Regina v. Sterling, he Delaney Chil
dren, 22 N. S. R. 547.

4. Evasive Return.]—The writ of attach
ment being held in suspension for thirty 
days, the defendant made a third return 
setting forth as full particulars as were 
at her command, and the present addresses 
as she believed, of the children, also that

she had instructed her solicitors to take 
steps for their recovery. The affidavit 
of the solicitors set forth that they had 
despatched an agent to the addresses 
given, but could not ascertain the where
abouts of the children. It did not appear 
that the agent was provided with any 
credentials establishing his connection 
with the defendant, or his right to in
vestigate the matter :—Held, that the 
defendant should herself have gone to 
the addresses, should if necessary have 
advertised or used personal influence, or 
have invoked the law and should have 
omitted nothing “which mortal man 
might do,” in order to purge her con
tempt. Not having done so. the writ 
should be executed and the defendant 
held to answer interrogatories. In he 
Emma Sterling, 23 X. S. R. 195.

5. Judge’s Signature to — Retvhn by 
Gaoler.}—A writ of habeas corpus should 
be signed by the Judge who awards the 
same and the return of the gaoler should 
certify the cause of detention. Regina 
v. St. Clair, 3 (’. C. C. 351.20 ( )<*c. X. 204, 
27 A i:. 308

(i. Necessity for Certiorari — Proceed
ings on File.]—The mere fact of the pro
ceedings in the court below being on the 
files of the court, does not do away with 
the necessity of a writ of certiorari to 
bring up the proceedings. On a motion 
to cpiash a summary conviction the writ 
must issue before the proceedings can be 
enquired into. It is the return to the 
writ made in due form which gives the 
necessary jurisdiction to revise the con
viction. Rex v. MacDonald (Xo. 2) 
5 C. C. C. 279.

7. Return Day.]—Held, that at common 
law the Judges of the superior courts of 
common law can order writs of habeas 
corpus ad subjiciendum in vacation, 
returnable either in term or vacation. 
Re Hawkins, 3 I*. R. 239.

Semble, that when a Judge in a Pro
vince has the right to issue a writ of ha
beas corpus returnable in term as well as 
in vacation, a Judge of the Supreme Court 
might make the writ he authorizes re
turnable in said court in term as well as
immediately. In re Sproule, 12 S. C. R.

1 in.

8. Returnable Forthwith — Prisoners 
Brought in Once — Whether Orders
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to Bring in Again can he Made With
out Issuing New Writs.]—Writs of ha
beas corpus were made returnable forth
with. The prisoners were brought into 
court on Tuesday, and the matter directed 
to be argued <m the following Saturday. 
The same day the sheriff took the pris
oners back to the gaol from which he 
had brought them. The writs and re
turns had been filed the day the prisoners 
had been brought in, and by order of a 
Judge taken off file again and returned 
to the sheriff :—Held, by Allen, C. J., 
Fisher and Duff, JJ., (Weldon and Wet- 
more. JJ., dissenting), that the court 
could direct the sheriff to bring in the 
bodies of the prisoners on the day set 
forth for the argument, without directing 
new writs to be issued. Regina v. 
Tower ; Same v. Mulholland, 20 X. B. 
li. ITS

0. Returnable Forthwith — Prisoners 
Brought in Once — Whether Orders 
to Bring in Again can be Made With
out Issuing New Writs.]—Writs of ha
beas corpus were made returnable forth
with. The prisoners were brought into 
court on Tuesday, and the matter directed 
to be argued on the following Saturday. 
The same day the sheriff took the prisoners 
back to the gaol from which he had brought 
them. The writs and returns had been 
filed the day the prisoners were brought 
in. and by the order of a Judge taken off 
file again and returned to the sheriff :— 
Held, by Allen. (’. J., Fisher and Duff, JJ. 
(Weldon and Wetmore, JJ., dissenting), 
that the court could direct the sheriff 
to bring in the bodies of the prisoners on 
the day set for in the argument, without 
directing new writs to issue. Regina 
v. Tower, 20 X. B. R. 478.

10. Return — (’opt of Warrant.]—
It is sufficient to return to a writ of ha- : 
beas corpus a copy of the warrant under 
which the prisoner is detained, and not the 
original. In re Ross, 3 P. R. 301.

11. Held, that the person to whom a 
habeas corpus is directed, commanding 
him to return “the cause of taking and 
detainer,” must return the original, and 
not merely a copy of the warrant. In re 
Ross. 3 P. R. 301. to the contrary, doubted 1 
In re Carmichael, 10 L. J. 325.

12. Custody of Infants.]—A return was 
made by the mother of the infants, in 1

whose custody they were, to a writ of 
habeas corpus obtained by the father 
with the object of compelling the delivery 
of their custody to him. The return 
stated that they were all under twelve, 
the age mentioned in R. S. O. 1877, c. 130, 
s. 1 :—Held, upon demurrer, that the 
return must be considered in the light, 
not only of the common law, but of the 
statutory provisions with regard to the 
custody of infants, and that the return 
was sufficient in law. Re Murdoch, 0 
P. It. 132, explained and followed. Re 
Smart Infania, 11 P. I!. 182.

13. Form — Filing.}—A habeas corpus 
directed to a gaoler was sent to the clerk 
of the Crown with a return stating that 
he held the prisoners under a warrant of 
committal annexed, but was unable to 
produce them for want of means to pay 
for their conveyance. This return having 
been marked by the clerk, “Returned and 
filed.” a Judge allowed these papers to be 
withdrawn for the purpose of having 
another return made. The prisoners 
were afterwards produced with the writ, 
to which the foregoing return was annexed, 
and another stating that the prisoners 
were held under the warrant already 
spoken of and a subsequent warrant, by 
which an alleged defect in the first was 
intended to be cured :—Held, 1. That 
the first return was in fact no return, 
merely alleging matters of excuse for not 
making a return. 2. That a return can
not be filed until it has been read before 
the Judge; and that the second return 
was authorized. Regina v. Reno, 1 
P. R. 281.

14. Sheriff.]—A return by the sheriff 
to the writ setting out the conviction and 
sentence and the affirmation thereof by 
the court of error is a good and sufficient 
return. If actually written by him or 
under his direction the return need not 
be signed by the sheriff. In re Sproule, 
12 S. C. R. 140.

15. Return of Two Warrants for Same 
Offence.I—The return to a wrrit of habeas 
corpus disclosed two warrants of com
mitment for the same offence :—Held, 
that the return to the order was bad, 
because neither it nor the second com
mitment showed that the justice intended 
to amend the first warrant or substitute 
the second for the first. It. v. Venot 
6 C. C. C. 209.
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IX. Right To.

1. Application for — Forum — Dis
tricts — Judges — Court of King’s 
Bench — Consent.]—A person deprived 
of his liberty, who wishes to obtain the 
issue of a writ of habeas corpus, must 
make his application for such writ to 1 
any Judge who may be in the district in 
which the prisoner is confined, and who 
is qualified and authorized to exercise 
his judicial functions therein. 2. If there 
be no Judge within the limits of such dis
trict, the application for a writ of habeas 
corpus may be made either to a Judge 
in any adjoining district. or to any Judge 
in the city of Montreal or in the city of 
Quebec, according as an appeal from the 
district where the applicant is confined 
would l>e brought to one or the other city.
3. The court of King’s bench, appeal side, 
has original jurisdiction at Montreal or 
Quebec in matters of habeas corpus with 
respect to any person confined in a dis
trict from which appeals are brought to 
one or the other city; but a Judge of the 
court ni the King’s bench has no juris
diction to grant an order in chambers in 
such matter, unless it be first established 
that there was no Judge within the limits 
of the district where the prisoner is con
fined, when the application was made to 
such Judge of the court of King’s bench.
4. Where a court or Judge is not vested 
with jurisdiction by lawr, the consent of 
the parties cannot confer jurisdiction. 
Ex P. Tremblay, Q. R. 11, K. B. 454.

2. Application for Discharge-DiRF.crioN 
of Writ — Application was made to 
the Judge of the County Court for 
the Discharge of an Insolvent Debtor 
under Chapter 118 op the Revised 
Statutes (5th Series).]—The application 
was refused on the ground that the debtor 
had been guilty of fraud in respect of 
delay of payment and the disposal of 
his property, and the learned Judge made 
an order directing that he be confined in 
jail for a period <>f six months. This 
order was made on Saturday, the 23rd 
day of January, 1880, but was inadvert
ently dated as of the 24th (Sunday). 
The mistake being discovered, the learned 
Judge, on Monday, the 25th, made a fur
ther order, confirming the first order, and 
directing that the debtor be confined in 
jail for a period of six months from the 
23rd of January for such fraud. Appli
cation was thereupon made to the court I

for the discharge of the debtor under a 
writ of habeas corpus, on tin- ground that 
lie was illegally detained, the imprison
ment under the execution having deter
mined when the orders were made by the 
county court Judge in respect to the im-

firisonment for fraud, and such orders 
>eing bad :—Held, that the prisoner was 

not entitled to the relief sought, the ex
ecution under which he was imprisoned 
continuing in force until he was released 
by the creditor, or until the making of 
a valid order for his discharge under the 
Act, or for his further imprisonment for 
fraud :—Held, also, that the writ of ha
beas corpus should have been directed to 
the sheriff and not to the jailer. Wea- 
therbee, J.. dissenting. In re (1. R. 
Johnston, 7 R. & (1., X. S. R. 51, 7 C. 
L. T. <H).

On appeal to the Supreme Court of 
Canada :—Held, that the appeal must be 
dismissed without costs. No costs are 
given in habeas corpus appeals, as a 
general rule, in favourem libertatis. In 
re G. R. Johnson, 20th Feb., 1886.

3. Arrest on Sunday — Commitment — 
Proper Remedy.}—Where the commit
ment and recognizance taken on Sunday 
are sought to be attacked, the proper 
remedy is habeas corpus not certiorari. 
Ex Parte Garland, 8 C. (V C. 385, 35 
N. B. R. 500.

4. Attachment.]—A veidict was taken 
in a cause of nisi prius subject to a refer
ence, and the rule of reference was after
wards made a rule of court, and contained 
the usual clause against filing any bill in 
equity; and the defendant, against whom 
the award was made, did not make any 
motion in this court in proper time, but 
filed his bill in equity, for w'hich the court 
granted attachments against him and his 
solicitor, upon which writs of habeas 
corpus were subsequently issued. The 
court refused to entertain a motion to 
set aside those writs or suspend pro
ceedings upon them. Regina v. Mad- 
dock, In re Manners v. Clarke, 1 U. 
C. R. 822.

5. Canada Temperance Act — Third 
Offence — Invalidity of Conviction 
upon Second Offence.]—The accused 
having been convicted of a thiid offence 
under the Canada Temperance Act, and 
the first and second convictions having 
been put in evidence under s.-s. (b) sec. 
115 of that Act, and it appearing that
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the second conviction was void for con
travention of sec. 104 as amended by c. 
43 (1888,) it was held that the third con
viction was bad and unwarranted by law. 
Hex v. MacDonald, 5 C. C. C. 97.

6. Capias.]—Where it appeared that 
the prisoner was in custody under a writ 
of capias, issued out of the county court, 
regular on its face, but which, it was 
contended, had been improperly issued, 
a Judge in chambers refused to discharge 
the prisoner. In re Bigger, 10 L. .1. 329.

7. Costs — Jurisdiction.]—A prisoner 
convicted summarily of theft by a sti
pendiary magistrate, having been dis
charged by a Judge of the county court 
as a Master of the Supreme Court, on the 
ground that he had not consented to be 
so tried, an order was made directing 
costs against B., alleged to have been the 
informer and prosecutor -Held, that as 
the record of conviction did not disclose 
it, and there was only the prisoner's 
affidavit to show that B. was informer 
and prosecutor, the order as to costs was 
bad. This being so, B. was not bound to 
have appeared to the rule nisi, under 
which prisoner was discharged, nor were 
the magistrate and jailer, also served. 
Quaere, had the county court Judge juris
diction ? Regina v. Bowers, 34 N. S. R. 
550.

8. Criminal Charge.]—29 & 30 Viet, 
c. 45 had in view and recognizes the right 
of every man committed on a criminal 
charge to have the opinion of a Judge of 
a superior court upon the cause of his 
commitment by an inferior jurisdiction. 
Regina v. Mosier, 4 P. R. 64.

9. Debtor.]—It is not illegal to issue 
a writ of habeas corpus to bring up a 
debtor in custody on an attachment for I 
the non-payment of costs, and the sheriff j 
cannot therefore justify an escape from ! 
the attachment on the ground that the 
debtor was brought up by habeas corpus 
by the plaintiff, and that it would have 
been illegal for the sheriff afterwards to 
detain him, and so he was permitted to 
leave his custody. Graham v. Kings- 
mill, 6 O. S. 584.

10. A deputy judge of a county court 
declined, on the ground that he was the 
partner of the plaintiff’s attorney, to 
entertain an application by the defendant

for a supersedeas because he had not been 
charges! in execution within the term 
next after judgment :—Held, that the 
defendant was entitled to be discharged 
from custody under a writ of habeas 
corpus. Reid v. Drake, 4 P. R. 141.

11. Discharge of Party Re-arrested 
after Release.]—Certiorari to remove a 
conviction for violation of the license 
laws in the city of Halifax <piashed, on 
the ground that a bond had been filed 
instead of bail. The defendant having 
been released on the issue of the certiorari, 
and re-arrested on the original warrant 
after the certiorari was <plashed, the court 
granted a rule in the nature of a habeas 
corpus under the statute “ Of securing 
the liberty of the subject,” on terms that 
defendant should bring no action. The 
City of Halifax v. Leake, 2 R. & G., N. 
S. R. 142.

12. Discretionary Power to Refuse Writ.] 
—The writ of habeas corpus will be re
fused if the Judge reaches the conclusion 
that the writ would be quashed if issued 
upon the admission of the facts submitted. 
LTnited States v. Weiss, 8 C. C. C. 62.

13. Discharge of Prisoner under Writ 
of, Where Proceedings Irregular.]—The
court made absolute a rule nisi for a 
habeas corpus where it appeared that the 
prisoner had been arrested on an execution 
for penalties under the License Laws, 
the justices having proceeded with the 
cause in the absence of defendant, without 
an affidavit of the service of summons, 
although on the hearing of the rule nisi 
it was made to appear that the summons 
had actually been served. In re Donald 
McEachbrn, l R. & <1.. N.8.R. 321.

14. Dispensing with Issue of Writ —
Discharge of Prisoner Without Being 
Brought up — Parties to he Served — 
Conviction — Hard Labour — Du
plicity.]—A conviction, which attaches 
hard labour to imprisonment in default 
of there being sufficient distress to levy the 
fine imposed, is bad. A conviction which 
charges an offence on two separate days, 
charges two distinct separate offences, 
and, if it be a case where s. 26 of the Sum
mary Convictions Act applies, is bad; 
a warrant of commitment based on such 
a conviction is consequently bad. It is 

i a usual, convenient and established prac- 
, tice that a rule nisi to shew cause why a 

writ of habeas corpus should not issue
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should also require cause to be shewn 
why, in the event of the rule being made 
absolute, the prisoner should not be dis
couraged without the actual issue of the 
writ of habeas corpus and without his 
being personally brought before the court ; 
but in order that the rule may be made 
absolute in this form, the magistrate, the 
keeper of the prisoner, and the prosecutor 
should all be served with the rules 
or at least be represented on its return. 
The Queen v. Farrar, 1 Terr. L. R. 300.

15. Examining Proceedings.] — The 
Judges of the superior courts are bound 
when a prisoner is brought before them 
under 29 & 30 Viet. c. 45 to examine the 
proceedings and evidence anterior to the 
warrant of commitment, and to discharge 
him if there does not appear sufficient 
cause for his detention. The evidence 
in thi< case warranted the magistrate in 
requiring bail. Regina v. Mosier, 4 
P. R. 04.

10. Failure to Arraign Prisoner at First 
Sittings of Court.]—The mere omission 
to have a prisoner, who is charged with 
attempting to have carnal knowledge of 
a girl under fourteen years, arraigned for 
trial at the first sittings of the court at 
which he should have been tried, is not 
sufficient ground to entitle him to a dis
charge on a habeas corpus. R. v. Wright 
2 C. C. <\ 83.

17. Liquor License Act — Arrest in 
Another County — Warrant not In
dorsed by Justice.)—The prisoner had 
been arrested for an offence under the 
Liquor License Act and a warrant for his 
commitment issued, but thv defendant 
had been arrested in another county 
without the warrant of commitment being 
backed or endorsed by a justice of the 
peace for that county. It was held that 
this was no ground for the discharge of the 
prisoner on habeas corpus proceedings. 
Rex v. Whiteside, 8 C. C. C. 478, 4 O. 
W. It. 113, 237. S O. L. R. 622.

18. Imposition of Fine — Defective 
Direction of Payment.]—A conviction 
which does not contain an adjudication 
of forfeiture of the penalty imposed, is 
insufficient, and constitutes a ground for 
the discharge of a prisoner on habeas 
corpus. Regina v. Crowell, 2 C. C. C. 
34, 18 C. L. T. 29.

19. Infant Child — Petitioner — 
Detention by Order of Father in 
Reformatory—Application by Moth
er for Writ of Habeas Corpus — Code 
Sec. 956.]—1. A writ of habeas corpus

1 issued on the petition of an infant is not 
1 invalid for that reason, as the writ issues 

in the King’s name, and the status of the 
petitioner is immaterial. 2. Detention 
in an institution for the purposes of dis
ciplining a child, where the detention is 
by order of the father, exercising a legal 
right, even though unwisely, will not be 

, interfered with by the Courts. Re A. 
B., 9 C. C. C. 390.

20. Justice of the Peace — Hearing 
Commenced by one — Committal by

i Two — Irregularity of Commitment.)
—Accused was tried at the preliminary 

: hearing for perjury, before one justice, 
and the case was adjourned, and on the 

1 next sitting a second justice joined in the 
hearing of the case. The result being J that they committed the accused for trial :
—Held, on an application for habeas 

I corpus, that the intervention of the second 
justice rendered the proceedings irregular, 
since they both had not heard all the evi
dence. R. v. Nunn, 2 C. C. C. 429, 6 
B. C. R. 464.

21. Name of Accused — Time for Tak
ing Objection to Wrong Name.)— 
Accused was convicted of selling liquor 
without a license, fined, and committed 
in default of payment. On motion for 
habeas corpus it was shown that her 
name was not Kate Wilson, under which 
she was convicted, but Bridget Corrigan. 
When called upon to plead to the charge, 
she entered a plea of not guilty :—Held, 
that having been tried and convicted 
under the same name, without objection 
being raised, it was too late to complain 
of a mistake, which if availed of in proper 
time could have been amended. The 
objection should have been taken before 
pleading. R. v. Corrigan, 2 C. C. C. 
591, Q. R. 9, Q. B. 43.

22. Necessity for an Affidavit of Pris
oner — Inability to Make.]—An appli
cation for a writ of hnbeas corpus in a 
criminal matter cannot be entertained 
without the prisoner’s affidavit or evi
dence of his coercion. Regina v. Black, 
8 C. C. C. 465. m
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23. Preliminary Investigation Pending.] j
—Held, that a writ of habeas corpus , 
should not issue where the accused is in 
custody pending a preliminary investi
gation before a magistrate, during a 
remand to enable the prosecution to 
supply evidence in support of the charge. 
Regina v. Cox, 16 U. R. 228. See Re- | 
Gina v. Goodman, 2 O. R. 468.

24. Refusal by One Judge — Appli
cation to Second Judge.]—An appli
cation for discharge of prisoner on the 
return of a writ of habeas corpus may be 
made to various Judges in succession. 
The fact that a Judge of co-ordinate 
jurisdiction has refused discharge is no 
bar to successive applications. Rex v. 
Laura Carter, 5 C. C. C. 401.

25. Request.]—Semble, that a prisoner 
is not entitled to a writ of habeas corpus 
under the statute of Charles unless there 
be “a request made in w'riting by him 
or any one on his behalf, attested by two 
witnesses who were present at the de
livery of the same.” In re Carmichael,
1 C. L. J. 243

26. Res Judicata — Allegation of 
New Facts.]—Where a judgment re
fusing a writ of habeas corpus was de
livered after a formal abandonment of 
the writ before judgment, such judgment 
cannot constitute a res judicata to an 
application for a writ of habeas corpu 
before another Judge. An application 
for habeas corpus can be renewed after 
it has been refused where new facts are 
alleged. Ex Parte Greene, (No. 2)
7 C. C. C. 389, 22 Q. S. C. 109.

27. Rule Nisi — Certiorari or Ha
beas Corpus.]—A rule to quash a con
viction may in the first instance, be to 
show cause why a wrrit of habeas corpus 
should not issue, “and why, in the event 
of the rule being made absolute, the 
prisoner should not be discharged out of 
custody without the issuing of the said 
writ, and without his being brought before 
the court.” The rule may at the same 
time ask for a w'rit of certiorari as well as 
of habeas corpus. Regina v. Collins, 
A M:m. L. R. ISA.

28. Second Arrest for Same Offence —
Estoppel.]—The prisoner having been 
arrested pursuant to a warrant of com

mittal, persuaded the constable to let 
him go, and furnished $100 security for 
his appearance when wanted. The pris
oner having been arrested later on the 
same warrant, and his deposit returned, 
Held on an application for habeas corpus, 
that the constable’s release of him hav
ing been at his request and for his benefit 
and accommodation, the prisoner could 
not be heard to now say it was illegal, 
and habeas corpus refused. Ex Parte 
Doherty, 5 C. C. C. 94.

29. Sentence Dorchester one Year —
Amendment of.] — A prisoner was con
victed of larceny and sentenced to one 
year’s imprisonment in Dorchester Peni
tentiary. The warden refused to receive 
him on the ground, that the shortest 
period for which prisoners could be sen
tenced to or received at the penitentiary 
was two years. Prisoner was then taken 
to the county jail. On a motion for ha
beas corpus the jailor, in his return, set 
out the conviction for larceny and also 
returned that the prisoner was detained 
under a warrant of a justice for attempting 
to escape by tearing up the floor of his 
cell. The warrant annexed to the return 
was under the hand of two justices. The 
court refused to discharge him, and de
cided that he should be sentenced to im
prisonment in the common jail for one 
year inclusive of the period for which 
he had already been detained. In he 
Wallace Rice, 2 R. & G., N.S. R. 77, 1 
C. L. T. 555.

30. Substituting New Charge.]—The de
fendant was brought before justices of 
the peace on an information charging 
him with the indictable offence of shoot
ing with intent to murder, and they not 
finding sufficient evidence to warrant them 
in committing for trial, of their own 
motion, at the close of the case, summarily 
convicted the defendant for that he did 
“procure a revolver with intent there
with unlawfully to do injury to one J. S.” 
It appeared by the evidence that the 
weapon was bought and carried and 
used by the defendant personally. By

1 the Criminal Code, s. 108, it is a matter 
of summary conviction if one has on his 
person a pistol with intent therewith 
unlawfully to do any injury to any other 
person. The return to a writ of habeas 
corpus shewed the detention of the de
fendant under a warrant of commitment 
based upon the above conviction :—
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Held, that the detention was for an 
offence unknown to the law; and, although 
the evidence and the finding shewed an 
offence against s. 108, it was unwarrant
able to convict on a charge not formu
lated, as to which the evidence was not 
addressed, upon which the defendant was 
not called to make his defence, and as t<> 
which no complaint was laid; and the 
prisoner was therefore entitled to be dis
charged. Regina v. Mines, 25 O. R. 577.

31. Supreme Court of Canada.]—The 
right to issue a writ of habeas corpus 
being limited by s. 51 of the Supreme and 
Exchequer Courts Act to “an inquiry 
into the cause of commitment in any 
criminal case under any Act of the Par
liament of Canada,” such writ cannot be 
issued in a case of murder, which is a 
case of common law. In mb Spmoule, 
12 S. C. R. 140.

32. Unlawfully Killing Dog — Exces
sive Punishment.]—There is no author
ity under sec. 501 of the ('ode to impose 
imprisonment with hard labor in default 
of paying the penalty, compensation and 
costs on a conviction for the offence of 
wilfully and unlawfully killing a dog, and 
a defendant taken into custody will be 
discharged upon habeas corpus. Re
gina v. Horton, 3 C. (’. C. 84, 13 N. S. R. 
217, 43 C. L. J. 42.

33. Writ of Error.]—A prisoner on con
viction was sentenced to two years im
prisonment in the county jail, and appli
cation was made by habeas corpus to 
review the sentence tvs illegal, in the 
Supreme Court :—Held, discharging the 
rule nisi, that after conviction by a court 
of superior criminal jurisdiction, habeas 
corpus does not apply. (In re Sproule, 
12 S. C. C. 140, followed), and that the 
only course is by writ of error. Further 
(Weatherbe, J., dubitante) that the Su
preme Court has undoubted jurisdiction 
to entertain such a proceeding, not only 
expressly and impliedly by statute, but 
also as sharing in criminal matters, the 
original common law jurisdiction of its 
prototype, the court of Queen’s bench in 
England. And that the convicting and 
reviewing tribunal was theoretically one 
and the same court, was not an objection. 
(Note—Now, however, see Crim. Code, 
743.) In re Ferguson, 24 N. S. R. 100.

X. Warrant of Commitment.

1. Committal for Trial — Warrant of 
, Commitment — Failing to Allege 

Conviction — Code Sec. 880-8.]—On 
application for habeas corpus of defendant 

! who was detained under a warrant of 
committal for trial which failed to allege 

I a conviction; the justice returned an 
amended conviction after argument :— 
Held, that the amended conviction could 
not be referred to in order to support the 
warrant for commitment; the warrant 
did come within the curative provisions 
of (’ode sec. 886. Regina v. Lalonde, 
V C. C. C. 501, 2 Ter. L. R. 281.

2. Customs Act — Warrant of Com
mitment.]—A warrant of commitment 
pursuant to a conviction under the Cus
toms Act for smuggling, which fails to 
set out the expenses, costs, and charges 
necessary for the conveyance of the ac
cused to gaol, in case of default in pay
ment of the fine imposed, is invalid. 
The conviction should also set out that 
the article clandestinely landed in Canada 
was subject to duty. R. v. McDonald, 
2 C. C. (’. 504.

3. Defect in — Curative Effect of 
I Code Sec. 886.]—A warrant of commit

ment, though void at common law for 
not reciting, (where it provides for a fur
ther term of imprisonment, if default be

1 made in payment) “unless the said sum 
be sooner paid,” or an equivalent ex- 

| pression, is yet valid under the statute 
as being cured by the provisions of Code 
set*. 886. It is not necessary to state the 

I date when imprisonment commences, 
j as it begins to run from the time of arrest.
1 Defendant was convicted “for that he, etc., 
j did unlawfully distil or rectify a quantity 
j of spirits, and did make or ferment a 
I quantity of beer” contrary to sec. 34 of. 
i the Inland Revenue Act. :—Held, that 

this was not a conviction for two offences, 
but was valid under sec. 007 of the (’ode. 
R. v. McDonald, 6 C. C. C. 1.

4. Effect of Warrant.]—The mere fact 
I of the warrant of commitment having
! been countersigned, under 31 Viet. c. 16 
! (D.) by the clerk of the Privy Council,
I does not withdraw the case from the juris- 
| diction of a Judge on a habeas corpus, 
i The prisoner may contradict the return
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to the writ by shewing that one of the 
persons who signed the warrant was not 
a legally qualified justice of the peace. 
Regina v. Boyle, 4 1*. It. 250.

5. Extradition — Defective Return
— Warrant of Commitment — For
gery.)—Prisoner had been committed 
for extradition on the charge of uttering 
a forged document. On motion for a writ 
of habeas corpus it was held t hat, 1. Where 
the warrant of commitment is defective 
the court has no jurisdiction to look at 
the deposition returned, and on finding 
from them that an extradition crime has 
been committed, to remand the prisoner: 
there is no jurisdiction over the individual 
except such as is given by statute, and 
the warrant is therefore the only au
thority for the detention of the prisoner: 
there is no inherent, power to remand 
where the warrant i< defective. 2. The 
court has power to permit the return to a 
writ of habeas corpus to be amended and 
to allow it to lie taken off the tiles for I liai 
purpose. 3. The proper practice 011 the 
return to a writ of habeas corpus is to 
bring into court and rend the return, 
whereupon, and not before, it is to be 
filed in the proper ollicc; a supplementary 
return of a second warrant in proper form 
made to remedy a defect in the original 
return, may lie treated as one return. 
In re Murphy, 2 (’. 562,20 0. R. 163.

6. Second Warrant. |—Where a prisoner 
is under a writ of habeas corpus discharged 
from close custody on the ground that the 
warrant of commitment charges no 
offence, he is not, under 31 Car. 11., c. 2. 
s. 0, entitled to his discharge as against 
a subsequent warrant correctly stating 
the offence, upon the alleged ground that 
the second is for “the same offence” as 
the first am In re Carmichael, i 
C. L. J. 243.

7. Summary Conviction — Commitment 
for Want of Distress — Defective 
Warrant.)—The warrant of commitment, 
did not show that any effort had been 
made to collect by distress the penalties 
imposed, and the imprisonment awarded 
could only be imposed in default of suffi
cient distress. On objection being taken 
to the validity of the warrants, held fatal. 
The only return to the writ before the 
court, was an affidavit of the gaoler veri
fying a copy of the warrant, but the war-

! rant was not attached :—Held, a suffi- 
, cient return. R. v. Skinner, 6 C. C. C. 

558.

8. Summary Conviction — No Convic- 
I TioN Alleged— Prisoner Discharged.] 

—On an application for a writ, of habeas 
corpus, and for discharge of prisoner, 
detained in custody, under a warrant of a 

j justice of the peace in Form V. Criminal 
j Code, sec. 596 (committal for trial), 
i the warrant did not allege a conviction 

but only that the accused had been charged 
1 before the justice. The conviction upon 
j which the warrant was issued was ad- 

inittcdly bad, but an amended conviction 
j was returned to the clerk by the justice 

after the argument :—Held, that where 
a warrant of commitment upon a con
viction does not allege that the prisoner 
has been convicted of an offence, the con
viction cannot be referred to in order to 
support the warrant. Order made dis
charging prisoner. Semble, that had the 
warrant shewn the prisoner to have been 

j convicted of some specific offence, even 
though insufficiently stated, the convic
tion could have been referred to to sup
port it. An application to discharge 
a prisoner held under a defective warrant 
of committal in execution will not be ad- 

! journed in order to procure the return of 
the conviction with a view to supporting 

I the warrant, if the prisoner has been ac- 
! tually brought up on a habeas corpus, 
i aliter where he has not been brought up.
! The Queen v. Lalonde, 2 Terr. L. R. 281.

XI. Miscellaneous.

1. Affidavits — Locality of Offence.] 
j —A Judge cannot, upon the return to a

habeas corpus, where a warrant shews 
jurisdiction, try on affidavit evidence the 
question where the alleged offence was 

J committed. Sections 4 and 5, R. S. O. 
1 1887, c. 70, are not intended to apply to 
! criminal cases where no preliminary ex- 
j amination has taken place. Regina v. 

Defries, Regina v. Tamblyn, 25 O. R. 
645.

2. Application by Way of — To Dis
charge Prisoner Detained on Tele-

j gram.)—Held, that peace officer was 
justified in arresting and detaining person 
without a warrant, on telegraphic in- 

' stnictions from another province, where
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charge of obtaining goods under false 
pretences had been laid against him.
It. v. Cloutier, 2 C. C. C. 43, 12 Man.
L. It 183.

3. Bail — Misdemeanours.]—In re
spect to offences which were misdemean
ours before the Code, an accused is en
title! to bail as of right on habeas corpus. 
Ex Prate Fortier, 6 C. C. C. 191, Q. It. 
13. K. B. 251.

4. Bawdy House — Code Sec. 195-198.] 
—To constitute the offence of unlawfully 
keeping a bawdy house or brothel, it 
must be shown to be a place resorted to 
by persons of both sexes for the purpose 
of prostitution. It does not extend to a 
case where one woman alone receives a 
number of men. It. v. Young, b C. C. C. 
43, 14 Man. L. It. 58.

5. Committal for Contempt.]—An appli
cation by the defendant committed for 
contempt for a liât or order that, he be 
brought before the court for the purpose 
of moving in person for his discharge 
from custody was refused. Ford v. 
Nassau, 9 M. A' W. 793, and Ford v. 
Graham, 10 C. B. 3(19, followed. Semble, 
a habeas corpus for the purpose would be 
refused, and a fortiori a liât or order; 
for the sheriff would not be bound to 
obey it, and if the party were removed : 
from prison under it, he would not in the 
meantime be in proper and legal custody. 
Roberts v. Donovan, lb P. It. 45b.

b. Convict — Witness.]—A writ of 
habeas corpus ad testificandum may be 
issue l to the warden of the penitentiary 
to bring up a convict for life, to give testi
mony on behalf of the Crown in a case of 
murder. Regina v. Townsend, 3 L. ,1. 
184.

7. County Judge’s Criminal Court.]—
The prisoner was convicted before a 
county Judge's criminal court. On an 
application for a habeas corpus :—Held, 
that the court was a court of record, and 
that under R. S. (). 1877, c. 70, s. 1. there 
was therefore no right to the writ. Re
gina V. Sr. I>ENNI8, 8 P. lx. lb.

The county court Judge’s criminal j 
court being a court of record, its pro- , 
ceedings are not reviewable upon habeas | 
corpus, but oidy upon writ of error. | 
Regina v. Murray, 28 O. R. 549.

8. Discharge under, as Protection from 
Subsequent Prosecution.]—When a pris- '

oner is discharged on habeas corpus it is 
not necessary, in order for such discharge 
to protect him from a subsequent prose
cution for the same offence, that the same 
state of facts should exist with respect 
to both the adjudication under the writ 
of habeas corpus and the subsequent 
prosecution. Ex Parte Seitz, 3 C. C. V. 
127, s 11 Q. It 3

9. Effect of Discharge.]—livid, in this 
ease that the discharge of the plaintiff 
from custody on habeas corpus was not 
a quashing of the conviction. Hunter 
v. Gilkison, 7 O. R. 735.

10. Felony.]—After a conviction of 
felony by a court having general juris
diction over the offence charged, a writ 
of habeas corpus is an inappropriate 
remedy. In re Sproule, 12 S. C. R. 140.

11. Habeas Corpus Act (Que.) — Effect 
of Criminal Code.]—The Habeas Corpus 
Act (Que.) passed prior to confederation, 
having certain provisions respecting a 
person committed for a felony, and the 
Criminal Code having abolished the dis
tinction between felony and misdemean
our, the Act applies to all cases whether 
felonies or misdemeanours prior to the 
enactment of the Criminal Code. Re
gina v. H. B. Cameron, 1 C. C. C. 169.

12. Illegality of Preliminary Enquiry —
Speedy Trial.]—The illegality of the 
preliminary enquiry cannot affect the 
conviction of the accused under the 
Speedy Trials Clauses (Crim. Code) where 
all the requirements of the Criminal Code 
have been complied with at the time the 
prisoner is placed on his trial. Regina 
V Murray, l C. C C 152 28 " R. 549.

13. Inland Revenue Act — Unlawful 
Possession of “Still".]—Accused was 
convicted under sec. 159 of the Inland

I Revenue Act for having possession of a 
j still without a license, and without having 

given notice. :—Held, that the gist of the 
offence was having possession of it any
where, or at all; the intention of the Act 
was to prevent any unauthorized person 
from having possession of a still in any 
place, at any time or in any capacity, 
including that of carrier. R. v. Bren
nan, 6 C. C. C. 37, 35 N. S. R. 106.

14. Offender in Another County.]— 
Though an offender for whose arrest a
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magistrate’s warrant is issued be in a 
different county, and a prisoner for debt 
in close custody, he may be removed 
under writs of habeas corpus and recipias. 
Regina v. Phipps, 4 L. J. 160.

15. Order to Commit — County Court 
— “Process”.]—An order made by a 
Judge of a county court in chambers for 
the commitment to close custody of a 
party to an action in that court, for de
fault of attendance to be re-examined 
as a judgment debtor; pursuant to a for
mer order, is “process” in an action within 
the meaning of the exception in s. 1 of 
the Habeas Corpus Act, R. S. (). 1877, 
c. 70; and where such a party was con
fined under such an order, a writ of ha
beas corpus granted upon his complaint 
was (plashed as having been improvi- 
dently issued. Re Anderson v. Van- 
stone, 16 P. R. 243.

16. Penalty — Warrant.]—The de
fendant L.. a magistrate, had convicted 
the plaintiff for being the keeper of a 
bawdy house, and sentenced her to six 
months’ imprisonment. Plaintiff, after 
undergoing two days’ imprisonment, was 
released 011 bail, pending an appeal to 
the sessions. The appeal was dismissed 
and plaintiff subsequently arrested upon 
a warrant issued by the defendant L. 
under advice of defendant H., the county 
crown attorney. Upon return of habeas 
corpus she was discharged from custody 
under the latter warrant, upon the ground 
that it did not take into account the two 
days’ imprisonment she had suffered 
prior to her appeal. Thereupon she was 
detained under a third warrant, on which 
nothing turned, and she was again ar
rested under a fourth warrant issued by 
defendant L. upon the original conviction. 
In an action brought by the plaintiff for 
the penalty of 500 pounds sterling awarded 
by s. 6 of the Habeas Corpus Act, 31 Car. 
it., c. 2 :—Held, that s. 6 of the Habeas 
Corpus Act 31 Car. II,. c. 2, has no appli
cation to a case in w'hich the prisoner is 
confined upon a warrant in execution :— 
Held. also, that the warrant in execution, 
issued by the convicting justice upon the 
discharge of the prisoner from custody 
for defects in the former warrant, was the 
legal order and process of the court hav
ing jurisdiction in the cause :—Semble, 
that the warrant issued after the dis
missal of the appeal by the sessions, 
which followed the original conviction

in directing imprisonment for six months, 
without making allowance for the 1 \n < > 
days’ imprisonment already suffered, was 
not open to objection. Arscott v. Lilley, 
11 O. R. 153, 14 A. R. 297. See Reqina 
v. Arscott, 9 O. R. 541.

17. Previous Proceedings.]—Writ held 
to have been issued improvidently when 
the matter in controversy had been de
cided and the legality of the detention 
of the prisoner established in previous 
proceedings. In re Hall, 32 C. P. 498, 
8 A. R. 135.

18. Prisoner Brought Up for Sentence.] 
—A prisoner having Been sent t*> flu- peni
tentiary upon a judgment which was after
wards reversed, as having been pronounced 
upon two counts, one of which was de
fective, a habeas corpus was ordered to 
bring him up to receive the proper judg
ment. Cornwall, v. Regina, 33 U. C. R. 
106.

19. Quarter Sessions.]—The proper pro
ceeding to reverse a judgment and sen
tence of the court of quarter sessions is 
by writ <*f error, not by certiorari and 
habeas corpus. Regina v. Powell, 
21 U. C. R. 215.

20. Question of Practice.]—Remarks as 
to the inconvenience, if not danger, of 
making the writ <>f habeas corpus :i mere 
method of appealing from other tribunals 
on points more of practice than affecting 
the merits. In re Munn, 25 U. C. R. 24.

21. Re-Commitment—Gaoler’s Fees] 
—The court refused to discharge a prisoner 
out of custody, on the ground that the 
gaoler had taken him to a magistrate upon 
suspicion of his having committed a 
larceny in gaol. Robinson v. Hall, 
Tuv., O. R. 482.

The court refused to commit a prisoner 
brought by habeas corpus from a county 
gaol to the custody of the sheriff of York. 
Ib.

Held, not unreasonable for a gaoler to 
charge fid. per mile both going and return
ing with a prisoner by habeas corpus. Ib.

22. Second Application — Depositions. 
—Application for the discharge on habeas 
corpus of prisoners charged with robbery 
committed in the United States, and, 
committed at Sandwich for extradition 
by M. McMicken, a police magistrate
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appointed under 28 Viet. c. 20. The 
prisoners, it seemed, had been previously 
arrested at Toronto on the same charge, 
and been discharged by the local police 
magistrate, after a lengthened investi
gation before him :—Held, that this did 
not prevent another duly qualified officer 
from entertaining the charge against them 1 
on the same or on fresh materials :—Held, 
also, that s. 373 of Viet. <•. 51, did not 
preclude M., from taking the information 
and issuing his warrant in Toronto, where 
there was already a police magistrate 
for that the words of the section merely 
excluded him from jurisdiction there in 
local cases :—Held, also that the appoint
ment of M. might well have been made I 
under 29 Viet. c. 20, for any one of or for all 
the counties of Upper Canada, including 
Toronto, and his powers made the same 
as a police magistrate in cities, except 
as regarded purely municipal matters; 
and that this Act was continued by 31 
Viet. c. 17. s. 4 (().), but that as nothing ; 
was suggested impugning his authority 
to act. the depositions, on which 
the warrant issued in the United 
States after the arrest in Canada, were 
properly admitted here as evidence of 
criminality, their admission being within 
both the letter and spirit of 31 Viet. c. 
94. Regina v. Morton. 19 C. P. 10.

23. Sessions — Larceny.]—A habeas 
corpus will not be granted to bring up a 
prisoner under sentence at the sessions 
for larceny. Regina v Crabbe, 11 
V. C. R. 447.

24. Substitution of Procedure.] — A 
father was proceeding by habeas corpus 
to obtain an order awarding him the cus
tody of his infant children :—Held, that 
a more comprehensive adjudication could 
be had upon a petition, and that there 
was power to direct that a petition should 
bp substituted for the habeas corpus 
proceedings. Such a direction was given 
where it appeared to be in the interest 
of the infants and all concerned. This 
order was affirmed by the chancery divi
sion and the court of appeal with one 
variation, viz., the habeas corpus to run 
concurrently with the petition directed 
to be filed, and to be disposed of with it. 
The court of appeal held that the infants’ 
father had waived his right to appeal 
from the order directing the filing of a 
petition by having complied with such 
order. Semble, but for the waiver, the

appeal of the father must have succeeded ; 
for the power given by Rule 474, Ü. J. 
Act, is to amend any defects or errors, 
not to compel a litigant to adopt a differ
ent form of remedy for one which is in 
itself competent and regular. Re Smart 
Infants, 12 P. R. 312 , 435, 635.

25. Witness — Refusal to Answer — 
Committal — Code Sec. 585.]—To justify 
a magistrate in committing a witness 
under Code sec. 585 for refusing to answer, 
it must appear not only that the witness 
refused without just excuse to answer, 
but that the question asked was in some 
way relevant to the issue. Re Ayotte, 
9 C. C. C. 133, 1 W. L. H. 79.

See also Certiorari — Conviction — 
Extradition — Warrant of Commit
ment.

HAND WRITING.

1. Accused Witness on Own Behalf —
Specimen of Writing Made Under 
Protest.]—When a prisoner testifies 
on his own behalf, he cannot be ordered 
to write a specimen of his own hand
writing to be used in evidence against him. 
The Canada Evidence Act does not con
template that a prisoner could be forced 

I to give new, real or objective evidence 
against himself. R. v. Grinder, 10 
C. C. C. 335.

See also Evidence.

HARD LABOUR.

1. In default of Payment of Fine and 
j Costs — Aggravated Assault.]—Upon 
! a summary conviction for aggravated 

assault, the defendant can he sentenced 
to imprisonment with hard labour in 
default of payment of the fine and costs 
adjudged. Regina v Burtress, 3 C. C. 
C. 536, 20 Occ. N. 368.

See also Certiorari — Conviction — 
Habeas Corpus

HAWKING AND PEDDLING.

1. Hawker — More than One Sale 
Necessary to Constitute ]—A singl e
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act of trade is not deemed sufficient to 
constitute a hawker and peddler under 
an Act prohibiting hawking or peddling 
without a license. Regina v. Phillips, 
7 C. C. C. 131, 35 X. B. R. 393.

2 Hawker — Agent Selling by Sam
ple not Within Meaning of ]—An agent 
for the sale of sewing machines who makes 
door to door visits for the purpose of 
selling such machines by sample, and who 
was the leasee of a shop, where he kept 
the machines stoied and for sale, is neither 
a hawker nor :i peddler. Regina v. 
Phillips, 7 C. C. C. 131,35 N. B. R. 393.

4 Hawkers — Negativing Exception] 
—A by-law of the county council recited 
the provisions of s-s. 14 of s. 583 of the 
Municipal Act It. S. 0. 1897, c. 223, and 
that it was expedient to enact a by-law 
for the purpose mentioned in the sub
section; it then went on to enact “that 
no person shall exercise the calling of a 
hawker, peddler or petty chapman in 
the county without a license obtained 
as in this by-law provided”; but the by
law contained no such exception as is 
mentioned in the proviso to s-s. 14, in 
favour of the manufacturer or producer 
and hie servants :—Held, that the by
law was ultra viies the council, and a con
viction under it was bad :—Held, also, 
following Regina v. McFarlane, 17 C. L. T. 
Occ. N. 29, that the conviction was bad 
because it did not negative the exception 
contained in the proviso, and there was 
no power to amend it, because the evi
dence did not shew whether or not the 
defendant’s acts came within it. The 
conviction was therefore quashed, but 
costs were not given against the informant 
Regina v. Smith, 31 O. R. 224.

5 The defendant who was a traveller 
for a tea dealer, carried samples with him 
from house to house, and took orders for 
tea, which orders he forwarded to his 
employer, who sent the tea to him. The 
defendant then got the tea which had been 
forwarded in packages, and delivered 
it to his customers, receiving the price on 
delivery. On this evidence he was con
victed of selling tea as a peddler without 
a license, contrary to a by-law which pro
hibited “hawkers or petty chapmen and 
other persons carrying on petty trades,” 
from selling goods in the manner pointed 
out by the Consolidated Municipal Act, 
1883, s. 495 (3) Held, that the defend

ant was not a "hawker” nor was the word 
pedlar used in the Act, and if he was a 
"petty chapman or person carrying on 
a petty trade,” the conviction could not 
be supported, for he was “not carrying 
goods for sale.” Regina v. Coutts, 
11 O. R. 217.

(». “The Consolidated Municipal Act, 
1883” (Viet. c. 18), s. 495, s.-s. 3, em
powered the council of any county to 
pass by-laws for licensing, Ac., hawkers, 
Ac., going from place to place, Ac., with 
any goods, wares, or merchandise for sale, 
and by 48 Viet. c. 40, s. i (O.) the word 
"hawkers” shall include all persons who, 
being agents for non-residents of the coun
ty sell or offer for sale tea, dry goods, 
jewelry, or carry or expose samples of any 
such goods to be afterwards delivered, 
Ac :—Held, that electrotype ware was 
not jewelry within the above enactment, 
and a conviction for selling this without 
license was therefore bad, and was (plash
ed, though the fine imposed had been 
paid :—Held, also, that tne words “other 
goods wares, and merchandise,” in the 
conviction, were too general. Regina 
v. Chatter, 11 O. R. 217.

7 Hawkers.]—The defendant was con
victed of selling and delivering teas as the 
agent of P.W., a non-resident of the county 
in violation of a by-law of the county of 
Bruce, s. 3 of which was a copy of s. 1 of 
48 Viet. c. 40 (().). The defendant, 
against the protest of his counsel, was call
ed as a witness, and swore that he bought 
the tea in question from one W. of the 
city of London, and that he did not sell 
as the latter’s agent, but on his own ac
count ; that he had formerly sold tea on 
commission for W. but purchased that 
in question for the purpose of evading 
the by-law. The conviction alleged that 
defendant was the agent of P. XV., but did 
not state that he had not the necessary 
license to entitle him to do the act com- 
ilained of :—Held, 1. That defendant 
teing, under the evidence, an independ

ent trader, and not an agent, did not come 
within the Consolidated Municipal Act, 
1883, s. 495, s.-s. 3, nor within 48 Viet, 
c. 40 (O.); 2. That the conviction was 
defective in not stating that P. W. was 
non-resident within the county, and that 
the expression “of the city of London,” 
was not sufficient; 3. That defendant 
had been improperly compelled to give 
evidence against himself; 4. That the
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having a license is a mutter ol 
defence, and not of proof by the prose
cution; 5. That the intention to evade 
the by-law was immaterial so long as 
the agency did not in fact exist. Regina 
v. McNicol, 11 O. R. 659.

8. The defendant, a wholesale and 
retail dealer in teas in the county of W.. 
where he resided, went to the county of 
II., and sold teas by sample t<> private 
persons there, taking their orders 
therefor, which were forwarded by 
him to county of W., and the packages 
of teas subsequently delivered. All the 
packages were sent in one pared t<. II. 
county, and there distributed. The de
fendant was convicted under a by-law 
passed under statutes which are now 
It. S. 0. 1887, c. 184, s. 495, s.-s. 3 (a) 
and (b) for carrying on a petty trade 
without the necessary license therefor 
—Held, that the conviction could not 
be sustained and must be quashed. 
Regina v. Henderson, 18 O. R. 144.

9. Peddling — Summary Conviction
for—By-law ultra vires.]—A summary 
conviction for unlawfully exercising the 
calling of a hawker or pedlar contrary to 
a by-law of the Corporation of the County 
of Renfrew numbered 573, purporting to 
be under the authority of sub-sec. 14 of 
sec. 583 of the Municipal Act, R.S.O., eh. 
223, was held to be bad by reason of the 
enacting sections of the by-law being 
general and containing no such exception 
as is mentioned in the proviso to sub-sec. 
14 of the Act. Such a conviction is bad 
if it does not negative the exception con
tained in the proviso. Regina v. Smith, 
3 ( 383. 81 O.R. 224.

HIGHWAY.

See Streets and Highways.

HIGH SEAS.

1. Offence Committed on the High 
Seas — Foreign Ship — British Sub
ject — Jurisdiction.]—A British court 
has no jurisdiction to punish a foreigner 
for an offence committed on the high seas, 
in a foreign ship, against a British sub
ject. Queen v. Kinsman, James, N. S. 
R. 62.

510

HOLIDAY.

1. Preliminary Enquiry — Nullity.)— 
A preliminary enquiry held on Dominion 
Day is a nullity, and a warrant of com
mitment thereunder is a nullity. Re
gina v. Murray, 1 C. V. C. 452, 28 O. R. 
549.

HOMICIDE.

1. Apprehension of Grievous Bodily 
Harm to Wife and Family — Self-De
fence — Criminal Code, S. 476, S.-S. 
(f) — New’ Direction of Judge not 
Objected to — Appeal.]—Where, on 
an indictment for murder, there was 
evidence that the prisoner acted under 
reasonable apprehension of grievous bod-

1 ily harm to his wife and family, but the 
I Judge did not direct the attention of the 
J jury to any other ground of excuse than 
! that of imminent peril to the prisoner’s 

life or the lives of his family, the convic- 
1 tion was set aside and a new trial granted, 
i though the prisoner’s counsel did not ask 
! at the trial to have the omission supplied.

Such a conviction cannot be sustained 
I under the Criminal (’ode. s. 746, s.-s. (f). 
j Regina v. Theriault, 32 N. B. R. 504.

2. Manslaughter — Corporation.] — 
The defendants, a corporation, were in
dicted for that they unlawfully neglected, 
without lawful excuse, to take reasonable 
precautions, and to use reasonable care 
in maintaining a bridge forming part of 
their railway which was used for hauling 
coal and carrying passengers, and that 
on the 17th of August. 1898. a locomotive 
engine and several cars, then being run

j along said railway and across said bridge 
' owing to the rotten state of the timbers 

of the bridge, were precipitated into the j valley underneath, thereby causing the 
I death of certain persons. The defendants 
j were found guilty, and a fine of $5,000 
: was inflicted by Walkem, J., at the trial:— 

Held, per McColl, C. J.. and Martin. J. 
on appeal confirming the conviction, that 
such an indictment will lie against a cor
poration under s. 252, of the Code. Per 
Drake, and Irving, JJ. : Such an indict
ment will not lie against a corporation. 
Sections 191, 192, 213, 252, 639, and 713 
of the Code considered. A corporation 
cannot be indicted for man-slaughter. 
Per McColl, C. J.: The words “grievous
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bodily injury" in s. 252 have no technical 
meaning, and in their natural sense in
clude injuries resulting in death. Per 
Drake, J. : The indictment charges the 
company with the death of certain per
sons owing to the company’s neglect of 
duty, and is a charge of manslaughter, 
the punishment of which is a term of 
imprisonment for life, and because a 
corporation cannot suffer imprisonment, 
therefore the punishment laid down in 
the Code is not applicable to such a body. 
When death ensues the offence is no 
longer “grievous bodily injury," but 
culpable homicide. Rkuina v. Union 
Colliery Company, 7 B. C. II. 247.

3. Murder — Abortion.)—On a trial 
of the accused for murder, by committing 
an abortion on a girl, it appeared in evi
dence that a post mortem examination 
of the girl had been made by a medical 
man, which was, however, confined to 
the pelvic organs, and was, upon the 
medical evidence, inconclusive as to the 
cause of death, but there was other evi
dence pointing to the inference that 
death was caused by the operation. 
Davie, C. J.. left the ease to the jurv, but 
reserved a case for the court of Criminal 
Appeal as to whether there was in point 
of law evidence to go to the jury upon 
which they might find that the death of 
the girl resulted from the criminal acts 
of the accused. The jury found a verdict 
of guilty :—Held, per McCreight, J. 
(Davie, C. J.. and Walkem, .1., concur
ring), that there is no rule that the cause 
of death must be proved by post mortem 
examination, and that there was evidence 
to go to the jury <>t the cause of death 
notwithstanding the absence of a complete 
post mortem examination. Regina v. 
Garrow and Cirf.ech, 5 B. C. R. 61.

HOUSE BREAKING.

1. Breaking and Entering — Meaning 
of under Code Sec. 407.]—An entry by 
a porch window proved to have been 
partly open, even though raised higher 
by the accused to give entrance would not 
be a “breaking in" within the meaning 
of sec. 407, sub-sec. (b) of the Code. The 
King v. Burns, 7 C. C. C. 95, 36 N. S. 
R. 257.

2. Breaking and Entering — Misdirec
tion — New Trial] — The defendant 
was convicted under s. 410 of the Criminal 
Code for breaking and entering the dwell
ing house of D., with intent to commit

; an assault on W. The only evidence of 
1 the breaking was that, immediately after 

the accused left the house, a window in 
1 the dining room and one in the back 

porch were found wide open, sufficiently 
1 to allow a person to pass right through,
1 that when the family retired on the pre- 
! vious night the window in the dining 
i room was entirely closed, and the window 
! in the porch open only a few inches and 
I resting upon a can, and that plants grow- 
! ing below the porch window, which had 

not been disturbed the previous evening, 
were broken, as if they had been trodden 

j upon. Apart from this evidence it was 
left uncertain by which window the ac- 

: cused entered. The trial Judge directed 
the jury that the lifting of the porch 

I window from where it rested, as well as 
! the lifting of the dining room window, 

was, under the Code, a “breaking” of the 
dwelling house :—Held, that the direction 
as to the lifting of the porch window was 
erroneous, and that the conviction must 
be set aside :—Held, that the prisoner 
should he discharged, but that there 
should be a new trial. Rex v. Burns, 
36 N. S. Reps. 257.

4. Negligence — Medical Aid.]— Med
ical attendance and remedies are neces
saries within the meaning of ss. 209 and 
210 of the Criminal Code, and any one 
legally liable to provide such is criminally 
responsible for neglect to do so. See also 
at Common Law. Conscientious belief 
that it is against the teachings of the Bible 
and therefore wrong to have recourse 
to medical attendance and remedies 
is no excuse. Rex v. Brooks, 9 B. C. R. 
13

See also Manslaughter — Murder.

3. Entering at Night — Assault — 
Code Sec. 415.]—The prisoner was in
dicted inter alia for being unlawfully 
in a house with intent to commit an 
assault; the jury found that he was un
lawfully in the house and committed an 
assault :—Held, that the jury could find 
him guilty of committing the assault 
without finding that he had the intent 
to commit it; the one is involved in the 
other; being unlawfully in and the ex
istence of the intent concur in point of 
time, and the offence wras therefore com
plete. R. v. Higgins, 10 c. C. C. 460.
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HUSBAND AND WIFE.

1. Competency of Evidence of — Mari
tal Communication.]—-Facts testified to . 
by a wife which are independent facts ; 
gained by her own observation and know
ledge, and not from any communication 
from her husband, do not come within 
the statute which retains her incompe
tency to disclose any communication 
made to her by her husband during mar
riage. Gosselin v. The King, 7 C. C. C. 
139, 33 C. S. C. K. 255.

2. Competency of Evidence of — Mari
tal Communication.]—The husband or 
wife of an accused person stands in the 
same position as the other witnesses, and 
cannot refuse to answer any legal question 
put to them, except with respect to 
marital communication. Gosselin v. 
The King, 7 C. C.C. 139,33 C. 8. C. R. 255.

3. Evidence.]—Evidence is admissible 
on charge of failing to provide necessaries 
without lawful excuse, of agreement be
tween husband and wife at time of mar
riage that they were to live separately 
until husband able to support her. Re
gina v. Robinson, 1 C. C. C. 29, 28 O. R. 
107.

4. Evidence — Canada Evidence Act 
Communication Made in Presence of 
Wife and Third Person — Admissi
bility.]—The prosecution on a charge 
of arson, called the wife of the accused 
to give evidence of a communication 
between the husband and a third person 
and overheard by her. Held, that it 
was inadmissible under the statute since 
no one other than the husband could say 
whether it was not really intended for a 
communication to the wife. R. v. Wal- 
la< I . 6 C. C.C 323.

5. Evidence — Presumption of Con
tinuance of Life.]—Complainant laid 
a charge against her husband under see. 
210 (2) of the Criminal Code, for unlaw
fully refusing to supply necessaries, 
etc. The evidence showed that she had 
been previously married. Two years 
before her marriage with defendant , com
plainant had received n letter from some
one stating that her former husband was 
dying in a hospital in Rochester, and 
nothing further was heard till about a year 
after her marriage with defendant, at 
which time she heard that her first hus

band was dead. :—Held, that there was 
evidence to go to the jury on which they 
might find that at the time of the second 
marriage of complainant to defendant, 
the complainant's first husband was 
dead. Conviction affirmed. R. v. Hol
mes, 2 C. C. C. 132, 29 O. R. 362.

6. Evidence — Wife Failing to testi
fy — Comment by Prosecuting Attor
ney.]—On trial of an indictment for theft, 
the prosecuting counsel, no doubt inad
vertently, referred to the failure of the 
accused to produce his wife as a witness : 
—Held, on a case reserved, that this was 
an infraction of the Act (1893, c. 31, s. 4), 
which permits a wife to testify, and 
there must be a new trial. Regina v. 
Corby, 30 X. 8. R. 330.

7. Evidence — Wife of One of Two 
Parties on Trial not Competent 
Witness for Either.)—A. and B. were 
tried together on a joint indictment for 
an assault on a peace officer, and the 
wife of A. was offered as a witness to dis
prove the charge against R. :—Held, 
that her evidence was properly rejected, 
but had the husband not been on his trial 
she would have been a competent wit
ness. Regina v. Thompson and Conroy, 
2 Han. 71, X. B. R.

8. Failure to Provide for Wife and Chil
dren— Defendant as Witness— Magis
trates’ Powers and Duties — 32-33 
Vic. Ch. 20, Sec. 25 (D.) — 49 Vic. Ch, 
51, Sec. 1 (D.) — “Prosecution,” Mean
ing of in Latter Act.]—Under 32-33 
Vic. ch. 20. sec. 25 (D.), as amended by 
49 Vic. ch. 51, sec. 1 (D.) defendant was 
charged by his wife, before a magistrate, 
with refusing to provide necessary cloth
ing and lodging for herself and children. 
At the close of the case for the prose
cution, defendant was tendered as a 
witness on bis own behalf. The magis
trate refused to hear his evidence, not 
because he was the defendant, but be
cause he did not wish to hear evidence 
for the defence; and subsequently without 
further evidence committed him for trial : 
—Held, that the defendant’s evidence 
should have been taken for the defence, 
that a magistrate is bound to aeecpt such 
evidence in cases of this kind and give it 
such a wreight as he thinks proper, and 
that the exercise of his discretion to the 
contrary is open to review :—Held, also, 
that the amended section of the Act is
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intended to enlarge the powers and duties 
of magistrates hi cases of this nature, 
and that the won! “prosecution” thereto 
includes the proceedings before magis
trates as well as before a higher court. 
(October 29, 1SSG—Wilson, C. J.) Re
gina v. Meyer, IIP. R. 477.

9. Failure to Provide — Conviction — 
Wife’s Evidence — Admissibility of — 
Reservation of Case.]—-Held, Armour, 
J., dissenting, that the evidence of a wife 
is inadmissible, on the prosecution of 
her husband for refusal to support her, 
under 32-33 Vic. ch. 20, sec. 25. Under 
Consol. Stat. U. C. ch. 112, any question 
of law which may have arisen on the crim
inal trial, may la* reserved for the con
sideration of the justices of either of her 
Majesty’s superior courts of common law\ 
Qua‘re, per Armour, J., having regard 
to the provisions of the Judicature Act 
whether a reservation to the justices of 
the Queen’s bench division of the High 
Court of Justice was authorized. Re
gina v. Bibsell, l <). R. 514.

10 Failure to Provide — Non-Sup
port — (’ode Sec. 207 (b).]—Where a 
wife has left her husband’s home, and 
lived away from him without his consent, 
and without judicial authority or other 
valid reason, and she refuses to live with 
him notwithstanding tin- fact that he is 
ready and willing to receive her and 
maintain her according to his means and 
condition, his refusal, under such circum
stances, to support and maintain her 
does not constitute an act of vagrancy 
under sec. 207, s.-s. (b) of the Code. In 
order to constitute a wilful refusal or 
neglect on the part of the husband 
maintain his wife while living apart from 
him, it is necessary that he should be 
under a legal obligation to do so. R. v. 
Le Clair, 2 C. C. C. 297.

11. Failure to Provide Necessaries for 
Wife — Evidence.]—Where a husband is 
charged under sub-section 2 of section 
210 of the Code with unlawfully omitting, 
without lawful excuse, to provide neces
saries for his wife, in consequence of which 
her health is likely to become permanently 
injured, the words “likely to become per
manently injured” have no technical 
meaning and in every case it is purely a 
question of fact whether the acts proved 
are such as that the health of the wife 
is likely, by reason of those acts, to be

| permanently injured. Regina v. Bow
man, 3 C. C. C. 410, 31 N. S. R. 403.

12. Failure to Supply Necessaries to 
Wife — Evidence — Inference.]— 
Upon a charge of failing to supply neces
saries whereby the health of the wife

' is likely to be permanently injured, the 
words “likely to permanently injured” 
are by no means definite, and the question 
is left entirely to the discretion 
of the trial Judge. Regina v. McIntyre 
3 C. C. C. 413, 31 N. 8. R. 422.

13. Failure to Provide — Code 210 — 
Words “Likely to be Permanently 
Injured.”.]—The evidence showed that 
the prisoner being regularly in receipt of 
wages amounting to $6 per week, had re
fused to provide for his wife who was 
pregnant , and so incapacitated from work. 
On a case reserved :—Held, sustaining 
conviction, that this was evidence on 
which a Judge might find that the wife 
was “likely to be permanently injured” 
and that those words appearing m the 
Criminal Code have no technical meaning, 
the question of their application is one of 
fact. Regina v. Bowman, 31 N. S. R. 
403.

IDENTITY.

1. Identity.]—To identify defendant as 
a private prosecutor. See May v. Reid, 
16 A. R. 150. Jacobs v. The Queen, 16 
S. C. R. 433.

IMMIGRATION.

1. Deportation — Chinese Immigrant 
' in Transit to United States — Ha- I beas Corpus.]—Where a Chinaman en

gaged passage with a transportation 
company to be forwarded to a United 

! States port of entry for Chinese immi- 
l grants, and was accepted as a bonded 

passenger in transit through Canada on 
the condition that if rejected by the 
United States he would be deported to 

| China by such transportation company, 
i and where such Chinaman was denied 

admittance to the United States, it was 
held upon habeas corpus proceedings to 
test the legality of his detention whilst



517 IMPRISONMENT INDECENT ACT 5*8

being reshipped in bond to China, that 
the deportation was merely currying out 
the contract with the transportation 
company. In he Lee San, 7 C. C. C. 
427,10 B. C. R. 270.

2. Particular Offences-lMPORTiNG Alien 
Labourer—“ Knowingly ” — Convic
tion — Amendment — Evidence of 
Alienage — Person Horn Abroad of 
British Parents.)—Conviction of the 
defendant for that he did unlawfully 
prepay the transportation, and assist and 
encourage the importation and immigra
tion of an alien and a foreigner from the 
United States into Canada under contract 
and agreement made previous thereto to 
perform labour and service in Canada by 
working at a factory, quashed as clearly 
bad on its face, inasmuch as the conviction 
did not state that the defendant “ know
ingly ” did the acts charged, nor in fact did 
the information charge him with having ! 
“ knowingly ” done them, as required 
under I. Edw. VII. c. 13, s. 3.—Held, also, , 
that this omission from the information 
and conviction was not a mere irregularity 
or informality or insufficiency within the 
meaning of s. 889 of the Criminal Code.
It was not a matter of form merely, but of ! 
substance, and a fatal and incurable defect ; 
in the conviction. Semble, also, that (In- 
person imported by the defendant was not 1 
an alien, but a British subject, the pre- | 
sumption from tin- only facts in evidence, 
being that he was bom of British parents 
residing in the United States. Rex v. 1 
Hayes, 23 Occ. X. 88, 5 O.LR. 198, 2 
O.W.R. 123.

IMPRISONMENT.
1 Date from which Time Commences 

to Run.]—It is not necessary to state the 
date from which the imprisonment com- ! 
mences in the warrant ot commitment, 
as it commences from the time of arrest | 
R. v. McDonald, 6C. C. C. 1.

2 In Addition to Penalty for Corrupt 
Practice.]—A Judge on a charge for cor
rupt practice under the Liquor License 
Act, 1902, (Ont) has pow'er to adjudge 
imprisonment in addition to the payment 
of a penalty. Rex v. Carlisle, 7 C. C. C. 
470, 6 O. L. R. 718, 23 Occ. N. 321.

3 Revocation of Ticket of Leave.]—
The revocation of a “ticket of leave”

by the Crown without assigning cause 
cannot be construed to extend the term 
of imprisonment, the convict by the can
cellation of the license for conditional 
liberty being, in respect to the term of 
his imprisonemnt, in the same position 
ns if such license had not been grunted. 
Regina v. Johnson, 4 C. C. C. 178.

See also Certiorari — Conviction — 
Habeas Corpus.

INCAPACITY.
1. Minor Under Fourteen Years — Crim

inal Incapacity — Code Secs. 10, 174, 
260.}—A minor under the age of fourteen 
must be conclusively presumed («» be 
incapable physically of committing an 
unnatural offence, under sec. 174 of the 
Criminal Code. Section 10 of the Crim. 
Code refers solely to mental capacity to 
distinguish between right and wrong, 
and not to the physical ability to commit 
crime. Hence a minor cannot be con
victed of Sodomy though under sec. 260 
of the Crim. Code he may be charged with 
assault, where the act was committed 
against the will of the other boy. II. v. 
Hartlen. 2 C. C. C. 12, 30 N. 8. It. 317.

INCEST.
1. Evidence — Destroyed Letters — 

Inferences — Misdirection — Sub
stantial Miscarriage — New Trial.]— 
Rex v. Godson. 1 O. W. R. 260.

INDECENT ACT.
Criminal Code, S. 177 (b) — Convic

tion — “Wilfully” — Omission of — 
Habeas Corpus — Amended Conviction 
and Commitment Substituted — Re
fusal to Discharge Prisoner — Ap
peal to Full Court. Manitoba.]—Rex 
v. Barre (Man.), 2 W. L. R. 376.

2. Crim. Code Sec. 177 — Omission of 
Word “Wilfully” in Information.]— 
The omission of the word “wilfully” in 
an information under sec. 177 Crim. Code, 
the word “unlawfully” being used there
for is fatal, and conviction quashed. Ex 
Parte O’Shaughnessy, 8 C. C. C. 136, 
13 Q. R.. 178 K. B.
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3. Information — “Unlawfully” — 
“Wilfully”.]—It is not sufficient, in an I 
information laid under s. 177 of the Crim
inal Code, to allege the “unlawful” com
mission of an indecent act; it is essential 
that the accused be charged with having 
committed it “wilfully”. A commitment 
based on an information which merely 
alleges that the act was committed “un
lawfully” will be quashed and the prisoner 
discharged. Ex I*. O’Shaughnessy, Q. 
K. 13. K. B. 178.

4. Obscene Song — Gestures — Grim. 
Code 177.]—The singer of a song contain- I 
ing indecent descriptions and accom- I 
pan ring same with gestures contrary to 
propriety is guilty of an offence under 
Grim. Code sec. 177. Regina V. Jour- 
dan, 8 (’. C. C. 337.

INDECENT ASSAULT.

1. Included in Offence of Carnal Know
ledge.]—The acquittal of an accused tried 
summarily by consent before a police 
magistrate on a charge of having carnal 
knowledge of a girl under fourteen years, 
is a liar to a fresh charge for indecent 
assault as the greater offence includes 
the lesser of kindred kind. Rex v. Cam
eron, 4 C. C. C. 385.

2. No Information — Summary Trial 
on Consent.]—The accused was arrested 
without ii warrant for indecent assault, 
and no information was before the magis
trate :—Held, that on the prisoner’s 
consent being given the magistrate had 
jurisdiction to try him summarily. Rex 
x McLean. AC C C 67.

3. Verdict of, Not Disturbed by Intro
duction of Inadmissible Evidence of Rape 
at Trial.]—Where the jury finds the ac
cused guilty of indecent assault upon an 
indictment for rape, and acquits of the 
latter offence, the verdict will not be set 
aside notwithstanding the introduction 
of incompetent testimony on the charge 
of rape, provided there is sufficient evi
dence to sustain the verdict. Regina 
v. Graham. 3 C. C. C. 22, 31 O. R. 77.

See also Assault.

INDECENT PERFORMANCE.

1. Crim. Code 179 A — Ballet Dan- 
cing — Indecency.]—The conduct of a 
female singer at a public performance 
in addressing the words of her song to the 
complainant cannot be considered as 
constituting an offence against sec. 179 A 
of the Crim. Code (Crim. Code Amend
ment Act, 1903), nor does the wearing 
of a stage costume usually worn by ballet 
dancers, and the ordinary ballet-dancing 
constitute an indecent representation 
within this section. Rex v. M’Auliffe, 
8 C. C. C. 21.

INDIAN ACT.

1. “Clerk, Servant or Agent’’ — Hotel 
Cook.]—An hotel cook is not a clerk, 
servant, or agent within the Indian Act, 
so as to render the hotel-keeper liable for 
a sale, without his knowledge, of liquor 
to an Indian. Rex v. Michael Gee, 
5 C. C. C. 148.

2. Halfbreed—Meaning of “Indian ] 
—The Indian Act R. S. (1886) c. 43, 
defines (s. 2. h) “Indian” as meaning 
inter alia “any male person of Indian 
blood reputed to belong to a particular 
band” :—Held, 1. Against the contention 
that “of Indian blood” means of full 
Indian blood, or at least of Indian blood 
ex parte paterna—that a half breed of 
Indian blood ex parte materna is “of 
Indian blood.” 2. Against the contention 
that the defendant having been shewn 
to have actually belonged to a particular 
band, this disproved or was insufficient 
to prove, that he was reputed to belong 
thereto—that the intention of the Act is 
to make proof of mere repute sufficient 
evidence of actual membership in the band. 
3. Against the contention that by virtue 
of s. 11 the mother of the defendant by 
her marriage to his father, who was a 
white man. ceased to he an Indian, and 
that therefore the defendant was not a 
person of Indian blood—that while the 
mother lost her character of an Indian 
by such marriage, except as stated in 
that section, it did not affect her blood 
which she transmitted to her son. The 
Queen V. Howson, 1 Terr. L. R. 492.
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3. Intoxicant — Sale — Indian — 
Halfbreed — Mens Rea — Construc
tion of Statutes.]—Section 94 of the 
Indian Act (R. S. C. 1886, <•. 43) provides 
that “Every person who sells, exchanges 
with, barters, supplies or gives to an In
dian or non-treaty Indian, any intoxi
cant.......shall on summary conviction. . . .
be liable to imprisonment for a term not 
exceeding six months” :—Held, following 
Regina v. Howson, that a half-breed 
who has “taken treaty” is an Indian 
within the meaning of the Indian Act.
A conviction of a person, licensed to sell 
liquor, for the sale of an intoxicant to 
such a half-breed was however quashed 
because the licensee did not know and had j 
no means of knowing that the half-breed 
shared in Indian treaty payments. Mens 
rea must be shown. Regina v. Mellon,
5 Terr. L. R. 301.

INDICTMENT.

I. Amendment.
II. Indorsement.

III. Joint Indictment.
IV. Jurisdiction.
V. Motion to Quash.

VI. Preferment of.
VII. Separate Offences.

VIII. Sufficiency of.
IX. Variance.
X. Miscellaneous.

I. Amendment.

1. Amendment.]—The prisoner was in
dicted for stealing the cattle of It. M. 
At the trial It. M. gave evidence that he 
was nineteen years of age; that his father 
was dead, and the goods were bought with 
the proceeds of his father’s estate; that 
his mother was administratrix, and that 
the witness managed the property, and 
bought the cattle in question. On ob
jection taken the indictment was amended, 
by stating the goods to be the property 
of the mother and no further evidence 
of her administrative character was given, 
the county court Judge holding the evi
dence of R. M. sufficient, and not leaving 
any question as to the property to the

SOn a case reserved :—Held, 1 
t there was ample evidence of posses-
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eion in R. M. to support the indictment 
without amendment; 2. That the Judge 
had power to amend under C. S. V. c. 99 
s. 78; 3. that the conviction on the amend
ed indictment could not be sustained, 
there being no evidence of the mother’s 
representative character; not any question 
of ownership by her, apart from such 
character, left to the jury. Regina v. 
Jackson 19 C. P. 280.

2. Amendment of — Where Nature 
of Transaction Unaltered.}—An a- 
mendment of an indictment is allowable, 
if the transaction is not altered by the 
amendment, but if the amendment would 
substitute a different transaction from 
that alleged, or would render a different 
plea necessary, it ought not t<> be made. 
Regina v. Weir, 3 C. C. C. 262.

3. Arson.] — Defendant was charged 
with having set fire to a building, the 
property of one J. II., “with intent to 
defraud.” The case opened by the Crown 
was that the prisoner intended to defraud 
several insurance companies, but the 
legal proof of the policies were wanting 
and an amendment was allowed by strik
ing out the words “with intent to defraud.” 
The evidence showed that different per
sons were interested as mortgagees of the 
building, a large hotel, and J. II. as owner 
of the equity of redemption. It was 
left to the jury to say whether the prisoner 
intended to injure any of those interested. 
They found a verdict of guilty :—Held, 
that the amendment was authorized 
and proper, and the conviction was war
ranted by the evidence. Regina v. 
Cronin. 36 U. C. R. 342.

The indictment in such a case is suffi
cient without alleging any intent, there 
being no such averment in the statutory 
form; but an intent to injure or defraud 
must be shewn on the trial. In.

“The merits of the case,” with refer
ence to amendments, under 32 & 33 Viet, 
c. 29, s. 71 (D.), means the justice of the 
case as regards the guilt or innocence of 
the prisoner; and “his defence on such 
merits” means a substantial and not a 
formal or technical defence. In.

4. Different Charges.—Withdrawal of 
One.]—An indictnent which combines a 
charge of failure to provide necessaries 
(s. 210), with a charge of causing grievous 
bodily harm with intent to murder, and 
the former charge being abandoned and
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withdrawn from the jury, is sufficient i 
to sustain a verdict upon the indictment 
generally, without specifying the offence. 
Regina v. La Pierre, 1 C. C. C. 413.

5. New Charge from that on Which 
Committed — False Pretence — A- 
MENDMENT — CODE SEC. 041 AND 723.]— 
Prisoner was charged before the magis
trate with stealing 2200 bushels of beans, 
the property of one Stevens, and was 
committed for trial on that charge. 
At the assizes an indictment was pre
ferred not for stealing, but for obtaining 
from the prosecutor by false pretences 
two cheques, the false pretence being 
“that there was then a large quantity of 
beans to wit, 2680 bushels, the property 
of said Stevens,” etc. A motion to 
quash was made at the trial and refused. 
An amendment was allowed by striking 
out the words “a large quantity of beans, 
to wit” :—Held, on a case reserved, that • 
the indictment for false pretences would 
lie, notwithstanding that the commitment 
was on a charge of stealing, w'here as in 
this case, the evidence at the preliminary 
hearing and at the trial, sustained a charge 
of false pretences; that the amendment 
was properly allowed, since the addition 
of the words struck out merely operated 
as unnecessarily setting out in what the 
false pretences consisted, and could not 
therefore render the indictment liable 
to be quashed as contrary to the provision 
of sec. 641, that on the question of pre- ( 
judice, it must be taken that the trial 
Judge was of the opinion that the defence 
was not misled or prejudiced by the 
variance between the evidence given 
and the charge in the indictment; and 
that the question was therefore not open 
on the case reserved; that in any event . 
on the material, there was no evidence of | 
prejudice. R. v. Patterson, 2 C. C. C. 
339, 26 O. R. 656.

6. Previous Acquittal of Principal Felon
—When No Defence — Indictment — 
Amendment.]—On the trial of the prisoner | 
on an indictment charging him with re- | 
ceiving property which one M. had felon- | 
iouslv stolen, etc., the evidence showed 
that he had stolen the property, and that 
the prisoner was guilty of receiving the 
same, knowing it to have been stolen. 
For the defence it was proved that M. 
had been previously tried on a charge 
of stealing the same property and ac
quitted. The counsel for the prosecution
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then applied to strike out of the indict
ment the allegation that M. had stolen 
the property, and to insert the words 
“some evil-disposed person,” etc., which 
the Judge allowed :—Held, 1st. That the 
record of the previous acquittal of M. 
formed no defence on the trial of this 
indictment, and was properly received 
in evidence. 2nd. That the amendment 
was improperly allowed. Regina v. 
Ferguson, 20 N. B. It. 259.

7. Use of Word “Feloniously” — In
stead of Words in Act — Objection, 
When to be Taken — Amendment.]— 
An indictment for doing grievous bodily 
harm, which alleged that the prisoner 
did "feloniously stab, cut, wound,” etc., 
instead of alleging, in the terms of the 
17th section of 32 & 33 Viet. c. 20, that 
lie did “unlawfully and maliciously” 
stab, etc., is good. A defective indict
ment is amendable under 32 & 33 Viet, 
c. 20, s. 32, and any objection to it for 
defect apparent on the face of it must 
be taken by demurrer or motion to quash 
the indictment before the defendant has 
pleaded, and not afterwards. Regina 
v. Flynn, 2 P. & B., N. B. R. 321

8. Where a bridge was wrongly describ
ed in an indictment as being in two town
ships :—Held, that though this could 
have been amended at the trial it could 
not be amended on a motion to set aside 
the verdict or for a new trial. Regina 
v. County of Carlton, 1 O. R. 277.

II. Indorsement.

1. Grand Jury — Omission to En
dorse Names of Every Witness — 
Code Sec. 645 Directory.]—The re
quirement of sec. 645 that the names of 
all witnesses examined by the grand jury 
shall he endorsed on the indictment is 
directory only. But the Court may 
summon the grand jury, and have the 
names omitted endorsed on the indict
ment, and initialled so as to give the ac
cused the full benefit of notice of the 
witnesses who appeared against him. 
R. v. Holmes,6 C. C. C. 402,9 B. C. R. 294.

2. Initialing Names of Witnesses Sworn 
by Grand Jury not Essential.]—Section 645 
of the Code specifying that the foreman of 
the grand jury, or any member of the
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grand jury so acting for him, shall initial 
the names of each witness, sworn and 
examined in the indictment, is directory 
only. Regina v. Townsend, 3 C. C. C. 
29, 28 N. S. R. 468.

3. Indorsing Names of Witnesses on 
Back.]—The provisions of s. 645 of the 
Criminal Code requiring the names of all 
witnesses examined by the grand jury 
to be indorsed on the bill of indictment, 
are directory only, and an omission so to 
endorse does not invalidate the indict
ment. Rex v. Holmes, 9 B. C. R. 294.

4. Law in Nova Scotia as to Endorsement 
of.]—Sec. 760 <>f the Code to the effect 
that indictments shall not he made out 
except in Halifax, until the grand jury 
so directs, does not make it necessary in 
Nova Scotia (Halifax excepted) that the 
expression “a true bill” with the signa
ture of the foreman should he endorsed 
on the indictment, the signature of the 
foreman alone indicating a true bill 
Regina v. Townsend, 3 C. C. C. 29, 
28 N. S. R. 468.

5. Not Indorsed “a True Bill’’.]—Sec
tion 760 of the Code provides that in this 
Province a calendar of the criminal cases 
shall he sent to the clerk of the Crown 
to the grand jury, in each term, together 
with the depositions taken in each case, 
etc., and no indictment, except in the 
county of Halifax, shall he made out until 
the grand jury so directs. In this case 
the indictment wras indorsed w'ith the 
name of the cause and with the name of 
the foreman of the grand jury, and over 
the name of the foreman the words “in
dictment for assault on a peace officer, 
and for resisting and preventing appre
hension and detainer.” The words “a 
true bill” did not appear :—Held, that 
inasmuch as the indictment could not 
exist until found by the grand jury, and 
drawm up by its direction, nothing but 
“a true bill” could be presented, conse
quently, the words “a true bill” w'ere 
unnecessary. (Townsend and Meagher, 
J.J., dissenting). Semble, it is otherwise 
in the county of Halifax. Regina v. 
Townshend & Whiting, 28 N. S. R. 468.

6. Witnesses’ Names not Initialed.]—
By s. 645 of the Code, the name of every 
witness examined or intended to be ex
amined shall he indorsed on the indict
ment and initialed by the foreman of
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the grand jury. By s. 760, in the Pro
vince of Nova Scotia outside of Halifax, 
no indictment shall be prepared until 
directed by the Grand Jury In this case, 
originating outside of Halifax, the names 
of the witnesses appeared on the in
dictment, but were not initialed 
by the foreman of the grand jury:—Held, 
that the intention of s. 645 was that the 
names of the witnesses to be examined 
should be supplied to the grand jury by 
being indorsed on the indictment, and 
the initialing was for the purpose of show
ing which of them had been examined 

rior to the finding of the bill. That 8. 
60, under which, outside of Halifax, no 

indictment could be prepared beforehand 
it was unnecessary to show by initialing 
which of the witnesses had been examin
ed, though it might be necessary that the 
names should be indorsed thereon, and 
t hat the names appearing in the docu
ment or record by which they had been 
conveyed to the Grand Jury should be 
initialed to show which of them had been 
examined. Townshend & Meagher, J.J., 
dissenting. Semble, the usual practice 
applies to the County of Halifax. Regi
na v. Townshend & Whiting, 28 N.S.R. 
468.

III. Joint Indictments.

1. Against Several Jointly — Right 
to Separate Trial.]—Where several 
persons are indicted jointly, the Crown 
always has the option to try them either 
together or separately; but the defendant 
can demand as a matter of right to be 
tried separately. The presiding Judge 
may, in his discretion, grant separate 
trials upon good grounds being shown. 
Regina v. Weir, 3 C. C. C. 351, Q. R. 8, 
Q. B. 521.

2. Alias Dictus.]—Where two or more 
names are laid in an indictment under an 
alias dictus, it is not necessary to prove 
them all. Jacobs v. The Queen, 16 
S. C. R. 433.

.1. was indicted for the murder of A. J., 
otherwise called K. K. On the trial it 
was proved that the deceased was known 
by the name of K. K.‘ but there was no 
evidence that she ever went by the other 
name :—Held, that this variance betw'een 
the indictment and the evidence did not 
invalidate the conviction of J. for man
slaughter. Ib.
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3. Conspiracy — Joining Conspira
tors.]—One conspira tor may he indicte<l 
without joining the others although within 
the jurisdiction. Regina v. Frawley, 
1 C. C. C. 253, 25 O. H. 431.

4. Evidence — Right of (’«-Défend
ant to Crohm-Fxamine.}—Vpon a joint 
indictment, the evidence adduced by the 
witnesses for any one of the defendants is 
effective as regards the others, either 
beneficially or adversely, and, therefore, 
before the counsel for the prosecution 
cross-examines, each of the other defend
ants has the right to cross-examine such 
witnesses, and in so doing to bring out 
fresh facts which may be advantageous 
for his defence. Rex v. Bausalon, 4 
(’. C. C. 446.

5. Joinder of Counts and Defendants.]—
Where two defendants sat together as 
magistrates, and one exacted a sum of 
money from a person charged before them 
with a felony, the other not dissenting :— 
Held, that they might be jointly con
victed. Regina v. Tisdale, 20 U. C. R. 
272.

6. Joinder of Counts and Defendants.)—
It is not a misjoinder of counts to add 
allegations for a previous conviction for 
misdemeanour as counts, to a count for 
larceny; and the question, at all events 
can only be raised by demurrer or motion 
to quash the indictment, under 32 & 33 
Viet. c. 20, s. 32, (d) ; and where there had 
been a demurrer to such allegations as 
insufficient in law, and judgment in favour 
of the prisoner, but he is convicted on 
the felony count the court of error will 
not reopen the matter on the suggeston 
that there is misjoinder of counts. Re
gina v. Mahon, 22 C. 1\ 246.

7. Joinder of Counts and Defendants.]—
The prisoner in this case was indicted 
on two sets of counts, one charging him 
ns a citizen of the United States, the other 
as a subject of her Majesty. The learned 
Judge at the trial refused to put the Crown 
to an election between the two sets of 
counts, and the court upheld his ruling. 
Regina v. School, 26 U. C. R. 212.

8. Joinder of Counts and Defendants.]— 
An indictment charging a misdemeanour 
against a registrar and his deputy jointly 
is go«xl if the facts establish a joint offence. 
A deputy is liable to be indicted while

the principal legally holds the office, and 
even after the deputy himself has been 
dismissed. Regina v. Benjamin, 4 C. V. 
IT'.f.

V. Order of Defence on Joint Prosecu
tion.]—Upon a joint indictment, the order 
of the defence is left generally to the dis
cretion of the Judge. Where the offence 
charged is the same respecting all the ac
cused, the order of defence follows the 
order in which the defendants are named 
in the indictment, and where there are 
different degrees of criminality, the de
fendants are called upon for their defence 
according to the nature of the charge 
against them individually, as disclosed 
by the indictment, or the evidence of the 
prosecution or both. Rex v. Bausalon, 
i ( C C. 146.

IV. Jurisdiction.

1. Assault — Warrant — Where Ir
regular — Justification to Officer — 
Attachment.)—A prisoner was found 
guilty of an indictment charging that lie 
made an assault upon A., “and him, the 
-:mI V di.l beat, wound and ill-treat,” 
etc. There was no evidence of any 
wounding :—Held, by Weldon, Wet more, 
and King, J.I., that the indict
ment was substantially one for a com
mon assault and that the conviction was 
right. Where a county court has juris
diction to issue a warrant of commitment 
for contempt under the Consol. Stat. c. 38, 
ss. 20-22, the warrant, though irregular, 
is a justification to the officer for arresting 
the party under it, and he is guilty of an 
assault if he resists the officer. S. was 
served with an order to appear before a 
commissioner to be examined under the 
Consol. Stat. c. 38, s. 20. and neglected 
to appear. A notice was afterwards 
served upon him that an application would 
be made to the county court on a certain 
day for an attachment against him for 
contempt in disobeying the order of the 
commissioner. S. did not appear in the 
county court pursuant to this notice, and 
the Judge thereupon ordered an attach
ment to issue against him, directing him 
to be imprisoned for thirty days for his 
contempt :—Held, per Weldon, Wet more 
and King, JJ., (Palmer, J., dissenting), 
That the county court had power to issue 
the attachment—that the direction in it
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to imprison S. for thirty days was at most 
an irregularity; and that lie was not justi
fied in resisting the officer in executing it : 
- Held, per Palmer, J., that the attach
ment was a nullity; that the court had no 
authority to order S. to he imprisoned for 
thirty days; and that he was justified in 
resisting his arrest. Regina v. Shannon, 
23 N. B. it. 1.

2. Indictment for Obtaining Goods by 
False Pretences — Where Received in 
One County by Order Sent by Tele
gram to the Shipper in Another 
County — Jurisdiction of County 
Court of Latter County to Try the 
Offence.}—S.. residing in the county 
of Carleton. ordered by telegram goods 
from (i. in the county of Charlotte. 
The goods were shipped by (1. from Char
lotte. and received by S. in Carleton. 
An indictment having been preferred 
against S. in the county court of Char
lotte for obtaining the goods by false

retences, on an application for a pro-
ihition :—Held, that as S., by ordering 

the goods by telegram, had made the 
telegraph his agent, the crime was par
tially committed in the county of Char
lotte, and the county court of that county 
had jurisdiction. Ex Parte Slipp, 32 
N. B. R. 4.

3. Pending in County Court — Effect 
of, on Subsequent Indictment in Cir
cuit Court — Change of Venue — 32 
<fc 33 Vict. 0.21), a. 11 (('rim. Code 651).}— 
A prior indictment found in a county 
court against a prisoner, the trial of which 
had been adjourned to a subsequent term, 
does not deprive a circuit court, held 
before that term, <>ï the power t<> enter
tain and try an indictment against him 
for the same offence, or to order under 
32 & 33 Vict. c. 29, s. 11. the trial to be 
proceeded with at a circuit court in some 
other eonntv. Regina v. Marshall, 
31 N. B. R. 390.

V. Motion to Quash.

1. After Arraignment.}—Where an ac
cused has been arraigned and pleaded 
not guilty, a motion to quash the indict
ment can be made, as such arraignment 
and pleading is not tantamount to the 
accused being “given in charge to the 
jury,” when the jury has not been sworn. 
Regina v. Lepine, 4 C. C. C. 145.

2. Agent of Prosecutor on Grand Jury.)
—The defendants were indicted for con
spiracy to prevent C. from recovering 
his rents. \Y., agent of ('., was on the 
grand jury which found a true bill. A 
motion was made to quash the indict
ment on the ground that W’s, position 
was such as to prejudice him against the 
accused, ami therefore to render him 
incompetent to be on the grand jury. :— 
Held, that W. was incompetent and in
dictment must be quashed. R. v. Cor
bett, 1 P. E. 1. R. 2(12.

3. Application to Quash.)—An appli
cation to the court on the part of a de
fendant to quash an indictment will be 
refused unless the defect is clear and ob
vious. The defendant, by pleading to 
the indictment, will exclude himself from 
having his application entertained. Where 
the defendant has had an opportunity to 
move to quash the indictment when the 
cause was called for trial, and before the 
jury was sworn, but has neglected to 
to avail himself of it, he is put in no better 
position, as regards his application, but 
the jury failing to agree on a verdict and 
being discharged in consequence. Queen 
V \\ M i x. e, I N. 8 If 382.

4. Constitution Grand Jury — Code 
Sec. 656.}—Where the trial Judge has 
refused a motion to quash an indictment 
made on the ground of the invalid consti
tution of the grand jury, a further motion 
cannot be entertained, an appeal being 
precluded by Code See. 656. R. v. 
Fouquit, 10 C. (\ C. 257.

5. Conventional Ending Omitted —
Code Sec. tilt), fill, 629.}—Prisoner’s 
counsel moved to quash an indictment 
laid under sec. 413 and 414, for unlawfully 
breaking and entering a shop with intent 
to steal, on the ground that the usual 
ending, “against the form of the statute 
in such case made and provided, and 
against, the peace of Our Lady the Queen, 
her Crown, and dignity, was omitted.” : 
—Held, that the indictment was sufficient 
notwithstanding the omission. Regina v. 
Doyle 2 C. C, C. 335, 27 N. S. R. 294.

fi. Demurrer to Indictment.}—An in
dictment was found against the defend
ants in the high court of justice, at its 
sittings of oyer and terminer and gaol 
delivery, ami on being called upon to 
plead, the defendants demurred to the
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indictment. A writ of certiorari was sub
sequently obtained by the defendants, 
in obedience to which the indictment, 
demurrer, and joinder were removed to 
the Queen’s bench division. Upon the 
return, the Crown, took out a side-bar 
rule for a concilium, and the demurrer 
was set down for argument. A motion 
was made by the defendants to set aside 
the proceedings of the Crown, on the 
ground that they should have been called 
upon to appear and plead de novo in 
this division :—Held, that the court of 
assize of oyer and terminer and general 

aol delivery is now. by virtue of the 
udicature Act, the high court of justice; 

that the indictment was found, and the 
defendants appeared and demurred there
to in the high court of justice; and that 
it was not necessary to plead de novo to 
the indictment. Regina v. Bunting, 
7 O. R. lis

7. Failure to Set Out Statutory Words —
Quashing Same.]—An indictment of theft- 
under a power of attorney which omitted 
certain statutory words, but of which 
particulars were ordered, will not be 
quashed as such omission is only a partial 
one, and particulars had been ordered. 
Regina v. Fulton, 5 C. C. C. 36, Q. 11. 10, 
Q. ti. 1.

8. Jury — Peremptory Challenges.] 
—The defendant was indicted under ss. 
241 and 265 of the Criminal Code on two 
counts charging (1) that he in the city of 
Halifax on the 13th November, 1003, 
with intent to do grievous bodily harm 
to one W., did unlawfully wound the said 
W., and (2) that he did in the city of 
Halifax on the 13th November. 1903, 
unlawfully assault one W. After ar
raignment and before pleading to the in
dictment, the prisoner’s counsel moved 
to quash it, on the ground that the clerk 
of the Crown had not sent the depositions 
taken on the prisoner’s preliminary ex
amination, before the grand jury of the 
county of Halifax, as required by s. 760 
of the Criminal Code. When the jury 
were being sworn, the prisoner claimed 
the right to 16 peremptory challenges, 
on the ground that these counts would, 
before the Code, have been a felony and 
misdemeanour respectively, and, as s. 
626 (1) and (2) of the Criminal Code ab
rogated the common law rule as to their 
non-joinder, he was, under the above 
section, being tried on two indictments :—

Held, that the indictment was properly 
found. 2. That the prisoner was en
titled under s. 668 of the Criminal Code 
only to 12 peremptory challenges, being 
the largest number allowed him on the 
first count of the indictment, it not being 
necessary for the Crown to add a count 
for common assault in order to get a con
viction for that offence, if the evidence 
warranted it. The prisoner was then 
tried and acquitted on both counts in the 
indictment. Rex v. Turpin, 24 Occ. N. 
is:;.

9. Grand Jury Irregularly Sworn —
Use op Depositions — Code Sec. 649- 
656.]—1. It was held a ground for quash
ing an indictment where the foreman of 
the grand jury was sworn separately 
from the other jurors, and the rest were 
afterwards called up from different parts 
of the room in groups of three and sworn 
on the same oath as the foreman, without 
the substance of the oath being repeated. 
2. The provision "f sec. 646 requiring 
the foreman of the grand jury to initial 
the names of the witnesses examined on 
the indictment is imperative. R. v. 
Belanger, 6 C. C. C. 295,12 Que. K. B.69.

10. Grand Jury—Presence of Un
sworn Juror — Presentment of In
dictment.]—Eleven jurors were regularly 
summoned and sworn in the morning. 
The twelfth had been summoned for the 
afternoon and he entered the grand jury 
room where the others were in secret 
session, without having been sworn. 
They all, at the call of the clerk, entered 
the court room to make any presentments 
they might have. It was then discovered 
that the twelfth juror had not been sworn. 
He was ordered to leave and the others 
to retire to reconsider their presentments. 
Shortly after they returned and presented 
the present indictment moved against :— 
Held, that the mere presence of an au
thorized person in the grand jury room 
while they were deliberating did not 
invalidate the indictment; it was not shown 
that any prejudice resulted to the accused. 
R. v. Kelly, 9 C. C. C. 130.

11. Omission of Essential Averment.]—
When a defect in an indictment consists 
in the omission of an essential averment, 
the indictment must, on the application 

I of the defendant be quashed, but if the 
| motion to quash is made only for a formal 

defect apparent on its face, as if an aver-



533 INDICTMENT 534

ment should be defective, or the charge 
should be imperfectly stated, the court 
may amend the indictment and proceed 
with the trial. Regina v. Weir, 3 C. 
C. C. 155.

12. Patent Defect.]—The court will not 
arrest judgment after verdict, or reverse 
judgment in error, for any defect patent 
on the face of the indictment, as by 32 
& 33 Viet. c. 29, s. 32, objection to such 
defect must be taken by demurrer or 
by motion to quash the indictment. 
Regina v. Mason, 22 C. P. 246.

An indictment describing an offence 
within 32 d Viet. c. 21, s. 18, as felon
iously steal i i' an information taken in a 
police court is sufficient after verdict. 1b.

13. Practice in Objecting to Indictment 
Against a Corporation.)—Preliminary ob
jection to an indictment against a corpor
ation for maintaining a nuisance to be 
raised by demurrer, and not by motion 
to quash. Regina v. Toronto Kail
way Co., 4 C. C. C. 4.

14. Preferment of by Crown Officer — 
Whether Attendance of Private Pro
secutor Necessary — Sec. 641.]—The 
attendance before the grand jury of a 
private prosecutor, bound over by recog
nizance in the usual way to prosecute, 
under Code Sec. 641 is not necessary un
less his presence may be required to give 
evidence. A Crown prosecutor suffi
ciently represents a private prosecutor 
to prefer a valid bill of indictment in such 
a case without requiring the attendance 
of the private prosecutor. The time to 
make objection to an indictment for want 
of authority in its preferment under sec. 
(Ui is before the prisoner is given in charge 
to the jury. It is too late afterwards 
to give effect to such an objection. R. v. 
Hamilton, 2 C. C. C. 179, 30 N. S. R. 322.

15. Quashing for Defect in Substance — 
Libel— Necessary Averment Omitted] 
—An indictment must state the charge in 
clear and precise language; it must con
tain the averment of every fact or cir
cumstance necessary to constitute the 
offence charged, and must clearly show 
some violation of the law; it must state 
every element constituting the crime de
signed to be charged. The omission of 
any necessary ingredient vitiates the in
dictment. Where the motion to quash 
is for a formal defect the court may order 
an amendment; but when the motion to 
quash is founded on the total absence

of a necessary ingredient, so that the in
dictment charges no offence in law, it 
must be set aside and quashed. In such 
case, however, a new bill may be pre
ferred. Defects in matter of substance 
are not amendable. It is an essential 
ingredient of the offence of publishing 
a defamatory libel that such is likely 
“to injure the reputation of the person 
libelled by exposing him to hatred, con
tempt, or ridicule, or that it is designed 
to insult him. The omission to state 
such averment is fatal. R. v. Cameron, 
2 C. C. C. 173.

VI. Preferment of.

1. Attorney-General’s Authority to Pre
fer Must Specify Offence.]—On an indict
ment preferred by the direction <>r the 
written consent of the Attorney-General, 
it is necessary that the written authority 
should specify the offence in the particular 
case in which an indictment is directed 
to be preferred, and it will not do to direct 
the counsel to prefer bills in all cases which 
may arise. Regina v. Townshend, 3 
('. c. 29, 28 V s. R. Ins.

2. Authority to Prefer Indictment]— 
Defendant was committed for trial on a 
charge of assaulting W., who was bound 
over in regular form to prosecute. At 
the nëxt term the grand jury found an 
indictment. W. was not present, and 
was not examined as a witness. The At
torney-General was not present, and no 
one had any special directions from him 
to prefer an indictment. The point was 
reserved as to whether the indictment 
should not be quashed as not preferred, 
by anyone authorized under (’ode 641. 
Under the Provincial Act of 1887, c. 6, 
crimes such as that for which defendant 
was indicted, are prosecuted by an officer 
appointed by the Attorney-General at 
each term of the court, or in default of 
such appointment, by the court :—Held, 
per Townshend and Ritchie, JJ., (Mc
Donald C. J., concurring), that under 
these circumstances the presence of the 
prosecutor was not necessary, and no 
special direction from the Attorney-Gen
eral, or written consent of the Judge, or 
order of the court was necessary to make 
the indictment valid. Quære, does Code 
641 apply elsewhere in the Province than 
in Halifax county ? Per Weatherbe, J., 
and Graham, E. J., (Henry, J., concurring)
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that the indictment not having been pre
ferred in accordance with s. 641, the con
viction was bad and should be quashed. 
JIegixa v. Hamilton, 31 N. S. It. 322.

3. By Private Prosecutor — Right to 
Appear Before Grand Jury — Secur
ity for Costs — Code Sec. 595-641.]— 
One Lee Park prosecuted the accused, 
on a charge of robbery. The magistrate 
at the preliminary inquiry dismissed the 
case, and the prosecutor was bound over 
at his request to prosecute the accused at 
the next term of the court of King’s 
Bench. On the opening day counsel for 
the prosecutor having prepared an indict
ment and secured the signature of the 
clerk of the Crown to it, without notice 
to the Crown officers or leave of the court, | 
went before the grand jury and examined 
witnesses. A true bill was reported. 
On motion to quash :—Held, that sec. j 
641 allows a private prosecutor bound 
over to prosecute to appear before the 
grand jury according to the practice of ; 
the courts governing such appearances; 
that no rule in that respect obtains in the 
Montreal district, the recognized practice 
being that no one except a substitute of 
the Attorney-General or some one by 
leave of the Judge shall appear before the 
grand jury. R. v. Hoo Yoke, 10 C. C. C. 
211.

4. Consent of Judge to the Preferring 
of.]—Where a Judge of the criminal court 
having jurisdiction in the matter, author
ized the submission of indictments by an 
indorsement written on their face in the 
following words : “ I hereby direct that 
this indictment be submitted to the grand 
jury,” the objection that such authoriza
tion was a direction or order, and not the 
written consent required by sec. 641 of I 
the Code was disallowed. Regina v. 
Weir, 3 C. C. C. 155.

5. Court Will Not Order Where Magis
trate Cannot Agree to Commit.]—Where 
upon a preliminary enquiry two magis- ! 
trates could not agree whether there was j 
a prima facie case or not, a superior court 
will not order an indictment to be pre
ferred, the responsibility for an indictment 
under such circumstances resting on the 
Crown in its executive capacity. Ex 
Parte Hanning, 4 C. C. C. 203.

6. Delegation of Authority by Attorney- 
General — 32 and 33 Vict., Cap. 29, Sec.
28 — Ohtainino Money by False Pre
tences.]—On an indictment, containing

four counts for obtaining money by false 
pretences, was endorsed : "1 direct that 
this indictment be laid before the grand 
jury.” Messrs. Mousseau and Davidson 
were the two counsel authorized to repre
sent the Crown in all the criminal pro
ceedings during the term. A motion 
supported by affidavit was made to quash 
the indictment on the ground, inter alia, 
that the preliminary formalities required 
by sec. 28 of 32 and 33 Vic., c. 29, had not 
been observed. The chief justice allowed 
the case to proceed, intimating that he 
would reserve the point raised, should the 
defendant be found guilty. The defend
ant was convicted, and it was :—Held, 
on appeal, reversing the judgment of the 
court of Queen’s bench, that under 32 
and 33 Vic., c. 29, sec. 28, the Attorney- 
General could not delegate to the judg
ment and discretion of another the power 
which the legislature had authorized 
him personally to exercise to direct that 
a bill of indictment for obtaining money 
by false pretences be laid before the grand 
jury; and it being admitted that the At
torney-General gave no directions with 
reference to this indictment, the motion 
to quash should have been granted, and 
the verdict ought to be set aside. Abra
hams v. The Queen, 6 S. C. R. 10.

7. Particularity — Statement of Of- 
| fence — Preferring of Indictment — 
j Order — Grand Jury.]—Where a per

son is charged with an offence, the in
dictment should describe it with such 
particularity as will enable the accused 
to know exactly what he has to meet. 
An indictment which stated the offence 
in the language of the section of the Crim
inal Code supposed to have been violated, 
without setting out the particular facts 
constituting the offence, was quashed, 
for want of particularity, and also because 
it was not preferred in accordance with 
8. 641 of the Code. The Attorney-General 
did not in person or even by his authority 
prefer the indictment, and the informal 
direction of a Judge to the foreman of the 
grand jury, recognized by a formal order 
after the indictment had actually been 
preferred, was insufficient. Rex v. Beck
with, 23 Occ. N. 307.

8. Preferring of, on Judge’s Order.]— 
Where an indictment is preferred upon 
the order of a Judge, section 641 of the 
Code requires the order to be made before 
the indictment is preferred. Rex v. 
Beckwith, 7 C. C. C. 450.
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9. Preferment After Election.]—A bill 1 
of indictment cannot be preferred against
a person in custody who has legally elected 
for speedy trial. R. v. Komiensky, 6 
C. C. C. 524.

10. Preferment of Direct — Without 
Preliminary Inquiry — No Right to 
Speedy Trial.]—-Where an indictment 
has been preferred by direction of Attorney 
General or by order of a court of competent 
criminal jurisdiction, without any pre
liminary hearing or committal having 
taken place, the accused possesses no j 
statutory right to change the forum by 
electing for a speedy trial. Rex v. 
Wener, 6 C. C. C. 406.

11. Preferred Where Preliminary In
quiry is Undecided.]—Where justices have 
held a preliminary inquiry on an indictable ! 
offence, but have not announced their | 
decision thereon, the accused party has 1 
no absolute right to a decision by such 
justices, and there is nothing to prohibit j 
the preferring of an indictment for the 1 
same offence. Regina v. Weir, 3 C. C. C. 
155.

12. Procedure in Territories — Foun
dation of Charge — Grand Jury — 
Coroner’s Inquest — Applicability 
of Imperial Laws.]—In the Territories 
it is not necessary in order to put an ac
cused upon his trial on a criminal charge 
that the charge should be based upon 
either an indictment by a grand jury or 
a coroner’s inquest. The applicability 
of the laws of England to the Territories 
discussed. The Queen v. Connor, 1 
Terr. L. R. 4.

13. Prosecuting Attorney — Power to 
Prefer an Indictment.]—The Act of 
1887, c. 6, s. 2, provides that the Attorney- 
General shall appoint a competent barris
ter at each sittings in each county by in
structions under his hand, which, on pre
sentation to the presiding Judge, “shall, 
in the absence of the Attorney-General, 
be a sufficient authority for any barrister 
to take charge, on behalf of the Crown, 
of criminal business, and to conduct the 
trial of criminals in any sittings or term.” 
At the opening of the term W., a barris
ter, produced a written authority under 
this section, general in its terms and not 
entitled to any particular case. In 
charging the grand jury in the case of 
the defendant Whiting the presiding 
Judge, of his own motion, directed them 
that it was their duty to find a bill against

the defendant Townshend, whereupon 
W. preferred a bill upon which the de
fendant Townshend was tried and con
victed. On a ciise reserved, which did 
not state that this was ordered by the 
court :—Held, that the conviction of the 
defendant Townshend must be quashed. 
The delegation by the Attorney-General 
of power to prefer an indictment must 
be special, and relate to a particular case. 
The conviction of the defendant Whiting 
to stand, he not having been prejudiced 
by being tried with defendant Townshend. 
Regina v. Townshend & Whiting, 28 
N. S. R. 468.

14. Recognizance to Prosecute — Pre
ferring of Indictment — Whether 
Crown Prosecutor can do so Under 
(’ode Sec. 641.]—A party carried on to 
prosecute under section 641 of the Code 
is not necessarily required to attend or 
even to give evidence; nor is it necessary 
that the Attorney-General should attend 
or that he should give special directions 
to prefer the indictment, as it is com
petent for a Crown prosecutor appointed 
generally for any given county to carry 
on all prosecutions within the county, or 
if he neglects to do so, the presiding Judge 
may appoint a barrister for that purpose. 
In the absence of information the court 
will assume that the prosecution was 
carried on by a barrister duly appointed 
by the Attorney-General, or by the pre
siding Judge. There is no such thing 
as a private prosecution in offences against 
the public, and sec. 641 makes no differ-

, ence in this regard. The party bound
j over may be the moving spirit in the 

prosecution, but unless required to give 
evidence his presence before the grand 
jury is immaterial. The Crown prose
cutor sufficiently represents a prosecutor 
to validate any bill of indictment preferred 
by such officer. The time for taking such 
objection to the indictment under sec. 
641 is before the prisoner is given in charge 
to the jury, and it is too late to move 
to quash afterwards. It. v. Hamilton, 
2 C. C. C. 179. 31 N. S. R. 322.

15. Refusal of Magistrate to Bind 
Prosecutor to Prefer.]—After a magistrate 
has summarily tried an accused for per
jury by consent and acquitted the ac
cused, the magistrate is right in refusing 
to hind the prosecutor over to prefer and 
prosecute an indictment for the same 
offence. Rex v. Burns, 4 C. C. C. 330, 
1 o. L. R. 341.
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VII. Separate Offences.

1. Alternative Charges.]—The fact that 
a person charged with an offence might, 
upon the facts, have been charged with a 
conspiracy with another, is no objection 
to the individual charge. Kegina v. 
Clabk, 2 B. C. R. 191.

2. Count — Separate Transaction — 
Evidence.)—The accused was convicted 
of the fraudulent concealment and re
moval of goods. One count of the in
dictment charged the removal to have 
been on or about the 11th day of Sep
tember, but <»n the trial evidence was 
given as to the removal 011 the 13th of 
August. It was held that the expression 
‘on or about’ the 11th of September 
would not apply to an act done at a time 
as long previous as 13th of August. The 
prisoner was placed at a disadvantage 
on the trial by this count, and conviction 
on this count was set aside. Rex v. 
Hurst, 5 C. C. C. 138, 13 Man. L. R. 584, 
22 Occ. N. 68.

3. Different Counts — Separate Of
fence — Evidence.]—Where a prisoner 
was convicted on an indictment contain
ing tw’o counts, charging separate offences, 
and sentenced, and the evidence did not 
sustain the charge in one of the counts, 
but proved an offence of a different char
acter, the judgment was arrested. Re
gina v. Hatheway, 6 All. N. B. R. 382.

4. Each Count Must Contain Complete 
Allegation of Offence Charged in it.]— 
Under the provisions of section 626 of 
the Criminal Code each count in an in
dictment may be treated as a separate 
indictment and the accused may be tried 
on any one or more of the same counts 
contained in an indictment separately, 
the consequence being that each count 
must contain a complete allegation of the 
offence which is charged in it against the 
accused. Regina v. Weir, 3 C. C. C. 
499, Q. R. 9, Q. 13. 253.

5. Each Count Must Contain Essential 
Ingredients of Offence Charged.]—Every 
count of an indictment must contain a 
statement of all the essential ingredients 
which together constitute the offence 
charged and any omission of any such 
essential ingredient renders an indict
ment or a count null and void. Regina 
v. Weir, 3 C. C. C. 503. Q. R. 9, Q. 13. 253.

0. Joinder of Counts and Defendants.]—
Where the indictment contains one count 
for larceny, and allegations in the nature 
of counts for previous convictions for mis
demeanours, and the prisoner, being 
arraigned on the whole indictment, pleads 
“not guilty” and is tried at a subsequent 
assize, when the count for larceny only 

I is read to the jury :—Held, no error, as 
the prisoner was only given in charge on 
the larceny count. Regina v. Mason, 
22 C. V. 246.

7. Misjoinder of Counts — Amending 
Reserved Case.]—An indictment con
tained two counts, one charging the pris
oner with murdering M. on the 10th 
November, 1881; the other with mans- 
slaughter of the said M. on the same day. 
The grand jury found a “true bill.” A 
motion to quash the indictment for mis
joinder was refused, the counsel for the 
prosecution electing to proceed on the 
first count only :—Held, that the indict
ment was sufficient. The prisoner was 
convicted of manslaughter in killing his 
wife, who died on the 10th November, 
1881. The immediate cause of her death 
was acute inflammation of the liver, which 
the medical testimony proved might be 
occasioned by a blow' or a fall against a

, hard substance. About three weeks be
fore her death the prisoner had knocked 
his wife down with a bottle. She fell 
against a door, and remained on the floor 
insensible some time. She was confined 
to her bed soon afterwards and never re
covered. Evidence was given of frequent 
acts of violence committed by the prisoner 
upon his wife within a year of her death, 
by knocking her down and kicking her 

j on her side :—Held, that there was evi- 
| dence to leave to the jury that the dis- 
| ease which caused her death was produced 
I by the injuries inflicted by the prisoner, 

and that the evidence of violence coin- 
1 mitted within a year of the death was 
I properly received. Where it was ob

jected at the trial that there was not evi- 
I dence against the prisoner to leave to the 

jury, but the Judge was not asked to 
reserve the point, the case reserved was 
allowed to be amended at the argument 

j in order to raise the point. Regina v 
Theal, 21 N. B. R. 4411, !> S. C. C. R. 3!)7.

8. Misjoinder of Counts — Manslaugh
ter — Evidence.]—An indictment con
tained two counts, one charging murder 
the other manslaughter of the same per-
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son, on the same day. Upon “a true bill," 
found, a motion to quash the indictment 
for misjoinder was refused, the prosecutor 
electing to proceed on the first count only, 
and the prisoner was found guilty of man
slaughter :—Held, affirming the tiu-
Ërenie Court of New Brunswick (5 P. &

I. 449), that the indictment was good 
and that as the crime charged in the second 
count was involved in that charged by the 
first count the prisoner could not be pre
judiced and the trial had been regular. 
The prisoner was convicted of manslaugh
ter in killing hie wife, who died 10th 
November, 1881. The immediate cause 
of death was acute inflammation of the 
liver, which might be occasioned by a 
blow or a fall against a hard substance. 
On 17th October preceding her death, 
the prisoner had knocked his wife down 
with a bottle; she fell against a door, 
and remained on the floor insensible for 
some time; she was confined to her bed 
soon afterwards and never recovered. 
Evidence was given of frequent acts of 
violence by the prisoner upon his wife 
within a year of lier death, by knocking 
her down and kicking her in the side. 
The reserved questions were whether the 
evidence of assaults and violence prior 
to 10th November or 17th October, 1881, 
was properly received, and whether there 
was any evidence to leave to the jury to 
sustain the charge in the first count of the 
indictment ? Held, affirming the judg
ment appealed from, that the evidence 
was properly received, and that there was 
evidence to submit to the jury that the 
disease which caused her death was pro
duced by the injuries inflicted by the 
prisoner. Theal v. The Queen, 7 
S. C. R. 397.

9. Power to Quash One Count Only —
Whether New Indictment can be Pre
ferred for Same Offence — Two In
dictments Pending for Same Assault 
— One Charging a Felonious Assault 
with Intent, etc., the Other for 
Common Assault — Acquittal on In
dictment for Manslaughter — Whe
ther Prisoner can be Convicted for 
Common Assault Under Rev. Stat.
C. 174, S. 191.]—A Judge has power on 
application of the prosecution, to quash 
one of several counts in an indictment. 
Where one of two counts of an indictment ! 
for felonious assault has been quashed, 
a new indictment may be preferred for j 
the offence. Two indictments—one for

| felonious assault with intent, etc., the 
other for common assault—in respect of 
the same transaction, may be preferred 
at the same time. Un an indictment 
charging manslaughter by wounding, the 
irisoner if acquitted of the felony cannot 
>e convicted of an assault under Rev. 

Stat. Can. e. 174, s. 191, Regina v. 
Sirois, 27 N. B. R. 610.

10. Two Offences in One Count — Spe
cific Offences.]—An indictment of theft 
under a power of attorney is not invalid 
on the ground of two offences being char
ged in one count, unless the same are set 
out as specific offences. The fraudulent 
sale, ana fraudulent conversion of pro
ceeds of sale, being alleged as means only 
by which the theft was consummated, 
cannot be said to lie two offences. Re
gina v. Fulton, 5 C. C. C. 3ti, Q. R. 1U, 
Q. B. 1.

VIII. Sufficiency of.

1. Aiding and Abetting.]—The indict
ment charged one B. with obtaining by 
false pretences from one J. '1'., two horses 
with intent to defraud, and that the de
fendant was present aiding and abetting 
the said B. the misdemeanour aforesaid 
to commit :—Held, good, defendant being 
charged as a principal in the second de
gree :—Held, also, that the evidence, set 
out in the case, was not sufficient to sustain 
the charge. Regina v. Connor, 14 C. P. 
529.

2. Allegation — Liability to Repair.] 
—The corporation of St. John being bound 
by public law to repair the highways in 
the city, it is sufficient in an indictment 
for not repairing, to allege that the de
fendants, “ought of right" to repair, etc., 
without setting forth the particular ground 
of liability. Rex v. Mayor, etc., of 
St. John, Hil. T., 1828, N. B. R.

The corporation is not bound to widen 
a bridge. Ibid.

3. Allegation — Liability to Repair.) 
—In an indictment under 1 Rev. Stat. 
c. 147, for unlawfully and maliciously 
pulling down a building, it is not neces
sary to allege that it was done "riot
ously". Regina v. Elston. 5 All. N. 
B. R. 2.
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4. Deposition, Preliminary Enquiry.]—
It is immaterial that a defendant is in
dicted upon facts and evidence disclosed 
on depositions at a preliminary enquiry, 
in which he was charged jointly with two 
others. The Queen v. Skelton, 4 C. 
C. C. 467, 18 C. L. T. 205.

5. Bodily Harm — Design — Setting 
Out Means Used.]—By the Act 12 Viet, 
c. 29, “ Whosoever shall maliciously by 
any means manifesting a design to cause 
grievous bodily harm, attempt to cause 
grievous bodily harm to any other person, 
whether any bodily harm be caused to 
such person or not, shall be guilty of 
felony” :—Held, that an indictment 
charging the prisoner with having ma
liciously assaulted J. M. and cut him with 
a knife, with intent to do him grievous 
bodily harm, concluding contra formain 
statuti, was bad; the means used to mani
fest the design to commit a felony not 
being set out with sufficient particularity. 
Regina v. Maoeb, 2 All. V B. Iv. if.

Held, also, that the conviction could 
not stand for an assault as the Act (Art. 
17) did not apply where the indictment 
was defective but where the evidence pro
ved an assault under circumstances not 
amounting t<> a felony. If flic indictment 
does not charge a felony including an 
assault, the prisoner cannot be convicted 
of an assault under Art. 17.

6. Certainty.]—The indictment charged 
that the defendant “did receive, conceal, 
or assist” one W., a deserter from the 
navy. Semble, not sufficiently certain 
and precise. Regina v. Patterson, 27 
U. C. It. 142.

7. Court Wrongly Described.]—On an 
indictment for not keeping a bridge in 
repair :—Held, no objection that the pro
ceedings on the record were in the court 
of Queen’s bench for the Province of 
Ontario, there being no such Province 
when they were had, for the mention of 
the Province was surplusage; nor that 
there were no second plaeita or continu
ances on the record, for, if necessary, an 
amendment would be allowed. Regina 
v. Desjardins Canal Co., 27 U. C. R. 374.

8. Crim. Code Sec. 319 (c) — “By 
Virtue of His Employment”.]—An in
dictment under Crim. Code sec. 319 (c) 
would be demurrable if it did not allege

that a clerk had received the property 
stolen “by virtue of his employment.” 
Regina v. Tessier, 5 C. C. C. 73, 21 Occ. 
N. 48, Q. R. 10, Q. B. 45.

9. Description of Offence in.]—When a 
man is charged with an offence, the in
dictment should describe the offence 
charged with such particularity as would 
enable the accused to know exactly what 
he has to meet. Rex v. Beckwith, 
7 C. C. C. 450.

10. Effect of Verdict — Technical 
Objection.]—After verdict the court is 
bound to resort to any possible construc
tion which would uphold against an in
dictment against a purely technical ob
jection. Regina v. McIntosh, 5 C. C. C. 
254, 22 S. C. R. 180.

11. Failure to Write Initials Opposite 
Names of Witnesses.]—The provisions of 
the Code requiring the foreman to write 
his initials opposite the names of wit
nesses examined before the grand jury, 
is merely directory and failure to do so 
is no ground for quashing the indictment. 
Regina v. Buchanan, 1 C. C. C. 442, 12 
Man. L. R. 190.

12. False Declaration — Intent to 
Mislead.]—In a charge under sec. 147 
of falsely making a statutory declaration, 
it is unnecessary to aver in the indict
ment that such declaration was made with 
the intent to mislead. The Queen v. 
Skelton, 4 C. C. C. 467, 18C.L.T. 205.

13. Foreign Indictment.]—Held, that 
the evidence against the prisoner of hav
ing uttered a forged instrument not being 
otherwise sufficient, the court could not 
look at, an indictment against him found 
by the grand jury of an American Criminal 
court. Regina v. Hovey, 8 P. R. 345.

14. Indictment for Keeping Dynamite —
Whether Carelessness Need be Al
leged.] — Indictment charging the de
fendants with having unlawfully, know
ingly and wilfully deposited in a room 
in a lodging or boarding house (described) 
in the city of Halifax, near to certain 
streets or thoroughfares and in close 
proximity to divers dwelling houses, ex
cessive quantities of a dangerous and ex
plosive substance called dynamite, by 
reason whereof the subjects, <fcc., were in 
danger :—Held, good without alleging
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carelessness or that the quantities de
posited were so great that care would not 
produce safety. Weatherbe, J.. dissent
ing. Queen v. Holmes and Buecken, 
5 It. & G., N. S. It. 498.

15. Ingredients of Offence.]—Although 
every ingredient <>f an offence created 
by a statute must be set out in the in
dictment, it is not necessary to use its 
exact language. It is enough to charge 
in substance the offence created by the 
statute. Regina v. Weir, 3 C. C. C. 102. 
Q. R. 8, Q. B. 521.

16. Insufficiency of Description of Per
sons Named in.|—Under indictments for 
making notes in the names of other per
sons by procuration without authority 
(one of the indictments stating the note 
was made in the name of the “Estate F. 
H. Beaudry” and the other indictment 
stating the note was made in the name 
of the “Estate Louis Perrault,”) it is 
essential under section 431 of the Code 
that the person whose name has been used 
should be stated in the indictment. 
Sec. 013 provides that an indictment shall 
not be insufficient if it does not name or 
describe any person with precision. Such 
a defect is merely a formal one, and can 
be cured by the Crown being ordered to 
furnish particulars further describing 
the person, and that the accused be ar
raigned only after their production. Re
gina v. Weir, 3 C. C. C. 155.

17. Names of Deceased — Alias I)ic- 
tus — Proof of Names — Variance.]— 
Where two or more names are laid in an 
indictment under an alias dictus it is not 
necessary to prove them all. J. was 
indicted for the murder of A. J., otherwise 
called K. K., but there was no evidence 
that she ever went by the other name :— 
Held, affirming the court of Crown cases 
reserved (Quebec), that this variance 
between the indictment and the evidence 
did not invalidate the conviction for man
slaughter. Jacobs v. The Queen, 16. 
8. C. R. 433.

18. Need Not be Founded on Depo
sitions in Certain Cases.]—An indictment 
is not required to be founded on evidence 
contained in depositions taken before a 
justice of the peace at a preliminary in
quiry, when a bill is preferred by the At
torney-General, or by his direction, or 
on the consent of a Judge, or by the order 
of the court. Regina v. Weir, 3 C. C. C. 
155.

19. Omission in Count not a Material 
Defect.]—Where a count charged perjury 
before a coroner, when the perjury had 
been committed before a coroner and jury, 
it was held that the words of the im 1 i« t- 
ment were sufficient to give accused notice 
of the offence with which he was charged, 
and there was therefore no reason for 
withdrawing the count from the jury, or 
instructing the jury to acquit the prisoner 
on that count. Regina v. Thompson, 
4 C. V. C. 265, 2 Terr. L. R. 383.

20. Omission of Word ‘ Feloniously’' — 
Effect of — Reserving Question for 
Consideration of Court — Words 
“During Trial” in Rev. Stat. c. 129, 
s. 22.]—An indictment charged that the 
“prisoner did steal, take and carry away,” 
etc., without charging that it was done 
feloniously. Before pleading, the pris
oner's counsel moved to quash the in
dictment. After argument, the presiding 
Judge allowed the indictment to be 
amended under 32 & 33 Viet. e. 29, s. 32, 
by adding the words “feloniously”. The 
prisoner was found guilty upon the amend
ed indictment :—Held, on a case reserved, 
that the indictment without the “felon-

1 iously” was bad :—Held, also, that al- 
, though the objection to the indictment 
; in this case was taken before pleaded,
1 and that technically the trial does not 
! begin till after the prisoner has pleaded 
i to the indictment, and the jury are being 
■ called and sworn, yet that such a liberal 
I construction should be put upon the words 
I “during the trial” in Rev. Stat. c. 159, s. 
i 22, Consol. Stat. p. 1088, that the pro- 
! visions of that chapter relating to re- 
I serving questions for the consideration 
! of the Supreme Court should lie held to 

apply to any of the proceedings in the 
court below after the indictment has been 
found. Regina v. Morrison, 18 N. B. R. 
682.

21. Perjury.] — In an indictment for 
perjury, which charged the defendant

I with having sworn falsely on certain 
proceedings before justices, wherein he 
was examined as a witness, the allegation 
of materiality averred that “the said D. R. 
(the defendant) being so sworn as afore
said, it then and there became material 
to inquire and ascertain,” <fcc. :—Held, 
bad, as not sufficiently showing that the 
alleged nerjury was committed at the said 
proceedings. Queen v. Ross, 1 Old. 
N. S. R. 683.
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22. Pleading — Omission of “Felon
iously”.!—In an indictment purporting 
to be under 32 & 33 Vic., ch. 22, sec. 64, 
D., for malicious injury to property, the 
word “feloniously” was omitted :—Held, 
bad, and order to be quashed. Regina 
v. Gough, 3 O. It. 402.

23. Vagueness — Attempt to Steal — 
Name of Person Attempted to be 
Stolen From Unknown — No De
scription of Goods.]—An indictment for 
an attempt to steal is sufficient, though 
the name of the person stolen from is 
unknown to the grand jury, and in such 
cases it is sufficient if it has been commit
ted against a person unknown to the jurors; 
nor on such an indictment is it necessary 
to specify any particular goods. Regina 
v. Taylor, 5 C. C. C. 89.

24. Words “Against the Form, etc.,” 
Omitted.]—An indictment charging the 
crime of breaking and stealing, in due form 1 
but not concluding with the words “against 1 
the form of the statute in such case made 
and provided, and against the peace of 
Our Lady the Queen, her Crown and 
dignity ” is sufficient. Regina v. Doyle 
27 N. S. R. 294.

dictinent was amended by striking out 
the words “a large quantity of beans 
to wit,” and the prisoner was convicted 
thereon :—Held, no such variation as 

i prevented the indictment being preferred 
for a charge founded upon the facts or 
evidence disclosed within the meaning of 
s. 641 of the Criminal Code, 1892 :—Held, 
also, that the prisoner not having been 
mislead or prejudiced by the amendment, 
it was properly made. Regina v. Pat
terson, 26 O. R. 656.

3. Variance.]—Where an indictment 
charged defendant with procuring certain

rsons to cut trees, the property of A., 
and C., growing on certain lands be

longing to them, and the evidence shewed 
that the land belonged to them and to 
another as tenants in common :—Held, 
that a conviction could not be supported. 
Regina v. Quinn, 29 U. C. R. 158.

4. Variance.]—Variance between in
dictment and proof, in description of land. 
Regina v. Baby, 12 U. C. It. 346.

5. Variance.]—An indictment alleged 
a nuisance to be near lot 16, and the evi
dence shewed it to be on it :—Held, a 
fatal variance. Regina v. Meyers, 3 
C. P. 305.

IX. Variance.

1. Count — Separate Transaction — 
Evidence.]—One count of an indictment 1 
having charged the fraudulent removal of 
goods on or about the 11th day of Sep
tember, but the evidence establishing 
the time of removal at the 13th day of 
August, it was held that the count could j 
not apply to this, and the prisoners had 
been placed at a disadvantage, and con
viction on this count was set aisde. Rex 
v. Hurst, 5 C. C. C. 338, 13 Man. L. R. 
584, 22 Occ. N. 68.

2. Variance.—On a charge of stealing 
2,200 bushels of beans for which he was 
committed for trial, the evidence before 
the magistrate disclosed that the prisoner 
had otbained certain cheques on the false 
pretence that “there were 2,680 bushels 
of beans” in his warehouse. At the 
assizes he was indicted for obtaining the 
cheques on the false pretence “that there 
was then a large quantity of beans, to 
wit 2,680 bushels” in his warehouse. 
During the progress of the trial the in-

X. Miscellaneous.

1. Code Sec. 609.]—Indictment includes 
any record. Smitheman v. The King, 
9 C. C. C. 19, 35 C. S. C. R. 189.

2. Contra Formam.]—As to the aver
ment, “contra formam statuti,” see Re
gina v. Deane, 10 U. C. R. 464; Regina 
v. Walker, 10 U. C. R. 465; Regina v. 
Cummings, 16 U. C. It. 15; Regina v. 
Carson, 14 C. P. 309.

3. Copy.]—A copy of an indictment for 
high treason may be had by the consent 
of the attorney-general. Rex v. Mc- 
Donel, Tay O. R. 299.

4. Copy of Indictment.]—A person tried 
for felony and acquitted, can only obtain 
a copy of the indictment and record of ac
quittal, to be used in an action for ma
licious prosecution, on the fiat of the 
attorney general; and the granting or 
refusing such application cannot be re-
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viewed by this court. The application 
here wras for a rule calling on the attorney- 
general to shew cause why judgment 
of acquittal should not be entered on the 
indictment :—Held, that the indictment 
not being a record of this court, or brought 
into it by certiorari, the court had 
jurisdiction. Regina v. Ivy, 24 C. P. 78.

5. Defects in—Waiver by Pleading. 
— The defendant was convicted on an 
indictment charging him with feloniously 
receiving, in the months of May and April, 
1878, one pair of boots,the goods of W. H., 
three fishing rods, &c., the goods of A. F. 
C., and a quantity of silverware, &c., the 
goods of J. It. J., then lately before stolen 
and carried away by a certain evil dis
posed person, he, the said T. II. Quinn 
then well knowing the said goods and 
chattels to have been feloniously stolen :— 
Held, that the defendant having pleaded 
to th<> indictment, could not, in arrest of 
judgment, take the objection that the 
indictment was bad in law as charging him 
with having received certain goods which 
w'ere not alleged to have been feloniously 
stolen, as the defect wras aided by the 
verdict, under chapter 29 of the Acts of 
I860, section 32: and further, that tin- 
fact of three different offences being 
charged in the indictment, if objection
able at all, could not be taken advantage 
of after verdict. The prisoner was tried 
by a jury called from an extra panel the 
order for which, made under 4th R. S. 
c. 92, s. 37, was signed by only three of the 
Judges :—Held, that the order was valid 
although not signed by a majority of the 
Judges. Queen v. Quinn, 1 R. & G., 139.

6. Demurrer to Indictment.]—An in
dictment having been held bad upon de
murrer, the judgment was that the in
dictment 1)0 quashed, SO that another 
indictment might be qreferred, not that 
defendants be discharged. Regina v. 
Tierney, 29 U. C. R. 181.

7. Duplicity.]—Duplicity in an indict
ment on a summary trial before the county 
Judge, under 32 <fc 33 Viet. c. 35, is not a 
ground of error. Cornwall v. Regina, 
33 V. C. R. 106.

8. Furnishing Copies of Indictment 
After Acquittal.]—After an acquittal no 
copy of an indictment should be furnished 
without the order of the Judge or the fiat 
of the Attorney-General. Heanay v. 
Lynn, Ber. N. B. R. (55) 27.

9. Indictment of Corporation — Pun
ishment— Criminal Code, ns. 191, 192, 
213, 252, 639 and 713.}—The defendants, 
a corporation, were indicted for that they 
unlawfully neglected, without lawful ex
cuse, to take reasonable precautions and 
to use reasonable cure in maintaining 
a bridge forming part of their railway 
which was used for hauling coal and 
carrying passengers, and that on the 
17th of August, 1898, a locomotive engine 
and several cars, then being run along 
said railway and across said bridge, owing 
to the rotten state of the timbers of the 
bridge, were precipitated into the valley 
underneath, thereby causing the death 
of certain persons. The defendants were 
found guilty and a fine of $5,000 was 
inflicted by Walkem, J., at the trial 
Held, per McColl, C. J., and Martin, .1., 
on appeal affirming the conviction, that 
such an indictment will lie against a 
corporation under s. 252 of the Code. Per 
Drake and Irving, JJ. : Such an indict
ment will not lie against a corporation. 
Sections 191, 192, 213, 252. 639 and 713 
of the Code considered A corporation 
cannot be indicted for manslaughter. 
Per McColl, C. J.: The words “grievous 
bodily harm,” in s. 252, have no technical 
meaning, and in their natural sense in
clude injuries resulting in death. Per 
Drake, J.: The indictment charges the 
company with the death of certain per
sons owing to the company’s neglect of 
duty, and is a charge of manslaughter, the 
punishment of which is a term of imprison
ment for life, and because a corporation 
cannot suffer imprisonment therefor, the 
punishment laid down in the Code is 
not applicable to such a body. When 
death ensues the offence is no longer 
“grievous bodily injury,” but culpable 
homicide. Regina v. Union Colliery 
Company, 7 B. C. R. 247.

10. Indictment of Street Railway Com
pany — Nuisance — Endangering Lives 
of Public — Removal from Sessions 
into High Court — Difficult Ques
tions of Law\ Rex v. Toronto R. W. 
Co., 4 O. W. R. 277, 5 O. W. R. 621.

11. Interference with Electric Wires.)—
Quære, as to whether one company using 
electric wires is liable to indictment for 
interfering with the wires of another 
company. See Bell Telephone Co. v. 
Belleville Electric Light Co., 12 
O. R. 571.
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12. Jury Competent to Bring for Lesser 
Offence upon Evidence Showing Greater 
Offence.]—Upon an indictment charging 
an abortion and an attempt to commit 
an abortion, the jury brought in a verdict 
of guilty of the attempt, and upon an 
appeal against the verdict, it was held 
that the jury might convict of the lesser 
offence, where there was evidence, which 
if credited, would warrant a conviction 
for the abortion. The Queen v. Hamil
ton, 4 C. (’. C. 251.

13. Proof of Indictment.]—The pro
duction of the original indictment is in
sufficient to prove an indictment for 
felony; but a record must be made up, 
with a proper caption. Henry v. Little,
11 U. C. H. 2*.Mi.

14. Stealing from a Church.]—An in
dictment for breaking into a church and 1 
stealing vestments, &c., there, describing 
the goods stolen as the property of “the 
parishioners of the said church” :—Held, 
bad. Regina v. O’Brien, 13 U. C. R. 436. (

They must be averred to belong to 
some person or persons individually. 
Such a defect is not within 18 Viet. c. 92, ; 
ss. 25, 26. In.

See also Assault — Conspiracy — 
Murder — Rape.

INFANTS.

1. Habeas Corpus, Detention Under 
Father’s Order in Reformatory]—Detention 
of a child in an institution for the purpose ; 
of discipline where the detention is by or
der of the father, exercising a legal right 
even though unwisely, were not to 
be interfered with by the courts. Where 
the petitioner for a writ of habeas corpus 
is an infant the writ is not invalid for that 
reason, as the age of the petitioner 
is immaterial, since it issues in the King’s 
name. Re A. B. !» ('. C. ('. 390.

2. Neglected Child — Warrant Com
mitting to Orphanage — Conviction 
of Parent— R. S. Nova Scotia, c. 116.] 
—On an application by way of habeas 
corpus for an order declaring a child in 
an orphan’s home to be illegally detained 
under a commitment following a con
viction of the mother for permitting her 
children to grow up without salutary

control :—Held, that the commitment 
was valid and was not bad for being in
definite in that it specified merely that 
the child was to be kept until he is sixteen 
years of age. That the conviction against 
the mother standing was a sufficient con
dition precedent to the jurisdiction of the 
magistrate to deal with the child, and the 
conviction on this proceeding would not 
be trusted as a nullity even though it 
might be open to objection of duplicity. 
Ex Parte Yates, 9 C. C. C. 359.

INFORMATION.

1. Against Judge.| — Application for 
leave to file an information against a 
Judge for a recorder’s court, upon the 
grounds that he had falsified the records 
of the court and maliciously condemned 
the applicant as guilty of a felony upon 
the verdict of his peers, when, as alleged, 
no verdict whatever was found by the 
jury. The facts were that the jury came 
into court and the foreman pronounced 
a verdict of guilty. The counsel of the 
accused then questioned (not through 
the court) some of the jury as to the 
grounds of their verdict, when one stated 
that he did not concur in it. The attention 
of the court wras not drawui to this dissent, 
nor did it appear the court was aware 
of it. A verdict of guilty was recorded 
by the presiding Judge; and when for
mally read to the jury by the clerk, no 
objection was made. The court refused 
the information. Regina ex rel. Stark 
v. Ford, 3 C. P. 209.

2. Against Judge.]—On application for 
leave to file a criminal information against 
a division court Judge, for his conduct 
in imposing a fine for contempt upon a

j barrister employed to conduct a case
! before him :—Held, that such leave should 

never be granted unless the court see 
plainly that, dishonest, oppressive, vin
dictive. or corrupt motives influenced 
the mind, and prompted the act com
plained of, W’hich in this case wras clearly 
not shewrn. In re Recorder and Judge 
of Division Court of Toronto, 23 
U. C. R. 376.

Quære. wrhether such information is 
proper in the case of a Judge of an in
ferior court of civil jurisdiction, in re
lation to a matter over which he has 
exclusive jurisdiction.
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3. Against Justice.]—To support a mo
tion for leave to file a criminal information 
against a justice of the peace, the affi
davits should not be intituled as in a suit 
pending. Bustard v. Schofield, 4 U.S. 
11.

Notice must be given of complainant’s
intention i<> apply. In.

The motion should be made without 
unnecessary delay, and sufficiently early 
in term to admit of notice of it being 
given. In.

4. Amendment of — Absence of Ac
cused — Grim. Code Sec. 853.]—The 
magistrate on an information for selling 
liquor in violation of the Canada Tem
perance Act has no power at the trial to 
amend the information by substituting 
the offence of an illegal keeping for sale, 
in the absence of the accused, and con
viction quashed. Ex Parte Doherty,
1 C. C. C. 84.

5. Amendment of — Not Re-Sworn — 
Failure to Object.]—A magistrate in 
the presence of the defendant and pro
secutor amended an information which 
was laid under the Master and Servant 
Act, Ont., 1901, but the information was 
not re-sworn. The information as a- 
mendetl was then read over to defendant, 
and he was informed that he would be 
tried on the amended charge. He made 
no application for adjournment or raised 
any protest to the trial proceeding and 
himself gave evidence :—Held, that under 
the circumstances the magistrate having 
the defendant before him, even though 
brought there improperly, may proceed 
to try him on the amended information 
though not re-sworn, even though the 
Act under which he is tried requires an 
information under oath, provided the 
defendant does not protest. Rex v. 
Lewis, 6 C. C. C. 499.

6. Amendment — Waiver of Ob
jection.]—Where an information bad 
on its face was amended without being 
re-sworn, the defendant did not waive 
an objection made and noted by going 
to trial. Regina v. McNutt, 3 C. C. C. 
184, 28 N. S. It. 377.

7. Certiorari — Mistake in Return 
to Writ.]—Where a wrong information 
is returned with the writ of certiorari 
through inadvertence, and an affidavit ■ 
explaining the circumstances is made 
by the magistrate, the conviction will I

; not be quashed for that alone where l he 
I explanation is satisfactory :—Held, also, 

that a purely clerical error in the date 
I of the offence charged in the information 
: is not a ground for setting aside a con

viction, otherwise regular. Ex Parts 
Kavanagh, 2 C. C. C. 267.

8. Deputy Returning Officer — Locus 
Standi.]—Where an information was laid 
before a deputy returning officer against 
a prosecutor in connection with the 
referendum vote taken on the Ontario 
Liquor Act, 1902, and when the defendant 
came up before the police magistrate for 
trial, the deputy returning officer laid an 
information charging the defendant with 
attempting to personate, the magistrate 
has only summary jurisdiction under 
clauses 4, 5 and (i of R. S. U. 1897, ch. 10 
to try the offender under the first infor
mation, and the deputy returning officer 
has no locus standi on an application for 
a mandamus to compel the magistrate 
to impose the full statutory penalty. 
Rex v. Case, 7 C. C. C. 212,6 O. L. R. 104, 
23 Occ. N. 279.

9. Harboring Deserting Seamen — Pre
sumption.]—Where an information set 
up in general terms that the defendant 
had harbored and secreted deserting sea
men without alleging that the ship from 
which the desert ion took place was a duly 
registered British ship, the necessary 
intendment is that the prosecution was 
brought under the Seamen’s Act ol 
Canada. Regina v. O’Dea, 3 C. C. C. 402, 
9 Q. Q. B. 158.

10. Information Need Not be Sworn.]—
An information on which a summons 
issues for an offence triable summarily 
(e. g., under the Canada Temperance Act), 
need not be under oath. Not unless a 
warrant afterwards issues for the arrest 
of the defendant. Regina v. Wm. Mc- 

j Donald, 29 N. S. R. 35.
11. Insufficient by Reason of Uncer

tainty.]—An information charging an 
alleged offence of “illegal fishing” under 
the b. S. <1886, ch. (Fisheries Act) 
is too uncertain to sustain a conviction 
thereon even where the evidence on such

| information was substantially the same 
1 as in two other informations made by 

the same complainant in which convictions 
were upheld for “fishing for salmon by 
means of a spear.” Ex Parte Dixon, 
7 C. C. C 336, 36 N. B. R. 109.
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12. Limitation of Time to Lay — Fraud
ulent Removal of Goods to Prevent 
Distress.)—On u charge of fraudulently 
removing goods to evade distress for rent, 
justices have no power to receive an in
formation or grant a summons when the 
information was laid more than six 
months after the matter of complaint 
or information arose contrary to section 
841 of the Criminal Code. Hex v. 
Davitt, 7 C. C. C. 514.

13. Not Sworn by Informant.!—An in
formation signed and sworn to by the 
person other than the one mentioned as 
the informant is defective. Hegina v. 
McNutt, 3 C. C. C. 184, 28 N. 8. It. 377.

14. Re-Swearing Informant after
Amendment ]—An information bad on its 
face when signed and sworn to by another 
person than the one mentioned as the 
informant, is not cured by an amendment 
altering the name of the informant to that 
of the person who swore to the information 
in the presence of, and with the consent 
of the latter without being re-sworn. 
Hegina v. McNutt, 3 C. C. C. 184, 28
N S. lb, 377.

15. Signature.)—A criminal information 
must be signed by the master of the Crown 
office. Hegina v. Crooks, 5 O. 8. 733.

16. Wounding Public Officer—Amend
ing Sentence.)—An information charging 
accused with wounding a public officer 
without averring that the public officer 
was engaged in the execution of his duty, 
will not support a sentence of more than 
three years imprisonment, and the Court 
of Appeal upon the hearing of an appeal 
under a reserved case has the power to 
pass such a sentence as ought to have 
been passed. Hegina v. Dupont, 4 C.C.C. 
566.

See also Certiorari—Conviction — 
Intoxicating Liquors—II areas Corpus.

INN KEEPER.

1. Goods under Seizure—Innkeeper’s 
Lien—Arandonment— Tender — Evi
dence.)—An hotelkeeper who locks up the 
room of a guest containing the latter’s 
luggage and effects, for non-payment of 
charges for board and lodging, and who

notifies the guest thereof, and requires him 
to leave the hotel on the same day or pay 
the bill, thereby places the guest’s luggage, 
etc., under “ lawful seizure and detention,” 
in respect of the landlord's common law 
lien ; and the taking away of such luggage 
by the guest without the landlord’s autho
rity is “ theft ” under s. 306 of theCrim. 
Code. (Hut see now 63 V. c. 46. s. 3, sell.) 
The landlord does not, by afterwards 
granting permission to the guest to remove 
some specified articles, and by allowing 
him free access to the room for that pur
pose, abandon such seizure and detention 
as regards the other effects, and the owner 
who removes any luggage, as to which 
the permission does not extend, is guilty 
of “ stealing ” the same under s. 306 of the 
Criminal Code. The fact that the amount 
in respect of which a lien is claimed is in 
excess of the amount legally due does not 
dispense with the necessity of a tender of 
the amount legally due, nor invalidate the 
lien. Circumstantial evidence of theft. 
Hegina v. Holli no worth, 4 Terr. L.H. 
168. 2 C. C. C. 293.

INSANITY.

1. Insanity.]—As a defence in certain 
cases, discussed. Hegina v. Hiel, 2 Man. 
L. H. 321.

2. Care of.]—It is the duty of the Execu
tive Government of the Province to assume 
the custody and care of persons acquitted 
of criminal charges upon the ground of 
insanity, which duty, by the common law 
of England, is vested in the Crown. 
Queen v. Martin, James N. S. R. 322.

INSOLVENCY.

1. Insolvency Act of i86q — Offence 
Under — Special or Common Jury.)— 
Defendant was tried in August, 1876, for 
certain offences against the provisions of 
the Insolvent Act of 1860. committed 
while that Act was in force. There was no 
evidence as to whether or not the proceed
ings were commenced before the Insolvent 
Act of 1875 came into operation. Section 
148 of the Act of 1680 required that all 
offences under the Act should be tried by a 
special jury, but the 141st section of the 
Act of 875, providing for the trial of
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offences under the Act, omits the clause 
requiring a special jury.—Held, on a case , 
reserved by Allen, C.J., etc., that the sum
moning of the jury, being a matter of pro
cedure, the provisions of the Act of 1860 
were superseded by those of the Act of 
1875. Rboina v. McLean, 1. V. & B., N.
H R. 377.

INSURANCE.

1. Fire — Power of Dominion Legis
lation Affecting.]—It is intro vires of 
the Dominion Parliament to prohibit a 
fire insurance company incorporated in 
one province from carrying on business in 
another province without first obtaining 
a license from the Dominion. Regina v. 
Holland, 4 C. C. C. 72.

INLAND REVENUE.

1. Brewer’s License — Necessity for 
Provincial License.]—The Provincial 
legislature has power to require a brewer 
duly licensed as such by the Dominion 
Government, to take out a provincial 
license to sell intoxicating liquor manu
factured by such brewer. It. v. Neider- 
stadt, 10 C. C. C. 292.

2. Information to Recover Penalties—
Breach of Revenue Act—Dutiable 
Articles.}—By Act of Parliament, 8 9
Viet. c. 93, gunpowder is prohibited from < 
being imported into the British possessions 
in America, except from the United King
dom or some British possession.—Held, 
1st, That gunpowder coming from a foreign 
country could not be proceeded against 
as a non-enumerated dutiable article, 
under the Provincial Act. II. Viet. c. 1. for 
being imported into the Province at a place 
not a port of entry, contrary to the Act II. 
Viet. c. 2, s. 21. But 2nd,—That it was 
liable to seizure and forfeiture, under the 
17th section of the Act, for being landed 
without entry at the Treasury.

The Attorney-General v. Four 
Hundred Kegs of Gunpowder, 2 All. 
N.B.R. 493,

The Provincial legislature has power to 
impose additional grounds of forfeiture 
for breach of the Revenue law's, on goods 
subject to forfeiture under an Act of Par
liament. Ib.

3. Possession of Still without License.)— 
Sec. 159.1—Held, that the gist of the 
offence of having possession of a still with
out a license under sec. 159 of the Inland 
Revenue Act, was the having possession of 
it anywhere, or at all. It applied as well 
to carriers as to other persons. R. v. 
Brennan, <> C.C.C. 37.

INTOXICATING LIQUORS

I. Canada Temperance Act.
II. Ontario License Ait.
III. Territorial Ordinance.
IV. Miscellaneous.

1. Canada Temperance Act.

1. Amendment of Information in Ab
sence of Accused—Sec. lit».]—On an

! information for selling liquor in violation 
of the Canada Temperance Act the magis
trate has no power to amend the infor
mation by substituting the offence, illegal 
keeping for sale, in the absence of the 
accused, and conviction quashed. Ex 
parte Doherty, 1 C.C.C. 84, 33 N.B.R. 
15.

2. Canada Temperance Act, Sec. 115 (a)
—Previous ( ’onvktions—Solicitor’s 
Authority.]—A solicitor has authority 
to represent two clients on the hearing of 
a charge unde the Canada Temperance 
Act in order to answer the magistrate's 
enquiry as to previous convictions, though 
the accused himself be not present. Rex 
v O’Hearn, C.C.C. is:.

3. Certiorari—Summary Conviction— 
Wrong Information Returned with 
Writ.]—The defendant was convicted 
for keeping intoxicating liquor for sale, 
contrary to provisions of the Canada 
Temperance Act, and also for selling 
liquor in contravention of the statute. 
An order was made for the destruction of 
the liquor seized under a search warrant. 
On the return to the writ of certiorari, the 
w'rong information by inadvertence was 
attached,being for keeping for sale, instead 
of unlawfully selling. An affidavit by the 
magistrate was read explaining that the 
papers in the two matters had become 
transposed.—Held, that the apparent 
variation between the information, sum-
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mous, and adjudication being satisfac
torily explained the conviction must 
stand.—Held, also, that an error in the 
date of the offence as set out in the infor
mation returned with the writ, where 
clearly a clerical error is not a ground for 
quashing the conviction.—Held, also, 
that an order for the forfeiture ot liquor 
seized under a search warrant is bad, 
unless the warrant was based on an infor
mation duly laid according to provisions 
of 51 Viet. c. 214, s. 108. Ex parte 
Cavanaqh, 2 C.C.C. 267, 34 N.B.R. 1.

4. Cities and Counties—Operation of 
Alt in.}—1. When, after the second or 
prohibitive part of the Canada Tem
perance Act has been brought into force 
in a given county, a part of that county 
is afterwards created by the Provincial 
Legislature into a city, the second part 
of the Act still remains in force in the 
territory created into a city. 1!. v. 
McMullen, 0 C.C.C. 531.

5. Constitutional Law — Temperance 
Act, 18G4—-Conflict with Provincial 
Statutes.]—The Temperance Act, 1804, 
or the “ Dunkin Act,” was applicable 
equally to Upper and Lower Canada and 
under it municipalities were given the 
power to pass oy-laws prohibiting the 
granting of licenses. By sec. 129 of the 
B.N.A. Act, the Temperance Act was left 
in force until repealed by the legislature 
vested with power to do so. The Quebec 
Act of 1870 abrogated all «>1' the Dunkin 
Act except the first ten clauses, which 
give to municipalities the power to deal 
with prohibition of licenses.—Held, on 
an application for habeas corpus, that 
inasmuch as the Temperance Act 1864 
was passed by the legislature representing 
both Upper and Lower Canada, it was 
ultra vires of the Quebec Legislature alone 
to repeal it or any part of it. 2. The fact 
of such act having remained in force, how
ever, in the Province of Quebec, did not 
debar the local legislature from enacting 
a law having for its object the regulating 
of the liquor traffic within the limits of its 
territory. 3. That the Federal Act of 
1878 (Scott Act) did not affect the pro
vince of Quebec in relation to the first ten 
clauses of the Act of 1864, since the said 
clauses had long prior been introduced 
into the body of Quebec laws by local 
legislation. Ex parte O’Neill 9 C.C.C. 
141.

6. Distress—Levy on Cask of Whisky 
—Where Act in Force.]—The Canada 
Temperance Act being in force in the 
county of Northumberland, N.B., and the 
bailiff refusing to levy on a cask of 
whisky therein, it was held on habeas

j corpus proceedings that the bailiff should 
, have levied thereon, and that there was 

nothing in the Act to prevent a judicial 
salé of intoxicating liquors. Ex parte 
Fitzpatrick, 5 C.C.C. 191. 32 N.B.li.

1 184.

7. Execution of Process of Court—
Interest of Officer Disqualification.] 
—The informant had laid a complaint 
under the Canada Temperance Act, and 
seized certain liquor, delivered it to a 
justice, made a complaint for its destruc
tion, got an order himself to destroy it, 
which he did.—It was held, that as he was 
the informer and liable for costs, and at the 
risk of damages, he was an improper 
person to execute the order made. An 
officer clothed with such duties should be 
free from interest, bias for prejudice. 
Ex parte McCleare, 5 C.C.C. 45.

8. Forfeiture by Order of Magistrate.]— 
An order for the forfeiture of liquor seized 
under a search warrant is bad, unless the 
warrant was based on an information duly 
laid according to the provisions of 51 Viet, 
e. 34, s. 108. Ex parte Kavanagh, 2 
C.C.C. 267, 34 N.B.li. 1.

9. Hard Labor imposed for Collecting 
Pecuniary Penalty.]—A warrant of com
mitment following a summary conviction 
for a first offence against the provisions 
of the second part of the Canada Tem
perance Act, imposed imprisonment with 
hard labor as a means of collecting a 
penalty, is bad, and is not susceptible to 
amendment on habeas corpus proceed
ings. Rex v. McIver, 7 C.C.C. 183.

10. Laying of Information Under, before 
Two Judges.]—Sec. 105 <>i the Canada 
Temperance Act requires an information 
under it to be laid before two justices, 
who must grant the summons, both being 
present, but it is not necessary that the 
information or summons should be signed 
by more than one. Regina v. Ettinoer, 
3 C.C.C., 387. 32 N.S.R. 176.

11. Liability of Express Agent.]—An 
express agent at Port Elgin received in the 
ordinary course of business a package
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of whisky, Which a resident had purchased 
from a liquor dealer in Amherst (a place 
where the Canada Temperance Act was 
in force) with directions to have it for
warded by express C. O. D. On receipt 
of the package the Port Elgin agent de
livered it, collected the money and re
mitted in due course :—Held, that the 
agent was guilty of selling contrary to 
the statute. H. v. Cahill, 6 C. C. C. 204, 
35 N. Ü. H. 240, 21 Ucc. N. 55. (

12. Saloons — Sunday Observances 
By-Law — Validity.]—There is no 
power in a municipality to pass a by-law 
closing any kind of licensed premises, 
except saloons under sec. 50 of the Muni
cipal clauses Act R. S. British Columbia, 
1807, c. 144. By sec. 7 of c. 124 R. 8. B. 
C. 1807 the sale of liquors is prohibited 
between certain hours named, as also 
during other days or hours that such 
places are kept closed by order of any 
municipal by-law, which means by a by
law which any municipality may com
petently enact by virtue of some statute 
general or special, and not by virtue of 
this section itself. Where a statute pro
vides penalties for offences against it 
and the necessary machinery to enforce 
them, a by-law to enforce the penalties 
is not necessary, and it would be incom
petent for a municipality to pass such. 
Hayes v. Thompson, 6 C. C. C. 227, 9 
B. C. It. 249.

13. Second Offence — Proof of Opin
ions — Conviction.)—As proof of a 
previous conviction a certificate of the 
commissioner was put in evidence certi
fying that defendant had been convicted 
for keeping for sale intoxicating liquors 
contrary to the second part of the Canada 
Temperance Act :—Held, that the cer
tificate was sufficient proof of a previous 
offence notwithstanding that it did not 
disclose that such was the first offence. 
Ex Parte Baston, 10 C. C. C. 240.

14. Separate Complaints for a Series 
of Similar Offences — Temperance Act — 
Construction of.]—Where under 27 and 
28 Viet. c. 18, (Can.) commonly called 
the “Temperance Act of 1864,” a number 
of convictions were secured against an 
accused for selling intoxicating liquors 
contrary to the Act upon separate com
plaints, it was held upon appeal to the 
Judicial Committee of the Imperial Privy

I Council that section 17 of the Act pro- 
1 viding that “two or more offences by the 
: same party may be included in one com- 
i plaint” could not be construed to mean 

that a complaint made at a particular 
1 date for a single offence included all 
! offences of the same nature previous to 
1 that date. Wentworth v. Mathieu, 

3 C. C. C. 429 (Imp.), A. C. 212 (1900).

15. Summary Conviction — Substitu
tional Service — Amendment of In-

i formation.)—Where defendant was con
victed of keeping liquor for sale in vio- 

| lut ion of the Canada Temperance Act,
I having been served with a summons by 
i substitutional service, which summons 
, was issued on an information charging 

the offence of illegally selling :—Held, 
on motion for habeas corpus that the con
viction was bad and prisoner should be 
discharged. R. v. Lyons, 10 C. C. C. 130.

16. Summary Conviction — Substitu
tional Service — Conviction in Ab-

| sence of Defendant — Proof of Ser
vice.]—Defendant was convicted not 
having appeared, of a third infraction of 

! the Canada Temperance Act. It was 
I proved that the constable had served 
I defendant’s wife the day before at his 

residence :—Held, that there was not 
! sufficient evidence of service to entitle 
I court to proceed in absence of defendant; 

the hour of service and the distance from 
the place of sitting of the court were 
material elements, to enable magistrate 
to decide whether reasonable notice had 
been given. Re O’Brien, 10C. C. C. 142.

17. Third Offence — Information — 
Conviction.]—A conviction for a third 
offence under the Canada Temperance Act, 
where the alleged third offence had been 
committed previous to the day of the 
laying of the information for the second

I offence, was held to be invalid. Ex 
Parte McCoy, 7 C. C. C. 485, 36 N. B. R. 
186.

18. Two Offences — Convictions Not 
j Concurrent Unless so Stated.]—Where 
; a prisoner was convicted for two offences

against the Canada Temperance Act, it 
was held that the sentences did not run 
concurrently in the absence of statement 
by the justices as to when they should run. 
Ex Parte Bishop, 1 C. C. C. 118.
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II. Ontario License Act.

1. Appeal from Justice’s Order — Con
sent of Attorney-General.]—Sec. 118 
of R. S. O. 1897, chap. 245, does not give 
a right of appeal to an inspector from the 
order of a police magistrate; the term 
justice does not include a police magis
trate. R. v. Smith, 10 C. C. C. 362.

2. Liquor License Act.]—An objection 
that it did not appear that the evidence 
had been read over to the witnesses was 
overruled, following Regina v. Excell, 
20 O. It. 633. The direction in s.-s. 2 
of s. 96, as to the witnesses signing their 
evidence, is not imperative but directory 
merely. Regina v. Scott, 20 O. It. 646.

3. Liquor License Act.]—For an offence 
under “The Liquor License Act,” It. S. O. 
1887, c. 194, the license inspector who 
lays the information is a competent wit
ness. Regina v. FeaBMAN, 22 O. It. 456.

4. Percentage of Alcohol Constituting.] 
—Diluted lager beer yielding an average 
strength of 2.05 per cent, of absolute 
alcohol is an intoxicating liquor under 
the Ontario Liquor License Act. Re
gina v. McLean, 3 C. C. C. 323.

5. Retail License — Selling Liquor 
Elsewhere than on Premises.]—De
fendant was holder of a shop license to 
sell liquor in the city of Hamilton author
izing him to sell in his shop, in quantities 
not less than three pints. Defendant 
sold and delivered in proper quantities 
to parties residing outside of Hamilton :— 
Held, that the sales having been put up 
at the store, and duly appropriated to 
the purchaser, it was immaterial when 
they were delivered, or whether defendant 
made delivery in his own wagon or by 
the express company. R. v. Hazell, 2 
C. C. C. 516.

6. R. S. 0. 1897, Cap. 245 — Tempor
ary Bar — Resolution of Commis
sioners — Ultra Vires.]—1. Where 
the license commissioners by resolution 
had provided a fine for keeping two bars 
open in the same premises, larger than the 
statute allowed, the resolution was held 
to bp ultra vires, and a conviction entered 
under it, bad, even though the fine im
posed was less than what might have 
been authorized by a valid resolution. 
R. v. Lewis, 10 C. C. C. 184.

7. Sale by Licensee in Prohibited Hours
— Calling Defendant as Witness for 
Prosecution.]—A defendant in a prose
cution for illegal selling of liquor, under 
the Liquor License Act of Ontario, is a 
compellable witness on behalf of the 

rosecution, even though evidence has 
een adduced tending to show the illegal 

acts and has failed. R. v. Nurse, 2 
C. C. C. 57, 35 C. L. J. 35.

8. Sale of Liquors in a Club — Ontario 
License Act — Certiorari.]—The sale 
of liquors without a license by the steward 
of an incorporated club, out of the stock 
purchased by the club for (he use of its 
members only, at a price fixed by the 
directors, is an infraction of the Ontario 
Liquor License Act. Query—Where the 
right of appeal to the general sessions from 
a conviction has been taken away by 
statute, whether the court will go into 
the facts on certionari even where con
viction is good on its face. R. v. Hughes, 
2 C. C. C. 5, 29 O. It. 179.

9. Summary Conviction — Amend
ment — Jurisdiction — Locality of 
Offence — Code Sec. 889.]—1. The 
provisions of the Ontario Liquor License 
Act are applicable to a boat travelling 
on Lake Huron from an Ontario port, 
and the jurisdiction of the Province ex
tends to the International Boundary. 
2. A conviction is not bad because the 
particular place at which the offence is 
alleged to have been committed is not 
set forth, where it is stated to have been 
committed within the county, in which 
the magistrate had jurisdiction. 3. Where 
the conviction was for unlawfully allowing 
liquor to he sold, whereas the offence 
under the statute was selling without the 
license required by law, it was held to be 
capable of amendment by applying the 
remedial provisions of Code sec. 889. 
R. v. Meikleham, 10 C. C. C. 382.

III. Territorial Ordinance.

1. Cancellation of License for Second 
Offence — Liberty of the Subject — 
Imprisonment of Licensee for Act of 
Servant — Expediting Hearing.]— 
The defendant had been previously con
victed of offences against the Liquor 
License Ordinance (N. W. T.) on the 14th 
Oct., 1900, and 25th April, 1901, and the
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justice in proof thereof, declared his license j 
absolutely forfeited :—Held, on appeal 
that the previous offences did not neces- | 
sarily need to have occurred during the | 
currency of the existing license; having 
regard to the proper construction of sec. 
82 of the Act, which enacts for the second i 
or any subsequent offence to a penalty j 
of “from $100 to $200 with absolute for- I 
feiture of the license” :—Held, also, that 
the conviction was not bad for imposing 
a fine and in default imprisonment, the 
defendant not having himself personally 
violated the law; since sec. 64 enacts 
that the offence of a servant or agent shall 
be presumed to be the act of the licensee, 
and the presumption was not rebutted 
by any proof. Under sec. 21 of the Or
dinance the presiding Judge appointed 
to sit in the sittings for which notice of 
appeal has been given may on appli
cation of the Attorney-General expedite 
the hearing of the appeal before the first 
day of the sittings. II. v. McLeod, 6 
C. C. C. 94, 5 Ter. L. It. 245.

2. Certiorari —Defendant not Proved 
or Alleged to be a Licensee — Liquor 
License Ordinance N. W. T.]—Where 
the information laid under the Liquor 
License Ordinance (N. W. T.) failed to 
allege that defendant was a licensee, nor 
was it proved in evidence that the premi
ses in question were licensed premises, 
the conviction was held bad. It. v. Da
vidson, 6 C. C. C. 120, 4 Terr. L. R. 425.

3. Keeping for Sale — Statutory Pre
sumption — Onus of Proof — Terri
torial Ordinance — Stated Case.]— 
Liquor License Ordinance (N. W. T.) for 
unlawfully keeping liquor for sale, without 
a license. A stated case under sec. 900 
of the Code was made :—Held, that 1. 
The discovery on the premises of glasses, 
corkscrews, glasses with beer in them, 
and other bottles, casts the onus of proof 
upon the defendant under the provisions 
of sec. 114 of the Liquor License Ordi
nance, and where such devices or appli
ances are discovered on the premises, the 
presumption is that they “exist" within 
the meaning of the section. The word 
“exist” being construed “ to be”. 2. 
The mere fact of inadmissible evidence 
having l>een improperly received will not 
vitiate a conviction if there was ample 
evidence outside of such to warrant the 
conviction. 3. A justice is not com
pelled to commit to the nearest gaol,

but a committal to any goal within the 
territories is valid. 4. On the stated 
case argument must be limited to the 
questions of law arising, formally set out 
in the case stated and which have been 
taken before the magistrate. R. v. 
Nugent, 9 C. C. C. 1.

4. Liquor License Ordinance N. W. T, 
1892.]—A conviction under the Liquor 
License Ordinance of the North-West 
Territories 1891-2, for selling during 
prohibited hours is bad, where it is not 
alleged nor proven by the prosecution 
that the defendant held a license for the 
premises where the bar was kept open. 
R. v. Henderson, 2 C. C. C. 304, 4 Terr. 
L. R. 140.

5. Intra Vires — Code Sec. 880.]— 
Sec. 22 <>i the Ordinance, <•. 32 of 1900, 
passed by the legislative assembly of the 
North-West Territories is intra vires 
and is not inconsistent with the provisions 
of Part LVIII. of the Criminal Code; since 
sec. 22 of said Ordinance merely provides 
another requisite preliminary to the right 
of appeal as provided by Code sec. 880. 
The omission of appellant to make the 
affidavit on the merits within the time 
prescribed by sec. 22 of said Ordinance, 
is fatal to the jurisdiction of the Judge 
to entertain the appeal, and the omission 
is such that it cannot be waived. Ca- 
vanagh v. McIlmoyle, 6 C. C. C., 
5 Terr. L. R. 235.

6. Liquor License Ordinance N. W. T.]— 
Held, that in order that an appeal might 
lie from conviction of a justice under the 
Liquor License Ordinance N. W. T., an 
affidavit on the merits must be filed by 
the appellant as provided by the amend
ment of 1900 to the ordinance, as a con
dition precedent to the right of appeal as 
given by the Consolidated Ordinance, c. 
22, s. 8, which makes applicable the pro
visions of Part LVIII. of the Criminal 
Code to appeals under any Ordinance 
from convictions by justices of the peace 
R. v. McLeod 6 C. C. C. 23, 5 Terr. L. R.. 
245.

7. N.W.T. Act—Intoxicants—Permit 
—Municipal Ordinance—By-law — 
Licenses—Hotels—Places of Public 
Resort-Places where Liquid Refresh
ments are Sold—-License Fee—Ex
cessive Amount—Police Regulation 
—Revenue.]—The North-West Terri-
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tories Act, s. 92, enacts inter alia that no ! 
intoxicant shall lie imported into the i 
Territories or be sold, exchanged, traded, 
or bartered, or had in possession therein, 
except by special permission in writing 
of the Lieutenant-Governor. The Munici
pal Ordinance authorizes municipal coun
cils to make by-laws for licensing, regulat
ing, and governing inter alia, hotels, places 
of public resort, and places where liquid 
refreshments are sold ; and for living the 
sum to lie paid for a license.—Held, that 
a permit from the Lieutenant-Governor 
did not dispense the holder from a com
pliance with a municipal by-law passed 
under the above-mentioned provision of the 
Municipal Ordinance. Held, that, assum
ing that the power to impose a license 
under the Ordinance was intended as a 
power to make police regulation and not 
for the purpose of raising a revenue (but 
semble, contra), a by-law imposing a 
license fee of $100 was valid against the 
objection that the fee was excessive.
The Queen v. Salterno. The Queen 
v. McKenzie. The Queen v. Tumulty,
1 Terr. L.R. 301.

IV. Miscellaneous.

1. Inland Revenue License to Brewer.]—
Notwithstanding the fact that a brewer 
holds a license from the Dominion Govern
ment, the local legislature has power to 
compel such brewer to take out a pro
vincial license, to sell intoxicating liquors. 
It. v. Neidehstadt, 10 C. C. C. 292.

2. Liquor License Act of Nova Scotia, 
I®95«]—Under sec. 117 of the Liquor 
License Act of Nova Scotia a writ of 
certiorari cannot issue unless the party 
applying therefor files an affidavit denying 
the commission of the offence charged 
either by himself or agents, and the sec
tion applies as a condition precedent 
even where the main objection goes to

jurisdiction of the convicting magistrate, 
t. v. Bigelow, 2 C. C. C. 367, 31 N. ti. R. 

436.

3. Ontario Election Act — 2 Edw. VII, 
c. 33 (Ont.).]—I. It is intra vires of the 
Provincial Ijegislature of Ontario to 
delegate to the people the power to vote 
by referendum on a local statute, and 
thereby express whether the Act shall 
come into force, which if affirmatively 
given, would be followed by a procla

mation bringing it into force. 2. Under 
sec. 4 of the said Act power is given to a 
county Judge to “conduct the trial’’ of 
any one accused of illegal voting there
under, and the procedure of the Election 
Act is applied, and this power is sufficient 
to enable the Judge appointed to summon 
the person charged before him, to try him 
on the offence and to sentence him if 
guilty. 3. As the Judge was acting not 
as a county Judge but as a special court 
created by the Act, he had power to issue 
a summons in one county and to try the 
case in another countv. R. v. Walsh, 
6 C. C. C. 462, 5 O. L. R. 527.

4. Right of Members of Militia to Pur
chase from Canteen.]—The officers and 
men of the militia from the time of being 
called out for active service, and also 
during the period of annual drill or train
ing, have an equal right with the members 
of the Canadian Infantry School Corps to 
purchase intoxicating liquors at the can
teen. Ex Parte Patch ell, 3 C. C. C. 75, 
34 N. B. R. 358.

5. Social Clubs — Device to Evade 
Act.]—Steward dispensing intoxicating 
liquor at a fixed price is a sale. Ex 
Parte Coulson, 1 C. C. C. 31,33 N. B. R. 
428.

6. Statute Imposing Both Fine and Im
prisonment as Punishment — Discretion 
of Court.]—Where a statute imposes as 
a punishment for an offence, both a fine 
and imprisonment, the court has a dis
cretion, under Crim. Code sec. 932, to 
inflict either one or both unless the spe
cific statute declares a contrary intention. 
Regina v. Robidoux, 2 C. C. C. 19.

7. Unlawful Sale — Place of Accept
ance of Order — Delivery — R. S. N.
S. 1900 at 100.]—The defendant’s clerk 
sent an order to Halifax from Truro for a 
bottle of whiskey at the request of a pur
chaser. The order was filled and en
dorsed to be delivered from the Truro 
warehouse of the defendant :—Held, that 
to make a complete sale the article must 
be specified and appropiated, i. e. segre
gated so that the vendor may point to it 
as the one purchased, that therefore no 
sale was actually made until the defend
ant’s clerk delivered the bottle in Truro; 
the transaction being completed there, that 
was the place of sale. Conviction there
fore sustained. R. v. Bigelow, 9 C. C. C. 
322, 36 N. S. R. 554.
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JOINDER OF OFFENCES
Riot and Assault—Revised Statutes, 

Cap. 147.]—Counts for riot and unlawful 
assembly under the Rev. Slat. Title 
XXXIX., c. 147 (Consol. Stat. p. 1084), 
being misdemeanours, may be joined in an 
indictment with a count for assault. 
Regina v. Long et al, 25 N.B.R. 208.

See also Indictments—Juhy.

JUDGE.
1. Failure to Take Objection at Trial.|—

The Deputy Recorder of the City of Mon
treal having to take the oaths of office 
and allegiance, and no objection being 
made by the defendant at the trial, it was 
held that while sitting on the case he was 
a Judge de facto, and the judgment which 
he rendered was valid and binding. Ex 
parte Thomas Curry, 1 C.C.C. 532.

2. Judge—Failure to take Oaths of 
Office and Allegiance—Judge de fac
to.)—-.All persons who arc appointed to 
judicial offices are required before assum
ing authority and acting in their judicial 
capacity, to take the oath of allegiance, 
and the judicial oath. This rule was held 
to applv to the Deputy Recorder, of the 
city of Montreal, though appointed under 
the charter of the city, and as the objec
tion was raised at the trial, he was held 
not to be a judge de facto, and a convic
tion by him was quashed. Ex parte 
Elisa Mmwh.i.k, 1 C.C.C. 528

3. Judge of Sessions — Acting for 
Recorder — Conviction — Jurisdic
tion.)—A conviction and sentence ren
dered by a Judge of the sessions of the 
peace, acting for the recorder of Montreal, 
are valid. Drschamfs v. Vallbb, t 
Q.P.R. 231.

JUDGE’S CHARGE.
1. Comment of Judge—Reserved Case 

—Application for after Sentence.)— 
On the trial of a prisoner indicted for 
stealing, the Judge, in his charge to the 
jury, called attention to the fact that the 
prisoner was not called to testify on his 
own behalf, and warned the jury that they 
wi t not t<> taka that fact to hia prejudice; 
hut added, if he W’ere an innocent man he

1 could have proved that at the time of the 
offence he was not in the vicinity where 
the theft took place :—Held, that this 
was “ comment ” within the meaning of 
s. 4 (2) of the Canada Evidence Act, 1893.

1 It was not too late after the sentence had 
been imposed to ask to have a case re
served for the opinion of the Court. Rex. 
v. Modi;ire, 30 N.B. Reps. 609.

2. Comment on Prisoner's Failure to 
Testify.]—On a charge of theft the trial 
Judge in charging the jury, in referring 
to a witness for the defence remarked 
“ If you do not see fit to believe her, then 
you are brought face to face with the fact 
that the prisoner is found in possession of 
a stolen pouch, and that he has not given 
a satisfactory account of how he came 
into possession of it ” :—Held, that such 
comment was not a comment on the 
failure of the prisoner to testify w ithin the 
meaning of the Canada Evidence Act. 
R. v. Hrrdei.l, 10 C. C. C. 365.

3. Doubt — Instructing Jury on.)— 
The Judge should charge the jury on the 
question of doubt, when he deems such 
instruction justified by the nature of the 
evidence and not otherwise, as where he 
considers no doubt exists, in which case 
any instruction on the question would 
tend to obstruct rather than facilitate 
the administration of justice. R. v. 
Fonquet, 10 C.C.C. 266.

4. Duty to Define Crime—New Trial.) 
—It is the duty of the Judge in a criminal 
trial with a jury to define to the jury the 
crime charged and to explain the difference 
between it and any other offence of which 
it is open to the jury to convict the accused. 
Failure to so instruct the jury is good 
cause for granting a new trial, and the fact 
that counsel for the accused took no 
exception to the Judge's charge is im
material. After the case for the Crown 
and defence wras closed the Crown called 
a witness in rebuttal whose evidence 
changed, by a few' minutes, the exact time

; of the crime as stated by the Crown’s 
previous witnesses and which tended to 
weaken the alibi set up by the accused : 
Held, that to allow* the evidence was 
entirely in the discretion of the Judge,

1 and there w*as no legal prejudice to the 
Recused as he was allowed sn opportunity 
to cross-examine and meet the evidence. 
Rex v. Wong On and Wong flow, 10 
B. C. R. 555.
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5. Sufficiency of.]—In summing up, the 
trial Judge explains the questions in dis
pute, with law bearing on them ; pointing 
out on whom the onus of proof lies ; and 
recapitulating the evidence with such 
comment and observations as may seem 
fitting. R. v. Fonquet, 10 C. C. C. 263.

See also Evidence—New Trial — 
Prisoner.

JUDGMENT.

1. Several Charges Included In.]—Under 
the provisions of sec. 188 of the Ontario 
Elections Act, any number of corrupt 
offences charged as having been commit
ted by the defendant at the same 
election are intended to be tried together, 
and to be included in the same judgment, 
and it is not necessary to adjudicate on 
each charge before hearing the evidence 
on the other charge. He A. E. Cross, 
4 C. C. C. 173.

JUDICIAL NOTICE.

Territorial Division.]—A warrant of 
commitment was made by the stipendiary 
magistrate for the police division of the 
municipality of the county of Pic ton in 
Nova Scotia, upon a conviction for an 
offence stated therein to have been com
mitted “at Hopewell, in the County of 
Pietou.” The county of Pic toil appeared 
to be of a greater extent than the munici
pality of the county of Pietou—there 
being also four incorporated towns within 
the county limits—and it did not specially 
appear upon the face of the warrant that 
the place where the offence had been 
committed was within the municipality 
of the county of Pietou. The Nova 
Scotia statute of 1895, respecting county 
corporations (58 Viet, c., s. 8), contains 
a schedule which mentions Hopewell as 
a polling district in Pietou county entitled 
to return two councillors to the County 
Council :—Held, that the Court was bound 
to take judicial notice of the territorial 
divisions declared by the statute as estab
lishing that the place so mentioned in the 
warrant was within the territorial limits 
of the police division. Ex parte James 
W. Macdonald. 27 S. C. R. 683.

JURISDICTION.

1. Abduction—Crim. Code 283—Per
suasion by Letter» Received in 
Foreign Country ]—Letters received by 
a girl in the United States from the pri
soner persuading her to come to him in 
Canada are not evidence against him on a 
charge of abduction under Sec. 283 of the 
Criminal Code, as the inducement consti
tutes part of the offence and the act of

i persuasion both effect beyond the juris- 
I diction of the Court. Regina v. Blythe, 

1 C. C. C. 263, 4 B. C. R. 276.

2. Appeal — Statutory Prerequi
sites.]—!. Where a statute lays down 
certain prerequisites providing for the 
taking of an appeal, all the requirements of 
the statute must be complied with, for 
want of jurisdiction which appears on the 
face of the proceedings cannot be waived. 
When such is the case, the Court must 
dismiss the appeal whether the point be 
raised by counsel or not. R. v. Doliver 
Mining Co., 10 C. C. C. 405.

3. Arrest without Warrant — Indecent 
Assault.—Consent to Summary Trial.] 
—The accused having been arrested for 
indecent assault though no warrant issued, 
and no information being before the magis
trate, he has nevertheless jurisdiction to 
try the same summarily on the consent of 
the accused. Rex v. McLean, 5 C. C. C. 
f',7.

4. Assaulting Peace Officer.]—An ac
cused charged with wilfully obstructing 
a peace officer in the execution of his duty 
can be tried summarily by the magistrate 
under the summary conviction clauses of 
the Code, or he can be tried before a 
magistrate as for an indictable offence. 
The Kino v. Nelson, 4 C. C. C. 461, 8 B. 
C. R. 110.

5. Canadian Railway Act—Local Jus
tices.]—Section 283 of the Railway Act 
providing for arrest of trespassers and the 
taking of the offenders before local justices, 
etc., in a county through which the nil- 
way passes, and giving to such justices a 
local jurisdiction, applies only to cases 
where the constable arrests the offender 
and takes him before the justice. It does 
not extend to a case where an information 
is laid and a summons or warrant issued. 
R. v. Hughes, 2 C. C. C. 333, 26 O. R. 
486.
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6. Certiorari — Vagrancy — Payment 
op Costs and Fine.)—1. In the Supreme 
Court (of the Province of Quebec) every 
Judge thereof has jurisdiction to review 
on certiorari every decision rendered by a 
justice of the peace even in criminal 
matters. 2. It is ultra vires of a justice 
or recorder on a conviction for vagrancy 
to condemn the accused to a fine and to 
costs, and to order that in case the peti
tioner should not pay the fine and costs, 
that she should be imprisoned until such 
costs, and also the costs of conveying her 
to gaol be paid, ns a condition of her dis
charge. Leonard v. Pelletier, 9 C.C.C. 
19, Q. R. 24. S. C. 331, 6 Q. P. R. 54.

7. Change of Venue—After Commit
ment—Indictment for Offence arising 
in County other than that where 
Trial took place.)—The offences with 
which the prisoner was charged, were 
committed in the county of Dufferm, and 
he was committed f«»r trial at the general 
sessions for that county, on one charge 
only, of the offences charged in the indict
ment which was afterwards preferred 
against him :—Held, that an indictment 
could be preferred as well for any charge 
founded upon the facts or evidence dis
closed by the depositions taken before the 
justice, as for the charge for which the 
accused was committed for trial. The 
fact that the order changing the venue 
omitted to provide for the payment of any 
additional expense thereby caused to the 
accused, does not invalidate the order, 
where it was not made to appear to the 
Judge, that additional expense would be 
occasioned to the accused, or where the 
Judge was not asked to impose such a 
condition. R. v. Coleman, 2 C. C. C. 529, 
80 O. It 08.

8. Converting Charge over which no 
Jurisdiction to one of which there is Juris
diction-—Certiorari.)—It is not com
petent for a magistrate where the infor
mation charges an offence which they have 
no jurisdiction to try summarily, to con
vert the charge into one which they have 
jurisdiction to try summarily, and so to 
try it on the original information, and 
certiorari lies in such a case. Rex v. 
Dungey. 5 C. C. C. 38, 2 O.L.R. 223.

9. County Court—Speedy Trial.}— 
The jurisdiction of the County Court in 
Nova Scotia in the matter of a speedy 
trial, is not as regards “ place ” what is

known as a local one ; application of 
Code sec. 609 to County Court records 
discussed. R. v. Smithkman, 9 C. C. C. 
10, 35 C. S. C. R. 189.

10. County Court.)—A Judge of a 
County Court in New Brunswick has 
jurisdiction to try the offence of attempt
ing to have carnal knowledge of a girl 
under fourteen, even though he thought 
from the evidence that there had been an 
attempt to commit rape. R. v. Wright, 
2 C. C. C. 83.

11. Election—Speedy Trial—Proper 
Foreman—Coni Sac. 7*7.]—l. When 
the accused is not in custody at the time 
a true bill is found by the Crand Jury or 
when the indictment is filed of “ record,” 
or when he has been arraigned and pleaded 
the fonim becomes fixed, and jurisdiction 
is determinately established in the Court 
where the record is filed. The case cannot 
then be removed from it even on consent 
of the Crown end the accused, since con 
sent cannot confer jurisdiction in criminal 
prosecutions. R. v. Komienhky, 6 C.C.C. 
524.

12. Extradition — Issue Warrant.}— 
The jurisdiction of extradition commis
sioners is limited to the province for 
which they are appointed, and a warrant 
issued by an extradition commissioner for 
the arrest of a fugitive criminal who is 
neither w ithin, nor suspected to be within, 
his territorial jurisdiction, is irregular 
and illegal. Ex Parte BllTS, 3 C. C C. 
54, Q. R. 8 Q. B. 345.

13. Federal Judge in Habeas Corpus.}—
The jurisdiction of a Judge of the Su
perior Court of Canada in matters of 
habeas corpus in any criminal case 
is limited to an enquiry into the 
cause of commitment as disclosed by 
the warrant of commitment. El PARTI 
Macdonald, 3 C. C. C. 10, 27 8. C. R. 
686.

14. Federal Supreme Court Judge — 
Habeas Corpus.)—In matters of habeas 
corpus, a Judge of the Supreme Court of 
Canada has equal and co-ordinate power 
with a Judge of a provincial Supreme 
Court, and is, therefore, not vested with 
appellate powers to void or reverse judg
ments of provincial courts on such mat
ters. Rex v. White, 4 C. C. C. 430, 34 
N. 8. R. 436.
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15. Great Lakes.]—Held, that the great 
inland lakes of Canada are within the ad
miralty jurisdiction, and offences com
mitted on them are as though committed 
on the high seas; and therefore any magis
trate of this Province has authority to 
inquire into offences committed on said 
lakes, although in American waters. 
Regina v. Sharp, 5 P. R. 135.

16. Illness of Witness — Removal of 
Court — Consent of Counsel.]—-Where 
witness is too ill to attend the trial, the 
Judge has power to order the removal 
of the court and jury to any place within 
the county. The accused is bound by 
consent of his counsel, it being a matter 
which does not go to jurisdiction. R. v. 
Rodgers, 6 C. C. C. 419, 36 N. B. II. 1.

17. Inferior Court — Statements in 
Addition to Statutory Form.]—Or
dinarily, the jurisdiction of an inferior 
court should appear upon the face of its 
proceedings, but it is sufficient to follow 
the statutory form, and the addition of 
statements not showing want of juris
diction does not invalidate it. Proctor 
v. Parker, 3 C. C. C. 374, 12 Man. L. R.

18. Information for Damage to Pro
perty.]—To oust the jurisdiction of the 
magistrate on an information charging 
damage to property, the act complained 
against must be done under a fair and 
reasonable supposition of right. An hon
est belief on the part of a person charged 
under sec. 511 of the Criminal Code is not 
sufficient. Rboina v. Davy, 4 ('. ('. C. 
38, 27 A. 1; :,us

19. Judicial Notice of Political Divi
sions into Provinces, Counties, etc.]— 
Courts notice the territorial extent of 
its jurisdiction and sovereignty exercised 
de facto by their own government, and 
the local divisions, such as states, pro
vinces, counties, cities, etc. Ex Parte 
Macdonald, 3 C. C. C. 10. 27 S. C. R. 686.

20. Justice of the Peace — Assault — 
Reducing Charge — Certificate of 
Dismissal when it Operates as a Bar 
to Civil Action.]—Justices of the peace 
have not, of their own motion, jurisdiction 
to reduce a charge of wounding with 
intent to do grievous bodily harm, to 
one of common assault, in order that they 
may proceed to dispose of it in a summary

way; and a certificate of the justices as 
to dismissal of the charge is not a bar to 
a subsequent civil action in such a case. 
It is most important in cases of this kind 
to insist upon the principle that the right 
of justices to adjudicate be confined within 
the limits of the information. The mere 
presence of the party aggrieved as a wit
ness at the hearing of the charge before 
the justices, where the complaint was laid 
by a peace officer, does not constitute 
such an acquiescence in the hearing as 
would amount to an election on his part 
to proceed summarily before the magis
trate. It is only where he has elected to 
proceed summarily that his civil remedy 
is affected bv the statutory bar. Miller 
v. Lea, 2 c. V. C. 282. 25 A. I! 128.

21. Justice of the Peace — Interfer
ence with Another Justice.]—Where 
one justice or magistrate issues a summons 
and thi‘ defendant appears and pleads, 
that justice is seized of the case, and no 
other justice has a right to interfere in the 
adjudication except on request of the first 
justice. R. v. McRae, 2 C. C. C. 49. 28 
O. R. 569.

22. Justice — Magistrate — R. S. O. 
1897, c. 87, s. 7.]—Where a police magis
trate has been appointed for a town the 
jurisdiction of a justice of the peace to 
adjudicate there is taken away unless 
under certain circumstances, ns set out 
in R 8. O. 1897, c. 87, >7. Rex v. 
Duf.ring, 5 C. C. C. 135, 2 O. L. R. 593.

23. Justice of the Peace — Summary 
Trial of Indictahle Offence — Re
ducing Charge.]—A justice of the peace 
has no power to reduce a charge from one 
of unlawfully wounding with intent to 
do grievous bodily harm, to one of com
mon assault, in order to bring it within 
his jurisdiction; and a conviction made 
on a plea of guilty, to such reduced charge 
is no bar to a subsequent indictment for 
unlawfully wounding, framed on the same 
facts; and will not support a plea of 
autrefois convict since the conviction 
pleaded is null and void. R. v. Lee, 2 
C. C. C. 233.

24. Magistrate — On Charge of Ag
gravated Assault.]—A magistrate in 
Ontario has jurisdiction to sentence a 
prisoner tried summarily by consent for 
an aggravated assault to a term of im
prisonment exceeding six months. Re
gina v. Archibald, 4 C. C. C. 159.
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25. Magistrate — Constitutional Law 
— Constitution of Criminal Courts.] 
—By a. 785 of the Criminal Code any 
person charged before a police magistrate 
in Ontario with an offence which might 
be tried at the general sessions of the peace 
may, with his own consent, be tried by I 
the magistrate and sentenced, if con
victed, to the same punishment as if tried | 
at the general sessions. Ry an amend
ment in 1900 the provisions of this section 
were extended to police and stipendiary 
magistrates of «ities and towns of other 
parte of Canada :—Held, that, though 
there are no courts of general sessions 
except in Ontario, the amending Act is 
not therefore inoperative, but gives to a 
magistrate in any other province the 
jurisdiction created in Ontario by s. 7S5. 
Though the organization of courts of 
criminal jurisdiction is within the ex
clusive powers of the legislature, the Par
liament of Canada may impose upon 
existing courts or individuals the duty of 
administering the criminal law, and their 
action to that end need not be supple
mented by provincial legislation. In re 
Vancini, 24 Occ. X. 265. 34 S. C. R. 621.

26. Magistrate — Under Liquor Li
cense Act, X. R. 1896.]—The jurisdiction 
of a magistrate to try a case under the 
Liquor License Act N. H. 1896 was not 
taken away by an application made by 
the accused to have the presiding magis
trate called as a witness, such application 
being based on an affidavit <>i the accused 
that the magistrate was a material and 
necessary witness. Ex Parte Hebert,
4 C. C. C. 155, 34 X. R. R. 455.

27. Magistrate’s Power to Amend In
valid Conviction.]—A conviction imposing 
imprisonment with hard labour, which 
penalty was in excess of the jurisdiction 
of the magistrate, was amended upon 
the return made to certiorari proceedings, 
and the amended conviction was upheld. 
The original adjudication imposing hard 
labour was not acted on; if it had been, 
the defect could be cured by returning a 
valid conviction. Regina v. McAnn.
3 C. C. C. 110, 4 R. C. R. 587.

28. Magistrate — Code Sec. 785.]— 
Police magistrates in cities and incorpor
ated towns have now jurisdiction to 
try by consent of accused, offences for 
which he might be tried at a court of 
general sessions of the peace. R. v. 
Bowers, 6 C. C. C. 264 , 34 N. S. R. 550.

29. Magistrate — Perjury — Sum
mary Trial.}—A magistrate has juris
diction to adjudicate summarily upon a 
charge of perjury where the accused con
sents. Rex v. Burns, 4 C. C. C. 330, 1 
O. L. R. 341.

30. Mailing False Statement as to Fi
nances of Trading Co. — Code 8b< 365.}— 
Prisoner was charged with having at 
Montreal made, circulated and published 
certain false statements of the financial 
position of the company with intent to 
defraud its creditors, etc. The evidence 
showed that the false statements in ques
tion were enclosed in a letter addressed 
and mailed at Penetanguishene to Thi- 
liaudcau Bros, at Montreal where it was 
received by the latter. It was contended 
that on the mailing at Penetanguishene 
the offence charged was complete, and 
the court had therefore no jurisdiction :— 
Held, that since the parties intended to 
be defrauded resided in Montreal, and 
ii was there that they were reached, and 
the intended fraud achieved, the defend
ant had of his free will accepted the juris
diction of the court, by doing an act the 
intended result of which was to bike place 
at Montreal. R. v. Gillespie, (No. 2) 
2 C. C. C. 309.

31. Objection as to — When Open to 
Appeal.]-—When a conviction has been 
entered under the Summary Conviction* 
Act of R. C. any objection that the by
law under which the conviction was 
made is ultra vires, and not opened to 
be raised on the hearing before the magis
trate. R. v. Rowman, 6 R. C. R. 271, 
2 C. C. C. 89.

32. Order Made out of Term — Nullity 
— Recourse — Abuse ok Process.)— 
A bill was preferred against the defendant, 
at a criminal sittings, which the grind 
jury ignored. Thereupon an application 
was made to the presiding Judge for an 
order directing the prosecutor to pay 
costs. Judgment was reserved, and on 
the 8th October the court adjourned 
sine die. On the 10th the Judge filed 
a memonindum stating that he granted 
the application, and accordingly made 
an order dated the 8th. Prosecutrix
speeded :—Held, per Mnafhfir. .1 . ' 1: u-
cnie. J., concurring), there being no appeal 
in criminal matters except as provided 
by statute, there was no jurisdiction in 
the court, inherent or otherwise, to enable
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it to entertain the matter. If, however, 
the order was properly made, the delay 
between the 8th and 10th being occasioned 
by the act of the court, the parties should 
not be prejudiced, and it properly read 
nunc pro tunc. Per Graham, E. J., 
(Henry, J., concurring), the order was 
bad, even if made in a civil case, there 
being no judgment of the date it bore, 
and there being no special circumstances 
to warrant an order nunc pro tunc. 
That the court retains all original and in
herent powers in criminal matters of the 
old court of Queen’s bench, not specially 
divested by statute, and (following In 
re Sproule, 12 8. ('. 140), should set
aside such order, on which execution 
might issue, to prevent an abuse of pro- 
re». Regina v. Mosher, 32 N. 8. R. 139.

33. Power to Hear Appeals from Crim
inal Court.]—The power t<> hear cases 
reserved from the criminal court, or ap
peals, or other applications, in relation 
to matters pending or determined therein, 
is not an original nor an inherent juris
diction, but is statutory and in respect 
to reserved cases appellate only. Regina 
v. Mosher. 3 C. C. C. 312. 32 N. S. R. 139.

34. Provincial Legislation on Lotteries 
Ultra Vires.]—A provincial legislature 
has no power to authorize a lottery, such | 
legislation being an undue interference | 
with the criminal law of the Dominion. 
Brault v. St. Jean Baptists Associa
tion. 4 C. C. C. 284. 30 S. C. R. 598.

35. Provinces — Jurisdiction — Pro
ceedings in Another Province.]—-A 
court of one province has no jurisdiction 
over a justice of a Judge in another pro
vince to direct proceedings or the hearing 
further evidence under sec. 752 of the 
Criminal Code. Regina v. Defries,

1 c.c. c 207, 24 o. R. 643
36. Question of Law — Susceptible 

of Being Reserved.]—Whether a Judge 
or magistrate in any matter has juris
diction to act, depends on the construction 
of the law under which he claims to act, 
and is essentially a question of law, and 
therefore susceptible of being reserved 
for the opinion of a court of appeal under 
sec. 743 of the Criminal Code. R. v. 
Paquin, 2 C. C. C. 135.

37. Sale of Liquor — Corporation — 
Liability of Manager.]—A magistrate 
has jurisdiction to convict the manager

of an incorporated company for an offence 
under the Canada Temperance Act, where 
the clerk of the company under the man
ager’s general directions sells spirituous 
liquors in contravention of said Act. 
Ex Parte Baird, 3 C. C. C. 65, 34 N. B. 
R. 213.

38. Stipendiary Magistrate for County —
Jurisdiction in Town.]—R. S. N. 8., 
c. 33 confers jurisdiction on stipendiary 
magistrates throughout the whole of the 
county for which appointments are made. 
Where a stipendiary has been appointed 
for a town, but nothing being said as to 
such stipendiary having exclusive juris
diction over offences within its limits, it 
was held that the county stipendiary 
magistrate had jurisdiction to try offences 
committed in the town. Rex v. Gio- 
vanetti, 5 C. C. C. 157, 34 N. S. R. 505.

39. Superior Court of Quebec — Penal 
Matters.]—The Superior Court of the 
Province of Quebec has jurisdiction over 
all inferior convictions of inferior courts in 
criminal matters. R. v. Mercier, 6 
C. C. C. 44.

40. Theft by Agent — Continuation 
in Different Districts — Jurisdiction] 
—Theft by agent resembles embezzle
ment and consists not of one act, but in a 
continuity of operation, and a magistrate 
in either the district where the beginning 
was made, or in the district where the 
continuation of completion took place 
has jurisdiction. Regina v. Hogle, 5 
C. C. C. 53.

41. Trade Mark — Charge Against 
Corporation of Selling Goods with 
False Description.]—It is not within 
the jurisdiction of a magistrate to hear 
and dispose summarily of a charge against 
a corporation for selling goods to which 
a false trade description is applied. Such 
a charge is a subject of indictment only. 
R. v. T. Eaton Co., 2 C. C. C. 252, 31 
o. R. 276,29 O. R. 891.

42. Want of.]—Onus of showing want 
of jurisdiction is on the prisoner. Suffi
ciency of Justice’s designation on warrant 
of commitment. Where description of 
magistrate was “ in and for the County of 
Labelle ” when in fact no such title 
existed :—Held, insufficient. Ex parts 
Welch. 2 C. C. C. 35.
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43. Where no Committment.|—The pri
soner was arraigned before the County 
Court on a charge of larceny, and having 
elected to be tried under the speedy 
Trials Act, was acquitted. The prosecut
ing counsel then asked leave to prefer 
another charge under a. 12 of the Act, , 
and upon the prisoner consenting to be 
tried was convicted (Code 773) :—Held, 
on a Crown case reserved, that having 
been acquitted of the charge for which the 
commitment read, he was entitled to his 
discharge and was no longer in custody, 
consequently he could not be tried on a 
fresh charge for which there was no com
mitment, and the Judge so trying him 
was without jurisdiction, as such cannot 
be conferred to criminal matters by con
sent. McDonald, C.J., dissenting. Re- 
gina v. Lonar, 25 N.S.R. 124. Regina 
v. Smith, 26 N.8.R. 188.

See also Appeal — Certiorari —Con
viction—Court»—Election—Evidence 
—Extradition — Habeas Corpus — 
Justice of the Peace—New Trial— 
Speedy Trial—Summary Trial.

JURY.

1. Attending Church—Remarks in Ser
mon.)—During progress of a trial for mur
der the jury, under the charge of a deputy 
sheriff, attended a church service. As 
part of his sermon on the “ Prodigal Son,” 
the preacher recognizing the presence of 
the jury, said that “ though ne realized 
that it was not for him to instruct them 
in the matter, yet he felt it was hie duty t<> 
remind them that unless they were clearly 
satisfied of the guilt of the prisoners their 
judgment should be tempered with 
equity ” :—Held, that the irregularity 
wrs not sufficient to nullify the verdict 
afterwards rendered. The remarks were 
in the interest of the prisoners, but if it 
could be shown that tneir interests were 
in anywise prejudiced, the proper recourse 
was to executive clemency. Regina v. 
Preeper, 22 N.S.R. 174, 15 S. C. R. 401.

2. Assault—Questions for Jury—Mis
direction.]—The prisoner was indicted on 
a charge of shooting with intent to do 
grievous bodily harm, the defence being 
justification in self-defence, and the trial 
Judge instructed the jury that the assault 
was over when the shots were fired, and

that the prisoner in older to prove justifi
cation must show that he could not other
wise preserve himself from death or 
grievous bodily harm, and also that there 
was no evidence of any concerted attack 
011 the prisoners. It was held that the 
questions w hether the assault was all over 
when the shots were tired, and whether 
there wee » concerted attack on the pri
soner, were questions for the jury. Also 
that the instruction, that the jury in order 
to acquit prisoner must believe the accused 
could not otherw ise preserve himself from 
death and grievous bodily harm, was 
plainly erroneous and prisoner discharged. 
Rex v. Ritter, 8 C. C. C. 31, 36 N.S.R. 
417.

3. Challenge.]—On a criminal trial the 
Crown has a right to direct jurors called 
to stand aside, and is not bound to chal
lenge for cause until the whole panel is 
perused. It is a matter in the discretion 
of the presiding Judge, whether to require 
a challenge to the polls to be in writing. 
Expressions used by a juryman are not a 
cause of challenge, unless they are to be 
referred to something of personal ill-will 
towards the party challenging ; and the 
juryman himself, is not to be sworn when 
the cause of challenge tends to his dishonor 
—as whether he has been convicted of 
felony, etc., or whether he h»e expressed 
a hostile opinion as to the guilt of the 
defendant, though he may he examined 
on the voir dire as to his qualification or 
the leaning of his affections. Regina v. 
Charron, 3 Pug N.B.R. 546.

4. Cause—Challenge for—Inadver
tent Failure to Challenge Juror— 
Effect of.)—Where through inadver
tence a prisoner has failed to challenge a 
juror for cause, who was personally hostile 
to him. it is not a sufficient ground for a 
new trial. The remedy of prisoner lies in 
an appeal to the Crown to exercise the 
prerogative of mercy. R. v. Harris, 
2 C.C.C. 75.

5. Challenge for Cause.]—After some 
‘urors had been peremptorily challenged 
>y the prisoner, and others directed by the 

Crown to stand aside, and when only one 
had been sworn, one M. was called and 
challenged by the prisoner for cause. At 
the suggestion of the Court and with con
sent of counsel. M. was directed by the 
Crown to stand aside “ till it was ascer
tained whether a jury could be empan-
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elled without him, on the understanding 
that if it appeared necessary or exjiedient 
thv challenge for cause shoiihl In* tried in 
tin* UNiml wny." After the prisoner had 
made nineteen peremptory challenges, u 
juryman was called whom thv prisoner 
desired to challenge peremptorily. Thv 
counsel 1 «h the ( ri*\\ n then asked that the 
«|iivstion of M.’s competency should be 
trim! in thv usiml wny. I'liv prisoner's 
counsel objected. IMit thv Jiulgv ruled with 
thv Crown, niul hv vvrtilivtl that hv so 
ruled because it was in avvordanvv with 
thv arrangviuvnl iiiulvr which thv juror 
was directed to slaml aside : that no 
exception was taken to his ruling that he 
was not asked to note any objection to the 
inode of empanelling the jury ; ami that 
lie was first asked to reserve the <|uestion 
after the assize luul finished, when upon 
the consent of counsel lor the Crown, it 
was added to I he ol her quest ions reserved : 
—Held, that the jury were properly em
panelled. Hkuina v. Smith, MS U.C. It. 
•JIN.

t i. Challenge — Suva hath Cod nth — 
NUMIIKII ill I'KIIKMCTORY CltAl.I.KNllKH.|— 
The prisoner was indicted on two counts, 
the first living for unlawfully wounding 
with intent to do grievous liodily harm, 
and tlm second for assault. The prisoner 
cl.timed the right to sixteen peremptory 
challenges, on the ground that these 
counts before the Code would have liven 
for a felony and misdemeanour on. and 
the Common law rule as to their non-join
der being abrogated by Crim. Code sec. 
tVJtl (I) and (2), he was under this sect ion 
being tried on two indictments. It was 
held that the prisoner was only entitled 
umler see. tit IS Crim, Code to twelve 
peremptory challenges, being the largest 
number aliowisl him on the lirst count of 
the indictment. It was necessary to mid 
a count for common assault in order to 
gel a conviction for that offence if the 
evidence warranted it. Ukx v. Tvuvin. 
nr. C. C. .Ml, 24 Ocv. N. 1ST

7. Challenges—IV.rbmitohy— " Stand 
Asidk" hv Crown—Joint Inimitmknt.| 
—A peremptory challenge once taken can
not afterward* In* withdrawn, when the 
panel is being called over a second time, 
otherwise it might operate as a fraud on the 
opposite party, by exercising the power 
of withdrawal after the opposite party luul 
exhausted all his peremptory cliallenges. 
The Crown has the right to direct any l

number of jurors to ' stand aside ' until the 
has been culled over. To order a 

j juror to ‘ stand aside ' is virtually to 
challenge him for cause, postponing the 
consideration of the challenge till it has 
been seen whet her a full jury can be formed 
without such. Moth the Crown and the 
accused are entitled to any number of 
challenges for cause. When, however, 
mud has been called over w ithout a jury 
icing formed, the jurors who have been 

directed to " stand aside " are called again 
' and then as each appears, he may be 

elmllengisl by the accused, or the Crown 
may show cause against him, anil if no 
sufficient cause be shown he may be sworn. 
On joint indictments each defendant has 
the right to tin* full number of his peremp
tory challenges ; but a corresponding pii- 
vilege is not given to the Crown ; Crown 
is restricted to the number of perempt
ory challenges allowed to it in the case 
of the indict ment against a single person. 
It. v. Lai.onuk, 2 C. C. C. I VO.

N. Challenge to Juror—I-’aii.viik to 
ClIAU.KNUK Mill C.U1HM—Nl) Cl Hot I NO KOIt 
Nkw Tiual.|—Where through inadvert
ence a prisoner has failed to challenge a 
juror for cause who was personally hostile 
to him, it is not a suflicient ground to set 
aside the verdict and apply fora new trial ; 
the only remedy left is to appeal to the 
Crown to exercise the prerogative of 
mercy. It. v. Harris, 2 f. C. C. 7.r>.

V. Clergyman Addressing Jury.j—In the 
course of a l rial for murder by shoot ing.t he 
jury attended church in charge of a con- 
stable, and the clergyman directly ad 

j dressed them, referring to the case of a man 
hung for murder, and urging them, if they 
had the slightest doubt of trie guilt of the 
prisoner they were trying, to teni|H*r 
justice with equity. The prisoner was 

1 convicted :—Held, that although the 
remarks of the clergyman were highly 

! improper, it could not be said that the 
jury were so influenced by them as to effect 
their verdict. VitKKi'Kit v. Hkuina, If» S. 
C It. 401.

10. Conspiracy—■Ciiai.i,knuk.| — Upon 
an indictment for conspiracy to procure 
by fraud the return of one I'*, as a member 
for the legislative Assembly :—Held, 
that the Crown was entitled to challenge 
any of the jurors peremptorily without 
assigning a cause, until the panel had 
been exhausted. Hkuina v. Vkm.owk, 
IV V. C H 4K

5
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11. Defamatory Libel—Vkown'm Ilium 
TO 11 V 1 .h ROHM Hi AND AmIDI i- 37 N M I 
c 38, a 11, mum 1 1 lint 1 he ii^lii <>i ih, 
Crown to cause jumrs to stand aside shall 
not Iiv exvrviitvil “on the trial of imy 
indictinvnt or information hy a private 
prosecutor for the publication of a tlefeni 
atory liltvl ” :—field, to include all 
rases of dvfanuitorv libels upon indivi 
duals, as «list inguislivd from snlitioiis or 
blasphemous libel* ; and that the fact of 
the prosecution living conducted hy a 
counsel appointed hy and representing 
the attorney-general would make no 
difference. Rwuina v. I'attkiimon, 31» 
V. C. It. 1-7.

The Judge, at the trial, allow isl the 
Crown counsel in such a case to direct 
jurors to stand aside, hut, after the verdict. 
entertaining douhts, he reserved a case foi
lin' opinion of the court, as to the pro 
prictv of Ins having permitted it :—Held, 
that he was clearly not precluded from 
such reservation hy having allowcd the 
right when claimed, and that such question 
was a question of law which arose on the 
trial, within the meaning of the statute 
In

12. Direction to Juror to Stand By— 
Mkaninu ok.I—The direction hy the 
Crown for a juror to stand hy, is in fact a 
deferred challenge for cause, and it is too 
late to exercise the challenge after the 
juror has taken the hook to he sworn. 
IIkx v. Kahhai.on, 4 C. C. C. 313.

13. Disagreement — Not Known at 
Time ok Ukvouiunu Vk.huht lltciucitvicti 
Cask.)—An application for a reserved case 
was refused, and the statements under 
oath of the jury were held inadmissible to 
show that they disagreed with the rest on 
the verdict, hut failed to make known this 
objection at the time of recording the 
verdict, as they had been informed that 
ten was a sufficient numltcr to bring in a 
valid verdict. It. v. Mvi.i.k.n, I» C.C.C. 
262, ft O h.lt. 373.

14. Disagreement — Hkcond Triai. 
Samk I'anki,.] When a jury has dis 
agreed and been discharged, and prisoner 
ia again placed on trial, a new jury may 
he summoned from the same panel as the 
first jury was selected from. Rex. V. 
Uakkin. S C. C. C. lV4.

1ft. Exclusion of. during Inquiry as to 
Admissibility of Dying Declaration—Com
MENT ON 1‘HIHONEIIM FAILURE TO Tk.HTIKY

—Motion koii I.kavk to Appeal to tiik 
Cot hi ok Criminal Appeal —Held, 
that the jury should not he excluded dur
ing the preliminary inquiry as to whether 
certain evidence is admissible as a dying 
declaration. 2. A prisoner at his trial 
has the option of making a statement not 
under oath or of gix mg evidence under 
oath. 3. A direction to the jury than an 
accused has failed to account lor a |«arti
cular occurrence, when the onus has been 
cast ii|hiii him to do so. does not amount 
to a comment on his failure to testify, 
within the meaning of s. 4. s s. 2, of the 
Canada Kvidcncc Act, INS3. ID x v. 
Alio, 2ft (hr N. AO; II. II.C. II III

Iff. Felony—Rolling Jt'RV — Jvry
HEPAIIATINU—Rk.KMK.HHMKMH KOI! JvilY.] 
—Held, in a prosecution for felony. that it 
was discretionary with the trial Judge to 
permit or refuse to allow the jury to he 
polled. Held, also, the prisoner being 
convicted of a felony, that the circum
stances—that two of the jurors had, dur
ing the trial, hut heft «re the Judge's charge, 
been allowed to separate for a short time 
from the other jurors in the custody of 
one of the constables who had l»een 
placed in charge of the jury, and during 
such sc|«arntion to hold a short conversa
tion. not referring to the cause, with a 
stranger to the proceeding*, and to par
take, at their own expense, of intoxicating 
liquor, insufficient in quantity to cause 
intoxication—«lid not constitute sufficient 
ground for discharging the prisoner, or 
for a new trial, Rkoina v. NM'i.vnu, 
I. Tkkh L.R. 37V.

17. Formation of—Mih-thiai. ) — The 
Crown only has tin* right l<« dircet juror* 
to stand hy when the |*anel is culled oxer 
for the first time, ami where the trial 
Judge ruled that the Crown had a right 
to «lireet jurors to stand by a second time, 
such ruling was erroneous, and the effect 
of Hindi ruling and of the consequent 
formation of the jury constituted a mis
trial. Rkoina v. Boyd, 4 C. C. C. 21V.

IS Functions of Judge and Jury in Con
stitution of Advertisement offering for 
Sale a Drug to Cause Miscarriage.|—In 
the construction of the intended represen
tation held out in an advertisement offer
ing for sale a tlmg to cause miscarriage, it 
i* for the Judge to say whether the docu
ment is capable of hearing the meaning 
•■signed to it, end for the jurj i" my
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whether as 11 matter of fact under all the 
circumstances it does show that meaning 
or not. R. v. Kahn, 6 C. C. C. 470, 5 
O. L. H. 704.

11). Grand Jury — Can be Included 
in Order Summoning Petit Jury.]— 
Both the grand jury and the petit jury 
can be summoned by the same order to 
the sheriff or the coroner. Regina v. 
MoQuibi, It C. ( 12, 34 N. B. R 130

20. Grand Jury — Constitution of — 
Limitation of Number by Provincial 
Statute — Whether Intra Vires.)—
It is within the power of the provincial 
legislature to fix the number of grand 
jurors, who shall compose the grand jury 
panel, that being part of the organization 
and constitution of the court. Rut the 
legislature has no power to fix the number 
of grand jurors necessary to concur in 
finding a true bill of indictment, as that 
is a matter of criminal procedure, and 
exclusively intra vires of the Dominion 
Parliament. It. v. Cox, 2 C. C. C. 207,
31 N. S. R. 311.

21. Grand Jury — Constitution of. in 
B. C. — Demented Juror — Void Pro
ceedings.]—For the purpose of criminal 
procedure in British Columbia, a grand 
iury is “constituted after thirteen have 
>een summoned by the sheriff and a 

sufficient number of those (i. e. seven 
under the Juror’s Act B. C.) so summoned 
have appeared and taken their places in 
the box, ready to be duly sworn to dis
charge the duties of their office and where 
the sheriff only summoned twelve, omit
ting to summons the thirteenth because 
he had become demented, it was held 
that the jury had not been “constituted” 
and its proceedings were void al> initio. 
Rex v. Hayes, 7 C. C. C. 453, 9 B. C. R. 
574.

22. Grand Jury — Constitution of — 
Judge’s Charge — Misdirection.]—
1. The names of all the grand jurors 
summoned were called, but only eleven 
answered the roll. Ten were sworn in. :— 
Held, that the jury was properly impan
elled, it not being necessary that all 
twelve jurors should be sworn. 2. The 1 
Judge concluded his charge on a trial for 
murder as follows, “The verdict of the 
jury is generally resumed in a few words, 
in the solemn words of guilty, or not 
guilty.” :—Held, that such was not a

misdirection, where the Judge in another 
portion of the charge explained to the 
jury the difference between manslaughter 
and murder, and further instructed on 
the question of malice. 3. The Judge 
should charge the jury on the question of 
doubt, when he deems such an instruction 
justified by the nature of the evidence, .'11111 
not otherwise, as where he considers no 
doubt exists. 4. The condition prece
dent to a motion for a new trial on the 
evidence, is that the trial Judge should 
grant leave to apply to the court of appeal 
for such a new trial. R. v. Fonqubt, 
10 C. C. C. 255.

23. Grand Jury — Constitution of — 
Indictment.]—A sheriff, when about to 
summon, pursuant to s. 48 of the Juror’s 
Act one of the jurors drafted to 
serve on a grand jury, ascertained that 
the juror was demented and did not sum
mon him :—Held, that the grand jury 
was not legally constituted, and that an 
indictment found by the jurors who had 
been summoned must be quashed. A 
motion to quash such an indictment is 
not an objection to the constitution of 
the grand jury within the meaning of s. 
(156 of the Criminal Code. Rex v. Hayes, 
23 Occ. N. 342, 9 B. C. R. 574.

24. Grand Jury — Constitution of — 
Qualification of Juror — Prejudice — 
Motion to Quash Indictment — Re
served Case.]—An objection to the 
qualification of an individual member 
of a grand jury is not an objection to the 
“constitution” of the grand jury within 
the meaning of s. 656 of the Criminal Code, 
and su cannot In- raised by motion to 
quash an indictment. The question as 
to whether or not a grand juror is pre
judiced, is for the Judge of assize to de
cide, and his decision cannot be reviewed 
on a stated case. Rex v. Hayes, 11 
B. C. R. 4, 23 Occ. N. 342, 9 B. C. R. 574.

25. Grand Tury — Drafting — Vio
lation of Statute.]—Where the pro- 
thonotary had drawn tweh'e new men 
as grand jurors while the statute required 
that only the first six names should be 
omitted from the Jury list, and that six 
new names should bo drawn to supply the 
places of those omitted it was held that 
the grand jury was improperly drawn. 
Rex v. Donald McDougall, 8 C. C. C.

I 283.
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26. Grand Jury — Failure to Send 
Preliminary Depositions to Grand 
Jury — Quashing Indictment.}—An 
indictment by the grand jury is properly 
found though the clerk of the Crown did 
not send to the grand jury the depositions 
taken on the preliminary enquiry us re
quired by sec. 760 of the Grim. Code. 
Hex v. Turpin, 8 C. C. C. 56, 24 Occ. N. 
183.

27. Grand Jury — Formation and 
Number — True Bill — Rejection.}— 
Where eleven grand jurors answered their 
names when the roll was first called, but 
only ten were impanelled and sworn 
(one having failed to answer on the second 
calling), the grand jury was properly 
formed; and the accused, having suffered 
no prejudice thereby, cannot, on that 
ground, move for the rejection of the true 
bill found against him. Rex v. Fouqubt, 
Q. It. 14 K. B. 87.

28. Grand Jury — Indorsing Names 
ok Witnesses on Indictment — Abor
tion — Form of Indictment.}—The pro
visions of s. 645 of the Criminal Code, re
quiring the names of all witnesses ex
amined by the grand jury to be indorsed 
on the bill of indictment, are directory 
only, and an omission so to indorse does 
not invalidate the indictment. An in
dictment under s. 273 of the Code charging 
accused “with unlawfully using on her 
own person .with intent thereby to 
procure a miscarriage (without stating 
whose miscarriage) is sulheient. Rex 
v. Holmes, 22 < he. N. 437, 9 B. C. R. 294.

29. Grand Jury — Initialing Names 
of Witnseses Sworn on Indictment 
not Essential.}—Sect ion 745 of the Code 
specifying that the foreman of the grand 
jury, or any member of the grand jury 
so acting for him shall initial the names 
of each witness, sworn and examined, on 
the bill of indictment, is directory only, 
and failure to affix such initials would 
not constitute good ground for quashing 
an indictment. Regina v. Townsend, 
3 C. C. C. 29,28 N. S. R. 468.

30. Grand Jury — Interest of Jurors 
in Subject Matter of Prosecution 
on Motion to Quash — Objection to 
Constitution of.]—Prisoner was con
victed of having obtained money under 
false pretences. At the trial after ar
raignment, but before plea pleaded, a

, motion to quash the indictment was 
■ made on the ground that one of the grand 
1 jurors was the agent of the prosecutor 
! in the transaction of the matter out of 

which the prosecution arose, and was 
therefore not indifferent as between the 
prisoner and the Crown :—Held, on a 
reserved case, that such objection «liil not 
go to the constitution of the grand jury. 
Per Martin, J.. the question of prejudice 

j is a question for the trial Judge at the 
court of assize. It. v. Hayes, 9 C. C. Û. 
101, 11 B. G R 1

31. Grand Jury — Instructing.] — A 
Judge has no power to order, that depo
sitions taken abroad under Statutes of 
Canada, c. 37, s. 23, shall be read before 
the grand jury. The grand jury has a 
right to judge of what material it will use, 
which may not be inquired of by the 
Judge. (McDonald, C. J., contra.). Re
gina v. Chetwynd, 23 X. 8. R. 332.

32. Grand Jury — Legislative Pow- 
|—The Provincial Act "f 1898, c.

38, reduced the number of grand jurors 
necessary to a panel from 24 to 12; and 
the number necessary to return a true bill 
from 12 to 7. A conviction having been 
made on a bill found by a panel where 
only 10 of 12 summoned attended and 
were empanelled :—Held, quashing the 
conviction, that under the British North 
America Act, the Province may fix the 
number of jurors necessary to form a 

1 panel, that being a matter connected with 
j the constitution of a criminal court 
j (Townsend, J., not deciding, Henry, J., 
1 dubitante); but may not fix the number 
; of that panel necessary to find a true bill 
I that being a matter of criminal procedure, 
j and as such exclusively of federal juris- 
! diction. Regina v. Cox, 31 N. S. R. 311.

33. Grand Jury — Panel not Com- 
j plete Through Absence of Juror —

Number Necessary to Find True Bill.] 
—Twelve jurors were summoned to act 
on the grand jury, but only eleven ap
peared and were sworn. On a motion 
to quash on ground that no true bill can 
be found, and reported by a grand jury 
unless there be at least twelve jurors 

; present :—Held, that by sec. 662 (2) of 
the Criminal Code whereby seven grand 

I jurors might find a true hill, it was suffi
cient if seven or more of the panel ap- 

i peared and wrere sworn. R. v. Girard,
* 2 C. C. C. 217, 7 Q. Q. B. 575.
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34. Grand Jury — Perusal of Depo
sition of Absent Witness.]—Upon a 
bill of indictment being presented, the 
grand jury reported that without the 
evidence of an absent witness they had 
no materials to find a bill :—Held, per 
Crease, J., that they were entitled to 
peruse the depositions without proof 
that the witness was too ill to travel or 
absent from Canada. Regina v. Howes, 
1 B. C. R., pt. 11., 307.

35. Grand Jury — Perusal of Depo
sitions.)—A grand jury have a right to 
look at the depositions taken upon pre
liminary examination, though some might 
not be admissible in evidenc e on the trial 
for want of proof of absence of the deposing 
witness from Canada. Regina v. Howes, 
l B. C. R., pt. 11., 11.

36. Grand Jury — Recommending No 
Bill — Termination.]—Where a bill
of indictment laid before the grand jury 
was returned by them into court with an 
indorsement “The Grand Jury recom
mend no bill,” and no further proceed
ings are taken against the party, it is a 
termination of the prosecution. Alward 
v. Sharp, 1 Han. N. B. R. 286.

37. Grand Jury — Several Grand 
Juries can re Summoned.]—There is 
at common law, apart from any statutory 
authority, inherent power in the court to 
order one or more grand juries to be sum
moned. Regina v. McGuire, 4 C. C. C. 
12, 34 N. B. R. 430.

38. Grand Juiy — Swearing — Ex
amination of Witnesses — Petit Jury 
— Challenge — “Vérificateurs.”]— 
It is not necessary tha. the accused should 
be present in court during the swearing 
of the grand juries. 2. The grand jury 
may examine the Crown witnesses in 
whatever order they choose, and the 
examination of a single one of such wit
nesses is not an irregularity nor an il
legality, where it is admitted that the 
witness was able to establish a complete 
admission on the part of the accused. 
3. Since the coming into force of the 
Criminal Code, it is not necessary that the 
first juror sworn should be added to the 
board of vérificateurs who are to pass 
upon the challenge of the second juror : 
s. 668, Criminal Code. Rex v. Mathurin, 
Q. R. 12 K. B. 494.

39. Grand Jury — Swearing Jurors — 
Witnesses’ Names in Indictment — 
Use of Preliminary Depositions — 
Code Sec. 645-656.]—1. Where the fore
man of the grand jury was first called to 
the grand juror’s box, and while alone 
in it took the oath; and the other jurors 
having been in different parts of the room, 
were then called up by divisions of three, 
and sworn to observe the same oath taken 
by the foreman, without the substance 
of the oath being repeated, the procedure 
was held to be irregular, and the present
ment of the jurors invalid and null. 2. 
The provision of sec. 645 of the Code 
requiring the foreman to initial the name 
of each witness sworn and examined on 
the bill <>i indictment, is imperative. 
3. Evidence submitted to the grand jury 
must be legal evidence. Depositions 
taken at the preliminary inquiry can only 
be read to the grand jury in cases where 
such depositions can be used as evidence 
before a petit jury. R. v. Belanger, 
6 C. C. C. 295, 12 (j. K. B. 69.

40. Grand Jury — Swearing in — 
Foreman — Omission to Initial Names 
of Witnesses — Effect on Indictment 
— Submission of Record — Depo
sition — Crown Case Reserved.]— 
1. It is essential that, at the time the 
foreman of the grand jury is sworn, the 
other jurors be present and hear the oath 
taken by their foreman. And, therefore, 
where it appeared that none of the other 
iurore were in the box at the time their 
foreman was sworn, that there was no 
certainty that the oath taken by him was 
heard by them, that the other iurors were 
only sworn, afterwards, to observe the 
same oath which their foreman had taken, 
and that objection was duly made by 
motion to quash, before the arraignment 
of defendant, the indictment found by 
the grand jury was held to be null and 
void. 2. The omission by the foreman 
to initial the names of the witnesses ex
amined before the grand jury, as required 
bv law, is a fatal defect, and has the effect 
of annulling the indictment. 3. The sub
mission of a record to the grand jury, in 
order that they may examine certain 
exhibits, and verify certain statements 
made by witnesses examined before them, 
is not a fatal irregularity, where it is prov
ed that the decision of the grand jury 
was arrived at without reference to the 
depositions contained in such record.
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4. The objection* to the indictment above i 
mentioned are proper grounds for a re
served case. Belanoek v. The Kino, 
Q. R. 12 K. B. 60.

41. Grand Jury — Swearing of — 
Presence of Prisoner — Order of 
Examination of Witnesses — Triers.] 
—A prisoner has an absolute right to lie 
present in court when the sheriff presents 
the panel of grand jurors. In the exam
ination of witnesses the grand jury are 
free to, and may dispense with the ex
amination of other witnesses. Since the 
Criminal Code it is not necessary that 
the first petit juror sworn be joined to 
the two triers named by the court to 
decide on the challenge of the second 
juror. Hex v. Mathukin, 8 C. C. C. 1, 
Q. K. 12 K. B. 494.

42. Grand Jury — Venire to Coroner, 
Where Sheriff Disqualified.)—The 
order of a superior court directing a cor
oner instead of the sheriff to summon 
a grand jury, need not show upon its face 
everything necessary to warrant its being 
issued. Regina v. McGuire, 4 C. C. C. 
12, 34 N. B. R. 430.

43. Insolvent Act — Special Jury.]— 
Section 148 of the insolvent Act of 1809, 
provided that all offences punishable un
der that Act should be tried by a special 
jury. Section 141 of the Act of 1875, 
directed that all offences punishable 
under that Act should be tried as other 
offences of the same degree; and by section 
149, as respects matters of procedure 
merely, the provisions of that Act should 
supercede the Act of 1809. In this case, 
liefore the trial, the rrown gave notice 
• -I and struck a spécial jury, who were in 
attendance at the trial, but the Crown, 
notwithstanding, elected t<> call and try 
! iiv ease by ;• common jury. The prisoner’s 
counsel objected thereto, and the case 
proceeded, the prisoners entering into 
a full defence, out subject to such ob
jection, which was renewed at the dose 
of the case, with the further objection 
that there had been a mistrial which the 
prisoners under the circumstances had 
not waived their right to insist upon; and 
that this was a “question of law W'hich 
arose on the trial,” which might properly 
be reserved, and not an objection to be 
raised by challenge to the jury. Regina 
v. Kerr, 26 C. P. 214.

It Inspection of Panel — PROVINIIAL 
An- Governing — Code Sec. 662.]—
I. In regard to jury lists, Parliament has 
been content to adopt and utilize the lists 
prepared by the local authorities for 
local purposes; and while using such it 
must be ‘cum onere’ tlrnt is with such 
limitations and conditions as the local 
legislature has imposed. 2. Therefore 
under the Ontario Act 58 Viet. c. 15, an 
accused person has no right to inspect 
the panel of the petit jury until six days 
before the sittings of the court. Chant- 
ler v. Attorney-General, 9 C. C. C. 
465, 9 O. L. R. 529.

45. Irregularities — Error.)—Semble, 
that under s. 139, C. 8. U. C. c. 31, « here 
no “unindifference” or fraudulent dealing 
of the sheriff is shewn, any irregularities 
arc not assignable for error. Regina v. 
O’Rourke, i O. R. 164.

Quære, whether, when such a Question 
has been reserved by a Judge at the trial, 
it can afterwards be made the subject 
of a writ of error. 1b.

46. Joint Indictment — Where Jury 
Disagree as to Guilt of One Prisoner 
and Find the Other Guilty — Con
viction — Whether Warranted.]—
II. and W. were jointly indicted and tried 
for stealing. On the trial H. was found 
guilty, but the jury were unable to agree 
upon the verdict as to W.f and were dis
charged from giving a verdict as to him :— 
Held, that the verdict warranted the con
viction of H. Regina v. Hamilton and 
Walsh, 23 X. B. R. 54U.

47. Jury de medietate linguae — Aliens 
not Entitled to—Alien may be Juror.) 
— Alien defendants are not entitled, in 
this Province, in any case civil or criminal, 
to a jury de medietate linguae. An 
alien may be a juror. Queen v. Bur- 
D1 II M M... 1 <Ml!., X. S li. 126.

48. Jury List — Omissions in .]—The 
omission of the residences and occupa
tions of grand jurors in the list, and in 
the panel, held sufficient grounds for 
quashing an indictment for felony. Queen 
v. Bel ye a, James. N. S. R. 220. Seaman 
v. Campbell, James, N. S. R. 94.

49. Misdemeanour — Crown’s Right 
to Make Jurors Stand Aside.]—Upon 
the trial of a party indicted for misde-
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meanour, the Crown has a right to cause 
jurors to stand aside until the whole panel 
is gone through. Regina v. Benjamin,
4 C. P. 17V.

50. Mistrial — Venire de Novo.]— 
An order to summon nine jurors is not 
authorized by 47 Viet. c. 14, s. 5 and a 
trial by jury selected from such jurors 
and the twelve petit jurors summoned 
under Consol. Stat. c. 45, s. 10, is a nul
lity. In such case a venire do novo 
should be awarded. Rboina v. English, 
31 N. B. It. 305.

51. Mixed Jury — Quebec — Right 
to — Relinquishment of Right.)— 
27-28 Viet. c. 41, s. 7 (2) confers the nnhi 
to a mixed jury in the Province of Quebec. 
This is a matter of criminal procedure 
and a provincial legislature cannot abro
gate the right. When the order for a 
mixed jury has been made the accused 
cannot ask as a matter of course that the 
order be superseded, but the court in its 
discretion may do so. Regina v. Shee
han, 1 C. C. C. 402.

52. Mixed Jury — Right to — Lan
guage of the Defence — Code Sec. 
664-670.}—The right to have a mixed 
jury in the Province of Quebec is given 
by s.-s. 2 of sec. 7 of the Statute of the 
Provinces of Canada 27 & 28 Viet. c. 41. 
The part of this statute relating to organ
ization of criminal courts was repealed 
by the Provincial legislature of Quebec; 
but the right to a mixed jury half of which 
should be of men speaking the language 
of the defence, was a matter of criminal j 
procedure, and therefore ultra vires of 
the Quebec legislature and is still in force. 
The privilege of obtaining a mixed jury 
is a personal one with the prisoner, and 
belongs of right to an accused person 
whose language is either English or h rench 
and it is not therefore for convenience of 
counsel. This privilege cannot be exer
cised as a matter of choice but depends 
on a matter of fact, viz., the language of 
the accused person, and is therefore not
a subject of election by prisoner’s counsel. 
R. v. Yancy, 2 C. C. C. 320.

53. Murder — Challenge for Cause 
— Peremptory Challenge in Defer
ence to Judge’s View.]—On a trial for 
murder the prisoner desired to challenge 
one S. one of the jurors called, for favour,

I alleging sufficient cause. The Judge ruled 
that In* must first exhaust Ins peremptory 

! challenges, and this point was raised by 
plea and demurrer, and formally decided.

I The entry on the record then was, that 
in deference to the judgment the challenge 
was taken and treated by the prisoner,

! and by the Attorney-General as a per- 
| emptory challenge for and n behalf of 
' the prisoner. Afterwards, having ex- 
1 hausted his twenty challenges, including 
I S., he claimed to challenge peremptorily 
; one H., contending that by the erroneous 

ruling he hud been compelled to challenge 
I S. peremptorily, and should not be obliged 
! to count him as one of the twenty. This 

was also entered of record and decided 
j against him :—Held, that the prisoner 
1 was entitled to challenge for cause before 
[ exhausting his peremptory challenges; 

that error would lie for the refusal of this 
right; and that had 8. been sworn there 
must have been a venire de novo; but, 
held, also, that by the peremptory chal
lenge of 8., which excluded him from the 

! jury, the first ground of error was removed 
I and that error on the second challenge 
j could not be supported, for the prisoner 

hau in fact had twenty peremptory chal
lenges and the peremptory challenge of 
8. being in deference to the ruling of the 
Judge did not make it the less a peremp
tory challenge. Wheland v. Regina, 28 
U. C. R. Q, 108.

54. Murder — Juror Discharged 
After Being Sworn.]—Upon a trial 
for murder, after the usual notice of right 
of challenge, two jurymen were sworn 
without challenge. J. H. wras then called, 
and a person came forward and was sworn. 
Others were called and challenged ; and 
after another was called and sworn with
out challenge, the prisoner’s counsel ob
jected to J. H., as he was a witness in 

i the case. Upon inquiry he was found 
! not to be the person intended to be called 

on the jury, being not only a witness, but 
not a resident in the counties, and there
fore not qualified as a juryman. Upon 
consent of counsel for the Crown and 
prisoner, he was allowed to retire, and 
others were called and sworn, the prisoner 
exercising the right to challenge, till the 
jury was chosen. After conviction, upon 
motion for » new trial :—Held, 1. That 
J. H. improperly sworn was legally dis
charged from the jury; 2. that the right 
of challenge as to those previously sworn 
was not thereby reopened, their reswear-
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ing not being rendered necessary; 3. that 
the prisoner was properly tried by the 
twelve, although thirteen were sworn to 
trv him. RjBOINA V. COULTER, 13 C. P.

55. N. W. T. Act, Sec. 67 — Refusal 
or Judge to Try Without Jury.]—Where
a prisoner consents to trial before a Judge ! 
alone under sec. 07 of the North-West 
Territories Act R. 8. C. 1886, ch. 50, the j 
Judge may refuse to accept such consent 
and may proceed with a trial by jury. 1 
Regina v. Webster, 8C. C. C. 457, N. 
W. T.. 2 Ter. L. R. 236. Also set- 
paragraph 76.

56. Omission to Challenge for Cause —
No Ground for New Trial — Communi- 
cation Between Party and Juror — 
Weight of Evidence — New Trial.]—
1. It is too late to challenge a juror for 
cause after verdict has been given, and the 
mere fact that a juror bore private en
mity against prisoner, who failed to recog
nise him at the time when the jury was 
impanelled, is not sufficient ground for 
the avoidance of the verdict. The only 
remedy for such inadvertance is an appeal 
to the Crown for the exercise of the pre
rogative of mercy. 2. A verdict should 
be avoided and a new trial ordered when
ever there has been a communication 
between a party to the case and a juror 
of a nature to affect, and bias the latter’s 
opinion; but though any communication 
is improper, yet an unpremeditated and 
innoxious conversation which could not 
affect the juror's mind and judgment 
cannot have such effect. 3. The credi
bility <>f any witness who may give evi 
dence is a matter entirely within the 
scope of the inquiry of the jury; and they | 
may attribute to such evidence whatever j 
credit they think it entitled to, under all j 
the circumstances; they are free t'> <li> 
credit some as unworthy of belief, and 
to accept others as veracious and worthy 
of credit. When therefore 11»** jury has 
exercised this discretion, and their ver- [ 
diet is based on such evidence as they 
believed, it cannot be said to be against 
theweight’of evidence. 4. In the case <>f 
a conflict in testimony when there is evi
dence to support the indictment, the jury 
can convict, since it is their province and 
not the Judge's, to pass upon the credibil- 
ity"\>f witnesses, and the sufficiency of 
evidence. But where the evidence tends 
indubitably in a direction favourable

I to the accused and there appears no real 
j conflict, the convicting verdict would 

manifestly be against the weight of evi- 
: dence; so where there has been an abso- 
' lute failure of evidence to sustain the 

verdict, the trial Judge will grunt leave 
to apply to the court of appeal for a new 
trial. R. v. Harris, 2 C. (J. C. 75.

57. Petit Jury — Can be Included in 
Order Summoning Grand Jury.]—Both 
the grand jury and petit can be summoned 
by the same order to the sheriff or the 
coroner. Regina v. McGuire, 4 C. C. C. 
12, 34 N. B. R. 430.

58. Polling — Separating — Re
freshments.)—In a prosecution for felony 
it is discretionary with the trial Judge 
to permit or refuse to allow the jury to 
be polled. The prisoner being convicted 
of felony, the circumstances that two of 
the jurors had during the trial, but before 
the Judge’s charge, been allowed to 
separate for a short time from the other 
jurors in the custody of one of the con
stables who had been placed in charge 
of the jury, and during such separation 
to hold a short conversation, not refer
ring to the cause, with a stranger to the 
proceedings, and to partake, at their own 
expense, of intoxicating liquor, insuffi
cient in quantity to cause intoxication, 
were held not sufficient ground for dis
charging the prisoner, or for a new trial. 
Regina v. McCluno, 1 Terr. L. R. 379.

59. Preliminary Inquiry as to Admissi
bility of Dying Declaration — Presence 
of Jury.]—It is not incumbent on the 
Judge to exclude the jury during a 
preliminary inquiry as to the admis
sibility of a dying declaration. Rex v. 
Aho, 8 C. C. C. 453.

60. Prejudice — Agreement that 
Majority Should Carry — Evidence 
of — Inadmissibility — Challenge 
for Cause.]—1. The fact that a juror 
has made remarks indicating a bias for 
or against the accused will not of itself

: furnish grounds for a new trial where the 
1 verdict does justice, and there is no reason 
j to suppose the juror’s views were not 
I derived from the evidence. 2. Where 
j a juror has been challenged for cause, the 
: decision of the triers is final, and not 

appealable. 3. Evidence on affidavit of 
I jurors tending to show an irregular agree-
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ment among the jury that a majority vote 
should carry is inadmissible as contrary 
to public policy. It. v. Carlin, 6 C. C. C. 
166, Q. EL 12 K. B. Ill

61. Procedure — Interlocutory Or
der Imperfectly Dit awn Up— Exhibit
ing Order ah Actually Made on Re
turn to Writ of Error — Refusing 
Poll of Jury — Jurisdiction — Right 
of Supreme Court Judge to Thy Crimi
nal Cases Without Commission — 
Jurors — Summoning from Limited 
Part of Shrievalty Under Jurors 
Act, 1883.]—Upon a writ of error after 
conviction for murder :—Held, (1) that 
where an order has been made orally and 
afterwards imperfectly drawn up, i.e., 
without specifying the terms upon which 
it was made, and such terms appear in 
the Judge’s note made at the time of the 
application, it is proper in making up 
the record on a writ of error prayed, that 
a true and perfect order should be drawn 
up and placed on the record; (2) that the 
refusal of the Judge at the trial to allow 
the prisoner’s counsel to poll the jury after 
the verdict, was not a matter that could 
be dealt with on a writ of error, and there
fore should not appear in the record; (3) 
that assuming the Lieut.-Governor's 
commission to be void, the court was 
properly const it uted without commission, 
under s. 14, Judicature Act, 1879, and 
the Assize Court Act, 1885; (4) following 
McLean's case, that the commission of 
oyer and terminer and general gaol de
livery was sufficient, and that the Lieut.- 
Governor had power to issue it under s. 
128, B. N. A. Act, 1867; (5) that the com
mission was exhausted by reason of the 
justices therein named having held under it 
courts of oyer and terminer in other dis
tricts of the Province; (6) that there was 
no objection to the summoning of jurors 
from a limited portion of the shrievalty, 
under the Jurors Act, 1883, as that Act 
in effect created new districts for the j 
purposes of the administration of justice 
in criminal cases; (7) that the prescribing 
of the qualifications of jurors and the 1 
manner of preparing jury lists, by the 
Jurors Act, 1883, were not matters of 
"criminal procedure," within the meaning 
of s. 91, s.-s. 27 of B. N. A. Act, 1867, 
but were matters belonging to the organ
ization of Provincial Courts, within the 
meaning of s. 92, s.-s. 14. and therefore 
intra vires of the Provincial Legislature; 
(8) that the venue was sufficiently stated

I in the record, and that the marginal 
venue, “British Columbia to wit," was 

; at the lowest but an imperfect venue, 
and therefore cured by s. 23, Criminal 
Procedure Act, 1869 :—Held, per (’reuse, 

I J., that the statement of the imposition 
of conditions in an order under s. 11, 32 
& 33 Vic. c. 29, is not jurisdictional :— 
Held, per Beghie, C. J., that any appli
cation for an order for a change of venue 

! under s. 11, should be made as early 
as possible after the commitment :—Held, 
per Gray, J., after argument before him
self and brother justices, sitting as asses- 
■ore "H :i case stated, that on a trial on 
a charge of felony, that the prisoner is 
not entitled in this Province, as of right, 
to have the jury polled; and that where, 
in such a trial after a verdict given, the 
prisoner's counsel moved to have the jury 

i polled, but as the court perceived nothing 
tu create a doubt respecting the agree
ment and concurrence of the whole jury, 
the motion was refused :—Held, that such 
refusal was proper. Sproule v. Regi- 
nam, i K. C. i: . pt. 11.219.

62. Provincial Jurisdiction.]—By 32 <k 
33 Viet. c. 29, s. 44 (d), the selection of 
jurors in criminal cases is authorised t«> 
be in accordance with the provincial 
laws, whether passed before or after the 
coming into force of the B. N. A. Act, 
subject, however, to any provision in any 
Act of the Parliament of Canada, and in 
so far as such laws are not inconsistent 
with any such Act. By 42 Viet. c. 14, 
and 44 Viet. c. 6 (O.), the mode of selec
tion of jurors in criminal cases, as pro
vided by C. s. r. C. e. 31, as amended 
by 26 Viet. e. 44, was ehanged. by ex
eluding the clerk of the peace as one of 
the selectors, and requiring the selection 
to be made only from those qualified 
to serve as jurors whose surnames begun 
with the certain alphabetical letters, 
instead of from the whole body of those 
competent to serve as previously required. 
The jury in question were selected under 
these provincial Acts. Semble that 32

33 Viet. e. 29 (I).) wras not ultra vires 
the Dominion Parliament as being a 
delegation of their power» and that the 
selection made in accordance with the 
provincial Acts was valid. Regina v. 
O'Rourke, 32 C. P. 388.

Qmere, whether the selection and sum
moning of jurors is a matter of procedure, 
or relate» to the constitution and organi
zation of criminal courts. Ib.
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63. Provincial Jurisdiction — Challe- 
bnoe to Array.j-—By 32 & 33 Viet. c. 
29, s. 44 (I).), every person qualified and 
summoned to serve as a juror in criminal 
cases according to the lay in any Province, 
is declared to be qualified to serve in such 
Province, whether such laws were passed 
before the B. N. A. Act or after it, subject 
to, and in so far as, such laws are not 
inconsistent with any Act of the Parlia
ment of Canada. By 42 Viet. c. 14 (().), 
and 44 Viet., c. 6 (O.), the mode of se
lecting jurors in all cases, formerly regu
lated by 26 Viet. c. 14, \\:i- changed. 
The jury was selected according to the 
Ontario statutes, and the prisoner chal
lenged the array, to which the Crown 
demurred, and judgment was given for 
the Crown. The prisoner was found 
guilty, and sentenced, and he then brought 
error :—Held, per Hagarty, C. J., that 
the Dominion statute was not ultra vires 
by reason of its adopting and applying 
the laws of Ontario as to criminal pro
cedure. Per Armour and Cameron, J.J., 
that the objection raised by the prisoner 
was not a good ground of challenge to the 
array. Regina v. O’Rourke, 1 O. R. 404.

04. Qualification of Juror — Wrong 
Person Summoned and Sworn.)—B. 
having been found guilty of feloniously 
having administered poison with intent 
to murder, moved to arrest the judgment 
on the ground that one of the jurors who 
tried the case had not been returned as 
such. The general panel of jurors con
tained the names of Joseph Lamoureux 
and Moise Lamoureux. The special panel 
for the term of the court at w'hicn the

iMrisoner was tried, contained the name <>f 
loseph Lamoureux. The sheriff served 
Joseph Lamoureux’s summons on Moise 
Lamoureux and returned Joseph Lamour
eux as the party summoned. Moise 
Lamoureux appeared in court and ans
wered to the name of Joseph and was 
sworn as a juror without challenge when 
B. was tried. On a reserved case it was 
held, that the point should not have been 
reserved by the Judge at the trial, it not 
being a question arising at the trial within 
the meaning of s. 269, <■. 174, R. 8. C. :— 
Held, also, that assuming the point could 
be reserved, e. 246, c. 174, R. 8. C. dearly 
covered the irregularity complained of. 
Brisebois v. Regina, 15 S. C. R. 407.

65. Right of Accused to Inspect Panel —
Provincial Statute — Absence of 
Dominion Legislature — Criminal

Procedure.)—Appeal from order dis
missing appellant’s application for a 
mandamus to the sheriff of Middlesex 
commanding him to show to appellant 
or his agent for examination the panel 
of jurors at the Middlesex sessions, for 
the purpose of determining whether it 
would be necessary to strike a special 
jury for the trial of appellant upon a 
charge of receiving stolen cattle. Argued 
that s. 85 of e. 31 C. S. U. C. is still the 
law in criminal matters, because being 
matter of criminal procedure the Legis
lature had no power to pass 58 V. c. 15, 
s. 3 (<>.), now R. S. U. 1897, c. til. s. 94 
imposing restrictions upon the disclosure 
of the names of the jurors and inspection 
oi i he panel, to relate to criminal matters : 
—Held, Osler, J. A., dissenting, affirming 
the judgment refusing the mandamus. 
Re Chantier and Cameron, 5 O. W. R. 
574, S. C\, sub nom. In re Chantler, 
9 O. L. R. 529.

66. Right of Crown to Make Jurors 
Stand Aside a Second Time.)—When a 
panel had been gone through and a full 
jury lead not been obtained the Crown 
on the second calling over of the panel 
was permitted, against the objections of 
the prisoner, to direct, eleven of the jury
men on the panel to stand aside a second 
time, and the Judge presiding at the trial 
was not asked to reserve and neither 
reserved nor refused to reserve the ob
jection. After conviction and judgment 
a writ of error was issued :—Held, per 
Taschereau, CWynne, and Patterson, J.J., 
that the question was one of law arising 
on the trial which could have been re
served under s. 259 of c. 174 R. S. C\, and 
the writ of error should therefore be 
quashed. Per Ritchie. C. J.. Strong and 
Fournier, J.J.,lhat the question arose be
fore the trial commenced and could not 
have been reserved, and as the error of 
law appeared on the face of the record 
the remedy by writ of error was appli
cable. Brisebois v. The Queen, 15 S. C.
R. 421, referred to. Per Ritchie, C. J., 
Strong, Fournier, and Patterson, JJ., that 
the Crown could not without shewing 
cause for challenge direct a juror to stand 
aside a second time. The Queen v. 
Lacombe, 13 L. C. Jur. 259, overruled. 
Per Cwynne, J., that all the prisoner 
could complain of was a mere irregularity 
in procedure which could not constitute 
a mistrial. Morin v. The Queen, 18
S. C. R. 407.
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67. Right to an Appeal Against Sum
mary Conviction]—-Upon an appeal against 
a summary conviction to the court of 
general sessions in Ontario, there is no 
right to demand a trial by jury. Regina 
v. Malloy, 4 C. C. C. 110.

68. Right to Trial by — Ontario Elec
tions Act.}—A person charged with 
haying committed a corrupt practice 
or illegal act under the provisions of the 
Ontario Elections Act cannot demand 
a jury as of right. Hex v. Carlisle, 7 
C. C. C. 470, 6 O. L. R. 718,23 Occ. N.321.

69. Separating — Verdict.]—After the 
jury had been given in charge, one of the 
jurymen was taken with a fit and re
moved, in charge of the sheriff and his 
physician, to his residence. The remain
der of the jury subsequently adjourned 
to the sick man's house, where, upon his 
recovery, a verdict of guilty was rendered : 
—Held, that after the verdict had been 
recorded, it could not be disturbed. 1 
Queen v. Peter, 1 ti. C. R., pt. 1., 2.

70. Separation of, During Trial — What
Sufficient to Avoid Verdict — Order 
Under c. 41, Consol. Stat. — Court 
Can Inquire Into Facts Although 
Return Shows Prisoner to he Proper
ly in Custody.]—The prisoner was tried 
before the York County Court on a charge 
of larceny and found guilty. During the j 
trial by jury, while in charge of two con
stables, were allowed to separate by 
walking on different sides of the street. 
One or two other separations of a similar 
nature were complained of, but then* 
was nothing t<> show that any <>f them 
had any conversation with any person ! 
not a juror, in reference to the case. 1 
This was brought to the notice of the j 
County Court Judge, and an application 
was made to him to delay passing sen- I 
tence, and to treat the verdict as a nullity, j 
This application was refused, and the 
prisoner was sentenced and remanded j 
to gaol, pending his removal to the peni
tentiary. An order to the keeper of the I 
gaol having been obtained under the pro- i 
visions of cap. 41 of the Consol. Stat. upon j 
the return of this order :—Held, by 
Allen, C. J., Wet more, Duff and Palmer,
J.J., (Weldon, and King, J.J., dissentinng) 
that, although the return of the gaoler 
showed that the prisoner was properly 
in custody under the sentence of a court 
of competent jurisdiction, the court has

power to inquire into the facts of the case, 
and that the prisoner is not bound to 
proceed by a writ of error. Ex Parte 
Ross, 21 N. B. R. 257.

71. Summoning Jury.]—By proclama
tion published on the 15th day of Decem
ber, 1866, the county of Peel was separ
ated from York from and after the 1st 
of January, 1867. On the 23rd No
vember preceding, the usual precept had 
been sent to the sheriff of the united 
counties for the winter assizes for York 
to be held on the 10th January, 1867, 
and the sheriff returned his panel to that 
precept, containing fifty-four jurors from 
York and thirty from Peel. Only those 
from York, however, attended, and the 
prisoner was tried by a jury de medie- 
tate, including six of these jurors, upon 
an indictment found and pleaded to, at 
the previous assizes in October. On 
motion for a new trial, or venire de novo 
because the precept and panel should 
have been for York only, not for the 
united counties Held, per Draper, 
C. J., that the objection, if available at 
all, must be taken by writ of error. Per 
Hagarty, J., no objection would lie. Re
gina v. Kennedy, 26 U. C. It. 326.

72. Swearing Jurors Before Full Jury 
Drawn.]—Where the jurors drawn were 
either set aside or rejected or sworn as 
they were drawn, and the number which 
might be thought sufficient to provide 
a full jury was not drawn before the jurors 
were called to be sworn, such omission 
cannot, affect the impanelling of the jury. 
Regina v. Weir, 3 C. C. C. 262.

73. Venire Facias.]—It was objected on 
error to the record of a judgment on a 
conviction for murder that the only au
thority shewn being that of oyer and 
terminer, the award, “therefore let a jury 
thereupon immediately come,” was 
unauthorised, and a special award of 
venire facias was requisite; nit :—Held, 
assuming but not admitting, that in 
England there is a difference in this 
respect between the power of justices 
of oyer and terminer and of gaol delivery, 
and that the record shewed no authority 
to deliver the gaol,—that in this country 
by the Jury Act, C. S. U. C. c. 31 both 
have the same powers, and general pre
cept to summon a jury being issued by 
oath before the assizes. Whelan v 
Regina, 28 U. C. R. 2.
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74. When Accused is Given in Charge 
to.]—The sccuwd cannot be e<tid, itrii Uy 
■peaking, to he “given in charge to the 
Jury” until the jury is sworn and a motion 
to quash an indictment can he nude after 
arraignment end the pleading "I 'not 
guilty.’ Keoina v. Lf.pine, 4 C. C. C. 145.

75. Valid Panel ]—A sheriff had sum
moned twenty-four grand jurors, hut in 
his list there was the name of B.. whom 
he had intended to summon but did not, 
and he had omitted the name of C, who 
had been summoned, whose name was. 
however, added to the list by the clerk of 
the Court. Twenty jurors, including C., 
were sworn, all of whom had been duly 
summoned.—Held, that the panel was 
valid. It is no ground for «pushing an 
indictment that some of the grand jury’ 
were related to the officers who arrested 
the prisoner, neither is a sheriff disqualified 
from selecting ami summoning tlie grand 
jury, because he directed the arrest. The 
inclusion of names of unqualified persons 
in the petit jury pend is not a ground of 
challenge to the array. Where the sheriff 
had summoned twenty-six persons as petit 
jurors, and the Judge struck off the last, 
five names on the list.—Held, that the 
summoning of the additional number did 
not vitiate the panel, and that the last 
five names were properly struck off. 
Keoina v. Mailloux, 3 Vug. N.B.R. 493.

76. N.W.T. Act — Jury — Accused’s 
Election — Re-trial— New Election 
— Duty of Jvdoe — Judoe’8 Power to 
Refuse to try Summarily.]—The North- 
West Territories Act, R.8.C. c. 50, s. 67 
(section substituted by 54-55 Vic. (1891), 
c. 22), provides that “ when the person is 
charged with any other criminal offence, 
the same shall be tried, heard and deter
mined by the Judge with the intervention 
of a jury of six, but in any such case the 
accused may, with hi- own consent, be 
tried by a Judge in a summary way, and 
without the intervention of a jury.”— 
Held, that the consent of the accused 
does not make it imperative upon the 
Judge to try the charge without the inter
vention of a jury. It appears to be 
assumed by the Court that w'here the 
accused had been tried by a Judge with 
the intervention of a jury who disagreed 
and were discharged and the accused was 
brought up again for trial, the Judge on 
the second trial might, had he seen fit,

have on the accused's consent, tried him 
without the intervention of a jury. The 
Queen v. Brewster (No. 1) 2 Terr. L.R. 
353.

See also Evidence — Election — In
dictment — New Trial — Judue’s 
Charge — Misdirection.
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XI. Warrants.
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I. Actions or Proceedings Against.

1. Breach of the Peace — Detention 
Pending Bail.]—Where a person was 
brought before a magistrate on a charge 
of a threatened assault, and was ordered 
by the magistrate to find sureties to keep 
the peace which not being immediately 
able to do, he remained tn the custody 
of a police constable for three hours, 
during which time the magistrate fre
quently visited him to ascertain if he 
had found bail, he was taken to gaol, 
where he remained until the following 
morning, when he was discharged on 
bail being procured :—Held, that the 
order for commitment was good without 
being in writing, and that the magistrate 
was therefore not liable to trespass. 
Lynden v. Kino, 6 O. S. 560.

2. Case.]—After a conviction is quashed 
case will not lie against a magistrate 
without proof <»f wont <>f wnoMbh <>r 
probable cause and malice. Burney v. 
(iorham, 1 C. P. 358.

3. Case.}—One A. went before the de
fendants, two justices, and swore that
from circumstances mentioned he was 
afraid that the plaintiff would destroy 
his property; and ne therefore prayed that
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he might he bound over to keep the peace. 
Defendants thereupon, on plaintiff’s re
fusal to find sureties, committed him to 
gaol :—Held, that 16 Viet. c. 180 clearly 
applied, and therefore only a special 
action on the case could he maintained. 
Fullerton v. Switzer, 13 U. C. R. 575.

4. Causing Wrongful Arrest — Juris
diction — Malice.}—U. S. 5th Series, 
c. 101, s. 11, requires, in actions against 
magistrates for official acts coming within 
their jurisdiction, allegation and proof 
of malice and want of reasonable and 
probable cause. By ■. 12, where a magis
trate has acted without jurisdiction, such 
need not he shown. Plaintiff brought 
action against a magistrate for illegally 
causing his arrest on a distress for non
payment of rates assessed under the Public 
Instruction Act, 1805. The jury found 
that there was no malice :—Held, as the 
magistrate had general jurisdiction in 
relation to the matter malice must be 
shown, and that departure by him from 
the forms of procedure laid down by the 
Act did not constitute an excess of juris
diction, to bring the matter within the 
operation of s. 12 above. Also, before 
proceeding to enforce payment of rates, 
a magistrate is not bound to inquire into 
the validity of the assessment, in order to 
have jurisdiction. Parker v. Etter, 
33 N. 8. R. 52.

5. Collection of Fine and Costs — Pre
sumption of Proper Disposition — 
Duty, Where Conviction Quashed.]— 
Held, in an action against a justice of the 
peace to recover the sum of $15 paid to 
him as fine and costs, upon a conviction 
under a Territorial Ordinance, which 
was afterwards quashed, that it must 
be presumed, in the absence of evidence, 
that the moneys were property applied, 
i.e., the fine transmitted to the Attorney- 
General, and the costs paid over to the 
complainant, for whom they were received 
by the justice as agent. There is no duty 
imposed on the justice in such case to 
obtain a refund. The justice’s personal 
fees when retained by him are in effect 
paid to him by the complainant, against 
whom he had the right to retain them. 
Kauditrki v. Telford, 5 Terr. L. R. 48.

6. Committal Without Prior Distress.]—
Defendant, a justice of the peace, con
victed the plaintiff under O. S. U. C. c. 92, 
e. 18, of making a disturbance in a place 
of worship, and committed him to gaol

without first issuing a warrant of distress, 
whereupon the plaintiff brought trespass. 
It appeared at the trial that the plaintiff 
was well known to the defendant, and a 
hoy living with his parents, and having 
no property :—Held, that the action 
would not lie, for defendant was author
ized by C. 8. C. c. 1D3, s. 59, to commit 
in the first instance, that statute applying 
to this conviction, and the warrant was 
sufficient, as it followed the form given 
by the Act, which contains no recital of 
the ground for not first issuing a distress. 
Quiere, whether defendant would have 
been liable if he had not proved, as he 
did, the facts which justified him in dis
pensing with distress. Moffatt v. Barn
ard. 24 U. C. R. 498.

The warrant committed the plaintiff 
also for the charges of conveying him 
to gaol, but omitted to state the amount : 
— Held, following Dickson v. Crabb, 24 
U. < li. 494, that this would not make 
defendant a trespasser. In.

7. Commitment After Part Payment.]—
Where in trespass for false imprisonment, 
defendant justified under a warrant from 
the president and board of police at Co
bourg, under the Cobourg Police Act, for 
the non-performance of statute labour by 
the plaintiff, the justification was held 
bad because the plaintiff was imprisoned 
after part of the fine had been paid; and 
the warrant to imprison being for an abso
lute time, without any reference to the 
earlier payment of fine and costa. was 
illegal and void. Trioerson v. Board 
of Police of Cobourg, 6 O. 8. 405.

8. Commitment for Part of Sum Ad
judged.]—A commitment for part of the 
sum adjudged by the conviction to lie 
paid is not authorized by the Summary 
Convictions Act, and is illegal. The 
plaintiff was convicted under the Canada 
Temperance Act and was adjudged to pay 
a fine and costs, to be levied by distress 
if not paid forthwith, and in default of 
sufficient distress to be imprisoned, <fcc. :— 
He paid the costs but not the fine, and a 
distress warrant was issued against him. 
Nothing being made under the distress, 
a warrant of commitment wras issued 
under which he was imprisoned :—Held, 
reversing 17 O. R. 706, that the commit
ment was bad. Trigerson v. Board of 
Police of Cobourg, 6 O. S. 405, approved 
and followed. Sinden v. Brown, 17 
A. R. 173.



6og JUSTICE OF THE PEACE

9. Contempt — Power to Exclude 
from Court Room — Privileges ok 
Counsel — Review my Court ok Jus
tice’s Proceedings.]—A barrister and 
solicitor while acting as counsel for certain 
persons charged with n misdemeanour 
before a justice of the peace holding court 
under the Summary Convictions Act, was 
arrested by a constable by the order of 
the justice, without any formal adjudi
cation or warrant, excluded from the 
court room, and imprisoned for an alleged 
contempt and for disorderly conduct in 
court. In an action by the counsel against 
the justice and the constable for assault 
and false arrest and imprisonment :— 
Held, that the justice had no power sum
marily to punish for contempt in facie 
curiae, at any rate without a formal 
adjudication and a warrant setting out 
the contempt. Armour v. Boswell, 6 
o. S 168, 362, 160, followed. 2. Tint 
lie had the power to remove persons who, 
by disorderly conduct obstructed or inter
fered with the business of the court; 
but, upon the evidence, that the plaintiff 
was not guilty of such conduct, and had 
not exceeded his privilege as counsel for 
the accused, and the proper exercise of 
such privilege could not constitute an 
interruption of the proceedings so as to 
warrant his extrusion. If the justice hud 
issued his warrant for the commitment of 
the plaintiff and had stated in it sufficient 
grounds for his commitment, the court 
could not have reviewed the facts alleged 
therein ; but, there being no warrant, the 
justice was bound to establish such 
facts upon the trial as would justify 
his course Y ouïra v. Satlob, 23 
O. R. 513, 20 A. R.645. See Sub-Title
II 8 AN I I

10. Conviction Illegal on its Face.]— 
A magistrate, justifying under a conviction 
and warrant, must prove a conviction 
not illegal on its face, and a warrant of 
distress supported by it, and not on the 
face of it, illegal :—Held, therefore, that 
a conviction “for wilfully damaging, 
spoiling, and carrying away six bushels 
of apples of the said R’s.,” did not support 
a warrant which recited “that whereas 
judgment was given against E., of, Ac., 
in a suit, R. v. E., for a misdemeanour, 
in taking apples by force and violence 
off and from the premises of the said R., 
etc.; these are therefore to authorize, 
Ac.”; and also, that neither the con
viction nor the warrant stated an

offence for which such a conviction 
could take place. Eastman v. Reid, 
6 U. C. R. 611.

Conviction — Necessity to Quash.)— 
Held, that s. 4 of R. 8. O. 1877, c. 73, as 
amended by 41 Viet. c. 8 (().) prevents 
an action being brought for anything 
done under a conviction whether there 
was jurisdiction to make the conviction 
or not, so long as the conviction remains 
un<|iiashed and in force. Arhcott v. 
Lilley, 11 O. R. 285, 14 A. R. 283.

11. Costs — False Imprisonment.)— 
Where in an investigation of a charge 
under the Petty Trespass Act, 4 Win. IV. 
c. 4. liefore magistrates, the plaintiff was 
guilty of a contempt, for which the magis
trates convicted him, but without war
rant, and the plaintiff brought an action 
for false imprisonment against them and 
recovered :—Held, that the action did 
not arise in consequence of anything done 
by the magistrates under the Petty Tres
pass Act, and that therefore it was not 
necessary for the Judge, under s. 21 of

j that Act, to certify his approval of the 
verdict to entitle the plaintiff to his costs.

; Armour v. Boh well, 6 (). S. 450.
12. Costs.]—Held, that the facts of

I this case were such as to entitle defendant
! to the protection afforded by 4 A 5 Viet, 

c. 26; and that the privileges extended by 
that statute to justices, as regards ex
emption from costs, is not cancelled by 
the latter Act. 14 A 15 Viet. c. 54. Keel y 
v. Haile, Finlay v. Raile, 9 U. C. R. 666.

13. Costs.]—Two actions were brought 
against a justice for trespass and false 
imprisonment. On the 30th of August, 
1861, a verdict for tli<- plaintiff wm found 
in one case of £2. 10s., and in the other 
of Is. :—Held, that 14 A 15 Viet. c. 54, 
applied; and that the plaintiff was en
titled to his full costs in both suits. Keely 
v. Raile, Finlay v. Raile, 2 C. L.,Ch.

| 155.
14. Costs.]—Where a plaintiff was re

stricted to the recovery of only three 
cents damages, he was held not to be en
titled to any costs :—Held, also, that ss. 
18 A 19 of C. S. U. C. c. 126, taken to 
get her, must lie limited “to any such 
action” not provided for in s. 17 of the 
same Act :—Held, also, that no one can 
have costs taxed to him who did not 
incur costs. Haacke v. Adamson, 10 
L. J. 270.
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I ft. Costs. I—The provisions of H. S. (). 
1877, c. 7.'t. s. 4, protect a magistrate 
from an action for anything done under 
a conviction no long as the conviction 
remains in force; not where the conviction 
docs not jusitfy what ban heen done under 
it. The plaintiff being in custody on a 
warrant issued l»y the defendant L. on a 
conviction had before him under the 
Vagrant Act. applietl to he discharged 
under the 11 aliens Corpus Act, the nlaintilT 
electing to remain in custody at London, 
instead of attending before the Judge in 
Toronto, and on the 4th of February 
an order was made on that application , 
for her discharge, which order was duly | 
received by the gaoler on the titli. Mean
while, a fresh warrant had been issued 
by L. on the Ith and delivered to the 
gaoler, who by direction of county Crown 
Attorney, detaim-d her for two hours 
after the receipt of the order for her dis
charge, when another warrant was pre
pared, ami she was again arrested. In 
an action brought for such arrest anil 
imprisonment for two hours, the jury 
found the plaintiff was entitled to a ver
dict. but that she had not sustained 
any damage, which the Judge before 
whom the case was tried treated as a ver
dict for the defendants, but refused the 
justice his costs, (II (). It. 28ft). On 
appeal, the dismissal of the action was 
affirmed, but held, reversing II <>. It. 
2HA, that s. Iff. It S. O. 1877 c. 73, has 
not been repealed by any of the pro
visions of tlie Ontario Judicature Act ; 
and therefore the dismissal of the action 
should be with costs to the magistrate, 
as between solicitor and client. Arh- 
cott v. Lii.lky, 14 A. It. 283.

HI. Costs.I—In an action against jus
tices of the peace for false imprisonment 
dec., the divisions! court (10 O. R. 631,) 
ordered judgment to be entered for the 
plaintiff for $2ft, the damages assessisl by 
the jury, leaving the costs to be taxed ac
cording to such scale and with such rights 
as to set-off as the statute and rules of 
court might direct. Upon appeal from 
taxation :—Held, that the action being 
within the proper competence of the di
vision court (unless the defendant object 
ni thereto), the plaintiff should have 
costs only on the scale applicable to that 
court, and the defendants should have
their proper costs by way of deduction 
or set-off :—Held, also, iluit the effect 
of R. S. C). 1877 c. 73. s. Iff, read in con

nection with s. 12 of that Act, and with 
U. S. O. IK77 c. 43, s. 18. s.-s. ft, It. S. (). 
1877 c. 47, s. ft3, s.-s. 7, and It. 8. O. 
1877 c ftO, s. 347, is not to provide that 
the plaintiff should have costs on the 
superior court scale w hen his recovery is 
w ithin the jurisdiction of an inferior court. 
1 itkland v. Pitchkr, 11 P. It. 403.

17. Costs.)—The defendant served upon 
the convicting magistrates notice of 
motion by way of ap|>cul from an order 
of a Judge in chambers refusing a certiorari 
to remove a conviction under the Liquor 
License Act, returnable before a divisional 
court in Michaelmas sittings, but did not 
set the motion down for hearing before 
the sittings, or take any -1, * j » after sen big 
the notice of motion to bring it to a hear
ing during the sittings. The court or
dered the defendant to pay to the magis
trates their costs of appearing to shew 
cause against the motion. Heuina v. 
Armstrong, 13 P. R. 300

18. Costs — Security for.)—Where a 
person who holds a public office is made 
defendant in an action the pleadings 
must be looked at to determine whether 
he is sued in his capacity of a public 
officer, and so entitled to security for 
costs under s. 7 of the biw Courts Act, 
|8ff(i; and if the pleadings are of such a 
character that the ease cannot on them 
go to the jury against the defendant as 
a public officer, In* cannot claim the pro
tection of the statute, even where ho 
shews by affidavits that his sole connection 
with the matter alleged against him was 
in his public capacity. Pahkkh v. Maker, 
it P i; 346

Iff. Costs — Security for.)—Upon 
applications under 53 Viet. c. 23 ((>.), 
for security for costs in actions against 
justices of the peace the rule should not 
lie more, but nit her less, onerous than in 
ordinary applications for security where 
the plaintiff is out of the country. Sec
tion 2 of the Act provides that it is to be 
shewn that the plaintiff is not possessed 
of property sufficient to answer the 
costs of the action :—Held, that the court 
should be less exacting as to the character 
of the property, where the iierson is a 
bone fuie resident than in the ordinary 
ease of a stmnger who seeks to justify j upon property within the jurisdiction: 
the test is : is it such property as would 
lie forthcoming and available in execution?
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And where the pin in fill kid property, 
partly rtid and partly personal, to the 
value of |SUO over ami above del du, in
cumbrance», and exemption», security j 
for conta was not ordered. Bready v. 
Kohkhthon, 14 I*. It. 7.

•JO. Costs — Security for.)—An onler 
under A3 Viet. c. 23 (O.) for aeruritv for 
coat a in actions against a justice of the 
peace should not limit a time within which 
-r, uritj i' to lie given nor pnnide im 
dismissal of the action in default; the 
order should be simply "that the plaintilT 
do give security for the costs of the de
fendant i" lie incurred in tin- action" 
Thompron v. Williamson, Hi IV It. 3<IH.

21. Costs — Security for.}—In an 
action against a justice of the pence for 
false arrest and imprisonment, it ap|>eurcd 
that there was a valid warrant of commit
ment against the plaintiff in the county 
of <which was. in the absence of a 
nolice magistrate, indorsed by the de
fendant for execution in the city of T. 
and under which the plaintiff was there 
arrested. The plaintiff alleged that the 
arrest was illegal because the defendant's 
mandate was not actually indorsed upon 
the warrant, anil because the defendant's 
authority was not shewn on the face of 
his mandate. It appeared, however, 
that the defendant's mandate was |tasted 
or annexed to the warrant, and that tin- 
defendant in fact had authority though
ii was H"i wet out If waa admitted that 
the plaintiff was not possessed of property 
sufficient to answer costs :—Held, that 
the defendant was entitled to security 
for costs under 53 Viet. e. 23 ft).). Sovtii- 
wu’k v. Hare, 15 I*. It. 222.

22. Coats — Security for.)—An order 
under rule 1244 for security for costs in 
an action for a penalty may properly 
contain provisions limiting the time for 
giving security and for dismissal of the 
action, without further order, upon de 
fault; and such an order, not appealed 
against, is conclusive to all the parties 
as to all its terms. Thompson v. Wil
liamson. HI V. It. 3(W, distinguished. 
The action was brought again at iueticee 
of the |>ence, to recover a penalty for non
return of a conviction of the plaintiff, 
the error of the defendants being merely 
clerical, and one not prejudicing the 
plaintiff :—Held, not a ease in which the

indulgence of extending the time for 
giving security should be granted to the 
plaintiff. Ashcroft v. Tyson, 17 IV It.

23. Criminal Information — Noth k 
of.I—A magistrate is entitled to six days’ 
notice of a motion of a criminal infor
mation against him for a violation of his 
duty. The motion must be made in 
sufficient time to enable the party accused 
t<> answer the rame term III «.is \ \ 
IIvestis, James, X. S. K HU.

24. Damages.j—Held, that upon the
evidence given in this case a jury might 
assess several damages on each of the 
three counts, the two lirst being for 
assault and imprisonment on different 
days, and the third for malicious prose- 
eiifion. Appleton v. I.h-i-km. 20 1*.
138.

25 Damages.I—The warrant of a magis
trate to arrest. issued in the lirst instance, 
is only prima facie, not conclusive evi
dence of its contents; as, for instance, 
of an information on oath and in writing 
having been laid before him. Frikl v. 
Fkhiivmon, 15 (\ I*. 5H4.

211 Damages.I—The plaintiff produced 
a warrant issued for his arrest for not 
finding sureties to the peace in pursuance 
of an order to that effect recited in the 
warrant :—Held, that such warrant was 
prima facie evidence of the onler. Sear no 
x Audi eron 23 < P 152

27 Damages.I—Trespass against a 
magistrate for seining and selling plain
tiff's goods. At the trial evidence was 
given to shew that the plaintiff had been 
guilty of the offence, but such evidence 
was offered ami received only in miti
gation of damages. The provisions of 
Hi Viet. e. ISO, s. 12. which in such a case 
limit the damages to twopence, and de
prive the plaintiff of costs, were over
looked, and the plaintiff obtained a ver
dict for full damages :—Held, that there 
must be a new trial without costs. Held , 
also, that the section is not confined to 
actions in which the justices had juris
diction. Brush v. Hr her, 15 l\ (V It.

28. Damages.]—Action against a magis
trate for wrongful arrest and imprison
ment. upon a conviction for selling liquors
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without a license. The first count was 
in trespass, the second in case. At the 
trial the offence of which the plaintiff 
was convicted, was fully proved :—Held, 
that on either count the damages must he 
reduced to three cents, under ('. 8. U. C. 
<\ 126, s. 17. as plaintiff was proved 
“guilty of the offence of which he was 
convicted,” and this applies as well to 
trespass as to case. Haackk v. Adamson, 
14 C. P. 201

29. Damages.I—In an action against 
two justices for one act of imprisonment, 
charged in one count as a trespass, and 
in another as done maliciously, the jury 
found SHOO against one defendant, and 
$400 against the other :—Semble, that 
the damages could not lie thus severed :— 
Held, no ground for a new trial, as the 
finding might he treated as a verdict for 
$K(M) against one defendant, the other 
being let go free by plaintiff, tjmere 
as to the proper mode of entering 
judgment. One of the defendants having 
used insulting expressions to the plaintiff 
during the examination :—Held, no mis
direction to tell the jury that they were 
at liberty to give exemplary or vindictive 
damages; and that the verdict was not 
excessive. Ci.ihhold v. Mach ell, 25 
r.r. K. 80; 8. V. in appeal, 26 U.C’. It.422.

30. Defective Conviction — Prior Acts. 
—Where a justice of the peace has juris
diction to try a complaint, and there 
has been a regular information, but the 
conviction and warrant of commitment 
are defective, he is not liable in trespass 
for anything done prior to the conviction. 
Sewell v. Olive, 4 All., N. B. It. 394.

31. Defective Conviction — Prior Acts] 
—Where a justice of the peace has juris
diction to try a complaint, and there has 
been a regular information, but the con
viction and warrant of commitment are 
defective, he is not liable in trespass for 
anything done prior to the conviction. 
See Sewell v. Olive, 4 AH., N. B. 394.

32. Defective Information.)—Defendant 
as a justice, issued a warrant against 
the plaintiff, upon a complaint for de
taining the clot lies of one K. The plain
tiff, on being told by the constable that 
he hud the warrant, went alone to de
fendant, heard the evidence, was allowed 
to go away without giving bail, and re
turned the next day. when he was dis-

| charged :—Held, that no imprisonment 
was proved ; wad that tin- defendant, 
having jurisdiction over the subject matter 

j of the complaint, was not liable to tres- 
' pass, even if the information were in- 
I sufficient in point of form. Thorpe v. 

Oliver, 20 V. (\ It. 264.

33. Detention Pending Adjournment.]—
The plaintiff was brought before the de
fendant and another, a magistrate, on 

, the 2nd January, 1875, under a summons 
issued by defendant, on an information 
that he did. on, <fce.. “obtain by false 

; pretences from complainant the sum of 
j five dollars contrary to law," omitting 

the words “with intent to defraud,”
1 which by the statute is made part of the 
! offence—32 A 33 Viet. c. i. s. 93. (I).).

The prosecutor and another witness 
1 T., were examined, and their statements 

shewed that the plaintiff sold some wo <1 
I to the prosecutor on a certain lot. tell

ing him that some other persons had draw'll 
it out, but that it was his, and if there 
was any trouble about it lie would stand 
between the prosecutor and all danger; 
that the prosecutor paid him $5 on ac
count. and was afterwards prevented 
from drawing away the wood by one W., 
to whom T. swore it belonged; and that 
the plaintiff had offered to return the $5 

' which the prosecutor refused because the 
! plaintiff would allow' nothing for the use 
I of his team. W. was absent, and the 
I prosecutor asked for an adjournment, 

which was granted until the 5th. De- 
! fendant offered to take bail for plaintiff’s 
I appearance then, but the plaintiff refused 

to give it, saying. “Send me to goal." 
and defendant ordered the constable to 
take him into custody. The constable 
thereupon put him in the lockup, w'hich 
was not a proper place for the purpose, 
being very cold and uncomfortable, 
where he remained until the 5th. This 
constable, who acted as keeper of the 
lock-up, said that defendant knew that 
prisoners remanded were confined there. 
On the 5th W. appeared and was examined 
as a witness. The case was adjourned 
until the 7th, the plaintiff giving bail for 

! his appearance then; and on that day the 
1 magistrate, having in the meantime con

sulted the (’ounty Attorney, dismissed 
the charge. The plaintiff having sued 
defendant for malicious arrest and for 
false imprisonment :—Held, that there 
was no cause of action on either ground, 
and a non-suit was ordered ; for 1. The
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defendant had jurisdiction, for the in
formation might by intendment he read 
as charging the statutable offence; and 
if not, the plaintiff should have taken the 
objection before the magistrate, when the 
information might have been amended 
and re-sworn ; ami he was precluded from 
raising it m this action. 2. There was, 
upon the evidence, no want of reasonable 
and probable cause for what defendant 
had done; for though what the prosecutor 
complained of was a breach of contract 
and fhr subject of an action, It might 
also support a criminal charge, and the 
remand under the circumstances was 
authorized; and that there was no proof 
of malice :—Held, also, that the de
fendant could not be held liable for the 
plaintiff’s sufferings, caused by the con
dition ol the lock-up, i<>r he had remanded 
him only, giving no express directions to 
put him there. Crawford v. Beattie, 
30 U. C. K. 13.

34. Disallowed Legislation.!—Where an 
Act passed by the Provincial Legislature, 
was subsequently disallowed, but while 
in force the plaintiff had been convicted 
under it by defendants, and a warrant 
was properly issued by defendants for 
his arrest and imprisonment, which, 
however, was not executed until after 
the disallowance of the Act was published 
in the Gasette :—Held, that as the con
viction and warrant were legal, the de
fendants could not be considered as tres
passers. Clapp v. Lawrahon, 0 O. S. 310.

35. Excessive Penalty.]—The warrant 
of commitment directed the plaintiff to 
be kept at hard labour. \\ hich the 1 em 
pernnee Act, under which the conviction 
took place, does not authorize. The 
turnkey swore that the plaintiff “did no 
hard work in gaol” :—Held, not sufficient 
to negative that he was put to some 
compulsory work, so as to firing defend
ant within s. 17 of ('. S. U. (’. c. 126, which 
requires it to lie proved that defendant 
had undergone no greater punishment 
than that assigned by law to the offence 
of which he was convicted. Graham v. 
McArthur, 25 U. C. It 478.

36. Failure to Return Conviction.]— 
The law as to the return of convictions is 
unchanged since I A 6 \ let c 12 and ■ 
conviction made by an alderman in a 
city must therefore still be returned to

the next ensuing general quarter sessions 
for the county, and not to the recorder's 
court for such city. Kbbnahan q. t. v. 

i Eoleson, 22 U. ('. It. 626.

37. Failure to Return Conviction.]— 
Held, in an action for not returning the 
conviction, no objection in arrest of judg
ment that the declaration shewed no law' 
under which defendant could convict 
for the offence mentioned or that it charged 
him with nut making :i return --i the con
viction and of the receipt and application 
of the moneys received under it, when 
if he had not received the money he would 
have only to return the conviction. Ik.

38. Failure to Return Conviction.]— 
This action was similar to a former case 
and was tried on the same day, being 
brought against M., one of the justices, 
who was the principal witness for the 
defence in the former case. The defendant 
offered as evidence the record of that 
action with the verdict indorsed thereon, 
the object being to shew the return of the 
conviction by himself, and so indirectly 
to make him a witness in his own behall 
—Held, that the penalty not being a joint 
one but several, each justice being in
dividually liable, such evidence was im
material :—Held, also, that the trans
mission of the conviction itself is not 
sufficient, without a return thereof. 
McLennan q. t. v. McIntyre, 12 C. P.540.

39. Failure to Return Conviction.]—
C. 8. U. (’. c. 124, requires justices, under 
a penalty, to return convictions made by 
them to the next ensuing general quarter 
sessions 29 A 30 Viet. c. 50 provides that 
it shall not be necessary to make such 

| return until the quarter sessions to which 
! the party complaining can appeal. 32 

\ict <■. «i (the law Reform Act ->i 1868)
enacts that, the sessions shall be held 
only twice a year, and that such returns 
shall be made to the clerk of the peace, 
Quarterly, on or before tin- second Tues
day in Mardi, June, September, and De
cember, in each year, and shall embrace 

i all convictions not embraced in some 
irevious return. This Act came into 
orceon the 1st February, I860, and makes 

ii" mention <>i 29 A Vlet c 80 Tlx* 
plaintiff in his declaration charged de
fendant with not returning convictions 
made in December. 1868, and January, 
1869, to the clerk of the peace before the 

| second Tuesday in March following :— 
Held, insufficient, for when the convictions
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were made it was defendant’s duty to 
return them to the quarter sessions, which 
for all that appeared he might have done; 
and it should have been averred that he 
did not so return them before the 1st 
February, 1869, or after that day to the 
clerk of the peace. Quiere, as to the effect 
of the last Act upon 29 & 30 Viet. c. 50. 
Ollard q. t. v. Owens, 29 U. C. It. 515.

40. Failure to Return Conviction.]—
A conviction of two or more justices being 
appealed from did not relieve them from 
making an immediate return under 4 A 5 
Viet. c. 12. Murphy q. t. v. Harvey, 
9 C. P. 528.

41 Failure to Return Conviction.]— 
An order for the payment of money under 
the Master and Servant Act, is not a con
viction which it is necessary to return to 
the sessions. Hamney y. t. v. Jones, 
21 U. C. It. 270.

42. Failure to Return Conviction.]—
A conviction was had before defendant 
and M., another justice, on the 21st Sep
tember. M proved :< return, \\ n h
the conviction itself, made by him for 
himself, and on behalf of defendant, on 
the 6th December. 1801, and signed by 
him in defendant's name, as well as for 
himself, the defendant having authorized 
and requested him to sign it. The Judge 
left it to the jury whether the return was 
“immediate,” as required by the statute, 
telling them that the word should be con
strued to mean within a reasonable time; 
and they found for the defendant :—Held.l. 
That the fact was properly left to the jury, 
and their decision upon a matter of fact 
in a penal action was final. 2. That al
though the statute requires the return 
to be made by the convicting justices 
under their hands, yet it was sufficient, 
tjuicre, whether the return came within 
the term “immediate” under the statute. 
McLellan q. t. v. Brown, 12 C. P. 542.

43. Failure to Return Conviction.}— 
Defendant committed and fined the plain
tiff for carrying away some conhvood. 
After notice of appeal the prosecutor, 
finding that the conviction was improper, 
went to the defendant, who drew for him 
a notice of discontinuance, which was 
served on the person acting as attorney 
for the plaintiff, before the meeting of 
the next quarter sessions. The defendant 
sent a general return to that court, in

cluding this and another conviction, but 
nm his pen through the entry of the con
viction leaving the writing, however, 
quite legible, and wrote at toe m.i of it, 
“This case withdrawn by the plaintiff” :— 
Held, a sufficient return, within 4 A 5 
Viet. e. 12. Ball q. t. v. Fraser, 18 
V. It. 100.

44. Failure to Return Conviction.]—
Where to acquit an action, for not re
turning a conviction, defendant pleading 
another action for the same cause, it is 
sufficient t<> prevent that suit from being 
a bar to shew that it was not brought to 
recover the penalty, but to prevent de
fendant from being obliged to pay it to 
others; and it is not essential to shew 
collusion l>etween the defendant and the 
ilaintiff in such action :—Held, the court 
>eing left to draw inferences as a jury, 

that the evidence in this case supported 
a replication that the first action was com
menced by fraud and covin. Kelly 
q. t. v. Cowan, 18 U. C. R. 104.

45. Failure to Return Conviction.]— 
Quirre, whether 4 Hen. VII. c. 20 applies 
except when judgment has been recovered 
in the suit pleaded. The fact of defendant 
having appealed, and the fine thereof 
not having been collected, forms no 
excuse for not returning the conviction; 
but, semble, that if under such circum
stances the justice returns the conviction 
only, without the return prescribed by 
the Act, he will not be liable. In.

46. Failure to Return Conviction.]—
Held, that justices of the peace must now 
return all convictions made by them to 
the clerk of the peace, on or before the 
second Tuesday in March, June, Septem- 

I her, and December, respectively, following 
the date of conviction. The several 

I statutes on the subject referred to. Cor- 
i hant 9. t. v. Taylor, 23 C. 1*. 607.

47. Failure to Return Conviction.]— 
Held, that the neglect of a justice of the 
peace to return convictions made by him 
as prescribed, renders him liable under 
32 k 33 Viet. c. 31 (D,). as well as under

1 C. 8. U. C. c. 124, to a separate penalty 
I for each conviction not returned, and not 
; merely to one penalty for not making 

a general return of such convictions. The 
! various statutes on the subject reviewed. 

Darraoh q. t. v. Paterson, 25 C. P. 529.
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48. Failure to Return Conviction.]— 
Hi. sff*l ..1 R B O 1877 c 76, 1 l, 

is to require justices of the peace, where 
more than one take part in a conviction, 
to make an immediate return thereof to 
the clerk of the peace. Where, therefore, 
to a declaration alleging a conviction l»y 
the defendants, two justices of the peace, 
and their failure to make an immediate 
return thereof as required, the defendants 
pleaded that before action they duly 
made the return of the said conviction, 
required by law to be made by them :— 
Held, that the plea was bad, for that the 
return therein set up was not a compliance 
with the statute. Atwood q. t. v. Ros
ser, 30 C. P. 628.

40. Failure to Return Conviction.]—
In :m action against two justices of the 
peace to recover a penalty for not making 
an immediate return of a conviction under 
1: 8 <> IC c 76 :—Held, that it a 
question for the jury whether, under the 
circumstances of any particular case, the 
return made is immediate, and that in a 
qui tain action the jury’s finding for the 
defendant should not be disturbed. In 
this ease the conviction was made on the 
31st August, and the magistrates withheld 
the return until the 15th September, 
expecting to receive a fine every day, and 
intending to return it with the conviction. 
The jury having been directed to find 
whether this was not “reasonably im
mediate" returned a verdict for the de
fendants. which was upheld. Longeway 
v. q. t. A vison, 8 0. R. 357.

50 Failure to Return Conviction.]—
A police magistrate, acting ex-officio as 
justice of the peace, is not subject to the 
provisions of s. 1 of R. S. (). 1887 c. 76. 
and need not make a return as therein 
required to the clerk of the peace. See- 
tion r. 1 >i 1; s. < ». iss7 c. 77. exempts 
him from this duty whether he is acting 
as police magistrate or ex-officio as jus
tice of the peace. Hunt v. Shaver, 22 
A. R. 202.

51. Failure to Return Conviction.]— 
Held, no object ion to the declaration that 
the plaintiff sued f<>r the receiver general 
and not for Her Majesty, in as much as 
suing for a penalty for the receiver gen
eral . for the public uses of the Province, 
is in fact suing for the Queen. Resides, 
C. 9. U. C. c. 124 authorizes party to 1 
sue qui tarn for the receiver-general.

Held, also, that the defendant having 
actually convicted and imposed a fine, 
could not object that the declaration did 
not shew that he had jurisdiction to con- 
vict. Baolby w 1. x Curtis, 15( P 366.

52. Failure to Return Conviction.)—
A plaintiff suing a justice under C. S. U. C. 
c. 124, s. 2, for the penalty of $80 for not 
returning a conviction, is entitled to full 
costs without a certificate. Stinson q. t. 
v. (iuEHH, 1 (’. L. J. Iff. See Brush q. t. 
x 1 . \nr, 16 < ' P. 11.’».

53. Failure to Return Conviction.)—
Held, that a penal action for not returning 
a conviction, is founded on tort, and for 
that reason cannot be brought in a division 
court. <'"M-w 1 <) 1. \ Taylor, id
C. L. J. 320.

54. Failure to Return Conviction.]—
Returns of convictions and fines for crim
inal offences being governed by 32 A 33 
Vict. c. 31, s. 76 (l).). and not by the Law 
Reform Act of 1868. are only required 
to be made semi-annually to the general 
sessions of the peace. Clemens q. t. 
v. Bemek, 7 C. L. J. 126.

55. Failure to Return Conviction.]—
Declaration, that defendant and W. C., 
then being two justices of the peace for, 
Ac., on the 30th December, 1872, con
victed the plaintiff and J. and I). of an 
offence of which they stood charged by 
E. ('., and adjudged each of them for the 
said offence to pay $1, to be paid and 
applied according to law, and costs; and 
thereupon it became the duty of defendant 
and W. (’. as such justices, to make a 
joint return in writing of the said con
viction, to the clerk of the peace for, Ac., 
on or before the 2nd Tuesday in March, 
1873, according to the form of the sta
tute in such case made and provided, 
yet they did not, nor did either of them, 
ms by tne said statute in that behall re
quired, make any return of the said con
viction to the said clerk of the peace on, 
etc., “contrary t" tin- mid statute.” 
whereby and "by force of the statute in 
that behalf" the defendant forfeited $80, 
and an action has accrued to the plaintiff, 
who sues for the same "under the said 
statute," to demand and have from the 
defendant the sum of $80 :—Held, on 
demurrer, declaration bad; for it should 
have alleged defendant’s neglect to have 
been contrary to the statutes, not merely
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the statute, there being two statutes upon 
the subject, each requiring a different 
return. Held, also, that the plaintiff 
might sue for himself alone, and need not 
sue qui tain. Held, also, that an action 
would lie against each magistrate for the 
penalty, for though in form in debt, the 
action was in fact ex delicto. Quære, 
there being now some offences under the 
jurisdiction of the Dominion and some 
under that <>i Ontario, and a different 
return required and a different penalty 
imposed, as regards each class, whether 
the declaration should not state the na
ture of the offence, and that it was within 
the magistrate's jurisdiction, though for
merly this was not requisite. Drake 
q. t. v. Preston, 34 U. U. It. 257.

50. Failure to Return Conviction.]— 
Declaration, that on, Ac., an information 
on oath was laid before M., J. P., against 
T. J., for having within six months sold 
spirituous liquors to persons therein 
named, contrary to the statutes : that 
said M. summoned the said J., who ap
peared before the said M., defendant, and 
other named justices, and that said jus
tices, having jurisdiction in the premises, 
convicted him of said offence, whereupon 
it became their duty to return such con
viction to the tln n next ensuing general 
quarter sessions of the peace in and for, 
Ac., yet defendant did not make such 
return :—Held, that proof of an offence 
against a by-law of the municipality, 
and a conviction under such by-law, were 
not sufficient proof of the declaration. 
SPILLANl V. Hi ILTON, 1 < 1. I’. 286.

57. Failure to Return Conviction.]—
Justices before whom a conviction is 
made, are not jointly liable, under 4 & 5 
Viet. <■. 12, for not returning the same. 
A declaration charging that the return 
was not made to the next ensuing quarter 
aeasions, i> bad; the statute requiring a 
return to the next ensuing general quar
ter sessions. Metcalf q. t. v. Reeve, 
9 U. C. R. 263.

58. Failure to Return Conviction.]— 
Held, that a justice is liable, under the 
statute, to a separate penalty of 20 pounds 
sterling for each conviction of which a 
return is not properly made to the quarter 
sessions; and that an action for the pen
alty would lie, on proof of the conviction 
and fine imposed, although no record 
thereof had been made by tin- justice 
Donooh q. t. v. Lonoworth, 8 C. r. 437.

59. Failure to Return Conviction.}— 
The defendants with two other justices, 
convicted one 1). 8. of having refused to 
serve as returning officer at an election, 
and fined him $20. It was afterwards 
discovered that this was not the first 
election for the ward, and therefore that 
t he con vict ion wa sill égal. The con vict ion 
was not returned to the next quarter 
sessions; and thereupon, though after 
the return made, this action was brought 
for the penalty awarded by 4 A 5 Vict. c. 
12 :—Held, on motion for a non-suit, 
that the illegality of the conviction was 
no defence; but that if on that account 
the fine had not been levied, a return 
should have been made explaining the 
circumstances. Quirre, whether the de
claration would have been bad on motion 
in arrest of judgment for charging the 
offence to be that the defendant did not 
make return to the next ensuing court 
of general quarter sessions, instead of an 
immediate return as the statute requires. 
Quirre, also, whether the court, if promptly 
applied to. would have stayed the pro- 

: ceedings the action being brought after 
; the defendant had returned the convic

tion. O’Reilly q. t. v. Allan, 11 U. ('. 
R. 411.

(it). False Arrest — Liability There
for.]—The judicial character of the act 
of a magistrate in issuing a capias, regu
lar in form, but based on an affidavit im
peached as insufficient under R. S. 5th 
Series, c. 102, s. 5. will protect all who 
have acted under it in securing the ar- 

! rest—even one who after issue, has inter
fered to describe and point out the person 
to be arrested. It is not so if the capias 
be irregular in form, and not merely void
able but void. Orwitz v. McKay, 31 
X. 8. R. 243.

01. False Arrest. — Notice — R. 8. 
c. 101, h. lit.]—An action against a magis
trate for a false arrest, was dismissed for 
want of notice given, as required by R. 8. 
5th 8eries, c. 101, s. 19. On appeal the 
court was equally divided as to the ne
cessity for notice :—Held, per Henry, J., 
(Graham, E. J., concurring), dismissing 
appeal, that a magistrate Is entitled to
notice of action under the sect ion .wherever 
he has acted in good faith, and not merely 
colorablv in the execution of his office, no 
matter how' great the error of law into 
which he may have fallen. Per Ritchie. 
J., (McDonald, C. J., concurring), that
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though such wan the sense of the older 
cases, now, if a magistrate acts entirely 
without jurisdiction, he is not entitled 
to notice. Semble, also, the fact that he 
was misled by a barrister is not a miti
gation of his error. Mott v. Milne, 31 
N. 8. H. 372.

62. Falsity of Charge.)—The falsity 
of a charge cannot give a cause of action 
against a magistrate \\ lm acts upon the 
assumption and belief of its truth; and 
an allegation that he acted without any 
just cause upon a false charge but not 
charging mal ice, means only that the 
charge Being false he had no iust cause. 
Sprung v. Anderson, 23 ('. 1‘. 152.

63. False Imprisonment — Fine and 
Imprisonment in Alternative.}—Plain
tiff was charged before the stipendiary ' 
magistrate for the city of Halifax with 1 
lewd conduct and keeping a room or I 
house of prostitution, and was fined $5, j 
and, in the event of non-payment, or
dered to be imprisoned two months. 
There was evidence that the magistrate 
ordered him into custody, where he re- I 
muined until the fine was paid, but this 1 
was not put to the jury :—Held, per 
McDonald ('. .1., and McDonald, J., 
that the magistrate was not liable to an 
action for false imprisonment. Per Rigby 
and Smith, JJ., that the conviction in the 
alternative as bad, and the imprison
ment thereunder unlawful. Makter v. 
Pryor, 4 R. & <!., N S. R. 498.

64. False Imprisonment — Commix
ing Clerk of Peace for Refusing to 
Produce Records.}—A clerk of the peace 
is not bound to produce the records of 
the sessions in his possession as such 
clerk, in compliance with a subpoena 
duces tecum, and where a clerk of the 
peace was imprisoned for refusing to 
produce such records when so required, 
it was held, that the justice was liable 
to an action for false imprisonment. It 
was proper for the plaintiff, on the trial 
of the action, to show that while he was 
imprisoned, he had been requested to 
perform certain judicial duties as Judge 
of Probates, and Imd been prevented 
from complying with such request by 
reason of his imprisonment. Wetmore 
v. Harding, 2 P. & B. N. B. R. 338.

65. False Imprisonment — Evidence — 
Innocence of Plaintiff]—By C. 8. 
N. B. c. 1)0, s. 11, it is enacted that,

I “where the plaintiff shall be entitled to 
recover in any action against a justice, 
he shall not have a verdict for any dam
ages beyond two cents or any costs of 
-mu. it it shall be proved that lie wi- 
guilty of the offence of which he was 
convicted,” etc. In an action for false 
imprisonment brought against a magis
trate, who without jurisdiction had com
mitted to prison the plaintiff for making 
default in payment of a fine imposed 
upon him for selling liquor without a 
license, evidence was offered and ad
mitted in proof of the plaintiff's inno
cence of the charge :—Held, that the 
evidence was properly received, and that 
the plaintiff, in order to prove his inno
cence, was not confined to such evidence 
as had been given before the magistrate 
on the trial of the information. La belle 
v. McMillan, 34 S. B. R. 488.

66. General Charge.}—When magis
trates commit a person upon a general 
charge of felony given upon oath, they 
will not be liable to an action of trespass, 
although the facts sworn to in order to 
substantiate that charge may not in 
mint of law support it. Gardner v. 
Iurwell, Tay. O. R. 189.

67. Habeas Corpus Act — Second War
rant.)—The defendant L.. a magistrate, 
had convicted the plaintiff for being the

! keeper of a bawdy house, and sentenced 
I her to six months imprisonment. Plain

tiff after undergoing two days’ imprison
ment. was released on bail, pending an 

, appeal to the sessions. The appeal was 
dismissed and plaintiff subsequently ar- 

1 rested upon a warrant issued by the de- 
| fendant L. under advice of defendant H., 

the county Crown Attorney. Upon re
turn of habeas corpus she was discharged 

I from custody under the latter warrant,
I upon the ground that it did not take into 

account the two days’ imprisonment she 
hud suffered prior to her appeal. There- 

i upon she was detained under a third 
warrant on which nothing turned, and 
she was again arrested under a fourth 

! warrant issued by defendant L. upon the 
original conviction. In an action brought 
by the plaintiff for the penalty of $500 
awarded by s. 6 of the Habeas Corpus 

! Act, 31 Car. II. c. 2 :—Held, that s. 6 
I of the Habeas Corpus Act, 31 Car. II. c. 

2, has no application to a case in which 
the prisoner is confined upon a warrant, 
in execution. Held, also, that the warrant
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in execution, issued l»y the convicting 
justice upon the discharge of the prisoner 
from custody for defects in the former 
warrant, was tin* legal order and process 
of the court having jurisdiction in the 
cause. Semble, that the warrant issued 
after the dismissal of the appeal by the 
sessions, which followed the original 
conviction in directing imprisonment 
for six months, without making allow
ance for the two days’ imprisonment 
already suffered, was not open to ob
jection. Akhcott v. Lille y , 11 O. It. 
158, 14 A R. 907.

68. Illegal Arrest — Warrant of Com
mitment — Ministerial Act — Ex
cessive Punishment.I—The defendant, 
a stipendiary magistrate, made a con
viction against the plaintiff under the 
Canada Temperance Act, which was 
admittedly good. When lie issued the 
warrant, he departed from the conviction 
and directed imprisonment with hard 
labour. The plaintiff was discharged 
on habeas corpus proceedings, and brought 
this action for damages for illegal arrest : 
—Held, that the magistrate was liable. 
If the issue of the warrant were a judicial 
act, the plaintiff would fail, as no malice 
was proved. The issuing of the warrant 
was, however, a ministerial act. Banister 
v. Wakeman, 15 L. H. A. 201, Briggs v. 
Wnrdcll, 10 Mass. 856, Noxon v. Hill, 
2 Allen 215, referred to. The case was 
distinguishable from Mott v. Milne. 31 
N. S. It. 372, because the latter case pro
ceeded on the assumption that the issuing 
of a warrant to arrest for an indictable 
offence by a magistrate upon an infor
mation had before him was a judicial 
act. The defendant was not entitled 
to the protection of It. S. N. 8. 1000 c. 40, 
s. 10, because the plaintiff was undergoing 
a greater punishment than the law as
signed for the offence. Melvin \. Mi 
Gillivray, 24 Occ. N. 142, 237.

60. Imprisonment Without Option of 
Payment.]—Under the Summary Punish
ment Act magistrates cannot issue their 
warrant to imprison absolutely for so 
many days, but only to imprison for so 
many days unless the fine and costs he 
sooner paid. Ferguson v. Adams, 5 
V. C. R. 104.

70. Indorsement of Warrant.) — The
warrant was issued in the united counties 
of Northumberland and Durham, and

was indorsed by a magistrate in the 
county of Peterborough, "This is to certify 
that I have indorsed this warrant, to be 
executed in the county of Peterborough,” 
but there was no proof of the handwriting 
of the justice who issued the warrant or 
recital of such proof as required by 32 & 
33 Viet. c. 30, s. 23, (U.), sch. K :—Held, 
that the warrant was defective, and the 
arrest illegal, for which the defendant 
was liable in trespass. Reid v. Mayiike, 
31 C P. 384.

71. Jurisdiction Over the Individual the 
Test.)—The plaintiff was arrested upon 
a warrant issued by defendant, a magis
trate, and brought before him. Defend
ant examined the plaintiff, but took no 
evidence, said he could not bail, and com
mitted the plaintiff to gaol, on a warrant 
reciting that he was charged before him 
to give evidence :—Held, that defendant 
was liable in trespass; for assuming that 
the plaintiff was properly brought before 
him, yet the commitment without ap
pearance of the prosecutor, or examin
ation of any witness, or of the plaintiff 
according to the statute, or any legal 
confession, was an act either wholly with
out or in excess of jurisdiction, and there* 
fore 1 it bin the second clause of C 8 U C 
c. 126. That section la t«« be confined 
to cases in which the act by which the 
plaintiff is injured is an act in excess of 
jurisdiction; but the magistrate's i>n> 
lection depends not on jurisdiction over 
the subject matter, but over the indi
vidual arrested. Connors v. Darling, 
23 U. C. R. 541.

72. Magistrate Acting Outside His Terri
tory.)—In an action for causing the de
fendant to be charged before a magis
trate with misdemeanour, on which the 
magistrate issued his warrant and plain- 
1 in was arrested, 11 appeared that the 
offence was alleged to nave been com
mitted by the plaintiff in the county of 
Middlesex, but the charge was made and 
the warrant issued in the city of London, 
by a justice of the peace for the county 
only, not for the city :—Held, that as 
the magistrate, acting out of his juris
diction, hail no authority whatever, the 
action was misconceived; that it was as if 
defendant had himself directed the arrest ; 
and that trespass, therefore, not case, 
wras the proper remedy. Hunt v. Mc
Arthur, 24 U. C. R. 254.
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73. Magistrate Convicting After Warn
ing.)—A magistrate having entertained 
a case under the Master and Servant Act, 
(Sic c. 76. m amended by 39 Viet 
c. 33, (1).), and convicted the pluintiff 
notwithstanding more than a month had 
elapsed since the termination of the en
gagement, and although he was told that 
he had no jurisdiction, and was shewn 
a professional opinion to that effect and 
referred to the statute :—Held, that the 
jury were warranted in finding that he 
did not bona fide believe that he was 
acting in the execution of his duty in a 
matter within his jurisdiction; and that 
In- w:i' therefore not entitled t" nof
of action. Cummins v. Moohk, 37 U. C.
R. 130.

74. Magistrate Convicting Complainant 
for Not Testifying.)—The plaintiff had 
laid information before the defendant, 
a magistrate, against G., for an assault, 
but afterwards decided not to proceed 
further. Defendant issued a summons 
addressed to her, reciting the information, 
and requiring her presence on a day 
named, then and there to testify, Ac., 
but she said she did not wish to go on: 
and on the same «lay she was arreste<l 
under a warrant issued by defendant 
which recited that 'In- had refused to 
appear before him, an«l commande*! 
her arrest “to answer t" the charge, and 
to l>e further dealt with acconling to law.” 1 
She was brought before defendant but 
refused f" go on with the charge, and a 
friend paid the costs for her, when she 
was discharged. These procee<lings were 
taken, the defemlant said in order to get 
the constable's fees :—Held, that de
fendant was liable in trespass, for the 
plaintiff was not bound to proceed with 
the charge, and defendant mu! no right 
to issue the summons under s. 1(1 of 32 A 
33 Viet. c. 31, or the warrant under s. 17. 
Cross v. Wilcox, 39 V. C. R. 1N7.

7Ô Magistrate Directing Sale of Stolen 
Cattle.)—Cattle supposed to have been 
stolen are taken by A., a constable, to It., 
an inn-keeper, to take care of. After 
some time It., wishing to he paid for the | 
keep, applies to C., a magistrate, who hail 
nothing to do with the «iriginai caption, 
for directions. C. tells him to sell the 
rattle and satisfy his claim, which B. 
does. The owner of the cattle sues C. 
in trespass :—Held, that trox'er, and not 
trespass, should have been the action.

Semble, that under the circumstances B., 
the inn-kee|>er, would not !>e liable to the 
owner in trespass Marsh \ Boulton,
4 V. C. It 364

7ti. Malicious Prosecution.)—The de
fendant lai«l an information charging that 
the plaintiff "came to my house and sold 
me a promissory note for tin- amount of 
ninety dollars, purporting to be nuule 
by J. M. in favour of T. A . ami I find out 
the said note to lie a forgery." Cpon 
this a warrant was issued reciting the 
offence in the same words, anil tin* plain
tiff was under it apprehemled ami brought 
before the justice of the peace who issued 
it, ami by him committed for trial by a 
warrant reciting the offence in like terms. 
The plaintiff was tried for forging ami 
uttering the note, and was ucquitt*sl :— 
Held, that tin- information sufficiently 
imported that tin- plaintiff had uttered 
the forged note, knowing it to be forge*!, 
to give the magistrate jurisdiction, ami 
therefore tin- warrant was mil void, ami 
an action of trespass was not maintainable 
against tin- defend ml even ii|x»n evidence 
of his interference with his arrest. Semble, 
that if the offence was not sufficiently 
laid in tin- information to give the magis
trate jurisdiction, and the warrant were 
void, an action for malicious prosecution 
would nevertheless lie. Anokhhon v. 
Wilson, 25 O. It. 91.

77 Malicious Prosecution — Know- 
i.f.dur Accji'irkd ah Jvhtick or thk 
Pkace.I—Action for malicious prosecu
tion. IMendunt was a justice of the 
peace, and as such ac«|uired his knowledge 
of the circumstances on which he pre- 
fern-d the charge against defemlant :— 
Held, clearly no ground for re«|uiring that 
express malice should be proved against 
him. Orh v. Spooner, 19 V. (’. It. 154.

78. Necessity for Quashing Conviction.) 
—Hie plaintiff having keen arrested, 
conxicted, ami imprisoned for having 
liquors for side near public works, writs 
of halteas corpus and certiorari were 
issued ami on the return thereof he was 
discharged. Vnder a writ of certiorari 
directed to defendant*, the convicting 
magistrates, the conviction, which was 
not under seal, was returned by defend
ant's solicitor to whom all the papers 
had been delixered by defendants, ami 
who in his affidavit accompanying the 
return had sworn that the conviction re-
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turned was the one nuide l>y defendants : 
—Held, in an action against the magis
trates, that not being under seal it was 
not necessary that the conviction should 
have been quashed before action brought. 
Haacke v. Adamson, 14 ('. 1*. 201, and 
McDonald v. Stuckey. 31 U. C. H. 577, 
followed. Held, also, that the return 
being made to a writ of certiorari directed 
to defendants, and not referring to the 
certiorari directed the gaoler under the 
habeas corpus, and in face of the solicitor's 
affidavit, a proj>erly sealed conviction, 
which, however was not produced at 
the trial, could not be received. Bond 
V. Conmbr, lft O. It. 716, 16 A. it. :m.

7'.». Necessity for Quashing Conviction.| 
—The plaintiff, who resided in the county 
of 11., was convicted before defendant <J., 
a police magistrate for the county <>t B., 
for giving intoxicating liquor to an Indian 
and fined, with committal to the county 
gaol of B. 011 non-payment of the fine. 
The fine not having been paid, <». issued 
a warrant of commitment, directed to all 
the peace officers of B., to arrest plaintiff, 
and prepared a form of indorsement to be 
signed by a justice of the peace of 11., 
authorizing the defendant V, a constable, 
to arrest plaintiff in II. (i. handed the 
warrant to N. telling him plaintiff lived 
in H. and he would have to get the war
rant indorsed. N. took it to It., a justice 
of the peace for 11., who signed the in
dorsement, and plaintiff was arrested by 
N. and taken first before G. in B. to see 
if he would accept a note in payment, 
and then to the county gaol of B The 
plaintiff was afterwards discharged on 
habeas corpus, but the conviction was 
not quashed :—Held, that the action 
was maintainable against the defendants 
G. and It.; that there was no power 
enabling It. to indorse the warrant, and 
that he was guilty of trespass in so doing; 
and that < 1. was liable as a joint trespasser, 
for by his interference he was responsible 
not only for the arrest, but for the sub
sequent detention in the gaol of B.; and 
that it was not necessary to quash the 
conviction before action brought, as the 
arrest in the county of H. was not any
thing done under a conviction or order 
within s. 4 of B. 8. <>. 1H87 c. 73. At 
the trial the jury found that the plaintiff 
had sustained no damage as against R. 
and they assessed the damages solely 
against G. Judgment was thereupon en
tered as against G., and the action dis-

j missed as to It. :—Held, that the finding 
! of the jury as to the d images, was in law 

permissible; but had K. been held liable 
! as plaintiff at most could only have had 
I a new trial, or elect to retain his judg- 
' ment as against G. alone, the court would 
! not interfere with the finding. Quiere,
! whether the constable N. was protected 

under 24 Geo. II. c. 24. Jones v. Grace 
17 U. It. 681.

80. Oral Order for Arrest.j—When a 
1 magistrate allows a prisoner to depart

without examining into the charges 
against him, with a direction to appear 

! next morning at the police office; and in 
the meantime, on the ground that he was 

1 assaulted by the prisoner when in custody 
before him, gives an oral order to a con 

! stable to apprehend him, and take him 
to the station house or gaol, such imprison
ment is illegal, and the magistrate cannot 
justify the arrest. Vo WELL v. William
son, I V. (\ It. 154.

81. Overcharged—A magistrate acting 
under 32 A 33 Viet. c. 20, s. 37 (1>), 
convicted four persons for creating a 
disturbance and imposed upon each a 
fine of $ft but instead of severing the 
costs which he had charged, imposed the 
full amount thereof against each defend 
ant. and received it from each :—Held 
that under the circumstances, more fully 
set out in the report of the case, the over
charge must be deemed to have been wil
fully made, so as to render the defendant 
liable to the penalty imposed in such 
caws by U 8. O fs77 <■. 77, a. 1 Par 
SONS QUI TAM V. CRABBE, 31 C. V. 151.

82. Paying Over Money.|—A justice of 
the peace, to whom money is paid on a 
judgment recovered before him, is bound 
t.. pay it over i<> tin- plaintiff m tin- suit 
and if he does so. and the judgment is 
afterwards reversed on appeal, he is not 
liable to repay the defendant, though lie 
promised to retain the money till the 
appeal was decided. Wilson v. Boyd, 
2 All. N. B. k. 537.

Qutvre, whether a justice is entitled 
to a notice of action for money had and 
received in such a case.

83. Protection — Irregularity in 
Proceedings.)—Plaintiff, having been 
convicted before defendants, two justices 
of the peace, of selling spirituous liquors 
without a license, was fined a certain sum
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to l>c levied l»y ?V ♦ress, and if not paid 
within a limit d line, plaintiff to he ini- 
irisoned. At d,e expiration of the time 
imited for payment, defendants issued 

a warrant of commitment, without pre
vious leeus ot distress warrant —Held, 
in an action for false imprisonment, 
that as plaintiff was guilty of the offence 
for whicn she was convicted, and her ira- 
>risonment did not exceed that assigned 
»y law to the offence, defendants were 

entitled to the protection of section 11 
of the Rev. Stat. cap. 129, anti to have 
the verdict reduced to twopence. Smith 
v. Simmons, 2 Pug., N. It. It. 203.

84 Public Works Act — Evidbncb.)— 
From the village of M., where the arrest 
and conviction in <| nest ion took place 
and the liquors in uuestion were destroyed, 
to the Canadian Pacific 1 tailwav, then in 
course of construction, over fifty miles 
distant, the coin|mny Imd constructed 
a colonization supply road for the con
veyance of supplie- for the railway. No 
iroclumation had been issued under 
t. S. (). 1X77 c. 32. proclaiming this a 

public road; but subsequently the Do
minion Government, by proclamation, 
issued under R. S. C. c. 151, proclaimed 
the ten miles on each side of the supply 
road to be in the vicinity of a public 
work :—Held, that the village of M. was 
not within three miles of a public work 
under R. S. O. 1X77 c. 32. Per Galt, 
C J., the place did not come within either 
Act, no proclamation having been issued 
it the time »»ti application t«> the 

divisional court for leave to put in evi
dence the written Order for the destruction 
of the liquor, which was not produced at 
the trial. Per Galt, C. J.. the magistrate 
had no power to make the order, the au
thority to do so being based on U. S. O. 
1X77 c. 32, which was not made appli
cable, and therefore the order was not 
admissible. Per Itose and Mac Mahon, 
JJ., the order for the destruction of the 
liquor was not dependant on the con
viction of the plaintiff, and came within 
It. 8. O. 1877 c. 73, and the destruction 
was an act under an order thereunder,
which order miht i»c mmshtd t<> avoid 
the protection afforded by a. 4; but per 
Hose. J., it should not now lie received 
in evidence. Per Mac Mahon, J., it should 
lie received, and a new trial granted on 
this part of the case :—Held, by the 
court of appeal tl»:»t as there was 110 
explanation why this order was not pro

duced at the trial, it was too late to pro
duce it now, and a new trial could not 
be granted even assuming that the order 
contained the adjudication as to the 
forfeiture of the liquors. Mono v. Con- 
mi 1 16 « » l: 716 16 \ i: 606

The order for the destruction of the 
liquors was not produced, but the person 
who destroyed the liquors states!, without 
objection, that he had received a written 
order to destroy the liuuors, -ignetl by 
both justices, and that lie had returned 
the older to them. This order had not 
been quashed :—Held, that the defend
ants were entitled to say that the ex
istence of such an order was proved, 
but that the order for the destruction 
and the adjudication "f forfeiture were 
two different things, and that in order 
to obtain protection, the order or adiudi- 
cation «>t forfeiture should have been 
proved, and ilia? it was not necessary to 
quash a mere order for destruction. The 
order spoken of in li 8 O. 1 ^77 c. 73. 
s. 4. is an order in the nature of a con
viction, i. e., an original adjudication by 
the magistrate upon some matter brought 
before him by charge, complaint, convic
tion, or otherwise, and not an ordei for 
the purpose of carrying out or enforcing 
such adjudication. Affirmed by the Su
preme Court. In.

85. Receipt of Money by Justice.)—
Defendant, a justice of the |>eace, acting 
without jurisdiction, issued a warrant 
for the arrest of the female plaintiff; 
but when the parties were brought liefore 
the justice, he recommended them to 
settle the matter, and she paid an amount 
to the constable and was discharged :— 
Held, that the receipt by the justice of 
part of the amount as his fees, was not 
such a recognition of the settlement as to 
render him liable for the sum paid. Gn>- 
N1Y A Win \ I llBBLBB, 2 Pug N IV 
It. 3XX.

XI). Refusal to Admit to Bail.]—Before 
10 Viet. c. 179, magistrates were not liable 
for refusing to admit to bail on a charge 
of misdemeanour, without proof of malice.

I Conroy v. McKenny, 11 U. C. It. 439.

87. Return of Conviction — Should 
be to County Court — Action to Re
cover Penalty for not Returning — 
In What Comri ......... Bbouoht — No
tice or Action — Ait 32 A 33 Vict. 
c. 31. h. 78 — Not Ultra Vires.]—The
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78ih section of the Statutes of Canada. 
32 & 33 Viet. c. 31, which declares that 
in case the just ice of the peace before whom 
any conviction takes place neglects or 
refuses to make a return ot such convic
tion, as required by the 76th section of 
the Act. he shall forfeit and pay the sum 
of $80. with costs of suit, to lie recovered 
by any person suing for the same by 
action of debt in any court of record in 
the province in which such return ought 
to have been made, is not ultra vires, and 
such penalty may be recovered in the 
county court, this section overriding the 
provision in the Con. Stat. c. 51, c. 7. 
that the county courts shall not have 
jurisdiction over actions against jus
tices of the peace. Held, also, that in 
this province convictions schould be re
turned to the county court of the county 
in which they are made. No notice of 
action is necessary before suing a justice 
for the recovery of the penalty provided 
by the 78th section for not making such 
return. Ward v. Herd, 22 N. B. R. 271).

88. Setting Aside Proceedings.)—Where 
in an application to set aside proceedings 
(as in the case of an action against a 
justice of the peace, for acts done under 
a conviction which has not been (plashed) 
the facts relied upon would be a plead
able bar to the action, laches will not 
be imputed to defendant because he does 
not apply before entering an appearance, 
though it might if he waited until after 
the expiration of the time for pleading 
had expired. Donelly v. Tegart, 5 
V. R. 225.

Setting Aside Proceedings.)—In an action 
against a justice of the peace for false 
imprisonment and for acting in his office 
maliciously and without reasonable and 
probable cause, an application was made 
before statement of claim to set aside 
the proceedings under s. 12 of R. S, O. 
1887 c. 73, on the ground that the con
viction of the plaintiff made by the de
fendant, had not been quashed. It ap
peared, however, that the plaintiff was 
arrested and imprisoned under a warrant 
issued by the defendant, which in fact 
had no conviction to support it :—Held, 
not a case within s. 12. Per Robertson, 
J., that the plaintiff had a complete cause 
of action without setting aside the con
viction. Per Meredith, J., that the ap
plication was premature. Webb v. Spears 
15 P. R. 232.

81). Tender of Amends. |—Where a magis
trate is sued in trespass for an illegal 
proceeding, under 4 «fc 5 Viet. c. 26, he 
may give in evidence a tender of amends, 
under the plea of general issue. Moore 
v. Holditch, 7 l . <\ R. 207.

1)0. Trespass.)—In trespass against a 
magistrate for false imprisonment and 
seizing and selling goods and chattels 
where he suffers judgment by default, 
it is unnecessary for the plaintiff to prove 
t hat he gave not ice of act ion or commenced 
his suit within six months. Mills v. 
Monger. 4 O. S. 383.

91. Trespass.)—It is a good count in 
trespass against a justice on motion in 
arrest of judgment, that he with force 
and arms issued his warrant, whereby 
he caused the plaintiff to be wrongfully 
imprisoned without any reasonable cause, 
until the plaintiff gave his note to A. to 
obtain his discharge. Brennan v. Ha
iku 1 :. (i < ». S. 308.

92. Trespass.)—A count alleging that 
defendants were justices of the peace, 
«fcc., and assuming to act as such justices, 
but without any jurisdiction or authority 
in that behalf, caused a distress warrant 
to he issued against the plaintiff’s goods 
for $50. which they had adjudged the 
plaintiff to pay under and by virtue of a 
certain conviction made by them without 
any jurisdiction, and caused the plaintiff’s 
goods to be sold thereunder; which con
viction was afterwards duly quashed 
on application to the plaintiff to this 
court, whereby the plaintiff lost the use 
and value of his goods, and was put to 
costs in getting the conviction quashed :— 
Held, a count of trespass; and that the 
plaintiff was properly non-suited, the 
cause "i action being an act done by 
defendants in the execution of their duty, 
with respect to matters within their 
jurisdiction. Quære, if the plaintiff had 
been entitled to succeed in trespass 
whether he could have recovered the costs 
of quashing the conviction as damages. 
Hallett v. W11.mut. to U. (’. R 263.

93. Trespass.]—The magistrate in a 
case brought before him by a complainant 
who alleged that the plaintiff had taken 
a sheep of his off the road and sheared 
it, and kept the wool, made an order which 
was subsequently embodied in a docu
ment purporting to be a conviction,
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which stated that the plaintiff “unlawfully 
took a certain ewe from R. W's. flock 
on the 4th June last, at Pickering, and 
having heard the matter of the said 
complaint, 1 do adjudge that the said 
ewe and fleece is the property of the said 
W., and 1 order and adjudge the said 
Jones he discharged therefrom upon giving 
up the said ewe and fleece to the said W. 
and paying the costs of this suit.” The 
costs were fixed at $20, and the paper 
contained the usual distress clause, hut 
the warrant to commit in case of default, 
was struck out :—Held, on motion for 
nonsuit, that, although the pretended 
conviction was clearly unsustainable, it 
should nevertheless have been quashed 
before the action brought. Jones v. 
Holden, 13 L. J. Ht.

94. Trespass.]—When an appeal was 
brought from a conviction imposing im
prisonment with hard labour, which the 
magistrate had no power to award, and 
the sessions amended the record by strik
ing out “hard labour" :—Held, that 
their assuming to amend ihe conviction 
was not a quashing of a conviction, and 
therefore trespass would not lie against 
the justice. McLellan v. McKinnon 
I O. R. 219.

95. Trespass.]—Held, that the defend
ant, who was a visiting superintendent 
and commissioner of Indian affairs for 
the Brant and Haldimand reserve, had 
jurisdiction under the statutes relating 
to Indian affairs to act as a justice of the 
peace in the matter of a charge against the 
plaintiff for unlawfully trespassing upon 
and removing cordwood from the Indian 
reserve in the county of Brant. Held, 
also, that the discharge of the plaintiff 
from custody on habeas corpus was not 
a quashing of his conviction on the above 
charge; and that the conviction remaining 
in force, and the defendant having had 
jurisdiction, the action, which was tres- 
>ass for assault and imprisonment ma- 
iciously and without reasonable 'nd 
trolmble cause, could not be maintained 
nit the action should have been case; 

but that even if the form of the action 
was right, there was no evidence of want 
of reasonable and probable cause. Hun
ter v. Gilkihon, 7 O. It. 735.

96. Trespass.]—Where the defendant, 
a justice 01 the peace, had laid an infor
mation before another magistrate, by 1

whom the plaintiff was arrested on a 
warrant which turned out to have been 
illegal or void, and imprisoned, the de
fendant and the other magistrate having 
refused to admit him to bail :—Held, 
in trespass by the plaintiff against de
fendant. charging him with the arrest 
and imprisonment, that in the absence 
of any other evidence, the mere refusal 
by defendant to admit the plaintiff to 
bail was no evidence that the defendant 
authorized the illegal arrest and impri-on- 
ment of the plaintiff, and a nonsuit was 
ordered. McKinley v. Munbik, 15 C. 
1\ 230.

97. Trespass — Liaihlitt of — Is
suing of Execution.}—A justice of the 
peace is not liable in an action of trespass 
ior issuing a second execution for a balance 
due upon a judgment recovered under the 
Act 1. Wm. IV cap. 15. before the first 
execution is returned—the matter being 
within the justice’s jurisdiction. Such 
an execution may be irregular, but it is 
not void. Stewart v. Hazkx, 2 All. N. 
B. R. '254.

98. Trespass — Admission of Con- 
stahi.e.]—-The admission by a constable, 
sued in trespass with two justices, that a 
paper produced at the trial was a copy 
of the warrant under which he committed 
the trespass, is not sufficient evidence as 
against the justice to entitle the constable 
to claim an acquittal under s. 6 of 24 
Geo. III. c. 44. Kalak v. Cornwall, 
8 U. C. R. 681.

99. Two Justices Required — Convic
tions by One.]—Where defendant, sit
ting alone as a magistrate, convicted the 
plaintiff for selling liquor without a li
cense in a township where a temperance 
by-law was in operation :—Held, that 
he was liable in trespass, for the Temper
ance Act gives jurisdiction only to two 
justices. Held, however, that the con
viction. though void, must be quashed 
under C. S. U. C. c. 126, s. 3, before such 
section would lie. Graham v. McAr
thur, 25 U. C. R. 498.

100. Venue.]—The effect of rule 254 of 
the O. J. Act is to abolish all local venues, 
as well as those made so by statute as at 
the common law, except in actions of 
ejectment. Legacy v. Pitcher, 10 O. R. 
620, Ireland v. Pitcher, lb. 631.
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101. Venue.)—In an action for malicious 
arrest ami for destruction of liquor under 
R. S. O. 1877 c. 73 Held, following 
Legacy v. Pitcher, m 0. It. 620, that in 
such an action the venue need not be laid 
where the offence was committed. Bond 
v. Conmbb, 15 O. R. 7lb, 16 A. R. 398.

102. Venue. |—The venue in the action 
was laid at the city of Toronto, and sub
sequently, by consent, an order was made 
striking out the jury notice and directing 
the trial to take place at Port Arthur :— 
Held, that in view of this order, the ob
jection that the venue was improperly 
laid could not be sustained. Bond v. 
Conmee 16, A. It. 398. (Affirmed on 
appeal to S. C. Canada, Mar. 20, 1890.)

103. Warrant— Necessity to Quash.] 
—The plaintiff produced a warrant issued 
for his arrest for not finding sureties for 
the peace, in pursuance of an order to 
that effect recited in the warrant :—Held, 
that such warrant was prima facie evi
dence of the order. Held, also, that 
under ('. S. V. C. c. 126, s. 3. no action 
would lie against the magistrate for any
thing done under the order or under the 
warrant to procure the appearance of 
the accused, until the same was quashed 
Sprung v. Anderson, 23 C. P. 152.

104. Warrant for Non-Payment of 
Taxes.)—Under C. 8. U. (c. 65, s. 86, 
a warrant may issue to imprison a person 
for nonpayment of statute labour tax, 
without first summoning him to answer 
or making a conviction. It is not neces
sary, under C. S. U. C. c. 126, to set aside 
such warrant before an action can be 
brought against a justice. The point 
decided being new, the court discharged 
without costs a rule nisi obtained to quash 
the conviction. Regina v. Morris, 21 
U. C. R. 392.

105. Warrant Omitting Amount.] —
Defendant, a justice, issued his warrant 
under C. S. (’. <•. 103, s. 67, to commit the 
plaintiff for thirty days for non-payment 
of the costs of an appeal to the quarter 
sessions, unless such sum and all costs 
of the distress and commitment and con
veying the plaintiff to gaol should be 
sooner paid, but he omitted to state in 
the warrant the amount of costs of the 
distress and commitment. The plaintiff 
having been committed on this warrant, 
sued defendant for false imprisonment :—

Held, that though it was the duty of the 
justice to ascertain and state such amount, 
yet the omission to do so, though it might 
have occasioned the plaintiff’s discharge, 
did not shew either a want or an excess 
of jurisdiction, but rather an irregular 
exercise of it; and that defendant therefore 
was not liable in trespass. Held, also, 
that the determination as to these costs 
was clearly a judicial, and not merely 
a ministerial act. Dickson v. Crabue, 
24 U. C. R. 494.

106. Warrant.) — The warrant com
mitted the plaintiff also for the charges of 
conveying him to gaol, but omitted to 
state the amount :—Held, following Dick
son v. Crabbe, 24 V. C. li. 494, that fhis 
would not make defendant a trespasser. 
Moffat v. Barnard, 24 U. C. R. 498.

107. Warrant Omitting to State Con
viction.]—Omitting to state conviction 
of a defendant in his warrant of commit
ment will not subject a justice to an action 
for false imprisonment, provided the ac
tual conviction is proved upon his defence. 
Whelan v. Stevens, Tay. O. R. 245.

108. Warrant—Protection Under — 
Execution Substituted for Warrant.] 
—The Provincial Statute, 34 (ieo. 111., 
c. 15, protecting officers and others, their 
assistants, acting under the warrant of a 
justice, extends to and includes them, 
when acting under an execution sub
stituting for such warrant. Seaman 2nd v. 
De Wolf, 1 Thom. N. S. R. 193.

109. Warrant Under Absconding Deb
tors Act.]—Defendant M., a magistrate, 
gave a warrant to defendant K., a con
stable, on the 23rd September, under s. 
200 of the Division Courts Act, to attach 
the goods of G. in the possession of the 
plaintiff and others, who were about to 
abscond. Under this certain gotxls were 
seized, and an action was brought against 
the constable, the magistrate, and the 
creditor. The magistrate having issued 
such warrant without the affidavit re
quired :—Held, that he had no jurisdic
tion whatever, and was therefore a tres
passer. The first seizure took place on 
the 23rd September, but the goods were 
then left with the plaintiff, on his giving 
a receipt , and on the 25th they were taken 
away by defendant K. and his creditor. 
The notice of action was for the seizure 
on the 25th. It was left to the jury to
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say when the actual seizure took place, 
and they found that it was on the 25th. 
Held, that this was a new trespass, for 
which the magistrate was liable, and a 
verdict against hin was upheld. Gray 
v. McCarty, 22 V. C. R. 508.

110. Warrant Wider than Information.]
—One It. laid an information before (J., 
a police magistrate, stating that one I*. G., 
the keeper of a tavern duly licensed, 
kept a disorderly house, &c., and prayed 
for a warrant against the said P. G. and 
all others found and concerned in her 
house. A warrant was accordingly grant
ed, by (»., directed to all constables, 
commanding them to apprehend P. G. 
“and all others found and concerned in 
her house to answer," <&c. Under this 
the defendants, except It. and G., went 
to the house and arrested P. G. and several 
others, among them the plaintiff, a tra
veller and a guest at the house, there 
being then no disturbance in the house :— 
Held, that the arrest of the plaintiff was 
illegal, there being no charge against 
him; but that R. having prayed process 
only against P. G.. as not liable; and a 
non-suit was set aside as to all the other 
defendants. Cleland v. Robinson, 11 
C. P. 416.

111. Witness — Arrest.]—Where a 
police magistrate acting within his juris
diction under R. S. C. c. 174, s. 62, issues 
his warrant for the arrest of a witness 
who has not appeared in obedience to a 
subpoena, he is not, in the absence of 
malice, liable in damages, even though 
he may have erred as to the sufficiency 
of the evidence to justify the arrest. 
Gordon v. Denison, 24 Ô. R. 576, 22 
A. R. 315.

II. Adjournment of Proceedings.

1. Adjournment.]—The magistrate, on 
the 12th of November, adjourned the 
case, for one week, for judgment, and 
against the protest of defendant’s counsel, 
changed the day. and gave judgment on 
the 18th :—Held, that the conviction 
must be quashed. Regina v. Hall,
8 0. R. 407.

2. Where the magistrate adjourned the 
hearing of a case under the Canada Tem
perance Act, 1878, for more than a week i

contrary to 32 & 33 Viet. c. 31, s. 46 ( I).), 
the conviction was quashed, but without 
costs. Semole, the consent of the de
fendant to the adjournment, if proved 
would not have given jurisdiction. Re
gina v. French, Regina v. Robertson, 
13 O. R. 80. Followed in Regina v. 
Hunter, Ib. 82n.

3. Held, that where an adjournment of 
the proceedings before the magistrate 
for more than one week lmd been made 
at the request of the defendant, who after
wards attended on the resumed pro
ceedings, taking his chances of securing 
a dismissal of the prosecution, and urging 
that on the evidence it ought to be dis
missed, he had estopped himself from 
objecting afterwards that such subsequent; 
proceedings on the prosecution were on 
this ground illegal. Semble, that the 
provisions of s. 46 of 32 tfe 33 Viet. r. 31 
(1))., that no such adjournment shall be 
“for more than one week" are directory 
merely. Regina v. French, Regina v. 
Robertson, 13 < >. It. 80, distinguished and 
not followed. Regina v. Heffernan, 
13 O. It. 616.

4. 32 & 3.3 Viet. c. 31. s. 46 (D ). pro
vides that the hearing may be adjourned 
to a certain time and place, but no such 
adjournment shall be for more than a 
week :—Held, that the week must lie 
computed as seven days exclusive of the 
day of adjournment. Regina v. Col- 
lins, Regina v. Goulais, 14 O. It. 613.

5. Upon an information for an offence 
against the Canada Temperance Act a 
police magistrate heard ail the evidence 
within the proper time, and at the close 
of the evidence announced in presence of 
the parties that judgment would be re
served for two weeks from that day— 
at which appointed time judgment was 
duly pronounced :—Held, that 32 <fc 33 
Viet. c. 31, s. 46 (D.) which is to be read 
into the Canada Temperance Act by vir
tue of s. 107, applies only to an adjourn
ment of the hearing or the further hearing 
of the information or complaint, which 
is quite a distinct thing from the adjudi
cation or determination of the charge 
after the hearing is completed. Justices 
are not obliged to fix the fine or punish
ment at the instant of conviction, but 
may take time either for the purpose of 
informing themselves as to the legal 
penalty or the amount proper to be im-
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posed, or taking advice as to the law 
applicable to the case. Notwithstanding 
the adjournment after the close of the 
hearing for fourteen days in order to con
sider and give judgment, the police magis
trate had jurisdiction and the conduct of 
the proceedings was not even irregular. 
Regina v. French, 13 O. K. 80, distin
guished. Keg in a v. Hall, 12 P. It. 142.

0. Adjournment.]—Where, at the con
clusion of the evidence, on a charge of 
selling liquor contrary to the Canada 
Temperance Act, the magistrate reserves 
his judgment for the purpose of reaching 
a decision or of considering the amount 
of the penalty, he is not restricted to the 
one week mentioned in s. 48 of K. S. C. 
c. 178. Regina v. Hall, 12 P. It. 142, 
followed. Regina v. Alexander, 17 
(). It. 458.

7. A justice of the peace in summary 
proceedings before him cannot adjourn 
sine die for the purpose of considering 
his judgment. Regina v. Quinn, 28 
Ü. R. 224.

8. Adjourned Hearing — Summary 
Conviction — Depositions in Writing.] 
If on an adjourned hearing either or both 
of the parties concerned do not appear the 
justice present may proceed with the 
hearing. Code sec. 590 provides that all 
evidence shall be taken down in writing, 
and failure to do so in a summary con
viction is a ground for quashing the con
viction. Denault v. Robida, 8 C. C. C. 
501, Q. R. 10, 8. C. 199.

9. Adjournment of Hearing.]—At the 
hour fixed for the return of a summons 
for a violation of the Canada Temperance 
Act no one appeared for the defendant. 
The justices having mislaid the inform
ation. they adjourned until 12 o’clock the 
same day, after which they convicted the 
defendant :—Held, they had not lost juris
diction by failing to prove service until 
the adjourned hearing. Rex v. Wipper, 
34 N. S. R. 202.

10. Adjournment of Judgment Sine Die 
— Irregularity.]—No adjudication hav
ing been made at the hearing of a com
plaint, an adjournment sine die is suffi
cient to render further proceedings nuga
tory, and a conviction by the magistrate, 
in the absence of the accused, made there

after is null and void for loss of juris
diction. The conviction must be quashed. 
Regina v. Quinn, 28 U. R. 224, 2 C. C. (’

11. Adjournment Sine Die.]—A magis
trate who adjourns a hearing after all the 
evidence is in, without naming a day, 
cannot afterwards convict. Regina v. 

j Morse, 22 X. S. R. 298, Regina v. 
I Gough, 22 N. S. R. 516.

III. Amendment.
1. Amending Conviction.]—A convic- 

1 tion, substantially defective, cannot be
amended. Regina v. Ross. H. T. 3 Vict. 

i ü. R.

2. Held, that an amended conviction 
| cannot be put in after the return of a

certiorari. Regina v. Mackenzie, 6 
, O. R. 165. See also Regina v. Bennett, 

3 O. R. 45; Regina v. Elliott, 12 O. R. 
524; Bond v. Conmeb, h> A. R. 398.

3. Certiorari.]—A magistrate may a- 
inend his conviction at any *jme before 
the return of the certiorari, and the court

l refused to quash because of the previous 
return of a bad conviction, especially 
where it had not been filed. Regina v.

: McCarthy, 11 O. It. 657.

4. Conviction.]—Where a summary eon- 
j viction, valid on its face, has been re- 
! turned with the evidence upon which it

was made, in obedience to a certiorari, 
the court is not to look at the evidence for 
the purpose of determining whether it 

! establishes an offence, or even whether 
there is any evidence to sustain a con
viction. Regina v. Wallace, 4 O. It. 127 
followed. But where a conviction for an 

j offence over which the magistrate had 
jurisdiction, is bad on its face, the court 

j is to look at the evidence to determine 
whether an offence has been committed, 

j and if so, it should amend the convection 
Regina v. Coulson. 24 O. R. 246.

5. Canada Temperance Act, 1878.]—
Conviction for First Offence — When 
Wrong Form Used — Power of Court 
to Amend.]—In a conviction for a first 
offence under the Canada Temperance 
Act, 1878, the form (I. i) given by the 
Summary Convictions Act, 32 & 33 
Viet. c. 31, awarding distress for non-
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payment of the fine, and in default there
of, imprisonment must he adopted, and 
not the form (1. 2). Where, ui such a 
ease, the form (1. 2) is adopted, it is 
not amendable under the 117th and 118th 
sections of the Canada Temperance Act. 
Regina v. Sullivan; In re Dwyer, 24 
X. B. K. 149.

6. Conviction — Canada Temperance 
Act, 1878 — Where Uncertain ah to 
Time op Offence — Amendment — 
Section 118.]—To sustain a conviction 
the evidence must be reasonably sufficient 
to show that the offence existed and was 
committed at the time of the information 
and the facts necessary to support the 
charge must he stated expressly, and not 
left to be gathered from inference or in
tendment. Therefore, where a convic
tion under the Canada Temperance Act, 
1878, made on the 4th August, stated 
that the defendant had sold spirituous 
liquors “within three months now last 
past,” and the evidence of one witness 
proved a sale in May previous to the in
formation (which was laid on the 25th 
July), and another witness proved a sale 
“since the 22nd June then last” :—Held, 
that the conviction was uncertain, as it 
was consistent with the evidence that 
the magistrate may have convicted on 
the testimony of the witness who proved 
a sale “since the 22nd June,” which sale 
may have been after the date of the in
formation :—Held, also, that the con
viction could not be amended under the 
118th section of the Act. Regina v. 
Blair; In re Hickey, 24 N. B. K. 72.

7. Conviction.]-—Under s. 889, of the 
Criminal Code, if a conviction under 
any Act to which the procedure in 
the Code applies and for an offence 
over which the convicting magistrate 
has jurisdiction is brought up by cer
tiorari (whether in aid of a writ of ha
beas corpus or on motion to quash the con
viction is immaterial), the court may hear 
and determine the charge as disclosed by 
the depositions upon the merits, and may 
confirm, reverse, vary, or modify the 
decision. A conviction under the Indian 
Act, defective on its face, W’as amended 
by describing the offence accurately, 
and by substituting for imprisonment 
for six months and a fine <»f 180 and 88 
costs or imprisonment for a further term 
of six months in default of payment of 
the costs or in defaultjof sufficient dis

tress, imprisonment for six months 
and a fine of $50 and $5 costs or imprison
ment for a further term of three months 
in default of payment of the fine and 
costs. Regina v. Murdock, 27 A. R. 443.

8. Conviction — Improperly Includ
ing Costs.]—A conviction for a penalty, 
whereby defendant was ordered to pay 
the fine “forthwith within thirty days,” 
is sufficient under Rev. Stat. c. 138, 
Form (L.). Regina v. McGowan, 0 All. 
X. B. R. 64.

9. Conviction Uncertain — Amend
ment — Canada Temperance Act, 
1878 — Section 118.]—Where a con
viction under Canada Temperance Act 
stated that the defendant had sold 
“spirituous or other intoxicating liquors,” 
and the proof was a sale of brandy, 
the conviction was amended under section 
118 of the Act by striking out the words 
“spirituous or other.” (Juiere, whether 
“spirituous” and “intoxicating” are not 
synonymous expressions and the convict
ion not therefore uncertain. Regina v. 
Blair; In re McCarthy, 24 X. B. R. 71.

10. Conviction Uncertain — Amend- 
ment — Section i i 8 — Canada Fbm- 
perance Act, 1878.]—An information 
under the Canada Temperance Act, 1 NTs, 
was laid on the 25th July, charging de
fendant with having sold spirituous li
quors within three months then last past. 
The hearing took place on the 4th August, 
and the conviction, dated that day, found 
the defendant guilty of selling intoxi
cating liquors “within three months last 
past.” One witness proved a sale “about 
two weeks” before his examirat ion. and 
others respectively proved sales “within 
a month” and “some time last month” :— 
Held, that the conviction was bad for 
uncertainty, as it was quite consistent 
with the evidence of some of the wit
nesses that the sales of liquor that they 
testified to might have been after the 
25th July (the date of the information), 
and that the conviction could not be 
amended. Regina v. Blair; In re Keary 
24 N. B. R. 74.

11. Improperly Including Costs. ] — 
Where costs had been improperly in
cluded in a conviction for breach of by
law of city of Fredericton, the amount 
was deducted, and the conviction sus
tained for the penalty. Ex Parte Mowry 
3 All. X B R. 276.
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12. Information.]—The applicant. 
having appeared to sin information charg
ing him with an assault, and praying 
that the case might he disposed of sum
marily under the statute, H., the com
plainant, applied to amend the infor
mation by adding the words, “falsely 
imprison." This being refused, II. offered 
no evidence, and si second information 
was at once laid, including the charge 
of false imprisonment. The magistrate 
refused to give a certificate of dismissal 
of the first charge, or to proceed further 
thereon, but indorsed on the infor
mation, “case withdrawn by permission 
of the court, with the view of having a new 
information laid" :—Held, that the com
plainant could not, even with the magis
trate's consent, withdraw the charge, 
the defendant being entitled to have 
it disposed of. Held, also, that an infor
mation may be amended, but if on oath, 
it must be re-sworn; and that the amend
ment might have been made here. Sem
ble, that the more correct course would 
have been to go on with the original case, 
and, under 32 «V 33 Viet. c. 20, s. 10, t" 
refrain from adjudicating. A mandamus 
to hear and determine the first charge, 
and, if dismissed, to grant a certificate 
of dismissal, was however refused; for the 
withdrawal was equivalent to a dis
missal, and the magistrate might, under 
s. 46, refrain from adjudicating and 
if it were dismissed without a hearing 
on the merits, there would be no certifi
cate. I \ re Conklin, 31 U. C. R. 100.

13. Penalty — Excessive Fee — In
formation for Indictable Offence — 
Pleading — Amendment.]—An infor
mation having been laid by the plaintiffs 
before the defendant, a justice of the 
peace, for an indictable offence under ss. 
210 (2) and 215 of the Criminal (’ode, 
over which the defendant had no sum
mary jurisdiction as a justice :—Held, 
that he was not entitled to any fee what
ever, and that the plaintiffs while they 
were entitled to recover by action the 
amount of the fee which they paid, 
could not maintain an action under s. 
3 of R. S. (). 1897. c. 95. or under s. 902, 
s.-s. 0, of the Criminal Code, to recover 
a penalty from the defendant for receiving 
a larger amount of fees as a justice of the 
peace than he was entitled to. Bow
man v. Blyth, 7 E. & B. 26, applied and 
followed. It was alleged by the statement 
<>f claim that the defendant wrongfully,

illegally, and maliciously, and without 
reasonable or probable cause, demanded 
from the plaintiffs the sum of, etc., con
trary to the Ontario Act. At the trial 
the plaintiffs were allowed to amend by 
substituting “wilfully" for “maliciously 
and without reasonable or probable cause” 
and by making an alternative claim under 
s. 902, s.-s. 6, of the Criminal Code 
Held, that the amendments were property 
made. McGillivray v. Muir, 23 Oec. 
N. 282, 6 0. L. R. 154, 2 O. W. R. 663.

14. Right to Amend Summary Con
viction After Return to the County Court.]
—Regina v. Mr Ann, 4 B. C. R. 587.

1Y. Applications to Quash.

1. Adjudging Commitment] — Appli
cation of Form.}—A conviction under 
the Act 33 Viet. cap. 23. for selling liquor 
without license, is bad if. in addition to 
the costs of the prosecution allowed by 
the Act, the justices adjudge the defend
ant in default of payment to be com
mitted to gaol for a certain time unless 
the penalties and costs, together with 
the costs of commitment and conveying 
him to gaol, be sooner paid. The form 
of commitment (L.) in 1 Rev. Stat. cap. 
138, specifying tin- costs <>i' commitment 
and conveying the defendant to gaol, is 
not applicable to all cases, but only where 
the Act under which the penalty is im
posed authorizes the justices to award 
such costs. Reg. v. Harhhman, 1 Pug. 
N. B. R. 317.

2. Arrest Without Warrant.]—A justice 
of the peace, who issues his warrant for 
the arrest of a person charged with felony 
without the information having been sworn 
is liable in trespass. Sections 22 & 23 
of the Criminal Code are a codification 
of the common law, and merely justify 
the personal arrest by the peace officer, 
whether justice or constable, on his own 
view, or on suspicion, or calling on some
one present to assist him. They do not 
authorize a justice to direct a constable 
to make an arrest elsewhere without a 
warrant. McGuiness v. Dafoe, 27 O. R. 
117. 23 A. R. Tin.

3. Breach of the Peace.]—In a commit
ment for want of finding sureties for the 
peace, is it necessary to state that the
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justice hail information on oath which 
would justify him in I finding the prisoner 
to keep the peace. Dawson v. Frahf.u,
7 u. c. it. m.

4. Breach of the Peace.]—A commitment 
in default of sureties to keep the peace 
should shew the date on which the words 
were alleged to have been spoken, and 
contain a statement to the effect that 
complainant is apprehensive of bodily 
injury. In re ltosa, 3 1*. It. 301.

5. Breach of the Peace.)—The original 
conviction was for “acting in a disorderly 
manner l>y fighting, and breaking the 
peace, contrary to the by-law and sta
tute in that behalf"; imprisonment with 
hard labour was imposed in default of 
payment of the fine, and the costs were 
made payable in the alternative to the 
magistrate or the prosecutor :—Held, 
bad. Regina v. Washington, 40 V. ('. 
R. 221.

ti. Certiorari — Examination of Evi
dence.]—A defendant is not entitled to re
move proceedings by cert iorari toasuperior 
court from a police magistrate or a jus
tice of the peace after conviction, or at 
any time, for tho purpose of moving for 
a new trial for the rejection of evidence 
or because the conviction is against evi
dence. the conviction not being before 
the court and no motion made to ipiash it. 
Regina v. Richardson, 8 (). It. 651.

Even had a motion to quash the con
viction been made in this case, and an 
order nisi applied for upon the magistrate 
and prosecutor for a mandamus to the 
former to hear further evidence, which 
he had refused, both motions would have 
been discharged, the magistrate appearing 
to have acted to the best of his judgment 
and not wrongfully, and his decision as 
to the further evidence involving a matter 
of discretion with which the court would 
not interfere. Ib.

7. Certiorari — Right to be Taken 
Away by Appeal.]-—The defendant was 
convicted by two justices of the peace 
under the Weights and Measures Act, 
42 Viet. c. 16, s. 14, s.-s. 2 (I).), as amend
ed by 47 Viet. c. 36, s. 7 (D.), of obstruct
ing an inspector in the discharge of his 
duty, and was fined $100 and costs, to 
be levied by distress, imprisonment for 
three months being awarded in default of 
distress. At the hearing before the jus

tices, the defendant ten tiered his own evi
dence. which was excluded. The déten
dant ap|Kialed to the quarter sessions, 
and on the appeal again tendered 
his own evidence, which was again ex
cluded. and the conviction affirmed, 
(hi motion for certiorari:—Held, that 
the conviction having been affirmed in 
appeal certiorari was taken away except 
for want or excess of jurisdiction, and 
that there was no such want or excess of 
jurisdiction, inasmuch as the justices 
and the quarter sessions had jurisdiction, 
to determine whether the defendant’s 
evidence was admissible or not. and that 
such determination, even if erroneous 
in law, could not be reviewed by certiorari. 
Even if the determination on this point 
could l>e reviewed the justices were right 
in excluding the evidence of the defendant 
inasmuch as the offence charged was a 
crime. Regina v. Dunning, 14 O. R. 52.

8. Certiorari — Making False Re
turn.]—If the convicting magistrate 
make a false return to a writ of certiorari 
directed to him. the truth or falsity of the 
return cannot be inquired of on motion 
to quash it. The recourse of the injured 
party is by action against the magistrate 
or by information at the instance of the 
Attorney-*ieneml. Regina v. Nichols, 
24 V 8. R. 151.

9. Commitment — Form of.] — Held, 
that a warrant reciting a coroner’s in
quisition, and stating the offence as fol
lows : that (’. “stands charged with hav
ing inflicted blows on the body of the 
said F.,” and not shewing the place where 
the blows, if any, were inflicted, or the 
offence, if any, was committed, is bad. 
In re Carmichael, 10 L. J. 325.

10. Commitment.]—It lies on a party 
alleging that there is a valid conviction 
to sustain the commitment, to produce 
the conviction. In re Crow, 1 C. L. J. 
302.

The warrant of commitment should 
shew before whom the conviction was 
had. In.

An adjudication mentioned in the mar
gin of the warrant of commitment, where 
there are several warrants, each for a 
distinct period of imprisonment, that the 
tenn of imprisonment mentioned in the 
second and third warrant shall commence 
at the expiration of the time mentioned 
in the warrant immediately preceding.
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is valid. If the portions in the margin of 
the second and third warrants could not 
be read as {Mutions of the warrants, 
the periods of imprisonment would never
theless be quite sufficient, the only differ
ence being that all the warrants would 
be running at the same time, instead of 
counting consecutively, lu.

11. Commitment — Failure to State 
Place of Crime.]—A warrant of commit
ment which omits to state the place where 
the alleged crime was committed is de
fective. In re Beebe, 3 P. It. 270.

In favour of liberty, it is the duty of a 
Judge on an habeas corpus, when doubting 
the sufficiency of a commitment, to dis
charge the prisoner. In.

12. Commitment for Indefinite Time.]—
A warrant for commitment for indefinite 
time, or which directs the prisoner to be 
kept in custody till the costs are paid, 
without stating the amount, is hud. 
Dawson v. Fraser, 7 U. C. It. 391.

13. Commitment of Unqualified Per
son.]— A commitment under 31 Viet, 
c. 10. signed by one qualified justice of 
the peace, and by an alderman who has 
not taken the necessary oath, is invalid j 
to uphold the detention of a prisoner | 
confined under it, though it might be
a justification to a person acting under it, 
on an action against him. Regina v. 
Boyle, 4 P. R. 250.

14. Commitment — Recital of In
valid Conviction — Duplicity.]—A 
commitment of the defendant to gaol 
recited a conviction for “unlawfully pro
curing or attempting to procure a girl 
of seventeen years to become, without 
Canada, c common prostitute, or with 
intent that she might become an in
mate of a brothel elsewhere” :—Held, 
that the commitment was bad on its face, 
as it recited a conviction which was in
valid for duplicity and uncertainty. The 
commitment, although it alleged a con
viction, could not be supported under 
a. 800 of the Criminal Code, because there 
was not a good and valid conviction to 
sustain it, the conviction returned being 
that the prisoner, at H., Ac., did unlaw
fully procure a girl of seventeen years,
I. Î)., to liecome, without Canada, an 
inmate of a brothel kept by the prisoner 
at L. in the state of New York, one of 
the United States of America; which

did not come within any of the provisions 
of s. 185 of the Code. The words “a 
court of record ” in the exception in s. 1 
of the Habeas Corpus Act, U. S. O. 1897 
c. 83, includes only superior courts of 
record, and do not include a magistrate's 
court exercising the power conferred by 
s. 785 of the Criminal Code. Regina 
v. Gibson, 29 O. R. 660.

15. Conviction — Alternative.)—A
I conviction by two justices for taking cer

tain timber feloniously or unlawfully :— 
Held, bad, for it should not have been 
in the alternative; if the taking was un
lawful only, not felonious, it should have 
shewn how unlawful; and also that the 
offence came under some statute which 
gave the justices power to convict. Rb-

| Gina v. Craig, 21 U. C. R. 552.

16. Conviction — By-law Must be 
Set out in Conviction — Grounds in 
Rule.]—Defendant was convicted of 
allowing his cattle to go at large in the 
township of Cornwallis :—Held, that the 
conviction was bad in that it did not set 
out the by-law or ordinance of the Ses
sions creating the offence; and that the 
objection was covered by the ground 
taken in the rule that the conviction did 
not show any offence for which it could 
lawfully be made. Star v. Heales, 4 
R. & G. N. S. R. 84.

17. Conviction — By-law.}—Where 
the conviction purported to he for an 
offence against a by-law, but shewed no 
such offence, it was (pushed, and it was 
held that it could not he supported ns 
warranted by the general law. In re 
B\ 11 -, ni U. C. R. 284.

IS. Conviction — By-law Must be 
Set out in Conviction — Grounds in 
Rule.]—Defendant was convicted of 
allowing his cattle to go at large in the 
township of Cornwallis :—Held, that the 
conviction was bad in that it did not set 
out the by-law or ordinance of the ses
sions creating the offence, and that the 
objection was covered by the ground 
taken in the rule that the conviction 
did not show any offence for which it 
could be lawfully made. Starr v. 
Heales, 4 R. A G. N. S. R. 84.

19. Conviction — Certainty.]—The 
charge in a conviction must be certain,
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and so stated as to lie pleadable in the 
event of a second prosecution for the same 
offence. Regina v. Hoooahd, 30 U. (’. R. 
152.

20. Conviction — Certiorari — Sell
ing Unwholesome Meat — Public 
Health Act — Criminal Code.]—A 
charge was laid against the defendant 
of exposing and offering for sale on a 
public market meat unfit for food for 
man. The charge was so worded as to 
leave it doubtful whether it was intended 
for one under s. 122 of the Public Health 
Act or under s. 194 of the Criminal Code. 
The magistrates treated the charge at 
first as one of an offence against the Code, 
and. the defendant electing against a 
summary trial, took evidence, and ad
journed for a week. They then announ
ced that a case had been made out under 
the provisions of the Public Health Act, 
but not such as to warrant sending for 
trial under the Code, and adjourned for 
some days to enable the accused to put 
in a defence under the new conditions, 
if lie so desired. The defendant objected 
to the case being proceeded with under 
the Public Health Act. and offered no 
defence, and the magistrates then con
victed him :—Held, that the conviction 
must be quashed. It is not competent 
for magistrates, where the information 
charges an offence which they have no 
jurisdiction to try summarily, to convert 
tin- 'T çe into one which they have juris
diction to try summarily, and to so 
try it. on the original information. 
Rex v. Dungey. 21 Occ. N. 435, 2 
O. L. It. 223.

21. Conviction — Certiorari — No 
Return of Evidence — Absence of 
Record of Proceedings Before Jus
tice — Invalidity of Conviction.]— 
Rf.x v. McGregor (B. C.), 2 W. L. R. 
378.

22. Conviction — Common Law Re
quisition.]—Where a form of conviction 
is not sanctioned by any statute, it must ; 
be legal according to the principles of the 
common law; and in that case a convic
tion. which does not express that tin* 
party had been summoned, nor that he 
appeared, nor that the evidence was | 
givenlin his presence, cannot be supported. 
Moore v. Jarron, 9 U. C. R. 233.

23. Conviction Quashed — Costs.]— 
, Rex v. Dungey, 2 O. W. R. 620.

24. Conviction — Effect of Dis
charge.]—Heid, in this case, that the 
discharge of the plaintiff from custody 
on habeas corpus was not a quashing of 
the conviction. Hunter v. Gilkison, 
7 O. R. 735.

25. Conviction — Essentials Omit
ted — Information and Warrant can 
not be Looked at to see that an Of
fence has been Committed.]—A con
viction for selling intoxicating liquor

! contrary to the provisions of the Canada 
Temperance Act contained no reference 
to the Act, did not show where the offence 
was committed, and merely adjudged 
that the defendant pay $1(M) for selling 
intoxicating liquors :—Held, bad. The 
information and warrant cannot be looked 

1 at to see that an offence has been com
mitted. Woodlock v. Dickie, 6 R. Sc 
G. X. S. R. 86, 6 C. L. T. 142.

26. Conviction — Exceptions.]—In a 
! conviction under the Act 15 Viet. c. 51,

which prohibits the sale of intoxicating 
1 liquors, except beer. ale. porter, and cider,
! it is insufficient to allege that the sale 
I was contrary “to the Act of Assembly.”
! The conviction should negative the ex

ceptions to the Act. Ex Parte Clif
ford. 3 All. N. B. R. 16.

27. Conviction — Filing Second Con
viction.]—Semble, that after a first 
conviction has been returned to the quar
ter sessions and filed, the justice, if he 
thinks it defective, may file a second. 
Wilson v. Greybiel, 5 U. C. R. 227.

28. Conviction for Fourth Offence With
out Notice — Previous Offence.]—De
fendant having been summoned for selling 
intoxicating liquors without license made 
a written confession, upon which the jus
tices inflicted a penalty upon him as for 
a fourth offence. Defendant was not 
present at the trial, nor was any inti
mation given him of any intention to 
proceed against him except as for a first 
offence. The original convictions in the 
three previous actions against the de
fendant were produced and read at the 
trial, but no other evidence was offered :— 
Held, on certiorari, that the conviction 
should he quashed. McGillivray v. 
McDonald, 3 N. S. D. 320.
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29. Conviction for Violation of City 
Charter — Alternative Punishment — 
Penalty — How Recovered.] — The 
defendant having been convicted of a 
violation of the charter of the city of 
Halifax. Acts 1X04, chapter 81, section 
227, by keeping a disorderly house was 
adjudged to pay the sum of $40 and “if 
the said sum be not paid forthwith, to 
be imprisoned in the city prison for the 
space of ninety days.” :—Held, that the 
alternative punishment imposed was au
thorized by section 139 of the Act ; also, 
that under the Acts of 1882, chapter 
25, section 19, the penalty was clearly 
recoverable in the name of the city of 
Halifax before the stipendiary magistrate 
at the police court. The City of Hali
fax v. Brown, ti R. & (i. N. S. R. 103, 
Ü C. L. T. 144.

30. Conviction — Intituling Papers.] 
—On application to quash a conviction, 
as soon as the return to the certiorari 
has been filed the cause is in the court, 
and the motion paper and rule nisi must 
be intituled in the cause. Where the 
rule was not so intituled it was discharged, 
but, being on a technical objection with
out costs; and under the circumstances 
an amendment was not allowed. Re
gina v. Mortson, 27 U. C. R. 132.

31. Conviction— Irregularities in]— 
In an action for breach of the License 
Laws, where the plaintiff is described in 
the writ as clerk of the county of Col
chester, and he is only clerk for one of 
the districts therein, and where the pro
cess was served by a person not a sworn 
constable, and the conviction did not fol
low the exact words of the statute. :— 
Held, not sufficient irregularity to quash 
the proceedings. McCully v. McKay, 
Cochran, N. S. R. 82.

32. Conviction — Limitation in Act.] 
—The Act 32 4.33 Viet. c. 31, s. 17, (D.), 
provides that the magistrate may con
demn the jmrty accused to pay a fine, 
not exceeding , with the costs in the case, 
$100 :—Held, that the meaning of this is, 
that the amount of the costs in the case 
shall be deducted from $100 and that the 
balance or difference shall be the utmost 
limit of the fine; and that the conviction 
in this case, being to pay the sum of $100 
without costs, was therefore bad. Re
gina v. Cyr, 12 P. R. 24.

33. Conviction — Minute of — Ab
sence of Formal Entry — Quashing — 
Costs.]—Where a justice of the peace 
convicts or makes an order against a de
fendant. and a minute or memorandum 
m such i' then made, 1 hr fact that no 
formal conviction has been drawn up is 
no reason why the conviction should not 
be quashed. The court has jurisdiction 
by virtue of s. 119 of the Judicature Act 
to award the costs of a motion to quash 
a conviction under an Ontario statute 

1 gainst either the justice of the peace or 
informant. Rex v. Ren nett, 4 1 L. R. 
205, 1 U. W. R. 300, distinguished. Rex 
v. Mancion, 24 Oce. X. 288, 8 O. L. R. 24, 
3 U. W. R. 750.

34. Conviction— Munic ipal By-laws.] 
—A conviction under a by-law, must shew 
the by-law, that the court may judge of 
its sufficiency. Regina v. Ross, M. T. 
3 Viet. U. R.

30. Conviction — Munic ipal By-law.] 
—And it must shew by what municipality 
the by-lit w was passed. Regina v. 
Ohler, 32 V. C. R. 324.

Qua1 re, whether it is essential to state 
the date or title- the by-law. Ib.

37. Convie n — Name of Infor
mant.]—Tin tame of the informant or 
complain:1 tust in come form or other 
appear face of a conviction. 1N
RE Hf.n ksy, 8 L. J. 299.

38. Conviction — Notice lo Magis
trate — Recognizance.]—Held, that a 
conviction once regularly brought into, 
and put upon the files of the court, is 
there for all purposes, and that a defend
ant may move to quash it, however, or 
at whosoever’s instance it may have 
been brought there. Where, therefore, 
on an application for a habeas corpus 
under R. S. O. 1877 c. 70, a certiorari 
had issued, and in obedience »■ > it 
conviction had been returned, the con
viction was cjuashed on motion, though 
there had been no notice to the magis
trate, or recognizance. Regina v. Le- 
vecque, 30 U. C. It. 509, distinguished. 
Regina v. Weylan, 45 U. C. R. 396.

40. Conviction — Objecting to Regu
larity of Certiorari.]—In shewing 
cause to a rule nisi for quashing a con-
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viction, objection may be taken to the 
regularity of the certiorari, and a separate 
application to supersede it need not be 
made. Regina v. McAllan, 45 1". C. R . 
40*2.

11. Conviction — < >1 1 1 \< 1 in, DIFFER
ENT FROM THAT ('HAKUF.D IN SUMMONS.]—
An action was brought against the de 
fendant, in the police court, at the suit 
of the city of Halifax, for an alleged 
violation of a city ordinance in keeping 
a marine and junk store without license 
therefor, and, after trial, the defendant 
Mas convicted of keeping a mg and junk 
shop without license:—Held, per Went her
be and Rigby, .1.1,, that the conviction 
was bad in that the offence for which 
the defendant was convicted was different 
from that charged in the summons. Per 
Rigby, J., that the criminal side of the 
city court had jurisdiction over the sub
ject matter, and could afford complete 
redress, and that the prosecution was 
wrongly instituted in tlie police court, 
at the suit of the city, the City of 
Halifax v. O’Connor, 3 R. & (1., N. S. 
R 1 "i 1

42. Conviction — Opening up Order.] 
—Where an order <plashing a conviction 
is made upon default of any one appearing 
to support it, the effect "i quashing it 
not only involving the restoration of the 
fine paid by the defendant, but exposing 
the convicting magistrate to an action, 
there is inherent jurisdiction in the court 
to open up such order so made. The 
jurisdiction of the full court to rehear 
motions to quash convictions has not been 
taken away by the Judicature Act, but 
still exists in the divisional courts. Re
gina v. Fee, 13 O. R. 690.

43. Conviction — Order Nisi to 
Quash — Death of Prosecutor.]— 
The death of the prosecutor, who is also 
informant, after a summary conviction, 
before the service on him of an order 
nisi to quash, does not prevent the court 
from dealing with the matter and from 
quashing the conviction. Regina v. 
Fitzgerald, 29 O. R. 203.

44. Conviction — Parties.]—-On appli
cation to quash, the convicting justice 
must be made a party to the rule. Re
gina v. Law, 27 U. C. R. 260.

46. Conviction — Place of Making — 
Distress— Hard I.amour.]—On a mo
tion to set aside a conviction and warrant 
of commitment on the grounds, 1. that 
the conviction was not in the magistrate’s 
office but in that of tlie clerk of the peace; 
2. that the conviction did not contain a 
clause of distress; 3. and that the con
viction only warranted the imprisonment 
without hard labour, whereas the prisoner 
had been committed with hard labour :— 
Held, that the prisoner must I e discharged 
but on the last ground only. Regina y. 
Yeomans, 0 P. It, 66.

46. Conviction— Prior Conviction.]— 
A warrant was issued by a magistrate for 
the apprehension of the defendant, who 
was brought before another magistrate 
thereon, convicted and fined. Subse
quently the magistrate who had issued 
the warrant caused the defendant to be 
summoned before him for the same of
fence, and again convicted and fined him, 
after refusing to receix'e evidence of the 
prior conviction. The court quashed 
the second conviction with costa :—Held, 
that, even assuming that the first con
viction was void by reason of the defend
ant having been brought before a magis
trate other than the one who issued the 
warrant, his appearance and pleading 
thereto amounted to a waiver, and at 
any rate the magistrate who convicted 
the second time could not take advantage 
thereof. Regina v. Rernard, 4 O. R. 
603.

47. Conviction — Seal.}—A conviction 
must be under seal. In re Ryf.h and 
Plows, 46 U. C. II. 206. Bond v. Com- 
MEE, 15 U. R. 716, 16 A. R. 398.

48. Conviction — Separate Offences 
— Disposition of Both Cases After 
Hearing Evidence in Both.]—Two in
formations were preferred before a jus
tice "i the peace against the accused for 
distinct offences of selling liquor to In
dians. At the conclusion of the first 
case, the magistrate reserved his decision, 
and proceeded with the second case, in 
which he convicted, and then dismissed 
the first. On an application to quash 
the conviction, the magistrate stated on 
affidavit that in convicting he was govern
ed only by the evidence in the case in 
which the conviction was made :—Held, 
that the postponement by the magistrate 
of his decision in the first case until he
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luul concluded the second, did not, under 
the circumstances, render the conviction 
in the second case had in law. Regina 
v. McBerny, 3 C. C. ('. 339, distinguish
ed. Hex v. Sing, 22 Occ. N. 423, 9 
H. C. It. 264.

4V. Conviction — Statutory Form.}— 
As to certain objections suggested to a 
conviction, it was held a sufficient answer 
that the conviction followed the form 
prescribed by the Act, C. S. (’. c. 103, 
which wras intended as a guide to magis
trates, and to prevent failure of justice 
from trivial objections. Reid v. Mv- 
Whinnie, 27 U. 0. It 289.

60. Conviction — Two Offences — 
One Penalty.}—Held, that the convic
tion was bad, because, while covering two 
several and distinct offences under the 
same by-law, it imposed only one penalty. 
IIeuina v. Gravbllb, 10 O. R. 736.

61. Conviction — Uncertainty.}—A 
prisoner was convicted three times the 
same day for insolent conduct to a magis
trate on the bench, and detained in prison 
under three several warrants, all dated 
the same day, the periods of imprison
ment in the two last commencing from 
the expiration of the one preceding it, 
but the first to be computed “from the 
time of his arrival and delivery by the 
bailiff into your, the gaoler’s, custody, 
thenceforward” :—Held, that the magis
trate had a right to convict and to sen
tence for continuing periods, but that the 
periods of imprisonment, depending on 
the will of the officer who was to deliver 
him to the gaoler, were uncertain, and the 
prisoner was therefore entitled to be dis
charged. Regina v. Scott, 2U. L. ,1.323, 
See also, In re Crow, 1 C. L. J. 302.

63. Conviction — Uncertainty.}—The 
defendant was convicted before a magis
trate for that he “did in or about the 
month of June, 1880, on various occa
sions,” commit the offence charged in the 
information; and a fine was inflicted 
“for the said offence” :—Held, that the 
conviction was bad, under 32 A 33 Viet, 
c. 21, s. 25, (IX), as shewing the com
mission of more than one offence. Re
gina v. Clennan, 8 P. R. 418.

54. Conviction — Uncertainty.}—An 
allegation in a conviction that the offence 
was committed between the 30th of June

and 31st July was held a sufficiently cer
tain statement of time. Regina v. 
Wallace, 4 O. R. 127.

55. Conviction — Uncertainty.}—Con
viction held bad. as there had been no 
offence committed against the Act 32 
A 33 Viet. c. 21, s. 110, (I).), under which 
the defendant had been convicted, and 
also in not shewing the time and place 
of commission of the offence. Regina 
v. Young, A O. If. 100.

50. Conviction Under License Law Void 
Where Defendant Not Present at the Trial, 
and no Affidavit of Service, j—The court 
made absolute a rule nisi for a habeas 
corpus where it appeared that the pris
oner had been arrested on an execution 
for penalties under the License Laws, 
the justice having proceeded with the 
cause in the absence of defendant without 
an Affidavit of the service of the summons 
although on the hearing of the rule nisi 
it. was made to appear that the summons 
had actually been served. In re Donald 
McEachern, l R. ,v c N. S. R. 321.

57. Conviction — Validity of By-law.] 
—Held, that the validity of a by-law might 
be questioned on a motion to quash the 
conviction made under it. Regina v. 
Cuthbert, 45 U. C. R. 19.

58. Conviction — Variance from Mem
orandum.]—Held, that, the fact that the 
memorandum of conviction differed from 
the conviction as returned, in not pro
viding for imprisonment in default of 
payment, did not invalidate the eon vie - 
i mu, for it i> sufficient if the penalty has 
been fixed at. any time before the convic
tion is formally drawn up. Regina v. 
Smith, 46 U. 0. R. 442.

59. Void Conviction — Action en 
Nullité.}—A conviction made by a 
person illegally exercising the functions 
of a justice of the peace is void, and may 
lie attacked by way of a direct action to 
declare it void. Corporation of Ham 
Nord v. Juneau, Q. R. 21 S. C. 530.

60. Conviction — Void for Uncer
tainty.}—Where the information in a 
conviction charged the defendant with 
measuring or surveying lumber intended 
for exportation in violation of the Act 
of Assembly 8 Viet. c. 81, and the evidence 
referred to three distinct acts, but it did
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not appear for which of them the defend
ant had lieen convicted :—Held, that the 
conviction was had for uncertainty. 
Held, also, that the court had no power 
to allow costs on the <|Hashing of a con
viction. Regina v. Stevens, 3 Kerr. 
N. B. U. 356.

61. Conviction — Void for Uncer
tainty.)—A conviction adjudging the 
defendant to he imprisoned for twenty 
days, or pay 5 pounds sterling and costs, 
is had. Regina v. Worth an, 4 All. N. 
B. It. 73.

62. Conviction — Void for Uncer
tainty.)—A conviction under the i Rev. 
St at. e. 133, s. 3, for fraudulently taking 
away lumber, describing it as “the pro
perty of another,” is defective; it should 
state the name of the owner. Ex Parte 
Holder, 6 All. N. B. R. 338.

63. Drunkenness.)—A by-law of the 
city of Brantford enacted that any person 
found drunk on any of the public streets, 
Ac., thereof, should he subject to the 
penalty thereby imposed, namely, to a 
tine not exceeding $50, inclusive of costs, 
and in default of payment forthwith of 
the line and costs, distress, and in default 
of sufficient distress, imprisonment in 
the common gaol for a term not exceeding 
■ix months, Ac unless the fine and costs 
were sooner paid :—Held, that under 
s.-s. 10 of R. S. (). 1877 e. 184, s. 470, 
there was power to authorize imprison
ment for the |»eriod mentioned. Regina 
v. (Irant, 18 O. R. 160.

A conviction under the by-law directed 
in default of payment forthwith of the 
fine and costs and of sufficient distress, ; 
imprisonment for ten days in the common 
gaol unless the costs and charges including 
the costs of conveying to gaol, were sooner 
paid :—Held, that the conviction was 
bad as there was no power to include the 
costs of conveying to gaol. In.

64. Estoppel of Certiorari.)—Held, the 
defendant having had the certiorari 
directed to the magistrate who had con
victed, was estopped from objecting that 
the conviction was in reality made by 
three, as appeared from the memoran
dum of conviction which was signed by 
them. Regina v. Smith, 46 U. C. R. 442.

•'..Y Exclusion of Evidence.|—Under 32 
A 33 Viet. c. 20, s. 25, (1>.), as amended 
by to Viet c. 51* a. I, D.), defendant 
was charged by his wife, before a magis
trate, with refusing to provide necessary 
clothing and lodging for herself and chil
dren. At the close of the case for the 
prosecution, defendant was tendered as a 
witness on his own behalf. The magis
trate refused to hear his evidence, not 
because he was the defendant, but be
cause he did not wish to hear evidence 
lor the defence; and subsequently without 
further evidence committed him for 
trial :—Held, that the defendant’s evi
dence should have been taken for the 
defence; that a magistrate is bound to 
accept such evidence in cases of this kind, 
and give it such weight as he thinks 
proper, and that the exercise of his discre
tion to the contrary is open to review. 
Held, also, that the amended section of 
the Act is intended to enlarge the powers 
and duties of magistrates in eases of this 
nature, and that the word “prosecution" 
therein includes the proceedings before 
magistrates as well as before a higher 
court. Regin a \ Mbi bu, i i r R. 177.

66. Forum.)—Quiere, whether a single 
Judge ht' power to hear a motion to 
quash a conviction. If he has power his 
decision is final, and not appealable. 
If he has no power, then his action is 
of no avail, and 'till unappealable. Re
gina v. McAulay, 14 (>. R. 643.

67. Habeas Corpus — Certiorari.)— 
A conviction by a magistrate under the 
sections of the Criminal Code relating 
to the summary trial of indictable offences 
may !•»> brought up for review by writs 
of habeas corpus and certiorari. Re
gina v. St. Clair, 27 A. R. 308.

68. Highway Regulations.)—A by-law 
of a town provided that no one should 
use any waggon, Ac., upon any of the 
streets of the town for drawing bricks, 
atones, Ac., when the weight of the load 
should exceed 1500 pounds, unless the 
tires of the wheels were of a specified 
width, but the by-law was not to apply 
to any waggon conveying lumber or goods 
from the mill or manufactory thereof 
into the town if distant more than two 
miles from the town limits, nor to any |>er- 
son passing through the town with vehicles 
loaded with the said articles :—Held, 
bad, as discriminating against residents
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of the town in favour of others. Held, 
also, that a conviction under such by-law 
was bad for not shewing that defendant 
was not a person passing through the 
town, and for imposing imprisonment 
with hard labour. Regina v. Pipe, 1 
O. R. 43.

69. Information — Variance — Con
viction.]—A variance between the in
formation and the evidence in summary 
proceedings before justices of the peace 
is not fatal, since the Summary Convic
tions Act, 1 Rev. Stat. cap. 138; therefore, 
on an information for selling various kinds 
of spirituous liquors, a conviction for 
selling brandy only is sufficient. Ex 
Parte Parks, 3 All. N. B. R. '237.

70. Information — Variance — Con
viction.]—It is no ground for quashing 
a conviction for selling spirituous liquor 
without license that the information on 
which it is founded, and the warrant 
issued thereon, state the offence to be 
selling “liquor” without license: or, sell
ing contrary to the Acts of Assembly, 
when there is but one Act to regulate 
the sale; or, selling to divers persons un
known to the informant—provided the 
evidence proves a side to a particular 
individual, and no objection was taken 
by defendant at the trial to the variance 
between the information and proof, and 
it does not appear that he was in any way 
misled by it. Regina v. Haiisiiam, 1 
Pug. N. B. R. 317.

71. Inquiry commenced by one and com
pleted by two—Invalid Commitment.}— 
Where evidence on a preliminary inquiry 
is commenced before one Justice of the 
Peace and finished before two Justices, a 
commital by the two is irregular unless 
they have heard all the evidence. Re 
Nunn, 6 B. C. R. 464, 2 C. C. C. 429.

72. Jurisdiction.]—The jurisdiction to 
quash convictions was at the time of the 
passing of the Ontario Judicature Act 
in the courts of Queen’s bench and com
mon pleas respectively, and was exercised 
and exercisable by them respectively in 
term; the courts or divisions of the nigh 
court of justice mentioned in s.-s. 3 of s. 
3 of the Act can respectively exercise all 
the jurisdiction of the high court of jus
tice in the name of the high court of jus
tice; the sittings of these respective 
courts or divisions are analogous to and

represent the sittings of the former courts 
of common law in term, and it is to the 
sittings of these courts or divisions that 
applications to quash convictions must 
be made, having regard to s. 87 and rule 
484 of the O. J. Act, and of R. S. C. c. 174, 
s. 2, s.-s. 1, and s. 270. The courts or 
divisions are not to be confounded with 
the divisional courts, which are a distinct 
organization under the Judicature Act, 
and invested thereby with special func
tions . Section 28 of the Act. upon which 
the supposition that a single Judge sit
ting in court had jurisdiction to quash 
a conviction was founded, refers to civil 
actions and proceedings only. And where 
a single Judge sitting in court heard and 
determined a motion to quash a convic
tion, an appeal to the Judges of the Queens 
bench division from his decision, refusing 
to quash such conviction, was treated 
as a substantive motion to quash the 
conviction. Regina v. Beemer, 15 O. 
R. 266.

73. Jurisdiction of Full Court.]—The 
jurisdiction of the full court to rehear 
motions to quash convictions has not been 
taken away by the Judicature Act, but 
still exists in the divisional courts. Re
gina v. Fee, 13 O. R. 590.

74. Jurisdiction.]—The jurisdiction to 
hear motions for orders nisi in criminal 
matters vested in the common pleas di
vision of the high court of justice for 
Ontario is the original jurisdiction of the 
court of common pleas prior to Confeder
ation, and by virtue of s. 5 of C. S. U. C. 
c. 10, the court “may be holden by any 
one or more of the Judges thereof in the 
absence of the others.” On a return or 
an order nisi to quash a conviction the 
court was composed of two of the Judges 
thereof, the third Judge being absent 
attending to other pressing judicial 
work :—Held, that the court wras properly 
constituted to dispose of the order. Re
gina v. Hunchy, 18 O. It. 478.

75. Jurisdiction.] — Whether proceed
ings to quash a conviction under an On
tario Act should be taken before a single 
Judge, or a divisional court. Regina 
v. Wason, 17 A. R. 221.

76. Justice Adjudging Commitment —
Penalty and Cohts.]—-A conviction un
der the Act 83 Viet. cap. 23, for selling 
liquor without license, is bad, if, in ad-
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dition to costs of prosecution allowed by 
the Act, the justices adjudge the defend
ant in default of payment to be committed 
to gaol for a certain time, unless the pen
alty and costs, together with the costs 
of commitment and conveying him to 
gaol, be sooner paid. Regina v. Harsh - 
man, 1 l’ug. X. H. R. 317.

77. Limitation of Time.)—Owing to a 
mistake in the Crown office, a rule to 
return the writ of certiorari, and after
wards a rule for an attachment, issued, 
although a return had in fact been filed. 
The conviction was quashed, but more 
than six months having thus expired 
since the conviction, the court was asked 
to allow process to issue against the jus
tice for the illegal conviction as of a pre
vious term, but the application was re
fused. Qusere, whether the six months 
could be held to run only from the time 
of quashing the conviction. In re Juice, 
19 U. C. It. 197.

78. Magistrate — Description of Of
fice.]—It is not ground for quashing a 
conviction that therein the magistrate 
has described himself as “police magis
trate” and elsewhere as “stipendiary 
magistrate.” In this Province there is 
no distinction. Regina v. McDonald, 
26 N. S. It. 94. Regina v. Hoare, 26 
N. 8. It. 101.

79. Market Regulations.]—A conviction 
for violating a by-law was quashed, the 
by-law having been passed on the 27th 
of March, to go into force the 3rd April 
following, in anticipation of an Act, 
Viet. c. 24, (O.), passed the 10th March, 
to go into operation the 2nd April then 
next ensuing. Sub-section 2 of s. 8 of 
the Act subjects “such vendors of ar
ticles in respect of which a market fee 
may be now imposed as shall voluntarily 
use the market place for the purpose of 
selling such articles,” to market fees, 
whereas the twelfth section of the by-law 
in question was “any person or persons 
who shall voluntarily come upon the said 
market place, Ac., for the purpose of 
selling,” <fcc. :—Held, that “vendors who 
shall voluntarily use the market-place 
for the purpose of selling” was not iden
tical with or equivalent to “any person 
or persons who shall voluntarily come 
upon the said market-place for the pur
pose of selling” the same as “come upon 
the market-place for the purpose of

selling”; nor was the expression “use 
the market-place for the purpose of sell
ing” the same as “come upon the market
place for the purpose of selling”; and that 
the conviction was bad on this ground 
also. Regina v. Reed, 11 O. R. 242.

Held, that the conviction was bad, as 
differing from l *« >t 11 statute and by law, 
being for refusing to pay the fees on eight 

* quarters of beef “exposed for sale,” 
whereas s. 13 of the by-law applied only 
to cases of butcher’s meat exposed for 
sale. In.

80. Necessity for Quashing Convic
tions.]—A conviction, had on the face of 
it, although not quashed :—Held, no 
defence to an action of trespass. Briggs 
v. Spilsbury, Tay. 440.

81. A conviction not set aside protects 
a magistrate against an action of trespass. 
Gates v. Devenihh, 6 U. C. R. 260.

82. Necessity for Quashing Convic
tions.]—Action against a magistrate for 
wrongful arrest and imprisonment, upon 
a conviction for selling spirituous liquors 
without license :—Held, that under C. 
S. U. ('. c. 126, s. 3, trespass will not lie 
against a magistrate until the conviction 
complained of has been quashed; that

I the conviction never having been sealed, 
it was not necessary to have it quashed 
before action; that as only one wrong 
was complained of by plaintiff, he could 
not recover on the two separate counts 
in trespass and case, but must elect on 
which to enter his verdict. Semble, 
that he could not recover on the first 
count because the magistrate had juris
diction, &c., and by the statute should 
be in case. Ha ache v. Adamson, 14 
C. R. 201.

83. Necessity for Quashing Conviction.] 
—Held, following the last case, that an 
order of conviction not under seal need 
not be quashed before action brought, 
for anything done under it. McDonald 
v. Stuckey, 31 U. C. R. 577.

84. But a conviction made by one 
magistrate, in a matter in which juris
diction was given to two only, must be 
quashed, though wholly void. Graham 
v. McArthur, 25 U. C. R. 478.

86. Notice to Magistrate.]—After the 
issue of a writ of certiorari for the removal 
of a conviction for the purpose of quashing
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it, the writ, though served on the clerk 
of the peace, did not come to the notice 
or knowledge of the convicting magis
trate, who enforced the conviction by 
the issue of a distress warrant :—Held, 
that the magistrate was not guilty of 
contempt. Regina v. Woodyatt, 27 
O. R. 113.

87. Nuisance.]—47 Viet. c. 32, s. 13. 
s.-s. 12 (().), enacts that by-laws may be 
passed for "regulating or preventing tin- 
ringing of bells, blow ing of horns, shouting, 
and other unusual noises, or noises cal
culated to disturb the inhabitants,” <&<-. 
Section 2 of the by-law No. 179 of the 
city of London, passed under that Act, 
is as follows : “No person shall, in any 
of the streets or in the market-place of 
the city of London, blow any horn, ring 
any bell, beat any drum, play any flute, 
pipe, or other musical instrument, or 
shout or make, or assist in making, any 
unusual noise, or noise calculated to 
disturb the inhabitants of the said city 
Provided always that nothing herein 
contained shall prevent the playing of 
musical instruments by any military band 
of Her Majesty's regular army, or any 
branch thereof, or of any military corps 
lawfully organized under the laws of ; 
Canada.” The prisoner was convicted 
under the by-law of beating a drum in a 
public street in the city of London :— 
Held, that the by-law so far as it sought 
to prohibit the beating of drums simply 
without evidence of the noise being un
usual, or calculated to disturb, was ultra 
vires, and invalid, and that the refusal 
to receive evidence on the prisoner’s J 
behalf was a valid ground for her dis- j 
charge. Held, also, that the above pro
viso was not an exception that must be 
negatived in either the commitment or | 
conviction. Regina v. Nunn, 10 P. R. 
395.

88. Nuisance.]—A conviction was, that 
the defendant did, on the 16th May, 1886, 
create a disturbance in the public streets 
of the village of L., by beating a drum, 
Ac., contrary to a certain by-law of the 
village. The information was in like 
terms except that the act was laid as done 
on Sunday. The by-law was passed 
under 47 Viet. c. 32, s. 13, (O.), whereby 
power was given to pass by-laws (s.-s. 12), 
“for regulating or preventing the ringing 
of bells, blowing of horns, shouting, and 
other unusual noises, calculated to dis

turb the inhabitants.” The by-law was, 
"tin- firing of guns, blowing of horns, 
beating of drums, and other unusual or 
tumultuous noises in the public streets 
of L., on the Sabbath Day, are strictly 
prohibited.” The only evidence was 
that given by a person who said he “saw ” 
the defendant “playing the drum on the 
streets of L.” on the day in question :— 
Held, that the conviction was bad in not 
alleging that the beating of the drum was 
without any just or lawful excuse. Sem
ble. that it could not be inferred from the 
evidence that the drum made any unusual 
noise, as the witness did not say he heard 
any noise, but only that he saw defendant 
beating a drum. Semble, also, that tin- 
words used in the statute that the noise 
made must be “calculated to disturb 
the inhabitants,” and in the conviction 
that the defendant “did create a dis
turbance by .... the beating a drum,” 
were not equivalent terms. Regina v. 
Martin, 12 O. R. 8(H).

89. Obstructing Highway.]—Held, that 
the defendant appearing on the evidence 
returned to have bona fide asserted a 
claim to the land which he had enclosed, 
it was not a proper case for the adjudi
cation of the mayor (of Belleville) under 
the 72nd or 185th clause of 12 Viet. c. 82; 
and that the summary conviction of de
fendant under that Act for obstructing 
a street, might be quashed by certiorari. 
Rmina v. Taylor, 8 U. C. R. 257.

90. Obstructing Highway.]—Conviction 
by a magistrate for obstructing a highway, 
and order to pay a continuing fine until 
the removal of such obstruction :—Held, 
bad. Regina v. Huber, 15 U. C. R. 589.

91. Proof of Quashing of Conviction.]— 
To prove the quashing of a conviction 
by the court of Queen’s bench a rule of 
court was put in. in which the offence, 
the name of the complainant, and of the 
magistrate, were mentioned :—Held, suffi
cient. without further identifying the 
conviction mentioned in the rule with 
that on which the warrant issued, for tin- 
court would not presume another convic
tion similar in all these respects. Bross 
v. Huber, 15 U. C. R. 625.

92. Proof of Quashing Conviction.]— 
To prove the quashing of a conviction 
on to the appeal quarter sessions, it is 
sufficient to prove an order of that court 
directing that the conviction shall be
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quashed, the conviction itself being in 
evidence, and the connection between 
it and the order shewn. It is not neces
sary to make up a formal record, for the 
statute C. S. U. C. c. 114, enables the 
court of quarter sessions to dispose of 
the conviction by order. Neill v. Mt\- 
Millan, 25 U. C. R. 485.

93. Public Health Act — Refusal to 
Heak Evidence.}—The defendant was 
convicted in July, 1874, under the Public 
Health Act, 36 Viet. c. 43 (O.), of creating 
a nuisance; the magistrates refusing to 
hear witnesses for the defence, on the 
ground that the statute made no pro
vision for such witnesses being called : 
Held, that an application in May, 1875, 
for a mandamus to re-open the complaint, 
was not too late, and the writ was granted; 
the refusal to hear one side being the same 
as if the ease had not been heard at all. 
Semble, that a certiorari might issue in 
such a case, notwithstanding s. 35, of the 
Act. Re Holland, 37 U. C. R. 214.

94. Public Health Act.]—A conviction , 
for carrying on a noxious and offensive | 
trade contrary to R. S. O. 1877 c. 205, 
the Public Health Act, imposed in de
limit of sufficient distress t<> satisfy the 
fine and costs, imprisonment in the com
mon gaol for fourteen days, unless the 
fine and costs, including the costs of com- i 
mitment and conveying to goal be 
sooner paid :—Held, following Regina 
v. Wright, 14 O. R. 668, that the impo
sition of the costs of commitment and 
conveying to gaol was unauthorized, and 
that s. 1 of R. S. (). 1887 c. 74, not re
ferred to in that case, did not affect the 
question. Regina v. Rowlin, 19 O. R. 
199.

95. Sale of Hay.]—A by-law required 
“all hay, <fcc., sold at the market or else
where in the town of Cornwall, which is 
required to be weighed by the vendor 
or purchaser, to be weighed with public 
weigh-scales,” <tc. A conviction under 
this by-law was, that defendant in con
travention of said by-law brought hay 
into said town, and had same weighed 
on scales other than the public scales :— 
Held, that the conviction was had in not 
stating that the hay was sold in the 
market or elsewhere in said town, and 
must be quashed; and with costs to be 
paid by complainant, the weigh-master, 
who had instituted the proceedings for

his own benefit, after warning instead of 
; bringing an action in the division court. 

Regina v. Hollister, 8 O. R. 750.

96. Selling Liquor Contrary to Regu
lations — Conviction Befoke One Jus
tice — Evidence.)—A regulation of the 
general sessions of the city and county 
"i si. John, made in September, 1866, 
required every tavern keeper to put up, 
etc., over his door a sign-board with his 
name at full length, and the words “Li
censed Tavern,” legibly painted thereon, 
under a penalty of forty shillings. This

I regulation was made under the authority 
of the Act 17 Viet. cap. 15, s. 7, which 

1 directed that the penalties should be 
recovered before two justices of the peace.

; McG. was tried before one justice, and 
I convicted under this regulation “for 
j selling liquor without a sign-board.”
] The conviction «lid not show that McG.

was a licensed tavern-keeper :—Held, 
j that the conviction was bad for two 
! reasons : 1. Because one justice had no 

jurisdiction to try the offence; and 2. 
Because the conviction did not state that 
McG. was a licensed tavern-keeper, ta 
whom only the regulation applied. M<> 
Gilvery v. Gault, 1 P. & B. N. B. R. 
641.

97. Selling Liquor Without License —
Statement of Time — Second Offence 
— Evidence.)—A conviction for selling 
li r without license “on a certain day 
between the 31st July and 1st September 
in same year, to wit, on the first day of 
August,” is sufficient, and it is not neces
sary to have fixed the exact day of sale. 
Where a party is sought to be convicted 
under the Act 36 Viet. cap. 10, s. 11, 
(Consol. Stat. cap. 105), of selling liquor 
w ithout a license, as for a second offence 
he must be charged in the information 
with the commission of a second offence, 
and it must also be proved that at the 
time of the information he had been pre
viously convicted. Regina v. Justices 
of Queen’s, 2 Pug. N. B. R. 485.

98. Summary Conviction — Charging
I man One Offence.)—Where the 

information charged more than one 
offence, and after counsel for the defend
ant had objected, the magistrate over
ruled his objections and proceeded to 
hear evidence on all the charges instead 
of amending the information by striking
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out nil hut one of them :—Held, convic
tion void. Hex v. Austin, 10 C. C. C. 
34, 1W.L It. 571.

99. Summons Issued by Two Justices —
Tried my One of These and a Third 
Justice — Conviction Bad.)—Where u 
summons for selling liquor contrary to 
law Wtis issued by two justices of the 
peace, and the cause tried before one of 
them and a justice who had not signed 
the summons :—Held, that the conviction 
must be set aside. Weeks v. Bonham, 
2 R., à C., N. S. lb 377.

100. Trespass. 1—Where the defendants 
had been convicted, under 32 A: 33 Viet, 
c. 22, s. (M), (D.), of trespass to land, and 
it appeared on the evidence before the 
magistrate, set out in the report of this 
case, that there was a dispute between 
the parties as to the ownership :—Held, 
that it was a case in which the title to 
land came in question; and that the de
fendant had been improperly convicted, 
even though the magistrate did not be
lieve that the defendants had a title, it 
not being within his province to decide 
on the title, but merely on the good faith 
of the parties alleging it. Regina v. 
Davidson, 45 U. C. R. 91.

101. Trespass.)—Section 283 of the 
Railway Act of Canada, 51 Viet. c. 29, 
enabling a justice of the peace for any 
county to deal with cases of persons 
found trespassing upon railway tracks, 
applies only where the constable arrests 
an offender and takes him before the 
justice. A summary conviction of the 
defendant by a justice for the county of 
York, for walking upon a railway track 
in the city of Toronto, was quashed 
where the defendant was not arrested, 
but merely summoned. Regina v. 
Hughes, 26 O. It. 486.

102. Trespass.)—The defendants were 
■convicted of a trespass under C. S. U. C. 
c. 105 as amended by 25 Viet. c. 22. They 
appealed to the sessions, which affirmed 
the conviction. The conviction was then 
brought into the high court, and a motion 
was made to quash it on the ground of 
want of jurisdiction in the convicting 
justice, inasmuch as it appeared by the 
evidence, and by affidavits filed, that the 
defendants acted under a fair and reason
able supposition that they had the right 
to do tne acts complained of within the

meaning of the above statutes :—Held, 
that that was a fact to be adjudicated 
upon by the convicting justice upon the 
evidence, and, therefore, that a certiorari 
would not lie for want of jurisdiction. 
Regina v. Malcolm, 2 O. R. 511.

103. Unsworn Information — Succes
sive Trespasses — Pleading.}—De
fendant, a justice, on the 5th of May 
1869, issued his warrant against the plain
tiff on an alleged charge of stealing a 
lease, without any information being laid, 
upon which warrant the plaintiff was 
arrested and brought before him :—Held, 
that defendant was liable in trespass, as 
without information on oath he had no 
jurisdiction over the person of plaintiff. 
Defendant, on 11th May caused plaintiff 
to be brought before hnn a second time 
on said warrant, when there was no 
prosecutor, no examination of witnesses, 
and no confession, and committed plain
tiff for trial :—Held, following Connors 
v. Darling, 23 U. ('. R. 541, that it was 
a new act of trespass, for which a second 
count was well laid in the declaration. 
At the sessions defendant appeared as 
prosecutor, when plaintiff was tried and 
acquitted. Held, that a count for ma
licious prosecution could be added to 
this. Held, also, that a warrant, though 
good on its face, will not protect a justice 
under C. S. U. C. c. 126. s. 2, unless issued 
upon a proper information. Appleton 
v. Leppee, 20 (’. I’. 138.

V. Civil Causes.

1. Administering Oath.)—In an action 
for slander for stating that the plaintiff 
had sworn falsely, it appeared tnat the 
proceedings in which the alleged false 
swearing was done were before two jus
tices, on an information for unlawfully 
killing cattle :—Held, that this being 
a mere trespass, the parties had no juris
diction to administer an oath, and that 
the plaintiff should he non-suited. Ga- 
nong v. Fawcett, 2 Pug. N. B. R. 129.

2. Affidavit for Attachment — Before 
Whom to be Made.)—Where the affi
davit on which an attachment was ground
ed was made before a justice of the peace, 
and it appeared that a commissioner for 
the county was, at the time, at his usual 
residence, and within three miles of tha

1
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place where the affidavit was made, 
the proceedings were set aside. Ivnodel 
v. Best, 2 Thom. N. S. R. 149.

3. Assault —- Unproved or Trifling— 
Appeal.)—Plaintiff instituted an action 
under section 23. cap. 147, 3rd Revised 
Statutes, before two justices of the peace 
against defendant for an assault, and the 
justices on hearing the evidence, dis
missed his complaint, either deeming the 
offence not proved, or so trifling as not 
to merit punishment. Plaintiff thereupon 
appealed to the Supreme Court, and the 
Judge presiding at Annapolis dismissed 
his appeal, but gave him a rule nisi to 
bring the case for argument before the 
full court :—Held, that in a ease of this 
nature, plaintiff was not entitled to appeal 
from the decision of the justices of the 
peace. Construction of section 8 of 
chap. 1, 3rd Rev. Stats. Chestf.y v. 
Grashie, 1 X. S. D. 191.

4. Civil Court — Justice Subpoenaed 
as Witness After Issuing Summons — 
Trial by Another Justice— By Whom 
Judgment is to be Signed and Exe
cution Issued — Consol. St at., Cap. 
51, S. 7 — Act 45 Vict. Cap. 9 — Juris
diction of County Court to Try Action 
Against Justice.)—Where a justice, 
after issuing summons in a civil suit, is 
subpoenaed as a witness, and another 
justice tries the cause under Consol. 
Stat., cap. 60, s. 30. the latter must sign 
the judgment and issue execution. By 
the Act 45 Vict. cap. 9, the county court 
has jurisdiction to try actions against 
justices of the peace for acts done in the 
execution of their office. Knox v. 
Noble, 28 N. B. R. 84.

5. Conviction — Irregularities in.)— 
In an action for breach of the License 
Laws, where the plaintiff is described in 
the writ as clerk of the county of Col
chester. and he is only clerk of one of 
the districts therein, and where the pro
cess was served by a person not a sworn 
constable, and the conviction did not 
follow the exact words of the statute :— 
Held, not sufficient irregularity to quash 
the proceedings. McCully v. McKay, 
Cochran’s, N. S. R. 82.

6. Jurisdiction in Civil Cause — Tres
pass to Land — Title in Question.]— 
If in an action of trespass to land, tried 
before a justice of the peace, the defendant

sets up title and offers a deed in evidence, 
and the plaintiff also gives evidence of 
deeds, and of a title arising by estoppel, 
on which the justice undertakes to decide, 
the title in question is bona fide, and the 
justice has no jurisdiction. Regina v. 
Harsh.man, 1 Pug., N. B. R. 346.

7. Jurisdiction in Civil Cause.)—The 
; court is very reluctant to disturb a jus- 
! tices’ judgment on a strict rule of law,

where the substantial justice of the case 
is in favor of the verdict. Jordan v. 
Coates, 2 All., N. B. R. 107.

8. Jurisdiction in Civil Cause — Com
mission.)—A new commission of the peace, 
in which the name of one of the former 
justices is omitted, does not determine 
his authority until he has express or im
plied notice of the new commission.

I Turner v. Doyle,Trin. T. 1833 (XT. B. R.)

9. Jurisdiction in Civil Cause — (îrant
ing New Trial.)—A justice of the peace 
has no power to grant a new trial in an 
action tried before him under the Act 
50 Geo. III. cap. 17. Rose v. Marsh, 
Trin. T. 1827 (X. B. It).

10. Jurisdiction in Civil Cause — N'bar
est Justice — Meaning.]—An Act 
directed that the damages caused by an 
alteration of a road should be assessed 
by five freeholders, to the appointed by 
“the nearest justice of the peace” :— 
Held, that this necessarily meant the 
nearest disinterested justice. Rex v. 
Heaviside, Hil. T. 1833 (N. B. It.).

11. Jurisdiction in Civil Cause — Pro
ceedings in Magistrate’s Court.)— 
An objection, that a defendant was a 
commissioner for laying out public money, 
and as such contracted with the plaintiff,

! cannot be set upon review of the justice’s 
judgment, where it was not made at the 

' trial before the justices. The proceedings 
| in magistrates’ courts are regulated by 

the same general rules as in other courts. 
Cormier v. Tibideau, 1 Kerr’s, N. B. 
R. 297.

12. Jurisdiction in Civil Cause — Pro
ceeding with Trial — Different Jus
tice.)—Where a justice of the peace 
commences the trial of a civil suit, but is 
unable to proceed because he is required 
as a witness, and another justice is called 
upon to try the cause under 1 Rev. Stat.
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cup. 137. 8. 28, lie must continue the 
proceedings to the end of the suit; the 
first justice has no further jurisdiction. 
Summer v. Mo.nagle, 6 All., N. B. K. 
308

13. Jurisdiction in Civil Cause — Re
plevin.}—A justice of the peace muy 
grant replevin for cattle impounded, 
for breach of regulations of justices in 
sessions made under the Act 13 Viet, 
cap. 30, it being in the nature of a dis
tress damage feasant. See Sterling v. 
Jones, 2 All.. N. B. R. 522.

A justice has jurisdiction, though the 
value of the cattle impounded exceeds 
5 pounds sterling, it the amount required 
to obtain their release does not exceed 
that sum. Ibid.

14. Jurisdiction in Civil Cause — Par
ish Court— Jurisdiction Must Appear 
on Face of Proceedings — Residence 
op Plaintiff or Defendant— Place.]— 
In an action in a parish civil court, it 
should appear on the face of the pro
ceedings. either by evidence or by the 
admission of the parties, that the case 
is within the limits of the commissioner’s 
jurisdiction. And in an application for 
review, where it did not appear from 
the proceedings that the plaintiff or de
fendant resided or the cause of action 
arose within the parish for which the 
commissioner was appointed, it was held, 
by Allen, C. J., and Weldon and I)ufT, 
J. J., that the judgment should be set 
aside, and also that the facts necessary 
to give jurisdiction could not be shown 
by affidavit. Corbet v. McCracken, 
2 P. & B.. X. B. R. 157.

15. Jurisdiction in Civil Cause — Re
view from Justice’s Court.]—In the 
case <>! a review from a justice’s court, 
it is not a sufficient ground for reversing 
the judgment that the evidence to sup
port the verdict is slight, and contra
dicted by that on the other side, if the 
whole ease be such as the justice was war
ranted in submitting to the jury for their 
decision. Lee v. Breen, 2 Kerr’s, N. 
B. It 828.

16. Jurisdiction in Civil Cause — Re
view from Justice’s Court.]—On a 
review from a justice’s court, the defend
ant, against whom judgment had been 
rendered, did not deny his liability, but 
contended that he was jointly liable

with another person, and that although 
the action had been commenced against 
both, judgments had been received against 
him alone. It appeared on the justice’s 
return that he was the only defendant 
who had been served wtih summons and 
appeared, and that the judgment had 
been so entered at his request, the court 
affirmed the judgment. The court re
fused to receive affidavits to falsify the 
return. Buckstaff v. Doten, 2 Kerr’s, 
X. B. R. 366.

17. Jurisdiction in Civil Cause — Re
view of Judgment.]—O11 review of the 
judgment illegally rendered for the de
fendant in a justice’s court, the same may 
not only be reversed, but judgment will 
be awarded for the plaintiff for the amount 
sought to be recovered, where the right 
is clear and the facts undisputed. Wat
son v. Marks, 2 Kerr’s, N. B. R. 694.

18. Jurisdiction in Civil Cause — Waiv
ing Balance]—A justice of the peace 
has no jurisdiction, under the Act 4 Win. 
IV. cap. 45, in cases of debt where the 
amount exceeds 5 pounds sterling, unless 
reduced to that sum by actual payments. 
A creditor has not the power of bringing 
such a debt within the jurisdiction of a 
justice by waiving the balance of his 
claim, so as to bring the demand within 
the sum to which the justice’s courts 
are limited. White v. Macklin, 1 Kerr’s, 
\. B. R. 94.

19. Jurisdiction in Civil Cause — Tres
pass to Land — Title in Question.]— 
A justice of the peace has no jurisdiction, 
under the Act 56, Geo. III. cap. 17, to 
try an action where the title of land comes 
in question, and if the defendant in an 
action of trespass justifies entering on 
the land, as being a highway, the juris
diction of the justice is ousted. Colwell 
v. Purdy, Trim T., N. B. R. 1831.

20. Justice’s Court — Jury Failing 
to Agree.]—Plaintiff sued in the comity 
court, as indorsee of a promissory note. 
He had theretofore sought to recover 
before justices of the peace and a jury, 
when the jury failing to agree on ~ ver
dict, the justices had discharged them, 
and made an order as to payment of 
costs, but rendered no decision in the 
action :—Held, that under c. 102, R. S., 
the justices had no authority to dismiss 
the jury without their having rendered
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some verdict, nor to summon another. 
Having done so the trial was abortive, 
and plaintiff might bring a fresh action, 
if he chose, before other justices. That 
the matter was not to be considered res 
judicata because of the judgment the 
justices had thought proper to sign, as it 
did not finally settle the matter at issue. 
Cheelman v. Stewart, ‘28 N. S. K. 185.

21. No Formal Conviction — Trespass 
to Lands — Costs Against Magistrate. 
—On motion to <piash a conviction made 
by a justice of the peace <>n a charge 
of trespass to lands :—Held, that no 
formal conviction having been returned 
was no bar to the quashing of the con
viction or minute of adjudication, ami 
under the Ontario Judicature Act costs 
may be awarded against the magistrate 
and prosecutor upon such motion. Hex 
V. Man< ION, 8 C. O. C. 218, 8 O. L. R. 24.

22. Proving Conviction.]—Semble, that 
a conviction returned under the statute 
to the quarter sessions and filed by the 
clerk of the peace, becomes a record "i 
the court, and may be proved bv a cer
tificate copy. Graham v. McArthur, 
25 V. C. R. 478.

23. Refusing to Pay Seaman’s Wages 
or Grant his Discharge — Nor Criminal 
Offences — Jurisdiction.]—Refusal to 
pay a seaman his wages or to give him 
his discharge are not criminal offences, 
and under tin- Seamen’s Act of Canada, 
ch. 74, R. K., there is no authority given i 
to magistrates to summarily convict 
the master of a British ship, of such 
offence, even if at the time the complaint 
is laid, the ship is within Canadian juris
diction and of Canadian register. Rex 
v. Mkiki.e, 7 C. C. C. 369,36 N. 8. R. 297.

24. Stipendiary Magistrate — Seamen’s 
Wages — Jurisdiction in Actions for 
— What Necessary to Show to Give 
Jurisdiction.]—Plaintiff contracted with 
one Feltmate. who professed to be the 
owner of a vessel, to sail her as master 
at a stipulated rate of wages. After the 
lapse of six months Feltmate who up to 
that time had been on board, left the ship, 
and plaintiff discovered he was not the 
owner, the possession of the ship having 
been demanded by the defendant the real 
owner. Plaintiff then sued defendant 
for wages as master before the stipendiary 
magistrate under the Canadian Statute

of 1873, cap. 129. secs. 52 ami 59. which 
enable a master to sue for wages due him, 
not exceeding $200 :—Held, that the 
stipendiary had no jurisdiction, and that 
the judgment could be reviewed on cer
tiorari. McDonald, C. J., and Rigby, J., 
dissenting. Per Weatherbe. J., that the 
case came within the principles as to a 
jurisdiction given to try cases between 
persons of a specified class or classes, 
and the magistrate had no evidence of 
either of the two classes suing and being 
sued respectively in this case Hawes 
v. Hart, (i R. & G. N. S. R 42, 0 
<\ L. T. 140.

25. Summons — Direction of — 
Jurisdiction of Stipendiary Magis
trate Concurrent.}—-The directing of 
a writ in a suit before a stipendiary uiagis- 
tmte for seamen’s wages, to any of the 
constables of the county instead of the 
sheriff or to his deputy, is not a nullity 
but a mere irregularity, which is waived 
by appearance. The jurisdiction of the 
stipendiary magistrate under 3rd Revised 
Statutes, c. 75, is concurrent only with 
that of two justices of the peace and not 
exclusive. In this case the writ was 
signed by and made returnable before 
the stipendiary magistrate, but two 
justices of the peace were substituted 
for him on the trial by the request of the 
defendant :—Held, that the irregularity, 
if any, was cured by the assent of the 
defendant. Construction of 3rd Revised 
Statutes, cap. 75. sec. 25, and of Pro
vincial Acts of 1805, cap. 1. sec. 13. 
Anderson v. Mason. 1 X. S. 1). 1.2 Old. 
X. S. R. 309.

26. Trespass to Lands — Bona Fide 
Dispute.]-—Where, in a proceeding be
fore two justices under 1 Rev. Stat. cap. 
133, for wilfully cutting and carrying 
away timber off complainant’s land, 
there is shown to be a bona fide question 
to title or boundaries, and the act was 
done under a bona fide claim of right, 
the wilfulness of the act is negatived, 
and defendant should hr discharged. 
Ex Parte Donovan, 2 Pug.. X.B.R. 389.

27. Whether Directing Illegal Act.]— 
Defendant constable had illegally levied 
on plaintiff’s waggon, in the possession 
of a judgment debtor, but had not re
moved it. The judgment debtor desiring 
that it should be removed, the defendant
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constable consulted the defendant magis
trate. who had issued the execution, who 
said, “Well, if he wants the waggon, go 
and bring it in” :—Held, that the words 
did not amount to a direction to the con
stable sufficient to render the magistrate 
liable, but were mere friendly advice. 
Per Meagher, J., unless the magistrate 
knew that there was doubt as to the ow
nership of the waggon. O’Handley v. 
Dooley, 31 N. S. 11. 121.

VI. Costs.

1. Costs.]—Costs cannot be given on R 
conviction for a penalty for a breach of 
a by-law of the city of Fredericton. 
The word “costs” in the 81st section means 
the costs of distress and sale. Ex Parte 
Mowby, 3 All.. N. B. R. 276.

2. Costs.]—If the prosecutor appears 
at the trial of a complaint and the justice, 
after hearing, dismisses it, he has no power 
to award costs against the prosecutor 
under the Summary Convictions Act, 
1 Rev. Stat. e. 138, s. 11. Ex Parte 
Beattie, r> All., N. B. R. 377.

3. Costs.]—Justice’s Summary Convic
tions Act, 12 Viet. c. 31, gives no general 
powers to award costs on convictions. 
Ex Paste Clifford, 3 All., N. R. R. 16.

4. Costs.]—Where justices have power 
to award costs on a summary conviction, 
they must specify the amount. Ex 
Parts Hartt, 3 All., N. R. R. 122.

5. Costs.]—Costs not allowed on quash
ing conviction. Regina v. Stevens, 
Kerr’s, N. B. R. 356.

6. Costs Improperly Imposed.]—There, 
is no general power to award costs upon 
a conviction under an Ontario statute 
where such power is not given by the 
statute itself ; and therefore where on a 
conviction under s. 162, c. 174, R. S. O. 
1877, for attempting to obtain informa
tion at the polling place as to the candi
date for whom a voter was about to vote, 
costs were awarded against defendant, 
the conviction was ordered to be quashed : 
—Held, also, that there was no power 
to amend the conviction in this respect. 
Regina v. Lennon, 44 U. C. R. 456.

7. Costs of Motion.]—Convictions quash
ed with costs to be paid by the prose
cutor. Regina v. Hazen, 23 O. R. 387.

8. The practice is not to give costs 
on quashing a conviction. Regina v. 
Johnston, 38 IT. C. It. 549. Regina v. 
Somers, 24 O. It. 244.

9. Costs against the informant refused. 
Regina v. Somers, 24 O. R. 244. Re
gina v. Coulson, 24 O. R. 246.

10. Casts of quashing conviction with
held from successful defendant, where he 
filed no affidavit denying his guilt, or 
casting doubt upon the correctness of 
the magistrate's conclusion upon the 
facts. Regina v. Steele, 26 O. R. 540.

11. It is not the practice to give 
costs in cpiashing a conviction. Regina 
v. Johnston, 38 U. C. R. 549.

12. Quære, whether the defendant 
should not get the costs of quashing a 
conviction made to test the law. Re
gina v. Jamieson, 7 O. It. 149.

13. Where a weigh-master instituted 
a prosecution for his own benefit, after 
w'aming, instead of bringing an action 
in the division court, and the conviction 
was (plashed, he was ordered to pay the 
costs. Regina v. Hollister. 8 O. R. 750.

14. A conviction was quasi id without 
costs where it appeared that the defendant 
had attempted to tamper with the in
formant. Regina v. Ryan, 10 O. R. 254.

15. As it appeared that in this case the 
search warrant had been issued, and the 
defendant’s premises searched, for the 
mere purpose of possibly securing evidence 
upon which to bring a prosecution, the 
justices of th<> peace ana the informant 
were ordered to pay the defendant’s 
costs. Regina v. Walker, 13 O. R. 83.

16. Costs of the application to quash 
a conviction will be adjudged against 
a private prosecutor where he lays an 
information without having reasonable 
ground for believing that the charge will 
be sustained by proper evidence. Re
gina v. Kennedy, 10 O. R. 396.
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17. The order to quash the conviction 
was made without costs because the de
fendant had taken so many exceptions 
to the conviction upon which he had 
failed, and because the merits of the com-

Elaint were against him. Regina v. 
ynch, 12 O. R. 372.

18. Conviction quashed with cost 
against the informant, where he had a 
pecuniary interest in the prosecution. 
Regina v. Stewart, 17 O. R. 4.

19. Remarks on the question of costs 
in quashing convictions. Regina v. 
\\ nan am, -'I O. R. 619.

20. The court in considering the ques
tion of costs suggested that in future with 
the notice of motion for a certiorari, a 
notice might also be served stating that 
unless the prosecution was then abandon
ed, and further proceedings rendered 
unnecessary, costs, would be asked for, 
when a strong case would be made for 
granting the defendant costs in cases in 
which it would be unjust and unfair to 
put defendant i" such costs. Regina 
v. Westgate, 21 O. R. 621.

21. Costs — Power to Award — In
formation Dismissed.]—A justice of 
the peace has power to grunt costs on 
dismissing an information heard before 
him under the Summary Convictions Act, 
Consol. Ktnt. c. 62, s. 16. Ex Parte 
Roes, 2 P. 4 B., N. lb R. 837.

22. Magistrate — Demand of Fees — 
Indictable Offence.]—A magistrate 
cannot properly demand fees when the 
proceedings cannot be dealt with sum
marily. Rex v. Meehan, (No. 2), 5 
C. C. C. 312,3 0. L. R. 361.

VII. Dismissal of Proceedings.

1. Appeal from Dismissal of Complaint.]
—Held, that a prosecutor <>t a complaint 
cannot appeal from the order of a magis
trate dismissing the complaint, ns by 
R. 8. O. 1877 c. 74, s. 4, the practice of 
appealing in such a case is assimilated to 
tnat under 33 Viet. c. 47 (D.), which con
fines the right of appeal to defendant. 
A prohibition was therefore ordered, but

without costs as the objection to the 
jurisdiction had not been taken in the 
court below. In re Muiu»hy and Cor- 

| Nish, 8 P. R. 420.

2. Certificate of Dismissal — Where 
Informant Does Not Appear — Right

j to Grant — Subsequent Complaint 
! for Same Offence — Whether Bona 

Fide of Justice in Granting Certifi- 
j cate Can be Inquired Into — Canada 

Temperance Act, 1878.]—-Held, by Allen, 
C. J., Weldon, Wetmore, King and Fraser, 
JJ., that the certificate of dismissal pro- 

; vided for by the 43rd section of the Sum- 
j mary Convictions Act may be granted 
j as well where the informant neglects to 
j appear and the complainant is dismissed 
1 on that ground, as where he does appear 

and the information is dismissed on the 
; merits. By Palmer, J., that such certifi- 
1 cate can only be granted where the in- 
j formation is dismissed after hearing.
I Held, also, (Weldon and Wetmore, JJ., 
j dissenting), that the magistrate or other 
! officers before whom an information for an 

offence against the Canada Temperance 
1 Act is being heard, if a certificate of dis

missal of a prosecution for the same 
alleged offence is relied on as a bar to 

! his proceeding, has a right to enquire 
whether the previous prosecution was 
real and bona fide, or was instituted 

1 fraudulently and collusively. Ex Parte 
I Phillips, 24 N. B. R. 119.

3. Record in Police Court — What 
Sufficient.]—Held, that the following 
record of the police court was sufficient 
evidence of the termination of the pro
ceedings : “J. J. Backstrom, charge, 
stealing two rings (pros. J. Beck); dis
charged.” Backstrom v. Beck, 5 R. 
& G. N. S. R. 538.

VIII. Jurisdiction.

1. Action to Recover Fine and Costs.]— 
In an action for the recovery from the 
defendant, a justice of the peace, of the 
fine and costs paid to the defendant by 
the plaintiff upon a summary conviction 
made by the defendant under an Ordi
nance of the North-West Territories, 
which conviction had been quashed, it 
was held that the action did not lie 
against the magistrate, since, under s. 11 
of the Ordinance respecting justices of
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the peace. Con. Ord. (18!)8) c. 32, he 
«u bound to transmit the fine to the 
Attorney-General forthwith upon its re
ceipt by him, and, in the absence of evi
dence that he had not remitted, must be 
presumed to have done so, and the costs 
were, by the conviction, directed to be 
paid to the complainant, whose agent 
to receive them the plaintiff must have 
known the defendant to be. Kaulitski 
v. Telford. 24 Occ. N. 108.

2. Adjourning Proceedings — Power.] 
—One justice of the peace has power at 
the return day of the summons to ad
journ the proceedings till a future day, 
under the Summary Convictions Act 
(1 Rev. Stat. cap. 138, s. 21), though 
jurisdiction to hear the case is given to 
two justices. Ex Parte Holder, 6 All., 
N. B. EL 318.

3. Aldermen.]—Quaere, have the aider- 
men of a city as ex officio justices of the 
peace, any jurisdiction beyond the city 
limits. Regina ex rel. Blasdell v. 
Rochester, 7 L. J. 102.

4. Aldermen — Oath.]—Under the 
Municipal Act of 1866, as amended by 
31 Viet. c. 30 (O.), an alderman is not 
ex officio authorized to act as a justice 
of the peace until he has taken the oath 
of qualification as such. Regina v. 
Boyle, 4 P. It. 256.

5. Amended Information — Re-Swear
ing— Waiver — Record of Conviction 
— Sec. 880.]—The magistrate in the 
presence of the defendant and prosecutor 
amended the information which was laid 
under the Master and Servants’ Act, 
Ontario, 1901, but the information was 
not re-sworn. The amended information 
was then rend over to the defendant and 
he was informed that he would be tried 
on the amended information. He made 
no application for adjournment or raised 
any objection to the proceeding :—Held, 
that under the circumstances, the magis
trate having the defendant before him, 
even though brought there improperly, 
may proceed to try him on the amended 
information though not re-sworn, even 
though the Act under which he is tried 
requires information on oath, provided 
the defendant does not protest. Held, 
further, that being satisfied from a per
usal of the depositions, that an offence of 
the nature described in the conviction

has been committed by the defendant, 
and the magistrate had jurisdiction 
over it, and the punishment imposed 
is not in excess of the law, the court will 
not invalidate the conviction by reason 
of the fact that the date and place of 
offence is not stated in it; where these 
clearly appear on the depositions the 
conviction may be amended under secs. 
883 and 889. Rex v. Hawes, 6 C. C. C. 
499.

6. Appeal from Conviction Before — 
Affidavit Required by N. W. T. Or
dinance.]—There is no right of appeal 
from a conviction under the Liquor Li
cense Ordinance unless the appellant 
made the affidavit required by the N. \V. 
T. Ordinance within the prescribed time. 
An omission to do so renders the juris
diction of the court to hear the appeal 
a nullity, and such omission cannot be 
waived. Kavanagh v. McIlmoyle, 6 
C. C. C. 88, 5 Ter. L. It. 235.

7. Arrest on English Warrant.]—The
prisoner was arrested in Toronto, upon 
information contained in a telegram from 
England, charging him with having com
mitted a felony in that country, and 
stating that a warrant had been issued 
there for his arrest :—Held, that a person 
cannot under the Imperial Act, 6 & 7 
Viet. c. 34, legally be arrested or detained 
here for an offence committed out of 
Canada, unless upon a warrant issued 
where the offence was committed, and in
dorsed by a Judge of a superior court in 
this country. Such warrant must dis
close a felony according to the law of 
this country, and semble, that the ex
pression ‘‘felony, to wit larceny,” is in
sufficient. The prisoner was therefore 
discharged. Regina v. McHolme, 8 
V. R. 452.

8. Arrest Without Summons.]—Under 
1 Viet. c. 21, s. 27, a magistrate cannot 
cause the arrest of a party in the first 
instance; he must first lie summoned 
before him. Cronkhite v. Sommerville 
3 U. C. It. 129.

9. Apprehension of Lunatic — Joint 
Acting.]—Before two justices can issue 
a warrant for the apprehenison of a 
person charged with being a dangerous 
lunatic under the 1 Rev. Stat. cap. 89 
(Consol. Stat. cap. 22), the evidence re
quired by the statute must be given
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before them, both acting together, and 
it is not sufficient that an affidavit be 
made before one and shown to the other. 
McGuirk v. Richard, 2 Pug., N. B. R. 
240.

10. Assault — Variance of Warrant 
and Conviction from Minute of Ad
judication — Summary Trial.}—Upon 
a summary trial by consent of a conviction 
for common assault, before a stipendiary 
magistrate, the sentence imposed differed 
from the minute of adjudication in which 
no mention was made of hard labor :— 
Held, such a variance is fatal, and de
fendant discharged. Ex Parte Car
michael. 8 C. C. C. 10.

11. Assault — Lesser Offence — 
Summary Trial — Limit of Punish
ment.]—By sec. 265 of the Code common 
assault is an indictable offence. A sti
pendiary magistrate summarily trying 
an accused, by his consent, for inflicting 
grievous bodily harm, may convict him 
of the lesser offence of common assault, 
and impose the punishment provided by 
sec. 265 for a conviction upon an indict
ment. Rex v. James Coolen, 7 C. C. C. 
522, 36 N. 8. R. 510.

12. Assault — Jurisdiction to Re
duce Charge.}—A justice of the peace 
has no jurisdiction, of his own motion, 
to reduce a charge of assault with intent 
to do grievous bodily harm, to one of 
common assault, in order to allow himself 
to proceed to dispose of it summarily.
A certificate of dismissal in such case is 
no bar to a civil action. Miller v. Lees 
•2 C. C. C. 282, 2f» A. R. 12v

13. Assault — Prayer to Proceed 
Summarily — Service of Copy of 
Minute of Conviction — Justification 
to Constable Arresting — Distinction 
Between Order and Conviction.}—-A 
justice of the peace has no jurisdiction 
to try an assault summarily unless it is ; 
given him by statute, and he must strictly 
pursue the authority given ; and in order ! 
to give him jurisdiction under the Sta
tute of Canada, 32 <fc 33 Viet. c. 20, s. 43,
it is necessary that the complainant 
should request him to proceed summarily, 
and this request should he made at the , 
time of the complaint. Where the pro
ceedings did not show whether such 
request was made or not, but it was proved 
that the complainant was present at the

return of the summons, and gave evidence 
against the defendant, if any intendment 
could be made, it might be presumed 
complainant had made such request. 
If a warrant of commitment issued by a 
justice of the peace is good on its face, 
and the magistrate had jurisdiction in 
the case, it is a justification to a constable 
to whom it is given to be executed and 
a person resisting him is guilty of an 
assault; and where the warrant was based 

; on a conviction for an assault, it is not 
necessary in order to make the warrant 
legal and a justification to the constable, 
that it should be stated in the conviction 
and warrant that the complainant had 
requested the magistrate to proceed sum
marily. Quiere, whether it is necessary 
to state in the warrant and conviction 
that the complainant had requested the 
magistrate to proceed summarily. Where 
the form given by the schedule of the Act 
has been pursued, and the offence is one 
over which the magistrate had jurisdic
tion, if requested to proceed, and he has 
proceeded and convicted on the evidence,

! and in the presence of the prosecutor, 
the court was inclined to sustain the con
viction and warrant. The warrant re
citing the conviction, and being good on 
its face, under such circumstances, was 
a sufficient justification to the constable. 
A conviction for an unlawful assault may 
adjudge defendant to be imprisoned in 
the first instance, under section 43 of the 
32 & 33 Viet. c. 20. It is not necessary, 
before a defendant, convicted of an as
sault. is imprisoned, that he should be 
served with a copy of the minute of con
viction. The 52nd section of the Act 32 
& 33 Viet. c. 31. which might require 
this to be done before a warrant of com
mitment could issue, applies to orders 
made by justices, and not to convictions. 
A party duly convicted of an offence is 
bound to take notice of the conviction 
at. his peril. Regina v. O’Leary, 3 Pug. 
N. B. R. 264

14. Assault.]—At common law magis
trates have no summary jurisdiction to 
try complaints for assaults. The juris
diction is derived solely from C. S. C. c. 91, 
and can only be exercised where prayed 
under that statute. In re Switzer, 9 
L. J. 266.

15. Assault.]—The defendant on being 
charged before a stipendiary magistrate 
with felonious assault, pleaded guilty
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to a common assault, but denied the more 
serious offence. The magistrate, without 
having complied with the requirements 
of s. 8 of the Summary Trials Act, H. S. C. 
c. 170, by asking defendant whether he 
consented to he tried before him or de
sired a jury, proceeded to try and convict 
the defendant on the charge of the fe
lonious assault :—Held, that the defend
ant was entitled to be informed of his 
right to trial by jury, and that the con
viction must be quashed. Where a stat
ute requires something to be done in 
order to give a magistrate jurisdiction, 
it is advisable to shew, on the face of the 
proceedings, a strict compliance with 
such direction. Regina v. Hogarth, 
24 U. R. GO.

10. Assault.]—The defendant was con
victed of a common assault, upon the 
complaint of the prosecutor, who orally 
requested the magistrate to proceed 
summarily :—Held, that the request to 
proceed summarily need not be in writing. 
Regina v. Smith, 40 U. C. R. 442.

17. Associate Justices — Request.]— 
Where a party charged comes or is brought 
before a magistrate in obedience to a 
summons or warrant, no other magis
trate can interfere in the investigation of 
or adjudication upon the charee. except 
at his request. Regina v. McRae, 28 
O. R. 600.

18. Both Magistrates Present.]—As to 
a matter within the jurisdiction of two 
justices, both should be present when 
the information is laid and the summons 
granted, but only one need sign the in
formation, and the conviction should 
show on its face the facts necessary to 
give jurisdiction to the one not signing. 
Regina v. McKenzie, 23 N. S. R. 0. 
Regina v. Brown, 23 N. S. R. 21. Re
gina v. Ettinger, 32 N. S. R. 176.

10. Certiorari — Costs.]-—On a motion 
for an order to quash a conviction made by 
a justice of the peace in a criminal cause :— 
Held, that conviction must be quashed. 
The court has no jurisdiction to give 
costs against the prosecutor or against 
the magistrate in certiorari proceedings 
of a criminal cause. In cases where 
costs have been given against an un
successful applicant for certiorari pro
ceedings, the court has such powrer either 
because of the recognizance defendant

has entered into to pay costs, or as a 
punishment for erroneously putting the 
jurisdiction of the court in motion. Rex 
v. Bennett, 5 C. C. C. 459, 4 O. L. It. 205.

20. Certiorari — Costs of Conveying 
to Gaol.]—The Superior Court has juris
diction to take cognizance, upon eer- 
tionari, of every decision rendered by a 
justice of the peace, even in criminal 
matters. 2. A recorder has no right, in 
imposing a fine and the costs of a prose
cution, and imprisonment in case of non
payment, to require as a condition pre
cedent to the liberation of the defendant, 
the payment of the costs of prosecution 
and conveying to gaol ; and a conviction 
containing that provision will be quashed 
upon certiorari. Leonard v. Pelletier, 
Q. R. 24 S. C. 331, G Q. P. R. 54.

21. City and County.]—By R. S. O. 1877 
c. 3, certain cities, including Kingston, 
form, for judicial purposes, part of the 
respective counties in which they are 
situate, and by c. 72, s. 6, no other jus
tice of the peace shall act in any case 
for any city having a police magistrate. 
The conviction in this case was signed 
by two justices of tin- county of Fron
tenac. The case was heard in the county 
and the conviction stated that it was 
signed there, but it appeared that one of 
the justices signed it in the city. In 
replevin for plaintiff’s goods sold under a 
distress warrant issued upon such con
viction :—Held, that the plaintiff could 
not recover : 1, for the justices had not 
acted for the city within c. 72; and 2, 
the conviction, which could not be ques
tioned in this action, stated that it was 
signed within the county. Quære, whe
ther the signing of the conviction was a 
judicial or ministerial act, and therefore 
whether the place where it was done was 
material. Lang with v. Dawson, 30 
C. P. 375.

22. Civil Cause — Money Demand — 
Review from Justice’s Court.]—Where 
the particulars of the plaintiff’s demand 
in a magistrate’s court were 3d. over 5 
pounds sterling, though the amount stated 
in the summons was for 5 pounds sterling, 
and the demand proved, which had not 
been reduced by actual payment, was less 
than 5 pounds sterling, and the verdict 
for 2s. 9d. : — Held, that the magistrate 
had no jurisdiction. Draper v. Munroe,. 
3 Kerr’s, N. B. R. 438.



689 JUSTICE OF THE PEACE 690

23. Civil Cause — Trebpam to Land — 
Title in Question.}—A justice of the 
peace has no jurisdiction to try an action 
of trespass to land under the Act 4 Win. 
IV. cap. 45, where the defendant claims 
an interest in, or right to the use of the 
land; as where the question was whether 
there was a public highway over the land. 
Sloan v. Davis, 2 All., N. B. R. 593.

24. Clerk of Licenses — Right to Com
pensation Under 4th R. 8., c. 75, s. 28, 
for Costs — No Right to, Where Jus
tices no Jurisdiction.}—Plaint iff, as 
clerk of License for one of the districts 
of the county of Cumberland, brought 
an action before two magistrates to re
cover a penalty for the illegal sale of 
intoxicating liquors. The magistrates ren
dered a decision in plaintiff’s favor which 
was quashed in the Supreme Court, 
where it was brought by certiorari, for 
want of jurisdiction, on the ground that 
one of the magistrates was related to 
plaintiff. The Municipal Council having 
refused to allow plaintiff his costs, appli
cation was made under cap. 75, Revised 
Statutes, 4th Series, sec. 28, to amerce 
the county .—Held, that there being no 
jurisdiction in the justice to issue process 
or try the cause, plaintiff had acquired 
no right under the staiute to be com
pensated for his outlay. Smith and 
Thompson, JJ., dissenting. Jackson v. 
The Municipality of Cumreri.and, 
0 R. & (i. N. S. R. 119, 6 C. L. T. 442.

25. Code Sec. 783.}—There is no appeal 
from a summary conviction made under 
part 55 of the Code by two justices of the 
peace in the North-West Territories; 
since they acquire jurisdiction by a sub
paragraph (IV.) of 782 (a) and not under 
sub-sec. (V.) of 782 (a). R. v. Mc
Lennan, (No. 2), 10 C. C. C. 14.

20. Committing Neglected Child to In
stitution.}—The commitment of a child 
to the rare of an institution until the 
age of sixteen, after the conviction of|the 
mother for allowing the child to grow up 
without salutory control, is within the

i'urisdiction of a stipendiary magistrate. 
Cx Parts Yatis, (\ C. 850.

27. Committal not Necessarily to Near
est Gaol — N. W. Ter. Act.}—A com
mittal to gaol in the North-West Terri
tories for a violation of the Liquor License 
Ordinance by a justice of the peace, need 
not necessarily be to the nearest gaol.

An aggrieved person who desires to ques
tion the conviction must apply to the 
justice to state and sign a case setting 
forth the grounds on which the conviction 
is quashed. Rex v. Nugent, 9 C. C. C. 1.

28. Commitment to Other Place Than 
Common Gaol — Verbal Order — Tres
pass.)—Plaintiff was convicted before 
two of the defendants, justices of the peace 
for King’s county, of “selling liquor w ith
out license.” and ordered to pay twenty 
dollars and costs otherwise a distress 
warrant to issue, and in default of goods 
to be imprisoned in the common gaol at 
Kingston. King’s county, for 50 days, 
unless the penalty and costs, together 
with costs of distress and commitment 
and of conveying prisoner to gaol, should 
be sooner paid. At this time an Act had 
been passed to provide for the removal 
of the Shiretown from Kingston to Hamp
ton, and, in the meantime, making tne 
gaols of St. John and Westmoreland the 

; common gaol of King’s, the officer ex
ecuting any process having the option of 
taking the prisoner either to St. John or 
Westmoreland. The constable not being 
able to find any goods to levy on, the 
justices issued a warrant of commitment, 
directing the plaintiff to be taken to King
ston, and there imprisoned for 50 days 
unless the penalty and costs (including 
costs of distress warrant and of conveying 
plaintiff to gaol) be sooner paid. The 
justices verbally directed the constable 
to take plaintiff to St. John, and the fees 
were made up for taking him there. 
Plaintiff was only confined a few days, 
when he was discharged by Judge’s 
order :—Held, in an action brought 
against the justices and constable for 
false imprisonment : 1. That the warrant 
of commitment was illegal, both as to 
amount and place of imprisonment, 
and that the justices had no authority 
verbally, to direct the constable to take 
the plaintiff to St. John. 2. That, in 
sec. 11 of the 1 Rev. Stat. cap. 129, the 
word “or” should be read “and.” and that 
the provisions of the section did not apply 
in this case so as to protect the justices. 
Quære, whether an offence is sufficiently 
stated in a conviction for selling “liquor’ 
without license. Campbell v. Flew- 
ELLING, ET AL, 2 Pllg., N. B. R. 403.

29. Consanguinity Within the Ninth 
Degree.}—The consanguinity of the jus
tice within the ninth degree to the pro-
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eecutor, where such consanguinity is 
denied by the justice and was unknown 
to the defendant until the trial, does not 
disqualify the Justice. Ex parte Vic
tory, 82 N. B. it. 249.

30. Contempt.]—A justice may com
mit for contempt while in the execution 
of his office, out of sessions, but it must be 
by a warrant in writing, and fora specified 
period. Jones v. (îlassford, M. T. 
2 Viet. O. R.

31. Contempt.]—A commitment by a 
magistrate for contempt , if there be no 
recorded conviction, should shew that the 
party was convicted of the contempt; 
stating that he was charged with it, is 
insufficient. McKenzie v. Mewburn, 
6 O. S. 486.
• Quiere, whether a justice of the peace 

executing his duty in his own house and 
not presiding in any court, can legally 

unish for a contempt committed there.
B.

32. Contempt.]—While a power re
sides in any court or Judge to commit 
for contempt, it is in the privilege of 
such court or Judge to determine on the 
facts, and it does not belong to any higher 
tribunal to examine into the truth of 
the case. In re Clarke, 7 U. C. R. 223.

A justice of the peace, while sitting in 
the discharge of his duty, has the power, 
without any formal proceeding, to order 
at once into custody, and cause the re
moval of any party who by his indecent 
behaviour or insulting language is ob
structing the administration of justice; 
but he has no power either at the time 
of misconduct much less on the next 
day to make out a warrant to a constable 
and to commit the offending party to 
gaol for any certain time by way of 
punishment, without adjudging him form
ally, after a summons to appear for 
hearing, to such punishment on account 
of his contempt, and making a minute 
of such sentence. In.

A warrant to a constable to commit 
for contempt, containing a direction to 
detain the party for the space of twro 
weeks, and until he shall pay the costs 
of his apprehension and conveyance to 
gaol, is defective. In. See Young v. 
Saylor, 23 O. R. 513, 20 A. R. 615.

33. Conviction — Adjournment — 
Absence of Magistrate.]—Under Part 
LVIII. of the Grim. Code, art. 857, a

justice may adjourn the hearing of a 
complaint, in his discretion, for a period 
not exceeding eight days. In the charter 
of the city of Montreal, the said pro
visions of Part LVIII. are applied re
specting summary proceedings before 
the recorder's court. Where an ad
journment was made irregularly and 
without authority by the clerk of the 
court in the absence of the recorder, to 

; a period beyond that prescribed by law : 
Held, that the recorder was functus 
officio, his jurisdiction having ceased at 
the expiry of the eight days. Paré v. City 
of Montreal, 10 C. C. C. 295.

34. Conviction — No Defects on Face] 
—The court of Queen’s bench will not on 
certiorari quash an adjudication by a 
justice having jurisdiction over the sub
ject matter, if no defects appear on its 
face, and no mere error of the tribunal, 
as to law or fact, involved in such deter
mination, will suffice to make the adjudi
cation open to review by certiorari 
where the adjudication is by statute 
final. Rex v. Beaoan, (No. 1), 6 C. C. C. 
55, 36 N. S. R. 206.

35. Conviction — Service of Sum
mons — Reasonable Time of Summ
ons.]—In a stated case by the justice, 
the facts set out were that on informa
tion being laid, defendant was personally 
served with s summons to :• pp««.ir tin- 
next forenoon to answer to the charge. 
Defendant ignored the summons, his 
excuse being that he could not secure 
counsel, and the magistrate proceeded 
in his absence to hear the charge and 
convicted him :—Held, that the magis
trate acted within his jurisdiction, the 
question of reasonable service of summons 
being a matter for his decision. Rex v. 
Craig, 10 C. C. C. 249.

36. Conviction — Offence in, Differ
ent from that Charged in Summons.]— 
An action was brought against defendant, 
in the police court at the suit of city 
of Halifax, for an alleged violation of a 
city ordinance in keeping a marine and 
junk store without license therefor, and, 
after trial, the defendant was convicted 
of keeping a rag and junk shop without 
license :—Held, per Weatherbe and Rig
by, JJ., that the conviction was bad in 
that the offence for which the defendant 
was convicted was different from that 
charged in the summons. Per Rigby, J.,
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that the criminal side of the city court 
had jurisdiction over the subject matter, 
and could afford complete redress, and 
that the prosecution was wrongly insti
tuted in the police court, at the suit of 
the city. The City of Halifax v. 
O’Connor, 3 It. <fc U. N. S. It. 190.

37. Conviction — Question of Fact — 
No Review upon Certiorari.)—Defend
ant was charged with an offence against 
the Lord’s Day Act of Ontario, It. S. O. 
1897, ch. 246. and adjudged to pay a fine. 
Upon motion for a rule nisi to quash the 
conviction :—Held, that the finding of 
the magistrate upon a question of fact 
within his jurisdiction would not he re
viewed upon certiorari, the remedy, if 
any, was by appeal. Rule refused. Re
gina v. Urquhart, 4 C. C. C. 256, 20 
Occ. N. 7.

38. Conviction for Third Offence.)—
Defendant was convicted in her absence 
of fa third offence against the Canada 
Temperance Act, 1878, and was sentenced 
to imprisonment for sixty days in the 
county jail at Annapolis, and to pay the 
sum of $9.33 costs to the prosecutor, and 
in default to be imprisoned for a further 
term <>f fifteen days :—Held, that the 
migistratc had exceeded his jurisdiction 
in making the conviction in the absence 
of the defendant, and that the conviction 
must therefore be set aside. Also, that 
under the Canada Temperance Act, sec. 
107, it is imperative upon the magistrate 
to adopt the procedure specially made 
for cases under the Act, the express pro
visions in that section taking tne matter 
out of the ordinary course laid down in 
the Summary Convictions Act. Regina 
v Salter, 20 N. S. R. 206, 8 C. L. T. 380.

39. Conviction Not Conformable to 
Municipal By-law — Payment of Fine — 
Acquiescence.I—A by-law of the town 
of Levis enacted that ail umbrella-menders 
whether residing in the town of Levis 
or not, but carrying out that trade or 
business there, before carrying on such 
trade or business should take out a li
cense, and that on failure to do so they 
should be liable to a fine of $50 or to im
prisonment f«»r one month. The appli
cant was convicted and ordered to pay 
a fine and in default of immediate pay
ment to be imprisoned for fifteen days, 
because he “was arrested by constable 
Odillon Houde at sight within the limits

of the town of I^evis, whilst, in contra
vention of the town by-law, soliciting 
orders as an umbrella-mender without 
having taken out the license required 
by the said by-law and the law.” The 
applicant thereupon paid the fine :— 
Held, that the conviction was not con
formable to the by-law, which did not 
require that those who solicited orders 
as umbrella-menders should take our 
licenses; that the conviction was therefore 
entirely beyond the jurisdiction of the 
justice "i the peace. 2. The applicant 
must be presumed to have paid his fine 
to obtain his liberty, and such payment 
did not therefore constitute an acqui
escence. Cardoni v. Rohitaille, Q. R. 
25 S. C. 444.

40. Conviction Varying from Minute.]— 
Held, that the conviction was open to the 
objection that it did not correspond to 
the minute of the actual adjudication, 
and, therefore, could not be supported 
for want of jurisdiction in the magis
trate to make it. Regina v. Brady, 
12 O. R. 358.

41. Corporation.]—The word “person” 
in R. S. C. c. 1,8. 7, s.-s. 21, includes any 
corporation “to whom the context can 
apply according to the law of that part 
of Canada to which such context extends,” 
but as justices of the peace have not now 
and never had jurisdiction by the criminal 
procedure to hear charges of a criminal 
nature preferred against corporations, 
such word does not include corporations 
in cases where a justice of the |>euee is 
attempting to exercise such a jurisdiction. 
Re Chapman and City of London, 
Re Chapman and London Water Com
missioners, 19 O. R. 33.

A justice of the peace cannot compel 
a corporation to appear before him, nor 
can he bind them over to appear and 
answer to an indictment; and he has no 
jurisdiction to bind over the prosecutor 
or person who intends to present an in
dictment against them. In.

A writ of prohibition may be issued to 
a justice of the peace to prohibit him from 
exercising a jurisdiction which h<> does not 
possess. Ib.

42. County Magistrate — Summary 
Trial.)—By an Act of the Parliament of 
Canada, Stipendiary and Police .Magis
trates in cities and incorporated towns 
have jurisdiction to hear charges under
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Part LV. of the Criminal Code, and to 
sentence the accused to a penalty not 
exceeding that prescribed by the statute. 
A police or stipendiary magistrate for 
a county, though he may have some 
jurisdiction in a city within the county, 
is not a stipendiary or police magistrate 
within the meaning of the Act, and has 
no jurisdiction under the Act to try 
summarily. Hex v. Benner, 8 C. C. C. 
398, 35 N. B. R. 632.

43. County Stipendiary — Jurisdiction. 
—R. S., 1900, c. 33, regulating the ap
pointment of stipendiary magistrates 
makes the whole county for which he is 
appointed the jurisdiction of a county 
stipendiary. There being no legislation 
to the contrary, he may therefore convict 
for an offence committed within an in
corporated town. Rex v. Giovannetti, 
34 V S. R. 505.

44. Deed.]—Quære, per Graham, E. J. 
is the name of the county for which he acts 
standing at the head of a certificate of 
the attestation of a witness to a deed and 
necessary to its being registered, sufficient 
to show jurisdiction in the justice of the 
peace who signs the certificate ? Phin- 
ney v. Morse, 25 N. S. R. 509.

45. Different Justice.]—A prosecution 
for selling liquor without license was 
instituted before A., a justice who, on 
the return of the summons, adjourned 
the trial. The defendant then went 
before another justice, and admitted the 
sale, w'hereupon such justice imposed 
a fine upon him. At the adjourned 
hearing before A., the defendant pleaded 
this conviction in bar, but A., notwith
standing, proceeded with the case, and 
convicted the defendant :—Held, that 
this conviction was good. Regina v. 
Roberts, 5 All., N. B. It. 531.

46. Disorderly House — Gaming.] — 
Code Sec. 783.]—A magistrate has juris
diction by Code sec. 783 (f) to try sum
marily without consent a charge of keeping 
a common gaming house, as by sec. 196 
a common gaming house is included in 
the term disorderly house; and the rule 
of construction “nositur a sociis” does 
not apply to sec. 783 (f). R. v. Flynn , 
9 C. C. C. 550, 1 W. L. R. 388.

47. Disqualification — Interest — 
Canada Temperance Act.]—Order for 
prohibition was granted against two

justices of the peace on the grounds that 
they were disqualified from adjudicating 
on a charge for a violation of the Canada 
Temperance Act, by reason of their being 
associated with a Temperance Alliance, 
of which the president was the party 
prosecuting, and which association bene- 
fitted by any fine imposed. Daignault 
v. Emerson et al, 5 C. C. C. 534, Q. R. 
20 S. C. 310.

48. Disqualification — Same Business
— Bias.]—Defendant was charged with a 
violation of the Transient Traders License 
by-lawr of the town of Amprior :—Held, 
that the convicting magistrate was dis
qualified from adjudicating upon the 
charge by reason of his being engaged 
in the same business as defendant. Con
viction quashed. Rex v. Leeson, 5 
C. C. C. 185.

49. Distilling Spirits.]—Justices of the 
peace out of session have no jurisdiction 
to try misdemeanours in a summary 
milliner, except on special statutory 
authority; and it was held, therefore, 
that a conviction by twro justices of the 
peace, under 46 Viet. c. 15 (IX), for 
assisting in the distilling of spirits con
trary to that Act, must be quashed. 
Regina v. Carter, 5 O. R. 651.

50. Distress Warrant — Seizure under
— Proceedings in Right of the Crown
— Replevin — Removal from County 
Court under Consol. Stat. cap. 37, 
s. 201 — Certiorari — Goods in Cus
tody of the Law.]—A distress to enforce 
payment of a fine imposed upon a con
viction under the Canada Temperance 
Act is not a proceeding in right of the 
Crown, the fine being payable by the 
Dominion Statute, 49 Viet. cap. 48, and 
the Order in Council made thereunder, 
to the local authority bearing the expense 
of enforcing the law. Goods seized under 
a distress warrant for non-payment of a 
fine imposed by a conviction are not 
repleviable by the person against whom 
the distress issued, unless the magistrate 
who issued it acted without jurisdiction. 
If an action of replevin brought in a 
county court is improperly removed into 
this court under the Consol. Stats., cap. 
37, s. 201, the plaintiff should move to 
set aside the order for removal. Quaere, 
Whether an order to remove can be made 
ex parte. Hannigan v. Burgess, 26 
N. 6. R. 99.
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51. District Magistrates — Provincial 
Legislature (Quebec) — Summary Trial 
— Speedy Trial.]—In the Province <>i 
Quebec, district magistrates are appointed 
by the Provincial Government and a 
mixed jurisdiction is conferred upon them. 
Under Part LV. of the Code, a district 
magistrate thus appointed, may hold a 
“summary trial” for an offence mentioned 
in sec. 783. but has no jurisdiction to try 
persons under section 785. Under Part 
I lV. of the <'rim. Code the jurisdiction 
given to a district magistrate is strictly 
limited; he is empowered by it to hold a 
“speedy trial” on consent of an accused 
person actually in custody or bailed to 
appear for trial. Upon the election of 
accused, after preliminary enquiry and 
committal for trial by the regular tribunal, 
in favor of a “speedy trial,” a district 
magistrate may hold the “speedy trial” 
but the conditions of the statute (Part 
LIV.) must be strictly followed, otherwise 
there is no jurisdiction and judgment 
consequently null and void. Rex v. 
Breckenridge, 7 C. e. 111», Q. R. 12 
K. B. 171

52. Effect of By-law.]—The by-law 
directed imprisonment only in default 
of distress. Quære, whether 32 & 33 
Viet. c. 31, s. 59, would apply so as to 
enable the justice to commit under it in 
the first instance upon proper evidence. 
McLellan v. McKinnon, 1 O. R. 219.

Quære, whether upon the evidence set 
out in the report of the case the finding 
that the plaintiff was not put on hard 
labour was justified. In.

53. Evidence to be in Writing.]—Semble 
tltot it is the duty of a magistrate at a 
trial under his summary jurisdiction, to 
take the examination and evidence in 
writing. Regina v. Flannioan, 32 U. 
C. R. 593.

54. Evidence of Previous Conviction — 
Magistrate Making Enquiry — Time 
for.]—A police magistrate having reasons 
for believing that accused has been pre
viously convicted, and the Grown not 
offering evidence of such previous con
viction, should himself enquire into the 
question before releasing accused on sus
pended sentence on the present charge; 
the proper time for taking such evidence 
being after the accused has been tried 
and found guilty of the offence upon which 
he is then adjudicating. Rex v. Bon- 
nevie. 10 C. C. C. 376.

55. Excess of Jurisdiction — Conver
sion of Charge in Order to Try Sum
marily.]—Where an information charges 
an offence which magistrates have no 
jurisdiction to try summarily, it cannot 
be converted into one which they have 
jurisdiction to try summarily and so 
tried on the original information. An 
appeal will therefore be allowed. Re
gina v. Dungey, 5 C. C. C. 38, 2 O. L. It. 
223.

56. Excessive Punishment.]—Held, fol- 
lowing Regina v. Brady, 12 < ». R. 358, 
that where imprisonment is directed on 
non-payment of a penalty, the award of 
distress of the goods to levy it, and then 
imprisonment in case the distress prove 
insufficient, is invalid in law, and an 
excess of jurisdiction. Regina v. Lynch, 
12 O. It. 372.

Held, that the punishment being in 
excess of that which might have been 
lawfully imposed, the defect was not 
cured by ss. 2 and 3 of 49 Viet. c. 49 (D.). 
In.

57. Ex-Officio Justice of the Peace —
Session in City Having Separate 
Magistrate.]—On appeal from an order 
dismissing an information for an offence 
against a provincial statute, in the county 
of York, preliminary objection was taken 
on the ground that the police magistrate 
had no jurisdiction to adjudicate on the 
case, sitting in the city of Toronto :— 
Held, that a police magistrate, ex-officio 
possessing the power of two justices of 
the peace, has power to try a ease arising 
in tlie county, sitting anywhere in the 
county, the only restriction upon his 
acting in the city of Toronto being that 
he could not try a ca<e originating in 
the city except in the illness, absence or 
at the request of the police magistrate 
for the city. Regina v. McLean, 3 
C. C. C. 323.

58. Failure to Have Witness Sign His 
Depositions— Matter of Procedure.]— 
Defendant was convicted for selling in
toxicating liquors contrary to the pro
visions of the Canada Temperance Act. 
Objection being taken, that the justices 
acted without jurisdiction inasmuch as 
the depositions of the witnesses called 
on the part of the prosecution were not 
read over to nor signed by the witnesses, 
nor signed by the justices, before the ac
cused was put on his defence :—Held,
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on application for certiorari, that section 
590 of the Crim. Code has relation only 
to a matter of procedure, and its not 
having been complied with, does not 
affect the jurisdiction of the magistrate 
to make the conviction. Ex Parte 
Doherty, 3 C. C. C. 310, 32 N. It H. 479.

59. False Arrest — Responsibility of 
Justice Issuing Warrant of Arrest— 
Damages.]—An action was brought against 
a justice of the peace for false arrest :— 
Held, that the duties of a magistrate are 
clearly defined in Crim. Code secs. 558, 
559 and 509. That a warrant of arrest 
issued by a justice of the peace without 
inquiry into the grounds upon which 
complainant had to suspect accused, and 
when the complainant was not justified 
by any serious reasonable or plausible 
grounds, renders the justice liable toward 
the accused under the Laws of Quebec. 
Murfina v. Sauve, 0 C. C. C. 275, Q. R. 
19 S. C. 51.

60. False Trade Description — Charge 
Against Corporation.]—A charge against 
a corporation, for selling goods to which 
a false t rade description was applied, should 
be by indictment under Crim. Code secs. 
635, 639. Magistrates have no juris
diction to adjudicate summarily upon 
such a charge under Crim. Code sec. 448. 
A justice of the peace cannot compel a 
corporation to appear before him in 
respect of an indictable offence. Reg. 
v. T. Eaton Co. Ltd., 2 C. C. C. 252, 
29 O. R. 591, 31 O. R. 276.

61. Felony Not Specifically Charged.]— 
The information stated that the infor
mant had “good reason to believe that 
the death of F. S. was caused by the ad
ministration of some poisonous drug by 
J. S., his wife on or before 15th March 
last." and on this charge a warrant was 
procured for the apprehension of J. S. :— 
Held, that no felony was charged, for the 
administration of the drug might have 
been either accidental or as a medicine; 
and that there was nothing therefore on 
which to found the magistrate’s juris
diction. Stevens v. Stevens, 24 C. P. 
424.

62. Form of Warrant.]—A warrant of 
commitment executed by two parties, 
and concluding “given under our hand 
and seal;” :—Held, sufficient. In re 
Clarke, 10 L. J. 331. See In re Smith, 
10 L. J. 247.

63. Hearing in Absence of Accused —
Appearance for Sentence — Right 
to Adduce Sentence.}—A justice of the 
peace has no right, after having heard 
the case in the absence of the accused,

I and issued a new warrant, to compel the 
accused to appear before him to receive 
sentence, to prevent the accused from 
adducing evidence when he appears in 
answer to that warrant. Levesque v. 
Asselin, 6 Q. P. R. 64.

64. Imprisonment in Default of Pay
ment of Fine — Issue of Distress Ruin
ous to Family and Accused — Dis
cretion of Two Convicting Justices.]— 
Where upon a charge under the Canada 
Temperance Act, two justices of the peace 
by a summary conviction imposed a fine, 
and distress in default, and imprisonment 
for want of distress, it W'as contended that 
the issuing of a warrant of distress would 
be ruinous to accused and to his family :— 
Held, that both justices together must 
exercise the discretionary power given 
them by sec. 875, Crim. Code, 1892. in 
dispensing with such distress, one justice 
having no jurisdiction to act alone in 
respect of the same. Rex v. Rawding, 
7 C. C. C. 436.

65. Inconsistent Allegations in Infor
mation.]—Where an information contain
ed every material averment necessary to 
give a magistrate jurisdiction to make 
an order upon the plaintiff to find sure
ties to the peace, but contained also ad
ditional matter, which it was contended 
so qualified and explained these averments 
as to render them nugatory :—Held, that 
this was a judicial question for the magis
trate to decide, and therefore that in 
issuing his warrant for the appearance of 
the accused he was not acting without 
jurisdiction, even although a superior 
court might quash his order to find sure
ties. Sprung v. Anderson, 23 C. P. 152.

66. Indian Act, 1880 — Certiorari.]— 
When a justice exceeds his jurisdiction in 
prosecutions under the Indian Act, a 
certiorari is not taken away by section 
97, or by the Act 47 Viet. cap. 27, s. 15. 
Ex Parte Goodine, 25 N. 13. II. 151.

67. Indian Act — Hay — Costs.]— 
The defendant was convicted for removing 
hay from Indian lands contrary to e. 26 
of the Indian Act, R. S. C. c. 43 :—Held, 
that the word “hay” used in the statute



7oi JUSTICE OF THE PEACE 702

dues not necessarily mean hay troin 
natural grass only, but what is commonly 
known as hay, namely, either from nat
ural grass or grass sown and cultivated. 
Held, also, that under this Act and the 
legislation incorporated therewith, there 
is no power to mclude in the conviction 
the costs of commitment and conveying 
to gaol. Regina v. (Iood, 17 O. U. 725.

68. Indian Superintendent Acting as 
Justice of the Peace.]—Held, that the 
defendant, who was a visiting superin
tendent and commissioner of Indian 
affairs for the Brant and Haldimand re
serve, had jurisdiction under the statute 
relating to Indian affairs to act as justice 
of the peace in the matter of a charge 
:ig:tinst the plaintiff for unlawfully tres
passing upon and removing eordwood 
from the Indian reserve in the county 
of Brant. Hunter v. Gilkison, 7 < ». li. 
passing upon ami removing eordwood 
from the Indian reserve in the county 
of Brant. Hunter v. Gilkison, 7 O. H. 
738.

69. Information and Warrant Must 
Show Facts Giving Jurisdiction — Con
stable.)—In an action for the conversion 
of a quantity of intoxicating liquors, the 
defendant 1\, justified as a constable, 
acting under a warrant purporting to 
have been issued by a justice of the peace 
under the provisions of the Canada Tem
perance Act, 1878, and the defendant 
M. as his assistant. The facts necessary 
to give jurisdiction did not appear either 
in the information or warrant, and the 
warrant was issued by cue justice, 000 
tntry to section 108 of the Act :—Held, 
that the conviction was bad. Also, that 
the constable being a trespasser, his 
assistant could not justify under him. 
Nothing will be intended in favor of the 
jurisdiction of an inferior court. Galli- 
B1 W v. PnERSON ET AL., 20 N. S. K. 
(8 R. & G.) 222, 8 C. L. T. 397.

70. Information — Date of Offence 
— Liquor License Act— Prohibition.] 
—An information was laid at Halifax on 
the 26th of April 1904, by the chief in
spector of licenses for the municipality of
Halifax county, who resided 35 miles from 
the city of Halifax, before the stipendiary 
magistrate for the county of Halifax, 
against the defendant, charging him “ for 
that he within the space of six months

last past previous to this informa
tion at unlawfully, (*) did

! sell, .... and (b) did keep for sale 
intoxicating liquor contrary to the Liquor 
License Act.” The only evidence offered 
by the prosecution was that of the chief 
constable for the county of Halifax, who 
swore that in company with the inspector 
on the 23rd April, 1904, he visited the 
defendant’s house within the county of 
Halifax, and found a gallon of liquor in 
his bedroom, but there was no bar or 
other appliances generally found hi a plate 
where liquor is sold, and that he had on 
former occasions served the accused w ith 
papers under the Liquor License Act. 
The defendant gave no evidence nor 
called any witnesses, but asked for a dis
missal of the complaint on several grounds. 
The justice adjourned to consider the 
application of the defendant who in the 
meantime applied ex parte for a writ of 
prohibition under Crown Rule 72 :—Held, 
following Rex v. Boutillier, 24 Occ. N. 
240, that, as it did not appear by the 
information that it was laid within six 
months after the commission of the offence 
or that the defendant had committed 
the offence within six months previous 
to its being laid, and as the evidence 
given on the trial in the presence of the 
defendant did not amount to a charge 
for violation of the law so as to dispense 
with the formality of an information, 
the magistrate was acting without juris
diction, and should be prohibited from 

i further proceeding in the matter. Re
gina v. Bennett, 1 O. R. 445. referred to.

I Rex v. Breen, 24 Occ. N. 325.

71. Information on Oath — Effect of 
Warrant.}—The warrant of a magistrate 
is only prima facie and not conclusive 
evidence of its contents, as for instance, 
of an information on oath and in writing 
having been laid before him. Such in
formation must be, under C. S. U . C. 
c. 102,8.8, not only on oath, but in writing 
and except on an information thus laid 
there is no authority to issue the warrant. 
Friel v. Ferguson, 15 C. P. 584.

72. Information — Where an Act 
Requires Particular Person to Prose
cute.]—Where an Act requires a par
ticular person to prosecute for an offence, 
the information must be laid by him, or 
;.( least by his authority, and in his name; 
and if it is laid in the name of another
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person the justice has no jurisdiction to 
proceed. Mayor of St. John v. Masters 
et AL., 19 N. B. R. 587.

73. Inserting Words in Affidavit.]—
It was stated in an affidavit in support 
of the rule for a new trial in an action for 
seduction, that the plaintiff’s daughter 
had sworn before a magistrate that de
fendant never had criminal connection 
with her. The magistrate, in an affi
davit used on shewing cause, stated that 
the defendant’s brother, S., with the girl 
said to have been seduced, and her mother 
came to him together, saying that the

irl was going to clear his brother, that
is mother was very ill, and the rumour 

was affecting her very much; that he, 
the magistrate, wishing to do something 
to let the old lady die easy, and at the 
same time to let the girl have a chance 
to swear the child on S., inserted in the 
affidavit taken before him the words 
“criminal connection,” instead of “carnal 
connection”. Such conduct was strongly 
censured. McIlroy v. Hall, 25 U. C. It. 
303.

74. Insufficient Information and Evi
dence — Prohibition.]—Where an in
formation. for a violation of the Liquor 
License Act, did not sufficiently state 
that the offence had been committed 
within the time limited by statute, and 
the evidence at the trial, before the 
magistrate did not disclose any offence 
against the law :—Held, the magistrate 
had no jurisdiction, and order for pro
hibition granted. Rex v. Breen, 8 
C. C. C. 146, 24 Occ. N. 325.

75. Intent to do Bodily Harm.]—The 
conviction charged that the prisoner did 
“unlawfully and maliciously cut and 
wound one Mary Kelly with intent to 
do her grievous bodily harm” :—Held, 
that if not sufficient to charge a felony 
under s. 17 of 32 Viet. c. 20 (D.), it was 
a good conviction for a misdemeanour 
under s. 19, the necessary statement of 
the intent being immaterial. In re 
Boucher. 4 A. R. 191.

The police magistrate has jurisdiction 
under the constitution to try either of 
these offences, the court being consti
tuted by the statute of the Province, and 
jurisdiction over the offence assigned 
to it as an existing tribunal by the laws 
of the Dominion. Ib.

76. Irregularities — Gaoler’s Liabil
ity.]—VVhere justices have a general 
jurisdiction over the subject matter upon 
which they have issued a warrant of com
mitment to the gaoler, though their 
proceedings be erroneous, the gaoler is 
not liable. Secus, if the proceedings 
be wholly void. Ferguson v. Adams, 
5 U. C. R. 194.

77. Issuing Execution — Liability.]— 
The judgment of an inferior court, in
volving a question of jurisdiction, is 
not conclusive; therefore, a justice of the 
peace is liable in an action of trespass 
for issuing an execution on a judgment 
recovered before him in a case in which 
he had no jurisdiction because the title 
to land came in question, though the 
judgment remains unreversed. Pickett 
v. Perkins, 1 Han., N. B. R. 131.

78. Jurisdiction.]—Where a justice is
sued a summons and defendant appeared 
and pleaded, the justice then becoming 
seized of the case, no other justice or 
magistrate has a right to sit on it or to 
adjudicate <>r interfere in any way, 
unless at his request. Though all justices 
in a county are equal in authority, yet 
in the public interest, when a party 
charged comes before a magistrate in 
obedience to a summons, or warrant, 
no other magistrate shall interfere in the 
adjudication upon the charge, except 
on request. R. v. McRae, 2 C. C. C. 49 
28 O. R. 569.

79. Jurisdiction under Code Sec. 786 — 
Summary Trial.]—It is the duty of a 
magistrate to give the information to the 
accused regarding the next court at which 
the case might be tried by jury, even 
though the accused has the right and 
may have elected to be tried summarily 
before a police magistrate. Unless the 
provisions of Code sec. 786 are strictly 
adhered to there is no jurisdiction to hold 
a “summary trial,” and no amendment 
or enlargement of the charge can he made 
without giving the accused the right to 
re-elect. Rex v. Walsh <fc La mont, 
8 C. C. C. 101,7 0. L. R. 149.

80. Justices Sitting for Magistrate.}—- 
Jurisdiction of justices of the peace in 
the absence of police magistrate. See 
Regina v. Gordon. 16 O. R. 64. Re
gina v. Lynch, 19 O. R. 664.
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81. Justice to Conduct Proceedings 
Alone.]—A justice of the pence having 
sole jurisdiction, issued a summons to 
accused to appear before him and answer 
to the charge «*1 assault 1 defendant ap
peared, and pleaded “Not guilty”. Wherc- 
upon, three other magistrates who were 
present without the consent or request 
of the presiding justice, gave judgment 
dismissing the ease. The summoning 
justice gave judgment convicting the de
fendant. All justices are equal in au
thority, Imt have no right to adjudicate 
or interfere with another in any way 
except at his request, either at the pre
liminary enquiry or summary trial, and 
the judgment of the summoning magis
trate will lie upheld. Regina v. McRae,
2 C. C. C. 49. 28 O. R. 509.

82. Legality of Imprisonment — Tf.u- 
ritohial Limits.]—Imprisonment in de
fault of payment of a fine having been 
ordered as to a defendant charged with a 
violation of the Canada Temperance Act, 
by the stipendiary magistrate of the in
corporated town of Springhill, and there 
being no place for the confinement of 
prisoners descrihable as a common gaol 
within that town :—Held, the defendant 
was unlawfully conveyed to and confined 
in the common gaol at Amherst. the county 
seat of the county in which Springhill 
is situated, though that place is outside 
the jurisdiction of the convicting magis
trate. In re Burke, 27 N. S. R. 286.

83. Liability of Informant — Defec
tive Information — Search Warrant.] I 
—An informant is not liable in damages, 
if after stating the facts fairly to the 
magistrate, the latter takes an erroneous 
view of the matter, and exceeds his juris
diction by issuing a search warrant on 
an information which does not disclose
a criminal offence. Prince v. Wyatt, 
7C. C. (\ 60.50. L. R. 505,23 Occ.N.191.

84. Liquor License — Plea of Guilty 
— No Jurisdiction to Suspend Sen
tence.]—On a plea of guilty, upon a 
charge of an infraction of the Quebec 
License Law, a magistrate has no juris
diction to suspend sentence on payment 
by the accused of the costs of the prose
cution, when by the statute a penalty 
is provided. The minimum penalty at 
least must he imposed. Rex v. Verdon,
8 C. C. C. 353.

85. Locality of Crime — Offence Com- 
PLBi 1 d in \N"ihi K Proiin- b.]—If an 
accused person is charged with having 
committed an indictable offence within 
the limits over which a justice of the peace 
has jurisdiction, the justice may issue a 
warrant or summons to conqtcl the ac
cused to appear before him for the pur
pose of preliminary enquiry; and the 
accused may be arrested in any part of 
Canada upon the warrant being “endor
sed” by a justice within whose jurisdiction 
the accused inav l>e found, vrim. ('ode 
565 and Code form II. Regina v. Gill
espie, (No. 2) 2 C. C. C. 31.3.

86. Locality of Offence Not Particularly 
Specified in Conviction.]—The convicting 
magistrate having generil jurisdiction 
throughout the whole county, a sum
mary conviction not stating specifically 
the particular part of the county where 
the offence was committed is not neces
sarily rendered bad thereby, provided 
the offence is stated to have been com
mitted within the county over which 
the magistrate had jurisdiction. Rex 
v. Meikleham, 10 C. C. C. 382.

87. Locality of Offence.]—No convic
tion or order, or warrant >r enforcing 
the same, made by any justice of the peace, 
shall be held invalid for any irregularity 
or insufficiency therein on removal by 
certiorari, provided that the Judge or 
court before whom or which the question 
is raised is, upon perusal of the depo
sitions, satisfied that an offence of the 
nature descril»ed in the conviction, order 
or warrant, over which such justice has 
jurisdiction, has been committed, and 
that the punishment impo-ed is not ex
cessive. Regina v. McGregor, 2 C. C. C. 
IK). 26 <). R. 115.

88. Locality of Offence.]—On motion 
to quash a conviction by two justice 11 
the county of Norfolk for an assault :— 
Held, that stating the offence to have been 
committed at defendant’s place in the 
township of Townsend was sufficient, 
for C. S. U. C. c. 3, s. 1, s.-s. 37, shews 
that township to be within the county. 
Regina v. Shaw, 23 U. C. R. 616.

89. Merits — Certiorari.]—Where a 
summary conviction is not on its face 
defective, and the justice had general 
jurisdiction over the subject matter, the 
adjudication involved in the merits of



707 JUSTICE OF THE PEACE 708

the case on the facts, as distinguished 
from collateral facts upon which the 
justice’s jurisdiction depends, is not re
view:! U<- upon certiorari. Rex v. Rea
gan, (No. 1), 36 N. 8. Reps. 206.

90. Magistrate as Witness — Certior
ari to Quash Conviction.]—Defendant 
was convicted by a stipendiary magis
trate of selling liquor without license, 
and a fine imposed. An order nisi was 
grunted for a certiorari on the grounds 
of disqualification of the presiding magis
trate :—Held, that as a conviction against 
a person selling liquor without license 
is made final and conclusive under sec. 
104 of the Liquor License Act, 1896, 
certiorari is in effect taken away. Sec.
100 of the Act makes police magistrates 
or justices trying the «tse final judges 
of the sufficiency of the evidence to es
tablish an infraction of the law, and sec.
101 provides that when a person is charged 
with selling without a license it is incum
bent upon him to prove that he is duly 
licensed. The refusal of a magistrate to 
give evidence, upon proof that he is not a 
material witness does not disqualify him, 
and he does not thereby cease to have 
jurisdiction. Ex Parte Hebert, 4 C. C. 
C. 163, 34 N. B. R. 455.

91. Master and Servant Act, (Ont.) — 
Sworn Information — Amended In
formation not Re-Sworn.}—Accused 
was brought before a justice of the peace 
on a charge of a violation of the Master 
and Servant Act, R. S. O. The magis
trate in the presence of the prosecutor 
amended the sworn information under 
which accused was arrested, but the in
formation, as amended, was not re-sworn. 
It was then read over to the prisoner and 
he was informed that he was to be tried 
under it as amended. No objection being 
made by him the trial proceeded, and he 
was adjudged to pay a fine, or in default 
to be imprisoned for ten days :—Held, 
that the amended information, although 
not re-sworn, having been read over to 
the prisoner without protest or objection 
on his part, the magistrate may proceed 
to try him upon it. and any irregularity 
as to date or place of offence is cured by 
sec. 889 of the Code, provided the court 
is satisfied after ft perusal of the depo
sitions that an of! en ce of the nature 
described has been committed, and the 
magistrate has jurisdiction over it. Rex 
v. Lewis, 6 C. C. C. 499, 5 O. L. R. 509.

92. Ministerial Duties — One Justice 
Sui 1 iciENT.]—In cases tried under the 
Summary Act, purely ministerial duties 
such as receiving complaint, issuing war
rant, etc., may be done by one justice 
of the peace, even where the statute under 
which the proceedings are had, says that 
the ease can only be tried by two justices 
of the peace. Bousquet v. Gagnon, 
Q. R. 23 S. C. 35.

93. Minute of Judgment — Variance 
from Formal Conviction.}—The minute 
of a conviction made under the Summary 
Convictions Act, 32 & 33 Viet. cap. 31, 
s. 42, should state the adjudication of 
the justices both as to the amount of 
the fine and the mode of enforcing it, 
whether by distress or imprisonment, so 
as to be a complete judgment in substance. 
Therefore, where the minute of conviction 
under the Canada Temperance Act, 1878, 
stated only that the justices adjudged 
the defendant to pay a fine of $50 and 
costs, a conviction which was subse
quently drawn up, after the parties had 
separated, awarding distress in default 
of payment of the fine, and for want of 
distress imprisonment for a certain time, 
was quashed, the justices having no power 
after their adjudication to add to or vary 
their judgment. Reg. v. Perlf.y & 
Hartt, In re White, 25 N. B. R. 43.

94. Misconduct of Magistrate — Ap
peal — Certiorari.]—Where a magis
trate has acted without jurisdiction, or 
improperly, or in collusion with the 
prosecution, a Superior Court has power 
to grant a writ of certiorari to quash the 
conviction, even W'here an appeal having 
been taken it was rendered abortive, the 
magistrate having failed to make a re
turn of the conviction within the time 
prescribed lor making such appeal. Lx 
Parte Cowan, 9 C. C. C. 454, 36 N. B. R. 
503.

95. Money Obtained by Fraud.]—The
plaintiff sued before a justice of the 
peace to recover back money paid 
under a fraudulent statement of facts 
by the defendant :—Held, that the 
matter might be entertained by the 
justice under the jurisdiction conferred 
by R. S. 5th Series c. 102, as a “debt”. 
Fraser v. McLanders, 25 N. S. R. 
542.
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96. Moneys Received by Magistrate —
Recovery After Conviction Quashed.] 
—The respondent, a justice of the peace 
had condemned plaintiff to pay a fine and 
costs, or to be imprisoned for three 
months on a charge of slander. On 
a motion to have the justice compelled 
by coercive imprisonment to repay said 
sum :—Held, that a justice of the peace 
being an official having the custody "t 
money under his judicial authority, may 
he compelled by coercive imprisonment 
to bring into court the money which he 
has received by virtue of his office. Mo
tion granted as to fine only, the costs 
having been collected by a third party. 
Mercier v. Plamondon, 6 C. C. C. 223, 
Q. R. 20 S. C. 288.

07. Must Show Jurisdiction.]—Where a 
warrant to levy for school rates stated 
the issuing justice to be a justice for the 
county of II., but did not show on its 
face that the rates had been assessed for 
that county, or that the warrant had been 
issued therein :—Held, that the warrant 
was bad and the defendant, who directed 
the levy by a constable, was liable for a 
wrongful taking. McDonald v. Miller, 
23 N. 8. It. 393.

98. Obstructing Peace Officer — Con
sent of Accused.]—On application for a 
rule absolute for certiorari to quash a 
conviction by a police magistrate on the 
grounds of want of jurisdiction to convict, 
the accused not having consented to l>e 
tried summarily on a charge for wilfully 
obstructing a peace officer in the execution 
of his duty :—Held, that under the sum
mary convictions clauses of the Code, 
accused can l»e tried summarily by a 
magistrate, or he can be tried before a 
magistrate us for an indictable offence. 
A magistrate is bound to inform the ac
cused of the exact sections of the Code 
under which proceedings were taken. 
If the information is laid under a par
ticular section then the offence under that 
section has to be proved ; but when it 
deals with an offence which may fall under 
one or more sections, or under the common 
law, then the conviction has to be looked 
to. Rex v. Nelson, 8 R. C. R. 110, 4 
C. C. C. 461.

99. Offence Committed in a Harbour —
Jurisdiction — Adjacent County.]— 
1. Upon the shores of the high sea it is only 
land not covered by the sea which forms

part of the adjacent counties, and. there
fore, the jurisdiction of the courts of these 
counties does not extend beyond the line 
of low tide. 2. Rays, gulfs, mouths of 
rivers, harbours, ports, roadsteads, or 
waters situated between the necks of 
land, where one run see from one bunk 
to the other, form part of neighbouring 
or adjacent counties, and consequently 
an offence committed upon such waters 
is within the territorial jurisdiction, and 
not the Admiralty. 3. The port of Perce, 
in which an offence was committed, is 
part of the adjacent county of (Jaspe, 
having regard to the facts fa) that it is 
an inland water almost entirely sur
rounded by land, and lying between 
necks of land, and (b) that the statute, 
in making the river the border of this 
county and including it in the nearest 
islands, includes also the waters of the 
ports and the roadsteads which lie be
tween these islands and the ma in bind 
bemuse they are between necks of land. 
4. Consequently, a magistrate of the 
district of the county of (Jaspe has juris
diction over an offence or a tort or a 
quasi-tort committed at this nbice : and 
a writ of prohibition against tne enforce
ment of a decision of such a magistrate 
will not be maintained. Duguay v. 
North American Transportation Co., 
Q. R. 22 8. C. 617.

100. Offences on the Great Lakes.]—
Held, that the great inbind lakes of ('an- 
ada are within the admiralty jurisdiction, 
and offences committed on them are as 
though committed on the high seas ; and 
therefore any magistrate of this Province 
has authority to inquire into offences 
committed on said lakes, although in 
American waters. Regina v. 8hakp, 5 
P. R. 135.

101. Omission to Give Security for 
Costs— Foreign Corporation — Coodh 
8old and Delivered.]—The plaintiffs, 
w ho were a company incorporated abroad, 
but having a place of business in the 
province, brought an action against the 
defendant in a justice’s court for goods 
sold and delivered. To prove their ease 
they put in evidence a paper in the form 
of a promissory note, whereby the de
fendant promised to pay the pbiintiffs 
a certain cum with interest. There were 
certain conditions as to possession of the 
goods and the title thereto incorporated 
in the note or paper. Security for costs



7ii JUSTICE OF THE PEACE 712

was not demanded at the trial and none 
was given :—Held, that indebitatus
assumpsit would lie, ami that the omission 
to give security for casts did not deprive 
the magistrate of jurisdiction to try the 
case. Per Tuck, (’. J., that 49 Viet. c. 53, 
s. 1, does not apply to companies incor
porated abroad, but having a place of j 
business within the province. Per Bar- [ 
kcr, J., that the defendant by not demand
ing the security at trial waived the bene
fit of 49 V. c. 53. Massby-Harris Co. 
v. Stairs, 31 N. B. li. 691.

I a rule nisi on the ground that a police 
! magistrate has no jurisdiction to sum- 
I manly dispose of a charge of perjury by 
j reason of sec. 791 of the Code, that, the 

magistrate had jurisdiction to try sum-
! Iliarily ;i «ine Ui perjury, uiiu mien me 

offence is not proved he may dismiss the
charge; that by sec. 799, every person who 
obtains a certificate of dismissal, etc., 
shall be relieved from all further and 
other criminal proceedings for the same 
cause. Hex v. Burns, (No. 2) 4 C. C. C. 
330. 1 O. L. H. 341.

102. One Justice — Summary Trial.]—
A justice of the peace having no extended : 
powers, has no jurisdiction under Part 
LV. of the Code to hold a “summary 
trial”. Hex v. Cote, 8 C. C. C. 393, 25 j 
Q. S. C. K. 33.

103. One Justice — Jurisdiction.]— 
There is no jurisdiction in one magistrate 
under the Summary Convictions Act, 
li. S. c. 103, ae amended by the Acts <>f 
1889, c. 30, to convict for using abusive 
language on a highway contrary to li. S. 
c. 162, s. 12. On quashing such a con
viction the court required that no action 
should be brought by defendant. Re
gina v. McLeod, 30 N. S. It. 191.

104. One Justice Issuing Summons — 
Penalty Before Two.}—One justice may | 
issue the summons on a complaint under 
the Act 33 Viet. cap. 23, though the pen
alty is recoverable before two justices) 
Regina v. Simmons, 1 Pug., N. B. R. 158.

105. Payment for Use of Hall.]—The 
magistrate ordered the defendant to pay 
Si for the use <>! the hall for trying the 
case, and condemned the defendant in 
default of distress to imprisonment :— 
Meld, that in ordering the payment of this 
sum there was a clear excess of juris
diction, and that ordering distress, Ac., 
was a further excess, and that the matter 
was one of principle, and not of form, and 
the conviction was quashed. Regina v. 
Wallace, 4 O. R. 127, and Regina v. 
Walsh, 2 O. R. 206, commented on. 
Regina v. Elliott, 12 O. R. 524.

106. Perjuiy — Summary Trial by 
Consent.]—-Where defendant elected to . 
be tried summarily on a charge of perjury, j 
and upon hearing the evidence the magis- | 
trate adjudicated summarily and dis- j 
missed the charge :—Held, on motion for

107. Place — No Obiection — Con
viction.]—Where tin- jurisdiction <•! the 
justices appeared upon the conviction, 
which was in the form prescribed by 1 
Rev. Stat. cap. 138, and the place of sale 
spoken of at the trial appeared to be known 
by all parties, and no objection was then 
made that it was not within the juris
diction of the justices :—Held, that the 
jurisdiction sufficiently appeared. Ex 
Parte Dunlap, 3 AH. N. B. R. 281.

108. Place of Signing.]—A case having 
been heard by two magistrates in the 
county, the conviction was signed by one 
of them in the city :—Quære, whether 
the signing of the conviction was a ju
dicial or ministerial act, and therefore 
whether the place where it was done was 
material. Langwith v. Dawson, 30 
C. P. 375.

109. Pleading to Defective Information.] 
—The objection that defendant has plead
ed guilty to a defective information is,

] under 32 A 33 Viet. c. 31, s. 5 (D.), not 
1 admissible. Regina v. McCarthy, 11 

O. R. 657.
Quære, whether the defendant could 

object to the regularity of the information, 
he having appeared in obedience to the 
summons and pleaded not guilty. Re
gina v. Roe, 16 O. R. 1.

110. Plea of Autrefois Convict.]—Where, 
upon a charge of keeping a disorderly 
house, accused pleaded autrefois convict, 
and tendered in evidence a certificate 
of conviction upon a summary trial for 
the same offence by two justices of the 
peace :—Held, pica sufficiently made out, 
and prisoner discharged. Rex v. Clark, 
9 C. C. C. 125.

111. Police District — Judicial No
tice.]—An applicant by habeas corpus 
had been committed by the stipendiary
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magistrate for the municipality of l’ietou, 
for an offence described as having been 
committed at “Hopewell, in the county 
of Pictou”. By Acts of 1895, c. 89, s. 1, 
the municipality of the county of Pictou is 
made a police division. By Acts of 1895, 
c. 3, ss. 1, 2, the municipality is defined 
to he the county of Pictou, except such

fiortions of it as are comprised within the 
imits of incorporated towns. The ques

tion being whether Hopewell might not 
be one of these, so that the warrant would 
not show jurisdiction on its face, as being 
within the limits presided over by the 
municipal stipendiary :—Held, the court 
will judicially recognize limits and bounds 
of towns, districts, etc., as far as they 
may be laid down in public statutes, and 
it appearing from the Act last referred 
to that 11 ope well is described as a muni
cipal polling section is part of the muni
cipality, jurisdiction was sufficiently 
shown. Regina v. W. McDonald, 29 
N. S. R. 160. Ex Parte James W. Mc
Donald, 27 S. C. R. 683.

112. Police Magistrate — Theft — 
Crim. Code Secs. 344-785.]—Under sec. 
344 of the Crim. Code theft from the 
person, even though the amount stolen 
he less than $10, is an indictable offence, 
and where prisoner consents to be tried 
summarily by a police magistrate (al
though such consent is not necessary) 
the sentence imposed may be as great as 
if he had been tried before the general 
sessions of the peace, the police magis
trate having power under sec. 785 of the 
Code to pass such sentence. Regina v. 
Conlin, 1 C. C. C. 41, 29 O. R. 28.

113. Powers of — Master and Ser
vant — Complaint for Non-Payment 
of Wages — Damages for Disobe
dience of Orders — Set-off.]—B., 
a servant, under the provisions of s. 3 
of Consolidated Ordinances c. 50, the 
Masters’ and Servants’ Ordinance, lodged 
with a justice of the peace a complaint 
against C., his master, for non-payment 
of wages, and on the hearing, besides that 
bearing on the question of wages, some 
evidence was introduced tending to show 
that, by reason of B’s. neglect to obey 
C’s. directions in regard to some oats, 
the oats became entirely spoilt, and, 
notwithstanding the objection of B’s 
counsel, the justice expressed his deter
mination to allow the claim for damages

I as a set-off to the wages :—Held, that the 
justice exceeded the power conferred on 
justices by the Ordinance in holding that, 
upon hearing of an information laid 
under s. 3, damages claimed for any of the 
causes set out in s. 2 can be adjudicated 
upon, and if found set off against wages 
proved under s. 3. In re Brown <fe 

, Craft, 21 Occ. N. 103.

114. Power to Sit— Where there is a 
Police Magistrate.] — An information 
was la id before a justice of the peace against 
the police magistrate of the city of Kaslo,

I for a breach by him of one of the city 
by-laws, and the justice of the peace 
granted a summons thereon, returnable 
at Nelson. By s. 212 of the Municipal 
Clauses Act, “No justice of the peace 
shall adjudicate upon or otherwise act 
hi any case for a city where there is a 
police magistrate, except hi the case of 
illness, or absence, or at the request of 
the police magistrate”. Section 213 saves 
the jurisdiction of justice of the peace for 
the several districts, in regard to offences 
committed in any city situated within 
their respective districts in which there 
may be no police magistrate. The police 
magistrate was not ill or absent and did 
not request the justice of the peace to act. 
Upon motion for a prohibition against 
further proceedings upon the information : 
—Held, per Drake, J.. dismissing the 
motion, that, in the particular circum
stances there was, for the purpose of the 
case in question, no police magistrate 
in Kaslo, and that s. 212, supra did not 
apply, and that the ordinary jurisdiction 
of justices of the peace of the district, 

j exercisable over its whole area, applied. 
i The making of the summons returnable 
! at Nelson was improper on the ground 

of inconvenience, but was within the 
jurisdiction of the justice of the peace. 
Any person may properly lay an infor
mation for the infraction of a city by-law, 
though the fine goes to the city. Regina 
v. Chipman, 5 B. C. R. 349, 1 C. C. C. 81.

115. Preliminary Enquiry—Remand — 
Personal Presence of Accused.]— 
Accused upon arrest showed signs of 
insanity. The magistrate upon being 
advised of this fact by the police officers, 
adjourned the preliminary hearing and 
directed her commitment for the purpose 
of a medical examination without having 
the accused brought before him :—Held,
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that prisoner could only he remanded 
after having been personally brought 
before the justice. 11b Sarault, 9 C. C. C. 
448.

116. Preliminary Enquiry—Burglary 
— Proceeding with Trial.]—Where on 
a charge of burglary accused was tried 
and sentenced by a rural stipendiary 
magistrate to be imprisoned for two years 
and one day in the common gaol :—Held, 
on application for habeas corpus, that 
the magistrate had no jurisdiction over 
the offence further than to hold prelim
inary enquiry. Rule made absolute for 
habeas corpus. Rex v. Blucher, 7 
C\ C. C. 278.

tJ* 117. Preliminary Inquiry — Continu
ation Before Another Magistrate — 
Jurisdiction—Commencement de novo.J 
—A preliminary inquiry in a criminal 
matter commenced before a magistrate 
cannot be continued by another. 2. But 
if a magistrate who has commenced a 
preliminary inquiry, dies or is deposed 
from office or resigns, or if he discharges 
himself from the matter, another com
petent magistrate may take the matter 
in «hand, hut he must begin the inquiry 
de novo; he may not continue the pro
ceedings already commenced. 3. A 
Judge of sessions of the peace who com
menced a preliminary inquiry, having 
obtained leave of absence, and having, 
without finishing the inquiry, departed 
for a journey to Europe, was held to have 
discharged himself from the matter; 
and in this case, with the consent of the 
Crown, the prosecutor properly obtained 
from another magistrate, who replaced 
the former, an order to commence de 
novo the preliminary inquiry. 4. A writ 
of certiorari to prevent the second magis
trate from seizing himself of the matter , 
and recommencing it was refused. Bert
rand v. Angers, Q. R. 21 S. C. 213.

118. Prepayment of Witness Fees —
Failure of Witness to Appear — Dis
cretion of Magistrate to Refuse 
Warrant of Arrest — Remedy by 
Appeal.]—On failure of a witness to 
attend and give evidence for a violation 
of the Liquor License Act, after service 
of summons without witness fees had 
been proved, the magistrate refused to 
issue a warrant for his arrest :—Held, 
per Graham, E. J., that if the magistrate

decided erroneously, his decision was not 
re viewable by habeas corpus proceedings. 
Per Meagher, J., that the magistrate 
had general jurisdiction over the subject 
of his charge, and where that is so, the 
general rule is that his judgments are not 
nullities, and consequently habeas corpus 
is not an appropriate remedy. The rem
edy is by way of appeal only. Rex v. 
Clements, 4 C. C. C. 553, 34 N. S. R. 443.

119. Proceedings as to Maintenance of 
Pauper — Jurisdiction — Notice of 
Discontinuance of Previous Proceed
ings — Interest of Justice in Prose
cution— Certiorari — Appeal.]— 
Proceedings were taken by the plaintiffs 
before a justice of the peace with a view 
to having a pauper made chargeable to 
poor district No. 5 in the county of Pictou. 
Subsequently, and without notice to dis
trict No. 5, proceedings against that 
district were discontinued, and proceed
ings were commenced before another 
justice with a view to having the pauper 
made chargeable to the defendant’s 
district. On the depositions taken before 
the magistrate applied to in the second 
instance, the stipendiary magistrate for 
the county (who was also county treas
urer) took further depositions, and made 
an adjudication that the pauper was 
legally chargeable to the defendant’s 
district :—Held, that the adjudication 
so made was bad. both because of the 
failure to give notice of discontinuance 
of the original proceedings, and because 
the stipendiary magistrate, as county 
treasurer, was a party to the proceedings 
and should not have acted. Held, that 
the order made under the circumstances 
mentioned was open to attack either by 
certiorari or by appeal. Pictou Over
seers of the Poor for District No. 7 
v. Pictou Overseers of the Poor for 
District No. 6., 36 N. S. Reps. 326.

120. Proceedings Taken in Foreign 
Country.]—A magistrate has no juris
diction to administer an oath and take 
examination within the limits of a foreign 
country, and a commitment founded on 
such proceedings is void, and affords no 
justification in an action of trespass 
against the magistrate. Nary v. Owen, 
Ber .(569) 377, (N. B. It).

121. Prohibition.]—A writ of prohi
bition may be issued to a justice of the 
peace to prohibit him from exercising a
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jurisdiction which he does not possess. I 
Re Chapman and London Water Com
missioners, 19 O. R. 33.

122. Prohibition — Ministerial Acts.] 
—Prohibition will not lie to restrain the 
issue and enforcement of a distress war
rant by a justice of the peace upon a 
conviction regular on its face, which was 
within the jurisdiction of the justice 
making it, such acts being ministerial, 
not judicial. Judgment below, 26 U. R. 
685, reversed. ‘Regina v. Coursey, 27 
O. R. 181.

123. Provincial Legislation — Consti
tution of Court — Power Conferred 
by Act of Parliament.]—The legislation 
of a province has power to declare that 
even,' stipendiary or police magistrate 
shall constitute a court, ami shall have 
jurisdiction in such cases and offences 
as the Parliament of Canada says shall 
be dealt with therein. Ex Parte Van- 
cini, 8 C. C. C. 164, 36 N. R. R. 456.

124. Recognizance to Keep the Peace —
Crim. Code Sec. 959.1—Under sec. 959 
of the Crim. Code, taking a recognizance 
to keep the peace for two years is beyond 
the jurisdiction of justices of the peace, 
and a stipendiary magistrate following 
Form XXX. of the Code, must be assumed 
to be proceeding under Cotie sec. 959. 
Where security was re<|uired for a period 
of two years :—Held, that such an order 
was null and void, and in excess of the 
powers conferred on the stipendiary 
magistrate. Re Sarah Smith’s Hail. 
6C. C.C. 116.

125. Recognizance — Certiorari.]— 
If, in order to prosecute certiorari pro
ceedings, a recognizance is entered into 
before a justice of the peace for a county 
other than that in which the conviction 
is made, the recognizance is invalid under 
the Ontario Crown Rules, 1886. Rex v. 
Johnson, 8 C. C. C. 123 ; 7 O. L. R. 525.

126. Reducing Charge of Unlawfully 
Wounding to one of Common Assault.]—
A justice of the peace has no power to 
reduce a charge from one of unlawfully 
wounding with intent to do grievous 
bodily harm, to one of common assault, 
in order to bring it within his jurisdiction; 
and a conviction made on a plea of guilty 
to such reduced charge is no bar to a 
subsequent indictment for unlawfully

wounding framed on the same facts, and 
will not support the plea of autrefois 
convict, since the conviction pleaded is 
null and void. Reo.v.Lee, 2 C. C. C. 233.

127. Reeves in Unorganized Districts.]—
The reeves of municipalities in unorgan
ized districts are, under the legislation 
relating thereto ex officio justices of the 
peace in their respective municipalities, 
with power to try alone, and convict for 
offences under the Liquor License Act, 
R. S. O. 1887. c. 194. Regina v. Mc
Gowan, 22 O. R. 497.

128. Re-Examination of Witness —
New Matter — Permission to Cross- 
Examine.]—It is within the power of 
justices on a summary hearing to permit 
the prosecution to recall a witness for the 
purpose of opening up new matter in 
evidence, but when such is allowed the 
accused must also, if permission is ap
plied for, be allowed to cross-examine 
upon such new matter. Rex v. Verras,

129. Request to Proceed Summarily.]—
In a conviction for assault it was held 
unnecessary to shew on the face of the 
conviction that complainant prayed the 
magistrates to proceed summarily, for 
the form allowed by (*. S. C. c. 103, s. 50, 
was followed; and if there was no such 
request, and therefore no jurisdiction, it 
should have been shewn by affidavit :— 
Held, also, that it was clearly no objection 
that the assault was not alleged to be un
lawful. Regina v. Shaw, 23 U. C. R. 616. 
See also In re Switzer, 9 L. J. 266. 
Baolit q. t. v. Crons, 16 C. V. 866.

130. Right of Defendant to Call Wit
nesses.]—Remarks upon the general right 
of a person charged before a magistrate 
with an indictable offence to call wit
nesses for his defence, and of a person 
whose extradition is demanded to shew 
by evidence that what he is charged with 
is not an extradition crime. Ih re Phipps 
8 A. R. 77.

131. Right of Supreme Court to Look 
at Evidence to Determine Jurisdiction 
Below.]—Defendant was convicted before 
the stipendiary magistrate for the police 
district of Yarmouth of having unlawfully 
•old intoxicating liquor contrary to im

provisions of the Canada Temperance Act, 
1878. A writ of certiorari having issued 
the magistrate >cnt up the minutv-i of
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the evidence taken before him as part of 
his return, instead of returning the facts :
—Held, following Hawes v. Hart, 6 It. & 
(i., 42, that the evidence being before 
the court it might be looked at to deter
mine the question of jurisdiction. Queen 
v. Mc Donald, 7 R. & G. N. S. R. 336, 7 
C. L. T. 376.

132. Right of Supreme Court to Re
view.]—Every decision rendered by jus
tices of the peace, even in criminal 
matters, in the Province of Quebec is 
open to review by certiorari in the Su
perior Courts, by virtue of the laws of 
Canada as well as by virtue of the Rev. 
Stats, of Quebec. Leonard v. Pelle
tier, 9 C. C. C. 19, 6 Q. P. U. 54.

133. Sale of Flour.]—The seller of 
flour in barrels not marked or branded 
under 4 & 5 Viet. c. 89, s. 23, was not liable 
to the penalty imposed, only the manu
facturer or pucker; and magistrates had 
no summary jurisdiction where the ac
cumulated penalties were more than It) 
pounds sterling. Regina v. Beekman,
2 V. C. R. 57.

134. Same Justices — Trial.]—Quære, 
whether a complaint under the Act 15 
Viet. cap. 51, should be tried by the same 
justices who issued the summons. To be 
available, this objection should be taken 
at the trial. See Ex Parte McColl,
3 All., N. B. R. 48.

135. Seamen’s Wages.]—By the Act of 
Parliament 7 and 8 Viet. cap. 112, s. 15, 
in all cases of wages not exceeding 20 | 
pounds sterling which shall be due and ! 
payable to any seaman, it shall be lawful 
for any justice of the peace in and for 
any part of Her Majesty’s dominions 
where, or near to the place where the ship 
shall have ended her voyage, etc., to make ! 
an order for payment of the wages :— ! 
Held, 1. that any justice in the county ; 
where the voyage ended had jurisdiction.
2. That if there had been a deviation from 
the voyage agreed upon, or the ship was 
unseaworthy, the seaman had a right to 
determine the contract, and to recover 
wages to the time of leaving the ship.
3. That the jurisdiction of the justice 
under sec. 15 extended to all cases where 
Wages were due and payable, and not 
merely to the case specified in section 11. I
4. That the order of the justice need not 
fix any time for the payment of the wages. : 
Regina v. Wheten, 3 All. N. B. R. 269. i

136. Seaman’s Wages.]—R. S. Canada, 
c. 74, s. 52, enables seamen to sue for 
wages in a summary manner “before any 
stipendiary magistrate, police magistrate 
or any two justices of the peace acting 
in or near the place where the service 
terminated”. Proceedings w ere had before 
(i. by seamen under the section, which 
resulted in the seizure of the vessel, and 
this action was in replevin by the owner, 
(i. was stipendiary magistrate for the 
county 1 ut not for the city) of Halifax, 
but by .1 special Act was allowed to sit 
within the city of Halifax, w ithout adding 
to his jurisdiction. On trial of this action 
the Judge found that the services sued 
for terminated at the city’ of Halifax, and 
that G., having jurisdiction as to the 
county, was sitting “in or near the place” 
under the section, and consequently had 
jurisdiction. On appeal :—Held, that the 
expression “in or near” referred to places 
near the place of sitting, but themselves 
within the jurisdiction of the stipendiary 
magistrate, etc. Grant v. Webber, 25 
X. S. R. 193.

137. Separate Charges — Similar Of
fences — Influence of First Case on 
Second Charge.]—Defendant was sum
moned before a stipendiary’ magistrate 
i<i answer two charges for violating the 
Canada Temperance Act, on separate 
occasions. After adjourning both hear
ings from time to time, the magistrate 
dismissed the first charge and convicted 
defendant for the last offence. On a 
motion to quash the conviction, :—Held, 
that the evidence of the first case was 
calculated to influence the magistrate 
against t be defendant on the second charge 
and a conviction under it was without 
jurisdiction. Rex v. Burke, (No. 2) 
8 C. C. C. 14, 36 N. S. R. 408.

138. Separation of Counties.]—The affi
davit of the returning officer verifying 
the roll was sworn, on the 2nd of January, 
before A., who held a commission as ju- 
tice of the peace for the united counties 
of York, Ontario, and Peel. Ontario 
had been separated from York and Peel 
by proclamation issued at Quebec on the 
31st December, but it was not shewm that 
any one in Ontario knew’ of this procla
mation until after the election :—Held, 
that A. had authority to take the affi
davit. Regina ex rel. Ritson v. 
1*i BBT, 1 1‘. K. 287.

Quære, whether A., notwithstanding
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the separation, would not still continue I 
a justice of the peace for the three counties, j 
and authorized to act for any one while 
he was in it, or at least for that in which 
he was resident. In.

139. Service of Summons — Absence 
or Accused from Canada.]—-Defendant 
was convicted for selling intoxicating 
liquors contran’ to the provisions of the 
second part of the Canada Temperance 
Act. On the hearing it was shown that 
the summons had been served on his w ife 
at the defendant’s usual place of abode, 
but that at the time of service defendant 
was not in the Province and did not re
turn until after the hearing :—Held, on 
application for certiorari, that the magis
trate could not acquire any jurisdiction 
over the person of the defendant while 
he was out of the Province, and therefore 
the service was void. F.x Parte Dono
van, 3 C. C. C. 286, 32 N. B. It. 374.

140. Sheep Act.]—The ow ner of a sheep 
killed or injured by a dog can, under 
R. 8. O. 1877, c. 214, s. 15, recover the 
damage occasioned thereby without prov
ing that the dog had a propensity to kill 
or injure sheep; and the Act ?s to a 
rase where the dog has been set upon the 
sheep. It did not appear upon the face 
of tne conviction in question that the 
offence was committed within the terri
torial jurisdiction of the convicting jus
tices of the peace, but upon the depo
sitions it was clear that it was so com
mitted :—Held, that the saving provision 
of s. 87 of R. 8. C. c. 178, should be ap
plied; and the order nisi to quash the con
viction was discharged. Regina v. Per
rin, 16 O. R. 446.

141. Stated Case — Request for, to 
Justices Invalidi.y Worded — Quash
ing Appeal.]—Defendant having been 
convicted before two justices of the peace 
for an offence, caused the justices to be 
served with a request under sec. IKK) of 
the Code, to state and sign a case “setting 
forth the grounds on which the said con
viction is supported”, as a preliminary 
to an appeal. A case was stated, de
livered and filed by the justices in accord
ance with the provisions of the Code. 
At the hearing the informant appeared, 
and objected that the request was not hi 
accordance with the provisions of s.-s.2, 
sec. 900, in that it did not request the 
justices to set forth the facts of the case

or the grounds upon which the conviction 
is “questioned”. It was contended that 
the defect had been waived, the justices 
having stated and delivered a case :— 
Held, that the provisions <>f e.-e. 2, 
sec. 900 of the Code are conditions prece
dent to the right of appeal, and not having 
been strictly complied with the appeal 
must be quashed. Rex v. Parley, 10 
C. C. C. 280, (No. 1).

142. Statute Labour.]—Under 1 Viet, 
c. i, s. 27, a magistrate cannot cause the 
arrest of a person in the first instance on 
a charge of neglect to perform statute 
labour; he must be first summoned before 
him. Chonkhite v. Sommer ville, 3 U.
( . R

143. Stipendiary Magistrate — Juris
diction Concurrent with Two Jus
tices.]—The jurisdiction of the stipen
diary magistrate under 3rd Revised Sta
tutes, chapter 75, is concurrent only with 
two justices of the peace and not ex
clusive. Anderson v. Mason, 1 N. S. D. 
1, 2 Old. X. 8. R. 369.

144. Stipendiary Magistrate — Whole 
of County — Jurisdiction in Town.]— 
The jurisdiction conferred by R. S. X. S. 
c. 33, on stipendiary magistrates is for 
the whole of the county. Where a sti
pendiary has been appointed for a town 
within the county, but it nowhere ap
pearing that such jurisdiction was exclu
sive,it was held that the county stipendiary 
had jurisdiction to try offences committed 
in the town. Rex v. Giovanetti, 5 
C. C. C. 157, 34 N. 8. R. 605.

145. Stipendiary Magistrate — Juris
diction.]-—The defendant was brought 
before the stipendiary magistrate for the 
county of Halifax, and tried and com
mitted for an assault on the high seas. 
The trial and conviction took place at 
the office of the stipendiary magistrate in 
the city of Halifax, which wits outside the 
limits <•! the county :—Held, that the 
conviction having been made outside 
the territorial limits of the magistrate’s 
jurisdiction, was bad. Quaere, whether 
if made at the dwelling house of the magis
trate, though outside the limits of his 
jurisdiction, the conviction might have 
been covered by the Imperial Act, 9 
Geo. I., cup. 7. Regina v. Hughes, 
6 I: A (, ns R. 194.

4
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146. Stipendiary Magistrate for County
— Appointment for Town.]—Where ;i 
stipendiary magistrate was appointed for 
a town, his previous appointment having 
been for the county, objection was taken 
that his later appointment annulled the 
former :—Held, that under s.-s. 2 of sec. 
131 of 59 Viet. eh. 44 (the Towns Incor
poration Act under which the town was 
incorporated), the previous appointment 
being for the county and not for the parish 
was not annulled, and his jurisdiction 
remained. Ex Parte Tait, 10 C. ('. 
C. 513.

147. Stipendiary Magistrate, City of 
Halifax.]—Per Curiam, the stipendiary 
magistrate of the city of Halifax has 
jurisdiction to inquire of, and commit a 
prisoner for, an offence committed at 
MeNab’s Island, in Halifax Harbour, 
being a place beyond the city limits (but 
within the county). Regina v. Brown, 
31 N. S. Il loi.

148. Substituting New Charge — Im
prisonment — Habeas Corpus — Dis
charge.]—The defendant was brought 
before justices of the peace on an infor
mation charging him with an indictable 
offence of shooting with intent to murder, 
and they, not finding sufficient evidence 
to warrant them in committing for trial, 
of their own motion at the close of the 
case, summarily convicted the defendant 
for that he did “procure a revolver with 
intent therewith unlawfully to do injury 
to one J. S.” It appeared by the evidence 
that the weapon was bought and carried 
and used by the defendant personally. 
By the Criminal Code s. 108, it is a matter 
of summary conviction if one has on his 
person a pistol with intent therewith 
unlawfully to do any injury to any other 
person. The return to a writ of habeas 
corpus shewed the detention of the de
fendant under a warrant of commitment 
based upon the above conviction ; and upon 
a motion for hie discharge : -Held, that 
the detention was for an offence unknown 
to the law; and although the evidence 
and the finding shewed an offence against 
s. 108, the motion should not be enlarged 
to allow the magistrates to substitute 
a proper conviction, for it was unwar
rantable to convict on a charge not for
mulated, as to which the evidence was 
not addressed, upon which the defendant 
was not called to make his defence, and
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as to which no complaint was laid; and 
the prisoner should, therefore, be dis
charged. Regina v. Mines, 25 O. R, 
577.

149. Summary Convictions and Other 
Proceedings.]—If, in a prosecution before 
a justice of the peace, under the Highway 
Act, 5 Wm. IV. c. 2, the title to land comes 
in question, it must be gone into by the 
justice if he entertains the suit. Regina 
v. Buchanan, 3 Kerr’s, N. B R. 674.

150. Summary Proceeding — Canada 
Temperance Act — Third Offence — 
Invalidity of Second Conviction.]— 
The accused having been convicted of a 
third offence against the Canada Tem
perance Act, and on habeas corpus pro
ceedings, it having been shown that the 
second conviction was invalid, the convic
tion for the third offence was quashed. 
King v. MacDonald, 5 C. C. C. 97.

151. Summary Proceedings — View 
by Magistrate — Conviction Quashed.] 
—The accused was charged under the 
Indian Act, with selling intoxicating to 
an Indian, and the magistrate after the 
evidence was in, took occasion to view 
the premises in the presence of the ac
cused :—Held, that his action was an 
inherent defect in the course of legal 
procedure, something not warranted by 
law, and the conviction must be quashed. 
Re Sing Kee, 5 C. C. C. 86. 8 B. (\ R. 20 
21 Ooe V

152. Summary Proceedings—Adjourn
ment Sine Die — Jurisdiction of Jus
tice.]—An adjournment sine die made 
by a justice or magistrate without a day 
being named on which judgment was to 
be delivered, renders any further pro
ceeding nugatory, and a conviction after
wards made in the absence of the accused, 
is absolutely void for want of jurisdiction. 
R. v. Quinn, 2 C. C. C. 153.

153. Summary Proceedings—Adjourn
ment of Hearing — Constitutional 
Law.]—Defendant was convicted before 
two justices of the peace for a vio
lation of the Canada Temperance Act, and 
fined . A writ of certiorari was obtained 
to remove the conviction on the grounds 
of want of jurisdiction of justices to make 
said conviction :—Held, that jurisdiction 
is conferred upon justices of the peace 
who are appointed under the Provincial
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legislature to summarily try criminal ' 
offences. 2. That when justices are rea
sonably engaged in other official business, 
defendant must wait a reasonable time 
beyond the hour fixed for the hearing. 
Motion to quash conviction dismissed. 
Rex v. Wipper, 5 C. C. C. 17, 34 N. S. R. 
202.

154. Summary Trial by Police Magis
trate with Consent — Offence of Havinu 
Carnal Knowledge — Charge of 
Lesser Offence.)—Accused was charged 
with having carnal knowledge of a girl 
under fourteen years before a police magis
trate, and having consented to lie tried 
summarily, under sec. 785 of the Code, 
was acquitted. A further information 
was laid under sec. 269 for indecent as
sault on the same occasion :—Held, that 
accused having consented to be tried 
summarily by a police magistrate, the 
trial was subject to the same rules of law 
as a trial at the general sessions of the 
peace. That, upon acquittal of accused 
on the chante, it was the duty of the magis
trate to deliver to him a certificate of dis
missal, and on a fresh information for a 
lesser offence on the same occasion, such 
certificate of dismissal would be a com
plete bar to an indictment under the 
plea of autrefois convict. Hex v. Cam
eron, 4 C. C. C. 385.

155. Summary Trial — Inmate of 
House of Ill-Fame.)—The jurisdiction 
given to magistrates by sec. 783 (f) of 
the^Code provides that a person charged 
with being an inmate of a house of ill- 
fame, may be heard and tried in a sum
mary wa>, and without consent of ac
cused. Under Part LV. of the Crim. Code 
magist rates are empowered to impose 
imprisonment up to six months, and a 
fine not exceeding $1(M) including costs, 
even though a simil.tr offence charged 
under the “summary convictions” clauses 
of being a “vagrant” the fine could not 
then exceed $50 in addition to imprison
ment for six months. Rex v. Roberts,
4 C. C. C. 253, 21 Occ. N. 314.

156. Summary Trial — Consent of 
Accused — Common Assault.)—On 
consent of accused to be tried summarily 
under Code sec. 787, he was so tried and 
convicted of common assault only, though 
the information charged him with assault 
occasioning bodily harm :—Held, on mo
tion to quash conviction, that the magis

trate had jurisdiction under sec. 713 to 
convict him for an indictable offence as 
the offence under sec. 262 includes a 
common assault. The word “count” 
used in sec. 713 includes an information 
before a justice for an indictable offence. 
Motion dismissed. Rex v. Coolen, 8 
C. C. C. 157, 36 X. S. R. 510.

157. Summary Trial — Preliminary 
Enquiry — Code Sec. 785.)—A sti
pendiary magistrate, not having the ex
tended powers conferred by sec. 785 of the 
Code, and not being a stipendiary magis
trate for a city or a police magistrate, 
but having authority under Code sec. 782 
to hold a summary trial by consent for 
an indictable offence, must proceed in 
the first place as on a preliminary enquiry 
and if satisfied that the evidence justifies 
the accused being put on his trial, he may 
proceed with a summary trial under Code 
sec. 789. Rex v. Williams, 10 C. C. C. 
330, 2 W. L. R. 410.

158. Summons — Proof of Service 
to Inmate of Defendant’s Place of 
Abode.)—On application by way of cer
tiorari to quash a conviction on the ground 
of insufficient proof of service of summons. 
Upon evidence that a copy <>f the >mn- 
inons was left with an adult person at the 
defendant’s residence, but no proof that 
adult person was an inmate of the de
fendant’s usual place of abode, and no 
effort having been made to serve the de
fendant personally :—Held, that the ser
vice was insufficient. Re Barron, 4

I- I I

159. Summons — No Proof of Ser
vice — Conviction Without Further 
Evidence.)—The accused failed to attend 
and answer to a charge of vagrancy, 
whereupon the justice proceeded with the 
hearing without it having been proved 
that the summons had been duly served, 
and after taking evidence issued a war
rant of arrest. At the next hearing the 
prisoner was found guilty without further 
evidence :—Held, such irregularities con
stituting an excess of jurisdiction are 
sufficient to annul the conviction. Rex 
v. Levesque, 8 C. C. C. 505, 6 Que. P. R. 
64

160. Summons — Warrant — Au
thority.)—Complaint under oath of an 
assault wras made before a justice, on 
which he issued a summons, and defend-



727 JUSTICE OF THE PEACE 728

ant not appearing, the justice, on proof 
of service of the summons, issued the 
warrant (B) under the Summary Convic
tions Act of Canada, 32 & 33 Viet. cap. 31, 
upon which the defendant was arrested, 
brought before the justice and convicted 
—protesting against proceedings :—Held, 
that as there was a complaint under oath, 
the justice had authority to issue the 
warrant in the first instance, and that 
having used the form (B) instead of (C) 
did not make the arrest illegal, and that 
he had power to convict, though the sum
mons served was defective in not stating 
the day the defendant was to appear. 
Regina v. Verkins, Trim T., 1872, N. B.

161. Suspended Sentence.]—Vnder sec. 
971 a justice has jurisdiction, where the 
offence is punishable with not. more than 
two years’ imprisonment, and no previous 
conviction is proved against the accused, 
to direct that he be released on his recog
nizance to keep tliejieace, with or without 
sureties. 11. v. McLennan, 10 C. C. C. 1.

102. Territorial Jurisdiction— Act for 
Protection of Sheep — Offence 
Aoainst—Locality of—Owning Vi
cious Dogs — Order for Destruction
— Order for Damages — Information
— Quashing Order — Costs.]—-Upon 
a motion to quash an order of a justice 
of the peace for the county of Waterloo 
under sa. 11-13 of R. S. O. 1897, c. 27. 
an Act for the Protection of Sheep and 
to impose a tax on dogs, finding that 
the defendant, at the town of Waterloo, 
did unlawfully have in his possession two 
dogs, which dogs worried and injured 
two sheep, the property of the complain
ant, at the township of Wellesley, and 
ordering the defendant to kill the dogs :— 
Held, that the offence under s. 11 was the 
having in possession a dog which .wherever 
the act was done, had worried, injured, 
or destroyed sheep, and therefore the 
offence was committed at the town of 
Waterloo, where the defendant lived, 
and a magistrate for the county had no 
jurisdiction, there being a police magis
trate for the town, and it not appearing 
that the convicting magistrate was acting 
for or at the request of such police magis
trate. Upon the same information the 
same magistrate also made an order, under 
s. 15 of the Act, for the payment by the 
defendant to the complainant of 10 per 
cent, (said to be the value of the sheep) and 
costs :—Held, that a proceeding under

ss. 15 is independent of one under ss 
11-13, and the magistrate had no power 
to award damages for the injury to the 
sheep, without a separate complaint. 
The first order was quashed without costs, 
because the question of the magistrate’s 
jurisdiction was not raised before him, 
and ilie assuming jurisdiction \sas his 
mistake. The second order was quashed 
with costs to lie paid by the complainant, 
because he insisted on going on with the 
claim for damages before the magistrate. 
Rex v. Duf.ring, 21 Dec. N. 588, 2 O.L.R.

163. Territorial Jurisdiction — Dogs 
Killing Shf.ei*— Locality of Crime.]— 
Except in the illness, absence or at the 
request of a police magistrate for an in
corporated town, a justice of the peace 
has no jurisdiction to try an offence under 
the Ontario Sheep Protection Act of 
possessing a dog which has worried sheep, 
and on the trial of the complaint of pos
sessing dogs which have killed sheep an 
order for damages for the killing of the 
sheep cannot be made. If, however, 
a justice of the peace has jurisdiction in 
the district in which the sheep were killed, 
he may try a complaint under the statute 
for the recovery of damages. Rex v. 
Duering, 5 C. C. C. 135, 2 O. L. R. 593.

164. Territorial Jurisdiction.]—R. S. O. 
1877, c. 72, s. 6, does not limit the terri
torial jurisdiction of comity magistrates, 
but prohibits them from acting “in any 
case for any town or city”—the limitation 
is as to the cases, not as to place, and is 
only partial, i.e., for a city where there 
is a police magistrate to act, or when 
he is not absent through illness or other
wise; and therefore in any case arising 
in a county, outside of a city, a comity 
justice having jurisdiction to adjudicate 
while sitting in the comity, may adjudi
cate while sitting in the city. legislation 
on the subject reviewed. Owing to chan
ges in the statute law the decisions in 
Regina v. Row, 14 C. P. 307, and Hunt 
v. McArthur, 24 U. C. R. 254, are no longer 
applicable. Regina v. Riley, 12 P. R. 
98.

165. Territorial Jurisdiction.]—A war
rant of commitment was made by the 
stipendiary magistrate for the police 
division of the municipality of the county 
of Pictou, in Nova Scotia, upon a con
viction for an offence stated therein to
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have been committed “at Hopewell, in 
the county of Victim.” The county of 
Victim ap|>eared to he of :i greater extent 
than the municipality of the county of 
Pictou, there living also four incorporated 
towns within the county limits—and it 
did not specifically appear upon the face 
of the warrant that the place where the 
offence had been committed was within 
the municipality of the county of Victim. 
The Nova Scotia statute of 1895 respect
ing county corporations (58 Viet. c. 3, s. 8) 
contains a schedule which mentions 
Hopewell as a polling district in Victim 
county entitled to return two councillors 
to the county council :—Held, that the 
court was hound to take judicial notice 
of the territorial divisions declared by 
the statute as establishing that the place 
so mentioned in the warrant was within 
the territorial extent of the police division. 
Held, also, that the jurisdiction of a Judge 
of the Supreme Court of Canada in mat
ters of habeas corpus in criminal cases 
is limited to an inquiry into the cause of 
imprisonment as disclosed by the warrant 
of commitment. Ex Parts Macdonald, 
27 8. C. R. 683.

166. Theft by Agent — Continuation 
and Completion of Act in Another 
District.)—Sec. 553 of the Crim. Code 
enacts that when an offence is begun 
within one magisterial jurisdiction and 
completed within another, such offence 
may be considered as having been com
mitted in either of them. Where on a 
charge of fraudulent conversion, the act 
began in one district and continued and 
was completed in another, the accused 
may be proceeded against in either. 
Regina v. Hogle, 5 C. C. C. 53.

167. Third Offence — Improper Ad
mission of Evidence.]—A conviction 
for a third offence under the Ontario 
Liquor License Act, must be dealt with 
under section 101, to which section 115 
of the Canada Temperance Act is identical, 
and until accused i> found guilty of the 
later offence the magistrate has no juris
diction to enquire concerning previous 
offences. There is no remedy provided 
by law to annul evidence obtained con
trary to said sec. or to restore the juris
diction of the magistrate. Rex v. Nurse, 
8 C. C. C. 173, 7 O. L. R. 418.

168. Three Justices Sitting — One 
Assuming to Convict.]—8., a justice of 
the peace, upon an information laid before

him, issued a summons for non-payment 
of wages under C. S. U. C. c. 75, s. 12, 
returnable before himself or such other 
justices as might then be present. On 
the return the two other justices were 
present who, without any objection from 
S., heard the complaint with him. At 
the conclusion of the ease these two 
thought the complaint should be dis
missed, while S. was in favour of the 
claimant and against the protest of the 
other two, S. made an order requiring 
the defendant to pay the claim and costs, 
and in default that a distress should issue; 
the other two justices made an order 
dismissing the complaint. Subsequently, 
a formal conviction was drawn up, and 
signed and sealed by S., the whole pro
ved lings being set out as before him alone, 
and afterwards a distress warrant was 
issued by him. The minutes of the evi
dence taken down by the magistrate’s 
clerk, were headed as in :i cause before 
the three justices :—Held, tliat the con
viction was clearly bad, and must be 
quashed, S. having no exclusive right to 
deal with the ease merely because he had 
issued the summons. Regina v. Milne, 
25 C. V. 94.

169. Trespass— Injury to Property 
— Supposition of Right.}—Jurisdiction 
is given to a justice of the peace to try 
in a summary way, a charge for unlawfully 
trespassing under sec. 1 of R. S. O. eh. 
120; and the same jurisdiction is given 
in respect of a charge for willfully dam
aging any real or personal property, under 
sec. 511 of the Crim. Code, but the juris
diction is withheld in both sections if the 
person charged “acted under a fair and 
reasonable supposition that he had the 
right to do the act complained of”. Re
gina v. Davy, 4 (’. C. C. 28, 27 A. R. 
508.

170. Trespass — Warrant of Com
mitment — Necessity for Two Jus- 
ip rs — Habeas Corpus — Certiorari.] 
—The prosecutor charged the petitioner 
before a justice of the peace with having 
cut wood upon his property. The pe
titioner took no notice of the summons 
served upon him, ami the justice con
victed him and ordered him to pay a fine 
of $5 and costs and upon default to be 
imprisoned for 15 days at hard labour. 
A warrant of commitment was issued by 
the justice under s. 783 of the Criminal 
< • de, and the petitioner was imprisoned.
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He obtained a habeas corpus and certiorari 
in aid, alleging that a single justice of the 
peace cannot issue a warrant of imprison
ment, and that the conviction was illegal : 
—Held, that a single justice has no juris
diction to issue a commitment under 
s. 783. 2. When it appears on the face 
of the conviction that the justice has ex
ceeded his jurisdiction a certiorari in aid 
is not necessary. 3. In such a case the 
writ of habeas corpus was maintained 
and the conviction and the commitment 
were quashed. Cote v. Durand, Q. R. 
25 S. C. 33.

171. Trespass — Want of Jurisdic
tion   It EASON A RLE AND PROBABLE
( ai se — Costs Against Justices.]— 
The defendant, a justice of the peace, 
Issued a warrant t<» arrest the female 
plaintiff on the information stating that 
she did “unlawfully take and carry away 
from his (the informant’s) protection her 
daughter S. W.” The justice preferred 
to act under the Dominion Statutes 32 
& 33 Viet. c. 20. s. 50 :—Held, in an action 
for assault and false imprisonment, that 
the defendant had no jurisdiction to issue 
a warrant on this information, and was 
liable to an action of trespass, and that 
the question of reasonable and probable 
cause can only arise where the justice 
has jurisdiction over the matter. Stilas 
v. Brewster, 4 All. N. B. R. discussed.

Quære, whether the Dominion Act 
23 <fc 33 Viet. c. 20, s. 134. relating to 
costs in actions against justices, is not 
ultra vires the Federal Parliament. Whit- 
i 1er and Wipe v. Diblee, 2 Pug., N. 
B. R. 243.

172. Trespass on Railway Track.]—
Section 283 of the Railway Act of Canada 
51 Viet. ch. 29. authorizes a railway con
stable to “take" such persons as are pun
ishable by summary conviction for offences 
against the provisions of that Act, before 
any justice or justices for any county, etc., 
within which such railway passes, and 
gives jurisdiction to such justice or jus
tices to deal with all such cases, as though 
the offence had been committed and the 
person taken within the limits of his own 
jurisdiction. Defendant wras not ar
rested, but was summoned and brought 
before the justice. Objection was taken 
to the conviction for want of jurisdiction 
on the part of the justice, owing to the 
offence having been committed within 
the city of Toronto, for which there was

a police magistrate :—Held, that sec. 283 
applies only where the constable 'ar
rests’’ an offender and takes him before 
a justice of the peace. Conviction quash
ed. Regina v. Hughes, 26 O. R. 48(i, 
2 C. C. C. 332.

173. Trial by Police Magistrate— “Sum
mary Trial".]-—In the Province of Nova 
Scotia, a magistrate having the powers 
of two justices of the peace may try a 
charge of resisting a peace officer, only by 
follow ing the procedure of Part LV. as to 
“summary trials", and that only upon 
consent of the accused under Code sec. 
786. Rex v. Carmichael, 7 C. C. C. 167.

174. Two Justices Necessary.]—Where a 
statute empowers two justices to convict, 
a conviction by one is void. In re Crow, 
1 C. L. J. 302. See also Graham v. Mc
Arthur, 25 U. C. R. 478.

175. Two Justices Sitting Together.]—
The jurisdiction of a magistrate is abso
lute in British Columbia. Prince Edward 
Island and in the district of Keewatin, 
under Crim. Code sec. 784 (3) in cases of 
summary trial for theft under $10, w ithout 
the consent of accused. The word “mag
istrate" is declared in sec. 782 (a. 3) to 
mean and include any two justices of 
the peace sitting together, and an appeal 
shall lie from a conviction in the same 
manner as from summary convictions 
under Part IATII., and section 879 and 
the following sections relating to appeals 
from such summary convictions shall 
apply to such appeal. Regina v. Wirth 
& Reed. 5 B. C. R. 114. 1 C. C. C. 231.

176. Two Parties Acting— Authority 
to One.]—An authority given to one 
justice to recover penalties may be exer
cised by two. Ex Parte Dunlap, 3 
All., N. B. R. 281.

177. Unsworn Warrant — Illegal 
Arrest — Jurisdiction of Magistrate.] 
—A justice of the peace can only legally 
arrest an offender by a warrant issued 
upon sworn information, unless he sees a 
felony or other breach of the peace com
mitted in his presence, when he may in his 
own person apprehend him, or personally 
acting in making the arrest may call some 
one to his assistance. McCiuinesr v. 
Dafoe, 3 C. C. C. 139, 27 O. R. 117.
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178. Want of Jurisdiction — Remedy 
of Certiorari and Appeal.]—On an 
appeal from the judgment of a justice of 
the peace in a civil action of debt. refusing 
an application for a writ ol certiorari on 
the grounds of want of jurisdiction :— 
Held, that remedy by certiorari is not to 
he denied to redress the grievance caused 
by the justice entering up judgment with
out proof of debt, when there is neither 
no remedy by appeal, or if the remedy 
by appeal is neither appropriate or ade
quate. Certiorari granted. On raising 
the question of want of jurisdiction, cer
tiorari is the proper remedy, and the right 
to certiorari should not be refused because 
a new trial by means of appeal might be 
obtained, nor should it be refused even 
where an appeal is pending. Re Hugo les 
5 C. C. C. 163, 35 X. S. R. 57.

179. Want of Jurisdiction.]—A con
viction should be quashed where there 
is no jurisdiction. Regina v. Taylor, 
8 U. C. R. 257.

180. Warrant — Execution of — 
Action Against Constable.]—No action 
lies against a constable for the execution 
of a warrant, however defective, where 
the magistrate issuing the warrant has 
jurisdiction. McGregor v. Patterson,
I Old. N. 8. R. 211.

181. Warrant.]—Semble, that a warrant 
issued by a justices of the peace sitting 
in quarter sessions having no seal does 
not make it invalid. Fraser v. Dickson, 
5 U. C. R. 231.

182. Warrant.]—Semble, that the war
rant issued in this case after the dismissal 
of the appeal by the sessions, and which 
followed the original conviction in direct
ing imprisonment for six months, without 
making allowance for the two days im
prisonment already suffered, was not 
open to objection. Arscott v. Lille y ,
II O. R. 153.

183. Warrant.]—Where a conviction 
is affirmed on appeal to the sessions the 
warrant of distress or commitment may 
be issued by the convicting justice. Ars
cott v. Lilley, 14 A. R. 283.

184. Warrant.]—A warrant of commit
ment need not be dated if not issued too 
soon. Regina v. Sanderson, 12 O. R. 
178.

185. Warrant.!—In determining, upon
! a motion to discharge a prisoner, whether 
| a warrant of commitment is defective, 

the court cannot, in view of the Summary 
Trials Act, R. 8. ( <•. 17♦.. g<> behind the 
conviction; and the proper course where 
there is a conviction sufficient in law, and 
a variance between the conviction and 
warrant of commitment, is to enlarge the 
motion so as to «table the magistrate 
to file a fresh warrant in conformity with 
the conviction. And where the conviction 
alleged that the offence was committed 
in January, 1887, and the commitment 
in January, 1888, the motion was enlarged 
accordingly. Regina v. Lavin, 12 1*. R. 
642.

186. Warrant of Apprehension — Affi
davit of Service of Summons.)—The 
jurisdiction of a magistrate to issue a 
warrant under R. S. C. c. 178, s. 39, for 
the apprehension of a person who does 
not appear to a summons does not de
pend upon an affidavit being made by 
the person who served the summons ; it 
is sufficient that it appear to the satis
faction of the magistrate that the sum
mons was served within a reasonable time. 
Read v. Hunter, 8 C. L. T. Occ. N. 428.

187. Warrant of Arrest by a Person 
not Legally Qualified.'—Defendant was 
convicted and fined for selling liquor 
without license, and upon motion for a

I rule nisi upon the magistrate to show 
; why a writ of certiorari should not issue r 

on the grounds that his arrest was exe
cuted by an unqualified person :—Held, 
that if the defendant is brought before 
the magistrate, and the magistrate has 

! jurisdiction over the offence and person,
J the improper arrest does not go to the 
! jurisdiction of the magistrate, and he 
l may proceed with the hearing. Rule 
I refused. Ex Parte Giherson, 4 C. (’. C. 

537. 34 N. R. R. 538.

188. Witness, Arrest, etc.]-—Plnintiff 
I was summoned to appear as a witness for 
| the prosecution on tne trial of an infor- 
I mat ion for a violation of the Canada
j temperance Act of 1878. He was served 

with the summons, and was paid the 
regular fees for travel and attendance, 
but disobeyed the summons and made 
no excuse. The magistrate, before whom 

i the information was laid, issued four 
warrants in succession to have plaintiff 
arrested and brought before him to testify.
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and adjourned the hearing of the cause 
from time to time for that purpose. 
Plaintiff evaded arrest under the first 
three warrants, but was arrested under 
the fourth. Having escaped, he was re
arrested by the defendants, who gained 
access to a house in which he had taken 
refuge, by raising a window. On his re
fusal to give bail, he was placed in jail :— 
Held. (1) That as the magistrate had 
jurisdiction to enter on the inquiry as to 
the fact of the proclamation of the Act, 
and whether licenses were outstanding 
or not, he had authority to compel the 
witnesses to attend. (2) With regard 
to defendants opening the window and 
entering the house to make the arrest, 
(a) that the prosecution being a criminal 
proceeding, the warn 111 was not subject 
to the limitations which attach to civil 
process, but had many <>i the character
istics of an attachment for which it was 
a substitute, (b) That the evidence 
showing a previous arrest and an escape, 
the defendants might lawfully enter the 
house in fresh pursuit. (3) That the 
placing of the plaintiff in jail under the 
circumstances was justifiable. (4) That 
section 46 of the Summary Convictions 
Act is not intended to prevent more than 
one adjournment, or, if so, the plaintiff 
could not take the objection. Messen
ger v. Parker et al., 6 It. & G., N. S. It. 
237, 6L.T. 144.

ISO. Witness Refusing to Answer Ques
tion.]—Under sec. 585 of the Criminal 
Code, when a witness refuses to answer a 
question put to him without offering any 
just excuse, the justice may adjourn the 
proceeding and commit the witness to 
gaol for contempt, but in order to justify 
the commitment under this section, it 
must be proved that the question was 
relevant to the case, and that the witness 
had no just excuse for such refusal. Re 
Ayottk, 9 C. C. C. 133, 1 W h. R. 79.

IX. Qualification of Justice.

1. Appointment and Qualification — 
Magistrate Giving Evidence.)—The 
calling of a magistrate sitting on a case 
as a witness does not of itself disqualify 
him from further acting in the case. Re
gina v. Sproule. 14 O. R. 375.

2. Appointment and Qualification —
Property.)—C. S. U. C. c. 100, s. 3, pre
scribing the qualification of justices, does 
not require them to have a legal estate; 
it is sufficient if the land, though mort
gaged in fee, exceed by $1,200 the amount 
of the mortgage money. Fraser q. t. v. 
McKenzie, 28 U. C. R. 255.

3. Appointment and Qualification.]—
In a qui tarn action against the defendant 
for acting as a justice of the peace without 
sufficient property qualification, where 
the evidence offered by plaintiff as to the 
value of the land, and premises on which 
defendant qualified was vague, speculative 
and inconclusive, one of the witnesses, in 
fact, having afterwards recalled his testi
mony as to the value of a portion of the 
premises, and placed a higher estimate 
upon it; while the evidence tendered by 
the defendant was positive, and based 
upon tangible data :—Held, that the jury 
were rightly directed, “that they ought 
to be fully, satisfied as to the value of 
defendant's property before finding for 
the plaintiff; that they should not weigh 
the matter in scales too nicely balanced; 
and that any reasonable doubt should 
be in favour of the defendant." Obser
vations on the principle of the valuation 
of land with a view to determining the 
property qualification of justices. Squire 
<j. T. v. Wilson, 16 C. P. 284.

4. Appointment and Qualification.]— 
In a qui tarn action against defendant for 
acting as a justice of the peace without 
the necessary property qualification re
quired by R. s. O. istt c. 71, 1. 7, the 
defendant was called as a witness on his 
own behalf and gave evidence as to the 
value of the property on which he quali
fied, and the learned Judge in charging 
the jury told them that, generally speak
ing, the owner of property had the best 
opinion of its value :—Held, there was 
no misdirection; for that the jury were not 
told that they were to be guided by such 
opinion, or that it was most likely to be 
correct. Crandell q. t. v. Nott, 30 
C. P. 63.

In a penal action, where the jury find 
for the defendant, a new trial will not be 
granted merely because the verdict may 
be deemed to he against the evidence or 
weight of evidence; but it is otherwise 
where the verdict is in contravention of 
the law, arising either from the mis
direction of the Judge, or from a mis-
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apprehension of the law hy the jury, or 
from a desire on their part to take the 
law in their own hands. Where, therefore, 
in such qui tarn act ion .which is looked upon 
as a penal action, the jury, though greatly 
overvaluing the property, found for de
fendant, but none of the above consider
ations arose, a new trial was refused. In.

Semble, that the ownership of an equit
able estate in land is sufficient to enable 
the owner to qualify thereon under the 
statute. In.

Where, however, a husband caused 
certain land to be conveyed to his wife 
by deed, absolute as between them, and 
without any declaration of trust in his 
favour :—Held, that though the convey
ance might be void as against his creditors, 
yet that the husband could not qualify 
on the land, for. as far as he was con
cerned, the absolute property therein 
was. by his own act, vested in his wife. In.

It was urged in term that the jury in 
the finding had treated defendant as the 
sult> owner of a certain part <>1 the pro
perty, where as it was owned by himself 
and son as tenants in common, and that 
his moiety was not of sufficient value. 
At the trial the deed of the father and son 
was produced, without the point as to 
the tenancy in common being taken, and 
it was proved that the son had afterwards 
joined with the father in a mortgage of 
the land :—Held, that the objection could 
not be entertained, for if taken at the 
trial, such an explanation might have 
been given as would have shewn there was 
no foundation for it; but, even if such 
ownership did exist, the ouest ion of value 
being for the jury, it could not be assumed 
that in estimating such value they had 
disregarded the point. 1b.

5. Appointment and Qualification —
Taking Objection.]—The court refused 
to quash a conviction under the Canada 
Temperance Act. 1878, on the ground that 
one of the convicting magistrates had not 
the necessary property qualification, the 
defendant not having negatived the 
magistrate’s being a person within the 
terms of the exception or proviso of s. 7, 
R. 8. 0. 1877, c. 71. Ruina v. Hod- 
kins, 12 O. R. 387.

6. Appointment and Qualification — 
Ratepayer of Municipality to Which 
Fine Payable— Payment of Salary.]— 
Section 419 (a) of the Municipal Act, 1892, 
which provides that a magistrate shall

not be disqualified from acting as such 
by reason of the fine or penalty, or part 
thereof, 011 conviction going to the muni
cipality of which he is a ratepayer, in
cludes a police magistrate. Where a 
police magistrate appointed under K. S. O. 
1887. c. 72, is paid a salary by the muni
cipality instead of by fees, such salary 
being in no way dependent on any fines 
which he may impose, he has no pecuniary 
interest in the fines, and so is not thereby 
disqualified. Semble, that in such a case 
there would have been no disqualification 
at common law. Regina v. Fleming, 
27 0. R. 122.

7. Appointment and Qualification —
Provincial Jurisdiction.]—Held, that 
the legislature of the Province of On
tario had power under No. 14 of s. 92 
B. X. A. Act, to pass U. S. O. 1877, c. 71, 
providing for the qualification and ap
pointment of justices of the peace. Re
gina v. Bennett, 1 O. It 445.

8. Appointment and Qualification —
Oath.]—Under (\ S. IT. ('. c. 1(H), s. 3, 
the oath of qualification by a justice of 
the peace must be taken before some 
justice of the peace of the county for which 
he intends to act. It cannot be admin
istered by the clerk of the peace for such 
county, under the writ of dedimus potes- 
tatem issued with the commission of the 
peace. Herbert q. t. v. Dowswell, 
24 U.C. R. 127.

9. Bias — Relationship to Prose
cutor — Disqualification.]—The com
plainant, by the provisions of the Fish
eries Act, under which the complaint was 
laid, was entitled to one half the fine. The 
convicting justice was the father of the 
prosecutor. The defendant objected to 
the justice trying the case :—Held, that 
where a state of things exists, whether 
arising from relationship of the parties 
or from other causes, w'hich is likely to 
create a bias, even though it be an un
conscious one, in the magistrate, in favor 
of one of the parties, or which causes a 
reasonable apprehension of bias, it is 
sufficient to prevent the justice from 
adjudicating, if it be impeached by a 
party who had no knowledge of the exist
ence of such a state of things, or knowing 
it. objected to the justice acting. That

I it is of the highest importance in the gen
eral interest <>f justice, t<> keep its admin
istration by magistrates clear from all
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suspicion :—Held, further, that it is not 
sufficient that there he a mere possibility 
of bias, nor on the other hand is it neces
sary that real bias be proved—a likelihood 
of real bias or a reasonable apprehension 
of bias is sufficient. Held on the facts, 
that the conviction must be quashed, 
and the fact that there was no conflict 
of testimony did not affect the principle. 
R. v. Steele, 2 C. C. C. 433, 26 O. It. 540.

10. Bias — Relationship.]—The fact 
that the niece of a magistrate, who deter
mined and entered a conviction against 
the defendant for an infraction of the 
Liquor License Act (N. B.), happened to 
be the wife of the assistant License In
spector, is not in itself sufficient to raise 
any reasonable ground or suspicion of bias 
to disqualify the magistrate from acting, 
where the assistant had nothing to do 
with the prosecution. The fact of a 
justice being a ratepayer in the county 
where lie presides is no ground for dis
qualification. Where the conviction is 
extended and itself drawn at the time 
when the minute of adjudication should 
have been made, and in lieu of it, it is 
sufficient without any formal or other 
minute of adjudication. Where the magis
trate himself was called as a witness for 
the defendant and refused to be sworn, 
if advantage is sought to be taken of such 
refusal, it should be made apparent to 
the court, that he was required bona fide 
as a witness, that he could give evidence 
material upon the question it was pro
posed to interrogate him upon, and that 
the party complaining has been preju
diced by the refusal. Ex Parte Flanna- 
oan. 2 C. C. C. 513, 34 N. B. R. 326.

11. Bias — Action Against Justice.] 
—An action against a justice of the peace 
by a party against whom an information 
is laid, does not necessarily disqualify 
the justice. The court will enquire into 
the circumstances and ascertain if they 
reasonably lead to the inference of bias. 
Where the bias arises out of the wrong 
of the party, he cannot object to it. Ex 
Parte Scribner, 32 N. B. R. 175.

12. Disqualification from Sitting — 
Relationship.]—Without deciding what 
degree of relationship, if any, disqualifies 
a Judge from sitting on a case, the affinity 
arising from the fact that the presiding 
stipendiary magistrate and the prose
cutor, an inspector under the Liquor

License Act, married sisters, does not. 
Qutere, will anything but interest in the 
matter at issue disqualify ? Regina v. 
Major, 29 X. S. R. 373.

13. Disqualification of Justice — Re
lationship.]—A magistrate is not dis
qualified from hearing an information 
under the Summary Convictions Act by 
reason of the defendant’s wife being the 
widow of a deceased son of the magis
trate. Ex Parte Wallace, 26 N. B. R. 
593.

14. Disqualification — Interest.]— 
Justices of the peace, who belong to an 
association (a temperance alliance) of 
which the president is the party prose
cuting. and the fine to be imposed on the 
accused will ultimately be paid over to 
said association, have no jurisdiction, 
and are prevented from acting on account 
of interest sufficient to disqualify them. 
Daigneault v. Emerson, Q. It. 20 S. ('. 
310.

15. Disqualification by Interest.]—The 
defendant was convicted before F. A. 
Laurence, stipendiary magistrate pre
siding in the town court of Truro, of selling 
intoxicating liquors contrary to law. 
The stipendiary magistrate was a rate
payer of the town and received a fixed 
salary as stipendiary, payable out of the 
funds of the town to which half the pen
alty imposed became payable. :—Held, 
that the magistrate was disqualified by 
interest from acting in the matter. Tup- 
per v. Murphy, 3 R. & G. N. S. R. 173.

16. Disqualification by Interest.) — 
Appeal from order of sessions of Kings 
County setting aside an order of settle
ment by overseers of poor for Granville, 
after notice of preliminary objection by 
the latter. Per Sir William Young, C. J., 
evidence having been given before the 
court on the preliminary objections in the 
notice of proof, that several justices of 
the peace residing in the township of 
Cornwallis, and liable to be assessed 
therein for the support of the poor, took 
part in the appeal against the order of 
the overseers for Granville, and voted 
on the determination thereof, and it ap
pearing to this court that in consequence 
of such interposition, the court of sessions 
was not duly constituted for the hearing 
of such appeal, decision therein is hereby 
reversed and judgment given for the
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respondents therein. Broom’s Legal Max
ims, IIS, 127; 1 Q. B. 267; 6 Q. B. 753. 
Overseers of Poor for Cornwallis v.
OVERREERH OK POOR FOR GRANVILLE.
Vn reported, 1871 (N.8.).

17. Disqualification by Relationship —
Conviction Quashed.]—Conviction for 
cruelty to animals quashed, one of the 
justices being the father of the com
plainant. In re I). Bah y Holman, 3 
R. & (I. X. 8. K. 375.

18 Interest.]—Attachment lies against 
commissioners of courts of requests who 
try causes which they have an interest, 
though remote. Rex v. McIntyre, Tay. 
U. R. 22.

It). Disqualification.] —-'Disqualification 
of magistrate giving a certificate of loss 
under fire policy, as being concerned in 
the loss. See McRoshie v. Provincial 
Ins. Co., 34 U. C. R. 55.

20. Disqualification.]—The solicitor of 
the husband being city recorder, was 
held not to be disqualified to take as a 
magistrate the examination of a married 
woman for the conveyance of her lands. 
Romanes v. Fraser, 17 Gr. 267, s. c. 
16 Gr. <17.

Magistrates interested in the trans
action, are not competent to take the 
examination of a married woman for the 
conveyance of her land. In.

The solicitor of the husband is not as 
such disqualified. In.

21. Disqualification.]—The cases re
lating to disqualification by reason of 
favour or interest in a judge or magis
trate discussed. Regina v. Klemp, 10 
O. R. 143.

22. Disqualification.] — The defendant 
was convicted of having unlawfully 
assaulted the complainant, who was the 
daughter of the convicting justice, where 
the only evidence was, that the prisoner 
had, in company with one Spr.tgge, gone 
to the complainant’s house, at about the 
hour of ten o’clock p.m., and Spragge had 
knocked at the door and told complainant 
that he desired to introduce the defend
ant, whereupon the complainant replied 
that they had come to insult her. and that 
she would have them both arrested in 
the morning :—Held, that it was im
proper for the justice to sit and try the

case, the complainant licing lib daughter; 
and that this was a good ground for 
quashing the conviction. Regina v. 
Langford, 15 (). R. 52.

23. Disqualification.]—The justice of 
the peace before whom the information 
was laid, and who issued the summons, 
was alleged to be interested. The hear
ing, however, took place before, and the 
adjudication and conviction were made 
by another justice whose qualification 
was not attacked, while the defendant 
pleaded to the charge and raised no ob
jection to the validity of the proceedings 
until the application for a certiorari :— 
Held, that the conviction could not be 
impugned. Regina v. Stone, 23 <>. R. 
46.

24. Disqualification from Interest — 
Relationship.]—To disqualify a justice 
from acting in a prosecution before him, 
he should have either a pecuniary or such 
other substantial interest in the result 
as to make it likely that he would lie biased 
in favor of one of the parties. It is not 
a ground for disqualification that the 
justice and the counsel who conducted 
the prosecution are partners in business 
as attorneys, provided they have no joint 
interest in the fees earned by the counsel 
on the prosecution, or in any fees payable 
to the justice on the trial of the informa
tion. Neither is it any disqualification 
that the justice was appointed and paid 
by the town council at whose instance 
the complaint was made and the prose
cution carried on—his salary being a 
fixed sum, not dependent on the amount 
of fines collected. Regina v. Grimmer, 
25 N. B. R 124.

25. Interest.]—Where the convicting 
justice was the son of the complainant, 
and the latter was entitled to one-half 
the |»enalty imposed, a summary con
viction was quashed, on the ground that 
the justice had such an interest as made 
the existence of real bias likelv, or gave 
ground for a reasonable apprehension of 
bias, although there was no conflict of 
testimony. Regina v. Huggins, (1K<)5) 
1 Q. B. 563, followed. Dictum in Regina 
v. Langford, 15 O. R. 52, approved. 
Costs of quashing conviction withheld 
from successful defendant, where he 
filed no affidavit denying his guilt, or 
casting doubt upon the correctness of 
the magistrate's conclusion upon the 
facts. Regina v. Steele, 26 O. R. 540.
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2<1. Interest.)—Two of the four con
victing justices were licensed auctioneers 
for the county, and persisted in sitting 
after objection taken on account of in
terest, though the case might have been 
disposed of by one justice :—Held, that 
they were disqualified, and in quashing 
the conviction on that ground, the court 
ordered them to pay costs. Ukuina v. 
Chapman, l O. U. 582.

27. Interest.)—The interest of a justice 
of the peace in property in respect of 
which he qualifies as such, as required by 
R. S. O. 1KN7 e. 71, s. V, need not be in 
itself of the value of $1.200. It is 
sufficient if lie has, in lands which arc 
of the value of SI .200, over and above 
all rents and charges payable out of or 
affecting the same, such an estate or 
interest as is mentioned in the section, 
whatever the value of the estate or in- 
terest may lie. \\ i iu v. 8in pm, 19 A. It 
433.

2S. Interest in Prosecution by Reason 
of Salary Drawn from Consolidated Rev. 
Fund.)—The fact that the fines imposed 
by a police magistrate appointed by a 
municipal corporation are paid into the 
Consolidated Municipal Fund, and that 
he holds another office under the corpor
ation, the salary of which is drawn from 
such fund, does not incapacitate him as 
magistrate by reason of interest in the 
prosecution. A provincial statute au
thorized an appointment to be made by 
a municipal corporation, subject to the 
consent of the Licutenant-Govcrnor-in- 
Council :—Held, 1. Such appointment 
was well made by resolution under the 
corporate seal, and a by-law w'as un
necessary. 2. It is immaterial whether 
the consent of the Lieut enant-Governor- 
in-Council is obtained before or after the 
resolution. Ukuina v. Haut, 2 B. C. It. 
204.

29. Road — Laying Out ok — Frkk- 
nouiKits.)—Three magistrates, forming 
a part of the court of sessions, by whom 
the return of a precept issued under cap. 
02 of the Revised Statutes, 3rd Series, for 
laying out a road, is to bo decided, are 
not the three disinterested freeholders
contemplated by that Act. Ukuina v. i 
Chipman, 2 Thom. N. S. It. 292.

30. Stipendiary Magistrate Who is also 
a J. P. can Act as such Under Canada 
Temperance Act.)—The stipendiary magis

trate of New (îlasgow sat as a justice of 
the peace with another justice to trv a 
case under the Canada Temperance Act. 
which provides that trials may be had 
before a stipendiary magistrate or any 
two other justices of the peace for the 
county :—Held, that no disqualification 
was intended by the word “other”, and 
that the conviction was good. Ukuina 
v. Graham, fi U. & G. N. 8. It. 155, <> C. 
L. T. 537.

X Review or Appual

1. Appeal — Action Against Justice 
for Refusing )—Plaintiff brought an 
action against a magistrate for maliciously 
refusing an appeal; but, on his direct 
examination, stated merely that he had 
demanded an appeal, ami that nothing 
further was said. Defendant swore that 
he did not hear the appeal demanded. 
Plaintiff’s attorney swore that in the de
fendant’s presence he had naked plaintiff 
if he had not offered to make the affi
davit and demand an appeal, to which 
plaintiff replied that he had done so. 
The jury in answer to the question whether 
the justice had been required to prepare 
an affidavit said “yes”, and in answer to 
the question whether the justice had 
acted with malice replied, "apparently” : 
and they found a verdict for plaintiff. 
A rule being granted the verdict was set 
aside. McKrnzik v. McKay, 3 It. A (1. 
N s i; 122.

2. Appeal — Affidavit.}—The affi
davit for appeal from a justice of the peace, 
in civil eases, must be math* before the 
justice who tried the cause. Gurry v. 
Lkcras, 1 U. A- G. N. 8. It. 31.

3. Appeal — Affidavit for — Power 
of Juduk of County Court to Allow 
Amendment or Affidavit]—The affi
davit for appeal from the Magistrate's 
Court was defective, not being headed 
in the cause, and the words “liefore me” 
being omitted from the jurat. The Judge 
of the County Court was satisfied that the 
defects occurred through inadvertence, 
and without the fault of the appellant,

! and without any intention to evade the 
requirements of the statute, but dismissed 
the ap|>enl on the ground that he had no
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power to amend the affidavit :—Held, 
that he had such power. Woodworth 
v. Innih, ti It. & G. N. S. It. 295, 0 ('.
L T. 440.

4. Appeal — Allowance of]—When 
one of the magistrates before whom a case 
was tried stated that all the papers neces
sary for perfecting the appeal had been 
filed, accepted the bond, telling the 
party it was all right, the court allowed 
the appeal, though no affidavit had been 
tiled. McKay v. McKay, 2 Thom. X. S.
It. 75.

5. Appeal — (’osrs of Motion.]—After 
the removal of a conviction in to the High 
court, the convicting magistrate moved 
to have an affidavit filed by the defend
ant, removed from the files of the court, 
which was refused with coats payable by 
the magistrate to the defendant. Sub
sequently, under the belief that ss. 897 
and 898 of the Code applied, the defendant 
obtained an ex parte order varying the 
previous order by making the costs pay
able to the clerk of the peace and then to 
the defendant, and an appeal from such 
amended order by the magistrate to the 
judge Mtiing m weekly court, was dis- 
missed. The magistrate then appealed 
to the Divisional Court from the order of 
the justice of the weekly court, and, also, 
by leave, direct from the above amended 
order, when the former appeal was dis
missed and the latter allowed. A Judge 
sitting in weekly court has no jurisdiction 
f(• entertain an appeal from an order 
of a judge of the High Court made in a 
criminal proceeding. Regina v. Gha- 
bam, 29 O i; 198

ti. Appeal — Ohdkh Quashing Con
viction.]—No appeal lies to the court of 
appeal for Ontario from an order of 
Divisional Court (plashing a conviction 
by a police magistrate for breach of a 
municipal by-law. Reuina v. Cushing, 
2(1 A. IL 248.

7. Appeal — Costs — Commitment.]— 
The issuing of a warrant of commitment 
for non-payment of costs of an appeal, ' 
under 32 & 33 Viet. c. 31, s 75, is dis
cretionary, not compulsory upon a jus
tice; and the court will therefore on this 
ground, as well as upon the ground that i 
the party sought t*> be committed lias 
not been made a party to the application, 
refuse a mandamus to issue it, if this be the 
proper remedy, which in this case it was

held not to be. but that the application 
should have been under C. S. U. C. c. 129, 
s. 8. Rk Delaney, v. Macnahu, 21
I r

8. Appeal — Kffect of.]—The comt 
has power to quash a conviction for mi 
illegal adjudication of punishment, al
though it has been appealed against and 
affirmed in respect of such ndjudieutioi , 
and 32 & 33 Viet. c. 31, s. 71, (DA, dots 
not take away the right to certiorari in 
such a case. McLeli.an v. McKinnon,
1 O. R. 219.

9. Appeal from County Court to Su
preme Court in Cause Originating Before 
Justices.)—The court declined to enter
tain an appeal from the County Court in a 
cause originating in the Magistrate's 
Court, where the appeal was taken upon 
filing security and not “granted” by the 
Judge within the meaning of sec. 8 of 
cap. 20, 1879. Math ebon v. Mvlean,
2 R. & ti. N. S. R. 176, 1 <\ !.. T. 664.

10. Appeal from Decision of Justices 
of the Peace.]—Defendant was prose
cuted under chap. 19, Rev. Stats. (3id 
Series), for a breach of the law relating 
to the sale of intoxicating liquors. There 
was no actual service upon him of the 
writ of summons, and the affidavit of 
the constable verifying the return was 
informal, being intituled with the sur
names only of plaintiff and defendant. 
Defendant having been convicted in his 
absence, appealed and filed the necessary 
bond under the statute. :—Held, that 
when an appeal is taken and perfected 
from a decision of justices of the peace, 
in a summary cause, the judgment below 
is thereby facto ipso vacated, and the 
case stands for a new trial. Also, that 
defendant having appealed, and thus 
virtually appeared, and having avoided 
the judgment below by having taken an 
important step in the cause, it was not 
competent to repudiate the jurisdiction 
of the court below, on the ground of want 
of personal service. Had he wished to 
avail himself of such an objection, ho 
should not have appealed, but should 
have sued out a writ of certiorari. On a 
second trial, no amendment adding or 
substituting a new cause of action or 
ground of defence will be allowed. Per 
Wilkins, J., dissenting. A judgment given 
as the judgment in this case was, forms 
no exception to the privilege of appealing
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conferred by the statute, and to issue a 
certiorari would have been unnecessary. 
Judgment by default having been given, 
defendant not having been duly summoned 
to appear, is entitled to an appeal. The 
want of service of the summons alone is 
ground for reversing the judgment below. 
A dissatisfied party appealing from a 
judgment so entered cannot be held to 
waive his right to contest, the validity 
of the judgment not having had an oppor
tunity of opposing the claim which the 
judgment recognizes. Rand v. Rock
well, 2 N. S. I). 199.

11. Appeal.]—Appeal from judgment 
in an action by a warden of river fisheries 
for recovery "i penalty for infringement 
of regulations made by sessions under 
cap. 95 Revised Statutes (1st Series), 
must be to sessions. (See Viet. 10, cap. 
17, under which the proceedings in this case 
were taken. Gough v. Morton, 2 Thom. 
X 8. R. 10.

12. Appeal from Magistrates’ Court —
Misconduct op Magistrate — Affi- 
davit fob Appeal — Before Whom 
Made.]—Defendant demanded an appeal 
from a judgment given against him by 
two justices of the peace and tendered 
the proper fees to one of the justices for 
preparing the statutory affidavit for an 
appeal. The affidavit was prepared but 
was sworn to without having been signed, 
and the magistrate at once issued exe
cution under which defendant was ar
rested. Defendant made an affidavit for 
appeal before a magistrate who had taken 
no part in the trial, and the Judge of the 
county court district No. 1, set aside the 
judgment of the magistrates and quashed 
the summons and all proceedings there
under. Plaintiff having appealed :— 
Held, that the appeal must be allowed. 
Misconduct of the magistrate cannot give 
an appeal independently of the statute. 
The statute gives no authority to any 
magistrate to prepare the affidavit other 
than the one who has heard the cause. 
Moiretalv. Ramsay, 6 R. & G. N. S. R. 
126.

13. Appeal — None to Supreme from 
County Court, when Cause Originates 
Before Justices.]—Cases appealed from 
the Magistrates’ Court to the County Court 
cannot be brought by appeal to the Su
preme Court. Cochran v. Larcom, 3 
R. & C. N. S. R. 4SO.

14. Appeal — None to Supreme Court 
from County Court in Magistrates’ 
Cases.]—The court will not hear an ap
peal from the county court in a cause 
originating in the magistrates’ court. 
Coolan v. McLean, 3 It. & C. N. S. R. 
17»

15. Appeal — None Direct to Su
preme Court.]—No appeal lies directly 
to the Supreme Court from an order of 
justices for the removal of paupers. 
Even in a regular apped new evidence 
cannot be taken in this court. Con
struction of Rev. Stats. (2nd Series), 
c. 89, s. 14. Overseers of the Poor 
for Greenfield v. Overseers of the 
Poor for Goshen, 1 Old., N. S. R. 695.

16. Appeal — Non-Suit — No Wit
nesses Below.]—The court will not allow 
an appeal from a judgment of non-suit 
in justice’s court when no witnesses have 
been produced by the plaintiff on the 
trial below. McCully v. Barnhill, 
Cochran’s, N. S. R. 81.

17. Appeal.] — Objections by appellant 
to the regularity of proceedings before 
justices must be brought to the notice 
of the court during the first four days of 
the term, and before the cause comes on 
for trial. Graham v. Lapibrre, James, 
N. S. R. 139.

18. Appeal — Offence Under Pro
vincial Statute — Summary Convic
tion — Orim. Code Sec. 879.]—Under 
Crim. Code sec. 879 an appeal from a 
summary conviction in the Province of 
Quebec to the Court of Queen’s Bench, 
cannot he taken where the offence is 
against a provincial statute, but only 
when the offence charged is one over 
which the Parliament of Canada has 
legislative authority. Lecours v. Hur- 
tubise, 2 C. C. C. 521, Q. R. 8 Q. B. 439.

19. Appeal — Person Aggrieved — 
R. S. O. 1897.]—Under the Ontario Sum
mary Convictions Act, R. S. O. 1897, 
ch. 90, sec. 7, any person who consi lers 
himself aggrieved by a conviction or order 
of a justice of the peace under any statute 
in force in Ontario, and relating to mat
ters within the legislative authority of 
the Legislature of Ontario, may appeal 
therefrom to the general sessions of the
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peace, unless the particular Act under 
which the conviction or order is made 
provides otherwise. Rex v. Tucker, 
in C C. C. -M7.

20. Appeal — Return of Conviction, 
Depositions and Evidence.}—The pro
duction of the depositions and evidence 
taken by a justice are not necessary for 
the purposes of appeal from a summary 
conviction. Sec. S8S of the Crim. Code 
makes it imperative that the conviction 
shall be filed in the court to which the 
appeal is made before the time when 
such appeal shall be heard. Rex v. 
Rondeau, 9 C. C. G 523, 5 Ter. L. R. 478.

21. Appeal to County Court — None
THENCE TO SUPREME COURT.]—A COn-
viction by a stipend!iry magistrate was 
removed by appeal to the county court 
and there quashed :—Held, that no appeal 
lay to the Supreme Court as none was 
expressly given by the Act creating the 
offence and giving the appeal to the 
county court, although the Acts creating 
and organizing the county courts gave a 
general appeal to the Supreme Court. 
McDonald v. McCuish, 5 R. & G. N. S. 
R. 1.

22. Certiorari.]—The Supreme Court 
has power over a conviction by a justice : 
of the peace in a penal matter. Mercier 
v. Plamondon, Q. II. 20 S. C. 288.

23. Certiorari — Deposit of Travel
ling Fees in Magistrates’ Court, 
where Summons Issued to be Served 
out of County — Effect of Non-Com
pliance with Statute.]—Construction 
of 5th R. S. c. 102, s. 2, R. S., c. 102, s. 2, 
enacts that in all aises where the defend
ant does not reside in the county where 
the summons is issued, it shall be incum
bent on the justice before issuing the writ 
to require the plaintiff to deposit with him 
a sum equal to ten cents per mile each way 
between the residence of the defendant 
and the place of trial, and in avse such 
deposit shall not be actually paid in as 
aforesaid, and indorsed on both original ' 
and copy, the said writ and service shall 
be void. Plaintiff issued a summons in 
the magistrates’ court iigainst defendant 
to recover an amount claimed to be due 
for goods sold and delivered, but omitted 
to deposit or to have indorsed on the 
original and copy of the writ a sufficient 
amount to cover defendant’s travelling

; expenses, as required by the statute. 
The magistrates admitted that the amount 
was insufficient, but permitted the plain
tiff to cure the deficiency by depositing 
a further amount, and proceeded with the 
trial. Defendant made no defence, and 
judgment was given for plaintiff. De
fendant appealed, and in the county court 
application was made on affidavit for 
judgment in his favor on the ground 
stated. The application having been re
fused, the atse was tried on its merits, 
and judgment given for plaintiff. The 
judgment was not appealed from, but a 
case was stated by the learned Judge 
for the opinion of the court on the inter
locutory application as to the power of 
the magistrates to permit the defect in 
the summons to be cured at the trial 
Held, per Weatherbe, J., that the question 
of the insufficiency of the amount did not 
come properly before the county court 
Judge on the appeal, but should have been 
brought up by certiorari while the atse 
was before the magistrates, Per Smith, 
J.. that the defendant should have had 
judgment before the magistrates. Per 
McDonald, C. J., that the summons and 
all the proceedings before the magis
trates were void for non-compliance with 
the statute, and the appeal from the void 
proceedings could not give the County 
Court Judge jurisdiction to adjudicate 
on the subject matter of the cause. Mof- 
fatt v. McRitchie, 7 R. & G. N. S. It. 
228, 7 C. L. T. 322.

24. Certiorari — Notice to Justice — 
13 Geo. II., c. 18.]—The certiorari was 
attacked on the ground that no notice 
had been given to the magistrate as re
quired by Imperial Statute, 13 Geo. II., 
cap. 18, but no such ground was taken 
in the rule :—Held, that the ground could 
not be taken at tne argument. Quaere, 
whether the rule requiring notice applied 
to this aise where the justice acted as a 
special statutory court, and not simply 
as a justice of the peace. Tupper v. 
Murphy, 3 It. & G. N. S. It. 173.

25. Certiorari — Notice, <fcc.]—A writ 
of certiorari to remove a prosecution for 
Selling liquor contrary to the provisions 
of the Provincial License Act, from the 
Magistrate’s Court, to the County Court 
was quashed by a judge of the 
latter Court on the grounds — 1st, 
that the parties applying for the writ 
did not give the six days’ notice of their
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intention to the justices required l>y 13 j 
(îeo. II., c. IS. s. 5; and 2nd, because they 
did not swear that they did not sell liquor 
contrary to law. An appeal from the 
decision of the County Court Judge was 
dismissed with costs. McDonald v. 
Honan, 7 R. & G. N. 8. R. 25.

20. Certiorari — Notice to Justice 
on Motion foii Writ of — Is Neces
sary.]—He Plunkett, 3 B. C. It. 484.

27. Default of Magistrate — Certiorari 
— After Abortive Appeal.]—Where 
an appeal was quashed owing to the de
posit , made as a preliminary to the appeal, 
being improperly returned by the magis
trate :—Held, a writ of certioniri will be ‘ 
granted to remove a summary conviction I 
notwithstanding the abortive appeal. I 
Hex v. Alford, 10 C. C. C. 61.

28. Dismissal of Complaint — Limited 
Right of Appeal — Liquor License 
Act.]—Under the Ontario Liquor License ! 
Act no appeal lies from the dismissal of 
the complaint of a license inspector by a 
police magistrate acting in that capacity, j 
and not ne an ex-officio justice of the peace, 
the construction of s.-s. 6 of sec. 118 of the | 
Liquor License Act not including a police 
magistrate in referring to proceedings 
before a justice or justices. Hex v. 
Smith, 10 C. C. C. 362.

29. Duties — Compelling Perform
ance of Judicial Acts.}—In case a 
justice of the peace refuses to perform 
an official act, the court, or a Judge there- j 
of, may by rule or order compel him to 
perform it, The issuing of a capias is an j 
official act, within the meaning of cap. ! 
90, s. 5, of the Consol. Htat. Water- 
bury v. Nixon, 2 P. & B., N. B. R. 373.

30. Duties — Compelling Justice to 
.Perform Judicial Act.]—The power 
given to the Supreme Court by the Rev. 
Stat. cap. 129, s. 5, Consol. Stat. cap. 90, ! 
to compel a justice of the peace to perform ! 
a judicial act does not apply to the pro- J 
ceedings before justices in civil suits . 
under cap. 137 of Rev. Stat. (Consol. 
Stat. cap. 60). Bustin v. Ellis, 6 All., | 
N. B. R. 231.

31. Information not Under Oath — 
Curing Defect.]—In a case of selling 
liquor without license the information 
was not under oath. The defendant’s !

counsel appeared, however, on the day 
of trial, and though he raised this ob
jection he did not ask a delay or adjourn
ment, and cross-examined the witnesses. 
The defendant was convicted on clear 
proof of the offence, and it did not appear 
that she had been in any way misled or 
prejudiced by the alleged defect in the 
information :—Held, under these cir
cumstances, that the 1 Rev. Stat. cap.
138, (Consol. Sint. cap. 62), cured the 
defect. Regina v. McMillan, 2 Pug., 
N. B. R. 110.

32. Information—Variance—Convict
ion.]—On an information for selling spirit
uous liquors without license contrary to the 
by-laws of the town of Moncton, the 
illegal sale was proved, but there was 
no evidence of the by-laws, and the jus
tices convicted the defendant of selling 
contrary to the statute to regulate the 
sale of spirituous liquors, 17 Viet. cap. 15. 
—Held, that as it did not appear that 
the defendant was misled, or had any 
defence on the merits, the variance be
tween the information and the conviction 
was not fatal since the Rev. Stat. cap. 
138, s. 1. Ex Parte Dunlap, 3 All., 
N. B. R 281.

33. Mandamus — Judicial Act — 
Erroneous Decision.]—Passing sen
tence upon an offender is a judicial act. 
Where a police magistrate, passing sen
tence in his judicial character decides 
erroneously, the decision, however er
roneous, is a matter within his jurisdic
tion and cannot be called in question by 
mandamus. Mandamus will only lie 
where there is a refusal by (Ik- magistrate 
to perform his duty. Rex v. Case (No. 1) 
7 C. C. C. 204.

34. Mandamus — Summary Convic
tion — R. S. o. 1867, Cm. 10.]—R. s. u. 
1897, ch. 10, provides a summary mode 
for the trial of persons accused of person
ation at an election before such person 
has left the polling place. Where such 
information is laid and accused is arrested, 
the magistrate can only proceed summarily 
and the prosecutor, who is not the in
formant, has no right to apply for a 
mandamus to compel the magistrate to 
impose a more onerous sentence. Rex 
v. Case, (No. 2), 7 C. C. C. 212.

35. Mandamus to Justices, Ac. — Can
ada Temperance Act — Proclamation 
of.]—Application was made to the court
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for a writ of mandamus to compel two j 
justices of the peace for the county of 
Cumberland to issue a warrant against 1 
defendant for a violation ci the Canada 
Temperance Act, 1878. The justices 
declined to issue the warrant on the 
ground that the notice of the Secretary 
of State referred to in sections 5 and ti j 
of the Act, and required to be filed in the 
office of the Sheriff or Registrar of Deeds 
of or in the county, was not regularly 
filed, there being two registrars of deeds 
in the county of Cumberland, one at 
Amsherst and one at Parrs boro, and the 
notice having been deposited only with : 
the former, as a consequence of which the 
justices considered that the subsequent ! 
proceedings were irregular and that the 
Act was not in force in the county. The 
proclamation having issued and the elec
tion having taken place and resulted in 
the adoption of the Act :—Held, that as 
the effect of going behind the election 
would be t" create difficulties and mis
chief. the language of the Act must be 
regarded as directory and not mandatory, 
and that the mandamus applied for must 
issue. Per McDonald, C. J., and Ritchie,
J , that the Governor in Council being 
constituted the judicial authority to 
determine whet her t he preliminaries direc
ted by the Act had been complied with, 1 
and having determined in the affirmative 
and issued the proclamation, the regu
larity of the preliminary proceedings 
could not be questioned. Reg. v. Hicks,
7 R. A Q. N s. R 89,7C. L T. 143

36. Procedure.]—A certiorari issued on 
12th April, 1872. on motion of defendant, 
to a police magistrate, to return a con
viction for selling liquor without license. 
This writ was returned on 21st May, in 
Easter term, with conviction and recog- ' 
nizance, and both defendants appeared i 
to it by taking out rules. The prose- | 
cutor then obtained a rule nisi to quash ; 
the certiorari and for the procedendo 
to the police magistrate. But up to this j 
time there had been no motion to quash j 
the conviction. It was urged by the ! 
defendant that he had all the term within 
which to move against the conviction, 
and that as the proceedings were removed 
into the Queen’s bench they must be 
finally dealt with there :—Held. 1. That 
the proper practice is, that an appearance 
to the certiorari should be filed in the 
Crown office, and the case set down on j 
the paper, so that either party might I

move for a concilium; 2. that the defend
ant was in default in not having moved 
to quash the conviction, or set down the 
case "ii the paper Semble, that an 
affirmance of the conviction by the prose
cutor is necessary to obtain the costs 
and further, as this was not done, the 
court declined to estreat the recognizance. 
A procedendo was awarded, it being 
thought more advisable that the police 
magistrate should enforce the conviction 
than the court above. Regina v. Elan- 
nigan, 9 C. L. J. 237.

37. Protection — Refusing to Pro
ceed in Cause.]—Where a magistrate 
commenced the examination of a party 
on a criminal charge, and after hearing a 
portion of the evidence refused to pro
ceed with it further, the court refused 
to grant a mandamus at the instance of 
private prosecutor to compel him to do so. 
Regina v. Du vane y , 1 Han., N.B.R. 581.

38. Recognizance.]—By s. <H), of R. S 
C. c. 178, and the rule of court 
thereunder, no motion to quash any 
conviction brought before any court 
by certiorari shall be entertained 
unless the defendant is shewn to have 
entered into a recognizance with one 
or more sufficient sureties :—Held, that 
the sufficiency of the suretyship is not 
shewn by the mere production of the 
recognizance, but there must be evidence 
on which the court can say there were 
sufficient sureties. Where therefore there 
was no affidavit of justification to the 
recognizance it was held not to comply 
with the statute. Regina v. Richard
son, Regina v. Addison, 17 O. R. 729.

39. Recognizance.]—It is only by the 
indulgence of the court that a second 
application is permitted or entertained 
where the first application has been re
fused. And where the defendants’ appli
cations for orders nisi to quash convic
tions were refused upon the ground of 
non-compliance with the statute and rule 
requiring a recognizance and affidavit of 
justification to be filed, and the court 
upon such applications was not favourably 
impressed by what was urged as to the 
merits of the applications :—Held, that 
the indulgence of the court ought not to 
be extended in favour of fresh applications 
made by the defendants upon new ma
terial supplying the defects. S. C. 13 
P. R. 303.
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40. Remission of Penalty and Costs 
Fisheries Act.]—A rule nisi was granted 
calling upon a justice to show cause why 
a mandamus should not issue to compel 
him to issue a warrant of distress for 
costs, on a conviction made by him for 
an offence against the Fisheries Act. 
The Minister of Marine and Fisheries 
had remitted both fine and costs, and the 
magistrate declined to issue an execution 
for costs :—Held, per Tuck, C. J., Hann
ing ton and Mclveod, JJ., the Minister 
had power under sec. 18, s.-s. (i of the 
Fisheries Act to remit the penalty, but 
no authority to remit the costs, and the 
justice should issue a distress Warrant 
for the costs. Per Barker and Gregory 
JJ., the remission of the penalty leaves 
the prosecutor without any remedy for 
the recovery of his costs, and a justice 
should not be put in peril by being com
pelled to issue a distress warrant. Per 
Landry, J., that the Minister of Marine 
and Fisheries has power to remit both 
fine and costs, the word ‘penalty’ in sec. 
18, s.-s. 6 including both. Court equally 
divided, no order made. Ex Parte 
Gilbert, 10 C. C. C. 38.

41. Reviewing Finding of Fact.]—On 
an application to quash a conviction 
brought up upon certiorari, the court will 
not notice any facts not appearing in the 
conviction, for the purpose of impeaching 
it on any ground, except want of juris
diction ; nor has the court any power to 
review the decision of the sessions in a 
matter within their jurisdiction, nor to 
grant a mandamus to compel them to 
rehear an appeal. The court refused, 
therefore, to quash a conviction under 
the Liquor License Act, affirmed on ap
peal, on the ground, among others, that 
the general verdict of guilty was incon
sistent with the answers of the jury to 
specific questions. Regina v. Grainger, 
46 U. C. It. 382.

42. Reviewing Findings of Fact.[— 
Where the proceedings before a magis
trate are removed under 29 <fc 30 Viet, 
c. 45, the Judge is not to sit as a court of 
appeal from the findings of the police- 
magistrate upon the evidence which that 
officer has taken; if any fact found by 
the magistrate is disputed, and he would 
have no jurisdiction had he not found that 
fact, then the evidence may be looked at j 
to see whether there was anything to 
support his finding upon it; but if the I

jurisdiction to try the offence charged 
does not come in question as a part of 
the evidence, then the jurisdiction having 
attached, his finding is not re viewable 
as a general rule except upon an appeal. 
Regina v. Green, 12 P. R. 373. Re
gina v. Dowling, 17 O. R. 698.

43. Reviewing Findings of Fact.]—
When a summary conviction is removed 
by certiorari and a motion made to quash 
it, it is the duty of the court to look at the 
evidence taken by the magistrate, even 
where the conviction is valid on its face, 
to see if there is any evidence whatever 
shewing an offence, and, if there is none, 
to quash the conviction as made without 
jurisdiction; but if there is any evidence 
at all, it is not the province of the court 
to review it as upon an appeal. Regina 
v. Coulson, 24 O. R. 246, not followed. 
Regina v. Coulson, 27 O. R. 59.

44. Reviewing Evidence.]—The court 
will not quash a conviction upon the 
weight or upon a conflict of evidence, 
but there must be reasonable evidence to 
support it. such as would be sufficient 
to go to the jury upon a trial. The ex
treme severity of the fine, under the cir
cumstances of the case, remarked upon. 
Regina v. Howarth, 33 U. C. R. 537.

45. Review — Point Not Raised at 
Trial — Substantial Justice Done.]— 
Where the court can see that substantial 
justice has been done in the proceedings 
before the justice, the decision will not be 
reversed on the ground which the parties 
themselves did not raise at the trial. 
Regina v. Archibald, 2 P. «fc B., N. 
R R. 250.

46. Stated Case — Request for — 
Objection to Request.]—Where an 
objection was taken to a request made to 
a justice for a stated case on the grounds 
that it was not a request to the justice 
to state and sign a case in writing ‘setting 
forth the facts of the case and the grounds 
on which the proceeding is questioned’, 
but a request “to state and sign a case 
imder the provisions of s.-s. 2 of section 
900 of the Criminal Code and the Rules 
of Court in accordance therewith :—Held, 
objection good, and no jurisdiction to 
entertain appeal. Rex v. Early (No. 2), 
10 C. C. C. 336.
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47. Stipendiary Magistrate Held Within 
13 Geo. II., c. 18, s. 5.]—Defendant was 
convicted l>efore the stipendiary magis
trate for Cornwallis police district of a 
violation of the Canada Temperance Act, 
1878, and the conviction having been 
brought up by certiorari, the court was 
moved to set the conviction aside on the 
ground that the Act was not in force 
when it was made. The order for the 
certiorari was not moved for until after 
the lapse of twenty-two months from the 
date of the conviction :—Held, that in 
making the conviction the stipendiary 
magistrate was exercising the functions 
of a justice of the peace, and conse luently 
that the Imperial Act, 13 Geo. 11., c. 18, 
a. 5, limiting the granting the writ of 
certiorari to six months after the date 
of the conviction, applied. The motion 
was refused with costs and a procedendo 
ordered. Rigby, J., dissenting. The 
question was not raised whether the Act 
of 13 Geo. II. was in force in this Province 
but merely whether the stipendiary 
magistrate was within the Act. See 
Regina v. Porter, 20 N. S. R. 352. Re
gina v. McFadden. 6 R. *fc G. N. S. R. 
426, 6 C. L T. 538.

48. Stipendiary Magistrates — Act 
Creating not Ultra Vires — Drug
gist Selling Intoxicating Liquors.]— 
Defendant was convicted before the sti
pendiary magistrate for the police di
vision of Yarmouth of selling intoxicating 
liquors without license, and appealed 
to the County Court, contending that the 
stipendiary magistrate had no jurisdic
tion, as the Act for appointing stipendiary 
magistrates and thus creating a court 
was ultra vires; that there had been no 
statement of claim filed before the issue 
of the writ as provided by 4th R. S., cap. 
01, sec. 3, and that he was justified in 
selling liquors to be used medicinally 
hv virtue of his being a licensed druggist, 
although no appointment had been made 
byjthe sessions under 4th R. S., cap. 75. 
sec. 41. The sales were made by the 
defendant and his clerk indiscriminately 
and without a doctor’s prescription. 
The judgment of the County Court, dis
missing the appeal, was affirmed, with 
costs. Gardner v. Parr, 2 R. & G. N. 
8. R. 225, 1 G L. T. 710.

IB. Summary Trial with Consent — 
No Rioht of Appeal.]—Upon a charge 
of theft tried summarily with the consent

of accused, an appeal does not lie from 
the decision of a police magistrate. It is 
the duty of the magistrate to cause the 
charge t<> be rend over to the defendant 
and to ask him if he desires to be tried by 
a jury or if he consents to the case 
being dealt with summarily, and also to 
explain the meaning of the case being dealt 
with summarily. Regina v. Kuan, I 
C. G C. 112, 11 Man. L. R. 134.

50. Trespass.)—S. owned lot 38 in the 
8th concession of N. In 1866 he sold the 
west half of the lot to complainant, re
serving a strip of thirty feet along the 
north line thereof as a road for himself 
and successors in title to and from the 
east half of the lot. S. put a gate at the 
west limit <>f the land where 1' met the 
highway which gate had been there from 
1866 until removed by the defendants. 
Defendants were successors in title to 8., 
and removed the gate in question as an 
obstruction, and were convicted for un
lawfully and maliciously breaking and 
destroying the gate erected at the west 
end of said road, as the property of the 
complainant :—Held, that defendants 
were acting in good faith in claiming the 
right to remove the gate, and under fair 
and reasonable supposition of right, and
1 In........ion was therefore quashed.
Held, also, that the question of a fair 
and reasonable supposition of right to do 
the act complained of was a fact to be de
termined by the justice, and his decision 
upon a matter of fact would not be re
viewed, but that this rule did not apply 
where, as here, all the facts shewed that 
the matter or charge itself was one in 

1 which such reasonable supposition ex- 
1 isted; that is, where the case and the evi- 
! deuce were all one way and in favour of 
I the defendant. Regina v. Malcolm, 2 
j O. R. 511, distinguished. Quære, whether 

a gate across a right of way is an obstruc
tion in law Held, also, that the proviso 
in 32 & 33 Viet. i1. 22, 60, lu, is to
be read as applicable to s. 29 and to the 
whole Act. Regina v. McDonald, 12 
O. R. 381.

XI. Warrants.

1. Information — Issue of Warrant 
— Grounds of Suspicion — Reason
able or Probable — Durr of Magis
trate.)—Before issuing a warrant of
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arrest on an information setting out that 
informant has just cause to suspect and 
believe, and docs suspect and believe that 
an offence was committed by accused, . 
it is the duty of the justice to examine j 
upon oath the complainant as to the facts ! 
upon which his suspicion and belief are I 
founded, and to satisfy himself that such I 
suspicion and belief are well founded. | 
Upon the prosecutor electing not to have j 
the information amended when objection 
was taken to it before the magistrate, be
fore whom the accused was brought under 
the warrant, the charge should be dis
missed Hex v. Lizotte, 10 C. C. C. 316.

2. Information — Liquor Act — 
Search Warrant.)—A warrant cannot 
issue under the Act IS Viet. c. 36, to search 
for liquors in a dwelling house, in which 
a family resides, without the information 
of three persons, though there may be 
a shop or place in the house for the sale 
of liquors. An information stating that 
intoxicating liquors are kept for illegal 
sale by A. "in his house or shop, or on 
the premises where he now dwells, in the 
county of C,” is not sufficiently certain ; 
to authorize the search of a dwelling house j 
under the said Act. Such an information 
will not justify a search warrant stating 
that there was a place in the dwelling j 
house for the sale of liquors. Ex Parte 
Caldwell, 3 All. N. B. R. 393.

3. Proceedings for Penalties — Re
covery Before Mayor.]—Under the 
charter of the city of St. John the fine 
imposed upon persons carrying on trade 
within the city without having been ad
mitted as freemen is properly recoverable 
before the mayor, although the warrant 
must be under the seal of the city. Re
gina v. Small, 2 Kerr’s, N. B. R. 48.

4. Search Warrant — Illegal Sale 
of Liquor.]—A warrant to search for 
liquor in a dwelling house in which a 
family resides, and no part of which is 
used as a shop or place for the sale of 
liquors, cannot issue under the Act 18 
Viet. c. 36, without the oath of three 
persons stating their reasons for believing 
that liquors have been sold, or are kept 
in such dwelling house for illegal sale. 
Regina v. Salter, 3 All. N. B. It. 321.

Proof that the house in which the liquor 
was seized was kept as a hotel will not 
justify a search warrant on the infor
mation of one person, as it cannot be

I judicially noticed that an hotel is a place 
for the sale of liquor. Where liquor 
legally imported is condemned under 
section 15, as being kept for illegal sale, 
the justice has no power to order the casks 
containing the liquor to lie destroyed. 
The onus for proving that the liquor was 
not intended for sale, in order to save it 
from forfeiture under section 15. is thrown 
on the owner; but to subject him to the 
penalty under section 16, it must be proved 
that he intended the liquor for illegal 
sale. An information under the Act need 
not state that the informer is a reputable 
person. In.

5. Warrant of Arrest — Grounds — 
Issue Without Inquiry— Liability.]— 
A justice of the peace who issues a war
rant of arrest without inquiring into the 
grounds which the complainant has for 
suspecting the accused, is responsible 
to the latter when the complaint is not 
justified by any serious, reasonable, or 
plausible ground. Murfina v. Sauve, 
(j. R. 19 S. C. 51.

XII. Miscellaneous.

1. Affidavits.]—When a distress warrant 
upon a conviction, has been issued and

! returned, the truth of the return cannot 
be tried upon affidavits. Regina v. 
Sanderson, 12 O. R. 178.

2. Arbitrators — One, being a Justice, 
may Administer Oath to Others.]— 
The appointment of a magistrate as an 
arbitrator will not disqualify him for 
administering the oath of office to the 
other two arbitrators. In re Thomas 
Kenny, 2 Thom. N. S. R. 14.

3. Capias — Affidavit for.]—Capias 
issued by magistrates set aside on the 
ground that it was issued, and the de
fendant arrested under it, without an 
affidavit of the grounds of the plaintiff’s 
belief, as required by chapter 22 of Acts 
of 1879, sec. 3. McLean v. McKay, 1 
R. & G. N. S. R. 383.

4. Certiorari — Return of Moneys 
Collected.]—A justice of the peace 
whose judgment is removed upon a w’rit 
of certiorari, must, in presenting to the 
court the documents relating to the mat
ter, deposit all sums of money collected
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l>y him under his judgment. 2. If he 
does not do so a rule nisi may be issued 
against him obliging him to make such 
deposit. Merci eh v. Plamondon, Q. K. 
21 S. C. 335.

5. Company.]—Section 705 of the Muni
cipal Act. It. S. ( >. 1897, c. 223, as i<> 
summary prosecutions before a justice 
of the peace for offences against muni
cipal by-laws, applies to incorporated 
companies as well as to individuals, as 
do also ss. 562, 853, and 858 of the Crim
inal Code, 1802, as to service of summon
ses. In re Regina v. Toronto R. W. 
Co.. 30 O. R. 214.

6. Conviction for Violation of City 
Charter — Alternative Punishment — 
Penalty — How Recovered.]—The 
defendant having been convicted of a 
violation of the charter of the city of 
Halifax, Acts 1864, chapter 81, section 
227, by keeping a disorderly house was 
adjudged to pay the sum of $40 and “if 
the said sum be not paid forthwith, to 
be imprisoned in the city prison for the 
space of ninety days” :—Held, that the 
alternative punishment imposed was au
thorized by sec. 139 of the Act; also, that 
under the Acts of 1882, chapter 25, sec
tion 10 the penalty was clearly recover
able in the name of the city of Halifax 
before the stipendiary magistrate at the 
police court. The City of Halifax v. 
Brown, n It. <v < N. s. it. 103, »'» C. L.

1 in.

7. Defendant Giving Evidence.]—On the 
trial of an offence against a city by-law 
in the erection of a wooden building , 
within the fire limits, the defendant is not 
cither a competent or compellable wit
ness; and. therefore, where in such a case, 
the defendant’s evidence was received, 
and a conviction made against him, it 
was quashed with costs. Regina v. 
Hart. 20 O. R. 611

& Where a defendant submits to ex
amination before a magistrate it is too ; 
late afterwards to object to its propriety. 
Regina v. Ramsey, 11 O. R. 210.

9. Compelling Accused to Testify.]—
See Regina v. Lackie, 7 O. R. 431. Re
gina v. McNicol, llO. 11. 659

10. On the trial of an offence under a 
by-law the magistrate cannot refuse to 
receive the defendant’s evidence. Re
gina v. Grant, 18 O. R. 169. But see 
Regina v Hart, 20 O. R. 611.

11. Distress.]—Held, that a provision 
for distress in the conviction in default 
of payment of the fine and costs imposed, 
did not constitute a part of the penalty 
or punishment imposed by the by-law, 
but was merely a means of collecting thej penalty as authorized by 39 Viet. c. 33, 
s. 2, s.-s. 14 (().), and s. 421 of the Muni
cipal Act, R S. O. 1887, c. 184. Regina 
v. Flory, 17 O. R. 715.

12. Distress — Costs of Conveying 
to Gaol.]—It was held no objection to a 
warrant of distress under a conviction, 
that the costs of conveying the defendants 
to gaol, in the event of imprisonment in 
default of distress, were specified. Reid 
v. McWhinnie, 27 U. C. II. 289.

Held, also, that the mention in the 
warrant of the SI casts of conveying 
defendant to gaol, could not vitiate, for 
it authorized a distress only for the pen
alty and costs of conviction. In.

13. Effect of Warrant.]—The mere fact 
of the warrant of commitment having been 
countersigned, under 31 Viet. c. 16 (D.) 
by the clerk of the Privy Council, does 
not withdraw the case from the juris
diction of a Judge on a habeas corpus. 
The prisoner may contradict the return 
to the writ by shewing that one of the 
persons w’ho signed the warrant was not 
a legally qualified justice of the peace. 
Regina v. Boyle, 4 P. It. 256.

14. Form of Information.]—Held, that 
the information in this case was not ob
jectionable for not setting out the false 
pretences of which the defendant was 
convicted, as it was in the form in which 
an indictment might have been framed; 
and moreover that the object ion was met 
by 32 & 33 Viet. c. 32, s. 11 (D.), and by 
32 A 33 Viet. C. 31, s. 1.7 (D.). Rroina 
v. Richardson, 8 O. R. 651.

15. Imprisonment — Prior Distress.] 
—Held, that under 36 Viet. e. 48, S. 315, 
w’here a person is ordered to pay a fine, 
or in default to be imprisoned, a distress 
must issue for the fine and be returned 
unsatisfied before he can get imprisoned. 
Regina v. Blakeley, 6 P. R. 244.

16. Information — Right to Know 
Informer.]—In a proceeding under Act 
18 Viet cap. 36, s. 15, the person sum
moned to show why the liquors seized 
should be forfeited, has a right, before 
going into his proof, to be informed who
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the complainant in, and what he has sworn 
to in his information. Ex Parte Ste
venson, 3 All., N. H. K. 391.

17. Information — Warrant to Ar
rest — Duty of Justice.]—A sworn 
information, stating that the complainant 
has just cause to suspect and believe, 
and does sust ect and believe, that the 
party charged has committed a specific 
offence triable under the Summary Con
victions Act, 32 & 33 Viet. cap. 31, will 
not authorize a justice to arrest in the 
first instance. It is the duty of the jus
tice before issuing a warrant, to examine 
upon oath the complainant, or his witness
es, as to the facts upon which such sus
picion and belief are founded, and to 
exercise his own judgment thereon. Ex 
Parte Boyce, 24 N. B. R. 347.

IS. Justice of Peace Acting in Place 
of Police Magistrate — Defect in Desig
nation.]—A warrant, signed by a justice 
of the pence acting in the absence, ill
ness, or at the request of a police magis
trate, must show fully that the person 
issuing it has authority so to act. A 
magistrate thus acting must state on the 
face of his summons, his authority for so 
doing. The mere initials J. P. do not 
describe him with sufficient fulness. 
Regina v. Lyons, 2 C. C. C. 218.

19. Livery Stable.]—Section 510 of the 
Municipal Act, 1883, authorizes the li
censing of owners of livery and stables 
of horses, &c., for hire. A by-law passed 
thereunder required every person owning 
or keeping a livery stable or letting out 
horses, &c., for hire to pay a license fee. 
Defendant was convicted under this 
by-law, for that “he did keep horses, <fcc.. 
for hire” without having paid the license 
fee :—Held, that the conviction was in 
conformity with both statute and by-law. 
Regina v. Swalwell, 12 O. R. 391.

20. Pleading.]—In an action against a 
justice of the peace and constable for j 
having issued a search warrant against 
the plaintiff, for having and concealing a 
colt belonging to another :—Held, that 
the notice of action and statement of 
claim, being each of them founded upon
a cause of action arising in a case in which 
the justice had jurisdiction, were defective 
for want of the allegation that the justice 
acted “maliciously, and without reasonable

and probable cause.” and that the state
ment of claim was defective in not shewing 
a right to restitution of the property, al
though the plaintiff was acquitted of any 
wrongful taking, detention, or conceal
ment of the same. Howell v. Armour, 
7 O. R. 363.

21. Held, that the plaintiff had no 
ground of action against the magistrate 
for not restoring the property to him, 
because he had been acquitted of the lar
ceny, as the magistrate was entitled to 
detain it, if proved to have been stolen, 
until the larceny could be tried, or that, 
for some sufficient reason, no trial could 
be had, the statement of claim not alleg
ing that the property had not been 
stolen. 1b.

The information, produced at the trial 
of an action for malicious prosecution, 
was, that the defendant’s premises were 
set on fire; that he had good reason to 
believe that they were set on fire by the 
plaintiff, and prayed that the plaintiff 
might be held to answer “the said charge.” 
The declaration alleged that defendant 
charged the plaintiff with having unlaw
fully and maliciously set on fire the de
fendant’s premises :—Held, after the 
verdict for the plaintiff, that the declar
ation, though not sufficiently precise, 
might be held to import a crime; but that 
there was a variance between the declar
ation and evidence, the information not 
charging any crime. Munroe v. Ab
bott, 39 U. C. R. 78.

22. Proceedings for Penalties — Re
covery Before Mayor.!—The penalties 
imposed by the Act 3 Viet. cap. 47, for 
selling liquor without license, are recover
able before the mayor of Fredericton, 
under the Act of Incorporation, 14 Viet, 
cap.. 16, e. <>7. The mayor being ex - 
officio a justice of the peace may in that 
character proceed for penalties w’hich 
by the city charter are made recoverable 
before the mayor. Regina v. Allen,
2 All., N B. R. 435.

23. Proceedings for Penalties — Action 
for Debt — Cumulative Remedy.]— 
The action of debt given by Act 15 Viet, 
cap. 31, is a cumulative remedy, and does 
not take away the mode of proceeding 
prescribed by the Summary Convictions 
Act 12 Viet. cap. 31. Ex Parte Hartt,
3 AU., N. B. R. 122.
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25. Proceedings for Penalties — Sum
mons — Service.}—A proceeding for a 
penalty under the Act 15 Viet. cap. 51, 
lor selling intoxicating liquors, is not a 
civil suit within the Justices’ Act 4 Win. 
IV. requiring six days’ service of sum
mons. Kemble, such an object ion to 
the summons would be cured by the ap
pearance of the defendant. Ex Parte 
McCoi l, 8 AIL, V B. R. 48.

26. Provincial Criminal Law — Special 
Case.]—A magistrate has no power to 
state a case under s. IKK) of the Criminal 
Code, for an alleged offence against an 
Ontario statute, not involving the con
stitutionality of the statute, the procedure 
by way of appeal to the sessions provided 
for by Ontario legislation applying in 
such a case. Regina ex rel. Brown 
v. Robert Simpson Company (Limited), 
28 O. R. 231.

27. Rule to Compel Magistrate to Act.]— 
Rule applied for under 4th R. S. c. 112, 
sec. 13. to compel a stipendiary magistrate 
to make an order for the commitment 
of the defendant under Dominion Act, 
1869, c. 20, sec. 25, for not providing 
necessary food, etc., for his wife, refused 
on the ground that the justice in declining 
to make the order exercised a judicial 
discretion. Regin \ v. Shorii>. 1 H A 
O. V s. R. 70.

28. Solemnizing Marriage — Proceed
ings for Penalties.]—The fine imposed 
by Rev. Stat. cap. 146, s. 3, for knowingly 
solemnizing a marriage where either party 
is under twenty years of age without 
consent of father, may be recovered before 
two justices of the peace under Rev. 
Stat. rap. 161, §. 83. The proceedings 
need not be in the name of the Queen. 
Regina v. Gallant, 5 All., N. B. R. 115.

29. Stated Case — Court of Appeal.]— 
A case can be stated by a justice of the 
peace under R. S. O. 1897, c. 91, s. 5, 
for the judgment of the court of appeal, 
only when the constitutional validity of 
a statute is involved and not when the 
decision depends merely upon whether 
the statute is or is not applicable to the 
defendants. It was held, therefore, that 
an appeal, by way of stated case, would 
not lie from the decision of the police 
magistrate of the city of Toronto that the 
Toronto Railway Company were bound

by a by-law of the corporation, passed 
under the authority of the Municipal Act. 
directing them to put vestibules on their 
cars, the company contending that the 
by-law and the Municipal Act did not 
apply because their lines crossed the lines 
of the Dominion railways, thus making 
their undertaking a work for the general 
advantage of Canada and subject only to 
Dominion regulation. Regina v. Tor
onto R. W. Co., 26 A. R. 491.

30. Summons — Indorsement — Act 
01 1865, < 1. s. 5, Construction of.)— 
A magistrate’s summons not indorsed 
with the notice required by the Provincial 
Act "i 1865, chap. 1. sec. 6, i> absolutely 
void. McDonald v. Mills, 2 Old. N. S. 
i: 166.

31. Summons upon Complaint — Party 
Appearing.]—Where power is given by 
an Act to a justice of the peace to issue 
a summons upon complaint made on 
oath, and the party to be summoned 
appears and defends the suit without any 
summons being issued, he cannot after
wards object that there was no complaint 
on oath—this being only a preliminary 
step to authorize the summons to issue.
1 x Parte Wood, 1 All.. N. B. R 422.

32. Summons—Want of Notice on 
Waivrr 1—The objection t<> the want <>f 
the notice on a magistrate’s summons 
required by the Provincial Act of 1865, 
cap. 1, sec. 6, is waived by the defendant 
when he goes into his evidence at the trial 
before the magistrates. Helloni v. Mur
phy, 2 Old. N. S. R. 166.

33. Trespass.]—The honest lielief of a 
person charged with an offence under 
R. 8. O. 1897, c. 120, s. 1, (unlawfully 
trespassing) or the Criminal Code s. 511, 
(wilfully committing damage to property) 
that he had the right to do the act com
plained of. is not sufficient to protect him, 
there must be fair and reasonable ground 
in fact for that belief. The usual reser
vation in a patent of land bounded by 
navigable water of “free access to the 
shore for all vessels, boats, and persons,” 
gives a right of access oidy from the water 
to the shore, and in this case it was held 
that a person who had broken down 
fences and had driven across private 
property to the shore could not successfully 
assert, when charged under R. S. O. 1897,
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c, 120. s. 1, and the Criminal Code, s. 511 
that he had “acted under a fair and 
reasonable supposition of right” in so 
doing. Regina v. Davy, 27 A. R. 508.

34. Unauthorized Fees — Wilfully 
Receiving — Extortion by Justice of 
the Peace.]—The Crim. Code gives a 
schedule of fees to be taken by justices 
in proceedings under the Summary Con
victions Part LV1II., the items of fees 
are exactly similar to those contained in 
the schedule of the Ontario Act. Under 
the Ontario Act, sec. 3, a penalty is im
posed on a justice of the peace who wil
fully receives a larger amount of fees than 
authorized by law. and the wording and 
penalty in the Code are similar. The 
Acts referred to relate solely to summary 
convictions in cases where the magistrate 
has jurisdiction. Under sec. 905 of the 
(’rim. Code a justice who wilfully receives 
such fees may be indicted for extortion. 
McGilivray v. Muir, 7 C. C. C. 380, 0 
( >. L. R. 154, 23 <)cc. \. 282.

35. Waggons — License.]—The de
fendant was convicted of a breach of a 
by-law passed under s. 430 of R. S. O. 
1887, c. 184, which provided that no 
person should, after the passing thereof, 
without a license therefor, “keep or use 
for hire any carriage truck cart,” &c. 
The defendant was the owner of waggons 
and horses which, at the date complained 
■of, were employed in hauling coal and 
gas pipes for a gas company, for which 
defendant was paid by tne hour or day. 
The defendant also engaged carts and 
horses which he hired out to haul earth 
which were so being used in the day com
plained of :—Held, that the defendant 
■came within the terms of the by-law, 
and was therefore properly convicted. 
Regina v. Boyd, 18 O. R. 485.

36. Waggons — Solicitations ]—A 
city by-law prohibited any person licensed 
thereunder soliciting any person to take 
or use his express waggon, or employing 
any runner or other person to assist or act 
in consort with him in soliciting any 
passenger or baggage at any of the 
^stands, railroad stations, steamboat 
landings, or elsewhere in the said city.” 
But persons wishing to use or engage 
any such express waggon or other vehicle 
should be left to choose without any 
interference or solicitation. An employee 
of defendants with the consent of a railway

company and under instructions from his 
employer boarded an arriving passenger 
train at one of the outlying city stations 
on its way to the main station in the city, 
and went through the cars calling out 
“baggage transferred to all parts of the 
city” and having in his hands a number 
of the transfer company’s checks. No 
baggage was taken at the time :—Held, 
that there was no breach of the by-law 
but merely the carrying out of the de
fendant’s agreement with the company 
and further, that the train did not come 
within any of the places mentioned in the 
by-law. Semble, if the by-law in terms 
had covered this case it would have been 
ultra vires. Regina v. Verbal, 18 O. R. 
117.

37. Witness Fees.]—Section 58 of R. 
S. C. c. 178, authorizes justices of the peace 
to allow witness fees. Regina v. Becker, 
20 O. R. 670.

See also Appeal — Certiorari — 
Conviction — Habeas Corpus — Man-

KEEPING THE PEACE.

1. Conviction for, Must Fix Amount of 
Security — Pre-Reg in sites to War
rant of Commitment.]—A justice of the 
peace requiring any one to give security 
to keep the peace must fix the amount 
of the bond to be given, and order him 
to be imprisoned for a term to be men
tioned, not exceeding twelve months, 
in case he should refuse or neglect to give 
such security. Such justice can only 
issue his warrant of commitment upon 
establishing and recording the defendant’s 
refusal <>r neglect to furnish the security. 
Re John Doe, 3 C. C. C. 370.

KIDNAPPING.

1. Extradition Offence — Removal of 
Child by a Divorced Parent After 
Order or COURT GIVING CUSTODY TO 
Other Parent — Code Sec. 284.]— 
1. A parent would he guilty of kidnapping 
or child-stealing, in taking a child away 
from the possession and control of the 
other parent to whom such possession 
and control had been lawfully entrusted
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by order of a court of competent juris
diction. 2. Such parent would be guilty 
of the offence notwithstanding the fact 
that the other parent entitled to the pos
session and control had not had the actual 
possession of the child at the time of the 
Kidnapping. Kidnapping as an extra
dition crime discussed. (See Extradition) 
He Lohbnz, 9 C. C. C. 158.

2. Intent.]—The plaintiff in error having 
been committed to gaol for trial on a 
charge of unlawfully and forcibly kid
napping and taking one Bratton without 
authority, with intent to transport him 
out of Canada against his will, was. on 
the 24th of June. 1872. brought before 
the county Judge, by whom he consented 
to be tried under 32 A 33 Viet, c 35. In 
the record drawn up under that statute, 
it was charged that he did feloniously 
and without authority, forcibly seize 
and confine one H. within Canada. Arc., 
(without alleging any intent), and that 
he did afterwards feloniously kidnap one 
B. with intent to cause the said B. to 
be unlawfully transported out of Canada 
against his will, Ac. The Judge fixed 
the 3rd July for the trial, and on that day 
the prisoner said he was ready, but upon 
the request of counsel for the Crown the 
trial was postponed till the 15th July, 
when the prisoner was found guilty on 
both counts. An amendment of the 
indictment was allowed by the Judge, 
changing the name of Rufus Bratton to 
James Rufus Bratton. In the notice 
required from the sheriff to the Judge, 
by 32 «V 33 Viet. e. e. 2, only tne 
charge contained in the second count of 
the indictment was refer-ed to. On 
errors being assigned :—Held, that the 
sessions had jurisdiction over the offence, 
and so the county Judge had power to 
try it. Held, also, that the record was 
properly framed, in stating the offence 
charged in such form as the depositions 
or evidence shewed it should have been, 
and that the Judge's jurisdiction was not 
confined to the trial only of the charge 
as stated " in the commitment. Held, 
also, that the Judge had power to postpone 
the trial, and the record was not defective 
in not stating the cause of the adjournment. 
By 32 A 33 Viet. c. 20. s. 09, under which 
the charge was made. “Whosoever, with
out lawful authority, forcibly seizes and 
confines or imprisons any other person 
within Canada, or kidnaps any other 
person with intent” to cause such person

to be -ecretly confined or imprisoned in 
Canada, or to be unlawfully sent or trans
ported out of Camilla against his will, 
or to lie sold or captured as a slave, is 
guilty of felony :—Held, that the intent 
required applied to the seizure and con
finement in Canada, as well as to kid
napping; and that the first count was there
fore defective in not stating any intent. 
Upon this ground, the judgment was 
reversed and under ('. S. C. C. e. 113. s. 
17, the record was remitted to the Judge 
to pronounce the proper judgment. which 
would lie upon the >eeond count only. 
Held. also, that the amendment was 
authorized, under 32 A 33 Viet. c. 29, 
ss. 1 and 71 (!>.). Held. also, that the 
court would not presume that the two 
counts referred to the same offence, and 
if it were so. duplicity would not In* the 
ground of error . Held, also, no objection 
that the jurisdiction conferred by 32 A 
33 Viet. c. 35. was not shewn, for the 
record and judgment were in the form 
prescribed by that Act. Held, also, that 
the sheriff’s notice was sufficient, as 32 
A 33 Viet. c. 35, s. 2, requires it only to 
state the “nature of the charge" preferred 
against the prisoner. The prisoner having 
been sent to the penitentiary, a habeas 
corpus was ordered to bring him up to 
receive the proper judgment. Cohn wall 
v. Regina, 33 U. C. It. 100.

LANDLORD AND TENANT
1. Fraudulent Removal of Goods to 

Prevent Distress.]—A landlord cannot 
follow and distrain his tenant’s goods 
which have been fraudulently removed 
to prevent a distress for rent due, if at the 
time of the distress the tenant’s interest 
in the demised premises has come to an 
end and he is no longer in possession. 
Rex v. Davitt, 7 C. (.'. ('. 514.

See also Fraud.

LARCENY.
See Theft.

LAWFUL SEIZURE.
1. Lawful Seizure — Crim. Code 144 

(2) — Conditional Sale Agreement — 
Recaption of Hoods.)—The prisoner was 
indicted under Crim. Code sec. 144, s.-s
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2 (li) for wilfully obstructing » |H*rson in I 
milking a “lawful distress or seizure", j 
The evidence showed that the prisoner \ 
had made default under a conditional ; 
sale agreement. the property of which i 
was to remain the vendor's until payment , 
of the price. The vendor sent an agent 
to retake possession which was resisted, j 
It was held that the vendor's agent was j 
not making a ‘lawful seizure', and (Vim. 
('ode sec. 144 (2) was never intended to 
enlarge the civil rights of individuals or 
to convert a breach of contract or re
sistance to private force into a criminal 
often ce. and conviction quashed. Rex 
v. Smand. 8 C. C. C\ 45. 7 O. L. It. l«Nl.

LEGAL RIGHT.

1. Preliminary Questions Relating 
Thereto to be Submitted to Jury.J—-Upon 
an indictment for murder, preliminary 
questions of fact tending to show that the 
deceased had exceeded his legal right in 
forcibly ejecting the accused, should lie 
submitted to the jury for the purpose 
of determining whether the charge should 
be reduced to manslaughter. Regina 
v. Hkknnen, 4 (’. (’. (\ 41. 27 (>. It. 050. 1

LICENSE.

I. Power of Dominion Parliament in 
Relation to Fire Insurance.|—Provisions 
of It. S. ('. c. 124. 1SK0. dealing with the 
right of insurance companies incorporated 
in one province to carry on business in 
another province held to be i titra vires. 
It ruin a v. 11 oi.i.anp, I ('. ('. (’. 72. 7 
It. (\ It. 2X1.

See also Hawking — Intoxicating 
Liquor» — Liquor Liven»* — Trader.

LIEN.

1. Lien — For Food — Lawful Seiz
ure anp Detention — Theft — Sec. 
3(Ml.)—The common law lien for an hotel 
keeper on the goods of a guest, for a hoard 
and lodgings' bill is not waived by al
lowing the guest to enter and take certain 
specified articles; nor is it vitiated by 
claiming too much, where a proper tender

could have been made by the guest (of 
the correct amount), and such good* 
so held and detained are under “lawful 
seizure and detention", within the mean
ing of the Code sec. 30(1; and a guest who 
takes such goods away without authority 
may be legally convicted of the offence 
of stealing. It. v. I lot,linos worth, 2 
(’. (\ f. 203. 4 Ter. L. It. HiX.

2. Hotel Keeper's Lien — Theft of 
(loops Under Seizure by (Ivest — 
Code Sec. 30(1.)—The common law lien 
of an hotel-keeper on the goods of a gue> t, 
is not waived by allowing the guest to 
enter and take certain articles only; nor 
is it vitiated by claiming too much, 
where a proper tender could have been 
made of the correct amount ; and such 
goods so held and detained are under 
“lawful seizure and detention" within 
the meaning of sec. 300 of the Code, and 
anyone taking such without authority 
may be legally convicted of theft. R. v. 
IIollingmwokth, 2 C. C. C. 203, 4 Ter. 
L. R. I OS.

See also Inn-Keeper.

LIEN NOTE.

I. Criminal Code, Sec. 360 — “Val
uable Security" — Lien Note.]—An 
ordinary “lien note” is a “valuable se
curity" within the meaning of sec. 300 
of the Criminal Code. 1X02. The Ivinu 
v Wagner, 5 Terr. L. R. 110.

LIMITATION OF ACTION.

1. Masters and Servants Act.|—A con
viction under the Masters and Servants 
Act was quashed on the ground, inter 
alia, that the complaint was made more 
than a year after the cause of it arose, tIn- 
Act requiring such complaints to be made 
within six months from the offence char
ged. Merritt v. Ross iter. T. ^ . 1. 
(Man.).

2. Not Applicable to Criminal Proceed
ings under Ontario Elections Act.)—A
prosecution under sec. 188 of the Ontario 
Flections Act is not an action, and it is 
therefore not necessary to commence
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siirh prosecution within otic year after 
the act committed as prescribed by see. 
195 of said Act. lie A. K. (’rohm, l (’. 
C. 17a, 2 Klee. Cas. Ont. 15S.

a. Ontario Liquor License Act — Time 
Limit Stated i\ Inkormation — A\ik\i>- ; 
aient ok.)—Defendant was charge»l with 
illegally selling liipior during prohibited 
hours on the Kith of April I8q<)—The 
information laid stated the date of the 
offence to be the lôtli of April. After 
hearing the evidence the justice allowed 
an amendment making u Saturday the 
lftth or Sunday the Kith of April and 
convicted the defendant for an offence 
on the latter date. By the terms of 
the Act the information must lie laid with
in :t() days after the commission of the 
offence, and in thi' case the amendment 
was made on the 2Vth of May following :— 
Held—that the amendment was irregular 
and that sec. Kl I which empowers the 
justice to substitute for the offence therein 
charged any other offence must be read 
with sec. tin, and is governed by the time 
limited therein for laying a fresh infor
mation. H. v Hawthorne 2 C. (' C. 
4tis.

LIQUOR LICENSE.

I. Brewers’ License — Omission to 
Kxinise in Warehouse — It. S. V S. 
ItHNI. c. 100.)—It is not an offence under 
sec. 5ft of It. S. N. S. 1000. e. 100. that a 
brewer omits to expose his license in his 
warehouse and premises, all the re-pure
ment s governing brewers’ licenses being 
cot area by -«•<• it « »i tin- Vi Hex i 
Oi.and, (No. i). s <\ r. c. jtm.

2 Brewers’ License Sign — Omission 
to Put Itp— It. S. N. 8. c. 100.)—It is 
not an offence under sec. 00 of It. S. X. S.. 
1000. c. 100, that a brewer omits to keep 
exhibited a sign over the door of his 
warehouse, and premises. All the re
quirements as to brewers’ licenses being 
covered by sec. I I of the Act. Hex v. 
Oi.and. (No. 2), 8 (’. ('. (’. 208.

3. Burden of Proof in Establishing 
Exemption Under.)—In a prosecution un
der the Manitoba Liquor License Act. it 
is incumbent upon an accused setting 
up the defetfee. that the liquor W’as Mild 
by him as a druggist duly registered, to

prove that he was registered as such under 
the Act relating to the Pharmaceutical 
Association of Mandolin. The evidence 
of the accused that he was a druggist, 
duly registered is insufficient. The regis
tration must be proved either by a cer
tified copy of the entry in the register, 
or by the certificate of the registrar in 
certain cases. Heuina v. IIeiuieli., 3 
(\ V. C. 15, 12 Man. L. It. 522

4. Certificate of Dismissal — Case not 
Considered.)—Where a charge of un
lawfully selling liquor had been joined 
with a charge of keeping for sale without 
license, but the former charge being 
abandoned, the magistrate was justified 
in not granting a certificate of disinisn.il. 
as he could not certify that the case had 
Imvii considered. Bex v. Stevens, S 
(’. C. (\ 76.

ft. Certiorari — Akkidavit Kssential 
Under \"\ \ Scotia tcr.J- Phi iill 
davit required by sec. 117 of the Liquor 
License Act of Nova Scotia, |8«.l.r>, is 
essential to the allowance of a certiorari 
in relation to a conviction under the said 
ket llBQINA X Kim LOW, l l < C
337, 31 S. C. It. 128.

6. Club — Keeping Liquor for Sale 
— No Profit.)—The defendant received 
casks of liquor generally addressed to 
‘Italian Club’, and the liquor was charged 
to the various iiiemliers at cost price. 
The court finding that the pro|»erty of 
the liquor was vested in the defendant 
who kept it on his own premises and trans
ferred it for money to certain customers, 
the conviction was upheld. The fact 
of no profit being made by the defendant 
would not affect the ease on the evidence. 
Hex v. Cavuvhi, 8 C. C. C. 78.

7. Constitutionality of Ontario Act.)—
The pro*iaintia >>i sec "• t "f the 1 Ontario 
Liquor License Act are intra vires of the 
legislature. Hex v. Liohthurne. 4 C. 
C. C. 358.

8. Construction of Word “Meal" —
Kxcuhe to Knari.e to Supply Liquor.)— 
A provincial statute prohibiting the sale 
of liquor on Sundays, but not applying 
to the furnishing of liquor with meals, a

Indivision in the statute exempting “ hotel 
iee|iers or restaurant keeper* supplying 
liquor to their guests with meals,” from pro
secution for selling liquor during prohibited
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hours was held not to apply to the case 
where customer was served with crackers, 
and cheese for which no extra charge to 
that for the liquor was made, hut that 
the word ‘meal’ meant food eaten to 
satisfy the requirements of hunger, and 
on the facts the supply of food by the de
fendant was a mere excuse to enable 
defendant to supply the liquor. Regina 
v. Sauer, 3 ». (\ R. 308, 1 C. C. C. 317.

9. In proof of defendant being a li
censed hotel-keeper under the Act, a 
witness in giving evidence, stated de
fendant to be such, and although defend
ant was present and represented by 
counsel, he allowed the statement to pass 
unchallenged :—Held, sufficient, as the 
witness might have obtained his infor
mation from the defendant. Regina 
v. Flynn, 20 (). R. 038.

10. Information Defective — Juris
diction.]—On a prosecution under the 
Liquor License Act. the information did 
not disclose that it was laid within six 
months after the commission of the offence 
or that the defendant had committed 
the offence within six months previous 
to its being laid. It was held that the 
magistrate acted without jurisdiction 
and prohibition granted. Rex v. Breen, 
8 (\ C. C. 147, 24 Occ. N. 325.

11. Lease of Bar — Collusive Ar
raignment — Conviction of Hotel 
In 1 i per.]—An hotel keeper had leased 
the bar-room of his hotel to another per
son, but the evidence showed that he 
was outside the province, no settlement 
had ever l een made wiili him, the hotel- 
keeper received all monies from the bar, 
and paid all disbursements and expenses, 
etc. :—Held, that the lease was a mere 
collusive arraignment to enable the hotel
keeper to sell liquor without a license, and 
that he was properly convicted for selling 
intoxicating liquor without a license. 
Regina v. Learmont, 5C. C. C. 151.

12. Liauor License Act.]—Under the 
Ontario Liquor License Act the licensee 
cannot lawfully make a gift <>f liquor 
during prohibited hours. Regina v. 
Walsh, 1 C. C. C. 109, 29 O. R. 30.

13. Liquor License Ordinance — Ap
peal — Affidavit of Merits — Ultra 
Vires — Jurisdiction.}—Chapter 32 of 
Ordinance of 1900, s. 22 amending the

Liquor License Ordinance (C. O. 1898, c. 
89), requires that a special affidavit of 
the party appealing shall be transmitted 
with the conviction to the court to which 
the appeal is given :—Held, against the 
contentions, (1) that this provision is 
applicable only where the appeal is based 
on a denial of the facts established in 
evidence, and not where a quest ion'of law 
arising on such facts is involved; and (2) 
that the provision is ultra vires of the 
Legislative Assembly of the Territories—

1 that there was no jurisdiction to entertain 
an appeal where this provision hud not 

, been complied with. The King v. Mc
Leod, 4 Terr. L. R. 513.

14. Liquor License Ordinance (N. W.T.
— Jurisdiction — Criminal Code Sec. 
842.]—The hearing of a charge under the 
Liquor License Ordinance (X. W. T.) 
1891-92 must be heard, and determined 
by two justices of the peace, unless spe
cially directed by the Ordinance itself. 
Regina v. Wilson, 1 C. 0. C. 132. 2 Terr. 
L. R. 79.

15. Liquor License Ordinance — Open 
Bar in Prohibited Hours — Evidence 
of Liquor License — Certiorari.]— 
A conviction under the Liquor License 
Ordinance against a hotel-keeper, for 
allowing his bar to he open during pro
hibited hours, is invalid, if the infor-

I mation does not allege, nor is proof made, 
that the accused held a liquor license for 
the hotel premises. The ljuEEN v. Hen
derson, 4 Terr. L. R. 14(1.

Hi. Liquor License Ordinance — Sum
mary Conviction — Criminal Code — 
Direction as to One or More Justices
— Conviction — Appeal — “Shall” 
and “May”.]—The Liquor License Or
dinance (No. 18 of 1891-92) provides by 
s. 105 that “all informations or complaints

1 for prosecution of any offence against 
this Ordinance, except as herein specially 

rovided, su all be laid or made 
efore a justice of the peace,” and by s. 

10(1.that “such prosecution may be brought 
for hearing ami determination before any 
two justices of the peace.” The Criminal 

1 Code, part LVIII. (Summary Conviction), 
which has been made applicable to sum
mary proceedings under the Liquor 
License Ordinance, provides (s. 842) that 
“every complaint and information shall 
be heard, tried, as determined and ad
judged by one justice or two or more
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justices, as directed by the Act or law 
upon which the complaint or information 
is framed. <>r by any other Act or law in 
that behalf.” and that if there is not such 
direction in any Act or law then the 
complaint or information may be heard, 
tried, determined and adjudged by one 
justice —Held, on an appeal from a 
conviction that s. 109 constituted a 
“direction,” that prosecutions should 
be heard, dec., before two justices of the 
peace, and that, therefore, one justice 
had no jurisdiction to convict, except 
in certain cases specially provided 
in the ordinance. The Queen v. Wil
son. 2 Terr. L. It. 79.

17 Motion to Quash.]—On motion to 
quash a conviction, it was objected that 
the evidence taken before the magistrates 
and returned by them was not shewn to 
have been read over and signed by the 
witnesses :—Held, that the maxim omnia 
praesumuntur esse rite acta applied and 
as the contrary was not shewn, it would 
be presumed to have been done. Re
gina v. Excell, 20 L. R. 633.

18. Physician — Prescription of 
Liquors — Selling Liquor.)—A phy
sician who prescribes and furnishes his 
patients with liquor for medicinal pur
poses cannot be convicted of selling 
liquors without a license. Rex v. Chi- 
roY.NE, 8 (’. C. C. 507.

19. Statutory Presumption — Rebut
tal.)—The Liquor License Law (R. S. X. 
S. c. UK), s. Ill), casts upon the “occu
pant” of premises the burden of provin- 
that the sale did not take place without 
his consent. It was held, though an 
express denial be made by accused of 
any authority or direction for the sale, 
the magistrate may regard all the facts 
of the case and refuse to believe the 
denial. Rex v. Andrew Coxrod, 5 
C C. C. m.

20. Third Offence — It. S. O. (1897) 
ch. 245, Sec. 101 — Previous Convic
tion.]—Admission of evidence of previous 
convictions before determining whether 
the defendant was or was not guilty of 
the offence charged as a third offence 
contrary t<» see. 101 of R. S. <>.. 1897, 
ch. 245, even though such evidence was 
subsequently struck out, deprives the 
magistrate of jurisdiction and conviction 
quasheil. Rex v. Nurse, 8 C. C. C. 173, 
7 O. L. R. 418.

21. Third Offence — Omission in Con
viction — Affidavit.]—On certiorari 
proceedings it appeared from an affidavit 
m answer, that although it did not appear 
in the conviction, the offence was com
mitted after an information laid for the 
first offence as required by see. 115, 
ss. (d) R. S. C. 1886, c. Itm. The 
conviction followed the form provided 
by the Dominion Act, 1S8S. c. 34, sec. 
14, Form V., which the statute says shall 
be sufficient. Certiorari refused. Rex 
v. Swan, 8 C. C. U. 89, 24 Occ. N. 239.

22. Tribunal to Try Offenders Under.]—
The legislature of Ontario did not exceed 
its powers, when by sec. 91 of the Liquor 
Act, 1902, it provided for the substitution 
of county or district Judges for the tri- 
bunal provided by sec. 188 of the 1 hitario 
Election Act. to conduct the trials of 
offenders under the Liquor Act. and en
abled them to exercise jurisdiction out
side of their county of district. Such 
substitution is not the appointment or 
creation <»ï a judici d office. Rex v. Car
lisle. 7 C ( . C. 170, 9 Ont. L. It. 718. 
23 Occ. X. 321.

23. Unincorporated Club — Consump
tion for Members Only.]—A person 
who, without a license, supplies liquor 
to an incorporated club of which he is a 
member, such member contributing to a 
fund for the purchase of spirituous liquors 
contravenes the Ontario Liquor License 
Act in unlawfully keeping liquor for sale. 
Rex v. LiohrauRNE, 1 C. C. C. 358.

24. Warrant Defective Where no Par
ticular Offence Charged.]—A warrant is 
defective which charges a violation of 
the Nova Scotia Liquor License Act, 
without specifying some particular of
fence under such act. The Queen v. 
Holly, 4 C. C. C\, 510.

See also Certiorari — Intoxicating 
Liquors-Sale of Liquor-Stated Case.

LOCALITY OF OFFENCE.

Ontario Sheep Protection Act — Resi
dence of Owner — Locality Where 
Offence Committed.]—The offence of 
having in possession a dog which has
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worried, injured and destroyed sheep 
is committed where the dog is kept and 
not where the sheen has been worried, 
injured, or destroyed. It ex v. Duerinu, 
5 135.2 0. It. 503.

See also Juridiction.

LORD'S DAY ACT.
See Sunday.

LOTTERY.
1. Competition for Money Prizes —

Element of Skill in Estimates of 
Votes Cast at an Election.]—Money 
prizes offered for the nearest estimates 
of votes polled at an election, the com
petition being open to those who either 
pay for certificates entitling them to 
submit estimates, or obtain such certificate 
by performing certain services in adver
tising the competition, do not constitute 
a lottery within the meaning of subsection 
(a) or (c) of section 205 of the Criminal 
Code. Rex v. Johnston, 7 C. C. C. 525, 
(Ont.).

2. Disposing of Property by Chance —
Device — Verdict.]—Ifpon a case re
served for the opinion of the court, as 
to whether the interposition of a con
dition that the winner of a prize in a 
lottery should shoot a turkey at fifty 
yards in five shots, or. if a lady, that she 
should choose a substitute to shoot for 
her, would prevent a conviction under 
s. 205 of the Criminal Code, 1892. it was 
stated that the evidence shewed that any 
person could easily shoot a turkey under 
the circumstances :—Held, tlrnt it was a 
question for the jury whether the making 
of that condition was intended as requiring 
a real contest of skill, or merely as a device 
for covering up a scheme for disposing 
of the projierty by lot ; that the verdict 
of guilty involved a finding that it was 
merely :i device; that the evidence et 
out in the case justified that finding; 
and that the conviction should he affirmed. 
Hex v. Johnhon, 22 Occ. N. 125, 14 Man. 
L. It. 27.

3. Indictable Offence — Criminal Code, 
1892 — It. 8. C. 159 — It. S. Q. Art. 292. 
— 53 Virr. c. 30 (Que.).}—Per Girouard. 
J.. dissenting. In Canada before the 
Criminal Code, 1892. lotteries were mere 
offences or contraventions and not crimes,

and consequently the Act of the Quebec 
Legislature was constitutional. L’Asso
ciation St. Jean-Baitiste v. Brault, 
30 S. C. It. 598.

4. Provincial Legislation on Ultra Vires.]
—A provincial legislature has no power 
to authorize a lottery, such legislation 
being an undue interference with the 
criminal law of the Dominion. Brault 
v. St. Jean Baptiste Association, 4 
C. C. C. 284, 30 S. C. It. 598.

5. Sale of Tickets — Question of Skill 
Involved — A Matter for the Jury — 
Code Sec. 205.]-—The accused was in
dicted and convicted under sec. 205. for 
having unlawfully caused to be adver
tised and died a scheme for disposing 
of a horse, etc., and for having unlawfully 
disposed of lots, cards, etc., as a device 
for disposing of a horse, etc. The modus 
operand! advertised and practised was 
that each purchaser of goods to a certain 
amount received a ticket, and upon a 
drawing by chance among the holders 
of tickets, the winner was to get a horse 
and buggy, if he should shoot a turkey 
at a distance of fifty yards in five shots. 
The evidence showed that any person 
could easily shoot the turkey under the 
circumstances :—Held, tint it \\a-- a 
question for the jury whether the inter
position was intended for 11 real contest, 
or as a device for covering up a scheme 
to dispose of the property by lot, and 
upon the evidence they were justified in 
finding as they did. IL v. Johnson, (1 
C. V. (’. 51, 14 Man. L. It. 27.

0. Specific Property — Exception of 
Works of Art — Code Sec. 205.}—Under 
sec. 205 of the Criminal Code the disposal 
“of any property" by chance and not 
merely “specific property" is contrary 
to the statute. The essence of the enact
ment lies in the disposal of any property
by any.....le of chance and it would be
an easv evasion if the statute could be 
got rid of, by designating no particular 
thing, although the winner would be able 
to exercise his choice among the available 
prizes offered. 2. The exception con
tained in H.-s. (c) relating to the distri
bution of works of art. among members 
of an incorporated society established 
for the encouragement of art, does not 
apply where money might be had instead 
of pictures by the holders of the winning 
tickets, even if there was uncertainty in

8
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the getting of the money on the tickets, 
because of it being reserved for the option 
of the society. It. v. Lorrain, 2 C. L\ C. 
144, 28 O. It. 123.

See also Gaming.

MAGISTRATE.

See Justice op the Peace.

MALICIOUS INJURY TO PROPERTY.

1. Amount of Injury Done — Damages 
— Compensation — Costs — Illegal 
Items — Amendment — Defects on 
Face ok Conviction — Excessive Im
prisonment.)—One of the sections of the 
Act respecting Malicious Injuries to Pro
perty enacted that an offender should 
on summary conviction lie liable to a 
penalty not exceeding $100.00 over and 
above the amount of injury done or to 
three months' imprisonment. A con
viction thereunder adjudged the defend
ant “to forfeit and pay the sum of $5.00 
as a penalty, together with $50.00 for 
the amount of injury done as compensation 
in that behalf.” :—Held, that it was not 
the intention of the section in question 
that there should lie two separate penal 
ties, but that one penalty should be fixed 
by first ascertaining the amount of dam
ages, and then adding to that amount 
such sum not exceeding $100 as the justice 
should deem proper; and that it was 
therefore beyond the jurisdiction of the 
justice to award a sum “as compensation”: 
—Held. also, that the words “as compen
sation in that behalf” could not be struck 
out as surplusage under the power of 
amendment given by section 80 of the 
Summary Convictions Act, and the $50.00 
be treated as part of the penalty, inas
much as the effect of such an amendment 
would be to punish the offender, not 
according to the conviction of the magis
trate, but according to the conviction as 
amended by the court, which was not the 
intention of that provision. The con
viction also, adjudged the payment of a 
sum for costs which comprised several 
items, which exceeded the amounts al
lowed therefor by the tariff fixed by the 
Summary Convictions Act as amended 
by 52 Vic. (1889), c. 45, s. 2, or were not

rmntioned in the tariff. Held, that the 
conviction was therefore bad. and that 
it could not be amended by striking out 
the charges improperly made. The con
viction also adjudged in default of pay
ment. imprisonment for three months. 
Held, that section 68 of the Summary 
Convictions Act applied, and that, inas
much as the penalty imposed together 
with the costs did not exceed $25 two 
months was the maximum term of im-

iirisonment which could be imposed, 
t being contended that the court had 

no power on appeal to quash a conviction 
for defects or errors appearing on the 
face of the conviction :—Held, that the 
court had such power; Mc I ^en nan v. 
McKinnon, on this point followed. The 
Queen v. Tebo, 1 Terr. L. R. 19ti.

2. Bona Fide Belief of Right.]—Defend
ant B. had buried a child in a graveyard 
near the remains of his own father. The 
complainant Nichol had a parcel of ground 
which the sexton of the church had appro
priated to his exclusive use, without any 
authority from the incumbent or church
wardens. The complainant subsequently 
extended his fence, by the like consent 
of the sexton only, and enclosed more 
ground so that the fence crossed diagon
ally over the grave of the child. Defend
ant remonstrated, but obtaining no re
dress, nor the removal of the fence, pro
ceeded to remove it himself. In process 
of doing so he broke a marble pillar of 
complainant’s fence, for which he was 
summoned before the police magistrate 
of St. Thomas, for “wilfully and malicious
ly” destroying a fence under s. 29 of 82 
« 38 Viet. c. 22 (I).), lie was fined $10, 
and ordered to pay for the damages. 
From this conviction defendant appealed 
to the general sessions :—Held, that al
though defendant was guilty of trespass, 
for which he might lie mulcted in damages 
in a civil action, he was not liable to a 
tine, and that, acting under a claim of 
right, the act was not necessarily mali
cious. Regina v. Bradshaw. 13 (\ L. J. 
41.

3. Bona Fide Belief of Right.)—The 
honest belief of a person charged with an 
offence under II. S. O. 1897, c. 120, s. 1 
(unlawfully trespassing), or the Criminal 
Code, s. 511, (wilfully committing dam
age to property), that he had the right 
to do the act complained of, is not suffi
cient to protect him; there must be fair
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find reasonable ground in fact for that 
belief. The usual reservation in a patent 
of land bounded by navigable water of 
“free an s to the shore for all vessels, 
boats 1 persons,” gives a right of access 
on lx 110m the water to the shore, and in 
11- case h was held that a person who 
had broken down fences and had driven 
across private property t<> the shore, 
could not successfully assert, when char
ged under K. S. O. 1897, e. 120, s. 1, and 
the Criminal ('ode. s. 511, that he hail 
“acted under a fair and reasonable sup
position "i right" in so doing Regina 
v. Davy, 27 A. K. 508.

4. Bona Fide Belief of Right.|—Trial 
hy Jury — Malice.}—On the 8th of No
vember, 187.r>, an information was laid 
against B. before the police magistrate 
of St. Thomas, by one N., under 32 & 33 
Viet., c. 22, (1).), for having unlawfully 
and maliciously broken and injured a 
fence round the land of N. The defence 
set up was, that the fence encroached upon 
B’s. land, but there was evidence which, 
if believed, went the shew that B. did not 
commit the injury under a bona fide 
exercise or belief of right; and the magis
trate convicted and fined him. B. ap
pealed to the general sessions of the peace, 
where neither side asked for a jury; 
the court urged them to have one, but the 
respondent N., refused; and the court, 
having heard the evidence, decided that 
B. acted, though mistakenly, under a 
bona fide belief that he had a right to 
remove the fence, and without malice; 
and ordered the conviction to be quashed 
with costs. N. then applied to quash 
the order, upon the ground amongst 
others, that the case could not be tried 
without a jury; but, held, that 32 & 33 
Viet. c. 31, s. (10 (I).). which authorizes 
the court to try without a jury, is within 
the powers of the Dominion Parliament, 
and that the case having been properly 
before the sessions, this court could not 
review their decision upon the merits. 
Section 00 of 32 <& 33 Viet., c. 22, does not 
dispense with proof of malice in such 
cases, but, read in connection with s. 29, 
merely means that the malice need not 
be conceived against the owner of the 
property injured. Regina v. Bradshaw, 
38 U. C. 11. 564.

5. Form of Conviction.]—A conviction, 
purporting to be under (’. S. C. c. 93, s. 28, 
charging that defendant, at a time and

place named, wilfully and maliciously 
took and carried away the window sashes 
out of a building owned by one C., against 
the form of the statute, &c., without 
alleging damages to any property, real or 
personal, and without finding damage 
to any amount was held bad, ami quashed. 
Regina v. Caswell, 20 C. P. 275.

A summary conviction under U. S. C. C. 
168, 59, ellegei 1 in the words of the
statute, that the defendant unlawfully 
and maliciously committed damage, in- 

! jury, and spoil to and upon the real and 
personal property of the Long Point Com
pany :—field, tliat this was not sufficient 
without it' being alleged what the par
ticular act was which was done by the 
defendant which constituted such dam
age, &c., and what the particular nature 
and quality of the property, real and 
personal, was in and upon which such 
damage, Ac., was committed; and the 
conviction was quashed for uncertainty. 
Regina v. Spain, 18 O. R. 385.

6. Form of Information.]—Quære, would 
i a complaint against A. B. that he “was

seen in the act of destroying or injuring 
private property”, without alleging that 
the property belonged to another person, 
or that the act was wilfully or maliciously 

i done, authorize a warrant as for a ma
licious injury to property under 4 & 5 
Viet. c. 26. Powell v. Williamson, 
1 U. C. R. 154.

7. Killing Cattle— Rebutting Im- 
plied Malice — Mens Rka — Verdict 
— Refusal of Judge to Receive.] 
( >n a charge of unlawfully and malicious by 
killing cattle (under R. S. C. c. 43), it

j appeared that the animal was killed by 
the prisoners, when it was in a helpless 
and dying condition, and that the prison
ers thought it was an act of mercy to kill 
it :—Held, that the killing was not ma
licious; that the implication of malice 
was rebuttable, and had been in fact 
rebutted, a mens rea on the part of the 
prisoner being disproved. Power of trial 

I Judge to refuse a particular verdict con- 
sidered. Regina v. Mennbl, 1 Terr. 
L. R. 487.

8. Killing Cattle — Rebutting Im
plied Malice— Mens Rea— Verdict- 
Refusal of Judge to Receive.]—On a 
charge of unlawfully and maliciously kill
in'.: cattle ii appeared that the animal 
was killed by the prisoners, when it was
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in a helpless ami dying condition, ami 
that the prisoners thought it was an act 
of mercy to kill it :—Held, that the kill
ing was not malicious: that the impli
cation of malice was remit table, ami had 
been in fact rebutted, a mens re.i on the 
part of the prisoners lieing disproved. 
Power of trial Judge to refuse a particular 
verdict considered. Thk IJueen v. Me- 
nne let al, 1 Terr. L. R. 187.

9. Malicious Injury to Animal — 3rd. 
It. S., c. 169, s. 22.)—Defendant was con
victed of having, in a secret and clandes
tine manner cut off the hair from the 
manes and tails of two horses, the pro
perty of one William Ballam :—Held, 
that the offence was covered by sec. 22, 
chap. 1(19. R. S., 3rd series, under which 
defemlant was indicted. Also, that the 
offence having been committed wrong
fully and intentionally without just cause 
or excuse, and with full knowledge as 
to the ownership of the property, malice 
might Ik- fairly inferred. Queen v. 
Smith, 1 N. S. D. 29.

10. Police Court Information.]—Held, 
that maliciously destroying an infor
mation of record or the police court is a 
felony within 32 & 33 Viet., c. 21. s. 18. 
Rkqixa v. Mason, 22 C. P. 240.

MALICIOUS NEGLECT.

1. Malicious Neglect to Provide Neces
saries — Child’s Death — Waxi or 
Medical Aid — Aiding and Amethms.]— 
The prisoner, an elder of the sect “Cath
olic Christians in Zion,” or “Zionitcs." 
was indicted for aiding and abetting and 
counselling in his actions one who neg
lected to provide two of his young children 
under six years of age with medicd at
tendance and remedies when sick with 
diphtheria. Both children died. The 
prisoner knew the children had diphtheria, 
and knew that it was a dangerous and 
contagious disease; that the ordinary 
remedies would have prolonged their 
lives, and in all probability would have 
resulted in their complete recovery :— 
Held, that medical attendance ami retne- 
diee are necewariee within the meaning 
of ss. 209 and 210 of the Criminal Code, 
ami anyone legally liable to provide such 
is criminally responsible for neglect to 
do so. So also at common law. Con

scientious belief that it is against the 
teachings of the Bible and therefore 
wrong to have recourse to medical at
tendance and remedies is no excuse. 
Rex v. Brooks, 22 (Jcc. N. 105,9 B. C. It. 
13.

MALICIOUS PROSECUTION.

Belief of Informant on Charge of Theft.]
—An informant on a charge of theft will 
be liable in an action for malicious prose
cution for damages if the jury finds that 
he did not UMicve that the property hail 
been taken without any belief in the right 
to take the pro|>erty. Pkino v Wyatt 
7 C. C. C. p. «0. 5 0. L. R. 505, 23 Dec. X. 
191.

See also Justice of the Peace.

MANDAMUS.

V Application for — Civil Proceeding 
— Procedure (Ont.).)—An application 
for a mandamus made under R. S. (). 
1897, c. 88. s. 6, is a civil and not a crim
inal proceeding although the act which 
the justice is ordered to do, may be the 
taking of an information for a criminal 
offence. The tribunal in which the pro
ceedings arc to be taken is freed by the 
Judicature Act and the Rules of court. 
Rex v. Mebh in, Xo. i , 5 C. C. < ' 307, 
3 O. L. R. 361.

2. Compelling Sheriff to Bring Person 
Again Before Judge to Re-Elect.]—The
sheriff is not under any obligation or duty 
to bring prisoner before the Judge a second 
time, in 1 irder that he may re-elect and 
relief from the effect of election must be 
sought in some other form of application 
than mandamus. Regina v. Ballard, 
1 f. C. C. 96. 28 (). It. 489.

3. Court Stenographer — Evidence — 
Transcript of.]—The court reporter is 
a public official and must conscientiously 
record the evidence taken, and he is 
bound when the proper steps are taken 
by applicants to give the persons entitled 
true copies of that evidence. He cannot 
be compelled to give more than ■ full 
and complete copy, of all the notes taken 
by him al the trial. Whether he « 1 i< 1 <»r
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did not report the same fully at trial, or 
his competency as a stenographer are 
nuit ter which cannot he dealt with on an 
application for a mandamus. It. v. 
Campbell, K) V. C. C. 328.

4. Decision on Legal Merits — Riuht 
to Mandamus.}—The court holding there 
had been a decision by the county court 
Judge on the legal merits, the court had 
no right to decide or inquire whether 
such decision was right or wrong and 
mandamus refused. Sthano v. Gel- 
latly, 8 C. C. C. I". 24 Occ. N. 199 .

5. Illegal Voting — Municipal Elec
tions — Indictable Offence — Infor
mation — Police Magistrate — Man
damus.]—Voting in more than one ward 
at a municipal election by general vote, 
contrary to the provisions of 1 Edw. VII., 
c. 20, s. 9, (().), is an indictable offence, 
and mandamus lies to a police magis
trate having territorial jurisdiction, to com
pel him to consider ami deal with an appli
cation for an information for such an 
offence. In re Hex v. Meehan, 22 Occ. 
X. 170, 3 0. L. H. 507, 1 O. W. It. 130. 248.

0. Magistrate Declining to Exercise 
Discretion.)—Where a magistrate decides 
erroneously that he lias no jurisdiction 
to receive an information, a mandamus 
will lie to compel him to do so; but when 
he has considered the material on which 
the application is based and refused to | 
grant the summons, the court will not 
interfere by mandamus. Hex v. Mee
han, (Xo. 2), 5(\312. 3 0. !.. It. 507.

7. Magistrate — Indictable Offence 
— Warrant.)—A mandamus will not be 
granted to compel a magistrate to issue | 
a warrant upon an information alleging 
an indictable offence, where the magis
trate is of opinion that a case for so doing 
has not been made out after hearing the 
allegation of the complainant. Thomp
son v. Desnoyer, 3 C. C. C. 08, (j. R. 16 | 
8 C

8. Magistrate — Judicial Act — In
ferior Court.)—Passing sentence by a , 
magistrate upon an offender properly 
convicted, is a judicial act. even where 
there ie oily a definite and particular 
penalty prescribed and a mandamus 
will not lie for the purpose of compelling

I an inferior court to render a particular 
I judgment in accordance with the views 
1 of the higher court. Hex v. (,'ahe, 7 

C. C. ('. 204, OO. L. R. 104, 23 Occ. X. 279.

0. Penalty — Remission of by Min
ister of Marine — Distress for Costs.) 
—A rule for mandamus was granted to 
compel a justice to issue an execution for 
costs in a case wherein the defendant 
had been convicted and fined under the 
Fisheries Act for illegal fishing. Hie 
Minister of Marine remitted both the tine 
and costs. Held, per Tuck, C. .1., llan- 
nington and McLeod, JJ., that the Min
ister had power to remit the fine but not 
the costs, and a mandamus would lie 

I to compel the justice to issue execution. 
Held, |»er Barker and (Iregory, J.J., 
that the fine having been remitted, the 
remission of the penalty left the prose
cutor without any remedy for recovery 
<>i hi- costs. Held, per Landry, that 
lenalty included both fine and costs. 
ix Parte Gilbert, 10 C. C. U. 38.

10. Publicity of Records.)—A manda
mus will lie to compel the clerk of the 
jieacu to give a certified copy orexemplifi-

I cation of an indictment with endorsement 
; of acquittal thereon (in order that the same 
! may be used in an action for malicious pro- 

sedition) without the fiat of the Attorney-
( leneral. ........ . < Ibneral v. Set lly,
0 V. C. V. 167, 2 O. L. R. 315.

11. Record to Acquittal — Right to 
Mandamus.)—The accused on acquittal 
in the court of general sessions in Ontario

j is entitled to a copy of the record of such 
acquittal, and a mandamus will lie to the 
clerk of the peace to enforce delivery 
of same. Rex v. Scully, 5 (’. C. (\ 1, 
2 O. L. R. 315.

12. Repair of Bridge.)—As to whether 
indictment or mandamus is the appro
priate remedy to compel a municipality 
to repair an existing bridge or erect 
a new one. See In re Townships of 
Moulton and Canborouoh and County 
OI II ILDIMAND, 12 V R. 503.

13. To Compel Issue of Warrant Com
mitting Minor to Reformatory.]—A man
damus will lie to compel the chairman of 
the governing board of the reformatory 
prison known as the ‘Boy's Industrial 
Home’ near the city of St. John to issue 
a warrant to bring and commit to the
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home a prisoner sentenced ut a circuit 
court to ii term of imprisonment in that 
establishment, the words ‘authorized to 
issue’ in sec. 0 of 56 Viet. (Can.), eh. 33, 
and may thereupon issue’ in sec. 9 of 
50 Viet. (X. B. ), ch. Hi, being construed 
as obligatory. Re Goodspeed, 7 C. C. C. 
24U, 36 X. B. R. 91.

14. To Compel Magistrate to Issue 
Warrant.) —Where :i police magistl 
in receiving an information had heard 
and considered the allegations of the 
informant, and had come to the conclusion 
that cause for issuing a warrant or sum
mons had not been made out, the court 
will not intervene by mandamus to compel 
the magistrate to issue a warrant or sum
mons. Re E. J. 1’arke, 3 C. C. C. 122.

h'ee also Juhtice ok the Peace.

MANITOBA GRAIN ACT.

1 Application for Cars — Order Book
— Distribution ok Cars — Elevators
— Loading Platforms}—The Dominion 
statute, 63-64 Vic. 1899, c. 25, amending 
the General Inspection Act R. S. C. 1880, 
c. 99, enacts (schedule) that the whole i 
of Manitoba and the North West Terri
tories, and that portion of Ontario west 1 
of and including the then existing dis
trict of Port Arthur, should be known as 
the Inspection District of Manitoba. 
The Manitoba Grain Act (the short title 
«.I 6364 Vic. 1900, <• 39, intituled “an 
Act respecting the grain trade in the In
spection District of Manitoba”), contains, 
as indicated by sub-headings, provisions 
respecting a warehouse commissioner— 
elevators and terminal warehouses— 
country elevators, flat warehouses and 1 
loading platforms—commission merchants 
—general provisions. This Act is amend- 
.,1 by J Édw VII., 1902, e 19 Held, 
(1) on admission of counsel, where a 
farmer who is not an elevator owner, 
lessee or operator, has grain stored in a 
special bin in a farmers' elevator at a 
railway station where grain is shipped, 
and has also grain stored in another ele
vator at the same point in common with 
other grain, for which he holds storage 
tickets: that it is not a violation of the j 
Manitoba Grain Act for the station agent 
to refuse to recognize such farmer as an j 
applicant, or to recognize his order in I

| the order lunik for a car or cars to ship 
Ins said grain ; (2) Where a farmer has 
made order for cars in the order book at 
the station, and all applicants for cars 
who had made order prior to his order in 
such book, had each obtained one car, 
but the cars so distributed were not sufli- 
cient to fill the orders of such prior appli
cants, while the farmer had not yet been 
allotted a car by reason of the shortage; 
and the agent out of the next lot of cars 
which arrived, refused to award the far
mer a car, but there being a sufficient 
number of prior applicants, whose orders 
had not been entirely filled to exhaust the 
such next lot of cars, awarded out of such 
cars one to each prior applicant, who 
had already received one car—that this 
was a violation to the Act. (3) If each 
of the prior applicants as above mentioned 
had been supplied with one car at the 
time when the farmer gave his order, 
but on the (hiy previous to the farmer’s 
application there had been a surplus of 
cars after each prior applicant hud been 
given one car. and the agent, in the dis
tribution of the surplus ears had begun 
with the first applicant and distributed 
the cars so far as they would go, giving 
two or three to each of the prior applicants, 
but their order nevertheless remained 
unfilled, and if on the day of the fanner’s 
application additional ears arrived to 
be loaded, and the agent declined to allot 
a car to the farmer, but allotted a car to 
each of the prior applicants, thus ex
hausting the supply—that this was not 
a violation of the Act (4) Where a 
farmer having grain made order for one 
car in the order book, requiring it to be 
placed at the loading platform for the 
purpose of being loaded and the agent 
allotted a car to each of the elevator 
companies having elevators at the same 
station, but whose orders were subse
quent to those of the farmer—that this 
was a violation of the Act The King 
v. Benoit, 5 Terr. L. R. 442.

2. Offences Against — Station Agent 
—Allotting Cars to Shippers. \—-Where 
a farmer who is not an elevator owner 
lessee, or operator, has grain stored in a 
spécial bin in a farmer’s elevator at a 
railway station where grain is shipped, 
and has also grain stored in another 
elevator at the same point, in common 
with other grain, for which he holds 
storage tickets, it is not a violation of the 
Manitoba Grain Act and amendments for
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the station agent to refuse to recognize 
the farmer ns an applicant and to recog
nize his order in the order book for a car 
or cars to ship out his grain. 2. Where a 
fanner has made an order for cars in the 
order book at the station, and all appli
cants for cars who had made order prior 
to his had each obtained one car, but not 
suliicient cars to fill the orders, while the 
farmer had not yet been allotted a car by 
reason of the shortage, and the agent out 
of the next cars which arrived refused 
to award him a car, but awarded them to 
those who had already received each one 
car. there was a violation of the Act. 
3. Where each of the prior applicants 
had been supplied with one car at the 
time when the farmer gave his order, 
but on the day previous there had been a 
surplus of cars after each prior applicant 
had been given one. and such surplus 
was distributed among them, but their 
orders still remained unfilled, it was not a 
violation of the Act for each agent to 
allot to each of the prior applicants a 
car from a lot which arrived to be loaded 
on the day of the farmer's application 
and to refuse him one. 4. Where a 
farmer who hail main to «hip made order 
for one car in the order book, requiring 
it to be placed at the loading platform to 
be loaded, and the agent allotted a car 
each to the elevator companies having 
elevators at the point, but whose orders 
were subsequent to the farmer's and re
fused to allot him one. there was a vio
lation of ili«- Xci In hi. Ca»tli ind 
Benoit, 23 Occ. X. 143.

MARRIAGE.

Offences Against Laws as to— Minister 
— “Religious Denomination "1—“The 
Reorganized Church of Jesus Christ of 
Latter Day Saints,” is a religious denom
ination within the meaning of R. S. <>. 
1887, c. 131, s. 1; and a duly ordained 
priest thereof is a minister authorized to 
solemnize the ceremony of marriage. 
Vpon a case reserved, a conviction of such 
a priest for unlawfully solemnizing a 
marriage was quashed. Semble, the word 
of the statute “church and religious de
nomination" should not be construed so 
as to confine them to Christian bodies. 
Regina v. Dickout, 24 O. It 250.

See also Husband and Wife.

MASTER AND SERVANT.

Criminal Liability for Act of Servant.)—
The owner of the shop is criminally liable 
for any unlawful act done therein, in his 
absence, by a clerk or assistant; as, for 
instance, in this case, for the sale of 
liquor without license by a female at
tendant. Secus, semble, if it ap|>cared 
that the act or sale was an isolated one, 
wholly unauthorized by him and out of 
the ordinary course of his business, 
Rbqina x Kino 20 C T 246

Master of Vessel — Refusing to Pay 
or Discharge Seamen — Summary 
Conviction j—The master of a British 

I ship of (Canadian register within Canadian 
jurisdiction cannot be convicted for a 
criminal offence for refusing to pay a 
seaman his wages or to give him his dis
charge either under the Seamen’s Act of 
Canada, ch 74, R. S., or under the Im
perial Merchant Shipping Act. 1894. 
Rex v. Meikle, 7 C. C.C. 309, 30 X. S. R. 
297.

MEDICINE.

1. Duty of Master to Provide — Neces
saries ]—An accused who engages a boy 
under sixteen years of age under contract 
with the boy's guardian to furnish him 
with necessaries does not fall within 
section 210 of the Code which makes a 
parent, guardian or head of family crim
inally responsible for omitting without 
lawful excuse to provide necessaries for a 
child under sixteen years, and under 
section 211 the duty of a master or mis
tress to provide necessary food, clothing 
or lodging does not extend to medical 
aid. Regina v. Coventry, 3 C. C. C. 
541, (N.W . T.)

2. Ontario Medical Act.]—A conviction 
under the “Ontario Medical Act,” R. S. ()., 
1877, c. 142, s. 40, for practising without 
being registered, was quashed, because 
in default of payment of the hue imposed, 
distress was also awarded :—Held, that 
s. 67 of 32 A 33 Viet., e. 51 (D. , does not 
apply, as by s. 40 of the Medical Act 
provision is made for enforcing payment. 
Rio in \ x. Brabham, 8 0. li. 57D.

3. Ontario Medical Act.)—Held, that a 
justice of the peaee, on a conviction 
under ss. 40 and 40 of R. 8. O., 1877, c.
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142, intituled an Art respecting the pro
fession of Medicine and Surgery, has no 
jurisdiction on default l»y the defendant 
of payment of fine and costs, to direct 
his confinement for the space of one month, 
unless, in addition to the payment of 
the fine and costs, he paid the charges of 
conveying him to jail. Regina v. 
Wright, 14 O. R. 668.

4. Ontario Medical Act. |—A conviction 
under the Ontario Medical Act, R. S. ()., 
1887. r. 14S, s. 45, for practising medicine 
for hire :—Held, had for uncertainty in 
not specifying the particular act or acts 
which constituted the practising. Re 
Donelly, 20 ('. 1*. 165; Regina v. Spain, 
1H O. R. 244, followed. And the court 
refused to amend, and quashed the con
viction where the practising consisted in 
telling a man which of several patent 
medicines sold by the defendant was 
suitable to the complaint which the man 
indicated, and selling him some of it. 
Costs against the informant refused. 
Regina v. Somers, 24 O.R.244 followed. 
Regina v. Coulhon, 24 O. R. 246.

5. Practising — Evidence of}—The 
single act of practising medicine to one 
person on one day will not amount to a 
practising of medicine The Acts of 
practising must be sufficiently approxi
mate in point of time to afford evidence 
of practising rather than tending to es
tablish the commission of a separate 
offence. Rex v. Lee, 4 C. C. C. 416.

6. Practising Medicine Without Li
cense — Ontario Medical Act.]—A con
viction for practising medicine without 
license or being registered as a medical 
practitioner, under R. S. ()., 1877. e. 
142, s. 40. omitted to add “for hire, gain, 
or hope of reward,” and it did not appear 
that the defendant had appeared and 
pleaded, and that the merits had been 
tried, and that the defendant had not 
appealed, or that the conviction had been 
affirmed on-appeal, so that the 32 A 33 
Viet., e. 31. s. 73 (1).). was not applicable : 
—Held, that the conviction must be 
quashed. A conviction, should, if pos
sible. state the facts necessary to bring 
it within that section, and it should not 
be drawn up until the four days for giving 
notice of appeal have elapsed. Regina 
v. Heshf.l. 44 V. C. R. 51.

7. Proof of Illegal Practise of.|—The 
bare proof of one individual act would 
not be sufficient to sustain a conviction 
for illegally practising medicine, though 
each individual act would afford cumu
lative evidence of practising. Regina 
v. Whelad. 4 t\ (’. C. 277 

See also Practising Medicine.

MENACES AND THREATS.

1. Accusation.)—The word “accuses'* 
in s. 405 of the Criminal Code providing 
for the punishment of any one who, with 
intent to extort or gain anything from 
any person, accuses that person or any 
other persons of certain offences, includes 
the accusing of a person by laying an 
information under s. 55s of the Code. 
Regina v. Kempel, 31 (>. R. 631.

2. Crim. Code 404— Meaning of Men
aces.]—A demand of money of a hotel 
keeper with a threat to have them prose
cuted for a second offence under the Li
quor License Act if not paid, is a demand 
of money with menaces with intent to 
steal said money within the meaning of 
Crim. Code see. 404. Regina v. (iimuxs, 
1 C. C. C. 340, 12 Man. L. R. 154.

3. Demand for Goods — Want of Rea
sonable or Probable Cause.]—The 
demand and menaces are questions of 
fact, and the onus of proof is on the prose
cution to show the demand was made 
without any reasonable or probable cause. 
If the Judge’s charge was ambiguous so 
that the jury was misled into thinking 
that want of reasonable or probable cause 
was a question of law. a new trial ought 
to be granted. Rf.oina v. Collins. 1 
C. C. C. 48, 33 X. R. R. 12!E

4. Demanding Money Due.—Demand
ing with menaces money actually due, 
is not a demand with intent to steal, 
under 4 & 5 Viet. c. 25, s. 11. Regina 
v. Johnson, 14 V. C. R. 56V.

5. Demanding Property with Menace?—
Intent to Steal.]—By s. 4V4 Criminal 
Code. 18V2, “Everyone is guilty of an 
indictable offence and liable to two yetrs’ 
imprisonment who, with menaces, de
mands from any person, either for himself 
or for any other person, anything capable 
of being stolen with intent to steal it.” 
The defendant was convicted by a mugis-
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truie of an offence against this enactment. 
The evidence was that the defendant went. 
as agent for others, to the complainant's 
abode to collect, a debt from liim; that 
the defendant threatened the complain
ant that if the latter did not pay the debt, 
he would have him arrested; that the de
fendant demanded certain goods, part of 
which had been sold to the complainant 
by the defendant’s principals, on account 
of which the debt accrued, but upon which 
they had no lien or charge; and the com
plainant. us he swore, being frightened 
by the threats and conduct of the defend
ant. acquiesced in the demands for the 
goods part of which the defendant took 
away and delivered to his principals, j 
who took the remainder. The defendant 
swore that he demanded and took the 
goods as security for the debt which he 
was seeking to collect; but the complain
ant said nothing as to this : —Held, that 
there was no evidence of intent to steal. 
Conviction quashed. Regina v. Lyon, 
29 O. R. 497.

6. “ Offence ” against Provincial Law.] 
—Information was laid against the de
fendant for writing a letter to M., threat
ening to accuse him of an “offence” 
against the Liquor License Act, a Pro
vincial Act, with intent to extort money. 
On motion for a writ of prohibition to 
prevent a magistrate from hearing the 
information: — Held, that the word 
“ offence ” as used in the Criminal Code s. 
406, includes breaches of Provincial law. 
Regina v. Dixon, 28 N. S. R. 82.

7. Reasonable Cause.]—32 & 33 Viet, 
c. 21, s. 43 (1).). makes it a felony to send 
“any letter demanding of any person 
with menaces and without reasonable 
and probable cause.” any money, <fce. :— 
Held, that the words “without reasonable 
and probable cause,” apply to money 
demanded, and not to the accusation 
threatened to be made. Regina v. 
Mason, 24 C. P. 58.

8. Threatening Letter — Accusation 
of Abortion.]—A crime punishable by 
law with imprisonment for a term not 
less than seven years means a crime the 
minimum punishment for which is seven 
years; and. as no minimum term is pre
scribed for the crime of abortion, sending 
a letter threatening to accuse a person of 
that crime is not a felony within the 
meaning of R. 8. C. c. 173. s. 3. Regina 
v. Poppi.ewei.l. 20 (). R. 303.

9. Threatening Letter - Comparison 
of Hand Writings — May be made by 
Jury.] —On trial of the accused for send
ing a threatening letter to the prosecutor, 
the learned Judge in charging the jury, 
after all the evidence was in. allowed 
them to compare the threatening letter 
with one admitted to have lieen written 
by the accused, and which had lieen put 
in evidence by the defence on a former 
trial, and to draw their own conclusions 
as to the identity of authorship. On a 
ease reserved. — Held, that all that is 
necessary to enable a jury to compare a 
disputed with an admitted writing is that 
the two should Is* in evidence for some 
purpose in the cause, and that a docu
ment having been once received, is before 
the Court for all purposes at every sub
sequent stage of the proceedings, without 
being tendered a second time. Per 
Weatherin' and Henry. J.J., dissenting, 
that in the alwenee of proof of hand
writing the letter was improperly sub
mitted. (Note — The majority were, 
however, of the opinion that there was 
ample proof of guilt, apart from any re
sult reached by the comparison of the 
letters). Regina v. Dixon, 29 N. 8. R. 462.

10. Threats — Demanding Money 
with Intent to Steal.]—The prisoner 
was convicted under sec. 404 of the Crim. 
Code, 1892, <>i having demanded money 
of the prosecutor with menaces with in
tent to steal the same, and a case was 
reserved for the opinion of the Court on 
the question, whether the evidence was 
sufficient to prove the crime charged. 
The prisoner liad demanded $75.00 from 
the prosecutor under threat of having him 
irosecuteil for an infraction of the Liquor 
a cense Act :—Held, that any menace or

threat that comes within the sense of the 
won! menace in its ordinary meaning, 
proved to have been made with the intent 
to steal the thing demanded, would bring 
the case within sec. 4 4, ami that it need 
not be one necessarily of a character to 
excite alarm, but it would be sufficient if 
it were such as would lie likely to affect 
any man in a sound and healthy state of 
mind ; and the question, whether there 
was the intention to steal the money de
manded. is one of fact and not law. Con
viction affirmed. Regina v. Gibbons, 12 
Man. L. R. 154.

11. Threats — Letter Demanding
Moni 1 1 l! S. c. 173. s. I. provides 
that “Everyone who sends......... know-
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ing tin* contents t liereof, any letter or 
writing <leinun<liiig of any person, with 
menaces, and without any reasonable or 
probable cause any property, chattel,
money......... is guilty of a felony,” etc.:
—Held (Killam. J.. <luhitante). that a 
letter sent by tlie prisoners to a tavern 
keeper, demanding a sum of money, anti 
threatening in default of payment to 
bring a prosecution under the Liquor 
License Act was not a menace within the 
meaning of the aliove section. Held, 
also (Killam, .L. duhitante), that the test 
is whether the menace was such as a firm 
and prudent man might anti ought to 
have resisted. Hex v. South ehton. 6 
East, 126followed. Regina v. McDonald 
anti Vanderhkhu. 8 Man. L. It. 4M.

MENS REA.

1. Bigamy — ('on* Sec. 7. 278.)—A
guilty mini is necessarily implied as an 
essential ingredient of the offence of 
bigamy, under the (’ode; if therefore the 
accused hud an honest and reasonable 
belief that she was unmarried before she 
went through the form of marriage (the 
subject of the charge) it would be a good 
defence. Rex v. 8eli.ah*. 9 183

2. Criminal Intent — Similar Acth | — 
On trial of a charge of theft accomplished 
by a peculiar method of presenting a 
bank lull of large denomination in making 
a small purchase. anti managing to receive 
back too much change :—Held, that evi
dence of a similar practice in other cases 
was receivi Me f«1 show criminal intent. 
Reuixa v McBkrny, 29 N. 8. R. 327.

3. Fisheries Act — Possrhsion ok 
Sturgeon )—Where a fishery officer fount! 
young sturgeon under four feet long on 
the premises of the accused, it was held 
that there was no offence under articles 
8 anti II of the regulations passed under 
the provisions of "The Fisheries Act", 
R. S. 1886, c. 98. prohibiting the fishing 
for, catching, killing, buying or selling, 
or having in possession of sturgeon under 
four feet in length, where the Crown had 
failed to show or suggest connivance or 
wilful blindness on the part of the ac
cused. The Queen v. Vachox. 3 (’.
C. 588.

4. Fruit Marks Act — Fraud ix Pack- 
IXg Apple*.}—Defendant was convicted 
for selling apples packed in packages in 
which the face surface gave a false repre
sentation of the contents of the packages. 
The mere exposing for sale under such 
conditions held an offence under sec. 7. 
of I Edw. VII.. c. 27. irrespective of 
whether the possessor knew of the fraud
ulent packing, or was negligently ignor
ant of it. Rex v. James, 6 C. (*. C. 189, 
4 O. L. It. 537.

5. Intention Inferred from the Act.|
Where a prisoner is indicted for feloniously 
wounding with intent to do grievous 
bodily harm, the intention may lie in
ferred from the act. Queen v. LkDaxte, 
IN 8 I» Ml

6. Mens Rea.|—If a man know ingly does 
acts which are unlawful, the presumption 
of law is that the mens rea exists; ignor
ance of law will not excuse him. Rkoixa 
v. Mailloux, 3 Pug.. N. B. R.493.

7. Obscene Matter — Knowingly Dm- 
Titmt'TiNG — Code Seu. 179.|—The word 
"knowingly” in section 179 of the Code 
makes it incumbent on the prosecution to 
give some evalence of knowletlge of the 
contents of the obscene matter as being 
possessed by the defemlunt. It. v. Bea
ver. 9 C. C. C. 415,9 0. L. It. 418.

8. Sale of Liquor to Interdicted Person.)—
In order to sustain a conviction under the 
Liquor Limise Act (1896) New Bruns
wick. for the sale of liquor to a person 
interdicted it is not necessary to prove 
knowletlge by the liquor dealer of the 
identity of the person supplied with the 
liquor. Regina v. Diah. I C. C. C. 534.

9 Scope of Examples under Form F. F.]
—Whilst the forms given in F. F. of the 
Code either directly or indirectly allege 
the intent, where the intent it necessary 
to constitute flu- offence, their effect was 
not intended to lie confined to the offences 
staleiI in them. The Queen v. Skelton, 
I C. C. C 167.

10. Setting Fire — Allegation.)—An 
indictment, charging a prisoner with 
having feloniously and maliciously set 
fire to a Iwrti containing hay. etc., ac
cording to the form contained in the 
schedule to the Act. 32 A 33 Viet. c. 29 
(Malicious Injuries to Property), is good,
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and it is not necessary to allege tin* intent 
to injure or defraud the prosecutor. 
IIeoinx v. Son IK. I I».* It . Y It U. till.

11. Stealing—Dkmandino Possession 
op (I(nii)h ny Menaces — Imp.vt to 
Steal.)—Although the demanding and 
obtaining possession of goods from a 
debtor by a creditor through menaces 
and threats that the debtor would be 
arrested, is reprehensible where resorted 
to for the purpose of obtaining and holding 
the goods as security for a debt act 11 illy 
owing by the debtor to the creditor, yet 
there is no “intent to steal” within the 
meaning of sec. HIl of the Criminal Code, 
and a conviction entered in such ease, 
even where the threat of arrest was made 
without any honest belief that the debtor 
was liable to arrest will be set aside. 
Neither does the securing possession of 
goods in such case amount to stealing or 
theft within the meaning of sec. 80ft of 
the Criminal Code, since being taken as 
security for a debt, it is done with a colour 
of right. II. v. Lyon, 2 C. C. C. 242.

12. Unnecessary in Omission of Sta
tutory Duty.I—Where it is a simple omis
sion to perform a statutory duty, a mens 
re; 1. in the ordinary sense of that term, 
or the absence of good faith, is not neces- 
siry to justify a verdict of guilty. An 
intentional omission to do whit the 
statute requires to be done is siillicicnt. 
Kkx y Lew IK 7 c. c. (\ -Mil. ti Olit. Ij.lt. 
1.12. 2.1 Occ. V 2ft7.

MIDWIFERY.

1. Conviction for Practising Quashed. |—
A conviction reciting an offence against 
the Medical Act and containing a particu
lar offence of practising midwifery upon 
a Mrs. I(. and other women, within the 
prescribed period will be quashed, where 
the evidence does not amount to a prac
tising within the meaning of the Medical 
Act in respect to the Mrs. |{. and the 
addition of the words “and other women" 
does ii«ii meet the difficulty li 1 «.in \ \. 
Whelan, 4 <\ ('. (\ 277.

2. Motion to Quash Conviction — Prac
tice — Doty op Justice to Return 
Depositions — Certiorari — Medical 
PROFESSION'S OimiNANCE — PRACTISING
Midwifery.)—Section 888 of the Criminal

Code provides for the return of convictions 
by justices into the court to which the 
appeal is given. Semble, apart from this 
provision it is the duty of justices to make 
return also of the depositions upon which 
the conviction is founded :—Held, that 
papers purporting to be the deisisitions 
relating to the convict ion having been 
returned therewith, they should lie as
sumed to be such depositions; that they 
were properly before the court, and a 
writ of certiorari was unnecessary. S-e- 
tion IK I of the Medical Profession Ordi
nance (C. O. |S«I8. cap. 52) provides : 
“No unregistered person shall nractise 
medicine or surgery for hire or nope of 
reward; and if any person not registered 
pursuant to this Ordinance, for hire, gain, 
or hope of reward, practises or professes 
to practise medicine or surgery, lie shall 
be guilty of an offence, and upon sum
mary conviction thereof be liable to a 
p unity not exceeding $100. Held. that, 
midwifery is not included in the terms 
“ medicine and surgery." and there
fore no |ienalty can be imposed for the 
omet ise of it by an unlicensed person. 
The Kino v. Rondeau. •'» Terr. I, It. 178.

8. Practising of.|—Midwifery is not 
‘medicine’ < r ‘surgery’ within the meaning 
of The Medical Profession Ordinance, 
sec. 110 of the North-West Territories. 
IL v. Rondeau, 0 ('. (’. R2.1. ft Terr.
L. II 178.

MINOR.

1. Physical Incapacity to Com nit Crime 
under Age of Fourteen Years -Dihtini
TtON BETWEEN MENTAL XND PHYSICAL
Incapacity — Canada Chixiinal Code 
Sec. 10-174 Discussed.)—IIeuina v. 
IIaktlkn. 2 C. C. C. 12. 80 X. S. II. 817.

See also Infants.

MISCHIEF.

Crim. Code Secs. 481 and 507 — 'Color 
of Rhiht'.I—In order to constitute the 
offence of doing wilful damage to a fence 
(Crim. Code sec. ft07t, legal justification 
and color of right must both be absent. 
(Crim. Code sec. 48| (2). ‘Color of right’ 
means an honest belief in a state of facts
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which if it existed would he it legal justi- 
fieation or excuse. II kx v. Johnson. 8 
('. ('. C. 123, 7 0. L II. A2A.

See also Mai.iviovh Injury to I’uo-

MISDIRECTION.

1. Conspiracy to Defraud — Ciiali.kxu- 
in'o Jr nous — Commknt ok Juihjk — 
Juikik’h Opinion ok Kvidknck.}—1. A 
statement of the trial Judge to the effect 
that if counsel should continue to challenge 
every man who reads the newspapers 
"we will have the most ignorant jurors 
selected for the trial of this cause.” is a 
misdirection sufficient to constitute a 
ground for appeal. 2. Where the trial 
Judge stated to the jury that ‘‘about 
forty or fifty witnesses have been ex
amined for the purpose of establishing 
the good eharacter of the prisoner. It 
is very strange that it takes forty or fifty 
witnesses to establish his good character, 
it was held not a misdirection. 3. The 
trial .bulge may give his own appreciation 
of the evidence to the jury which may or 
may not lie accepted by them. It. v. 
I.Kwin, 6C. fill?, AO. I*. It. fitN.

2. Manslaughter — Jvhtikication — 
Omission in Jvihik’h (’iiaiiuk — Conn 
Sk<‘. 744.}—On the trial of the accused on 
an indictment for murder, the Judge 
directed the jury that to justify or excuse 
the homicide, the prisoner must have 
had reasonable grounds for apprehending 
imminent peril to his life, or the lives of 
his family; and omitted to direct the jury 
on the other ground of the defence, that 
it was also equally a justification, when tin- 
act was committed under the fear of 
grievous bodily harm lieing inflicted, 
causing a reasonable apprehension in the 
mind of the accused that his life was in 
immediate danger, where, as in this case, 
the original assault was wholly unpro
voked. The rule in civil eases that where 
an objection was not taken to the charge 
at the trial, it is not afterwards open to 
counsel to raise it on appeal, is not appli
cable to criminal cases,where a substantial 
wrong has been occasioned :—Held, that 
omission in the charge constituted a 
substantial wrong or miscarriage entitling 
accused to a new trial. II. v. thkkiavlt. 
2 V. <\ (\ 444. 32 N H. II. AOI.

8oa

3. Reserved Case at Instance of Crown —
Xkw Trial.!—Even where the court of 
appeal considers the direction of the trial 
Judge erroneous, it will not on a reserved 
case order a new trial, after an acquittal 
has been given; the eases arc very rare 
in which the court would think it right 
to place the accused in jeopardy a second 
time for the same offence. II. v. Kahn, 
Il C. (\ C. 474*. AO. !.. II. 704.

Sts- also EvillKNl'K — JviXiK.'s ('llAMUR 
— Nkw Trial

MORTGAGE.

I. Action on the Covenant — Kohk- 
CLOHVHK I’NIIKR ToKKKNM SVrtTKM — IIK- 
Ol'KNINll FoitRL'UlHVltK — CONSOLIDA
TION — BlMI.niNO SoviKTY — 1,1 KN ON
Siiarkh — Audi no 1’aktik*.)—On 27th 
December. IW3, the defendant lx gave 
a mortgage to a Loan Co., to secure re
payment of and interest. On the
10th March. ISO I, lx. entered into an 
agreement to sell the mortgaged property 
to the defendant I,., and the defendant 
I,, paid the purchase price and became 
entitled to a conveyance from lx. On 
the Ith June. INUfi. the defendant lx. 
gave a mortgage to the same company 
on certain other property to secure re
payment of $2.1100 anil interest At the 
time for executing these two mortgages 
the defendant lx. subscribed for certain 
shares in the l.oan Company, which lie 
thereupon assigned to tin- company as 
security for repayment of the loans, and 
the mortgages on the respective pieces 
of land were given as collateral. Each 
mortgage contained a proviso that the 
company should have a lien upon all 
stock I lieu or thereafter held in the 
company by the defendant. as security 
for repayment of the sum secured by the 
mortgage. The defendant lx. allowed 
the payments on both mortgages to fall 
into arrear. The l,oan Company took 
proceedings against lx. upon the second 
mortgage i--i 92,600, and oil the 24th day 
of August, 1NWI. obtained an order vesting 
the title in the property covered by it in 
themselves and debarring lx from all 
right to redeem. Subsequently by an 
assignment executed by the mortgagees 
under the authority of the Act incorpor
ating the plaintiff company, the latter 
company became the owners of the assets
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of the mortgagees, including the two 
mortgages given l>y K., ami the land 
included in the .second mortgage. On 
the 10th day of January, 1901, the plaintiff 
company brought action against K upon 
his covenant to pay contained in the 
mortgage for $2,000, and in their state
ment of claim offered to “re-open the fore
closure,” and claimed the right to con
solidate the two mortgages but did not 
add L. as a party. L. applied by counsel 
at the opening of the trial to be added 
as a party defendant, upon an affidavit 
setting forth the facts of his agreement 
with K. to purchase the property covered 
by the mortgage, of his having paid the 
price in full and K.’s inability to give 
title owing to the refusal of the mort
gagees to discharge the $4<H) mortgage 
until the $2,600 mortgage was paid :— 
Held, that L. was entitled to be added 
as a party defendant under s. ,1<> of the 
.1 <' 1898). livid, also, that L. had
bought prior i<> the mortgage for $2,600 
he was entitled to all the equities of the 
mortgagor existing at the date of his 
purchase, and that his rights were j^ct 
only iu the equities <»i the mortgagees 
existing at that date, and that since the 
mortgagees had no right of consolidation 
at that date, the second mortgage not 
having been yet executed, they had no 
right to consolidate the mortgages as 
against the defendant L. The word 
“foreclosure” as applied to proceedings 
to enforce a mortgage under the Land 
Titles Act in the Territories, is apt to 
mislead if it is sought to treat those pro
ceedings as identical with “foreclosure” 
proceedings, where the mortgage conveys 
an estate in the land to the mortgage 
with a defeasance clause in case payments 
are made as provided. In the Territories 
the mortgagee has merely a lien until 
payment, and in case of default he can 
iroeeed to get an order either to sell the 
and or to have the title thereto vested 

in himself, and care must therefore be 
taken when endeavouring to apply to 
mortgages in the Territories the rules 
and principles laid down in other juris
dictions. Held, therefore, that the plain
tiffs having obtained an order vesting in 
themselves the absolute title to the pro
perty covered by the mortgage for $2,600, 
they were in the same position as a mort
gagee who has taken from the mortgagor 
a transfer <>t the mortgaged property 
where nothing appears showing any in
tention to reserve the right to sue; that.

as there was no evidence to show that the 
plaintiffs intended when they obtained 
the vesting order to reserve the right to 
sue upon the covenant, the proper pre
sumption was that the plaintiffs intended 
to take the land in full satisfaction and 
to abandon that right. Held, further, 
that the fact that the plaintiffs had elected 
to take a vesting order rather than an 
order for sale, ami the fact that they had 
wailed sixteen months before beginning 
action were circumstances tending to 
show affirmatively an intention to abandon 
their right to sue. Held, therefore, that 
the action be dismissed with costs as 
against both defendants. The question 
of the right of mortgagees to re-open a 
foreclosure considered. The Kino v. 
The Colonial Investment and Loan 
Company, f> Terr. L. It. 371.

MUNICIPAL CORPORATIONS.

1. Breach of By-law — Jvrisdktion
of Justice of the Peace where De
fence Charge Against Police Magis
trate J—A justice of the peace may hear 
a charge against a police magistrate for 
breach <>1 city by-law, though statute 
states that no justice of the peace shall 
act as such for a city except in the case 
of illness, absence or at the request of 
the police magistrate. The fact that the 
offence is created by by-law does not pre
clude any person laying an information. 
Regina v. Chipman, 1 (J. C. 81, 5 B. C.
It. .149.

2. By-Law — Name of Informant.}— 
Where proceedings are taken by the chief 
of police of a town and in his name for an 
offence against a by-law of the town should 
appear throughout the proceedings as 
the informant. He Both well and Burn- 
hide. .11 O. It. WI.V

1. By-Law — Regulation of Divert 
Stables — Certiorari.}—The city of 
Stratford passed a by-law providing that 
no person hiring a vehicle from any one 
licensed under the by-law. shall refuse 
to pay for any damage done either t<> 
horse or vehicle while in the possession 
of such person. Defendant was con
victed and lined under the jienalty clause 
in the by-law :—Held, that the by-law was 
ultra vires of the municipal council. 
Held. |>er Meredith, that where an appeal

20
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bus proved abortive owing to the default 
of the magistrate in returning the deposit 
u writ of certiorari will In* granted not
wit hstainling the abortive appeul. R v. 
Alford, It) C. C. C. til.

4. By-Laws — Sanitation — Owner 
and Tenant — Liability of.)—Where a 
city charter authorized the making of 
by-laws for health and sanitation; with 
power to regulate ami prevent the de
positing of garbage, etc., ami to re |uirc 
the owner or ocru|*tnt to remove the same; 
ami in default provided for fine or im
prisonment; a by-law is valid in pursuance 
of such power, nuiking the owners ami 
tenants both liable. Notice to the owner 
is not necessary. Beauchamp v. City 
or Montrual, h) C. (\ C. 50.

5. By-Law —- Scope and Vnhfawon- 
ableness or — Provincial Law.}— 
A municipal by-law as to Sumiay Obaer- 
vance which includes all peraona, and 
exceeds the provincial law in scope, is 
void as lieing too wide in its scope and 
unreasonable. Rkoina v. PetehmKY, 1
< < ( 91, K i i: 549

0. By-Law — Sunday Observant! — 
Invai.io niR cnreasonaMi.KNEss.|—By
law No. 2X1 <if the city of Montreal held 
bad as lieing unreasonable in permitting 
the sale of tobacco in the form of cigars 
but in no other form, and arbitrary and 
unjust as favoring certain individuals 
only. Cm "i Montreal Fortier, 
0. C. C. c. 347.

7. By-Law — Wholesale Dealer 
Defined.}—A dealer who imports ma
terial out of which he manufactures 
rlothing. ami sells such articles in «piau- 
tities. is a wholesale dealer, and is liable 
to the penalties of a by-law in default of 
taking out a wholesale license. Regina 
v. Pearson. 1 C. (\ C. 337. 3 B. C. It. 325.

X. Clerical Error — Amendment.}—On 
a complaint for the recovery of a |»cmilty 
or for imprisonment in default of payment 
thereof the complaint alleging an infrac
tion of a municipal by-law imposing a 
tax or license for owning, keeping or har
boring a dog. a clerical error in the com
plaint ami summons ran In* amended 
after proof has been made by the proso- 
cution. Bell v. Parent, 7 V. (’. C. 495. 
Q R. 23 S. C. 235.

9. Costs on Appeal Against Conviction —
Police Officer.]—( 'osta cannot lie award
ed in favor of a municipal corporation on 
the dismissal of an ap|H*al against a con
viction for an offence under a municipal 
by-law. where a |H>liee constable, who 
was the informant, prosecuted in his own 
name. Bothwell v. Burnside, 4C. C. C. 
450, 31 O. R. 905.

10. Early Closing By-Law — Oppres
sive — Statute. |—A by-law expressly 
authorized by statute and which follows 
closely the language of the statute cannot 
lie declared unreasonable and oppressive 
unless the statute itself is dedans! ultra 
vires. Rex v. Schuster, X C. ('. 354. 
14 Man. R. 972.

11. Illegal Conviction — Resolution 
Awarding Funds to Knforce — Ultra 
Vires.I—A municipal cor|M>mtion cannot 
pass a valid resolution to pay the costs 
of putting an invalid conviction and 
warrant in force, as it is ultra vires of a 
corporation to awanl funds for illegal 
purismes. Gaul v. Township «if ICllice, 
9 C. C. C. 15, 3 O. L. K. 43X.

12. Invalid for Unreasonableness —
Vaccination.}—A by-law making a pro
prietor, tenant. occupant, head or manager 
liable to line or imprisonment should an 
employee under their control visit any 
manufacture, industrial establishment, 
factory, etc., unless such employee can 
produce a vaccination certificate, is un
reasonable ami oppressive, ami. therefore, 
invalid. <’ity of Montreal v. Gakon, 
7 (\ C. C. 358, It. 23, S. C. 393.

13. Market Fees — lliuiir TO Possess
ion.)—The defendant, a market clerk in 
the employment of the city of Montreal, 
ha«l colleetc<l divers sums from persons 
exchanging market stalls, by representing 
that these sums were «lue ami payable 
to the city on the exchange of their stalls 
for others. No such sums were payable 
to the city, ami none were paid over to 
the <‘ity by the «lefendant. On conviction 
of the defendant for theft from the city 
of Montreal :—Held. Boast ami H ill

dissenting, that the conviction could 
not Is- sustained. To constitute the 
offi'iice of shviling. whether under s. 305, 
nr 319 (a), nr 319 fr). of the Criminal Cole, 
there must Is- a right existing at the time 
of the taking, either by tin- ownership
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or tin* the possession of the property taken, 
whirl) right the eity of Montreal did not 
possess in the present ease. Reoixa v. , 
Tehmiek, 21 Ore. X. 4M. (J. It. 10 IJ. H. 45.

14. Prohibition of Certain Acts — 1n-
DHTMKNT — CltlM. ('ODE 138.}---The
Mnnieipnl Act (R. S. O. 1867, e. 223), ns 
amended l»y 1 Kdw. VII., c. 26 limiting 
every elector to one vote, hut provides 
no penalty :—Held, that ('rim. Code sec. 
138 applies and renders the act of voting 
more than once an indictable offence. 
Hex v. Meeiian, (No. ‘2), 5 C. (\ <\ 3V2.
3 O. L It. 5(17.

15. Saloons — Sunday Obhkkvaxck 
By-Law.}—Under the Municipal clauses 
Act of British Columbia R. S. B. C. sec. 
50 c. 144, there is no power in a munici
pality to paas a by-law closing any kind 
of licensed premises except saloons. Where 
a statute provides penalties for infraction 
under it, and the necessary machinery 
to enforce them, a by-law enacted to 
enforce such is not necessary, and it is 
incompetent for a municipality to pi.ss 
such. Haye* v. Thompson, 0 C. C. f. 
2*27, 0 B. C. It. 240.

16. Secondhand Shops and Junk Stores.]
- 11. S. O. I8K7 C 184. S. 436 (It S. n. 
1807 c. '223. s. 481), which provides that 
"the board of commissioners of (Milice 
shall in citi<*s license and regulate second- 
liand «* anil junk stores,” does not 
authorize a by-law to the effect that " no 
kcc|>cr of a secondhand store ami junk 
store shall receive, purchase or exchange 
any goods, articles or things, from any 
person who uppeurs to lx- under the age 
of eighteen years.” Such a by-law is bail 
ns partial and une<|ual in its operation as 
lietwcen different classes, and involving 
oppressive or gratuitous interferences with 
tne rights of those subject to it without 
reasonable just ification. Hkoixa v. Levy,
30 O R

17. Transient Traders— R. S. <>., 1867.
c 223 583.1—A person \\li<> engages
a room at an hotel, and there procures 
orders for clothing to Iw up from
samples of doth then* displayed, and 
which clothing is to be made in another 
place, is not a transient trailer within 
R.S.C>. 1867. c. 223, s. tNNl, and no license 
is necessary. Hex v. St. I'ieuiie. 5(’. (’. 
C. 365, 4 O. !.. It. 76. I <>. W. It. 366.

See also Cbrtiomari — Conviction.

MURDER AND MANSLAUGHTER.

1. Aiding and Abetting. |—The prisoner 
was indicted for aiding and abetting one 
M. in a murder, of which M. was convicted 
It appeared that about six in the evening 
the deceased was with It. and his wife 
on the river bank at Amherst burg, stand
ing near a pile of wood. She saw M. 
standing behind the pile, who on deceased 
going up to him, struck deceased with a 
stick, inflicting a wound ol which lie died; 
decease!I ran. when two other men sprang 
out ami followed him, but in a few second» 
two of them returned ami assaulted her 
anti her husliand. She could not identify 
the prisoner. Two other witnesses saw 
the nlow struck ami identified M.; and 
one witness, B., swore that about six on 
that evening deceased left his office with 
R. and his wife, and that about twenty 
minutes after lie saw the prisoner, with 
M. anil another, go into the vacant lot 
where the wood pile was. M. having a 
stick in his hand, and heard M. say to the 
others, “Ut us go for him". It was also 
proved by others that the three were 
together before the affray, and in a saloon 
together alMiut nine o'clock afterwards 
Held, that then» was not sufficient evi
dence to warrant tin- prisoner's conviction, 
for there was no direct proof that he was 
present when the blow was strut
no evidence whatever that he and the 
others were together with any common 
unlawful purpose; and tin» words spoken 
were in themselves unimportant. Re- 
oina v. Curtlry, 27 U. ('. H. 613.

2. Appeal — Indictment — Misjoinder 
ofC’ovnth— Kvidenue.]—An indictment 
contained two counts, one charging the 
prisoner with murdering M. J. T. on the 
10th November 1881; the other with 
manslaughter of the said M. J. T. on the 
same «lay. The grand jury found “a 
true bill". A motion to ipmsh the in
dictment for misjoinder was refused, the 
counsel for the prosecution electing to 
proceed on the first count only :—Held, 
affirming the judgment of the court "u«|tlo” 
that the indictment was sufficient. The 
prisoner was convicted of manslaughter 
m killing his wife, who died on the 16th 
November. 1881. The immediate cause 
of her death was acute inflammation of 
the liver, which the medical testimony 
proved might Ik* occasioned by a blow 
or a fall, against a hard substance. About 
three weeks liefore her death, (17th

9
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Octolier preceding), the prisoner had 
knocked nis wife down with a bottle : 
she fell against a door, and remained on 
the floor insensible for some time; she 
was confined to her lied soon afterwards 
and never recovered. Evidence was 
given of fre inent acts of violence com
mitted hy the prisoner upon his wife 
within a year <>i ner death, knocking her 
down and kicking her on the side. On 
the reserved questions viz., whether the 
evidence af assaults ami violence com
mitted hy the prisoner upon the deceived, 
prior i" the 10th November or the 17th 
Octolier. IH8I, was properly received, 
and whether there was any evidence to 
leave to the jury to sustain the charge 
in the first count of the indictment ? Held, 
affirming the judgment of the Supreme 
Court of New Brunswick, that the evi
dence to submit to the jury that the dis
ease. which caused her death, was pro
duced by the injuries inflicted by the 
prisoner. Thi \ 1 x Fm Qt'EKN, 7 S, C. 
R. 397.

3. Assault.)—On an indictment for 
murder in the statutory form, not charging 
an assault, the prisoner, under 3*2 A 33 
Viet. e. 29, s. 51 (I).). cannot be convicted 
of an assault; ami his acquittal of the 
felony is therefore no bar to a subséquent 
indictment for the assault. Bruina v. 
Smith, 34 U C R 5ft1

In this case there could have been no 
conviction for the assault liecause the 
evidence upon the trial for murder shewed 
that it did not conduce to the death. In.

1. Attempt to Murder — Assault.)— 
At the quarter sessions the prisoner was 
fourni guilty on an indictment charging 
that she, on, Ac., inland upon one H.. 
in the peace of Hod and of our Lady the 
IJucen then lieing. unlawfully did make 
:ui assault, and him, the said B., did 
beat and illtreat, with intent him. the 
said B., feloniously, wilfully, and of her 
malice aforethought, to kili ami murder, 
ami other wrongs to the said B. then «lid, 
to the great damage of the said B.. against 
the form of the statute in such case made 
and provided, and against the peace. Ac.. 
A count was added for common assault. 
The evidence shewed an attempt to mur
der, but it was moved In arrest of judg
ment that the court had not jurisdiction, 
for that it was a capital offence under 

—Held, that the in 
dictment did not charge a capital offence

8io

under that section, nor an offence against 
any statute. I nit that the conviction might 
be sustained as for an assault at common 
law. Bruina v McKvov,20 U.C. It. 344.

ft. Credibility — Dihbction to JmiY.j— 
On a trial for murder, the Crown having 
made out a prima facie case by circum
stantial evidence, the prisoner’s daughter, 
a girl of fourteen, was called on his lie- 
half ami swore that she herself killed the 
deceased without the prisoner's knowledge 
and under the circumstances detailed, 
which would probably reduce her guilt 
to manslaughter :—Held, that the lei rued 
Judge was not hound to tell the jury that 
they must believe this witness in the 
absence of testimony to shew her un
worthy of credit, but tliat he was right 
in Iciving the credibility of her story to 
them, and if from her manner he derived 
the impression that she was under some 
undue influence it was not improper to 
call their attention to it in his cluirge. 
Bruina v. Junks, jh U. ('. It. -I III.

Bemurks as to the alleged misdirection, 
in not directing that the jury must lie 
satisfied not only that the circumstances 
were consistent with the prisoner’s guilt, 
but that some one circumstance was in
consistent with his innocence. In.

ti. Death Caused by Drowning.)—An 
indictment charged the prisoner, being 
the mother of an infant of tender age. 
and unable to take care of itself, with 
feloniously placing it upon the shore of 
a river in an exposed situation, where 
it \\;i- liable to fall into the water, and 
abandoning it there with the intent 
that it should perish; by means of which 
exposure the child fell into the river and 
was suffocated and drowned, of which 
suffocation, etc., the child died :—Held, 
that to support the indictment it was 
necessary to prove that the death was 
caused by drowning or suffocation. Br
uina \'. Fknnbty, 3 All., N. B. It. 132.

The objections on a motion to arrest 
judgment are confined to the questions 
in toe case stated by the Judge under the 
Act. Ibid.

7. Discrepancies between Evidence at 
Inquest and Trial.)—The prisoner, having 
liecn indicted with two others acquitted, 
was oonx icted of the murder of one 11 

, whose body was found in a field adjoining 
the railway, on Monday the 10th April, 
apparently about three days after death.
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which had clearly been caused by vio
lence. One M., the chief witness for the 
Crown, swore that on the Friday night 
previously, he heard cries in this field, 
a quarter of a mile from his house and that 
he saw three persons walk quickly past 
his house from that direction, whom In; 
recognized as the prisoner and two of his 
sons. He also stated that on tin* following 
morning he saw the prisoner walking along 
the railway and stooping near where the 
body was afterwards found, his manner 
being strange and excited. M the cor
oner’s inquest, held six months before, 
this witness had declared himself unable 
to identify the persons seen by him, ami 
had not mentioned seeing the prisoner 
on Saturday. On the motion for a new' 
trial, on the ground, among others, of 
surprise at these discrepances the court 
refused to interfere. Keoina v. Hamil
ton, 16 C. P. 340.

8. Dying Declaration.)—On an indict
ment for manslaughter, it npj>eured that 
deceased died about midnight, December 
16th, from the effect of severe bruises 
alleged to have l>een caused by the pris
oner her husband, striking her with a 
lighted coal oil lamp. Immediately after 
receiving the injuries, which was between 
eight ami nine in the evening of the 15th 
December, she said to the prisoner and 
to a female relative that she was dying. 
Four physicians, who saw her almost at 
once, declared that there was no hope 
of recovery, (hie of them who had re
mained with her till three a.m.. on the 
17th, returned in the forenoon of that day. 
He then told her that she would die, and 
asked her if she was afraid to die; she 
said “No,” and asked him if she was dying 
then; he replied "Yes you are,” and she 
replied “God help me.” He said from 
the manner of her answering he believed 
that she thought she was dying. She 
then made the statement which was put 
in evidence. The doctor asked her how 
she had caught lire; she said, “Arthur” 
(the prisoner) “knocked me down with 
the lamp.” He then asked her if the 
prisoner had threatened her before he 
did it, and she said “Yes”. She died 
about twelve hours after this, from the 
effect of her injuries. The parish clergy
man, who was with her from six to nine 
o'clock on the morning of the 17th said 
he addressed her as :• woman who he 
thought was dying, and that she under
stood it in that way : that he recommend

ed her to trust in Christ as her only hope, 
and she said, “Yes, 1 look to him” :— 
Held, that the statement was admissable 
as a dying declaration; and that it made 
110 difference that the second answer was 
given to a leading question. Keuixa v. 
Smith, ‘23 C. P. 312.

9. Feloniously Striking — Cavhe of 
Death.}—An indictment charged the 
prisoner with feloniously striking the 
deceased on the head with a handspike, 
giving him thereby a mortal wound and 
fracture of which he died. It was proved 
that the death was caused by tin» blow 
on the head with the handspike, but that 
there was no external Wound of fracture, 
the immediate cause of death being con
cussion of the brain, produced by the blow. 
Held :—that thi evidence supported tin- 
indictment. Ill '.i\ \ v. 8m :> Ml. N. 
B. K. 129.

HI. Joinder of Count for Manslaughter
— Evidence of Prior Assaults.}—-An 
indictment contained two counts, one 
charging the prisoner with murdering 
M. J. T. on the 10th November. 1881; 
the other with manslaughter of the said 
M. .1. T. on the same day. The grand 
jury found a “true bill". A motion to 
quash the indictment for misjoinder 
was refused, the counsel lor the prose
cution electing to proceed on the first 
count only :—Held, that the indictment 
was sufficient. l in al \. inb Qt een, 
7 S. ('. It. 397.

The prisoner was convicted of man
slaughter in killing his wife who died on 
t he 10th November. 1881. The immediate 
cause of her death w'us acute inflammation 
<>t the liver, which the medical testimony 
proved might be occasioned by a blow 
or a fall against a hard substance. About 
three weeks before her death, (17th Oc
tober preceding), the prisoner had knocked 
his wife down with a bottle; she fell against 
a door, and remained on the floor insen
sible for some time; she wras confined to 
her bed soon afterwards and never re
covered. Evidence was given of frequent 
acts of violence commit ted by the pri
soner upon his wife within a year of her 
death, by knocking her down and kicking 
her in the side. On the reserved ques
tions, viz., whether the evidence of as
saults and violence committed by the 
prisoner upon the deceased, prior to the 
10th of November or the 17th October, 
1881, was properly received, and whether
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there was any evidence to leave to the 
jury to sustain the charge in the first 
count of the indictment :—Held, that the 
evidence was nro|>erly received, and that 
there was evidence to submit to the jury 
that the disease which caused her death 
was produced by the injuries inflicted by 
the prisoner. In.

11. Malice.)—I*., (the prisoner), and 
l>., (deceased), being brothers, were in 
the house of the latter, both a little in-

i I » struck In- x\ He and on P. 
interfering a scuffle began. While it was 
going on I). asked for the axe, and, when 
they let go, I’, went out for it. I). raised 
it as if to strike l1., and they again closed, 
when the wife hid the axe. While the 
scutile was going on l>. struck V. twice. 
Un getting un, l*. kicked him on the side 
and arm, ami then ran across the garden, 
got over a brush fence into the road, and 
dared I), three times to collie on, saying 
the last time that he would not go back 
the same way as he came. I». seized a 
stick from near the stove, which Imd been 
used to poke the fire with, and ran to
wards P. In trying to cross the fence he 
fell on his knees, and I*, came forward 
and took the stick out of his hand. He 
got up, and as he went over the fence P. 
struck him on the head with it. The wife 
entreated him to spare her husband, 
but he struck him a second time, when lie- 
fell. and again while on the ground, from 
which he never rose. 1*., in answer to 
the wife, said I*, was not killed, and re
fused to take him in, saying. I.et him lie 
there till he comes to himself” :—Held, 
tlust the evidence was sufficient to go to 
the jury to establish a charge of murder; 
that if the death Imd been caused by the 
kicks received lief ore leaving the house, 
the circumstances would have repelled 
the conclusion of malice; but that whether 
what took place at the fence was under 
a continuation of the heat and imssion 
created by the previous <|uarrel, was, 
under the circumstances, a question for 
the jury. A conviction for murder was 
therefore upheld, and a new trial refused. 
Kegina v. McDowell, 25 U. C. II. 108.

12. Manslaughter — Aiding and A- 
hettino — Code Sec. 01.}—Aid rendered 
to the principal offenders after the com
mission of the crime will not justify a 
verdict against the |>arty so aiding, like as a 
principal offender under sec. 61. K. v. 
Graham, 2 C. C. ('. 388.

lit. Manslaughter — Hail— Affidavit 
hy Crown Prosecutor that Crime or 
Murder could he Proved.)—On an 
application for bail on a charge of man
slaughter. though the Crown prosecutor 
made affidavit that he could prove on 
the trial that the homicide was done with 
malice aforethought. bail was granted. 
Hex v. Spice*, 5 C. C. V. 22V.

14. Manslaughter — Collision — 
Grow Neglect — Abhexce of Malice.) 
—In order to convict of manslaughter by 
reason of negligence of the captain of a 
boat tdleged to have caused the collision, 
gross neglect must be shown, and such 
recklessness must appear, as will amount 
to a wilful attempt upon the lives of 
|»eople when the latter are put to danger 
in conseqeunce of acts of the accused. 
Absence of all unlawful or malicious intent 
or state of mind, excludes criminal re- 
>pon>ibility in cases of accident. He
lix a v. John Delisle, 5 l\ ('. ('. 210.

15. Manslaughter — Culpable Homi
cide — Pagan Indian Killing a Sup
posed I N il Spirit. I—Prisoner was a 
member of a band of |mgan Indians who 
believed in the existence of an evil spirit 
clothed in human flesh and form called 
a Wendigo. It was rc|mrt<-d to have lieen 
seen around the camp, and the prisoner 
was one of the guards placed on duty: 
he saw what he thought to be a tall 
human being running in the distance, 
and having challenged it three times, 
receiving no answer he fired. The object 
mixed to be the prisoner's father. Death 
laving ensued, prisoner was arraigned 
for manslaughter :—Held, on case re-
.11 ed that there was ei idence on which 

the jury could find prisoner guilty of man
slaughter. and that verdict having l>een 
brought it. it was not o|h»ii to the court 
of ap|K-al to reverse the finding. R. v. 
Ma< IIEKEQUONABE, 2 C. ('. (’. 138, 28 
O. H. 309.

10. Manslaughter — Definition — 
Failure of Judge to Instruct Jury — 
New Trial.)—It is the duty of the .bulge 
on a criminal trial with a jury to define 
to the jury the crime charged and its 
cognate offences, if any. Failure to do 
so is a good cause for granting a new 
trial even though no objection to the 
Judge's charge was taken by counsel at 
the trial. Hf.x v. Wong On, s ('. C. C. 
423, 10 B. C. K. 555.
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17. Manslaughter — Dihtinuuihmkd 
pkom Uppknck by Corporation Causing 
Death.}—An indictment against a cor
poration disclosing facts which would 
>e Hiilficicnt to sustain an indictment for 

manslaughter against an individual, is 
no ground for quashing the indictment, 
the killing not living the offence charged, 
hut merely the consequences of the offence, 
which by the indictment was criminal 
negligence in the discharge of duty. llE- 
tiiNA v. Union Colijery Co., 4 ('. C. C. 
UNi. 31 S. C. H. HI.

IN Manslaughter — Endangering lir
ai an Life— I ndiitment of Corporation 
—Under s. 213 of the Criminal Code a cor
poration may he indicted for omitting, 
without lawful excuse, to perform the 
duty of avoiding danger to human life 
from anything in its charge or under 
it- control. The fact that ' he consequence 
of the omission to perform.such duty 
might have justified an indictment for 
manslaughter in the case of an individual, 
is not a ground for quashing the indict
ment. As s. 213 provides no punishment 
for the offence, a cor|H»ration indicted 
under it is liable to the common Ian 
mnishnient of a fine. Judgment in 7 
q. ('. |(. 247, 20 (Ice. N. 2N9 affirmed. 
Rbqink v. Union ( olliery Co., _’i <>cc 
N. |A3. Union Colliery Co. v. The 
Queen. 31 S. C. It. 81.

19. Manslaughter — Indictment A- 
oainht Body Corporate — ('him. Code, 
h. 213 — Fine.)—Under s. 213 of the 
Criminal Code a corporation limy he in- 
dieted for omitting, without lawful ex
cuse. to perform the duty of avoiding 
danger to human life from anything in 
its charge or under its control. The fact 
that the consequence of the omission to 
perform such duty might have justified 
an indictment for manslaughter in the 
ease of an individual is not a ground for 
quashing the indictment. As s. 213 
provides no punishment for the offence 
the common law punishment of a fine may 
he imposed on a corporation indicted 
under it (B. C. Heps. 247) affirmed. 
Union Colliery Co. v. The Queen, 
31 S. C. H. HI.

20. Manslaughter — Indictment for
WILL NOT LIE AOAINHT CORPORATION.}---
An indictment will not lie against a cor
poration for manslaughter, and even if a

corporation could he indicted and con
victed for such an offence, the conviction 
would he futile, for there is no provision 
of law under which any punishment 
could he imposed. IIeuina v. Great 
West Laundry Co., 3 C. C. C. 514, Man. 
13 L. It. (Ml. 21) Occ. X. 217.

21. Manslaughter — Master and Ser
vant — Negligence.}—The deceased, 
a lad about 15, was engaged by the pris
oner as a farm-hand, on the tenus of 
receiving for his work his board, lodging, 
and clothing. He died on the 14th Feb
ruary, after having !>een in the prisoner's 
employment about nine months, heath 
was caused by the gangrenous condition 
of many parts of his body resulting from 
frost bites. He was in the habit of wet
ting his bed, and on this account was 
made to sleep in the stable, and had slept 
there for two or three months up to the 
10th February. From the 1st to the 10th 
February the weather was excessively 
cold. The lad's fingers had been badly 
frozen at least three weeks before his 
death, and it was found that the prisoner 
must lie taken to have known it for that 
length of time; nevertheless, lie paid no 
attention to it till the loth February. 
During the night of the 0th-10th Feb
ruary, the deceased's feet were frozen 
solid to the ankles; this was discovered 
by the prisoner, who then took him to 
the house. It was found that the lad 
became so frozen, by reason of the earlier 
frost-bites rendering him unable to attend 
to himself properly, and his being left 
without assistance in the stable in ex
cessively cold weather. The prisoner, 
on bringing the lad to the house, attended 
to him personally, asked a neighbour for 
a remedy for frost-bites, but did not dis
close to him the serious condition the lad 
was in. On and after the 10th of Feb
ruary. the lad was helpless, and died on 
the 14th February. The prisoner had 
means to procure medical attendance :— 
Held, that, in view of the age of the de
ceased. the circumstances of the country, 
the fact of there being no provision for 
maintaining poor people, it was the duty 
of the prisoner, as master, towards the 
deceased as his servant, to have taken 
care of him, and that by his omission to 
do so he was guilty of gross negligence, 
to which the lad's death was attributable, 
and that, therefore, ihc prisoner was 
guilty of manslaughter. Reoina v. Brown 
I Terr. L. R. 475.
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22. Manslaughter — Misdirection— 
Wmerk Evidence Extenuating IIoxii- 
< 11.i is Wn loi v w* ntoM nil Juki 
New trial granted where evidence, which 
was proper to In* considered for the pur
pose of determining whether the prisoner's 
offence should l»e reduced from murder 
to manslaughter xxa- withdrawn from the 
jury. Regina v. Brennan. I <’. ('. C. 
41. 27 0. H. «80.

2d. Manslaughter — Parent xnhChild 
— Medical Treatment.]—The omission 
of a parent xx ithoiit lawful excuse to pro
vide hi> child with medical treatment 
of the kind usual and pru|»er to Ik* pro
vided in cases of sickness such a- the 
child was proved to he suffering from, 
the death of the child being caused hy 
such omission, i> sufficient to warrant 
a verdict for manslaughter under sect ion 
210 of the Code ItEX v. Lewis. 7 C. C. C. 
261, « Ont. L. II. 132. 23 Occ. N. 257.

24. Manslaughter — Parent's t hns- 
eiox to Provide Xecesmaha Medical 
Tri \ i m i. — Legal Dvti —
Lawful Excise— Religious Helike — 
4t Necehsakies" — Admission ok Evi
dence — Judge's ( *n a roe. I—The xxonl 
“necessaries” in s. 200 of the Criminal 
Code, which enacts that "everyone xx ho 
has charge of any other person unable 
hy reason of detention, age. sickness, 
insanity, or any other cuise, to withdraw 
himself from such charge, is under a legal 
duty to supply that |ierson with the neees- 
aaries of life." includes pro|>er medical 
aid. assistance, care, and treitinent. 
And. therefore, where the jury found 
that the prisoner, a Christian Scientist, 
had without lawful excuse omitted to 
provide medical treatment for his infant 
child, under sixteen yean of age, when it 
was reasonable and proper that such treat
ment should lie provided, and that the 
child died from such neglect :—Held, 
that the defendant had been guilty of an 
indictable offence under s. 210 of the Code, 
which enacts that everyone who as parent, 
guardian, or head of a family, is under a 
legal duty to provide necessaries for any 
child under sixteen, is criminally respon
sible for omitting without lawful excuse 
to do so. etc. Remarks upon the Judge's 
charge as to “authorised” medical aid 
and upon the admission of evidence of 
cures lielieved to have lieen wrought by 
Christian Scientists, ex'en as shewing

goesl faith. Rex v. Lewis, 23 Occ N. 
257. ti O. L R 132. 2 O. W. It. 2.*o. 
5tMi.

25. Manslaughter — Punishment ok 
Soldier — Death Cxused by.]—The 
defendant. a cor)Nir.d of the I tit h remuent, 
xx a-» tried lor murder of James White, a 
private of the regiment. and convicted of 
manslaughter. It ap|ieired from the 
evidence given at the trial that White 
having lieen placed in confinement xxhile 
in a state of intoxication, the defendant 
xxitli two men xxcre ordered by Stevens, 
a sergeant of the regiment, to have the 
deceased tied -u that lie could not make 
a noise by kicking and shouting. The 
order was not executed in such a manner 
as to entirely put an end to the noise, 
and a second order was given to tie up 
the deceased so that he could not shout. 
In carrying out the latter order St owe 
caused the deceased to he placed on the 
thsir face downward, xxitli his hands culled 
behind his back; a rope xxas fastened to 
his feet, xx Inch Were drnvxn up liehind his 
back, and the ni|»e pa^-ed over his shoul
ders and across hi» mouth and back again 
to his feet :—Held, in reply to txxo 1 pub
lions reserved for the court by his Lord- 
ship the Chief Justice, who presided at 
the trial that whether the illegality con
sisted in the order of the sergeant or in 
the manner in which it was carried out 
Stowe might projierly In- convicted. 
Also, that the jury wen* justified in finding 
that the death of White xxas caused or 
accelerated by the xvav in which lie xxas 
lied by Stowe or by his directions. Queen 
v. Stowe, 2 X. S. 1). 121.

26. Manslaughter— Various Possible 
Causes ok Death — Hukkiuienuy ok 
Evidem e to am Criminal Operation.)— 
Though the postmortem examination xxas 
insufficient and death might have lieen 
occasioned by some undiscovered disease 
of organs as to which no examination 
was made, it was held that evidence tend
ing to show that death resulted from the 
medicines, and abortion committed by 
the prisoners was sufficient in point of 
law to submit the case to the jury. Re
gina V. t • ARROW AND ChEEUII. I ('. ('. C. 
246. 5 B. ('. R. «I.

27. Medical Evidence — Reply.)—The 
prisoner’s witness having stated that 
death was caused by two blows from a 
stick of certain dimensions:—Held, tlutt
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a medical witness, previously examined 
for the Crown, was properly allowed to 
be recalled to state that, in his opinion, 
the injuries found on the body could not 
have been so occasioned Regina v. 
Jones, 28 U. ('. It 4lti.

The theory of the defence in an indict
ment for murder, was that the death 
was caused by the communication of 
small pox virus by a medical man who 
attended the deceased, ami one of the 
witnesses for the defence explained how 
the contagion could be guarded against. 
The medical man hail not in his exam
ination-in-chief or cross-examiniation 
been asked anything on this subject :— 
Held, that he was properly allowed to be 
called in reply, to state what precautions 
had been taken by him to guard against 
the infection. Regina v Spakham and 
G reaves, 25 C. P. 143.

28. Motive — Insurance]—On a trial 
for murder, the alleged motive being the 
obtaining of insurance moneys on policies 
effected by the prisoner on the life of de
ceased, evidence of a previous attempt 
by the prisoner to insure another person 
for his own henetit cannot be given in 
evidence against him Regina v Hen- 
DER8HOTT, 20 O. R. 078.

29. Motive—Insurance.—On a charge
of wife murder, the Crown sought to 
to prove that the prisoner had i>een w ith 
evil design accumulating insurance on 
his wife’s life :—Held, that evidence of 
various ions for insurance, though
in some cases resulting in rejection of the 
risk, was adinissable. all being made prac
tically at the same time ami forming part 
of one transaction which could be properly 
given in evidence as a whole. Regina 
v. Hammond, 29 O. R. 211.

30. Murder — Absence of Direct
Evidence — Corpus Delicti — Pre
sumption of Death — Crown Counsel 
— Right of Reply — Comment of 
Failure of Prisoner to Testify — 
Crown Case Reserved— New Trial.}— 
Rex \ Charles Kin-, v \\ 1 1
w 1 1

31. Murder — Ambiguous Verdict — 
Venire de Novo.]—When, on an indict
ment for murder, the jury returned a 
verdict in the following words : “Guilty 
of murder with a recommendation to 
mercy, ns there is no evidence to show

malice m< ■' «ought and premeditation. 
—Held, That it was too ambiguous and 
uncertain to allow the court to pronounce 
any judgment on it. (juEE.x v. Healey, 
2 Thom. 331.

Remarks as to whether a venire de novo 
can be granted in a capital case. In.

32. Murder — Appeal Against Ver
dict for Misdirection in Charge.}— 
New trial granted where evidence, which 
was proper to be considered, for the pur
pose of considering whether the prisoner’s 
offence should be reduced from murder 
to manslaughter, was withheld from the 
jury. Rbgin \ \. Brenn \ v i < C. ( .41, 
27 O. It. «59.

33. Murder—Circumstantial Evidence 
— Reserved Case — Power of Court 
TO SET ASIDE VERDICT.] — 11. D.. J. C. I >. 
and L. were tried for murder. 11. D. 
and .1. C. I), were found guilty and L. 
acquitted. The following case was re
served as to J. C. D., under Rev. Stats., 
c. 171, ss. ‘.Ml and 100

Admitting the evidence to have been 
legally before the court and to be worthy 
of credit as the jury have considered it, 
is then* any legal evidence it this case 
under which the conviction of the said 
J. C. I). is sustainable in point of law.

J. C. D. was mate, H. D. cook (colored), 
and L. a seaman of the vessel on board 
which the murder was committed. The 
murder was committed at sea and the 
murdered man was captain of the vessel. 
There was no evidence that J. C. I). |>er- 
sonally committed the murder, and no 
direct or positive evidence that he coun
selled or advised it. The evidence against 
him was wholly circumstantial, and was in 
brief as follows :—At 4 o'clock in- the 
morning of the murder he was inquiring 
for H. D., and went forward where H. 1). 
was sleeping. The captain, while lying 
in his berth in his cabin, between 4 a.m. 
and 5a.m., was struck in the face by H. 1). 
with an iron belaying pin. The blows 
were repeated several times, and H. I). 
then “got on the captain and held him 
down." L., (who had previously been 
on deck, but had gone below, being sent 
for by H. I).), came on deck wringing 
his hands and saying “the cook has killed 
the captain". J. C. I). immediately after 
this came up from the forward cabin. 
8.. (a boy on board the vessel, and the 
principal witness for the prosecution), 
then askeil J. C. D. what was the matter

53
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to which ho replied that he did not know. 
J. ('. D. then went forward, lit his pipe, 
laid down on H. I Vs. clothes chest, smoked 
a few minutes and then, with tears running 
down his face, told S. to “go to the cabin 
and help Hurry" (H. 1).). S. refused to 
go. and J. < I ». tlifii gave the same on In
to L. and M. (of the crew), who also 
both refused to go. J. ('. I), then re
peated the same order to L., who then 
went. II. I » and L. then brought the 
captain up and threw him overboard. 
The captain was not dead when brought 
up, but there was no proof that .1. (’. 1». 
could see that he was still alive. The 
captain groaned loudly after being thrown 
over, and lifted his hands up. .1. ('. I>. 
was at this time crying, lie then told 
M. to throw the captain’s bedclothes and 
mattress overboard, directing him and L. 
to put iron in the latter to make it sink. 
11. D’s. hands and sleeves and bosom of 
his shirt were bloody, and ,1. ('. l>. advised 
him to wash the blood olT. 11. 1). then 
brought up the captain's small trunk 
containing the ship’s papers and handed 
some of them to .1, ('. 1). who then said, 
“we cannot do what we intended to do.” 
(S. on cross-examination said, “l do not 
think he said ‘as you intended', he might 
have sa ill so”). S. then asked him what 
he intended to do. when he said, “that 
he intended to go to the West Indies and 
sell the cargo of coal; then he intended 
to go to Mexico and sell the vessel, but 
they could not do what they intended.” 
J. ('. 1). then directed S. to bum the cap
tain’s letters. He then said that the best 
thing they could do was to steer to land 
and sink the vessel. The vessel's course 
was then directed to land by .1, (’. D’s. 
orders, and when near the land he directed 
a hole i" be bored in the vessel, near the 
water line, and her name to be painted out. 
The whole crew then left the vessel and 
Went ashore. .1. C. I), stated to persons 
x\hom they met, and also when examined 
before a magistrate near the place where 
they landed that they had left the vessel 
because she was leaky, and that they had 
lost the captain overboard. He denied 
any knowledge of the vessel having a 
hole in her side, or her name being painted 
out. He also told M. that they must not 
say that the captain had been killed. 
It appeared from the cross-examination 
of some of the witnesses for the Crown, 
that subsequently, and before his second 
arrest, J. C. I). had stated that the captain 
had been murdered by II. I> and that he

was the first who made this statement. 
This statement was in writing, but it was 
not given in evidence and was not allowed 
to be referred to at the argument. It 
appeared that J < I » and II 1), h '.l 
sailed together before, the former as mate 
and the latter as boatswain, of a colored 
crew. The captain's clothes were divided 
among the crew in the presence of .1, ('. I). 
but ,1. C. l>. took no part of them. S. 
said on cross-examination, that .1. ('. 1). 
seemed to be afraid of 11. 1 >.; that he (S.) 
was afraid of him too; that II. 1). followed 
them up all the time on shore, and when 
they were in bed, and said that if either 
•I. 1). or S. peached, he would swear
them down. S. said that .1. (’. 1). was 
kind and humane and seemed to be re
ligious; would not allow -wearing. He 
appeared to have opposed the burning 
of the ship's papers. 11 is cabin was 
opposite the captain's and within a few 
feet of it : Held, per Young, ('. .1., 
Johnston, K. J., Dim Id and Desbarres, J.I., 
Wilkins, .1., dissenting, that there was 
evidence proper to be left to the jury 
(it was left to them with confessedly 
proper instructions), and the jury having 
passed upon it, as they had the consti
tutional right to do, the court had not 
the power to set the verdict aside, and 
the conviction was therefore sustainable 
in point of law. I'er Johnstone, 1). .1 , 
that the verdict of the jury was a mistaken 
one. but that the court had not the power 
to set it aside. Per Wilkins. J.. that as 
the evidence did not exclude every other 
hypothesis but that of guilt, there was no 
legal evidence to sustain the conviction, 
and that the court had the power and the 
light to quash it. (jvEEX v. Dowsf.Y 
et al., 2 Old. X. S. It. 93.

34. Murder — Constructive Offence 
— I nlawpi 1. Pt Rposi — Common De
sign — Evidence — Judoe'm Charge — 
Finding of Jury — Verdict — Mis
trial.]—The prisoner and two other men 
were in lawful custody in a cab, when 
loaded pistols were thrown in by an un
known person, and all three endeavored 
to escape by using the pistols. In the 
struggle which ensued one of the con
stables in charge of the three men was 
shot and killed by one of the prisoners. 
The trial Judge told the jury that there 
was no evidence of common design up 
to the moment the pistols were thrown 
in, yet if at that moment, before the shot 
was fired that killed the constable, the
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three men resolved to escape from lawful 
custody, each was responsible for the acts 
of the other. The jury after some con
sideration asked the Judge to repeat 
his charge as to the resolution to escape, 
and he did so in different words. The 
jury did not agree as to whether the pris
oner actually fired the shot which killed 
the constable, but found the prisoner 
guilty on what their foreman called the 
second “count”, and their verdict was 
recorded with their consent as one of 
“guilty”, with a clause added as to their 
inability to agree as to whether the pris
oner fired the shot :—Held, having regard 
to the evidence and s. 61 (2) of the Crim
inal Code, that the offence being murder 
in the actual perpetrator, was murder 
in the prisoner, even if he were not the 
atcual perpetrator. 2. That there was 
nothing in the charge nor in the subse
quent instructions to the jury, both of 
which must be read together, of which 
the prisoner could properly complain. 
3. That the finding of the jury was a 
proper one. and there was no mistrial. 
The foreman in speaking of “counts” 
was referring to the two branches of the 
case; but the verdict was not recorded 
and acknowledged. Hex v. Hick, 22 
Occ. X. 225,40. L. It. 223. 1 O. W. It 399.

35. Murder — Conviction' for As
sault.]—On an indictment for murder, 
the jury found the prisoner guilty of an 
assault only, and that such assault did 
not conduce to the death of the deceased : 
—Held, on this finding, that the prisoner 
could not be convicted of an assault 
under 1 Rev. Stat. c. 149. s. 20. Regina 
v. (’began, 1 Han., N. B. It. 36.

36. Murder — Corpus Delicti — Evi
dence of Identity of Remains — Fail
ure of Accused to Testify — Comment 
by Crown Counsel on — Code S. 
227. O. 746.]— 1. Where direct proof 
of death of a human being has been 
once established by direct evidence, it 
would be monstrous doctrine if circum
stantial evidence could not be given as 
to who that dead person was, simply 
because the murderer had so destroyed 
the remains, that identification was im
possible. 2. Once the fact of death is 
established circumstantial evidence can 
then be given to prove the identity of the 
remains, and also the identity of the person 
who caused the death. 3. Crown counsel 
has the right of reply, even though no

evidence is called by the accused. 4. 
Comment by the Crown counsel on the 
failure of the accused to test ify as follows : 
“1 think his counsel took the very best 
and wisest course in not having him go on 
the stand, and I think it is wise for him
self”; is a contravention of the Canada 
Evidence Act. and such a comment is a 
substantial wrong to the prisoner. Pris
oner held entitled to a new trial. R. v. 
Kino, 9 C. C. C. 426. 1 W. L R. 348,576

37. Murder — Cumulative Evidence 
Admissible in Rebuttal.]—On a charge 
of murder, cumulative evidence may be 
given in rebutt il by thi Crown :<> contra
dict the defence on a collateral fact and 
the prisoner can call evidence in reply. 
The Kino v. Higgins, 7 C. C. C. 68, 
36 X. B. R. is.

.38 Murder — Evidence, Admissi
bility of — Statement of Deceased 
After Being Shot — Complaint— 
Cross-Examination of Crown Witness 
— Particulars of Complaint — Res 
Gestae — Dying Declaration. — At 
the trill of the prisoner upon an indict
ment for murder, a witness for the Crown 
swore upon direct examination that de
ceased lived about thirty rods from him 
and that one night, about half an hour 
after he had heard shots in the direction 
of deceased’s house, deceased came to 
the witness’s house and asked the witness 
to take him in, for he was shot. The 
witness did so and deceased died there 
some hours afterwards. Evidence of 
statements made by deceased after being 
taken into the witness’s house was re
jected. Upon a case reserved it was 
contended on behalf of the prisoner 
(1) that his counsel was entitled to ask 
the witness in cross-examination whether 
deceased mentioned any particular person 
as the person who attacked him; (2) that 
statements made by deceased after he 
arrived at the witness’s house were ad
missible as part of the res gestae ; (3) 
that such statements or some of them 
were admissible as dying declarations :— 
Held, (1) that the admission of evidence 
of a complaint having been made ought 
properly to be confined to rape and its 
allied offences, but even if such evidence 
is admissible in other cases, it can only 
be so, where, as in such offences, the com
plainant has been examined as a witness; 
and moreover, in this case, when deceased 
asked the witness to take him in, for he
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was shot, he was not making a complaint 
at all. hut merely assigning a reason for 
asking to be taken in, and the question 
proposed to he asked was not relevant 
(2) that the statements made by deceased 
after he was taken into the house were not 
admissible as part of the res gestae, being 
made after all action on the part of the 
wrong doer had ceased through the com
pletion of the principal act, and after all 
pursuit or danger had ceased. Regina 
v. Bedingfield. 14 Cox 341, and ltegina 
v. Goddard, 15 Cox 7, followed. (3) 
that upon the evidence the statements 
made by deceased after being taken into 
the house were not made under a settled 
hopeless expectation of death, and were 
therefore not admissible in evidence as a 
dying declaration. Regina v. McMahon, 
18 O. R. 502.

39. Murder — Evidence of Guilt — 
Continued Silence of Prisoner — 
Story in Witness Box — Inference — 
Judge’s Cihrge — New Trial — Evi
dence in Rebuttal — Cumulative Tes
timony.—The prisoner, who was tried 
and convicted of murder, although In- 
had ample time and opportunity to tell 
all he knew concerning the crime both 
to the authorities and others, maintained 
a complete silence respecting it. with the 
exceptions of some bald assertions of his 
innocence, until he went upon the witness 
stand at the trial to give evidence on his 
own behalf, when he admitted being pre
sent at the doing of the deed, but charged 
upon one G., a young companion, who 
was with him. and who before and at the 
trial, had alleged the prisoner’s guilt. 
The Judge in charging the jury, told them 
that, they were entitled to take this con
tinued silence of the prisoner into con
sideration, and after deciding whether 
or not such silence proceeded from a 
consciousness of guilt and a desire to 
spring a defence upon the Crown, which 
it might not be able to meet, they might 
therefrom draw an inference as to his 
guilt or innocence. He further instructed 
them that this continued silence of the 
prisoner was an element that might assist 
them in determining the amount of cre
dence that ought to be given to the story 
told by the prisoner in the witness box :— 
Held, that the charge was correct in both 
respects; and even if erroneous, as in the 
opinion of the court no substantial wrong 
or miscarriage had been occasioned there

by, such err »r was cured by proviso (f) 
of s. 740 of the Code. The witness G., 
in the original case of the Crown, swore 
that the murder had been committed 
about three o’clock in the afternoon, and 
that he and the prisoner were back in the 
city about five o’clock. The prisoner 
swore that the crime was ut committed 
until about five o'clock and that the clocks 
were striking six when he and G. were 
coming back to the city. The Crown 
by permission, then culled a witness to 
contradict the prisoner as to the time of 
G's. return to the city; and the Judge 
allowed the prisoner's counsel to put in a 
witness in reply :—Held, that the evidence 
so put in by the Crown was contradictory: 
and further, as it was in the discretion of 
the Judge in what order he would receive 
evidence, and as the prisoner had had the 
opportunity of replying, of which he had 
taken advantage that a new trial on the 
ground that such evidence was cumu
lative should be refused. Rex v. Hig
gins, 36 X. B. Reps. IS.

40. Murder — Evident i — Dying 
Declaration — Indian Woman — 
Hearsay Evidence.—Before the death 
of an Indian woman, for whose murder 
the prisoner was being tried, a statement 
was obtained from her in the following 
way. A justice of the peace swore an 
Indian to interpret the statement the 
woman was about to make; a constable 
then asked questions through the inter
preter, and a doctor wrote down what the 
interpreter said the woman’s answers 
were. The doctor and the justice of the 
peace then signed the statement. To 
some of the questions the woman indi
cated her answers by nodding her head. 
At the trial the statement was tendered 
as a dying declaration, and the doctor, 
the justice of the peace, and the constable 
identified the statement; the interpreter 
deposed that he interpreted truly, but 
he gave no evidence as to what the woman 
really did say :—Held, disapproving Re
gina v. Mitchell, 17 (’ox ('. ('. 503. that 
the statement was admissible as a dying 
declaration; also that it had been properly 
proved. An Indian woman’s statement 
that she thinks she is going to die is a 
sufficient indication of such a settled 
hopeless expectation of immediate death 
as to render the statement admissible 
as a dying declaration. A dying declar
ation may be obtained by means of ques-
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lions and answers, and it it is reduced to 
writing it is sufficient if the answers only 
appear in the writing. Hex v. Louie, 
Occ. 23 X. 274, 10 K. C. U. 1.

41. Murder — Finding of Manslaugh
ter — Justifiable Homicide — Omis
sion in Judge's Charge— New Trial — 
( Jodi 8bc. 7117 IH.J—( hi the trial of 
accused on an indictment for murder the 
Judge directed the jury that to justify 
or excuse the homicide, the prisoner 
must have had reasonable grounds for 
apprehending imminent peril to his life, 
or the lives of his family; and omitted 
to direct the jury on the other ground of 
the defence that it was also a justification 
where the act was committed in the fear 
of grievous bodily harm being inflicted 
causing reasonable apprehension in the 
prisoner’s mind that his life was in imme
diate danger, where, as in this case, the 
original assault was wholly unprovoked. 
The rule in civil cases, that where the ob
jection to the charge was not taken at 
the trial, it is not afterwards open to 
counsel to raise it on appeal, is not ap
plicable to criminal cases, where a sub
stantial wrong or miscarriage has been 
occasioned :—Held, that the omission 
in the charge constituted a substantial 
wrong or miscarriage entitling accused 
to a new trial. It. v. Theriault, 2 C. C. 
f. 444. 32 X. B. It. 504.

42. Murder — Indictment in Short 
Form — Whether Prisoner can be 
Convicted of Assault Under.]—Held, 
by Weldon. Wet more and King. JJ.. 
(Allen, C. J., and Duff, J.. dissenting), 
that on an indictment for murder in the 
short form given in Schedule A to cap. 10 
of 32 A- 33 Viet., a prisoner cannot be 
convicted of an assault under section 51 
of the chapter. Held, also, by all the 
Judges, that the fact of the prisoners 
counsel having at the trial contended 
that he could not be so convicted, and 
ret 1 nested the Judge so to direct the jury, 
did not preclude him from afterwards 
objecting to the validity of the conviction 
on this ground. Regina v. Mulholland, 
20 X. B. R. 512.

Charging an assault and with having 
beaten, wounded and illtrented a person— 
where no wounding—whether properly 
convicted of a common assault. In.

43. Murder — Joint Indictment — 
Plea of Guilty by one, no Acquittal

of other — Change of Plea.]—The ac
cused and another were jointly indicted 
for murder. The accused pleaded guilty, 
and the other defendant not guilty. 
Sentence was deferred until after the 
trial of the co-defendant, which resulted 
in an acuuittal. Application was then 
made on behalf of accused for leave to 
change the plea of guilty to one of not 
guilty :—Held, the court has power to 
permit the accused, at all events where 
sentence has not been pronounced, to 
withdraw his plea of guilty; that where 
the acquittal of the one was absolutely 
inconsistent with the guilt of the other, 
it would be entirely opposed to the policy 
of English and Canadian law to permit 
the prisoner to be sentenced on his plea 
of guilty. 11. v. Herbert, 6 C. C. C. 215.

44. Murder — Judge’s Charge — 
Murder or Manslaughter — Benefit 
of Doubt.]—Where the Judge in a trial 
for murder concludes his charge thus :— 
“The verdict of the jury is generally re
sumed in a few words, in the solemn 
words of guilty or not guilty,” lie is not 
supposed to direct the jury to bring in 
but one of the two verdicts of guilty or 
not guilty of murder, if in other parts of 
his charge he has sufficiently pointed out 
the distinction lietween murder and man
slaughter. and instructed them as to their 
duty to find whether the prisoner acted 
with or without intent to kill. Where 
the Judge considers that no doubt exists, 
he is not obliged to instruct the jury that 
the prisoner is entitled to any doubt they 
may entertain, such a course being more 
likely to impede than to assist them in the 
discharge of their duty. Rex y, Fou- 
quet, Q. R. 14 K. B. 87.

45. Murder — Jury Attending Church 
— Remarks of Clergyman — Medical 
Expert]— . During the progress of a trial 
for murder the jury attended church in 
charge of a constable, and at the close of 
the service the clergyman directly ad
dressed them remarking on the case of 
one Milhnan, who had been executed for 
murder in Prince Edward Island.and told 
them that if they had the slightest doubt 
of the guilt of the prisoners they were try
ing, they should temper justice with equity. 
One of the prisoners was convicted:—Held 
affirming the judgment of the court of 
Crown Cases Reserved for Xova Scotia, 
that although the remarks of the clergy
man were highly improper, it could not
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lie sa ill that the jury were influenced 
by them so as to affect their verdict.
A witness on the trial, which was for 
murder by shooting, called as a medical 
expert, stated to the Crown prosecutor 
that there “were indicia in medical science 
by which it could be said at what distance 
from the human body the gun was tired.” 
This was objected to, but the witness was 
not cross-examined as to the grounds 
of his statement. He then described what 
he found on examining the body of the 
murdered man, and stated the maximum 
and minimum distances at which the shot 
must have been tired. :—Held, affirming 
judgment below. Stroud and Fournier, J.I., 
dissenting, that the opening statement of 
the witness established his right to speak 
as a medical expert, and it not having 
been shown by cross-examination, or by 
other medical evidence, that his statement 
was untrue, his evidence was properly 
admitted. (juEEN v. Pheeper, 15 S. C. 
K. 401, 9 (’. L. T. 18.

40. Murder — Judge's Charge Re
specting Inference to be Drawn 
from Prisoner's Silence.]—Where an 
accused upon a charge of murder gives 
evidence on his own behalf and in his 
testimony for the first time claims that 
the murder was committed by the prin
cipal witness for the Crown, the Judge 
in his charge can direct the jury to draw 
an inference of innocence or guilt from 
the prisoner’s silence. The King v. 
Higgins. 7 C. C. C. 68, 36 X. B. It. 18.

47. Murder — Manslaughter — De
finitions — Judge’s Charge — Failure 
to Instruct Jury— Failure to Object 
to Charge — Xew Trial — Evidence — 
Rebuttal.—It is the duty of the Judge 
in a criminal trial with a jury to define 
to the jury the crime charged and to 
explain the difference between it and its 
cognate offences, if any. Failure to so 
instruct t he jury is good cause for granting 
a new trial, and the fact that counsel for 
the accused took no exception to the 
Judge's charge is immaterial. 2. After 
the cases for the Crown and defence were 
closed, the Crown called a witness in 
rebuttal, whose evidence changed by a 
few minutes the exact time of the crime 
as stated by the Crown's previous wit
nesses and which tended to weaken the 
alibi set up by the accused : Held, that 
to allow the evidence was entirely in the ! 
discretion of the Judge, and there was no 1

legal prejudice to the accused, as he was 
allowed an opportunity to cross-examine 
and meet the evidence. Rex v. Wong 
On and Wong Gow. 24 Occ. X. 384, ID 
B. C. R. 555.

48. Murder — Prosecution of 1'n- 
lawful Purpose — Common Design — 
Evidence — Ji due's Charge. — l O. L. 
R. 223, 5 C. C. C. 50V.

4V. Pagan Indian — Evil Spirit — 
Delusion.]—A pagi;n Indian who be
lieving in an evil spirit in human shape 
called a Wendigo, shot and killed another 
Indian under the impression that he was 
the Wendigo. was held properly convicted 
of manslaughter. Regina v. Macheke- 
quoNABE, 28 O. R. 309.

50. Poisoning — Death of Former 
Husband of Prisoner.]—Upon the trial 
of the prisoner for the murder of her 
husband, who was living with and at
tended by her in his last illness, it was 
proved that his death was due to arsenical 
poisoning. I11 order to shew that the 
poisoning was designed and not acci
dental. the Crown offered evidence to 
prove that a former husband of the pris
oner had been taken suddenly ill after 
eating food prepared by her, and that the 
circumstances and symptoms attending 
his illness and death were similar to those 
attending the illness and death of the 
second husband, and that such symptoms 
were those of arsenical poisoning :— 
Held, that the evidence was admissible. 
Regin \ v. Stern aman,29 < ». R.33.

51. Provocation — New Trial.]—The 
prisoner was tried for murder. It was 
not denied that he had killed the deceased, 
but it was urged that, by s. 229 of the 
Criminal Code, the offence was reduced 
to manslaughter, as having been com
mitted “in the heat of passion caused by 
sudden provocation.” There was evi
dence that just before the killing the 
prisoner had called at the house of the 
deceased to see the latter, who ordered 
him out and immediately laid hands on 
him and put him out of the house, when 
the prisoner drew a revolver and shot 
deceased. The Judge at the trial directed 
the jury that the deceased was, at the 
time he was killed, “doing that which 
he had a legal right to do,” and that there 
was. therefore, no provocation and no 
question of fact to be submitted to the
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jury to reduce the crime to manslaughter : 
—Held, misdirection; for whether or not 
the deceased, at the time he was shot, 
was doing what he had a legal right to do 
depended upon whether, if the jury ac
cepted as true the statement of the de
fendant given in evidence as to the cir
cumstances attending the shooting, the 
deceased had. before laying hands upon 
him, ordered him t « » leave his house, and 
whether, if he had done so, the prisoner 
had refused to leave, and whether, if 
violence was used in putting him out, it 
was greater than was necessary; and the 
deceased was clearly not doing what he 
had a legal right to do if the facts were 
found in favour of the prisoner’s contention 
on these points. New trial directed, upon 
an appeal under s. 744 of the Criminal 
(•ode. Regina v. Brennan, 27 O. 
tt. «SO.

52. Rejecting Evidence as to Alleged 
Accessory.]—Prisoner being indicted for 
the murder of one H., the principal wit
ness for the Crown stated that the crime 
was committed 011 the 1st December, 
1850, on a bridge over the river Don. and 
that the prisoner and one S. (who had 
been previously tried and acquitted), 
threw H. over the parapet of the bridge 
into the river. The counsel for the pris
oner then proposed to prove by one I), 
that S. was at his place, fifteen miles off, 
on that evening, but the learned Judge 
rejected the evidence, saying that S. 
might be called, and if contradicted might 
be confirmed by other testimony. S. 
was called, and swore that he was not 
present at the time, but he not being 
contradicted I), was not examined :— 
Held, that the presence of S. was a fact 
material to the inquiry, and that I). 
therefore should have been admitted 
when tendered; and, the prisoner having 
been found guilty, a new trial was ordered. 
Regina v. Brown, 21 IT. C. R. 330.

53. Threats.]—As to certain threats 
alleged to have been uttered by the pris
oner :—Held, that they were clearly ad
missible, ami if undue prominence was 
given to them in the charge, the attention 
of the learned Judge should have been 
called to it by the prisoner’s counsel. 
Regina v. Jones, 28 U. C. R. 410.

Sec also Evidence — New Trial.

MUTINY.

1. Revolt Inciting, ox High Sea» 
—(’rim. (’ode 128.]—The prisoner was 
committed for unlawfully endeavouring 
to make a revolt on board ship on the 
high seas. On habeas corpus proceedings 
being taken, it was held that cap. 73. 41 
and 42 Viet. (Imp.) was not applicable as 
it refers solely to offences committed 
within a marine league of the coasts of 
His Majesty’s dominions. Nor could the 
Crown proceed under sec. 128 of the Code 
until the consent of the Governor^leneral 
had been obtained in accordance with sec. 
542 of 1 he (’ode. lii \ v. IIeckm w. 5 
C. (’.<’. 242.

NECESSARIES.

1. Interpretation of — Medical Treat
ment.]—The term “necessaries ’ in section 
211) of the Code includes medical treatment 
and assistance when i* is reasonable and 
proper that medical treatment and assist
ance should be provided. Rex v. Lewis, 
7 (’. (’. C. 261.6 0. L. R. 132. 23 Oce. R. 
257.

2. Medical Attendance and Remedies —
(’rim. Code Secs. 2(H) and 210.}—The 
necessaries of life within the meaning 
of secs. 201) and 210 (’rim. Code include 
medical attendance and remedies. It 
is no lawful excuse that 01 e conscientious
ly believes it is contrary to the teachings 
of the Bible and therefore wrong to have 
recourse to medical attendance in cases 
of sickness. Hex v. Brooks, 5 (’. (’. (’. 
372, Il B. C. R. 13.

3. Neglecting to Provide for Family —
Wife as Witness.}—The evidence of a 
wife is inadmissible, on the prosecution 
of her husband for refusal to support her 
under 32 Ar 33 Viet. c. 20. s. 25 (I).). 
Regina v. Birbell, 1 O. R. 514.

4. Neglecting to Provide for Family — 
Refvsal to Hear Evidence.}—Under 
32 & 33 Viet. c. 20, s. 25 (I).), as amended 
by 41) Viet. c. 51. s. 1 (I).), defendant 
was charged by his wife, before a magis
trate, with refusing to provide necessary 
clothing and lodging for herself and chil
dren. At the close of the case for the 
prosecution, defendant was tendered 
a witness on his own behalf. The magis-
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Irate refused to hear his evidence, not 
tiecause he was the defendant, hut lie- 
cause he di«l not wish to hear evidence 
for the defence; and subse piently. without 
further evidence, committed him for 
trial :—Held, that the defendant’s evi
dence should have Iteen taken for the 
defence; that a magistrate is hound to 
accept such evidence in cases of this kind 
and give it such weight as he thinks 
proper, and that the exercise of his dis
cretion to the contran' is open to review : 
—Held, also, that the amended section 
of the Act is intended to enlarge the powers 
and duties of magistrates in eases of this 
nature, and that the word “prosecution” 
therein includes the proceedings before 
magistrates as well as before a liiglu r 
court. Regina v. Meyer, 11 1*. R. 
477.

5. Neglecting to Provide for Family —
Lawful Excuse— Agreement.}—Upon 
an indictement of the prisoner under s. 
_‘|ii s. s. 2 of the <Criminal <'ode 1892, 
for omitting without lawful excuse to 
provide necessaries for his w ife, evidence 
is admissible on behalf of the prisoner 
of an agreement between him and the 
person who became his wife, at the time 
of the marriage, that they were to live at 
their respective homes and be supported 
as before1 the marriage until the prisoner 
obtained a situation where he could earn 
sufficient for their maintenance. Regina 
v. Robinson. 28 O. R. 407.

6. Neglecting to Provide for Family —
Former Marriage — Proof of Death 
of First Husband.}—The defendants 
on the complaint of nie wife, was con 
victed under s.-s. 2 of s. 210 of the Code, 
of refusing to provide necessaries for her. 
The evidence shewed that the parties 
were manned in 1800, but that the com
plainant had been married to another 
person in 1886. though she had never 
lived with him; that in 1888 she had re
ceived a letter stating he was d>ing in 
the United States, and that was the last 
she heard of him. save that about a year 
after her marriage to the defendant she 
again heard that he was dead. No fur
ther proof of the death of the first hus
band was given :—Held, that there was 
evidence to go to the jury of the death 
of the first husband, and that the defend
ant was properly convicted. Regina 
v. Holmes. 29 <>. N. 362.

7. Neglecting to Provide for Family —
I mts to be Proved.—An indictment 
under 32 & 33 Viet. c. 20. s. 25 (1).), 
alleged that S. was the wife of defendant, 
and was w illing to live w ith him as such; 
that it was defendant’s duty to provide 
the necessary food, clothing, and lodging 
for her sustenance; and that he. on, Ac., 
and from thence hitherto, unlawfully, 
wilfully and without lawful excuse, did 
refuse and neglect to provide the same, 
contrary to the statute. Ac. :—Held, 
that the allegation that she was ready 
and willing to live with defendant was 
surplusage, and need not be proved; 
but that it must lie shewn that she was 
in need, and that the defendant had the 
ability to supply her wants; ami as this 
diil not sufficiently appear by the evidence, 
a conviction was -et aside. Regina v. 
Nasmith, 42 l". ('. R. 242.

8. Permanent Injury — Expert Evi
dence Necessary to Decide.) Where a 
boy under sixteen years of age has lost 
his toes through frostbite, the Court with
out expert evidence cannot decide that 
the injury suffered was of such a nature 
as to permanently injure his health or to 
be likely to do so. as reouired by secs. 
209,210 and 211 of the Code,so as to ren
der an accused criminally responsible for 
neglecting the duties imposed by such 
section. Regina v Coventry. 3 C. 
C. (’. 541.

See also Di sband and Wife — Medi
cine — Murder and Manslaughter.

NEGLIGENCE.

1. In Operating Street Cars. — X street 
railway company under a legal duty to 
use reasonable precautions to avoid 
danger to human life in operating its 
cars on the public highway, can lie in
dicted for a common nuisance where such 
reasonable precautions are neglected or 
omitted. Regina v. Toronto Street 
Railway Company, I C. (’. ('. 4.

See also Indictment — Master and 
Servant — Municipal Corporations.
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NEW TRIAL.

1. Acquittal.—Quaere, whether it is 
proper to grant a new trial, where an in
dividual or a corporation has been once 
acquitted on an indictment even in cases 
of misdemeanour. R egina v. Grand 
Trunk R. W. Co., 15 U. C. It. 121.

2. Ambiguity of Judge's Charge.]—
Where Judge's charge was ambiguous so 
that jury was misled into thinking that 
want of reasonable or probable cause in a 
prosecution for demanding property with 
menaces (Crim. (-ode sec. 403) was a ques
tion of law. and not of fact a new trial 
granted. Rbqina v. Collins, 1 C. (’. C. 
48, 33 N. B. R. 429.

3. Application for by Crown on Ac
quittal — Weight of Evidence.—While 
section 747 of the Code sanctions an appli
cation by an accused, who has been con
victed. for a new trial upon the weight 
of evidence, there is no similar provision 
in the Code enabling the Crown or prose
cutor, to apply for a new trial after an 
acquittal, either on the weight of evidence, 
or because the verdict was contrary to 
the evidence. Rex v. Phinney. 7 C. C. C. 
280, 36 V S. R. 288.

4. Application for upon a Conviction 
Against the Weight of Evidence.]—Where 
a new trial is applied for upon the ground 
that the verdict is against the weight of 
evidence the question whether the ver
dict is one that the jury as reasonable 
man would properly find. Regina v. 
Brewster, 4 C. C. C. 3(1, 2 Terr. L. R. 153, 
377.

5. Canada Evidence Act — Comment 
by Counsel.}—A new trial was ordered 
where comment was made by counsel as 
to the failure of the wife of the accused 
to testify, such comment being in vio
lation of sec. 4 of the Canada Evidence 
Act. Regina v. Corby, 1 C. C. C. 457. 
30 X. S. R. 330.

0. Caoital Offence.]—Where after con
viction for a capital offence the proceed
ings were discovered to have been illegal, 
there having been no associate Judge 
sitting in court during the trial, on motion 
on behalf of the Crown (the prisoner not 
moving in any way), the indictment and 
conviction with the prisoner, were brought 
up in certiorari and habeas corpus, and

an order made setting aside all such pro
ceedings. and remanding the prisoner 
to custody, with a view to a new trial. 
Regina v. Sullivan, 15 U. C. R. 198.

7. Circumstantial Evidence — Crown 
Came Reserved— Nature of — Weight 
of Evidence — New Trial.]—The de
fendant was tried and convicted on a 
charge of theft upon ex idence shewing that 
the prosecutor’s money had been stolen ; 
that the defendant was employed 
upon the same ship and slept in the same 
“square"; that the defendant had asked 
the prosecutor for a loan of money a day 
or two before and had been refused; 
that the defendant was seen with money 
in his possession on the day the prose
cutor’s was stolen; but no attempt was 
made to identify the money seen in the 
defendant’s possession with that stolen, 
nor was it shewn that the defendant knew' 
where the prosecutor kept his money: 
the defendant, howex’er. made to a third 
person a false statement as to the source 
from w'hich he got the money he had :— 
Held, Weatherlie, J.. dissenting, that 
there was some evidence to support the 
conviction. 2. That a question reserx'ed 
for the court. “Whether the convicting 
Judge was justified in drawing from the 
facts stated a presumption sufficiently 
strong to justify him in adjudging the 
defendant guilty,’’ was not a proper ques
tion to reserxe; such a question could only 
come before the court on a motion for a 
new trial. 3. Per Graham, E. J.. that 
the case was one in which the court should 
exercise its power under the Criminal 
Code. h. 746, to order a new trial. But 
per Meagher. J.. that the remedy by case 
reserx’ed and that by motion for a new 
trial xvere not open to the accused at the 
same time. Regina v. McIntyre, 31 
N. S. Reps. 422. Regina v. MauCaffery 
33 N. S. Reps. 232.

8. Comment of Crown Counsel on Fail
ure to Call Wife of Accused — Conviction 
Quashed — New Trial.}—On the trial 
of the defendant on a charge of shooting 
with intent to kill, counsel for the Crown 
commented upon the fact that the de
fendant’s xvife. who had been a witness 
on the nreliminary examination before 
the magistrate, was not called. On a 
Crowm case reserx'ed :—Held, that the 
comment in question was not justified 
by the fact that it was made in reply to an 
explanation offered by counsel for the
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defendant to account for the omission to 
call the wife, and that the conviction 
must he set aside :—Held, that the de
fendant should not he discharged, but 
that there should lie a new trial. Rex 
v. 1111.1., :tii N. S. Reps. - in.

9. Comment by Crown Counsel on Fail
ure of Accused to Testify.)—Comment by 
the Crown counsel on the failure of the

fnisoner to testify, as follows : “I think 
lis counsel took the wisest and course in 

not having him go on the stand, and I 
think it is wise for himself.” is a contra
vention of the Canada Evidence Act. 
and amounts to a substantial wrong for 
which a new trial will lie ordered. R. v. 
Kino, 0 C. C. C. 426, l W. L. R. 34S. 576.

10. Comment by Judge on Failure of 
Accused to Testify.)—The prisoner was 
indicted for theft. and the Judge in charg
ing the jury remarked, “If he is not guilty 
it is very easy for him to prove he was not 
in the locality that day. Of course, he 
had the opportunity of going on the stand, 
but at the same time that is not to affect 
him. He is not bound to go on the stand, 
and it is not to be taken against him that 
he did not, but you have a right to draw 
the inference that if he were innocent. 
he could show where he was that day. 
Now has he done that ?” :—Held, that 
it was a contravention of the Canada 
Evidence Act, sec. 4, and a new trial 
should be ordered. R. v. McGuire, 9 
C. C.C. 564, 36 V B. R. 000.

11. Confession.—Held, that the with
holding from the court confessions made 
before the coroner, for fear that they 
would prejudice the prisoner, would 
render the application for a new trial 
irregular. Regina v. Fixkle, 15 C. P. 
453.

12. Confession] — Judge Reversing 
Ruling \s to Admissibility or — Ne
cessity of Impanelling Fresh Jury.— 
Where a trial Judge admitted certain 
alleged confessions in evidence, and then 
after further consideration reversing his 
previous ruling, and directed the jury to 
wholly disregard such evidence, the Judge 
should have discharged the jury, and had 
a fresh one impanelled; not having done 
so the prisoner was entitled to a new trial. 
The question of the admissibility of such 
confessions could not lie considered by 
the full court on a motion for a new trial 
by the prisoner. R. v. Sonyer. 2 C. C. ('. 
501.

13. Conspiracy.)—I’pon motion for a
! new trial upon an information for con

spiracy tried at nisi prius upon a record 
from the Queen’s bench :—Held, that

! affidavits made bv some of the jurors 
that the jury were not unanimous, but 
believed that the verdict of the inajoirty 
was sufficient could not be received as 
ground for new trial. Regina v. Fkl- 
LOWE8, 19 U. C. R. 48.

Where several defendants have been 
convicted, a new trial, if granted, must 
be to all. In.

14. Demand — Menaces — Misdir
ection.]—On a trial under an indictment 
for delivering a letter demanding property 
with menaces (the Criminal Code. 1892, 
s. 403). the learned Judge charged the 
jury “That they may consider the letter 
as a demand, the delivery of the letter 
being proved, and that no reasonable 
cause shown for the demand” :—Held. 
(Tuck, J., dissenting), a misdirection, and 
that there should be a new trial. Re- 
gina v. Collins 33 V B. II. 129.

15. Grounds for — Weight of Evi
dence — Failure to Challenge Juror 
for Cause — Communication Between 
Juror and Prosecutor.—1. An in
advertent failure to challenge a hostile 
juror for muse is no ground for n new 
trial. Prisoner’s remedy lies in an appeal 
to the Crown to exercise the prerogative 
of mercy. 2. Though any communication 
between a juror and a party to a case is 
improper, yet where it is unpremeditated 
and innoxious it is not in itself a sufficient 
ground for a new trial. 3. The credi
bility of witnesses and the efficiency of 
evidence are matters entirely within the 
scope of inquiry of the jury. When there
fore the jury has exercised this discretion 
and their verdict is based on such evi
dence as they believed, it cannot be said 
to be against the weight of evidence. 
Rut where there is an absolute failure of 
evidence to sustain the verdict the trial 
Judge will grant leave to apply to the 
court of appeal for a new' trial. R. v. 
Harris, 2 C. C. C. 75.

16. Judge’s Comment — Juror’s A-
OREEMENT THAT MAJORITY CARRY —
Evidence of.}—1. A remark by the trial 
Judge while the jury is being impanelled, 
to tne counsel for accused. “That if you 
continue to challenge ever>' man who 
reads the newspapers we will have the
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most ignorant jurors selected for the trial 
of this cause,” is not u matter of law for 
a reserved ease, hut an irregularity which 
might entail the annulling of the verdict. 
I11 order to do such it must he of such a 
nature as to unduly prejudice the jury.
2. The trial Judge has a right to give his 
opinion of the evidence to the jury, and 
a remark of the Judge in his charge, to 
the effect, ‘‘that it is very strange it should 
take forty or fifty witnesses to establish 
the character of the accused.” is not a 
matter of law, hut an irregularity which 
might he a ground to impeach a verdict.
3. The fact that a juror has made remarks 
tending to disclose a bias against the ac
cused, will not of itself furnish a ground 
for a new trial. Such should not he or
dered unless it he shown that the juror 
was so prejudiced as to he unable to give 
the accused :i fair and impartial trial. 
R. v. Carlin, ti C. C. C. 366, Q. R. 12 
K. B. 4S3.

17. Jury.—Conflict of Testimony 
Perverse Verdict— Opinion of Trial 
Judge.]—On a charge of theft a new trial 
was refused, although the verdict was 
contrary to the view of the trial Judge, 
the evidence Iwing conflicting, hut the 
court being of opinioi that the verdict 
of guilty was one which reasonable men 
could properly find. In deciding the 
ouest ion of reasonableness of the verdict 
the opinion of the trial Judge is entitled 
to and ought to receive great weight, hut 
it is not conclusive. Regina v. Brew
ster, (No. 2), 2 Terr. L. R. 377.

18. Misdirection Where Evidence Ex
tenuating Homicide is Withdrawn from 
Jury.]—New trial granted where certain 
preliminary questions essential to de
termining whether there was sufficient 
provocation to reduce homicide from 
murder to manslaughter, were not sub
mitted to jury. Regina v. Brennan, 
4 ('. C. C. 41,27 O. R. 659.

19. Motion for New Trial — Leave.}— 
A motion for anew trial in a criminal cause 
can l>e made Iwfore the court of appeal 
only upon leave therefor granted by the 
court before which the trial has taken 
place. Rex v. Fouquet, Q. R. 14, K. B. 
87.

20. New Evidence.]—The court was not 
authorized to grant a new trial on the 
discovery of new evidence, or for the 
misconduct of the jury. Regina v. 
Oxentine. 17 V. (’. R. 295.

21. New Evidence.]—The court declined 
to receive affidavits as found for such 
applications. See Regina v. Crozier, 17 
V. (\ R. 275; Regina v. Beckwith, sc. P. 
224; Regina v. Fitzgerald. 2 V. C. R. 546; 
Regina v. Chuhhs, 14 C. P. 32; Regina v. 
Hamilton, 16 C. P. 340.

22. New Evidence.]—The court on the 
return of the rule refused to receive new 
affidavits, stating that the deceased had 
been seen alive after the date of the alleged 
murder and thus setting up an entirely 
new case. Regina v. Hamilton, lf> 
C. P. 453.

23. New Evidence.]—Vnder 20 Viet. c. 
61, the court was not empowered to grant 
a new trial in criminal cases on any ground 
apart from what was done be either the 
court or the jury at the trial, such as the 
alleged discovery of new evidence, or a 
disappointment in obtaining witnesses. 
Regina v. Gray, 1 K. & A. 501.

24. Nuisance. —The defendants having 
been convicted on an indictment for a 
nuisance which had been removed into 
the Queen’s Iwnch by certiorari, moved 
for a new trial, which was refused :— 
Held, that no appeal would lie to this 
court from the judgment refusing the 
new trial, and that it could make no differ
ence that the indictment hail I wen re
moved by certiorari, and tried on the 
civil side. Regina v. Eli. 13 A. R. 526; 
Regina v. Laliberte, 1 S. (’. R. 117. re
ferred to. Regina v. City of London, 
15 A. R. 414.

Quipre, whether in any case of misde
meanour a new trial can not Is* granted, 
C. S. V. (*., e. 12, 112, 113. 32 A- 33 Viet, 
c. 29, s. 80 (D.). In.

25. Power to Grant. —The court has 
no power to order a new trial in a criminal 
case reserved under 14 & 15 Viet. c. 13; 
I nit only to decide upon any legal excep
tions raised, and whether there was legal 
evidence to sustain the indictment, taking 
it in a» strong» sense against the defend
ant as it will bear, and supposing the jury 
to have given credit to it to its full extent. 
Regina v. Baby, 12 V. C. R. 346.

26. Prisoner’s Counsel Taken Sick.]—
One of the prisoner’s counsel at the trial, 
whilst he was addressing the jury at the 
close of the case, was suddenly seized with 
a fit and incapacitated from proceeding 
any further. No adjournment, however, 
was ï| f°r» f°r the other, who wasD3C
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the senior counsel continue.! the address 
to the jury on the prisoner's behalf, with
out raising any objection that he was 
placed at a disadvantage by reason of his 
colleague’s disability; it did not, more
over, appear that the prisoner had been 
prejudiced by the absence of the counsel 
alluded to :—Held, no ground for a new 
trial. Regina v. Kick, 16 C. I*. 379.

The rule is the same in criminal as in 
civil eases, at any rate where the prisoner 
is defended, by counsel, that any objection 
to the charge of the presiding Judge, 
either for non-direction or for misdirection, 
must be taken at the trial, and if not then 
taken, it cannot be afterwards raised, 
especially where the evidence fully sus
tains the verdict. In.

27. Refusal of — Where there has 
been w Acquittal.]—Where an accused 
has been acquitted on a trial, the Court 
of appeal in its discretion will refuse to 
order a new trial upon a case reserved at 
the instance of the prosecutor, even 
if there was a misdirection in favor of 
the accused, there being other evidence 
irrespective of the misdirection upon 
which the jury might have convicted. 
Rex v. James,*7 C. C. C. 196, (i O. L. R. 
37.

28. Remarks — Authorities—Review 
of.]—Remarks and review of authorities, 
a to grant ingnewtrials upon the evidence; 
Regina v. Cluibbs. 14 C. P. 32; Regina v. 
McKlroy, 15 C. P. llf>; Regina v. Kick, 
16 (’. P. 379; Regina v. Hamilton, 16 C. 
P. 340; Regina v. Seddons, 16 C. P. 389; 
Regina v. Slavin, 17 C. P. 205.

29. Reserved Points of Law.]—Where 
points of law were reserved under the 
Act, and the prisoner, besides relying 
upon them moved for a new trial, the 
court refused to grant it, though the 
evidence was slight. Regina v. Hambly, 
16 V. C. R. 617.

30. Review of Evidence.]—On motion 
for a new trial by a prisoner convicted 
of murder on circumstantial evidence 
only, Morrison, J., who tried the case, 
expressed himself as not dissatisfied with 
the verdict, and Draper. C. J., having 
reviewed the evidence at length, came to 
the conclusion that there was enough to 
go to the jury, and that their finding upon 
it could not be declared wrong. Hagarty. 
J., held that under the statute a Judge

is called upon only to say whether there 
was any evidence to go to the jury, not to 
express any opinion as to their verdict 
founded upon it. A new trial was there
fore refused; and the court declined to 
grant leave to appeal. Regina v. Green- 
wood, 23 V. C. II. 255.

31. Right of Crown.]—A new trial will 
not be granted to the Crown in a criminal 
cause; neither has the Crown an appeal 
to the Supreme Court of Canada from a 
judgment quashing a conviction. Re
gina v. Tower, 20 N. R. R. 168.

32. Stated Case — No Leave to Apply 
for a New Trial — Evidence.]—There 
being in point of law evidence which the 
Judge sitting as a jury must have weighed 
ami considered, and no leave to apply for 
a new trial having been granted by the 
trial Judge on a case stated by him, the 
court of appeal has no jurisdiction to 
interfere. Rex v. Clark, 5 C. C. C. 235, 
3 O. L. R. 176.

See also Appeal— Evidence — Crown 
Case Reseved — Misdirection.

NOLLE PROSEQUI.

1. Costs — Private Prosecutor — 
Attorney-General — Nolle Prosequi
— Effect.]—Where a nolle prosequi has 
been entered by the Attorney-General, 
upon an indictment in the name of the 
King at the instance of a private prose
cutor, and the accused is thereupon dis
charged, judgment is, within the meaning 
of Art. 833 of the Criminal Code, given 
for the defendant, and he is entitled to 
recover costs from the private prosecutor. 
Rex v. Blackley, Q. It. 13, K. R. 472.

2. Power of Clerk of Crown to Enter —
Second Indictment for Same Offence
— Several Counts — Distinct Indict
ments.]—The prisoner was convicted of 
receiving stolen goods, on an indictment 
containing two counts, one for stealing 
the goods and the other for receiving 
them, knowing them to have been stolen. 
The prisoner had, on a former day, in 
the same circuit, been indicted for steal
ing the same goods as those which he was 
charged with stealing by the first count 
of the present indictment. A jury was 
impanelled and the trial of the prisoner
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begun, but in consequence of it appearing 
from the testimony that the prisoner 
could not be convicted for larceny, the 
clerk of the Crown, who was conducting 
the prosecution by direction of the At
torney-Cieneral, entered a nolle prosequi, 
and then sent another bill from tne grand 
jury, containing a count for receiving, 
the indictment on which the conviction 
took place, and on the trial he consented 
that the prisoner should be acquitted of 
the charge accordingly. Held, on a case 
reserved, 1st, that tne clerk of the Crown 
has authority to enter a nolle prosequi. 
2nd, That a nolle prosequi being entered, 
the prisoner could be again indicted for 
the same offence. 3rd. Even admitting 
that the clerk of the Crown has no au
thority to enter a nolle prosequi, the con
viction upon the count for receiving would 
be good, each count being a separate 
indictment in itself. Regina v. Thorn
ton, 2 P. & H., N. B. It. 140.

NON SUPPORT.

See Husband and Wife — Neces
saries.

NUISANCE.

1. Common Nuisance — Indictment 
Against Corporation will Lie for.]— 
An indictment for a common nuisance 
will lie against an electric railway com
pany operating its cars on the public 
highway, under a legal duty to use rea
sonable precautions to avoid danger to 
human life, where such reasonable pre
cautions are omitted or neglected. Re
gina v. Toronto Railway Company, 
4 C. C. C I.

2. Erection of Fence.]—An information 
to restrain a nuisance caused by the erec
tion of a fence on a public highway, 
alleged that “the defendants or some or 
one of them had put up such a fence” :— 
Held bad, on demurrer, as being too un
certain an allegation as to who nad com
mitted the act complained of. Attorney. 
General v. Boulton, 20 Gr. 402.

3. Indictment of Electric Railway Com
pany — Endangering Live* op Public 
— Negligent Operation of Cars — 
Want OP PROPER APPLIANCES — FEN

DERS — Cars Running Reversely.]— 
Case reserved by chairman of the general 
sessions of the peace for the county of 
York upon an indictment and conviction 
of defendants for a nuisance, consisting 
in the negligent operation of the cars, 
without proper appliances, etc., so as to 
endanger the lives and safety of His Ma
jesty’s subjects, etc. It was alleged 
that defendants were authorized to oper
ate u street railway on certain streets in 
the city of Toronto, and m doing so were 
under a legal duty to lake reasonable 
care and precaution to avoid endangering 
the lives and safety of the public, but 
without reasonable excuse neglected to 
take such precautions and did thereby 
endanger the lives anil safety of the 
public and thereby committed a common 
nuisance. It was shewn that at one end 
of a double tracked street that there was 
used what is called a “Y,” and the cars 
were backed on a single track for about 
a quarter of a mile. There was no fender, 
headlight, nor gong used while backing 
this distance, which made it very' con
fusing to persons crossing the street to 
tell wh h way the cars were going. 
Elizal Ward, in attempting to cross 
the si et in the dark, w as knocked down 
and lied by n car backing up this track : 
- 1, defendants were properly coil

ed, it being a common nuisance either 
voinmon law or under s. 191 and the 

tirst part of s. 192 of the (’ode. Rex v. 
Toronto R. W. Co.. 4 Ü. W. R. 277, 6 
O. W. R. 621, Ml O. L. II. 26.

4. Municipal Corporation — Indict
ment — Preliminary Inquiry — Pro
hibition — Chancery Division.)—1. 
A prosecution of a municipal corporation 
for a nuisance in not keeping a public 
street in repair can only he by indictment, 
under s. 641, s.-s. 2 of the Criminal Code. 
2. A preliminary inquiry cannot he taken 
before a magistrate for the purposes of 
s.-s. 2. 3. The Judges of the Chancery 
Division of the High Court of Justice for 
Ontario have jurisdiction at common law 
and by virtue of 28 V. c, 18, s. 2 (D.). in 
prohibition in criminal cases, notwith
standing that no rules have been made 
under s. 533 (h) of the Code, and notwith
standing the provisions of s. 754, Motion 
for a rule nisi to set aside order of Fergu
son, J., prohibiting a police magistrate 
from proceeding, refused. In re Re
gina v. City of London, 21 Occ. N. 71, 
32 O. R. 326.
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5. Precept to Abate Nuisance — Rule 
Nisi Granted for a Precept to the 
Sheriff of the County of Halifax, 
to Abate a Nuisance.]—-An indictment 
had been preferred against the defendant 
in a previous term, at the instance of the 
city of Halifax, for erecting a building 
on a public street, and a judgment ob
tained,requiring him to abate the nuisance. 
It now appeared by affidavits that the 
nuisance had not been abated. Rule 
was made absolute. Queen v. Hendry, 
James N. S. I(. 105.

ft. Street Railway — Reversing Cars 
Without Signals or Fenders — Code 
Sec. 191-102.]—When the evidence show
ed that the defendants as a general prac
tice were accustomed, at the end of one 
particular route or line, in order to allow 
;i car i" 1 urn for the ret urn : rip, to allow 
it to run backwards for a distance, over 
a section of track which was used by 
cars going in the opposite direction, 
that in so doing no fender, light or 
gong was used on the rear end of the car; 
that the practice was dangerous to the 
public safety :—Held, that the corpor
ation was properly convicted on an in
dictment charging it with committing 
a common nuisance in permitting such a 
practice. R. v. Toronto Railway Co., 
10 C. C. C. 100.

OATH.

1. Chinaman Witness — “Chicken 
Oath” or “Paper Oath”.]—On a trial 
for murder the preferable form of oath 
to administer to a Chinese witness from 
the province of Canton, who is not a 
Christian, is the “chicken oath” and not 
the “paper oath”. Rex v. Ah Wooey, 8 
C. C. C. 25, 9 B. C. R. 569.

2. Chinese Witness — “Paper Oath” 
— Binding.]—When a man without ob
jection takes the oath in the form ordin
arily administered to persons of his race 
or belief, he is under a legal obligation to 
apeak the truth. The “paper oath” 
administered to a Chinese witness is 
binding on a Chinese witness. Rex v. 
Lai Ping, 8 C. C. C. 467, 11 B. C. R. 102.

3. Failure to take Oaths of Allegiance 
and Office — Judge de Facto.}—All per
sons appointed to judicial office being

required before assuming authority and 
acting in their judicial offices to take the 
oaths of office and allegiance, failure to 
do so on the part of the deputy recorder 
of the city of Montreal was held to in
validate a conviction made by him. The 
fact that the objection was taken at the 
trial prevented him from being a Judge 
de facto. Ex Parte Eliza Maixville, 
1 C. C. C. 528.

4. Failure to take Oaths of Office and 
Allegiance — Point not Raised by De
fendant at Trial — Judge de Facto.]— 
Where the presiding Judge has failed to 
take the oaths of office and allegiance and 
his qualification and power to act not 
being challenged by the defend tnt at 
I he trial, it was held that he was a Judge 
de facto, and the judgment which he 
rendered was valid and binding. Ex 
Parte Thomas < îurry, 1 531

See also Perjury.

OBSCENE MATTER.

1. Distributing and Circulating — (’ode 
Se<\ 179.1—Printed matter to be obscene 
within the meaning of sec. 179 of the 
('rim. Code must be offensive to modesty 
or decency, or expressive or suggestive 
of unchaste or lustful ideas, or being im-

, pure, indecent or lewd, and tend to cor- 
! rupt public morals. The test is whether 
1 the tendency is to deprave and corrupt 
! those whose minds are open to such im

moral influences, and into whose hands 
a publication of the sort may fall. The 
word ‘knowingly* in the section makes it 
incumbent on the prosecution to give 

I some evidence of knowledge of the con
tents of the printed matter being possessed 
by the defendant. R. v. Bf.aver, 9 
C. C. C. 415,9 O. L. R. 418, 5 O. W. R. 102.

2. Distributing Obscene Printed Matter
— Criminal Code, b. 179 (a) — Know
ledge of Contents — Meaning of 
“Obscene ’.]—Case reserved under s. 743 
of the Criminal Code. Prisoner was in- 

j dieted under s. 179 (a) for distributing 
obscene printed matter, “To the Public;

1 The Evil Exposed; The Plot against 
i Prince Michael Revealed.” The Judge 
I found the offence proved as charged, and 

reserved the following points for the opin
ion of the court of appeal : 1. Is the printed
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matter complained of obscene within the 
meaning of s. 179 (a) of the Criminal 
(’ode ? 2. Did the prisoner, without 
lawful excuse, distribute such obscene 
printed matter ?—Held, affirming the 
conviction, that the word “obscene” 
as used in s. 179 (a) means the doing of 
any indecent act in a public place; s. 
179 (b), publicly exhibiting any disgust
ing object; and s. ISO (c), transmitting 
by post any letter or circular concerning 
schemes devised or intended to deceive 
the public, or for the purpose of obtaining 
money under false pretences. This part 
of the Code strikes at conduct involving 
sexual immorality and indecency, and 
it is in that sense that the word is used in 
s. 179. The whole of the printed matter, 
disgusting as it is, is set forth in United 
States v. Mal»s, 51 Fed. Rep., 41. Hex 
v. Beaver, 5 O. XV. R. 102,9 < >. L. R. 418.

OBSTRUCTING PEACE OFFICER.

See Peace Officer.

OBSTRUCTING DISTRESS.

1. Obstructing School Trustee in Making 
Distress — Criminal Code, s. 144 (2) — 
Mailing of Notice of Assessment and 
Tax Notice, and Posting of Tax-Roll, 
— Sufficiency of Evidence of — En
tries on Tax and Assessment Rolls 
Initialled hy Official Trustee — 
“Proceeding” — “Canada Evidence 
Act, 1893,” s. 2.]—Held, that on the 
trial of an accused on a charge of having 
unlawfully resisted and wilfully obstructed 
an official trustee of a school district in 
making a lawful distress and seizure, 
the production of the tax and assessment 
rolls of such school district with entries 
thereon of the dates of mailing of the 
notice of assessment, and of the tax 
notice to the accused, and of the posting 
of such tax roll, initialled with what pur
ports to be the initials of the official trus
tee of such school district, is evidence of 
the mailing of such notices and the posting 
of such tax roll. Held, that such prose
cution was a “proceeding” within the 
meaning of s. 2 of “The Canada Evidence 
Act, 1893.” The Kino v. Rapay, 5 
Terr. L. R. 307.

2. Onus on Crown to Prove Legality of 
Distress — Criminal Code, s. 144, (2).] — 
Section 144 (2) of the Criminal Code enacts
that everyone is guilty of an offence----
who resists or wilfully obstructs any per
son in making any lawful distress :— 
Held, that it devolves on the prosecution 
under this section to prove the existence 
of all the ingredients which go to make 
up the offence one of which is the legality 
of the distress, as for example, in this 
case, that there was rent in arrear. It 
was necessary therefore for the Crown 
to shew that rent was due and in arrear. 
Rex v. Harron, 24 Occ. N. 10, 6 0. L. R. 
668, 2 O. XV. R. 903.

OBSTRUCTING DIVINE SERVICE.

1. Clergyman a Trespasser — No Ne
cessity of Allegation of Lawful 
Possession in Indictment — (’ode Si 
171-011.]—Accused was indicted under 
Code sec. 171 for having unlawfully ob
structed divine service. Objection was 
taken that tin- indictment did not allege 
that the clergyman in question was the 
>ricst in lawful charge of the church :— 
Ield, that such allegation was unneces

sary. Where the indictment followed 
the wording of sec. 171 and lays a charge 
in conformity with its provisions. ‘‘Un
lawfully” in sec. 171 means without legal 
authority or justification. To support 
a prosecution under sec. 171 it must be 
shown that the clergyman at the time 
of the offence was either tin- lawful in
cumbent of the church, or had been hold
ing service with the permission of the 
lawful authorites of the church. Rex v. 
XVasyl Kapij, 9(’.(’.(’. 186,15 Man. L. R. 
110, 1 W. L. R. 130.

2. Indictment — Proof of Lawful 
Authority — Ownership of Church 
Building.]—1. An indictment, under s. 
171 of the Criminal Code, for unlawfully

1 obstructing or preventing a clergyman 
or minister, by threats or force, in or from

I celebrating divine service or otherwise 
officiating in any church, chapel, etc., 
is sufficient without allegation that the 
clergyman or minister obstructed was, 
at the time of the offence, in lawful charge 
of the church, chapel, etc. 2. To support 
a prosecution under that section, however, 
it must be proved at the trial that the 
clergyman or minister obstructed was,
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at the time of the alleged offence, either 
the lawful incumbent of the church or 
was holding service with the permission 
of ft he lawful authorities of the church. 
3..|A church building erected by a con
gregation of some religious body remains 
the property of those who adhere to that 
body, although a majority of tin* con
gregation afterwards decides to join an
other or religious body, and assumes to 
appoint a clergyman or priest to hold 
services in the church, and those who are 
opposed to such appointment may law
fully prevent or obstruct the person so 
appointed from officiating in the church. 
Rkx v. NVahyl Kapij, 15 Man. L. R. lit), 
1 W. L. R. 13(1.

OFFENSIVE TRADE.

Public Health Act — Private Sani
tarium.]—The offensive trades enumer
ated in the Public Health Act (Out.) 
1897, c. 248, s. 72, which are prohibited 
without the consent of the municipal 
council of the locality are not to be inter
preted in such a way as to give an ex
tended meaning to the words of tin* Act 
“or such as may become offensive" as 
would embrace the sort of work carried 
on at a private sanitarium for consump
tives. Regina v. Playter, 4 338,
1 O. L. It. 3(H).

See also Public Health.

ONTARIO MEDICAL ACT.

R. S. 0. 1807, c. 1765-51 — Door Plate 
with Word ‘Doctor’.]—It is not suffi
cient on a prosecution under sec. fit) and 
51 R. S. (). 1897, ch. 176, to show that the 
defendant made use of a sign containing 
the word ‘Doctor’ on the door of his place. 
Rex v. Foster, 8 C. C. C. 281.

OVERSEER OF POOR.

Not Accounting — Indictment.}—An 
overseer of the poor of the parish is liable 
under the Acts of Assembly, 26 Geo. III., 
sc. 28 and 43, and 33 Geo. III., e. 6, to 
an indictment for not accounting at the 
first general sessions of the peace in the

year for moneys received by him for the 
support of the poor during th proceeding 
year. It is not necessary that the in
dictment should be against all the over
seers, nor that it should allege that they 
all neglected to account, if it charge the 
defendant specifically with the receipt 
of money for which he did not account. 
Regina v. Matthew, 2 Kerr, N. B. R. 543.

OWNERSHIP.

Evidence of — Depositions op Wit
ness at Preliminary Inquiry.]—Held, 
Rouleau, .1., dissenting, upon a Crown case 
reserved after a conviction for theft, that 
the production of the steer's hide with the 
prosecutor’s brand and ear marks only 
upon it, and the evidence of the prose
cutor that he had owned and had never 
parted with the steer from which the hide 
had come, were sufficient to justify the 
trial Judge in finding that the steer in 
question was the property of the prose
cutor. (Sec. 63 A <>l V., c. hi. s. 7n7 A., 
and 1 Edw. VII., c. 42. s. 707 A) :—Held, 
l>or curiam, that evidence that a witness 
at the preliminary inquiry was a corporal 
in the N. W. M. Police, that he had been 
sworn in as a member of Strathcona’s 
Horse, that the had left the post at which 
he had been stationed to join the latter 
force, and that, in the opinion of the de
ponent. if lie had left the latter force he 
would have returned to such post, which 
fact would therefore have become known 
to the deponent, was sufficient evidence 
of the absence of such witness from Can
ada to justify the admission as evidence 
at the trial of the deposition of such wit
ness taken at the preliminary inquiry; 
and that the question was one to be de
cided by the trial Judge. Regina v. 
Forsythe, 4 Terr. L. R. 398.

Sec also False Pretences — Theft.

PARENT AND CHILD.

See Infants — Murder and Man
slaughter — Necessaries.

PARLIAMENT.

See Constitutional Law — Statutes.
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PARTNERSHIP.
1. Statute Compelling Registration.]—

The Partnership Act of British Columbia, 
It. S. B. C., 1897, c. 150, requires regis
tration of all partnerships for trading, 
manufacturing or mining purposes under 
penalties set out in the Act :—Held, that 
it does not apply to real estate agents. 
Paisley v. Nelmes, 9 C. C. C. 413.

PAWNBROKER.
1. Infraction of By-Law — Appeal — 

Procedure.)—Where a pawnbroker was , 
convicted of carrying on business without • 
a license under a by-law passed by the j 
city of Montreal, it was held that there I 
was no appeal from the recorder’s court j 
in which the conviction was made to the I 
court of Queen’s bench on its Crown side, 
for Article 503 of the city’s charter which . 
makes Part LVIII. of the Code applicable 
to all prosecutions before the recorder’s 
court “as regards the mode of procedure 
in such prosecutions”, does not embrace 
the right of appeal which is a substantive 
right and not a matter of procedure. 
Superior v. City of Montreal, 3 C. C. C. 
379, Q. R. 9, Q. lb 138.

2. Sale of Article with Agreement for 
Re-Purchase not a Pawn or Pledge.]— j 
The purchase of property under an agree- | 
ment that the vendor can re-purchase the i 
property back at a higher price is not such j 
a transaction as to bring the purchaser | 
within the operation of the Ontario j 
Pawnbroker’s Act. 1897, and to render 
him liable for carrying on the trade of a | 
pawnbroker without a license. Kegina 
v. Munson, 4 C. C. C. 351.

PEACE OFFICER.
1. Constable — Negligent in Duties 

— Liability of Municipal Corporation I 
—Where the English common law ob
tains, police officers in the exercise of their ; 
public duties, are not to be regarded as : 
agents or servants of the corporation for ! 
whose acts or negligence it is impliedly I 
liable, but as state officers with such I 
powers and duties as the state confers 
on them; and the maxim respondeat 
superior does not apply. McCleave v. 
City of Moncton, 6 C. C. C. 219, 32 S. C. 
H. 106.

2. Constable — Trespass — Civil Ac
tion — Question of Bona Fides.]— 
The question of whether the* defendant 
was acting bona fide in the discharge of 
his duty as a constable in searching a 
private house, as being a house of public 
entertainment, for liquor, was a question 
for the jury. Honest belief is always 
a question for the jury. Bell v. Lott, 
'.I C.C.C. 346,9 « 1. L. R. 111.

3. Executing Bad Warrant — Code 
Sec. 21.]—Where a warrant is bad on its 
face as following an invalid conviction, 
a peace officer who executes the same 
is not liable to a criminal prosecution as 
being protected by Code see. 21. He is 
also (in Ontario) protected from civil 
liability by secs. 1, 2. 13, 14 R. S. O., 
1897, c. 88. A conviction awarding one 
fine against three persons jointly for 
separate acts is bad. A municipal cor
poration cannot pass a valid resolution 
to pay the costs of putting an invalid 
conviction and warrant in force, as it is 
ultra vires of a corporation to award 
funds for an illegal purpose. Gaul v. 
Township of Ellice, 6 C. C. C. 15, 3 
O. L. R. 438.

4. Executing Invalid Search Warrant —
Warrant Signed hy Justice Acting 
for Police Magistrate.]—A search war
rant signed by a justice acting in the 
illness or absence or at the request of a 
police magistrate should include in its 
designation of the justice such fact, other
wise the warrant is invalid. A descrip
tion of the justice as “J. P.” is insufficient; 
and where he is erroneously described as 
a police magistrate the warrant is void. 
The law is careful to protect the liberty 
ni' the subject, and if a peace officer 
or any other person invades a house or 
home without authority he is a trespasser 
and the occupant is justified in using such 
degree of force as is necessary to either 
eject him or prevent him from carrying 
out what he may claim to be a privilege, 
but which he has not the proper authority 
to exercise. R. v. Lyons, 2 C. C. C. 218.

5. Fees—Judge Certifying.}—A Judge 
presiding at a court of Oyer and Terminer 
has no power to make an order for the 
payment of a constable for attending the 
court, or securing the attendance of wit
nesses in a criminal trial. See Act of 
Assembly, 35 Viet., c. 12. Mulligan v. 
Rainsford, 2 Han., N. B. R. 1.



853 PEACE OFFICER 854

6. Obstructing a Peace Officer — ('him. 
Code Secs. 144 and 783.]—<'rim. Code 
sec. 144 is not controlled by sections 783 
and 784 (’rim. Code, although the offence 
is the same (excepting that the word 
“assaulted” contained in section 783 is 
absent in sec. 144) the punishment men
tioned in sec. 788 differs materially from 
that mentioned in sec. 144. An offence 
cannot be charged under one enactment 
complete in itself, and a different punish
ment inflicted by virtue of another and 
somewhat different enactment. Hex v.
.1M K, No.2),5C.C.C.304,9B.C. R. 19.

7. Obstructing Officer — Seizure of
Chattel — Conditional Sale.]—The 
retaking of possession of a chattel by the 
vendors thereof under the provisions of a 
conditional sale agreement, is not a seizure 
within the meaning of the Criminal Code, 
s. 144, s.-s. 2 (b), so as to subject the pur
chaser of the chattel, who in good faith 
disputes the right to retake it. to the 
penalty prescribed in that sub-section. 
Hex v. Shand, 24 Occ. X. 125, 7 O. L. H. 
190, 3 O. W. H. 293.

8. Obstruction of Officer of Law — Bail
iff — Executing Whit of Replevin — 
County Court — Absence of Juris
diction.}—Section 204 of the Criminal 
Courts Act, R. S. M., c. 33, does not au
thorize the issue of a writ of replevin out 
of the county court of any county court 
division except that in which the goods 
to be replieved are situate. For the con
struction of the provision in that section 
as to the court out of which the writ is 
to issue, it is proper to look at the prior 
enactments of which that section is 21 
revision ; and in that light the words 
“otherwise ordered” should be held to 
apply only to an order changing the place 
of trial and not to give power to order 
the issue of the writ out of the court for 
any county court division other than that 
in which the goods to be replieved are 
situate. An order of a county court Judge 
for the issue of a writ of replevin out of 
such other county court, and the writ issu
ed thereunder, are wholly ultra vires and 
void, and afford no protection to the 
officer attempting to execute the writ ; 
and the owner of the goods described 
in the writ cannot be convicted under s. 
144. of the Criminal Code. 1892, for un
lawfully obstructing or resisting the officer 
in the execution of nis duty, because he by 
force prevented the bailiff from taking

the goods under the writ. Morse v. 
James, W il les 122. followed. Parsons v. 
Lloyd, 2 W. HI. 845. and Collett v. Foster. 
2 H. & X. 360, distinguished. Hex v. 
Finlay, 21 Occ. X. 419, 13 Man. L. H. 383.

9. Resisting Bailiff — Distress for 
Rent— .Necessity for Proof of Rent 
in Ah hear — Lawful Distress — Res
cue before Impounding.}—Hex v. Mar
ron, 2 O. W. R. 903.

10. Resisting Distress — School Taxes 
— Evidence — Notices — Canada 
Evidence A<t — “Proceedings”.}— 
On the trial of an accused on a charge 
of having unlawfully resisted and wilfully 
obstructed an official trustee of a school 
district in making a lawful distress and 
seizure, the production of the tax ami 
assessment rolls of such school district, 
with entries thereon of the dates of the 
mailing of notice of assessment, and of 
the tax notice to the accused, and of the 
posting of such tax roll, initialled with 
what purports to be the initials of the 
official trustee of such school district, 
is evidence of the mailing of such notices, 
and of the posting of such tax roll . Such 
prosecution is a “proceeding” within the 
meaning of s. 2 of the Canada Evidence 
Act, 1893. Rex v. Ha pay, 5 Terr. L. R. 
367.

11. Resisting Constable — Form of 
Execution.]—En execution issued by 21 
justice of the peace is sufficient, if it sub
stantially follows the form K in the sched
ule to the Rev. Stat.. c. 137; and any 
person resisting a constable in executing 
it is liable to indictment. Regina v. 
McDonald, 4 All. N. B. R. 440.

12. Resisting in Execution of Duty —
1 Procedure before Magistrate.}—A 

magistrate having the power of two jus
tices can only try the offence of resisting 
21 peace officer in the execution of his duty 
by following the procedure of Part LV. 
respecting summary trials, and he cannot 
proceed summarily under the summary 
convictions clauses of Part LVIII. of the 
Code. Rex v. Carmichael, 7 C. C. C. 167.

13. Resisting Officer—No Distinction 
! between Officer de facto or de jure 
i in Respect to Offence of.]—The acts 
I of officers de facto are as valid and

effectual when they concern the public or 
I the rights of third persons as though they
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were officers do jure, and an assault upon 
a constable, acting under color of appoint
ment, while in the discharge of his duty is 
not to be differentiated with respect to 
penal consequences from an assault upon 
such an officer, whose title to the office he 
professes to fill is indisputable. The 
Queen v. James Gibson, 3 C. C. C. 451, 
29 X. S. K. 4.

14. Resistance to — Process of In
ferior Court.]—A defendant cannot he 
convicted for obstructing a peace officer 
in the execution of his duty or resisting 
him in the lawful execution of process, 
where such peace officer is attempting 
to execute the process of an inferior court 
beyond its territorial jurisdiction. The 
King v. Finlay, 4 C. C. C. 539, 13 Man. 
L. R. 383, 21 Occ. N. 419.

15. Right to Search Suspected Persons.]
—A peace officer has the right to search 
a person suspected on reasonable grounds 
of having stolen a post letter; and the 
mere fact of not finding the article on the 
person of the suspect, a.ul the subsequent 
release, does not render the officer liable 
in damages for false arrest, where he acted 
in good faith and on reasonable grounds. 
Mayer v. Vaughan, 6 C. C. C. 68, Q. It. 11, 
K. B. 340.

16. Unauthorized Tort of — Municipal 
Corporation.]—In an action for damages 
against the city of Quebec for insulting 
and injurious language addressed to the 
plaintiff by a member of the city police, 
the city denied the responsibility. It was 
held that municipal corporations in Que
bec are not responsible for acts of police
men named by them, if they have not 
authorized or adopted such acts. Trem
blay v. City of Quebec, 7 C. C. C. 343, 
Q. It. 23, S. C. 266.

PEDDLING.

See Hawking and Peddling.

PENALTY.

1. Conviction — Canada Temperance 
Act.]—The word “penalty” while gen
erally applied to pecuniary punishment 
in its primary meaning, includes punish-

; ment by imprisonment as well as punish- 
! ment by fil e, and where penalty was 
i ninety days’ imprisonment, statute au

thorizing three months' imprisonment, 
conviction held bad, as it may possibly 
be for more than three calendar months. 
Amendment refused and conviction «plash
ed. Hegina v. Gavin, 1 C. C. C. 59, 30 
X. 8. It. 162.

2. Mandamus — Remission of Pen
alty — Costs.]—A rule for a mandamus 
was granted to compel a justice to issue 
an execution for costs in a case wherein 
the defendant had been convicted and

, fined under the Fisheries Act for illegal 
I fishing. The Minister of Marine remitted 
; both the fine and costs :—Held, per Tuck,
I C. J., Hanington and McLeod, JJ., that 

the minister Bad power to remit the fine 
! but not the costs, and a mandamus would 

lie to compel the justice to issue execution 
I for the recovery of the same. Held, per 

Barker and Gregory, JJ., that the fine 
having been remitted the remission of 
the penalty left the prosecutor without 
any remedy for recovery of his costs. 
Held, per Landry, that the penalty in
cluded both fine and costs. Ex Parte 
Gilbert, 10 C. C. C. 38.

3. Penalty — Misapplication of, in 
j Conviction.]—Conviction under a by

law framed under the transient traders’ 
clauses ..f the I!. 8. <>.. 1897, c. 223, s. 683

I (30-33) held to be objectionable where 
j the penalty was directed to be applied 

on taxes t<> become due. Rbgina v. 
Roche, 4 C. C. C. 64, 32 O. R. 20.

See also Conviction — Certiorari — 
Intoxicating Liquors — Liquor Li-

| CENSE.

PERJURY.

1. Administernig Oath by Deputy —
Acting at Request of Clerk of the 
Peace.]—The prisoner had been called 
as a witness in a trial, and the usual oath 
administered by the county court clerk 
of the county of Dufferin, acting at the 
request of the clerk of the peace, in his 
place during the sittings of the general 
sessions which were proceeding concur
rently with the county court sittings :— 
Held, that the oath was properly admin
istered to and taken by the prisoner,
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being taken in open court in the presence 
of tne Judge; it is immaterial by whom 
the words stating the nature of the obli
gation were uttered. R. v. Coleman, 
2C. C.C. 629,30 0. R. 93

2. Affidavit in Pending Civil Cause —
Several Charges — Duty to Consider 
Affidavit as a Whole — Charge not 
in Information — Consent — Liter
ally True Statement — Crown Case 
Reserved — Form of.]—The defendant 
was convicted in a county Judge’s crim
inal court on several charges oi perjury, 
alleged to have been committed in con
nection with an affidavit sworn to in a 
cause pending in the Supreme Court. 
One of the charges was not contained in 
the information in the magistrate’s court, 
but was preferred by the Crown prose
cutor. before the Judge of the county 
court, without the latter in any way 
having expressed his consent to the pre
ferring of the charge as required by the 
Code, s. 773. Another charge was that 
defendant, falsely swore that a sum of 
money was not received by him, whereas 
it was received by the firm of which the 
defendant was a member. There was no 
allegation that the defendant, knowing 
that the money had been received, cor
ruptly swore, etc., and the statement as 
sworn to appeared to have been literally 
true :—Held, that both convictions we 
bad, and must be set aside :—Held, also, 
that the different allegations being con
tained in the one affidavit, the Judge was 
wrong in considering each charge separ
ately, without reference to the other 
allegations in the affidavit, and that he 
was bound to weigh the statements as a 
w'hole in arriving at a conclusion as to 
the guilt or innocence of the prisoner :— 
Held, also, that it was not competent 
for the Judge to submit a question as to 
whether there was legal evidence to sus
tain the conviction, and send up the evi
dence for review, but that he must state 
the effect of the evidence to support a 
certain charge and reserve the question 
as to its sufficiency in point of law :— 
Semble, that the charge of perjury should 
not have been brought during the pen- j 
dency of the civil action in the Supreme 
Court. Rex v. Cohn, 36 N. S. Reps. 240.

3. Attempting to Procure False Affi
davit of Bastardy — Letter — Venue.]— 
Attempting to bargain with or procure a 
woman falsely to make the affidavit pro

vided for by C. S. 1 . C., c. 77, s. 6, that 
A. is the father of her illegitimate child, 
is an indictable offence. The attempt 
proved consisted of a letter written by 
defendant, dated at Bradford, in the 
county «-I Simcoe, purporting, but not 
proved, to bear the Bradford post mark, 
and addressed to the woman at Toronto, 
where she received it :—Held, that the 
case could be tried at York. Semble, 
per Draper. C. J., if the postmark had been 
proved, and the letter thus shewn to have 
passed out of defendant’s hands in Sim
coe, intended for the woman, the offence 
would have been complete in that county, 
and the indictment only triable there. 
Per Hagarty, J.. the defendant in that 
case would still have caused the letter 
to be received in York, and might be 
tried there. Qurere, whether, if the 
woman had committed the offence it 
should have been charged as a misde
meanour only, or as the statutory offence 
of perjury Regina v Clement, 26 U. 
C. R. 297.

4. Attempt to Incite — Bail — Recog
nizance — Jurisdiction of Justice of 
the Peace — Criminal Code.]—A de
fendant charged with offering money to 
a person to swear that A., B., or ('. gave 
him a certain sum of money to vote for 
a candidate at an election, was admitted 
to bail and the recognizances taken by 
one justice of the peace :—Held, that 
the offences was not an attempt to com
mit the crime of subornation of perjury, 
but something less, being an incitement 
to give false evidence or particular evi
dence regardless of its truth or falsehood, 
and was a misdemeanour at common law, 
and that s. 601 of the ( !ode • li< 1 not apply. 
The common law jurisdiction as to a 
crime is still operative, notwithstanding 
the Code, and even in cases provided for 
by the Code, unless there is such repug
nancy to the latter law. Rex v. Cole, 
22 Occ. X. 132, 3 O. L. R. 389, 1 O. W. R. 
117.

5. Authority to Administer Oath —
Personation.]—A prisoner was con
victed on an indictment for perjury, in 
having sworn before the deputy returning 
officer at an election for member of the 
House of Commons for the city of Winni- 

j peg, that he was the person whom he 
I represented himself to be named on the 
I list of electors for the polling sub-division. 

He was not an elector, or entitled to vote
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in the constituency. At the trial, pris
oner's counsel contended that there was 
no authority for the deputy returning 
officer, under sec. 45 of the Dominion 
Elections Act, II. S. C., c, 8, to administer 
an oath to any person but an elector, 
and the Judge reserved a case for the 
opinion of the court as to whether the 
Prisoner had been properly convicted :— 
leld. that the statute must receive a 

reasonable construction, that authority 
was intended to be conferred upon the 
officer to administer the oath to any per
son presenting himself and claiming to 
be an elector entitled to vote, and that 
under sec. 148 of the Crim. Code, 1892, 
prisoner had been properly convicted 
of perjury. Regina v. Chamberlain, 
10 Man. L. R. 261.

6. Civil Proceeding Pending.]—The prac. 
tice of indicating parties or witnesses for 
alleged perjury in a civil suit, while pro
ceedings are still pending, disapproved of. 
Chadd v. Meagher, 24 C. P. 54.

7. Committal of Witness by Judge.]—
A Judge after ordering the committal of 
a witness to be held, and prosecuted for 
perjury under R. S. 1886, c. 154, s. 1. 
does not become functus officio thereby, 
but may admit the prisoner to bail. Ex 
Parte Ruthven, 6 B. ('. R. 115, 2 C. C. C.

8. Corroborative Evidence — Leave to 
Appeal.)—The fact that a magistrate 
rejects testimony, tendered as corrobor
ative on a charge of perjury, does not 
of itself warrant the granting of a leave 
to appeal, even if the court of appeal may 
think the magistrate was wrong in re
jecting such evidence. Rex v. Burns, 
4 C. C. C. 323, 1 O. L. R. .336.

9. Evidence of Clerk and Stenographer
— Proof of Proceedings in which 
Offence Committed — Record Book — 
Imperfect Proof — New Trial — Sub
stantial Wrong or Miscarriage.)— 
Crown case reserved by the chairman of 
the general sessions of the peace of the 
county of Brant. The prisoner was con
victed for perjury. The only evidence 
was that of the clerk of assize, who swore 
that the prisoner was called as a witness 
at a certain trial; and that as clerk of 
assize he had sworn the prisoner on said

trial, and he produced his record book 
which he kept as clerk of assize, in which 
he had entered as a witness sworn on said 
trial the name of the prisoner, whom he 
identified as a witness who had been sworn 
by him; and that of the court stenographer 
as to the evidence the prisoner had given 
at the said trial :—Held, the law had 
simplified the proof in such cases under 
s. 691 of the Criminal (’ode, viz., “A cer
tificate containing the substance1 and 
effect only of the indictment and trial 
for any offence, purporting to be signed 
bv the clerk of the court or other officer 
having the custody of the records <»i the 
court whereat the indictment was tried, 
would be sufficient proof of the crime 
for which the prisoner was tried. This 
was absent and the conviction was not 
according to law, since the crime was not 
legally proved. The saving clause (s. 741» 
of the Code that the conviction ought 
not to be set aside as no wrong or mis
carriage had been done in the mistake 
which was invoked by the Crown, did not 
apply and the conviction was reversed 
and a new trial granted. Rex v. Drum- 
mum,. ii o. W. li. 211, in <i. L. I,’. 546.

10. Evidence of Special Facts — Ad
missibility of.)—I). in answering to 
faits et articles on the contestation of a 
saisie arret, or attachment, stated among 
other things “1st, that he. I)., owed 
nothing for board; 2nd, that he, I)., 
from about the beginning of 1880, to 
towards the end of the year 1881, had paid 
iliv board of one I1'., tin- rent of his room, 
and furnished him all the necessaries 
of life with scarcely any exception; 3rd, 
that lu-. F., during all that time, 1880 
and 1881, had no means of support what
ever.” D. being charged with perjury 
in the assignments of perjury and in the 
negative averments the facts sworn to by 
I), in his answers were distinctly nega
tived, in the terms in which they were 
made :—Held, that under the general 
terms of the negative averments it was 
competent for the prosecution to prove 
snecial facts to establish the falsity of 
the answers given by D. in his answers on 
faits et articles, and the conviction could 
not lie set aside because of the admission 
of such proof. Even if the evidence was 
inadmissible there being other charges 
in the same count which were pleaded to, 
a judgment given on a general verdict of 
guilty on that count would lie sustained. 
Downie v. Regina, 15 8. (’. R. 358.
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11. Extradition — (’ode Sec. 148.]— 
The Extradition Act by sec. 3 (R. S. C., 
1886) is made applicable to any subse
quent extradition arrangement entered 
into with a foreign state without the 
necessity of an order in council. Perjury 
is an extradition offence by the convention 
of 1889. Perjury may be committed 
as an extraditable offence by false swearing 
of an affidavit in an action for mainten
ance in a foreign country, without show
ing that such an affidavit of verification 
is required or permitted in Canada. He 
Collins, 10 C. C. ('. 71.

12. False Declaration — Canada Evi
dence Act.]—Sec. 26 of the Canada Evi
dence Act providing that a justice of the 
peace may receive the solemn declaration 
of any person voluntarily making the 
same authorizes the making of such a 
declaration, and sec. 147 of the Code is 
intended to deal with such declaration 
when made falsely. Regina v. Skelton, 
4 C. C. C. 467, 18 C. L. T. 205.

13. Fire Loss — Production of Pol
icy.]—C. S. IT. c. 52, s. 73, empowers 
any justice of the peace to examine on 
oath any person wno comes before him 
to give evidence touching loss by fire, 
in which a mutual insurance company 
is interested, and to administer to him 
the requisite oath. Upon an indictment 
for perjury assigned upon an affidavit 
made in compliance with one of the con
ditions of the policy :—Held, that the 
policy must be produced, although the 
defendant’s affidavit referred to the policy 
in such a way that its existence might be 
fairly inferred. Regina v. Gauan, 17 
(’. P. 530.

14. Form of Indictment.]—An indict
ment for perjury charged that it was com
mitted on the trial of an indictment 
against A. B.. at the court of quarter 
sessions, for the county of B., on the 11th 
of June, 1867, on a charge of larceny :— 
Held, sufficient. Regina v. Macdonald, 
17 C. IV

15. Indictment — Averment of Au
thority.]—Where it appears on the face 
of the indictment that the statement 
complained of was made before a justice 
of the peace in preferring a charge of 
larceny committed within his jurisdiction, 
it is unnecessary to allege expressly that 
he had authority to administer the oath. 
Regina v. Callaghan, 19 U. C. R. 364.

16. Indictment — Private Prose
cutor.}—Upon the trial of an indictment 
for perjury, the private prosecutor has 
no right to appear and be heard without 
the consent of the Crown. Rex v. Gil- 
mori 7 ( C C 219 '»ii I 1: 286 23 
Occ. X. 298.

17. Joint Affidavit.)—A joint affidavit 
made by the defendant and one 1).. stated 
. . “Each for himself maketh oath and 
saith that, &c.,and that he, this deponent, 
is not aware of any adverse claim to or 
occupation of said lot." The defendant 
having been convicted of perjury on this 
latter allegation :—Held, that there was 
neither ambiguity nor doubt in what each 
defendant said, but that each in substance 
st itcd that he was not aware of any 
adverse claim to or occupation of said lot. 
Regina v. Atkinson. 17 C. P. 295.

18. Judicial Proceeding — I)e Facto 
Tribunal — Jurisdiction.]—An in
formation under R. S. Q., Art. 5551, for 
trespass upon lands in the county of 
Huntingdon, in the district of Beau- 
harnois. was laid, heard, and decided 
before the recorder of Valleyfield, an ex 
officio justice of the peace within the whole 
district, but who did not reside in the 
county where the offence was charged to 
have been committed, and was, therefore, 
without jurisdiction to hear the case, 
as R. S. Q.. Art. 5561, provides that such 
offences shall be cognizable only by a 
justice or justices resident within the 
county where the offence has been com
mitted :—Held, affirming the judgment 
in Q. H. 11. K. B. 177. tint the hearing 
of said charge by the recorder, acting as 
a justice of the peace having power to 
he.tr it, was a judicial proceeding within 
the meaning of s. 145 of the Criminal 
Code, and that the appellant was rightly 
convicted for perjury committed by him 
upon such hearing, notwithstanding that 
the recorder had no jurisdiction over the 
subject matter of the complaint. Drew 
v. The King, 23 Occ. X. 148, 33 S. C. R. 
228.

19. Jurat — Place not Mentioned — 
Proof of Taking Oath.]—To sustain 
a conviction for perjury in an affidavit, 
it is not necessary that the jurat should 
contain the place at which the affidavit 
is sworn, for the perjury is committed 
by the taking of the oath, and the jurat 
so far as that is concerned, is not material. 
Regina v. Atkinson, 17 (’. P. 295.
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There was no statement in the affidavit 
as to where it hail been sworn, either in 
the jurat or elsewhere, except the mar
ginal venue, "Canada, county of Cray, 
to wit but the contents shewed that 
it related to lands in that county, and it 
was proved that defendant subscribed the 
affidavit; that the party before whom it 
purported to have been sworn was a 
justice of the peace for that county, and 
had resided there for some years; that the 
affidavit had been received through the 
post-office, by the agent of the Crown 
lands there, by whom it was forwarded 
to the commissioner of Crown lands; 
and that subsequently a patent issued to 
the party on whose behalf the affidavit 
had been made :—Held, evidence from 
which the jury might infer that the affi
davit was sworn in the county of (Irey. hi.

Held,also, that if theaffidavit was sworn 
in the county of drey, the proof of the 
swearing by the justice of the peace, and 
the taking of the oath by the defendant, 
were made out by proving their signa
tures. In.

20. Justices Hearing Charge Without 
Jurisdiction.]—The prisoner being in
dicted for perjury in giving evidence upon 
a charge of felony against one E. <1.. 
it appeared that the felony was committed 
in the county of Middlesex, if at all. 
The justices before whom the examination 
took place entertained the charge and 
examined the witnesses within the city of 
London. Defendant's counsel objected 
at the trial that the justices, being jus
tices of the county of Middlesex, had no 
jurisdiction, sitting in London, to ex
amine into an offence committed outside 
the city limits :—Held, that the convic
tion was illegal. If EC. in A v. How, 14 
C. P. 307.

Held, also, that the Imperial statute, 
28 (ieo. III., e. 40, s. 1, is local in its 
character anti not in force in this province.

21. Magistrate's Jurisdiction.]—32 & 33 
Viet., c. 23, s. 8 (I).). applies to all cases 
of perjury, not merely to "Perjuries in 
Insurance (’ases,” which is the heading 
under which ss. 4 to 12 arc placed in the 
Act. Regina v. Currie, 31 U. C. R. 682.

Held, therefore, that a magistrate in 
the county of Halton had jurisdiction to 
take an information, and to apprehend 
and to bind over a person charged with 
perjury committed in the county of 
Wellin ton. In.

Held, also, that a recognizance to appear 
for trial on such a charge at the sessions 
was wrong, as that court has no juris
diction in perjury, but a certiorari to 
remove it was refused, as the time for 
the appearance of the party had gone by. 
In.

22. Magistrate Sitting Without Juris
diction — Code Sec. 145.)—Accused was 
charged with having committed a tres
pass in violation of a provincial statute 
of Quebec, and the Act restricts the 
hearing of such cases to a magistrate 
residing in the county where the offence 
arose. The sitting justice herein, was not 
a resident of the county where the offence 
arose, but had ex-officio power of two 
magistrates over the whole district. 
The accused was convicted of perjury 
for false swearing before the magistrate 
in the said case :—Held, on a reserved 
case, that though admitted the magis
trate was technically disqualified, assum
ing the verdict of the jury on the criminal 
trial correct as to the facts, the conviction 
for perjury was valid; it is sufficient if 
the offence is committed before any 
lerson or tribunal whom the witness be- 
ieved at the time had power to administer

the oath and prosecute the enquirv. Rex 
v. Drew, 6 t\ (’. (\ 247, 33 S. (’. R. 228.

23. Municipal Corporations — Investi
gation by County Judge— R. S. ()., ch. 
184, Sec. 477 — Necessity for Specific 
(’marges — Scope of Inquiry — Pro
hibition — When Writ of Prohibition 
will Lie — Taking Evidence in For
eign Country — Evidence.}—The cor
poration of the city of Toronto passed a 
resolution whereby, after reciting that 
one of their officers had been guilty of 
misconduct in relation to his duties as 
inspector of materials furnished and 
work done by contractors in certain 
specified respects, and amongst others, 
in permitting a certain contractor to 
furnish inferior material to the corpor
ation. and in receiving from such con
tractor bribes, and wrongfully conveying 
to him information to facilitate him in 
securing contracts; they referred it to 
the county Judge "to investigate and 
inquire into several matters and things 
therein referred to, and every matter 
and thing connected therewith, and with 
the relations which may have existed, 
or do exist, between the said W. L. (the 
officer in question) and any contractor
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having, or having had contracts with the 
city of T., in order that the truth or fal
sity of the alleged charges of malfeasance, 
breach of trust, gross negligence, and 
other misconduct made against the said 
W. L. may he ascertained.” :—Held, 
that under K. S. O. (1887), eh. 184. sec. 
477, the corporation had power to pass 
the said resolution, specifically referring, 
as it did, to the officer, and the county 
Judge hud power to make the necessary 
enquiries, and for that purpose to sum
mon witnesses, etc., and in doing so, to 
proceed with enquiries against other in
dividuals, besides the contractor, so far 
and so far only, as it might be necessary 
to the enquiry against such officer; but 
the Judge was not authorized to branch 
off into matters between the contractor 
and the corporation, in which such officer 
was in no manner concerned ; and on the 
authority of He Squier, 46 IT. C. It. 474. 
the contractor was entitled to a writ of 
prohibition to prevent such investigation 
as to any future proceedings, he having 
appeared and taken part, could not now 
complain of them. The corporation, under 
authority of the same Act, also referred it 
to the said judge by three resolutions to 
enquire generally into the relations be
tween the corfxtration, its officials and 
contractors, tending to undue influence in 
favor of contractors, and as to whether 
contractors or other persons wrongfully 
obtained money from the corpora! ion by 
fraudulent means, and as to the whole 
system of tendering, awarding, fulfilling 
and inspecting contracts. Held, 
that these resolutions were alto
gether of too general a character to au
thorize the Judge to proceed with any 
enquiry in reference to the said contractor 
in the subjects referred to, and that he 
was in like manner entitled to a writ of 
prohibition to prevent such enquiry. 
The statute does not mean, or contem
plate, that the corporation shall authorize 
in such general and undefined tenus an 
investigation and inquiry into corporation 
affairs which implicate individuals gen
erally without naming the person or per
sons implicated, and without much greater 
particularity in specifying the nature of 
the misconduct to be investigated. Held 
that in holding an investigation under 
the statute, the Judge was acting in a 
judicial capacity and not as a mere in
vestigator or commissioner. Semble, that [ 
if the county Judge in the course of such 
investigations proceeded to the United 1

! States to take evidence, any oath ad
ministered by him in the United States 
would have no legal significance, and 
any false statement made by a person 
sworn before him under such circum
stances would not have attached to it 

! the consequences of perjury. In rb
: (lOI)SOX AND THE ClTY OF TORONTO,

18 O. R. 275.
24. Municipal Election.]—An election 

under the Municipal Act is commenced
: when the returning officer receives the 
! nomination of the candidates, and it is 
I not necessary to constitute an election 
! that a poll should be demanded. Where, 

therefore, in an indictment for perjury,
; defendant was alleged to have sworn 
! that no notice of the disqualification of a 
: candidate for township councillor had 

been given previous to or at the time of 
holding the election, the perjury assigned 
being that such notice had been given 

I previous to the election ; and the notice 
I appeared to have been given on the 
' nomination of the candidate objected to :
| —Held, that the assignment was not 

proved. Regina v. Cowan, 24 V. ('. R. 
(iOt).

25. Negative Averment — Evidence.}— 
I)., in answering to faits et articles on

I the contestation of a saisie arret, or 
1 attachment, stated among other things,
1 “1st, that he. I)., owed nothing for his 
| board ; 2nd, that he. 1).. from about the 
! beginning of 1880 to towards the end of 

the year 1881. had paid the board of one 
F., the rent of his room, and furnished 
him all the necessaries of life, with scarcely 
any exception; 3rd, that he. F.. during 
all that time. 1880 and 1881. had no 
means of support whatever.” I). being 
charged with perjury, in the assignments 
of perjury and in the negative averments, 
the facts sworn to by I). in his answers 
were distinctly negatived, in the terms 
in which they were made :—Held, that 
under the general terms of the negative 
averments, it was competent for the 
prosecution to prove special facts to es
tablish the falsity of the answers given 
by I). in his answers on faits et articles, 
and the conviction could not he set aside 
because of the admission of such proof. 
Even if the evidence was inadmissible, 
there being other charges in the count 
which were pleaded to, a judgment given 
on a general verdict of guilty on that 
count would be sustained. Downie v. 
Regina, 15 S. (\ R. 358.
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26. New Trial — Appeal — Descrip
tion of Offence — Confession — Im
proper Admission of Criminating Ans
wers before Judicial Tribunal.]—
A count alleging perjury before a coroner 
—omitting any reference to the coroner's 
jury—was held sufficient in view of sec
tion 611, s.-s. 3 and 4, and s. 723 of the 
Criminal Code. A new trial was granted 
on the ground of the reception of evidence 
an admission made by the accused in 
answer to questions put to him as a 
witness on the inquest before the coroner’s 
jury, it being held that s. 5 of the Canada 
Evidence Act, 1893, compelled the wit
ness to answer, and protected him against 
his answers being used in evidence against 
him in any criminal proceeding thereafter 
instituted against him other than a prose
cution for perjury in giving such evidence, 
and this without the necessity for 
the claim of privilege on the part of tin- 
witness. The Queen v. Thompson, 2 
Terr. L. R. 383.

27. Oath Administered in Foreign Coun
try.]—Semble, that if the county Judge 
in the course of an investigation under 
R. S. (). 1887, c. 184, s. 477, proceeded 
to the United States to take evidence, 
any oath administered by him in the 
United States would have no legal sig
nificance, and any false statement made 
by a person sworn before him under such 
circumstances would not have attached 
to it the consequences of perjury. In re 
Godson and City of Toronto, 16 O. R. 
278.

28. Personation and Perjury — Ac
quittal on Former Charge — Trial 
for Perjury — Identity of Accused — 
“Autrefois Acquit” — Res Judicata — 
Nemo bis vexari — Criminal Code.]— 
Rex v. Quinn, 6 O. W. R. mil, 11 O. L. 
R. 242.

29. Power to Administer Oath.]—A com 
missioner authorized to take affidavits 
in the Supreme Court has no power to 
take an affidavit of the service of an order 
in case of review of the judgment of a 
justice of the peace, and the party swear
ing falsely in such an affidavit cannot be 
indicted for perjury. Regina v. McIn
tosh. l Ibm. N. B. R. 372.

Semble, perjury may he assigned where 
the oath has been administered on the 
Common Prayer Rook of the Church of j 
England. See McAdam v. Weaver, 2 
Kerr’s, N. B. R. 176

30. Proceedings Before Information —
Form of Indictment.]—Upon an in
dictment for perjury committed upon the 
hearing of a complaint before a magis
trate, the information having been proved: 
—Held, upon a case reserved, that it was 
unnecessary to prove any summons issued, 
or any step taken to bring the person 
complained of before the magistrate; 
for so long as he was present, the manner 
of his getting there was immaterial. 
Regina v. Mason, 29 U. C. li. 431.

The indictment was defective for not 
showing the jurisdiction over the offence, 
by alleging where the liquor was sold, 
the sale of which without license was the 
complaint; but as judgment had been 
pronounced, this could be taken advan
tage of only by writ of error. Quaere, 
whether it was not defective also, for not 
showing that the person complained against 
was present, or that a summons issued, 
and that the magistrate was authorized 
to proceed ex parte. 1b.

31. Proof of Former Trial — Matter 
of Record.}—On the trial of an indict
ment for perjury, the proper legal proof 
of the previous trial wherein the perjury 
is alleged to have been committed, is 
by production of the record of the former 
trial, that is to say, the sworn or exem
plified copy of the indictment and verdict 
and judgment thereon, or by some au
thoritative document which the law has 
declared to be a sufficient substitute 
therefor. R. v. Drummond, 10 C. C. C. 
341, 10 O. L. R. 846.

32. Scienter — Civil Suit Pending.]— 
One of the elements of the crime of perjury 
is that the accused knowing the fact, 
swore to what he knew to be false; and 
such is an essential allegation to the 
charge. Where the alleged perjury was 
committed in an affidavit, the whole 
context of the affidavit must be looked 
at, and the statements weighed as a whole 
in arriving at the conclusion of the guilt 
or innocence of the accused. Where a 
civil suit is pending involving the very 
question on which perjury is charged, 
the court has determined to postpone the 
criminal trial until the civil suit is deter
mined. R. v. Cohen, 6 C. C. C. 386.

33. Substantial Wrong — Rejection 
of Evidence in Civil Action — New 
Trial.}—The full court holding that there 
was evidence in the depositions of the
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accused at the civil trial which was ex
planatory of the criminal charge and 
which might have influenced the jury, 
there was a ‘substantial wrong* and the 
prisoner was entitled to a new trial. 
Rex v. Coote, 8 C. C. ('. 199, 10 R. C. R. 
285.

34. Summary Trial — Jurisdiction.}— 
A magistrate has jurisdiction to adjudi
cate summarily upon a charge of perjury 
where the accused consents. Rex v. 
Burns, 4 C. C. (’. 330, 1 O. L. R. 336.

35. Trial Without Jurisdiction.]—The 
clerk of a division court, acting under 
13 A- 14 Viet., c. 63, s. 102, issued an 
interpleader summons of his own author
ity. without the bailiff's request; both 
parties attended before a barrister ap
pointed by the Judge of the court, who 
was ill, and an order was made. Tin- 
Judge afterwards ordered a new trial, 
which took place. The defendant was 
convicted for perjury committed upon 
that occasion :—Held, that both parties 
having appeared, the proceedings in the 
first instance could not be considered 
void for want of a previous application 
by the bailiff; but :—Held, also, that it 
was not competent for the Judge to order 
such new trial, tin- first order being made 
final by the statute; and that the con
viction was then-fore illegal. Regina 
v. I)oty, 13 V. (’. R. 398.

36. Variance Between Indictment and 
Information.]—The court will not quash 
tin- indictment because there is a variance 
in the specific charge of perjury contained 
in the information and that in the indict
ment provided the indictment sets forth 
the substantial charge contained in the 
information. Regina v. Broad, 14 C. V. 
168.

37. Voter’s Oath.]—The swearing falsely 
by a voter, at an election for aldermen 
or common councilmen for the city of 
Toronto, that he is the person described 
in the list of voters entitled to vote, is 
not perjury by any express enactment, 
and a plea of justification to a declaration 
on the case for imputing perjury to plain
tiff on the ground of such false swearing, 
is bad on demurrer. Thomas v. Platt, 
1 V. C. R. 217.

See also Extradition — Indictment.

PERMANENT INJURY.

See Necessaries.

PERSON.

1. Interpretation of a Relation to Cor
poration.]-—The word “person” does not 
include corporations upon summary pro
ceedings under the Code being heard 
before a justice of the peace. Ex Parte 
Woodstock Electric Light Co.. 4 
C. C. C. 107, 34 X. B. R. 460.

PERSONATION.

1. Personation of Voter — “Refer
endum”— Ontario Liquor Act, 1902 — 
Sentence — Police Magistrate — 
Judicial Discretion — Right of Ap
peal — Mandamus — Status of Appli
cant— Informant.]—Re Denison, Rex 
v. Case, 6 O. L. It. 104, 2 O. W. R. 152, 
512.

2. Procuring Another to Vote Knowing 
he has no Right to Vote.]—The man who 
brings forward another and induces him 
to vote at a polling place where he has 
no right to vote, the former knowing 
that the latter has no such right, is guilty 
of a corrupt practice within the meaning 
of section 168 of the Ontario Election Act, 
R. S. O., 1897, eh. 9. Rex v. Coulter, 
7 C. C. C. 288, 6 O. L. R. 114, 23 Occ. X. 
280.

3. Procuring Personation — Liquor 
Act, 1902 — Ontario Election Act — 
Conviction.]—Rex v. Coulter, 6 O. L. 
R. U4, 2 O. W. R. 523.

4. Quantum of Bail on Charges of.]— 
Upon an application for bail in a com
mittal under the Dominion Elections Act, 
1900, substantial bail will be required

I where there is not only danger of the 
accused fleeing to avoid punishment, 
but that bail may lie intentionally for
feited to avoid scandal. Regina v. 
Stewart, 4 C. C. C. 131.

See also Elections.
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PILOTAGE ACT.

1. By-Law Creating Offence Under.]—
The Pilotage Act and 57-58 Viet. ch. 18 en
ables the Montreal Harbor Commissioners 
to pass a by-law making it an offence for 
a pilot who is selected for service with 
one transatlantic line to handle more than 
thirty vessels of that line during the sea
son, or to take service on any vessel of 
another line. Perrault v. Montreal 
Harbor Commissioners 4 C. C. C. 501, 
Q. R. 17 8. C. 501.

PIRACY.

1. Piracy — Revolt — 41, 42 Vicr. 
(Imp.), c. 73 — Crim. Code 128.]—The 
prisoner was committed for unlawfully 
endeavouring to make a revolt on board 
ship on the high seas. It was held that 
c. 73, 41 and 42 Viet. (Imp.) was not 
applicable as it refers solely to offences 
committed within a marine league of 
the coasts of His Majesty's dominions. 
Nor could the Crown proceed under sec. 
128 of the Code until the consent of the 
Governor General had been obtained in 
accordance with sec. 542 of the Code. 
Rex v. Heckman, 5 C. C. C. 242.

PLEA.

1. Change of — Power of Court to 
Allow.]—Where an accused has pleaded 
guilty to a charge of murder, and sentence 
has been deferred, the court in its dis
cretion has power to permit a withdrawal 
of the plea before sentence has been pro
nounced. Where <m a joint indictment 
one prisoner pleads guilty and the other 
not guilty and the latter is tried and ac
quitted, the court where the sentence has 
not been pronounced, will permit a change 
of plea. where the acquittal of the one 
is wholly inconsistent with the guilt of 
the other. It. v. Herbert, 0 C. C. C. 215.

2. Of Guilty — Re-Opening After 
Conviction Entered.]—Where a con
viction has been entered on a plea of 
guilty the court has no power to re-open 
the hearing on the merits, which would 
be tantamount to allowing the defendant 
to withdraw his plea of guilty; and the 
case will not be reviewed on appeal for

the purpose of reviewing the punishment 
imposed, unless the magistrate exercised 
his discretion improperly and oppres
sively. R. v. Bowman, 0 B. C. R. 271, 
2 C. C. C. 89.

3. Special Plea — Criminal Libel — 
Justification.]—Special plea should con
tain only the statement in a summary 
form of the material facts on which the 
party pleading relies, and not the evi
dence by which it is proposed to prove 
such facts nor any statement purely of 
comment or argument. The existence, 
date, and effect of document relied on 
may be stated, but the document itself 
cannot be embodied in the plea. Re
gina v. Wm. A. Grenier, 1 C. C. C. 55.

See also Indictment — Prisoner — 
Speedy Trial — Trial.

POISONING.

Poisoning.]—On a charge of murder 
of second husband by arsenical poisoning, 
evidence showing prisoner’s former hus
band taken suddenly ill after eating food 
prepared by prisoner and symptoms 
attending his illness and death those 
of arsenical poisoning held admissible. 
Regina v. Sternaman, 1 C. C. C. 1, 29 
O. R. 33.

POLICE COURT.

Police Court.]—Whether the police 
court is a court of justice within 32 & 33 
Viet., c. 21, s. 18, or not is a question of 
law which may be reserved by the Judge 
at the trial, under C. 8. U. C. e. 112, s. 1, 
and where it does not appear by the record 
in error that the Judge refused to reserve 
such question it cannot be considered 
upon a writ <>t error. REGINA V. MASON, 
22 C. P. 46.

POLICE MAGISTRATE.

1. Commission for County — Juris
diction in City Under Provincial 
Statute (N. B.) — Part LV. Code.}— 
A police magistrate for a county with 
certain jurisdiction within a city therein
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is not a police magistrate of the city within 
the meaning of Part LV. of the Code, and 
has no jurisdiction to hold a summary 
trial thereunder. Rex v. Benner, 8 
C. C. C. 398, 35 N. B. R. 632.

2. Ex Officio Jurisdiction as Justice of 
the Peace to try Cases Arising in County.]—
A police magistrate, ex officio possessing 
the power of two justices of the peace 
can try a case arising in the county sitting 
anywhere in the county, so far as the 
place of trial is concerned, the only re
striction being in respect to a case 
originating in a city or town where there 
is a police magistrate, except in case of 
the illness, absence or at the request of 
the police magistrate. Regina v. Mc
Lean, 3 C. C. C. 323.

3. Jurisdiction — Criminal Code, 785.] 
—Queen v. Carters, 1 Can. C. C. 41.

See also Certiorari — Conviction — 
Justice of the Peace — Jurisdiction.

POLYGAMY.

1. Indian Married to Two Indian Wo
men by Tribal Rites.]—An Indian prac
tising polygamy with two Indian women 
to whom he had been married in accord
ance with the tribal rites, comes within 
the provisions of sub-section (a) of sec. 
278 of the Code. Regina v. Bear’s 
Shin Bone, 3 C. C. C. 329, 4 Terr. L. It. 
173.

2. Indian Marriage.]—An Indian who 
according to the marriage customs of his 
tribe takes two women at the same time 
as his wives and cohabits with them, is 
guilty of an offence under s. 278 of the 
Criminal Code. Regina v. “Bear’s Shin 
Bone”, 4 Terr. L. R. 173.

POSSESSION.

1. Of Counterfeit Money — Evidence 
of Guilty Knowledge.] — Upon an 
dictment charging possession of a coun
terfeit coin, an objection to the Crown 
introducing evidence of the prisoner 
having genuine trade dollars on his person 
when arrested, and which he had tried 
to pass off as worth one dollar when their

; real value was sixty cents, was sustained 
on the ground that guilty knowledge 
would have to be established by proving 
that the trade dollars were counterfeit. 
Regina v. Beaham, 4 C. C. C. 63, Q. R. 8 
Q. B. 448.

2. Possessing Distilling Apparatus.]—
The offence of possessing distilling appar
atus without having made a return there
of, contrary to the Inland Revenue Act, 
31 Viet., c. 8, s. 130, is a “crime”. Re 
Lucas and McGlahhan, 29 U. C. R. 81.

POST LETTER.
1. Letter Handed to Postman.]—Within 

I the meaning of 52 V. c. 20, s. 2 (D.),
a letter handed to a postman, in the 

I post-office itself, is a letter “confiée a la 
I poste” (post letter), and where the post

man steals such letter he may be con
victed under s. 326 (c) of the Criminal 

I Code. Rex v. Trepanier, Q. R. 10, 
K. B. 222.

2. Stealing Letter — Admissibility of 
I Confession of Carrier — Code Sec.

326.]—Prisoner was a letter-carrier as
signed to a certain district in Toronto 
city. Decoy letters wen; written by the 
inspector, enclosed and addressed in 
envelopes to persons in the district of 
the accused. The letters were placed in 
the wicket in the ordinary course of the 
routine of sorting and were received by 
accused in ordinary course of his regular 
duties :—Held, that they were post letters 
within the meaning of the statute. In 
order that a confession of a prisoner may 
be admissible it must be proved affirma
tively to the satisfaction of the trial Judge, 
that it was made freely and voluntarily 
and not in response to any threat or sug
gestion of advantage to be inferred either 
directly or indirectly used by a person 
in a position of authority in connection 
with the prosecution. It. v. Ryan, 9 
C. C. C. 347, 9 O. L. It. 137.

See also Theft.

PRACTICE AND PROCEDURE.

1. Adjournment of Hearing — Pre
sence of Accused.]—Where the hearing 
of an information for assault was ad-
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journed in the presence of accused to a 
certain date and the accused was not 
present on that date, the magistrates 
were justified in proceeding in his absence. 
Danault v. Robida, 8 C. C. C. 501, Q. R. 
10 S. C. 199.

2. Appeal from Summary Conviction.]—
Sec. 881 of the Code providing that an 
appeal from a summary conviction to the 
court of general sessions in Ontario shall 
be tried without a jury is intra vires of 
the Dominion, being a matter ni pro
cedure,and not a matter of the constitution 
of a criminal court. Regina v. Malloky,
1 C. ('. C. 116.

3. Appeal — Leave — Acquittal by 
Magistrate — Application by Phose- 
cutoii — Perjury — Corroboration.]— 
A motion by the prosecutor, under s. 
744 of the Criminal Code (as amended by 
63 & f>4 V., c. 46), for leave to appeal 
from the decision of a police magistrate 
acquitting the defendant of perjury, 
and refusing to reserve for the opinion of 
the court of appeal the question whether 
there was corroborative evidence of the 
prosecutor in any material particular, 
and whether the magistrate exercised 
a legal discretion under s. 791 of the Code 
in declining to adjudicate summarilly 
upon the case, and had jurisdiction to 
try the defendant, who was a client of 
the Crown court attorney, in the absence 
of counsel for the Crown, was refused, 
under circumstances and for reasons 
appearing in the report. Rex v. Burns, 
21 Oce. N. 202, 1 O. L. R. 336.

4. Appeal — Leave — Reserved Case 
— Grounds for Granting — Remarks 
op Judge — Prejudice — Jurors — 
Evidence.]—Held, affirming the judg
ment in Q. R. 12 K. B. 368, that a verdict 
cannot l><‘ impeached in consequence of 
an observation made by the Judge pre
siding at the trial, unless such observation 
was calculated to influence the jury against 
the defendant; and, consequently, the 
fact that the Judge remarked to the de
fendant’s counsel while the jury was being 
sworn, “if you continue to challenge every 
man who reads the newspapers, we shall 
have the most ignorant jurors selected 
for the trial of this cause,” is not a proper 
ground for granting leave to appeal, such 
remark having no tendency to influence 
the jury against the defendant, and being 
without importance. 2. An observation

by the Judge presiding at the trial of a 
criminal case, in his charge to the jury, 
to the effect that “about 40 or 50 wit
nesses had been examined for the purpose 
of establishing the defendant's good char
acter. and that it was very strange that 
it should take 40 or 50 witnesses to es
tablish it,” is not an irregularity which 
can constitute a ground for granting leave 
to appeal, the presiding Judge having the 
right to express his opinion of the evi
dence, which, however, may or may not 
be accepted by the jury, who decide finally 
as to the innocence or guilt of the accused. 
3. An appeal from the verdict to the court 
of King’s bench sitting in appeal lies only 
upon questions of law arising either on 
the trial or an any of the proceedings, 
preliminary, subsequent, or incidental 
thereto, or arising out of the direction of 
the Judge. It follows that in cases such 
as the following, the right of appeal does 
not exist, viz., where it it alleged that one 
of the jurors was prejudiced against the 
prisoner; where it is alleged that the ver
dict was the result of an improper arrange
ment entered into between the jurors, 
these being questions of fact; or where it 
appears that no application was made 
to the trial Judge to reserve the question 
for the opinion of the court of appeal. 
Rex v. Carlin, Q. R. 12 K. B. 483.

5. Appeal — Leave — Forum.]—Since 
the passing of 63 & 64 V., c. 46. s. 3, 
amending s. 744 of the Criminal Code, 
the accused may apply directly to the 
court of appeal to obtain leave to appeal. 
Rex v. Trepanier, Q. R. 10 K. B. 222.

6. Appeal — Leave — Practice — 
Oath for Chinamen — Form of — Per
jury — Confession — Threat or In
ducement — Voluntary Confession — 
Judge’s Ruling — Review.]—The pris
oner, a Chinaman, had been convicted for 
perjury :—Held, that leave to appeal 
to the court of Criminal Appeal should 
not be lightly granted, and the repre
sentative of the Crown should be served 
with a notice of motion setting out the 
grounds of appeal. Qutrre, whether the 
ruling of a Judge as to the admissibility 
of a confession is open to review by the 
court of Criminal Appeal :—Held, on the 
facts, that before making his confession 
the prisoner was duly cautioned, and 
that the confession was admissible in 
evidence, although, on an occasion pre
vious to his making it, an inducement
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may have been held out to him. When a 
witness without objection takes an oath 
in the form ordinarily administered to 
persons of his race or belief, he is then 
under a legal obligation to speak the truth 
and cannot be heard to say that he was 
not sworn. Perjury may be assigned 
in respect of statements given in evidence 
b\ a Chinaman, who was not a Christian, 
where the oath was administered to him 
by the burning of paper and an admon
ition to him “that he was to tell the truth, 
the whole truth, and nothing but the 
truth,or his soul would burn up as the 
paper had been burned.” Rex v. Lai 
Ping, 25 Dec. X. 22, 11 B. C. It. 102.

7. Application for Leave to Appeal —
Notice to Attorney-General.]—The 
Attorney-General should be served with 
a notice of motion for leave to appeal 
to the court of appeal after a reserved 
case has been refused. Rex v. Lai Pino, 
8 C. C. C. 467, 11 B. (’. R. 102.

8. Arrest of Prisoner in Foreign Country 
Without Warrant — Detention and 
Return to Ontario to Answer Charge 
of Theft — Habeas Corpus — Custody 
Under Oral Remands — Justice of 
the Peace — Jurisdiction — Police 
Magistrate. Rex v. Walton, 6 O. W. 
R. 905, 11 O. L. R. 94.

9. Arrest Under Warrant — Escape — 
Right to Re-Arrest Under Same 
Warrant.]—The prisoner had been ar
rested at Amherst by one of the police 
of that town, under a warrant. After 
his arrest he escaped, and left the town 
for some weeks. When he returned he 
was re-arrested under the same warrant : 
—Held, that, at the most, the escape in 
this case was negligence on the part of 
the officer, and that he did not contem
plât»' a voluntary abandonment of his

f>risoner, but negligently trusted to the 
atter’s promise to surrender himself 

under the warrant; therefore, he might 
be re-arrested. Rex v. O’Hearn, 21 
Occ. X. 355.

10. Bail — Estreat — Motion to 
Vacate — Delay — Adjournment of 
Hearing Without Notice to Sure
ties — Conflicting Affidavits.]—Rex 
v. May. 5 O. W. R. 68.

11. Bail — Estreat — Certificate 
of Non-Appearance — Informality —

I Criminal ( ode — Forms — Motion to 
! Vacate Estreat — Delay — Action 

Taken on Certificate.]—Rex v. May, 
5 O. W. R. 67.

12. Bail — Estreat — Sittings of 
Court— Non-Appearance— Notice.]— 
In a recognizance of bail the expression 
“the next sittings of a court of competent 
criminal jurisdiction,” means the next 
sittings fixed by the Lieutenant-Governor 
in council in pursuance <»i the N. W. T. 
Act, s. 55. The fact that a special sitting 
was held in the interval pursuant to the 
N. W. T. Amendment Act, 1891, s. 12, 
s.-s. 2, for the trial of a designated pris
oner confined in gaol and awaiting trial, 
did not affect the obligation of the ac
cused to appear at the next sittings fixed 
by the Lieutenant-Governor. No notice 
to the bail of intention to estreat or to 
produce the accused is necessary. Re
gina v. Schram, 2 U. C. It. '.'l. and lie 
Talbot’s Bail, 23 < h R. 65, followed. 
In re McArthur’s Bail (No. 1), 2 Terr. 
L. R. 413.

13. Bail — Right to — Discretion 
of Judge.)—All Supreme Courts of 
criminal jurisdiction, or one of the their 
Judges, and also, in the Province of Que-

1 bee. a Judge of the Superior Court, have 
authority to admit to bail persons accused 
of any crime whatsoever (including trea
son and capital offences), but as respects 
indictable offences which, before the 
enacting of the Criminal Code, were fe
lonious. it is within their discretion to 
grant or refuse the application for bail. 
With respect to indictable offences which 
were formerly misdemeanours, the ac
cused is entitled to be admitted to bail 
as a matter of right. 2. The propriety 
of admitting to bail for indictable offences 
which were formerly classed as felonies 
should be determined with reference to 
the accused person’s opportunities for 
escape, and to the probability of his 
appearing for trial. To determine this 

I point it is proper to consider the nature 
of the offence charged and its punishment, 
the strength of the evidence against the 
accused, his character, means, and stand
ing. Where a serious doubt exists as 
to his guilt the application for bail should 
be granted, If. on the evidence, it stands 

I indifferent whether he is guilty or inno- 
j cent, the rule generally is to admit him 
' to bail; but if his guilt is beyond dispute,
I the general rule is not to grant the appli-
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cation for hail unless the opportunities 
to escape do not appear to he possible 
and it is consequently almost certain that 
he will appear for trial. The fact that 
the application for hail is not opposed 
either by the Attorney-General or the 
private prosecutor may also he taken 
into account by the court or Judge. Rex 
v. Fortier, Q. R. 13 K. 13. 261, 23 Occ. 
N. 115.

14. Commission— Defamatory Libel 
— Time of Application.]—It is not too 
late to move at the trial of an indictment 
of defamatory libel for a commission to 
take evidence, as the accused is entitled 
to all of the time up to his arraignment 
to consider whether he would plead 
justification. Regina v. Nicol, 5 C. C. C. 
81, 8 B. C. R. 276, 22 Oee. N.

15. Demurrer to an Indictment Against 
a Corporation.]—Old practice prevails 
respecting demurrer to an indictment 
against a corporation for maintaining 
a nuisance. Regina v. Toronto Street 
Railway Co., 4 C. C. C. 4.

16. Judicial Committee of Privy Coun
cil — Hypothetical Questions.]—It is 
contrary to the established practice of 
the Judicial Committee of the Privy 
Council to give any judicial opinion on 
hypothetical questions. When questions 
arise, they must arise in concrete cases, 
involving private rights. Attorney- 
General v. Hamilton R. W. Co., 7

826, (1908), Ac. 824.

17. Habeas Corpus Application — Pris
oner’s Affidavit.}—An application for 
a writ of habeas corpus in a criminal 
matter cannot be entertained without 
the prisoner’s affidavit or evidence of his 
coercion. Regina v. Black. 8 C. C. C. 
465.

18. Summary Conviction — Failure 
to Take Depositions in Writing — 
Certiorari.]—A summary conviction for 
assault was quashed because the magis
trates did not take down the evidence 
in writing. Danault v. Robida, 8 
C. C. C. 501, Q. R. 10 S. C. 199.

19. Summary Proceeding — Failure 
to Prove Service of Summons.]—A 
conviction for being a vagrant was quash
ed on the ground that no evidence was 
given of the service of the summons on

the accused, he not appearing at the 
hearing. Rex v. Levesque, 8 C. C. C. 
505. 6 Q. P. R. 64.

20. Supreme Court Appeal.]—By s. 31
of the Supreme and Exchequer Courts 
Act ( K. S. c., e. 135, s. 31), “no appeal 
shall be allowed in any case of proceedings 
for or upon a writ of habeas corpus arising 
out of any claim for extraditing made 
under any treaty.” On application to 
the court to fix a day for hearing a motion 
to quash such an appeal :—Held, that 
the matter was cora non judice and there 
was no necessity for a motion to quash. 
In re Lazier, 29 S. C. It. 630.

21. Warrant of Commitment — Arrest 
in Another County — Failure to In
dorse.]—It is no ground for the discharge 
of a prisoner that the warrant of commit-

; ment, where the prisoner had been arrested 
in another county, was not endorsed by 
a justice of that county. Rex v. White- 
side, 8 C. C. C. 478. 4 O. W. R. 113, 237, 
8 O. L. It. 622.

See also Appeal — Bail — Certiorari
— Indictment — Jury — Speedy Trial
— Stated Case — Trial.

PRACTISING MEDICINE.

1. Practising Medicine—Manual Man
ipulation for Reward does not Con
stitute.]—Manual manipulation of a pat
ient for reward with the object of curing 
disease, even where it follows upon a close 
enquiry from the patient as to his symp
toms is not a practising of medicine within 
either the letter or spirit of the Ontario 
Medical Act. Regin tv. V allbau, 3 (
435 (Ont.), 20 Occ. N. 310.

2. Vendor of Patent Medicines — B. C.
Medical Act.]—Where a seller of patent 
medicines calls upon people to submit to 
personal manipulation or inspection, 
and the only charge made is for the med
icine sold it is practising medicine for 
gain or hope of reward, within the mean
ing of the British Columbia Medical Act. 
Regina v. Branfield, 3 C. C. C. 161.

See Medicine.
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PRAIRIE FIRES.

1. Prairie Fire Ordinance — Railway 
Engine — Escape of Fire.]—An or
dinance of the Territories prohibited the 
kindling and placing of fire “in the open 
air in any part of the Territories.” except 
for certain purposes. The defendants, 
who were respectively fireman and en
gineer on a freight trian. were severally 
convicted of a breach of the ordinance 
upon evidence to the effect that sparks 
from the tire which they had kindled 
in the locomotive engine had kindled a 
fire on the adjacent prairie, there being, 
as the magistrate found, no evidence of 
improper construction of the engine, or 
of negligence on the part of the defend
ants :—Held, that these facts afforded 
no evidence of the defendants kindling 
a fire “in the open air.” Resina v. 
Clive, Regina v. Holdsworth, 1 Terr. 
L. R. 170.

PRECEDENT.

1. Following Decisions.)—As the court 
of appeal for criminal cases is now con
stituted, the decision of the Judges of 
one court is not binding on Judges sitting 
as another court of co-ordinate juris
diction. Regina v. Hammond, 2!) O. R. 
211.

PREJUDICE.

1. Amendment of Indictment — Pre
ferring New Charge from that i\ 
Commitment — Code Sec. 641-743.]— 
Where a prisoner was committed for 
trial on a charge of theft, and an indict- , 
ment was preferred charging false pre
tences. it was held that the indictment 
would lie, where the evidence at the pre
liminary hearing and at the trial sup
ported the latter charge. An amendment 
was also allowed striking out words in j 
the indictment considered as unneces- 
sary, and the question of prejudice was 
one for the trial Judge, and he having 
been of the opinion that the defence was ; 
not prejudiced, it was not open to the 
accused to raise the point on the case re
served. R. v. Patterson, 2 C. C. C. 339.

See also Indictment — Justice of 
the Peace — Prisoner.

PRELIMINARY DEPOSITION.

See Deposition — Evidence.

PRELIMINARY ENQUIRY.

1. Before Magistrate — Discretion — 
Evidence — Re-Opening.]—In a crim
inal matter the preliminary enquete be
fore the magistrate in respect of an offence 
which may be prosecuted by way of in
formation. is not, properly speaking, 
the enquete of the complainant, but that 
of the magistrate. 2. At the time of the 
preliminary hearing, after the enquete 
of the prosecution has been declared 
closed, and nothing has been shewn 
against the accused, and even after the 
parties have been heard as to the legal 
effect of the evidence, the magistrate 
has a discretion to permit the prosecutor 
to re-open the enquete to make more 
ample proof. Belanger v. Mulvena, 
Q. R. 22 S. C. 37.

2. Evidence for the Defence.]—Remarks 
upon the general right of a person charged 
before a magistrate with an indictable 
offence to call witnesses for his defence; 
and of a person whose extradition is 
demanded to shew by evidence that what 
he is charged with is not an extradition 
crime :—Semble, that the evidence here 
offered, as stated in the report of the case 
was not improperly rejected. In re 
Phipps, 8 A. R. 77.

3. Evidence for the Defence.)—The
magistrate should not go beyond a bare 
inquiry as to the prima facie evidence 
of criminality of the accused, and should 
not inquire into matters of defence which 
do not affect such criminality. In re 
Caldwell. 5 P. R. 217.

4. Holding on Sunday — Illegality 
of — Grim. Code 729.]—The holding of 
a preliminary inquiry on Sunday is 
illegal, and is not affected by Grim. Code 
sec. 729, which refers only to matters 
before a jury. Regina v. Cavelier,
1 C. C. C. 134, 11 Man. L. R. 333.

5. Locality of Crime — Jurisdiction 
of Magistrate.}—A magistrate has power 
to hold a preliminary inquiry if accused 
are found or apprehended within the
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jurisdiction, although the ottence may 
be committed outside his territorial 
jurisdiction. Regina v. Burke, 5 C. C. C. 
29.

6. Remand — Time.]—A magistrate 
has no jurisdiction to remand an accused 
person for eight days, without having 
the accused brought before him. Re 
Sarault, 9 C. C. C. 448.

7. Rule as to Reasonable Doubt.]—
At a criminal trial the rule is for the jury 
to give the benefit of a reasonable doubt 
to the accused, but at a preliminary en
quiry when there is a doubt in the case 
a contrary rule prevails, and it must go 
in favor of committal, not in favor of 
discharge. Ex Parte Feinberg, 4 C. Ù. 
C. 270.

8. Summary Conviction on Preliminary 
Enquiry.]—On a preliminary enquiry of 
an indictable offence, a magistrate has 
no power to summarily convict for a 
lesser offence over which he would have 
had jurisdiction if it had been originally 
charged. Ex Parte Duffy, 8 C. C. C. 
277.

See also Conviction.

PRELIMINARY OBJECTION.

1. By Demurrer in Indictment Against 
a Corporation. I—Preliminary objection 
must be made to an indictment against 
a corporation for maintaining a nuisance 
by demurrer, and not by a motion to 
quash. Regina v. Toronto Street 
Railway Co., 4 C. C. C. 4.

See Indictment — New Trial.

2. Authority of Court in Banco to 
Enquire into Validity of Objections taken 
at Trial on Behalf of Prisoner ond Over
ruled — Prisoners Jointly Indicted — 
Ordering Acquittal of One — Separ
ation of Jury.]—When in a case of felony 
objections were taken by the prisoner’s 
counsel, in arrest of judgment, but over
ruled by the Judge trying the cause, 
the court in banco have authority to 
inquire into the validity of those objec
tions. The presence of the prisoner 
at the argument is not necessary. The 
Judge is not bound to order acquittal

! of one 01 me prisoners joined in an in
dictment at the close of the case for the 
Crown, where evidence is to be adduced 
on behalf of the other prisoners. The 
separation of the jurors, and even their 
conversation with strangers relative to 
the trial during its pendency, are not in 
themselves sufficient to destroy the ver
dict. Queen v. Kennedy, 2 Thom., N. 
S. R. 203.

3. Comment by Judge on Failure to 
Testify.]—The prisoner was indicted for 
theft, and the Judge in charging the jury 
remarked, “If he is not guilty it is very 
easy for him to prove he was not in the 
locality that day. Of course, he had the 
opportunity of going on the stand, but 
at the same time that is not to affect him. 
lie is not bound to go on the stand, and 
it is not to be taken against him that he 
did not; but you have a right to draw the 
inference, that if he were an innocent man 
lie could show where he was that day. 
Now, he has not done that.”—Held 
that it was a contravention of the Canada 
Evidence Act. sec. 4. and a new trial 
should be ordered. R. v. McGuire, 9 
c. ('. ('. 684, 36 N. B. R. 609.

4. Detaining Prisoner to Allow Case 
to be Strengthened.]—Quœre, can a com
mitting magistrate detain a prisoner upon 
the evidence amounting only to a ground 
of suspicion, for the purpose of other 
evidence being imported into the case so 
as to bring it within the treaty. In re 
Kermott, 1 C. L., Ch. 253.

5. Election for Summary Trial — Code 
786.]—The option of a jury trial ought 
to be placed before the accused before 
the magistrate obtains consent to a sum
mary trial. R. v. Shepherd, 6 C. C. C. 
168.

6. Failure to Testify Commented on 
by Judge — Right to New Trial —

I Change of Venue — Terms as to Ex
pense — Code Sec. 743.]—Where the 
presiding Judge inadvertently commented 
on prisoner’s failure to testify, a new trial 
should he granted, as being contrary 
to sec. 4 of the Canada Evidence Act. 
1893; and the effect of the comment cannot 
be said to have been removed by the 
act of the trial Judge in recalling the jury 
and informing them that he had inad
vertently commented on the failure of 
the accused to testify, and that he ought
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not to have done so, since the law forbade 
it. For the thing that the legislature 
has forbidden was done, and it could not, 
from its very nature be undone. It. v. 
Coleman, 2 C. C. C. 531, 30 U. R. 93.

7. Habeas Corpus — Warrant of Com
mitment NOT SHEWING CONVICTION — 
Effect of — Form of Rule Nisi — 
Dispensing with Presence of Prisoner 
or Argument of.]—Ex Parte Etla- 
mass, 2 B. C. R. 232.

8. Inspector of Prisons — Rules.}— 
As to authority of inspector of prisons 
to make rules creating an indictable 
offence. See Hamilton v. Massie. 18 
U. R. 585.

9. Joint Indictment — Separate Trials 
— Evidence of Prisoner Against 
Other — Comment on Failure of De
fence to Call Witness.]—1. An accom
plice in the committing of the offence of 
rape, where two prisoners are jointly 
indicted, and separate trials ordered, 
is not a person charged within the meaning 
of the Canada Evidence Act, sec. 4. 2. 
Such person is a competent and compell
able witness against the other, though 
his evidence may not be used against him
self if he claims protection. R. v. Blais, 
in c.c.c. 854.

10. Money — Taken by Police.]— 
It appearing that money taken by the 
police, from a prisoner would not be re
quired as evidence by the Crown, the 
court ordered it to be restored. Regina 
v. Harris, 1 B. C. R., pt. I., 255.

11. Name of — Wrongly Described 
in Conviction.]—Where the accused 
was charged and convicted under a wrong 
name, and she pleaded to the charge, it 
was held to be too late to raise objection 
on habeas corpus proceedings. The time 
to object was before pleading,when amend
ment could have been made. R. v. Cor
rigan, 2 C. C. C. 591, Q. R. 9 Q. B. 43.

12. Right of Counsel to Reply — Where 
no Defence Offered — Code Sec. 961.] 
—Prisoner’s counsel has right to last 
address the jury where no evidence 
is offered for the defence. The right 
of reply referred to in Code sec. 661 means 
a right of the prosecuting attorney to 
again address the jury after the close of 
the evidence. R. v. Le Blanc, 6 C. C. C. 
348, 29 C. L. J. 729.

13. Right of Prisoner to Make State
ment to Jury After his Counsel’s Address.]
—Notwithstanding the prisoner calls 
no evidence, if he makes such a state
ment, the Crown has the right of reply. 
Regina v. Rogers, 1 B. C. R., pt. II., 119.

14. Right of, to Mixed Jury.]—The right 
I or privilege of a prosecuted party to a 
’ mixed jury in the province of Quebec is a

privilege or right personal with the ac
cused. and depends on the language of 
the prisoner. It is therefore not the sub
ject of election optional with the accused 
for the convenience of counsel. R. v. 

I Yancy, 2 C. C. C. 320.

15. Speedy Trial — No Right of Elec
tion After a Bill of Indictment Pre
ferred.]—1. A waiver of the consti
tutional right of trial by jury can be made 
only in following out a compliance with 
the statutory provisions in that behalf; 
the only cases under the Code in which 
accused persons are allowed speedy trials 
are those in which an information hasi been laid, and a committal for trial or
dered. 2. If no election has been made 
before a bill of indictment is returned 

! founded on the facts disclosed in the de
positions, the accused has no statutory 

j right to demand a speedy trial. 3. The 
right to prefer a subsequent charge by 
sec. 773, with the consent of a Judge 
at the speedy trial, permits the preferment 
only of a charge cognate to the one for 
which the accused was committed. R. 
v. Wener, 6 C. C. C. 406.

16. Venue — Sheriff’s 1873 Amend- 
l ment Act, 1878 — Criminal Law Pro

cedure Act, 1869 (Can.).]—British Col- 
; urnbia was divided into judicial districts 

by the above Acts :—Held, overruling 
Walkem J in Regina v. Malott (1 B. C.

! It., pt. II., p. 207), a criminal must be tried 
in the county or judicial district where 
the crime is alleged to have been com
mitted, in^ this case Kootenay district, 
and not Kamloops, where the trial took 
place, and prisoner discharged upon writ 
of error and ordered to be tried again. 
Malott v. Reginam, 1 B. C. R., pt. II. 
212.

See also Arrest — Bail — Certiorari 
i — Evidence — Election — Indictment 

— Jury — Trial.
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PRIVATE PROSECUTOR.

1. By-Law — Whole Penalty to go 
to the Municipal Corporation.}—The 
power to institute proceedings for breach 
of a by-law which provides the whole 
penalty is to go to the municipal corpor
ation, is not limited to an information 
laid by or on behalf of the municipality, 
but may be instituted by any person. 
Regina v. Chi pm an, 1 C. C. C. 81, 5 B. 
C R. 849.

2. Costs.]—Where an indictment for 
obstructing a highway had been removed 
by certiorari, at the instance of the private 
prosecutor, into this court, and the de
fendant had been acquitted :—Held, that 
there was no power to impose payment of 
costs on such prosecutor. Regina v. 
Hart, 45 U. C. R. 1.

The court, however, has power to make 
payment of costs a condition of any in
dulgence granted in such a case, such as 
the postponement of the trial or a new

3. Evidence that defendant was private 
prosecutor in an action by plaintiffs to 
recover costs under R. S. C., c. 8, s, III. 
See May v. Reid, 16 A. R. 150.

4. Death of—Quashing Conviction — 
Failure to Serve.]—The complainant 
having died before service of the order 
nisi to quash a conviction could be effected 
on him, it was held that it did not put 
an end to the proceedings. The com
plainant is not a party to the record, 
although his name appears, and in certain 
events he may be made liable for costs. 
Regina v. Fitzgerald, 1 C. C. C. 420, 
29 O. R. 203.

5. Grand Juror.]—Where one of the 
grand jurors, by whom an indictment 
for forcible entry and detainer was found 
at the sessions, was the prosecutor, the 
indictment having been removed into the 
Supreme Court, was quashed, though 
after plea. Regina v. Cunard et al., 
Ber. N. B. R. 326 (*500).

Affidavits showing that the prosecutor 
was not present when the bill was found 
by the grand jury, and took no part in 
the matter, were not received : His name 
appearing as one of the jurors in the 
caption of the indictment as returned 
on the certiorari.

6. Leave to Appeal Against Acquittal.]—
Leave to a private prosecutor to appeal 
against an acquittal before a police magis
trate will only be granted under special 
circumstances. Rex v. Burns, 4 C. C. C. 
323, 1 <). L. It. 336.

7. Right to take Part in Proceedings.)—
Held, on motion for a certiorari, that, 
though it is the right of everyone to make 
a complaint with a view to the institution 
of criminal proceedings, and also, under 
certain circumstances, to prefer a bill 
of indictment, yet the prosecutor is no 
party to the prosecution, and cannot 
insist that he, or counsel retained by him, 
shall aid in the conduct of the prosecution. 
Rex v. Gilmore, 23 Occ. N. 298, 6 O. L. 
R. 286, 2 O. W. R. 710.

PRIVILEGE.

1. Evidence — Prosecutor Swearing 
out Information — Refusal to Ans
wer as to Place and Date of Swearing] 
—A person swearing out an information 
purporting to be sworn at a particular 
time and place, is not privileged from 
answering on cross-examination ques
tions tending to show such information 
was not sworn at the time and place it 
purported to be. Ex Parte bonier, 
2 C. C. C. 123, 34 N. B. It. 84.

2. Witness — Immunity from Arrest 
— Application of Common Law D- 
trine].—The claim of privilege of a wit
ter in the protection of the court does 
not extend to protect him from the con
sequences of a criminal offence committed 
by him. while absent from home to give 
evidence. If, however, the proceedings 
were taken with the object of intimidating 
the witness, it would perhaps be a ground 
for the intervention of the court. R. v.
Ewan, 2 <'. C. C. 279.

See also Evidence — Witnesses.

PRIZE FIGHTING.

1. Boxing Exhibition — Code Sec. 92- 
95.]—A grand athletic exhibition was ad
vertised, the contest to be under Marquis 
of Queensbury Rules, for points, for the 
sum of $200. An admission fee was charg-
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ed, all the paraphernalia of a prize-fight was 
employed, and an apparent knock out 
terminated the fight :—Held, that it 
wan a prize-fight within sec. 92 of the Code, 
and it was immaterial whether it was a 
sham or farce, since it was intended to be 
genuine so far as the public were concern
ed. Steele v. Maher, G C. ('. C. 449, Q. 
R. 19 S. C. 392.

2. Crim. Code Sec. 92 — Sparring 
Exhibition — Police Supervision.]—
A sparring exhibition with gloves and 
according to Queensbury or similar rules 
is not an offence at law, but if the parties 
meet intending to fight till one gives in 
from exhaustion or injuries received, it is 
a prize fight, whether the combatants 
use gloves or not. Rut where a license 
for an exhibition is granted by the mayor, 
the exhibition taking place in the presence 
of the police, and the gloves having been 
examined by the police, and no police 
interference having been made till one 
of the combatants having been counted 
out, and it being a matter of serious doubt 
whether the defendant fell, and became 
insensible in consequence of the blow he 
received, or because he tripped on the 
bare boards, it was held that no prize 
fight had taken place, and conviction 
quashed. Rex v. Littlejohn, 8 C. ('. C. 
212.

3. What Constitutes.]—The defendants 
advertised a boxing exhibition, which 
was held in a public hall, and was accom
panied by all the particulars and circum
stances of a prize-fight. Complainant 
submitted that accused came within the 
provisions of the statute; and on behalf 
of the defendants it was contended that 
the encounter was merely a scientific 
boxing parade, and moreover a sham 
fight not forbidden by law :—Held, that, 
as the proof adduced established that the 
encounter in question was accompanied 
by all the circumstances and elements 
which constitute a prize-fight, the de- ; 
fendants committed an infraction of the 
law, Criminal Code, ss. 92-95, for which 
they must be found guilty. Steele v. 
Maher, Q. R. 19 8. C. 392.

PROCURING.

1. Inducement Offered in Foreign Coun
try — Jurisdiction.]—Where the evi

dence shows that the inducement which 
led a girl to come to Canada to become 
an inmate of a brothel in Canada, was 
offered in the United States and the pris
oner was not a British subject, the police 
magistrate1 had no power to commit the 
accused for trial. Re Gertie Johnson, 
8 C. C. C. 243.

2. Warrant of Commitment — Appli
cation of Code Sec. 800 as a Curative 
of Defect in.)—Objection was taken to 
the warrant of commitment as being 
bad for duplicity and uncertainty. The 
conviction recited in it was for “unlaw
fully procuring or attempting to procure 
a girl of seventeen years to become, with
out Canada, a common prostitute, or 
with intent that she might become an 
inmate of a brothel elsewhere.” The 
conviction thus recited held invalid for 
uncertainty and duplicity.—Held, also, 
that sec. 800 of the Crim. Code providing 
that a commitment was not to be held 
void by reason of a defect therein, where 
a conviction was recited and there was a 
good and valid conviction to sustain it, 
did not prevent the objection being fatal, 
as the conviction itself disclosed no offence 
within sec. 185 under which the charge 
was laid. The conviction was that the 
prisoner “at Hamilton aforesaid, in the 
county aforesaid, did unlawfully procure 
a girl of seventeen years, Ida Dawson, to 
become without Canada, an inmate <>t a 
brothel, kept by the said Maud Gibson 
at Lockport, in the state of New York, 
etc.” R. v. Ciihson, 2 C. C. C. 305.

PROHIBITION.

1. Canada Temperance Act — County 
Court Prohibited from Proceeding 
with Certiorari to Remove Conviction 
under Canada Temperance Act — 
Reference by Judge at Chambers to 
Court in Banc — A Conviction under 
the Canada Temperance Act Re
moved ro the County Court by Cbr- 

i TioRARi.]—The prosecutor applied to a 
I Judge of the Supreme Court at chambers 
j for a writ of prohibition to prohibit the 

county court from further proceeding 
on the certiorari, and the order nisi for 

I the writ of prohibition was by a Judge 
presiding at chambers referred to the 
court in Banc. Defendant's counsel ob- 

I jected that the Judge at chambers could
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not so refer the application :—Held, that 
the writ of prohibition must be allowed, 
but without costs. Queen v. O’Neil,
20 N. 8. R., is R. à G.) MO.

2. Corporation — Trade Mark — 
Charge op Selling Goods with Fals 
Description.]—A charge against a cor
poration of selling goods to which a false 
trade description is applied, is a subject 
of indictment, and not triable summarily 
before a magistrate. A writ of prohi
bition will be granted directed to the 
magistrate to prevent him from pro
ceeding with the trial in such case. Costs 
allowed against informant. R. v. T. 
Eaton Co., 2 C. C. C. 252, 31 O. It. 276.

3. De Facto Judicial Officer.]—A writ 
of prohibition will not lie to determine 
the title of a de facto judicial officer, 
since its only function is to prevent a 
usurpation of jurisdiction by a subor
dinate court. The appropriate remedy 
is quo warranto. Ex Parte Gaynor 
and Greene, 9 C. C. C. 240.

4. Interest of Magistrates — Canada 
Temperance Act.] — Prohibition was 
granted restraining the defendants from 
executing a conviction made against the 
plaintiff under the Canada Temperance 
Act, on it being proven that the magis
trates w’ere members of the Dominion 
Temperance Alliance at the time the in
formation was laid, and summons issued, 
though they had withdrawn from the 
Alliance before the hearing of the charge, 
and it also appearing that the said Alii 
a nee received all fines recovered by prose
cutions under the said Act, pursuant to a 
resolution of the Municipal council. 
Daioneaui.t v. Emerson, 5 C. C. C. 534, 
Q. R. 20 S. C. 310.

PROMISSORY NOTE.

See Forgery.

PROOF.

1. Burden of.]-The burden is on the 
Crown to prove that an accused’s con
fession of guilt was free and voluntary. 
Regina v. Pah-Cah-Pah-Ne-Capi, 4 C 
C. C. 93, 17 C. L. T. 306.

2. Onus of — Want of Reasonable 
or Probable Cause.]—In a prosecution 
for demanding property with menaces 
(Grim. Code sec. 103) onus < >t proof of 
want of reasonable or probable cause is on 
the prosecution. Regina v. Collins, 
1 C. C. C. 48.

Sec also Ev dence.

PROPERTY.

1. Identity — Proof of — Grim. Code 
836-838.] —In order to entitle the prose
cutor to receive money found on a person 
convicted of theft of money there must be 
proof of identity of the money with that 
which the accused had stolen from him, 
or an application for compensation for 
l<iss of property must lx- made imme
diately after conviction. Rex v. Haver- 
si «mk. f> C. 113.

2. Restoration of to Prisoner, when 
Deprived of After Arrest. |—By virtue of 
the Judicature Act, a Judge- of the Su
preme Court of Nova Scotia has juris
diction to order the restoration of pro
perty taken from a prisoner by the police 
on nis arrest, where such property has 
no relation to the offence alleged. Ex 
Parte MacMichael, 7 C. C. C. 549.

PROSTITUTION.

Prostitution — Definition — Sexual 
Intercourse with One Man Exclu
sively — Crim. Code 207 (1 ).]—Prosti
tution in a legal sense means indiscrim
inate sexual intercourse with men, and 
where a woman is kept and supported 
by a man with whom alone she had illicit 
sexual intercourse, she cannot be said to 
have been supported by the avails of 
prostitution. Regina v. Rehe, 1 C. C. C. 
63.

See also Bawdy House — Vagrancy.

PROVOCATION.

1. A Fact for Determination of Jury.]— 
New trial granted where certain prelim
inary questions essential to determining 
whether there was sufficient provocation
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to reduce homicide from murder to man
slaughter, were not submitted to the jury. 
Regina v. Brennan, 4 ('. C. C. 41, 27
O. R. «59.

See also Assault — Mens Rea — 
Murder — and Manslaughter.

PUBLIC HEALTH.

1. Regulations.] — Penalty — Mis
demeanour.]—By Act Wm. IV., c. 28, 
s. 5. boards of health were authorized to 
make such rules and regulations for the 
preservation of the public health, and tin- 
prevention of infectious distempers, with 
such penalties and forfeitures for breach 
thereof as they might deem necessary. 
Ity subsequent sections of the Act they 
were authorized to enter buildings and 
cause the removal of anything injurious 
to health; to close up streets, etc.; to 
prevent intercourse with vessels, and 
order them to quarantine; and by section 
II. whoever should violate any of tin- 
orders of the board, or wilfully neglect 
to act in obedience thereto, or should 
resist or obstruct the lawful execution 
of any such orders, should for every 
offence “be deemed guilty of, and pun
ishable as for a misdeamcanour.” The

,board made a regulation against the use 
of slaughter houses within certain limits, 
but attached no penalty to the breach 
of it :—Held, 1st, that the omission of a 
penalty did not render the regulation 
void; and that the defendant was liable 
to indictment for a breach of it either 
at common law or under the 11th section; 
2nd, that the 11th section applied to the 
violation of any regulation or order the 
board was authorized to make, and was 
not limited to the orders authorized by 
the sections of the Act, subsequent to 
the 5th section. Regina v. IIartt. 
Trin. T.. 1833, X. B. R.

2. Public Health.]—Held, that the un
loading of manure from a car on a certain 
part of railway premises into wagons, 
to be carried away, came within the ; 
terms of a by-law, amending the by-law 
appended to the Public Health Act. 
II. S. <>.. 1887, c. 206, and prohibiting 
the unloading of manure on said part 
of said premises; that the use of the word 
“manure" in the amending of the by-law 
was not of itself objectionable; and that

it was not essential to shew that the man
ure might endanger the public health. 
A conviction for unloading a car of man
ure on the premises, as contrary to the 
by-law, was therefore affirmed. Regina 
v. Redmond, Regina v. Ryan, Regina 
v. Burk, 25 <>. R. 272.

PUBLIC MEETING.

1. Disturbing Public Meeting — Muni
cipal Election — Criminal (’ode] — 
Article 173 of the Criminal Code, w-hich 
declares it an offence to disturb, interrupt, 
or disquiet any assemblage of persons 
met for religious worship, or for any moral, 
social, or benevolent purpose, by profane 
discourse, by rude or indecent behaviour, 
of by making a noise, does not apply to 
a meeting of electors called by one of the 
candidates during a municipal election. 
Articles 2940 to 2964, R. S. Q., sufficiently 
provide for the preservation of order at 
public meetings other than those men
tioned in art. 173. Criminal Code. Rex 
v La von . Q. 1; 21 s. c. r_>v

2. Disturbing — Com: Sec. 173.]— 
Accused was charged with an offence 
under see. 173 of the Code which makes 
an offence to disturb, interrupt, or dis
quiet any assemblage met for religious 
worship, or for any social, moral or benev
olent purpose, etc. :—Held, that this 
section was not intended for the preser
vation of order at a political or municipa 
meeting. R. v. Lavoie, 6 C. C. C. 39, 
Q. It. 21 8. (\ 128.

PUBLIC MORALS.

By-Laws Against Swearing in Street 
or Public Place — Private Office in 
Custom House.]—A city by-law enacted 
that no person should make use of any 
profane swearing, obscene, blasphemous 
or grossly insulting language, or be guilty 
of any other immorality or indecency in 
any street or public place :—Held, that 
the object of the by-law was to prevent 
an injury to public morals, and applied 
to a street or a public place ejusdem gen
eris with a street, and not to a private 
office in the custom house. Regina v 
Bell. 25 O. R. 272.
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PUBLIC OFFICIALS.

1. Audit Department — Pecuniary 
Damage.}—An officer in the publie .ser
vice of Canada having charge of the publie 
dredging and whose1 duty it was to audit 
the expenditure therefor, used property 
(if his own in connection with the dredging, 
having first placed it in the name of a 
third party, in whose name also he made 
out the accounts. No undue gains were 
made by him, but as public officer he 
certified to the correctness of the accounts 
respecting the use of his said property, 
as though for services rendered by con
tractors with the government, and thereby 
received for himself a payment for these 
services :—Held, that he had been guilty 
of misbehaviour in office, which is an in
dictable offence at common law, and that 
to constitute the offence it was not es
sential that pecuniary damages should 
have resulted to the public by reason of 
such irregular conduct, nor that the de
fendant should have acted from corrupt 
motives. Regina v. Arnoldi, 23 O. R. 
201.

2. Sheriff.]—The statute 5 & 0 Kdw. 
VII., c. 10. against buying and selling 
of offices, is in force in this country under 
40 Geo. III., c. 1, as part of the criminal 
law of England. Any act done in con
travention of that statute is indictable 
though not specially made so :—Quart», 
whether it is also introduced by 32 Geo. 
III., e. 1, which adopts the law of Eng
land “in all matters of controversy rela
tive to property and civil rights,” 40 
Geo. HI., c. 126, clearly extends 5 & (i 
Edw. VI. to Upper Canada, and to the 
office of sheriff. Foott v. Bullock, 4 
U. C. R. 480, approved. Regina v. 
Mercer, 17 V. C. R. 602, Regina v. 
Moodie, 20 V. C. R. 380.

The defendant rgreed with R., then 
sheriff of the county of Norfolk, to give 
him £500 and an annuity of £300 a 
year if he would resign; R. accordingly 

laced his resignation in defendant’s 
ands. The £600 was paid and certain 

lands conveyed to secure the annuity; 
and it was further agreed that in the event 
of the resignation being returned, and R. 
continuing to hold the office, the money 
should be repaid and the land reconveyed; 
but R. did not undertake in any way to 
assist in procuring the appointment for 
the defendant. The defendant having 
been appointed by the government in
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ignorance of this agreement an informa
tion was filed against him and sei. fa. 
brought to cancel hi* patent :—Held, 
an illegal transaction within 5 A- <i Edw- 
VI.. and that an information might be 
sustained under that act without reference 
to 49 Geo. III., which clearly prohibited 
and made it a misdemeanour. Semble, 
that the agreement would also have been 
an offence at common law. The ignor
ance of the government, which was aver
red in the information, as to the illegal 
agreement, was immaterial. In.

PUNISHMENT.
1. B. C. Municipal Clauses Act — Sec. 

81 — Separate Courses of Procedure.) 
—See. 81 of the B. ('. Municipal Clauses 
Act provides that on default of payment 
of fine, the offender may be committed 
to gaol; subsection 2 provides for awarding 
the penalty as the justice sees fit, and 
says he may by warrant cause the penalty 
to be levied by distress, and in case of 
insufficient distress issue commitment :— 
Held, that the section is to be read as 
relative to separate and distinct courses 
of procedure, in the one case imprison
ment in case of non-payment of the fine, 
anil in the other, fine to be levied by dis
tress and followed by imprisonment in 
case of insufficient distress. Regina v. 
Petersky, 1 C. C. C. 91.

2. Of Corporation Guilty of Crime —
Breach op Duty.]—The punishment of 
a corporation for causing “grievous bodily 
harm” is a fine, and section 934 leaves 
the amount of the fine to the discretion 
of the court. Regina v. Union Col
liery Co., 3 C. C. C. 523, 7 B. C. R. 247.

3. Statute Imposing both Fine and Im
prisonment.]—Discretion of court in im
posing of penalty under sec. 932 of Crim. 
Code. The court has discretion to im
pose either one or both punishments 
unless the specific statute expressly shows 
a contrary intention. Regina v. Robi- 
doux, 2 C. C. C. 19.

See also Certiorari — Conviction — 
Habeas Corpus.

QUI TAM ACTION.
See Justice op the Peace.
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RAILWAYS.

1. Constitutional Law.]—The legislature 
of the N. W. Territories has power to 1 
legislate requiring a railway company 
operating under Dominion charter to so | 
equip its engines as to eliminate as far 1 
as possible the danger from sparks being 
emitted therefrom. This falls under the 
power to legislate on merely local or pri
vate matters and on property and civil 
rights. R. v. C. P. It. Co., 9 C. C. C. 335,
1 W. L. R. 89.

2. Railways — Grain Shipment — 
Manitoba Grain Act.]—Under the Mani
toba Grain Act a station agent contra
venes the statute by giving a preference 
to elevator companies in the allotment 
of cars at a railway, thereby failing to 
fill a prior requisition of a private indi
vidual shipper who applied for a single 
car only, but which requisition was duly 
entered in the agents' order book in pur- 
sun me of ill-' statute. Rbx v. Benoit,
6 C. C. C. 351, 5 Ter. L. It. 442.

RAPE.

1. Admissibility of Name of Accused 
Mentioned in Injured Party’s Complaint.]—
The name of the person accused of rape 
by the injured party is admissible in 
evidence as one of the details and par
ticulars of the complaint made by the 
injured party after the commission of the 
offence. Regina v. Riendeau, 3 (’. (’. C. 
293, 14 Man. L. R. 434, 23 Occ. N. 236.

2. Admissibility of Statement of Prose
cutrix.]—A statement by a prosecutrix 
on a charge of rape, made the next day 
after the alleged commission of the offence, 
is not admissible as evidence it being held 
that too great a time had elapsed, and 
that the statement was not the unstudied 
outcome of the feelings of the accused. 
Regina v. Graham, 3 C. C. C. 22,31 O. R. 
77.

3. Aiding and Abetting — Evidence — 
Relations of Prosecutrix with Wit
ness — Refusal to Answer — Code 
Sec. 74fi (f).]—1. The prosecutrix may 
be asked questions to show her general 
character of chastity is bad. She is 
bound to answer such quest ions and if she 
refuses the fact may be shewn. She may

also be asked whether she had previously 
had connection with the prisoner and if 
she denies, it may lie shewn. She may 
also be asked, but it is not generally com
pellable to answer, whether she had had 
connection with persons other than the 
prisoner. 2. Where, however, a witness 
for the prosecution other than the pro
secutrix, was asked whether he had 
had connection with the prosecutrix, 
the question having a wider tendency 
in his case, affecting as it does his bias 
or partiality as a witness, he is com
pellable to answer it. 3. Where the trial 
Judge ruled that such question was not 
one which witness was bound to answer, 
and evidence was thereby improperly 
rejected, it is a case for the application 
of (’ode sec. 74f> (f), if there was sufficient 
independent evidence to justify the con
viction. R. v. Finnessey, 10 C. C. C. 347.

4. Attempt to Commit — Failure of 
Crown to Shew that Prosecutrix 
not Wife of Prisoner — Objection — 
Leave to Appeal.]—Rex v. Mullen, 
5 O. W. R. 451.

5. Civil Suit Pending.]—Upon a charge 
of rape, evidence is not admissible by the 
defence to show that civil suits for dam
ages had been instituted against the ac
cused. unless it had been alleged and 
proved that the parties bringing the civil 
suits had attempted to extort money

! from the accused. Regina v. Riendeau,
, 3 C. C. C. 293, 0. R. 9 Q. R. 147.

6. Cross-Examination of Prosecutrix —
Previous Connection witn Other Men.] 
—The prosecutrix, in an indictment for 
rape, was asked in cross-examination, 
after she had declared she had not pre
viously had connection with a man, other 
than the prisoner, whether she remem
bered hiving been in the milk-house 
of G. with two persons named M , one 
after the other :—Held, that the witness 
may object, or the Judge may, in his dis
cretion, tell the witness she is or she is 
not bound to answer the question; but 
the court ought not to have refused to 
allow the question to be nut because the 
counsel for the prosecution objected to 
the question. Laliberte v. The Qi ben, 
1 S. C |{. 117.

7. Evidence — Complaint — Par
ticulars of — Interval — Civil Ac
tion — Relations with Accused after
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Offence.]—1. On a trial for rape, the 
fact that the injured person made a 
complaint and the particulars or details 
of complaint are admissible as evidence 
in chief for the prosecution to confirm 
the testimony of the injured person 
and disprove consent on her part; and 
among the particulars the name of the 
person whom she accused of the offence 
may be stated. 2. While the injured 
person should make her complaint as 
soon as possible after the commission 
of the offence, yet no specific time for 
such complaint being fixed by law, evi
dence may be admitted of a complaint 
made by her to her mother seven days 
after the offence; but the jury may and 
should weigh the interval which elapsed 
before the complaint was made. 3. 
Evidence that civil suits for damages 
based on the alleged commission of rape, 
have been instituted by the tutor of the 
injured person (a minor) on her behalf, 
and also by her mother, may be excluded 
as irrelevant on the trial for rape, unless 
it be first proved that the injured person 
and her mother had stated or let it be , 
inferred that the accused was innocent 1 
of the offence charged, and that they 
had appeared to be desirous of extorting I 
money from him. In such case, the fact 
that civil actions had been instituted 
would be corroborative evidence. Judg
ment in Q. R. 9, (j. B. 147 confirmed.
4. Evidence that the accused and injured 
person wore on friendly terms after the 
commission of the alleged offence, and 
thftt she angrily resented the interference I 
of her mother when the latter wished to j 
put an end t<> such intimacy, should have 
been admitted, such evidence being im- j 
portant to enable the jury to judge whether 
or not there was consent on the part of 
the person injured. Judgment in (j. R.
9 (j. B. 147 reversed. Rex v. Riendeau, 
Q. K. 10 K. B. 584.

8. Evidence — Relevancy of Stated 
Case.]—On a conviction for rape, the 
complainant had denied at the trial that j 
she had insulted or assaulted her mother 
upon an occasion subsequent to the 
alleged offence in the presence of the ac
cused. It was attempted by the defence 
to contradict the denial of the complain
ant, and a question to that effect was put 
to one of the accused's witnesses. The 
Crown objected to the question and the 
objeetion was allowed by the trial Judge. 
The question of the relevancy of the evi

dence tendered by the defendant, was 
brought up by a stated case, and it was 
held that the evidence thus offered by 
the accused was pertinent and material. 
The sentence and verdict were quashed, 
and ;i new trial ordered. Rex v. Rien
deau, 4 C. C. C. 421, Q. R. 1U K. B. 584.

9. Evidence of Particulars of Com- 
plaint.|—Evidence of the particulars or 
details or a complaint made by a woman 
upon whom a rape is alleged to have been 
committed is admissible, not us inde
pendent or substantive evidence to prove 
the truth of the charge, but as corrobor
ative evidence to confirm her testimony. 
Regina v. Riendeau, 3 C. C. C. 293, 14 
Man. L. R. 434, 23 Occ. X. 236.

10. Evidence — Statements of Pris
oner — Statements of Counsel.]— 
On a trial for rape, the evidence of the 
prosecution was that the prisoner knocked 
lier down, got on her .pulled up her clothes, 
and committed a rape on her. A witness 
proved that the prisoner stated that he 
did no more than her husband would 
have done. Evidence was admitted of 
a statement made by prisoner’s counsel 
at a previous trial on behalf of prisoner, 
that prisoner had had connection with 
the woman with her consent, and that he 
had paid her SI.00 :—Held, that there 
was sufficient evidence of the commission 
of the offence; and that the statement 
of the prisoner’s counsel was properly 
admitted. Regina v. Bedere, 21 O. R. 
189.

11. Evidence of Time Between Com
mission of Offence and Complaint.]—On a
charge of rape, the court decides whether, 
under the circumstances of the case, 
the complaint has been made within a 
sufficiently recent time, and, if that is so. 
the fact that a complaint was made and 
its terms are admissible in evidence, 
but the jury may, and should weigh the 
time which elapsed before the complaint 
was made when considering the proba
bility of its truth. Regina v. Riendeau, 
3C.C.C. 293. („>. li. 9 Q. B. 117.

12. Finding of Fact — Fear or So
licitation.]—-The defendant was indict
ed for committing rape on his daughter. 
The learned Judge left it to the jury to 
say whether on the evidence the act of 
connection was consummated through 
fear, or merely through solicitation :—
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Held, that the question was one of fact 
entirely for the jury, and could not have 
been withdrawn from them, there being 
ample evidence to sustain the charge, 
and it having been left to them with the 
proper directions in such a case. Re
gina v. Cardo, 17 O. R. 11.

13. Girl Under Fourteen — Code Secs. 
266-267-269.]—The crime of rape may 
be committed upon a girl under fourteen 
years of age, and an indictment under 
sec. 266-267 of the Code is valid notwith
standing that the female is a girl under 
fourteen years, as the terms “man and 
“woman” as used in said secs, an; to be 
construed in a generic sense to include 
all males and females comprehended 
both adults and children. Sec. 269 of 
the Code which enacts that everyone is 
guilty "i an indictable offence ana liable 
to imprisonment for life, and to be whip
ped, who carnally knows any girl under 
the age of fourteen years not being his 
wife, l>y affording extra statutory pro
tection to a particular class of girls, does 
not abolish the crime of rape regarding 
such. An indictment for rape under 
sec. 266 and 267 still lies against one who 
has ravished a girl under the age of four
teen. Since where force is used and the 
girl does not consent, there are circum
stances connected with the act beyond 
those which constitute the offence of 
defilement, and which remove it from 
the purview of sec. 269 and bring it within 
the scope of sec. 266 and 267. Where 
there has been no violence, and the girl 
consented, the offence comes under sec. 
269. R. v. Riopel, 2 C. C. C. 225.

14. Idiot or Lunatic.]—In the case of 
rape on an idiot or lunatic the mere proof 
of connection will not warrant the case 
being left to the jury. There must be 
some evidence that it was without her 
consent, e.g.. that she was incapable, 
from imbecility, of expressing assent or 
dissent, and if she consent from mere 
animal passion, it is not rape. Regina 
v. Connolly, 26 V. C. R. 317.

In this case the charge was assault with 
intent to ravish. The woman was in
sane, and there was no evidence as to her 
general character for chastity, or any
thing to raise a presumption that, she 
would not consent. The jury were di
rected that if she had no moral perception 
of right and wrong, and her acts were not 
controlled by the will, she was not cap-

1 able of giving consent, and the yielding 
on her part, the prisoner knowing her 

: state, was not an act done with her will.
' They convicted, saying she was insane 
j and consented :—Held, that the eon- 
j viction could not be sustained. In.

On an indictment for attempting to 
j have connection with a girl under ten,
; consent is immaterial, but in such a case 
; there can be no conviction for assault 
I if there was consent. In.

lf>. Indictment for Rape — Conviction 
' for Common Assault.]—A prisoner in

dicted for rape may be found guilty of 
I common assault, notwithstanding the 

complaint or information is not laid within 
; six months under s. 841 of the Criminal 
; Code. Regina v. Edwards, 29 O. R. 451.

16. Information for — With Intent 
j to Extort — Means to Accuse of.]—

When- a person lays an information 
against another with intent to extort 
or gain anything (whether the accused 
is guilty or not), such information is an 
accusation within the mean ng of section 
405 of the Code. Regina v. Ivempel, 
3 C.C.C, 481,31 Ont. R. 631.

17. On Indictment for — Jury Find 
j Guilty of Assault.]—On an indictment 
! for rape, the accused may be found guilty 
I of the lesser charge of assault; and a con- 
| viction thereon is good though the time 
j limit of six months provided by sec. Mil,
I has expired. R. v. Edwards. 2 C. C. C. 

96, O. R. 1 "»7

IS. Personating Husband]—I laving con- 
1 nection with a woman under circum

stances which induce her to believe that 
it is her husband, does not amount to 
a rape. Regina v. Francis, 13 V. C. It. 
116.

19. Rape on Daughter— Evidence of.] 
I The defendant was indicted and convicted 
1 for committing a rape on his daughter. 

The learned Judge left it to the jury to 
say whether on the evidence the act of 
connection was consummated through 
fear, or merely through solicitation :— 
Held, that the question was one of fact 
entirely for the jury, and could not have 
been withdrawn from them, there be'nj; 
amnle evidence to sustain the charge, 
and it having been left to them with the 
proper direction in such a case. Re iina 
V. < ÎARDO, IT I V It. II.
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20. Reasonable Doubt — Instructions 
to Jury.I—The more refraining of a 
Judge to instruct the jury to give the 
benefit of a reasonable doubt to the 
prisoner cannot be construed as a mis
direction, especially where in the esti
mation of the .lodge no reasonable doubt 
could possibly arise in the minds of the 
jurymen. Kurina v Rikndeau, 3 ('. (’• 
V 293, tj. H. 9 <2. B. 147.

20. Seduction.]—A prisoner indicted 
and tried under ». 3, clause (a), of the 
act respecting offences against public 
morals and public convenience. R. 8.
e. 157, with having seduced a girl under 
sixteen :—Held, properly convicted "i 
such offence, although the evidence given, 
if believed in whole, would have sup
ported a conviction for rape, an indict
ment for which has been previously ig
nored by the grand jury. Rkoina v. 
Doty, 25 O. R. 302.

21. Statement of Prosecutrix.]—On a
charge of rape it was sought to give in 
evidence statements made by the prose
cutrix on the day following the alleged 
assault to a police magistrate who called 
upon her with reference to the matter:— 
Held, that the evidence was inadmissible. 
The statements were not made as the un
studied outcome of the feelings of the 
woman, nor as speedily after the occasion 
as could reasonably be expected. Regina 
v. Graham. 31 O. R. 77.

22. Violently and Against Her Will.]— 
The meaning of the words that the pris
oner “violently, and against her will 
feloniously did ravish,” is, that the woman 
has been quite overcome by force or terror, 
accompanied with as much resistance on 
her part as was possible under the cir
cumstances, and so as to have made the 
ravi.-her see and know tint she really 
was resisting to the utmost, and in this 
case the evidence was held sufficient to 
warranta conviction. The facts, as they 
appeared in evidence, were left to the
("ury, who were also told that they must 
>c satisfied before convicting that the 

prisoner had had connection with the 
prosecutrix "with force and violence 
and against her will"; and further, that 
“some resistance should be made on the 
part of the woman, to shew that she was 
not a cons< nting party” :—Held, a proper 
and full direction. Regina v. Kick, Hi 
C. I*. 379.

RECEIVING STOLEN PROPERTY.

1. Connection of Principal— Presump
tion— Rebuttal. 1—When the principal 
has been previously convicted the con
viction is presumptive evidence that 
everything in the former proceeding was 
rightly and properly transacted, yet it 
is competent for the receiver to controvert 
the guilt of the principal. Regina v. 
McIntosh, 5 <\ (\ <\ 254, 22 8. (\ R. ISO.

2. Conviction for — Charge of Theft.] 
—Under s. 713 of the Criminal Code, a 
conviction for receiving stolen goods 
cannot In* sustained where the charge 
was housebreaking accompanied with 
theft. Regina v. Lamoureux, 21 Occ. 
V 49, (j. R. 10 Q. It. 15.

3. Differentiated from Theft.]—The com
mission of the offence of theft, does not 
include the offence of receiving stolen 
goods, and upon a charge of housebreaking 
and theft a conviction, whatever may be 
the proof, cannot be rendered under the 
provisions of sec. 713 for the offence of 
receiving stolen goods. Regina v. Lam
oureux. 4 C. C. C. 101,(2. R. H» B. 15, 
21 Occ. N. 49.

4. Indictment for— Prior Conviction 
for Stealing — Right to Inspect In
formation and Depositions.]—By s. II 
of K. s. o. 1897, e. 324, “a person affected 
by any record in any court in this province, 
whether it concerns the King or any other 
person, shall be entitled, upon payment 
of the proper fees to search and examine 
the same, and to have an exemplification 
and a certified copy thereof made and 
delivered to him by the proper officer.” 
The applicant was committed for trial 
at the sessions upon three charges of re
ceiving cattle stolen from C. and two other 
persons, knowing them to have been 
stolen. At the previous sessions three 
persons were convicted of having stolen 
cattle from C., one of whom and two 
others were also convicted at the same 
sessions of having stolen cattle from 8. 
No charge was pending against the appli
cant of having received cattle stolen from 
8. :—Held, that in such cases the question 
is whether the applicant would be affected 
by tin* records which he sought to ex
amine, and that, while he might be so 
affected as regards the cattle stolen from

and so entitled to the inspection asked
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for, he was not ko as regards those stolen 
from S. In kb Ciiantlek, and Clehk 
or the Peace or Middlesex, 24 Oce. N. 
355, 8 U. L. H. Ill, 3 O. W. K. 701.

5. Receiving with Intent to Defraud —
Code 308 — Assignment.}—Defendant 
who had lieen legal adviser to (’. & Co. 
and was their assignee under an assign
ment for the benefit of creditors containing 
preferences, was convicted under Code 
308 for receiving among the assets of 
C. & Co. a certain boiler and engine, with 
the knowledge that (’. & Co. had, before 
making the assignment, promised to give 
the makers thereof a lien for a balance of 
the purchase price. On a case reserved : 
—Held, per Townsend, J., (McDonald, 
C. J., concurring, Ritchie, .1., dubitante). 
“There i- nothing in our law t<> prevent a 
debtor from assigning all his property 
to a trustee for the benefit of his creditors, 
even though he make such preferences as 
will practically cut out all but those pre
ferred from getting any benefit. It may 
be fraudulent and void under the Statute 
of Elizabeth, and yet not amount to the 
offence created bv this section. 1 do not 
think on such evidence even ('. A: Co. could 
be rightly convicted. It evidently con
templates such an abstraction, or doing 
away with property, as, if carried out. 
would completely rob the creditors, or 
any of them, of any benefit whatever. 
At least, I think we should so construe 
a statute, making that an offence which 
borders so closely upon civil rights and 
remedies. It is pernapa somewhat diffi
cult to draw the line precisely—to say 
exactly where, and under what circum
stances, fraudulent dealing with property 
becomes an offence under this statute, 
but I feel justified in arriving at this con
clusion, that an assignment to a trustee, 
even with preferences, where the property 
has been handed over to the trustee in 
accordance1 therewith, is not a violation 
of it, even if made by the debtor in breach 
of prior agreements to prefer other credi
tors. ” (Note—Decided April 14th, 1895). 
Per Henry, J., Graham, E. J., concurring, 
that the conviction was bad as based on 
the promise to give security, because no 
mere non-performance or breach of a 
promise constitutes a fraud. Also, be
coming a party to a breach of the Statute 
of Elizabeth, creates liability under Code 
308. Qmrre, might not tin1 complaining 
creditor have followed his right to a lien 
against the assignee; or ■ he have

j succeeded in an action to have the assign
ment set aside as fraudulent under the 
Statute of Elizabeth ? Regina v. Shaw, 
31 X. 8. R. 534.

(>. Theft — Conviction of an Ao 
cessor Before the Fact — For Rk- 

i ceivi.no — Code Sec. (if.)—It is well es
tablished that one who is a principal in a 
theft, cannot be convicted of receiving, 
upon evidence merely of acts constituting 
him a principal offender, since the offence 
ui theft must be complete l>efore that 
of receiving can be committed. How
ever, sec. Ü1 of the Can. Crim. Code which 
now makes acts which formerly consti
tuted an accessory before the fact, a 
principal offence, has not the effect of 
making that doctrine applicable. Sub- 

! sec. 2 of sec. til is directed to offences 
committed in the prosecution of a common 
purpose which accessories might reason- 

j ably contemplateas likely to flow from t he 
i carrying out of that purpose. It does 
I not milite the subsequent receipt form 

part of the prior theft, though contem- 
i plated and intended to follow it. When 

therefore the accused is not an aider and 
abettor of a principal in the second degree*, 

1 in the commission of the theft, but laid 
only counselled and procured the theft, 

; ami his connection is only that of an 
! accessory before the fact, he may be con- 
I victed for the substantive offence of re

ceiving, as there is nothing inconsistent 
| in being an accessory before the fact to a 
i theft, and the receiver of tin1 stolen goods 

afterwards. R. v. Hodge, 2 (’. (’. (’. 350, 
12 Man. L. R. 319.

RECOGNISANCE.

1. Bond — Form of — Omission of 
Word “Personally” — Defect.]—The

j omission of the word “personally” on a 
! recognizance entered into pursuant to 
j sec. 880 (c) Crim. Code, which section 
i requires that the appellant's bond shall 
! be conditioned that he ‘personally appear' 
j at the court and abide judgment, is 
j fatal, and appeal dismissed. Ex Parte 
j Sprague, 8 C. C. C. 109, 3(1 X. B. It. 213.

i
2. Crown Rules (1886) Ont. — Bond 

Taken Before Justice i\ Another 
County.]—A recognizance given under 
Crown Rules (1880) Out. to prosecute 
certiorari proceedings is defective if37
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taken before a justice of another county 
than that in which the convict ioil is made. I 
Rex v. Johnson, sc. ('.C. 123,7O. L. R. 
625.

3. Discharge of — Jurisdiction.]— I 
An order discharging a forfeited recog- ! 
nizance under sec. 922, part LIX. of the I 
Code is a civil proceeding, and such order I 
must be made by the court en banc, | 
u single Judge having no jurisdiction to ! 
make it. Re McArthur’s Bail, 3C. C. C. 1 
195, 2 Terr. L. R. 413.

4. Estreat — Notice.]—A recognizance 
was entered into by the defendant and 
his surety before a stipendiary magis
trate conditioned to keep the peace and 
to appear before the magistrate on a day 
named. The defendant failed to appear, 
and the recognizance was estreated with
out notice to the defendant or his surety. 
Held per Graham, E.J., McDonald, 
C. J.. concurring, following Regina v. 
Creelman, 25 N. S. Reps. 404, that notice 
was necessary, and that the order es
treating the recognizance was improperly 
made : — Held, otherwise, per Town- 
shend, J., and Meagher, J., following the 
dissenting opinion in Regina v. Creelman, * 
Regina v. Brooke, II Times L. R. 163, 
referred to and distinguished. Crown j 
Rules, 84, 86, and 87, ana Criminal Code, , 
es. 916-922, discussed. Rex v. Barrett, j 
36 N. S. Reps. 135.

5. Estreat of — Defamatory Libel.]— 
Where a defendant was convicted by a 
jury of defamatory libel, and the verdict 
was recorded, and the offender was, by 
order of the Court, released on bail to 
appear for judgment ,it is only upon motion 
of the Crown in the Province of Ontario, 
that the recognizance of the defendant 
and his bail is estreated, or that judg- 
ment is moved against the offender. 
Rex v. Young, 4 C. C. C. .580, 2 O.L. R.

6. Estreating.]—In order to estreat a 
recognizance taken under Dominion Act, 
1869, c. 30, all that is required is a cer
tificate from the proper officer (under 
eec. 45 of the Act) that it is forfeited; 
upon that a rule nisi is taken out on affi
davit of the facts, and if no cause is shown

i'udgment follows, but without costs, 
’ractice in the Queen v. Thompson, 1 

Thom., 9, affirmed. Queen v. Hickman, 
3 R. & C. N. S. R. 255.

7. Estreating Recognizances — Crown 
Rules.]—C. having failed to appear when 
called to answer a charge under the crim
inal law of Canada, his recognizances were 
declared forfeited, and an order passed 
estreating the same. No notice was given 
to the sureties as required by Rev. Stat. 
Can., c. 179, s. 12, and Crown Rules (1889) 
84 and 86 (Code 919) :—Held, setting 
aside the order, that the Crown Rules 
apply to recognizances taken under the 
Criminal Procedure Act, and must be 
complied with. Also, the passing of 
thus- Rules was within the powers of the 
Judges under the enabling legislation of 
the Parliament of Canada. Regina v. 
Creelman, 25 N. S. R. 404.

8. Marked Cheque — Crim. Code Sec. 
900, Sub.-Sec. 4.j—A marked cheque is 
not a compliance with Crim. Code sec. 900, 
s.-s. 4, and the Crown Rules (B. C.) which 
require the appellant in every instance 
to enter into a recognizance to prosecute 
an appeal. Rex v. Geiser, 5 C. C. C. 154, 
8 B. C. R. 169.

9. Notice to Surety upon Estreating of.]
—The provisions of the (’ode supersede 
Nova Scotia Crown Rule No. 86 respecting 
notice to the sureties upon an application 
to estreat a recognizance furnished upon 
a remand at a preliminary enquiry, and 
no notice ot the sureties of an application 
to estreat is necessary, per Townshend. 
J., and Meagher, J. A surety is entitled 
to notice before a estreating a recognizance 
and an ex parte order estreating the recog
nizance should not be set aside. Re 
Frederick Barrett’s Bail, 7 C. C. C. 1.

10. Practice on Entering Judgment —
Judgment will he entered on a recogni
zance against both principal and sureties 
where the principal has not appeared in 
accordance with the condition of such 
recognizance; and where a rule nisi for 
such judgment has been served on the 
sureties, and the principal has left the 
Province, and they have failed to show 
cause. Queen v. Cudihey, 1 Old. N. S. 
R. 701.

11. Practice on Entering Judgment.]—
In this case an affidavit was obtained from 
the clerk of the Crown of the fact of a 
recognizance having been entered into 
by the defendants, of the signature of the 
Justices of Peace thereto, and its return 
into the Supreme Court, and the non-
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appearance of the party to plead to the j 
indictment. On this affidavit a rule nisi j 
was obtained, a copy of which together 
with a copy of the affidavit was served j 
on each 01 the defendants. By 1st K. 8., 
c. 169, s. 17, the justice on taking bail is , 
required to give notice in writing to the 1 
party accused, of the time and place of 1 
trial. This had not been done. The i 
question was, whether that clause of the j 
Act was merely directory, or whether it ! 
should Ik> considered as a condition. 
Per Haliburton, C. J., As there appears j 
to be no settled practice relative to these 
escheats here, I can see no objection to 
the proceedings taken on the part of the 
Crown. Rule Absolute. Queen v. 
Thompson, 2 Thom. X. S. It. 9.

12. Requisites of an Appeal from Sum
mary Conviction.]—An appeal is not a 
common law right and the conditions im
posed by statute must I"- strictly com
plied with. Where the recognizance was 
only given with one surety instead of two 
sufficient sureties as prescribed, the ap
peal was quashed. Regina v. Joseph
IT M 1 C.C. C. 126, Q. I!. 21 S. c. 211.

13. Sciere Facias on Recognizance.]—
A proceeding bysci. fa. on a recognizance 
to keep the peace is a civil, not a criminal, 
proceeding. Regina v. Shipman, «> L.

14. Sufficiency of Sureties on Appeal 
from Summary Conviction.]—It is not a 
condition precedent to the right of appeal 
from a summary conviction that an affi
davit of justification by the sureties to 
the recognizance should accompany the 
recognizance, the question of the suffi
ciency of the sureties is a matter entirely 
for the justice before whom the recog
nizance is entered into. Crago v. La- 
marsh, 4 C. C. C. 246, Can. Ann. Dig. 1900.

15. Summary Conviction — Sureties 
— Time — Statutory Requisites a 
Condition Precedent to Right of 
Appeal — Code Sec. 879.]—An appeal 
is not a common law right. It is an ex
ceptional provision enacted by statute 
and to be availed of, the conditions im
posed by the statute must be strictly 
complied with, as they are all conditions 
precedent. The appellants were con
victed of having unlawfully affixed a trade 
mark, the conviction was on the 4th

October, 1900. Notice of appeal was given 
on October 10th under Code sec. 879. 
It was not till December 11th following 
that they entered into a recognizance and 
furnished only one surety :—Held, the 
security was insufficient, nor was it fur
nished within time. It. v. Joseph, 6 
C C.C. I44,Q. R. 21 8. C. 211.

16. Suspended Sentence — Estreating 
Recognizance — Locus Standi.]—The 
defendant was in 1887 convicted of libel, 
and released from custody upon entering 
into a recognizance with sureties to appear 
and receive judgment when called upon. 
The private prosecutor obtained a rule 
nisi calling on the defendant to show 
cause why he should not be ordered to 
appear at the next assizes to receive 
judgment, on the ground that he had failed 
to be of good behaviour since entering 
into the recognizance, by reason of his 
having published further libels :—Held, 
that it is only upon motion of the Crown 
in such eases that the recognizance of the 
defendant and his bail an; estreated, or 
judgment moved against the offender :— 
Held, also, that, apart from this, under 
the circumstances, the prosecutor must 
be left to his remedy by action or indict
ment against the defendant in regard to 
the libels complained of. Rex v. Young, 
21 Occ. N. 463, 2 O. L. It. 228.

17. To Keep Peace — Jurisdiction of 
Stipendiary — Code Sec. 958-9.]—A 
magistrate has jurisdiction to order per
sons tried before him to give a recognizance 
to keep the peace (1) Under sec. 958 of 
the Code for any term not exceeding two 
years when sitting under part LV. pro
viding for summary trials of indictable 
offences, or (2) for a term not exceeding 
twelve months when making summary 
convictions, or (3) as a conservator of 
the peace, for the same term, when acting 
under sec. 959. In the last two cases the 
magistrate is clothed with the same 
jurisdiction as a justice only, and there
fore to sustain a recognizance covering 
a period of two years it must show on 
its face by recital or otherwise that the 
magistrate was proceeding under sec. 958. 
When the ordinary fonn XXX. was used, 
it must be presumed he was acting under 
the powers given to justices of the peace, 
and a period of two years is therefore in 
excess of his jurisdiction. Re Sarah 
Smith, 6 C. C. C. 416.
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18. When to be Given on Appeal from 
Summary Conviction.]—A recognizance 
must be entered into before the appeal is 
lodged for trial on an appeal under the 
B. C. Summary Convictions Act to the 
county court from a summary conviction. 
Regina v. King, 4 C. C. C. 128, 7 B. C. R. 
401.

See also Bail — Practice and Pro
cedure.

RECORDS.

1. Clerk of the Peace — Right to In
spect Records.]—Every one interested 
has a right to inspect the records of the 
county general sessions (Ont.) and a 
mandamus will lie to enforce that right. 
Rex v. Scully, 5 C. C. C. 1,2 O. L. R. 315.

2. Criminal Court Records — Right of 
Inspection — ‘Person Affected’.]— 
R. 8. O. 1894, ch. 334, sec. 11 gives any 
person affected by any record the right 
to examine same. The prisoner being 
charged with receiving certain property 
knowing it to be stolen, it was held that 
he had a right to inspect the records of 
the proceedings which resulted in the con
viction of certain persons for stealing 
the property the prisoner was alleged to 
have received, and that he was a person 
affected. Re Chantler, 8 C. C. C. 245, 
8 O. L. R. 111.

3. Publicity of Records — Mandamus 
will Lie to Compel Certified Copies of 
Records of General Sessions.]—De
fendant was indicted for stealing, at the 
general sessions, and was acquitted. 
He applied for a certified copy of the 
indictment and was refused for not having 
the fiat of the Attorney-General :—Held, 
that it is the right of a person who has been 
acquitted of an offence to have the judg
ment in his favour duly entered up by 
the proper officer upon application for 
that purpose; and to obtain an exempli
fication of such judgment if necessary 
for the purpose of proving his acquittal. 
It is foreign to our principles of law, that 
the right of one subject to pursue a civil 
remedy against another (action for ma
licious prosecution) shall depend upon the 
permission of a Crown official; that the 
fiat of the Attorney-General was not 
necessary :—Held, further, that a man

damus would lie to compel the clerk of 
the peace to give an exemplification or 
certified copy thereof. Attorney-Gen
eral v. Scully, 0 C. C. C. 107, 2 O. L. 11. 
315.

4. Records of the Court — Proceed
ings on the Files of the Court — 
Power to Quash — Certiorari.]—The 
mere fact that thv proceedings in a sum
mary conviction are on the files of the 
court, having been brought there on 
habeas corpus proceedings, does not 
empower the court to quash them, but a 
writ of certiorari must issue t<> remove 
them into the court. Rex v. MacDon
ald (No. 2) 5 C. C. C. 279.

5. Records of the Court — Certiorari 
— Rule as to Remission to Inferior 
Court.]—The general rule that when a 
record of an inferior court is brought 
into a superior court by certiorari it 
cannot be sent back. But where it ap
pears that the defendant had not good 
cause for removing it. and also where it 
appears from the return that the court 
above could not administer the same 
justice as the court below, and a failure 
of justice would ensue, the record will 
be returned. Regina v. Zickrick, 5 
C. C. C. 380, I) Man. L. R. 452.

RES GESTAE.

1. Indictment for Assault — Statement 
of Accused at Time of Alleged Of
fence.]—On an indictment for assault, 
evidence of alleged statements of a wit
ness for prosecution at preliminary hea ing 
relative to what the accused said at the 
time of the assault is admissible as con
stituting part of the res gestae. Regina 
v. Troop, 2 C. C. C. 20, 30 N. R. S. 339.

2. Proof of Witness Contradicting For
mer Testimony — Secondary Evidence.) 
—Defendant was arrested, tried and con
victed of an assault causing bodily harm 
on S., but execution of sentence was re
spited, pending determination of a ques
tion reserved. At the trial defendant 
sought to prove by one who was present 
at the preliminary hearing before a magis
trate, that one of the principal witnesses
or the prosecution had then given evidence 

at variance with his evidence now given, 
as to conversation between the principals
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which led up to the assault; which mode 
of proof the trial Judge refused to permit. 
The depositions taken by the magistrate 
had been lost :—Held, ordering a new 
trial, per Henry, J., ((Iraham, E. J.. 
concurring), and Townshend, J., that the 
evidence should have been admitted on 
proof that the deposition was lost, not as 
secondary evidence of the deposition, 
but as a substituted mode of proof of 
what the witness had said. Per Ritchie, 
J. (McDonald. C. J., concurring), that the 
testimony might be given under (’ode 
700, without reference to the deposition. 
Also, that the evidence sought to be in
troduced was part of the res gestae. Re
gina v. Troop, 30 N. S. It. 330.

Sec also Evidence — Proof.

RES JUDICATA.

1. Autrefois Acquit — Plea of — Per
sonation — Code Sec. 7-033.]—The 
prisoner had been indicted for personation 
at a Dominion Election; he was also in
dicted for perjury. He was tried and 
acquitted on the first charge; the charge 
of perjury was traversed at the Spring 
Assize Court, and on the trial he was 
found guilty :—Held, on a reserved case, 
1. Where a man is indicted for an offence 
and acquitted, he cannot be again in
dicted for the same offence, if the first 
indictment were such that he could be 
lawfully convicted on it. It is not neces
sary that the two offences should be ex
pressly or by name the same in both in
dictments. If the offence in the first 
indictment is a lower one and is included 
in that set out in the second indictment, 
or if it be a higher one and includes the 
offence set forth in the second indictment, 
the plea of autrefois acquit must be given 
effect to. 2. The plea of autrefois ac
quit is not made out to a charge of per
jury in swearing the oath as to identity 
prescribed by the Dominion Elections Act 
1900, by producing a n cord <>f acquittal 
on a previous charge of personation in 
regard to the same matter. 3. In such 
a case it cannot be said the second offence 
indudes the first; on a charge of perjury 
the jury could not bring in a verdict of 
guilty personation. 4. In such a case, 
the Crown case depended upon the evi
dence that the same person committed 
both crimes; but the acquittal on the first

I charge having established that it was not 
! the accused who committed the person- 
I ation, it became res judicata ns between 

the Crown and the accused. R. v. Quinn, 
in C. C. C U-’

2. Certiorari — Stated Case — Ap- 
1 peal to Court in Banc.)—Defendant 
I was convicted for an infraction of the 
! Indian Act and obtained a stated ease

under sec. 900 of the Code, on the hearing 
of which t lie conviction was affirmed. 
Application was then made for a rule nisi 
returnable before the <(11111 in banc, to 
quash the conviction. The rule was 
granted and on its hearing before the lull 

, court it was held, That the application 
j was in effect an appeal from a single 
I Judge upon a case stated, and no such 
! appeal is contemplated by the provisions 

of the Code; that the grounds of the mo
tion were the same as on the stated case, 
and were therefore res judicata. Regina 
v. Monaghan, 2 C. C. C. 488, 5 Terr. L. R, 
495.

3. Search Warrant — Judgment in 
Rem.]—A judgment quashing a search

; warrant issued by a magistrate under the 
Canada Temperance Act i- not a judg
ment in rein in respect to the liquors 
seized, and is not res judicata as to an 
officer executing such warrant, where 
he was neither a party nor privy to the 
proceedings in which the judgment was 
rendered. Sleeth v. Hurlbert, 3 C. 
c.c. 197,25 s. c. li. 920.

REMAND.

1. Jurisdiction of Justice.]—A justice 
has no jurisdiction on a preliminary en
quiry to remand an accused person for 
eight days without having the accused 
brought before him. Re Sarault, 9 
C. C. C. 448.

2. Warrant Necessary for when More 
than Three Clear Days.]—A remand for 
more than three dear days upon a pre
liminary enquiry without the form pre
scribed in the Code is unlawful and such 
a remand is an irregularity not to be cured 
by the application of see. 578 of the Code 
to the effect that “no defect in substance

j or form shall affect the validity of the 
warrantThe Queen v. Holley, 4 

1 C. C. C. 510.
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See also Certiorari —Conviction — 
Habeas Corpus— Justice of the Peace 
— Preliminary Enquiry.

RIGHT OF REPLY.
1. Right of Reply — Crown Counsel 

has the right of reply even where the ac- 
cused does not call evidence. It. v. Kino, 
9 C. C. C. 426. 1 W. L. K. 348. 576.

2. Right of — Address to Jury — 
Sec. 661.]—Prisoner’s counsel has the 
right of last address to the jury, where no 
evidence is called for the defence. The 
right of reply referred to in Code sec. 661 
as being allowed to the prosecution means 
a right to again address the jury at the 
close of the evidence. Regina v. Le 
Blanc, 6 C. C. C. 348, 29 C. L. J. 729.

RESERVED CASE.
1. Crown Case Reserved — Academic 

Questions.}—The Court of Appeal should 
not be asked, by a reserved case, to solve 
questions on which the validity of a con
viction does not necessarily depend. 
Rex v. Woods, 23 Occ. N. 220, 6 O. L. R. 
41, 2 O. W. R. 338.

2. Crown Case Reserved — Acquittal 
— Case Reserved at Instance of 
Crown — Insanity.]—The defendant was 
indicted for theft under s. 305 (a) of the 
Criminal Code. The act of theft was ad
mitted, but it was contended that there 
was evidence of insanity at the time the 
act was committed. The trial Judge 
charged the jury that there was no such 
evidence, and that the case did not come 
within s. 736 of the Code. The jury 
having found the prisoner not guilty, two 
questions were reserved for the opinion 
of the court : 1. Whether there was evi
dence of insanity as required by s. 736. 
2. If not. whether there should be a new 
trial. The court was moved to quash 
the case reserved, on the ground that 
where there had been an acquittal the 
Crown could not have a case reserved or 
an appeal :—Held, that the motion must 
be dismissed, and the reserved case pro
ceeded with, to ascertain whether there 
was evidence of insanity sufficient in 
law for submission to the jury. Rex v. 
Phinney, (No. 1), 36 N. S. Reps. 264.

3. Crown Case Reserved — applica
tion for — Grounds — Misapprehen
sion of Jurors — Statements by.]— 
It is no ground for stating a reserved 
case, after a trial and conviction, that 
two of the jurors who joined in the verdict 
of guilty did so under a misapprehension ; 
and it is contrary to principle to allow 
the statements of jurors, even under oath, 
to be used for the purpose of an appli
cation for a reserved case. Rex v. 
Mullen, 23 Occ. N. 169, 5 O. L. R. 373, 
2 O. W. R. 181.

4. Crown Case Reserved — Form of 
Charge — Theft — County Court 
Judge’s Criminal Court — Court in 
Banco — Jurisdiction or Quorum.]— 
The Supreme Court of Nova Scotia, cont

used of a quorum of four Judges only, 
as jurisdiction to hear and decide a

Crown case reserved stated by the Judge 
of a county court sitting in his criminal 
court. The prisoner was charged with 
unlawfully stealing goods, but the charge 
did not allege that the offence was com
mitted fraudulently, and without colour 
of right :—Held, affirming the decision 
appealed from, that the offence of which 
the prisoner was accused was sufficiently 
stated in the charge. George v. The 
Kino, 35 S. C. R. 376.

5. Crown Case Reserved — Jurisdic
tion — Question of Fact — Gaming]— 
The court of King’s bench, sitting as a 
court for tin; hearing of oases reserved 
by criminal courts, has jurisdiction only 
to pronounce upon a question of law. 
under facts proved, and mentioned in 
the reserved case. Consequently, where 
the question stated in the reserved case 
was whether the use of a particular 
apparatus constituted a mixed game of 
chance and skill, or only a game of skill 
and did not submit the question whether, 
under facts proved, and stated in the 
reserved case, the game was one w'hich 
came within the prohibition of the Crim
inal Code, the court declared that it was 
without jurisdiction in the matter. Rex 
v. Fortier, Q. R. 13 K. B. 308.

6. Crown Case Reserved — Leave to 
Appeal.]—Where there has been an ac
quittal, the trial Judge should leave the 
prosecutor to apply for leave to appeal, 
rather than reserve a case. Rex v. Karn, 
23 Occ. N. 219, 5 O. L. R. 704, 2 O. W. R. 
335. Rex v. James, 23 Occ. N. 220, 
6 O. L. R. 35, 2 O. W. R. 342.
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7. Crown Case Reserved — No Trial.] 
—The accused was a letter carrier, and, 
being suspected of retaining letters con
taining money, a fictitious one was pre
pared, which, it was alleged, was after
wards found in his possession. He was 
arrested, and after a preliminary inquiry 
was committed for trial. At the trial 
counsel for the accused contended that 
the charge laid was not founded on the 
evidence adduced at the preliminary 
trial, inasmuch as the proof then taken 
did not shew that the document stolen 
was a post-letter which had been deposited 
in the post office, within the meaning of 
the amendment to the Post Office Act, i 
52 V. <’. 20, s. -, s.-s. 1. or of s. 326 (c) 
of the Criminal Code. The trial did not 
take place, but the trial Judge reserved 
the questions thus raised for the opinion 
of the court :—Held, that a question of 
law can only he reserved when there has 
been a trial and conviction. Rex v. 
Trepanier, 21 Occ. X. 248, (). 11. 10 
Q. B. 175.

8. Crown Case Reserved — Power of 
Magistrate.]—The prisoner, with his ; 
own consent, was tried summarily before 
the stipendiary magistrate for the city of 
Halifax, under s. 786 of the Criminal Code, 
and was convicted of stealing property 
of the value of less than $10. At the ! 
trial, the magistrate, at the request of 
the prisoner, reserved a question for the 
opinion of the court, under s. 742 and • 
following sections of the Code :—Held, 
that under s. 742 and following sections
a reserved case can he stated only by a 
court, or a Judge having jurisdiction in 
criminal cases, or by a magistrate in pro
ceedings under s. 785 :—Held, that, as 
e. 785 had no applications to the case in 
question, and the provisions of s. 1)00 of 
the Code had, admittedly, not been com- | 
plied with, there was no proper case before 
the court upon which the court had au
thority to give an opinion. Regina v. 
Hawes, 33 N. 8. Reps. 389.

9. Crown Case Reserved — Weight of 
Evidence — Acquittal of Prisoner — 
Insanity.]—The prisoner was indicted 
for theft and was acquitted on the ground 
of insanity :—Held, following R. v. Mc
Intyre, 31 N. S. Reps. 422, that the trial 
Judge cannot reserve a case depending 
upon the weight of evidence, and that 
the question reserved, whether there 
was evidence of insanity as required by s.

736 of the Code, was within the principle 
decided; that the question of the weight 
of evidence is entirely for the jury; and 
that the provision for granting a new 
trial, where the verdict is against the 
weight of evidence, cannot be invoked on 
the part of the Crown. Rex v. Phinney, 
(No. 2), 36 X. 8. Reps. 288.

See also Appeal — Stated Case.

REVENUE ACT.

1. Revenue Act — Operation.]—The 
Revenue Act, 15 Viet. c. 28, s. 68, enacted 
that any penalty or forfeiture inflicted 
under that Act should be recovered by 
action of debt, or information; section 72 
enacted that if any person should assault 
any revenue officer in the exercise of his 
office, he should on conviction, pay a fine 
not exceeding loo pounds sterling, nor 
less than 50 pounds sterling, which fine 
should be paid to the Provincial Treasurer; 
and in case of non-payment, the offender 
should be imprisoned for a term not ex
ceeding twelve months, at the discretion 
of the court. Held, that the Act only 
limited the discretion of the court as to 
the amount of fine and imprisonment on 
conviction for an assault under section 72, 
but did not alter the ordinary mode of 
proceedings by indictment. Regina v. 
Walsh, 3 All. N. B. R. 54.

See also Inland Revenue.

RIOT.

1 Assault.]—Defendant was indicted 
for a riot and assault, and the jury found 
him guilty of a riot, but not of the assault : 
—Held, that a conviction for riot could 
not be sustained, the assault, the object 
of the riotous assembly, not having been 
executed; although the defendant might 
have been guilty of riot or joining in an 
unlawful assembly. Regina v. Kelly, 
6 C. P. 372.

2. Firing at Rioters.]—A procession 
having been attacked by rioters, the pris
oner, one of the processionists, and in no 
way connected with the rioters, was proved 
to nave fired off a pistol on two occasions— 
first in the air, and then at the rioters.
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So far as appeared from the evidence the ' 
prisoner acted alone and not in connection 
with anyone else Held, that a con
viction for riot could not be sustained. 
The prisoner having been indicted jointly 
with a number of the rioters on a charge 
of riot and convicted, upon a case re
served after verdict, the conviction was 1 
quashed. Regina v. Corcoran, 26 C. P. ; 
134.

RULE NISI.

See Certiorari — Habeas Corpus — 
Mandamus — Prohibition.

SALE OF LIQUOR.

1. Prohibited Hours — Evidence of 
Accused ah to Previous Offences.]— 
Where the defendant was convicted on a 
charge as a third offence of having sold 
liquor during prohibited hours, upon his 
admitting on cross -exam inat ion that, he 
had been convicted for two previous 
offences of a similar nature, it was held 
that the provisions of section 101 of the 
Ontario Liquor License Act imperatively 
require that the accused shall first be 
found guilty of the subsequent offence 
before licing asked whether he was so 
previously convicted as alleged in the in
formation. Rex v. Dealtry, 7 C. C. C. 
443, 40 C. L. J. 38.

2. Right of Witness to Refuse to 
Answer Questions.] — A witness other 
than the defendant, or the husband or 
wife of the defendant, may lawfully re
fuse to answer a question, where such 
answer would tend to subject the witness 
to a prosecution under the Ontario Liquor 
License Act. Re Ahkwith, 3 C. C. C. 78, 
31 O. R. 150.

3. Treaty Half-breed — Mens Rea.}— 
The supplying of intoxicants to a half- 
breed, who had “ taken treaty ” and there
by came under the scope of the Indian 
Act, is not an offence against the Indian 
Act where the licensee had no reason to 
think or suspect that the half-breed had 
“ taken treaty.” Regina v. Mellon, 7 
C. C. C. 179, 5 Terr. L. R. 301, 22 Occ. 
N. 343.

See Intoxicating Liquors — Liquor 
License.

SCHOOL TEACHER.

1. Excess of Punishment — Malice or 
Permanent Injury — Grim. Code Sec. 
55.]—A school teacher is criminally re
sponsible for an excess of punishment to- 
a pupil, though inflicted without malice 
and causing no permanent injury. Rex 
v. Gaul. 8 C. C. C. 178, 36 X. S. R. 504, 
24 Occ. N. 135.

2. Punishment of Pupil — Degree of 
Correction.]—The powers which the 
law grants to school masters with respect to 
the correction of their pupils is analogous 
to that which belongs to parents ana the 
authority of the teacher is regarded as a 
delegation of parental authority. There 
is no particular rule as to the nature of 
the punishment which may be inflicted, 
provided it is moderate and reasonable 
and not out of proportion to the offence. 
The Queen v. Robinson, 7 C. C. C. 52.

SEAMEN.

1. Harboring Deserting Seamen — Dis
tinction Between Imperial Merchant 
Shipping Act and Canadian Seamen's- 
Act.]—Section 236 of the Imperial Mer
chant Shipping Act. 1894. only applies 
in cases where the ships from where the 
desertion of seamen has taken place are 
British ships, and when they have been 
duly registered as such, while the pro
visions of section 104 of the Canadian 
Seamen’s Act apply to any and all ships 
whatever their nationality may be, and 
whether they have been registered or not. 
Regina v. O’Dba, 5 C. 402,9 Q. Q. 
B. 158.

2. Harboring Deserting Seamen — Con
viction for. Valid under Seamen’s Act 
of Canada.]—The Imperial Merchant 
Shipping Act is confirmatory of the Sea
men’s Act of Canada, and where neither 
the information nor the conviction men
tioned the specified statute under which 
proceedings had been taken on a charge 
of wilfully harboring and securing seamen, 
such conviction for an offence committed
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on Canadian soil by a Canadian resident ! 
was held to be valid under the Seamen's ( 
Act of Canada. Regina v. O’Dba,
C. C. C. 402, It (j. Q. B. 158.

SEARCH WARRANT.

1. Canada Temperance Act — Accur
acy of Description.]—A search warrant 
under the Canada Temperance Act. c. ; 
106, R. S. see. 108, and the amending | 
Act, 51 Viet. i c. 34, does not im
pose a necessity of describing the premises j 
to be searched by metes and bounds. ! 
Sleeth v. Hurlbert, 3 C. C. C. 197, 25 
8. C. It. 620.

2. Issued by Justice Acting for Magis
trate — Defect in Designation of Jus
tice — Invalidity of.]—A search war
rant signed by a justice acting in the ill
ness. or absence, or at the request of a 
police magistrate should include in its 
designation of the justice such fact, 
otherwise the warrant is invalid; a de
scription of the justice as “J. P.” is in
sufficient ; and where he is erroneously | 
described as a police magistrate the war- 1 
rant is void. The law is careful to protect I 
the rights and liberty of the subject, and 
if a peace officer or any other person in
vades a house or home without authority 
he is a trespasser, and the occupant is 
justified in using force to either eject or 
prevent him from carrying out what he 
may claim to be a privilege, but which 
he has not the proper authority to ex
ercise. Regina v. Lyons, 2 C. C. C. 218.

3. Magistrate's Error as to Jurisdiction
— Damages.]—A defendant fairly stating 
the facts of a case to a magistrate is not | 
liable in damages for the erroneous view ; 
of the magistrate that he had jurisdiction j 
to issue a search warrant. Prino v. 
Wyatt. 7 C. C. C. 60. 50 O. L. R. 505, 
23 Occ. N. 191.

4. May Specify Various Suspected Places]
—A search warrant under the Canada 
Temperance Act may specify the different 
buildings or premises or places where the , 
liquor is suspected to be, and authorize j 
n search in each and all. Sleeth v. 
Hurlbert. 3 C. C. C. 197, 25 S. C. It. 620.

5. Peace Officer — Right to Search 
Suspected Person.}—A peace officer has 
the right to search a person suspected 
of stealing a post letter where his sus
picions are based on reasonable grounds. 
Action for damages for false arrest, held 
not maintainable in such a case. Mayer 
v. Vaughan, 6 C. C. C. 68. Q. It. 11 K. K. 
340.

SECOND OFFENCE.

1. Second Offence.]—A conviction for 
a second offence for selling liquor contrary 
to the Canada Temperance Act must show 
that the second offence was committed 
after the information had been laid for 
the first offence. Ex Parte Le Blanc, 
1 C.C.C. 12,33 X. B. .R 90.

2. Second Offence — Liquor License 
Act (Man.) — Proof of Previous Con
viction—Opportunity to Meet Charge] 
—Upon a prosecution for a second offence 
under the Liquor License Act (Man.), it 
is not sufficient to merely put. in a cer
tificate of previous conviction. The ac
cused should lie given an opportunity of 
meeting that charge, and the proceedings 
ought to show either that the accused 
admitted the previous conviction, or that 
the fact of such conviction, and the 
identity of the accused were both proved. 
Regina v. Herrell, 1 C. C. C. 510, 12 
Man. L. R. 198, 522.

See also Certiorari — Conviction — 
Intoxicating Liquors.

SEDUCTION.

1. Corroboration — Sec. 684.]—The 
defendant had been found guilty by a jury 
of unlawfully seduced and had illicit 
connection with a girl under sixteen and 
over fourteen under see. 181 of the Code. 
The trial Judge was of the opinion that 
sufficient corroboration had been given, 
because of proof of pregnancy, ana that 
in his opinion it had been “very clearly 
proven that it was hardly probable, and 
in fact next to impossible that any other 
man than the defendant was responsible 
for it". Evidence was adduced t" show 
that the girl had been a domestic in the 
service of the defendant ; that her courses
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were regular before she went into de
fendant’s service, and after she returned 
home the mother of the girl could not 
remember her having any. The physician 
testified in his opinion the pregnancy be
gan subsequent to about the time she 
entered defendant’s employ :—Held, on 
a case reserved, that there was not suffi
cient corroborative evidence to satisfy 
Code sec. 084, and the conviction was 
quashed. Regina v. Vahey, 2 C. C. C. 
259.

2. Crim. Code 182 — 'Previously 
Chaste Character’ — Promise of Mar
riage.]—On an indictment under Crim. 
Code see. 182 for seduction under promise 
or marriage, it was shown that the illicit 
connection had occurred weekly for over 
a year before the prosecutrix became 
pregnant, there also being evidence that 
on each occasion the promise of marriage 
was renewed. It was hold that the prose
cutrix was not a woman of ‘previously 
chaste character’. R. v. Lour,heed, 8 
C. C. C. 184.

3. Crim. Code 182 — Under Promise 
of Marriage — Meaning of “Under”.] 
—It is not sufficient on a charge of se
duction under “promise of marriage” to 
prove the promise of marriage, and then 
the seduction during the currency of the 
promise. It is necessary to show that 
the seduction was attained by means of a 
promise of marriage, or that by the prom
ise of marriage the seduction was in
fluenced. Regina v. Walker, 5 (’. C. C. 
405, 1 Terr. L. R. 482.

4. Evidence Implicating Accused —
Grim. Code 084. Regina v. Wyhe, 1 
C. C. C. 0, 2 Terr. L. R. 103.

5. Seduction of Girl under 16 — Evi
dence— Corrororation — Function of 
Judge and Jury.)—In a prosecution under 
the Criminal Code, s. 181. for the seduction 
of a girl under 10, in addition to the evi
dence of the girl, evidence was given 
by other witnesses to the following effect : 
—That the accused and the girl were found 
in a house alone; that the accused came 
out partly dressed; that he was then 
leaving sheep (which were in his charge) 
unattended and refused to go with the 
witness to where the sheep were; that 
before he was charged with any offence 
he stated to the witness “that he had been 
advised if he could get the girl away

and marry her, he would escape punish
ment” :—Held, that the girl was cor
roborated in some material particulars 
by evidence implicating the accused, 
within the intention of the Criminal Code,
b. 684. Semble, that the fact that the 
accused in giving evidence on his own 
behalf, stated that he had first had con
nexion with the girl at a date after she 
had reached l(i, while one of the witnesses 
for the prosecution stated that the ac
cused, two months before that date, had 
admitted with reference t<> the girl that 
he had “got there,” might, though this 
admission was made after the girl had 
reached l(i, be taken into consideration 
with the other facts as tending to impli
cate the accused. Whether there is any 
corroborative testimony is a question for 
the Judge, but if there is any such testi
mony, the sufficiency of it, and the weight 
to lie given it is for the jury, unless of 
course the corroboration is so slight that 
it ought not to be left to the jury at all. 
Regina v. Wyse, 2 Terr. L. R. 103.

G. Speedy Trial — Amendment — 
Election — Sec. 723-707- 778.]— Ac
cused was indicted for seduction of one 
I:. < 1.. :i female over 14 and 16 years of 
age <m the 0th of January, 1905. It 
transpired at the speedy trial that the 
accused had had the first illicit connection 
with R. (1. on the third of the same month. 
Counsel for prosecution applied to amend 
the indictment to conform to the evidence. 
Prisoner’s counsel objected that it was 
a new charge and accused should have 
the privilege of re-election. The right to 
re-elect was refused. :—Held, that ac
cused should have the opportunity of 
re-electing. And further the fact of the 
girl not being of previously chaste char
acter was an answer and a complete de
fence to the charge. R. v. Lacelle, 10 
C. C. C. 231.

7. “Under Promise of Marriage” —
Direction to Jury — Mis-trial — New 
Trial.)—The meaning of “under promise 
of marriage” in 50-51 Vic. (1887), c. 48, 
s. 2, substituting a new section for R. S. C.
c. 157, s. 4. means “by means of a promise 
or marriage.” Where therefore the trial 
Judge directed the jury that the intention 
of the section was to impose a punishment 
for the seducing of young women under 
twenty-one by men over twenty-one to 
whom they were engaged, and the jury 
rendered a special verdict us follows :
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“The verdict is that th" prisoner promised 
to marry F. S. in June, 1892, with the 
intention of carrying out his promise but 
in November of the sirne year he seduced 
her, at the same time renewing his promise 
of marriage, and in our opinion no other 
man had connection with her” :—Held, 
that there had been a misdirection anti 
therefore a mis-trial; and a new trial was 
ordered. The Queen v. Walker, 1 
Terr. 482.

SENTENCE.

1. Juvenile Offender — Can. Stat. 
1890, c. 37 — “Faith”.}—Reading 810 
with 820, on the conviction of a juvenile 
offender for theft, and his commitment 
to an institution, it is not necessary that 
the conviction should show that he is 
under the age of 16 years. The fact that 
the magistrate has proceeded under 810 
shows that the magistrate was of opinion 
that the prisoner was of suitable age, and 
820 dispenses with the necessity for his 
recording his opinion. Acts of Canada, 
1890, c. 37, s. 34 (Code 550), allows such 
a boy of “Protestant faith” on a conviction 
for an offence rendering him liable to 
imprisonment, t<> be committed t<> the 
Halifax Industrial School for a period 
not exceeding five years :—Held, that 
the matter of “faith” need not be inquired 
of prior to conviction, as it only concerns 
the place of imprisonment. Regina v. 
Herbert Brine, 33 N. S. It. 43.

2. Plea of Guilty — Fine Obligatory.] 
—Where a statute enacts a penalty on 
the accused being found guilty, the magis
trate has no power to suspend sentence 
on payment of the costs of the prose
cution but must impose at least the mini
mum penalty. R ex v. Verdon, 8 C. C. C. 
352.

3. Release on Suspended Sentence —
Previous Conviction — Enquiry by 
Magistrate — Code Sec. 694-971.}— 
1. The proper time for proving a previous 
conviction against a prisoner (under sec. 
971) is not upon the trial of the offence 
but after the trial. 2. The magistrate 
may proceed on his own initiative to an 
inquiry as to previous convictions. R. v. 
Bonnevie, 10 C. C. C. 377.

926

4. Sentence to Dorchester for One Year
— Discharge Refused.}—A prisoner 
was convicted of larceny, and sentenced 
to one year’s imprisonment in Dorchester 
penitentiary. The warden refused to 
receive him on the ground that the short
est period for which prisoners could be 
sentenced to or received at the peni
tentiary was two years. Prisoner waa 
then taken to the county jail. To a rule 
in the nature of habeas corpus the jailor, 
in his return, set out the conviction for 
larceny, and also returned that the pris
oner was detained under a warrant of a 
justice, for attempting to escape by tear
ing up the floor of his cell, the warrant 
annexed to the return was under the hand 
of two justices. The court refused to 
discharge him, and decided that he should 
be sentenced to imprisonment in the 
common jail, for one year, inclusive of the 
period for which lie had already been 
detained. In re Rice, 2 R. & G. N.
S. R. 77, 1 V. L. T. 555.

5. Suspended Sentence — Effect of — 
Breach of Recognizance — Disorder
ly House — Code Sec. 971-973.}—De
fendant had been convicted of being an 
inmate of a disorderly house. The magis
trate under provisions of Code sec. 971, 
conditionally released tin- offender on 
suspended sentence, she having entered 
into recognizance for good behaviour. 
She was subsequently tried for a similar 
offence, and acquitted. The magistrate 
then sentenced her under the previous 
conviction :—Held, that prisoner should 
be discharged from custody; that the 
magistrate could only sentence accused 
on being brought before him on an in
formation properly sworn out. that she 
had failed to comply with and observe 
the conditions of the recognizance. Rex 
V. SiTEMAN, 6 C. C. C. 224.

6. Warrant of Commitment.]—By the 
Penitentiary Act R. fS. C. 182, the time 
from which a sentence begins to run is 
the date of passing, and it is therefore 
unnecessary to have the date mentioned 
in the warrant of commitment. All that 
is necessary for an officer at the time of 
delivering over a convict to the peniten
tiary is to deliver at the same time a 
copy of the sentence taken from the 
minutes of the court and certified by the 
Judge or clerk, without any further war
rant. Rf.x v. Smithemax,*9 C. (’. C. 10. 
Smitheman v. The King. 9 C. C. C. 18, 
35 Can. S. (\ R. 189. 490.
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SEPARATE CHARGES.

1. Verdict must be Rendered at the Con
clusion of each.]—A prisoner was charged 
under the Speedy Trials Act on four dis- i 
tinct, hut similar, charges of theft. At | 
the conclusion of the first, second and j 
third, the Judge of the countv court re- I 
served his verdict, until all should have : 
been tried, preferring to hear all the 1 
evidence. He then found the prisoner 
guilty of all four. On a case reserved :— 
Held, that the convictions were bad. ! 
The prisoner was entitled to be tried only, 
on the evidence given in relation to a par- ; 
ticular charge on which he is then in- ; 
dieted, to the exclusion of all extraneous 
matter which might effect the mind <>t 
the Judge. Per Henry, J., because such j 
a course is a departure from immemorial 
practice for which no authority can be 
found. Regina v. McBerny, 29 N. S. R. 
327.

SHERIFF.

1. Where Disqualified, Venire can be 
Directed to Coroner.)—A venire can be 
directed to a coroner to summon a new 
grand jury, where a grand jury has been 
summoned by a sheriff disqualified by 
reason of relationship to the prosecutor. 
Regina v. McGuire, 4 C. C. C. 12, 34 
N. B. R. 430.

Sec also Public Officials.

SLANDER.

1. Public Slander.]—Slandering a person 
in a pul lie restaurant is not an offence 
under s. 207 of the Criminal Code. Mer
cier v. Plamondon, Q. R. 20 S. C. 288.

2. Public Place — Crim. Code Sec. 207.] 
—Slandering a person in a public restaur
ant, is not an offence under sec. 207 of 
the Code, rendering such person a loose 
idle and disorderly person with sec. 207. 
If the matter had occurred in the street 
and the complainant had been a passenger 
some latitude would be allowed; and 
being a passenger she would have been 
held to have been impeded. R. v. Mer
cier, 6 C. C. C. 47.

SMUGGLING.

1. Conviction for — Customs Act Sec. 
192.]—A conviction for smuggling under 
the Customs Act sec. 192 should show 
that article clandestinely landed in Canada 
was the subject of duty. Regina v. 
Thomas McDonald, 2 C. C. C. 504.

2. Insufficient Allegation.]—A11 indict
ment for smuggling, under the Rev. Stat. 
c. 29, charged in several counts : 1st — 
That the defendant unlawfully landed 
alcohol, subject to duty, and thereby 
smuggled the same. 2nd—-That defen
dant unlawfully landed alcohol, subject 
to duty, without leporting to the Treas
urer, and thereby smuggling, etc. 3rd—- 
That the defendant landed the alcohol 
without a permit, and thereby smuggled, 
etc. 4th—That the defendant landed 
alcohol without paying the duties :—Held, 
1st—That the indictment was insufficient; 
as the mere unlawful landing of goods, 
without alleging any intent to defraud the 
revenue, did not constitute the offence of 
smuggling. 2nd—That the landing of 
goods, without reporting them to the 
Treasurer, or without obtaining a permit, 
though it subjected the party to a pen
alty, did not amount to smuggling. 3rd—• 
That the mere landing of goods without 
a previous payment of duties is not a 
breach of the revenue laws. Regina v. 
Cassidy, 4 All. N. B. R. 623.

SOLICITOR.

1. Canada Temperance Act Sec. 115 (a)
I — Previous Conviction — Solicitor’s 

Authority.]—A solicitor represents his 
client on the hearing of a charge under 

1 the Canada Temperance Act, in order 
to answer the magistrate’s inquiry as to 

revious convictions, though the accused 
imself be not present. Rex v. O’Hear- 

on. 5 C. C. C. 187.

2. Service of Notice on. for New Trial.]—
Where an accused had been acquitted 
of manslaughter, and the Crown served 
the solicitor, who had acted for the ac
cused at the trial, with a notice of the 
hearing of a stated case, and no one ap
peared for the accused at the hearing; 
it was held that there was a presumption 
that the authority of the solicitor 
had ceased with the discharge of
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the prisoner from custody, and as the 
defendant had not been served personally, 
there was no cause pending which the 
appellate court could hear. Regina v. 
Williams, 3 C. C. C. », 28 O. R. 583.

3. Statement of to Wife of Accused —
Privilege.] — Communication between 
the prisoner's wife and the prisoner’s 
counsel is not a privileged communication 
in the sense of being a communication 
from her husband, where no evidence is 
offered that the husband knew of or au
thorized it, and a statement by such so
licitor to the wife is not privileged where 
it is calculated to further or conceal a 
criminal act Gosselin v. The King, 
7 C. C. C. 13», 33 (’. 8. C. It. 255.

STATED CASE.

1. Ontario Summary Convictions Act —
Proceeding by Form of Appeal—Code 
Sec. 900.] Section 900 of the Canada 
Criminal Code prescriljcs the practice 
upon the statement of a case by a magis
trate. The internal evidence supplied by 
this latter section shows that the pro
ceeding by way of stated case is a form 
of appeal. Under t he < >ntario Convict ions 
Act R. S. 0.1887 c. 74, all the enactments 
of the Dominion laws relating to pro
cedure on summary convictions, are in
corporated in the provincial law, except 
that, concerning appeals. Hence appeals 
from convictions under Ontario statutes 
are to be lodged ami prosecuted as pro
vided by the provincial enactment, and 
are wit held from being subject to Dom
inion legislation. It. v. Robert Simpson 
Co., Ltd., 2 C. C. C. 275, 28 O. R. 231.

STATUTES.

1. Alteration by Statute — Effect of.] 
—An offence committed before, though 
tried after, the Revised Statutes came in 
force, is not indictable under those sta
tutes, though the words creating the 
offence are not altered thereby. The 
forms of indictment in the Schedule to 
Title XL. of the Revised Statutes are 
inapplicable to offences not referred to 
in that title. Regina v. McLaughlin, 
3 All. N. R. R. 159.

2. Construction of — Parliamentary 
Debates.]—Parliamentary debates are 
not appropriate sources of information 
from which to discover the meaning of

I the language of a statute. Gosselin v. 
The King, 7 C. C. C. 13», 33 8. C. R. 255.

3. Construction of — ‘Sale or Other 
! Disposal* — Generic Words Follow- 
: ing Specific Words.}—Where specific 
1 words are followed by generic words, the

latter are to be understood in their pri
mary and wide meaning, and the words 
‘other disposal' held to include a gift. 
Regina v. Walsh, 1 C. C. C. 10», 29 O. 
R. 36.

4. Construction of Word “May"’.]— 
In a statute providing that the court may

' perform a judicial act for the benefit of 
a party under certain circumstances,

, the word “may” is imperative and not 
discretionary. Fenson v. New West
minster, 5 B. C. R. 624, 2 C. C. C. 52.

5. Interpretation of — Certiorari 
Rules.]—Where a statute lays down 
rules restricting the issue of writs of cer
tiorari they should be construed narrowly, 
and applicants should be kept to strict

! observance of them. R. v. Bigelow, 2 
C. C. C. 378, 31 N. 8. R. 436.

6. Interpretation of Penal Statutes —
! Liberty of the Subject.]—Where an 
, equivocal word or ambiguous sentence 
I leaves a reasonable doubt of its meaning,
' which the canons of interpretation fail 

to solve, the benefit of the doubt should 
be given to the subject and against the 
legislature which has failed to express 
itself. Regina v. Wirth and Reed, 1 
C.C. C. 231,5 B. C. R. 114.

7. Prohibition — Against Killing 
j Deer Out of Season — Exemption of

Resident Farmer — Resident Agent 
of Absent Farmer Within the Ex
emption.]—Defendant was convicted un
der 8. 15 of the Game Protection Act,

I 1895 (B. C.), for having shot certain deer 
within the period prohibited by the Act.

; It appeared from the evidence that the 
1 defendant resided upon and managed 

a certain farm :i~ the agent of the owner, 
who was then absent, and that the deer 
in question came upon and was depas
turing a cultivated field, part of the farm,

1 when the defendant shot and killed it :— 
Held, that the defendant in committing
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the act was within the exemption created 
by s. 16 of the Act, providing : “16. 
Nothing in this Act shall be construed 
as prohibiting any resident farmer from 
killing at any time deer that he finds de
pasturing within the cultivated fields.” 
Observations upon the equitable con
struction of statutes. Reg. v. Syming
ton, 4 B. C. R. 321.

8. Province — Game Obtained Out
side Province — Provincial Statute.] 
—Where a provincial statute prohibits 
the possession with intent to deport, etc., 
of game, etc., the provision is applicable 
to game, etc., obtained from places be
yond the Province, and the words do 
not themselves import any restriction of | 
its applicability. Regina v. Strauss,
1 C. C. C. 103, 5 B. V. R. 486.

9. Provincial Statute — Criminal Law 
or Civil Rights Ultra Vires.]—An Act 
which constitutes a new crime for the 
purpose of punishing it in the interests of 
public morality falls within the criminal 
law and is ultra vires a Provincial legis
lature, but an act which imposes a pun
ishment to protect one class by regulating 
its dealings and rights with another class 
falls within property and civil rights and 
is intra vires a Provincial legislature. Re
gina v. Halifax Electric Tramway Co.,
1 C. C. C. 424, 30 N. S. R. 469.

10. Provincial Statutes — Query, if 
Dealing with Criminal Law — Whe
ther Ultra Vires. 6 R. C. R. 78.

11. Statute Creating Defence — Ex
cess of Enactment — Construction 
of Statutes Giving Costs in Penal 
Proceedings.}—A statute giving costs 
in penal proceedings is to be construed 
strictly, as such costs are an increment 
of the penalty and the construction most 
beneficial to the offenders must be adopt
ed. Ex Parte Lon Kai Long, 1 C. C. C. 
120.

12. Statute Creating Offence — Exemp
tion from — Proviso or Exception — 
Negativing Game Protection Act, 1895 
— Operation as to Imported Skins.]— 
The existence of an exception nominated 
in the description of an offence created 
by statute, must be negatived in order 
to maintain the charge, but if a statute 
creates an offence in general with an ex- | 
ception by way of proviso in favour of

certain persons or circumstances, the onus 
is on the accused to plead and prove him
self within the proviso. The generality 
of the prohibition contained in the sta
tute (s. 7) against purchasers having 
in possession with intent to export, 
causing to be exported, etc., game, etc., 
is not to be limited by inference to game 
killed within the Province. Regina v. 
Strauss, 5 B. C. R. 486.

Sec also Constitutional Law.

STATUTE OF LIMITATIONS.

1. Adulterous Intercourse — Damages.) 
—The Statute of Limitations is not a bar 
to an action for criminal conversation 
where the adulterous intercourse between 
defendant and plaintiff’s wife has con
tinued to a period within six years from 
the time the action is brought. Judgment 
appealed from (27 Ont. App. r. 703) 
affirmed. Quœre, does the statute only 
begin to run when the adulterous inter
course ceases, or is the plaintiff entitled 
to damages for intercourse within the 
six years preceding the action ? King v. 
Bailey, 31 S. C. R. 338.

2. Time Limit for Indictable and Sum
mary Offences.]—Section 841 of the Can. 
Crim. Code as to limitation of time within 
which an information may In- laid "in 
case of any offence punishable on Sum
mary Conviction”, applies only to cases 
arising, and in widen proceeds are had 
under the provisions regarding summary 
convictions. Proceedings may be taken 
in the prosecution of an indictable offence 
(e. g. Assault) notwithstanding the case 
may be one triable summarily before a 
magistrate, had an information been laid 
within the time limited in section 841 <>1 
the ('ode, and though such time limit has 
expired, since the purpose of the limita
tion of the Statute for trial of summary 
offences was not to absolve from crime,

; but was to limit the time within which
! the accused might be tried and punished, 

deprived of tin- right <>f trial by jury. 
On an indictment for rape, the accused 
may be found guilty of the lesser charge 
of assault, under section 713 of the Code, 
and a conviction therein is good even 
though the time limit of six months has
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expired, since section 841 has no appli- ! 
cation to anything other than summary 
proceedings. R. v. Edw ards, 2 C. C. C. 
96, 29 O. R. 461.

STATUTORY DECLARATION.

1. Liability of Each of Joint Declarants.]
—Where- the words “We”, “We know”, 
are used in a statutory declaration, there ; 
is no ambiguity, and the declaration is j 
the act of each of those who deliberately 
signed the same, and solemnly declared 
to the facts contained in it. Regina v. 
Skelton, 4 C. C. C. 467, 18 C. L. T. 2(15.

STIPENDIARY MAGISTRATE.
Sec Justice of the Peace.

STREET RAILWAYS.

1. Fenders — Indictment will lie for 
Neglect of Reasonable Precautions.] 
—An indictment for maintaining a com
mon nuisance will lie against a street rail
way company under a legal duty to use 
reasonable precautions against endanger
ing human life, in operating its cars on a 
public highway, where there is an omission 
to provide proper fenders to avoid danger 
to human life. Regina v. Toronto 
Railway Company. 4 C. C. (\ 4.

2. Indictment Against for Breach of 
Legal Duty.]—A street railway can be in
dicted for maintaining a nuisance where 
it is under a legal duty, in operating its 
cars on a public highway, to use reason
able precautions against endangering 
human life, where such reasonable pre
cautions are neglected or omitted. Re
gina v. Toronto Railway Co., 4 (’. C. 
C. 4.

3. Nuisance.]—A corporation may lie 
properly convicted of committing a com
mon nuisance by making a practice of 
running street cars reversely on a section 
of track which is used by cars running 
in the opposite direction, where no fender, 
light or gong is used on the rear of said 
cars, thereby endangering the safety of 
the publie. R. v. Toronto Ry. Co., 10 
C. C. C. 106.

STREETS AND HIGHWAYS.

1. Indictment of Street Railway Cc. 
for Common Nuisance.]—A Street Rail
way Co. under a legal duty to use reason
able precautions to avoid danger to hu
man life, in operating its cars on the public 
highway, can be indicted for maintaining 
a common nuisance, where such reasonable 
precautions are omitted or neglected. 
Regina v. Toronto Street Railway 
Co., 4 C. C. C. 4.

2. Nuisance — Non-Repair by Cor
poration — Order of Court — Costs.] 
—The defendant was guilty of indictment 
of suffering a street to remain out of re-

| pair. The trial Judge made an order 
that the nuisance be abated by a certain 
date at a cost of the defendant corpor
ation. The order was neglected and on a 
subsequent motion that the sheriff be 

, directed to repair it, the road was sub
sequently repaired before hearing the 
said last motion :—Held, that tin- motion 

' was properly made and costs should be 
allowed against defendants. R. v. Port
age La Prairie, 10 C. C. C. 125.

3. Obstructing of Cabs.]—Where a valid 
; contract between a hotel proprietor and

the defendant under which carriages were 
lawfully engaged, being retained at a 
nominal charge for the guests of the hotel, 
was proven, it was held that the defendant 

| could not lie convicted of a breach of a 
; by-law requiring calls and express wagons 

when not engaged to stand only on certain 
specified streets. R. v. Maher, 10 C. ('. 
c.

4. Obstruction of — Religious Meet- 
i ing — Common Law Right to Free 
i Passage.]—The defendants were officers

of the Salvation Army, and by holding an 
! open air meeting, had effected a blockade 
! of the street. They were convicted for 

violation of the Towns' Incorporation 
Act of Nova Scotia :—Held, that the 
public has a common law right to free 
passage upon a highway, and the peace
able purpose of the gathering obstructing 
the highway does not affect this right, 
and the defendants were properly con
victed for standing in a group or near to 
each other on a street so as to obstruct 
free passage. 15. v. Watson ei il., 
6 C. C. C. 331
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5. Obstruction of Street — Exhibition . 
in Shop Window — Nuisance.]—A by
law of the city of Montreal enacted that 
no person should employ any device, 
noise or performance, tending to the 
collection of persons on the streets or 
sidewalks, or to the obstruction of the 
same, for any purpose whatever, without 
permission of the mayor. The defend
ant had advertised that a marriage would 
be celebrated in his shop window and a 
crowd gathered around :—Held, that the 
defendant was properly convicted under 
the by-law. Workman v. City of Mon
treal, 10 C. C. C. 121.

6. Obstruction of — Students March- 
ino in Procession.]—The defendant was 
one of a body of sixty students marching : 
in a procession on the sidewalk, and was : 
convicted under provisions of a local j 
by-law, for obstructing a free passage 
for foot passengers :—Held, on appeal, 
that a conviction under the by-law could 
be properly entered against any one of the 
number notwithstanding that sufficient 
space was left for foot passengers to pass 
by in single file. R. v. Yates, G C. C. C. 
282.

SUBPOENA.

1. Gratuitous Issue of — Motion for 
— Affidavit in Support — R. S. Que
bec, 2614.]—Article 2614 of the Revised 
Statutes of Quebec permits the court to 
order that subpoenas for witnesses neces
sary for the defence, be issued at the ex
pense of the Crown, when the defendant 
states by affidavit that he is poor and 
needy. The affidavit in support should 
allege only that the witnesses required 
are necessary, ami that the defendant is 
poor and needy. If. however, particular 
facts are alleged which the» witnesses are 
to prove, the Judge in granting the motion 
would seem to prejudge the question of 
admissibility of the evidence thus stated, 
and this the court will not do. The statute 
gives this privilege to a defendant only 
in cases of offences which were felonies 
prior to the Criminal Code. R. v. Gren
ier. 2 C. C. C. 204.

2. It is not necessary that, there should 
be fifteen days between the teste and 
return of a subpoena on a criminal in
formation, where the venue is laid in 
the home district. Regina v. Crooks, 
E. T. 3 Viet. (Out.).

SUMMONS.

1. Defective Service of — Waived by 
Appearance of Defendant’s Counsel.] 
—Any defect in the service of a summons 
to appear before a stipendiary magistrate, 
to answer a charge of unlawfully keeping 
intoxicating liquor for sale contrary to 
the provisions of the second part of the 
Canada Temperance Act, is waived when 
the defendant appears by counsel, even 
when objection is taken to the proceed
ings, and where an adjournment was 
taken after the case was closed and judg
ment was pronounced subsequently in 
the absence of the defendant’s counsel 
convicting the defendant, the defendant 
was held to have been properly convicted 
notwithstanding his absence. Regina 
v. Doherty, 3 C. C. C. 805,32 X. 8. R. 235.

2. Judicial Act — Issue of Summons 
Constitutes a.— Section 559 of the 
Criminal Code, read in connection with 
sec. S43, shows that the issue of a sum
mons in relation to an offence punishable 
summarily, as well as an indictable offence, 
is a Judicial Act. Regina v. Ettinger, 
3 C. C. C. 387, 32 X. S. R. 176.

3. Service — Of Summons on Cor
porations.]—A summons may be served 
on a corporation in a similar manner to 
service of notice of indictment as pro
vided by Code sec. 637. R. v. Toronto 
Railway Co., 2C. C. C. 471,26 A. R. 491.

4. Substitutional Service of.]—Upon the 
substitutional service of a magistrate’s 
summons it must be shown that an effort 
was made to serve the defendant per
sonally, and that the service was upon an 
adult inmate of the defendant’s last or 
most usual place of abode. When* either 
of these requisites of a substantial ser
vice has been omitted, the defect cannot 
be remedied by supplemental evidence. 
Re Barron, 4 C. C. C. 465.

SUNDAY.

1. British North America Act — Pro- 
vincial Statute — Ultra Vireh — 
‘Criminal Law’ or ‘Property’ and Civil 
Rights.]—An amendment to a Provincial 
Statute extending the provisions of a 
statute which makes it an offence to do 
servile labour on the ‘Lord’s Day’, re-
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la tes to the criminal law, and not to 
property and civil rights, and is ultra vires 
of a Provincial Legislature. Regina v. 
Halifax Electric Tramway Co., 1 
C.C.C. 424, .in N.S.R. MO.

2. By-law Regulating the Sale of Li
quors — Unreasonableness.]—Montreal 
by-law No. 281 prohibiting the sale on 
Sunday of everything except “fruits, 
cigars, confectionery and temperance 
beverages”, and these also by any trader 
who did not carry on such business or 
trade, held, invalid, as being unreason
able and arbitrary permitting of the sale 
of tobacco in cigars but not in other form, 
and restricting the sale to certain favoured 
persons. City of Montreal v. Fortier, 
6 C. C. C. 340.

3. By-law and Provincial By-Law.]—
A municipal by-law exceeding the Pro
vincial Law by including in its scope 
classes not included in the latter is void 
as being too wide in its scope, and un
reasonable. Regina v. Petersky, i 
C. C. C. 91, 5 B. C. R. 549.

4. Evidence on Appeal — Sunday.]— 
Held, following Eggington’s case, 2 E. 
A B. 717, and Re Bailey, 3 E. At B. «07, 
that the affidavit of the prisoner was 
receivable in evidence to show that the; 
investigation and commitment had taken 
place on a Sunday. Regina v. Cavelier, 
11 Man. L. R. 333.

5. Judicial Proceedings on — Prelimi
nary Inquiry.]—The holding of a pre
liminary inquiry before a magistrate on 
Sunday, is a judicial proceeding, and is 
illegal, section 729 of the Crim. Code deal
ing only with matters before a jury. 
Regina v. Cavelier, 1 C. C. C. 134, 11 
Man. L. R. 388.

6. Lord’s Day Act — Cab-Driveil]— 
A cab-driver is not within any of the 
classes of persons enumerated in s. 1 of 
the Lord's Day Act, R. S. O. 1887, c. 
203, and cannot be lawfully convicted 
thereunder for driving a cab on Sunday. 
Regina v. Somers, 24 O. R. 244.

7. Lord’s Day Act— Foreman of Rail
way Elevator.]—The defendant was 
convicted of following his ordinary calling 
of foreman of the Grand Trunk Railway 
Company elevator in superintending the 
unloading <>f grain from a vessel into the

elevator on Sunday :—Held, that R. S. O. 
1897, c. 240 does not apply to that rail
way, and as it did not apply to the em
ployer it did not apply to the employee. 
Conviction quashed, with costs against 
the prosecutor. Regina v. Reed, 30 
O. R. 732.

8. Lord’s Day Act — Selling Ice 
Cream — Work of Necessity.]—It is 
lawful for an eating house keeper to carry 
on his ordinary business on the Lord’s 
Day as a work of necessity, though the 
Ijord’s Day Act of Ontario does not con
tain the proviso of 29 Charles II., ch. 7, 
respecting inns, cook shops or victualling 
houses, and there is no offence where an 
eating-house keeper supplies ice cream 
as a refreshment in the nature of a light 
meal in the ordinary course of his business. 
Regina v. Aluektie, 3 C. C. C. 356, 20 
Occ. N. 123.

9. Lord’s Day Act—News-Dealer.]— 
Held, a news-dealer was a tradesman 
within the Statute C. S. U. C. Cap. 104, sec. 
1. R. v. Anderson, 10 C. C. C. 144.

10. Sunday Closing — Barber Shop — 
By-Law Exceeding Legislative Au
thority.]—Where the legislature has 
authorized a municipal council to pass a 
by-law prohibiting the opening of barber 
shops on Sunday, the by-law in declaring 
that no barber shall exercise his trade 
or calling on that day, exceeds the powers 
conferred !>v the statute. Ru Lambert, 
4 C. C. C. 533, 7 B. C. R. 396.

11. Sunday Closing — Sufficiency of 
Evidence.]—The admission of an accused 
barber that he had shaved customers on 
Sunday is not sufficient to warrant a 
conviction for keeping his barber shop 
open on that day upon an information 
under a by-law prohibiting the opening 
of barber shops on Sunday. Rf. Lam
bert, 4 C. C. C. 533, 7 B. C. R. 396.

12. Sunday Observance — Farmer 
Doing Farm Work — Ejusdem Gener
is.]—The conviction of a farmer for driv
ing pegs on his farm for a fence on Sunday 
was (piashed on the ground that the words 
“or other persons whatsoever” in section 
1 of the Lord’s Day Ordinance (N. W. T.), 
are applicable only to persons who are 
ejusdem generis, with those specifically
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named in the preceding part of the sen
tence, and a farmer engaged in farm work 
is not brought within the provisions of the 
Ordinance. Rex v. Hamren, 7 C. C. C. 
188, 6 Terr. L. R. 400.

13. Sunday Observance — Sale of 
Ice Cream — Victualling House Li
cense.]—The defendant carried on the 
business of a candy and ice cream store, I 
but had obtained a victualling house li- j 
cense, and ice cream was sold by his clerk 
on Sundays. The court being convinced 
that the license had been obtained in 
order to give color of right to sell ice cream 
on Sunday, conviction was upheld. Hex 
v. Sabine, 8 C. C. C. 70.

14. Right of Province to Prevent Pro
fanation of Lord’s Day.]—Held, that the 
Lord’s Day Act 62 Viet. c. 11, (N. B.) 
prohibiting the sale of property, whether 
real or personal, on Sunday was intra 
vires, and that in respect to a large num
ber of subjects generally accepted as 
falling under the denomination of police 
regulations over which the Provincial 
Legislatures have control within their 
territorial limits, still these subjects may 
be legislated upon by the Federal Parlia
ment for the Dominion at large. He 
Greene, 4 C. C. C. 182, 35 N. B. H. 137.

15. Sunday Observance — Sale of 
Ice Cream ]—Under the Lord’s Day Act 
(Ont.) no person can on the Lord’s Day 
exercise his ordinary calling except in 
conveying travellers or the mail, in selling 
drugs and medicines, or in performing 
other works of necessity. The feeding 
of people in a victualling house is a work 
or necessity; and as incidental to this 
ice cream may be lawfully sold on Sun- 
clay. But such a sale would be prohibited 
by the Act where bona fide meals are not 
supplied in the same place. R. v. Stin
son, 10 C. C. C. 16.

Ifi. Sunday Observance — Statutes 
in Pari Materia — Construction of.]— 
The Act of 29 Charles II., ch. 7, is an Act 
in pari materia with the Lord’s Day Act 
of Ontario, and such acts are to be taken 
together as forming one system, and 
interpreting and enforcing each other. 
Regina v. Albertie, 3 C. C. C. 356, 20 
Occ. N. 123.

17. Ultra Vires of Ontario Legislature.]—
Upon appeal to the Judicial Committee

of the Privy Council it was held that the 
Revised Statutes of Ontario, 1897, ch. 
246, intituled “An Act to prevent the 
profanation of the Lord's Day,” treated 
as a whole was beyond the competency 
of the Ontario Legislature to enact. 
Attorney-General v. Hamilton Rail
way Co., 7 C. C. C. 326, (1903) A. C. 524.

SUPREME COURT OF CANADA.

See Appeal.

SURETY.

* 1. Finding Sureties to Keep Peace —
Costs.]—The costs of finding sureties 
to keep the peace under sec. 959 and 870 
of tbr ('rim. Code, give authority and 
procedure for imposing and collecting 
such costs. But the defendant can be 
imprisoned only in default of distress 
for non-payment; an order therefore 
awarding imprisonment without distress 
is ultra vires. R. v. Power, 6 C. C. C. 37 8.

See also Bail — Recognizance.

SUSPENSION OF CIVIL ACTION.

1. Felony.]—The rule which prevents 
a civil remedy being taken whilst the 
prosecution for the felony which is the 
foundation for the action is not concluded 
does not apply where the Crown and not 
a private person is the plaintiff. Regina 
v. Reiffenstein, 5 P. R. 175.

2. Felony.]—Under the Temperance Act 
of 1864, where the deceased had been 
assaulted and killed by a person who 
became intoxicated by drinking to excess 
in defendant’s inn, it was held that the 
legal representative might maintain an 
action under C. S. C., c. 78, before prose
cution for felony. McCurdy v. Swift, 
17 C. P. 126.

3. Felony — Foreign Country.]— 
To an action on promissory notes the de
fence was that they were given to procure 
the withdrawal of a charge of felony which 
the plaintiff had made against the de
fendant in Utah territory in the United
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States. Per Wilson, J., the plaintiff 
would not have been bound first to take 
criminal proceedings for the felony before 
suing here on the notes, the suspension 
of the civil remedy being a matter of 
purely local policy. Toponce v. Martin, 
38 IT. C. R. 411.

TELEGRAM.

1. Arrest—Legality of Arrest on 
Telegram.]—An officer is justified in ar
resting a person accused of obtaining goods 
under false pretences, on a telegram from 
another Province. Regina v. Cloutier, 
2 C. (’. C. 43.

THEFT.

1. Accessory to Theft — Receiver of 
Stolen (loons.]—Although under sec. (il 
of the Grim. Code, a person who has been 
accessory to a theft may be convicted as 
a principal thief, this does not prevent 
his conviction as a receiver of the stolen 
property, if he has subsequently received 
it from the actual thief. The true prin
ciple is, that it is a receipt which is merely 
an act done in "the commission of the 
theft which cannot be treated as a sep
arate offence; and the statute which makes 
counselling or procuring form a partici- 1 
pation in the offence, when committed. I 
does not also make a subsequent receipt 
form a part of a theft completed be
fore the receipt. Regina v. Hodge, 12 
Man. L. R. 319.

2. Action for Money Taken. —Right of 
action to recover money robbed from 
plaintiff by defendant, and the expenses 
of prosecuting defendant. See Petit v. 
Mills, 12 C. L. J. 224.

3. Agent — Terms on which Received 
— Crim. Code Sec. 308.]—It is not neces
sary on a charge of theft by agent, to 
prove that the principal imposed any 
terms as to accounting for or paying the 
same to the principal. The reference in 
section 308 (2) Crim. Code to the terms 
on which the defendant holds the money 
when he has received it. Regina v. 
Unorr, 5C. C. C. 270.

4. Aiding and Abetting — Accessory 
I to the Fact — Sec. 01.]—In order to 
i be an aider and abettor, it is not necessary 
i that the person who participates in an

offence should be present during the 
commission of some incident constituting 
the offence; it is sufficient that he aids 
and abets while a part of the criminal 

i transaction is taking place, either at its 
commencement, or during its progression,

| or later, but proximately at its eonsum- 
j mation, or while some act is being done 

which may enter into the offence though 
it might be consummated without it. 
In case of theft, the act of carrying away 
the stolen property may be continued 
until it is lodged in a place of safe keeping, 
to be afterwards appropriated to the 
thief’s use; and though the actual taking 
may be complete as a crime, the carrying 
the property to a place of safe keeping 

j may enter into the criminal transaction 
l and constitute a continuation of its 

commission. Anyone, therefore, who 
knowingly assists a thief to conceal stolen 
property which he is in the actual or 
proximate act of carrying away, renders 
aid to the principal actor, and becomes 
an accessory to the fact, and can lie dealt 
with as a principal under sec. fil of the 
Code. It. v. Campbell, 2 C. C. C. 357.

5. Cattle Stealing — N. W. T. Act Sec. 
fit) — (’rim. Code Sec. 331.]—The N. W. 
T. Act sec. 66 provides that where the 
charge is (inter alia) theft, and the pro
perty does not exceed $200 in value, the 
charge may be heard in a summary way 
without the intervention of a jury, and 
sec. 67 of the same Act provides that 
where the person is charged with any 
other criminal offence the same shall be 
tried by a Judge with the intervention 
of a jury of six :—Held, that the nature 
of the offence, and value of property 
stolen were the only matters to be con- 
sidered in ascertaining whether the 
charge was with in sec. 66, though the 
punishment be greater than may be a- 
warded on a conviction for stealing certain 
other classes of property. Regina v. 
Pachal, 5 C. C. C. 34, 4 Terr. L. R. 310.

6. Charging Crime — Sufficiency of 
Charge — “Unlawfully did Steal’’.]— 
The prisoner was summarily tried on the 
charge that he on a certain day “un
lawfully did steal one piece of Oregon 
pine wood, of the value of $5.40. the pro
perty of His Majesty the King.” The
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prisoner having been convicted, a ease 
was reserved as to whether the charge 
on which he was tried was had by reason 
of the omission to charge the offence 
as having been committed “fraudulently 
and without color of right “ :—Held, 
Weatherbe, J., dissenting, that the words 
“unlawfully did steal” in the charge, 
meant and included everything necessary 
to constitute the offence of stealing as 
defined by s. 305 of the Code, and that 
the conviction, so far as this question 
was concerned, was right. Hex v. 
George, 35 N. 8. Heps. 42.

7. Clerk Selling Goods — No Entries — 
Private Arrangement.]—A clerk in 
charge of a branch store obtained supplies 
from the factoiy of his employers, and 
arranged with the checker that no entries 
be made as to the delivery of the same, 
and delivered same to a customer still 
making no charges or entries relating 
thereto, the defence being that he hail 
so acted to give the customer longer 
credit by delaying the charging, and so 
retaining his trade. It was held that the 
prisoner had taken the goods without 
color of right with intent to deprive the 
owner absolutely thereof, and the ac
cused had been properly convicted. Hex 
v. Clark, 5 C. C. C. 235.

8. Conductor of Train taking Money 
from Passengers and Allowing Free Trans
portation — Jurisdiction of Justices — 
Conviction — Suspended Sentence — 
Costs.—Rex v. McLennan (N. W. T.), 
2 W. L. R. 227.

9. Conversion of Goods Found a Ques
tion for Jury. —Whether or not the con
version by the finder to his own use of 
goods found by him is a theft, is a ques
tion of fact for the jury upon consider
ation of all the circumstances. Regina 
v. Slavin, 7 C. C. C. 175, 35 N. B. R. 388.

10. Conversion — Misdirection] —The 
mere fact of a person converting to his 
own use goods found by him does not of 
itself as a matter of law make him guilty 
of theft. The jury after retiring asked the 
question, “Does raising a temporary 
loan on anything found constitute theft ?” 
and the Judge answered “Yes” :—Held, 
that the answer was equivalent to a di
rection that as a matter of law the ac
cused was guilty, and was a misdirection. 
Regina v. Slavin, 35 N. B. Reps. 388.

11. Conviction for — Weight of Evi
dence — New Trial.]—Where an ac
cused was convicted by a jury on the 
charge of stealing cattle, a new trial will 
not be granted merely upon the trial 
Judge’s expression of dissatisfaction with 
the verdict. The question is whether 
the verdict is one that the jury as reason
able men would properly find. Regina 
v. Brewster, 4 C. C. C. 34.

12. County Judge’s Criminal Court —
Power to Imprison — Indictment.]— 
The prisoner was convicted before a 
county Judge’s criminal court on a charge 
of receiving stolen goods knowing them 
to have been feloniously stolen, and was 
sentenced to imprisonment. On an appli
cation for a habeas corpus :—Held, 
that the court was a court of record and 
that under R. S. O., ch. 70, sec. 1, there 
was therefore no right to the writ. Held, 
also, that the Judge had power to im
prison. Held, also, that if an indictment 
for stealing certain articles be sustainable 
as to some of the articles stolen, the con
viction is good, although the indictment 
may contain any number of articles as to 
which an indictment could not be sus
tained. Regina v. St. Denis, 8 P. R. 16.

13. Credit Given by Bank is not a Thing 
Capable of being Stolen]—The offence of 
obtaining by false pretences is not com
mitted where the false pretence prac
tised does not, at once, obtain money, 
but merely a credit in account, although 
such credit might eventually bring money; 
but that, although a transaction by which 
a person, by false pretences, obtains a 
credit in account does not constitute 
the substantive offence of obtaining money 
by false pretences, it may constitute a 
criminal attempt to get, by false pre
tences, the money which the credit may 
ultimately bring. Regina v. Boyd, 4 
C. C. C. 219.

14. Crim. Code Sec. 305-356 — No 
Averment of Taking “Fraudulently 
and Without Color of Right, etc.”.]— 
The words “unlawfully did steal” in a 
charge of theft preferred under the Speedy 
Trials clauses, mean and include every
thing necessary to constitute the offence 
of theft or stealing as defined by sec. 305 
Crim. Code, and it is unnecessary to state 
it was done “fraudulently and without 
color of right.” etc. Rex v. Arthur 
George, 5 C. C. C. 469.
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15. Differentiated from Receiving Stolen 
Goods.}—The commission of the offence 
of theft does not include the offence of 
receiving stolen goods, and upon a charge 
of housebreaking, and theft a conviction, 
whatever may be the proof, cannot be 
rendered under the provisions of section 
713 for the offence of receiving stolen 
goods. Regina v. Lamourbux, 4 C. C. C. 
101.

16. Discharge of Accused at Prelim
inary Inquiry — Subsequent Committal 
by Same Magistrates — Indictment — 
Validity — Depositions at First In
quiry NOT BEFORE Ci RAND JURY.---REX
v. Hannay (B. C.), 2 W. L. It. 543.

17. Evidence of Ownership of Article 
Stolen — Brand — Earmark — Depo
sition TAKEN AT PRELIMINARY ENQUIRY
— Reading or, in Evidence at Trial — 
Evidence of Absence of Deponent 
from Canada — Sufficiency of.]— 
Held, (Rouleau, J., dissenting), that the 
production of a steer’s hide with the 
prosecutor’s brand and ear-marks only 
upon it, and the evidence of the prose
cutor that he had owned and had never 

rted with the steer from which the hide 
(1 mine, was sufficient to justify the 

trial Judge in finding that the steer in j 
question was the property of the prose
cutor. (See now 63-64 Vic. (1900), c. 
46, s. 707 A. and 1 Edw. VII., c. 42, s. j 
707A.) :—Held, per curiam, that evidence 
that a witness at the preliminary enquiry , 
was a corporal in the N. W. M. Police, j 
that he had been sworn in as a member 
of Strathcona’s Horse, that he had left 
the post at which he had been stationed 
to join the latter force, and that, in the 
opinion of the deponent, if he had left I 
the latter force he would have returned 
to such post, which fact would thereupon 
have become known to the deponent, 
was sufficient evidence of the absence of 
such witness from Canada to justify the j 
admission as evidence at the trial of the 
deposition of such witness taken at the 
preliminary enquiiy; and that the question 
was one to be decided by the trial Judge. 
The Queen v. Forsythe, 4 Terr. L. R. 
398.

18. Evidence of Ownership of Article 
Stolen — Brand.]—The production of a 
steer’s hide with the prosecutor’s brand 
and ear-marks only upon it, and the evi- . 
den ce of the prosecutor that he had

I owned, and had never parted with the 
1 steer from which the hide had come was 
I sufficient to justify the trial Judge in 

finding that the steer in question was the 
property of the prosecutor. (See now 

1 Crim. Code 707A.). Regina v. For
sythe, 5 C. C. C. 475, 4 Terr. L. R. 398.

19. Evidence — Onus.]—On a charge 
of theft of goods from a store, evidence 
of the finding in the prisoner’s house of 
the goods and of keys fitting the store 
doors, and of the fact that the goods were 
in the store exposed for sale at the time 
of the alleged theft and had not been sold,

1 is sufficient to put the onus upon the 
prisoner of accounting for his possession. 
In such circumstances, it is not necessary 

' for the Crown to prove that the goods 
; had not passed from the possession of the 

owners by some means other than sale.
! Rex v. Theriault, 11 B. C. R. 117.

20. Evidence of Similar Acts Showing 
Design.]—On a charge of theft the mere 
fact that the evidence adduced tends to

j shew the commission of other similar 
1 acts does not render it inadmissible if it 

be relevant to the issue and it may be so 
relevant if it hears upon the question 
whether the acts alleged to constitute the 
crime charged in the indictment were 
designed or accidental. The Queen v. 
Collyns, 4 C. C. C. 572.

21. Evidence of Former Offence —
Acquittal — Judge’s Charge.—Rex 
v. Menard, 2 O. W. R. 90»).

22. Extradition — On Charge of — 
Crim. Code Sec. 305.}—Notwithstanding 
the change of name of the offence of lar
ceny, to theft or stealing under the Can
ada Criminal Code, it is nevertheless an 
extradition offence. Re Gross, 2 C. C. C. 
67, 25 A. R. 83.

23. Finder of Goods — Mis-Direction.) 
— A Judge’s instruction to the jury that 
the raising of a temporary loan on any
thing found constitutes theft, was equiva
lent to a direction that as a matter of 
law the accused was guilty, and was a 
mis-direction being a finding by the 
Judge rather than the jurv. Regina

j v. Slavin, 7 C. C. C. 175, 35 N. B. R. 388.

24. Fraudulent Removal — Person 
Concealing His Own Goods — Crim. 
Code Sec. 354.]—The words “anything
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capable of being stolen” in see. 354, Cnm. 
Code, do not mean anything capable of 
being stolen by the accused, hut this 
section refers to, and includes any thing 
which comes within the definition given 
in sec. 303 ('rim. Code. It is an offence 
under sec. 354 Grim. Code to fraudulently 
conceal one’s own goods for the purpose 
of obtaining insurance money thereon 
and it is not necessary to prove that the 
fraudulent purpose was accomplished. 
Regina v. Goldstaub, 5 C. C. C. 357.

25. From Person — Ingredients of 
Offence.]—Upon a charge of theft from 
the person, where the evidence amounts 
to mere suspicion, and the material in
gredients essential to establish the guilt j 
of the accused were wanting, a conviction ! 
upon such evidence will be quashed on 1 
appeal. Regina v. Winslow, 3 C. C. C. ! 
215.

20. Goods under Seizure — Taking
AWAY WITHOUT AUTHORITY ---- HOTEL- I
Keeper — Lien for Hoard and Lod
ging — Necessity for Tender — “Law
ful Seizure and Detention — Recent ! 
Possession as Evidence of Stealing — 
Criminal Code. 306.]—An hotel-keeper ! 
who locks up the room of a guest con- | 
taining the latter’s baggage and effects, I 
for non-payment of charges for board 
and lodging, and who notifies the guest j 
thereof, and requires him to leave the ! 
hotel on the same day or pay the bill, 
thereby places the guest’s baggage, etc., | 
“under lawful seizure and detention, ’ 
in respect of the landlord’s common law j 
lien; and the taking away of such baggage 
by the guest without the landlord’s au- ! 
thority is “theft” under section 300 of 
the Criminal Code. (But see now section j 
substituted by 63 Vic. 1900, c. 40, s. 3, ! 
schd). The landlord does not, by after- ! 
wards granting permission to the guest ! 
to remove some specified articles, and by 
allowing him free access to the room for ; 
that purpose, abandon such seizure and j 
detention as regards the other effects; 
and the owner who removes any baggage, ; 
as to which the permission does not ex- j 
tend, is guilty of “stealing” the same under | 
section 300 of the Criminal Code. The 
fact that the amount in respect of which , 
a lien is claimed is in excess of the amount 1 
legally due does not dispense with the 
necessity of a tender of the amount legally 
due nor invalidate the lien. Circum- j 
stantial evidence of theft. The Queen | 
v. Hollingsworth, 4 Terr. L. R. 168. i

27. Having in Possession Goods Stolen 
Abroad — Proof of Foreign Law.]— 
Upon a charge of having in possession 
goods stolen in a foreign country, it is not 
always necessary to prove the state of 
the law of that country. Per Taylor, 
C. J., When the Crown proved that the 
prisoner had taken, and had in his pos
session in Canada, property which he had, 
in any other country, taken under such 
circumstances that tie had taken it in 
like manner in Canada, it would, by the 
laws of Canada, have been felony, then the 
offence was proved. And an allegation 
in the indictment that the prisoner “fe
loniously had taken and carried away” 
the goods docs not impose any additional 
burden of proof upon the Crown. Per 
Killam, J., it may be necessary under 
certain circumstances for the Crown 
to prove the foreign law as an element 
in the moral quality of the Act. Regina 
v. Jewell, 6 Man. L. R. 400.

28. Hotel Keeper’s Lien — Guest 
Taking Goods Detained by Proprietor 
— Crim. Code Sec. 300.]—The common 
law lien of an hotel keeper on the goods 
of a guest for a board and lodging bill 
is not waived by allowing the guest to 
enter and take certain specified articles 
only: nor i< it vitiated by claiming too 
much, w'here a proper tender could have 
been made by the guest of the correct 
amount; and such goods so held and de
tained arc under “lawful seizure and 
detention” within the meaning of Code 
sec. 300. and a guest taking such goods 
away without authority may be legally 
convicted of the offence of theft. Re
gina v. Hollingsworth, 2 C. C. C. 291.

29. Inability to Furnish Items.]—Where 
the Crown is unable to furnish particulars 
of any specific amounts that the defendant 
received and misappropriated, and the 
prosecution was based on the defendant’s 
admissions and balance sheets, an order 
to furnish such particulars will not be 
made, but the Crown should indicate 
before the trial the statements of accounts 
made by the prisoner which it proposes 
to put in evidence, with full particulars 
of these statements. Rex v. Stevens, 
8 C. C. C. 387.

30. Insanity — Reserved Case on 
Application of Crown— Code Sec. 736- 
744.]—The accused was acquitted by 
the jury on the ground of insanity in the
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face of the Judge’s instructions that there 
was no evidence of insanity. The trial 
Judge at the instance of the Crown re
viewed the points (1) Was there any evi
dence of insanity. (2) If not. should there 
Ik* a new trial ? Counsel for accused 
moved to <|uash the reserved case, on the 
ground that where there has been an ac
quittal, the Crown cannot have a reserved 
case or an appeal :—Held, at common law 
no further proceedings could have been 
taken; but under the Code 743 any ques- 
tion "i law might !*«■ reserved, and tin- 
question reserved being a question of law. 
it is competent for the Crown to have it 
reserved notwithstanding the acquittal.
R. v. Phinney, 0 C. C. C. 460.

31. Intent — Securing Possesion of 
Goods by Menaces.]—Although the de
manding and obtaining the |M>ssession of 
goods from a debtor by a creditor through 
menaces and threats that the debtor 
would be arrested, is reprehensible, where 
resorted to for the purpose of obtaining 
and holding the goods as security for a 
debt actually owing by the debtor to 
the creditor, yet there i' no “intent to 
steal” within the meaning of section 404 
of the Crim. Code, and a conviction entered 
in such a case, even where the threat of 
arrest was made without any honest 
belief that the debtor was liable to arrest, 
will be set aside. Neither does the se
curing possession of goods in such ease 
constitute stealing or theft, within the 1 
meaning of see. 305 of the Crim. Code, 
since being taken for security for a debt, 
it is done with a colour of rignt. Regina 
v. Lyon, 2 C. C. C. 242.

32. Juvenile Offender — Imprisonment
— Warrant of Commitment — Defect
— Amendment — Discharge.]—The 
defendant was detained under a warrant 
of commitment from a magistrate, for 
the offence of fraudulently and without 
colour of right taking and converting to 
hie own use one stove of the value of 15, 
the property of one W., with intent to 
deprive said W. absolutely of the said 
stove. A return to an order in the nature 
of a habeas corpus made under U. S. X. 8., 
c. 181, shewed that the prisoner was de
tained under a warrant of commitment 
made the vth January. 1908. a oops of 
which was annexed and that he came into 
the custody of the keeper of the home, 
under said warrant, on said last mentioned 
•day, and was detained on said warrant

until the 22nd January. l‘.N)3, when, being 
still in custody, the magistrate caused to 
Ik* delivered to the keeper of the home 
a certain other warrant of commitment, 
under which the prisoner had been de
tained ever since :—Held, ordering the 
discharge of the prisoner, that the return 
to the order was bad. because neither it 
nor the second commitment showed that 
the magistrate intended to amend the 
first warrant, or substitute the second 
one for it. in re Elmy v. Sawyer, 1 A. 
t<: E. 843. followed. Rex v. Ye not, 23 
Occ. X. 71.

33. Juvenile Offender — Place of Im
prisonment — Duration of Sentence 
— Discharge — Order for Further 
Detention — Circumstances.)—The de
fendant, a youth of over 17 years of age, 
was charged liefore a magistrate with 
stealing a small sum of money out of the 
contribution box of a church. The magis
trate’s return shewed that the defendant 
pleaded guilty, and was committed for 
two years to the Provincial Reformatory. 
He was taken t<» tin- Reformatory and 
sent <m to the Central Prison and kept 
there in custody under the warrant of 
commitment to the Reformatory. On a 
motion for his discharge on the return 
of a habeas corpus :—Held, that there 
had been a miscarriage of legal directions 
in sending a lad of over 17 years of age 
to the Reformatory and in sending him 
on a sentence of two years to the Central 
Prison :—Held, also, that s. 785, of the 
Criminal Code is intended to comprehend 
summary trial “in certain other cases” 
than those enumerated in s. 783 (a), and 
that when the offence is charged, and in 
reality falls under s. 783 (a) it is to be 
treated as a comparatively petty offence 
with the extreme limit of incarceration 
fixed at six months under s. 787 :—Held, 
also, that, under the circumstances, this 
was not a case for further detention or 
the direction of further proceedings under 
s. 752; and an order for the defendant’s 
discharge was granted. Rex v. Hay
ward, 23 Occ. X. 48, 5 O. L. R. 05. 1 
O. W. i:. 799.

34. Larceny Act. — R. S. C., c. 164— 
Unlawfully Obtaining Property — 
Preach of Trust.]—It is no ground of 
objection to a conviction under sec. 85 
of the Larceny Act, R. S. C., c. 104 for 
unlawfully obtaining property, that the 
prisoner might on the evidence, have been
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convicted under hoc. 65 of criminal breach 
of trust. Regina v. McIntosh, 5 C. C. (J. 
254, 22 8. C. R. 180.

35. Larceny — Agent.]—The prisoner, 
being the agent of the American Express 
Company, in the State of Illinois, received 
a sum of money wl ich had been collected 
by them for a customer, and put it into 
their safe, but made no entry in their 
books, of its receipt, as it was his duty 
to do, and afterwards absconded with it 
to thi> Province, where he was arrested :— 
Held, that he was guilty of larceny, and 
was properly convicted here under 32 & 
33 Viet., c. 31, s. 112 (D.). Regina v. 
Hennehsy, 35 U. C. R. 603.

36. Larceny—Attempt.]—The prisoner 
was convicted of unlawfully stealing the

(Kids of one J. (». It appeared that he 
ad gone out with one A. to Cooks ville, 

and examined J. G’s. store with a view 
to robbing it, and that afterwards A. 
and three others, having arranged the 
scheme with the prisoner, started from 
Toronto, and made the attempt, but 
were disturbed after one had got into 
the store through a panel taken out by 
them. Prisoner saw them off from Tor
onto, but did not go himself :—Held, that 
as those actually engaged were guilty of 
the attempt to steal, the prisoner, under 
27 à 28 Viet., c. 18, s. if. was properly 
convicted. Regina v. Esmonde, 26 U. 
C. R. 152.

37. Larceny — Carrier —- Non-De
livery of Money.]—In an action against 
a carrier for non-delivery of a package 
of money, defendant pleaded not guilty. 
The plaintiff’s witness, their agent, proved 
that within a week after his delivering 
the parcel to defendant he found that ho 
had absconded : that he then sued out 
an attachment against him as an ab
sconding debtor; and that, as he believed, 
defendant was at the time of the trial 
in gaol, charged with stealing the money : 
—Held, that this evidence sufficiently 
shewed a felony, as defendant upon it 
might, as a bailee, be properly convicted 
of larceny, under C. 8. C. c. 92, s. 55; and 
a nonsuit was ordered. Livingstone v. 
Massey, 23 U. C. R. 156.

38. Larceny — Money.] — Upon 
an indictment for stealing money, 
the property of certain persons (com
posing the firm of the American Ex

press Company) it appeared that the 
agent of the company in St. Mary’s de- 

j livered two parcels containing $888, which 
had been sent by one l\.. addressed t<> 
E. & 8. at St. Mary’s, to the prisoner to 

j deliver, and that he appropriated them 
to his own use. On the trial in the quarter 
sessions the counsel for the Crown asked 
the agent of the company when their 

I (the Company’s) liability ceased, which 
j was objected to by the prisoner’s counsel :

—Held, 1. that the inquiry aimed at was 
j material to shew how far the company 
j had undertaken to deliver, and therefore 
! when their duty as carriers ceased, but 
J that the question as put was objectionable, 
j 2. That it was a question for the jury to 
j say whether the contract of the company 
I was to deliver to E. & S., and the pro- 
! pert y in the money therefore was properly 
I laid in the indictment. 3. That if the 
j undertaking was to deliver the money 

to E. & 8. the prisoner was the agent of 
the company for that purpose. 4. That 

j money is property, of which a person can 
be a bailee so as to make him guilty of 

j felony, if he appropriates it to his own 
use. The case not having been properly 

j submitted to the jury on these points, 
a new trial was ordered in the court below, 

j Regina v. Massey, 13 C. P. 484.

39. Larceny — Criminal Breach of 
j Trust.]-—A conviction under s. 85 of the 
j Larceny Act, R. S. C., c. 164, for unlaw

fully obtaining property, is good, though 
! the prisoner, according to the evidence.
I might have been convicted of a criminal 
j breach of trust under s. 65. Two bills 
j of indu ment were presented against 
! A. and B. under ss. 85 and 83 of the 

Larceny Act. By the first count each 
was charged with having unlawfully and 
with intent to defraud taken and appro
priated to his own use $7,000 belonging 

j to the heirs of C., so as to deprive them of 
their beneficiary interest in the same.

, The second charged B. (the appellant)
I with unlawfully receiving the $7.000,
! the property of the heirs which had before 
i then been unlawfully obtained and taken 

and appropriated by said A., the taking 
i and receiving being a misdemeanour 
I under s. 85, c. 164, R. S. C., at the time 
I when he so received the money. A., who 
I was the executor of C’s. estate, and was 
I the custodian of the money, pleaded 

guilty to the charge on the first count 
B. pleaded not guilty, was acquitted of 
the charge on the first count, but was
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found guilty of unlawfully receiving. 
Held, that whether A. was a bailee or 
trustee, and whether the unlawful appro
priation by A. took place by the handing 
over of the money to B., or previously,
B. was properly convicted under s. 85. 
c. 164, R. S. of receiving it knowing 
it to have been unlawfully obtained. 
McIntosh v. The Queen, 23 S. C. R. 181).

40. Larceny — Defective Specifi
cation.]—The prisoner was convicted of ! 
larceny, after trial under The Speedy 
Trial Act. The warrant on which he 
was tried set out "that he did feloniously, 
break into the factory of H. T. and did 1 
steal, take, and carry away (certain goods) 
of the value of $20.” On a case reserved : i 
—Held, that the conviction was bad by 
reason of the omission of the word "fe
loniously” in connection with the stealing, 
etc., the offence for which he was con
victed. Per Ritchie, J., dissenting, that 
it was not necessary to use the word 
“feloniously” twice, as the charge should 
be considered one count. Regina v. I 
Incus, 25 X. S. R. 250.

41. Larceny — Evidence.]—On an in
dictment for stealing cooper’s tools on 
the 5th November, 1874, it appeared that 
the prisoner was not arrested for nearly 
two years afterwards. During that time 
—it was not shewn precisely when—he 
was proved to have sold several of the 
tools at much less than their value, repre- j 
senting that he was a cooper by trade, 
and was going to quit it, which was proved 
to be untrue. It was proved also that 
he was in the shop from which the tools 
were stolen the night before they were 
taken, and frequently; and that when 
arrested he offered the prosecutor $35 
to settle and buy new tools, and offered ! 
the constable $100 if he could get clear :— 
Held, that though the mere fact of the 
possession by the prisoner, after such a 
lapse of time, might not alone suffice, 
yet that all the facts taken together were I 
enough to support a conviction of larceny. 
Regina v. Starr, 40 LT. C. R. 268.

42. Larceny — Evidence.] — Held, 
that the prisoner was properly con- j 
victed, on the evidence set out in the 
report, of the larceny of certain articles | 
connected with a mill which he had rented 
from the prosecutor, and that in the j 
manner in which the case was reserved, ! 
the only question for the court was, i

whether in any view of the evidence the 
prisoner could have been found guilty. 
Regina v. Stewart, 43 IJ. C. R. 574.

43. Larceny — Excessive Penalty — 
Amendment.]—The defendant was pro
secuted for stealing $5 in money, the pro
perty of one J. M.. contrary to the form 
of the statute, &c., and the charge was 
heard and determined in a summary 
way by a police magistrate :—Held, 
that the prosecution fell under s. 783 (a) 
of the Criminal Code, the value of the 
iroperty being less than $10, and it not 
icing charged that the offence was 
“stealing from the person”; and therefore 
fl. 787 applied and the magistrate had no 
power to impose a penalty of imprison
ment for longer than six months. The 
provisions of the (.’ode respecting amend
ments to summary conviction do not 
apply to summary trials and the pro
visions of s. 81)0 do not apply where the 
same infirmity is found in the conviction 
as in the commitment. The conviction 
and commitment were bad for imposing 
an authorized penalty; the defendant 
was entitled to be discharged upon habeas 
corpus; and an order should not be made 
under s. 752 for his further detention. 
Regina v. Randolph, 32 O. R. 212.

44. Larceny — False Pretences.]— 
A defendant indicted for misdemeanour 
in obtaining money under false pretences 
cannot, under C. S. C., c. 99, s. 62, be found 
guilty of larceny. That clause only 
authorizes a conviction for the misde
meanour, though the facts proved amount 
to larceny, where a defendant on such 
an indictment had been found guilty of 
larceny :—Held, that the court hail no 
power under ('. S. V. C., c. 112, s. 3, to 
direct the verdict to be entered as one of 
"guilty,” without the additional words. 
Regina v. Ewing, 21 IT. (’. R. 523.

Held, that defendant, who was indicted 
for false pretences, could not, on the in
dictment and evidence in this case, be 
convicted of larceny, under C. S. C\, c. 
99, s. 62. Quaere, as to the meaning of 
that clause. Regina v. Bertleb, 13 
('. P. <107.

45. Larceny Act, R. S. C., Ch. 164, Sec.
65 — Fraudulent Conversion of Ne
gotiable Securities by Trustee — 
Letter Shewing Trust — Identity of 
Instruments Produced with those 
Mentioned in Letter — Conversion
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ofPhocekdhof Securities— Property 
Definition of — Sanction of Attorney 
General — Proof of.j—The defendant 
was indicted and convicted under the 
Larceny Act, R. S. G\, ch. 164, sec. 65, 
for that he, l»eing a trustee of two nego
tiable securities for the payment of 
$5,250 each, the property of the C. bank, 
for the use and benefit of the C. bank, 
unlawfully and with intent to defraud, 
did convert and appropriate the two 
negotiable securities to the use and bene
fit of him, the defendant, etc. At the 
trial the following letter, written and 
signed by the defendant, dated 6th 
November, 1885, was produced : “I have 
this day been entrusted by A. (the cashier 
of the C. bank) with two notes of $5,250 
each, for the specific purpose of paying 
two notes for $5,000 that are due in 
Montreal on 8th November, 1885, and my 
failing this shall consider myself com
mitting criminal offence and amenable 
to the criminal law.” The securities pro
duced at the trial as those converted by 
the defendant were two drafts, not promis
sory notes, for $5,250 each, dated 7th 
November, 1885; and two drafts for 
$5,000 each were also produced answering 
the description of the notes for that 
amount mentioned in the letter, except 
that they were not actually notes, and 
were due at Toronto on the 0th of No
vember instead of at Montreal on the 8th. 
It was shewn, however, that they were 
held by a person in Montreal. It also 
appeared in evidence that the defendant 
procured one 1). to discount the two 
drafts for $5,25(1 each. B. retaining $1,000 
for an old debt, and paying part of the 
balance of the proceeds to the defendant 
in diamonds. The defendant did not 
take up the two $5,000 drafts and re
tained the proceeds of the two new drafts. 
The drafts were identified by witnesses 
as to dates, amounts, etc., and entries 
in the defendant's memorandum book, 
also produced, shewed the nature of the 
transactions with the cashier and B 
The trial Judge stated a case for the opin
ion of the court. Held, upon the evi
dence, that the drafts were the property 
of the bank and not of the cashier in his 
private capacity; and, upon the law and 
evidence that the defendant was a trus
tee of the documents within the meaning 
of the statute; and that, notwithstanding 
the discrepancies as to the nature of the 
instruments, the due date, and place of 
payment, there was sufficient evidence

to go to the jury of the identity of the 
drafts produced at the trial with the notes 
mentioned in the letter. It was contended 
that the defendant should have been in
dicted for converting the proceeds of the 
securities, inasmuch as the securities 
were entrusted t<. the defendant for ;i 
purpose which rendered necessary the 
conversion of securities themselves. Held, 
that the nature of the transaction with B. 
shewed an appropriation by the defendant 
of the securities themselves to his own 
use; and per Falconbridge. J.. even if it 
had been otherwise, the definition of 
property in sub-sec. (e) of sec. 2 of R. 
S. C., eh. 164, showed the sufficiency of 
the indictment. It was objected that no 
proof was given at the trial that the 
sanction of the Attorney-General required 
by H, S. C., ch. 164. sec. 65, sub-sec. 2, 
had been given. Held, that this ob
jection was not open to the court upon a 
case reserved, not being a question that 
could properly arise at the trial. Knowl- 
den v. The Queen, 5 B. & S. 532. followed. 
Regina v. Barnett, 17 O. R. 649.

46. Larceny from the Person — Sen
tence.]—The prisoner consented to be 
tried, and was tried and convicted, by 
the police magistrate for a city for stealing 
a purse containing $3.48 from the person, 
and was sentenced to three years im
prisonment :—Held, upon the return of 
a habeas corpus, that the offence was an 
indictable one under s. 344 of the Criminal 
Code. Whether or not it fell under the 
provisions of ss. 783 and 787 also, and was 
punishable by imprisonment for any 
period up to fourteen years, end the 
magistrate had jurisdiction by virtue of 
s. 785. Regina v. Conlin, 29 O. R. 28.

47. Larceny — Fruit — Overhanging 
Branch.}—A party cannot be prosecuted 
under 4 & 5 Viet., e. 25. for stealing fruit 
“growing in a garden,” unless the bough 
of the tree upon which the fruit is hanging 
be within the garden; it is not sufficient 
that the root of the tree be within the 
garden. McDonald v. Camf.ron, 4 U. 
C. R. 1.

48. Larceny — Hiring Horses.]—De
fendant hired a pair of horses from a 
livery stable to go to a particular place, 
and afterwards absconded with them. 
The jury found that at first he did not 
intend to steal, but having accomplished 
the object of hiring, he then made up his
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mind to convert them to hi* own une :— 
Held, that he was a bailee, within » ti C 
c. 92, s. 55, and properly convicted on un 
indictment for lurceny in the ordinary 
form. Regina v. Twkedie, 23 V. V. R. 
120.

49. Larceny — “Indian Act, 1880,” 
43 Vic., Cm. 28, Sec. 00, (D.)—-Convic
tion.)—The prisoner was indicted for 
lurceny under the India 11 Act of 1880, 
43 Vic., ch. 28, see. 66 (L).), and was con
victed :—Held, Wilson, J., dissenting, 
that he ought not to have been convicted, 
because, per Armour, J., the wood the 
subject of the alleged larceny, was not 
in the absence of satisfactory information, 
supported by affidavit, "seized and de
tained as subject to forfeiture” under the 
Ai t : and because, per < >'<!onnor. .1., tin' 
affidavit required by sec. 04, had not 
been made, and was a condition precedent 
to a seizure. Per Wilson, ('. J., section 
04 cannot apply to trees fourni by the 
officer of the department in the act of 
being removed from the lot on which they 
have been wrongfully cut, or where then- 
can be no doubt they have been unlawfully 
cut, for such an application would make 
it impossible to effect a seizure in such 
cases. Regina v. Fearmax, It) (). R. 000.

50. Larceny — Indictment— Form.)—
An indictment for breaking into a church 
and stealing vestments, there, de
scribing the goods stolen us the property 
of "the parishioners of the said church" :— 
Held, bad. They must be averred to 
belong to some person or persons indi
vidually. Such a defect is not within 
18 Viet., <• 62, m. 26, 26. Reoina \. 
O’Brien, 13 V. C. R. 430.

51. Larceny — Indictment— Form.)— 
In an indictment charging the prisoner 
with stealing bank bills, the words "of 
the moneys, goods, and chattels” may be 
rejected as surplusage. Regina v. Saun
ders, 10 U. C. R. 544.

52. Larceny Act, R. S. C., Ch. 164 — 
Information — Habeas Corpus During 
Remand on Preliminary Investigation 
— Bail — R. 8. C., ch. 174, Sec. 83.)— 
The information charged that the prisoner 
at a named time and place “being a trustee
of a sum of money.......... the property of
the V. B. of (\ (a corporate body) for the 
use of the said the (*. B. of (’.. did unlaw
fully and with intent to defraud, convert,

and appropriate the same to his own use, 
contrary to the statute in that behalf.” 
Held, that the prisoner was by this infor
mation charged with a criminal offence 
under the Larceny Act. R. 8. ('., ch. 164. 
Held, also, that a writ "t habeas corpus 
should not issue where the accused is in 
custody pending a preliminary investi
gation before a magistrate, during a re
mand to enable the prosecution to supply 
evidence in support of the charge. Held, 
lastly, that a Judge of the High Court has 
power under sec. 83 of the Criminal Pro
cedure Act, R. S. ('.. eh. 174. to admit 
to bail in cases where the accused has not 
been fully committed for trial if he "think 
it right >0 to do”; but in this case, the 
charge being a serious one. the magistrate 
before whom the prisoner appeared having 
refused to admit him to bail, and no depo
sitions having been taken, an order for 
bail was refused. Regina v. Cox, Hi 
U. R. 228.

53. Larceny — Indict.mext — Several 
Counts.)—Where an indictment contains 
one count for larceny, and allegation in 
the nature of counts for previous convic
tions for misdemeanours, and the prisoner, 
being arraigned on the whole indictment, 
pleads “not guiltv.” and is tried at a sub
sequent assize, when the count for larceny 
only is read to the jury :—Held, no error, 
ns the prisoner was only given in charge 
on the larceny count. Regina v. Mason, 
22 C. P. 246.

It is not a misjoinder of counts to add 
allegations of a previous conviction for 
misdemeanour, as counts, to a count for 
larceny and the question, at all events, 
can only be raised by demurrer, or motion 
to quash the indictment, under 32 & 33 
Viet., c. 29, s. .32; and where there has 
been -i demurrer to such allegations, as 
insufficient in law. and judgment in favour 
of the prisoner, but In* is convicted on 
the felony count, the court of error will 
not reopen the matter on the suggestion 
that there is a misjoinder of counts. 1b.

An indictment describing an offence 
within 32 & 33 Viet., e. 21. s. 18. as fe
loniously stealing an information taken 
in a iHilicc court, is sufficient after verdict, 
ll

54. Larceny — Money Voluntarily 
Handed to Prisoner — Intent to 
Steal.)—Defendant held the idle of 
certain land lielonging to one A., who 
lived in the United 8tates. A. exchanged
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it with II. (the* prosecutor) for other land, 
and gave an order on defendant to convey 
to II. When II. presented this order 
defendant represented that a claim having 
been made against him for A s. debts, he 
had sworn that the farm belonged to 
himself ; and to keep up the appearance 
of this being true, it was agreed between 
II. and defendant that a certain sum 
should la- paid over by II. to defendant 
oil receiving the deed, as for the purchase 
money, and immediately returned II. 
borrowed $7(MI for the purpose, and they, 
with Il’s. brother and others, went to a 
solicitor's ollice, where the deed was drawn 
with a consideration expressed of $3,150. 
The $701» was handed to defendant, and 
counted over by him as if it were $'2,000. 
and notes given by II. and his brother for 
the balance $1,150. Defendant, instead 
of returning the money and notes, ran 
away with them:—Semble.that upon these 
facts an indictment for larceny might 
have boon sustained, if the jury found that 
defendant when he obtained possession 
of the property intended to steal it. Re
gina v. F.wixu, 21 V. ('. R. 523.

The public interest being concerned, the 
principle of estoppel would not apply, 
so as to prevent II. from asserting that tIn
payment which he professed to make in 
good faith was in fact only a pretence.

55. Larceny — Place ok Trial.)— 
Larceny committed on the high sea, on 
a voyage from Ireland to St. John, does 
not come within the I Rev. Stat., c. 15S, 
s. 10. relating to the place of trial of 
offences committed during a voyage, but 
may be tried under the Act of Parliament, 
IS X 10 Viet., c. 01. Rkuina v. Dillon, 
« All \ R II ..|

50. Larceny — Piiook of Title.)—The 
prisoner was indicted for stealing tla- 
cat tie of R. M. At the trial R. M. gave 
evidence that la- was nineteen years of 
age; that his father was dead, and the 
goods were bought with the proceeds of 
hi> father's estate; that his mother was 
administratrix, and that the witness 
managed the property, and bought the 
cattle in (piestion. On objection taken, 
the indictment was amended, by stating 
the goods to be the property of the mother, 
and no further evidence of her adminis
trative character was given, the county 
court Judge holding the evidence of R. XI. 
sufficient, and not leaving any question 
as to the property to the jury :—Oil a

| case reserved, Held. I. That there was 
ample evidence of possession in R. M. 
to support the indictment without amend- 

! ment. 2. That the Judge had power to 
I amend, under (’. S. (-., c. 9ft, s. 78. 3. 

That the conviction on the amended 
indictment could not be sustained, there 

1 being no evidence of the mother's repre
sentative character, nor any question 
of ownership by her, apart from such 
character, left to the jury. Rkuina v. 
Jackson, P.) C. P. 280.

57. Larceny — Toronto Police Court) 
—Held, that the police court of the city

! of Toronto is a court of justice, within 
32 A 33 Viet., e. 21, s. 18 (|>.), and that 
the prisoner was properly convicted of 
stealing an information laid in that court. 
Rkuina v. Mason, 22 C. P. 240.

58. Larceny — Treks — Cord wood.}— 
The conviction stated that “Joseph Cas
well had on his premises a quantity of 
chopped wood, to wit, about half a cord, 
belonging to Thomas Fulton, which said 
Thomas states was taken and stolen from 
him, and which said Joseph could not

| satisfactorily account for its possession :— 
Held, that the conviction was bad, because 
.32 A’ 33 Viet., e. 21. s. 25, under which 
it was made, applies to trees attached to 
the freehold, not to trees made into cord- 
wood, and because cord wood is not “the 
whole or any part of a tree” within the 
statute. Rkuina v. Caswell, 33 V. C. It. 
303.

Semble, that the conviction was also 
bad, for not alleging that the property 
taken was of the value of twenty-five 

| cents at the least; the direction of the 
conviction, that the defendant should 
>ay seventy-five cents for said wood, not 
icing a finding that it was of that value. 
I ii.

Semble, that the conviction sufficiently 
! stated that defendant was in possession 
l of the wood. In.

5ft. Larceny — Unstamped Promis
sory Note — Valuable Security — 
:{2 à 33 Viet., c. 21 (D.) — Form or I n 
dktmknt.)—S. was indicted, tried and 
convicted for stealing a note for the pay- 

! mvnt and value of $258.33, the property 
of A. MeC. and another. The evidence 
shewed that the note was drawn by A. 
MeC. and C. It., and made payable to 
S’», order and was given by mistake to S., 
it being supposed that $258.33 was due
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to him, instead of $175.00. The mistake 
being immediately discovered, S. returned 
the note to the drawers unstamped and 
unindorsed, in exchange for another note 
of $175.00, Imt S. afterwards, on the same 
day, stole the note, caused it to be stamp
ed. indorsed it, and tried to collect it :— 
Held, reversing the judgment of the court 
of Queen's Bench for Lower Canada 
(appeal side), that S. was not guilty of 
larceny of “a note” of “of a valuable 
security,” within the meaning of the 
statute, and that the offence of which lie 
was guilty was not correctly described 
in the indictment. Scott v. 'I'm: Queen, 
2 S. C. It. 34».

(Ml. Larceny of an Unstamped Promis
sory Note — Whether Valuable Se
curity Within the Meaning ok the 
Act.]—Held, by Allen, C. .1., Duff and 
King. .1.1., (Weldon and Wet more, .1.1,. 
dissenting), That an insufficiently or de
fectively stamped promissory note, the 
holder bring ignorant of the insufficiency 
of, or defect in, the stimping, may be the 
subject of a larceny, as a valuable security 
under the Act 32 Vi; 33 Viet., c. 21. s. If». 
Reciina v. Dewitt, 21 N. It. R. 17.

01. Mode of, Specified by Statute.]—
When a statute in the same clause which 
prohibits an offence specifies a special 
mode of trying the offence, that mode 
must be employed and no other. Rex 
v. Beauvais. 7 C. C. (’. 494.

02. Necessity of Shewing Legal Title to 
Money Stolen — (’him. Code 305 anii 31» 
(a) and 31» (el.J—To constitute an offence 
of stealing under ('rim. Code sees. 305, 
31» (a) or 31» (c) there must be in the 
lerson or corporation alleged to be stolen 
rom, a right existing at the time of taking, 

either to the ownership or to the possession 
of the property. Reuina v. Tessier, 
ft (\ C. C. 73.

(13. Post Letter and Money — Evidence
— Confession — False Statements — 
Person in Authority— Decoy Letter
— “Post Letter” — Addresses to 
Jury — Order of — Reply — King’s 
Counsel Representing Attorney-Gen
eral.}—Prisoner convicted for stealing 
a post letter and of theft of money. At 
the trial the post office inspector was about 
to testify with respect to a statement or 
confession made to him by the prisoner.

! when counsel for prisoner objected, and 
was allowed to examine the inspector as 

I to the circumstances in which the state- 
; ment was made. Upon testimony thus 
i elicited counsel for the prisoner contended 

that it was shewn that the statement or 
! confession was not admissible, because 
j it was made as lie contended to a person 
1 in authority, and was procured by means 

of threats or inducements, or l»y false 
statements made by inspector to the 
prisoner. The statement was admitted 
in evidence. Counsel for prisoner also 
objected that the letter was not a post 
letter within the meaning of the Act, 
1 Kdw. VIL. c. I». s. 1, it having been 
written by the inspector as a decoy. 
Prisoner called no witnesses and his 
counsel contended on that ground he 
had the right of reply. Trial Judge ruled 
against him and Crown replied :—Held, 
1. That there was no evidence that the 
confession was obtained by means of 
threats or inducements held out. and 
evidence was properly admitted; 2. The 
letter in question was a post letter within 
the meaning of the Act ; 3. Crown always 
had the right of reply if its representative 
saw fit to use it. See as to this point, 
Rex v. Martin, 5 0. XV. R. 317, » O. L. 
It. 218 ; Rex v. Ryan. 5 Ü. W. R. 125. V 
O. L. It. 137.

(VI. Power of Attorney — Failure to 
Set out in Indictment.]—An indictment 
for tin'll under a power - >i attorney which 
omitted certain words of the statute, but 
of which particulars were ordered, will 
not be quashed, as such an omission 
(Grim. Code see. (113 (d).) does not vitiate 
it being only a partial omission. Sueh 
defects are cured by the verdict. Reuina 
\ I11 ton, .‘> C. C C. 36.

65. Principal and Accessory — Same 
Ait.}—A fraudulent appropriation by 
the principal, and a fraudulent receiving 
by the accessory may take place at the 
name time, ana by the same act. Mc
Intosh v. The Queen, 5 C. C. C. 254, 
22 S. C. It. ISO.

06. Property Stolen under $10 — Term 
of Imprisonment.}—A magistrate on the 
trial of a prisoner summarily by consent 
for the theft of property under $10 cannot 
impose a term of imprisonment exceeding 
six months. Regina v. Randolph, 4 
C. C. C. 165.
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67. Railway Station — Stealing “in | 
on from” — ('ode 351.}—On motion by 
habeas corpus for the discharge of 11 pris
oner convicted summarily by the sti
pendiary magistrate of Halifax, under s. 1 
351 of the Code, for that he “did steal
nine bottles of whiskey......... in or from a
certain railway building" :—Held, (Wea- 
therbe and Meagher, JJ., contra), that 
the conviction was not bad as referring 
to two distinct and separable offences, 
depending on whether the words “in” 
and “from” as used in the section, are 
synonymous. Cf. Code 752, 768, 800, 
055. Rex v. White, 34 N. S. It. 436.

68. Receiver of Stolen Goods — Con
viction of an Accessory before the 
Fact of Receiving — Code Sec. 61.)—
It is well established that one who is a 
principal in a theft, con not be convicted 
of receiving, upon evidence merely of 
acts constituting him a principal offender, 
since the offence* of theft must be complete 
before that of receiving can be committed. 
However, sec. 61 of the Can. Crim. Code, 
which now makes acts, that formerly 
constituted an accessory before the fact, 
a principal offence, has not the effect of 
making that doctrine applicable. Sub
sec. 2 of sec. 61 is directed to offences 
committed in the prosecution of a com
mon purpose, which accessories might 
reasonably contemplate as likely to flow 
from the carrying out of that purpose.
It does not make the subsequent receipt 
form part of the prior theft, though con
templated and intended to follow from it. 
Where therefore the accused is not an 
aider and abettor, or a principal in the 
second degree, in the commission of the 
theft, but has only counselled and pro
cured tlir theft. ana his connection is only 
that of an accessory before the fact, he 
may be convicted for the substantive 
offence <>f receiving; as there is nothing 
inconsistent in being an accessory before 
the fact of a theft, and the receiver of the 
stolen property afterwards. Regina v. 
Hodge, 2 C. C. C. 350.

69. Reserved Case — Evidence — 
Account of Possession.}—Where a rea
sonable account is given by an accused 
person in possession of stolen property, 
at the time when he is found in possession 
of the goods, it rebuts the presumption of 
guilt arising from the fact of possession. 
This principle does not comprehend an 
account given by the accused subsequently

at this trial. Where the facts stated in 
the reserved case or submitted in evidence 
at the trial do not relate to the question 
of law reserved for the opinion of the 
appellate court, the case sent up will be 
quashed. K. v. McKay, 6 C. C. C. 151-

70. Reserved Case — Weight of Evi
dence — Insanity.]—Where a charge of 
theft upon which an accused was being 
tried was not disputed at the trial,, but 
the defence relied upon insanity, and the 
jury notwithstanding the Judge's direc
tions that there was no evidence of in
sanity acquitted the accused on that 
ground, it was held that the question of 
the “sufficiency of the evidence of in
sanity being one depending upon the 
weight of evidence, could not be the sub
ject of a reserved case by the trial Judge. 
Hex v. Phinney, 7 C. C. C. 280, 36 X. S. 
R. 288.

71. Restitution of Stolen Property —
Absence of Identification at Trial.)— 
The prisoner was convicted for stealing 
from the person. At the trial the prose
cutor testified that bank notes of the value 
of $70 were taken from him, and he gave 
the denomination of the notes, which in
cluded one for $20. Another witness 
testified that when the prisoner was ar
rested and brought to the police station 
she was searched and a $20 bank note 
and some smaller notes, amounting in 
all to $28, were found upon her. The 
money was not produced at the trial nor 
any evidence given to identify the notes 
found on the prisoner with the stolen 
notes. After the trial, upon the ex parte 
application of the prisoner, an order was 
made by a Judge in the county court 
Judge's criminal court, directing that the 
money found on the prisoner should be 
restored to her. A motion was made to 
set aside the order, whereon judgment 
was reserved. The Judge died without 
delivering judgment. The motion was 
renewed before his successor, who dis
missed the application to set aside the 
ex parte order, and made an order for 
restitution to the prisoner, on the ground 
that the money was not produced and 
identified at the trial as part of the stolen 
property. Regina v. Haverstock, 21 
Occ. N. 482.

72. Restitution of Stolen Property —
Failure to Identify Property — Crim. 
Code Sec. 836-838.]—Where the accused
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has been convicted of having stolen 
money, and some money has been found 
in his possession at the time of arrest: 
there must be proof that the money found 
on the prisoner belonged to the prose
cutor before an order for restitution will 
be made under sec. 838. In this case no 
application had been made for compen
sation for loss of property under sec. 83(i. 
Hex v. Havehhtovk, 5 C. t\ C. 113, 21 
Occ. N. 482.

73. Restoring Goods—( )ki>er by Judge] 
—( <n an indictment for stealing goods, tin- 
prisoner was acquitted, the defence being 
that the goods were his own :—Held, that 
it was virtually a finding by the jury that 
the goods were not the property of the

rosecutor. and, therefore, that the Judge
ad no right to order them to be restored 

to him. Regina v. Eveleth, 5 All. N. 
B. R. 201.

74. Stealing from the Person — Value 
Lesh than $1(1.]—A magistrate has sum
mary jurisdiction without prisoner's con
sent under sec. 344. Also, accused con
senting to be tried by a police magistrate, 
he may punish under sec. 785 to any sen
tence accused is liable to if he had been 
tried before the general sessions of the 
peace. Also, held stealing from the person 
is not covered by Crim. Code sec. 783. 
Regina v. Conlin, 1 C. C. C. 41.

75. Stealing from the Person — ('him. 
Code 344 .]-—Is not covered by sec. 783 
Crim. Code, but by sec. 344 Crim. Code. 
Regina v. Conlin, 1 C. C. C. 41, 29 O. R. 
28.

7f>. Stealing Goods in Foreign Country.] 
—On an indictment for stealing, it ap
peared that the goods were taken in tne 
state of Maine and brought into this 
province :—Held, that, in the absence of 
proof that the taking was larceny accord
ing to the laws of Maine, the prisoner could 
not he convicted of larceny here. Re
gina v. Hill, 5 All. N. B. R. 630.

77. Stolen Property — Restitution 
of to Rightful Owner.]—Defendant 
was convicted of having received certain 
plates covered with amalgam stolen from 
a crushing mill, knowing them to have 
been stolen. An application was made 
by the Napier Gold Mining Company for 
restitution to them of a bar of gold ex
tracted by defendant from the amalgam.

It being uncertain whether the Company, 
or one Shaffer, were the parties properly 
entitled to the gold, it was ordered that 
the gold be handed over to the Company 
and Shaffer on their joint receipt, or to the 
Company with the sanction of Shaffer. 
(juEEN v. Black, 3 N. S. 1). 231.

78. Summary Trial.]—A charge of steal
ing trees of a less value than $25 is gov
erned by section 337 <>t the Code, and 
triable summarily and not by indictment. 
Rex v. Beauvais, 7 C. C. C. 494.

79. Summary Trial — Code Sec. 785.]— 
The offence charged was for stealing a 
sum of money under value of $19, and 
it is governed by Code sec. 783. The mar
ginal note to sec. 785 shows this latter 
section applies to cases other than those 
to which sec. 783 applies. The extreme 
limit of punishment under see. 783 is six 
months. R. v. Haywood, ti C. C. C. 399.

80. Summary Trial — Presumption 
of Guilt.)—If on a summary trial for 
theft, the conviction is based upon the 
consideration that there was a burden 
on the defendant to show that hi- was 
innocent, such conviction is not to be 
depended upon, and there has been a 
mistrial. Regina v. McCaffrey, 4 C. 
, ,

81. Summary Trial — Jurisdiction 
of Stipendiary — Code Sec. 789-799 ]— 
Defendant had been arrested on a charge 
of stealing a coat under the value of $29. 
He elected for summary trial before a mag
istrate pleading not guilty. He was con
victed and sentenced to nine months’ 
hard labor. On a motion for habeas cor
pus on the ground that under sec. 789 
and 799 such sentence could In- imposed 
only where a plea of guiltv had been en
tered :—Held, that by the amendment 
to sec. 785, police magistrates in cities 
and towns now have power to try offences 
on consent of accused, for which he might 
be Mii'<l at a court <>f general sessions of 
the peace. Rex v. Bowers, 6 C. C. C. 294.

82. Summary Trial by Consent — Code 
Secs. 782-785-789.]—Prisoner had been 
convicted by an acting stipendiary Magis
trate for theft of $159. Held on motion 
for certiorari, 1. The conviction was bad 
because the magistrate did not hold the 
preliminary enquiry required by sec. 789
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for the purpose of enabling him to decide 
whether or not the case should be dis
posed of summarily. R. v. Williams, 
10 C. C. C. 330.

83. Summary Trial — Costs — Sen
tence — Railway Conductor Receiv
ing Money from Passengers.]—1. The 
punishment provided where a person is 
guilty of theft triable by two justices or a 
magistrate is provided by see. 787 <>1 the 
Code. 2. Under sec. 071 a justice has 
jurisdiction, where the offence is punish
able with not more than two years im
prisonment and no previous conviction 
is proved against the accused to direct 
that he be relieved on a recognisance to 
keep the peace, with or without sureties. 
3. The costs or a part thereof may be 
ordered to be paid by the defendant and 
where not directed to be paid by instal
ments, it means forthwith. 4. A magis
trate sitting for the summary trial oi 
indictable offences is a “court” within 
the meaning of secs. 971-974. 5. A con
ductor employed on a railway is guilty 
of theft under sec. 308 when he takes 
money from passengers for fares, giving 
no ticket or receipt therefor, without 
teporting or accounting for the same to 
the company. R. v. McLellan, 10 C. 
C. C. 1.

84. Suspension of Civil Right of Action. |
—The person upon whom a robbery has 
been committed, is even before conviction 
entitled to be considered as a creditor of 
the party committing the robbery, al
though the remedy for the recovery of the 
amount may be suspended until after eon- 
viction. Reid v. Kennedy, 21 Or. 86. 
(Ont.).

85. Suspension of Civil Right of Action.]
—In an action against a carrier for the 
non-delivery of a package of money, where 
the evidence sufficiently shewed a felony, 
a nonsuit was ordered. Livingstone v. 
Massey, 23 V. ('. R. 156.

80. Taking with Intent to Defraud —
Stating Value in Indictment — Bona 
Fide Claim of Bight.]—An indictment 
under 32 A 33 Viet., c. 21, s. 110. for un
lawfully taking and appropriating pro
perty with intent to defraud, need not 
state the value of the property taken; al
though perhaps a prisoner could not be 
tried under the second clause of the 
section if the value was not stated :—

I Held, also on the trial of such an indict- 
I ment, to he a proper direction, to tell the 

jury that they should acquit the prisoner 
if they thought he bone fide believed he 
had a claim of right in the property taken, 

j Regina v. Horseman, 20 N. B. R. 529.

87. Trespass to Stolen Goods.)—The
plaintiff’s horse had been stolen, and sold 

: at public auction, but the thief was un
known. The plaintiff afterwards seeing 
the horse took possession of it, and the 
purchaser retook it from him :—Held,

! that the plaintiff might maintain trespass 
against the purchaser, without shewing 
a prosecution to conviction. Bowman 
v. Yielding, M. T. 3 Viet. (Ont.).

88. Warrant of Commitment — De
scription of Offence.]—Where a charge 
of theft as referred to in a warrant of 
commitment to gaol for that offence 
alleged the stealing of property from a 
building belonging to the informant, but 
did not allege that the thing stolen was 
the property of the informant, it was held 
that the warrant contained a sufficiently 
definite statement <>i tin- alleged crime 
theft. Regina v. Leete, 7 C. (J. C. 301.

89. Under Ten Dollars.]—The extreme 
penalty that can be imposed for larceny 
under ten dollars upon summary trial is 
six months’ imprisonment. Ex Parte 
McDonald, 9 C. U. C. 368.

THREATS.

See Menaces and Threats.

TOLLS.

1. Refusal to Pay Tolls.)—A conviction 
under (’. S. IT. (’., c. 49, s. 95, stating that 
defendant wilfully passed a gate without 
paying toll, and refused to pay toll :— 
Held, good. Quœre, whether it would 
be sufficient to allege only that he wilfully 
passed without paying, without in any 
way shewing a demand. Regina v. Cais- 
ter, 30 V. C. R. 247.

Held, also, that the non-exemption of 
the defendant, if essential to be alleged 
was sufficiently stated in the conviction. 
In.

Held, also, unnecessary to name any
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time for payment of the fine, as it would 
be payable forthwith. In.

Held, also, that it was clearly not 
requisite to shew that defendant was 
summoned or heard, or any evidence 
given. In.

2. Refusal to Pay Toll.]—Defendant, in 
a private carriage, refused to pay toll, 
on the ground that ho was in uniform, 
and adjutant of the military train, and 
therefore exempt :—Held, that the con
viction could not be quashed on the 
ground of his being on duty, as the ex
emption had not been claimed on that 
account. Regina v. Dawes, 22 U. C. R. 
333.

TRADE COMBINATIONS.

Lessening Competition in Retailing Coal
— Code Sec. 520.]—The defendant was 
charged with three offences under Code 
sec. 520: (1) a conspiracy to lessen com
petition; (2) to restrain trade; (3) to un
reasonably enhance prices. There was in 
fact but one agreement :—Held, 1. That 
there could therefore be but one crime; 
the crime is in the conspiracy not in the 
unlawful acts comprehended in it; (2) 
That the accused and others having form
ed an association, the purpose of which 
was plainly t<> obtain for themselves 1 In- 
whole control of the purchase (for the 
purpose of sale in the Province) of all 
coal for their own advantage* and profit, 
is a combination for unduly lessening 
competition in the supply of the com
modity, and a conviction for conspiracy 
under sec. 520 (D.) is properly made.
3. It is doubtful whether (’ode sec. 030 
applies to a prosecution by indictment, 
but it fails in this case as the offence was 
a continuing one. R. v. Elliott, 9 C. 
C. C. 505, V O. R. 648.

See also Conspiracy.

TRADE MARK.

1. Corporation — False Trade De
scription — Whether Triable Sum
marily.]—The defendants, a Joint Stock 
Co., wen* charged under sec. 448 of the 
Code, with selling certain goods to which 
a false trade description was applied ;

on an application for a prohibition to 
prevent magistrate from hearing the 
charge :—Held, that the offence is a sta
tutory one, and entirely apart from the 
question of the defendants being a cor
poration, the proceedings should lie by 
indictment. Motion made absolute. 
Costs against informant. Regina v. 
T. Eaton Co., 2 C. C. (’. 252.

2. Falsely Applying — Onus of Proof 
— Crim. Code Sec. 447.]—The onus of 
proof that the assent of the proprietor of 
a trade-mark has not been given, on a

I charge of falsely applying a trade-mark 
(Crim. Code sec. 447) is on the prose- 

I cut ion, and section 710 of the Crim. Code 
! does not apply. Regina v. Samuel 

Howarth, 1 6. C. C. 243.

3. Forgery — Crim. Code Sec. 448 — 
Evidence.]—Where the facts showed an

j intention to deceive, it is not necessary 
, that the resemblance be such as would 

deceive persons who would see the two 
1 marks placed side by side, and it is not 

necessary to prove that any person has 
: been actually deceived in order to re

strain its use. Regina v. Authier, 1 
C. C. C. 68.

4. Invalidity of Registration — Code 
Sec. 447.]—The accused was charged with 
forging a trade-mark, to wit : "(ilyco- 
Thymoline” by using one. to wit : “(llyeo- 
Thymol” ;—Held that the only trade
mark within the meaning of Code sec. 443 
l' one which is registered in Canada; that 
a merely descriptive word or name, that 
is, one which merely denotes the g<x>ds or 
some quality of them, is not capable of reg
istration. R. v. Cruttenden, 10 C. C. C. 
223.

5. Selling Beverage in Bottle with 
Name of Another on it — UnregisteredJ Name — Criminal Code S. 440 (b).]—

I Defendant, a ginger ale and soda water 
manufacturer, filled four bottles having 

I another like manufacturer’s name per- 
1 manently affixed thereon, and placed 

them upon the market for the purpose of 
sale. Defendant was convicted therefor 
under Criminal Code s. 449 (b), which 
enacts that “Every one is guilty of an 

I indictable offence who, (b) being a manu
facturer, dealer, or trader, or ;■ bottier, 
without tin- written consent of such per- 

| son, trades or traffics in any bottle or 
siphon which has upon it the duly régis-
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tercd trade mark or name of another 
person, or fills such bottle or siphon with 
any beverage for the purpose of sale or 
trade. Defendant pleaded name not duly 
registered. Plea admitted :—Held, it 
was not necessary that such name should 
be registered as a trade mark, the object 
of the leur it ion evidently being to pre
vent a s- f as possible, the easy commission 
of a fraud of that kind. In the French 
version of the Code, the words are “la 
marque de commerce dûment enregistrée 
ou le nom d’une autre personne,” which 
more plainly indicate that the words 1 
“duly registered” are confined to the 
trade mark and do not apply to the name; 
s.-s. 2 of s. 449 supports this construction. 
Ri x x levin*,50. W. R. 362,9 0. L. It. 
389.

6. Soda Water Bottle — Re-Fillinq — 
Code Sec. 449.]—It is not necessary to 
support a conviction under Code sec. 449 
that the trade mark or name should be 
registered. It is sufficient if the name 
of the manufacturer is on the bottle which 
is re-filled by the other person. It. v. 
Irvine, 9 C. C. C. 407.

TRANSIENT TRADER.

1. Ontario Municipal Act — License.)—
A butcher who sells meat without license, j 
while occupying temporary premises, ami ' 
not being entered upon the assessment j 
roll in respect to income or personal pro- ! 
perty, is a transient trader, and amenable 
to a "municipal by-law passed in pursuance 
of the provisions of the Ontario Municipal 
Act, It. S. 0., 1897, eh. 223. Rex v. 
Myers, 7 C. C. C. 303, 6 O. L. R. 120, 23 
Occ. N. 280.

2. Penalty — Costs — Imprisonment 
— Distress.] — The defendant was con
victed before a justice of the peace for 
that she did on a certain day, and at other . 
times since, occupy premises in the town i 
of B., and did carry on business on said
Îiremises by selling dry-goods, she not j 
icing entered on the assessment roll of 

the town for income or personal property - 
for the current year, and not having a j 
transient trader’s license to do business 
in the town, as required by a certain ! 
by-law of the town; and was adjudged for 
her offence to forfeit and pay the sum of

$50 ( to be applied on taxes to become due) 
to be paid and applied according to law. 
and also to pay to the justice the sum of 
*11.45 for his costs in that behalf; and 
if these sums were not paid forthwith 
she was adjudged to be imprisoned. The 
first clause of the by-law provided that 
every transient trader who occupied prem
ises in the municipality and who was not 
entered in the assessment roll, and who 
might offer goods or merchandise for sale, 
should take out a license from the muni
cipality. The second clause provided 
that every other person who occupied 
premises in the municipality for a tem
porary period should take out a license. 
The eighth clause provided for the im
position of a penalty for a breach of any 
of the provisions of the by-law, and that, 
in default of payment of the penalty and 
costs, the same should be levied by dis
tress :—Held, that the defendant was 
not brought within either the first or 
second clause of the by-law, as it was not 
alleged or charged that she was a tran
sient trader or that she occupied premises 
in the municipality for a temporary 
period; and these omissions were fatal to 
the conviction. Regina v. Caton, 10 
O. R. 11 followed. Held, also, that the 
conviction was open to objection because 
of the application of the- penalty, the 
award of costs to the justice, instead of 
to the informant, and the award of im
prisonment upon default in payment of 
the penalty. The conviction was quashed 
and costs were given against the infor
mant. Reoina v. Roche, 32 O R. 20.

3. Trading Stamps.]—The defendants 
arranged with various retail merchants 
that each should receive from him trading 
stamps the property of which, however, 
was to remain in him. and should pay him 
fifty cents per hundred stamps, and give 
one to each customer for every ten cents 
of cash purchase, while the defendant 
should advertise the merchants in certain 
directories and otherwise. A blank space 
was left in these directories for pasting 
in such stamps, and every customer who 
brought to the defendant one of the direc
tories with a fixed number of stamps 
pasted in was entitled to receive in ex
change any article he might select out of 
:m assortment of goods kept ill stock by 
the defendant. Apart from this the 
goods were not for sale :—Held, that these 
transactions did not constitute a selling 
or offering for sale by the defendant within
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the meaning of a municipal by-law, passed 
under R. S. 0., 1897, c. 223, s. 583. s.-ss. 
30,31. Regina v. Langley, 31 (). it. 295.

4. Transient Traders.)—A by-law of a 
city provided that “No person not en
tered upon the assessment roll......... or any
who may be entered for the first time in
the said assessment roll......... and who
at the time of commencing business.. . 
has ii"t resided continuously in said city 
......... at least three months shall com
mence business......... for the sale of goods
or merchandise.........until such person
ha - paid. the sum of .by way 
of license” :—Held, that the statute 
under which the by-law was framed, 
R > « » IV.: c 223, s. :.S3, s. as. 30 and 
31, relates to transient traders who occupy 
premises in a municipality, and that 
clause (b) of s.-s. 31 defining the term 
“transient traders” does not modify the

rrovision as to occupation, and that the 
y-law was defective and invalid in being 
directed merely against persons not en

tered upon the assessment roll and who 
had resided continuously for three months 
in the municipality, and was silent as to 
these persons being in occupation of 
premises. Conviction quashed. Regina 
v. Appleby, 30 0. li. 623.

5. Transient Traders.)—The by-law un
der which the defendant was convicted, 
provided that “no transient trader or 
other person occupying a place of business 
in the town of M., for a temporary period
less than one year, shall......... offer goods
wares, and merchandise for sale.........
within the limits of the town of M., with
out, or until he shall have first duly ob
tained a license for that purpose.” The 
conviction was for that the defendant, 
being a transient trader, occupying a 
place of business in the town of M., did 
sell certain goods, wares, and merchan
dise, contrary to the by-law :—Held, that 
the want of an allegation in the conviction 
that the defendant was a transient trader 
whose name had not been entered on the 
assessment roll for the current year, was 
fatal. Regina v. Caton, 16 O. R. 11.

6. Transient Traders.) — On the trial 
of a charge of being a transient trader 
without a license contrary to a mun
icipal by-law, no copy thereof certified 
by the clerk, to be a true copy, and 
under the corporate seal, as required 
by s. 289 of R. S. O., 1887, c. 184. was

given in evidence. A by-law stated by 
the solicitor for the complainant to be 
the original by-law, was, however, read 
to the defendant in court :—Held, that 
the requirements of s. 289 not having 
been complied with, the conviction was 
invalid, and must be quashed. Regina 
v. Dowslay, 19 O. R. 622.

TREASON.

Forfeiture of Estate.)—The estate of a 
traitor concerned in the rebellion of 1837, 
who accepted the benefit of the I Viet., 
c. 10, is at once vested in the Crown under 
the 33 Hen. VIII., e, 20, s. 2, without 
office found. I)oe d. Gillespie v. Wixon 
5 U. C. R. 132.

TRESPASS.

1. Police Magistrate — Jurisdiction — 
Warrant to Compel Attendance of 
Witness — Right of Police to Search 
Witness Arrested — Duty of Con- 
mam.i:— li. s. c.. Ch. 171, Sec. 62 — 
Malicious Arrest — Imprisonment — 
Damages.)—Where a police magistrate 
acting within his jurisdiction under R. S. 
C., ch. 174, sec. 62, issues his warrant for 
the arrest of a witness who has not ap
peared in oliedience to a subpoena lie 
is not, in the absence of malice liable in 
damages, even though he may haxre erred 
as to the sufficiency of the evidence to 
justify the arrest. Judgment of the 
common pleas division, 24 O. R. 576, 
affirmed. In an action for false imprison
ment judgment cannot be entered upon 
answers to questions submitted to the 
jury, and a finding, in answer to a quest ion 
of a certain amount of damages, is not 
equivalent to the general verdict which 
must be given by them. The right of 
police to search or handcuff a person ar
rested on a warrant to compel attendance 
as a witness and the duty of the constable 
on making the arrest, considered. Judg
ment of tin; common pleas division, 24 
<>. R. 576, reversed, Maolennan, J. A. 
dissenting. Gordon v. Denison, 22 A. 
R. 315.

2. Railway.]—Section 283 of the Rail
way Act of Canada, 51 Viet., c. 29. en
abling a justice of the peace for any
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county to deal with rukcs of persons found 
trespassing upon railway tracks, applies 
only where the constable arrests an offend
er and takes him before the justice. A 
summary conviction of the defendant 
by a justice for the county <>f York, for 
walking upon a railway track in the 
city of Toronto, was quashed where the 
defendant was not arrested but mereh 
summoned. Regina v. Hughes, 20 O. 
R. 486.

3. When Magistrate’s Jurisdiction is 
Ousted.]—To oust the jurisdiction of 
a magistrate on an information charging 
wilful damage to property, there must not 
only be an honest belief by the person 
charged that he had the right to do the 
act, out the act must be done under a fair 
and reasonable supposition of right. 
Whether such a supposition is warranted 
is for the magistrate to determine upon 
the evidence. Regina v. Davy, 4 C. C. C. 
28.

TRIAL.

I. Generally.
II. Procedure.
III. Speedy Trial.
IV. Summary Trial.

I. Generally.

1. Absence of Accused without his Con
sent — Misconduct.]—Misconduct is the 
only ground on which a trial may be pro
ceeded with in the absence of the accused 
unless the court does so at his request. 
If the defendant is physically unfit to 
come and the Crown officers do not think 
it proper to take the responsibility of 
bringing him in that condition to the 
trial, it cannot in view of sec. 660 Crim. 
Code, proceed in hi> absence. Rm v. 
Alfred McDougall, 8 C. C. C. 238, 8 O. 
L. R. 30.

2. By Jury, Right to — Assault Occa
sioning Actual Bodily Harm — Crim
inal Code, s. 262 — N. W. T. Act, ss. 
66 and 67 — Construction of Statutes.] 
—A person charged with assault occa
sioning actual bodily harm contrary to s. 
262 of the Criminal (’ode is not entitled, 
under s. 67 of the North-West Territories

Act, to be tried with the intervention of 
a jury. Section 66 extends to all minor 
offences included in the several offences 
specifically enumerated therein. The 
King v. Hostetter, 5 Terr. L. R. 363.

3. Capital Sentence — Court of King’s 
Bench.I — A criminal convicted at a 
court of oyer and terminer of a capital 
felony, may be brought up to the court 
of King’s bench for sentence. Rex v. 
Kenkey, 5 O. 8. 317.

4. Committal for One Offence — Change 
of Venue — Trial for Two ( )ffences — 
Administering Oath — Comment by 
Judge on Prisoner not Testifying — 
W ithdrawal of Comment. )—The prisoner 
was committed for trial in one county 
upon a charge of perjury alleging an offence 
committed in that county. The venue 
was changed to another county where he 
was tried and found guilty upon an in
dictment containing two counts, alleging 
two offences arising out of the same 
matter. The facts relating to both of 
the charges appeared in the depositions 
taken by the committing magistrate :— 
Held, that there was jurisdiction to try 
for both offences in the county to which 
the venue had been changed. On the 
occasion when the perjury was alleged to 
have been committed the oath was ad
ministered to the prisoner in open court 
by the clerk of the county court sitting 
in the general sessions of the peace for 
and at the verbal request of the clerk of 
the peace :—Held, that the witness was 
properly sworn. At the trial the prisoner 
did not testify on his own behalf and the 
trial Judge in his charge to the jury, con
trary to the provisions of the Canada Evi
dence Act, 1803, s. 4, s.-s. 2, commented 
upon that fact, although, when his atten
tion was drawn to it, he recalled the jury 
and withdrew his comment :—Held, that 
the prisoner had a light to have his case 
submitted to the jury without the com
ment, and, having been deprived of that 
right, there was a substantial wrong done 
to him which could not be undone by 
calling back the jury and withdrawing 
the comment. New trial ordered. Re
gina v. Coleman, 30 O. R. 93.

5. Commitment for Trial — Dies non 
juRiDicua—Subsequent Trial—Court 
of Record — Habeas Corpus — Writ 
of Error.]—The prisoner was on a sta
tutory holiday committed for trial by a
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magistrate upon a charge of attempting 
tn steal from the person, and on !>vm<: 
brought before the county court Judge 
in compliance with s. 7ti6 of the Criminal 
Code, 1892, consented to be tried by the 
Judge without a jury, and, being so tried, 
was convicted and sentenced to a term 
of imprisonment — Held, upon the re
turn to a writ of habeas corpus, that the 
fact that the prisoner was committed 
for trial and confined in gaol on a war
rant that was a nullity could not affect 
the validity of the trial before the Judge 
under the Speedy Trials Act. Upon 
appeal the court of appeal held that the 
county court Judge’s criminal court being 
a court of record, its proceedings were 
not reviewable upon habeas corpus, but 
only upon writ of error. Regina v. 
Murray, 28 O. R. 540.

6. Commission of Assizes.]—TIeld, that 
the Crown, by prerogative right, could 
issue a commission to the Judge of the 
provisional jurisdiction district of Al- 
goma to hold a court of oyer and terminer, 
and general gaol delivery, for trial of 
felonies, Ac. Semble, per Wilson, J., 
that such Judge having l>y s. 94 of C. 8. 
U. C., c. 128, the same powers and duties 
as a county Judge in Upper Canada, he 
might have been appointed under C. 8. 
U. C., c. 11. s. 2, to act as commissioner. 
Regina v. Amer, 42 U. C. R. 391.

7. Consent to Summary Trial — False 
Pretences — Term of Imprisonment.]— 
The plaintiffs in error wrerc charged with 
having defrauded one C. by a game 
called three card monte. They consented 
to be summarily tried. When brought 
up for trial, the Crown Attorney asked 
for and obtained leave to substitute a 
charge of combining to obtain money by 
false pretences, the prisoners objecting. 
The trial proceeded without the consent 
of the prisoners obtained to be tried sum
marily for this offence. They were con
victed and sentenced to one year’s im
prisonment :—Held, on error, that their 
consent to be summarily tried on the 
substituted charge should appear, and 
that in its absence the conviction was 
bad :—Held, also, that it was bad in ad
judging the sentence of one year, the Act 
40 Viet., c. 32 (I).), only authorizing a sen
tence for any term less than a year. 
Goodman v. Regina, 3 O. R. 18.

8. Court of Record — Habeas Corpus.] 
—The prisoner was convicted before a

I county Judge’s criminal court on a charge 
I of receiving stolen goods, knowing them 

to have been feloniously stolen and was 
I sentenced to imprisonment. On an appli- 
| cation for a habeas corpus :—Held, that 
j the court was a court of record, and that 
! under R. 8. O., 1877, c. 70, s. 1. there was 
! therefore no right to the writ. Regina 
I v. St. Denis, 8 P. R. 10.

Held, also, that the Judge had power 
! to imprison. Ih.

9. Conviction for Offence not Charged.]
—A county court Judge trying a prisoner 
summarily under 32 & 33 Viet., c. 35 (D.), 
has the same authority to convict of an 
offence under 32 A 33 Viet., c. e. 110 
(D.), instead of that charged, as a jury 

I has. Regina v. Haines, 42 U. C. R. 208.

10. Criminal Libel — Costs — Depo
sitions NOT USED AT TRIALS — ABORTIVE

I Trial — Cr. Code, hs. 833 and 835.]—
! In a criminal libel action, defendant, in 
' support of his plea of justification, ob

tained a commission, and had the evi- 
1 denee of certain witnesses out of the juris- 
I diction taken, for use at the trial. The 

evidence was used at the first trial and 
! the jury again disagreed. At the second 
j trial the jury again disagreed. At the 
1 third trial defendant was acquitted, but 
I the evidence was not used, owing to the 

private prosecutors giving evidence, and 
1 admitting substantially what was stated 
1 by the witnesses in their depositions 

before the commissioner :— Held, by 
i Drake, J., that as the commission evi- 
I dence was not put in by defendant as 
' part of his case, defendant should be de- 
| privet! of the costs of it :—Held, also,
I that defendant was not entitled to the 
i costs of the abortive trials. Rex v. 

Nichol, 8 B C R 278

11. Deposition taken at Preliminary 
Knquiry — Proof of Absence of Wit
ness.]—-In order to render the depositions 
of a witness taken at the preliminary 
enquiry admissible at the trial it is not 
sufficient to show by letters and telegrams 
received, the latest dated six days before 
the trial, that the witness is in the United 
States. Rex v. Trefry, 8 C. C. C. 297.

12. Deposition taken at Preliminary 
Enquiry — Absence of Witness.]— 
Before; the deposition of a witness taken

I at a preliminary enquiry and who has
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left the country can lie used as evidence | 
at the trial, it must he shown that his 
absence is of a permanent character. 
Rex v. McCullough, 8 C. C. C. 278.

13. Election to be Tried by Jury — Re-
Election — Mandamus to Sheriff to 
bring Prisoner before County Judge.] 
—Where a prisoner is brought before a 
county court Judge under s. 766 of the 
Criminal ('ode, and elects to be tried by 
a jury, and is thereupon remanded under 
e. 767 to await such trial, although his 
election is made under a mistake or qual
ified by using the words “at present,” 
there is‘no duty upon the sheriff to notify 
the Judge a second time under s. 766, or 
to bring the prisoner again before him to 
enable the prisoner to re-elect to be tried j 
by the Judge. Regina v. Ballard, 28 
O. R. 489.

14. Election to be Tried by Judge or 
Judge and Jury — Withdrawal of Elec
tion — New Election — Effect of 
Election — Refusal of Judge to Dis
pense with Jury.]—The N. W. T. Act, 
R. S. C„ 1886, e. 50, s. 67 (section sub
stituted by 54-55 Vic., 1891, c. 22, s. 9), 
provides that “When the person is charged 
with any other criminal offence the same 
shall be tried, heard, and determined by 
the Judge with the intervention of a jury 
of six; but in any such case the accused 
may, with his own consent, be tried by a 
Judge in a summary way and without 
the intervention of a jury :—Held, that 
in the event of the accused electing to be ; 
tried by a Judge alone the Judge is not 
bound so to try the case, but may insist 
upon the intervention of a jury. So, held 
where the accused was first tried with the 
intervention of a jury who disagreed, | 
and upon a second trial coming on with
drew nis first election and elected to be i 
tried by the Judge alone. The Queen | 
v. Webster, 2 Terr. L. R. 236.

15. Indictment upon Other Charge than 
one upon which Committed.]—The pris
oners were committed for trial on a charge | 
of gambling in a railway train. On the 
case coming before the county Judge for 
trial, an indictment was preferred, under 
42 Viet., c. 44, s. 3 (D.), for obtaining 
money by false pretences. The prisoners’ 
counsel objected to the prisoners being 
tried on a different charge from that on 
which they had been committed. The 
objection was over-ruled, and the charge

read over to the prisoners, and, on its 
being explained that they could lie tried 
forthwith nr remain in custody until the 
next sitting of oyer and terminer, &c., they 
pleaded not guilty, and said that they 
were ready for trial. The case then pro
ceeded, and the prisoners were convicted; 
no (juestion having been raised as to their 
having been tried without their consent, 
although their counsel took other objec
tions to the proceedings. A writ of ha
beas corpus having been issued, and the 
prisoners' discharge moved for, on the 
ground of the absence of such consent :— 
Field, that the motion must be refused. 
Regina v. Goodman, 2 O. R. 468.

16. Intermixing of Trials — Reser
vation of Punishment.]—Where similar 
offences are tried consecutively the magis
trate in each case announcing his decision 
at tin- end <>f each trial by reserving pun
ishment, this omission to impose the 
penalty at the moment does not operate 
in tiie prejudice of the defendant. Rex 
v. Bigelow, 8 C. C. C. 132, 24 0cc. N. 141.

17. Judge’s Charge — Alibi — Mis
direction.]—Where the defence to a 
criminal charge is an alibi, it is misdir
ection to tell the jury that the onus is on 
the prisoner to prove it to their entire 
satisfaction, and to show beyond all 
question or reason that he could not have 
been present at the commission of the 
crime. Rex v. Mtshrall, sc. c. c. 171, 
85 -V B. R. 507.

18. Judge's Charge — Definitions — 
Failure to Instruct Jury.]—It is the 
duty of the Judge in a criminal trial with 
a jury to define to tile jury tin- crime 
charged, and to explain the differences 
between it and it s cognate offences, if any. 
Failure to so instruct the jury is good 
cause for granting a new trial and the 
fact that counsel for the accused took no 
exception to the Judge's charge is im
material. Rex v. Wong On and Wono 
Gow, 8 C. C. C. 723, 10 B. C. R. 555.

19. Kidnapping — Postponing Trial 
— Record — Amendment — Rb-8bn- 
tencino Prisoner.]—The plaintiff in 
error, having been committed to gaol 
for trial on a charge of unlawfully and 
forcibly kidnapping and taking one B. 
without authority, with intent to trans
port him out of Canada against his will, 
was, on the 24th day of June, 1872,
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brought before the county Judge, by 
whom he consented to be tried under 
32 & 33 Viet., c. 35. In the record drawn 
up under that statute, it was charged 
that he did feloniously and without au
thority, forcibly seize and confine one 
B. within Canada, &c., (without alleging 
any intent,) and that he did afterwards 
feloniously kidnap one B. with intent 
to cause the said B. to be unlawfully 
transported out of Canada against his 
will. Ac. The Judge fixed the 3rd July 
for the trial, and on that day the prisoner 
said he was ready, but upon the request 
of counsel for the Crown the trial was 
postponed till the 15th July, when tin* 
prisoner was found guilty on both counts. 
An amendment of the indictment was 
allowed by the Judge, changing the name 
of It. B to J. It. B. In the notice required 
from the sheriff to the Judge by 32 & 33, 
c. 35, s. 2, only the charge contained in 
the second count of the indictment was 
referred to. On errors being assigned :— 
Held, that the sessions had jurisdiction 
over the offence, and so the county Judge 
had power to try it :—Held, also, that 
the record was properly framed, in sta
ting the offence charged in such form 
as the depositions or evidence shewed it 
should have been; and that the Judge’s 
jurisdiction was not confined to the trial 
only of the charge as stated in the com
mitment :—Held, also, that the Judge 
had power to postpone the trial, and the 
record was not defective in not stating 
the cause of the adjournment. By 32 
& 33 Viet., c. 20, s. 69, under which the 
charge was made, “whosoever, without 
lawful authority, forcibly seises and con
fines or imprisons any other person within 
Canada, or kidnaps any other person 
with intent” to cause such person to be 
secretly confined or imprisoned in Can
ada, or to be unlawfully sent or trans
ported out of Canada against his will 
or to be sold or captured as a slave, is 
guilty of felony :—Held, that the intent 
required applied to the seizure and con
finement in Canada, as well as kidnapping; 
and that the first count therefore was 
defective in not stating any intent. 
Upon this ground the judgment was 
reversed, and under C. S. U. C., c. 113, 
s. 17, the record was remitted to the Judge 
to pronounce the proper judgment, which 
would be upon the second count only :— 
Held, also, that the amendment was 
authorised, under 32 A 33 Viet., e. 29, 
as. 1 and 71 (D.) :—Held, also, that the

I court would not presume that the two 
counts referred to the same offence, and if 

I it were so, duplicity would not be a ground 
of error :—Held, also, no objection that 
the jurisdiction conferred by 32 & ,33 
Viet., c. 35, was not shewn for the record 
and judgment were in the form prescribed 
by that Act :—Held, also, that the 
sheriff’s notice was sufficient, as 32 A 33 
Viet., c. 35, s. 2, re piires it only to state 
the “nature of the charge" preferred 
against the prisoner. The prisoner hav
ing been sent to the penitentiary, a 
habeas corpus was ordered to bring him 
up to the receive the proper judgment. 
Cornwall v. Regina, 33 U. C. It. 106.

20. Mutiny Act.]—Held, per J. Wilson, 
J., that the Imperial Mutiny Act does 
not override C. S. C., s. 100, but that the 
latter was passed in aid of it, and is 
therefore in force. Per A. Wilson, J., 
that the punishment by fine and imprison
ment, imposed by the Provincial Act, 
stands abolished as long as the Mutiny 
Act is in force, and that the imprisonment 
can in no case exceed six calendar months; 
but that the power of tml by the court 
of oyer and terminer, under th • Provincial 
Act, has not been taken away by the 
Mutiny Act; and therefore that the de
fendant in this case could not complain 
as he had been tried by a tribunal of this 
kind, and sentenced to no longer imprison
ment than the last mentioned period; 
and that though a fine of 10s. had also 
been imposed, this was merely nominal,

I in compliance with the Provincial sta
tute, and would not entitle him to be 
discharged as the court had power to 
pass the proper judgment, if an improper 
one had been given. Regina v. Sher
man, 17 C. P. 106.

21. Nuisance — General Verdict — 
Second Trial.]—On an indictment for 
nuisance in obstructing a highway, judg
ment had been arrested on a particular

I question which the court thought ini- 
tcrial. The jury upon the second trial 

j found a general verdict of acquittal,
I without answering such question, which 
i was submitted to them by the Judge.
I The indictment had not been removed 
1 by certiorari, and:—Held, therefore, that 
1 this court could not interfere by staying 
j the entry of judgment until a new in- 
I dictment could be preferred. Semble, 
j that the jury had a right to find generally 

as they did. Regina v. Spence, 12 U.
I C. R. 519.
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22. Official Interpreter — Power of 
Court over.]—Where an official inter
preter has been appointed by the Govern
ment to act in criminal trials, the trial 
Judge has no power to prevent him from 
acting on an objection for cause being 
taken by counsel. Rex v. Wong On, 
(No. 1), 8 C. C. C. 342.

23. Of Refugee only for Offence Char
ged.]—When surrendered to the govern
ment of the country from which he fled, 
the government of the latter are bound 
to try the accused for the offence for 
which he is surrendered, and not for any 
other or different offence. In re Hurley, 
1 C. L. J. 34.

24. Proof of Judge’s Commission —
Caption.] — On error brought it was held 
that on the record of a conviction for 
murder the authority of the justice suffi
ciently appeared, without any statement 
whether a commission had issued or been 
dispensed with by order of the governor; 
for such courts are now held, not under 
commission, but by virtue of C. S. U. C., 
c. 11, as amended by 29 & 30 Viet., c. 40, 
and as the record sufficiently shewed the 
absence of any commission, it must be 
presumed that it seemed best to the 
governor not to issue one. Semble, that 
if the court had been held by a Queen’s 
counsel or county court Judge, it might 
have been necessary to shew whether a 
commission had issued or not, as he 
would derive his authority from a different 
source in each of the two cases. Semble, 
also, that if the caption had been defective 
it might have been rejected altogether, 
under C. S. U. C., c. 99, s. 52. Whelan 
v. Regina, 28 U. C. R. 2.

25. Right of Reply.]—It was held in a 
prosecution for conspiracy that although 
evidence was called by only one of the 
defendants it might have enured to the 
benefit of both, and that the right to a 
general reply was with the counsel for 
the Crown. Regina v. Connoly, 25 
O. R. 151.

26. Right of Reply — Sec. 661.}—The 
practice in criminal law relative to ad
dressing the jury held the same as in 
civil actions. Where the evidence is 
called for the defence prisoner’s counsel 
has the last address. The right of reply 
referred to in Sec. 661 of the Code, allowed 
to the Attorney-General or prosecuting

attorney, is a right to again address the 
jury at the close of the evidence. It. v. 
LeBlanc, ti C. C. C. 348, 29 C. L. J. 729.

27. Second Trial—Necessity to Plead 
again to Indictment.}—Where a pris
oner is placed on trial the second time, 
at the same sittings, the first jury having 
disagreed, it is unnecessary to ask him 
to plead again to the indictment, or to 
read it over again to him. Rex v. 
Gaffin, 8 C. C. C. 194.

28. Second trial of Prisoners under In
dictment.]—Where, on the trial of pris
oners indicted for breaking and entering 
a bank, the jury disagreed, and there was 
no time left for a second trial during the 
then sittings of the court :—Held, that 
a trial could be obtained by the issue of a 
commission by the Government, and that 
the court could not order a new trial of 
the cause, or discharge the prisoners on 
their own recognizances. Queen v. Wat
son et al., 2 R. & C. N. S. R. 1.

29. Separate Charges — Hearing Sub
sequent Charges before Concluding 
First (’marge.}—The prisoners were 
charged on two separate charges of re
ceiving stolen goods knowing them to have 
been stolen, and also of house-breaking 
and stealing. The first case was heard 
on the 27th December, and the second 
on the 28th December, but the first was 
adjourned to December 30th to let in 
evidence for the defence. It was held 
that the mixing up of the trials did not 
prejudice the prisoners. The circum
stances of the three charges were alto
gether different as to time and place, 
and the only identity was in the persons 
charged. As the trial Judge had stated 
that he came to his finding in the first 
ease before hearing the second case, and 
that he was not conscious that he was 
biased in coming to his conclusion in the 
second case through the knowledge ac
quired in the hearing of the first anu third 
cases his statement ought to be accepted 
and conviction upheld. Rex v. Bul
lock, 6 O. L. R. 663 , 2 O. W. R. 901, 8 
C. C. C. 8.

30. Several Prisoners — No Evidence 
against One.]—Where no evidence ap
pears against one of several prisoners, he 
ought to be acquitted at the close of the 
prosecutor’s case. Regina v. Hambly, 
16 U. C. R. 617.
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31. Similar Offences — Hearing Evi
dence on Second Charge before 1)e- 
ciding First — Conviction.]—A con
viction was quashed where it was shewn 
that the magistrate heard two cases for 
similar offences, either of which by an 
amendment could have been tried under 
the process for the other, and the magis
trate had after taking the evidence in the 
first case adjourned it. and took up the 
trial of the second. The evidence in the 
first case although dismissed, was under 
the circumstances disclosed, calculated 
to influence the magistrate against the 
defendant in the case in which the de
fendant was convicted. Rex v. Burke, 
(No. 2) 8 C. C. C. 14.

33. Statement by Prisoner Defended 
by Counsel.]—A prisoner on his trial, 
defended bv counsel, may, at the con
clusion of liis counsel’s address, himself 
make a statement of facts to the jury, 
but the prosecution will be entitled to 
reply. Queen v. Rogers, 1 B. C. R., 
pt. II.. 119.

II. Procedure.

1. Juror — Order to Stand by — 
Time.]—The direction to a juror to stand 
by is practically a challenge for cause, 
and therefore the order to stand by must 
be given at a time when a challenge 
could lx- made; and, inasmuch as the right 
to challenge must be exercised before the 
juror has taken the book in order to be 
sworn, the direction to stand by can only 
be given before the juror has received the 
boofe. Rex \. Barsalou, Q. II. 10 Q.
B. 180.

2. Jury — Influence upon, by Judge’s 
Remark — Conspiracy — Evidence — 
Reserved Care — Prejudice of Juror 
— New Trial — Affidavits — Mis
conduct.]—A verdict cannot be impeached 
in consequence of an observation made 
by the Judge presiding while the trial 
was proceeding, unless sueh observation 
was calculated to influence the juryagainst 
the defendant; and consequently. a re
mark of the presiding Judge to the de
fendant's counsel while the jury was 
being sworn, that “if you continue to 
challenge every man who reads the news
papers. we shall have the most ignorant 
jurors selected for the trial of this cause,” 1

is not a proper ground for a reserved case, 
it having no tendency to influence the 
jury one way or the- other. 2. On a trial 
for conspiracy to defraud, a railway com
pany by fraudulently obtaining infor
mation of the secret audits about to be 
made and furnishing the same to con
ductors of cars to enable them to be pre
pared for the audits, proof that infor
mation of this nature might be given 
by one- conductor to another for purposes 
other than to defraud the company, was 
properly excluded, because such ques
tions could not disprove the object of the 
conspiracy or throw any doubt on the 
evidence which had been adduced to 
shew the object which the parties had in 
view. 3. An observation by the presiding 
Judge, in his charge to the jury, to the 
effect that “about forty or fifty witnesses 
had been examined for the purpose of 
establishing the defendant’s good char
acter, and that it was very strange that 
it should take forty or fifty witnesses to 
establish it,” is not an irregularity which 
can constitute a ground for granting a 
reserved case. 4. A new trial should 
not be ordered in consequence of remarks 
made by a juror tending to shew pre
judice-, unless it be shewn that he was so 
prejudiced as to be unable to give the 
defendant an impartial trial. 5. An 
application for a new trial on the ground 
of improper conduct of the jury must be 
supported by affidavits clearly setting 
forth thf alleged irregularity, and, in the 
absence of full proof under oath, the pre
sumption is that the jury properly per
formed its duty. 6. The affidavits of 
jurors are not admissible to support and 
confirm tin- presumption that the pro
ceedings of the jury were correct, and that 
there was no misconduct. Rex v. Car
lin, Q. R. 12 K. B. 3US.

3. Jury — Right to — Assault — 
Criminal Code.]—A person charged with 
assault occasioning actual bodily harm 
contrary t«» s. 262 of the Criminal Code 
is not entitled, under s. 67 of the North 
West Territories Act, to be tried with the 
intervention of a jury. Section 66 ex
tends to all minor offences included in 
the several offences specifically enumcr- 
.•it<'il therein. Rex v. Hostbttbr, •'* 
Terr. L li. 868.

4. Proceedings at Trial — Lack of 
Summons — Notice.]—Unless dispensed 
with by statute or waived, there must lx-
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some previous summons or notice, to tliv 
party charged, of tliv hearing of the 
charge»against him. This may he waived 
hy appearing, pleading and defending, 
lint asking an adjournment for the pur
pose of proeuring evidence is not neces
sarily a waiver. Hkoina v. Ykooman, 
3 Mall. L. It. AOO.

A. Offence other than that for which 
Prisoner Committed.)—Held. that, not
withstanding the provisions of s. 77.‘t of 
the Criminal Code. INV2, a Judge should 
not, against the wish of a prisoner, give 
his consent, at the trial before him with
out a jury which the prisoner has elected 
to take, to any charge being preferred 
in the indictment unless it is clear that, 
while it may be more formally or differ
ently expressed, it is substantially the 
came charge as the one on which he was 
committed for trial. Kkx \. f arhiki;:: 
22 the. Y IN7. I t Man. L. It. 62.

ti. Place other than Court House.)— 
At the trial of an indictable offence the 
presiding Judge has the power to order 
the court to be adjourned to a place in the 
county other than the court house, for 
the pun lose of allowing the jury to hear 
the evil (dice of a witness who was unable 
through illness to leave his home. Hkx 
v. H ou Kim, 311 N. It. Heps. I.

7 Right of Jury Stkai.ino Caulk.) 
—Although the punishment which may 
be awarded on a conviction lor stealing 
cattle is greater than that which may be 
awarded on a conviction for stealing 
certain other classes of property, a person 
charged with having stolen cattle the value 
of wTiich does not, in the opinion of the 
trial Judge, exceed $200, has not the 
right to be trieil by jury. Hkoina v. 
Vauhal, 20 Occ. N. 102, 4 Terr. 1». H. 310.

S. Proceedings at Trial — Sunday.)— 
Judicial proceedings should not be con
ducted on Sunday, and where the prisoner 
was committed for trial at a preliminary 
investigation before a magistrate on 
Sunday :—Held, that he was entitled 
to his* discharge, following Maekalley’s 
case. 0 Co., ( 0 and Waite v Hundred of 
Stoke, fro. Jae. 400. It Kin N a v. Cavk- 
i.im. 11 Man. !.. It. 333.

g8g

111. SpKKDY Till AU

I. Adding New Charge — Vkiuuky — 
Codk Skv. 773.)—A new charge cannot 
be preferred against an accused person 
under Code sec. 773 without the consent 
of the Judge first being obtained; and 
after election, the charge preferred must 
be the one on which he was committed 
for trial (Sec. 707). One of the elements 
of the crime of perjury is that the accused 
knowing the fact, swore to what lie knew 
to be false; and such is an essential alle
gation to charge the crime of |>erjury. 
Where the alleged perjury was committed 
in an affidavit, the whole context of the 
affidavit must lie looked at, and the state
ments weighed as a whole in arriving at 
the conclusion of the guilt or innocence 
of the accused. Where a civil suit is 
pending involving the very «piestion on 
which perjury is alleged, the court has 
the discretion, which would be wisely 
exercised, to defer the trial of the criminal 
charge till the civil suit has been deter
mined. It v. CoitKX, ti C. C. C. 3N(i.

2. Adjournment — Chown — Vow kk 
ok Court to Allow Adjouknmknt Ah ku 
Trial has Commkm ki>.|—Although the 
Crown elects to proceed with a speedy 
trial in the absence of a material witness, 
and although the trial has commenced, 
the court has power to grant an adjourn
ment to enable the Crown to secure the 
witness, it. v. (Sondon, ti IV C. It. 160, 
2 C. C. C. I II.

3. Adjournment — Vow i n of Court 
to (Iran I . Whkrk Trial Commi nukd.)— 
Although the Crown elects to proceed 
with a speedy trial in the absence of u 
material witness, and although the trial 
has commenced, the court has power to 
grant an adjournment to enable the Crown 
to get the witness. It. v. Cordon, 2 C.
c. e. i n, o it. c. it. 160.

4. After Bail by Magistrate.)—A person 
accused of an indictable offence who has 
been admitted to bail under ('ode see. 601 
by the me gii Irate before whom he is 
brought loi preliminary examination 
upon the charge, has a right to speedy 
trial under Code sec. 76A to the same 
extent as if the magistrate had committed 
him for trial under see. 606. Hkoina v. 
l.AURKM k. A IV C It. 160, ICC. C. 206.
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5. After Preliminary Enquiry before 
same Magistrate.!—A district magistrate 
in the Province of Quebec in the exercise 
of his duties as a justice of the ficacc can 
hold a preliminary enquiry and can sub
sequently after the accused lias lieeii 
committed or hailed hv him for trial and 
he has been placed ami is in custody, give 
such accused, with his consent, a speedy 
trial n ithout a jury Tm Kin.. \ Hhi « k 
ENHHmik, 7 1 Hi, Q. It. 12 K. 11.471.

(1. Amendment — Fiat of Attohnf.y- 
(Ikxkuai.— Nkcfamity of— IMmohrkhi.y 
I Ioi'sk — Pi.ka of AI "no Fois Conviit 
— Coiik Skvh. ips 1133-773-7*3.)—k 
fendant was charged under the speedy 
trials provisions of the Code with having 
unlawfully kept a disorderly house on a 
certain date named. The prosecutor 
asked leave to amend liy including several 
months previous in the charge, Leave 
to amend was refused on the grounds that 
('«ale see. 773 did not contemplate the 
substitut ion or addition of charges founded 
on entirely new facts not disclosed in the 
depositions. Counsel for the private 
prosecutor has no locus standi to prose
cute :iI 1 tu,il iimlri 1 lie speedy trials 
provisions without the liât of authority 
from the Attorney - llenernl. Accused 
pleaded autre fois convict, and tendered 
in evidence a certificate of convict ion, 
which set out his conviction for a similar 
olTeime including the dale of the present 
charge, and referred to the same premises : 
—Held, the plea had been sufficiently 
made out. It. v. Ci.aiik, V C. V. C. 12ft.

7. Application of — Sckkoy Trials 
Act— Aiti.ikh oni.y to Pkiihonh "Com- 
mittkii".|—(hi the hearing of an infor
mation for an assault on a peace officer, 
tile magistrate held the accused to bail, 
which was furnished, but neglected to 
commit him for trial (('ode fttltl). After 
trial and conviction by the county court 
under the Speedy Trials Act (Code 7tift), 
motion was made to quash the conviction:

I I.M t liât aa 1 lie prov la ion <>1 1 hr < Vale 
7(lft only applied to "persons committed 
to in il for trial," the conviction was bad, 
and the county court without jurisdiction. 
IIkoina v. Jamkh (Iiiimon, 2ff N. S. II. 4.

S. Bail Surrendering — Il huit to 
Elect to rk Third Summarily.)—The 
surrender of defendants out on bail, 
including the surrender by a defendant 
himself out on his own bail, committed

to gaol for trial, has the effect of remitting 
them to custody, and enables them to 
avail themselves of the Sjiecdy Trials 
Act, 62 Viet., e. 47 (I).), and to appear 
before the county Judge and elect to bo 
tried summarily; and where defendants 
had so elected, indictments subsiMpiently 
laid against them at the assizes were la id 
bad and quashed, even after plea pleaded 
where done through inadvertence, s. I 13 
of II. S. ('., e. 174 not being in such ease 
any bar. Two indictments were laid 
against defendants, one for conspiracy 
to procure W. to sign the documents 
representing them to be agreements, 
whereas they were in fact promissory 
notes and the other lor fraudulently in
ducing W. to sign the documents repre
senting them to be agreements, whereas 
they were in fact promissory notes 
Held, that several offences were not set 
up in each count of the indictments; 
that it was no objection to the indict
ments that the notes might not be of 
value until delivered to defendants; 
and further, that under s. 27s of It. S. ('., 
e. Ibl, an indictment would lie for in
ducing \\ . to write his name on papers 
which might afterwards be dealt with as 
valuable securities. Ilex v. Hanger, I 
I tears, .v IV :t Jur. V s loll ; He
ginn v (Sordini, 23 Q. IV l>. 3ft4, con
sidered. IIkoina v. Hi km . 24 (>. It. til.

V. Charge — l.HXq, «•. 47.)—Semble, 
under The Speedy Trials Act a formal 
written charge, to which the defendant 
may plead as to an indictment, had best 
lie presented. (Code 7ti7). IIKOINA V. 
Inoi.is, 2ft N. S. It. 260.

III. Committal to Gaol a Pre-Requisite 
to Consent of Accused — .11 kimohtion — 
StiRKKNOKH in Haii..)—To entitle an 
accused to elect for speedy trial before a 
county Judge’s criminal court, there 
must be a "committal to gaol for trial" 
by the magistrate who held the Prelim
inary examination, and an order by the 
county court Judge when the accused is 
surrendered by his bail will not suffice to 
confer jurisdiction, even with the consent 
of the accused. Rkuina v. Smith, 3 
('. C. ('. 4H7. 31 X. S. It 4tiV

II. County Judge's Criminal Court 
I Ont.) — liKVIKW OF VltoeKKUlNUM — 
Writ of IIaiikah Corpus.)—The county 
Judge's criminal court (Ontario) is a court 
of record and after conviction the pro-
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ceedings arc reviowable only under a 
writ "i error and cannot be the subject «»i 
investigation under a writ of habeas cor
pus. Regina v. Murray, 1 C. C. C. 452, 
28 U. R. 54V.

12. Election — Changing Charge
FROM THAT FOR WHICH COMMITTED —
Code Skcm. 767-773.}—When once a 
prisoner has elected to bo tried by a Judge 
ne has no power of re-election. A Judge 
should not. against the wish of a pris
oner, give his consent to any charge being 
preferred against the prisoner, unless it 
is dear that, while it may be more for
mally or differently expressed, it is sub
stantially the same charge as the one on 
which he was committed for trial, and on 
which he has been brought before a 
Judge, and elected to be tried without a 
jury. II. v. Carrière, (l C. C. C. 7, 14 
Man. L. K. 52, 22 Occ. X. 187.

13. Election — Time for — Juris
diction — Code Sec. 767.}—1. Where 
the accused is not in custody at the time 
a trial hill is found by the grand jury, 
or where the indictment is filed of record, 
or when he has been arraigned anil plead
ed. the forum becomes fixed and juris
diction is determinately established in 
the court where the record is filed. The 
case cannot then Ik* removed from it, 
even on consent of the Crown and the 
accused, since consent cannot confer 
jurisdiction in criminal prosecutions. 2. 
Hub-sec. 5 of Code sec. 767 applies to 
cases for re-election only, and not to a 
case where the accused has never been 
brought up forelection, and elected against 
a speedy trial in the first instance 3 
A bill of indictment cannot however, be 
preferred against a person in custody, who 
has legally elected for speedy trial. It. 
v. Komit nsky, 6 C. C. C. 524.

14. Election — Breaking Gaol —• 
Recapture — Indictment on New 
Charge — Code Sec. 766-767.}—The ac
cused was committed for trial for forgery; 
In' elected i"i" speedy trial. Before the 
trial came on he escaped. Tin* grand 
jury at the assize fourni true bills for 
forgery and prison breach against him. 
On his ri'-arrest he desired to In- tried 
by speedy trial :—Held, the Judge had 
no jurisdiction to try tin* offence of prison 
breach by speedy trial, since he was never 
committed for trial on that charge. R. 
v. Hebert. 10 ('. C. ('. 288.

15. Election before Crown Prosecutor —
R. S. Nova Scotia (1000), c. 105 — Sec. 
500-760.)—1. By sec. 1 of cap. 105 R. S. 
X. S. (1000), the prosecuting counsel 
appointed by the Attorney-General has 
power to conduct all criminal business 
which must be held to include all process 
necessary to bring the prisoner to trial 
and to make his election is one necessary 
act in the proceedings; the Act therefore 
would be wide enough to permit of the 
prosecuting counsel taking an election 
under (’otic sec. 766. R. v. Jordey, 9 
< i i 197.

16. Election — Essentials of Elect
ing and Re-Klectino.|—It is a special 
and imperative requirement for the ex- 
ereise of the exceptional right of electing 
for and obtaining a speedy trial, that the 
accused be in custody awaiting trial; 
and to give an accused the right to re
elect he must have been in custody await
ing trial when he elected to Ire tried by 
jury. Rex v. Komiensky, 7 C. C. ('. 27, 
(J. R. 12 K. B. 463.

17. Indictable Offences — Election 
as to Mode of Trial — Time for — 
Waiver — Plea of Indictment.}—Four 
accused persons, after a preliminary in
quiry, were committed for trial for con
spiracy to defraud, but no bill of indict
ment was preferred to the grand jury on 
such charge. A bill of indictment, how
ever, was preferred by the Crown counsel, 
with the written consent of the Judge 
presiding in the court of King’s bench, 
charging the four accused and two other 
Menton* with conspiracy. Two additional 
fills were preferred against the six per

sons, charging them with having com
mitted other indictable offences, and the 
gram! jury declared the three bills well 
founded and returned them into court 
as true hills. The accused, when arraign- 
ed, severally pleaded not guilty on the 
three indictments, but when the court 
was proceeding to fix a <1 ly for the trials, 
they moved that an order be made al
lowing them to be taken before a Judge 
of sessions to declare their option for 
speedy trial on the indictments :—Held, 
that in order to waive a trial by jury and 
to elect to be tried by a Judge of sessions, 
an information must have been laid before 
a justice of the peace, a preliminary in
quiry must have been made, depositions 
giving evidence concerning the offence 
charged must have Ireen taken, and the



993 TRIAL 994

accused must have been committed for 
trial, Hex v. Gibson, 4 Can. Criin. Cas. 
451, followed. 2. Whenever an accused 
party neglects to take the necessary steps 
to elect for a trial without a jury in the 
special court for speedy trials, before an 
indictment is found against him and re
turned into Court, bis plea to sue! 
indictment will be conclusive against him, 
and he cannot afterwards elect for a 
speedy trial without a jury : Regina v. 
Lawrence, 1 Can. ('rim. Cas. 295. His 
plea to the indictment conclusively and 
exclusively fixes the form. Rex v. 
Win. a, Q R 12 K It MB.

18. Indictable Offences — Election 
ah to Mode of Trial — Time for — 
Indictment.)—When, in the ordinary 
course, an indictment has been fourni for 
an offence with which a person who is 
either in custody or on bail, has been 
charged, and such indictment has been 
returned into court and has been filed of 
record, the court i> regularly and ex
clusively seized of the case, and the accused 
has no right then to ask for a speedy trial 
and to remove the case anil the indictment 
and the other documents forming tin- 
record to the special court for speedy 
trials. Rex v. Komienkky, (j. H. 1*2 
K. B. 4A3.

19. Indictable Offences — Election 
ah to Mode of Trial — Time for — 
Indictment.)—After an indictment has 
been found against the accused by the 
grand jury, it is too late for hbn to elect 
for speedy trial without a jury under part 
LIV. of the Criminal ('isle. Jurisdiction 
to hold a speedy trial is strictly limited 
by the terms of s. 7(15 of the Criminal 
Code, and such jurisdiction is only con
ferred where the accused has been com
mitted to gaol for trial, or is otherwise in 
custody awaiting trial on the charge 
against him. Rex v. Komiensky, (j. R. 
12 K. B. 329.

20 Indictable Offences — Jurisdiction 
ok District Magistrate — Criminal 
Code.|—-A district magistrate has no 
jurisdiction to try a person for an indict
able offence, except in the special cases 
provided by law, viz., the indictable 
offence must be one which is triable before 
the general or quarter sessions of the peace; 
the accused person must have been com
mitted or bailed for trial, and be in actual 
custody awaiting trial; the sheriff must

have notified the district magistrate in 
writing that such person is so confined, 
stating In' name and the nature of the 
charge preferred against him: the district 
magistrate must thereupon have caused 
the prisoner to be brought before him. 
and, after having obtained the depositions 
on which the prisoner was committed, 
state and describe to him the offence with 
which he is charged, and the prisoner must 
then have consented to be tried before 
such district magistrate without a jury. 
The jurisdiction to hold a speedy trial 
is strictly limited by the terms of ss. 
795-707, Criminal Code, and the con
ditions specified in these sections must l>e 
strictly complied with, on pain <>t :»i»-• *- 
lute nullity, even where the accused has 
expressly declared that he consents to 
stand his trial before the district magis
trate who convicted him. Rex v. Hkeck- 
enkidce, (J. R. 12 K. B. 474.

21. Indictment Preferred by Grand Jury 
Without a Preliminary Inquiry — Right 
of Election — Code Secs. 795-707.]— 
Defendants wen* indicted by the grand 
jury direct on several charges of conspir
acy, without having had any preliminary 
hearing, or having been committed for 
trial by a justice of the peace. Pleas of 
not guilty were entered by the defend
ants, but when the court wished to fix 
days for the several trials, they collec
tively moved that no «lay be fixed, but 
that they be brought before the county 
Judge to elect for speedy trials : Held, 
1. That a waiver of the constitutional 
right of trial by jury, can be made only 
in following out a compliance with the 
statutory provisions in that behalf; the 
only cases under the Code in whicn ac
cused persons an* allowed speedy trials, 
are those in which an information is laid 
before a justice, charging an indictable 
offence triable in the general or quarter 
sessions of the peace, in which a prelim
inary inquiry has been made, depositions 
taken, and à commitment for trial taken 
place. The charge in tin- speedy trials 
court must therefore be that for which 
he has been committed. 2. The right to 
prefer a subsequent charge given by sec. 
773 with the consent of the Judge, at the 
speedy trial permits the preferment only 
of a charge cognate to the one for which 
the accused was committed or admitted 
to bail. When however the charge has 
been drawn without sufficient accuracy, 
a proper or appropriate charge may be
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substituted or preferred, but it must not 
be totally distinct or wholly disconnected 
from the one on which the commitment 
was made. 3. If no election has been 
made before an indictment is returned 
founded on tin* facts disclosed in the pre- 
liminary depositions, the accused has not 
statutory right to demand a .speedy trial; 
hut if he has elected for speedy trial before 
an indictment has been preferred, he 
cannot be deprived of that right, because 
an indictment has subsequently been pre
ferred by the grand jury. In such case 
the indictment would nave to be quashed. 
4. When a bill of indictment has been pre
ferred by direction of the Attorney-tion- 
end or the court without a preliminary 
inquiry or a committal for trial, the ac
cused has no statutory right to elect a 
speedy trial or choose any other forum 
than the one in which the indictment was 
found. If. v. Winer, 6 C. C. C. 106.

22. Jurisdiction — County Judge's 
Criminal Court — Committed for 
Trial.}—The jurisdiction of the county 
court Judge’s criminal court extends 
only to persons “committed to jail for 
trial” on the charges specified in the pro
visions of the Code relating to speedy 
trial of indictable offences and where an 
accused is admitted to bail under Section 
($01. ami the sureties under section 1110 
render the accused, he is in custody for 
want of sureties and not committed for 
trial under section 506. Regina v. 
James Gibson, 3 C.C.C. 451,29 X. 8. It. 4.

23. No Re-election upon Granting of 
New Trial.)—When1 a prisoner has liven 
tried by a jury and a new trial directed 
by the court of appeal, he cannot re-elect 
to be tried by speedy trial without a jury. 
The King v. Cootb, 7 C. C. C. 02, 1*0 
B. C. It. 285.

24. No Right to Re-elect for Trial by 
Jury.}—The accused having elected for 
speedy trial before the county court 
Judge under Part LIV. Crini. Code, the 
Judge has no discretionary power to 
allow the accused to withdraw the elec
tion made, and obtain trial by jury. 
Bex v. Keefer, 5 C. C. C. 122, 2 O. L. 
B. 572.

25. Right of Accused to — After Bail 
by Magistrate.)—A person accused of 
an indictable offence who has been ad
mitted to bail under Code, s. (101, by the

magistrate before whom he is brought 
for preliminary examination upon the 
charge, has a right to a speedy Inal under 
Code, s. 765, to the same extent as if 
the magistrate had committed him for 
trial under s. 506. Begina v. Lawrence, 
5 B. C. tt. 160.

26. Subsequent Re-Election.)—A priso- 
oner who has been brought up for election 
as to the mode of his trial under the speedy 
trial sections of the Criminal Code, and 
has elected to be tried by a jury, may 
afterwards re-elect to be tried speedily 
before a Judge. Begina v. Prévost, 4 
B. C. B. 326.

27. Territorial Jurisdiction. ) — The 
Speedy Trials Act ,51 \ id c 17 D.), 
is not a statute conferring jurisdiction 
but is an exercise of the power of Parlia
ment to regulate criminal procedure. 
By this Act jurisdiction is given “to any 
Judge of a county court" to try certain 
criminal offences:—Held, that the ex
pression “any Judge of a county court" 
m such Act. means any Judge having, 
by force of the Provincial law regulating 
the constitution and organization of 
county courts, jurisdiction in the par
ticular locality in which he may hold a 
“speedy trial”. The statute would not 
authorize a county court Judge to hold 
a “speedy trial” beyond the limits of his 
territorial jurisdiction without authority 
from the Provincial legislature so to do. 
In re County Courts of British Col
umbia, 21 S. C. B. 446.

28. Waiver of Preliminary Investiga
tion — Deprivation of Bight to Speedy 
Trial.)—The defendant on a charge of 
theft had waived the usual preliminary 
investigation and was thereupon com
mit ted for trial. Upon arraignment, the 
irisoner had consented to speedy trial, 
t was held that as no depositions had

been taken ami the offence charged could 
not be subsequently stated to the accused 
from them, the accused could not make 
.hi election effectual t" confer jurisdiction 
on the county court Judge’s criminal 
court. Bex v. Alfred McDougall, 
8 C. C.C. 234,8 0. L. B. 30.

29. Witness — Proof of Absence 
from Canada to Admit a Deposition 
of Witness taken at Preliminary 
Hearing.}—Per Walkem, J.. on a trial 
under the Speedy Trials Act : (1 ) Evidence
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that the captain of a schooner had clean'd 
from u Canadian port a week la-fore the 
trial and put to sea is iiisullieient evi
dence of his being out of Canada to satisfy 
s. 222, Criminal Vmcedure Act, and his 
deposition taken on the preliminary ex
amination refused. Rboin\ v. Motto\ v 
2 M. C. It. 320.

30. Trial on Offences other than those 
Committed on.]—The Canadian Criminal 
Code sections providing for speedy trials 
give power to try the prisoner for offences 
other than those for which he was com
mitted. II. v. W might, 2 C. C. C. 88.

31. Venue — Sentence — Wakhant 
ok Commitment — Validity op — Code 
Sec. 000.}—By Cotie see. 000 indictment 
includes any record, and the venue (which 
means the place where the crime has been 
committed) need not be stated in the 
warrant, if noted in the margin thereof. 
Where the offence was not one for which 
local description was required, the juris
diction of tlie court was sufficient ly shown 
by the marginal note. It is not necessary 
to specify the time of commitment of a 
sentence in the warrant. Smithkman v. 
The King 0C.C.C. 17, 35 C S C. It. 400.

32. Warrant of Commitment — Vente 
— Code Sec. 000.|—1. It is immaterial 
whether the name of the locality or place 
of the commission of the crime is stated 
in the warrant of commitment in case of 
a conviction under the spt-cdy trials 
provisions, if the name of the county is 
stated in the margin. II. v. Smithexian. 
0 C. C. C. 17, 3A C. S. C. II. 100.

IV. Summary Trial.

1. Amendment of Charge — Right to 
Re-Elect.}—Where an amendment is 
made to the charge against the prisoner, 
on which the prisoner had elected for 
summary trial, it is necessary to have the 
prisoner’s consent to the amended or 
substituted charge being tried summarily. 
Hex v. Walhii & La mont, M C. C. C. 101, 
7 <>. L. II. 110.

2. Assault — Penalty — Right to 
•Icry — Notification by Magistrate’s 
Clerk.}—Section 785 of the Criminal 
Code, 1892, aa re-enacted by 63 a 64 
V., c. 40, gives to the police magistrate

of a city or town power to impose the 
same punishment for a common assault 
:i' cotud imposed upon a person con
victed on an indictment, when he has 
decided to treat it as an indictable offence 
and is proceeding under the summary 
trials part of the Code. 2. The magistrate 
may ask the question provided for by s. 
7M0 of the Code through the mouth of his 
clerk. Rex v. Ridkhavuh, 23 Occ. X. 
236, 14 Man. L. It. 434.

3. Assault — Information for In
dictable Defences — Conviction for 
Common Assault — Jurisdktion of 
Magistrate — Indictment — Court — 
Information.}—The defendant was tried 
before a stipendiary magistrate on an 
information charging him with commit
ting an assault upon ,1. F., causing bodily 
harm, The accused having consented 
to be tried summarily, in accordance with 
s. 7K7 of the Code, was tried and con
victed of a common assault only :—Held, 
that s. 713 of the Code enabled the magis
trate to convict of the common as.-ault 
under s. 265, notwithstanding that the 
information was for an indict aide offence 
under s. 262. as the latter sect ion includes 
common assault. 2. That the contention 
that 8. 713 only applies to indictments, 
“counts” being the only word used, was 
disposed of by s. 3 (b) of the Code, where 
it is provided that the expressions "in
dictment” and "counts"’, respectively, 
include information and presentment, 
as well as indictment, and also any plea, 
replication, or other pleading, and any 
n cord 3. That independentIj ol I he 
statute the conviction was good. The 
Queen v. Oliver, 30 L. ,1. 12. and The 
Queen v. Taylor, L. It. 1 C. C. R. 104, 
followed. Rex v. Cooi.en, 36 X. S. 
Heps. 510.

4. Assault — Sku. 262 — Summary 
Trial by Consent — No Bar to Civil 
Action.}—A conviction on a complaint 
for an assault causing actual bodily harm, 
such charge being heard summarily by a 
magistrate on consent of the accused is 
not a bar to a civil action for damages fur 
aaaault. Nevilla > Bai lard, I C. C C. 
434, 28 O. It. 588.

5. Assault and Theft — Summary Trial 
— Police Magi strati — Election — 
Next Court for Jury Trial — Amend
ment— Fresh Election— New Trial.) 
—In order to give a police magistrate
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jurisdiction to try an indictable offence, i 
namely, a charge of assault and robbing 
prosecutor of 30c., not triable summarily 
by the magistrate except with the pris
oner’s consent, the magistrate, in putting 
the prisoner to his election to be tried 
before him or by jury, must expressly 
name the court at which the charge can 
probably be soonest heard; and it is im
material that the election is made by 
counsel representing the prisoner; Mac- 
laren, J. A., dissenting. Regina v. C’ock- 
shott, (1898) 1 Q. B. 582, followed. 
After the election of the prisoner to be 
tried summarily on such charge, and after 
the magistrate has entered upon the trial 
thereof, he has no power to amend the 
indictment so as to cause a further charge 
to be preferred against the prisoner, unless 
the prisoner is again put on his election, 
ami consents to be so tried. Rex v. 
Walsh, 24 Oec. N. 82. 7 <>. !.. R. 149,
'2 O. XV. R. 222, 3 O. XV. R. 31.

ft. Assault — Punishment.)—XVhere a 
irisonvr consented to be tried summarily 
or common assault, and upon conviction 

was sentenced to one year’s imprison
ment with hard îahor, it was held that a 
magistrate upon a summary trial has 
power to impose the same punishment for 
a common assault as could be imposed 
upon a person convicted on indictment. 
Rex v. Ridehauoh. 7 (’. (’. C. 340, 14 
Man. L. R. 434. 23 Oec. N. 236.

7. By Consent — Right of Appeal — 
Crim. Code Her. 783 (a).J—A party con
victed of theft under section 783 (a) by a 
police magistrate who tried summarily 
with consent of accused, has no right of 
appeal. Section 808 excludes an appeal 
under sections 879-884. Reoina v. Roan,
1 C.C. (\ 112, II Man. L. R. 134.

8. Civil Action — Assault — Sec. 783 
— Bar to Civil Action.|—A conviction 
for assault under sec. 783 (e) on a sum
mary trial with consent of accused, is a 
bar to any civil action for damages for 
such assault. Hardigan v, Graham, 1 i 
C. C. C. 437.

9. Civil Action — ('rim. Code Sec*. 
783, 780 — Summary Trial no Bar to 
Civil Action.)—A conviction for aggra
vated assault tried under sec. (c) 783 
Crim. Code with consent of the accused ! 
is not a bar to a civil action for damages 
for assault ami battery. Clarke v. 
Rutherford, 5 C. C. C. 13, 2 O. R. ‘206. (

10. Civil Action — Indictable Of
fence — Summary Trial — No Bar 
to Civil Action.)—A conviction for an 
indictable offence which was tried sum
marily by the election of the accused 
is no bar to a civil action for damages 
for assault. Nevillm v. Ballard, 1 
C. C. C. 434, 28 O. R. .588.

11. Consent of Accused — Resisting 
Peace Officer.)—A prosecution brought 
under sec. 144 of the Crim. Code, where 
the punishment is prescribed on summary 
trial for the offence of resisting a peace 
officer in the execution of his duty, is 
also subject to secs. 783 and 786 of the 
Code, the latter section directing that the 
summary trial is conditional upon the 
consent of the accused. Regina v. Cros- 
8E.N, 3 C. C. C. 152, 19 C. L. T. 347.

12. Crim. Code Sec. 78$ (a), 1900 
Amendment — Magistrate — Court 
of General Sessions.)—The amendment 
sub-sec. 2 added to Crim. Code 785 the 
Amendment Act of 1900 extending the 
jurisdiction to magistrates, confers juris
diction on magistrates in provinces where 
there is no court of general sessions. Rf. 
Vancini (No. 2). 8 C. C. C. 228, 34 C. S 
C. R. 621.

13. Distinguished from Summary Con
viction — Bawdy House.)—XVhere a con
viction of an inmate of a house of ill-fame 
is made under part LV. of the Code, the 
trial is a summary trial of an indictable 
offence, and not a summary conviction. 
Rex v. Roberts, 4 C. C. C. 254, 21 Ucc. 
N. 314.

14. Election — Absence of Prelim
inary Inquiry by Magistrate — Neo- 
lk(T to Inform Prisoner of Time of 
Next Sitting — Conviction — In
validity — Discharge. Rex v. XX’il- 
liams, (B. C.), 2 XX'. L. R. 410.

15. Election — Amendment of Charge 
Bi Berm 1 ion or Earlier Date for

Offence — Seduction of Girl under 
Sixteen — Necessity for New Elec
tion. Rex v. Lacelle, 6 O. XX’. R. 911, 
Il O. L. R. 74.

16. Election — Absence of Accused.] 
—A prisoner charged with theft waived 
preliminary examination, ami was com
mitted for trial. Upon then being ar
raigned before the junior .fudge of the
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county court he consented to be tried l»y 
“the said Judge without a jury” :—Held, 
that e. 707 of the Criminal Code, an amend
ed by (id & 64 V., c. 04 (1).), contemplates 
an election to he tried in a certain way 
•ad not necessarily by the Judge before 
whom the election is made; that the elec
tion in question having been given in a 
limited form was void; and that the senior 
Judge could not proceed with the trial 
of the accused :—Held, also, that a per
son accused, by waiving preliminary 
investigation and thus accepting com
mittal without depositions taken, fore
goes his right to a speedy trial and cannot 
make an election effectual to confer juris
diction :—Held, further, that, unless in 
the case of misconduct rendering it im
practicable to continue the proceedings 
in his presence, or at his request and with 
the pennsision of the court, the trial of n 
person accused <>l felony cannot proceed 
in his absence. In kk Rex v. McDou
gall, 24 Occ. X. 324, 8 O. L. R. 30, 3 
O. W. H. 750.

17. Election — Depositions Disclos
ing more Serious Offence.)—When* 
the depositions disclose an offence which 
could not have been disposed of by speedy 
trial, the prisoner will not be allowed to 
elect for speedy trial if the Crown intends 
to lay the more serious charge even though 
he is committed for an offence which may 
be disposed of by speedy trial. Rex v. 
Preston, 11 B. V. R. 151), 1 W. L. R. 17.

18. Election — Withdrawal.]—A pris
oner who, on being brought before the 
county Judge’s criminal court, elects to 
be tried summarily by the Judge, cannot 
be allowed afterwards t<> withdraw his 
election; no provision therefor having 
been made in the Criminal Code, ss. 702- 
781, such as the defendant to s. 7(17 with 
regard t<> elections to be tried by a jury 
Rex v. Keefer, 21 Occ. N. 585, 2 O. L. R. 
572.

ID. Evidence — Consent — Felony — 
Misdemeanour. Rex v. Fox, 2 <>. W. R. 
72ft.

20. Inmate of House of Ill-Fame —
Jurisdiction of Stipendiary Magis
trate — Punishment.)—The defendant 
was convicted before a stipendiary magis
trate <>f being an inmate of a house of 
ill-fame, and sentenced to imprisonment 
at hard labour for one day, and to forfeit

and pay $110, and in default of payment 
to a further term of imprisonment for six 
months, unless the sum should be sooner 
paid. She was arrested and imprisoned 
under a warrant issued cm the conviction, 
and an application was made for a writ 
of habeas corpus to test tin- legality of her 
imprisonment :—Held, that the convic
tion was under part LV. of the Criminal 
('ode, and the trial was a summary trial 
of an indictable offence, and not a sum
mary conviction. The jurisdiction is

?pven by >. (f ) of the t ode. The
ollowing section makes the jurisdiction 

of the magistrate absolute in respect of 
the particular offence, and independent 
of trie consent of the person charged. 

i Section 788 fixes the punishment which 
the magistrate on summary trial of in
dictable offences may inflict upon the 
person convicted in respect of all the 
crimes mentioned in s. 7*3. except theft 
and attempt to commit theft, the punish
ment for which is provided by s. 787. 
The punishment inflicted was not in ex
cess of that authorized by the Code, and 

; is not limited by that prescribed by s. 
208. The jurisdiction of the magistrate 
to try the offence charged under Part 
LV. of the Code, and to inflict the punish
ment whieh he awarded was quite clear, 
and no ground had been shewn for the 
discharge of the prisoner. Rex v. Ro- 

1 rerth, 21 Occ. N. 314.

21. Jurisdiction — Disorderly House 
— Gaming — Code Sec. 7*3.1— A magis
trate has, under Code sec. 7*3 (f), a charge 
of keeping a disorderly house, as by sec. 
IDO a common gaming house is included 
in the term disorderly house; and the 

i rule of construction noscitur a sociis does 
i not apply to see. 783 (f). R. v. Flynn, 

9 c. C. C. 550, 1 W. L. R. 388.

22. Jurisdiction — Obstructing a 
! Peace Officer — Consent of Accused 
I not Necessary to Summary Trial — 

Criminal Code. ss. 144, 783-6.}—A per
son charged with obstructing a peace of fl
eer in the execution of hie duty may he 
tried summarily by a magistrate without 

i the consent of the accused. Rex v. 
Jack, D B. C. R. ID.

23. Jurisdiction of Magistrate — Charge 
I of Obstructing Peace Officer.)—A 

person charged with obstructing a peace 
officer in the execution of his duty may 
be tried summarily by a magistrate with-
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out the consent of the accused. Semble, 
a magistrate is not bound to inform an 
accused of the exact sections of the ('ode 
under which the proceedings an* being 
taken. The Queen v. Crossen (1899), 
3 C. C. C. 152, not followed. Hex \\ 
N bloom, 8 iv C. 1:. 110.

24. Jurisdiction of Magistrate — Charge 
of Keeping Disorderly House.)—A 
magistrate has absolute jurisdiction under 
h. 7X5, s.-s. (f), and s. 784 of the Criminal 
Code, to hear and determine in a summary 
way a charge of keeping a disorderly 
house. The exercise of the summary 
jurisdiction is, under those sections, and 
under s. 791, discretionary with the magis
trate, ami he may commit the accused for 
trial, and a mandamus will not lie to 
compel him to hear and determine the 
charge summarily. The meaning of the 
term "disorderly house" in s. 783, s.-s. 
(f), must Im* taken from its definition in 
s. 198, ami mit from the common law. 
He Farquhar Macrae, 4 B. C. H. 18.

25. Jury — Election — Withdrawal
— Hefusal of Judge to Dispense with
Jury.)—The N. w T. Act, R 8 < 1886,
c. fill. s. 07. (section substituted by 54 
d: 55 V., c. 22, s. 9), provides that "When 
the person is charged with any other 
criminal offence the same shall In’ tried, 
heard, ami determined by the Judge, 
with the intervention of a jury of six; 
hut in any such case the accused may, 
with his own consent, Ik tried by a Judge 
in a summary way and without the inter
vention of a jury" :—Held, that in the 
event of the accused electing to be tried 
by a judge alone, the Judge is not bound 
so to try the case, but may insist upon 
the intervention of a jury. 80 held, 
where the accused was first tried with the 
intervention of a jury, who disagreed, 
ami upon a second trial coming on with
drew nis first election ami elected to be 
tried by the Judge alone. Hegina v. 
\\ riot in. 2 Terr. L R. 386.

26. Justices— Practice— Different 
Offences Charged — Hearing of Se
cond Information hefore Decision 
on First — Conviction on Second — 
Legality of Conviction.]-~Where a 
magistrate is trying two distinct but 
similar informations against an accused, 
a conviction by him in the second case is 
not invalid merely because he reserved 
I Woe in ibr Ant cue, which he

afterwards dismissed, until the conclusion 
of the second case. The Queen v. Mc- 
Berney (1897), 3 C. C. C. 339, distin
guished. Hex v. Sing, 9 B. C. H. 254.

27. Justice of Peace — Jurisdiction — 
Crim. Code Part LY\J—A conviction on 
a summary trial under Part LV. <-i the 
Code by a justice of the peace not having 
the power of two justices is illegal as
being made without jurisdiction. Ri \ 
Cot , 8 C. C. C. 393, 25 Que. 8. C. 33.

28. Keeping Bawdy House — Consent 
— Conviction — Date of Offence — 
Discharge of Prisoner — Protection 
Against Aitionh.]—The defendant was 
summarily tried without her consent and 
convicted for keeping a disorderly house, 
that is to say, a common bawdy house, 
and was sentenced to pay a fine, and in 
default to be imprisoned at hard labour 
—Held, that, as she was charged and 
punished under the combined operation 
of ss. 198 ami 958 of the Criminal Code, 
the magistrate could lawfully try her 
only after having obtained her consent 
umler s. 785, and for want of such consent 
the conviction was wholly without juris
diction and void. Nor could the pro
ceedings be sustained under s. 783 (f) of 
the Code, nor under s. 207 (j). 2. The 
conviction, which was in the form QQ, 
declared that the defendant had been 
guilty of the offence “on the 21st day of 
April, A.I)., 1901, and on divers other 
•lays and times during the month of April" 
—Held, that it was bad, as it might be 
read as indicating the commission of an 
offence subsequent to the laying of the 
information (the date of which was the 
29th of April) and including the date of 
the conviction (the 30th April.) Ex. p. 
Kennedy, 27 N. B. Heps. 493, followed. 
3. Held, also, following In re Moore, 33 
C. L. J. 400, that where relief from im
prisonment was given as in this case 
under R. 8. N 8. 1900 e im . the Judge 
can only protect from civil action, at the 
instance of the applicant, in respect to 
the Imprisonment from which she le 
discharged the keeper of the common 
gaol m which she was detained. Rex 
v. Keeping, 21 Occ. N. 508.

29. Obstructing Peace Officer — Con
sent.]—A person charged with obstruct
ing a peace officer in tne execution of his 
duty may, without his own consent, be 
tried summarily by the magistrate. 
Hex v. Jack, 9 B. C. R. 19.



loos ULTRA VIRES—UNLAWFUL ASSEMBLY

30. Obstructing Peace Officer — Con- 
beni "i Accused.]—Held, that a person 
charged with obstructing a peace officer 
in the execution of his duty may he tried 
summarily hy a magistrate without the 
consent of the accused. Bee Criminal 
Code. ss. 114. 783-0. Semble, that a 
magistrate is not bound to itifomi an 
accused of the exact sections of the Code 
under which the proceedings are being 
taken. HEgina v. Croasen, 3 Can. ('rim. 
Cas. 152. not followed. Hex v. Nelson, 
21 Occ. X. 456, H B. C. K. 110.

31. Perjury — Consent or Accused.}— 
A magistrate hits jurisdiction to adjudi
cate summarily upon a charge of perjury 
where the accused consents. Hex v. 
Burns, 4 C. C. C. 3.30. 1 O. L. H. 336.

32. Police Magistrate for County —
Jurisdiction in City under Provincial 
Statute N. B.).J—A police magistrate 
for a county with certain jurisdiction 
within a city therein, is not a police magis
trate of the city within the meaning of 
Part LV. of ilc Code, and Ini' no juris
diction to bold a summary trial there
under. Hex v. Benner, 8 C. C. C. 398, 
35 X. B. H. 632.

33. Powers of Magistrates — Theft —
ATTEMPT TO COMMIT — DESCRIPTION OF
Offence — Warrant of Commitment — 
Absence of — Order for Further 
Detention.}—It is competent for a 
magistrate upon a summary trial before 
him of a prisoner charged under s. 783 (a) 
of the Criminal Code with having com
mitted theft, to convict him of the offence 
of attempting to commit it provided 
for in s.-s (b). The offence of theft from 
the person is sufficiently described in 
popular language as picking the pocket 
of a person. To authorize the detention 
of a person under a conviction there should 
be a warrant of commitment ; but when* 
there was none, and the conviction itself 
was lodged with the gaoler as his author
ity for the detention, there being an 
offence proved and a proper conviction for 
the offence, and no merits on the part <>f 
the prisoner, the Judge before whom the 
prisoner was brought upon the habeas 
corpus exercised the power conferred by 
s. 752 of the Code, and directed that the 
prisoner should be further detained and 
that the convicting magistrate should 
issue and lodge with the gaoler a proper 
warrant. Hex v. Morgan, 21 Occ. N.

! 533, 2 O. L. H. 413. (Affirmed by the 
Court of Appeal. 20th November, 1901, 
21 Occ V 563

34. Theft exceeding Sio.oo — Code 
Sec. 782-789.}—Prisoner had been con
victed by an acting sti|>endiary magis
trate for theft of $150 on application for 
certiorari :—Held, 1. Conviction was bad 
because the magistrate did not hold the 
preliminary enquiry required by see. 780 
for the purpose of enabling him to decide 
whether or not the case should be dis
posed of summarily. 2. That the magis
trate having omitted to inform the ac
cused as to the probable time when the 
first court would sit to enable him to lie 
tried by jury, the prisoner was not given 
the requisite information to make his 
election. H. v. Williams, 10 C. C. C. 
330, 2 W. L. H. 410.

35. Without Consent of Prisoner —
Conviction — Discharge from (Iaol — 
Second Prosecution. Hex v. Ken
nedy, 1 O. W. It. 31.

See also Appeal — Election — Evi
dence — Indictment — Jury — New 
Trial — Prisoner.

ULTRA VIRES.

Sec Appeal — Certiorari — Con
stitutional Law — Conviction — 
Jurisdiction — Justice of the Peace — 
Municipal Corporations.

UNCERTAINTY.

See Certiorari — Conviction — 
j Habeas Corpus — Information — In- 
I dictment.

UNLAWFUL ASSEMBLY.

1. Street Meeting — Conviction — 
Proof of Obstruction — Vagrancy.}— 
The mere fact of holding a meeting in a 

| street does not necessarily imply the im
peding or incommoding of peaceable 
passengers, and proof of actual impeding 
or Incommoding i' essential t<> justify :i 
conviction. 2. Article 207 of the Crimina
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Code does not apply to persons of gins! 
character, but is intended to apply to 
loose, idle, and disorderly persons (‘‘aux 
vagabonds, aux desoeuvres, ou aux 
debauches.") Rex v. Kneeland, (J. R. 
11 K. ti. 88, 6 C. C. C. 81.

UNNATURAL OFFENCE.

1. Boy under 14 — Unnatuhal Of
fence — Code 10.}— As at common law, 
10 -in" ihr <lode, a boy under 11 cannot 
commit rape, or an unnatural offence on 
the person of another boy. Per Ritchie, ! 
J., Code in refers to mental ability to 
distinguish between right and wrong, not 
to physical ability to commit crime. Rut 
if the offence was committed against the 
will of the other boy, the prisoner was 
guilty of an assault under Code 2(H). Re
gina v. Haktlen, 30 N. 8. R. 317.

VACCINATION.

See Municipal Corporations.

VAGRANCY.

1. Certiorari — (1 rounds — Evidence 
not Reduced to Writing — Code Sec. 
208-560-1.}y—Under the practice in Rritish 
Columbia, it is not necessary to state- the 
grounds on which a motion for rule nisi 
i> made, any further than the form pre
scribes by the Crown office rules, wnerc 
that ii adhered t<> A conviction for 
vagrancy is bad where the evidenee is not 
reduced to writing, or any record kept 
of the proceedings. R. v. McCIregor, 
III c. c. c. Sis.

2. Conviction Bad in not Disclosing 
Specific Offence Charged.}—Under a charge 
ut vagrancy, a conviction is bad if ii doec 
uni specify the particular facta relied upon 
by tne prosecution as constituting the 
vagrancy. Rex v. McCormack, 7 C. C. 
C. 135, 9 B. C. R. 497.

3. Conviction — Evidence — Habeas 
Corpus— Discharge.}—Rex v. William 
Collette, 6 0. W. R. 740, 10 O. L. R. 718.

4. Gaming — Living by Means of —
Evidence — Sr?, envy of.}—R. 8. C., 
c. 157, s. 8, p.avidi that “All persons 
who,.......... (k) have no peaceable pro
fession or calling to maintain themselves 
by, but who do, tor the most part, support
themselves by gaming............ are loose,
idle or disorderly persons, or vagrants, 
within the meaning of this section. 2. 
Every loose, idle or disorderly person or 
vagrant shall, upon summary conviction 
.......... be deemed guilty of a misdemean
our ami shall be liable, etc. I). was con
victed before a police magistrate under 
above section, and sentenced to imprison
ment. On an application for a writ of 
habeas corpus :—Held, that to sup|xnt 
such a conviction then* must be evidence 
of four distinct propositions: (1) That 
the accused had no peaceable profession 
or calling to support nimsclf by; (2) that 
he practised gaming; (3) that, from this 
practice, he derived some substantial 
profits; (4) that these profits const it uted 
the larger portion of his means of support 
and there I icing no reasonable evidence 
to warrant a finding of cither the third 
or fourth proposition, it could not lie

, assumed that because of the want of a 
visible occupât ion, and of the accused 
being greatly addicted to gambling, the 
latter contributed mainly to his support.

1 The prisoner was discharged. Regina
I v. Davidson, 8 Man. L. R. 325.

5. Gaming — Living by Means of — 
Findings of Fact hy Magistrate — 
Evidence — Sufficiency of.)—H. was 
convicted before a police magistrate and 
sentenced to a term of imprisonment under 
R. 8. C., c. 157, s. 8, upon a charge of 
having no peaceable occupation, pro
fession or calling to maintain himself 
by, but who, fur the most part, supported 
himself hy gaming, and ot being a loose, 
idle or disorderly person, and a vagrant. 
On an application for a writ of Habeas 
corpus :—Held, that the weight to he 
given to the evidenee it was the function 
of the magistrate to decide, and the court 
could only search the evidenee, ascertain 
what points might possibly be fourni in 
favor of the prosecution, and consider 
whether, if the magistrate found all of 
these against the accused, there was rea
sonable ground for inferring that the 
accused was guilty of the crime charged. 
Held, also, that, although the case was 
exceedingly weak, the court could not 
say that upon no view of the evidence
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wan it possible for the magistrate to make 
the inferences necessary to support the 
information, and the application was 
therefore refused. Held. also, that it 
was clearly quite an insufficient com
pliance with the statute for the prose
cution to show merely that an accused 
party has no apparent occupation or 
calling, other than gaming, ami that he 
gambles frequently and habitually. Re
gina v. Herman, 8 Man. L. R. 330.

6. Gaming — No Visible Means of 
Support — Evidence.}—1. To convict 
an accused person on a charge of va
grancy for living without any visible 
means of support, the evidence adduced 
tending to show that he supported himself 
by crime or gaming must be limited t<> 
the time mentioned in the information. 
2. The mere fact <>f living without em
ployment is not an offence against the 
law, if the person living without employ
ment is able to do so, because he has 
sufficient means either belonging to him
self or provided for him in a legitimate 
manner. The sons of persons possessing 
sufficient means to maintain than ;it 
home are not vagrants because they live 
without employment. The policy of the 
law against idlers is to protect the public 
against men who, while avoiding labor 
and employment, live by trickery and 
cheating and by preying upon other men. 
R. v. Riley, 2 C. C. C. 128.

7. Husband and Wife — Non-Suppori 
— Living Apart — Code Sec. 207 < I»).]— 
Where a wife has left her husband’s home 
and lived away from him without his 
consent and without judicial authority 
or other valid reason, and she refuses to 
live with him notwithstanding the fact 
that he is ready and willing to receive 
her and support her aecording to his 
means and condition, his refusal, under 
such circumstances, to support and main
tain her does not constitute an act of 
vagrancy under sec. 207, sub-sec. 0 of 
the Code. In order to constitute a wilful 
refusal or neglect on the part of the hus
band to maintain his wife while living 
apart from him, it is necMsary that he 
should be under a legal obligation t<> <l" so. 
R. v. LbClair, 2 C. C. C. 297.

8. Inmate of Bawdy House — Punish
ment.]—A magistrate convicting an in
mate of a house of ill-fame by summary 
trial under part LV. of the (’ode is not

I obliged to impose u less punishment than 
that prescribed under said part, because 
such inmute under the sections relating 
to vagrancy could be punishable on sum
mary conviction, the punishment for 
vagrancy being lighter than that pre
scribed under part LV. The Kino v. 
Roberts, 4 C. U. C. 253, 21 Occ. X. 314.

9. Money in Pocket — Previous Em
ployment — Associate of Criminals — 
Code Sec. 207.]—The evidence showed 
that the accused when arrested had in 
his possession $40 in money; that he had 
come to Brantford in company with a 
well know' party of established criminal 
record; that though accused was never 
convicted he \\:i- an associate of pick
pockets. There was, however, no evi
dence that he had no means of earning a 
livelihood. On the contrary, evidence for 
the defence showed he had been previously 
in employment up till two months prior 
to the arrest. :—Held, on motion for 
habeas corpus, that the evidence was in
sufficient to warrant a conviction. R. v. 
Collette, 10 C. C. C 286.

10. Motion to Quash Conviction — 
Jurisdiction of Single Judge — Cer
tiorari — Disorderly Housi — In-

, mate — Pleading (Iuilty- — Form of 
Conviction — Like Effect — Sum
mary Conviction or Summary Trial — 
Penalty Imposed under Part LV., 
Cr. Code — Conviction in form under 
Part LV1II. — Construction Favour
ing Conviction— Cr.Codi - 
;ns 7s;; 1 788— I dîna w w QQ —
A single Judge1 in the Territories has juris
diction under 54-65 Vic 1891), c. 22, 
s. 7. ss. 2, to hear and determine appli
cations to quash summary convictions, 
whether the convictions have been brought 
into court by certiorari or not. If the 
conviction has been returned to the clerk 
of tin- Supreme Court, by virtue of e. 102 
of the X'. W. T, Act, the issue of a writ 
of certiorari is unnecessary. The de
fendant pleaded guilty before a magis
trate of being an inmate of a disorderly 
house, an offence punishable either under 
Part XV. of the Criminal Code (Vagrancy), 
where the fine or summary conviction is 
limited to $50, or under Part LV, (Sum
mary Trials of Indictable Offences.) 
where the tine and costs together must 
not exceed $100. A fine $00, with $0.25 
costs, was imposed, but the conviction 
was in the form WW prescribed under
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employees “ “ 624-3 “
" 851 Indictment charging

previous convie-
“ 628 “

“ 852 (1-3) Statement of offence “ 611 (1-3) (1892).. _4 Added
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“ 858 Order for t rial Compare Sec. 626

Separately (2-4) (1892)
“ 859 Order of particulars “ Compare Secs. 613

615, 616 (1892)
“ SliO Copv for accused Unaltered Sec. 617 (1892)
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Sask.
“ 874 Oath of witness before

Grand Jury Unaltered See. 643 (1892)
“ 875 Administration of oath “ 644 “
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" 87!) Bench warrant “ 648 “
“ 881) Warrant by justice
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jail for other offence “ “ “
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for trial (1892)
“ 884 Change of venue Unaltered Sec. 651-1 (1892)
“ 885 Transmission of record “ 651-2,3 (1892)
" 886 Order for removal “ 651-4 (1892)
“ 887 Order in Que. “ 651-5(1892)
“ 888 Offence entirely in Altered Compare Sec. 640

one province, etc. (1892)
“ 889 Variance -Amend-

ment s Unaltered Sec. 723 (1892)
“ 8(H) Adjournment
“ 891 Amendment to be en- Altered Compare Sec. 724

dorsed on record (1892)
“ 892 Application to amend Compare Sec. 612

(1892)
“ 893 Amendment when “ Compare Sec. 621

property wrongly (1892)

“ 894 Accused’s right to
inspect depositions Unaltered See. 653 (1892)

“ 895 Copy of indictment “ 6.54 “
“ 896 Copy of depositions “ “ 655 “
“ 897 Delivery of documents

re treason “ “ 658 “



table of variations 1128

Comparative 
Order of Code 

Sections, 1892.

Numerical 
Order of ('ode 

Sections, 1906.
Subject.

Whether 
varied in 

New ( 'ode.
Remarks.

Sec. 898 Objecting to indict-
Unaltered See. 629 (1892)

“ 899 No plea in abatement “ 656 “
“ 960 Plea Altered Compare Sec. 657

(1892)
“ 901 Time to plead 1 Haltered See 634) (1892)
“ 902 'I'ime to plead in Ont.
“ 903 \\ hen defendant ap-

pears by Attorney “ 758 “
“ 904 I >elny 11 759, (1892)
“ 905 K|>eciul pleas “ 631-1.2 (1892)
“ 900 .pleaded together “ "-3.4(1892)
“ 907 Issue on pleas “ “-5.6(1892)
“ 908 Identity of charges Altered ( 'ompare See. 632

(1892)
“ 909 Aggravât ion l Haltered Sec. (J33 (1892)
“ 910 Plea of justification

to libel “ 634 “
“ 911 Proving truth of libel
“ 912 Publication by order. Added Sec. 6 & 7, R.S.

et c. 1886. e. 163.
“ 913 Stay of proceedings Sec. 6 & 7. R.S.

1886. e. 163
“ 914 Record of conviction Unaltered Sec. 726 (1892)
“ 915 Form of record “ 725 “
“ 916 Corporation appear-

mg by Attorney “ 635 “
“ 917 Removing indictment “ 636 “
“ 918 Notice to corporation “ 637 “
“ 919 Proceedings on de-

fault “ 638 “
“ 920 Absence of defendant

corporation “ 639 “
“ 921 Qualification of juror Altered Compare Sec. 662

(1892)
Jury de med. ling.

abolished Unaltered Sec. 663 (1892)
“ 923 Mixed juries in Que. “ 664 “
“ 924 Mixed juries in Man. “ 665 “
“ 925 Challenging array - “ 661 -1 (1892)
“ 926 Trial of ground of

challenges “ 666-2 (1892)
“ 927 ( 'ailing panel Altered Compare Sec. 667

(1-3) (1892)
“ 928 Calling jurors stood by Unaltered Sec. 667-4 (1892)
“ 929 Jury to try indict-

" '■ 667(5-7)0 892)
“ 930 “Voir dire ’’ “ 668-7 “
“ 931 Other grounds for

trying challenge “
“ 932 Peremptory challenges “ “ (1-3) “
“ 933 " “ “ 9, 10 “
“ 934 Libel cases “ “ 669 (1892)
“ 935 Challenges for cause “ 668-4. 5 (1892)
“ 936 In writing “ “ 668-6 (1892)
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Comparative Numerical 
Order of Code Order of Code 

Sections, 1892. 'Sections, 190ii.
Subject.

Whether 
varied in 

New Code.
Remarks.

Sec 937 Mixed jury Unaltered Sec. «70 (1892)
“ 938 Joining challenges “ 071 “
“ 939 < )rdering tales “ 672 “
“ 940 No trial on coroner’s

inquisition 44 642 “
“ 941 Arraignment of

prisoner “ 652 44
“ 942 Full defence “ 659 44
“ 943 Presence of accused 44 060 “
“ 944 Prosecutor's right to Altered Compare Sec. 001

sum up (1892)
“ 945 Continuous trial Compare Sec. 073

(1802)
“ 940 Comfort of jurors l naltered Sec. 074 (1892)
“ 947 l.ibcl 44 7 0 5 44
“ 948 Polygamy “ 700 44
“ 949 Full offence charged 44 7 1 1 44
“ 950 Attempt charged 44 712 44
44 951 Part of offence only 44 7 1 3 44

proved
“ 952 Concealing birth of 44 714 44

child—murder
“ 953 Stealing cattle Altered Compare Sec. 714a

(18(12)
“ 954 Trial of joint receivers l naltered Sec. 715 (1802)
“ 955 Trial for coinage

offences 44 718 44
44 956 Verdict in libel cases 44 719 44
“ 957 Destroying counter-

feit coin
“ 958 “ 722 "
“ 959 Jury retiring Altered Compare Sec. 727

(1892)
“ 900 Jury discharged Unaltered Sec. 728 (1892)
“ 961 Verdict, etc., on Sun-

day valid
“ 962 Stay of proceedings 44 732 44
“ 963 Previous offence

charged “ 44 070 44
“ 964 FiVidence of character "
44 905 Saving of court’s

44 675 44
44 966 Insanity at time of

offence 44 736 44
“ 967 Insanity at time of

arraignment 44 7 3 7 44
44 908 Discharge of insane

person 44 739 44
“ 909 Custody of insane

persons 44 740 44
44 970 Insanity of prisoner 44 74 1 44
44 971 Attendance of wit-

nesses 44 677 44
“ 972 Compelling attendance

of witnesses 44 078 44



1131 TABLE OF VARIATIONS 1132

Comparative 
Order of Code 

Sections, 1892.

Numerical 
Order of (’ode 
Sections, 1900.

Subject.
Whether 
varied in 

New Code.
Remarks.

Sec. 973 Warrant against
witness V'naltered Sec. 078a (1892)

“ 1174 Witness beyond
jurisdiction “ 079 “

“ 975 Subpoena disobeyed
“ 970 Courts of provinces

auxiliary, etc.
“ 1177 Witness a prisoner Altered Compart h.*c. 680

(1892)
“ 978 Admissions taken on

( rial Unaltered See. I'.!*) (1892)
“ 1)79 Perjury—Cert ificate

of former trial “ 091 “
“ 980 Evidence of counter-

feit “ 692 “
“ 981 Evidence of adver-

tising counterfeits “ 693 “
“ 982 Proof of previous

convict ion “ 694 “
“ 983 Evidence of child

murder ” 097 “
“ 984 Proof of age Altered Compare Sec. 701a

(1892)
“ 985 Gaming instruments Compare Sec. 702

in house (1892)
“ 980 Other evidence of Compare Sec. 703

gaming house (1892)
“ 987 Evidence of stock

gambling :i altered Sec. 704 (1892)
“ 988 Evidence of stealiu

ores, etc. “ 707 “
“ 989 Evidence —cattle Compare Sec. 707a

brand, etc Altered (1892)
“ 990 Evidence of property Compare Sec. 708

in timber (1892)
“ 961 Evidence of enlistment Compare Sec. 709

(1892)
“ 992 Evidence of fraudu- Compare Sec. 710

lent marks on mdse (1892)
“ 993 Proceedings against

receivers Unaltered Sec. 716 (1892)
“ 994 “ 717 “
" 995 Evidence under com-

mission of person
ill “ 681 “

“ 990 i Evidence in presence
of prisoner 1 “ (182 “

“ 997 Evidence out of
Canada j “ 683 “

“ 998 Deposition of sick Altered (’ompare sec. 686
person, etc. (1892)

“ 999 Deposition on prelimi- Compare Sec. 687
narv enquiry (1892)

“ l(MM) Depositions for other
offences Unaltered Sec. 688 (1892)



H33 TABLE OF VARIATIONS 134

Comparative 
Order of Code 

Sections, 1892.

Numerical 
( IrderofCode 

Sections, 19üü
Subject.

Whether 
varied in 

New Code.
Remarks.

'Sec. 1001 Statement before
Unaltered See. (>89 (1892)

“ 1002 \\ it ness must be cor- Compare Sec. 684
roborated Altered (1892)

“ 1003 Child not under oath
must be corrobor-

Unaltered “ 685 “
“ 1004 Question to accused

before sentence “ 733-1 (1892)
“ 1005 Sentence sustained by

one count “ “ 112(1-5 “
“ 1000 Sentence when venue

changed “ 733-4
44 1007 Motion in arrest of

judgment " “ “ -2,3 “
“ 1008 Death sentence on

pregnant woman “ “ 730 (1892)
“ 1009 Jury de vent, inspic.

abolished “ “ 731 “
“ 1010 Judgment not to be Altered Compare Sec. 734

stayed etc. (1892)
“ 1011 Impeaching verdict Unaltered Sec. 735 (1892)
“ 1012 Appeal in trade con- Added 52 Viet., c. 41, s. 5

spiracy case
“ 1013 Appeal re other Altered Compare Sec. 742

offences (1892)
“ 1014 No proceedings in “ Compare Sec. 742

(1892)
44 1015 Appeal from refusal

to reserve Unaltered Sec. 744-1, 2 (1892)
“ 1010 Granting appeal “ “ “ 13-5) “
“ 1017 Evidence sent to

Appeal Court “ 745 «
“ 1018 Powers of Appeal

Court “ 746-1 “
“ 1019 Conviction standing
44 1020 ( )nly one count affected 41 746-2,3 44
44 1021 Leave to apply for

new trial Sec. 747 (1892)
“ 1022 Minister of Justice

ordering new trial “ 748 “
“ 1023 Suspended sentence Compare Sec. 749

on appeal Altered (1892)
44 1024 Appeal to S.C.It. Compare Sec. 750

(1892)
“ 1025 No appeal to Privy

Council Unaltered 44 751 “
44 1026 “ Court ” Altered Compare Sec. 974

(1892)
“ 1027 Punishment only after

conviction Unaltered Sec. 931 (1892)
44 1028 Degrees of punishment 44 932 44
“ 1029 Fine or penalty ■■ 934 “
44 1030 Outlawry abolished 44 962 44
“ 1031 Solitary confinement 44 963 44



1135 TABLE OF VARIATIONS 1136

Comparative 
Order of Code 

Sections, 1892.

Numerical 
Order of (’ode 
Sections, 1906.

Subject.
Whether 
varied in 

New Code.
Remarks.

Sec. 1032 Deodand Unaltered Sec. 904 (1892)
” 1033 Attainder 44 965 44
“ 1034 Conviction of public Altered Compare Sec. 961

official (1892)
“ 1035 Altered Compare Sec. 958

(1892)
44 1036 Fines—Appropriât ion

of Unaltered See. 927 (18!I2)
“ 1037 Fines—Appropriât ion

by municipality 44 928 44
“ 1038 Recovering penalty Altered Compare Sec. 929

by civil action (1892)
44 1039 Disposal of forfeited

goods Added 51 Viet. c. 41. s. 15
41 1040 16
“ 1041 Application of fines re H.8.C. (1886), c.

coinage offences 167, 8. 34
" 1042 Application of fines re K.8.C. (1886), e.

deserters 169. s. 9
44 1043 Application of fines re H.S.C. (1886), c.

cruelty to animals 172. s. 7
44 1044 Costs paid by con- Altered Compare Sec. 832

(1892)
“ 1046 Costs in libel case Unaltered See. 833 (1892)
“ 1046 Imprisonment in de- Altered Compare Sec. 834

fault of costs (1892)
44 1047 Taxation of costs Unaltered Sec. 838 (1892)
“ 1048 Compensation for loss

of property 44 “ 836 "
" 1040 Compensation for

stolen property “ 837 "
“ 1050 Restitution of stolen

property “ 838 «
“ 1051 Punishing offence not

capital “ 950 “
" 1052 Other cases 44 951 44
“ 1053 Second offence 44 962 44
44 1054 Shortening maximum

term “ 953 “
44 1055 Cumulative punish-

mente “ 954 “
44 1056 Imprisonment in com-

mon gaol “ 955(1-3)0892)
“ 1057 ... hard labor Altered Compare Sec. 955-

5. 6 (1892)
“ 1058 Recognizance to keep Compare Sec. 958-

1 (1892)
“ 1050 No sureties 44 Compare Sec. 960

(1892)
“ 106(1 Whipping Unaltered Sec. 957 (1892)

Sec. 935 44 1 061 Punishment same on
verdict or confession “

“ <136 " 1062 Form of death sen-
tence



1137 TABLE OF VARIATIONS 1138

Comparative* 
Order of Code 

Sections, 1892.

Numerical 
Order of Code 

Sections, 1000.
Subject.

Whether 
varied in 

New Code.
Remarks.

Sec. 937 Sec. 1063 Death sentence to be
reported to Sec.
State Unaltered

“ 938 44 1064 Confinement of pri-
sioner under death
sentence

“ 939 44 1065 Place of execution
44 940 44 1066 Persons required at

execution
" 941 44 1067 Persons who may l>e
44 942 “ 1068 Death certificate
44 943 “ 1069 Deputies may act
44 9 4 4 “ 1070 Inquest
“ 945 44 1071 Place of burial
44 946 44 1 0 72 Certificate for Sec.

State
44 947 “ 1073 Omissions not to in-

validate
44 948 44 1074 Other procedure
44 949 “ 1075 Rules re execution
4 4 9 50 Punishing offence not

capital Sec. 1951 (1892)
44 951 Punishment in other

" 1052 “
44 9 52 Pun ishment—second

offence " 10.53 (19 6)
44 9 53 Shortening maximum

imprisonment “ 1054 “
44 9 54 Cumulative punish-

ments 44 1055 44
44 955 Imprisonment in peni- Altered Compare Secs. 1056

tentiary. etc. 1057 (1906)
" 956 Imprisonment in re- Omitted Compare K.S. 1906,

format ory c. 14*. s. 29
44 957 XV hipping Unaltered Sec. 1060 (1906)
“ 95K Imprisonment and fine Altered Compare Sec. 1058

44 959 Recognizance to keep
( 1906)

Unaltered Sec. 748 (1906)
" 960 Not finding sureties Altered Compare Sec. 1059

“ 961 Conviction of public Compare Sec. 1034
official (1906)

44 9 62 Outlawry abolished Unaltered Sec. 1030 (1906)
“ 963 Solitary confinement 44 1031 44
44 964 Deodand 44 1032 44
44 965 Attainder 44 1033 ““ 966 1076 Pardon
44 9 67 “ 1077 Commutation of sen-

tence
44 9 68 44 1 078 Sentence equal to

pardon
" 969 44 1 079 Satisfying judgment
" 970 “ 1080 Royal prerogative of

mercy



H39 TABLE OF VARIATIONS

Comparative 
Order of Code 

Sections, 1892.

Numerical 
Order of Code 

Sections, 1906.
Subject.

Whether 
varied in 

New Code.
Remarks.

Sec. 971 Sec. 1081 Conditional release Unaltered
“ 972 1082 Conditions of release
“ 973 1083 Recognizance not kept

1084 ( lov. in ( Council may
remit fines Added

1085 Costs “
1080 “ Cognizor " Altered Compare Sec. 926

-4 (1892)
1087 Sections re Quebec Compare Sec. 926-4

1088 Render of accused by
surety Unaltered Sec. 910 (1892)

1089 Bail after render “ 911 “
1090 Discharge of Recog-

nizance “ 912 “
1091 Render in court “ 913 “
1092 Sureties not discharged

by arraignment
“ 914 “

1093 Right of surety “ 915 “
1094 List of defaulting

recognizants 44 917 44
1095 Proceedings on forfeit-

ed recognizances “ 918 “
1096 Recognizance on Altered Compare Sec. 893

certiorari (1X112)
1097 Cert ificate of default Compare Secs. 805,

878, IKK) (1892)
1098 Cert ificate—t ransmis-

sion of (Ont.) Unaltered Sec. 878-3 (1892)
1099 Certificate—transmis-

sion of (other pro-

1100 Manner of estreat Altered Compare Secs. 598-
-5.900-13U892)

1101 Proceeds paid to “ Compare Sec. 925
Minister of Finance (1892)

1102 Entry of fines, etc.,
on record Unaltered Sec. 916-1 (1X02)

1103 Affidavit “ “ 916-5 (1X02)
1104 Rolls to be filed Altered “ 916-2 (1892)
1105 Rolls to be filed in

court of General
Session Unaltered “ 916-3,4 (1892)

1100 Levy under writ
1107 Sale of lands by

sheriff “ 020 (1892)
1108 Estreating recogni-

zances not neces-
sary “ 919 44

1109 Discharge on security “ 921 “
1110 Discharge of forfeited

recognizances “ 922 14
1111 Return of writ by

sheriff 44 923 44



ii4i TABLE OF VARIATIONS 1142

Comparative Numerical 
Order of Code Order of Code 

Sections, 1892. Sections, 1900.
Subject.

Whether 
varied in 

New Code
Remarks.

Sec. 1112 Roll transmitted to Altered Compare Sec. 924
Min. Finance (1892)

1113 Estreat on default Unaltered Sec. 92(1-2 (1892)
1114 Recognizance sent to

Superior ( Jourt “ “ (a) “
1115 Entering judgment “ “ “ (i.) -
1 1 10 1* iat of Atty. < ien. “ “ (c, d) “
1117 Goods insufficient to

satisfy judgment “ “ (e-g) “
1118 Process of recognizance “ « -5
1119 Recovery by action “ “ -3 (a. b) “
1120 Further detention of

accused Sec. 752 (1892)
1121 Affirmed conviction Altered Compare Sec. 880

not to be quashed, (1892)
etc

1122 No certiorari on appeal Unaltered Sec. 887 (1892)
1123 Conviction under Altered Compare Sec. 820-

Juvenile Offenders' 2 (1892)
l-arl

1124 Conviction removed
by certiorari Unaltered Sec. 889 (1892)

1125 Irregularities “ 890 “
1136 Security on motion to

quash “ 892 “
1127 Writ of proceedings

unnecessary “ 895 “
1128 No quashing for want Altered Compare Sec. 894

of proof of procla- (1892)
(nation

1129 Conviction not bad Compare Sec. 896
for want of form (1892)

1130 Proceeding not Compare Sec. 800
quashed for want (1892)
of form

1131 No action when con- Compare Sec. 891
viction quashed (1892)

1132 Defects in form Added R.S.C. (1886). c.
151. 8. 23

1133 Ret urns, re convie- Unaltered Sec. 902 (1-5)
viciions, etc. (1892)

1134 Neglect to make Altered Compare Secs. 902-
returns 6, 7 and 905

(1892)
1135 Return of certificates Unaltered Sec. 105-4 (1892)
1130 Monthly returns Added R.S.C. (1886)

c. 151, S. 12
1137 Posting up returns Altered Compare Sec. 903

(1892)
1138 Mistake not to vitiate

Unaltered Sec. 906 (1892)
1139 Returns, Part XVII. Altered Compare Sec. 823

(1892)
1140 Limitation of action Compare Sec. 551

(1892)



**43 TABLE OF VARIATIONS 1*44

Comparative 
Order of Code 

Sections, 1892.

Numerical 
Order of Code 

Sections, 1906
Subject.

Whether 
varied in 

New Code.
Remarks.

Sec. 1141 Limitation for penalty Altered Compare Sec. 930 
(1892)

“ 1142 Limitation for sum
mary conviction

Compare Sec. 841 
(1892)

Sec. 974

“ 975 “ 1143

“ Court ”

Action against person 
administering Crim. 
Law—Time and 
place Unaltered

Compare Sec. 1026 
(1906)

“ 976 “ 1144 Notice of action
" 977 44 1145 Defence
44 978 “ 1146 Payment into court
44 97!» “ 1147 .1 udgment—costs
“ 980 “ 1148 Other protecting acts

44 1149 Act ion under Part 111 Added R.S.C. (1886) c. 151 
s. 24

“ 1150 Actions for penalties Unaltered Set . <1114 (18112)
44 1151 Action against justice, Altered Compare Sec. 900 

(10) (1892)

Sec. 981

“ 1152 Forms

Statutes repealed

Compare Secs. 541, 
982 (1892)

44 982 Forms Altered Compare Sec. 1152 
(1906)

44 983 -1 Application of Act Compare Sec. 9 
(1906)

“ 983 -2 Not to affect H.M. Unaltered Sec. 8 (1906)



1*45 TABLE OF VARIATIONS

1892 Code. 1906 Code. Subject. Remarks.

A (Sec. 557)

B “ “

1 (Sec. 629)

2 ( “ 6;#))

Warrant to convey before 
justice in another county 

Receipts given by justice 
to constable

Information to obtain 
search warrant

Warrant to search

Form 9 (Sec. 665) 
(1906)

“ 10 (Sec. 666)
(1906)

“ J (Sec. 569) 
(1892)

“ l (Sec. 569) 
(1892)

C ( “ 558) 3 ( “ 654) Information and complaint 
for an indictable offence

D ( “ 560) 4 ( “ 656) Warrant to apprehend 
charged, etc., on High

E ( “ 562) 5 ( “ 658) Summons to person charged 
with indictable offence

F ( “ 563) 6 ( “ 659) Warrant in first instance, 
etc.

G ( “ 563) 7 ( “ 660) Warrant when summons 
is disobeyed

II ( “ 565)

1 ( “ .560)

J ( “ 560)

8 ( “ 662)

9 ( “ 665)

10 ( “ 666)

Endorsement in backing 
warrant

Warrant to search

Information to obtain 
search warrant

Warrant to convey l>efore 
justice in another county 

Receipt given to constable 
by just ice

Form 2 (Sec. 630) 
(1906)

“ 1 (Sec. 629)
(1906)

“ A (Sec. 557) 
(1892)

“ B (Sec. 557) 
(1892)

K ( •• 580) Il ( “ 671) Summons to witness
L ( “ 582) 12 ( “ 673)

13 (Secs. 674.
842)

Warrant to witness dis- 
ol>eying summons 

Conviction for contempt Form PP (Sec. 781) 
(1892)

M ( " 583)
N ( “ 584)

14 (Sec. 675) Warrant in first instance
15 ( “ 677) Warrant to witness dis

obeying subpœna
0 ( “ 585) 16 ( “ 678) Warrant of commitment of 

witness refusing to be

P ( “ .586) 17 ( “ 670) Warrant remanding pri-

Q ( “ .587)

R ( “ 508)

18 ( “ 681) Recognizance of bail in
stead of remand, etc. 

Certificate of non-appear
ance endorsed on recogniz
ance

Form 73 (Sec. 1097) 
(1906)

S ( “ 500) 10 ( “ 682) Deposition of witness
T ( “ .501) 20 ( “ 684) Statement of accused
U ( “ 505) 21 ( “ 688) Form of Recognizance 

where justice bound 
over to prosecute, etc.

V ( “ 506) 22 ( “ 600) Warrant of commitment
W ( “ 508) 23 ( “ 602) Recognizance to prosecute

X ( « 508) 24 ( “ 602) Recognizance to prosecute 
ana give evidence



1147 TABLE OF VARIATIONS 1148

1892 C »DE. 1906 Code.

Y (Sec. 598) 25 (Sec. 692)

Z ( " 599) 20 ( « 694)

AA ( “ 599) 27 ( « 694)

HR ( " 601) 28 ( -• 696)
CC ( “ 602) 29 ( “ 698)

DD ( " 607) 30 ( “ 704)

EE (Secs. 610,

FF
626)

(Sec . 611)

GG ( 648)

HH < " 648)

II ( •• 648)

JJ ( “ 048)

KK ( •• 666)

LL < " 668)

MM c “ 707)

NX ( •• 707)

OO t “ 781)

pp < " 781)

QQ < " 807)

HR ( " 807)

ss < " 807)

TT ( “ 819)

UU < “ 820)

vv ( *• 8.59) 31 ( “ 727) 1

ww ( “ 859) 32 ( “ 727)

XX ( “ 859) 33 < « 727)

YY (“ 859) 34 ( “ 727)

ZZ < •• 859) 35 ( « 727)

Subject.

Recognizance to give evi
dence

Commitment for refusing 
to enter into recognizance 

Order discharging witness 
when accused discharged 

Recognizance of hail 
Warrant of deliverance on 

hail for prisoner already 
committed

Gaoler’s receipt to con- !
stable for prisoner 

Headings of indictment

Examples of manner of 
stating offences 

Certificate of Indictment 
l»eing found

Warrant to apprehend 
person indicted 

Warrant of commitment 
of person indicted 

Warrant to detain indicted 
person already in custody, 

Challenge to array

Challenge to poll

Form of Record when pri
soner pleads not guilty 

Form of Record when pri
soner pleads guilty 

Warrant to apprehend wit-

Convict ion for contempt

Convict ion

Conviction upon plea of 
guilty

Certificate of dismissal

Conviction

Conviction for penalty to 
1 >e levied by distress, etc. 

Conviction for penalty— 
imprisonment on default 

Conviction when punish
ment is imprisonment 

Order for payment levied 
by distress, etc.

Order for payment—im
prisonment on default

Remarks.

Form 63 (Secs. 845, 
846) (1906)

“ 64 (Sec. 852) 
(1906)

“ 65 (Sec. 879)

“ 66 (Sec. 880)
(1906)

“ 67 (Sec. 881)
(1906)

" 68 (Sec. 882)
(1906)

“ 69 (Sec. 925)
(1906)

“ 70 (Sec. 936)
(1906)

“ 61 (Sec. 833)
(1906)

“ 60 (Sec. 827)
(1906)

“ 62 (Sec. 842)
(1906)

“ 13 (Secs. 674,
842)(1906)

“ 55 (Sec. 799)
(1906)

“ 56 (Sec. 799)
(1906)

“ 57 (Sec. 799) 
(1906)

“ 58 (Sec. 813)
(1906)

“ 59 (Sec. 814)
(1906)



1149 TABLE OF VARIATIONS 1150

1892 Code. 1906 Code. Subject. Remarks.

AAA (Sec. 859) 36 (Sec. 727) Other orders disobedience
to which punishable by 
imprisc nmin*

BBB ( “ 862) 37 ( “ 730) Form of order of dismissal
of information

(TC ( “ 862) 38 ( “ 730) Form of certificate of dis-

1)1)1) ( " 872) 30 ( “ 741) Distress warrant on con-
viction for penalty

EEE ( " 872) 40 ( “ 7411 Distress warrant on order
for payment

FFF ( " 872) 41 ( “ 741) Warrant of commitment
on conviction for penalty.

GGG ( “ 872) 42 ( “ 741) Warrant of c< mm it ment
on order in first instance

HHH ( " 874) Endorsement in backing Form 47 (Sec. 743)
distress warrant (1906)

III ( " 872) 43 ( “ 741) Constable's return to dis-
tress warrant

JJJ ( “ 872) 44 ( “ 741) Warrant of commitment
for want of distress

KKK ( “ 873) 45 ( “ 742) Warrant of distress for
costs upon order for 
dismissal

LLL ( " 873) 46 ( “ 742) Warrant of commitment
for want of distress

MMM ( “ 878) Certificate of non-appear- Form 73 (Sec. 1097)
ance to be endorsed, etc (1906)

NNN ( “ 880)
47 < - 743)

Notice of appeal 
Endorsement in backing Form HHH (Sec. 874)

distress warrant (1892)
48 ( “ 748) Complaint by party threa- “ WWW (Sec.

tened for sureties of 959((1802)

49 (Secs. 748) Form of Recognizance to “ XXX (Sec. 959)
keep peace

50 (Sec. 748) Commitment in default of “ YYY (See. 059)
sureties (1892)

OOO ( “ 880) 5! ( “ 7.50) Recognizance to try appeal
I-PI> ( “ 898) 52 ( " 757) Certificate of Clerk of 

Peace re Costs of Ap-

Distress warrant for costsGQQ ( “ 898) 53 ( “ 7.50)
of appeal

RRR ( “ 898) 54 ( “ 759) Warrant of commitment
for want of distress in 
lost case

55 ( “ 700) Conviction Form QQ (Sec. 807)
(1892)

56 ( “ 709) Conviction upon plea of •' lilt (Sec. 807)
guilty (1802)

57 < « 790) Certificate of dismissal “ SS (Sec. 807)
“ TT (Sec. 819)58 ( “ 813)

(1802)
50 ( “ 814) Convict ion " UU (Sec. 820)

(1892)
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1892 Code. 1906 Code. Subject. Remarks.

60 (Sec. 827) Form of Record when pri- Form NX (8ec. 767)
soner pleads guilty (1892)

61 ( 833) Form of record when pri- “ MM (Sec. 767)
soner pleads not guilty (1892)

«2 < » 842) Warrant to apprehend “ OO (Sec. 781)
witness (1892)

63 (Secs. 845. Headings of indictment “ EE (Sera. 610)
846) 626)(1892)

64 (Sec. 852) Manner of stating offences “ FF (Sec. 611)
(1892)

65 ( “ 87») Certificate of indictment “ fit; (Sec. 648)
(1892)

66 ( “ 880) Warrant to apprehend per- “ 1111 (Sec. 648)
son indicted (1892)

67 ( “ 881) Warrant of commitment “ II (Sec. 648)
of person indicted (1892)

68 ( “ 882) Warrant to detain person “ JJ (Sec. 648)
already in custody (1892)

69 ( “ 925) Challenge to array “ KK (Sec. 666)
(1892)

70 ( “ 936) Challenge to Poll “ IX (Sec. 668)
(1892)

SSS (Sec. 902) Justice’s Return “ 75 (Sec. 1133)
(1906)

TTT ( “ 
(“

916) Writ of fieri facias “ 74 (Sec. 1105)
LUI! 942) 71 ( “ 1068) Certificate of execution of

judgment of death
vvv ( “ 942) 72 ( “ 1068) Declaration of sheriff, etc.
WWW ( “ 959) Complaint by party threa- F'orm 48 (Sec. 748)

tened for sureties of 
peace

(1906)

XXX ( “ 959) Recognizance to keep “ 49 (Secs. 748,

YYY
peace 1058) (1906)

( " 959) Commitment in default of “ 50 (Sec. 748)
sureties (1906)

73 ( “ 1097 Certificate of non-appear- “ R (Sec. 58»)
ance to he endorsed, (1892) and Form

MMM (Sec. 878)
(1892)

74 ( " 1105) Writ of fieri facias Form TTT (Sec. »16) 
(1892)

Form SSS (Sec. 902)75 ( “ 1133) Justice’s Return
(1892)

nn°i H



c». 748, 
8) (1906) 
. 748)


