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Hlodge, Canadian Stewart Co. Lirnited v., 569.
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lionor v. Bangle, 380.
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*Kendrick v. Dominion Bank and Bownas, 321.
Kerby, Lane v., 381.
Kerley, Re, 435.
Keýyes Supply Co., Philips & Sons Co. v., 382.
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CASES NOTED.
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Lockhart v. Ontario and Minnesota Power Co., 587.
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*McCool v. Grant & Dunn, 377.
McCready, iRe, 247.
MoCreedie v. Weir, 451.
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APPELLATE DIVISION.

SECOND DIVsioNÂL COURT. MAY 17TH, 1920.

GAJISON v. EMPIRE MANUFACTURING CO. LIMITED.

Sale of Gooda-Shipment in Car-loads---Shortage in Quantities
Received-Terms of Contract--Condition-Ins-pection-Loss on
Shipmentl-Rght to Recoper-Canerdlaim-Refusal to Acoept
Part of Good-Damages --- Costs-Set-off-Fndngs of Trial
Judge-Appeal.

Appeal by the plaintiff from the judgment of ROSE, J., 18
Q.W.N. 2.

THE appeal was heard by MuLOCK, C.J.EX., RIDDELL, SUTHER-
L»WD, and MNISTEN, Ji.

George WiIkie, for the appellant.
J. m. McEvoy and R. G. Ivey, for the defendants, respondents.

Tiiz COURT dismissed the appeal with costs.

IIIGil COURT DIVISION.

QRDE, J., IN CHAMB~ERS. AUGUST 12TrH, 1920.

*RE v. DE ANGELIS.

OtroTemperance Act-Wagistrate,'3 Conviction for Off ence
against sec. 40-Selling Intoxicating Liquor without Licenzse-

Eieneof Person wà4o Swore he Bouqht Liquior from Defenld-
ant*-Credibility of W1ilness-Question for M1agistrate -MIotion?
to 9uash Conviction-A ifidavit Stating that Witness has "Police
*Ti case and ail others so marked ù) be reportcd in the,0iai
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Court Reccor"-&ce. 102a. of Act (8 Geo. V. eh. 40, Sec- 19)-
"limplroperl!j Adiued"-Tial--OportuiLy Wo Produce Wlit-

iwaes-&e--Mfoiion to Reduo-Heavy Sentence for
Fi rst Off en ce-M1agistrale 'a Siatemnlt Ihat Defendant mas
Guilty of PejrIF Ioue Shew thai Sentence Moade Heavier
on that -A1cru m .

MoI(tionl W quaish the defendant's conviction by a police niagis-
traite for ani offctice aginist the Ontario Temperance Act.

J. L Siieard, for the defendanit.
F. P). Brennan, for tiie magistrate.

(M>,J., in a wvritten judgmrent, said that the conviction waa
attaciked upon mie ground, viz., that tiie magistrate had improp-

rIiy adxnitted thle evidence of ue Shcvehan, and that udr sec.
102a. of the Art (addedl by theii. Otarl-o Temiperance Aniiend-
ment Act, 1918. 8 Gee. V. ch. 40, sec. 19), the. conviction ougiit
te b. e se beca111use of qucliamsin

Shelan swore that lit, iad purchaaed a bottie of whisky from
the. defendant, whlo went next door te get it for hbu. Sheehan's
evidence waLs te smre extent corroborated by that of the.
constable who searchil hea before lie went into the. place
of tiihefdnt and who saw hini corne out alterwards %vith
tii. hottU. hea' stoxy va denied by tiie accused.

The. learned Judge said thiat tiie evidence of guit wus very
mnea&.:; and if. as wam conceivable, Sheelian was Iying, and not
tii. acused, the~ conviction and heavy sentence were groe-ly
limjust. But, if tii. evidence of 'Sheeluan %vas admissble, tiiere
wam ne ponver Wo r.vie.w the. magistrate'. dleci8ion. Ther. wvas
clear evidence, that of SIi.ehan, uponl which to convict, and
the . magistrat. believed Siieehan's evidence ratli.r than that of thie
dteendant.

It %vis stakted( in an affidavit of the. wife of the. defendant
that ShIeeliian "has a previous police court record and is at the.
preaeiit lirne aiwaiting hia trial on a charge of stealing an auto-

moie"and therefore h.e %vs net a wvitness vihose evidlence
siiould have beeni admitted without corroborationi. Ths objection
waLs one viuich i nigiit properly have been urged before the miagis-
trat.; und, iiad li. eetd evidence te thit effect, sec. 102a.
illiglit apply ý; but ther1e ia ne principle *iiici màkes the. evidenre
of a iiran imadiw iible rnerely because of sion othing wuiicli ray
affect his credubility. The. expreion "iniproperly adinxitted»'
in sec-. 102a. r.fers te statenients whùi, undter the riule of evidence,
ought noit W b. admiiittedl as evidence. Tiiere was no inuproper
admrission of evidence iii this seise.
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M'ere was nothing ini the material flled to warrant the state-
tL that the police court trial had proceeded without giviug
defendant the opportunity of producing his witnesses.
[b. motion to quash should be dismissed with costs.
['he learned Judge was also asked to reduce the sentence,

'hwas a severe one, viz., a fine of $1,200, or in default 3 months'
risonme.nt, and an additional 3 months' imprisonment. The
~ndant did net, it was said, pay »he fine, and was 110w under-
,g a sentence of 6 months' imprisoument. It was urged that
sentence was uniecessarily severe, in view of the f set that
defendant lad lot been before convicted, and that but one
Je of liquor was sold, and no other liquor was found on
defendant's premises. But the evidence which the mnagistrats
îe to believe îndicated that the supply was kept next door.
vould not b. proper, on this ground, to înterfere wçith the
exnce. The magistrate saw the defendant and the witnesses
was in a better position to decide what was a proper sentence

i a Judge upon a motion to quasI.
rhe other ground urged for reducing the sentence was that
mxagistrate atated that lie believed tIe defendant lad perjured
self; and the solicitor for the defendant swore that he believed

iwas because of that chiefly that the magistrat. împosed
beavy sentence. But either Sheelan or the defendant
mxitted perjury. If the magiÎstrate believed Sheehan, lie
t have concluded that the defendaut was lying. Hie had
ýht to say so if he thouglit fit., lad le stated expressly that
Le of the perjury lie was addfing sometlxing to tIe sentence,
e miglit be ground for conclu ding, on the authorîty of Rlex v.
ris (1917), 41 O.L.R. 366, that tIc defendant was undergoing
idditional sentence for a crime of whicl lie liad not been
ially adj udged guilty. ButVIe mere belief ofVIe defeudlant's
âitoe that tliat vies the reason, for tIc heavy sentence was
asuffieient ground for interfering wiVl VIe sentence.
rhe Ieo.rued Judge tlierefore deelined to interfère.

IN, CHAMBERS. AuGuBT 12TH, 1920.

*REX v. TUOMPSON.

ninal Law-Keeping Disorderly Howse or Place for Prostitution
-Motor Car-" Place "--Criminal Code, secs. 22i, 228-

Etdec aId ucemenI to Persorte to Yisit or Freguent Place-
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Mýotion to quash the. conviction of the. defendant by the P'olice
Magirte forthecity of Sault te. Marie -for that ie
at the. City of Sault Ste. MNarie -. . on the lOth JJune, 1920,
unlawfully was the keeper of a disorderly house or place for
Prostitution, under -;ec. 228 of tii. Crimninal C'ode.» The defendant
vas eentenced to inprisonment for 3 mnonths.

Mun'ay (Blaek-tock, & Co.), for the. defendaxit.
Edward Bayly, K.C., for the niagistrate.

Oiiw, J., iii a writteu judgment, said that the defendant
vas the driver of a taxie.il, and on the evening of the 10th Jun.,
19J20, h.t had wvith huni in fils vehicle two women -.%-o, fromn the
evidence of one of thii., vere prostitutea to the kn-towled(ge, of
the. defendaut. Tii. party was joined by two men, and the. car
vas tiien driven Wo a aide street and stopped. Thlin, wii tii.
car waFs tanding, the tvo vomen ini turn had sexual intercourse,
eaeii witii one of tii. men, ini the back, of the. car. Tihe only reason-
able conclusion f romn the evidence vas that tiie defendant took
the. woien and nien into the. car and drove the.m to the. place
viiere iie stopped tii. car, for theii.prp)ose of prostitution and no
otiier. Tl'ii. omen verûe paid by the. men, wiio aLso paid the.
dofendant for thiik, (eif tii. car.

T'ii. sulBstantial objection Wo thi. conviction vas tiiat the.
car vas not a "dILsord.erly bousex" or "comimon bawdy house,"
within tii. m.aning 0f seca. 225 and 228 of tiie Criminal C'ode.

1 tvwa argued thint a muoter car cainnot b. regarded as a "place"
vithin thi. drfinition contained in sec. 225.

Referoxie. W Powell v. Kempton Park Racecourse Co., [18991
A.('. 143, 194; Rex v. Sainiders 196,12 0.1-R. 615; Saunders
v. Tii. Ring (1907), 38 ('an. S,..382; Brown v. Patchi, [18991
1 Q.B. S92, 899.

AlyINing tUic..« caseaý, ther. vas litti. clifllculty in coming Wo
the. conclusion that a miotor car, if uaedi by iLs owuer or the Pei-son
in control of it for tie purposos of prostitution, is a "9place " used
for that purpose, aind consoqueuitly a "b.wdy hous." witiiin the.
nicaning (if sec. 2125.

If a niotor car were prtaetly afixed to the soil, snd then
usedù( for tiie purpjloseai of pros.titution, it could iiardly b. contended
that it vas not a 'pao" ithin the. mcaning of tihe section.
Even if th(, words "place of any kind» siiould lie constriied
(,juad(emi generis witii the. words "house, rooin, or set of rooms"
<asq to wiiicii no opinion vas expressed), a inotor car so fixed
voulci cleairly b. Nvithin the. cofinition. Tii. fact that the. car is
mnov.d froin spot to spot miake no> ditTereuce, ini tii. learned
Judige'H opinion. Tii. prisoner vas allowing his car Wo b. used



RE ASTON AND WHITE.

prostitutes for the purposes of prostitution. There was a
ilisation of the acts, within the confines of the car; and it then
aine the "place" where the acts of prostitution toek place.
> analogy between this cage and that of the mevable beoth (the
inders case) was complete
It waa argued that, even admitting that the mnotor car iniglit
erwise corne within the rneaning of "place," it was one of
essential featiires of a bawdy liouse that it held eut an induce-
it to persons te visit or frequent it-and that was absent in

case of a metor car. An Arnerican case, King v. Peeple
'tate of New York (1881), 83 N.Y. 587, was cited, but nothing
lhat case warrnted the principle contended for, and ne sucli
iciple is laid down anywhere, se, far as the learned Judge knows.
here were any sucli prînciple, there was ne reason why a metor

if it were known that it was available for the purposes of
stitutien, miglit net corne within àt quite as fully as a lieuse or

Motion di8missed wUi 1i cos.

)E, J. AuGuS I2TH, 1920.

*RE ASTON AND WHRITE.

d&r and Purchaser--Agreement for Sale of Land-Titl of
yer-Asgnment of Owner's Interest under Agreement

for Sale te Anothe and Quit-elaim Exeuted by that Other to
Vendor-Failure to Identifyj Land-Atempted Idefcation
by Affido-it-Registrij Act, sec. 34-Titis Met te be Foeed on

Lfotion by a vendor of land, under the Venders and Purchasers
,for an order d.eclaring that the purcha8er's objection te the
iwas invalid.

rh otion was lieàrd lu the Weely Court, Toronto.
C.W. Morley, for the vender.
W., D.M Shorey, for the purcliaser.

)BF J., in a written judgnient, said that the vendor's father
teowzner, subject te a rnortgage, of the land which the vrendor

agedte seil. On the 29th June, 1918, the father entered
an ageemet te seil the land te, H.-the landi being sufficiently

:rbdfor registration purposes lu the agreemnent. On the
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lst Orto1 cr, 1918. the father exccuted under seai an assignmnent
to the vcnidor of ail the bnefit of the agreemecnt withl1-. The
father died1 on thc 241h October, 1918, having made a will wýhereby
he gave, ail his property to the vendQr and appointed himi exrcutor.
The will had flot-, at tbe time of this application, been admnitted&
to probate. On the 29th April, 1920, Il. exccuted a quit-claim
dcccl in favour of the vendor.

The pure.hasýer he i objection that the vendor had not
suèh a titie as a p)urehacevr was bound to accept, and eontended
that the legal catate in Uic land iras stililu in e state of thc vcndor's
father. The vendor contcnded that thUic nen of the Tht
Octob)Ier, 1918, constituted a cornveyance of thc legal estate.

The asgnet now-here mentioned thc land except in a
recital referring to thc agreexuei(nt of Uic 29th June, 1918. and
the land Uicrein described. For purpýoses of registration thec
vendor had mnade an affidavit identifying Uic land refcrre-d to
in Uh ic iet as Uic land nom, in question. In thec operative
part of thUic net thc assignor puirp)orted V o assign and transfer
the a ur4netad ail thc interest of the asignor therein "and
tbe property compriscdl therein.' The vendor contcndcd that,
by virtue of Uic irords quotcd, ail thc asslgnor's legal estate in
Uic land p)awood.

Strictly apeaking, at the tine of the agreemnt with Il,
Uic legal cataLte wvas in Uic rnortgagee; but for vonivvyancing pur-
pose e cvonveyance of Uic cquity of rcdcmption should be
sunroundcdl by Uic saine safeguards as a eon\ecyan-e of Uic legal

The effort of Uic vendor to supply what is lack-ing in Uic
asgnet by attacbing Vo it an affidavit, sctting forth thc de&-

of the Eegitry Act. Attaèhing tie affidavit does not solve
the vvndor's diffculty. It is stili open to doubt whether or not
thed refrrd to ite asi ets that nown qustion;
and, so long as Uicre i. any doubt, thc purchaser cannot be comn-
peiled to accopt the vendor's title.

lieforenoc e In re Treleven and Ilorner (1881)~, 28 Gr. 624;-
Amrme ont Real PzWperty, 2nd ed., p). 346.

There is a very great diflerence botweeun a decription by roter-
ece to a conveyance ulready suiseedad one by reference

reaI oertainty as Vo what are nt is refered We.
In reNuttVuSetlcxent, [1952 Ch.431, diiig *hd

The titi o et i vendor was nôt such as the purchaser waa
boumd Vo accept; and Uic vendoi's application s3hotÀld b. diummed
wli CXoSt.



PRESTON v. HILTON.

)E J. AuGuST 12mu, 1920.

*PRESTON v. HILTON.

nicipal Corporationsý-" ReMientiat" By-law of Cit y-Permit for
Erection of Stables in Prohibited Area~-Action to Re.strain
Corporation and Lîcensee front Erecting Buil<ing-Owner of
Iiou8e in Prohibited Area Suing on Behaif of himself and other
ownerg-ýOwnership of House Transferred pendente Lite-
Addition or Substitution of Transferee as Party Plaintiff-
Cause of Artîon-Injunction-Assgnment of Chose in Action-
Threatened Injurzj-Nusance--Staus of Plaintiff-Represent-.
ative Capacity-M origagee.

The action was conixenoed on1 the 28tli May, 1919, by Byr~on
3ton against Z. Hilton and D. Hiflton, the plaintif[ stating
L hoe sued on behlf of hirnaelf and ail other property-owners
First avenue, in the city 9f Toronto, for a declaration thât
ain peraxits issued by the eity architeot to the defendants to
d stables and a waggon-shed on the north side of that avenue
e contrary to a city by-law and were illegally and imaproperly
ed and aliould be set aside, and for an injunction.
J3efore the trial, the Corporation of the City of Toronto were
ecI as defeadants, and Elizabeth Preston was substituted. for
un1 Prestonl as plaintiff.
A.t the trial, the plaintiff waz allowed to amend the statement
.Iaùn by alleging that the erection of the stables and she d con-
ated a uisance, and claming a declaration to, that effect.

The action waa tried w4tlout a jury at a Toronto sittings.
A. C. MeMaster and J. M. Bullen, for the plaintiff.
w. J. MeWhinney, K.C., and E. IP. Brown, for the oria
p4Oflts.
Irving S. Fairty, for the added defendants.

ORF J,, in a written judgment, said that, after the conclusion
he trial on the 2Oth Aprîl, 1920, lie was informed that Elizabeth
atn, the plaintiff, had on that day, sold the property upon the

suhi ad occupancy of which lier action was based, being
se$o. 26 on the nortli side of First avenue, to one Ana Me-

Untaking from the purcliaser a mortgage for part of the
ch&s-mony. The plaintiff thereupon vacated the hous, and
)e4nwas taken by Ana McClelland.

onth 29tli May, 1920, an order was issued substituting An
0eadfor Elizabethi Preston as plaintiff; but it afterwards

eadthat thie intention had been merely to a4d tlie former,
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leaving the latter as a co-p1aintiff, and it wâas agreed that the Came
shouki 1, ciimdered free fron technicalitirs, as upon a miotion to
dischargc ther order sub4tituting Aim as plaintiff and a mnotion for
leave wý add Iwer as -a co-plaintiff.

The. defendarits contended that the. eff ect of Elizabeth Preston's
qale of bier property and her remnoval therefroin was to bring the
action to an end. and that neitiier the addition nor the substitution
of Ann McClelland aýs a plaintiff could kep the. action alive.

T he 1)Ny-law rferred to prohibiteýd the erection of any building
to b.v ued as -a lvra boarding, or sales stable, or a stable in
w-hich hors(-, an, kept for hure or kept for uise with vehicles in con-
veying pasnesor for expresýs pur-poses, a stable for liorses for
delive-ry purpises .. . on lte. property on either side of First
aIvenuie betwveen Broadvicw avenue and Bolton av-enue," and fixed
a penalty for its breach.

The. leaLned .ludge could see no distinction in principle ketween
this by-law sud that in question in Tomnpkins v. Brockville llin-k
Co. (1899), 31 O.R. 124.

On tiie autiiority of that case and also of Muilis v. Ilubbard,
[19031 '2 Ch. 431, sud 'Mackenzie v. City of Toronto (1915), 7

O...820, ai) action canot b.ý maintained by a private individlual
either againat tiie Hiltons or the eity Corporation. Nor is the.
plaintiff's position strengthenied by bier claimi to sue on behaif of
the other owne(rs of p)ropcrty, on First avenue. Rad they allbe
joined as p)lainitifsf, the. posýition would have beýen thiie. A
by.law of this eharacter, which prohibits tii. <bing of a thing other..
wise lawf ul, gives rime,( to not private righit of action in anl individual.
Tii. remiedy for itq breach is to b. found in the. four corniers of the.
by-law itesif (Toniplkins case, at p). 129), or by su injunction at
tii. suit of the. municipal corpor~ation, as in City of Toronto v.
Wlillias (1912), 27 O.L.R. 1W6 x)sqenl,8 far aýs the
action was brought for a declaration and injutnction in respect of
the. afleged brahof the. city by-liaw, neither the. pWantiff Elizabeth
Preston nor tuev propcrty-owners whomn ule claimed Wo represent
iiad any locusstandi,sdAnCIland jnwws in the. sarne position.

Am to tue cause of action for a nuisance, the. plaintiffs did flot
iwk for damnages. A pýersoiial claimn for damages arising out of
tort canniot be aasigtxed; eveýn a dlaim for <lamnages for injury Wo
p)ropertyý is flot ant sLýigniabl. chose in action: McCormnack v.
Toronto RW. C'o, ( 1907), 13 O.L.R. - 56, at p. 6-59; and it is difficult
lx se how a dimi for ant injunetion designed Wo preveut either a
tiireatenied future inijury or thi. continuaaice of an alleged existing
injury cn b.- aKigned. lin so far a8 such an injury or tiireatened
ixijury im personai, il, i. rdearly not sosignable. Where the. injury
or threatened injury is4 to tiie property of the plaintiff, the. tlght
of action cannot b.e augned.
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Jones v. Sixnes (1890), 43 Ch. D. 607, distinguished.
The claim for an injunction to restrain an injury or threatened

jury to property on the ground of nuisance is a moere personal
tien, to which the maxîm "1actio personalis moritur cure persona"
~plie. A fortiori, it is nlot assignable.

6So far as A nn McClelland dlaims by v'irtue either of her purchase
)m Elizabeth ]Preston or of any express assigmnent of the chose
action, the cause of action could not be assigned or transmitted
her, and she could flot be substituted for Elizabeth Preston, as

Sving acquired or sueceeded to the latter's right (if any) to a
elaration and injunction ini respect of the alleged nuisance.
It m as argued that Ann McCleliand, as one of the clas for

iose benefit Elizabeth Preston claimed to sue, could be added or
bstituted as a plaintiff. Assuming that Aun was one of that
ws at the tiîne the action was brought, adding orsubstituting her
,tild be of no avail, for an action for damages for a nuisance or

restrain a nuisance cannot be brought in a representative
pacity. The injury or threatened injury muet be peculiar to
eh person alone or to his own property.

Refere te Markt & Co. v. Knight Steamship Co., [1910] 2
.?B. 1021, 1035, 1039; Johnston v. Consumers' Gas Co. (1896),
A. R. 566, 573, 574 Parsons v. City of London (1911), 3 O.W.N.

Nor eau Elizabeth Preston as mortgagee maintain the action.
le iht of a mortgagee te an injunction tW restrain a threatened
lisane, if it existe at ail, must be liinited tW cases where it is
,srly shewu- that'the alleged nuisance would injure his or her
curity as mortgagee. Elizabeth Preston had net made out a
se of any threntened injury te her security whieh would entitIs,
ir tc> an injunetion. The îiury, if any, Wo a mortgagee's securîty

ab. comnpensated'by an award of damages.
The. difficulty ini which the original plaintiff found herself was

ber ow-n creation, and she élmeuld net, at this late stage, b. per-
itted tW surmeunt it by gay amndment or by a continuation of

Thre should be judgment, therefore, iii favour of the. defend-
it, discharging the order of the 29th May, 1920, which purported

sisiute Ann MeClelland for Elizabeth Preston as plaintiff,
th costs against Ann MeClelland, and dismissing the. action with

etsaganstElizabeth Preston.
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EAST v. 11AItTY.

Solidlor-Wri&bn Unefkn o y Monwy forClieni-onier u-
ionij-F ailiure Io Pa t-RIemiedy-MOtifolY for Atiachmeni-
M1oney Previoii*ly Ordered to bc Paid Io Sheriff-C redilors
R.&Micf1i, R?.S.O. 1914 cht. 81, secs. 4, - (1) and (2), U, 22.

Motion by Johin Fast and John E. Corrin, primary creditors in
a g&nishing proceeùding, for an order that a wrTit of attachment do
issue out of the. Suprerne Court of O)ntario, direced to thi. solicitor
for A. E. Carte-r, the. gamisiiee, "on the. ground that the. soicitWr
lias not carried out an und.rtak ing duly iade by himif inii riting
and date-d the. llti F.bruary, 1920, in the. above matter.»

A. A. Macdonald, for the. applicants.
C. 'N. Garvey, for the. solicitor.

LooJ., in a written judgin.nt, said that the. undertalcing
wau addrù,e&d to the solicitor for the. primiary creditons, in thece
words: " In con.sideration of your withdrawing tiie notice of mnotion
herein re.turnaHbe ut Osgoo)de Hall tomorrow, 1 iiereby undiertake
that A. E. Carter will pay te you for John Eat and John E. Corrin
$1,000 out 0f the. fizut rnoneys received by A. E. Carter fromn the.
Canadian National Railway or iLs subsidia'ry companies, and that
ini any event the. said muni of 81,00) will b. paid to you on or b)efore
the. Ist Juii., 1920?"

Swyny v. lfarIand, [18941 1 Q.B. 707, and In re A Solicitor,
Ex p. 11as, [190712 K.». 539, were eited 1by counisel.

The. $1,000 referred Wo was inoney attaèiiod by the. primary
creditors as owing 1by Carter to the primary deb)tors.

Refere. to secs, 4,65 (1) and (2), 6, and 22of teCreditors
]Relief Act, R.B.O. 1914 eh. 81.

Payint of the. mon.y found Wo b. owing froni Carter Wo the.
primary debtors wasm, 1by ordêr 0f Suthe.rland, J., directed to b.
made o Wthe Sieriff of the. District of Rainy Rtiver.

lii. Courts arc not o 1b. ex~pectec to assiBt either of the. parties
Wo an arne ntor ta einat variance witii publie policy;
and, a fortiori, a transaction dir.etly ini conflict witii the xpes
provisions of a statut. and the. order of a Judge, to say notiiing of
tii. rlgiits of the. otiier ereditors of the. primary débtors, un-repre-
sented upon the hearing of this motion, and intended to b. pro-
tectod by the. statute and order referred Wo.
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The objet of the motion, as revealed by the correspondence,
,as to foroe the solicitor into payment of money which he had flot
Leceived, and which he had no right to receivc and apply la the
ray contended for.

The writig was a conditional personal promise by the solicitor
liat his client would pay $1 ,000 if and when it should be obtained
romi a -railway company, and that at ail events, unconditionaily,
lie client would pay this suin wlthin a stated tirne.

It was a contract, too, on the part of both solicitors, to divert
lie moneys fromn the channel. and purpose indicated by the statute
nd the order; and it was never intended or contemplated that the
lient should pay it out of i own money.

Conceding that by what he signed the solicitor became a
ebt-or of the primary creditors, lie would not thereby become liable
o attachinent. Iniprisonent for debt ha been abolished, and
ttachment is at the threshold of imprisonment.

Before taking the present proceeding, or at least concurrently
rith it, the primary creditors should have applied, for an order
ïrecting payment, when the initial question would have beeýn
7hether the undertaking was a personal one: see Ex p. Townley
1834), 3 Dowl. 39; Ex p. Grant (1835), lb. 320. And, ifthesohicitor
ras ordered to pay, hîs failure to comply with the order would not
,ecessarily be followed by an attachrnent. The Court la invested
rith this disciplinary juriadiction in order to control and direct
lie conduot of persona comiected with the Court and prevent
ilaconduct; and the power la exercised 11n the publie interest:
eaward v. Paterson, [1897]1 iCh. 545.

Unintentional dîsobedience to, an order ia contempt lu theory
nly, and la flot followed by,împrisounent: Halsbury's Laws of
hngland, vol. 7, p. 297; Shoppee v. Nathan, [189211i Q.B. 245.

This application was covered by Re Campbell (1872), 32
J.C.R. 444, shewing that the proper proceeding against an attorney
cr non-payment of money la by judgment and execution, and not
y attachment.

The giving and acceptance of the undertaking were improper.
The motion should be dismissed; but, as the solicitor had

Trtten a letter couched in offensive language, he should not be
warded costa.

Mter the argument of the motion, the iearned Judge received
ertain memoranda outlining a proposed compromise; but tis
,roposal lie regarded as contrary Wo the order of Sutherland, J.,
nd the positive provisions of the statute, and gave no heed Wo it.

Motion dismi&,ed without coats.
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Ba nkr uptcyt-Pract ire uyider Domini:on Banikrupicy Aa, 1919-
PeWiion-Proper Officer tu Receive and File-Place for Filinýg
-Person Filing Pet ition-True e in Bankruptcy Actipig on
Behif of Credikr. of Âlleged Bankrupt-Solicitors Act, sec.
4-"elllY--Omlisgion" of Naine. of Court and Matter anad other
Format Requisiles-Defeciive Documen-Failure Lu Specify
Act of Bankrupteyr-Failure Lu Verify bij Affidavt-& cs. 2 (ee),
3, 63 (1), (a), 64 (4) of Bankrupicy ÂeL-Bankruptey Rules 4,

766, 152-Fo,'ms 1, 3.

A gentleman, elaiming We be one of the. duly appointed truste-es
under the. Dominion Bankruptcy Act, 1919, 9 & 10 Geo. V. eh. 36,
tendered Wo '%r. George S. Holmiested, H.C., Senior Ilegistrar of the
Mligh Court Division of the. Supremne Court of Ontario, for filing,
a petition in bankruptcy of three persons, calling theniselves cied-
itors of X.

The. lear-ned Retgisýtrar declined Wo receive or file the. petition,
giving raosfor -À) declining in' a eoadm

(1) The. Act and Rules made thereunder being silent, a.9 W the.
particular o1fieer or officers of tii. Court wvho are Wo aet in baaik-
ruptoy, the. learned Registrar iras inclined Wo think that all the.
officers of the Court holding the. position of Registrar were intended

W atasRegstrrs ii ankpty.Tiei. ofl cexs on wbom any
duties are expremly imnposed or plowers conferred by thi. Act are
the. Registrara: se sec. 65. By sec. 2 (ce), "registratr" includes
sny otiier officer who perforais duties 11k. W tixose of a Regiatrar.
Tiie Supreme Court of Ontario i. constituted the Bankruptcy
Court for Ontario: sec. W3 (1) (a), but it is nom-er. specificsally
stated that ail the. Registraxu, or any particular Regimtrar, are or is
Wo b., thi. Rtegstraru or Registrar in Bankruptcy. The. Act seems
Wo have com2itted Wo the. Chief Justice of each Court the. power
T froni turne totime W )al)lpint and amign such rgsas, olerlcs, and
otiier offiosisin bankruptcy as he deisneesry or expedient for
tii. transaction or disposal of mnatterti in respect of mmii power or
jurisdiction imgivnbytdie Ait:"sec. 64 (4). So far msthe learned
Rugixtrar wiaaaware M) such aponietoe igrni iad been
nmade. It appe-ared Wx hlmn that it wu his duty Wo facilitat. the.
working of the Act by holding that h. ha<I jurisdiction rather than
Wo taice tii. position tixat rotie of the Reitasha. any jui-
diction, snd more particularly so as, by Rule 66, any officer
rtefuinlg Wo net as4 Registrar in b)ankrup)tcy exposes hinself Wo a
charge of contempt of Court. Thi. learned Regiutrar, tiierefore,
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ý1d that he had jurisdiction ini bankruptcy in the prescrnt ctate

(2) The learned Registrar, while inclined to think that the
entrai Office was the best and most appropriate place for fiing
etitions in bankruptcy, yet thougit, that he ouglit flot to refuse

recelive and file ini his office petitions tendered to him. In case
should 1,e detennined that they should bc filed in some other

ffe, ho would be ready'to transfer themn on the direction -)f a
Lidge. -No regulations having been made, the offleers of the Court
re left to adopt such course as miglit seem. best to themnselves: it
their duty to facilitate as far as they can, and flot to obstruct,

roeeedings in Court.
(3) An officer of the Court ouglit not to assist any person,

ssuming to act as a solicitor in any proceeding in Court, whom, ho
nows or has good reason to believe to be not duly qualified.

(4) By IRule 152, the general practice of the Court in civil
ctions is, ln cases not otherwise .provided for, to govern the
moecure ira bankruptcy. The filing of a petition in bankruptoy la
iuivalent to takin% any initiatory stop in a civil proceeding; and
ie orclinary rules governlng the issue of writs of sumrmons apply
> the filng of petitions in bankruptcy. Litigants in bankruptey
Lay, as in civil proceedings, acd in person; but they cannet act
y an y other person except a practising solicitor. The gentlemen
,nderiag the petîtîon hem does not pretend to be a solicitor, and
eia mistaken in supposîng that his appointment as a trustee in
ankruptc «y entîtles hlm Wo act as the agent of creditors ia prooeed-

ig i Court. If ho were to fle the petition, he would bo exposing
jimeelf Wo the penalties for praetising as a solicitor without
uthority: Solicitors Act, R.S.O. 1914 ch. 159, sec. 4.

(5) The petitioD itself is manifestly defoctive: it omits the naine
F the Court, the words "In Bankruptey," and' the namne of the
iatter towhich it relates: Rule 7and Form1. ,It also omitî to
iete 1y whom it is filed and the address of the person Miing it, as

qurdby the practioe in civileases. It should not b.efiled în

(6) The petition la also, defective in substance, for it fails Wo
:eiy any act of bankruptc3'. The petition states ouly one thing

g an act of bankruptey, viz., that X. " is and lias of late been unable
) conveniently pay has liabilities as they mature." That le not
ne o the acta of bankruptcy mentioned, la sec. 3; and the acts
Dedfed in that section are the only acts which constitute aots of

akutey entitling ereditors Wo proceed against the debtor wxder

(7) The petition is not verified by affidavit: sec. 4 and Formi 3.
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ORDE, J1, IN CHMES. AUGUSr 1"rnl, 1920.

*REYv. MAKER.

On*tari'o Tempeýiranre Âcl-Mlagisiraie's Cowiciiona for Offencea
againai sec. 41-Havinfi Iloxicviing ikjuor in Place other
I/un Privair Dwvelin Ja-iing Apartments in Secon~d
8iorcy of BiIiç-r~dFloor Coffiainingi Theatre and

8hop-LTpM Pri of Burildinig Uonlainiug Âusembly-hale-
&r.S 2i (1)-Poù Added bvj 8 Geo. V. eh. 40, sec. 3-

" Exclwdue Jlenl omnirio-cilr of Liquor of
Itre. Defr?:nda n0- ai saine Turne and Plc-itntOffoncs--

&c. !4(2) (7( (;Co. V. eh. .5O, se. 30).

Motion to) qua8h thi. stparate convictions of Michael Nfaker,
Nicholaa. -Maker, undi W. Aziz, by tiie Police MagilaLrate for the

Tom i of Napanec, under -;ce. 41 of the. Ontario Tempe-rance Art,
for havlnig or keepýing intoxicating liquor in a place otli.r than a
private dw.lling houase.

The. conviction in vcd cas was attacked on th. ground that
the. magistrate erreti ln holding thaI the. plae was nol a privat.
dwefling ho a nd ip the cm,%e of Nicholas Msaker andi W. Azi
on1 thi. furtli.r grountgi that thi. llquor in repect Mf which aci of
them %vas convicted "wfound anti seize t athle sme time aI
w-hieh the. seisur. of the. liquor of Nichael Mak.r vas mnade andi
inUw si.arne iw(eIling'

E. C. Porter, K.C., for the defexdantê.
'. P. ronawi, for the. nagistrate..

On J,, in a&written judimut, mali that the lire. defendanta
ocupied moisns or apartrnents on the firaI floor above tii grouind
four of the. burilding knowu a. "t1heRne bIOck" in Napane.
Theound floor vas isd for a rnovl*g pleture theatre operated
hy MNichael Mfaker, by a dry gcooda siiop ocuidby Michael

MkNak.r, anti by, a tailor sho o(>cculieti by one Hogan. Belveen
tii. thentie andtie dr. y gooda shop vas a hallwsy op.ning frorn
tie street an in no w1 ay conui.cled vith either lisatre or .hop.

Fro ti. al a larwa rs 1 ti. er mtre. romenh.hallway
a h li hati of thus 8tirway vas a doorway into a mmnhi
rented ho tiie Plyrnouth limthhin. Anotiier doorway led int
Michael Mlakgr'g quartera, whicii wer oceupied by hlmi and his
vif. anti fasnlly andi by Nicliolas Maker. TWa hall vas blocked

Abolmit liay by a vauilt, but from MÙ.er'a roosi3 there vau
ace o th le rear hall snd ais.l to the soowna occupled by Auiz.
Erom tiie rear hall there vas a sta&rway allowing cer-n.to tii. yard
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the. rear of the building. The third storey was partly occupied
Miss Rennie, and also contained a hall occupied by the Cana-

in Order of Foresters. From the rear part of the hallway in
e first storey above the ground floor another hallway rau at
;ht angles, and from it two doors opened into the MUission-hall.
om this hallway a stairway had at one time comm'nnicated w-ith
ichael M.Naker's shop.
In order to, comply with the requirements of the Act, -Michael

ak-er dlosed uip the mens of communication between theQ shfop
low aud the fiat ini which he and the other defendants lived,
, placing nails over the lateli of one of the. doors and by otherwise
iliug up the doorways. There was, upon the evidence, somec
ubt as to the bona fides of the effort made to, comply with the.

But on another ground, the case of the. defendants failed.
etion 2 (i) defines a "private dwelling house" as~ "a separate
~eIiing with a separate door for ingress and egress, and actually
d exchjsively occupied and used as a private residence." Cer-
in qualifications follow. Before the. amending Act of 1918
Geo. V. ch. 40, me. 3), the existence under the saine roof with

e dwellUng hous. o! any shop or place o! business, broadly
eming, took the dwelling out of the definition: Rex v. Purdy
917), 41 O.L.R. 49. By sec. 3 of 8 Geo. V. ch. 40 a proviso
L a.dded to clause (i), para. (i): "Provided, however, that wheère
e office, shop or place of business mentioned in this subdivision
on the. ground floor of any building which above the ground
or is used exclusively for living apartinents ia-ving no internaI
mmeuncatior with the. ground fluor, such apartmentis...

alU b. regarded as a private dwelling houa.." The exclusive
e refers to the. whole of the buildling above the. ground fluor.

eetebuilding contained, above the. ground fior, the iMission-
dandthe. Foresters' hall. The upper storeys were flot ulsed

:clusively for living apartmnents. By para.ý (i), tiie partial
:uain or use of a building as a "public hall" or "hall o!

ky ociety or Order " depri ves the. residential. part of the. building
~it "piv>ate" character. It would b. anomalous to exclude

6 right to have a public hall within the sanie building as a
beln ouse wiien the dwelling comprises the. Nvhole of the. rest

tebuilding, and to permit it in the, case o! a dwelling bouse
cuying oùly the, upper part of the, building.

Upnthe fuxtiier ground set up by Nicholas 'Maker and Aziz
De ave), tiiere was no denial that liquor of these two defendauta
w found. Tihe objection was tia.t 'the. seizure was made at

e aetime and in the. saie place. This was not tii. case of
roperonsbeing convicted o! the. saie offeuce under sec. 84

),addby 7 Geo. V. ch. 50, sec. 30. Each defendant was
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siiewn te, have bad intoxieating liquor in the. forbidden place.
It was a no-,el suggestion tiiat, ini these cireumastances, only one
was guilty because the. place wa the sanie or the seizure took
place on tiie saune day. The), were ail severafly guilty of distinct
offences; and, even if the. liquor iiad bek>nged to thera as ce-
owners, they would eaeh have been equally guilty of a distinct
offence. Section 84 (2) applies te cases where there is an "occu-
pant" liab1li on technical grounds and an actual offender. In
thi. present case ail the dfndants were "actual offenders."

Motions diamliased wilh coMas.

OR>z1 J. AoUGUS 19'Ri, 1920.

RF FERGUSON AND ROWLEY.

Will-Detise of Land-Ruitraittt on Alienation during Life of
Daise-lm'nolidi*y-Eziinctioi of Charges on Lad-Appli-
cation und(er Vendora and Pmi.ha8ers Aci-Notice Served on
>osibl CimataR Io r Appear on Raf urn of Appli-
cation-Barring of Cblaims.-Costs.

Motion by a vendor ef land for an order, under the Vendons
and Purchasers Act, declaring that an objection te the titi. made
by the. purchaser was invalid.

The. motion wa. heard in tiie We.kly Court, Toronto.
Shirley Dnison, KCand 'Maurice C.ral>trxe, frti edr
Cordon W'aldrbn, for the purchaser.

Ou;DFý J., in a written jiudpnent, said that the. purcha.sor oh-
ijectedi t tiie titl. of tii. vendor on the. ground that one Elllen

Meaewheonvyed in 181 toa peessrin title ofthie
vendior, wws net, able Wo convey tii. f...

Ellen MevCabe derived titie undter tii. wiil of lier fatiier, ?Patrick
Trainer. The exactdateif his dvath wis notshewn, but it was
beofere the l4ti May 178, Ls ii will was r.itrdon that day.
lie dlir(,cted( that his reail es-tte( shoutid 1e rented, and the. rente
divid<,d equjally ameong his thr-ee dlatglitern, EUlen, Catherine, and
Jatie, matil Catherine should reeeive 800X and Jane S300, when
thvir claimi siiould ceLk, and the. wiioi. of the rent should becemee
payable te1 Ellesu, " to w homi 1 iereby bequ.ath " the. land ini ques-
tion, "butt she iny, aaid daughter F..Uen qhail net seli the preperty
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uit may at lier dcath will it taýlo who shie niayv desire.- On the
st February, 11,Ellen Traînor (then ElIlen Me½be onveyed
ie lanidin fce te William and Jame(s(Cairns, fromn whomi, by exra
wene conveyances, the vendor derived his title.

It was stated that one Kelsy God-on, througli whomi the titile
ad passed, was obliged, in order te, satisf y a purchaseri from i hln,

pay a sumn of mioney to, the purclise;r to îidues hmii teIo ep
ie title, and that Godson had procured from, Ellen eae wlio
,as stil alive, a will giving the property to hirm, and that ini the
)nveyance which he executed lie reserved ail Mes rights under
iat Mfll.

Due notice of this application was given to Catherine Shorteil,,
Jien MoCabe, and Michael Trainor, the surviving daugliters
iid son of Patrick Trainor, and aise te Kelsey Godson, but no one

ppae.for any of tliem on the return of the motion. Their
ghts, if any, iniglit be disposed of on this motion. Jane Trainor,
tterwards Jane Doherty, died leaving no issue. As Jane's claim
ould lie for only $300) out of the rent, and Ellen disposed of the
md ini 1881, it was reasoxnable te assumne that Jane had long since
een paid or lier charge on the land liad been effectually barred.

The neat point for determnination was, whetlier or net the
etraint upon alienation attempted by tIe words, " but sIc iny
iid daughter Ellen shail net sell the property," which followed
legift to lier ini fee, was valid.

A goneral restraint upon alienatîon is invftlid. A cenfliet of
athority lias arisen upon the question as Wo the extent te which a
artia restraint may be vaiid.

JReference to Blackburn v. McCallum (1903), 33 Can. S.C.R. 65,
ad Hutt v. Hutt (1911), 24 O.L.R. 574.

Ini the present case the restraint on alienation was general-
iat is, to the extent of whatever Lime it was limited te, it was an
boùue. prohibition against seiling the land. There was indeed no
rpes limitation as te Lime. If LIe prohibition against seling

oudb. interpreted as extending te Ellen Traimor's heirs or
jrlegal personal represenitatives, the restriction would be void,
wu-it would bcgeneral in alrespects. If it was to becon-
drdas a restriction Iinmited Wo the lifetime of Ellen Trameor, iL

as te less a general restriction, thoughli hrited as Wo Lime.
he erned Judge could see ne distinction in principle between

iersrito here and those in the two cases cited.
IfR Winstanley (1884), 6 OR. 315, was applicable Wo the

casl ee, iL bad been overruled by LIe B3lackburn and IIutt

San order deolaring that the attemipt hy the
nor Le restrain bis daughter EUlen Jroini seiling
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the. land during lier lifetimie waa invalid; that the conveyance
mnace liy ber througli wbich the vendor derived bis titi. conveyed
the fec; and tbat the rdaims, if any, of those who were served with
notice were barred.,

In Yi ew (if the doubt wbich pre viously exiqted a.; to the. law, and
eç;etciallyî in view of the possible caim wbièh God-on mnight bave
set up' tb. purcliaser w-as to sonie extent justified in net aceptmng
the ltle without an application to th(, Court; and so tb. order
shouÀld go withouit casts.

OHDEJ. AUGUST 1l9TII, 1920.

'R L,1IA W K 1NS.

»oedConMun--oiwqnceof Land to Son of Grantor for
14fe 7cilh Powiieýr loApon by WliMl among Childlrc? of «rani.e
- -17 Dofal of Appoinimont, R?>emainider Io Such of the Hleirs
of Mh. Graffler ae "wroud b. Entiled Io sanie byî Qperation of
Law-u in Shelley'. Casi.-Worda of Limitation Including
W1hole Liw. (of SoeonCapable of Itzheniing-Esa a in
Fore-W iif- (if rae-limor I)nterest-Dmower-Effect of
FE'ecuting Power of pOILJCSCM of Construction.

Motion mnder Ruide 604, by Peter Haknfor an order
deteriiingthe proper construction of a certain deed.

l'he motion WM- hieurd ini tii. Weecly Court, Toronto.
:R. .1. McIAtughulin, C for the- applicazit azid for Rosena

Hfawkins.
F. W. H*arcourt, K.C., Officiai Gmardian, representing al
peoswho may become the. heir4 of Petýer Hfawkins, whether in

esse or not iii eme, and who would not, in case of his deýatl at
the proeint ime, b. heins.

No on. p.ae for Thorium Hawkins, Sarali McM(N.ahon, or
'Marrt Allingham, who were served with notice4- of the. appli-
cation.

00,J., in a writteni judginent, said that Peter Hawkins
lmd rie cbildren living at th(, prement Lime, and, ini the event of
bis deatli at tb. pretent Lime, intestate, thoso entitled te bisi
propc-rty woiuld bf* his wife, Rosena Ilawk-mns, his brother, Thiomas
laiwkinsm, and him misteru, Sarah MrMaIioII and Margaret Alling-
bain. ail of wvhoa were over 21; and there were no otiierpersona
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w living wlio would ho entitled to any înterest ini his property
heirs at law or next of kmn or otlierwise.
The. deed in question was dated the 27th October, 1891, and

's made lin pursuance of the Act respecting Short, Formns of
>nveyanees, between Josephi Hawkins as grantor, Frances
twkina, bis wife, for tlie purpose of barring lier dowNer, and Peter
iwkins as grantee. After reciting in the deed thiat Josephiwa
L- father of Peter, and also, a collateral agreement whvlereb)y
rtain surus were to ho charged upon the land, the gr-antor, in
asideration of thie preinises and $1, conveyed to the grantee,
i boira and asinthe land in question, to, have and to hold
to the. grantee -fto and for hîs sole and only use for and during

natural life wi tliout impeachiment of waste," and, after the
ath of the grantee (Peter), "1then to have and to liold unto sucli
the. children of" Peter as' lie "sall by will appoint, and ini

fawJt of sucli appointment then to liave and to liold to 8uch of
- heira of " Peter " wlio would be entitled to saie by operation

Tfhe resi question was, whetlier Peter took the fee simple or
Iy a life.estate-no question of an estate tail was involved.
The. intermediate power of appointinent, whicli Peter is under
obligation Wo exercise, dmo not prevent, the. eoalcscing or

mrgng of th. estate for life and the remainider to bis licirs so
tp vet in hlm tlie absolute fée simple: Jesson v. Wriglit (1820),
ýfgh1.
Are the words, "sucli of tlie heira of Peter as would be entitled
opera.tion of law, " W o onstrued as words of limitation and

àvlsent Wo " the lieirs of Peter," and so witbin the rule ini Slielley'a
se, or as indicating a particular class of persons wlio, on Peter's
itii and in default of appointment, are Wo take as purchasera
1 iiot by desceut?
Reference to Van Grutten v. Foxwell, [1807J A.C. 658, 677,
i Evas v. Evans, [1892] 2 Cli. 173, 190.
The learned Judge aaid that, after giving the point mueli care-

cosdrtien, hie liad corne Wo the conclusion that tlie Evans
îe 818 not apply, or must ho considered as in conflict witli the.

,mo o the. Huse of Lords in the. Van Grutten case, and that
Swords of limitation in the. Hawkins deed are intended "Wo

lethe. wliole line of succession capable of inheriting;" and
Seor that Peter became immediately entitled Wo ihe legal

Aohrquestion wus submitted: whetlier, in case of the. death
Peer leaving bis wife surviving, she would ho entitled Wo any
eetin the. land under the deed. Peter's wife could derive

inerstuder the. deed in any circumstances. Her husband's
gi nfe. wilI entitle lier Wo dower if alie survives him. But it
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may be possible for hini to Ment lier da&im to dower by executing
the. power of appointmient. Whether under the. limitation in
the. dèed lie can (Io so Je doubtful. See Amour on~ Real Property,
21M1 ed., pp. 114, 115, note (J).

The. costs of the Official Guardiai, wlio wss appointed by the
Court to reproeenut thoe wliose interests mniglit have becn adverse
to lias. of Peter, ougiit nevrhls to b. paid by Peter, lier.
being no olier source f rom wbicb tii.y carib psid.

OD, J. AUQUST l9'-1, 19)20,

CITAIT & LI-ON v. HIARDING.

Coaradt-Sale of Bsaies-&pudiaiion bij Vend(or---G rôiÀnd., for
A tidffa -Duknnm-K niowkdge ofPirMeU.e.

.cI,ilblc Bargain--Lack of Iiidependen*l od* Ci f
&hlcilor for Purcargwt-»uly of &olicilor---Ratification-
Watit of CoaiyFidg f Trial Judg.

In tbis action the. plaintiffs cWmined specific performance of ani
areet foi the. sale te lhim of the. d.fendant's tailoring husies.,

fixturo, and leme, thi. defendant liaving repudiated the. contract
and rf.dte carry it out.

l'ho action wao tried w-ithout a jury at a Toronto sittinps.

01a>, J., in a wiitte» judgment, said liat the. prouind for the
def»at'ur.puidiation of the. contract, though not givrn at thei
tiiwve tat tfr defendant .ntered int. thi. contract wiien $0

dInainkliat ic wm unable teo prei the fec t of t, tcthe
knowliedg. of tli. pIaiitiffs, and that lb m- an uwconscionabl.

Thi. cIuiii for mpeclfit perfortnance was abandoned nt the. trial
so liait the. mole que.stion te b. determined wa wii.li.r or not the.
ctract could b. avoided by the. defenamt.

T111. fimnetwas dated the. 251,h Jui., 1919. Fromn the
pr'osApril up te the. mùing of tii. arxm-t tii. defendaut

iiad b..»v drinking iieavily and steadily, aud tii. pluintiff 1Iýon
admtuitt.d( that h. was aware of thi. fact. Th. denat'a bu.sinsa
iiad 1,wen ai ubeadily prse on. i and iiad produoed an annual
niet profit of from 1t O to $7,000. Thérosdeato for the. sle

mis $1,0W0. On the. aeti June, the de(foýndauLt informed the
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p1aintifis that ho d11d not, intend to) ca.rry oult the bargain. lIe, said
thât hoe was still in the sainle c.ond(ition when lie ropuiaýteci the.

cotc as lie had beeýn whlen lie signed it. Tihe p):latiffs wvere
attonded and assistedh ty thoir soictr on ti 25th J u ie, 1919, when

the. aroetwas ma'de 'i the defendant's prmes The agrvc-
mènt %vas drawn 1by, tie solicitor. The defendant LUId no advice

or asýsstance, professional or otherwiase.
Eve-(n when nio snch question as that of driunkennce>s i., involved,if alwaYs cra~an uinpleaqsant impres,,sion when two mon with

thair solicitoir eaUl uponi another mi who, withoutaâny independent
advioe signs an agreemnent wvhich is prepared by the, solicitor forthe othea-, and whien thiat agremont 1bioul tinfair and is

IWudiated1 shortly afterwards,
In every caLse where therc is the Iea-t doubt in thw mmnd of tiiesgolicitor for the. ono piarty as t4 whc:1her the other part-y iý eaàpahl,of protcting hnefit is th(: dluty« of that soi iniisl-r.Uetion, if for no other eanto sZc, if pmblthat Uic otherpar-y i,; adiqately rersne;and. l ic 1w 2emme (4 suaiiTdjýn1n ri -1 rtaion,. kt i the. i duty of 1 ie ( ' ulrt t ws'I urt ilniwethe raati n ordler i4 se whctheýr or riot thel as - eqa
oveaciig r lnit, ilab ( dliog,

Ouir law as to the. riglht to atoil al cont-tct for dika~Or
I it , lni ti Ie-arned Judi(gi-s pion n nlin vae lmuait

uinfair. A1 im.u while so drink or lmurNaui as 1À b. abuoltutely.
if wa itist doing f ofr mhsapcatso (I t

(if hie sot- i'u. conco(lýrned, iiaa exocuite aL doc-urent whi
doehlm iclcfflai l hemi; l>it, if i dnmikpn rondi tion or limi»~it lu mot lcnown to tii. other peatNy. the. conitract calinot lie

*vold.d:vo ofM~~ -w ti gland, vol,? , p). 312.
If in the. premont ciu if were cIer thât xi,-itiior the. pWtitfffà

nor thlair moticitor lied booýn imsre of Iltirding's condition, te con-trat .ouild flot bc avoided. Blit LÀon knew fiat Ilanding lied
basa drinking for meonthm prior to the. 25t:h June, 1919; tie. plain-

tiggtç ýwùiîcitoi ,rný lem 1eanlng a ner votus wre-ck mwheu h. Kignied
t1wagremct; on tii. day- foIli i ghe mwfotind i» bed ata

tismo hi wban ait men of busin e an, iii an abrt hu s of0the b&Mài wr extemiy favourahlo, tÀ the. plaintiffs; anmd
Hadn eoted withouit nendn

Vp'lon thoe <actm, the inding must b.t that tber was a deliberai.
attept made by the. plaintiffs txe procure the defendant's hui»...

for an indqaeprice; tha ie ho& was dm¶mnk, fo timeir know1edge,
*bfrae iged the gemn sntt nm rape.t hn atuefthe framuaction; thiat it was wmonscionelp and improper
to bave roeded witli the. prepration anmd exeufion of fie aremnin smash cicns&cunfil thi. defendant lied efthoe reov-*Id i se or hâd oecured the, protoction of an nendt
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legatl adssr;sd that Hairding's hielee(ýs cniinconirniied
during ilhe whole of the following stage of the trainsavtion; and
that lie wtw not capable of ratifying aiinytbing ichel lie had donce
up Wo the time when he re ite h agreement and devktrud it,
void.

IlTe deeuan s entithled ti avoid the conitraet, and the
action s4ho11ld 4i inise with costs.

OJEJ.Ai-ouIST 2ls'T, 1920.

*RE O'DONNELL AND) NICHOLSON.

Dee-Coveynceof Lind la Dead Person " h1'. ileira and ;Lssigns"
-Inopealive n4rumei-Neceaary ncîidet oDedPrte
-Dd*ry--idene Esoppe-Tite fy P.eso-ii

taili. Ad>ct, 4 1, 4-Pesb Disability of Pecrson
Chaiming udier Grnuf4or.

An application by a prhsrof land, under the N'endors and
Pueasr Afortan erder (ltrtiit>he validity 0f an objection

to the vendo?'s title.

1,11 m)otion waaL hear4I in the Weekly Court, Toronto).
1). t'rqluhairt, for the purchatser.

i. . WiIoughby, for the vendor.

Oix J., in il written jud(gili.nlt, said that one ofth
th. èhaln of tiâte vu. regsteýred wvaa il conveyancc by way
fros# Levi 'Suider Wo lienry Mcato~dated the '241
18791, adrged u on he 121h 'May, 190K4. Hlenry NI
hait in fa( died on the 4th Jauuiary, 1879, more tbsn tbri,
prier WÀ the dau) of the conveyance. It wa8 not sugges
th. dm 1 wasi really executed prier to bis death and
erro datedI af terwards; it peae that 11 .Cartney had p

or agred to purchees, in bis fi(tirn., and died Meore the
anoe wam made, and that, threugh the stupidity of soins i
cOnveysoew, th. deed was su drs.wn aud exeruted as to
Wo eenvey Wo Henry McCartney, his heirs aud aign.

The purchasvr objected to tbis ded as being wholly iu<
Wo couvey any eata in th. landa tu auy one. The pu
objection must b. .suiîsdn. Arnong th lb. lryic
a doed are tha.$ there ishaU bc at leait two parties tu il
it shall b. delivecred: Coke upen LitIleton, 35b; Blakst
2, pp. 296, 306. Amiong the requisitesmetod by BI

links in
of grant
Il April,
WCartney

n moulis
ted that
by some
urchased

convey-
nheiconsed
purport
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is - 1 hat t 1 lere .e 1 erýz ons : aile 1o cotru gn 4-g,1 .11:1elu contratil ih
for the purpses ilt-il 1, 1 hu deed .- Thuvre Mas moi, lien
the. dIelvd was exer(,i Iut 1v u, i ýl1 $dr , an l ue\ ipe-1l f-r son 1 as t 1 l
1ieurv -NMc&arteyý %will.th boni lit- purpor4)it4,d ri) u*ontra-t. Nor.

wasthr ail >ucub pvrson) Io %wbouîl oýr For.wos luuit the dee
could 1ve dei ereýd, Th4urt Isz no prinuciplo whilri rail1 iniaku the

iii llenry McC artniev during bIlifti
t %vas argue-d thiat the granit nxight operait, as a directg, coýn-

veyanice of thet fui. to bis hevirs. Ill 2 Pr (o' (oi1kv\ mnuilg,
P. 394, it is Said: ' Witbreernc to indientures il t sels to Le a
geýnerail rule that nug onev cari Le conidr a apartý 19) a du
unl&ý lie be nazned as a1 party hInt laus uuti iiv nainest,
of 1h. personis wbio art, forinàlil adepati. Ani Ill X BI*lit-
wood anld Jatrlmatl's ('onveyanr(Iig, p. 4113. il is Said: Welire tht,
dee-d laeprae ta Le made heM enth rrte the parties
uined are aloncv parties ta illw isumn It, yL'e iluit a

deed inade tetweenl A. as gratitor, of 1hw (1n10 part. and a*Ill th',

in favour oif the heirs as if exr rsll namedq se lbntn onl
Deds p. 127, as taded ill fa of a las), But thjIs dvrud

and bis heirs cannoI Le mil >tlitt ws te parties with woi
th(,edeeis ,made. Illailye ý t. eb isithis deed donmit tak

maiy es&t n V face( (if ici dceid. Thr words areý iinerýly wcrds
of limitation t4a describe thie esutt i feT, which. the- deed pur-

piorted to oon v to er McCartnie.ven if the deed eoilid
opýerate as a direct grant Iot1 lb.hiin as if n the îhcy wotd
ini 1879 have no ie m erev a life-es;tate and miot the, fee. 1

nuit4 hold, therfore th Ilt4 g Il in queStionI \ws wb ll io-
mrtive t4) conivey any estate eilhi-r rut roa( i1vN-ly ta lenry

Mecartney in bis lifq-titno or drtly ta ll b i rs, lis onily" valuie
im as a piece of evienc oprainig pcr-haps tri tbe nature of ail
eatoppel as aginst Le\i Slider-I anld bIl biris or legal personal

Tren seemed Iu 1we ample and fatirly' SaLtiactory vilec
that the widow and heirs of l{enry Me(arne (wlio had gonle

lao osx sto prior tu his del) cu irte lnd exrluslvely
from 1879 ta 1905, wheni tii. presenli venidor acquired lb. lande(L,

and tiie pr'esent vendor siie that date. Wliat %%IL lacking,
and what the purchauser w-aa entitled t4), was satisfactor-y evidencve
tht the, right of air\ pe-rson elaiinng under Levi Sridrild wvlo
m~ig have been under somne disabilily liait beeni efecual

bamred by lapse of bine. Il seemled balrdly possible tbat afler
41 ya azny such right could now exist, havinig inive the luni-
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ltions i\ed byN the. Limitations -%e, R~..1914 ei. 7.5, sers.
40.,41, atid 4*2; but thus ought not to he deterinined 'witiiout furtiier
information-

If there aire to 4. any costd of this application, tii.y siiould ho
paid by the iendor.

ORnE, J., IN CHIAMBERS. AUGUST 24'TIi 1920).

*REX Y.,CHAPPUS.

Opiario Temperane Act-Magistrales ConvtiCf1on for Off ence
(igaipiet Re«. 41-H o4tng Inkiinitg Liquwr in Place other Ihaii
Private Dwtiellir;g Homae--Liquor Seized tqxmn Truck in Couîrse

(if Carrnage lo J>cfeidaiWa If ouse-Pmn'chase on Terms ihai
Properiy tmolIo Pca uitil Ddlivery ai Hotisc--ýYend#r Takiig
Rù*k of Dlvr-aeof Gooda Art, 1920, sers. 19, 2-

Ab.,eseme cf Etid.wce thoi Defeiid<zni in Posesson or Confrol
oýf Liquîor wrhei &e zd--'iy.ding of MIagistroiû--No Evid ence tu

Spo-Cm&idioni Qiiashed.

Motion Io quasii the. conviction of the. defendant by the. Police
Maisrt for theCity of Windsor for a offf8fc gist<-ù. 41

of the. Onturio Tompermce Aet, viz., unlawfully iiaving, orith
19tii JuIv, 1920, intoxicating liquor ini a place other thaii the.
Private dwelling house ln whicii the. defendant resid.d.

The. ronviction was as for a second offeuce, and thiedendt
was .enitpnoed ta 6 myontha' iniprisonnent at liard latour in the.
Ontario Roefortnatory.

J. W. Curry, K.C,, fer the. defendant.
Edward Bayly, X.C., for the. mgsrte.

,Ru J., in a wuitten judgixit, said that 65 or 66 casa of
whisky wrùa.iaedl by the. Licous. Inspector, about 2.30 a.sn. on

the. 2Oth July, 1920, whl loaded upon a truck wiié was bein#
driven i pon a public highiway b)y one V. Tii. defendant ws
driving liehinci thg. truck in a touring car. Apart f rom tuat,
tiier. ws.g noting at tliat tini. to indicate that the. dfnat
own.dý( the. mhisk y or bad it in his osmo or charge or control.
V. wa8 c"eId for tie surtinad mwore tiat the. defoudant
liad corme to us, place at 12.45 that nigiit, wakened him up, and

toldi hlm tuat on. 1). wanted him at hi. <t).'.) bouse witii a truck,
as 1). had a b.ad for V. Il. w.nt to .)'. bouse snd found theo
defesadant tuer. Tl'ie 66 cases were load.d on the truck by VI.
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and D., the defendant, assiltng by handing the- case>s front ii.
celar to D.,who in turnpazsxed themiit4oV. 1).aato pay V.

V. left withi the, load, and the defendant followed lit hi.s car- Ab'oit
haif way to the defendant's house. ilhe 1hsy a siedb th(,

D-cak for the pirc"setol(n. deniedl haing -old tuhisk
totIled(lef endant,1lit saidthlat.hewasi o sE-1 lltothe dendant
at theI.i.atter*s house;: that hoe waas to de1iveýr it at the efnan'
houa.,' and wLas Io get. no lmiley uintil ila eicrdtee
and that ià was part of ithargain that the. defendant iws lo
take no chance oni de-iNverig it. but that P., was to take thiat.
chance for hlm.

If thev effeet of the býargaini between 1). and thv oedn a
to p)ak the. property ini the whisky to the de(fendaniiit as !soonl :l

it was appropriatcd to the eonitract. thi. defendant miust b. guilt ' ;
but it was cont4.nded that there was no evidence which justifled
the. mag1irat.c in eoming Wo the. conclusion that ti his was
owned byor wasin theo ~oor contro1 of tlwdefndant.

in entering into a barg&in wilth D.. whieh, if compl.ted, wAould
renuit in a tale. the defendant wais a&isisting PIo W ommnit an

ofece against the. Aet. D. ws ili fac-t co itdunder secr. 40
for selling or offering for sale this ýery- whsk thv de(frudal.nt;
but that fact had no bearing lapon ti. question bu v- defterntin.ýd

Upon the eiidence, the. prupeýrty in Ille whisýkyN lad flot ps
to Illedefendatu Sale]üof Coods Act, 1920, I0&ý' I1 Gýo. V. chi,. 0,
wues. 19, '-0 (O0.); WiLson v. Shaver (11101), 3 O.R. l1n.

The. only evidence aB 1<> the ternis cf the. contract was tiat, of
D- t. the flet that no sale wnIs t' take place iimtil Ille whisky

wadsv.. at the. defendant's houise; and that. wss the only,
evideuce tuat fastened tapon the defendant, any Iinta in the.
w his ky. he.vwas no ednc hatý Ille defondant, ianl charge
or çlOrtrol of it. or that V. wsin any may slibjee4t t his orders or
under hi. control.

There wu no prima facie proof of hx*À,eo y thi. defeudant
wbkh would of ita.w1 in spit. of any otuer ein.,suppott the.

conviction upon a motion t4 qtaa.h. If the . magistrat.,'. conclusion
vum that tii. defendant, was influ 'un or rharge or Kontrol of

the whis3ky whul. Qon it way front 1).'-hot apart front an:
queston of own.ruhip, blair. was rio evidenSe W support that

The, conviction miuit b. quashed, witli the. usual order for the.
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ORInz, J.. vsCt.Moes Aur;usT 251-1, 1920.

Bat~kupkt-Msinme A te lLhoriscd Trwsiee under Ba iikriqliwy
Ad il1PrviuaA&,ignmeMd under Onujario Aam'gmnenls

adPrcfeyreee Arld-refeedigs Taken upider-Notioes to
CdUr-C'redýitors' MeLn-o Iont Adopt under Banjk-

ruptey Ac- Abwe of Protieiopi iii Jankrupkey Act Warra~npg
di)ot -Isralidity of Prevùno. sein.tBnrp

ACf, gse. 2 (q), $ (a), 9, 11(4-Pu4icalion in Canaila Gazetie.

Motion by W. R. Morris, an auithorLsed asign.ce wader the.
liarkrup)tÀcy Act, 1919, for un order confinining the. steps taken by
the applicant for tie prtcin of lthe creditors andi the. mindh.ig-up
of thu catateo etHnry G. White, dübtor, andi declaring that tiie
applicant, asn torýý trusteü, and the. insp-ctimria ned by the.
creditors, aro at liberty to proc ed with the. winding-up of the.
aff.imtofithe d4btor as if a certalin meealeeting of creditors
ii.Id on tii. loth August, 1920o, had be iicId wider andi by vir-tue
of the. Bankrupýtcy Act.

J. F. Strickland, foi the. applicant.

Oin,, J., in a wrt. u~et sai that on tii. 27tii Jiuly,
19*20, Wvhite matvie an) as-gn t for tiie bennfit of hiei creditors,
iander the Qnztairio Assigiimients and Prfrne A, te the appli-

cwit, wiio hiad net aI thaI timie lxei appoint.di an atiieoriseti
truste und.r tii. Act. l'ie4gi. iieit %vis r.gisterîed n requireti
by the Ontaio Act, andth le u.sual notice toecreditors wiss inaileti
by 'eitee Itttýr on the 31st July, 1920, to eachcreditor, and

wu &ýo ublshe ina nwspperon the. 31st July anti 4tii Auiguat,
19'20. Purwuant teý tii. notice, a meeting of creditors wa-s helti
on the lOth Auguit, 1920.

Thigi eting, by rià"ution, instr-uet.dq the iine te obtain
fri Whiite ail imiiiintier tiie Bankruptoy Act; andi, if
that was not oblaineti within tlire daym, '-to fil,. an application
befor. tiie Court te bave Whit decelarei a Ihankrupt,' etc.

On the. marne day, the. apcnt waa appointeti an autiioriseti
trustde. untier the. Art; andi on the. l3tii August, 1920, Whiite made
an iugiiet te the. applicant, in the. tern (No. 18) atoie

1By 11 eaim.itnidi i g A et, 10& 11OeoK. V.ô. 4,e. 2, theCourt
]la%, give leav-e te) a coeleration te be wound up, or to continue
windlnig-up p)roceed(4ing8; but the. learned Jutigo.wns not referred

to and had 1"m unab1e to find any provison in theActor inthie
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asenmetsw1hicli e'en by impliuation, enmpowIerý ilhe Court
ei ILh lr t( aut h'oriSe amni insolt e rsox11i1 b ma1:ke a , ollnt aryv

aoeinmenIt othier thani as authur s*st bY the -%,ti. or Wo coninui
prxoeednig8' alri-adv IHegun1 under iU vohmtar (Iimnn r

W î car thaIt p)roceings aIlreadyl takI.n 1undetr a11y %nuthoIler-
is4ed vo1luntary \ gmntsalU deu, hiave beentak
undeýr the A.%i

The Banrute At imakos a volunltary aaiigflilwnt auI act of
bankruptcn jsc 3(), aiid further dvclare (ec 9) 0tail vi

aignme i)tliotr than authors assigimnnt, made(iI 1Y :th
nmetdebWor for ilxc guneral bondiuit of his; crcd1Iurs, shal 1H.

nuil afid Noid. >o far aIs pýroceed4ings undeIIr 1.11(.upcvAc
are eoore~ihat nxasthat no sud nuhoic ssgun
eu h:av zamy- ýa1Idi(.y uwter e.

Tfic mee.(tinig of creditons mus probýaHly rtgul.ar-ly heud su far as,,
tIcit, emnt of the Qultario .Act lkre conered utsec. il _11
of the Ba.4ptyAt requ iirt- the ilotice callig Ileri met
of creditors W o, b1lishedý il) Ill Canlada (Gazi-tu (secde4ito

of 'ýaec,"sc (q) ). ItIs ociabeta sorie ero
cntitled to lx. presen: lit. tlIv meeting faile-d Wx liar of it bcas

o! the failuire Wo publiAi tIc nioti-iic lu te (Gaiuetk. lit suid1 cir-
cumiitanoes,- tW Nalidatv tIc meeý(tinig wolidd not, bo proper, veni if

there waaâe power W' do so.
All that to)k place prior WÀ thie .L.;rsedaiignlmlvft cf tlIc

13th Auguest, 1920, muuat ho disregarded; anid t1wIntmate 1inust
commence aniew by p)ulli,41iing and mailing proper notices i tIc(
mnaw>er required by the Act and Rides and holding a newv

metin of creditors.

Qn»zE, J. AUtT21.1, 1920.

RF~ COOPER AMI) KNOWLER1.

D.c-Cnegnoof Land in Fee SimpWil--Hukendumii lo Graflec
ffor, aieht Ues as he m<itAppin* Iapir J)ofauU o! pi imn

to Graniee Nisq JJ&rs aind A"iqras-Rule in Shelle ',4 Case-
Legol EsSaie in Graiee-TVifé*s Righli o Dowaer-Vdo arId
PurcJiaser- Wight of Prrhaser to Requiirc Bar of Dowery in

Conveglance froin (Ivanlec--2Uemèpl ù? Correrf Conrrya pie-, -
Notice t) Wlifr-- Rule 602.

Motion, umder the. Vendorsand P1urchItuerm Act, a vvndor of
land for an order devlariuig thrit lie cari mnae a good( titie by a
Sooeyanee witUiout ai bar of dower by fls wife.
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The motion wvas heard in the Weekly Court, Toronto.
J. E. Pasnfor tiie vendor.
W.ý A- Birdn, for tiie purcha&er.

RDJ., in a ritnjudgment, aaid thât th. vendor's titie
wflsdervedby con veyance made, in pursuance of the Short Forms

of Conveyances Act, on tiie 2nd *1919, whereby the
land whichi ho now proposed to convey waa granled to hlm in f..e
simple, " to have and to hold unto the. said grantee, is heirsand
signa, to and for sucli uiies as the grante. may by deed or by will
apoint, and in default of aponmn then t hold umto th. said

pranlees, his heirs and samigns, in fee simple."
Owing to th. nameocf th. grautor in this deed having been

q.l.ld "Stt&iar,» a new d.ed was subsequently execuited and

second d.ed otiierwise oorre«ponded wlth the. carlier doed, except
thati n the. portion) of the. d.ed technically known as " the premises,»
inatead of the iwcrds "dclii grant unlo the. said grante. lu f..
simple," are the. worda. "dciii grant unto the said grant.. as
hereinafuer i;ta*e4d.»

The. primiary lutention of the. second deed app.ared to have
WeeR to correct th. iiq)lig but it alW appeared to have beeu

hoped, by suhstituting the. words "&s hereinafter stated" for
"iu f.. Simle" oN-ercomon the objection to tiie title raiged by
the p)urchae-r.

The. second dced, iiowover, accomplisiied nqthing. Thi. mis-
spelling oif the grnntor's naine ilid not invalidate the varlier deed,
sud wbaLt.ver ùeate Stewart pseedpasxx fromn hmii by
exectition of the. .alier d.ed. Apart fromi this, the. subetituted
wod could not give tiie grant.. any ditTerent estale ]In the lands.
ýý 1.7nder the rule lu Sh.lley's case, the grantee, by citiier grant,
becemet seiffed 1cf the. legal estate lu fec, notwithstanding the.

Hsad the estale been liift.d to scine lArd person to hold to
such umeO s Cooper might appoint, there would still b. a great
den] cf doubt as to wiietier or ual lii. vendor oould con~vey fee
ftoxin hiq wife.'s dow.r: sve Arniour ou Real Property, 2nd ed.,
p. 114.

bp forved 10 scçept th.e titI. witiiout a proper bar of dow.r in the
conv.yanoe; snd At wvould not b. proper, with the. wif, uurepe
wnted on tiei motion, 10 comie to any final deiinupon the
question %%iiether or not th. wife waa entitled to dower.

&l t siioul b. declared thaI the vendor, posigt. couvey
wlthout bis wife joiin to bar lier dower, had not mnadeo ut a
good tille 10 the land.
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If the. pairti(ceý desire it and tliink thait the. wifeý's riglits e-in be
finally determinud uplx)i tii motion, leave w1ll b. giveil under
Rule 602 to serve on lier a notic returnable before, the. learned
Judge.

0anE, J., IN HMES Auc-vST '26Tii 1!"20.

*RF E'MPIRE TIMBER LUMBER ANI) TIE C0. IMITED.

Coma~Wndig-p-Ptironby C'rerli<s for Order under
Domipnon Art -Compa(ny Incoýrporatcd under Oniorio Con-
panies Acti Procees of Volutitaryl Wineding-tip uinde tJat Art-
Jnsolvencgj not Shw-idn-pArt, R.&.C. 1906 Ch. 1.4,
sers. û (a>, (b), Il (b), ()Pwr of Domninion Pari jomieut-
Brinçng Prorinial orrainwli Doinion Acf on
«rounids oiher than 1novec-Peio rs Deeisions-Ontari,
.Tudt'iatre Act, secs. 32 (2), $$-V'oluintarll Wiindinig-tp t.ot
Art o!Irlec-osiuin usin-N"olice t A Mtorneys-
Oenerald-Peltion )iamis&ed on other ro d-Eacseof
IDisrretio-"Juist and Eqriabie.»

Petition by Hall Brothers Limited for an order for th~e w.%inding-
up of the. above company, under tii. Dominion Wmdfing-up Art,

G. If. Segwcfor the potitioners.
Il. Il. DI)ewart, K.C., for the. company.

QaozF, J., in a written judgme(nt, suid that the Emnpire vomnpany
was incorporated1 under the. Ontario Companies Act, and was aiow
in prxo-t4 of volunltary' winding-up undeýr the, provisions of that
Act, in pui suance of a resôlut ion of tii 1w rhler ae on the
3rd July , 1920.

The. company had a nominal cýapital ot S857,OO0. Tii. evidene
a to th nature and extent of iteassets and liabilities, was a lifftI

vague, but it appeared te have certain sa-iiand equlties or
options in timbewr lands and sone luxuber on batnd, ail valu.d at

apprxiiatey ei35,000, with liabulities of about S30,00.
The petitioners werxe creditors upon an overdu. p)roiiiory

note for e")91.70 andç intcres4t. No judgmnent had 1",nroo.d
uon this ote, nor havid tere hoen default for 60 da.iý after,

4dpnn made, under sec. 4 of the. Dominion Winding-up Act.
There wu no allegation of insolvency i the. petition. Tii.

pettioersrelied moleIy upon the. tact tiiat they were creditors
ad that the. cooepauy had pau.d a resolution to wizid-up) vol
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untatrily--4hey, pSked iliqt it 1w derland that the. compan)y was a
CoJjroio té) which the. proiisions3 Qf the. Wiîndlig-tip Art are

applicable and that thi.eopn oughit to b. wound up under
tlint Avl'

Section 1 fi e. Dominion Act delare- that the. Act applies to
ail "invorporated comipanies doing business in Canadaà where-
aoe.vûr iincorpowrtedý( (a ) whirh are ins!ol vent; or ( b) iwhi an! in
liquidation or in pr0ý o f 1:ubing woujnd upY-

By sec. Il, the Court niay maike-( a wIninig-upl order, "(b)
wii.rv thi.eman at la spial meet,(,ing of the sharehiioder-, called

for ili puIrIoee lias paased a reslution re-quirinig tht, comnpany
U) W. wondi iii)" or -(e) w~hen th(- Court i.az of opinion that for
afly other reaso)n if la juat and equitaàble thnt tht, comipany mshou1d
bew1ouindu.

Vipon the meren construction of theseÀ sections. the. Court wouild
bi%' p'ower to) brilig a provincial crraonwilhin the Doinion.
Act on grounids otii.r than that of inisolvýencyý. But th(, question
whthei(r or not the. Dominion Paiaiment c'an legisiate se lis 1.

forc, a proincii(ial corporaitioin into a compu)tlsoryt %ii4ing-up1 on
any ground othoer than bakutyor insu)lvency la not yet clearly.

Ini te. Stap eel Ce. Limiited (1908), 16 O.L.R. 230, it ias
lie-lit that tii. only c1lauses of the. Doiniion Act tint can b. niade
Wo appIy te) an OzttLario coip'oration are those desýilinig withi inisol-

vec.Thnt deiio as not. been overnul.d in this Proviince.
I'w Ilainliltonl 1idal Manuilifac(.tuing Co. ?Limited (9),34 1 L
64, vaniiot he ri-garded aus aui authority" upon the. question o!
juiriadliCtiofn in confltict, riti) tii. Craxnipcae

Ili Re. Colonial Ilivestm.int Co. of Winniip.g (1913), 15 D.L.R..
G34, il, w"a lild thiit, as the. Domninion Parliani.uet lasporr
under se.91 (21) of the. Bricish. North Amnerica Acf t eolr
what constittutes inliolvency, if xniay enact that a comrpany, if in

proci-s QI volunUkry liquidation pursuant te a risolution of ifs
sharehok ila),my b. brought under the. provisions ef th(. Dominion

Widig-pAcf, on the. petition ofii arco , althougii not
ai;tually iinsol%-ent, sinve suci voluntary proceedling is to b.
n-gai'd.q aL ELspecie.i of intsoh.noy,

]i consid.ring whthe. Cramip caa.e ias linding on hlmii,
the. learn.d Judg. toit at liberty to di userdF4,. 32 (2) of tii.
Ostari> Judicature Act. lit could not, h. tiiougiit, b. intend.d

Jo apply Wi k aws invôlving the ex.rclas of powers eonferr.d' or
alic-gedý to lx. oorforred by a Dominion Act; and osoilywii.
tiie Act iw~If prvds(se, 125) fini tie Courts of tie varions
Iroineem and tiie Juciges th.ivof shal b.e auxilhifry toe e he

for the pr o fQ the. Act. ]n tie judicial intorprefafion of fhe
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proNisions of a federal Art. there should ho, as far as p~be
uniformit-y throughout Canlada.

The Ivarnied Judge. hovveýr, did flot feel hou)ind 1y the Colonial
hi~et mnt and ai did flot agnee with dt, de(lision[ o)f thte

i aj ori ty of the Court of Appeal for Manitoba theion. in 11 is
jud(gment>ii thu nmore fa.c-t t.hat a provinciatl comanyýi is in prOoei.ý of
vo4himtila rY wininfg-upl doees not of itseclf n1ake the comlpanvlnol
vent linder the D)ominion Aý(t 'The o'1N basis for fe1rl ntr-

ferenc(, with the conrstitiition of a pivnilvoprto s its,
bankupcyor 'l'liey Te d(ciszion ip th Ma utba Lse

do(1 not purpurt to jaiyitself upofi anlY other grouind VLanl that
the volunltary mdm1(ig-upcoi tVue a pce of inasolvency.

If the pai Vius desire il.. the Iearned Judge will dire-ct nlotiole Pl be,
Kivcn tW the Attorneys-Gencral for Caziada and] Ontario under sc
M3 or the Ont1arjo JludicaIture AeL. le waa 0f opinion, homevor.
waiswuming that lie had power to make an order. that, *i thtexocs
o)f bisý discretion), an order ojught flot to b(- ma-de; a.nd, thereure,
it would serve no useful urptlo.se to have a re-.i»nti-rt beor h1m.
If there aliould be an appesia fromn his order, notice iuzido(r se33

The petitioners o)jectedl Io the liquidator enitering iinto a. von-.
taa.et for the utn m aeo a quantity 0f hibr ('reditors
t4o the extent of over 814,M)0 a.ppeared to be willing that the
liuudator iii the voluntary widn-pproceedings >liould be
given an opotn t o realise tht et Io Ille ba d.na
and %werc oppse V a compulsory winding-up. In thlese ciitumi-

stne'i, tht Iearncd1 Judge thouight that. ie oulit noV, Lt tht1
instanve 0f a creditor for less thanm t60 o makei a ý%dndinlg-1up

Ordr. eal iii oamn f ii.e petitioriers' daim1ý withini the
time ixed by tht Winding-tip Avt ray mlake thv vozn)p:L.ny
technicalUy insolvent, or the -Otnpany rway commilit ail aet of

bakwutcv unider the Bankruptcy Act. hI oither of thewoeel
thjttoner-s' position wiIl hw different; but at present tiie

Ianed Judge <tht not conaider it "just ai equ iltable - that the
cooepany should lie wound uip under the Dominion A-t.

PE*odu1?miaaecd with rce.ca.

lxi ~ CAMwn. KTM~ 2-'l) 1920.
*RElýX v. ('OLLINA.

Ontario TeprneAct--airaoý Cornicton for Off ence aiiiix
imr 40--K eepirgf£iaig Liquor foyr Sal~-eveceh

slet C»*io-r'rnin-&cs. (;,, Sif mpoe
ndisem of Etidencc-ieeermi Etidence;t--Iloeiriao 'Mdil c
-Rfcqf-Noe Substantial Wronel Se. 10ý2u, (S V~o.b. ch.
Se.19) -Recduction oIfSetne
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'Motion to qusl the. conviction of the. defendaint by tiie Police
Magstraiov for tiie City of Ilamnilton for the. offence of unlawfully
keeping intoxicating liquor for sale, %ithout a license, contrary to
the proisions of s-ec. 40 of the, Otiro Temperance Act.

M. J. (YRailIy, K.C,, for the. (Vefndanit.
Eclward Bayly, XCfor the. Crown.

O zJin a written jugmannt, said that the. two sulystantial
grounda4 upon wiiich it wiLa sougbt Vo quishl the. coniction were:
(1) that theno vtL rio evidenre to support it; and (2) that the.
miagistrat. imrorerlyý admitted irrelevant evidenca, wbicii affect«d
his Iudpnent, to tiie prejudie., of the. accused.

Tiiere w". ample evidence that the. acused had strong beer
upIoII bi xemm h. adniittod that h. iiad sevrsi bottias, but
said t hat t h. vwe re for iii. own privat. use. Thar. was, tii.r.fore,
evidenca. Constituting prima facie proof of guilt upon a charge of

It va8 contend.d that pomseion of liquor could not b. treat.d
as prima fadae proof of gitt unlets the. liquor was found upmn a
searcli made undevr a seayci-warrant issued und.r sec 67. If
that sec.tion ware th(. only one wich created the. prumption of
guilt upon)i proo)f of powflon, this argument might bav. sorie.
fora.. The. concluding words of ec. 67 and the. provisions of sec
88 ov.rlap; but to give efaeci Vo the argument now advanred woluld
b. Vo nullify Ille affect of sec. M8 compketely.

TeeWas suficiant prima facia evidence of *os,é,on upon

It was urgad that, wiiere the preaumption of guilt is mat by
evidenco, (of the. acaussd or bome one else> tending Vo rebuit the.
prasumption, the. mgsrt's decisioxi is open Vo raview upon a
motion to quash: Rex v. Covert (1916), 29 Can. Crim. Caa. 25,
aid Rex v. Barb (1917>, 28 Cari. Cuim. Cas. 93, Alberta capes.
Tiiose derisions ara ini direct confliet with the. Ontario caesof
wbkinhl Rvx v. Le Clair (1917), 39 UL.R. 436, is an example. The.
Iaw on) t1ls IXoint, im toc> wiý-sett lei in thisi Province Vo 1bava roomn
for anly quas-tion except tri soine bilier Court.

In ifl ca o f snrryconiction where it ila cicar that the
aeculýS(>d bais not biad a fair trial or th ii. m strate's itudgiit ba
p'roeoeded4 tpon grounids that are irtop-er or unfair to tue aecused,
ti14- covcilaopeni Vo ni

IV %%as tsaid that thi. fact that drunken moen iiad been sesa
cointg front tii. place theti liquor wius found wa-s not relevanit
Vo) tiw issu., anld, havin1g 1(4-11 miitted, iit hava aiff(eated tii.
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iludinuxai e4 the nigitat. '. :ttr h Ili, 4u ili Pex v.
'Melvmil ¶1fflG) 3, 01,(b. lî -231, 'q,, IlO2,. ilidd 0te \ct

I8 e.V. ch. 40,o. . rox, : d tt Je-i juLen d11-
uahd. . - on1 t lieoudha omexin4 ws iu1>r4up-

erly iaitiitt(d . gunis in 1the 4'pilITof 1 hu Il urt or

Judg, soe si1~saxîtaho rong w1i asterb lui'

P N\ma t ic lh Ja I not ih aced a hxi ig ma at w hid bu
was dIrink-ing 1 eer; thatI thr 1WI e ai large 1111111er d'f up gn

1 offles anfd 1 e-bT tles inith Ilale drunkn me had i~tn~u
goiug into anld coning (Mit uthUcue e te~ eral tue :s anti
men had bson coen &rikg at the tab le cWih gIassu~mm oulest
On 111(e table. Ther wa direct, aid proprIyamssbee'iec
of thre foreýgoîng ftacis, i uit theru wa:s aio aL gotkd deal utlmara

h was v cOntnw iJthat til4 ge'inuaL duk u eurg

or coinlg frontI thu ho Lu s Wo ire proe f ut avbuemid
am to thre stranEm drininlg at iris muqai, wais ail irrulevati ;iuid
ouglit flot to haie beeni admlitted. Thr luarneil Judge Peoul flolt
agref wt tIlis ve.TIe Ilcsu wa eha:1 ged itIr epn liquoi
for sle. laing liquor in iris pri\ate dwe%(llinig houseý Mas quiteÉ

IwIif flot kept for sal; bt, iunder sc:ý 88, te mlagisýtraL1, Mav
convict of keciping for slunesthre aec11ud cati dl e thre

p"esumpltiomi aglnist hlm. 'Sun-ýIy iLirecirrc of thu h111, it
frequent presermueg (it otirer mci and tireir eýntering (Pr leai inlg lite
hiLse iutoxieated,. tie numridi of emptny bouttls, :00 11w drimking

aame],were ail factors ini aizsistirig 1h)aw trwL omi
conluiei.Far frontin ireeanal ir e'.idmîu a mo

~popr anmd ini&bel delerinilng ite. boî1t 1ides i lutheden
for iat le reall1y t-Ile point. Theacud is priafegil ty.
Ail sucir evduce hethrr adduced iii sp o f ut h bcarge or
by way of rejPly, is dle<te twadsnieting or aus'.'.u(Ilrng Lilt,
ddcundanit's deiaýl (if iris guilt.

There was otiing W4 Ahew irat thle adm1iSi(Pof 01v tire iaSay
,iidenereuid tho ecsd The ma1:gistrtej filldS as aL filet
tirat thirevccsedl iad bei sellilg lur.W hilu tir mrgsta,

so aa.d tirai thra ateisudir been slm Mg iquor under Ui guse
of reEfrttshnirt.s, and had beeni carryingo cmi &rsarn ul
withouit wneiaeet utf o1lyý by Utcheaf a

that Ire bssed4 iris finlding ot tact uiponl wkh lire ad,1jtudgedt itev
def4endant guilty, on tire hrearsay evidlence.
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As there wis ample adissible evidence, coiipled with the
prima facde proof of guilt, to justify' the conviction, the learnied

Julitge% ias of opinion tha.t rio suib8tantia1 mwrong had been done. and
that, the coniction must stain&i

No goodi grunud wa-s slhewN% for reducing the sentence of 3
mnonthsi ini gaol iosdby the mumgistrate.

Mulion dismù'i ith cis

OnJ., IN CuÂMsEUSFIZý. SEPTEMREu 2ND, 1920.

EX v. KRUX

(h~frio empranc .44Mag4rafXConviction for Offenoe
oguisi sc 4-K eeping Idoxicalinj LiquoIr forSle

Eiidn« c Sppot Cnvicùrn4?rsumlio-&c&. e7, 88-
Itnpope Adisson j Eidece~RekanIEvffdence--Hearsay

Evidnce-ffec <j-o SusWntal rong-&c. 102a. (8 Geo.
V'. ch. 0 ser. 1P)>-Redud11ioyi ofSeene

'Motion to quiashe ois oviction of ths defendant 1by the Police
Misrate for. th liv it' of Ilainilton for the offenie of iun1awfiully
keean itoxivâltilg litIuor for sle, %wit.hout a license, contrary Vo

t-he Provi>sions of soc, 4ii (if thIltaw Temper-anro Act.

M, J. OReillyv, K.( ', for. 1 diefdn.
EdwardBak, K.C., for 11he Crown.I

O«,J., in a wryitte-n judigmsn-it, said thiat this coniction 'was
attavkod ml eIUbstanitially the saine groutnde,. as that in the Coltina
case,' anitAo und thle Vwo motions Vo quati were virtually age
togethefr.

livforie vntvring thsessdn' hos, ths po)icet constables
m.atched it for sonue iius. They 411w olns manl go Ili whio wats

afsrarsfiidý( inl 01C pace very'N drukan also 4saw seven
menli co01n" out ; at. list two of Vhsv sevetiwr ilItoxirated, , U:on
enlturing Vhey founid a mlai (moV Vhe accused> driniking froin a~
bot le. Th'lere a at Smlitqat of m1lcohol ini a glaýSS on the,
ttleIt aldi fi\te othier gl.ioecav and riins empty botties. Ini tVhs

kthN iras fouind a cai conitainLing alcohiol mind ill 2a CuphoafMrd. a
Ieap t if f11l Of alcohot an11( ill soins1 drarer aout 15 empty
po" otles. As is, voltee fr e t hs case, therv wma

soinsirrl'at indisil videncve of ,;taitxeml(nts malls by
Mesn ivs how;s. Thr rsnothing in ths magistrate'a9
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judLmient ui justifl thecneto thlt aLny impropoly admliitted
evidene jntlence ils mmdil for didl anvsbsatilwrn

the acclusedi. Ife. f4,und Ille accuse:ýgd gulvand Mtw iio
that the fart of seeiMg drunikun mon'i Ihlene ih'e pen th 11wou
the, onus; of 11he-%inL thiat thlere' %Vas Ili Iei theerumtaw
This seemved 14 hoE iiuit- soundif. 'i),th thw oIls Alroady uponki ilhe

acued liv blluen.' o! disprom lg hlis ginItii.is cui- oinc iq hý iur
if dnmke(n m11on an. found14 ini bis placeý, In ionsaw.narll
Iea<ling te> Ierec ta 1111- mo Uflot eu ,it liquorll for)]

nohn.The. IlaLgistralv's sttmn~that hol il Ilot Ilelluqe thel
(videCe11( of the( aeeuse-d arid his w\ifge% was rriceis* As fil Pe x v,
1 e Angelis, anel the fnzgisT rate, b3 nectigth 'ie
addhiued for 1hw Qrow, eesaivdisheI>cwved Ilhe dni of UIcl

accused 'l'fhat lie saïid 1 o was e oie w> e)fit44q 1uen'(- -.
lfor I ic saille lvasones as ini thv oUina; c Ife -ah r lredIi Jugt

dIsmnisecd 1 hc motion witlh ieYs aIll gelie > redu-ce1-t th11e
setec o1À v' 3 1 mon) ths l" imp11risoi 11nt impos< by( ethi1 mtg isa el.

1 ZE X v. J 11 N S N

Crimi mal La - gs ae'Conrviction fier &;cond Offorneaa>
el 4 of Ilias <intario Temperunce AdI- Imoif ficenI &'rvice of

Sum on-CrmialCode. me. (L5-4> e-fi itmln nul1>esn
ni Treal-CudAperngfrLendnaiTasgPr
ip» Trial. thoug(.lle Objedhing tse ]iluhofoi -kaan-r

Et-le p rc-Wa1i iver i f Irri g idar-ityj-No S ubslat? jal WVre ng
Ocrasfio ed.

Motioni to( quasLýi t a on viotion of the di-fendeant. byv two Justice
11if a liePne f or an f offenicileLg gint I1. 41 o! hie Ontari» Tiemer 1 -

anoe Art.

C. A. Paye, for tVite eenat
Edward BalK.(C'. for the miagisl-rlt(-.

OmEI), J.. iii a wvritlen jugnsidt 1h1tý the oly grounde taponi
viie te conlviction waUatacked il argument, wus, thlat, by

reascanl of iesevc of the sununonls upont ie %wIfe of ilite djfe! ndat,
imtund of upoxn t0e defvindant himeel! amict defeindant "s nlon-

attendance ett te trial, thevre had( [lot be propx-r or fair trial.
O n the 8111 Jul1y, 1920, te efnutappeaired with Ilii colunsel

bdonre the Justices atM.do Vo answmer a charge laid under sec. 411
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of the Ontarlo Temperance Act, aLs for a firsi offence. Upnthe
appicaionof the County ('rowni Attorney, the JuIstice's prnte

the charge'4 IW( 14e withdrawýn, apparently ini order that a new charge
mniglit. 1ie laid as-, fo)r a se-cond offence. When the charge ma with-
drawn, the acuetf t the Umrt, and it wa-s susqeîyar-
raniged b,-iete -'\r. K3. thev defenrdant's -ouitisel, and ilie ()ounty
Crown Atitorney that, if a now charge wslaid. Mr. B. wud
try and arrange>r 110 take. t(, marier III mil the- 15tlh JuIy.- A new

infrmtin as laidi on[ thlOh Ju0 y and a summon111S tsu
the dfdarerabeon tho, 1Sth JJyIN ait 'Madoc. Tlhis wals
giien,. on thg, 101h Jul, a corvstable Io serve, and on the 13th
th(. constable seorved il by Ieavin1g it wýith the, defendant's wife at
fis bouseý( M Madoc, flir de(fendi(ant himiiself being thienase.

'J'lere %%as no4 evdec 41sew. that the volistable mado any
effort Wf find bbce defenidant or t 1larn whether or not the summons()1,

mrid on l1iv wife wvoul corne tu the dvfendcant'si notice in rime
for thiv 15th. Thle County ('rown Attorney coannrnraiicatcd %\ith

'Mr. B , vy aoehnd they wvent togetIher tu Madoc on the
ltWhen the case wais ealled, the defendant diii not. appe'ýar,

hut M.B. diii not aisk for an adjouirnvit on that grolund,
bv1.ieîig that ic djefendant wouhld appear liefore the proceedlinga

wcrt conludeiiid. 'Ihle conistable testificd to the, Service of the
sumons ripai thewif of the defendant, 1 eeuo Mr, .

ojetdthat iic service( hadi not lculegs]; buIt Ille Justices
prcedc ith th(, trial, ndii Air. Bi. rernainied ai cosexnie

toof ltev (ronswtees "s et 0obeto, incanling
his oecinto ldiing ol>lige'1 if prmed.

Mt Lhe cose oif th rcedns teutie oinlyador
for adudcaio" nil the lQth uyami on bte l9th .hll

aoundagaini unltul the '221d muiy .n which d'IV tbey fouind titeý
dfdatguilty, itiud, proo)f of a covcinfor a previous oflence

being gieth(y found hiln guilty ' 0(f at seconid oflence, ai
aentnce hl W 6 onthaimpiouet

If thle reu ort f the conviction depended upon bbcg proof (if
service of l Stu sunuonls, it WoUktj le difficuiit Wo support il: see ec
65S of the ( 'rininial ('ode: thr a oeiec hthe defendant
cold flot "conven111iitlyý lûie et anh; sd the defendant, by

aflidavit, denie, thelb surnunon,; bad corne Wo bis knowlIedge
be-forc thv convi-tlin.

Butt ilwa contcnded tat th., appeakrance by 'Mr. BK as ,ounsèe(l
for theg dfdat atheb hcaring on lte 151h Jl'a a avr of

imy iIegl r; li h vic of the. summiions: liegina v. Dolherty
18),3 (san. Ci iii. Cas 'mm.

The lcarnedt-f Judge gave elTeet b dbits contention. ()I the cvi-
dencte, MNr. Bi. bad ample a&thority n ntutos iedfnii
dlid flot repudiato 'Mr. 13.'m auitboirit,y W, appear, and Mr. 13, mevrely
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1t e 11hat h aî Ilk o 1 sr 1.ic anstietoni o t'ri 111 .
Bt ihý ad 1 evn -tin on rthaI1 qille 'm I to dýfond t lhe aesd
this rutaineur ,vried aind Io nene cour the ubqun
rharge for thtaie :mwrv i andii whi laidl. Mr. 1;., under his

rr-tainier. appeareiid for thev delei(nant on ilhe V1oh. and. althoughl
oPbý1ct1ig to 1h1sffcio e of te serice, oo pari, ini the trial.

'lurewa abmd11ucly notinlg to 111m tha the <leenan ws
ili LTI\ %ayprjute by his aeneor that his dufunce ( if anN >

%va niot :L, fullyv maide ont 1by ha1 wone s if ho ue ha. 1 i4en 11heri iln
personl. If hrewa>; iny irr(-guilarit,\ il, thlharu it did flot

appe.'r ta n usata rn a caindteey

1E '~N N 1N e I1 AMý AN INZ W 1 (i ES S.

A' T a d 11arJ 1tti," f-e aside A1 wîri~At g
Jpruceed"ing in; Absec if Puirtyi4- rAl anîd Lî' nb
A rilraklir,,Aqiecn ofAbetaryn rcdig-
Orci rfor 0 oceei cf A ia(rd.-

Motionl 1). Williami and Austin Pweato selt aMid maard
of arbitrators, ad moinb .I.(unn~mfrlaeto enforve
t h. award .

The miotions wvere heard iii the( Weeklyv Court, To'gronto.
Danil OConnllfor the Pw~s

if, J, Smlithi, for (*unniinglai.ti.

ODJ., ini a writte'n judgmenvrt. said that the award ws made
l>y twoarbitrtors uder awitnsbisouo hcielto

Of the, partnershiip betwenr the Powlessea and Cunninghamn.
The award was att-acked uipon the, grounda(t: (1) that tht, arbi-

trators ahewed partiality Io C'unningham; (2) that file%, proceedd
in th(- àsneOf WilhiaunPwe and (3) thiat the award was
Improperly« proeured 1y ' v nn'iniirghamti. But, in saubstanoe, te
wa blit one groundll(, viz., thiat te arbitratorsý h&d piroc-ee wvitb
the. arbltration lui the absence of Williani Poesvith tht, reýstit
that tii. aws.rd waau not fair t4o hinm. Fetli ,;o far "s ther. wvas
any sulistanee in the. charge that the arbitrators had proceedodi
improperiy and tmnfairly with thteerne thore wa rio ground

for the. suggestion that. they shewved any partiality to Cwuû1ilnghant
or thât Cunningham ini any way îimpropeKrIy procuired tii. award.
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The lrio ni ýas sýigned1 on the llthi Dýcmbr 11. 011
thoj( lîh Deril er, 1919, the arbit raLtor me1(t, InI thIll Ie of
ail parties, ~for t11w uro of prvedn ith tIl'(' n ce

Wlim% olSs -swore- that hie fid buin litat day at 1)csolrto,
and. 1 iforo going thecre, tolil the arl itrators so. and that hie would

rvtinrn thoe mNex day;v thait, olfi mith dihin what documiients and
ou ier ho had. aid tog-ld themi the( y, Iight look over dihe lit his

a .1,11e l an 1.0 hat' o oukl '1 l V 10o givv his explan1aTions u1pon

his re-tuirn; th.at NMatthoes, one of ther arbitr11ators. told hlmii that
lio wolild hoe III plenty ov ( lie; that hlt1 for :e1r1to1ad, on
his roturn thc >anie l~eie ho met Mat4hewms, anId was hialdod
the- award; anid that. hie thon rotstd These, statements werv
denletid by 1 oth ari-trators. 'lheyv said that-, beforo liaving for

DeeotWilliam Pwles gaNe hi,- cîldunc aind handedt-( fo thoni
iat hov Nat wero ali li he vche ani p'aperS h( had Murgr to

Ilhe partner-ship); Ihat they ý told h1m f1o 1I go, and ho saiti ho had
bo go, amti they kne1w :Ls 111ch about the, mIatte(r as hoe dit; that
Williami Powlcss wýas presonlt dur11ing part. of the' tule mlhile the\

wo, x:ndinig tho n vcoiunts ant i hearirig (uniniighamii'seiono
Matthews alan doiti thiat P'owles: protesteti wheni the. award wa

hiandil 14 hlmii ( unn1inghiaml's affidav it als;o suilýstanftIallyv con-
tirmot tho airl,1rators' sýtatIemets.

( ni thi- o, Iiie, hlarue Judge feît boundl to accept the,
at.temnn of tho. arb'Itzators. 1lon a refelvnce to arbitration it
usallyv lies entlirely withl the arlbitrator wo apploint thle tuem ani
plaile of [loo(tinlg for proii tho- refe-rnco, and it, isi the dutyv
of thoe parties 11 01tted: 11ust5ell on AwardLs. lOti ed., pp. 375, 376.
If. [fi fliig tho date or ini procoedlng with thIrfeeno due regard
is flot given 141 di oaae vonivenivrnce o!f the partiles, the'
prociegdimp, may ho re'.iewed by the Courts. Buit what tookplc

ho1re folont jusbtify the- Court in setting aside the award« If
the, facts wre as, statoti hy the aritrators, William owes

acqnesvdin their proctqeding in bis abécand hati h-iisoif to
hlairi. if li th(o res.ult Iteaw, was uxisatisfa%(tory te hlmii.

In view of t. fogoinig, it wa-s not neemsary to coine I t an
VOntluaion on tle cotent ion tiat lhe Poweses at aequ1iveeed
in anti adopted Ilhe a.

Tho. motion to wet sil'e mward should be diminissei -with
ceCS, afid thone should be an erder foi leave o eonforce the award
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for an order detv4rniinmg ilhe tru, 11P-1roti uf a la'~itih
will.

Thell ili oin was heaIl'rd Mi thei ý WuekIy ( 'diiiit Ti ruitt
T., 11 ,ipsn fo'r 1 he appijuat

'M. . (. K.C., for Li Enim Smith i itrr WIýilla
Audrey Srithii grau1i( divte of iliq tes1ator.

Ou»i. . J.. ill a:itt11.1 juldgmnc1t .adlti h e~ao dieid 'if
the 1Pth (Jetober, 1910, luti fg ii, )1f w' i b îoamid tiý(o
%-onS weorg tht1 xvuow 1111 tht' 1 îIlo lw ý l.i-oe anidhqetle
hiis wilole sa4'1 i exettrt u'Oît îtll> lo Pay vht
funrarl ai l(>stantittarvlt e-xl i t". Pl vOne tht'i I4.ntonllî

11wet h furniture) a110 l I li es te rocý1;[- ds, i a t 1 ili 1a lit
ineonw a1rîi?11 n gl rfrù111 anld 1 b.t'l, >et ai -proits tif 11Iw rea1t \
after piro(id ing for insur Iv'e ruirs. :n iýi tit ý 14 tht Iw idu
<Ituring livr life. mhr was ilonea11d1 isof a farim tu 1b(' IeStato(r"s
son Alfrud, uplonl bIl tlh'itîh (.f tht' v idow- i . ii 1' hit fqIIoNwed
fliv eLavýv now i qesi.! 1,19 111:0lt t'ttr~lrredtht
bte weserl hif lu1's prupert3111 wit li 5vet 'f land andill tht

t tmron shah goil Ju > Il v1 sonls unlt il sueh )
t-ine as mv grmtauhe IiI il ltu nith almil mvi grautsoni
Fla.rry Wýilliamil Audrey :Cib sh l atai l Ili. algt. of '21 ýears >

Outt tif flice rents and proflus dcrii' d fi -il, ille >ald rpyy
aolns...sa arplv se ~rizsbtro su hi
opinion >lhahl 1 e rt'toalv sufuin > \utad. 0teeri

of myI t%%o( graridvhildrun . for tho(ir prfopevrmatnnc
gind education until" they 'atav tlhc tlie of 21 yerS. Sol

citther of thle aLfoleSaid grndhide dit1thn Ille portioin of thev
<me shial revvrt to thIli-îo andiM thet venrt of hoth

dv.\ing prior lo attaililg the( tige o! 21 yeilais then Ille
proîtefty wvillud to thei hil helý lt dii ided1 heween1 111Y grauiiIidlireni
te issue o! -jantes aild Adla Etie.thevir hvirs aud

aignq for er.If is te) 4w dtIvçl flinto ht anv arilounlt,
over what la ulsed( for mantnnc-duvation aind clothing of i 'y
two grandchidren itret rferred( Wo together mwith ill resaoeisble
charges for cohlecting re-nt repaire tc to the six mountain



TipL ONT7A RIO WZRKLY YZJOTRs.

hoIse-S, th li 1lnc shah01't Sl. pl' ce i a bank to tlle credit of Ilhe
h( qrs of thIis slid 1 rnope'trt .

The quemsio im s, v it -thé r Lily and Ifarry SnitI take thei ý fte
sjiple uponj atanng2- o are entitled only t be maintained

and v(ducate eu mit ofJ thel incomie (hiring in fancy %i.ith the fee ý usted
iii the twNn s exctos subjeet to leing dietdIn faveuItr
of the utiegndhlrnif Lily% anld Harryv Smith die befor
attaining 21. Tlhu lentv to thie tw o mihgranidchliîdrenC
taking thu fue at '21 is ý;o absurd as,ý to rend(t.e t qu(ite apaetthat
the testator ou Id haNu had no Such intenition.ý Thé, \ilpcsete
al >triking eýxampleI of a case, In whiclh those regally initended W' Le

bendited mik an estte byimliatov
A gift te A. till 21. with a gift ever if he dies under 21. givc(s A.

an a011l0t11est Ste ilu fee4, djefeafsibe upoxn deaLth under 21 : Thteobald
onr Wills. 7thi icd., p. 73G: and. while a simple gift Wo trustees ID
trust fir A. until e tas21wiII not gIi\e A. thev absolute ntret
very slighit indications of lintention wIll in that caâse alse give the

absoute nterst:Theolkald, p). 7363.
Therewas nthlirg Wo show anY intention to bexiefit the two

sons, l'lt mlurh ow the eonrtrary' intentin,
There, ils Vift Wo the tNo, sons as truistee4s, iltrust W- coleet

tilrt, and pýrofits, andl thereout, after pýroviding for "ail ras
sUeIf charges., etc.,. to apply' stuvh portion of the income, a., in their
opinion 4hould Let ressenably vSufficienit, wiien added the 111,arningas
(f the two Smnith grneidefor their maintenance and ucua-
tion unitil they hol attain 21, anl ais 1-acb. attainis 21 he or 41c
wiflla Le entitli.d Wo anl undivided bial initeruit lu fee ili the landi,
sud( if oither lisbefore attaluing 21 thc oithe(r upnattaiing '21
will Lev enid the whole.

Order deularing acoordingly; costs of alil parties, as L;etween
solieiWor mid client, should b.ý paid by the estate.

Oar>, J.8EPTPd1,, tl fiTH, 1920.

lEE liBROWýN ANI) TLYTIL

Sellemel-iolu4zryCoveyaceof L4and lie IPr8 lie Trust for
Ili iri on*f (,raffloR e«oiavyanc byl Trust ,-Ap)plicail»oi under

Vendofltra iiid PuirChêaser8 Atct for J>e4oratin thal Gre,,tor caia
Make Til le I4CUacrate lass of Bnf ir s

Poer ' f Court unider .4ci and under Rule 602-Rlecvcaion of

An application by sl iendor of land, und.r the Veudors snd
?urchasers Act. for an order declsIiriug that the. veudlor can.mk
a good titi. te thée land.
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1flc moi on whard lit tihe WNkl Court, Ti ronto.i4 1

JC, eur fo)r llite cdr
E.F. 11inger, for. th prusr

C, C. (itancit(i, for Iti (IIî iCurinrpusnn
t1w ifant ehildrun of thuq ýI-ndoir and lus he~as a 1lasousc., -

.. in a :1mriîc 1 jgudgni i2l q ftl. said th4 t hi ndr on fli

4 on% L a19, 1 in pursuan1cq cf th Shor - 1t Foîm 1 o11f 11 t 1 qvc
A , t cf tek Iad i e1S i1 1u !tin in 1 1 favou I ir ;of (onu,1 1 M rt la H. 1l 11il,

1 1 ur 1ar 7ri ( d woîmail lihoN\ as thown acft ing as hi> Ilouekeeper.
k li d'-cript 1in lf tAl pa(i , it :va Lds1,,c-ril id as :th e lgai

heoi,"an tes wrd',wcefollowl-d 1,« ilic- uords- "liru;
The cnsideatio wý sîte t -Il "ntral afconai tie

stifi of onu dlar," l ad th granitt 1xrce to I c "unu> îli
FsiIid grant(ue Ili fee sileI Ili trusIt foi 1 liH- irsf tithadgrno,
TIheýro wasno hah1 dni OuLai is, tite- 1-r-inted- hl endun11 i l th
fonxi usc1(d Was struck eut vit da' it-Ih contiaincd' fh licgnral

rlaeof aiLl da1ims uipon thesidlns"wa fo -Ywe ll.
words -ti ami for 1he exlsveIei cf lds huin<s afoesadý

\he d Id w; rgcisteýred onmli SthIl NgIem(1tc r,19$ Maa
Il, LurieSworo that sIcw knew\ niing,- If the o e ni ot

tilie aïfter ifs rgtrationri SIcw ucrtood ft >11v huld 11l4c prop-
erty in t rust~ for Birown. anih s Ic c'r attcmipted fo exo\rcisýe
WInv autitority vr il, nio rent wa ve ad ehr, ai sIc ne
isiteýd it,. or inmfc wiltI it iii anyý \%ay.- Suhscntoit lY , oi

UIw 0 l tI MaN" 1920, sitm-xcuitud a ruci )I (, ane, to irow nl.
Ilrewn Sworo, that, çhN-lfr ho cxew U i d ]uw aIs i11 and

under se 11rc mcîtlt Strain; thlic malle. tli eo\enc iutii
kniowving Its cft; that hoI iitntedel tel f îrit oser th, rpet te)

MrIla1. Lýauie- in trust for IlinsIIvf amII %i in otheur initiention.
lIe( Lad Tie adivjcv t the. trust, asirre'Iale ami boýIIovcd4 it

miglt 1 (1 revokod hy his willThrwa n1 ionsrto for
the ovyncand 1w noveir parted wit IlIt ho poýsSes'ion of thev
propeùrtyý.

Brown ila.1d nlow 1ntre 1(nt a cenrklavt te) svI tIll nds ald
betion \ wva niadei te' lIis titl ly1,\ rvason of tho con vnc te

Mar Ila H1. launie. Ilw enenc that. dt volunrtary v e ft tle1-
mgenlt %whIic),li hoi( tri ade wa roýocaïl, and fnumreous auitheritios

W(bre riwid ini support of tIecotenio tat., in OIe vircumrsalncts
in wioih tlicetlmn Ilvws ilvuod IL olld bc oekd lt
the authoritjos are voqually cle4ar t-hat il> la flot eveîry voluntlary
icitiomonit mhvh Il ay Ib.ý rovokod; and. whi1o thovrv SZ rta
prhw(iplo.s upon which tev Courts w1t in dcïtorniinig m1wielevr or

Rot t. 4,ti]or cvan rovýoko t1o settlemenrt , oach ca-se muait 1w dvteýr-
riinedl upon) if.. own farts.
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.,cise for the O ffiîciaI ( ;uardiani, on tehaIf of the infant
childrenl of thv zettio and..11 of luhil1uascerlta&nd heirs,4 too)k the
obj-ct ion that lie, sul puer re4 ocation as that elimd Y
the, \uendo(r votild 1i ui.e 0î(-e-1 1() upol an aplia inder

hle. Venldoýrs anjd 1Pue-hasers Aet. This obleetv1ion mueiýt pro vil

Wh ihrundr th ruiin o lle 2 the (Coult rculd iake
ai ordier 1 irtging upni an maeetiwdds , tg)oo v ecu
digul t- But ini this matrthv Couýtrt ai se ronn

whlat iniefe wold he a dcaaoyud neta judgxnen(-It
decl(-ariuig that tho edr ol efetvyrv ail instruiment

which app-arud as a cloud ui iponl bis titie, and tri wvhivh noiowe
of revocatiOn asrevdanld, by doing So, euit out certain

unseraiedprisons %%lie miglit oih(,rwiseb ho entitleýd. No sui
po>wer vw intrndedg t,ï 1 v ccfere pon the Coutrt by Ille Venidors
arqi rvhasers, Act, or bv Rule 602: and, ini the alten(-v id anyv
aullhorityv that anyv midi pom(or is confer-rod, no mivIi ordori ean lie
inade bovre, buit ti(- venidor nitst ree.-ort t4o sûflie oth4or romedv,
probal.y aui action couecdby writ, for the, relief whici ho
requires in order to make titie. That he mill mevet wvith difficulties
ini binging that ac-Itin againezt ail unaecertainled clas, le obvijows,
buit tii dficltv are cof his own crvation.

For ths osnit shld I:e dlec-lired that the venidor lias
failedl to reniove th(, objection rais;ed hy the, purchasecr, andi je

unailble at psette ovy te) the prhsra good tille te the,
lands ti ques-.tion.

Thev \vedor mutpaY thvcot of the purchbaser and aIso of
t lit, (ffliiai Guari n. i

MwLroJ. SPMBRIT,1920.

R>;UThFIL AND WAUGCII

Morga Pe-iehrEfO of- Regielry Act, IL.O. 191ý c11. 12,
mse. 6 -Co iryusCe if Legai Estct fo I>ero i Ea£iii inr Eq leiil

-~ Mrigus F>id uff but not Dixelharged.

Ail application by a vendor of land, limier the. Venidorq and
Puiroýhaseru Act, for ant orcler declariaig the purchaaer's objection

to, th. titiv in vailidi and that tii. vendor ilad shown a goodI tit.

Thii otion) wau 1iard in the. Woekly Court, Toronto.
G. Il. Bedg.wick, for tiie vendor.
G. 1P, Mehiugi, for the. purohawer.
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Mrnpî,E'ro.. ili a 'vritWfl juidgmenti ý:id thlat ilh' wd
bought ~ ' Ih Ifn ont i s Noý t'Iir,11,tadg~ L 1rga~

lori 939.,e 'otjld1 flt Io 1w fmu'qId. 'lh is -n.as 1~i I nIQrta

Tho firs.t il nori :tgg wý as- pýII off l1114 di-cehared IinIv 1420J.
Tho~ efft o th d1Isehrg urndur Ge.t7 of Itv1eg' Ac,

IR Ill] 1 1! 121. wa oen tythi Id-gal 4-siato 14) t'ior~
gagor, whoIf w s h prsnnit io uv)n(111ti *1 equIiV.

The objction aS ini this wavl full vanwr.

MIDDýlI I>N J.. ' iNi. SI l Nyiu t ýilx!2.

0 wtario T(m nilcri - A ct Ma',îae Cn"(1 Ï4on f4l or ? etf ea le/f l
sec 41HatngLiquoýtr iii P'Iiet olw haii Prévoit' L)wdliing

Motion to qui:sli a eon iti oJ the benath a mai:gi>lt rate

for the offlnce of havig intIxirailg hiquoi ili al pIacv othr tan a
priat dellinig hose ontrary \ o thi o (IIfn mt et. lo uticu

Ontario T prAncAt. G (;(4) V. eh. ')0.

.1, J. Marleinlan, for thle defendant.
.P.Brunîmn, for the niagistraio,

'M ID LI.Toi , J., in1 aL writtVen jlldgmenjt., *ýtig 111a0. 1.1w sole
qusinarguied 'vas, whlethcr the prool of the niature u (iaf Nas

foundii upon-i tht detfendant's prernisot s sufIfIivdent.
The defendant nedf romt a rmilwaycomany on the~ 2udI(

Junre, .à 5-galloii leg mnarked IL, cont*inin g liquor, aiul Signi-g aI
reittherefor. 'lhis 'v deait withl under t.he provisýions of the

Avt rdlatitig to the poesiof i1nxicating liqujor, ami14 it 'vas
sutffic.itly shwlt be ilntoxlicaItig liqulor.

()i the '2501 J une, a search wIas malie, under a ue-arvh-wammat,
of the defendant.'s prvImiIve, ani two kegs were. fouid, olle conl-

taing. it %wais saiti, twýo gallons of liqulor. The-re 'vns nlothing to
idleatify it with the keg reýCeivdt fromi the ralwy onpany.Th

Lcme Inpete wo madie the seardh, Qti(t, aee-(ordling to the
magi0trate's note: "Theli warrant. was top search for liquor. W.
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folund orw keg mitb about tw,ýo gallons of liquor. It was a ,i-galloul

of the liindiig of the keg, and >zaid thnt he tupoe, filuid Mn it
i.o 1,e iquor, but he dIld flot know. lie "cotild not say whethvr it

wva' w%:t4er or nC
The argument wathat At wasý not shewNv that the liquoi(r ,vas

intoxicating liquor.
Reference to sec 1, mafking it an offenre to -have or keep or

give liquor iu any place heeoerother than in the privat>e
dwelling hue ieh the acusedý( resides; and to sec. 2 (f),

dling -]iquoýr- ms lueuding "all fermnented, spirituouas and
malt iurs"etc.

The prohiblied thing was weýll-dlesc.rîbed by the- terni "liqulor."
In the vontext inwh thewordiwaq i.-edb1yvthe lpector M
giving videncev it could nlot haLveý been w*id wvith anyv other
siignif'ica-tioni itan that, of intoxicating liquor-tIhe, kindt of liquor
for)hiddeIn by t1we statuite. If there could be any doubpt as tW the

illeaning of the winsit wa-s the duty of counsvl arting for thie
a e)dolear upi the s'it1ation1 hy Ilos-xa it ion.

flfrnete Rrow ne v. 1Dun1i1 ( 1894>, 6 Rt. 67-
Tlhe, magistrate's notes oIf the eNideiim, in fa cave of this kind,
aa Icl bc incotuplete. 1 t woul flot. be safe te assume that, the
reponsiilityprm for the ulse of the~ particular word, " liquior," did not

rvst with the mfagistrale. At the trial it iappea.ried bi haLVe been
taken for grnited-( by ail concerrned that whaift was foundwa

"lqor ithin the, uianIng of the Avt. The ddfenvc f4ore bthe
mlagistraLe( was based u1poni the ground btat the house where lthe
tiquer wasý foulnd waIS really the accused's privatedelighu,
notwilhstanding that there were boresin it.

Where a staitutory meaning is given to a word by the initeýrpre-
taLili clause-, ai where lthe section undier wvhirh the p)rosecution
laikes paeuses the word in this speelal sense, il la lo e oaKsurned
thait, lu giving evidence decriing bthe situation, thte word is used
lby the. wilnv.e- in the saie sens(e, unleas uon croesl-examiinatlon
tiism inference l Ippaod

Moifiot diamiwd Selh ctu4s.
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ORnEO LAI J. NVISSFFME lTi,190

Xui~ana<FlilU in BIlding?. Le<nod ro S,&rrWTmna->b
Bilhiar.~roomab.ve oro ard, Oifir.l-Nouis frum iLhr ~ u

frl.cIOfid an, asý Io De den un ri)ut of Teat(linie .

An apea Illte duforndaiii from the repoort of theo Jiudge if
(i ('oulty v (ourt, (f Ulit Countl v f Wulland. uipon arfenc

1À hi n for trmil c'f thIio act ion )I.mhi rhl was hrou'lgit P eo ro r dlaunlago
for-man allgei nu1isaea1d for a injun4tioin. ThO Ic (e Uouutx -
Court Judge ruporti-d in favoudtr cor ,1.1lainitiffs' daim. 'lhl(
plaitiifs ntoved(-t for judginont uipon ii r(eport.ý

The appeal and motion wvere ha lut:t iii thekl Court>
Toruiln4.

L B. Spnefor the dofendant.
IL S. ýlite, fo>r tho plaintiffs.

Olows J._ in a wtenjudgmnt, said thlat th11 plaýifitifs wer
tenante11t cf 11i grouind floor and b-aseiwnt idf a bilinilg in It, cityof W4,1land. Th'Ie mie werv us(d vy thei plainifT a fts a aton,
and office. The defenldant was Ilhe tei Iflle firstI floor of ùidi
bujildfing, Ille floor above, th14 grouind florlwich hw uls4dl as a

pulcbilliard-roomn, with 6, tablos.
''i-e plaiïnt ifs cmplaid t h:0 thei no isesý fromti thI.e bi1liard1-ro xmi

constit.uted a nluisanlcv, anld inrfre ith theu work alld efce
f thecir office staff. T1muj1lq peifitings weecomlplailied of:

(1) tii. noise ruade- bybv ir-al dropping frorui the tableXupo
the. floor; (2) the nlois N- ade by Ilhe pouiniiig on ite M( or of tbt
butt4mids (if teibllae -us andi t3) thev nisei,4 cu e b3 Ili
waklking abjout Ille tluor cif Hwt frequenitýr.s o! the billiard-rooru
and tev orain f Oite boards ii a podrtion of bte lor

'rit leaned udge1aftr stating Ihw farts, referred to Hlai'smry's
Lwm of 1lnglandl vol. 21 , p). 531 , for lite priniciplesaplcbet

came c f aillýgfod inijury to health and coomfort; also 'lo Kerr on
lajunctions, Stit ve., p. 203; Hall v. Ray (I873), LI'I.8C.4U17,4169;

CMSiOi v. 1aey 18931 1 ('h. 316; Sandena-Clark v. (3rosvenor
Cc.nins( 0, 119M0J 2 Ch. 373; Pope y. PetteaU 04) 7 O .L.H.

207.
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ofa aste busiess of the defendant waLs concened, on tiie
principle of thes atortis the plaintiffs vould not sucreeýd.

Auimninig that the pnnà.is used a-4 a b)illiardI-room wer fullly
adalpted4 for the purpose, w-ith floor- esoal ontct o
deade-n tii. sound. tjwni, no matter to whaUt etent-rt the plaintiffs

iiht lie anioped or redrduncoinfortable by suiclh noise1s as8
are invidenit fio al properly onutdbil11iard-room , they wvould
flot lie en1tiled to an injuniction nior Vo damlages. The use ol anl
uppelxr stojrey in a building ini a business district a a illard-roomi
la quite uisual ai realsoniable; ani tii. defenrdant la nttld so
far àas the plaintifs are coorndo carry*% onl this or any other

flinoe ot in i't.m4f oIenonbe thelb premnises demiiised[ to

Ti.ques4tion wnhivIh presents the rea.l diffieulty Pq, hteror
flot, in adaptinig t1e premise4s for us sabilaç-rote eed
ant tooik raoa and pioper siplo mninimise the, noise which
apparntly is neeaiyincident tW the bu %ea hivh lie pro-
poscd Wo carry on.

For thi esuto of the. noise-, hy the mietal ceiliig omer
the paitis prernise.s and under tii. floor of thedendns

pmsethe plaintiffs mlust theinselve-ts find tii. remevdy, the
defenidant being, l'ri 1no WayN rsponsible for that; but Wo th. extent
that th. annoyance may v e due Wo the defendant's floor, lie la in
theg wron.lig, re fitting the rooni for use as a býilliard-rooi, h.

failed Wo talc. proper aiiresonbl care t4 iimiiise th Ui1o n ance
Vo has nigliboutrs bjy p.rov\iding a piope-r floor for a billiard-roon1I.

To the. suenýt,, tliereýfore,, that, the. prescrnt inadeulat fioor
<apatrt fmoith lb. mtal celng ggraVaLteS the n1oisesý complainied
of l'y th. pAlaint.iffs. the defenldant la guilty oif c.realtig a nu11SisaCV
wiiich the . Plaintiffs aire .ntitled Wo haie restrained hy injunotion;
ai to t hat extent the. report of th eare ( 'ountyv Couitrt J idge

sholild b.e afflim.dt; but the. injunection order Should b. stayed for
tw'( niorii, Mu order fliat tlte defendant mnay iikke suchialterations

iln the floor am are iiecaw.ory W eres and minimise th.ie.
The. defenidant sholuld pay to tii. plaintiffs their cBsof th.

ac-tion and refertqnce and of ieuse motions.

ORU, 1.SFaPTEMRURl 1OT,r 1920.

RF, PARDON.

1wilIl C4o,,aMndion -SoWir#i8 Wj riflffledI a F eiot
Fill4 u-~Amigr4r-Eideee--"Peaona Laate-! men-

lion of Tealalnor-Sujeof Gif.
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Moition bv Nely. Rion, wife of W.F. Roboinson, and Johnl
Pardon, for an oer decarin the true. meaninig and efe 4 it ue
w6ill tcf Aibeqr. Pardon, ee. d

T'hu iioitin was hefardl inii e Mel 'Court, Trnto
(. R. Nmunnoch, for the plians

U NI. Ke_ýachie, fo-r the adnisýtrator with t.he mil 11ieed
W.1. anyfor Jennie Dodds.

Qinr ., liti a writtcn jud(gien-lt, saiLd t.hat 1111,~tto died
whiu serving ini ti ( 'afadian Inedtonr FocsIiiralce.
Thi. will1 wýas lnuade upon)I a pitdfornriie IbY tilt' mnilitary

athori-ties. Il Nonvne ith a claue re\okiiîg ai former
wills mand declarinig this 10 be4 hIUs i.)t will. Thcn follomed, Mn

printed ~ ~ ~ al Iornî "I Neuet ail i my ea atet, fo wd >
ab anmid then, rin print, . slwy andt mnly pqersona«l estate.

I bequet o," follow(ed by aniiieqr lmiak. (ppoiteth two
blainks were tJhe printtd directions, "Namv ne d addreaws of pro
or pemmos t4) whi)m it is to go"» and Naine and ddesof pro
or per-m, on eiv pemsoal esitate4 04- t )" Tfi.erie
part of tii. will, including ail the printud ais wvell as tii. wvritten
portions, read:

-f6000 shareas Moose IIorp minling stock
-1Inbqucallh (1il my? real ce4ate umf4e

V,00 Nf iss Jemmie D)odds, Calgary, Alberta.
"Rernainder t4>

"Mi. W F. Rilbinson (uiaster). 52 .\e\o Ae.,Trot.
"Johni Pardon ýbro1her) now sving wiIh22tB. ,.F

abouly. aud my pe rsowid esiate- I bequea(lhi iii
-Pte., John Pardon, o serving with 22ith fin. IK.
Tii. portions In italices art, theintdprtos

An1Y difficuityv %iol ilight. haie ariN1 11N tjii cotitradiciury
gifLs of tlii. renne o Ille te-Sttor's brterad -ite4r and gif ail
bis pesxat4 teis brother wasv Nremo\11 1y ani agrteumenit boltwen
theinitand tile itiiiiiitrator that, aftur the pymn of dbsand
funer.1 and testamntaryv expenscs and tilt, satisfaiction ofwhJee
be-quoet was ruade Lo Joninie Dodd1s, the etitatv Shouýld% 1,. uqually
djivided bvt.weeýn th(, brotheri and si4teýr.

jenie. Dodds' contený1ded dirat byv tilt wvill thocRe wasbeuato
to bier 8,00sares of the Mos liorir ntining stock and ani addi..
tioni $1,M)0. The. brotheri anid sisteýr vonit.ended diat tii. te.stat'or

iaeddte give oillY thlt 8',00 uh.ares arud that the 8100
muem be read as merely indivatinig the, value of tii he rs

Tii. p)irted( wvords "I bequvath ait mny rval estate uinto» wero
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There were ne words of gift, but that was of no cenlsequence
-thie testator was niàking a wlill disposing of bis property, aipd
the ,vords "I givp " or "I 1bequeatli" miglit bc undêrstooýd.-

Th. testator hiad 12,000 shares in Moos, Ilor M-\ines Limiited,
but it was neot sgvtdthat the. par value was 81,000O. Evidence
that tii. testator paid 10 cens pr shar. for the. stock, anid that lie
fmrlqiuently' nefeired to the share-s w4 lavirig a valuie of 1,0 wiS
tendered. In addition te theseý shae li ad soine other iniing
stock, somie of it of no value. a smiall parcel of real estate, sonie

iionieyN in the. banjk, blis armiy pay, and 11,433 owýing te hlm for

Wiiilc i>.etiieneo of surrmuniding cicmtrvsis admissible in
soiL ces t~ 1 xplaini thillmning of wvords anid for othier purposes,

no0 auci e'.ideneie vould b. admitted lier. te, explain whatever
amblliguity- arose froini the. language of thia gift.

The. difllculty wN9Ss cauised by the. failure of the testâtor to use
tii. word - anid be*,for. e ,0.

Keeping in mmdiii tii. principle that, where ther. is an. evident
imtenrtien to lpbee1t some person and there is any amibiguiity as
to ti. exteut, of the. gift, tiie Court will leiin to that construction
moet favoiunrable te the. objeot of the. teatator'.3 bourity (llhr
Laws of England, vol. 28, p). 763), the doubt eugiit te b.teold
in faveur of Jenni, odsi slioùld b. dcclared tlist elie took
1boti the. 6,000O sharves and the. 51,00M.

What the. te.stator intended was te giv. the. 6,000 shares andj
SI,(") to Jesio( Dodds, bis perso.nal belongings, Le., clothing and
suvhuiikttlings, to bis brother, a soldier lik. himeiielf, and tiie remain-
der of his estatÀ, equally te) bis brother and si.Stor.

Order devlaring acc(ýordlitgly; coms ef ail partiesý te b. paid eut
of the catat.ý, tiiese of the. administrator as betweun s-olicitor a'md
(-lient,

Contradt Sole of Faclory~ i eia m Dm t
C~etfc*m{laim amid (ouulderc1im-Jidenil(It-CosW1 Se-,off .1

-This action arase,1 eut o! a sale by ii de! enilant te the. plaixatiff
of a munitions faetor-y lit Peterborough luDcenbr 1916. T'ii.
plaintif! all-egdmeersnain and clired damage-s and
a ructdlicatieui of the. agrit-i cnit for sale ail 'l'rreie.lii.
dut-114ndint eomecli d fer payN11.Ieut or alaueof Several
itn 1.1S. 'l'ie. ationi aud coluntercliro were tried wvithiit a jury' at a
Torouito sLittings KiELLY, J., in. a w-ritten, judgirent, in.ea full

istatvrr clt o! thce farts anld nr:vde findiga tIireou, le dlrected that
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idgu!ent shouild beeniteredI for t1à, plaintiff for 82,367.6fi anid il tg.rea.t
Omt le 20tl Decemb l er, 91,adugxntfort tie defendant on bis
,unterclaimi for $1,458,93 aud iliterest froin the ,ali1e date ai
uo for the rnterest, if any allowved by the, bauk, on the sum of
[66,"(X fromr the date tupoi- wich the plaintiff too)k Ici-iSi
Il the. 29thi Decernber, 1916; thiese- respIxetive, amiounit.a Io l>e set
T and the plaintiff to have judgnmeit for the. difference; the
Isintiff to have the costs of the action ud the défendant the costei. th couriterclailn, the twvo sets, of costo lx ;e et off pro tanto.
ianiel O'Connell, for the plainitiff. A. C. MMt for tUe,
-fendant.

F- ODIDFLL.OWS' RELIF AssociATION ANI) I3A xLNOJ.,
11 iIABRSA 16,

lasuraice (Life)-Presumtiolen of DeaiN o f Irisurcd--Inan,-e
et, R?.S.O. 1914 ch. 183, sc. 166ý (4),(f)Einc-Dpo«o
Inaurance M1o neuj-Â di'eraii Diepceed w-iIh4-Motjon byv
Sa*ýsociation, under Uic Insuranoe Act, R.S.O. 1914 ch. lm3,
e165 (4) and (5), for a declaration as to the presuimption of

iath of Gîeorge F. Blarney,, a pet-,on whose lif. was ina.ured( by
le awociatioui, sud for a direction as to the payment of the insur-

lm, monfy. , LuiOX, J., in a witten jutigment, s.id that theu'e
aample évidenoe Wo support a presumption of the. death, uuder

e ternis ofthei statute, and the nioney or benieft sooured by
!rificate No. 18909 was inediately payable. Thore wua aiso
>pd growid for believing that Blamey <lied intestat., unarried,
id without lawfuI iue. The parties shiould not b. put Wo the.

,Tns of adiitatoad paymcent into Court was tinnere»-
ty. There shotilt b. an order declarixig that the preorumption
> dath hati ari.-xn, directirig the paymient of the. morey 1 h
maciâtion's effsta 0f tii. motion, U) tihe next of kn of BlMney
etioned ini tire affidavits, anti exonerating the. swication fromi

rther hiabilitY. W. Lawr, for' the isaation. . 1). (criant,

RIZA v. Dw -m«x .Ao 6

Iajundclon-Iierimi Qrder-Molioei Io Conlinta-RnM iii
maqges-Ability of Defendoi. Io Pay-D&uly ofBulding Qp#a-
in-ubi InIeresaLJ-Motion by thre Plaintiffs Wo contiué

tii.hewallofta buildling. Tre motýion was heard iii the.Weekly
4 -19 owN
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Court, Toronto. Lio, J., in a writ.ten judgment. Said that
the. proper construction of the. writings hetwacn the. parties could

be dterine wih rca,-ona)leccrtainty only after all the. local
conditions and surrounding cireustances had bxe-n put in evidence
at the. trial. For the infringemient of any rigiit the. plaintiffs
migiit have they could b. adequately comp.nsated in dnaes
and there wa no doubt that they wvould b. able to recover any
damnage whici jnight b. awardeil to tiiem. On tiie otiier hand,
]osa by d.Iay during the. building season, for whiclh uer. could
b. ne adiequate r.ecovery, znigbt b. occssioned by continuing the.
iizjunction; and it was in the. public interest, toc>, that building

opertios sould net 1. u-nnecesarily arre.ted. The. injunction
.iiould b. disfolved, and the. motion to continue it dismis.sed;
costa r.tzrv.dl to b. disposed of by the. Judg. at the. trial. A. St. C".
Eis, for the. plaintiffs. CA. A. Urqùbart, for tiie defendants.

lU .Ow J., 1H'.&msswSE 7.

Infaid - Cuefody - Riguhi of FWth.r - iEsconduci - Wlelfare
of liefoe*-4J. 4 -('x(l f Maie.nud G.ratidfaflr.]-Motiont by Walter
W. for an order awarding hlm the. custody of bis infant son,
aged 7, at priw.nt living with his miaternai grandfath.r. The. boy'.-
inother died iii October, 1918; thc applicaut had msarri.d agsin.
Uui;, J., in av rittun j udgmient, said that in ordinaury circumstances
the. f atier's rigbt to the custody of hils own son would, b. para-.

mourt; ut te crcumtanesber. were net ordinary. The. grand-~
f atli.r reiùted the. application on the. grouud that the. f atier and
Iii. .soond wife w.r net fit persons te have the. custody of lthe boy,
and iliat it would b. in the interesi t the boy to leave him witii
hi. psndpari>ts. After rev.i.wing the. evidence, the. learned Judge
said that he was st8edthat neitiier the. father ner kils preen
wife oughit te b. entrusted with the car. of the. boy. Tii.r. wa
aboundant evidence thal the. boy was hiappy witii hýi. uaternaJ
grsndpar.nts and would b. well-car.d for upon ther fanm. He
iiad bSu 'witii tli.m now neaily two years. Te talc. hlmi frein
iii... sturoundinps and restere ii te ii fatiier would, in a&l the.

cir.UmtanSb. taking a great riêk, and would b. an set of
iieartiem cruelty te thi. boy. Thi. fathier had, by his misconduct,
forftited the. right te the. cuutody and care of bis son. Tii.pli
cation sbeiuId b.' witii coes. The. erdér siioild contajn

- ~ iJ.~+4- fn+h*a. ine nrrwYum ineouA .-


