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FARMERS' LOAN AND SAVINGS CO. v. SCOTT.

Discovery—Afhidavit on Production — Identification and Description
of Documents— Schedules— Mortgages— Discrepancies — Particu-
lars—Striking out or A mending.

Motion by defendants for a further and better affidavit
on production from plaintiffs, shewing specifically and in
detail the books, papers, and documents relating to each
mortgage in respect of which the plaintiff’s are suing, and
disclosing the books and portions of books which refer to
each mortgage, and giving the pages and such other refer-
ences as may be necessary, and accounting sufficiently for
the absence of such papers relating to the mortgages as have
been in the custody or control of plaintiffs and are not now
produced ; and also for an order striking out some words in
the particulars delivered, and for better particulars.

W. H. Blake, K.C., for defendants.

W. M. Douglas, K.C., for plaintiffs.

ThHE MASTER.—A party should not be required to give,
in an affidavit on production, such details as are sought in
this case. All that is required is a list of the documents,
books, ete.  They should be clearly identified, and their
nature should appear from the description given, but a sep-
arate description need not be given of every document. Taylor
v. Bullen, 4 Q. B. D, 85, Budden v. Wilkinson, [1893] 2 Q. B.
432, Cook v. Smith, [1891] 1 Ch. 509, and Millbank v. Mil-
bank, [1900] 1 Ch. 376, 384, referred to. It has also been
held that if the documents are described at unnecessary
length, the party may be ordered to pay the unnecessary costs
occasioned thereby, or the affidavit may even be taken off the
files as being prolix or oppressive: Hill v. Hart-Davis, 26 Ch.
D.470,472; Walker v, Poole, 21 Ch. D. 836. See also McDon-
ell v. McKay, 2 Ch. Ch. 141. Therefore, as far as the ledgers
are concerned, plaintiffs are not required to give the pages,
ete. ~ With reference to the letter books, the solicitor for
Plaintiffs wrote pointing out that there was nothing in them
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which was material, but saying that plaintiffs produced them
in order thatdefendants might satisfy themselves, See Bolton
v. Natal Co., [1887] W. N. 108 Y improper for a
party to produce a number of letter books in this way. i

they are not material, they should not be produced ; if any
are material, they should he identified. The affidavit shoul_d‘
be remedied in this respect.  In schedule A 4o the affidavit
there were set forth the namesg

of the mortgagors, together
with the dates of the applications foy loans i
mortgages. Upon referring t
of these mortg
cations, in some of the the mortgages
mentioned in schedule A. planation given as to these
apparent :.liscrepancies by counse] for plaintiffs was th'at
in the cases referred to, and others, the mortgage, while
bearing date ag given in schedule B, was not given direct to
plaintiffs, but was solq or assigned to them, and the applica-
tion for a loan on such g mortgage was dated as in schedule
A at the time the mortgage wag being sold or assigned to the
plaintiffs, and that g perusal of the documents produced

would have given all the information an discovery necessary-
The explanation given shews that the

gages of these mortgages should 1,
this must now be done, Tippi

ave been produced, and
referred to. The def

ipping v, Clarke, 2 Hare 383, 389,
endants haye g right to have the docu-
ments referred to in the Particulars apn the schedule to the
affidavit on produetion correctly and fyly produced. In-
stead of having two schedules to the afﬁdz{vit, it would have
been better to | : ing out init the number
of the mortgage, the mortg ‘

deseription of

: property, amount advance
tlon and of val

ation, as

not be ordere(.

By an order of 9th July, 1902, Plaintiff’s were directed to
deh'ver particularg under the 14th anq 15th paragraphs of
their statement of claim, shewing iy What respect it is alleged
that .the Investmentg made for tye plaintiffy were improper,
a.nc.i in wha:t respect it ig alleged that the moneys of the plain-
tiffs were Improperly advanced, and in what respect it is

alleged that James ‘Seott (defendants’ testator) wag guilty

assignments or mort- -
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of a breach of his duty as vice-president and a director of the
plaintiffs, and in what respect he was guilty of a breach of
trust with regard to such investments. In the particulars
delivered and objected to, the plaintiffs stated that *‘the in-
vestments . . . were improper because they were made
upon unimproved, vacant property in the outlying and un-
settled districts of Toronto, and of the town of Toronto Junc-
tion, and of the township of York . . . and because, as
the said James Scott must have been fully aware, the security
for the advances was insuflicient.” The words of the last
clause of the particulars quoted are more like a pleading than.
particulars.  Milbank v. Milbank, [1900] 1 Ch. 376, 385,
referred to. This statement being in reality an amendment
of the pleading, particulars of it must he given, or in default:
it must be struck out. As to particulars of the losses claimed,
the manner in which these losses were made up was explained
by plaintiffs’ counsel on the argument.  This will be suffi-
cient when embodied in the order made on this motion. The
particulars as delivered are not very clear in some respects,
and should be corrected. When this is done, the particulars
may stand, unless on examination for discovery other objec-
tions may -be found to exist. The affidavit on production
and particulars to be amended within ten days.

OSLER, J.A. JANUARY 127H, 1903.
C.A.—CHAMBERS.

CITY OF HAMILTON v. KRAMER-IRWIN ROCK
ASPHALT AND CEMENT PAVING CO.
Appeal—Court of 4 Ppeal—Dispensing with Copies of Evidence for-
Use of Judges—Question of Construction of Contract.

Application by defendants (appellants) for leave to set
down the appeal without the usual copies of appeal cases.
containing the evidence taken at the trial, ete.

A. B. Aylesworth, K.C., for appellants.

W. R. Riddell, K.C., for plaintiffs.

O.SLER, J.A.—The appeal may be set down for the next:
session of this Court, the appellants lodging for the present
but one copy of the evidence, and delivering one to the re--
spondents. I understand that the appellants limit their ap+
peal to the question of the construction of the contract or con-
tracts between the parties, and, as I do not at present see what:
bearing the oral evidence is likely to have upon that ques-
tion, though the respondents are entitled to have such evi-
dence before the Court, and insist upon it, the trial Judge
having made it part of the record in appeal, it is not neces-
sary that further copies of the evidence for the use of the
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Judges should be lodged at this time
ing them incurred. That may be o
after, if the course taken in argume
make it necessary. As to the cq
whether it should” be divided, etc.,

given.  That will be g matter for the Court, The partleﬂ
will no doubt agree as to what documents, exhibitsz ete., sha
be copied in the appeal book, and ag to that no direction at
present. Costs of application to be costs jn the cause.

or the expense of mak-
rdered to be done here-
nt of the appeal should
nduct of the argument,
ete., no direction can be

WINCHESTER, MASTER, JANUARY 13TH, 1903.

CHAMBERS,
SMALL v, AMERICAN FEDERATION OF MUSICIANS.

Writ of Summon, —Service— Unincorporateq Loreign Voluntary As-
sociation—], nlernational Associaliolz—Seryice upon Executive Qfficer
in Ontario —C onditional 4 Ppbearance,

Application to set aside the writ of Summons and service
thereof upon D, A, Carey for and on behalf of the American
Federation of Musiciang (9th District), upon the groul{ds
that there is no Provision in the Rules authorizing service

rov
upon the defendantg by means of service on Carey, and that
the defendants, not bein

g an incorporated body or partner-
ship, cannot be o served. The action wag against the Fed-
eration and Carey for an injunction restraining them from
endeavoring to induce ‘

OF persuade one Cregwel] and the
members of hig orchestra, engaged by plaintiff at the Grand
Opera House, London, Ontario

» 0 Yefnge: fo- oentinne in
plaintifi’s employment, Ay order was mgde on the 11th
December, 1902, allowing plaintiff to 549 as defendants a
number of persong ¢ ¢y behalf of themselves and all other
members of the American Federation of Musicians and of

the London Musjeg) Protective Association,” ete., and the
writ of summons wyg |

amended accordingly,
J. G. O'l)onoghue, for the motion,
A Moss, for plaintiff,

The MAS'I.‘ER,. after referring at length to the evidence as
to the constitution of defendantsg and theiy officers, cited and

quoted from the cageg of Massey v. Woodwarq (per Meredith,

J., 20th March, 1900); Tafr Valley R. w Co. v. Amalga-
mated Society of Rai )

: : lway Servanté, [190i] A. C. 426; and
United Stateg v. Coal Dealerg’ Assn,, 85 Fed. Rep. 252; and
concluded: Ty, this acti i

It is an inter-
urisdiction in Ontario
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Just as much as it does in any state of the Uniqn. The
Federation has been properly served with the writ. With
reference to the objection that the name is improperly used
because of its being an unincorporated company or associa-
tion, the cases cited are sufficient authority for holding that
on a summary application the name should not be struck
out, represented as the Federation is by the large number of
persons added by the order of the 11th December. In order,
however, that the Federation may not be prevented from
having the question gone into more fully at the trial, a con-
ditional appearance should be permitted.

Motion dismissed. Order made allowing the Federation
to enter a conditional appearance. Costs in the cause.

[See Metallic Roofing Co. v. Loeal Union No. 30, Amal-
gamated Sheet Metal Workers' International Assn, 1 0. W.
R. 573, 644.]

WINCHESTER, MASTER. JANUARY 18TH, 1903.

CHAMBERS.
CAVANAGH v. CASSIDY.
Security for Costs—Plaintiff Ordinarily Resident out of the Jurisdiction
—Zemporary Residence in Ontario.

Action for false arrest and malicious prosecution. Motion
by defendant for an order forsecurity for costs, on the ground
that plaintiff is ordinarily resident out of the jurisdiction of
this Court, and only temporarily resident within it.

J. E. Cook, for defendant.

S. B. Woods, for plaintiff

THE MASTER.—The arrest was made in connection with
some transaction in regard to the purchase of shares. The
defendant, having lost a considerable sum of money, and ac-
cusing plaintiff and one Tucker of having defrauded him,
caused the arrest of the former. The plaintiff' is a telegraph
operator, and has for some years been operating on wires in
connection with different brokers’ businesses. When about
2 or:s years of age his family removed from Ontario
to the United States, and he has until recently lived in that
country. He is now 36 years of age or upwards. His mother
and sister still live in the United States, and when out of
employment and at other times he makes hishome with them.
He is unmarried, and has no property other than what he
carries about with him from place to place. In July, 1902,
he left Kansas City, where his mother and sister reside, and
Wwent to New York to take employment with stock-brokers
there. In September, 1902, he was sent by them to Toronto
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» eXpecting that it would be }{;)ulfC&f
“temporary visit, but after & week or two he received instr

. . . er
nto in their service. They, however,

flice from Toronto, and another peri(}):;
#ook possession of the wire which they had, and retamedith_
plaintiff as an employee.  Thig person has also now w
drawn, and the plaintiff ig

at present out of employment.
All the evidence shews I

that plaintiff ig only tempom'rtllﬁ
ntario, while ordinarily resident in the Unite

t
$ to have been one of constant

» although Kangag City, where his
mother and sister live, has 1 i

een hig headquarters, His evi-
satisfactorily employed,

Alleroft v, Morrison, 19 P. R. 59,
65, referred to, .
( rder made for security in the usual form. Costs in the
cause,
SR
WiNcHESTER, Masrer, JANUARY 16TH, 1903.
CHAMBERS,

Re CLEGHORN AND

Sale of (700(1%—57(1/71/5 f Frauds__

duct or Pq

Summary tyiy] of an interp
ship of three car-loadg

Pacific Railw

ASSELIN,

Actual Delz'very— Samples— Con-
zers’ [ nterpleader,

leader respecting the e
of potatoes held by the Capadian

ay Company, on whoge application the matter
into Court, T

16 parties consenteg L0 a summary
disposition of th ims in Chamberg.
- N. Tilley, oy Cleghorn & Co.
W. J. Elliott, for Oscar Asselin,
THE MASTER.NTh

Arties—Cayy

e claimantg Cleghorn g& Co. asserted
that they burchased the potagoeg from Oscar Asselin the other
claimant, while he denied that, ther
“contrac

one Fournier,
Christmas morn-
With them to look at the
i Cleghorn picked
h car—he said the latter

VY
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quantity, while Asselin and Fournier mentioned the former—
and took them to his office, as he said, as samples. '_I‘hls act
did not constitute a delivery of the potatoes, bringing the
bargain within the provisions of the statute, the evidence
being clear that there was no closed bargain at that time,
not even the quantities being known by Cleghorn & Co., and
there being no intention whatever on the part of Asselin to
deliver samples, his consent to taking them not having been
asked: Hinde v. Whitehouse, 8 Rev. Rep. 676 ; Klinitz v.
Surry, ib. 833 ; Gorman v, Body, 2 C. & P. 145 ; Gardner v.
Grout, 2 C. B. N. 8. 340.  There were subsequent negotia-
tions about the potatoes. The bills of lading were handed to
Cleghorn by Asselin, but were not indorsed. The parties
disagreed about the price, Asselin wanting a higher price
than Cleghorn was willing to give. The carriers refused to
let Cleghorn have the potatoes without the bills of lading in-
dorsed by Asselin. I find that at no time did Asselin part
with the potatoes; that there was no contract closed by the
parties; and that the acts of Cleghorn did not bring the bar-
gain within the provisions of the statute and cases. Taylor
v. Smith, [1893] 2 Q. B. 65, and cases therein cited, and
Norman v, Phillips, 14 M. & W. 277, 280-282, referred to.
There being no contract binding on Asselin he is entitled to
the potatoes. Order accordingly and for payment by Cleg-
horn & Co. of all costs and expenses occasioned by their claim,
including the costs before the Master.

JANUARY 1671H, 1903.
DIVISIONAL COURT.
Re AMERICAN TIRE CO.
DINGMAN’S CASE.

Company— Winding “up—Preferred Claim—<‘Clerk or other Person in
Employ of Company”—Sales Agent.

Appeal by Archibald W. Dingman from the decision of
the Master in Ordinary (in the course of the winding-up of
the company), that the appellant was not entitled to ran.k on
the assets of the company as a preferred creditor, by virtue
of sec. 56, sub-sec. 2, of "the Winding-up Act, R. S. C. ch.
129, and amending Acts, as being a ‘“clerk or other person
in the employ of the said company.”

AW HOlmested, for the appellant, contendec'l that, as by
the terms of his employment, he had to devote his whole tgmti
and attention to the business of the company, as mechanica
expert andinspector to the department of the company ha‘;(l:%
charge of the sale of the “New Departure Coaster Brake,
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and as sales agent therefor for the city of Toronto, he was a
clerk or other person in the employ of the company.
H. M. Mowat, K.C,, for the liquidator,

: urious
FALcoNBRIDGE, C.J.——Havmg regard to the very curio

the claim, e.g., that the

vas fixed about the middle of Fle?t:
ruary, 1902, when the Company wag in extremis, and ths

Davis, the ¢ompany’s manager (who was not called), two or

more days after the liquidator went into possession, certl'ﬁed
this account anq instructed the accountant of the company
to make an entry in the |

ooks relating to it, anq to “put If:
through” ag of st January, the Master took g lenient VIGW.
i allowed claimant to rank on

‘dinary eredipop. But I donot suggest that
he wag wrong, and the liquidator hag not appealed.

The evidence furnishesg abundant ground for holding th}fllt
S not entitled ¢, any preference under the
statute : Re Ontario Forge ang Bolt Co., 27 O. R. 230

Brrrroy, J ©» gave reasong j
clusion,

n writing for the same con-

Appeal dismisgeq with costs,

S
Bovp, C, JANUARY 101H, 1903.
WEEKLY cougy.

ATTORNEY~G

/\’wenue—Surce.ssion Duty— Vo,
ractual Oblzgalzblt~l)aﬂatlb

ENERAL v, BROWN,
of Estate—])edudz’a/z lo Meet Cﬂ’f'
Mortis ¢, @usa— Estoppel by Judg-
Mment in Foymey Action.— g urw'wmlzip

Special case in action t0 recover Succession duty upon the
jamin Brown, who died intestate and childless,
his estate going to brothers gy nephews ang nieces.
g Aylesworth, K.C,, for the Attorney-Genera].
F, Amol(li, K.C,, for defendant Amanda Brown,
A=l Colville, Campbelifoy
Boyp, C.~Succesaion duties may
and therein th Court hgg ;

a8 .lut‘isdiction to determine what
property is liable to duty under the Act 62 Vigt, (2) ch. 9,
sees, 1, 2.

In thig case it i

1S admitteq j
gate value of Brown’s g,
:uhnittc(l$7,540

Brown, The m
ever, in dispuge,
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able,” for if it is not and it falls to be deducted from th‘c
“aggregate,” then the estate is not subject to the Act. B}y ﬁ
process of amendments it is now the law that the Act ]Sl 1)
not apply to any estate the value of which after the a 0\’\-l
ances authorized by the Act (are deducted) does not cxcee
$1,000: R. S. O. ch. 24, sec. 3, sub-sec. 1, as amended by 1
Edw. VIL. ch. 8, sec. 4. :

“Dutiable value” is defined by the Act as the value of
the property after the debts or other allowances or exemptions
authorized by the Act are deducted: 1 Edw. VII. ch.. 8, sec.
3(3).  And by the same section and by sub-sec. 4, it is said
that in determining the dutiable value of the estate of a
deceased person for the purpose of the payments of succes-
sion duties, the value shall be taken as at the death, and al-
lowances shall be made for reasonable funeral expenses and
for his debts and incumbrances. ;

And any debt or incumbrance for which an allowance is
made shall be deducted from the value of the land or other
subjects of property.

But no allowance shall be made for debts incurred by the
deceased, or incumbrances created by the deceased, unless
such debts or incumbrances were incurred or created bona
fide for full consideration in money or money’s worth, wholly
for the deceased own use and benefit, and take effect out
of his interest. These provisions are all found in 1 Edw. VIL.
ch. 8, sec. 3 (4).

hese clauses may apply to this transaction between the
deceased and his neice Miss Brown if it be taken that the
37,500 was not transferred hefore death to the defendant.
If it be the better view that there was such a transfer, the
other clauses of the Act have to be considered, which, how-
ever, lead to the same legal issue. By R. 8. O. ch. 24. sec- 4
(b), all property . . which shall be voluntarily tranS}’
terred by gift made in contemplation of the death
of the donor or intended to take effect in possession or enjoy-
ment after such death, and (¢) proverty taken as a donattlo
mortis causa or other disposition by way of gift, ete., e lc).,
shall be subject to succession duty. The essential point to (_3
observed in thege sub-sections (b) and (c) is that the ?Iim?:_
action is a voluntary one, 4.e., for which there 18110 GORSIC (3ed
tion. Tt may be that the extent of consideration is mt}enrein
to be defined by see. 4 (10), which enacts that not}m;g l: Sy
contained shall render liable for duty any property bona M
. 3 R lue substantially
transferred for a consideration that is of ava L
equivalent to the property transferred. But, ass e
this supplies the test to ascertain whether a transa
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0 S 5 -~ the

is not “voluntary,” the transfer ipn question will answer th
test abundantly. : : E >

The nature of the transaction was Investigated in Brow
v. Toronto General Trusts i

Upon the trial of thag case

i i 1at there was well provgd
and his neice Amanda

good faith for over 30 years, the decea.sgi
handed oyep to her jusg before hig death the indicig of title
to moneys anq other Property such 5
of a d

S might be the subject
Onatio mortig Causa. Anq g found that what was dO;le
was sufficient ¢ establish hey right to that property  in tllf%
aspect of a mepe gift, bug beyond that I gave effect to the
ing her entigleq to other chattel propert)i
agreement, ¢ the amount of severa
Moneyg bestowed amounted to over

Crown for succession
Or Amandg Brow
évery ground of exemptj

in other words,
of the Judgmeny,
Trusts Corporati

falling undey the aboye
hundred dollars, 7y,
$6,000.

as to the Present clajm estopped by the form
in the cagq of Brown

aspects of the
he deceased.

much moye than
bounty—_j was,
Judgment iy, Bro
a matter f obli
estate, [f it |
decease her,
to his next 0

OWment wyg
as I have declareq ip givin
Wn v. Torong, Genera] Ty
gation bingiy,
'appened, ag it
then thjg
f kin op ]

not a matter of

usts Corporatiol_l,
8.Upon the deceased and his
lid, that he uncle should pre-
Personal egtate did not pass beneﬁcxally
egal representatives ; i became.m that
Property of hig neice, and her right to

ainst the administra-
i persong] estate by any tes-
g by no voluntary disposition on the
part of the deceased ganq by no legal transmission g upon an
i Ut by virtue of a vali

d and long standing con-
obligation,

which made her more than g general

Creditor iy respect to thig Personalty
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Taking this basis of fact as well estnblishef], 1t appealls
evident that the bestowment of this property b‘eiore the death
was not such a voluntary disposition or transfer by the 1ntetsl-
tate as is specified in the Act. Full value of money's WOI"{1
was given for all that was received. The whole country-slce‘
knew of the agreement, and the neighbours proved that hel.
work and services were worth more than all she got under
the arrangement.

Therefore on the facts I find that the property was trans.-
ferred for a consideration substantially equivalentin money’s
worth to its value. And on the other aspect of the case I
find that there was at the death of the intestate a debt due
by him to his niece in respect of work and services in the
house and on the farm as a nurse exceeding $6,000 bona
fide incurred.

This sum, say $6,000, should be deducted from the ag-

gregate value of the estate, and so it results that Brown's
estate is not within the Aet,
I have not overlooked the argument that this case falls
thin sec. 4 (d) of the Revised Statutes, ch. 24, but t}}at
provision is addressed to another sort of property which
passes by survivorship, i.e., joint tenancies created by the
deceased when absolutely entitled to the whole. That does
not fit this case. It is also to be distinguished from this
when the property in question does not pass or accrue 1}).Y
survivorship. ie., by operation of law, having regard ?0 t}1e
nature of the estate or interest in the property, but 1s the
subject of an express agreement which takes effect at the
death ag part of the contract. The right does not arise be-
cause of the death, but by virtue of the prior ag"eem?nt
between the parties, upon which their wholecourse of action
was based for 36 years,

The action shoulq be dismissed with costs.

Bovp, ¢,

wi

JANUARY 127H, 1903.
WEEKLY COURT. 7
SMALL v. AMERICAN FEDERATION OF MUSIOIATE
Trade Union — Interference between Master and Servant — 17
Injunction — Balance of Cbm/m.:e/;te. s tion 16
Motion by plaintiff to continue interim mJ[;]I;(; 1of the
straining defendants from persuading the mefnf ese to play
orchestra of plaintiff’s theatre at London to re l;zat;ion with
for plaintifi. “The defendants were a large organ included in
headquarters in the United States. London wn:o was the
their 9th district, of which one Carey, of Tf)ro_rflf that unless
chief executive officer. He informed plainti



34

one Evans, who was the leader of
season, was reinstated, the defend
bers of the orchestra to refuse to

Plaintiff’s orchestra last
ants would order the mem-

play.
W. Barwick, K.C, and . A, Moss, for plaintiff.
J. G. O'Donoghue, for defendants,

Boyp, C., heid that the m
ization having been brought
management of the busi
fact and law which

achinery of defendants’ f
to bear against plaintiff in }“;{
ness at London, on assumptions o

are disputed, weighing the advantages
against the disadvantages, it is more convenient in the inter-

ests of the plaintify to have the present orchestra continued
in hig employment till the tria] th
or discontinuance

and this course wi

1selves  for determinatioll-.
- Friendly Society of
Englang, Ireland, "and Wales,
y 96, is pertinent,

Injunction continued ti]] ghq frigl, " Action to be tried at
the ecarliest Opportunity,

08ts reserved to he disposed of
by the trial Judge or upon furthep order,

————

I\Imuanrrn, (8t

ques— Foyged [y, dorse
Conducy of Agent of D

Action trie( without o
sued to recovep f
moneys which
authority,
been made upor,
payable to var

The plaintiffs
1 WO were thejr bankers,
Were paid, ag Plaintify alleged, withou their
i account, having
iffs on defendants,
» the indorsements
of which by thoge pergons Were, as plaingifry alleged, not
genuine, hut forged. The defendangg defended “on the
.‘-51'0111"1_8: (1) that the cheques were payable to fictitious or
non-existent, PErsons withiy, see,
Exclmnge Act, 189 lerefore Payable to bearer ;
and (2) that if they were ¢, be treated ag payable to the
order of veq] paye ndants were justified, under the

ki .
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circumstances, in paying them and debiting them to P]f""t"
tiffs’ account. The proceeds of all the cheques came in l{
the hands of a man named Niblock, who was the plam.tlﬂi
assistant-superintendent at Ottawa, and were appl‘OP"“"Pefl
by him to his own use by means of a system of fraud and for-
gery on his purt.  The cheques were issued for the purpose
of paying supposed claims of the several persons in whose
favour they were drawn, under policies of insurance made by
plaintiffs, and in the belief by plaintiffs that the persons upon
whose lives the policies had been granted had died; but in
fact none of them had died, and there was no real claim by
any of the beneficiaries against plaintiffs. In all of the cases
but five the applications on which the policies were issued
were entirely fictitious, the names of the supposed applicants
and of the supposed signers of the documents which accom -
panied them being forged. 1In all of the cases the signatures
to the proofs of loss were also forged, as were the indorse-
ments purporting to be those of the payees of the cheques.

A. B. Aylesworth, K.C., and Edgar Jeffery, London, for
defendants.

I. F. Hellmuth, K.C., and C. H. Ivey, London, for de-
fendants.

Mereprrn, C.J., reviewed the evidence at length, and
held that all the cheques were paid by defendants in good
faith, and upon the representation of Niblock, acting for
plaintiffs, thai the persons to whom payment was made were
the persons named in the cheques as payees; and, that being
80, that the plaintiffs were affected by what was done by
Niblock so as to preclude them from disputing the right 9f
defendants to pay the cheques and charge the amount paid
tq plaintiffs’ account. The other question, as to the payees
of the cheques being fictitious persons, was not considered.
Action dismissed with costs.

Brrrroy, J. JANUARY 177H, 1903
CHAMBERS.
WOODRUFF v. ECLIPSE OFFICE FURNITURE CO.
OF OTTAWA.

Security for Costs— 4 pplication for Increased Securily— Trial Prac-
tically concluded.

o e f
Appeal (heard at Ottawa) by plaintiff from so much .0-
an order of the local Master at Ottawa as directed that plain
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5 sts
tiff should give further anq additiona| security for the co
of defendant ¢q

ino into
apany, by a bond for $600 or by paying in
Court $300.

F. A. Magee, Ottawa, for plaintiff,
HiAL Burbidge, Ottawa,

i he
Brrrroy, J.—The trial of the action had come Of"niiﬁ.
case had heep argued, and it Wwas directed that if plai e
did not elect to amen( within the time allowed, the case

to stand for Judgment, 1y, Plaintiff did amend. Security
for the cogtg of defeng,

ts added by the amendm‘ent h%-?t}?gf:
ordered. N, application wag Made at the trial for additi

t company, ¢ was open to tg?
company o agk thyt in the event of an ameg .
ment additiong] Security shoylqg be given. TIf the. trl_&l Ju %d
had made any such condition, i may be that plaintiff Woge_
10t have accepted. he cage ig Practically closed as to 4
fendant fompany. “Iffbes appens that the costs of the i
fendant Company wi]] pe substantially increased, it will o
by reason of What oceurpeq at the tria] anq the view the tria
Judge took of the case; apq the plaintify ought not at t;hls
stage to have the additiong] burden Put upon him. Bell V7'
Landon, 9 p, g ) imon v, T, Banque Nationale,
S 22, referred tq.

Appeal alloweq With cogtg ¢

for defendant company.

and Sipy,

0 plaintiff in an event.
ST
Mmmm'm, C.J.

JANUARY 16TH, 1903.
WEEKLY coupy,

Re RATHBUN

CO. AND STANDARpD CHEMICAL CO.
OF TORONTQ,

720 Coury 4, Direct Arbitrators
=

“estions S Dectfically Referr ‘.’,d
ar Them Jrom 4 (pplying—Dis-
Ce OMpetenc, af- 4 rbitrators—— Doubt as to
ontracs Loy 9 Case—c, 0815,

crelion of

Rulings ¢ OnStruction of C

: Appli‘catim of the Arbitration Act, R. S.
0. ch. 62, py the Standarq Chemicg] Company of Toronto,
one of the pay ALy reference tq arbitration, for
to the arbitra topg i

b .

to state ip the form of 5 spe-

Se for the Oplnion of the Coupt certain questions of
law arising

0
n the cours rence,

e of the refe
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W. Laidlaw, K.C., and J. Bicknell, K.C., for the appli-
cants.

E. D. Armour, K.C., and C. A. Masten, for the Rathbun
Company. :

MEeRrepiTH, C.J., (after stating the facts) —Upon the
argument I expressed the opinion that as to certain of the

(uestions no directions should be given, and as to others I
reserved my decision.

The questions reserved for decision were: (1) Whether
upon the true construction of the contract the applicants
were, for the 66 cords of wood delivered daily (Sundays ex-
cepted), bound to deliver 85,000 bushels of charcoal per
month, or whether delivery of what was or might have been,
with proper care and skill and without waste, produced from
the wood, though less than £5,000 bushels per month, was
a compliance with the terms of the contract. (2) Whether
there had been a breach of the agreement on the part of the
applicants which entitled the Rathbun Company to take
possession of the works. (3) Whether the elaim of the Rath-
bun Company for the use of more than 66 cords per day was
properly the subject of a reference to arbitration under para-
graph 22 of the agreement.

It was objected by counsel for the Rathbun Company:
(1) That the dispute as to the construction of the contract
was a question specifically referred, and that sec. 46 was in-
applicable, because the question was not one “arising in the
course of the reference.” (2) That the applicants were pre-
cluded by the course taken by them on the reference from in-
voking the aid of the Court under sec. 41. (3) That at all
events, as a matter of discretion, the direction asked for
ought not to be made. : )

I have come to the conclusion that the first objection is
not well founded. Owing to the way in which the reference
to the arbitrators has been effected, it is necessary to spell
out from the various documents by which it was completed
the subject-matter of the reference, and, as I understand the
effect of these documents, one of the claims of the Rathbun
Company, and the principal one, is that the applicants have
not delivered the quantity of charcoal which, under the terms
of their agreement, it was their duty to deliver, and to recover
damages for that breach. The Rathbun Company do not
rest this claim solely upon the construction of the contract
for which they contend, but, while taking the position that
that construction is the right ome, they also assert that, even
if the contention of the applicants as to the meaning of the
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s delivery
contract iy right, there has been 4 ‘shortage in the

: - damages:
of charcoal fop which they are entitled fo recover da
The claim whicl, 1s by th

5 F 17th

€ notice of the aPP]‘Ca;.lttshgtRlath‘

April, 1901, referred to arbitration is the claim ’0 of chars
bun Company «fq, alleged shortage of the deliv eryd from the
coal produceq or which ought to have been I?roduce which is
said wood.” pe claim ag to ghig branch of the Ci}sel 1091,
by the Rathbup Company’g notice of the 10th ugi’tled to
referred, g that the Rathbup Company Woke el

3 000
receive, ang that the applicantg were bound to -dehvelc'l’asri;iges
bushels of charcog] Per month, anq compensation or
b ortage in delivery of ch e

I do not read thig gg Mmeaning that the questloln o? char-
obligation of g applicants to deliyey 85,000 bushe Sroduceﬂl
coal, irrespective of what they had or might have produ

arcoal,

being claimed what
the meaning of t}o agreement, 0

I think, therefore, that thig question was one 3“512’(1; :
the course of the reference, Within the meaning of seC s

It is, in ¢hig View, Unhnecessary {, eXpress an (_)P"”.Onthe
to whether op not the Meaning of tjq words ‘“arising in the
course of tlyo reference” jg that for which counsel for t
Rathbun Company contende,

As to the Second questigy, * + . much wag dong b};
counsel for t)q applicantg in the tourse of the proceedmg‘
before the arbigy ad to the conclusion that the ﬂ}l)’e
plicants diq not i t a cage should }e stated by tcl
arbitrators, = - It doeg aPpear, however, that col.ms]
for the Applicants befop, the arbitrators, q¢ 4 compal'atlvel);
early stage of the p ings; 83Ve notice that after th
evidence hqg been ¢y u

4 3bply to the arbitrators to
state a cage fop Pinion of the Coury
he did mgke later, s

the conelusigy, that, hgy
very large amountg k

ing regard to the
» and the fact ¢

hat the agreemt_%n}f
0, and thgt the construction whic :
S put upon it will Conclude applicants nce

, » but as to future Qe
the agreement, iy, the yearg for which it has to
Tun, and glgq to

cannot hely, thinking is a gerious

ness of the interpretation which the
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arbitrators have put upon t,he. contract, I ought not to refuse
the application if it is otherwise well fou?ded.

In re Hansloh and Reinhold, 1 Com. Cas. 215, fo_llowed.

Mr. Armour also relied upon the fact that actions had
been brought by the Rathbun Copmpany to restrain the appli-
cants from proceeding under their notices to arbltrqte, and
that the motions for injunctions to that end were resisted by
the applicants. The object of these actions, it was said, was
to have the construction of the contract determined by the
Court, and it was urged that, having prevented that l.)e'ing
done, and having insisted upon the method of determining
the questions in dispute being by arbitration, the applicants
ought not now to be allowed to avail themselves of the pro-
visions of sec. 41.

The answer is, that one of the incidents of an arbitration
is or may be the stating of questions of law for the opinion
of the Court and it may well be that the applicants
preferred, as they had a right to do, to have their disputes
settled by arbitration, with the opportunity of hav-

-ing the arbitrators advised the Court to having the
disputes, including questions of fact and assessment of dam-.
ages, dealt with in an action. .

That a party to a reference 18 not entitled ex debito Jjus-
titize to have the direction given whenever a question of law
arises in the course of the reference is, [ think, clear. The
matter is one resting in the discretion of the Court.

Re Nuttall and Lynton, 82 1,. T, 17, was referred to as

authority for the Proposition that where the arbitrators are
specially qualified i i

tion should not e
tion, but I do not u
tion is laid down.

The fact that an arbitrator is specially qualified to decide
the question of law is g circumstance which, taken in con-
nection with other circumsmnces, ay affect the exercise of

the diseretion. : I can ges no reason why such a

rule should he a.pp]i.ed where the arbit
the_ question of law, or i ey T

In re Taber;lacle and Knight, 1892
referred to. James v. Jame:, 2 [ B] - o, ol o2

D9 ke i 3
In re Palmer and Hosken, [1897] 1 Q- B 13i d;?::)n%:;(sa?:gd
to. ’

VOL II. O.W.R. NO. 2—B.
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> 5 ¢ ; u-
Under all the cltcumstances, L haye come to the conclu:

1 3 . - g f
son that my digerefion should, be exercised in faYO‘%irli:ﬁ
granting the application as respects the questions as to.w
I;r'eserv_e.(l,judgment. : %

An order, wil, thefe:fﬂl‘e,_issqe directing the arbitrators.to.
state in the form of 4 Special case the three questions. 2

Irefer to In re, Richmond (g4 g 80T, T Q. B, 172,
o0 the fony of 5 cage seared under see. 19 of the English
Act, ; :

I make o order as tq Costs, but leaye them to he dealt
wit‘h'by, the arbitrators ' i |
. B. 613,

i In re Knight and Tabernacle, [1893]
2 Q B 3 i b =3




