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SCHAMBERS.

FAIRMERS' LOAN AND SAVINGS CO. v. SCOTT.
Ditcovery-Affdav4î on Production - Idetiir)cation and D2escrpionOf lcei.ch<,/ orggs...)iceni's-lrtc-

lars-Slriking out or Amending.

Motion by defendants for a further and better affidaviton production froin plaintifsâ, shewing specifically and indetail theo books, papers, and documents relating to eachniortgage ini respect of which the plaintiff's are suing, anddisclosing the books and portions of books which refer toeach mortgage, and giving the pages and such other refer-ences as nnay be necessary, and accounting sufficiently forthe absence of sucli papers relating to the mortgages as havebeen in the custody or control of plaintiffs and are flot nowproduced ; and also for an order striking out soma words inithe particular8 delivered, and for botter particulars.
W. H. Blake, K.C., for defendants.
W. Mý. Douglas, K.C., for plaintiffs.
T I ,'n MASTER.-A party should nlot l>e requircd to give,in ani aflidavîit on production, suchi dotails as are sougit initliis case. Ail -that is required is a list of the documents,books, etc. Tlncy should be cleariy identified, and theirnature should appear froîn the description given, but a sep-arate deNcription need niot be given of evcry documcnt. Taylorv. Bullen, 4 Q. B. D. 85, Bu<Iden v. Wilkinson, [1893] 2 Q. B.432, Cook v. Smithî, [1891] 1 Ch. 509, and Millbank v. Mil-bank, [1900] 1 CI). 376, 384,' refcrrcd to. It lias also beenheld that if the documents are described at unnnecessarylength, the party nnay be ordered to pay the unnccessary costsoccasioned thereby, or the affidavit may even be taken off thefiles as being prolix or oppressive: Hill v. Hart-Davis, 26 Ch.D. 470,472; Walker v. Poole,' 21 Ch. D. 836. Sec also McDon-elt v. McKay, 2 Ch. Ch. 141. Therefore, as far as the ledgersare conccrned, plaintiffs are not required to give the pages,,etc., With reference to the letter books, the solicitor forplaintif% wrote pointing out that thore was nothing in them
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whieh was material, but saying that plaintîffs produced them,in order thatdefendants might satisfy themselves. See Boltonv. Natal Co., [1887] W. N. 143, 178. It is improper for a.party to produce a nutnber of letter books in this way. ithey are flot material, they should flot be produced ; if anyare material, they should be identjfied. The affidavit shouldbe remedieçi in this respect. In sebedule A to the affidavitthere were set forth the names of the linortgagors, togetherwitl, the dates of the applications for bans in respect of theînortgages. Upon referring to sehedule B, where the datesof these înortgages were set out, it appeared as if the appli-cations, in soMe of the cases, did flot refer to the mortgages,Inentioned in schedule A. The explanation given as to theseaPFarent discrepancies by counsel for plaintiffs was thatin the cases referred to, and others, the mortgage, whilebearing date as given in schedule B, was flot given direct tûplaintffs, but was sold or assigned to them, and the applica-tion for a loan on such a niortgage was dated as in scheduleA at the time the mortgage, was being sold or assigned to theplaintiffs, and that a perusal of the documents pouewould have given ail the information and picv roucedsrThe explanation given shews that the dsiscoverncsaryrtgages of these mortgages should have been produced, andthis mnust now be doue. Tipig -P19v. Clarke, 2 [lare 383, 389,referred to. The defendant8 have a right to have the docu-ments referred te in the particulars- and the schedule to theaffidavît on production correctîY and fully produced. In-stead of having two sechedules to the affidavit, it would havebeen better to have made buteone, setting eut in it the numberof the mortgage, the mortgao's ae 4eo ota
description of property, amount advanced 'dat e of applica-tion and of valuation, as also ali other documents reiatingtcsuch mnortgage. As this bas not been done, the giving of
such production as has been ornitted mni b provided for.With reference to the valuations su pîmtar aidviwas flled, covering ail that eould be foun d util it is shewnby affirmative evidejnce that výaluation8 te hntoepoduced are in possession of Pl urther can hoe r-not be ordered *P Itif%,frte production cnBy an order of 9th July, 1902, plaintitr

5s were directed to-
deliver- partieulais under the 14th and Iôth paragraphs of
their fttatement of claim, shewing in what respect it is aiiegedthat the învestments mnade for the plaintiffs were improper,and in what respect it is aileged that the 'noneys of the plain-tÎf3wr MProperly advaneed, and in what respect it 15.
,,lleged timat James Scott (defendants' testator) was guilty



of a hrteach of his duty as vice-president and a director of the
plaintiffs, and in what respect hie was guilty of a breach of
trust with regard to such investuients. In the particulars
delivered and objected to, the plaintiffs stated that -the in-
vestinnts .. ' were improper hecause they wcre made
upon unirnproved, vacant property in the outlying and un>-
settîrd districts of Toronto, and of the town of Toronto June-
tion, and of the township of York . .. and because, aw
the said James Scott maust have been fully aware, the security
for the advances was insuifficient." The words of the Iast
clause of the particulars quoted arc more like a pleading than,
paticîulare. Mihlruîk v. Milbank, [1900] 1 Ch. 376, 385,,
r-eferredl to. Th'lis stateiiueut being in reality an arnendînent
of thte laigparticulars of' it onust bo given, or iii def'ault.
it inuist hstukout. A,; to) particulars of the losses elaîned)
flic manner ini which thmes, losses were mnade up was explained
by plaiiitiff& counsel on the argumwnt. T1l js will ho suffi-
ent wben einmodied hi the order mnade on titis iiotion. The

particulars as delivercd are flot very eloar iii some respects,
and should bc eorrected. Wlien tîmis is donc, the particularzs
rnay stand, unless on texamn1ination for discovery other objec-
tions niay hoc found to exist. VThe aflidavit on production
and particulars to ho anîonided ivithiri teir days.

OSLEIt, J.A. .IAXVA1XV 12T11, I90',..
C. A.-CHA-NIBEliS.

CITY 0F HAMILTON v. KRAMER-IRWIN ROCK
ASPHIALT AND CEMENT PAVIN O .00

--Atal- Cou.rt qf 4 tea1i)Dispeisi wif A Copies of Evidéeufr-
t/se 0/ Iudges-.Queslion of Construction of Ccrn/rac.

Applîcation hy defendants (appollants) for leave to set
down the appeal without the usual copies of appeal cases
containÎng the evidouce taken at the trial, etc.

A. B. Aylesworth, KOC., for appellants.
W. R. RÎiddell, K.C., for plaintiffs.

OSEJ.A.-The appeal may be set down for the next ýSssion of thiÎs Court, the appellants lodging for the present
but one COPY of the evidence, and delivering one to the re--
9poudents. 1 understand that the appellants limit their ap--
peal to the question of the construction of the contract or cou--
tracts between the parties, and, as I do not at present see what;
bearing the oral evidence is fikely to have upon that ques-
tion, though the respondents are entitled' to have sucb evi-
dence before the Court, and insist upon it, the tri 'ai Judge
h1avinig ruade it part of the record in appeal, it isnoit necea-
sary that further copies of the evidence for the use of the,



Judges should be lodged at this time or the expense of mak-ing them incurred. Thiat mnay bo ordered to be done here-after, if the course taken in1 argument of the appeal shouldniake it necessary. As to the conduct of the argumentwhether it should be divîded, etc., etc., no direction can bcgiven. That wiII bc a matter for the Court. The partieswil o opied agree as t what documents, exhibits, etc., shallbc cpie inthe appeal book, and as to that no direction at
present. Costs of application to bo eosts in the cause.
WINCHESTER, MASTER. 

JANUÀRY 13TH, 1903.
CHAMBERS.$HALL v. AMERICAIN FEDERATION 0F MUSICIANS.

WrÎtOf ummns-ervee-UnicorboriedForedgn 
Volunlary As-

soito-nera 
loassociatotServ.c tipopt.Execulive Offlcer

in Onlarto -Conditjûnaj Ap>oearanc,.
Application to sot aside the writ of sunimons and servicethereof upon D. A. Carey for and on behaif of the AmericanFederation of Musicians (9th District), upon the groundsthat thore is no provision in the Rules authorizing servicetapon the defendants by moans.of service on Carey, and thatthe dofendants, not being an incorporated body or partner-ship, cannot ho so served. The action was against the Fed-eration and Carey for an injunctio

1 restraining them fromendeavorîng to induces or persuade on1e Creswell and the'nombers of his orchestra Oflgaged by plaintiff at the GrandOpera Ilouse, London> Ontario, to refuse to continue inplaintitf's eniployment, An order was miade on the Ilth
IJocember, 1902, allowing plaintiff to addl as defendants a
nunjber of persOnS "on behaif of theniselves and ail othermners6 Of the American Federation Of Musicians and ofthe London Musical Protective Associtîo, ecan hwrit Of summons was amedd a iodn, tc, ndthJ. G. O'Donoghue, for the motion.C. A. M088, for plaintilf

THiE MASTrER, after referrîng at lengtîî to the evidence as
to the constitution Of defendauîts aud their Officers, cited andquoted front tîho casies of Massey v. Woodward (per Meredith,J4 20ith March, 1900); Taff Valley .W o v mlaÎnated Society 'Of Railway Servants, [1901] A. C. 426; and
United States v. Coal Dealers' Assn., 85 Fed. Hep. 252; and
concluded: In this action the writ of summons has been
servod upon tiho executive Oflicer in Ontario of the deftend-ants, the0 Amnerican Foderation Of Musiciaýns. It is an inter-national association, and exorcises jurisdit

0 1 1 i11 Ontario



just as înuch as it doos in any state of the Union. The
F'ederationi bas been properly served with the writ. With
reference to the obj.ectionl that the namne is irnproperly used
I)eeause of its being an unincorporated company or associa-
tion, the cases cited are sufficient authority for holding that
on a summary application the naine should not be struck
out, represented as the Federation is by the large number of
persons added by the order of the Ill Decernber. In order,
however, that the Federation may not be prevcnted froin
having the q1lestion gone into mort fully at the trial, a con-
ditional appearance sliould be perrnitted.

Motion (Iismîhssed. Order mnade allowing the Federation
to enter a conditional appeurance. Costs in the cause.

>,ce Metallic Roofing Co. v. Local Union No. 30, Amal-
gaiinatod Shieet Mretal Workers' International Asstu,, 1 0. W.
R. 573, 644.]

WINCH ESTER, MASTER. .JANUARY i 8'rl, 1903.
CHAM BERS.

CAVANAGH v. CASSIDY.
8Çetcuriy for Coss-Plaintif Ordinari/y R,,sidetit ou/ of i/te Jurisdictioli

- TemnPorarýy Iiesidence in Ontario.
Action for falso arre8t and înalicious prosecution. Motion

by defendant for an order for security for costs, on the ground
that plaintiff is ordinarily rosident out of the jurisdiction of
this Court, and only tenýporarily resident within it.

J. E.' Cook, for defendant.
S. B. Woods, for plaintiff
THE MAýSTEit.-TIie arrest was made in connection with

some tranisaction in regard to the purchase of shares. Tho
defendant, 11aving lost a considerable sum of inoney, and ac-
cusing9 plaintiff and onte Tueker of having defrauded bim,
caMied the arrest of the former. The plaîintiff is a telegraph
operator, and bas for some years been operating on wires inconnection with different brokers' businesses. When about
2 Or 3 years of age bis family removed from Ontario
to the United States, and lie bas until recently lived in th&t
country. Rie is now 36 years of age or upwards. is îiiother
and sister stili live il, the United States, and wlîen ont of
employmnent anîd at otiier tiines he makes lus home with them.

Re is unmarrîed, and has no property other than what lie
carnîes abolit with Iiii froin place to place. In July, 1902,
lie left Kansas City, where lis mother and sister reside, and
Wenit to New York to take employînent with stock-brokers
there, In September, 1902, be was sent by them to Toronto



4to inspect their branch office, expecting that it would be but a
temporary visit, but af ter a week or two he received instruc-,tions to remain in Toronto in their service. They, however,-Semoved their branch office froma Toronto, and another person4ook possession of the wire 'which they had, and retained theýplàntiff as an emnployee This person as also now with-drawn, and the plaint iff is at present out of epo etAil the evÎdence shews that plaintiff is otemporarilyresident in Ontarjo, while ordinarily resident in the UJnitedl8tates. Hie past life senS to have been one of constant,change from place to place, although Kansas City, where bis
mnother and sister live, has been his headquarters. His evi-<ldence nd icates that he8 will fot renain in Toronto unles
,satÎsfactorily e n l y d lc o t v o rs n 1 . R 9e65, referred t.nl>e'Alrf .Mri ,1 .R 9Order made for security i 1 tlie usual fori. Cot nthe,cause. Cssi
WéNCH1-F3T-R, MASTEIR. 

JTANUÀARY l6TI, 1903.
CHAMB3ERS.

RE CLEIGROR)IN ANI) ASSELI'Nofal CJGûds...Siatit ty pra,dsA.cta 
,->duct oj partîe.~Crre Deierysjz~SuInmary trial of auitrleader epcigteonr'ship of tliree car-lo an inepeofgteonrpacfieRaiwayComas o potatoes held by the CanadianPacifie R iway Co urpat. o T he s p hc t the m atterw as bro glî in o C urt T he p arties on sen ted to a su m m ary

disposition of the dlaims in Chambhers,W. X. TiIley, for Clegîîorn & Co.W. J. Elliott, for Oscar -Asselin.TH'E MASTER.-The claimnants Oleghorn & Co. asserted
that they purchased the potatoes froni Oscar A sselin, the other
claimant, while he denied that there ever was any completed

'eontract respecting them. The contest Wasastthcodt"Of the parties, it I;eing eontendedi on beas o theghon&or thSatsuch ond wras ficient to take the bargain outo t e Statuef Fr ud that is, that there was an actualsaleby Aseî > accepted by Cleghorn & Co., a d dlvr
mnade to thein. The Potatoes were shipped by *'asseli frmpoint iii the Province of Quebec t, Toron to, eonsigned by the

'-14118 of lading to hiÎS own order. Asselin an0n orir~inplyed y Ase arrived in Toronto last Christm as morn -lnga nd e t l g or h w ent w th the ni to look at the
pateWhen the priees were inentioned CehrnpceU p n e r t v e o t a o e s f r o 'n e a ch a r - .. .h e s a i d t h e l a t t e r



,quantity, whîle Asselin and Fournier mentioned tbe former-
and took tbem to bis office, as he said, as samples. This act
did not constitute a delivery of~ the potatoes, bringing the
bargain within the provisions of the statute, the evidence
being clear that there was no closed bargain at that time,
not even the quantities being known liy Cleglîorn & Co., and
there beîngr no intention whatever on the part of Asselin to
deliver sanîples, bis consent to taking tbem not having been
asked: Hinde v. Whitehouse, 8 Rev. Rep. 676 ; Klinitz v.
Surry, ib. 833 ; Gorman v. Body, 2 C. & P. 145 ; Gardner v.
Orout, 2 C. B. N. S. 340. Thero were subsequent negotia-
fions about the potatoes. The buis of iading were handed to
Cleghorn by Asselin, but were not indorsed. The parties
disagreed about the prices, Asselin wanting a higber price
than Cieghorn was wîiiing to give. The carriers refused tolet Cieghorn bave tlic potatoes without tho bis of lading in-
4iorsed by Asselin, I ind tbat at no0 time did Asselin part
with the potatoes; that there was no contract ciosed by the
parties; and that tbe acts of Cieghorn did not bring the bar-gain within tlic provisions of the statute and cases. Taylor
v. Smîith, [1893] 2 Q. B. 65, and cases therein cited, anti
Norinan v. Phi1lips, 14 M. & W. 277, 280-282, referred to.
There beii]g no contract binding on Asselin lie is entitied to
the potatoes. Order accordiîîgly and for payment by Cleg-
horn & Co. of ail costs and expenses occasioned by their dlaim,
Îneiuding the costs before the Master.

JANUARY 16TI-, 1903.
DIVISIONAL COURT.

RE AMERICAN TIRE C0.
DINGMAN'S CASE.

Conî',any-..Windngupprep,.,<e Glai,p."gCerk or other Person in1
Emdyof Cornaty"-Sa/es Agént.

Appeal by Arcbibaîd W. Dîngman from the decision of
the Master in Ordinary (in the course of the windingdip of
the Company), that the appellant was not entitled to rank on
the assets of the coînpany as a preferred creditor, by virtue
of sec. 56, sub*sec. 2, of the Winding-up Act, R. S. C. ch.
129, and amending Acts, as being a "1clerk or other person
in the empioy of the said company."

A. W. Hoimnested, for the appeliant, contended that, as bY
the ternis of his eînpioyment, he had to devote his who]etimle
and attention to the business of the company, as niechanioal
'expert and inspector to the department of the compaiiy having
'charge of the sale of the "4New Departure Coaster Brake,">



and as sales agent therefor for the City of Toronto, lie was a
clerk or other person in the employ of the Comnpany.H. M. Mowat, R.C., for the liqiidator.FÀLCONBRIDGE, O*J.-Havi'ng regard to the very curionsnature of the evidence relating to the CIm e.. ha harnoun io2 r nu ea onWas fixed about the middle of Feb-mary,1902 when the COlnpany was ini extrem~is, and that
Davis, the conipanyis manager (who was flot called), two or
more days after the liquidator went into possession, certifiedthiS account and instructed the accountant of the companyto niake an entry in the books reatn toit and to "put it
through" as Of Ist January, thel Master too a enen ve
Of clainiants position when he alIowed clainiant to rank on
the estate as an ordinary creditor But I do flot suggest that
hie was wrong, and the Iiquidator has nlot appealed.
The evidence fumnishes abundant ground for holding that
the elaimnant is flo entitled -to. any preference under the
statute: Rie Ontario Forge and Boit Co., 27 0. R. 230.BRI TTON , '. g v r a on writing for the saine con-

Appeal disniissed with Costs.

B OYI, C .JANUARY 
OTH, 1903.WEEKLY CoUjR'r

-ATTORNE'Y..GENERA 
v. BROWN.tra"MUeS Dut... Va, O Esiae-Dedt.o ta Mfeet Con-ment in ffaiom DOnti Morïcas 

pibJu-Special case in action to recover succession duty upon thehestate of ,, s>nX BrWwho died Întestate and childless,his stae gîngto brothers and nephews and nieces.A. B. AYIsworth, K.O., for the Attorney.Q
0 neral.F. Arnolî, K.C., for defendant Amanda Brown.A. .ClvilOapbelford, 

for the other defendants.BYd, thri heCuti duties !nay be recovered by action,and here n t e Co rt as jurisiction to determ une w hat
property ies hable to duty under the Act 62 Viet. (2) ch. 9ýIni this case it is adnhitted i1 hpedn htteage
gate value of Brown,$ eate " Pal$2e87adnd of the~ iL ie
ildtnitted $7,540 p'%-f3se- et te hand o1 

19 
eenatAnadBrown. The 'fafur o tifts o ree t e'fndt m danne f ts el"Pion by Miss Brown is, how-

ever, i11 dispute. The cntest às whether this suni is "duti-



abie," for if it is not and it faits to be deducted front tlîc
"aggregate," then the estate is net subject te the Act. By a
precess of amendments it is now tire iaw that the Act shall
net apply to any estate the value of which after the allow-
ances authorized by the Act (are deducted) Lices itot exceed
$1,000: R. S. 0. ch. 24, seC. 3, sub-sec. 1, as atnended l'y 1
Edw. vil, ch. 8, sec. 4.

"Dutiable value" is defined hy the Act as the value of
the property alter the dehts or ether a]lewances or exemptions
authorized by tho Act are deducted: i Edw. Vil. ch. 8, sec.
3 (3). And by the sanie section and by sub-sec, 4, it is saidthat in determining tire dutiable value cf the estate of adeceased person for the purpose of the paymnts of succes-
sion dutîes, the value shall bc taken as at tire death, an<l a]-lewances shall be triade for reasonabie funurai expetises ani
for his debts and mînrraîîces.

And any debt or iucuhîîbrance for which an allewance ismade~ sliai be deduced front the value of the land or otiier
su1jects of property.

But ne ailowanee shall bc trade for debts incurred by thcedeceasMJ, or incumbrances created by the deceased, uniesssuch dehts or incurubrances were incurred or created bona
fide for fuil consideration in nieney or înoney's werth, whelly
for the deceaeed ewn use and benetit, and take efl'ect outcf his interest. These provisions are ait found in 1 Edw. VII.
Ch. 8, sec. 3 (4).

These clauses niay appîy te this transaction between thedeceased and Mis neice Miss Brown if it be taken that the,$7,500 was net transyerred h>fore death te the defendant.
If it be the better vjew that tiiere was such a transfer, the
ether clauses cf the Act have te be censidered, which, hew-ever, lead te tire saine legai issue. By R. S. 0. ci). 24. sec- 4
(b), ahi property . .. which shall be vohunitarily trans-terred . .by gift miade in contemplation of the deatti
ef the donor or intended te take eflèct in possession or enjey-
ment after such death, and (c) preperty taken as a donatie
Inertis causa or ether disposition by way Of gift, etc., etc.,
shali ho subject te succession duty. The efzsltiaI peint te be
cbserved in thesje sub-sectiens (b) and (c) is that tire traits-
action is a veluuitary ene, i.e., for which there is ne conisîdera-
tien. It may bo that the extent of consideration is intended
tob entinded by sec. 4 (10), which enacts that notiîng erein

cotand hlit erlabe o duty any preperty boita fidetransferred for a consideration that is of a value substantiallY
equivaleiit te the prcperty transferred. But, assuIIiiilg t'rat
thiS supplies the test te ascertain w'hether a transaction is or



18 noL "volUntary") the transfe nqeto iîase h
test abundantîy. r'uqeto ilasrthThe nature of the transaction was Învestigated in Brownv. oroto 6neal russ orporation 32 0. R. 319.

ýo the trial of that case and up o same evidence
as is nQow relied on,, 

thee wlpueBron agerebbetween the deceased and is neice AmandaJ3 ron werey they were to combine ther chattel property
and their personal energies in to workîno. of the farm used

1)3 the deceased, and its belongîntha th suvîOr should become P.... a mutul obligation1101aly rsulingfro thS ossssd of the whole per-
s o n lty re ult n g ro u t is o.o p e ra tio n o f g o o d s a n d la b o u r.len acted ance of this agreement, which liad existed and

bee acedon in good faith for Over 30 years, the deceased
handed over to lier jsbeo b eath nii ttetO moneye and other property huch dah mihe theci o suieofa doatiie n rt i Ca Sa A nd I found that w hat w as done

WasStificonttoestablisàliber 
riglit to that propertyý in theag ecmt of becar ti beeyond tlat I gave effect to thearlfi g e ntitled to Other chattel property

falig under the above agreement to the amjount fSNeahundred dollars. ehto 
eea$6,ooo. floneys beStowed amnounted, to over

As agi* h amo the Crowîî for succession
duty, it sCornPetent for Ameande Brownevr trudo xmtinafre o avait herself of~

en v e r g r d o x m t o a f r e t h e a w . S h e is n o t ,
o f th e r W o , as to th e p re se n t I ai m s o pdy t e f r

o Corpou raet ion t e cse of Brown v. Toronto Generalr u st C o p r t 0 1  b u t in a y r e ly o n o t e r a p c s o t h
reliabîlity wbich existed betWeen bier an he dSeccsed.thNow, while the 'Ian ding ov er of f the 6, o moeys, .,mnay be rested on, the $ir into niInuch mfore than this; the besto mr causa, itis in truth

bonnt-it was, as hav tdelnient was not a ' trojud gniefl ini Brown v. To lron intoinL Trus s orortona matter of obliga- 0 Tornto goeneral resn fo-hestate. If it ninbnîUSLCroaindecease ~~n be h n Lusupon t'le decesed and his
,decbaPPened, as iL did, that thîe uncle should pre-
e.ae erthn tispersonal estate did not Pass beneficially

to 111s ncext Of MÎn or legal representatives 
i ea e nta

'veut Poten Lxally the property of ce,ý itn herm rinh toait as bnVindiced 
hIl nei'e n irrgtt

been ae- by the Coudi ot1rt as agaînst the administra..Pt of th e decid flot - su c e no is personal estate by any tes-taL or~flcsLte i~h~ b~ novoluntary disposition on thepart of he ecese~ and by o l galtra smsson as upon an]tsctal3 o bliv u of a valid and long standing con-
Cractoain respeou Wih rade hier more thn a generalcre ito in 5spct to thi8 Personalty.



Taking tlîs basis of fact as well establishied, it appears
evident that the bestownient or this property berore the death
was nlot such a voluntary disposition or transfer by the intes-
tate as is specitied ini the Act. Foul value of money's worth
wvas giveîî for ail tijat was received. The who]e couuîtry-side
knew of the agreenient, ani the nciglibours proved that lier
work and services were worth more than ail sue got under
tlic arrangement.

Tixorefore on the facts I find that tho property was trans-
ferred for a consideration substantially equivalent in moneyýs
Worth to ifs value. And on the other aspect of the case Ifind that there was at the death oÉ the intestate a debt duel)y hini to lus niece in respect of work and services in thebouse and ou the fartn as a nurse exceeding $6,000 houa
fide incurred.

This suin, say $6,000, should be deducted fron tlie ag-gregate value of the estate, and so it results tîmat Brown's
(State Ný flot witllin the Act.

1 have miot overlooked tlie argument that this case fallswithin sec. 4 (d of the Revised 'Statutes, ch. 24, but that
p)rov'isioni is addressel to anothuer sort of property whÎclipassby survivorship, lec., Joint tenancies created by the

deesdwliCf absolutely entitied to tlie whlole. That does
not fit tis case, It Îs also to e b(listinguished from this
when thic property in question does miot pass or accrue be
fsurvivOrslip, i.«e., by operation of law, haviîîg regard to the
nature of the estate or iîîterest in flie property, but is the
su1bet of ani express agreemenit whiclî takes effect at thedeath as part of thle Co ntracf. The riglîf does iiot arise be-cause Of the death, but hy virtue of the prior agreement
betweeîî the parties, upon which their wholecotirse of action
was bas cd for 36 years.

The action should be dismissed with costs.'

BoYD, C. JANUARY 12THI, 1903.
WEEKLY COURT.SMALL v. AMEIIICAN FEDERATION 0F MUSICIANS.

Trade Unionz - In/erferezce belween Alse and Servant - Interol
Injunction... Balance of Cofl7efleIlCC

Motion by plaintiff to continue iuterim inucto restraiîîing defendants from persuading ftic members of the
orchestra of plainfiff's theatre at London to refuse to Play
for plaintiff. The defendants were a large organizatinWt
headquarters lu the Unit ed States. London was included ini
their 9th district, of which one Carey, of Toronto, was the
chief executive officer. He informed plaintiff that unIess



one Evans, who was the leader of plaintiff's orchestra Iastber8ws Oteorcestate the defendants Would order the mem-bersof he rchstr torefuse to play.W. Barwick, K.O., ani C. A. Moss, for plaintifl.J. G. O'Donoghue, for defendants.
BOYD, C., heid thtt the nxachinery of defendants' organ-ization baving been brought to bear against plaintiff in bis,

manageineut of the business at London, on assumptions of
fact and law which are disputed, wcighing the advantagesagainst tho disadvantages, il; is More convenient in the inter-ests Of the plaintiff to have thepeetocesr 

otnein is tn loy ne t tlt the tral than to bave any interruptionor7 discontinuance by the active intervention of defendants;and this course will hc in -no Wise detrimentai to defendants,even if they are found to be ix> the right on the merits. Rele-vh an sues ac t present thenIselves for determination.The anga~eof Darling, j., in Read v. Friendîy Society of
Operative 9tonelna8On of EnglandIeadadWls[1902] 2 K. B. 88, 9 6 ,~ i8 PeerntinenWt.

Injunetion continued tilt the trial. cint etidathe arl est O PPo tun ty. C osts reserved to be disposed of
by the trial Judge or upon further order.

M E R E D T H , . J .JA 
N U A R Y l6 T , 1 9 0 3 .

TRtIAL.LONDON LIFE 'NS. Co. v. MOLSONS BANK.&11$~ and NrOlOsChqesFWdud,,npt-am 
by Bank-

Ation tried w ithout a jur at Otaw Te p a ntfsued to recover fr... defendyat Otw. TePaniffndns, wlîo were their blankers,
MoneYs Whiclk were Paid, as Plaintff,î alleged, Without their
Authority, and improperly chargedt hi eonhvnpble mad upo*n cheques drawn by p]aintiffs on defendants,varionsere peaos or th r e the indorsem entsof w ich by ti 05  perons were as laintifrs a legedl not
genuine, but forged. The defenat end o th

gronds m llýt te cequs wre payable to ftttous or
fl O i e j. t e it P e I'$ O n s i v t h in s e c . 7 , s u b -s e c . 3 , o B l s o

Exchangre Act, 1890, and Were teeoopybet 
errade (2) hal iuy thY were to be treated as payable to theorde of eal ayee, the defendants were justified, under the



circumstances, lu paying them and debiting theni to plain-
tiffs' account. The proceeds of ail the cheques came into
the hands of a muan named Niblock, who was the plaintiffi'
assîstant-superintendent at Ottawa, and wero appropriatedl
by him te his own use by ineans of a systein of fraud and for-
gery on his part. The cheques were issued for the purpose
of paying suppesed dlaims of the several persons ini whose
faveur they wore drawn, under policies of insurance mnade by
plaintiffs, and lu the belief by plaintiffs that the porsons upon
whose lives the policies had been grauted had died; but ln
fact noue of thein had dîed, and thore was no real claini by
Auy of the beneficiaries against plaintifs, In ail o! the cases
but tilve the applications ou whîch the policies were îssued
wvere eu1tirely fictitious, the naines of the supposed applicauts
and Of the supposed siguers of the docume~nts whichl accomn
l)a!ie4l thora being forged. In ail of the cases the signatures
te the proofs o! Ioss were also forged, as were the indorse-
moints purporting to ho those of the payces of the choques.

A. B. Aylesworth, K.C., and Edgar Jeffery, London, for
'lefendauts.M

I. F. Hellmuth, K.C., and C. Hl. Ivey, London, for de-
fendants.

MEREDITI, C.J., reviewed the evideuce at length, and
field that ail the cheques were paid by defendants iu good
faith, anid upon the represeutation of Niblock, acting for
plaintiffs, thac the persons to whorn payînent was made were
the persous nauîed iu the choques as payees; and, that being
seO, that the plaintiffs were afl'ected by what was done by
Nibloek so as to preclude thein frý,tu dispnting the right of
delendants to pay the choques and charge the amount paid
te plaintif:s' account. The other question, as to the payees
of the cheques being fictitious persons, was not considered.
Action dismiÎssed with costs.

BitITTONj jAxiiAtty 17TH, 1903

CHAMB1ER1S.

WVOOl)RUFF v. ECLIPSE OFFICE FURNITURE CO.

0F OTTAWA.

-Se.eurù' f/" COs/s APblication, for Izcreased Securi (y- T .rÎal Prac-

tically colucliided.

Appeal (heard at Ottawa) by plaintiff frein se xnuch o!
a' order O! the local Master at Ottawa as directed that plain-



tiff should give further and additionai security for the costs
of defendant cOmpany, by a bond for $600 or by pa.ying intoCourt $300.

F. A. Magee, Ottawa, for plaintiff11. A. Burbidge, Ottawa, for defendant company.BRITTON,' J -The trial of the .action had corne on, the
case had been argued, and it was directed that if plaintiff
did not elect to arnend within.the tirne allowed, the case was
to stand for j udgmnent. The plaintiff did amend. SecuritY
for the coste of defendats added by the aniendment bas been
ordered. No application was inad .e at the trial for addition-
ai security to the defendant Company. I was open to the
defendant Comnpany to ask that in the event of an amend-
ment additional icrt huld be given. If the trial Judge
had mnade any such condition, Ît 'nay be that plain tiff wouldfndt clnpny. Thf aseh is practically closed as to de-
fendant cmay Ifi 0hppenls that the costs of the de-
fenrdan Compwaty WÎI be antialîy înereased, it will be

by easn o wht, ccurred at the trial, and the view the trial
Judge took of the case;y and th litfoutnta 

hs
stage to have the additioual brhen paiti oughtm nol, atVhi
Landon, 9 IP ' R- 100, and Simuron put UpnIm elV
IP. R. 22, referredi to. on Banque Nationale, 'TAppeal allowed with costs to plaintiff in an event.

MERtED1THr, .J.

Ra AT113N 0.AXI) STANDARD CIEMICAL CO.OF TORONTO.
4 rbétratius 

tf Cout0 DAect ArbitratorsC onduelt? A/4 Piican, f Law Qe,-,cretion of Court__,,ts A/kged t QZýefeiedOf> 
Zhern from A0 yng-DRu/i u s....c Stocia 

as ta
ApîCati2, under sec. 41 of the Arbitration Act, R. S.one of a S o u tr eee c o a btai n 
iet 0  a ts an dard C hep nyfcal case foto the arbitrators torirtin 

o
rthe opinio o)f te state in the forai of a spe-la riigin the CoreofteCourt certain questions of,rs fthe reference.

JANIJARY 16TH, 1903.
w9EKLY colUll,,
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W. Laidlaw, K.C., and J. Bicknell, K.C., for the appli-

cants.
E. D. Armour, K.C,, and C. A. Masten, for the ilathbun

Company.
MERWDITJç, C.J., (aiter stating, the facts) :-Upon the

argument 1 expressed the opinion'that as to certain of the
questions no directions should be given, and as to others 1
reserved îny decision.

The questions reservcd for decision were: (1) WVhether
upon the true construction of the contract the applicants
were, for the 66 cords of wood delivered daily (Sundays ex-
cepted>, bound to deliver 85,000 bushels o>f charcoal per
month, or whether deiivery of wiiat was or iit have heen,
%vith proper care an(i skiii and without waste, l)rofluce(l front
the -wood, thougli less titan 'S5,000) bushels per inonth, was
a comlpliance with flic tenus of the contract. (2) Whether

trehad been a ofaitv the agreemient on the part of the
appij)ictt1ts whieiî eîtitledl the Rathbun Comnpany to take

î~i~ionof the works.- (3) Whether the claiîn of tlie lath-
bun Comnpany for the use of more titan 66 cords per day was
1)roperly the subhject of a reference to arbitration under para-
graph 22 of the agreement.

It waq obJected by counsel for the Rathbun Company:
(1) Tîtat the dispute as to the construction of the contraet
was a question specifically referred, and that sec. 46 was in-
app)licable, because the question was not one, "arising ini the
coulr>se of the reference." (2) That the, applicants were pre-
cluded by the course taken by thein on the reterence from in-
vokiug tue aid of the Court under sec. 41. (3) That at ail
events, as a matter of discretion, the direction askced for
ought not to be muade....

1 have corne to the conclusion that the first objection m-l
not well fud. Owing to the way iu which flhc reference
to the arbitrators lias been effected, ît is neeessary to spel
out from the various documents by wbîch it was compieted
the sI)et-nte of the reference, and, as I understaud the
eýffeect ofi tîtese documents, one of the dlaims of the Rathbun
Company, and tue principal one, is that the applicants have
not dclivered the quautity of charcoal which, un dcr the terme
of their agreement, it was their duty to deliver, and to recover
damages for that breach. The Rathbun Company do not
rest tiîis dlaimu solely upon the construction of the contract
for which they contend, but, while taking the position that
that construction is the right on'e, they also assert that, even
it the contention of the applicants as to the meaning of the



contract iS right, there lias been a 'shortage in the deliverY
of charcoal for 'WhÎch they ar e tild or co rda ags

The aim hicl is by the notice Of the applicants of l7th
.Apri], 1901, referred to arbitration is the dlaim of the Bath-
bun cornpany "for alleged shortageo u lîvr fca
co lproduce d or wofdtheuglitvtoyhavecbeenorcoc 

ugttohvebe produced from, the
said Wood.') The c]aim as to this brandi of the case which i-5byereita the Rat Co8pn' notice of the loti Juy, 1091,

r c f rr e i t h t h e la h b u n C o mIr p a n y w e re e n title d to
receive, and thatt e applicants were bound to deliver, 85,000borstelshr ef i Per month and compensation or damagesfor th sh rt ge iidelivery ofî c iarcoal.

Sdato Oft e te a sic neaning tat the question of thecO bl igatjO oftive of pW h, nts to deliver 85, 000o bus els of char-ro al th~ s die ofi Wht they had or might have producedrfrren t diY supply of 66 ords of Wood, was speciallY
reerd t as bearing a reference of the claim of the Bath-bun ComXpany for damages for short eiey ftechrolagoeing cIaimned whatever view Iniglit be taken as to

I thinIk, thel'efore, that tus8 question ws Oe aiig~
the course Of the reference *ihj thmanin ofe s. 41.t ishe i r t Is vew ý Un ecerisary to epress an opinion as
o u r s e etfî tr or fo t t 8 e a î g oth e w oru.d s "Ia ris in g in th ecotus of,,,, tuefrnet 11 that for whiihcounsel for th"BA s th e senP n c o len d ed .AU s e t o r t e s c o n d q u e s tio nn n i w a o e bC elf or th a pi the course ofthe proceedingsb efore th eto r to Iead to the co lle s o1  th ttf p

plicants did flot deSÎr htlsonta 
h P

arbitrators rta as hudb ttdb h
for the app1icant ' t does8 apea IbOld esaedb h

lItapea 
hoor tewever, tiat coun sei

early stage of the fore the arbitrators at a comparativelYevidence had be teÎnsgave 11otiee tint after thehae di cnae f ntr . Opiio of ti to tlie arbitrators to
he id aak lter e piionOf heCourt, and that application

he a re a o n te t i c o d u o î t ia t, h a v'h 1  y ars t tk an h ftv regard to the
bas several anun at tak arut' t bat the agreemnt
t arbitrators put UPI i Conspucicans 

fiC'ony s oth Pu twill .donclude theapicnt 
C

Orky s o hedamage flOW butme
tMous under the 

' butastIfutreoprarl adaise te aement in the Years for whicli it lias to
Wht 1 can~o help thinking is a seriousqueti 0 asto i 8 Orrectues, of the nterpretation wh ih the



arbitrators have put upon the contract, 1 ought flot to refusethe application if it i8 otberwise weII founded.
In ru Hansloh and Reinhold, 1 Com. Cas. 215, followed.Mr. Armour also relied upon the fact that actions hadbeen brouglit by the Rathbun Companiy to restrairi the appli-cants frorn proeeeding under their notices to arbitrate, andthat the motions for injunctions to that end were resisted bythe applicants. The objeet of these actions, it was said, wasto, have the construction of the contraet deterinined by theCourt, and it was urged that, having prevented that beingdoue, and hav'ing insisted upon the niethod of determiningthe que.stions in dispute being by arbitration, the applicantsoughit flot now to be allowed to avail theinselves of the pro-vi4ionis of sec. 41.
The answer is, that one of the incidents of an arbitrationi Or xnaY bu the stating of questions of law for the opinionof the Court . . . and ît înay well be that the applicantspreferrecj, as they hadl a ighit to do, to have their disputessettled by arbitration, with the opportunity . . of hav.ing the arbitrators advised the Court * *. to having thedisputes, including questions of fact and assessinent of dam-,ages, deait with in an action....That a party to a reference is îiot entitled ex debito jus-titioe to have the direction given whenever a question of lawarises in the course of the reference le, 1 think, clear. Themiatter is one resting in the discretion'of the Court.. .Rue Nuttail and Lynton, 82 L. T. 17, was referred to asuuthority for thu3 Proposition that where the arbitrators arespecially qUalified to decide the question of Iaw, the discre-tion 81hould not be exercised in favour of giving the direc-tion, but 1 do flot understand that any such general proposi-tion is laid down....
The fact that an arbitrator is Peially qualified to decide,thle question of law is a circumstaxice which, taken in con-Ileetioli with other circumstances, inay affect the exercise ofthe discretioii 

. I can ste no ruas01 1 why such arule 4houl1 l bé applied where the arbitrator has ruled uponthe. question of Jaw, or is about to do so, and it is open tos(-r"oUR questionu whether bis acrual or itne uiglright. . .. tedd..lrgIn re Tabernacle and iKnight, [1892] A. C. 298, 801, 302,reterred to. James v, James, 23Q1.D 2 itnuseIn re Palmer and Ilosken, [1273 Q. B. D*12, also referred.
to.Il1'.B13 lorfre
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