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What with the new circuits and the
trial of the Election cases, the full strength
of the newly arranged Courts will be
taxed to the utmost. Therehas been
a re-arrangement of the circuits, as will be
seen in due course, and the time of
trial for some of the Election Petitions
has been fixed. They are, up to the
time we write, as follows :

ESSex Cage.. ... . ocoeeenesene soreeeees AUR. 34
Cornwall Case .. . ...oconne .. Sept. 8.
London Cage ........cccovereremmmsnnnanes I B

I3 7.

Lincoln Cage ... ..ccuevrcveess sereees
South Renfrew Case (at Village of Ren-

frew)..... coveeeiiineieeenes ceveinans sae “ 8.

North Renfrew Case (Court House, Pem-
DIOKE) .....coceon ranrenerieminaninees o “ 14,
Addington Cage ...........coereeeees AUV )
¢ 25.

West Northumberland Case...coee coie.

Before this reaches the hands of-gur
readers, Trinity Term, which expired
under the 18th sec. of 29 Vict., will
have been electrified into life by the
magic words of 36 Vict. cap. 8, sec. 53.
We cannot say we rejoice at its reappear-
ance from the tomb. It is a nuisance $0
the Bench and the Bar, and of no practi-
cal utility. Besides this it was 8o happily
buried by a member of the Bar some
years ago that we had hoped never to see
its hoary head again. Many members of
the profession will remember an exceed-
ingly clever “ Obituary Notice” of Trin-
ity Term, written by the late Wm. Geo.
Draper, Fsq., County Judge at Kingston.
It is quite too good to be lost, and the
present time seems an appropriate one ‘to
reproduce it. It will be found on page
265 ,

a——
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DicEsTS OF ONTARIOYREPORTS.

* DIGESTS OF ONTARIO RE-
PORTS.

i

The New Digest, so long hoped for, is ;

being issued in parts, and we have now
| some that it would have been better to

the first part before us, containing the
titles ¢ Abandonment” to
comprised in 104 full pages.

¢ Arrest,”
It is -

supposed that the whole work will |

be complete in about fifteen parts, or
about 1800 double column pages.
The first Digest of Upper Canada

Reports was undertaken by the present i
* include all the cases in the previous ones,

leader of the Bar in Ontario and Treas-

urer of the Law Society, Hon. Jobn

Hillyard Cameron. He published a

digest of cases from Mich. Term, 1828, !
to the end of the year 1843. Nine years

afterwards Mr. R. A. Harrison, then a
Student-at-law, published, under the
supervision of James Lukin'Robinson, the
then Reporter to the Court of Queen’s
Bench, the volume known as Robinson
& Harrison’s Digest, containing all the
cases from 1823 to the end of Vol. VII
of the Upper Canada Reports—in a book

of 530 pages, and including’thirteen vol- |

umes of reports.

From about this period,*and after the
Courts of Common Pleas:and Chancery
were established, judicialfdccisions began

to multiply, and after a few years there

was again a demand for a new digest, or
a continuation of the last one. Mr. R. A.
Harrison, with his accustomed energy,

of 870 pages, and included no less than
thirty-five volumes of reports.

This digest was a great relief to the
profession, though it was thought by

have combined with it the contents of
the previous digest. It was intended by
the Editor to follow it up by a similar
publication every few years. This, how-
ever, was not done, as Mr. Christopher
Robinson announced his intention of pre-
paring a consolidated digest, which should

as well as all which should appear up to
the time of publication.

As we have said Mr. Harrison’s digest
contained the cases reported in thirteen
volumes of reports, Mr. O'Brien’s those
in thirty-five volumes, and the present
one will contain the cases reported in
over one hundred volumes. These figures
alone will give some idea of the amount
of labour involved, and the extent of the
work. It is somewhat curious to remark,
en passant, that each succeeding digest
has contained about three times as much
matter as the preceding one.

It will be noticed as a very important
feature in the new digest that the head
notes of many of the cases have been
condensed, and many of them re-written-
It cannot be denied that to make a really

. good digest this was absolutely necessarys

determined to supply the want, but the °

pressure of other work induced him to
hand over the arduous undertaking to
Mr. Henry O’Brien, who in 1863 pub-
lished the volume known as Harrison &
O'Brien’s Digest, whichjbrought the cases
down to the year 1861. This was a book

* A Digest of the ReportedyCases determined
in the Courts of Common Law and Equity in
Ontario from the commencement of the Reports
in Trinity Term, 1823, to the present time, Dy
Christopher Robinson, Esq., Q. C, and F. J.
Joseph, Esq., Barrister-at-Law. Toronto: Row-
sell & Hutchison, 1874.

as in many volumes of the reports the
head notes were not all that could have
been desired.

This condensation of head notes and
the grouping of cases, which decide prac
tically the same point, strikes one at onc®
as a great improvement on the forme’
digests, as does also the fewness of the
cross references, the necessity for which
is obviated by repeating the head not.e
where the matter of it is equally app!’
cable to different subjects.

The whole plan and styl(; follow®
closely that of Mr. Fisher's last digests *
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well in the arrangement of the cases as in
typographical execution. Mr. F isher’s
digest, as is well known, was founded on
that prepared by the late County Judge
of the County of York, Hon. S. B. Har-
ison, whose arrangement was doubtless
the best that has as yet been published.
Mr. Brunker also followed the same plan
in Ireland.

In conclusion it may well be said that,
%0 far as the first part of the book ie con-
cerned, the work which has been done
has been done in a manner worthy of the
high reputation of the Senior Editor, and
which shows on the part of his co-worker,
M. F. J. Joseph, great capacity for the
scientific arrangement of cases, as well as
the greatest accuracy, industry, and ap-
plication.

We shall again have occasion to refer
0 this work, when it appears in the shape
of & complete voluine.

TENURES AND CUSTOMS.

A new edition of Blount’s ‘Tenures
of Land and Customs of Manors,” re-
arranged, corrected and considerably en-
larged by W. Carew Haalitt, has lately
appeared. In it the legal lover of anti-
quarian lore may find much to amuse and
interest, as well as to instruct and edify ;
and from the quaint and apparently fri-
volous tenures of medieval days, much
that will explain and illustrate various
points of social and economic history may
be extracted. The rents paid, or ren-
dered in those good old days of yore,
show that neither the King nor the great
lords had much to give their faithful fol-
lowers save land; that land was of com-
paratively small value, that it was given
away with lavish bounty in payment of
every kind of service—military, menial
“Or ceremonial, and that usually the rents
boreno relation to the fertility of the soil,
"Or its nearness to market.

"Some of the rents and services foxf

TENURES AND CUSTOMS.

[
which lands were held, mentioned by

Blount are—taking charge of the King's
table-cloths on coronation day; finding
a spit of maple to roast the King's meat
on that day; providing straw for his
Majesty’s bed, and grass and rushes for
his chamber, whenever he chanced to
come to Aylesbury; training a hare dog
for the King; keeping a white bitch with
red ears for the Kinr; carrying the royal
horn when his Majesty hunted within the
hundred of TLambourne; scalding the
King’s hogs; keeping the King’s lame
dog; and, O pudor! O tempora! O mores!
“keeping for the King six damsels, to-
wit, w—o—s, at the cost of the King;"”
carving for the Earl of Lancaster at din-
ner on Christmas Day; paying to the
Lord of the Manor a snowball at Mid-
summer, and a red rose on Christmas Day; -
driving a goose three times round the fire
on New Year's-day, while the lord blows -
the fire. A supply of herring-pies were
paid to the King for the Manor of Carlton,
in Norfolk. The Manor of Downhall
was held by a service of holding the
King’s stirrup when he mounted his
horse at Cambridge Castle. The Lords
Grey of Wilton held the Manor of Acton
by the serjeanty of keeping one ger-falcon
for the King. Inthe time of Henry IIL.,
one Robert Aquillan held a carucate of
land by the service of making one mess
in an earthen pot in the King’s kitchen:
on the day of his coronation. Henry de
Greene held lands of the King, in capite,
by the service of lifting up his right
hand yearly on Christmas Day towards the
King whenever he should be in England ;
and William Hunt held lands of the
Earl of Lincoln, free from all services and
demands except one rose in the time of
roses.

Among the customs which have pre-
vailed in the various Manors, many
are most curious, fanciful and grotesque.
In Rochford, in the County of Essex, at




240—Vor. X.,N.8.]

e

CANADA LAW JOURNAL.

[September, 1874.

Tut CAsE oF THE CAKOLINE REVIEWED.

the cock’s crowing on the Wednesday 1

after Michaelmas Day, a court was held |
by the Lord of the Manor of Staleigh, |
called the Lawless Court. At it the :
steward and suitors speak not above a

whisper, no candles are used, pen and ink

are forbidden, but a record of proceedings :
is kept with a coal ; and the unfortunate

who owes suit or service thereto and ap- -
pears not, forfeits to the Lord double the
rent for every hour he is absent. If the
young men of Coleshill, in the County of
Warwick, can catch a hare and bring it to
the parson of the parish before ten
o’clock on Easter Monday, his reverence
is bound to give them a calf’s head, and
one hundred eggs for their breakfast, and
a groat in money. Robert Fitzwalter, a
well-beloved subject of King Henry, the
third of that name, as death drew nigh, |
betook himself to prayer and deeds of 1

charity, gave great and bountiful alms to |
the poor, kept yreat hospitality, and re-
built the priory of Dunmow. Here arose
the custom, that any man or woman who
repented not of his or her marriage, either
sleeping or waking, in a year and a day,
might lawfully claim a gammon of bacon,
which was presented with all the solem-
nity and triumphs that they of the priory
and town of Dunmow could desire. The |
party claiming the bacon had to take his |
oath before prior and convent, and the |
whole town, humbly kneeling in the !
church-yard upon two hard, pointed
stones ; his oath was administered with :
such long process and such solemn sing-
ing over him as doubtless made his pil-
grimage rather painful ; afterwards he was
hoisted aloft on thejshoulders of the men,
and carried first about the priory church-
yard and then through the town, with all
the friars and brethren and all the towns-
folk following with shouts and acclama-
tions, and with the hard-won bacon borne
aloft in triumph. The Lord of the Manor
beld his lands by the tenure of giving the |
Yacon toall applicants, but only six claim-

ants are recorded between 1444 and 1751,
which fact ddes not argue well for domes-
tic felicity in those early days.

THE CASE OF THE CAROLINE
REVIEWED.

We have often had occasion to quote
from the pages of the Central Law
Journal, which, under the editorship of
Judge Dillon, is one the very best of our
United States exchanges. In a number
of that paper published last month, there
is a very learned critique upon a pamphlet,
written by George Ticknor Curtis, touch-
ing the case of the Virginius. The learned
reviewer adverts, in common with his
author, to the destruction of the Curoline,
and proceeds to make some important

; comments upon the law, propounded in

the case which grew out of that affair—

| The People v. McLeod, 1 Hill, N. Y. 337.

The Centrul Law Journal proceeds as fol-
lows, first giving a history of the trans-
action, and then going on to demolish the
law as laid down by Mr. Justice Cowen,
who delivered the opinion of the Court :

This case was determined in the Supreme
Coutt, of New York in 1841, before Chief Jus.
tice Nelson and Justices Bronson and Cowen, all
able and distinguished Judges. Itis note-worthy
in this connection from the fact that Mr. Jus-
tice Cowen, who delivered the opinion of the
court, attempted to answer the assertion of the
British Government that the destruction of the

" Caroline was a necessary act of self-defence.

The facts of the Caroline case were substan-
tially as follows : In the winter of 1837-8, dur-
ing Mackenzie's rebellion in Canada, and while

{ the United States and Great Britain were at

peace with each other, a body of arwed men,
mostly Americans, took possession of Navy Is-
land, in the Niagara river, an island helonging
to Great Britain, and, having fortified their po-
sition, kept up for several weeks a frequent bom-
bardment against the position occupied bY
British forces on the Canadian shore. An Ameri-
can steamer, the Caroline, plied regularly be-
tween Navy Island and Schlosser, on the Ameri-
can side of the river, furnishing the armed
forces on the Island with supplies and stores
and keeping up a communication between ther-
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and the American shore About midnight of
the night of December 29-80, a party of British
troops, under command of Colonel Allan Me-
Nabb, proceeded in small boats in search of the
Caroline, found her’ fastened to the dock at
Schlosser, in the State of New York, made &
hostile attack upon her, expelled her crew, set
fire to her, and she floated in fall blaze over the
great falls. In the skirmish, one Amos Durfee,
a person employed on the Caroline, was killed,
and for his murder, nearly two years afterward,
one Alexander McLeod, a British subject, was
indicted by a grand jury in Niagara county, New
York. McLeod having beén arrested and con-
fined in jail, the British minister, Mr. Fox, in
a note to Mr. Webster, the American Secretary
of State, (March 12, 1841), demanded hisim-
mediate release on the ground that the act in
which he was engaged was one of a public char-
acter, *‘ planned and executed by persons duly
empowered by Her Majesty's colonial authorities

to take any steps or to do any acts which might

be deemed necessary for the defence of Her
Majesty’s territories and for the protection of
Her Majesty’s subjects, and that consequently
those subjects of Her Majesty who engaged in
that transaction were performing an act of pub-
lic duty, for which they cannot be made person-
ally and individually answerable to the tribu-
nals of any foreign country.”

In the meantime McLeod was brought before
the Supreme Court of New York, under a writ
of habeas corpus. Here the prisoner brought to
the notice of the court, by affidavits and exhib-
its, the character of the Caroline, and of the
expedition which destroyed her, as well as the
demand of the British Government for his release.

The case was argued with great ability by
eounsel, and many precedents and authorities
were cited. The judgment of the court was
finally pronounced by Mr. Justice Cowen, who
argued the question involved at great length,
displaying throughout his opinion the clearness
of intellect for which he was distinguished, and
the exhaustive research whieh was his habit.
Referring to the demand of the Biitish Govern-
ment for the surrender of the prisoner, he said :

‘“She puts herself, as we have seen, 01
the law of defance and necessity, and nothing
is better defined, nor more familiar in any 8ys-
tem of jnrisprudence, than the juncture of cir-
cumstances which alone can tolerate the action
of that law. A force which the defendant has
a right to resist, must itself be within striking
distance. It must be menacing and apparently
able to inflict physical injury, unless prevented
by the resistance which he opposes. The right

of gelf-defence and the defence of others, stand-
ing in certain relationsto the defender, depend
upon the same ground ; at least they are limited
by the same principle. It will be sufficient,
therefore, to enquire of the right so far as it is
strictly personal.  All writers concur in the
language of Blackstone, (3 Black. Com. 4),
that to warrant its exertion at all, the defendant
must be forcibly assaulted. He may then repel
force by force, because he cannot say to what
length of rapine or cruelty the outrage may be
carried, unless it were admissible to oppose one
violence with another. ¢ But,” he adds, *‘care
must be taken that the resistance dows not ex-
ceed the bounds of mere defence and preven-
tion ; for then the defender would himself be-
come the aggressor.” The condition upon which
this right is thus placed, and the limits to
which its exercise is confined by this eminent
writer, are envugh of themselves, when com-
pared with McLeod’s affidavit, to destroy all
color for saying the case is within that condition
or those limits. The Caroline was not in the
act of making an assult upon the Canadian
shore ; she was not in a condition to make one;
she had returned from her visit to Navy Island,
and was moored in our own waters for the night.
Instead of meeting her at the line and repelling
force by force, the prisoner and his associates
came out under orders to seek her wherever he
could find her, and were, in faot obliged to sail
half the width of the Niagara river, after they
had entered our territory, in order to reach the
boat They were the assailants and their attack
might have been legally repelled by Durfee,
even to the destruction of their lives.”

Further on Mr. Justice Cowen quotes from
Puffendorf the rula applicable to cases of private
or mixed war, as follows? *‘If the adversary be
a foreigner, we may resist him and repel him
any way, at the instant he comes violently upon
us ; but we cannot, without the sovereign's com-
mand, either assult him while his mischief is
only in machination, or revenge ourselves upon
him after he hath performed the injury agt?ins‘t
us.” Puff. b. 2, chap. 5, § 7. ¢ The sovereign's
command must,” adds the learned Justice, “in
order to warraut such conduct, be a denwnei-
ation of war.”

McLeod was accordingly remanded to take
his trial in the ordinary couree of law, and was
tried and acquitted, having proved an alibi.

Notwithstanding the deference which is to
be paid to the opinion of so eminent a judge, it
is believed that the grounds taken by him in
the language above quoted, are to & great extent
fallacious.
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1. In the first place it is to be observed that
the juncture of circumstances which can alone
tolerate the action of the law of self-defence, is
by no meuns as clearly defined—at least in the
United States—as the learned justice states it to
be. It is true, that on the one hand, we find
the rule stated iu many cases, that the danger
which alone will warrant a person in striking in
his defence must be inpending and about to fall
.at the time the act of defence is resorted to, or,
at least, this must be apparent to the compre-
hension of a reasonable man: People v. Sullivan,
8 Selden, 396 ; Harrison v, State, 24 Ala. 67 ;
Creek v. State, 24 Ind. 151 ; Shorter v. People,
2 Cowst. 19% ; Logue v. Cowe, 2 Wright, 265 ;
State v. Scott, 4 Ired. 409 ; Dyson v. State, 26
Miss. 362; Cotton v. State, 31 Miss. 504 ;
Wesley v. State, 37 Miss. 327 ; Evansv. Stale,
44 Miss. 762 ; Head v. State, 44 Miss. 731 ;
Rippy v. State, 2 Head, 217 ; Williams v. State,
3 Heiskell, 376 : Lander v. State, 12 Tex. 462.
These cases state the general rule, and the
application of it is, of course, in criminal trials,
left to the jury. So, it has been said, that the
right of altack for the purpose of defence does not
arise until the person defending has done every-
thing in his power to avoid its necessity.  Peo-
ple v. Sullivan, supra ; State v. Shippey, 10
Minn. 223. On the other hand, the doctrine
of these last two cases is distinetly repudiated
in three cases in Kentucky, where it is held that
a person who has once escaped from assassina-
tion at the hands of a desparate and persevering
enemy, may kill such encmy whenever and
wherever he may chance to meet him, so long
as such enemy gives evidence that his murder-
ous purpose continues : Phillips v. Com. 2 Du-
vall, 828 : Carico v. Com. T Bush. 124 ; Bo-
hannon v. Com. 8 Bush, 481. And in three
other well considered judgments, it has been
declared that no general rule on the subject ap-
plicable to all cases can be laid down, but that
each case must depend to a great extent upon its
own exingencies :  Cotfon v. State, supra ; Pat-
terson v. People, 18 Mich, 380, 334 ; Jackson v.
State, Supreme Court Term, 1873,

2. 1If no settled rule can be laid down in ad-
vance which shall deterinine the exingencies in
which & person will be permitted to strike in
his private defence, the attempt to apply toa
state of private or mixed war the rules which
are supposed to be settled in regard to private
defence, must be entirely fallacious.  Thus, in
a state of civil society, we say, a8 was said by
Mr. Justice Cowen in the case we are consider-
ing, that the right 1o strike in one’s defence
does not arise when the threatened danger exists

in machination only ; because, at this stage of
the danger, it is always possible to appeal to
the preventive arm of the law. But a state of
war, be it public, private or mixed, brings with
it an accumulation of mischief which the civil
law is utterly powerless to prevent ; and hence,
in such cases the defender must be supposed to
be remitted to a state of nature in respect of his
right of defence: and in afstate of nature, where
there is no law to which the defender can ap-
peal for prevention, it cannot be possible that
he is obliged to sit passively and watch his
enemy while he compasses his destruction, in-
stead of attacking that enemy during his work
of preparation. The principle laid down by Dr.
Rutherforth, asapplicable to defence of life in a
state of nature, would seem to be the reasonable
and consistent rule to apply to sueh cases. He
says: “‘The law [¢.e., the law of nature] can-
not be supposed to oblige a man to expose his
life to such dangers as may be guarded against,
and to wait till the danger is just coming upon
him, before it allows him to secure himself.”
But he shows that in astate of civil society he is
obliged first to appeal to the civil magistrate
before he can lawfully strike in defence against
a mischief which is only in preparation: Ruth,
Inst. b. 1, chap. 16, § 5.

The principles insisted on by Mr. Justice
C'owen would have required Col. McNabb to at-
tack the Caroline in his open boats in the mid-
dle of the Niagara river, or while moored under
the guns of Navy Island, and to capture her, if
at all, at a useless expenditure: of the lives of
his men ; and this to satisfy a punctilious rule

of supposed law, devised by some casuist in his
library !

CRITICISMS ON TEXT-WRITERS,
REPCRTERS, AND OTHER
LEGAL AUTHORITIES.

‘We now furnish our last instalment of
judicial observations and comments on
the merits and demerits of reporters and
text-writers. We hope yet to see a trea-
tise—the product of some able lawyer’s
learned leisure—which shall form a dic-
tionary of reference to the works on
English law and indicate their respective
value and importance. Meanwhile we
throw another stone upon the pile of
materials which must be accumulated by
many hands before such a volume is pos-
sible. '
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Kaiues, Lorp. “ His extreme inaccuracy in
what he ventures to state with respect both
to the ancient common law and the modern
English law, tends not a little to shake the
credit of his representations of all law
whatever.” Per Sir William Scott, in
Dalrymple v. Dalrymple, 2 Hagg. Con. R.
92. :

KeBLe'S REport (Third Volume). *‘I hold
that to be a book of no great authority :”
Per Ashurst, J., in Atkins v. Davis, Cald.
R. 332

KevyNe's Reports.  ““For the case of the
Regicides I refer to Sir John Kelyng's re-
port ; and, though that is a book which
can never be referred to without reprobating
the course which appears there to have
been taken, of Judges and Crown Counsel
meeting together to settle, revise, and rule
beforehand the points of the trial, yet these
resolutions have subsequently received the
stamp of the highest authority ; and we
must not forget that the book was edited
by Lord Holt, and the preface written by
him :” Per Fitzgerald, J., in Mulcahy Ve
Regina, Irish R. 1 C. L. 64.

LeoNarp's Rerorts (Third Volume). In re-
ferring to these reports Nottingham, L. C.,
says: ‘‘which, by the way, is the best
book of reports of the later ones that hath
come out, without authority” [i. e. without
the imprimatur of the judges), Duke of
Norfolk’s Case, 38 Chan. Ca. 49.

Luse's Pracrick. “‘A very able book of
practice ;"' Per Coleridge, J., in Downes V.
Garbett, 7 Jur. 800.

MaNNING, MR. SERJEANT. His note to King
v. Wilson, 5 M. & R. 156, is recognized in
Longford v. Selmes, 3 Kay & J. 220.

Mirsorp OoN EQuUiTY PLEADING. ““Lord El-
don, I recollect, said of Lord Redesdale’s
Treatise on Pleading, that it was not sur-
prising that there should be some mistakes
in it, but it was surprising that there
should be so few :” Per Stuart, V. C., in
Conduwitt v. Soane, 4 Jur. N. 8. 504.

MoiroY.  * Not ususlly placed in the first
class of authorities upon maritime subjects:’
Lord Stowell, in The Neptune, 1 Hagg.
Adm. R. 281.—* Almost anything can be
proved by citations from Molloy ?* Per
Lord Mansfield, C. J., in Goss v. Withers,
2 Burr. 690.

Nores or Cases. Referring to Re Wedgs, 3
No. of Ca. 14, and Jane Zaylor's Case,
4 ib. 290, Warren, J., observes : ** Reports
of ex parte motions, where the assets are

inconsiderable, and where the argument of
counsel was, that because an ambiguity
was patent the Court might take extrinsic
evidence, are not of much authority.” Sui-
livan v. Sullivan, Ir. R. 4 Eq. 462.

Nov. *¢I wholly reject as only an abridgment
of cases, per Serjeant Noy says when a
student:” Per Twisden, J., in Freeman v.
Barnes, 2 Keb. 652. . )

OL> RmrorTrrs. It is objected that these
are books (Freeman and Keble) of no au-
thority ; but if both the reporters were the
worst that ever reported, if substantially
they report a case in the same way, it is
demonstrative of the truth of what they
report, or they could not agree :” Per Mans-
field, C. J., in Rex v. Genge, Cowp. R. 16.
—*The inaccuracy of the early reports
should be guarded against:” Sugden on
Powers, p. 135, No. 81, n. 1.—**As to
Equity pleading, the old cases occurring at
a time when the Courts were very strict in
matters of pleading, are very valuable on
the subject” (reference to Godbott v. Waits,
2 Arstr. 543): Per Wood, V. C., in The
United States v. McRae, L. R. 4 Eq. at p.
338.

PoTHIER. * He is as high an anthority as can
be had, next to the decision of a court of
justice:” Per Best, J., in Coz v. Iray, B
Barn. & Ald. 480.

PRECEDENTs oF PLEADINGS. * Where they
are all the one way, they ought to be con-
sidered as great authority; but where there
are a variety one way and the other, they
are not of so much weight:” Per Burton, J.,
in Barry v. McDowell, 5 Ir. L. R. 851.

PosTLETHWAITE. ‘‘ A very accurate writer on
commercial subjects:” Per Lord Stowell, in
The Matchless, 1 Hagg. Adm. R. 100.

REDFIELD oN RAILWAYS. ** A hook very ably
written:” Per Martin, B., in Shepherd v.
Bristol R. R., L. R. 3 Exch. 196.

SELDEN's TABLE-TALK *cannot be considered
any authority on points of law " De Haber
v. Queen of Portugal, 17 Q. B. 171.

SHEPHERD's TovcmsToNE. ‘‘It is & work of
very high authority, and contains the
cream of Coke upon Littleton.” Warren's
Law Studies.

WYATT's Practical REGISTER IN CHANCERY,
“ Not a book of authority, but it is better
collected than most of the kind :” Per Lord
Hardwicke in Davis v. Davis, 2 Atk. 22,

————————
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JUDICIAL ERRORS.

‘What honest man, asks George Eliot,
does not feel rather tickled than otherwise
on being taken for a housebreaker? Nay,
how innocent soever he be, let him trem-
ble. For, in the words of Chief Baron Pol-
lock, “ The annals of our criminal courts,
unhappily, record many various instances
where, by perjury or mistake (especially
as to identity), by blunder or misappre-
hension, and sometimes by the miscon-
duct and fatal indiscretion of the accused
himself, a conviction has taken place
which has heen considered, upon further
investigation, to be erroneous.” One is

. panic-stricken, and takes to flight—

His flight was madness : when our actions do not,
Qur fears do make us traitars,

Another, overwhelmed by the insensate
impulse of some strange mischance, con-
fesses, Fatal error ! In vain would he

Unspeak his own detraction, here abjure
The taints and blame he laid upon himself.

And how many, paralysed in the coils of
immitigable circumstance, have perished
the vietims of judicial errors ! It may,
indeed, be hoped that now-a-days instan-
ces of such fatal misprisions of justice are
extremely rare. The reaction produced
in the public mind, in the early part of
the present century, by the occurrence of
cases of wrongful conviction, such as that
of Xliza Fenning, and by the increased
sense of the value of human life, still
operates beneficially. And not only is
the law more humane, but those who ad-
minister it are now more cautious. Yet
are we warned from time to time, by
startling exceptions, that no precaution
can be t00 greaf, and that whatever pro-
tection against error is afforded by the
luw of evidence cannot be too unswerv-
ingly sustained. It is not very long
since that two brothers were sentenced to
death in the county of Limerick—and
one of them hanged—for a murder which
was afterwards, in time to save the other
brother, confessed by another criminal,
who was himself under sentéence of death
for a different murder. We have not
yet forgotten how Pelizzioni was senten-
ced to be hanged for a murder of which
he was guiltless, and for which he would
have been hanged but for the persever-
ing exertions of Mr. Negretti And it
was but in 1869 that Bisgrove and Sweet
were convicted, when, had it not been

for the timely compunction of Bisgrove,
Sweet, though wholly innocent, would
have been hanged. In the same year an
extraordinary case of a judicial error was
brought to light by an appeal before the
Imperial Court of Nancy. Adéle Ber-
nard, a girl twenty-two years of age, had
been brought to trial, in 1868, on a
charge of infanticide. The prosecution
alleged that in October, 1868, she clan-
destinely gave birth to a child and threw
it into a pigstye, where it was eaten. This
allegation was confirmed by her own con-
fession both before the Judge of Instruc-
tion and in open court. Moreover, a
midwife and a parochial surgeon certified
that they examined her immediately after
her arrest, and found traces of recent de-
livery. On this evidence the correctional
tribunal sentenced her to six months’ im-
prisonment for the concealment of the
birth of a child who was not proved to
have been born alive. She went to prison
accordingly, and about a month later, on
‘December 24, she was delivered of a fine
healthy child, perfectly formed, and born
in altogether normal conditions. The
time allowed for her appeal against a sen-
tence which circumstances appeared to
ghow was manifestly unjustifiable had
then expired, but the public prosecutor
lJodged an appeal in her interest. When
interrogated by the president of the Ap-
peal Court, she said that she had been in-
duced to make a false confession by her
mother and the midwife, who told her
that if she coufessed the crime she would
get off easily, whereas if she persisted in
denying the accusation she would cer-
tainly be condemned to fifteen or twenty
years' imprisonment with hard labour
Some medical evidence was produced be-
fore the Court of Appeal to show the bare
possibility of a superfetation. But the
Court rejected this hypothesis ; held that
she had been impelled by intimidation to
make a confession for which there was no
foundation ; and reversed the verdict.
against her. One is reminded of the sin-
ilar case of Madame Doize, an innocent
woman who had been driven to confess
herself guilty of a murder in order to get
released from the torture of solitary con”
finement. L
‘O white innocence,
Thatht.gqu shouldst wear the mask of g\}ilt to
1ae ! )

Thiné awful and s rene cowtenanee
From those who know thee not !
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The case of the conviction of the Boorn
brothers for the murder of Russell Col-
vin is pretty well known from the state-
ment in “ Greenleaf on Evidence.” Bub
a full report of it* has recently been pub-
lished by one of the counsel at the trial,
taken from the minutes.of Chief Justice
Chase, who presided at the trial (uncle of
the late Chief Justice of the United
States). In 1812 Barney Boorn, his wife,
two sons, Stephen and Jesse, a daughter,
and her husband, Russell Colvin, lived in
the town of Manchester, Vermont. Col-
vin was a man of weak intellect, at times
partially insane, and accustomed occa-
sionally to wander away for weeks with-
out giving an account of himself. In
May, 1812, he suddenly disappeared.
But now years went by and he came
not back. Suspicion became rife. It
was remembered that the brothers Boorn
and Colvin had not lived amicably
together ; and it was reported that one
of the brothers had stated that Colvin
was dead, and the other that ¢ they had
put him where potatoes would not
freeze.” An uncle of the young men
dreamed three times that Colvin came to
him, and indicated that his remains lay
in an old cellar hole, used as a place for
burying potatoes. Then a hat was found
near the homestead, and recognised as
Colvin's ; and next, some bones were dug
up out of a hollow stump on the property,
and pronounced to be human bones. Ac-
cordingly, in 1819, the brothers were ar-
rested. Mr. Sargeant says :—* The coun-
try was scoured for evidence. The old
cellar hole was re-opened, and a large
knife, a pen-knife, and a button were
found. The large knife and button were
identified as having belonged to Colvin.
The bones found in the hollow stump
were brought into court, and four physi-
cians were called, who, after an examina-
tion, pronounced them to be the bones of 8
human foot, together with some toe-nails,
and perhaps a thumb-nail. One of the
physicians, who lived in Arlington, after
thinking the matter over, concluded there
might, after all, be a doubt about it, and
on examining a human skeleton at home
was convinced that he had been mistaken,
and the next day went into court and

LS
* « The Trial, Confession, and Convietion of Jesse and
Stephen Boorn for the murder of Russell Colvin, and
the return of the man supposed to have been murd
By Hon. Leonard Sargeant, ex-Lieutenant-Governor of
Vermont. Manchester : D. K. Simonds, 1873.

retracted his former statement. The other
physicians were not satisfied, and to set-
tle the matter sent to a neighboring town
and had a leg that had been amputated
and buried, exhumed and brought into
court, and on comparing the two speci-
mens, every one was convinced that the
bones alleged to be Colvin's were not hu-
man, This dampened the public ardour
somewhat, and it is probable that Jesse
would have been discharged, but that on
Saturday he made a statement that he
believed Colvin had been murdered, and
that his brother Stephen was the mur-
derer; that Stephen had told him the
previous winter, that he (Stephen) and
Colvin were hoeing in what was called
the « (ilazier lot ;” that they had a quar-
rel, and Colvin attempted to run away ;
that he struck him on the back part of the
head with a club, and fractured his skull ;
that he (Jesse) did not know what had
become of the body, but mentioned sev-
eral places where it might be found. In
September following, an indictment was
found agairst both the brothers, the prin-
cipal witness being a fellow-prisoner, who
testified that Jesse had made a confess19n
to him one night after awaking much dis-
turbed. After the indictment was found
they were visited in gaol by men of charac-
ter and influence, and men of the law, who
declared that the case was clear against
thew, but that if they confessed an attempt
would be made to have their sentence
commuted. Thereupon, Stephen 'made a
written confession (coinciding in its gen-
oral substance with what circumstantial
evidence there was) that he killed Colvin,
adding that it was done in a quarrel, and
in self-defence—but the sequel shows
how inconclusive may be even a written
“ death warrant” extracted from the self-
condemned. The trial took place in No-
vember. The evidence against them
was wholly circumstantial, and mostly
unimportant, with the exception of the
confessions. A verdict of murder was re-
turned, and they were sentenced to be
executed on January 28, 1820—all efforts
failing to secure a commutation. They
then protested their innocence ; and an
advertisement was inserted in the news-
papers, asking information respecting Col-
vin. On November 29, 1819, it attracted
the notice of Mr. Chadwick, of N oW Jer-
sey, who recognised the description as
that of a man living at Dover, in his
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State. The man was brought to Vermont,
and at once recognised and identified
by scores of people as the veritable Col-
vin. He was partially insane and could
give no reason for his absence, but freely
admitted that the Boorns had ueither
hurt him nor frightened him away. The
Boorns were released, although the Court
was at a loss to know what course to pur-
sue for the purpose.

We have selected these cases, and pre-
sented the facts in detail, for the purpose

especially of illustrating the expediency !

of upholding a doctrine, that a convie-
tion shonld not be had merely upon the
confession of the prisoner without any
other proof of the corpus delicti—a doe-
trine which has been recently questioned
in the case of Regina v. Unkles, 8 Ir. L.
T. R. 38.—I+ish Law Times.

A DISQUISITION ON NAMES.

The cace of Kiunersley v. Knott, 7 C.
B. 980; 18 L. J. C. P. 281, has long
been quoted as a solemn adjudication on
questions of misnomers in pleadings ; but
now that the ancient strictness in plead-
ing, even at common law, is no longer
insisted upon, the most valuable portion
of that case must be regarded to be that
portion of it which does not appearin the
reports, but which has been furnished us
through the courtesy of Professor Ordron-
aux, State Commissioner in Lunacy :

In this case the plaintiff, as indorser of
a bill of exchange of £65 10s., brought
an action against the defendant as the
acceptor, and declared against him by the
name of “John M. Knott,” being that by
which he had signed the note, but with-
out stating in the declaration that the
defendant had so signed it. To this
declaration the defendant demurred speci-
ally, and assigned as the ground of his
demurrer that the declaration had not pro-
perly set forth his Christian name, nor as-
signed any reason under statute 3rd and
4th Wm. 1V, ch. 42, for not doing so.

Mr. Serjeant Talfourd, on behalf of the
defendant, said their lordships were often
told that a case rested on a word, but
here it rested on a letter only. It was
his duty to contend, both upon principle
and precedent, that this was a good
ground of demugrer. The court had de-
cided that the letter “ I,” being a vowel
and capaole of pronunciation, might be

taken to be a Christian name, but they
had at the same time intimated that such
would not be the case with a consonant,
which, as it conld not be sounded alone,
would be deemed to be not a name but
an initial letter only. Now, in this
case, “ M ” was plainly an initial letter,
for it could not be pronounced by itself.
Standing by itself, therefore, it meant
nothing. He was sure a very eminent
authoress (Miss Edgeworth), whose loss
they had recently to lament, was of
opinion that all the letters of the alpha-
bet, by the mode in which they were ex-
plained, were rendered little more (to use
judicial language) than a ‘mockery, a
delusion, and a snare”—that A B C D,
etc., meant A B C D, ete., and nothing
more ; but even if it would avail him, he
feared his friend could not rely upon
such authority.

The Lord Chief Justice: You say the
“ M ” means nothing—then let it mean
nothing. Would a scratch be demurrable?

Mr. Serjeant Talfourd : I say that
“M,” by itself, cannot be pronounced
and means nothing; but here it does
mean something, which something ought
to have been stated or explained under
the statute. *Suppose a person of the
name of John Robbins, the court would
surely hold a declaration bad which des-
cribed him by the word John and figure
of the red-breast? In like manner the
court would hold this declaration bad
because it either put a sign for one of the
defendant’s names or described it by the
initial letter. A consonant by itself was
a mere sound without meaning. The
letter H, indeed, by the custom of London
and some other places, was no sound at
all [laughter], though elsewhere it often

rotraded itself on all occasions. [Re-
newed laughter. ]

Mr. Justice Maule : I had a policeman
before me as a witness the other day, who
told me he belonged to the *“hen” di-
vision, and it was not until at some
farther stage in the case that I discovered
it was not a division designated by the
name of a bird, but by * N,” the alpha-
betical letter. [Great laughter.]

Mr. Serjeant Talfourd: It will prob-
ably be contended that this person might
have been christened in the manner that
the bill is signed, but I submit that the
court will not intend that. It is true, we
often hear of absurd Christian names, an
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I myself remember when many persons
insisted upon having their children chris-
tened ¢ Sir Francis Burdett.”

Mr. Justice Maule: I remember a very
learned and ingenious argument by Mr.
Jardine, when I sat in the Court of
Exchequer, by which he proved to the
satisfaction of the court, that the Chris-
tian name is the real name, and the sur-
name is only an addition; that in the case
of John Stiles, for instance, John is the
real name, but Stiles was originally added
only because the ancestor lived near one.

Mr. Serjeant Talfourd: Then having,
I hope, convinced the court that “ M ” by
itself cannot be a name, and means noth-
ing, I submit it must be understood as an
initial, and therefore that it ought to
have been so stated.

Mr. Justice Maule: Pleadings are in
writing, therefore the law presumes that
the court can read and know its letters.
Vowels may be names, and in “ Sully’s
Memoirs” a Monsieur D’O. is spoken of;
but consonante cannot be names alone, as
they require, in pronunciation, the aid of
vowels.

Mr. Serjeant Talfourd: Yes; but in
the case of consonants they are taken to
be but initials when used alone in law
and literature. Througliout the ponder-
ous volumes of Richardson’s novels, for
instance, we find persons spoken of in
this manner. In ¢ Clarissa Harlowe,”
for instance, “ Lord M.” is mnentioned
throughout four volumes, but it could
never be understood that this was the
real name, or anything more than an in-
itial. Again, an author well known to
the Lord Chief (Charles Lamb) wrote a
farce entitled simply “ Mr. H.,” but the
whole turns upon this being the initial
only of a name he wished to conceal. In
his prologue to it he humorously says:
 When the dispensers of the public lash

Soft penance give ; a letter and a dash—;

When vice, reduced in size, shrinks toa failing,

And loses half her progress by curtailing,

Fawx pas are told in such a modest way,

The affair of Colonel B— with Mrs. A—,

You must forgive them ; for what is there, 887,

Which such a pliant Vowel must not grant

To such a very pressing Consonant ?

Or who poetic justice dares dispute

When, mildly melting at a lover's suit,

The wife’s a Liquid, her good man a Mute.

And he concludes by an appeal to “’2
consequences of this * mincing fashion,
which (said the learned serjeant) I trust
will have great weightwith your lordships,
for he adds—

“Oh should this mincing fashion ever spread
From names of living heroes to the dead,
How woyld ambition sigh and hang the head,
As cach loved syllable should melt away,

Her Alexander turned into great A,

A single C her Cesar to express,

Her Scipio sunk into a Roman S—

And nick’'d and dock’d to this new mode
of speech,

Great }lzleannibal himself to Mr. H—."

The learned serjeant then cited and
argued upon a variety of cases on this
side of the question, and submitted that
their lordships ought to decide in favour
of his client.

Mr. F. Robinson, on behalf of the
plaintiff, said he did not deny the right
of every Englishman to be called by
every name given him at his baptism ;
but he submitted that before he claimed
to be privileged on that account, he
must show that his priviledge has been
invaded. Here it was assumed through-
out that the “M " in the name  John
M. Knott,” was an initial letter, but he
believed there were instances in which
persons had been christened in this
remarkable way in this country. He
was told there was lately a bank direc-
tor who was christened ¢Edmond R.
Robinson ;” but were it otherwise In
this country, did it follow that in no
other country, Jew, Turk, or heathen
might not use such names? If, how-
ever, it were an initial letter, why did
not his friend apply to have the right
name substituted? If it were a misde-
scription, it Was pleadable in abatement.
Such a name might originate from an
error of the clergyman at the christening.

The Lord Chief Justice : In the upper
circles of society it is customary to hand
in the name in writing, which prevents
mistake.

Mr. Justice Maule: The practice of
the circles with which I am’conversant
was, and I believe is, to give the name
verbally, There was, however, a gent}e-
man, the sheriff of one of the counties
I went through on circuit, Mr. John
Wanley Sawbridge Erle Drax, whose
name was probably handedin. [Laughter.]

- Mr. Robinson : There are many
Scotch and French names, such as
M'Donald, M'Taggart, D’Harcourt,
D’Horsey—how are such names, to be
set out in the pleadings? Suppose,
again, a man's name were the name of
a river, as X 1

Mr. Justice Maule: But that is not
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spelt so: it is idem por idem, X for ex.
Beer, I believe is sometimes called X,
but not water. [Laughter.]

Mr. Robinson : There are some of our
names which are precisely those of let-
ters, as Gee, Jay, Kay, etc.

Mr. Justice Maule: But here it is not
sonans, only consonuns, and they can not
be sounded without other letters.

Mr. Robinson : Their lordships should
remember the existence of a publication
called the Foretic Nuz, and unless they
meant to give a * heavy blew and great
discouragement” to that rising science,
he hoped they would not decide against
his ctient. [Laughter.] But bhe had
seriously to submit that by demurring to
this declaration the defendant admitted,
on legal principles, that his name was
that which was stated in the declaration.

Mr. Justice Creswel. referred to and
distinguished this case from the case of
Roberts v. Moon, in 0 Term Reports,
where a plea in abatement of misnomer,
beginning “‘and the said Richard, sued
by the name of Robert,” was held bad.

Mr. Justice Maule suggested that as
£65 10s. depended on the question, it
would be better for plaintiff to amend.

Mr. Robinson declined to do so, and
contended no case could be cited directly
in support of the demurrer, and there-
fore that the court should decide in
favour of the plaintitf. )

Mr. Serjeant Talfourd having replied,

The Lord Chief Justice: The various
stages in the argument in this case have
been already discussed and decided.
The courts have decided that they will
not assume that a consonant letter ex-
presses a name, but they will assume
it expresses an iumitial only ; and they
further decided that the insertion of an
initial letter instead of a name is a
ground of demurrer, and is not merely
irreqularity.  In the case of Nush v.
Collier, this court decided that a demur-
rer to the declaration which describes
the defendant’s name as Wm. Henry W,
Collier was not frivolous, and gave a
strong intimation, which the plaintiff
had the good sense to attend to, that he
ought to amend his declaration. That
decision was acted upon by the Court
of Exchequer in the subsequent case of
Muller v. Hayes and as it appears to me
the case is precisely similar to the pre-
sent, I think we must decide in favour
of the demurrer.— Pittsburgh Legal Jour,

CANADA REPORTS.

ONTARIO.

ELECTION CASES.

[Before RicHARDS, C. J.; SPRAGGE, C.; and HAGARTY,
C.J.C.P.]

East ToroNTo ELECTION PETITION.

WOODHOUSE, Petitioner, v. O'DONOHOE, Re-
spondent.

Hiring teams—Corrupt practices— Bribery.

Held, (1). That the hiring of teams, &c., is not a ¢ cor-
rupt practice’ within the meaning of sec. 3 of
Controverted Election Act, 1873, unless the hiring
amounts to bribery.

2. That the words ‘“ Act of the Parliament of Canada’
in that section refer to an Act of the Dominion of
Canada.

[Election Court—June 20, 1874.|

The petitioner alleged, in the eighth clause of
his petition, that the respondent, during the
election, hired cabs and other vehicles to carry
voters to and from the polls, and that owing to
such hiring the election was void.

The respondent took a preliminary objection
to this clause on the ground that the allegation
was immaterial in this, that it would not,
even if true, avoid the election.

A summons heing obtained to strike out the
clause objected to,

Bethune supported it. The hiring of teams
or cabs does not make the election void. That
is only an illegal act under the 3rd section of the
“Corrupt Practices Prevention Act, 1860,” and
does not come within the meaning of the 3rd sec-
tion of the **Controverted Flections Act, 1873,"
that section confining the offences to those
defined by ¢ Act of the Parliament of Canada.’
The “‘Act of the Parliament of Canada” there
referred to meant the ““Act of the Dominion of
Canada.” The hiring of cahs and vehicles in
England is not a *‘corrupt practice :"’ Staley-
bridge case, 1 O'M. & H. 66,

Tilt, for petitioner, showed cause. The hir-
ing of cabs and vehicles as wmentioned in the
3rd section of ‘“The Corrupt Practices Preven-
tion Act, 1860,” leing an illegal act, comes
within the meaning of the words ‘‘corrupt
practice” mentioned in the 8rd section of the
““Controverted Elections Act, 1873.” 1In any
case the payment of an excessive sum would
amount to bribery, and if so, the clause ought
not to be struck out.

Riciarbs, C. J.—We think the hiring of
cabs and vehicles is not a ‘‘corrupt practice'
within the meaning of those words in sectioﬂf
of the ‘‘Controverted Elections Act, 1873.
The *‘Act of the Parliament of Canada” ther®
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mentioned refers to an *“ Act of the Dominion
of Canada.” But the clause will not be struck
out, as the hiring might amount to bribery,
and the petitioner should have the right to give
evidence under it for that purpose.
SPrAGGE, C., and Haeaxry, C.J., concurred.

i c———————

Ni1acara ELecrioN PETITION.

BLACK ET AL, Pefitioners, v. J. B. PLUME,
.

Form of recognizance—Signature of Suretiss not
requisite.

The recognizance filed in this case was in the usual form,
but was not signed as directed by Rule 24 of the
General Rules of the Election Court. :

Held, that the recognizance was nevertheless valid.

|Election Court—June 26, 1874.]

A summons was obtained from the Clerk of
the Election Court to set aside the recogni-
zance filed herein, and to stay proceedings
on the petition,on the groynd (amongst others)
that the alleged recognizance was void and in-
sufficient, because it was not signed by the per-
sons purporting to enter iuto it, pursuant to
Rule 24 of the Election Court.

Hodgins, Q.C., for the petitioner, showed
cause. The security tobegiven is a recognizance,
and is so called in the Act and Rules. The re-
quirementsof a recognizance are well understood,
and it is not one of them that the persons to be
bound by it should sign it, the acknowledg:
ment and taking being snfficient : Burns’ Justice,
Vol. 5, p. 71; The Queen v. St. Albans, 8 A. &
E. 932. ‘

O'Brien, for the respondent, suypported the
summous, Sec. 11, ss. 4, 5 of 36 Vict, cap. 25,

C directs that. *“ Security * * shall he given

. in the prescribed manner, if any ;" and Rule
24 prescribes the wanner, which is Ly a docu-
ment styled a recognizance, which, in the form
given, is irected to be signed, thus: * Signed
(signature of sccurities).” True that Rule 24
says the forr ““imay be as follows,” but it does
not follow from this expression that the plain
direction of the Rule should be ignored. The
same word, ““imay,” isused in several cases inan
imperative sense.  Our Election Rules are the
same as the knglish Rules, and the Judges who

N1aGARIA KLECTION PETITION.

[Ch. Cham.

: staying proceedings pending an

validity of the document it should be set aside,
5o that the respondent may not be deprived
of security for his costs. The petitioner is not
shut out, as he can pay money into court in lieu
of the security.

MR, Davrox, Clerk of Election Court. Rule 24
says that *the recognizance shall contain the
name and usual place of abode of each surety,
&c., and snay be as follows.” The form, there-
fore, is not material, except as to certain par-
ticulars, and a recognizance is good without the
signature of those entering into it. I must
therefore disallow this objection to the security.

A summons by way of appeal was thereupon

! obtained from the Chancellor, which was heard

before the FElection Court, and was argued by
the same Counsel. (' Brien, for the respondeut,
referring in addition to the case of Cousins v.
Heloy, 34 U.C. .B. 74, where, under similar
words in Con. Stat. U.C., cap. 29, sec. 8 ‘‘the
bond and assignment may be in the form B,”
and the form saying, ‘‘signed &c., in pres-
ence of,” it was held that a subscribing wit-
ness was necessary .
Ricwanps, C.J. We think the security is
sufficient. The document reguired isa ‘‘recog-
nizance,” and a recognizance does not require, a
signature for its validity. )
Summons discharged with costs.

PURIY

CHANCERY CHAMBERS.
NOTES OF CASES.

Re HALLETEYTE.
Administration order.
|June 8, 1874.—BLAKE, V. C.)
An administrator is entitled ex porte to an
administration order, where the liabilities of the
estate exceed the assets. :

———e

CAMPBELL V. EDWARDS.
Staying proceedings pending rekearing.
|June 15, 1874-—THE CHANCELLOR.}
On motion to stay proceedings pending re-
hearing, the Court will follow the practiee laid

down in Con. Stat. U.C. H. 18., with reference to
appeal ‘to the

* Court of Appeal.

framed them appear to have required the signa- "
ture of the sureties in addition to their acknow-

ledginent, which would have been suiticient for &
recognizance at ._cgmmori law., Probably the

in these cases, for purposes of identification, &c.,
not being taken i open court, and the words of
the rule should not be thrown aside as devoid of
eaning. If there is any doubt as to the

!
I
i
|

Where, therefore, a decree had been nlade,
directing the defendant to pay to the plaintiff a
large sum of money and costs, an order was
made, on the application of the ldlefendant, who

3 . ! . " o . . 2
signature was required as a greater precaution . intended to rehear, staying proceedings in the

mednwhile, upon the defendant’s giving secuyity
for the due paywment of the said money and
costs, in case the decree should be wholly orin
part affirmed upon the rehearing.



N et e I Dt I T . DI W v P

250—Vor. X., N.S.]

CANADA LAW JOURNAL.

—_—'

{September, 1874

CAMPBELL V. O’MALLEY.

MUNICIPAL ELECTION CASE.

Ree. EX REL. CAMPBELL V. O’MALLEY.
Quo Warranto Summons—Proof of Relator’s status.

Held, That the proper proof of the right of an elector
to be a relator is the production of the roll or an
authenticated copy. His own statement on oath is
insufficient.

[St. Thomas—April 17, 1874.]

On the hearing of this case the relator was
called as a witness. He stated that he was an
elector of the Township, but no other evidence
of the fact was tendered, and the roll was not
produced.

McMahon, for defendant. This evidence is
not sufficient. The proper proof would have
been the production of the roll. Proof of the
relator’s qualification was material to his case,
and not having been given, the summons must
be discharged.

McDougell for relator, contra.

Hvuocugs, Co. J.—I can see nothing in this

" case to take it out of the general rule applicable

in all such cases. The statute requires that the
election complained of by this proceeding must be
questioned by some person having an interest in
the election, either as a candidate or an elector.
In this case the statement sets forth that the re-
lator claims interest as an elector. Under the
previously existing statute, the practice was to
bhave the parties before the Court by written
statements and answers, supported by affidavit;
and the decisions cited by the relator in this

case refer to that practice ; but they are now |

The law and the practice relating ! v. Elstob, 1 F. & F. 256, decided at Nisi Prius

inapplicable.
to such matters are now so changed that the
respondent does not make his answer in writing,
so that he cannot be now preswined to have
waived his right to object to any defect in the
relator’s case.

I therefore think it was the duty of the
relator to make good all his principal allega-
tions, the first of which was (in the order
of importance) that he himself had an interest
in the election so as to give him the right to be
heard in this Court and to object to the election.
There were other necessary allegations in his
statement that required proof; but a written
admission on the part of the respondent had
been secured by the relator which covered them
all, except those referring to alleged acts of
bribery and corruption. I am therefore led to
infer that the relator came before me expecting
to prove his interest as an elector as well as
the acts of alleged bribery. The cases are nu-
merous which go to show the kind of evidence

that should have been offered to support the
relator’s interest—that he was an elector. For
purposes of the election the voters’ list would
supply it, if at all, and T apprehend that that
which the statute provides for on that occasion
would be the best and proper proof of it here,
although an examined copy, duly proved, would
have answered the same purpose : Keed v. Lamd,
Ex. R. N, 8. 75. It has been held in the Court
of Queen’s Bench in England, in Rex v. Parrys
6 A. & E. 818, that an aftidavit alone does
not show, in a quo warranto proceeding, sutfi-
cient ground for the information, but the re-
lator's interest should be shown by other and
more competent proof. In Rex v. Inhabitants
of Coppull, 2 Fast, 25, Lord Kenyon held that
parol evidence could not be given of rates which
were not produced nor excuse furnished for not
producing—that the best eviience which the
nature of the case would admit of should have
been offered ; and Grose, J., said that ‘it is in
every day's experience to reject parol evidence
of a writing which may and ought to be pro
duced.”

In the absence of any legal evidence of
the contents of the voters’ list or of the as-
sessment roll, I think the relator was bound to
produce it in this case, and that he could not
be allowed to state whether his own name was
inserted in it ; or (putting it in another way) he
could not be allowed to say whether or not he
were an elector, when the law makes the inser-
tion on the last revised assessment list the ip-
disputable test of his right to vote, and ergo of
his being legally an elector The case of Justicé

in England, was similar in principle. Theré

. Mr. Justice Hill said that in the abseuce of

any evidence of the contents of a rate books
a collector could not be asked to say whether
a particular person’s name was on the raté
In ““Taylor on Evidence,” 6th ed. vol i
sec, 380, it is said: “‘Oral evidence cannot
be substituted for any writing, the existence O
contents of which are disputed, and which 1
material to the issue between the parties. * *
The fact of rating cannot be legally proved with-
out the production of the rate books.”

1 therefore think, as the relator’s case failed
in one of the first essentials, the summod¥
should be discharged, and that judgment showld
be given for the respcndent with costs.

Summons discharged with costs:
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IRISH REPORTS.

COURT OF QUEEN'S BENCH.

REEDE AND GooDMAN V. PIPON.

C. L. P. Act, 1853, ss. 81, 34—Extra terri®
torial jurisdiction—Substitution of service—
Service on defendant in person, out of the
Jurisdiction—Conclusiveness of decisions in the
Court where made.

The Courts of Comwmon Law have jurisdiction to order
that service of a writ of summous and plaint by
serving the defendant in person, out of the jurisdic-
tion, shall be deemed good service,

Kelly v. Dizon, Ir. R. 6 C. L. 25, discussed; and
(dub., Fitzgerald and Barry, J.J.,) followed.
{Ir. L. T. Rep., Feb. 14, 1874.]

Cause shown against making absolute a con-
ditional order, obtained by the plaintiffs, that
service of the writ of summons and plaint and
order upon the defendant in Jersey be deemed
good service of the writ.

The action was brought to recover £100, 15s.
6d. for work done by the plaintiffs, as attorneys
for the defendant, and for money paid, and on
accounts stated. The order had been obtained
upon an aflidavit of the plaintiffs, stating that
the defendant, Thomas Le Breton Pipon, perma-
nently resided at La Maisonette, St. Peter’s, in
the island of Jersey, out of the jurisdiction of the
Court, and that he was possessed of property in
that island ; that he had noagent, place of husi-
ness, or property within the jurisdiction of the
Court ; that the causes of action arose with-
in the jurisdiction : that part of the services
respecting which the action was brought were

rendered in defending certain actions brought :

in Dublin agiinst the defendant’s son, while
he was a minor, upon the defendant’s retainer ;
and that other part of said services were render-
ed in defending another action in Dublin
against defendant’s son after he had come of
age, and also for miscellaneous professional ser-
vices, in reference to his son’s affairs, rendered
upon the defendant’s retainer ; thatithe defend-
ant attended as a witness upon some of the
trials ; that when the costs were being taxed,
the plaintiffs intimated to the defendant the
fact, and received from him a communication,
forwarding a banker’s draft for £55, and request-
ing to be furnished by them with, as soon
as convenient, their account for professional
charges ; and that the plaintiffs were advised
and believed that the recovery of said costs and
Money would be attended with great difficulty,
expense, and delay in Jersey, but that, in the
eVent of procuring a judgment in the Court in

Ireland, it could, without difficulty and at &
trifling expense, be made available against the
property of the Jefendaut in Jersey. The
motion stood over from Consolidated Chamber,
by direction of Morris, J., and now,

Cleary, on behalf of the defendant, showed
cause. The Court has no power to order service
to be had upon the defendant in person out of
the jurisdiction ; but, even if the Court have
the power, it is one which should not be exer-
cised, in the discretion of the Court, in this
instance. It does not appear that the defend-
antis a British subject, or that he was ever
personally in this country : and he cannot be said
to be constructively within or subject to this jur-
isdiction, since he has no agent, place of business
or property in this country—and, ifa judgment
were had against him here, there is nothing to
show that it could be made to attach either his
person or property. Unless, therefore, juris-
diction has been given by the express language
of the Legislature, its exercise here would con-
travene the general principles upon which
territorial jurisdiction depends, ~Cookney V.
Anderson,* 1 De G. J. & S. 365, 379. MOYI:“- .
J., in Chamnber, when directing that theimotlon
should stand over, intimated that his imprese
sion had heretofore been that the Irish Courts
had no power to effect service of process upon &
defendant in person ont of the jurisdiction ; and
in Knox v. Lord Roschill, not reported, DOW?"’
B., questioned whether service could in such

| case be ordered to be made merely bya regis-

tered letter.+

[O'Brigx, J.—We decided the contrary in
Kelly v. Digon,Ir. R. 6 C. L. 25; and asl
have heen informed by an officer of the Conf-
mon Pleas, that Court has followed our deci-
sion. . Barny, J.—It may be said that ‘‘subs
stitution of service” is a different thing from an
order directing personal service. 1 may men-.
tion that, in granting the conditional order in
this case, 1 had regard to gection 31 of the
C. L. P. Act, 1853, FITzGERALD, J,__’I:he
words *“or other sufficient grounds,” in section.
34, seem to mean for substitution of service. ]

The Court of Exchequer refuses to gmnt
orders on the authority of Kelly V. Dizon.
e

isi v 3 L. J.
* See as to this decision, Steele Y. Stawart, 3 .
Ch. 190 : Foley v. Maillardet, 9 L. Tridrj f;'t?t‘usr'
Osborne v. Oshorne, 2 Ir. L. T. 88 Newla g s
ih., 316 : Frizelle v. Cotton, ib. 4 105, .InR ”ﬁr'rz?-"m’;'
see Re O’Loghlen, L. R. 6 Ch. Ap. 406; Re 9‘8 ‘GE )
28 L. T.N.S. 488 ; Re Vaughan, 8 N. R. 208.—Ebp.
Ir. L T. Rep.

J., to the Eng. and Ir. L.

nd Ch. . Is. L. T. 494, See also Barre v.
];‘N(e:}t;]h(t:,o smnSlSI(‘ia .704 bis. ; and observations in Knox
v. Lord Rosehill, 7 Im. L. T. 504.~Ep, Ir. L. T. Rep.

t See reply of Morris,
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In that case Dizon v. Capes, 11 Ir. C. L. 845,
was not cited, where it was held by the Court
of Exchequer that the words in section 84, ““or
on other good and sufficient grounds,” mean
grounds of the same character as those enume-
rated.* The preamble of the Act shows that it
was passed merely to simplify and amend pro-
cedure, and not to enlarge jurisdiction.t It
virtually enacts the law previously existing, as
declared by judicial decision regarding substi-
tution of service. The terms of 43 Geo. 3, c.
53, ». 8, were most extensive ; and yet, it was a
matter of controversy whether that provision
applied to a person out of the jurisdiction at
all—and it was never applied unless the defend-
ant was, at least, eonstructively within the
jurisdiction, as by having an agent here,
Phelan v. Johnson, 7 Ir. L. R. 527.

[FirzoEraLp, T.—Your argument goes to
this, that, being made without jurisdiction, the
order is a nullity ; and if so, that there would
be no authority to enforce it, or to affect the de-
fendant. BARRy, J.—Do you admit that the
defendant has sufficient notice of the proceed-
ings within the principles of natural justice, ac-
cording to Shechy V. The Professional Life As-
suranee Co., 13 C. B. 7877]

That is conceded, and, therefore, there would
not be a defence in that regard to an action on
the judgment in Jersey. But the notice has
been eftected by an excess of jurisdiction, to
which wo are now entitled to except, and which
is not cured by our appearing for that purpose,
Cookney v. Anderson, supra.

| Warresipg, C. J., referred to Keslly v.
White, 11 Ir. C. L. R. 142}

A defendant may be present by his agent, as
well as act by an agent. But, there is no more
power to serve him in person out of the juris-
diction than to substitute service on him by
serving an agent out of the jurisdiction.
Sections 31-33 relate to service within the juris-
diction. Section 34 relates to substitution—
1st. Where the defendant is within the juris-
diction, and avoiding service; and 2nd. Where
a defendant is without the jurisdiction, and has
an agent within it. The words “ or on other
good and sufficient grounds” may receive appli-
eation by dealing thereunder with defendants
who are within the jurisdiction, but cannot be

* By inadvertence the rcference of Hughes, B., to
section 31 was not cited.—Ev. 1. L. T. Rep.

t Compare title of C. L. P. A. Act., 1856. Andasto
construction of the Acts see Siche/ v. Borch, 2 . & C.
957 ; Jackson v. Spittal, L. R. 5, C. P. 650 ; Carlisle v.
Whalley, L. R. 2, H. L. 416.—Eb. Ir. L. T. Rep.

served under the fprévious section ; thus by
gerving a prisoner or lunatic by substituting
service on the governor of the gaol or keeper of
the asylam.3

(WarTESIDE, C. J.—Must a person who has
“removed to avoid service” have an agent
here 1]

It may be that a person cannot, in the eye of
the law, be said to change his domicile within
the jurisdiction by absconding, with the in-
tention of defeating process of law ;§ and if
his place of gbode is still to be considered as
within the jurisdiction, it is unnecessary that
he should have an agent here. At all events, it
is unnecessary to press this argument to the ex-
tent of saying that & person so removing could
not be served in person ; although probably he
should be served by some mode other than by
service in person. Ln this case there is no rea-
son why the defendant should be deprived of
the right of having a suit against him disposed
of in his own forum ; and the argument on the
other side must go to the extent of contending
that a defendant may be served by sending a tel-
egram to San Francisco.

[BARRY, J.—The English C. L. P. Act made
provision for serving a foreigner in person. The
Irish Act is founded on it to a great extent ; and
may it not be argued that it was intended in the

_one section of our Act to comprise everything to

which the English provisions on the subject ex-
tended ?] .

The powers given by the English Act were
carefully defined and limited, not only with a
view to secure private rights, but to prevent the
sovereignty of the State coming into conflict
with others, C. L. P. Act, (Eng.), 1852, 4. 18 ;
Day C. L. P. A, 45. 1t could not have been
intended that the provisions contained in three
or four special enactments in the English Act
were to be spelled out from as many words in
the Irish. In the Irish Act no inquiry prece-
dent is enforced as to whether the defendant is
a British subject, with a view to prevent 8
violation of sovereiguty ; but, if it were in-

{ Compare on the construction of similar words in 1%
& 14 Vic, 18, 9, Sheehy v. Professional Life Assurancé
Co.,3C. B. N.'S. 697. As to substitution of service on
lunatics, see Wilmot v. Marmson, 8 Ir. L. R. 2%
Vance v. 0'Connor, 11ib. 60 ; Sweeny v. Shee, 2 Ir. L
T, 574; Rimberley v. Alleyne, 2 H, & C. 223, 11 W. &~
757 ; Dennison v. Harding, 16 W, R, 346, 2 W. N. 175
sed vide Ridgeway v. Cannon,23 L.T. 143, 2 W. &
473 : Holmes v. Sweeny, 24 L. J C. P. 24 ; Williameo®
v. Maggs, 28 L. J. Ex. 57 W, R. 50_As to serviceon 42
tendant in prison, see Maguire v. Gardiner, 4 Ir. L-
310 ; Cosby v. Robinson, 6 Ir. Jur, N, S. 37 ; Dawsoh
v. Le Capslaine, 21 L. J.Ex. 219—Eb. Ir. L. T. Rep-

§ See Re Williams, 28 L. T. N. 8. 483—Ep, Ir. L. T
Rep.
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tended to confer this jurisdiction, the first
cate of the Legislature would have been, by
eiiforcing such inquiries, to prevent the civil
power of the State from c¢oming into con-
fliet with that of other States. And it is to be
observed that the English Act contains provis-
ions of a peculiar character as to the mode of
prooédire to be subsequently adopted, so that,
instesd of enabling final judgment to be marked
by default in the ordinary way, special safe-
guards are ordaimed compensatory to a defen-
danit for the deprivation of his right of being
giied in his own forum. Here, if the defendant
is tb be sued in this country, the plaintiffs can
gain nothing thereby ; they must seek aremedy
by another distinct action in Jersey on the
Irish judgment ; and the defendant is thus har-
assed by a double procedure, while one tribunal
would have given the plaintiffs redress.

Holmes, contra.—Except from his name and
addfess, there is nothing to show that the
defendant is a foreigner ; and he does not sug-
gest even that he has a case on the merits.

[WurresipE, C. J.—His letters show that he
oan write English in the purest vernacular.
BaRRY, J.—And I may add—for I know some-
thing about it—that he has very wisely abstain-
ed from going into the merits. ]

It has been settled by Kelly v. Dicon that the
jurisdiction here in question exists, and will be
exercised in a fitting case. This case was not ar-
gued or fully opened before Morris, J., and he
expressed nothing approaching to a final opinion
upon it. The Court of Common pleas have made
similar orders to that made in Kelly v. Diworn,
as I myself can vouch. The question then is
whether this Court will follow its own practice,
or permit the same question to be re-argued
which was settled in Kelly v. Dizon.*

.He was then stopped by the Court.

 WHITESIDE, C.J.—I think that the condi-
tional order in this case should be made abso-
lute: We have before us the case of Kelly and
Ditaon, decided in this Court by the full Court
~—decided consistently with justice, and in fur-
therance of a beneficial purpose. It does not
appear that any case conflicts with the decision
there made. The Court of Common Pleas ap-
pear to have followed it, and we cannot now re-
view or reconsider our decigion. It is asif coun-
sel came in thé day after that decision and asked
us to review the very matter we had decided.

* Soe per Bushe. C. J., Sterne v, Guthrie 1 F. &8.M
86, per Lord Eldon, Wellesley v. Duks of Beaufort, 2
Russ, 19 ; sed vide por Dallas, C. J. Smwth v. Jersey,
B.R. & B. 581.—Eb. Ir. I. L. T. Rep.

It is of importance that a rule, once made (even
apart from whatever may be its inttinsig value),
should be steadily and consistenitly adhnered to ;¥
and though we respect the arguments urged on
behalf of the defendsnt by his counsel, yet, look-
ing to the wotds of the Act of Parliament, and
the decision in Kelly v. Dizon, which has been
adopted by a Court of co-ordinate jurisdiction
and not impugned by any, we cannot proceed
further with this motion. I may, however, add
that I have been much impressed by what is
said by the Chief Baron, in Reilly v. White
(ante). The order must be made absolute.

FirzegraLp, J.—I shall merely add that, al-
though I was one of the members of the Court
by whom the case of Kelly v. Dizon was decided,
and was myself a party to that decision, I would
personally desire a reconsideration of the case, 88
I entertain considerable doubts relative to its
correctness ; but we have decided in that case a
point of practice, and when we are now asked not
to follow it, it does séem as if the day after-
wards another counsel came in and asked us to
re hear the cage—and that although followed by
another Court. It wowld be a different thing
if that case had, been qua.rreled with by an-
other Court ; and I should then think that it
would be desirable to reconsider it fully with a
view to tniformity, and to overrule it if it has
been incorrectly decided. If the abstract pro-
position here contended for is well founded, that
the order is an excess of jurisdiction, the defen-
dant may have it in his power to prevent the
consequences of it.

Bagxy, J.—I entirely concur in opinion with
my Lord Chief Justice, that it would be excefad-
ingly inconvenient to Te-agitate the guestion
decided, after solemn arguments, in the case of
Kelly v. Diwon, since followed by the Common
Pleas. I was not a member of the Court when
it was decided ; the decislon came upon meé with
surprise. I am not prepared to say whether 1
would abide by it. But I think, however, that
it is not inconsistent with the principles of na-
tural justice.

O’'BrieN, J.—I concur in the opinon pro-
nounced hy the other members of the Court. I
cannot see the propriety of re-arguing the case
of Kelly v. Diwon, where there has not been any
appeal from that decision, and it has not be.en
dissented from by any Court of co-ordinate ju-
risdictior. The question may come before us

rtance how the law is de-
determinsate and certain ;

t *“ Perbaps it is of less im|

a
termined than that it shovll 4 be adhered to, for then

every man may know how the law is ;" per Ashhurst, J.,
7 T. R. 419, % Uniformity, perhaps, is of more impor-

tance than extrems sccuracy of construction ;" per Pen-
nefither, B, 6 L. R. N. 8. $18.—Ep. Ir. L. 7. Kop.
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again after it has been considered by another
Court. | remember a case from the North of
Ireland, in which, in like manner, a question
arose and the Court made a decision. The same
question was brought before us in another case,
but as we heard that the principle involved in that
case was to be argued in a case that was about
being discussed in the Common Pleas, we post-
poned pronouncing our decision in the case to
which I have referred, till we had ascertained
how the Common Pleas had determined. If the
Common Pleas dissented, we would have re-
considered our views ; but as the decision to
which they came was in conformity with our
judgment, we would not permit the question to
be re-agitated. But if Kelly v Dizon should
be dissented from—I do not refer to mere loose
expressions of disapprobation—we shall willingly

reconsider it. .
Order made absolute.

UNITED STATES REPORTS.

SUPREME COURT OF IOWA.

GEORGE HOOKER, BY HI8 NEXT FRIEND, ETC., V.
JoHN MILLER.
Defence of Property by Spn'ng-Oum.

1. Spring-Guns—Trespassers.—Where the owner of
a vineyard sets a spring-gun,so arranged with cords or
wires, that a trespasser coming irto the vimeyard will by
coming in contact with such cords or wires discharge
the gun and receive injury therefrom, and gives no notice
of having such spring-gun in his vineyard, and a tres-
passer entering the vineyard, comes in contact ‘with such
cords or wires, whereby the gun is discharged, and he
receives injury, the proprietor is liable in damage to the
trespasser,

2. ——. In pari delicto. The rule in pari delicto
does not apply in such cases.
8. ——. Notice.—Whether notice that such a contri-

vance had been laid for the protection of the property,
would justify the resort to such means, the court do not

determine, .
{Central Law Jour., Jan. 29, 1874.]

Action to recover damages resulting from in-
juries sustained by plaintiff from a gun-shot
wound received by him by means of a spring-
gun placed by defendant on his own premises.
There was a verdict and judgment for plaintiff :
defendant appeals. The facts of the cuse appear
in the opinion.

S. P. Vanatta, I. M. Prcston & Son, for ap-
pellant ; Thompson Davis and Nigkols, for ap-
pellee.

Bick, CH. J.—The defendant was the owner
of a vinevard, and had lost grapes by trespassers

entering his enclosure and carrying them away. .

To protect his frujt from such persons, hé planted

a spring-gun, so arranged that it would be dis-
charged, in the direction of one entering his
premises, by means of wires or cords, which the
trespasser would be likely to come in contact
with and disturb. He gave no notice whatever
that he had so arranged the gun, or of his inten-
tion so to do. The gun being thus placed, .
and charged with powder and shot, the plaintiff,
in the night-time went into the vineyard, with-
out defendant’s permission, and received & se-
vere wound from discharging the gun, through
the arrangements provided for that purpose,
The plaintiff testifies, that his object in entering
the premises was, to ask permission of the de- .
fendant to take some grapes. But it may be
conceded for the purpose of this case, that he en-
tered with the intention of wrongfully taking
the fruit without the plaintifi’s permission.
The court instructed the jury, in effect, that if
defendant had set the gun in such a way as to
destroy life, or do great bodily harm, of which
the plaintiff had no knowledge, and the plaintiff,.
in entering the premises for the purpose of tak-
ing grapes, without defendant’s permission, was
wounded by means of the gun, he is entitled to
recover ; that the act of plaintiff in that case
was but a misdemeanor, and would not justify’
its resistance by means that would take life, or
do great bodily harm ; that defendant had no
right to use a spring-gun, for his protection
against a mere trespasser, without notice to him,
and the defendant’s liability, on account of the
wound caused by the spring-gun, is the same as
though he had discharged it with his own hands. -

The giving of these instructions, and the re-
fusal of others presenting a conflicting doctrine,
constitutes the foundation of the errors aselgned
by defendant.

L. The act of the plaintiff entering defen-
dant’s vineyard in the night-time, conceding
that it was for the purpose of taking grapes
without permission, is a misdemeanor. - Acts
12 Gen’l Ass. Ch. 74 ; § 2, Code § 3898, But the -
defendant had no right to prevent or resist the..
trespass of the plaintiff by using means danger-:
ous to life or by inflicting great bodily injury. -
In doing 50 he violated the law, and became :
liable for injuries sustained by plaintiff, under
the doctrine that all injuries inflicted by one,:-
while acting in violation of the law, will support.:
an action in favor of the injured party agaiunst.
the perpetrator. This court has held that &
mere trespass against property other thans
dwelling, is not a sufficient justification to su-
thorise the use of a deadly weapon by the owner
in its defence ; aud that, if death results in such::
a case it will be murder, though the killing be’
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‘actually necessary to prevent the trespass. The
State v. Vance, 11 Tows, 188. The rule is based
-upon the consideration that an act of violence
“done to prevent trespass which causes death, is

beyond the provocation, and the perpetrator is
guilty of murder. If the intention was not to
take life, or the act was done in the heat of pas-
sion, the offence would be extenuated, and be-
come no more than manslaughter.

Under the law, at the time of ‘the killing, for
which defendant was convicted, in the case just
cited, a trespass of the character of the one
committed by the person killed, which was not
different from the act of the plaintiff in this
case pleaded by ihe defendant as a justification,

_ was not punishable as a misdemeanor. But this
fact cannot defeat the application of the rule
of the case now. The rule is based, not on the
light in which the law regards the act and the
punishment provided for it. The criminality
of the act, or the turpitude of the trespasser is
not the foundation of the rule. But it is based
upon the limitation which the law imposes upon
the right of the owner of property in rendering
it protection. He cannot prevent a trespass by
using means dangerous to life. Now, if the act
of the trespasser is punishable as a misdemeanor,
that fact does not demand greater violence, or
more dangerous means, to secure protection,
than if the same act were regarded as a mere
trespass and not a crime. . In other words, it re-
quires no more violence to protect property from
a trespasser when there is a statute punishing
him criminally, than it would in the absence of
such an enactment.

The act of defendant, we conclude upon the
authority cited and upon principle, in preparing

- the means whereby the plaintifi’s life was en-
dangered, and from which he sustained great
bodily injury, was unlawful. It follows in the
application of familiar doctrines, which do not
demand the support of authority to secure their
recognition that he is liable for the injury in-
flicted npon plaintiff,

It has been held in England that a trespasser,
having notice that spring-guns are laid upon
the premises, cannot recover in an action against
the owner thereof, for injuries sustained thereby.
Tlott v. Wilkes, 3 llarnewall & Alderson, 304
And that when a trespasser, without such notice,
is injured in the same way, he may recover in such
an action. Bird v. Holbrook, 4 Bingham, 638-
8o the owner of a vicious dog is liable for injure
ies sustained by a trespasser, from being bitten
by such dog. Shirfy v. Bartley, 4 Sneed, 58.
In New York the same doetrine, with modifica-
tions on the side of humanity, has been recog-

nizéd. It has been there held that the natare:
and value of the property ought to be such a8 to
jtiatify the use ‘of means for its protection which:

“are dangerous to life, 'and that the trespasser
* must have fall notice of the mischief, in order

to exempt the owner from lisbility for injuries
inflicted.. Loomis v, Tervy, 17 Wend. 496.

Whether notice to the trespasser of the dan-
gerous contrivances laid for the protection of
property would .relieve the owner of liability
for injuries caused thereby, we do not deter-
mine, as the facts before us do not involve that
question, no such defence having been made in
this case. The authorities that have come to
our notice seem to recognise such a rule.

It has been often held that it is no justifica-
tion for killing animals, that they were trespass-
ing upon another’s premises, or doing injury to
his property. Ford v. Taylor, 4 Texas, 492 ; Ty-
ner v. Cory, b Ind. 216 ; Wright v. Ramscot,
1 Saund, 83.

This rule is doubtless supported upon the con-
sideration that the protectior of one’s property
will not justify the resort to means that are de-
structive to the property of another, when not
demanded by necessity, or the nature of the-
rights and property concerned. Certainly, hu-
manity requires that a like rule be extended to
the person of a trespasser, and that he be not
exposed to bodily injury or death, on the mere
ground that he is, at the time, acting in viola-
tion of law.

Il. Thedefendant insists that under the rule,
in pari delicto, or of contributery negligence, the
Plaintiff cannot recover If the case be regarded
as one of simple negligence on the part of de-
fendant, plaintiff could not be held to the exer-
cise of care, and, in its absence, of contributing
to the injury, by his own negligence without
having notice of the dangers to which he
would be exposed. He could not be regarded as
wanting . in care, by failing to use means
for his protection, from dangers unknown to lum,
or in exposing himself thereto. The x:ule in
pari delicto, affords no protection in a civil ac-
tion, to a party who has control of dangerous
implements and negligently uses them or places
them in a situation unsafe to others, whereby
another person, without knowledge thereof,' isin-
jured, although, at the time, in the commission
of a trespass.

This qualificstion of the rule is demanded en
the ground that proper for life and the
person of others requires care, on the part of
persons using deadly wespons and dangerous im.
plements, that injury to others may not be in.
flicted, and that nvere trespasses and other incon.
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giderable violations of the.law, are.not to be

visited by barbarous punishments, or prevented
by inhumen inofliction of bedily injuries. The
instruction of the court directing the jury that
the doctrine of contributory negligence was not
applicable to the case, is therefore correct.

It is our opinion that the jury were properly
instructed, and that the instruesions asked by
defendant were correctly refuned

(Note by Editor of Central Law .Ioumal)

L. Defence of Property by Smw—m Eng-
lish Rule.—The quemon whether the owner of pro-
perty may lawtilly resort to the nse ot spring-guns and
engmes of like character, for pr ing it in his ab N

trespassing men or ant “in hat novel in
this country. The question first arose in Englapd in
1817, in the Common Pleas, in Dcaqu v. Clayton, 7
Taunt. 489, The defendant, who was the owner of &
Wwood, had fixed to the trees what were commonly known
a8 dog-spears, being iron spears fastened to the trees
past. which the hares were accustomed to run, placed at
such a height that while the hares would pass under
them, dogs and foxes purswing the hares wonld run
against them, and be kllled The detendmt had posted
notice that such spears were set in the wood. 'The plaintiff
being engaged in hunting in the wood with avaluable
dog, the dog made his escape from him, and, pursuing a
hare, ran against one of the spears and was killed. The
judges were equally divided as to whether the plaintiff
ought to recover damages, and 80 no result was reached.
Three years later, in the leading case of Tlott v. Wilkes,
3 Barn. & Ald., 304, (cited in the principal ease), the
question came before the King’s Bench upon the follow-
ing state of facts : The defendant. had placed spring-
guns in a wood owned by him, and had posted notices
that such guns were so set. Nevertheless, the plaintiff
entering the wood to gather nuts, trod apon a wire con-
necting with one of them, by whieh it was discharged,
and he severely wounded. The question recelved an ex-
haustive dicussion, and all tbe j“dgos,agrped that the
plaintiff could not recover. In both 6f these cases the
piaintiff had notice of the existence of the engines which
caused the'injury: and in both cases the jndges were
agreod thad, had there been no notioe, the plaintiff would
be entitled .tp recover, and that without notice it would
not be lawful to expose even. ntrespmer to mortal in-
jury. And agreeably to this view, in a subsequent case
—_Bird v. Holbrook 4 Bing. ‘628, (cited in the principal
case —where the & dant for the protection ¢f his pro-
perty; some of which had been smhn, et & spring-gun,
without notice, in a walled at a distance from his
house, by which the plaintiff, Whﬂ had climbed over the
wall in pursuit of a stray fowl, wa shot, it was held that
the defendant was liable {tn dlm‘ﬂés on the ground that
there had been no notice : but thé cerrectness of this
- ruling is doubted in Jordin . Crump, 8 Mees. § Wells,
789. Soin Jay v. Whitefield, an unreported case, cited
in 8 Barn. & Ald. 308, and in 4 Bing. 644, the plaintiff, a
boy, having entered the defendant’s premides for the
purpose of cutting » stick, was shot by 4 spring.gun, for
which injury he recovered £120 damages ; hutit does not
appear whether or not notice had, been givenin this case,

The reasoning upon which lou v. thkes proceeded
was, that since the pH¥tit had ottcs ThaY thire were

- epring-gums set in thé wood, thé Net M‘dlschngmg ithe
- one. which ‘caused . the injuxy to-hing, Wad his dwn aet,

and not the act of the defendant. The fallacy of thh
reasoning is eonclusively shown by SurrMAN, J., in
Johnson v. Patterson, 14 Conn. 1, where the reuonhlc
of Justice HoLYROYD is said to involve the proposition
that a man ia not responsible for not guardins agninat
the wntended of his own t act ; and,
if he does not t.hn.t shall be considered as his own act,
which is the act of another. The reasoning of the judsu
appears to have been little better than mere sophistry,
intended to clothe with some color of legal reason a bar-
barous rule of law, which reslly had its foundation, like
the English game laws, in feudal and aristocratic policy—
a policy which has no existence in this country. And, it
is to be said to the credit of the English legislature, that
very soon after the determination of this ‘case, the rule
declared by it was abolished by statute, 7 and 8 Geo. 4,
ch. 18 ; and this statute has been substantially re-enacted
in the 24th and 25th Vict., ch. 100, § 81, by which it is
declared, in substance, that whosoever shall set or place,
or cause to be set or placed, any spring-gun, man-trap,
or other engine calculated to destroy human life or in-
flict grievous bodily harm, with the intent that the sames
or whereby the same may destroy or inflict grievous
bodily harm upon a trespasser or other person cominz in
contact therewith, shall be guilty of a misdemeanor, and,
being convicted thereof shall b liable, at the discretion
of the court, to be kept in penal servitude for the term
of five years, 27 [and 28 Vict. ch. 47.] or to be imprisoyed
for any term not exceeding two years, without hard ja-
bor. And by the subsequent provisions, whosoever shall
knowingly and wilfully permit such traps %o be set, is
deemed to have set them himself ; provided this aot shall
not apply to traps. set to destroy vermin, nor to engines
set at night for the protection of dwelling-houses.

But, notwithstanding this_ statute, the English judges
seemed disposed to favor the practice prohibited by it a8
much as possible. Thus in Wootton v. Dawkins, 2 ConL
Bench, N. 8. 412, the plaintiff entered the defendant's
garden at night without his permission, to ‘seareh for
astray fowl, and, whilst looking closely into some bushes,
he came in contact with 3 wire, which un:od aomctll»W
to explode with a loud noise, knocking him down and
slightly injuring his face and eyes. It was held—1, That
the defendant was viot Mable for this injury at common
law. 2. That in the absence of evidenee that it wes
caused by a spring-gun or other engine calculated to in-
flict grievous bodily harm, he was not Mable under ﬂle

7 and 8 Geo. 4, ch, 18 § 1.

2. Dog-Spears—-The Knghah Rule.—The quesﬁoll
left unsettled in Deané v, Ckmton,supra, as to the ng}t{w
protect zame in parks by means of dog-spears, was Srially
resolved in favor. of the right, in Jordin v. Crump, 8
Mees. & Wells, 782, where the rule was laid down that &
person passing, with his dog through a wood, in yhich
he knows dog -spears are set, has no nght of acﬁD“
against the owner of the wood, for the death or infury

| of his dog, who, by reason of his own nataral instincts

and agniost the will of his waster, runs off the patb
against une of ghe dog-spears, and is killed or injyred §
because the semng of dog-spears was not in itaelf an, -
legal act, nor was ﬁ, rendered so by the 7 and 8 Geo &
¢h. 18.

In & case earlier than any of the above, it mhold -“""'
if & man place dangerous traps, buited with flesh, in 3
own ground, so nesr t? a hi hway, or to tlye premlb%
another, that dogs passing a.ﬁ)ug the highway, or kept 08
his neighbor's preinises, fust probably be attracted' by

‘their instinot into'thé traps ; und i, in coxsequencé

such a0k, his oighbor's dogs areso attrmcted, and thortPY



« September, 1874.]

CANADY LAJK JOURNAL.

[Ver. X., N.8.—#67

U. 8. Rep.]

injured, he s liable in dsmages. Tawnsend v. Waghen,
‘9 East, 277. Butin this case it was proved to have been
his intention to kill dogs by this means, as well as other
animals ; and several dogs having been killed in guch
traps, and he having allowed his game-keeper & re-
ward of one shilling for every dog so killed.

8. Spring.guns—The American Dootrine.—The ques-
tion as to the lawfulness of the use of spring-guns in the
defence of property first arose in the United States, in
Gray v. Coombs, 7 J. J. Marshall, 478, in the Court of
Appeals of Kentucky, in 1832 ; and it was thers ruled
that where a person has valuable property in & strong
warehouse, well secured by locks and doors, he may, 88
an additional security at night, erect a spring-gun whieh
-ean only be made to explode by entering the house ; and
if a slave in endeavoring to break into the warehouse is
killed by such spring-gun, the owner of the warehouse
will not be liable to the master of the slave for his valne.

The question next received an exhaustive discussion
in Johnson v. Patterson, 14 Conn. 1, decided in the 8u-
preme Court of Errors of Conneeticut in 1840 : although it
was not directly involved in the case. The action was for
damages for poisoning the plaintiff's fowls. The de-
fendant, to prevent the plaintiff’s fowls from trespassing
on his lands, as they had before done, mixed Indisn
meal with arsenic, and epread it upon his land, having
given the plaiutiff previous notice that he should do se ;
and such fowls coming afterwards upon the defendant’s
land ate the poisoned meal, in q of which some
of them died ; itwas held : 1. that the previous notice, in
contradistinction to notice after the fact, was sufficient ;
2. that notwithstanding such notice, the defendant
was not justified in the use of deadly means, and consés
quently was liable in damages. And, the right of an
owner to defend his property in his absence, by means of
engines or poisons placed so as to kill or injure trespase-
ing men or animals, was discussed at length upon prin-
ciple and in view of the English authorities, and it waé
held, that no such right exists in Connecticut. But the
doctrine of this case was limited o casesof trespasses
merely. What may be done to prevent burglary of
Jelony, was admitted to be governed by other rules.

The question appears next to have arisen in Stats V.
Moore, 81 Conn. 479, determined in the Supreme Court
of Errors of Connecticut, in 1868. 'The defendant was in-
dieted for a nuisance in placing spring-guns in his black-
emith shop o as to endanger passers-by on the highway-

t
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by it to0 any danger ; that what a man may not do di-
rectly, he may not do indirectly : that a man may nes,
therefore, place instruments of destruction for the pro-
tection of his property, where he would not be author-
ized to take life with hisown hand for its protection; that
the right to take life in defence of property, as well as
of person and habitation, is a natural right, but the
law limits its exercise to the prevention of forcible and
atrocious crimes, of which burglary is one; that in the
abeence of any statutory provision-making it burglsry o
break and enter a shop in the night-time, with intent $o
steal, and by the early strict rules of the common law,
& man may not take life in the prevention of sucha
crime ; but that the habits of the people and other ir-
cumstances have so greatly changed since the ancignt
rule was established, that it is very questionable whether,
in view of the large amount of property now kept in
warehouses, banks, and other out-buildings, it should not
be held lawful to place instruments of destruotion for
the protection of such property ; that breaking and en-
tering a shop in the night-season with intent to steal,
i8. by the law of Connecticut, burgiary ; and that the
placing of spring-guns in such a shop for its defence,
would be justified, if the burglar should be killed by
them ; that the guns would, however, constitufs. &
nUBanCe if thoy cause actual danger to passers-by in the
street ; byt that the danger to the public must beof &
real and substantial nature. :

4. Limit of the Right to defend one’s Goods.—1t We
adopt the conclusion of the Connecticut case last above
quoted, that what a man may not do directly, he may
not do indirectly, the question involved in the principal
ease will be found to have been settled by a grest welght
of authority. That a person is not obliged to surrender
the posseayion of his goods, his lands or other property
0 a wrong-doer without resistance, does not ndmit.o.l
question. People v. Hubbard, 24 Wend. 360 ; Curtie
v. Hubbaed, 1 Hill, 336; S, C., 4 Hill, 437 ; Commen-
wealth v. Kennard, 8 Pick, 138, 137 ; Commonwealth
v. Power, 7 Motcalt, (Mass.) 596; People v. Honshell,
10 Cal. 87 ; Harvington v. Peopié, 5 Barb. 611, 612
MeAulsy v. Stats, 3 G. Greene, 485 : 1 Bish. Crim. Law,
$ 861, 5th ed. He may by the doctrine of these, md‘fll
the cases where the rule is stated, use, within a certain
Pprescribed limit, as much force as is necessary to pre-
serve his ponsession—taking care the degree of foroe used
does not exosed what is neocssary, or what reasonsbly

PP to be y, for the purpose of defence snd

The jury, by 4 special verdict, found that the defend
placed spring-guns in his shop for its protection sgainst
burglars, that the guus were Joaded with large shot, aud
80 placed as to discharge their contents obliquely t0-
wards the highway, the travelled path of which was sbout
& rod and a half from the shop ; that the shop was lathed
and plastered on the inside and double-boarded on the
outside, but that it was possible that scattering shot
might pass through the boards at places where, by rea”
son of the cracks betwecn them, there was not & double
- thickness of boards ; and that the travelling public were
annoyed and apprehensive of harm from the guns.
was held, thet it did not appear that there was such
real and substantial danger to the public as to warrant
.. & conviction.

Concerning the right of resorting to spring-guns for
the purpose of protecting property, the courdFgason,
that the mere act of setting apring-guls ou one’s own
Premises for their proteetion, is no unlawtul fo iteelf,
but the person doing. it may be responsible for injuried
eauged thereby to individuals, and may be indioshle for
the arection of a nuidance, if tie public are subjected

. against property, is justifiable homicid
| 8 Mich., 150; People v, Payné, 8 Cal,

prevention. The limit here spoken of, is the limit at
which it beoomes neeessary to take or endanger 1ifé, it
order to protect one’s possession. And here. the crim-
inal Iaw, which seeks certainty in its rules as far as pos-
sible, divides offences agatust property into tw0 general
classes, namely, felonies and (rospassés, for thee pur-
pose of determiming whether a killing in prevention of
such offences shall be deomed justifiable or culpable. - .
And the first rule which may be stated is, that » killing
which is necessary, or which reasonably n.p.pean tobe
necessary, to prevent a forcible and Gtrocious Jelony
e. Pond v. People,
341: State v.
Rogne, 2 Devereaus, 58 ; Gray v- Coombs. 7J. J. Marsh,
478; Stats v. Moorg, 81 Copn., 479 ; Johnson V. Pgt-
tarson, 14 Conn., 1. This rile, the common Iaw writers
Limit to cases of gecret feloni or felonies not pen-
od with force, 1 Hale P. C., 433 ; 1 East P. C., 378 ;
Foster, 274, Though we do pot find this distinetion pd-
Jydged in pny modarn sase which we have seen, yehib
has been quoked with appropation Ju several,  Rond's
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case, supra ; Moore’s case, supra. Mr. Bishop, how-
éver, is of opinion that upon principle therecan be found
no such distinction in the law itself ; but why he is of
this opinion, he does not satisfactorily tell us. 1 Bish.
Crim. Law, § 858, 5th ed. It is pretty clear that the
right to kill in defence of property does not extend to
cases of larceny, which is a crime of a secret character ;
although the cases which illustrate this exception are
generally cases of theft of articles of small value. Thus,
in Reg. v. Murphy, 2 Craw & Dix C. C., 20, the prisoner
was indicted under the te for malieiously shooting
with intent to do grievous bodily harm, etc. It ap-
peared that on the day in question, the prisoner, who
was the game-keeper and wood ranger of Lord Dunsany,
and armed with a fowling piece, detected the prosecutor
in the act of carrying away from his employer’s lands a
bundle of sticks, consisting of branches severed from
the growing timber by a recent storm; that the prisoner
hailed him, when he dropped the sticks and ran ; upon
which the prisoner called out, ‘“ If you don't stop, I'll
fire ;” but the prosecutor still going on, the prisoner
fired, wounding him in the head, back and arms. Do-
HERTY, Ch. J., said: * There is no doubt that the prose-
cutor, in carrying away the branches previously disev-
ered from the trees, was committing a felony, and the
prisoner was clearly entitled to arrest him ; but in dis-

" eharging his gun at the prosecutor, and perilling his life,

the prisoner has very much exceeded his lawful powers,
and I cannot sllow it to go abroad, that it is lawful to
fire upon a person committing trespass and larceny ;
for that would be punishing, perhaps with death, offences
for which the law has provided milder penalties.”” And
see to the same effect, McClelland v. Kay, 14 B. Mon.
roe, 106 ; Gardiner v. Thibodeau, 14 La. An., 788 ; State
v. Vance, 17 Iowa, 144 ; Priester v. Augley, 5 Rich.
(Law), 44. It may be observed, however, that the right
extends to statutory felonies, as well as to felonies
at common law. Gray v. Coombs, supra; Pond’s
case, supra ; Moore's case, supra. And it would
seem that the fact that a common law felony has been

- reduced by statute to a misdemeanor, does not diminish

the right of defence applicable to such cases. Gray v.
Coombs, supra ; Drennan v. People, 10 Mich., 169,
These cases are in accord upon this point with what is
said by the learned Chief Justice in the principal case,
where he says that the rule which forbids the resorting
to such dangerous means for the prevention of trespasses
does not depend upon the light in which the law regards
the act and the punishment provided for it, but upon
the limitation which the law pnts upon the right of the
owner of property in rendering it protection. Language
of similar import was used by NicHOLAS, J., in Gray vs
Coombs, supra, where he said that * a name can neither
add to, nor detract from, the moral qualities of a crime »
and in the eye of reason and justice, the intrinsic nature
of the offence, together with the time and manner of its
attempted commission, must ever test the legality of the
means to be resorted to for its prevention.” 7J.J.
Marsh, 483

But the ordinary rule is, that akilling to prevent a
mere trespass upon property, or any asportation of or
injury to it, which does not amount to a felony, is a fel-
onious homicide ; or, viewed in the light of a ctvil action,
unlawful. Harrison's case, 2¢ Ala., 67 ; Drew's case,
4 Mass., 391; United States v. Williams, 2 Cranch,C. C.,
489 ; Pricster v. Augley, 5 Rich. (Law), 44 ; State v.
Morgan, 8 Ired., 188-; State v. McDonald, 4 Jones ;
(Law), 22 ; State v. Brandon, 8 Jones (Law), 467 ; Stats
v. Vance, 17 Iows, 144 ; Gardiner v. TAtdodeau, 14 La.

An, 783 ; McClelland v. Kay, 14 B. Monroe, 106. A8
where a person kills an officer who comes unlawfully t0
distrain his goods. United States, v. Williams, suprd-
Or where a person kills & slave who is stealing sugar-
cane. Priester v. Augley, supra. Or stealing chickens,
McClelland v. Kay, supra ; Gardiner v. Thibodeat,
supra. Or where a person kills another who lets down
a dividing fence, and hauls off manure as to which theré
is & disputed claim. State v. McDonald, supra. OF
kills one who is taking corn from a bin, the right t©
which is in dispute. State v. Brandon, supra. Or wher¢
& person fires among a party of boys, who are stealing
his melons, and kills one of them. State v. Vance, supro-
Or shoots and wounds a person who is carrying off
branches severed from his master’s trees.  Reg, v. Mur-
phy, 2 Crawl. and Dix, C. C., 20.

It is seen, therefore, that the rule that it is unlawful
to set engines dangerous to life, for the defence of pro-
perty against mere trespassers, is not only correct upon
principle, as enforced by the reasoning of the principle
case, but is sustained by a great array of authority; al-
though it is possible that such means of defence are per-
misible to secure valuable prroperty kept in warehouseé
and shops against nocturnal depredators.

DIGEST.

DIGEST OF ENGLISH LAW REPORTS

FOR NOVEMBER AND DECEMBER, 1878,
AND JANUARY, 1874.

From the American Law Review.

(Continued from page 205.)
LEroacy.

1. A testatrix had a power of appointment
by will over a fund held in trust for her for
life. She gave ‘“ £1¢0 of such trust funds ¥
my nephew P.,” and several other legacies 12
the same terms. Held, that said legacies wer®
specific, and bore interest from the date ©
tﬁ: death of the testatrix.—Dawies v. Fowlels
L. R. 18 Eq. 308,

2. A testatrix bequeathed to certain par;
ties *“ all the money of which I die possessed:
At the time of her death she held a sum 18
cash in her house, and she was entitled 02
legacy which the executors had not peid "‘:
acknowledged as at her disposal, to the DPt
portioned part of an annuity from the 1“,
stated day of payment, and to interest op
balance at the banker's accrued since the t
time she was credited with it. Held, th®
the cash only passed by the bequest.— Byr™
v. Brandreth, L. R. 16 Eq. 475.

3. A testatrix gave a le, to “my niec®
L., second daulghgtaer of J. ?civ '; Sht:li thed
ve a further legacy *‘to each of my I
gl:e said L. W.," &ec., and gave her reslg“‘ﬁ
estate ‘‘in trust for the said L. W. ’L.
others. The testatrix had another niecés od-
F.T. W. Held, that evidence was not b
missible to show that the testatrix inted -
her niece L. F. T. W. to take in the resid35y
bequest, — Webber v, Corbett, L. R. 16 Eq:
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4. A testator, after giving certain pecuniary
legacies, gave all his messuages, farms, and
lands at I?.i, his stock, crops, and implements
of husbandry. moneys, securities for money,
and all the residue of his estate and effects,
real and personal, to his wife, until his young-
-est child should attain twenty-one. Held,
that said pecuniary legacies were not charged
apon the testator’s real estate.— Castle v. Gil-
dett, L. R. 16 Eq. 580.

5. A testator gave his interest in leasehold
-estates to trustees, to pay half the income to
his son H. for life, or until his bankruptcy
or insolvency, and after H.’s decease, bank-
ruptey, or insolvency, which should first hap-
pen, to pay said income to all or an e
children of H., in such manner as H. should
appoint, and in default of appointment, to
pay the same to all the children of H. There
-was a similar provision in favor of the testa-
tor's son F. The will contained a proviso
that if, at the death of the testator’s wife,
either H. or F. should become entitled to_the
D. estate, then the son so entitled should re-
ceive no portion of said rents, but that the
other son should receive the whole rents. H
filed a declaration in insolvency in Anstralia
in 1863, and afterward received his discharge.
He had four children born before said insol-
vency and one afterward. The testator’s
widow died in 1866, and F. became entitled
to the D. estate. Held, that upon the death
of the testator’s wife new trusts arose of the
whole of said leaseholds, identical with the
trusts of H.’s moiety, and that said rents were
payable to H.’s five children, subject to his

wer of appointient, as the gift over on the
insolvency of H. took effect upon his insol-
vency in! Australia.—In re Adylwin's Trusts,
L. R. 16 Eqy. 585.

6. A testator sent & duplicate of his will to
a legatce, leaving the original with his soli-
citor. Subsequently he executed upon the
same day two codicils in identical terms, one

of which he retained, and the other he sent
Held, that the legacies in’

to said legatee.
said codicils were not cumulative, and that
the legatee was entitled to but one legacy
under them.— Whyte v. Whyte, L. R. 17

Eq. 50.

his cousin R., to be divided equally between
them. The will contained the proviso that in
case any legatee should die in the testator's
lifetime leaving children, such legacy should
not lapse, but be paid to the children of sueh
deceased legatee. One of R.’s children had
died before the date of the will, leaving chil-
dren. Held, that the children of the deceased
child of R. did not take under the will.—
Hunter v. Cheshire, L. R. 8 Ch. 751.

8. A married woman having separate estate,
and having under her marriage settlement a
gower of appointment in the event of her

ying in the lifetime of her husband, made a8
will with the assent of her husband, whoi
she survived. Held, that the will passed the
separate estate, but did not execute the power
of appointment, nor pass property acquired

7. A testator gave £1000 to the children of

by the wife after the death of her husband,
whose death operated ss a revocation of his
aesent to the will of his wife.—Noble v. Wil-
lock, L. R. 8 Ch. 778 ; s.c. 2 P. & D. 276.

9. A testator gave the residue of his estate
%0 his nephews and nieces, and the issue of
any of his nephews and niecesdead before him.
The testator had not at the date of his will
any brother, sister, nephew, or niece of his
own, but there were nephews and nieces of
his deceased wife. Held, that the nephews
and nieces of the testator’s wife took under the
will, and that evidence that the testator and
such nephews and nieces were on unfriendly

“termis was inadmissible. —Sherratt v. Mouns-

ford, L. R. 8 Ch. 928.

.1u. A testator gave 8 fund upon trust for:
hié wife for life, then to his daughter for life,
and after his daughter’s death to her children,
who being sons should attain twenty-one, or
being daughters should gttain that age or
marry ; and if no such children, to certain
persons named. By a codicil the testator
added the proviso, that in case his daughter
should be living at the expiration of five
years from the death of the testator's wife,
and should not have had any children, said
fund should be at once divided among said
ulterior legatees. At the expiration of five
years and six months from the death of the
tesiator’s wife the daughter had her first child.
Held, that the ulterior bequest did not take
effect, as there was a child in venire sa mére
at the expiration of said five years. — Pearce
v. Carrington, L. R. 8 Ch. 969.

11. A testator gave a fund to his widow for
life, and after her decease one moiety in trust
for each of his two daughters for life, re-
mainder ‘to their respective children. If
either daughter died childless, her moiety to
be held upon the trusts of the other moiety, ;
If both daughters died childless, the fund was
to go to the testator's two sons it equal shares.
If Vioth said sons died childless, the fund was
to be held in trust for M. But I.f said M.~
should die without leaving issue living at her'
death, then over. One daaghter survived her
sister and brothers, and M. survived said
daughter, and died without issue. H'drt, that
the gift over was contingent on M.'s dylzﬁ
without issue in the lifetime of said sons, a
that M.’s representatives were entitled to the
fund. — Inre Heathcote's Trusts, L. R. 9Ch- 45.

Hee APPOINTMENT, 1, 2 ; CHARITY ; ELEG-
TION ; KXECUTORS AND ADMINISTRA-
TORS, 2 ;' ILLEGITIMATE CHILDREN ;
MARSHALLING ASSETS ; MORTGAGE, 3 ;
Trust, 3, 5.

BRTTER.

K ank 4 received a bill of ex-
it oo Do doa firm at Milan.

change - fromn - D., drawn on ¢ )
C. eu%:losed bills in a letter to D.,‘ which he
posted.  After posting the letter, C. recex'ved
information from D.’s agent that the L'Idanf
firm refused to accept D.’s drafts, and direet- "
ing him to remit’ nothing to D. By rules of

‘the Frenth: post-office, b letter can be recov-

[VoL. X., N.B.—360
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ered after it has been posted and before it has
been despatched. Accordingly €. applied for
his letter to D., but it was forwarded to D. by
mistake of the post-office clerk. Held, that
the property in the bills did not pass to D.—
Ex parte Cote. In re Deveze, L. R. 9 Ch. 27.
Bee GUARANTEE, 2.
Lxx Locr.

The testator, a domiciled Irishman, dis-
posed of a leasehold estate in England upon
the same trusts as those of his other personal
estate, which trusts were void under the Thel-
lusson Act in England, though not in Ireland.
Held, that the bequest of the leasehold estate
was invalid. — Freke v. Lord Carbery, L. R. 16
Eq. 461.

Lrexn.

1. Solicitors for the trustees of an estate
which is under the administration of the court
have not, after their discharge, such a lien for
costs and money advanced in the suit as will
enable them to refuse production of docu-
ments which are required by the receiver for
the management of the estate.—Belaney v.
Ffrench, L. R. 8 Ch. 918,

2. The creditors of a liquidating debtor re-
solved, in 1872, to allow him to carry on his
business, he accounting to the trustee for the
‘stock in hand as and when disposed of. The
debtor carried on his business for two years,
when the creditors resolved to sell the same
for the benefit of the estate. The business was
accordingly sold and the proceeds paid to the
trustee. A creditor who had lent the debtor
money since 1872 claimed a lien on such part
of said proceeds as represented stock pur-
chased after 1872. Held, that said creditor
had no lien upon any part of the purchase-
money.—Ez parte Robertson. Im e Magnus,
L. R. 8 Ch. 962.

LiGHT AND AIR.—Se¢ PARTY-WALL.

Lis PENDENs.—Se¢c EXECUTOR AND ADMINIS-
TRATOR, 4.

MaRRIiED WOMAN.—See LEGACY, 9.

MARSHALLING ASSETS.

A testator gave an annuity and certain leg-
acies, devised his real estate in trust for sale
and payment of said annuity and legacies from
the proceeds, and then bequeathed his -
sonal estate upon trust for payment oiPesro
much of the debts and legacies as. the pro-
ceeds of the real estate might be insufficient
to satisfy, and thfa residue for charitable pur-
poses ; and he directed that only such parts
of his estate should be included in said resi-
due as might by law be bequeathed for charit-
able purposes. The testator left real and pure
and impure personal estate. Held, that the
proceeds of the real estate and the impure
personal estate must be applied in payment of
gaid annuity and legacies before the pure per-
sonal estate.— Wills v. Bourne, L. R. 16

- Eq. 487.

See WaaEs.
MORTGAGE. -

1. A company had power to raise money by
mortgage, with or witﬁut s power of sale, of

any of the property of the company. The
company borrowed money on mortgage, among
other things, of its book debts. Held, that
said mortgage covered debts accrued due since
the date of the mortgage.—Bloomer v. Union
Coal amd Iron Co.,16 Eq. 383.

2. The plaintiff handed title-deeds to &
bank with a memorandum stating that the
deeds were deposited in consideration of the
bank’s lending B. £1000 for seven days from
date. The bank allowed B. to overdraw his
account within said seven days to the extent
of £900. Held, that there had been no ad-
vances to B. according to the terms of said
memorandum, and that the bank was not en-
titled to refain the deeds.—Burton v. Gay, L.
R. 8 Ch. 932.

3. A testator directed that his debts should
be paid, and then gave a certain estate to J.,
one of his executors, subject to the payment
of the testator’s debts. J. mortgaged the es-
tate to C., and used the money for his own
purposes. C. had no notice of the purpose to
which J. intended to apply the mortgage
money. Held, that the mortgage was valid,
and not subject to a charge for the payment
of the testator's debts.—Corser v. Cartwright,
L. R. 8 Ch. 971.

See CHARGE ; EXECUTORS AND ADMINIS-
TRATORS, 4 ; PRIORITY.

NzarigaNCE.

By statute, railway trains which travel
twenty miles without stopping must maintain
means of communication between the passen-
gers and the servants of the company in charge
of the train. Held, that where a passenger
on such a train was injured, the Act was to be
taken into account in determining whether
there had been negligence. —Blamares v. Lan-
cashire & Yorkshire Railway Co., L. R. 8 Ex.
(Ex. Ch,) 283.

See BURDEN oF PRoo¥F ; RAlLwAy, 1;
STATUTE.

NOTIOE.—8ez GUARANTEE, 1; MORTGAGE, 3 ;

PrIoRrITY, 1.

PARTIES—See AcTION; VENDOR AND PUB-

CHASER, 1.

PARTNERSHIP.

1. Where a partnership is terminated pre-
maturely, a person who has paid a premium
to become & member of the partnership may
lose his right to a return of a proportionate
part of the premium by waiver, by wilful re-
pudiation of the partnership contract, and by
gross misconduct necessitating the dissolutiod
of the partnership. Discussion concerning
forfeiture of such premium by misconduct.—
Wilson v. Johnstone, L. R. 16 Eq. 606.

2. L. borrowed money in London of W.s
one of two partners in the firm of W. & C0-s
bankers at Vienna, and a deed transferring
shares in & company from L. to W. & Co. bY
way of security for said loan was executed b(yl
L., and W. who signed as W. & Co, L. hel
the above shares, but the transfer to him
not been registered at the time he transfe v
to W. & Co. Subsequently the tranafer to ¥'°
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& Co. was registered, and shortly after this
the transfer to L. was registered. L. died:in-
solvent, and said company was wound uﬁ\.
Held, that W. had authority to accept the
tranafer of shares from L. so &g to bind the
firm of W. & Co., and that the irregularities
in the registration of the transfers did not af-
fect the liability of W. Co. to call.—In re
Land Credit Company of Ireland. Weiker-
sheim’s Case, L. R. 8 Ch. 831.

3. By articles of partuership it was pso-
vided that upon the death of A., (the partuer
to whom the capital belonged), the share of
B., the other partner, in the profits should be-
Jong to A.’s representatives, who should
carry on the business and pay to B. his share
of the profits up to A.’s death. The business
was carried on by B., who was A.’s executor.
antil liquidation was ordered. It then ap-
peared that the stock on hand was partly the
old stock formerly helonging to A., but prin-
cipally new stock bought by B. Held, that
the terms of said partnership did not.convert
the stock on hand at A.’s death into separate
estate, but that' such stoek was applicable to
payment of the joint firm debts, and that
stock hought since A.'s death was B.'a pro-
perty, and applicabie to his separate liabili-
ties.—Ex parte Morley. Inre While, L. R.
8 Ch. 1026.

See BANKRUPTOY, 2 ; BiLLs aAxp NoTEs, 1.

PARTY-WALL. .

Where & wall was a party-wall to the height
of the first stdty, and above that height had
ancient windows opening to the external air,
it was held that the wall was not & party-wall
above the height of the first story.— Weston
v. Arnold, L. R. 8 Qh. 1084.

PaTeNT.

Upon a decree against a party for infringe-
ment of patent the patentee is not entitled to
have hoth an account of profits and an inquiry
into damages, but must elect which he wi
have.— De Vitre v. Betts, L. R. 6 H. L. 319.
See Neilson v. Betts, L. R.,5 H. L. 1; 6 Am.
Law Rev. 94. i

PAovyMeENT.—See EVIDENCE, 2.
IPEERAGE. —See SETTLEMENT, 4.
AL’ ENALTY.

A dock company incorporated by statute
agreed to purchase certain land for £400¢,
half payable upon the execution of the'sgree:
ment, the remainder on a certain fdature day.
The sgreement provided that if the sggoxgd
moiety was not pail by a certaip day, 1
which respect time should be of the essence @
the;contract, it should be Jawful for the yend-
ors to enter and repossess themselves of their
former estate without any obligation o repey
any part of said sum which might have been
paid to them. ~Held, that the above :stiptilé-
tion was in the natprpe .of a2 pena)
which the company would be relieved on pay-
ment of the residue of the rpniehue-mouq

remaining unpsaid with.in yggt._—,(nrtpﬂﬁz, vl
ham (Thimes) Dock%fmzx‘ parte Hulss, L
R:18Ch. 2022 - - -

[T A LN ST I AV

7l compmmystol

PLEDGE.—Se¢ EXECUTORS AND ADMINISTERA-
TORS, 4 ; MORTGAGE, 2 ; PRIORITY, 1

PoRTION.—Se¢e DEVISE, 6.

PosT.—Se¢ LETTER.

Power.

Shares were held in trust for a woman for
life, and after her death as she should by deed
or will appoint. The trustee and the woman
joined in a deed of transfer of the shares to
herself, Held, that the power of appoint-
ment was well executed. —Marier v. Tommas,
L.R. 17 Eq. 8.

See DyvisE, 2 ; SETTLEMENT, 2.
PREMIUM, —Sec PARTNERSHIP, 1.

PRINGIPAL AND AGENT.—S¢¢ BROKER ; INsUB-
ANCE, 2.

Purority.

1. IL. deposited title-deeds with his bankers
to secure advances, gnd agreed to execute any
deeds necessary to carry out the security. Sub-
sequently, when about to be married, the in-
tended wife directed her solicitor to prepare
the necessary settlement. The solicitor as ed
L. if the title-deeds of his land were in his
possesgion unincumbered, and L. replied that
they were, but were at his bauker’s. ‘The’so-
licitor thereupon prepared the settlement
whereby the real estate was to be settled upon
trusts for the wife and issue of the marriage ;
and after the marriage L. conveyed the land
upon trusts accordingly. He¢ld, that the wife
had constructive mnotice of the mortgage to
the bankers, also that L.’s contract to ex-
ecute a legal mortgage gave the bankers a pri-
ority over subsequent purchasers without no-
tice.—Mazxfield v. Burton, L. R. 17 Eq. 1p.

2. §. sued out an elegit upon a judgment
agdinet a railway company. The company
subsequently filed a scheme of arrangement,
which was confirmed by the court, whereby
Mortgagevs of the railway were to be paid by
certain debemtures preferred in payment of
interest over other stock. Held, that 8. was
not bound by said scheme, but that he could
not cleim a priority over the holders of said
debentures.on the ground that their mortgage,
which was a charge prior to the elegi, tad
been discharged. —Stevens v. Mid-Hants Ruail-
wmy Co. London Financial Associabion V.
Stevens, L. R. 8 Ch. 1064. ‘

PysLic PoLicy. —See CONTRACT, 6.

RaiLway.

1. 'The court ordered an inguiry as to d{zm-
where a railway company had sexencised
its siatutory powers carelessly in congtruoting
its railway. —Biscos v. Great Easiens Bailway
Ce., L. R. 16 Eq. 636. Do
. The H. railway company was emy wered
'bygshhite'io makféxa. jm{c?t’igp with Péle' G.
railway at B. ‘The plat@n:;gn ritﬂﬁpag company
obtaiged by agreement rufining powers over
BRI by e foagl B, VKo plaint.
tiffs then, by agreement with the H. railway,
\obtained the right to.usethe H. railway ; the
. its linein vepeir and.pro-
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vide a sufficient staff for the traffic of the plain-
tiffs ; the plaintiffs to ];:uy the H. railway a pro-
portion of the through rates and fares by way
of commuted toll ; and the plaintiffs to haul
the local traffic of the H. company, should the
latter so desire.  The G. Company refused to
permit the passage of trains from the plain-
tif’s line on to the H. railway, alleging that
said agreement between the plaintiffs and the
H. railway was ultra vires and void. Held,
that said agreement was valid—AMidland Rail-
way Co. v. Great Western Railway Co., L. R.
8 Ch. 841.

See CoNTRACT, 1 ; STATUTE.
RATIFICATION .—Sec CONTRACT, 3.
RECEIPT,—Se¢ EVIDENCE, 3.

RECEIVER.—Se¢e CoMPANY, 3.

REPAIRS.—See DEVISE, 4.

RESIDUE.—See DEVISF, 1, 2, 6 ; LEcAcy, 4, 5.
REVERSION. —Se¢ CHARGE.

REVOCATION OF AssENT.—See LEGAcY, 9.

SALB.—See BROKER : CONTRACT,2 ; TRUST, 4 ;

YENDOR AND PURCHASER,

SALVAGE.

1. More than half of the proceeds of the
property saved, less salvor’s expenses, awarded
assalvagein The Rasche, L. R. 4 Ad. &Ee. 127.

2. Salvage awarded to a steam-tug which
attempted unsuccessfully to aid a vessel ex-
hibiting signals of distress.—7The Melpomene,
L. R. 4 Ad. & Ec. 129. ’

See WAGEs..
SATISFACTION.—S3¢e DEVISE, 3.
SECURITY.—Se¢ BiLLs AND NoTks, 1; Mogr-
GAGE, 1; PRIORITY, 2.

SETTLEMENT.

1. A widower,two days before going through
the ceremony of marriage with his deceased
wife's sister B., executed & deed reciting that
he had previously transferred certain bank
shares to trustees, and directing said trustees
to hold said shares in trust for B. for life, re-
mainder as B. should by will appoint. The
widower and B. lived together as husband
and wife until the former’s death. Held, that
said deed could not be set aside as founded
upon an illegal consideration.—dyerst v. Jon-
kins, L. R. 16 Kq. 215,

2. Where a covenant to settle after-acquired
property is limited to the case funds of a spe-
cified amount are acquired at any one time,
such funds must be derived from the same
source ; and where & person receives funds
subject to such a covenant, but over which
he has a power of advancement, any sum ad-
vanced must be included in determining
whether said funds are of sufficient amount
to fall within the covenant.—Hood v, Frank.
lin, 16 Eq. 496,

8. A settlement was executed by a married
woman and a trustee, wherein a sum of money

recited to be in the trustee’s hands was settlod
upon certain trusts. Said recital was untrue
and the deed was executed upon the faith of
a promise made by the woman, that she wo
forthwith pay said sum to the trustee from
her separate estate. Held, that said promise®
could not be enforced. —Marler v. Tommnas.
L. R. 17 Eq. 8.

4. By letters-patent a barony was conferred
on E. for life, with remainder to her secon
and other sons and the heirs male of their rée-
spective bodies successively. The patent con”
tained a proviso that if any person taking
under the patent should succeed to a certail
earldom, the succession to the barony shoﬂl.
devolve upon the son of said E., or the “heil
who would be next entitled to said barony !
the person succeeding to the earldom was d
without issue male. A testatrix devised lands
to trustees in trust to convey, settle, and 88
sure the same in a course of entuil, to corres”
pond as nearly as may be with the limitation$
of 8aid barony and the provisos affecting the
same ; and a settlement was made accordinglys
containing the proviso that if any perso
taking under the limitations therein con*
tained should succeed to the above earldoms
then the succession to said lands should de-
volve upon the sou of said E. or the heir who
would be next entitled to succeed to said bar”
ony if the person succeeding to said earldom™
was dead without issue male. The second soB
of E. afterward succeeded to said earldom»
and had issie male. Held, that the tht
son of E. became entitled o said lands upo?
the succession of said second son of E. to the
earldom.—Cope v. Earl De la Warr, L. R
Ch. 982.

See CoMPANY, 4 ; DEvVIsE, 4.

SHAREHOLDER.—See COMPANY, 2, 4, 5 ; PART
NERSHIP, 2.

8a1P—S8ec BiLL oF LADING ; BURDEN oF PROOFS
FREIGHT ; JURISDICTION ; SALVAGE 7
WagkEs.

SOLICITOR.—See LikN, 1.
SOVEREIGN POWER.—8¢¢ BETTLEMENT, 4.

SPECIFIC APPROPRIATION, — See BinLs ANY
Notgs.

SPECIFIC BEQUEST.—Sec LEGACY, 1.

SPECIFIC PERFORMANCE,—See CONTRACT, 37
JURISDICTION.

STATUTE.—See APPOINTMENT, 2 ; CORPOBA®

TION. ’
STATUTEOF FRAUDS.—See FRAUDS, STATUTEOF
STATUTORY POWER.—See RAILWAY, 1.
870CK EXCHANGE.—Se¢ BROKER,
SuccEssioN.—See SETTLEMENT, 4.
8SuiT.—Sec COMPANY,

SURETY.—S¢c GUARANTEE, 1.
| TexaNT BY THE CURTERY.—Ses EsTOPPEL-
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TENANT 1N TaIL.
The court refused to order money repre-

senting land token by a railway company

under compulsory powers to be paid to a ten-
ant in tail until he had executed a disentail-
ing deed.—In re Butler's Wwill, L. R. 16
Eq. 479.

TesTIMONY.—Se¢ EVIDENCE.
THELLUSSON ACT.—Sec APPOINTMENT, 2.
TrrLe.—Sce LEASE.

TRrADE-MARK.

Injunction to restrain the defendant from
using upon their labels the words “ nourish-
ing stout,” which had been used by the plain-
titf ou their labels as a trade-mark, refused,
on the ground that ‘‘ nourishing” was a mere
English adjective denoting the quality of the
stout.  Interesting discussion concerning
il";de-marks,—&bggett v. Findlater, L. R. 17

iq. 29,

TrEsPASS, —Sec LANDLORD AND TENANT.
Trusr,

1. B., an unmarried woman, called her
servant, the plaintiff, into her room, placed
an envelope in a box, and gave the box to the
plaintiff, telling him that the box would be
of service to him some day, but that he must
not open it until after her death. B. retained
the key of the box. The box was opened
after B.’s death, and in said envelope was a
paper signed by B., stating that the eontents
of the box was a deed of gift to the plaintiff
of certain real and personal estate described.
“Tue plaintiff subsequently found in an out-

ouse an envelope directed to himself and
signed by B., of the same date as the afore-
said paper, stating that the plaintiff would
find the deeds of an estate mentioned in the
first paper, which deels were to be handed
over to the plaintiff ** free, and all expenses to
be paid out of the bulk and writings of M”
{(a certain farm). Held, that there was not a
Valid declaration of trust of sail real and
Personalestate in favorof the plaintiff. — War-
riner v. Rogers, L. R. 16 Eq. 340.

2. Thecourt refused to permit trustees who
had authority to ** continne or change securi-
ties from time to time, as the majority shall
8eem me:t,” to invest trust fands in United
‘States bonds or American railway bonds,—
Bethell v. dbraham, L. R. 17 Eq. 24.

3. A testator empowered trustees to apply
the annual income of the presumptive shares
to which children would be entitled towards
the mainterance and education of such chil-
dren, if the trustees should think fit, not-
Wwithstanding the father of such children
Wight be living and able to maintain his
€hildren. A suit was instituted for the ad-
‘ministration of the testutor'sestate, and part of
the property was sold and the procceds brought
luto court. Held, that the court would unot
Interfere with the discretion of the trustees,
Who ight apply the income as empowered in
the will—Brophy v. Bellamy, L.. R. 8 Ch. 799.

" 4. Trustees being about tb-sell certain land,

and being unabie to find..x deed of 1819y

through which the grantors, who had con-
veyed to the trustees in 1858, derived title,

made it a condition of sale that the title
should begin with the deed of 1858. A bill
was filell by a cestui que trust to set aside the
sale. Ileld, that said condition might have
depreciated the value of the laud at the sale,

and was improper, and that the sale would

be set aside. The smallness of the interest of
the cestui que trust in the land constituted no
objection to the bill.—Dance v. Qotdingham,

L. R. 8 Ch. 902.

5. A testator directed his real estate to be
sold, and the proceeds held upon certain
trusts, which failed. The lands remained un-
sold. Held, that said lands, though unsold,
must be treated as money, so that the heiress
of the testator who took the same having
died, her administrator must pay probate duty.
—Attorney-General v. Lomas, L. R. 9 Ex, 29.

See EXkcUTORS AND ADMINISTRATORS, 2 ;
SETTLEMENT, 3; VENDOR AND Pur-
CHABER, 1.

ULTRA ViRrEs.-—See CoMPANY, 1 ; RAILwAY, 2.
UNBORN CHILDREN.—See LEGACY, 11,
VENDOR AND PURCHASER.

L. A testator devised awu estate in trust for
his daughter for life, remainder to her hus-
band for life, and after the death of the sur-
vivor, upon trust to sell and hold the proceeds
in trust for all the daughter’s children living
at the death of such survivor. The daughter
had six children living, one having issue two
infant children. A petition for sale was filed
and assented to by said daughter, her husband,
and her children. Held, that an order of sale
was not invalid by reason of said infant chil.
dren not being parties to the petition.—In re
Strutt’s Trusts,’L. R. 16 Eq. 629,

2. The defendant sold lands to the plain-
tiff at auction upon certain conditions, one o
which was that the vendors should deliver an
abstract of title to the plaintiff within seven
days, and all objections not made within a
certain period thereafter were to be considered
waived ; and in case such objection should be
made, the vendor reserved the option of re-
sciuding the coutract of sale upon repayin
the deposit woney.  Aw abstract was delivere
and objections were made. The defendunt
thereupon filed a bill for specific performance,
and the plaintiff in answer set up said objec-
tions, and & further objection, consisting of
matters affecting the title which had not been
disclosed in the abstract. The bill was dis-
missed. The defendant rescinded the con-
tract and tendered the deposit, and the plain-
tiff brought this action against the defendant
for not deducing a good title. Held, that the
defendant, by bringing the above bl!l..wmved
his right to rescind on any of the originai g)b-
,jections but that he had a right to rescind
upon the additional objection wade in the
ahswer, although relating to matters not dis-
closed in said abstract.—@ray v. Fowler, L.
R. & Ex.,.and Ex, Ch, 249. e
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FLOTSAM: AND JETSAM.

Waces : v

The master of a vessel gave a bottomry
bond on ship, freight, and cargo, and also
bound himself personally. Thebond was in-
dorsed to the owner of the cargo, who began
a suit against ship, freight, and cargo, to en-
force payment of thehond. Themaster after-
ward instituted a suit against the vessel and
freight for his wages. The proceeds of the
ship were insufficient to pay said bond, but
the proceeds of ship and cargo were suffi-
cient to pay both the bond and the wages.
The wages of the master were ordered to be
paid from the proceeds of the vessel before
any portion of such proceeds was appropriated
to payment of said bond.—The Eugenie, L.
R. 4 Ad. & Ec. 123.

‘WALL.— See PARTY-WALL.

WiLL.—See APPOINTMENT, 1; CHARITY-;
ELEcTiON ; EXECUTORE AND ADMINIS-
TRATORS, 2; ILLEGITIMATE CHTLDREN ;
LrcAcY ; MARSHALLING A8SETS ; MoORT-
GAGE, 8 ; TruUST, 1, 3, 5.

‘Worps.
¢ A1 the Money of which I die posssessed.” —See
Lreacy, 3.

¢¢ Devolve upon.”— Sce SETTLEMENT, 4.
¢¢ From six to eight Wecks.”—See CoNTRACT, 5.
¢¢ Nephews and Nicces,” —See LrGAcy, 10.

‘¢ Quantity and Quality unknown "—Se¢ BILL oF
Lapine. '

¢ Restraint of Princes.”—See INSURANCE, 3.
¢ Succession to.”— See SETTLEMENT, 4.
¢ Then lving.”—Sec DEVISH, 3.

FLOTSAM AND JETSAM.

One has heard of a judge of some kind—an
Indian Civil Servant, if we are not mistaken—
who said that but for the evidence of the defend-
ant and his witnesses, there would be no difficul-
ty in deciding cases. As long as the plaintiff
and his witnesses had the ear of the Court the
case seemed as plain as possible, but then came
the defendant and his witnesses, and jumbled
the case up, and made it quite impossible to
come to a decision cne way or other,

Mr, Fitzjames Stephen, iu the dissertation
upon the Law of Evidence which precedes his
edition of the Indian Evidence Act, mentions
a statement made to him by a barrister who
had practised in the Courts of Ceylon, This
gentleman said that he could always guess that
a Cingalese witnegg was lying if he observed a
peculiar twitch in his toes. 'We wonder whether
the toes of perjurers twitch in this oountry.

A Royal Commission ought surely to be appoin~
ted to inquire and report. And perhaps, beforé
long, the common *‘take off your glove,” bawled
by the usher to every witness who comes int®
the box may give place to **take off your boot,’
in which case, upon the theory of Mr. Stephen’s
informant, we might possibly learn something
that might be of advantage to Justice.

There appear to be some peculiarities i
matters legal in the Orient, as the following €x-
tracts from some of our exchanges would seem t0
testify.

Liu Chang-yeo, Governor of Kwangsi, de-
nounces the acting magistrate of Ts'tian ChoW
for ‘‘recklessness and wanton severity.” The
Governor had already heretofore laid down strict
rules concerning the method to be pursued
by district magistrates in capital cases, Al
persons found guilty of murder were to be sent
to the high provinecial authorities for sentence.
and only in extreme cases was authority to be
granted, on application, for execution on the
spot. Notwithstanding this, the functionary
complained of—who was already labouring
under a charge of wrongfully releasing a prisone®
on bail while in another magistracy—has 3¢
tually of his own motion beheaded a prisonefs
without awaiting the reply to the applicatio?
he had sent up for permission to execute th®
sentence locally, on grounds wholly inadequste:
The reason alleged for this precipitancy is that
the prisoner was in so precarious a conditio?
that, unless executed forthwith, it was doubt”
ful whether he would live long enough to b®
made a public example. A rescript directs tha‘t
the offending magistrate be stripped of D%
rank, and placed on trial to answer for 1
shortcomings.

The police censors of the south division of
Peking memorialise respecting a case of dario8
highway robbery in broad daylight, which t0%F
place on February 13th last. A clerk in a psP°
shop was proceeding on that day through the
southern part of the city, carrying a packeg®
containing 420 taels in silver, when the money
was snatched from him by a mounted perso™
whose description is given, and who made ©
with his plunder. Two Manchu soldiers h8"
been arrested on suspicion, but the case is 2
clear against them. The assistant mﬁgi’mw,
within whose area of jurisdiction the crime
committed is recommended for deprivation‘:ﬂ
his button, and for further penalties, if be
in due time to apprehend the actual culP™
and recover the stolen property.
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TriNITY TERM—OBITUARY NoOTICE.

TainiTy TerM—OBITUARY NOTICE.

Died, on the 16th of August last, (18 ), at
‘Ottava, TRINITY TERM, Esq., o the fal-
‘fiess of years.

It may not be generally known that the an-
cestors of this venerable and respected member
of the Law Society owed their celebrity in life
to the monks of old, whilst their unhappy
descendant, who lmmxgrated to this country in
the year 1793, owes his untimely end to a
Monck of the present day, wno accomplished
his purpose by a deliberate act, we will not say
of unparalleled atrocity, but the next thing to
it, viz.: an Act of Parliament.

His faculties were unimpaired'to the last, and
he was as legally hazy as ever he was in his life.
After breathing a short prayer for the amend-
ment of sec. 18 of 29 Vic., if possible, he de-
parted this life to join'in legal hallelujahs with
his demised friends, John Doe and Richard Roe,
who perished some years ago of the same com-
plaint.

His remains were conveyed to Toronto in a
Grand Trunk, and the procession is expected to
start from Osgoode Hall at twelve o’clock on
the first paper day of next Term.

The following will be, as nearly as can be
gleaned, the order of the procession, with the
names of the different individuals who are to
figure promiscuously.

DEAF MUTES.
THE MESSENGERS OF THE COURTS.

W. B. HEWARD, Esq.,

Bearing a Standard, on which is to be lithographed a
Rule Nisi composed entirely by himself, without
swearing.

EXCITED STUDENTS,
Clothed in astonishment.

THE HEARSE,

Contadning

PALL BEARERS. ~ PALL BEARERS.
‘ THE BODY
80 Suy O'RARY, A.G. [« Copic Corpus,™ GENERAL ISSUE, C. P
0. Muagsn, Esg, §.C. Enrolled in o0 £ dommen,
PARCHMENT :
8a £, Byrren, Tied up with | C.C.A PesL, Esg
81 Currs Spaimc. Red Tape | oo viare.
and

A 3o, £, Docketed, | E8. Ouow, Esg.

A S 3
OHIEF OURNERS.
MICH'L. HASS Euq ) ; E. STm, Bsq
| HAL ‘ymm Beg. '
) Followed by
THE CHIEF JUSTICE
TWO PUNIES
THE CHANCELLOR.
HIS TWO VICES
THE CHIEF JUSTILE C P
. THE TWIN,S,
CHANG AND ENO
THE COUNTY JUDGES,
Without any divisions.
THE TREASURER OF THE LAW SOCIETY.
THE BENCHERS.
THE LIBRARIAN IN A GOOD TEMPER,
" and new Wig.
THE BAND,
Composed of plucked Law Students, deeply wailing.
Sentﬁgd.] THE U. C. LAW JOURNAL.
THE GOVERNOR OF THE GAOL,
Arm in arm with Habeas Corpus, Esq.
A STRING OF FENIANS WITH KETCH'S NEW
SHIRT COLLARS,
. Inderibed ¢“Sus. per Coll.”
TWO ROWS OF TIPSY ORANGE WOMEN.
THE CRIER OF THE COURT,

Bearing aloft the last Pi. Fa. issued during the limitfee-
of the deceased, with the well-known motto,
“Nulla Bona.”

JUBILANT SHERIFFS,

Who have not read the Act, and think they will not be
required to return any more ts.

MELANCHOLY SHERIFFS,
ited ts, and possibility of issue
extinet.

A HOST OF CORONERS.
Closely followed by

ELISORS. . ]

" DIVISION COURT BAILIFFS. |

|Sentries.

$omh

With unreq

The Funeral Sermon will be preached by a distinguished
Canadian Prelate who was unanimously elected
to his own Diocese.

The Text will be )
“QUARE FREMUERUNT GENTES.”

EPITAPH.
“ Laus deo.”

[Nore.—It will be remembered that at the
time the above was written Lord Monck was
Governor General; the Chancellor was the
much lamented Hon. P. M. Vankoughnet ;
that Mr, Justice Adam Wilson and Mr. Justice
John Wilson were in the Court of Common
Pleas ; that the late Hugh N. Gwynoe, Esq.,
was Librarian and Examiner. e are pleased
to add that Mr. Heward is still Clerk in Cham-
bers, but whether that **Rule Nisi’ has yet been

‘we ave unable to ssy.—Ep. L. J.]
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.CASES DETERMINED BY THE SUPREME
Courr oF NEw Brunswick. Vol
II. Reported by William Pugsley,
Jr., A.B. Saint John, N. B, 1874.

‘We are in receipt of the first and second
number of this volume of reports. Mr.
Pugsley explains in a short preface that
the publication of the reports of the Su-
preme Court of. the Province being in
.arrear, it has been arranged that he should
publish the cases from Hilary Term, 1872,
inclusive, and that the former reporter,
Mr. Hannay, shall complete his second
volume with the cases of Michaelmas
Term, 1871. In order, however, that the
current decisions may not be delayed,
Mr. Pugsley commences his second vol-
ume with these contemporaneous cases,
.and will hereafter publish his first volume.
This, therefore, is a very suitable time for
-our readers to subscribe for these reports,
and there are very substantial reasons
why their circulation should not be limit-
ed to the professional circles of New
Brunswick. The common law of England
.obtains there, as here ; their local statutes,
arising from similar circumstances, are
amany of them similar in character to ours;
while the statutes of the Dominion apply
.alike in both provinces. Decisions upon
these subjects in the New Brunswick
-Court must of necessity be interesting and
instructive to the bar of Ontario. The
handsome appearance and varied charac-
‘ter of the contents of the number before
us, commend them to the patronage of
the profession. The cases as reported
bear very satisfactory testimony to the
care and ability with which Mr. Pugsley
.attends to his duties: the observations
and questions of the judges during the
argument are pointedly given, and the
citations are veritied with great accuracy.
The reporter evidently discharges his
work as a labor of love, and in no grudg-
ing or perfunctory style.

Among the cases reported we may
mention' In re Harrison, p. 11, wherein
is an interesting discussion as to the effect
of ;the local Homestead Exemption Act,
-in,which the owner thereof becomes in-
solvent. The Court seem disposed to
hold that the Act, giving as ‘it does ex-

-emption from sgjzure under execution to

real estate, is in conflict with the Tjo-'

.minion - Act relating to imsolvency, and

therefore ultra vires in so far as it affects
traders, while perfectly valid as to non-
traders. Wiggins v. Teovil, p. 31, is &.
decision in equity where a very well-con-
sidered and elaborate judgment is given
by Allen, J., upon the question as t0
whether, when the directors of a bank
have determined to increase the capital
stock of the bank, and with that purpose
shares were allotted from the accumulated
profits, such shares were to be treated a8
a part of the “dividends, interest, and
annual produce” of certain shares of the
capital stock of the bank bequeathed to 8
testator. Unfortunately, in the number
of the reports we have, there is a hiatus
from p. 40 to p. 57, so that we had to
stop short in the perusal of this interest-
ing judgment. We find also a case relat-
ing to municipal aid to railways, Ex p:rte
the N. B. R. Co., p. 78, in which it is
held that a municipality authorized to
take stock in a company incorporated for
the construction of a line of railway par-
ticularly defined by the Act, is not bound
to issue debentures to a company not in-
corporated to construct that specific line, 8
subscription to their stock-list by the war-
den being a nullity. In McGowan v. Betts,
p- 90, it was decided that the notice of
action required by the Fisheries Act, 31
Vict. c. 61, sec. 13, does not apply to an
action of replevin. In Reg. v. McMillan,
p- 110, the interminable liquor question
came up, and the Court held that the
local Act imposing fines-and penalties for
selling liquor without licence is not wltrd
vires since Confederation; and though
there may be thereunder a question as 0
the power of the local legislature to direct
the manner in which the fines shall beé
recovered, the excess only, that is the
mode of recovery, would be void.

It seems that questions arising upon
assessments may be brought before the
Supreme Court for decision. There shoul
be such a provision here. Amony suct
cases is Ex p. Smith, p. 147, where it w83
ruled that a clerk in- the Provincial Sec”
retary's office in Frederickton, who reside®
outside of the city, is not a “ person e&
rying or. business,” within the meaning.
of the local Agsessment Act, so as to M
him an inhabitant of the city for the pur.

poses of taxation.

In Reywolds v. Vaughan, p. 159, it W8
held that the payee of a note is 'notj;
“subsequent party,” and dannot render ¥
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valid by affixing a double stamp duty, if
the proper duty has not been paid at the
time of issuing the note. Nor is an at-
torney who merely receives the note' for
collection such a “holder” as the Act
contemplates. He must have a beneficial
interest in the note. A novel point arose
in Ez p. Bejean, p. 200, where the Court

held that a debtor who assigns under the |

Insolvent Act of 1869, cannot, if then in
custody, obtain an order for support under
the Confined Debtors Act, and can receive

his discharge ouly in the manner pointed |

out by the former Act.

There are many other important cases,
relating to wild land taxes, insurance,
railways, and riparian rights, for which,
however, we have not further space.

AxericaN Law Review. Little, Brown
& Co., Boston. July, 1874.

In this number, which concludes Vol. 8
of this admirable Law Review, are dis-
cussed, “The Fraudulent Misrepresenta-
tious of Agents,” «“ The Three Degrees of
Negligence,” *Testamentary Powers of
Sale.”

Toe Forum Law Raview. Baltimore:

Henry Taylor & Co.

This is a new review published in the
South-Quarterly, as we take it, though it
is nowhere so stated. The first number
issued in January, and was then designa-
ted “The Bench and Bar Review.” But
with the second number, of which we are
Just in receipt, and issued as of April, the
name is changed to “The Forum.” The
occasion of the change is that there was
already a “Bench and Bar,” s monthly
legal periodical, published, we think, at
Chicago, and it was deemed desirable to
change the name so'as to avoid confusion.
The characteristics of this new serial are
much the same as those of the Southern
Law Review, of which we have heretofore
spoken with commendation. One of its
Specialties is, furnishing in each number
the portrait of some distinguished jurist
orlawyer. Those already given are Caleb
Cushing and Reverdy Johnson. In the
last number there is a paper on the valid
Voluntary settlement of a chose in action,
which, we think, we remember to have
Sten first in the Solicitors’ Journal, and
1t is perhaps an oversight that no credit

is given in Phe Forum for the article in
question,.. The papers it contains on the
civil law are of a very satisfactory ehar-
acter, and manifest a comprehensive grasp
of the subjéct. We by no means com-
plain of the articlé on William Pinckey,
at Bel Air,.as some captious writers,
“ who are nothing if not critical,” seem to
have done. No one would imagine the
account to be literally true, but si non e
vero ¢ ben trovato, if it is not true it ought
tobe. .y oo

Bririsa Quarteriy. July, 1874. Leon-
ard Scott Publishing Co., New York.
The principal articles for this quarter
are, “The Depths of the Sea,” ¢ Lord
Ellenborough,” ¢ Indian Administration,”
“Society, Philosophy and Religion,” a
political article, and an amusing history
of “ Finger Rings.”

Bracrwoon’s Macazixe for July, the
first number of a new volume, is now
before us. The most noticeable articles.
among its contents are : “Family Jewels,”
“Two Cities—Two Books,” and * Brack-
enbury’s Narrative of the Ashanti War.”

The first is a collection of gems of
verse which have a.family likeness ; ex-
amples of one subject variously treated
by poets of different ages.

In the second we have a picture of
Florence, in connection with George
Eliot’s ¢« Romola;” and Venice, with
which is associated in like manner George
Sand’s “ Consuelo.”

The third of these articles is a review
of an “ authentic memoir of that extraor-
dinary war which England made on the
Gold Coast last winter.” The book tells
of the ‘““ancient history of the region ;”
“the troubles of the governors and traders
of old;” “the Ashanti invasion which
led to this last war, and the steps taken
to meet it ;” its results, and the prospects
of the settlements, giving altogether a
very fair idea of the whole subject. The
writer was Assistant Military Secretary to-
General Wolseley, and speaks ez cathedra,
and the reviewer speaks very highly of
the book as a truthful narrative of the-
war and its causes.

The serials, “ Alice Lorraine” and
“Valentine and his Brother,” are con-
tinued.
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Law SocieTY—EAsTEE TERM, 1674

S

INCORPORATED,
1832.

"LAW SOCIETY OF UPPER CANADA

086oone HaLL, Easrsn Taax, 87tH VioTomla. -

URING this Term, the following
’) called bo‘t.he Degree of Barrister-at- vt:hmn

JosErH EaBErRT TERHUNER,
PETRR MOGILL BARKER.
'CHARLES EaERTON Rymmsou.
ALFeED SERVOS BALL.
CHARLES EDGAR BARRRR.
FRANK D. Mooxrx.
HAGNRUEL MApDEN DRROCES.
CLARENCE WIDNER BALL.
E. GaoreE PATTERSOM.
GEORGE LRVACK B. Frasr.

These gentlemen are called in the order in which the
entered the Society and not in the order of merit.

Joseph James Gormully, Esq., of the Middle Temple,
England, Barrister-at-Law, was admitted into the Bociety
and called to the degree of Barrister-st-Law.

The following gentlemen obtainpd Certifiontes of Fit-
ness as Attorneys, namely :

JoserH Jnll’a GORMULLY.
E. Gxo) ATTRRSON.
Tromas Morack McG
CHARLES FEGBRTON RyzpsoX,
Davip ROBERTSON.

Groras Luvack'B. Frasmz.
A, Basiy Kumge.

ALFRED TREVOS BALL.
Jostam R. Mextanr.
ARTHUR vamwuf COLVILLE.
CLARENCE WrpMiR' BALL.
D. ErLis McMILLAY.

Aud on Tuesday, the 19th of May, 1874, the follewi
gentlemen were admit’tedm?hmm ety a5 8 udennﬁg
at-Law and Articled Olerks: .

Graduates.
GEORGE ROBERT GRASEYT.
JOour MAXWEWL.
WiLLIAM SETON GORDOX.
Jaxgs Crala.
Junior Class.
FrANK FITZGERALD.
DuxcaNn DENNIS RIORDAN.
Davip Havpaxe FLRTONBR. *
IsAACc CAMPBELL.
Jas. W. HoLuMxs.
NicHoLAS DvBois Back,
ARTHUR BmaATTY,
Jony ‘Snnmng McDeravs,
OHN ARFHUR PATRICK MOMAsON,
%mmu'ufns“ ‘Amf.xﬁ
JoHN Ll‘gs. ’H T
ANDREW HALLEY UE'I'! 8.
Jotix JACOB WHEELER Stoxs.
Jouy GiesoN OURRIL.
MAXFIELD SHEPPARD,
‘Gioner 13-:, FLETCERR ANDREWY.
YaLTER JaMNe Rgyp.
¥..om ‘WitLtau PHILLtPS,
o 'Numﬂn (Im.m;I 8o O .
LT uﬁu UNRO.
i ‘gom( JosE? “Ba‘nl.‘ ) .

. Wi Eoesr Sin '

CHARLES EGERTON MAcCDOXNALD,
CouIN ScoTT RANKK, '~/'4:7 =7

: y Y., o
Doy .:Jg’ulrr A&MH. g -

BRNRSY Josarm BEAUMONT a8 an mm

Ordered,That the division of candidatesfor admission 0%
the Books of the Society fnto three clsses be abolish6d.

Thete graduatein the Faculty of A¢ts in any Unjverd
in Her Majesty’s Dominign, empowered to pWA'l"’
degrees, shall be entitled to admission wpon giving:*
Term’s notice in accordance with the existing rules, and
paying the prescribed fees, and presenting to Convocation
his diploma or & proper certificate of his having received
his degree.

That all other candidates for admission shall pas *
satisfactory examination upon the following subjects:
namely, (Latin) Horace, Odes Book 8 ; Virgil, Kneid,
Book 6 ; Cmsar, Commentaries Books 5 and 6 ; Cicero
Pro Milone. (Mathematics) Arithmetic, Algebra to the
and of Quadratic Equations ; Euclid, Books 1, 2, and 5-
Outlines of Modern Geography, History of England (W-
Douglas Hamilton’s) English Grammar and Composition-

That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjects : —Csesar, Commentarie?
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 8
Outlines of Modern Geography, History of England (W-
Douglas Hamilton's) English Gr and Compositien
Elements of Book-keeping

That the subjecta and books for the first Intermediaté
Examination shall be :—Real Property, Williams; Equitys
Smith’s Manual ; Common Law, Smith’s Manual ; AC
respecting the Court of Chaneery (C. 8. U. C. ¢. 12), (C.
8. U. 8. cape. 42 and 44).

That the subjects and books for the second Intermediaté
Examination be as follows :—Real Property, 'Leith’®
Blackstone, Greenwood on the Practice of Conveyancing
(chapters on eements, Sales, Purchases, LeaseS,
Mortgages, and Wills); Equity, Snell's Treatise ; CommoB
Law, Broom’s Common Law, C. 8. U. C. c. 88, Statuted
of Canada, 29 Vic. c. 28, Insolvency Act.

That the books for the final iuat
at-law shall be as follows :—

W:ik}“‘or Calé.o—-Blnckst:;e s\"&l? i., Leake on Contémc,“'

ins on Conveyanci rs Equity J T ﬂ“'
Stephen on Pleading, Lewis' Equiﬁ'q Plgad"l;:? Dart o8
Vendors and Purchasers, Taylor on Ewvidéhee, ' Byles 01
Bills, the Statute Law, the Pleadings and Practice of
the Courts, ' ' o

2. For Call with Honours, in addition to the freud‘“'
—Russell ou Crimes, Broom’s Legal Maxims, Lindley &"
Partnership, Fisher on Mortgages, Benjamin on Balof:
Jarman on Wills. Von Savigny's Private luternetions
Law (Guthrie's Edition), Maine's Ancient Law.

That the subjects for the final examination of Arﬁc!“i
Clerks shall be as follows :—Leith’s Blackstone, Watki®®
on Conveymcing (9th ed.), Smith's Mercantile La¥»
Story’s Equity Jurisprudence, Leake on Contracts,
Statute Law, the Pleadings aud Prastice of the Courté-

Candidates for the final examinations are subject t0 ”:
examination on the subjects of the Intermediate EX°
aminations. All other requisites for obtaining certif
cates of fitness and for call are continued.

That the Books for the Seholarship Fxaminations shsl
be asfollows :—

1at year.—Stephen’s Blackstone, Vol i., $tephen i"f,
Pleading, Williams on Persoual Property, Griffith’s
stitutes of Equity, C. 8. U. 8.¢. 12,C. 8. U.€. ¢. 43

2ad year.—Williams on Real Property, Best on ﬁi;‘;r
dence, Smith on Contracts, Snell's Treatise ou EqUi%
the Registry Acts.: ’ o L

3rd year.—Real Property Statutes relating to Oﬂ"ﬂf{
Stephen’s Blackstone, Book ¥., Byles on Bills, Brod on
Logal Maxinis, Story's Equity J urisprudence,
Mortqages, Vol. 1, and Vol. 2, chaps. 10, 11 and 121'1 el

4th yeqr,—Smith’s Real and Personsl Property, BU#.
on Cri¥n68. Conimon Law Pleading and anﬁ.'ﬁ’?“"m:
‘on Bales, Daxt on Vendors and Purthasers, Lewis 3‘2:1‘ .
Pleading, Equity Pleading and Practice in this Prot! i

That no one who has been admitted on the books
Ahe Boctety a¢ s Student shall be required to pass Prétt
sy ol e Arisel gl

. 4. HILLYARD %;SF Qo

for
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