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EVIDENCE OF PARTIES TO SUIT.

fer correspondent asks a question as to how
N 8 judge of a Division Court can go in call-
B the parties to a suit as witnesses in their
o."n behalf, and whether suitors can claim any
ht to give evidence on their own behalf. As
® Subject is of general interest, and there
®s to be some misapprehension about it,
Will be as well shortly to discuss it.
Tfle general rule as to the examination of
Ues to a suit is laid down by the 101st
on, which provides that: “No party to
® suit shall be summoned or examined, ex-
Pt at the instance of the opposite party, or
the Jlldge.”
The latter part of this section, it will be
blen, extends the law of evidence, as applica-
3 to the Superior Court, by giving the
Dowges in Division Courts a discretionary
€r to call parties to the suit; which power
201'0 fully get out in the two following
ong :
ini;he first part of section 102 is very general
haqy; terms, and gives the Judge power to
re either party “in any cause or pro-
ion “?8 to be examined under oath or affirma-
‘eﬁt;n This would seem to refer both to
‘%8 on contract or for torts ; whilst the
%hhs::t of the section refers to debts or
hl‘s, when the claim is under eight dol-
not and section 108 to debts and demands
w“ceedmg twenty dollars.
%"Pl‘:ti; not see how. these sections can be ig'
to give a suitor the right to give evi-

it

dence on his own beholf, at his own instance,
even when hehas laid the foundation for such
evidence under the provisions of the latter
part of section 102 ; for, in either case, it is
discretionary with the Court to examine the
plaintiff or defendant, as the case may be. The
very particularity of the the latter part of the
section would seem to imply that the more
general provisions of the former part are to
be sparingly applied.

It may, in addition to this, be remarked
that the policy of the law is (in this country)
to exclude the testimony of parties to a suit;
and the exceptional legislation in favor of Di-
vision Courts which we find in these sections
should not--so long as the law remains as at
present—be too liberally taken advantage of,
even by the Judges, in whom (as we have
gaid), the sole discretion lies.

OUR LAWS AND LAWYERS.

We give below some extracts from an inter-
esting lecture on the above subject, lately
delivered by Mr. J.'C. Hamilton, barrister-at-
law. Though intended for the edification of a
mixed audience, the essay contained many
things which will, we think, be interesting to
gome of our readers. With this in view, we
give such extracts as our space permits,
thinking that anything light in the way of
legal literature is in keeping with the season
and the weather. The lecturer thus pleasantly
sketches the Court of Chancery ; and his re-
marks are somewhat significant that the writer
practices principally in the west wing of
Osgoode Hall :

41t is a heavy and encroaching court—a court
to be avoided by all sinful men; a court of equity
and good conscience, where natural feelings are
sacrificed to justice, and ‘ attachments’ areformed
and used only as s means of torture, It is 8 court
of numerous officers, many of whom tax costs,
some of whom tax our patience. Often attacked,
it has still sarvived, and even grown in bulk
and power, and is now an «indefeasible title®
court. Ite decrees are not, like judgments at law,
unilateral or confined in scope and object, but
may—and in practice often do—fearlessly exam-
ine all claims to the subject in dispute, and finally

settle them,
1t protects infants, guards the imbecile and lu-
patic from rapacity, comes between husband and

wife, and has even tentler regard to the fairer and

frailer portion of the race.
Its judges are our modern knight-errants.
They lay bare many s hidden fraud. Airy castles
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are tumbled down by their injunctions, They
unravel many a tangled skein, or cut the Gordian
knot of complicated accounts and encumbered
estates, and have many an Augean stable to
cleanse. Common law judgments are often, in
effect, made void, or their operation stayed, by
Equity decrees. Some of the general orders ma-
terially intrench upon Acts of Parliament.

With this insight into the scope of many suits

- in Chancery, you may see good reason for their
longevity, The solicitor, uslike the attorney,
has this happiness—the little bill which he files
to-day may become his life-long friend, though it,
like Pallas, spring but from his labouring brain,
yet, behold the germ of a long and virtuous exis-
tence. It will seek discovery with patient dili-

-gence, only equalled by Newton, Then with its

charges, which, if not at first full enough, are
aided by others in red ink and in blue, and, sup-
ported by final replication, it will scold and scrow!
like an epistle of Diogenes, with postscript by
Zantippe, and, finally, after seeking all manner
of aid, it will end by craving such further and
other relief as may, by the genius and ability of
judges and other officers, be discovered and
given—not forgetting costs.

Such, then, is the little mental offspring in its
simple dress of black and white, trimmed with
blue and fastened with red, which the practitioner
with fond hopes may to-day entrust to the Regis-
trar. Nurse it with care past defendants’ attacks,
nor let it be sacrificed to rude Masters’ reports.
Though at the first hearing the Chancellor may
say cruel things, yet, if on ‘further considera-
tion’ he speak kindly of your offspring, there-
after all will be happiness—dismiesal will be im-
poseible. The only cheques to be received will
be from the Registrar for costs; and thus the
child of many cares and tender nurture may be-
come the support and companion in declining
years, and may, peradventure, provide an heir-
loom after your ewn last cause is heard.”

We have often thought it a great pity that
history should lose any facts or incidents
which are interesting, as well in themselves as
in relation to the early settlers in this country,
or the knowledge of which would tend to throw
any light upon scenes now rapidly fading from
the memory of even ‘“the oldest inhabitant,”
and especially so when we remember that,
with few exceptions, the men who were of
note in the early history of the colony were
members of our profession. We are glad,
therefore, to see the following notice of two of
the gentlemen already referred to :—

Attorney-General Jokn White.—This gentleman’s
law office wassia a log house at the corner of Car-
oline and Queen streets, He resided afterwards

in the house since occupied by the late Samuel
Ridout. A dispute which arose between him
and another legal gentleman brought them to
the so-called field of honor. Pistols were used,
and Mr. Attorney’s life was the forfeit. This was
in January, 1800. Mr. White was appointed
Attorney-General, of course, by the Imperial
Government. He had a lodge, built of logs and
branches, covered with vines, in the woods to .
the north of his residence, where he used to retire
for study and meditation in summer. Here, by
his direction, he was buried. His grave was, till
lately, visible, though not marked with a tomb-
stone, in the Commons between Seaton and Par-
liament_streets ; but an old resident, Mr. John
Ross, to whom I am indebted for some of these
facts, now living on Adelaide street, informs me
that he was noable to find it when passing the
locality some few years since.

Solicitor-General Gray.—Several matters of '
public interest are connected with this gentleman’s
history which, for lack of records and the failure :
of memory in the few survivors, are fast falling
into oblivion. I have learned the following,after
some inquiry: He lived where Dr, Beaumont
now resides, on Wellington-street, near York- -
street. Mr. Gray came from Corawall, U. C. ¢
where his father and mother, as appears from
passages in his will, were buried, and he there
stated his desire to be buried beside them.
Another fate awaited him. A man called Cosens
had killed an Indian, whose brother, failing t0
find Cosens, killed another white man, John
Sharpe, a tailor, in true savage revenge. The |
Indian being apprehended, a court was di'rected
to be held at Presque Isle, near Brighton, for his |
trial. Judge Cochrane, Sol.-Gen. Gray, Mr, An-
gus McDonell, Sheriff of York, Mr. Fiske, the
high bailiff, the prisoners and others, embarked
at this city, then the town of York, in the schooner
‘Speedy,’ captain Paxton, for the place of trial. :

The captaip remonstrated with Governor Hun- }
ter, as the weather was threatening and the
‘Speedy’ was unseaworthy, but was over-ruled
A gale came on off Presque Isle, all went dowd :
and were lost. Nor were the bodies of any 0B -
board ever afterwards found, The Solicitor-Ger”
eral had premonitions of his end, and stated hi#
fears before embarking. Mr,.Gray was a very %"
tensive landholder in the Provinee. He had alé? :
valusbleinterests in a species of chattel propertys
for some time, fortunately, unknown among ué -
By the will already referred to, dated August 37
1803, and made shortly before his death, b®
‘manumits and discharges from the state of 818 -
very in which she now is, his faithful black W&
man servant Dorinda and gave her and her cbil*
dren their freedom ; and, that they might not wash
directed that £1,200 should beinvested and the i® |
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terest applied to their maintenance. To his black
ervants Simon and John Baker he gave, beside
their freedom, 200 acres of land each and pecuni-
- 8rylegacies. Descendants of the faithful Dorinda
8re still living in or near Cornwall, at very ad-
Yanced ages, as well as the above-mentioned
John, now said to be over ninety years old. It
¥ill be remembered that, though the slave trade
Wa8 prohibited by the Provincial Act 33 Geo. 3,
ap. 7, yet the state of involuntary servitude in
Upper Canada was not abolished ill afterwards.

It is remarkable that the Government had two
‘f’hooners built at Kingston in Gen. Hunter's
time, called, usually, ‘the King’s vessels” The
Sther sailed with a number of soldiers on board,
and had the same fate as the ‘ Speedy,’ neither

ip nor passengers being afterwards seen.”

I

—

SELECTIONS.

SUNDAY LAWS*

a Among theologians, in their ever recarring

, Sscussions upon the so called Sunday ques-
long, two leading points of controversy have
&risen,—the one as to the origin of the appoint-
:lent of the first day of the week for peculiar
Servance ; the other, as to what the nature
hSuch observance should be. In regard to
® first, the law has taken no heed: it found

® first day of the week already selected for
i’ Servance, which observance was enforced by
Sgislation ; but, as to the second, we find an
Mmost infinite variety of provisions, shaped, it
Would seem, to meet the popular fecling and
Mode of life of the people by whom they were
e, and changed frém time to time according

28 that feeling and mode of life changed. In-

. deed, a study of the Sunday laws of the differ-

t portions of the United States, it is thought,
ould furnish, in a measure, some indication
Ththe peculiar characteristics of its people.
lii8 We are not surprised that the strong re-
i&'Ws feeling of Massachusetts compelled, by
™ early legislation (1791), the attendance at
e church of every able bodied person, under
doe Penalty of a fine; while its regard for free-
I of religious thought is shown by the
\

.
MTMS article will be read with interest in view of a recent

%&h"lded proceeding of a Toronto policeman, who en-
the room of a stranger in the city, on a Sunday, with-
hixn.'ny warrant, and took him into custody and confined
%ﬂl.night in a filthy cell, because he heard him playing
Simple airs on a violin at the back window of his
nnqumg! on Sundsy. The un victim was heavily

F and admonished by the Police Magistrate the next
- The extraordinary conduct of this ardent protector
Dublic morals was fully discussed by the public

It "a's and probably will not occur again for some time.
I%ntomggestad at the time that the musical talent of

i Policemen must be of a high order when an other-
Uneducated - Bobby” could at once discern the exact

+8 Where > begins. -
tRpy, Ly )ucred music ends and secular music begina. - -

proviso, that such attendance was not required
where there was no place of worship at which
such person could conscientiously attend.

A similar compulsory attendance was re-

uired by an earlier statute of Connecticut
(1751), which contains the following stringent
provision: * No persons shall convene or meet
together in company in the streets, nor go from
his or her place of abode, on the Lord’s day,
unless to attend upon the public worship of
God or some work of necessity or charity.”
This is followed by the provision, that “no
person convicted of any offence under this act
shall be allowed any appeal.”” So in Georgia
and South Carolina, an early statute compelled
attendance at church. The effect of slavery
shows itself in the Sunday laws of some of the:
States. Thus, in Virginia, any free person.
found laboring at any trade or calling on Sun-
day was liable to a fine; while in Texas the-
only provision which forbids laboring on Sun-
day is one which fines any person who shall
compel Ais or her slaves, cii})dran, or appren-
‘tices to labor, except in the sugar-making
season and to save a crop, on that day.

In Florida, it is provided that *no person
shall employ his apprentice, servant, or slave:
in labor, and that no merchant shall keep open-
his shop,” on Sunday; and this seems to be-
the only restriction upon labor in this State on.
thatday. Thesame statute existsin Alabama,
with a provision that contracts made on Sun-
day are void.

n Ohio and Illinois, the Sunday laws, which
are as stringent as in most States, bave been:
made to yield to the throng of emigration
which sweeps over them, by a provision that
pothing shall prevent emigrants moving for-
ward on Sunday, and that ferrymen, tollgate-
keepers, and the like, shall be allowed to labor
on that day in their behalf.

A tolerance toward those who believe that
the seventh day of the week, instead of the
first, should be set aside for observance, is
ghown in some of the States by making such
persons exempt from the provisions of the Sun--
daylaw. Thisis soin Maine, New Hampshire,.
Vermont, Massachusetts, Rhode Island, Con--
necticut, New York, New Jersey, Ohio,
Indiana, Illinois, Arkansas, Michigan, Ren.-
tucky, and Wisconsin. In all theabove men..
tioned States the exception is general, save in.
Rhode Island, New York, and New 39‘:?97-
In Rhode Island, after proyiding that ‘alk:
professors of sabbatarian faith or of the Jewish:
religion ” shall be permitted to work on Sun-
day, the statute denies them the liberty of"
opening shops for the purpose of trade, or of
lading or unlading vessels, or of working at
the smith’s business or at any other mechan-
ical trade, in any compact village, except the
compact villages of Westerly and Hopkinton.
In l‘few York and New Jersey there seems to
be a qualified exemption for Jews and other
sabbatariang, by 8 provision which excuses
them from jury and other public duties on
Saturday, and from answering process on that

day.
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Either from inadvertance or a want of the
liberality shown in the other States, the Sun-
day laws of Pennsylvania, New Hampshire,
Delaware, Maryland, North Carolina, South
Carolina, Georgia, Tennessee, Mississippi, Al-
abama, Florida, and California are silent in
regard to this by no means inchnsiderable class;
and it has been held in the first mentioned
State that the provisicns of the Sunday laws
apply to Jews as well ag others. Common-
wealth v. Wolf. 83 8. & R. 48 ; Society &e., v-
Commonwealth, 52 Penn.St. 126 ; City Council
V. Benjamin, 5 Strobh. 508 ; but see £z parte
Newman, 9 Cal. 502.

Thus far reference has been had chiefly to
‘the provisions of the statutes of the different
-States in regard to the observance of Sunday,
which serve to illustrate the spirit or charac-
‘teristics of the State where they are found,—
an investigation perhaps more curious than
valuable. The most important differences, in
a legal point of view, are those which are found
in comparing the clauses in the statutes of the
different States which restrict business, labor,
-and pleasure on the first day of the week.

In Swann v. Broome, 1 W. Bl. 526, Lord
‘Mansfield gives the history of the common law
-doctrine, “Dies Dominicus non est juridicus,”
:and declares that no judicial act could be done
-on Sunday. Other than this, the common law
makes no distinction between it and any other
day. The case of Hiller v. English, 4 Strobh.
486, contains an exhaustive discussion upon
the limitation placed on judicial acts upon
Sunday.

Laws upon the observance of Sunday came
-naturally from the Church at an early day;
‘but it was not until after six hundred years
that labor and secular business were prohibited
by it, and then only so far as they are an im-
pediment to religious duties, and because of
their being so.

The earliest important civil legislation (5 &6
Ed. V. c. 8) looks only to the religious celebra-
tion of the day, * that it be kept holy,” and
in no manner forbids labor, The statute 1
Eliz. c. 2, and 8 Jac. L c. 4, § 27, in the same
spirit, punishes by fine ‘“all persons having
:no lawful or reasonable excuse for absence
from church,” but puts no further restriction
on the observance of Sunday.

We are obliged to wait until the statute of
‘29 Car. IL ¢ 7, § 1, before we find any res-
“triction, in terms, upon labor on the first day
-of the week. Up to this time, the laws had
been but a re-enactment of the first clause of
the Mosaic law known as the Fourth Com-
mandment, * Remember the sabbath day to
keep it holy.” This statute seems to be the

‘interpretation in that age of the remainder of .

that Commandment; viz,, *Six days shalt
thou labor, and do all thy work,” &c. From
‘this statute,(29 Car. IL. ¢ 7, § 1) spring, with
‘many modifications, the Sunday laws, as they
-are now found in this country.

In spme of the States, as we have seen, the
-statute of Effxabeth compelling attendance at
church has been followed (though all such

laws are now, it is believed, repealed); but,
for the most part, sufficient, and many
these follow closely upon the English statute
of Charles IL. in their terms. By this statute,
no tradesman, artificer, workman, laborer, or
other person or persons whatever, shall do or
exercise any worldly labor or business, or work
of their ordinary calling, on Sunday ; and it
prohibits the sale or hawking of goods and
wares.

This statute is followed, in terms, in Geor-
gia and South Carolina, and nearly so in Ten-
nessee; 8o that, in these States, the rule laid
down by Lord Tenterden, in Sandiman v.
Breach, T B & C. 96, would apply: that under
the words “‘person or persons” no other class i8
included than those described by the words
which precede them. This would seem to be
the case in North Carolina, where the terms
of the statute are ‘no tradesman or other
person.”

The clause in the statute of Charles IL
which forbids ¢ any labor, business, or work
of ordinary calling” on Sunday, is to be found

| in many of the statutes in this country, and

has received an interpretation in the different
courts of many of the States. 1In the case of
Allen v. Gardiner, T R, 1. 22, it was held
that the execution of a release by a creditor
to an assignee on Sunday is not a work
ordinary calling.

In a recent case in Massachusetts, not yet
reported (Hazard v. Day), the Court refused
to disturb the finding of the Court below,—
that a real estate broker in Rhode Island, who
delivered on Sunday a contract of his princip!
and received from the defendant a duplicate -
contract and check signed by him, was acting
in his .ordinary calling, and was within the
Sunday law of that State. In Georgia, the
execution and delivery of a note is held not t0
be within a person’s ordinary calling. Sander$
v. Joknson, 29 Ga. 526. And in North Caro-
lina, where the sale of a horse was made®
privately on Sunday by a horse dealer to &
person who was aware of the vendor's ordi
nary business, it was held that an action of
the” warranty would lie: Melvin v. Fasley, T
Jones Law, 856. The leading English cases
bearing on the question as to whzt constitutes
ordinary calling, are Drury v. Defontaine,
Taun:.ryiBl; Scarfe v. Morgan, 4 M. & W
270; Wolton v. Gavin, 16 Q. B, 48; Fen
v. Ridler, 5 B. & C. 406; Norton v. Powelh
4 M. & G.42; Smith v. Sparrow, 4 Bing, 847 :
Blocksome v. Williams, 3 B. & C. 233 ; R®
v. Whitnash, T B. & C. 596 ; Begbic v. Leth
1 Cromp. & J. 180,

In most of the States,—viz., Maine, Mass¥
chusetts, Vermont, Connecticut, New JerseJr.
Pennsylvania, Delaware, Maryland, Virgini#®
Kentucky, Mississippi, Arkansas, Michigs®
and Wisconsin,—it is evident, from the te
of the Statute, that it was the intention of tb%
legislature to compel a general suspension @
business and labor on Sunday. .

Thus the execution of any contract on SU®
day renders it void, as in the case of a prom¥.
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80ry note made and delivered on that day.
ilton v. Houghton, 35 Me. 148 ; Towle v.
abee, 26 Me. 891 ; State v. Suhur, 33

e. 589; Nason v. Dinsmore, 34 Me. 891;
8tate Bank v. Thompson, 42 N.H.369; Allen
%Deming, 14 N.H. 138 ; Lyon v. Strong, 6

t. 219; Lovejoy v. Whipple, 18 Vt. 879;
{ dams v. Gay, 19 Vt. 858; Wight v. Geer,

Root, 474 ; Kepner v. Keefer, 6 Watts, 231 ;
Hill v. Sherwood, 3 Wis. 843. In Kaufman
Y. Hamm, 30 Mo. 387, a note given on Sunday
or an antecedent debt was held valid. A

ond given on Sunday has been held void.
Pattegy. Greely, 13 Met. 284 ; Foz v. Mensch

Watts & Serg. 444 ; see also Commonwealth
¥. Kendig, 2 Penn. St. 448.

So “swopping horses " on Sunday is illegal
3hd void, as is any warranty givén at the time.

on v, Strong, 6 Vt. 219; Robeson v. French,

2 Met. 24 ; Murphy v. Simpson, 14 B. Mon.
19; but see Adams v. Gay, 19 Vt. 358. A
Bale made on Sunday of a horse is void.
© Donnell v. Sweeney, 5 Ala. 467; Adams v,
lamill, 2 Douglass, 73 ; Hulst v. Stratton,

Cush. 539 ; Northrup v. Foot, 14 Wend.
248 .but Miller v. Roessler, 4 E. D. Smith,
h 4, An action of contract will not lie for a

orse sold on Sunday, although the purchaser
%ep him afterwards. Trover is the form of
Action. Ladd v. Rogers, 11 Allen, 209,

But a subsequent ratification of a contract
?de on Sunday makes it valid. Sargeant v.
8““«, 21 Vt. 99; Sumner v. Jones, 24 Vt.
8}: 5 Johnson v. Willis, 7 Gray, 164; seealso
Y ith v, Bean,15 N.H.577; Clough v. Davis,

N.H. 500.

A sale and delivery of property on Sunday,
tho'Jgh contrary to law, cannot be rescinded by
Sither party, Moore v. Kendall, 1 Chand. 83.

A guaranty for the fulfilment of a lease exe-
i";lted on Sunday is void, although the lease
J{Ilot executed until a week day following.

erriam v. Stearns, 10 Cush. 257,

§ Where a letter is written and delivered on

Unday promising pay for the performance of

ices, and there is no proof of agreement to
orm the same, action may lie thereon for
g ok day services, Tuckerman v. Hinckley,

Allen, 452, Tt is not sufficient to avoid a
it‘"‘day contract, that it was entered into then:
v must be consummated on that day. Adams
8'176"1!/. 19 Vt. 858 ; Sumner v Jones, 24 V&,
to . So where A. on Sunday proposed to B.
othwork for him, and B. on Monday, with

ers, took the subject into consideration,
went to work on Tuesday, it was held

v B. could recover for services. Stackpole
séat’symond‘\r, 3 Foster, 220, As has been
is, ed, a contradt made in Alabama on Sunday

A)’ the terms of the statute, void.
ha tumber of acts performed on Sunday

ve been held to be lawful. Thus a contract

¢ and executed on that day is valid to

88 title. @reene v. Godfrey, 44 Me. 25.
by tﬂmitt v. Earle, 81 Barb. 88. So where

S8teamboat company on Sunday landed and

red in a railroad company’s warehouse
S which were afterwards consumed by

fire, they having been sued and obliged to pay
for the goods, it was held that they were not
prevented by the Sunday laws of Virginia
from recovering in & suit against the railroad
company. Powhatan Steamboat Co. v. Ap-

potamoz R. R. (o., 24 How. 247 See Slade

v. Arnold, 14 B, Mon. 287.

In Massachusetts, 2 will executed on Sunday
is valid. Bennett v. Brooks, 9 Allen, 118,
So in New Hampshire, Perkins v. George, 1
Am. Law Rev. 755.

A question has often arisen, whether a con--
tract was made in point of time, so as to bring
it within the Sunday laws. Thus it has been
held that where a proposition was made on
Saturday and completed by a delivery on
Sunday, the contract was made on Sunday.
Smith v. Foster, 41 N.H. 215. So where an
agreement for use and occupation of land was
made on Sunday, it was held void; but, if
entered on and occupied, an action will lie for
useand occupation. Stebbins v. Peck, 8 Gray,
553. A note executed on Sunday but deli-
vered on some other day, has been held valid.
Lovejoy v. Whipple, 18 Vt. 879; Goss v.
Whitney, 24 Vt. 187; 8. c. 27 Vt. 272; Hilton
v. Houghton, 35 Me. 143 ; Bank of Cumber-
land v. Mayberry, 48 Me. 198. See Ray v.
Catlett, 12 B. Mon. 532; Clough v. Davis, 9
N. H. 500; Sherman v. Roberts, 1 Grant’s
Cases, 261,

In Massachusetts, if the charges on a party’s
day book, on which he relies as evidence of
his claim, are dated on the Lord’s day, he
must show that the sale was not in fact made
on that day, or he cannot recover. Bustin v.
Rogers, 11 Cush. 846, But the Court will
draw no inference from the date of the contract,
on & motion in arrest of judgment. Hillv.
Dunham, 7 Gray, 543.

The case of Adams v. Gay, 19 Vt. 858, is_
very instructive in showing the effect of Sunday
laws generally upon contracts.

The legislation of New York differs from that
of any other State. It provides that there
shall be no servile labor or work on that day,
but allows the sale of meats, milk, and fish be-
fore nine o'clock in the morning. Under this
statute, it has been decided that any business
but judicial may be done on Sunday. Boynton
v. Page, 13 Wend. 425; Miller v. Roessler,
4 E. D. Smith, 234; Sayles v. Smith, 12
Wend.b57; Greenbury v. Wilkins, 9 Abbott's
Practice R. 206 ; Batford v. Every, 44 Barb,
618.

In the case of Smith v. Wilcoz, 25 Barb.
841, 5. ¢ 24 N.Y, 863, the distinction between
business and servile labor is pointed out.
There it was held, that no action would lie for
advertising in a Sunday paper ; but an agree-
ment made on Sunday to publish an advertise-
ment on a week day is valid. Work by an
attorney’s clerk on Sunday has been held to
be servile labor, for which no compensation
could be had as extra services, Watts v. Van
Ness, 1 Hill 76; but a contract to transport
property is not void because the transportation
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commences an that day. Merritt v. Earle,
31 Barb. 88. '

In Ohio and Indiana, by the terms of the
statute, ‘‘ eommon labor” is forbidden on Sun-
day. This phrase has received a different
construction in the two States. Thus in Ohio
a contract made on Sunday is held valid.
Bloom v. Richards, 2 Ohio St. 387; MeQatrick
v. Wason, 4 Ohio St. 566 ; Brownv. Timmany,
20 Ohio, 81; Swisher v. Williams, Wright,
764. But a merchant may not sell wares on
that day. Cincinnati v. Rice, 156 Ohio, 225.
In Bloom v. Richards, the Court remarked :
*The statute prohibiting common labor on the
Sabbath could not stand for a moment as the
law of this State, if its sole foundation was

- the Christian duty of keeping the day holy,
and its sole motive was to enforce the observ-
ance of that day. It is to be regarded as a
mere municipal regulation, whose validity is
neither strengthened nor weakened by the
fact that the day of rest it enjoins is the
Sabbath day.

In Indiana, on the other hand, a contract
made on Sunday is void, as a note or bond.
Reynolds v. Stevenson, 4 Ind. 619; Link v.
Clemmens, T Black. 479; Bosley v. MeAllister,
18 Ind. 565. Subsequent ratification, how-
ever, makes it good. Banks v. Werts, 13 Ind.
203. In the same State it has been solemnly
held that *gambling is not an act of common
labor or usual avocation” State v. Conger, 14
Ind. 396 ; the accuracy of which, some who
have travelled upon the rivers of the West
might doubt.

The statute of Tennessee much resembles
those of Ohio and Indiana. By its terms,
‘‘the practice” of the common avocations of
life on Sunday is forbidden. :

The statutes of Illinois and New Hampshire
seem to be, upon their face, most liberal. Bi
the terms of the first, no use of the Sabbat
is forbidden, except that which *disturbs the
peace and good order of society ;" and in New
Hampshire such ordinary business or labor is
forbidden only as is carried on * to the disturb-
ance of others.” The interpretation in the
last State, by the Court, of what constitutes
a legal “disturbance of other,” narrows to a
great exten this seeming liberality. In Varney
v. French, 19 N.H. 233. a contract for the sale
of a horse was made on Sunday, and a note
given. This was done at the house of the
plaintiff, whose wife was present in the room
reading a paper. The Court held that the
note was void, the giving of it being, under the
circumstances, a disturbance of others under
the Statute ; and that an act is none the less
within the statute although other persons pre-
sent may not object to its performance. 4/llen
v. Deming, 14 N.H. 183 ; Clough v. Shepherd,
11 Foster, 490 ; Smith v. Foster, 41 N, H.
215. But such a contract may be subse-
quently ratified. .Smith v. Bean, 15 N, H.
b77; Clough v, Davis, 9 N. H. 500. As to
what constitutes a Sunday contract, see Smith
v. Foster, 41"N.H, 215.

In Penhsylvania, wordly ‘employment or
business” is forbidden on Sunday. Under
this act, contracts have been held to fall, as 8
bond or note. Kepner v. Kegfer, 6 Watts,
831; Foxv. Mensch,8 W.&S. 444 ; Heydock
v. Tracy, 8 W. & S.507; Morgan v. Richards,
1 Browne, 171, In this State, the question
has been raised, whether a marriage entered
into on Sunday was valid, and it was so held;
but, upon the question of the validity of the
marriage settlement made on that day, the
Court were divided. Gangwere's Estate, 14
Penn, St. 417,

‘Where a party has set up a claim for damages,
the question has arisen whether the fact that
he was, by the Sunday law unlawfully engaged,
was a good defence. This has been held to

80 in -Massachusetts. Bosworth v. Swansey,

10 Met. 363 ; Jones v. Andover, 10 Allen, 18;
Stanton v. Metropolitan, R. R. Co. (not yet
reported). But in Etchberry v. Levielle, 3
Hilton, 40, it was held no defence to a suit for
damages arising from a tort inflicted during &
game, that such game was unlawful. See also
Mohney v. Cook, 26 Penn. St. 342, and Phila-
delphia R.R. Co.v. Tow Boat Co. 28 Howard,
209, where damage was done to a vessel sail-
ing on Sunday.

With the large number of foreigners found
in some of our States, it is not remarkable that
the Courts have been called upon to settle
whether the legislature can, by such enact-
ments as Sunday laws, restrict them in the
use of their property, limiting its value, and
calling upon them for an observance of Sundaz
in a manner so different from that to whic
they have been accustomed in their own coun-
try. Thus in New York, in Zindenmuller v.
People, 33 Barb. 548, it was claimed that the
law forbidding the opening of theatres on
Sunday is a * deprivation of the citizen of his
property,” under the Constitution; but the
Court, in an opinion of great length, refuse to
sustain this position.

In Bz parte Andrews, 18 Cal. 678, the pro-
vision prohibiting all persons from openin
their places of business on Sunday, was held
to be not unconstitutional. This was affirmed
in Bz parte Bird, 19 Cal. 180,

For acts of charity and necessity there is
universal exception from the effect of the Sun-
day laws; but what shall be so held has given
rise to a diversity of decisions. The legal
definition of a work of necessity is well stated
in Flagg v. Millbury, 4 Cush. 243, where the
Court say that a physical and absolute neces*

sity is not wanted; ‘“but any labor, business .

or work which is morally fit'and proper to b
done on that day, under the circumstances 0

the particular case, is a work of necessity .

within the statute.” 8o that the repairs of 8

road, which should be made immediately, is 8-

work of necessity ; and the fact that it woul

have to be done on Sunday is no defence iB
an action for damages arising from a defect i8
an action for damages arising from & defect i
the highway. So if property is exposed to 88
imminent danger, it is not unlawful to pre’

SN
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Serve it and remove it to a place of safety on
) unday ; as where a plaintiff agreed to collect
0gs scattered by a storm, and defendant agreed
&b take them away on the next day, which
ct)ould be a Sunday, Tuesday, or Friday, the
N ntract was held to be binding. Parmales
& Wﬂkg, 22 Barb, 589. So labor on merchan-
88 which A. has agreed to ship, and where
O0ger delay is dangerous on account of the
I;’Bmg of navigation, is within the exception.

cQatrick v. Wason, 4 Ohio St. 566,

In Alabama, a contract made on Sunday, to
Save a debt or avoid a threatened loss, has
2 n held valid. Hooper v. Edwards, 18 Ala.

0; 8. c. 25 Ala. 528. The hire of & horse
;‘n carriage on Sunday by a son to visit his
%ther in the country, was held to be a valid
In“tl'act. Logan v. Mathews, 6 Penn. St. 417.
is Massachusetts, where travelling on Sunday
' Prohibited, in Buffinton v. Swansey (an un-
heported case, tried in Bristol County, Novem-

o Term, 1845), the facts showed that a
Young man, who worked at a distance during
f ® week, received injuries arising from & de-
,he.ct in the highway, while proceeding to visit
l':i' betrothed on Sunday, and the point was
s Bed, and discussed by the court, whether

‘lch' visit might not be an act of necessity or
th ty. The question, however, never reached

® full Court,

o he letting of a carriage for hire on Sunday
o I g belief that it was to be used in a case
t..‘c“ecessnty or charity, when it was not in
t 80 used, has been held not to be an offence
dier the statute. Meyers v. The State, 1
'Snnh. 502. The supplying of fresh meat on
7 hday is not a necessity in Massachusetts.
Ones v, Andover, 10 Allen, 18. The case of
w‘::e v. Goff, 20 Ark, 289, if the facts are
tog ectly reported, would seem to be one of
%great strictness of interpretation. Defen-
wh t was poor ; had no implements to cut his
M, deat, which was wasting from over-ripeness ;-
eys Be could borrow none until Saturday
®ning. He exchanged work with his neigh-
hig during the week, hired a negro, and cut

28 own wheat on Sunday. Held no justifica-

N for breaking the Sabbath.

;2 1618, James the First of England issued
le: famous *“ Book of Sports,” in which are
" wur Out the sports which *may be lawfully
of 1 OF Sunday.” This was in consequence
of p e complaints of the arbitrary interference
ia q0ritan magistrates and ministers ; and it
1 therein provided that * the people should
dig after the end of divine service, be
lay 2tbed, letted or discouraged from any

wl‘:} recreation.” The Statute of Car. I, c.
V;ith ich prohibits sports on Sunday, did away

the effect of the ** Book of Sports;” and

-

stat:s?imil” law is to be found in most of the -

for -2Velling upon the Sunday is especially
:{l‘l’s‘dden in some of the Smtei viz.,pMassa-

nd etts, Vermont, Connecticut and New York.
"'he:r these statutes, it has heen held that
diﬂtge a horse has been let to go a certain

tice on Sunday, and is driven further, and

- Texus, Michigan,

go injured, no action will lie for such injury.
Gregg v. Wyman, 4 Cush. 822. So where a
horse was injured by fast driving on Sunday.
Way v. Foster, 1 Allen, 408. In Maine, it is
held that no action lies for the death of a horse
by fast driving on Sunday, but that trover for
conversion will. Morton v. Gloster, 46 Me,
520. See Woodman v. Hubbard, 5 Foster, 67

In Bryant v. Brideford, 39 Me. 193, a horse
was let on Sunday, and an injury occurred
after the legal expiration of the day. The
town was held liable for an injury arising for
want of repair of the road. .

In Massachusetts, the Courts have been
recently called upon to give an interpretation
to the word * travelling,” in two recent cases
which are not yet reported. In Hamilton v.
The City of Boston, the plaintiff received an
injury on Sunday from a defect in the high-
way. The Court held that walking half a
mile in the streets of Boston on Sunday
evening, with nointention of going to or stop-
ping at any place but the plaintiff’s own house,
was not travelling within the meaning of the
Lord’s Day Act; but in Stanton v Metropoli-
tan R. R. Co., where plaintiff received an
injury by being thrown from one of the
defendants’ horse cars, while on the way to
visit a friend, it was held that the plaintiff was
travelling in"violation of the Lord’s Day Act.
In England, where the Sunday law forbids the
gelling of ale or spirit to any but travellers on
Sunday, it is held that “a man who goes &
short distance from home, for the purpose of
taking refreshment, is not a traveller.” Taylor
v. Humphreys, 10 C. B. (N.8.) 429. .

The carrying of the United States mail on
Sunday awakened a discussion, which became
important in a political point of view, about
the year 1830, and was made the subject of
party issues. (See the Report of Hon. R. M,
Johnson, of the Committee of the United
States House of Representatives, which shows
how serious a consideration was given to the

uestion.) Before this, in Massachusetts, it
had been held that one carrying the mails on
Sunday could not be arrested, but not so his
passengers, *‘nor may he blow his horn to
the disturbance of serious people.” Common-
wealth v. Knoz, 6 Mass. 76. Although the
mails were allowed to tzavel on Sunday in
Massachusetts, it was not so with the Chief
Justice of the State and his associates. An
indictment was filed against them in 1793 for
travelling on Sunday, and they found it neces-
sary to humbly petition_ the Legislature to
authorize a nolle prosequi. .

In Rhode Island, Pennsylvania, Maryland,
Virginia, North Carolins, South Carolina,
Georgia, Kentucky, Inglnxmﬁ Mlsmg;{ppl, Ii-

is, Alal Missouri, Arkausas, Y isconsin,
ols, Alatass and Florida, travelling-is

t forbidden on Sunday.
m,’ln Pennsylvania, it has been held that the
gtatute does not forbid travelling. Jones v.
Hughes, 5 S. & R. 299. But it does not allow
r horse car to be driven on that

an omnibus o
day, it being held a worldly employment and
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breach of the peace. Joknston v. Common-
wealth, 22 Penn. St. 102. This has been
recently overruled in Sparkawk v. Union Pas-
senger R. R. Co., not yet reported. So the
hire of a horse for a pleasure excursion on
Sunday cannot berecovered. Berrillv. Smith,
2 Miles, 402.

By the Delaware statute, carriers, pedlers,
and stage drivers are forbidden from driving
or travelling on Sunday. The Ohio statute
provides that emigrants are not affected by its
terms; and that of Tennessee, that nothing in
the statute shall prevent travellers or persons
moving with their families.

What effect a contract made on Sunday,
and 8o void, has upon the rights of third par-
ties, has been considered by the courts.
Thus a note made and delivered on Sunday,
though illegal, if indorsed before maturity,
without notice of any defect, to a bong fide
holder, cannot be impeached in his hands.
State Bank v. Thompeon, 42 N. H. 369 ; Bank
of Cumberland v. Mayberry, 48 Mo, 198
Allen v. Dening, 14 N. H. 183, A deed on
Sunday cannot be avoided by a stranger to
the transaction claiming by a subsequent levy.
Greene v, Godfrey, 44 Me, 25; Richardson v.
Kimball, 28 Me. 463. See Saltmarsh v.
Tuthill, 18 Ala. 890,

An extended examination of thé Sunday
laws, with their differing terms, and of the
various and conflicting decisions under them,
suggests the inquiry as to what legislation
is best fitted to accomplish that which every
good citizen desires — a proper observance
of Suriday. A thorough discussion of this
question opens the door to the arguments which
have been offered on both sides in such num-
bers upon the propriety of setting apart any
day of the week, especially as a day of worship;
it ‘being contended by some that all days
should, in their religious observance, be alike.
Persons holding these views agree, however,
that there is a necessity, in the physical nature
of man, for occasional rest, and that therefore
a cessation from work at fixed intervals is
proper. In support of this position, they cite
the meaning of the Hebrew word rendered
* Sabbath,” which is rest; and claim that the
only thing commanded by the Scripture is
rest ; that the space of six days seems to be
the natural limit of successive labor without
physical injury; and that therefore, as a mere
regulation for the preservation of the public
health, there should be a law forbidding labor
on each seventh day. See 2 Ohio St. 387.
The result of the decree of the National Con-
vention of France, 8 Brumaire, An 2 (Oct. 24,
1793), whereby the decade or period of ten
days, of which the tenth was appointed as a
day of suspension of labor, was substituted
for the week, is also cited. Aftera period of
twelve years, the old division of time was
restored by Napoleon—one day in ten having
been found to give insufficient rest, The
translation of the Hebrew word Zadesh by the
word *“holg.” in the phrase * Remember the

Sabbath day, to keep it kolg,” is claimed by

some to be erroneous, and that the true import
of the word is “set apart.” For this there
seems to be the strongest authority in Calvin
(Comm. on Gen. ii. 8), and Bishop Horsley
(Sermons 32 and 28 on Christian Sabbath).
Soe also the meaning of the word, as illustrated
by Dr. Campbell (Dissertation VI, Part IV,
prefixed to his Translation of the Gospels.)
From this it is claimed by some, that there is
no divine command for the religious keeping
of any day of the weck.

On the other hand, there area large number
of Christians who believe that the observance
of Sunday is a divine appointment (see
Hessey’s * Bampton Lectures,” which contain
an exhaustive discussion of the whole Sun-
day question), among whom there are some
who-would have enférced it in the strictest
manner; 80 that the early Connecticut statute
before mentioned, would not be held by them
too severe, nor the interpretation of the word
* necessity” in Arkansas too narrow, State v.
Goff, 20 Ark. 289; while others would have
the legislation so shaped as not to make it ob-
noxious to the community.

It is difficult for any one who has read Dr.
Whately's “Thoughts on the Sabbath” fo
escape his result— that the Lord’s day nas
no connection with the Jewish Sabbath, and
has no divine origin ; neither was it established
by the apostles, but by the Church. Those |
who are embraced in this class, for the most §
part_hold that the religious observance of
Sunday is most valuable for the moral nature
of man, and that every assistance for its main-
tenance should be given it by the law. The
Jows, Seventh-day Baptists, and other so called .
sabbatarians, think that the seventh day should
be the one selected, and would call legislation 1
to assist them in enforcing it. There are |
many qualifications, not alluded to, in the 3
opinions which have been held, as to what
shall constitute a proper observance of on®
day in seven; but those above stated are .
thought to give the main features of this
many sided question. What manner of legig- |
lation will combine and reconcile them all it §
is not easy to conceive. Perhaps the statutes ;
of New Hampshire and Ilinois would best
theoretically, meet the case. It will be re =
membered, that no labor in those States 18
allowed to the disturbance of others; but the
case of Varney v. French, 19 N. H. 23%
alluded to above, shows how narrow its terms &
may become by interpretation. Perhays if it
were left to the jury to say what constitutes 8 °
“ disturbance,” the difficulty might, in 8 : :
measure, beremoved — American Law Review §

The shortest will extant is possibly that of |
Lord Wensleydale, which wns proved on the 8t
ultimo. It runs thus:—:« This iy the last Wi
of me, James, Lord Wensleydale. Igiveall ®J &
property. real and personal, aud ali I have i? -
the world, and that [ have the power to diSPO“«
of. to my beloved wife (Ceci.in, her heirs ap®
executors, abolute'y. This 25t day of Nove” |
ber, A. D. 1863 WeNsLEYDALE "  The estatd
was sworn uader £120,000. — Soutk London Preét §
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SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIPE.
FOTES OF NEW DECISIONS AND LEADING
CASES.

ApyiNisTRATION — GoOD-WILL OF BUSINESS —
Srature or Fraups, — Held, affirming Christic v-
Clark, 16 C. P. 544, and the judgment of the

unty Court in this case—

L. That the grant of letters of administration
haq relation back to the death of intestate, so as
%o enable the administratrix to sue upon a con-

made by her before such grant, for the sale
of the good.will of intestate’s business as a
Surgeon and physician.

2. That although the administratrix was not

und to sell such good-will, yet, having done so,

e proceeds were assets, for which she must
Sceount,

8. That as the vendor’s part of the bargain was
to be performed within a year, the Statute of
?’ auds did not apply.—Margaret Christie, admin-
Wiratriz of Robert Christie, v. Clark, 271 U. C.
QB 2

Licexszs 1o cur Trueer — C. 8, C.Ca. 23, — A
tense to cut timber, under Con. Stat. C. ch. 23,
by the Statute the effect of a grant of tho
ber cut. and though not under seal it is not

Tevoked by the issuing of a patent for the land.

~HMcMullen v. Macdonell, 27 U.C. Q. B. 36.

RupLeviy — DisTrEss FOR TAxEs — G0ODS DIS,
TRANED orr prEMIsES AssEssED—C. 8. U. C. cn. 55
~~ Previous occuPANT ASsESSED — LiABILITY oF

RE OCCUPANT, THOUGH NO DEMAND — PLEADING.
“~Held, on demurrer to the plea and avowry set
%t below, and reversing the judgment of the

unty Court, that the goods of a future occu-
Pant, who took possession of premises after as-
Sessment, and was in possession before the return
of the collector’s roll, were liable to distress for
es assessed in respect of the premises against
© previous occupier; and that a demand upon
to;ll] before distress was not Dnecessary, as the
ector had already made one on the previous
O¢cupier, which was all that the Assessment Act
Tequired,
diEd(-i’ also, that the goods were liable to be

Strained, though they were not at the time on
1 ;I?""Perty actually assessed.—Anglin v. Minis,

. C.C. P. 1170.

m:::lnwu— CONTRIBUTORY NEGLIGENCE — NEGLE-
\i’ln' or' FELLOW SERVANT— COMMON EMPLOYMENT.
for t.zmtlﬁ as administratrix sned the defendants
acei] e death of her husband, caused by a railway
ot ent. It appeared that deceased, with three

rs and a foreman, was employed with a hand

car in clearing snow from the track near Lime-
house station. The foreman saw a freight train
approaching at speed a quarter of a mile off, upon
which he left the men, telling them “to clear,”.
and walked towards it waving a flag. Two of
the men stepped aside when it came up, but de-
ceased and the other man ran in front of it along
the track, until it drove the hand-car against and
killed them both.

Held, clearly a case of contributory negligence
on the part of deceased; and & nonsuit was
ordered,

One of the brakesmen on the train swore that
the brakes were defective, and that the train
therefore could mot be stopped in obedience to
the proper signal, which was up. It appeared
however that the defects mentioned by him could
have been removed by tightening a bolt or
ghortening a rod, which any one employed by
the defendants could have done in a few minutes ;
and other witnesses swore that with the brakes
as they were after the accident the train could
have been stopped, that it came up at a speed
shewing no intention to stop at all, and with the
engine reversed ran a quarter of a mile past the '
station, and that at the next station, on the same
grade, and with the same brakes, it was stopped
without difficulty.

Held, that these facts conclusively shewed the
negligence not to have been that of the defen-
dants, but of their servants engaged ina common
employment with deceased, and for which there-
fore the defendants were not responsible.—Sarah
Plant, administratriz of William Plant, v. The
Grand Trunk Railwag Company of Canada, 27
U.C.Q B."8.

—

——

ONTARIO REPORTS.

QUEEN’S BENCH.
IN RE Gmaxp aND Tag CORPORATION OF
TowN of GUELPH.

Tavern and Saloon Licenses—13 & 15 Vic. nhpal 6%
Held, that under 13 & 14 Vic. ch. 85, the Muntcipal Corpo-
rations had power to discriminate between the t%xﬁqrent
kinds of public houses, and that they were ag (:;de,
therefore, to charge differently for 8 saloon and a tavern

i f tions.
license, and to requfts %?ﬁﬁi‘%‘?rﬁ?‘mm, 1867.1
Palmer, in last Easter Term, obtained a rule
oslling upon the Corporation to show cause on
the first day of this térm, why the sixth clause
of by-law Ko. 65 of the Town of Guelph, passed
e ooy, 1856, should ot be quashed, with
coets, on the following grounds : 1. That the by-
1sw, by the sixth ¢lause, attempts to impose a
discriminating tate for tavetn licenses, which is
by any power conferred on snid
i . 2. That the said clause
imposes & duty on & saloon Hoense differing from
the daty on & tavern license, no such distinction

being recognized by the Municipal Acts.

TRE



106—Vol. IV.|

LOCAL COURTS' & MUNICIPAL GAZETTE.

[July, 1868.

The rale was drawn up on reading the affida-
vit of the applicant Grand, and & certified copy
of the by-law. The applicant stated that, from
1860 to the time of the swearing of the affi-
davit (3rd June, 1867), he had been the proprie-
tor and keeper of a tavern or house of entertain-
ment in Guelph, for the retail of spirituous, fer-
mented and other manufactared liquors, to be
drunk therein : that during each of the prior
years and the present year the Council, on his
petition, granted him a license to keep a tavern:
that the Council exempted him and other persons,
not exceeding in all four in any one year, from
the necessity of having all the Decessary accom-
modation required by the Statutes of this Pro-
vince : that in each of the said years the Trea-
surer of the said town compelled him to pay $101
for his certificate, to enable him to obtain from
the Collector of Inland Revenue (on payment to
such officer of the Provincial duty, amounting to
810) a license to keep a tavern as aforesaid : that
the Treasurer informed him that $100 of such

* charge was made under olause six of such by-law,
and $1 under clause 14 of the same.

The by-law itself was entitled * Taverns and
Inspectors,” and it recited that it was expedient
to make provisions relating to the inspectors and
houses of entertainment. The second and third
clauses declared what accommodations every inn
and tavern keeper should at all times provide for
guests, and for stabling for horses, hay, oats,
&c. By the fifth clause, every person to whom
an inn or tavern license shalil be granted shall
pay to the Treasurer £10, in addition to the Im-
perial tax, and to keep a temperance hotel shall
Pay £6; and then, by the sixth clause, the one
referred to in this rule, it was provided that
every person who should obtain a license to keep
a saloon should pay to the Treasurer £25, and
should be subject to all the conditions and regu-
lations contained in the same by-law relating to
inn and tavern keepers, except 8o far as stabling,
oats, hay, bedding and bedrooms wers concerned,
and that all saloons should be closed at or before
eleven o’clock each night, and during the whole
of the Sabbath.

During this term J, H. Cameron, Q.C., shewed
cause. .

He filed in answer the affidavit of Jas. Hough,
the Town Clerk and Treasurer of the Corporation,
which stated that the hy-law in question, before
the final passing thereof on the 8rd of December,
1856, was duly approved by a large majority of
the electors of the Town of Guelph, in manner
provided by the Municipal law: that before and
gince the passing of it there were and have been,
* and there are now, houses of publio entertain.
ment in Guelph for the sale of spirituouns liquors,
known as saloons, which houses are the saloons
referred to in the sixth clause, and exempt from
Pproviding stabling, &o., as therein stated, being
8pecial privileges granted to them over ordinary
taverns; that for several years past, up to some

time in this year, the applicant kept a saloon jn’

Guelph by the name of * The Shades Saloon,”
and in his yearly application for license to keep
sach saloon named his house as ** The Shades
Saloon ;” that the Council, in granting licenses
to the applicant and other saloon keepers, refer-
red to sach licenses as saloon licenses, as distin-
guished from ordinary taverns : that the appli-
cant always sought and obtained his license uan-

der the sixth clause, and availed himself of the
privileges which that clause-gives to saloons :
that in June last the applicant sold bis property .
in the said saloon to one Kenet, aud the applica-
tion to transfer the license issued for such saloon
was supported by a certificate as to the charaoter
of Kenet, which was drawn up by the applicant
and signed by him and others, and it reforred to
the premises in question as “Grand’s Saloon.”

Palmer supported his rule.

The Statutes referred to are cited in the Jjudg-
ment,

Mogn1sox, J., delivered the judgment of the
Court.

The by-law in juestion was passed under the
provisions of the 18 & 14 Vic. ch. 65, sec.4, and
after the passage of the Act 16 Vie. ch. 184,
which enacted, by the fourth clause thereof, that
any by-law requiring more than £10 for a license
should be approved and adopted by a majority of
the manicipal electors. .

By the fourth section of the 13 & 14 Vic. the
Council of each town had power to make by-laws
for limiting the number of inns or houses of pub-
lic entertainment in towns, for which licenses to
retail spirituous liquors to be drunk therein shall
be issued, and for fixing the terms and conditions
which shall be previously complied with by any
pergon desiring such license, the description of
house and accommodation he shall have,&c., and
the sum which he shall pay for such license over
and above the duty imposed by the Imperial Act
14 Geo. IIL; and to make by-laws for similar
Purposes, with respect to ale or beer houses,and
other houses for the reception and entertainment
of the public, where fermented or other manufac-
tured liquors are sold to be drunk therein.

It is obvious that the Legislature intended by
these general provisions that the Town Council
should have the power of discriminating with
respect to houses of entertainment, determining
the description of the house and accommodation,
the terms and conditions upon which the keepers
thereof were to obtain certificates for license,
and the sums they should pay the treasurer for
every such described class of houses of pablic,
entertainment. The Statute itself is entited -‘An
Act relative to Tavern Licenses,” and its pream-
ble refers to taverns, beer shops and houses of
public entertainment, and in the enacting clause
refers to inns and houses of, &c. Since the pas-
sage of that Aot the laws relating to licensing -
such houses in some respects have been changed
and were embodied in the Consolidateq Statutes,
and lately re-enacted by the Municipal Act of
1866, but all by-laws passed under the various
Statutes so consolidated have been saved, and
such by-laws remain in forge, except in go far as
they may be inconsistent with the later legisla-
tion.

All these Statutes, by the use of the general
term houses of public entertainment, intended to
include, besides those specially named, every
kind of house in which spirituous liquors were
drunk, and in the various Statutes in Upper Ca-
nada they are referred to under different classes,
i. e., taverns, inns, hotels, ordinaries, and victu~
alling houses, and public houses ; and no doubt
these various houses are, in many respects, dif-
ferently kept and sustained. We find nothing in
any of the Statutes shewing an intention on the
part of the Legislature that there should be 8
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Uniform duty imposed by the Municipality on all
8uch houses, while, on the other hand, the lan-
Buage used implies the placing a disoretionary
Power in the Council, to say what amount shall
be paid respectively by the keepers of the differ-
eut kind of houses, in order to obtain a license ;
and there are obvious reasons why it should be go.

The license grauted to the applicant for the pre-

fent year would be granted under the 251st sec. -

Of the Municipal Act of 1866, he paying to the
treasurer the amount specified in olause six of
Ebe by-law. That 2561st section enaots that,
‘Every tavern license shall be issued by the
Collector of Inland Revenue for the Revenue Di-
Vision in which the hotel, tavern, house, vessel
Or place to which the license is to apply shall be
Sltuate,” and that *‘the words ‘tavern license’
‘hjl\l menn and include any such license as afore-
8aid, and no other;” and by the preceding 249th
Bection, sub-sec. 1, tavern license certificates are
efined to be ¢ certificates to obtain licenses for

® retail of spirituous, fermented or other ma-
Wnfactured liquors, to be drunk in the inn, ale-
Ouse, beer-house or any other house or place of
Public entertainment in which the same is sold;”
% that, no matter what the house or place may
})0 called, the Collector of Inland Revenue is to
188ue to the party who produces the proper cer-
tificate from the municipality, a tavern license.

On the whole, we see nothing to sustain the
8t objection.

_ Then as to the second objection, it is somewhat
Hmilar to the first. It was pressed on the argu-
lent by Mr. Palmer that the term *‘saloon” was
B0t known to the law, or in the English language,
204 for that renson the by-law was bad. It is
Dot yged in the Statate, and the word saloon, in

€ sense used in the by-law, may not be found

0 8 dictionary ; yet, in common parlance, it is
Used every day, and is well understood to be a

Ouse or place in which spirituous liquors are
80ld and drunk ; and we find & case in this Court,
&u re Bazter and Hesson et al. (12 U.C. R. 139),
¥here s mandamus was asked for commanding
the Inspectors to inspect s house of the applicant

tted up as a saloon, and if found entitled to a
Certificate of his having complied with a by-law
Telating to the licensing of saloous passed ander

8 same Statute, 18 & 14 Vic., to grant him such
Sertificate ; and although the Court, in giving
Jadgment, said that the statute law says nothing
98 +aloons, yet the case shows that the term was
g:w and understood ; and the rule was refused,

cause the Court dil not judicially know the
Walifications that would fit a person to conduct
8 8aloon well. and would not overrale inspectors,
el O were by the Legislature made judges of

%80 mattors. :

b tis quite immaterial by what appellation the
li°“5° or place is known or called, if spirituous
]ig“(’l‘ﬂ, &e., are drunk or consumed in it. The
renses required, although called tavern licenses,
o° Dot restricted to houses of any particular de-
eomlnntlon, but the language used is intended to

Ver the sale in any and every house or place,

€r certain conditions and in a particular man-

%, of spirituous and other liquors,—the inten-

:n of the Legislature being three-fold : for re-

n'"'e purposes, the accommodation of the publio,
%) dto prevent houses in which such liquors are

“‘O:emg under the management of improper

8.

We have not overlooked the 220th section of
the Municipal Act of 1866, which precludes the
Council from giving to any person an exclusive
right of exercising any trade or calling ; but this
by-law refers to a class of houses of entertain-
ment restrioted in number, which the Councils
are authorized to license.

We are, therefore, of opinion that, en both
grounds, the application should be refased, and
the rule discharged with costa.

Rule discharged.

Tae Corrorarion or THE UniTED TOWKSHIPS
or BumLeigH, ANsTRUTHER, CHANDOS, Cam-
pier, Haroourr, Brurox, AND MoxMOUTH, .
HALES, ET. AL.

original road allowance—Trees taken from—Right of Muni-

cipalities to recover for—C. S. U. Ch. 5k, secs. 314, 331,
sub-sec. 5—Competency of wi'ness.

Held, that a township corporation, without having passed
any by-law on the subject, could maintain trespass for
cutting and carrying away trees growing upon Govera-
ment allowances for roads ; for the power to pass by-
laws for preserving or selling such trees, gave them also
the right to recover from a wrong-doer, their value,
which right might be exercised without any by-law.

Held, also, that a person who when the suit was brought
was entitled by agreement with the plaintiff to 25 per’
cent of the amount recovered for trees taken from such
allowances, but who before the trial had released his

ri(fht as regarded the land in question, was a competent

witness.
[81 Vic. Queen’s Bench, p. 72, 1867.

Taespass.—The declaration stated that before,
&o., there were surveyed and established divers
allowances for public roads within the said
united townships, upon which road allowances
timber trees of great value were growing : that
the plaintiffs, as a corporate maunicipality, were
entitled to the said timber trees; yet the defen-
dants, on divers days, &c., eatered upon such
road allowances, and cut down aud carried away
timber trees, and converted the same to their
own use,

The second count specified certain road allow-
ances in the northern division and one road al-
lowance in the southern division of the township
of Burleigh, on which defendants entered, and
cut trees, &o.

Third count: trover, for trees and timber.

Fourth : money counts.

Pleas.—Not guilty : a denial that sny of the
lands mentioned were the lands of the plaintiffs
or that any of the timber trees were the timber
trees of the plaintiffs; tha the goods iu the third
count were not the plaintiffs ; and never indebted
to the fourth count. Issue. A .

The case was tried at Peterborough, in April,
1867, before Joha Wilson, J. ) X

There were two questions raised. —First,
whether the plaintiffs could maintain trespass
for cutting and carrying awsy timber and trees -

wing upon Government allowances for roads,
marked on the ground in the survey of the town-
ships, assaming that these allowances had not
been opened out and become travelled highways.
Second, whether s person, Who when this suit
was brought was entitled by agreement with the
plaintiffs to twenty-five per cent. of the amount
which should be recovered by the plaintiffs for
trespass on and cutting and taking logs and tim-
ber off such allowances for road, but who before
the trial, by an instrument under seal, in con-
sideration of five shillings, had released his right
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to such per centage as to the lands stated in the
declaration, was a competent witness for the
plaiotiffs, the learned Judge baving received his
testimony. :

It seemed (though this part of the case was
not very clearly made out in evidence), that the
township of Burleigh was intended to contain
twelve concessions, and thirty-two lots of 200
acres each in each concession, the lots number-
ing from south to north. From lot No. 1 to the
line between lots Nos. 15 and 16, the survey
seewed to have been sufficiently well marked to
enable a surveyor in 1864, to trace and re-mark
the lines, &c. But from the south boundary of
No. 16, although there were some trages of the
eurveyor having been there, the marks of survey,
if ever there,were almost wholly lost ; and on the
application of tke Council of the County of Peter-
borough, D. P. 8. Fitzgerald was instructed in
January, 1864, to commence at the southern end
of the township and trace up the old lines as far
as the side road between the fifteenth and six-
teenth lots, and post them according to the
original plan of survey, while from the northerly
limit of No. 16, to the nmorth boundary of the
township he was to survey the lots twenty chains
wide by fifty chains deep, with a road allowance
of one chain at every fifth lot and at every
alternate concession. These instructions created
sixteen concessions with twenty-six lots in each,
oll lyiog north of No. 15, with allowances for
roads, differing from such as would have been
reserved on the original plan of survey ; and in
addition Mr. Fitzgerald reserved allowances for
roads round the waters and streams in the new
survey, for which he stated he had the authority
of the Commissioner of Crown Lands, such reser-
vations being more for the convenience of land-
ing than for use as roads. Owing, probably, to
the different plans of survey, the part surveyed
on the original plan was thenceforth called the
southern division, and the other part the northern
division of the township.

It was proved that prior to Mr Fitegerald’s
survey, the Crown had issued letters patent
granting several lots or parts of lots in what is
now called the southern division, and one grant
dated since 1864 was put in for & lot in the
northern division. Upon a question being raised,
the learned Judge ruled that the Crown was
bound by the adoption evinced in granting lots
according to the old survey in the southern
division, but that there wag no proof of any
survey before that made by Fitzgerald in the
northern division.

It was objected for the defendants that the pro-
perty in trees growing in spaces reserved in the
original survey as allowances for roads, which
had never been oleared, opened and travelled, was
not in the munieipality of the township, and that
they could not maintain trespass for cutting such
trees. The learned Judge overruled this objec-
tion, and reserved leave to the defendants to move
to enter a nonsuit upon it.

The plaintifis then gave evidence to establish
that the defendants had cut trees of considerable
value on some of the reservations for road, and
chiefly in the morthern division, and the jury
found a verdict for the plaintiffs.

In Easter Term, Hector Cameron obtained a
rule czlling upon the plaintiffs to shew causewhya
nonsuit should™ot be entered (leave having been

reserved td move), on the ground tbat the plain-
tiffs had no such right or interest in the property
in question as to enable them to sue in trespass
or trover, and that no by-law was proved to have
been made by the plaintiffs in relation thereto ;
or for a new trial, there being no evidence of tres-
pass to, or conversion of, any property of the
plaintiffs; and for improper admission of the
evidence of & party in whose direct and imme-
diate behalf the action was bronght.

In this term C. 8. Patterson shewed cause,
citing Cockran v. Hislop, 8 C. P. 440; Corpora-
tion of Wellington v. Wilson. 14 C. D. 299, 16
C. P. 124; Corporation of Thurlow v. Bogart,
16 C. P. 8; Municipality of Sarnia v. Great
Western Railway Co., 17 U. C. R. 65; Consol.
Stat. U. C. oh. 54, secs. 314, 815, 323, 324, 325,
831, 836, 337, 839,

Hector Cameron, contra, cited Corporation of
Sarnia v. Great Western Railway Co., 21 U. C.
R. 64; Cochran v. Hislov, 8 C. P. 440.

Drapeg, C. J., delivered the judgment of the
Court. )

Thq first question is as to the general right of
the plaintiffs.

We think that, upon the evidence given in this
case, we are warranted in assuming that the
survey made by Mr. Fitzgerald was the original
survey of the northern divisiun of the township ;
88 to the southern division, he simply retraced
and restored the work done in the original survey. -

We do not consider the question a3 to the right
to the soil and freehold of original allowances
for road to be open for argument in this Court.
In the Corporation of Sarnia v. Great Western
Railway Co.( 21 U. C. R 64), Burus, J., said
*‘ Wherever the Crown has laid out a road or
street without any reservation, I take it the soil
and freehold remains in the Crown, subject to
the easement which the public enjoys over jt.”
And in the judgment of this Court in Mytton v,
Duck (26 U. C. R. 61) in order to construe sec-
tions 814 and 886 of Consol. Stat. U. C., ch. 54,
80 88 mot to conflict, we adopted the suggestion
of Burns, J., in the above cited case, by limiting
the operation of the latter to cases where indi-
viduals have laid out streets or roads for the
public, and they have by user or otherwise be-
come public highways. The present case relates
to the construction of section 814, the language
of which leaves no room for douabt, if it be not
limited by section 336. We conclude, therefore,
that the soil and freehold of the roads jn question
was in the Crown.

But section 881 gave to Township Councils the
power to pass by-laws both for opening roads,
and (sub-section 6), for preserving or selling
timber trees, &o., on any allowauce or appropri-
ation for a public road, and the effect of this
enactment and the absence of sny by-law on the
subject are to be considered,

If there was no such provision, the property
in trees growing on the road allowances would,
undoabtedly, be in the Crown.

The leading object of the recervation of road .
sllowances however, was not to grow timber trees
upon them, but that that they shonld be subser
vient to the advantage of settlers upou land ad*
joining or near thereto, as well as of the geners
public. We are not prepared to hold that %
settler who cut down timber trees on an n loW-
ance for road bona fide, for the purpose of access
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:0 the lot on which he was settling, was liable to
": Crown or to any one else as a wrong doer. Nor
ohi we ready to affirm that a by-law of the towa-
tinp which prohibited under a penalty, the ocut-
pug down of trees by a settler, and for such a
th rpose would be within the spirit, though witbin
ne lette.r. of the Act a by-law *for the preserv-
otg of timber trees.” Dut it does not, on the
o er hand, follow that, subordinate to the lead-
fS object of road allowances, the right to sell,
muuqt.the.rlght to preserve, will not give to the
. mcxpah.ty a qualified property in the timber
‘{;5 growing upon such allowances.
th hf. power to sell does, in our opinion, give
e right to take the price for municipal pur-
2:5:5, and it must carry with it the power to
. nfer upon the purchaser a right to enter, cut,
0d take away what is sold to him; but if the
tl.Ovvnelnp Council has such & property in the
ees that they may sell them, and may pass
!ny ~laws to preserve them from depredation, which
ust be by inflicting & penalty, it appears to us
“';t to enable them to enjoy the full advantage
ot ich the Legislature meant to confer, they must
‘bﬂo have the right to recover from a wrong doer
tae value of such timber trees, when he cuts and
.n':’es them away. We think they have this right,
h unlike the power to preserve or to sell, that
tey need Dot pass & by-law in order to exercise
'dchwe thiuk, also, that they may recover for
ot a cause of action on a count framed as the
. thcount i, in which it appears to us the charge
imhe cutting and carrying away the growing
er. It is not a count guars clausum fregit.
. There remains only the question as to the
Wission of the witness Tallen. Before the
in'tldence Act it was well settled that whatever
e erest a witness may have had, if he was di-
m;ted of it by release or payment, or by any
¢ er means, when he was ready to be sworn,
m‘ere was no ohjection to his competency. Nu-
of"fous cases establish this proposition; many
mﬂlem, ez. gr , that of co-partaers, one of whom
‘ '~ made ecompetent by release, being strongér
he’"l the present. The Evidence Act cannot be
ad w0 a8 to incrense the objections on the score
“ndCOmpetency. Iu the present case a relesse
er geal of all the witness's interest was pro-
uced and proved.
We think the rule should be discharged.

N —————————————————————em———
ENGLISH REPORTS.

CHANCERY.

Z, Viscountess GorT V. CLARK.
ke and air—Noise and vibration—Mandatory $njunction
—Damages.

Whers tne injury sought to be restrained has been com-
0{:‘1 before the filing of the bill, and the plaintiff has
noteﬂ“t‘ tance, d ded damages, the Court will
grant a mandatory injunction, even where the -

is substantial, but will direct an inquiry as to

es.
ner’:"u and vibration occassioned by a steam engine and
nui ular saw considered an annoyance amounting toa
Sance, in respect of which an inquiry as to damages

D:,.“ granted,

co'#‘.v. Pritchard, 14 W. R. 212, L. R. 1 Ch. 244,
Deg idered.

Tee of Stuart, V. C., affirmed.

This was an appeal from a decision of the

x.icef-Chancel]or Stuart. The plaintiff was own-
of a row of small tenemeunts in Grosse-street

Rathbone-place, which were let on lease to ten-
ants, who sublet them in lodgings to persons of
the working classes. Up to the month of August,
1864, at the back of the houses, fourteen feet
from them only, was the back wall of & range of
ancient stables in Black-Horse Yard, twenty-six
feot in height. The defendant in that month,
acquired the site of the stables, and began to
ereot thereon a factory, with an external wall
fifty-six feet high, which was bailt up to its fall
height in the month of December, 1864, and the
factory was completed and used soon after. On
the 10th of January the sgent of the plaintiff,
who had hitherto not complained, wrote to the
defendant, sud complained that the factory wall
interfered seriously with the access of light and
air to-the plaintifi’s houses, and on the 26th of
Jsnuary wrote again, demanding £800 as com-.
pensation, and requiring in the alternative that
the damage should be assessed by & surveyor.
The defendant in reply, offered to purchase the
freehold at a fair price, or to take & long lease
of the premises; but his offer was declined, and
s mandatory injunction threatened. The bill
was filed in April, 1865, praying that the defen-
dent might be restrained from erecting & wall
bigher than any wall which had existed on the
gite during the last twenty years, or raising any
wall, by whioh the access: of light and air to the
back of the house might be impeded, and that
the defendant might be ordered to reduce any
wall already built by him to a height not greater
than the original height of the stable wall, with
an alternative prayer for an inquiry as to dama-
gos sustaind by the plaintiff. The plaintiff did
pot move for an injunction, but after answer
amended her bill, and charged the existance of
s nuisance, occassioned by the noise and vibrs-
tion cansed by & steam-engine and circular saw,
which were at work in the factory from morning
to night, and the smell of paint, used in painting

.the * self-coiling revolving shutters,” of which

the defendant was maker aud patentee ; in res-
pect of which she prayed for an injunction or an
inquiry as to damages.

The Vice-CHaNcELLOR declined to grant the
injunotion, but directed an inquiry as to damages,
in respect both of the loss of light and air. an
of the annoyance caused by the noise and vibra-
tion. From this decision the defendent appealed.

Bacon, Q. C., and Bevir, for the sppellant—
We admit that the erection, to some extent, does
interfere with the plaintiff's light snd air, but
ber olaim is sn exaggerated one, snd is not put
forward in such a shape 88 to entitle ber to re-
lief in this court. She has herself made it &
question of damages only, and this is a mere bill
for £800, which ought to be dismissed, without
prejudice to her right to bring an sotion. Delay

12 also fatal to her olaim. She bas stood by. and

sllowed us to lay out £4,000, snd it was too

late in April, 1865, toask fors mandatory injune-
tion whegrtlll;’e building was praotically finished
in December, 1864, As the plaintiff is & revers-
foner, the dsmsge done to her is jnappreciable,
and the Court will not interfere on her behalf,
when the result would be the ruin of our trade.
They referred to Clarke v. Clark, 14 W. R. 115,
L. B 1Ch. 16; Durell v. Pritchard, 14 W. R.
212, L. R. 1Ch 244; Currier’s Company v, Cor-
bett, 18 W. R. 1066; Rabson v. Wittingham, 14
W. B. 291, L. R. 1 Ch 442,
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Greene, Q. C., and Walford, for the respond-
ent, were not called upon.

Woon, L. J —The strongest poiut in this case
is, that the demand of the plaintiff was in the
first instance shaped in the way of damages. As
regards the actual state of things in the present
onse, the question whether injury is or is not
done to the plaintiff in cases of this description
has been fully considered in Clarke v. Clark
Durell v. Pritchard (ubi sup.) There is o wall
of fifty-six feet in height, erected by the defend-
ant in substitution for a wall of twenty-six feet,
aud at a distance of fourteen feet only, upon the
average, from the plaintiff’s back windows.
There is no doubt that the light and air have
been considerably diminished : at the same time,
88 is generally the case, some compensation is
given. There is a recess in one part of the wall,
and an open space left in another part, but wbat
guarantee has the plaintiff for the continuance
of such accomodation? This accomodation,
therefore, on which the defendant has Iaid some
stress in his evidence, cannot be taken into ac-
count in estimating the injury sustained. I ger-
tainly am inclined to think that Lord Cranworth,
L. (., onrried a little too far the principle laid
down by him in Yates v. Jack, 14 W. R. 618, L.
R. 1 Ch. 295, that the owner of ancient lights
is entitled not only to sufficient light for the pur-
pose of his then business, but to all the light
which he had enjoyed previously to the interrup-
tion sought to be restrained; but that is needless
to be considered here, as in the present case
there was an absolute interference with the plain-
tifl’s light. That being so, there is no question
but that the plaintiff might have filed her bill,
#nd moved for an injunction while the factory
was in course of erection. Now the factory was
completed for all practical purposes in December,
but the plaintifi"s agent first complained on the
10th of January. The remarks of Sir G. Taruer,
L. J., in Dureil v. Pritchard, as to the practice
of the Court with respect to mandatory injunc-
tions mean simply this —that the Court will not
interfere to the extent of pulling down a build-
ing already finished, unicss where very serious
demage would otherwise ensue, Delay on the
part of the plaintiff has been spoken of, but [
think that & month was not a very long time for
o reversioner like the plaintiff to become acquain-
ted with what was going on and make up her
mind to interfere. The case originally assumed
the complexion of a mere question of damages ;
but £800 is a large sum, and the defendant did
not choose to come in to such terms, It cannot,
however, be said that the light and air enjoyed
by another may be taken by any one with impu-
Rity on the condition of paying him damages for
the deprivation, to be assessed Ppossibly some-
whut s claims of compensation are assessed
under the Lands Clauses Act; although the
Plaintiff may all along have been willing enough
to take damages, provided she could get the sum
she demanded. The question as to noige and
vibration rests on a different footing. The Conrt,
in my opinion, bas Jjurisdiction to direct an jn-
quiry ae to damages in this csse. It is in evi-
dence that a steam-engine and circular saw gre
iu constant work from morning to vight fourteen
feet from the windows of one'of the houses, and
that must be o annoyarce amounting to a nuyi-
sance, if Soltady. DeHeld, 2 8im. N. 8. 150, be

law. The decree of the Vice-Changellor must be
sustained, and the appeal dismissed.

8eLwyN, L. J.—I am of the same opinion.
The defendant has wholly failed to prove that
the delay of the plaintiff in commencing proceed-
ings to establish her right wus such as to disen-
title her to relief. With respect to the substan-
tial injury which the evidence shows the plain-
tiff to have sustasned, the case of Durell v. Prit-
chard, at first sight, would seem to justify the
Court in grantinga mandatory injanction. Rob-
son v. Wittingham, however, shows that that class
of cases has been carried too far. I think, there-
fore, that the Vice-Chancellor was right in limit-
ing the relief to an inquiry as to damages sus-
tained by the plaiutiff, and not granting & man-
datory injunction. The case gocs far beyond the
principle laid down in Clarke v. Clark, inasmuch
a8 it is olearly proved that the plaintiff has in
the present case sustained s ‘bstantial injury :
and 80 I agree with the Lord Justice that the
appeal must be dismissed.

e—.

CORRESPONDENCE.

Division Courta— Evidence of parties to suit.
To rae Eprrors or tax Law Joumvar.

GENTLEMEN, — A point has arigen in our
Division-Court here, upon which I should be
most happy to have your opinion.

It has been customary for our J udge, under
the 102nd section of the Division Court Act,
to allow plaintiffs to go into the witness box
as of right, and prove their claims, when the
amount is $8 00 or under. At the last Divi-
sion Court held here, objection was taken that
the plaintiff in a certain suit had no right to

swear to his claim until he first gave sufficient:

evidence to lay the foundation of his claim, or
to satisfy the Judge that a debt had been con-
tracted ; and that then it was discretionary
with the Judge to allow him to swear as to
the amount. The Judge absolutely refused
to listen to the objection, and said there was
no such law in the Division Court Act,

If the Judge is right, I see no senge what-
ever in the section.

I cannot see why a party should be allowed
to prove his own claim under $38 00, any more
than over that amount, unless the statute ex-
pressly gives him the right to do so, which I
think it does not.

By giving your opinion at length on the
section referred to, you will much oblige
Yours very truly,

INQUIRER.
Perth, July 17, 1868,

[See Editorial remarks.]—Eps, L. J,
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AUTUMN CIRCUITS, 1868.

Easterx Circurr.
The Hon. the Chief Justice of the Common Pleas.

g,thw'u........... weereee Wednesday. Sept. 2.
POPgmal... weesess  Wednesday . Sept. 16.
Perth. ceverecson seseese. Monday...... Sept. 21
embroke ., .. .. Friday........ Sept. 25.
rockville ... . Wedpesday . Sept. 380.
oruwall...... .... Wednesday . Oct. 14
iagston... ..ceeeeevevee. Wednesday . Oct.  21.
Mipraxp CirculT.
The Hon. Mr. Justice Hagarty.
B?]leville............ veere. Wednesday .. Sept. 30.
ieton ....ceeee' v ceeenees Monday...... Oct. 12,
8panee. .. ...... ceereeer. Thursday ... Oct. 15,
%’b_ourg reveseons sesseenee Tuesday...... Oct. 20,
phllby cervee s veesenesenss TuESANY... .0 Oct.  27.
eterborough .. . Monday...... Nov. 2.
ndsny..... .ceeeere oeeee Friday........ Nov. 6.
N1agara Circurr.
The Hon. Mr. Justice J. Wilson.
Owey.; Sound . ........ ... Tuesday...... Sept. 22
bl}me. ........ vevees Tuenday ..... Sept. 29.
Illtqn os neres ... Tuesdny ..... Oct. 6.
Amiiton........ ... Monday ...... Oct.  19.

‘t- gntharines. wweereee Thursday ... Nov. 6.
el'and................... Wednesday . Nov.

Oxrorp CircuIT.
The Hon. Mr. Justice Morrison.

C_“.YUga..... wvesascae oo Thursday ... Sept.
“;mcoe oo Tuesday...... Sept.

oodstock ... ... Tuesday...... Sept.
Btntford........ ... Tuesday...... Oct. 6.
Gl‘antford.. «.. Tuesday...... Oct.
B“el_ph - eeveseses Thursday ... Oct.
erlin ... .ceveevieseneeeee. Wednesday.. Nov. 4,

WesTeeN CIRCUIT.
The Hon. Mr. Justice A. Wilson,

wﬂlkeyton................ Wedunesday .. Sept. 16.
oderich.., «eeees Tuesday...... Bept. 22.°
Arnia . . . ... Wednesday.. 8ept. 80.

8°hdon ... Monday ...... Oct. 8.
t. Thom ... Tuesday...... Oct. 27.

atham ....... ......... Tuesday...... Nov. 3.
Audwich ........... ..... Tuesday...... Nov. 10.
Home CIieouIlT.

The Ho . the Chief Justice of Ontario.

County of peel .......... Thursday.... Sept. 24.

City of Toronto .
ounty of York ......... Thursday.... Oct.
S,

... Tuesday...... Oct. 6.
15.

—

—

APPOINTMENTS TO OFFICE.
\ .

CANADA GAZETIE.

Wi COUNTY COURT JUDGES.
mheh%.um MERCER WILSON, of Osgoode Hall, and
own of Simcoe, in the County of Norfolk, En?uim
Copusier.atlaw, to bo Judge of the County Court said
tyf.:: the place and stead of William Salmon, late of
me p , Esquire, deceased. (Gazetted 9th May, 1868.)

WILLIAM HORTON,
o of Oagoods Hall, and of the Ci
ofnLNldon in the Connt’y of M. ddlesex?ln}'tn Igmvince ?f
s e, Bhrhlesaciay, bt Byt g
for the County of M gex e
4 Province, (Gasetted 5th June,tly%s.)

* DEPUTY MINISTER OF JUSTICE.

HEWITT BERNARD, of the City of Ottawa, Esquire,
and of Osgoode Hall, Barrister-at-Law. (G&?t&q 20th

" May, 1868.)
ONTARIO GAZETTE,
ATTORNEY GENERAL FOR ONTARIO,
The Honorable JOHN SANDFIELD MACDONALD.
(Gazetted 16tn July, 1867.)
COMMISSIONER OF PUBLIC WORKS.
The Honorable JOHN CARLING, for the Province of
Ontario. (Gazetted 16th July, 1867.
COMMISSIONER OF CROWN LANDS.
The Honorable STEPHEN RICHARDS for the Province
of Ontario. (Gazetted 16th July, 1867.)

PROVINCIAL SECRETARY.

The Honorable MATTHEW CROOKS CAMERON, for
the Province of Ontario. (Gazetted 20th July, 1867.)

PROVINCIAL TREABURER.

_The Honorable EDMUND BURKE WOOD, for the Pro-
vince of Ontario. (Gazetted 20th July, 1867.)

ASSISTANT SECRETARY.

THOMAS CHARLES PATTESON, of the City of To-
ronto, Esquire, Barrister-at-Law, to be Assistant Secre-
tary and Deputy Registrar for the Province of Outario ;
such appointment to date from the 1st day of October,
A.D., 1867. (Qazetted 7th March, 1868.)

CLERK OF THE CROWN.

ROBERT GLADSTONE DALTON, of Osgoode Hall,
Esquire, Barristar-at-law, to be Clerk of the Crown an
Pleas, in the Court of Queen’s Bench, in the room and
stead of Lawrence Heyden, Esquire, d d. (Gazetted
27th June, 1868.) .

DEPUTY CLERK OF THE CROWN.

SAMUEL REYNOLDS, Junior, Esquire, of the Town
of Prescott, to be Deputy Clerk of the Crown and Clerk
of the County Court for the United Counties of Leeds and
Grenville in the room and place of W. H. Campbell, resign-
ed.. (Gazetted March 7th, 1868.)

WALTER RUBIDGE, of Brantford, Esquire, to be
Deputy Clerk of the Crown, and Clerk of the County Court,
for the County of Brant, in the room and stead of John
Harvey Goodson, Esquire, superseded. (Gazetted 6th
June, 1868.)

COUNTY ATTORNEYS AND CLERKS OF THE
PEACE.

JULIUS POUSSETT BUCKE, of the City of Ottawa,
Bsquire, to be County Attorney for the County of Lamb-
ton, in the room of Timothy Blair Pardee, resigned.

HENRY A. HARDY, of the City of Torouto, Esquire,
Barrister-at-law, to be County Attorney and Clerk of the
Peace in and for the County of Norfolk, in the room and
stead of William Mercer Wilson, Esquire, apﬁginted Judge
of the County Court of the County of. Norfolk ;

WILLIAM DOUGLASS, of Chatham, Esquire, Barris-
ter-at-law, to be County Attorney and Clerk of the Peace,
in and for tbe County of Kent, in the room and stead of
Alexander D, McLean, Esquire, deceased. (Gazetted, 6th
June, 1868.) . .
o TASD, EAMILION BOLRY, Bty Py

8, o Hall, Barrister-at-Law, for the Coun 3
in the room and stead of THOMAS MILLEB, KEsquire,
resigned. (Appointed 24th December, 1867.)

CLERK OF THE DISTRICT C(szl::‘ District
HENRY PILGRIM, Esquire, Clerk e ric
Court, for the District of Algoma, in the place and stead
of SEPTIMUS RUDYERD PRINCE, deceased. (Appoint-

ed 22nd October, 1867.)
POLICE MAGISTRATE.
DONALD BETHUNE, Esquire, Q. C., Barrister-at-Law,
for the Town of Port Hope. (Appointed 30th January,

1566.) STIPENDIARY MAGISTRATE.

CHA. ESTLEY LOUNT, of the City of Toronto,
ujm?mr-at-uw, to be Stipendary Magistrate, for
the Territorial District of Muskoka. (Gazetted 14th March.

186§~) INSPECTOR OF REGISTRY OFFICES.

The Honorable SIDNEY SIMTH, of the Town of Peter-
tor of Registry Offices in and for the
boro, o be I08PECOT G azetted 14th March, 1868.)

REGISTRARS,

CHARLES LINDSEY, Esquire, to be Registrar for the
City of Toronto, in the room and stead of el Sher-
wood, Esquire, d (Appointed December 24, 1867.)
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CHARLES WESTLEY LOUNT, of the Territorial Dis-
trict of Muskoka, Esquire, to be Registrar of said Territo-
rial District. (Gazetted 11th April, 1868.)

NOTARIES PUBLIC FOR ONTARIO.

DUNCAN DUGALL, of the Town of Windsor, Esquire,
Barrister-at-Law :

SOLOMON WHITE, of the Town of ‘Windsor, Esquire,

ter-at-Law ;
LaISAAC H. PRICE, of the City of Kingston, Attorney-at-
w

JAMES KIRKPATRICK KERR, of the City of Toronto,
Esquire, Barrister-at-Law ;

ROBERT WALKER SMITH, of the City of Toronto,
Attorney-at-Law ;

JOHN BUTTERFIELD, of the Town of L'Orignal,
Attorncy-at-Law ;

JOHN KLEIN, of the Township of Carrick ;

BENJAMIN FRANKLIN FITCH, of the Town of
Brantford, Esquire, Barrister-at-Law ;

JAMES F. MACKLEM, of the Village of Chippewa,
Gentlemen ;

FRANCIS ALEXANDER HALL, of the Town of Perth,
Gentleman ;

JAMES FLEMING, of the Town of Brampton, Esquire,
ter-at-Law ;

BAMUEL McCAMMON, of Gananoque ;

JAMES HARSHAW FRASER, of the City of London ;

RICHARD H. R. MUNRO, of the City of Hamilton ;

JOHN EDWARD ROSE, of the City of Toronto ;

ELIJAH WESTMAN SECORD, of the village of Madoc;

LOUIS BERNARD DOYLE, of the town of Goderich H

JOHN BURNHAM, of the Town of Peterborough, for
the Province of Ontario,

HENRY PRESTON, of the Village of Clifton, Gentle-
man, and CHARLES TAIT 8COTT, of the Village of
‘Wingham, Gentleman,

EDWARD STONEHOUSE, of the Village of Strathroy,
Gentltman, Attorney-at-law.

t.ﬁUBERT L. EBBELS, of Petrolia, Esquire, Barrister-
at-law.

FREDERICK D. BARWICK, of the Ci
Esquire, Barrister-at-law. (Gazetted 14th March, 1868.)

ALEX. 8. CADENHEAD, of the Village of Fergus,
Esquire. (Gazetted March 7, 1868.)

J. FLETCHER CROSS, of Fergus, Esquire, Barrister-
at-law;

of Toronto,

JOHN VANDAL HAM, of the Town of Whitby, Gentle-
man, and ROBERT COLIN S8CATCHERD, of the Village
of Bfrathroy, Esquire. (Gaetied 4th April, 1868,

ARTHUR 8. HARDY, of the Town of Brantford, and
DAVID HIRAM PRESTON, of the Town of Napanee,
Esquires, Bmhterq—nbhw. (Gazetted 18th April, 1868.

GEORGE TAILLOU, of the City of Ottawa, Esquire,
Attome‘y-at-hw~ HENRY HAMILTON LOUKS, of the
Town of Pembroke, Esquire, Barrister-at-law ; and FRAN-
CIS HOLMESTED, of the City of Toronto, Esquire, At-

torney-at-law. (Gazetted yth May, 1868.)

GEORGE KENNEDY, of the Cily of Ottawa, Esquire,
Barrister-at-Law ; THOMAS KENNEDY, of the City of
Toronto, Gentleman, Attorney-at-law; DAVID CREASOR,
of the Town of Owen Sound, Esquire, Barrister-at-law, and
WILLIAM H. LOWE, of the Town of Bowmanville,
Gentleman, Attorney-at-law. (Gazetted 6th June, 1868.)

WILLIAM ROBERTSON CHAMBERLAIN, of Napa-
xlx;g,s )Gentlemm, Attorney-at-law. (Gazetted 18th June,

JOHN WHITLEY, of the City of Toronto, Gentleman,
Attorney-at-law. (Gazetted 20th June, 1868.)

ASSOCIATE CORONERS.

JOHN W. CORSON of the Town of Brampton, Esquire,
M. D, for the County of Peel.
EDWARD PLAYTER, of the Township of King, Esquire,
M. D,, for the County of York.
J. D’EVELYN, of the Village of Woodbridge, E uire,
M. D, for the County of York. s
WILLIAM JOHNSTON, of the Town of Brampton,
Esquire, M. D.; JOHN GRANT, of the same the
re, M. D. ; and THOMAS GRAHAM PHILLI 8, of
:I;GP eiLUage of Grahamaville, Esquire, M. D., for the County

CHARLES E. BONNELL, of th Village of Bobea;
for the County of ictorh.L' e 7geon,

DONALD ROBERTSON, t!tB:i;uire, of Queenstown, for
the Town of Niagara. (Gaze 7th March, 1868.)

GEORGE_DICKINSON, of the Township of Russell
Esquire, M.D. ;

ROBERT A. ROE, of the Township of Clarence, Eaﬂuim,
M.D., for the United Counties of Prescott and Russe! ;

JAMES FURGUSON, of the Township of Cumberland,
Esquire, M.D., for the United Counties of Prescott.

T. F. CHAMBERLIN, of Morﬂsbur%h, Esquire, M.D,,
for the United Counties of 8tormont, Dundas and Glen-
garry ;

JOHN MASSIE, of the Village of Colhorne, E uire,
M.D. and AMOS E. FIFE, of the Village of Brighton
Esquire, M. D., for the United Counties of Northnmberh.n&
and Durham ;

SAMUEL RAE, of tbe Town of Whitby, Esquire, M.D.,
for the County of Ontario.

Hrs ExceLLENCY has also been pleased to accept the
resignation of GEORGE EDWARD BULL, of the Village
of Btirling, for the County of Hastings.

DONALD McMILLAN, of Alexandria, Esquire, M.D.,
and SAMUEL CAMPBELL, of Notfield, Esquire, M.D.,
for the United Counties of Dundas, Stormont and Glen-
garry ;

ROBERT TRACY, of the Village of Seaforth, Esquire,
M.D., for the County of Hnron ;

J. 8. W. WILLIAMS, of Oakville, Esquire, M.D., for the
County of Holton. (Gazetted 7th March, 1868.)

NIVEN AGNEW, of the Township of Delaware, Esquire,
M.D., for the County of Middlesex ;

JOHN MANSON, of the Villa%e of Iona, Esquire, M.D.;
WILLIAM McGEACHY, of the e of Fmgal} Esquire,
M.D.; and GEORGE W. LING, of the Village o W&l&m—
burg, Esquire, M.D., for the County of Elgin ;

ROBERT HENRY PRESTON, of Newboro’, Esquire,
M.D., for the United Counties of Leeds and Grenville H

NEIL FLEMING, of the Township of Culross, Esquire,
M.D., for the County of Bruce ;

ROBERT RENFREW SHITH, of the Townsbip of Lobe,
Esquire, M.D., for the County of Middlesex.

JOHN WILTON KERR, of the Vlilage ef Ainle: o,
Esquire. M.D., for the County of Huron, (Gazetted 14th
March, 1868.)

JAMES TURNER MULLEN, M.D., of Tullamore, and
SAMUEL ALLISON, M.D., of Caledon East, Esquiré, for
the County of Peel;

FREDERICK HENRY SMITH, of the Township of
Kaladar, M.D., Esquire, for the United Counties of 8imco®
aud Addington ; .

JOHN CARNEY, of the District of ma, Esquire,
M.D., for the said District. (Gaszetted 28th March, 1868.)

JOSEPH JOHNSON, of the Township of Winchester,
Esquire, M. D. for the United Counties o Stormont, Dun-
das and Glengarry.

ANDREW MOORE, of Kincardine Esquire, M.D., for
the County of Bruce ;

THOMAS WHITE, jur., of the City of Hamilton, for
the City of Hamilton, “(Gazetted 4th April, 1868.)

REGINALD HERWOQOD, M.D., and JAMES W. DIG-
BY, M.D., Esquires, of the Town of Brantford, for the
County of Brant. (Gazetted 11th April, 1868,

ROBINSON BRITTON PRICE, Esquire, for the United
ngun)ties of Lennox and Addington. (Gazetted 1st April,

68.

SAYERS 8. HAGAR, of the Township of Wainflee!
Esq., for the County of Welland. (Gazetted 80th April,'e8.

GEORGE NEIMIER, of the Village of Neustadt,
Esquire, M. D., for the Céunty of Grey ;

ROBERT WILLIAM HILLARY, of Aurora, Esquire
M.D. for the County of York; ' fadiea
CHARLES WESTLEY LOUNT, of the Vi
bridge, E:&lire, for the Territorial District o

Gazetted May, 1868.)

WILLIAM LAV, of theVillage of Duke Hill, Esq, M.D.
for the County of Middlesex. (Gazetted 16th M:;, 1868.

HENRY WILLIAM DALTON, and ALEXANDEB
SBTEWART, of Albion, Esquires, M.D. ; and J. KNIGHT
RIDDELL, of Alton, Esq., M.D., for the County of Pedl;

CHARLES McKENNA, of Loretto; THOMAS TURN-
BULL, of Mono Centre ; and JAMES HENRY, of Orang®
ville, Esquires, M.D., for the County of Simaoe ;

DANIEL BEATTY, of the Village of Richmond, Esq
M.D.. for the County of Caledon, (Gazetted 6th Juna, '68-

THOMAS ARMSTRONG, Esquire, M.D, for the Cousty
of Ontario. (Gazetted 20th J une, 1868.)

of Brace-
Muskoks-




