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BRITISH COLUMBIA EXPRESS Co. v. GRAND TRUNK PACIFIC R. Co.

Judicial Committee of the Privy Council, The Lord Chancellor, Lord Buckmaster,
and Lord Atkinson. October 15, 1918.

Warers (§ 1 C—52) — OBSTRUCTION OF NAVIGATION — BRIDGE — ACTION-
ABILITY.

The construction of a low level bridge across a navigable river, without
providing necessary facilities for navigation, does not give rise to an
action for wrongful obstruction to navigation, if, in fact, the bridge is not
the real cause of non-user of the river for navigation.

|Grand Trunk Pacific R. Co. v. B.C. Express Co. (1916), 38 D.L.R. 29,
55 Can. 8.C.R. 328, affirmed.]

ArpEAL from the judgment of the Supreme Court of Canada
reversing the judgment of the Court of Appeal for British Columbia,
(1916),271D.1.R.497 inan action for damages for unlawfully obstruct-
ing navigation by the construction of a low level bridge. Affirmed.

The judgment of the Board was delivered by

Lorp Buckmastir:—In the view their Lordships take of this
case, the only question that arises for determination is whether
a bridge built by the Grand Trunk Pacific R. Co. (who are respond-
ents on the appeal), over the Fraser River in the Cariboo District
of British Columbia, known as Dome Creek Bridge, Mile 142,
caused such special and peculiar injury to the appellants as to
entitle them to maintain an action for an injunction and recovery
of damages against the respondents. The appellants are a company
incorporated by special Act of the Legislature of British Columbia,
with, among other objects, that of conducting passenger and
freight service on the Fraser River. In pursuit of this purpose
they constructed, in the year 1912, at a cost of 65,000, a steamer
specially designed for traffic on the upper part of the Fraser River
between Fort George and Téte Jaune Cache, and built a ware-
house for the goods at Téte Jaune Cache. The state of the river
only permitted a seasonal use of these upper reaches. In ordinary
circumstances the season would commence in May and end
towards the latter part of August, and then again, in favourable
conditions, would open towards the end of September and con-
tinue until the end of October. In 1913 the season opened on

1—44 p.L.R.
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IMP. May 23, and between that date and August 15, ten trips had been
P.C. made between Fort George and the Upper Point. The eleventh

Brimsa  trip was started on August 15, and, on reaching Dome Creek
CoLuMBIA 4t 4 point known as the second crossing, the captain of the steamer

rEss Co. A
v. was informed on behalf of the respondents that, as part of the
g:;:: work of construeting the bridge, the river would be closed by a

PAclcr;r cable, and the trip was accordingly abandoned. The cable was
- then put across the river and the construction of the bridge taken
Dubmte. iD hand, with the result that, first, owing to the existence of the
cable, and, secondly, the character of the bridge, further naviga-
tion became impossible.  The bridge was constructed by the
respondents, who are a railway company incorporated under a
Dominion Act as part of a trans-continental railway line which
they were engaged in making from Téte Jaune Cache to Fort
George and further westward.  The railway line ran along the
southern bank of the river, from Téte Jaune Cache to the second
crossing, and it then crossed and proceeded north of the river to
the third crossing, when it again crossed the river and continued
on the southern bank to Fort George. The erection of the bridge
was sanctioned by order of the Board of Railway Commissioners
dated April 4, 1912, upon the condition that if at any time it should
be found that a passage-way for steamboats was required, the
company should provide the same on being directed to do so,
either by the Department of Public Works of the Dominion of
Canada, or the Board of Railway Commissioners, and by a report
of the Privy Council of Canada made on May 8, 1912, the build-
ing of the bridge was approved subject to the like condition.
On July 4, 1913, the Secretary of the Department of Publie |
Works informed the solicitor for the respondent company that
protests had been received against the construction by the com-
pany of the bridge at the second crossing, and one further down
the river, and added: “I am directed to state that it will be neces-
! sary for the company to provide passage-way for boats in these
| bridges.” This passage-way was never in fact made. The appel-
| lants allege that this omission on the part of the railway company
caused them damage in their business, and they instituted proceed-
i fil ings to obtain a mandatory injunction to compel the respondents
|

to make openings in the permanent steel bridge, both at the place
known as the second crossing and at the third, and also claiming
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damages. The real gist of the plaintiffs’ original complaint was
in respect of loss oceasioned during the year 1914, but this loss
they were wholly unable to establish, probably for the reason
that the railway being completed from Téte Jaune Cache along
the river bank the carriage of goods by the railway was more
expeditious and more certain than it could be by river.  To use
the words of Clement, J., before whom the action was originally
heard, “the claim in regard to the possible use of the upper river
in the early part of 1914 really collapsed at the trial,” and this
view was concurred in by all the Judges in the Court of Appeal
for British Columbia and in the Supreme Court.

With regard to the claim for the damage during the season
of 1913, Clement, J's judgment was equally clear. He said:—

Since the argument 1 have read carefully the extended notes of the
evidence, with the result that the impression which the testimony had left
on my mind has been very much strengthened, and I find myself unable to
find as a fact that the construction of the bridge at Mile 142 was the cause
of the non-user of the Fraser above that point by the plaintiff company after
such construction. In the correspondence the lowness of the water was
explicitly given at the time as the reason for withdrawing the B. €. Express
to the lower run; not a hint that the defendant company was in any way to
blame. And the oral testimony has convinced me that the plaintiff com-
pany never intended to resume operations that season above the bridge at
Mile 142, and I cannot bring myself to find that they would have done so
even in the actual water conditions which afterwards developed.
But this view was not taken in the Court of Appeal, where all
the judges held that the obstruction in 1913 had caused the
plaintiffis damages which they were entitled to recover.  This
judgment was reversed in the Supreme Court of Canada by a
majority of three judges to two, and from that judgment this
appeal has been brought. Their Lordships are in agreement with
the view taken by all the judges, who have decided that if special
damage could in fact be shewn during the season of 1913 the
appellants would be entitled to recover, but they are unable to
accept the view that any such damage was established. It is
probable that the appellants were quick to realise that, whatever
the character of the bridge, river traffic on the upper reaches of
the river would be unprofitable as soon as the railway was com-
pleted, and believing also that the state of the river would prevent
resumption of work above the bridge during the latter part of
the season, they had, before the bridge was built, taken down the
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warehouse and shipped it down the river. Further, on August 26,
they had written to the freight agent of the respondent company
saying that they did not think it advisable for shippers to send
any freight for Fort George and district by way of Téte Jaune
Cache at this time of the year. They continued:—

Mile 129 is above the Grand Canyon, and as it is there that the bad
conditions of navigation are met with, and as the water is liable to drop

any day now, thus closing navigation, we would not care to have any more
freight consigned to our steamer this season.

And on September 11, they repeat the statement that owing to
the low state of the water they had been compelled to take their
steamer off, and concluding “so that navigation on the upper

river is over for the remainder of this season.” The correspondence
continues through September, but there is no letter suggesting
that the action of the railway company had stopped their traffic.
There is nothing in their Lordships’ opinion in the evidence to
displace the view established by this correspondence. Mr. West
was director-superintendent and secretary-treasurer of the appellant
company. He said that he could have got lots of freight at Téte
Jaune Cache to be handled in the fall of 1913. He said there was
some freight left after the steamer ceased running, and that was
' rought down by the railway company. The last two trips that
he made appeared to have been to a point west of the crossing,
but when asked why he did not go right on, he said: “I understand

“because we had announced that we quit; we had thrown down our

business, and we were not looking for any more business at the

Cache,” and he continues: “We had notified everyone that we
had quit up there.”

of the appellants, but there is nothing in their Lordships’ opinion

There was other evidence given in favour

that leads to the conclusion that Clement, J., was wrong in stating
that the oral testimony had convineed him that the plaintiffs never
intended to resume operations above Mile 142.

It is not necessary in this view of the case to consider whether
the construction of the bridge was in fact lawful or not. In their
Lordships’ opinion the appellants fail in this appeal as they failed
before Clement, J., because they are unable to establish that the
building of the bridge did in fact cause them any special damage.
Their Lordships will therefore humbly advise His Majesty that

this appeal be dismissed with costs. Appeal dismissed.
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o FOLEY BROS. v. McILWEE. IMP.
2% S
! Judicial Committee of the Privy Council. Lord Buckmaster, Lord Dunedin and P.C.
any Lord Atkinson. November 5, 1918.
end 1. Evipence (§ XII A—9021)—JunGe—MAY ACCEPT EVIDENCE OF ONE WITNESS,
ine The trial judge before whom a matter is heard is at full liberty, having
considered the evidence on both sides, to decide that he will trust and
aceept in tolo the evidence given by one witness.
bad 2, Arpeal  (§ VIII C—675)—DAMAGES—POINT RAISED ON APPEAL T
irop CONSIDERED BY TRIAL JUDGE—REMITTING CASE BACK TO HAVE
. POINT DETERMINED. .
it Where from the evidence it is impossible for an appellate court to say
that the point raised and urged by the appellants was in fact considered
' to by the judge by whom damages were assessed, and if it was omitted from
I his consideration, there is a flaw in his judgment which requires to be
e remedied. The only order that should be made is an order to remit the
cnse back so that the point may be determined.
per
fce ArpeAL from the judgment of the Court of Appeal for British Statement,
g Columbia (1917), 24 B.C.R. 532, affirming the decision of Morrison,
ffic. J.. in an action for damages for breach of contract.  Referred
* to back for further enquiry.

‘est The judgment of the Board was delivered by
5mt Lorp BuckMAsTER:—In F‘.ll:& the Canadian I’.:u-i(iv ‘I{uilwu_\' Bmmd
éte (‘0. were in the course of laying a double track railway-line from
was Glacier to Bear Creek in British Columbia, and on June 30, 1913,
was they entered into a contract with the appellants, who carry on the
hat business of railway contractors, whereby the appellants undertook
Ing, the construction of the line.  In order to carry out the work it
and was necessary to bore a tunnel of some 5 miles in length through
our the Selkirk Mountains near the pass known as Roger's Pass, and
the the appellants, with the consent and approval of the railway
we ' company, entered on December 18, 1913, into an agreement, with
our the respondents, by which the respondents engaged to drive seven
1on or eight-foot pioneer-heading and crosscuts, the centre heading
ting being 8 by 11, for an estimated distance of 25,000 ft.
ver The terms of the agreement were contained in a letter dated
December 18, 1913, written by the appellants, Foley Brothers
ther ” to Mcllwee, the respondents, and aceepted by them. It was in
heir the following terms:
iled December 18, 1913,
the We make you the following proposition for driving seven or eight-foot
; pioneer heading and crosscuts, and centre heading eight by eleven, for the
age. solid rock portion of Canadian Pacific Railway’s Rogers Pass tunnel for an
that estimated distance of 25,000 ft.; we to have the option of discontinuing the
1. pioneer heading outside of the regular tunnel section and driving it as a

centre heading for the last 4,000 ft.
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We will pay your monthly pay rolls, including bonus to men, furnish
comfortable and sanitary quarters for your men and good board at $1 per
day, your men to conform to our sanitary and eamp regulations.

We will furnish small cars and mules for transporting muck from head-
ings to our standard-gauge cars back of shovel and handle at our expense
after delivery into our standard-gauge ears. We will furnish air, water,
light, ventilating plant, tools, track, and all other material and plant neces-
sary except explosives. Explosives will be furnished you at cost price to us
on the work, and you will be given the same concessions as we receive from
C.P.R. as to freight and passenger rates.

We will pay you on or before the 15th of each month $20 per lineal foot
for pioneer tunnel, $22.50 per lineal foot of crosscut and centre heading, and
820 per lineal foot for headings to dip where cars are handled by cable, driven
the previous month, less pay roll, explosives, and other proper charges, and
will on the completion of the work pay your bonus of $1,000 per Toot as bonus
for each foot over 900 ft. that you average per month for the entire pioneer
heading. Should the pioneer be discontinued near the finish and centre
heading only driven, the centre heading rate of $22.50 and pioneer bonus
will then apply, provided, however, that the bonus in no case will exceed
£250,000.

We will turn the work over as a going concern with headings on rock at
both ends and in case of shortage of power, tools, supplies, or other items will
give your work preference. You to furnish foremen when requested, to be
paid by us, to get headings started and work organized, and plant installed
to conform to your methods, previous to your taking over the work. On
taking over the work you are to supply all labour and superintendence in
connection with driving these headings, including drill repairers, blacksmiths,
track, and pipe work and labour of whatever nature you require.

You are to be governed by our contract and specifications of the Cana-
dian Pacific Railway, and their contract with us is to form part of your agree-
ment with us, except as to payments.  You are to assume all of our obliga-
tions with respect to the part of the work covered by this proposition, and to
be granted all the privileges granted us in our contract. You agree to average
900 ft. or more per inonth in the pioneer headings and to keep the centre
heading as close as practicable behind the pioneer heading, but will be granted
the same extension of time as we are‘entitled to under our contract with the
C.P.R.

This proposition and your aceeptance will be withdrawn and cancelled
on the demand of the Chief Engineer of C.P.R. if your work is not carried
out to his satisfaction. In the event of your work being stopped by C.P.R.
you are to be paid the bonus of $1,000 per foot for each foot that you average
in the pioneer heading over 900 ft. per month from the time of taking over the
work until the time of such stoppage.

Forey Bros., WeLcn & STEWART,
By A. C. Dexnis,

Per J. A. Mcllwee.

The actual effect of certain portions of this agreement will
need to be considered; but, as far as payment is concerned, it is
perfectly clear the amounts to be paid are to be paid monthly on
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the actual workings during the preceding month and the amount
is at a fixed rate per lineal foot less the pay roll, explosives, and
other proper charges, with a bonus under a certain condition of
$1,000 a foot.

1t follows from this that the lower the pay roll, the higher the
monthly payments; and that the bonus was dependent simply
upon the average rate of progress.

On April 2, the respondents accordingly began their operations
at the east end of the tunnel, but, as the west end was not then
ready, this work was not begun until July 24, 1914.  On Septem-
ber 24, 1914, the appellants cancelled the agreement and refused
to allow the respondents to continue, and on October 24 of the
same year the respondents commenced an action against the
appellants in the Supreme Court of British Columbia, claiming
damages for breach of the agreement.

This action came on for trial in January, 1915, before Clement, J.
with two assessors, and on December 18, 1915, he gave judgment,
deciding that the appellants had wrongfully repudiated the agree-
ment, and assessed the damages at $31,460. The respondents
appealed against this judgment to the Court of Appeal of British
Columbia, and the appellants, by cross-appeal, raised once more
the contention that the contract was lawfully eancelled and that
they were under no liability for damages.

The Court of Appeal, on August 10, 1915, gave judgment in
favour of the respondents, and it was then ordered that the respond-
ents were entitled to recover against the appellants for damages
the following sums, viz.: (a) the difference between the amount
payable to the defendants under the terms of the said agreement
for the work specified therein and the amount it would have cost
the respondents to carry out the work if the agreement had not
been cancelled by the appellants; (b) the amount of bonus (if any)
that the respondents would have earned under the said agreement
of December, 1913; and they directed that there should be a new
trial limited to the assessment of the damages. From this judg-
ment the appellants appealed to His Majesty in Council, and by
an order, dated January 27, 1916, 27 D.L.R. 196, their appeal
was dismissed.

The case, therefore, was once more opened at Vancouver hefore
Morrison, J., who, on June 30, 1916, gave judgment for the respond-
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ents for the sum of $325,698 for damages and $250,000 for bonus.
" From this judgment the appellants again appealed to the Court

Forey Bros. ©f Appeal of British Columbia, who, on November 6, 1917, dis-

v
Mcluwee.

Lord
Buckmaster.

missed the appeal, Galliher, J., dissenting. From that judgment
the present appeal has been brought.  No question is raised as
to the bonus of $250,000. The only point aigued before their
Lordships was as to the general elaim for damages. It appears
that at the trial before Morrison, J., a number of expert witnesses
were called on behalf of the respondents, and that in answer to
their evidence the appellants, who had themselves performed and
completed the work after the cancellation of the contract, put
forward what they alleged to be the actual cost of the work done,
and they contended that this and this only should be the basis
upon which the damage should be assessed. Morrison, J., however,
refused to accept this view and took, without qualification, the
evidence of a Mr. Brunton, an engineer of great and admitted
experience. The appellants contended before the Court of Appeal
and to some extent, but more faintly, before their Lordships, that
this was a fatal flaw in the judge's judgment, and that as the
honesty of the figures put forward by the appellants was not
doubted this formed the only sound basis upon which the damages
could be assessed, so that the judge was not at liberty to accept
against it the opinion of any expert. This contention is obviously
unsound. The judge before whom the matter was heard was at
full liberty, having considered the evidence on both sides, to
decide that he would trust and accept in toto the evidence given
by one witness, and had this been the only matter for considera-
tion there would be no ground for this appeal. It is unnecessary
to repeat the warnings frequently given by judges, both here and
in Canada, against displacing conclusions of disputed fact deter-
mined by a tribunal before whom the witnesses have been heard
and by whom their testimony has been weighed and judged, and
did the question depend solely on the decision between rival
evidence the case would be free from difficulty. There is, how-
ever, another contention on which the appellants rely which
needs more careful consideration. They allege that, in estimating
the cost of the work, which it was essential to ascertain in order
to determine the profit that was lost, Mr. Brunton had accepted
a8 the basis of his conclusions the actual figures of expense which

.
1



ent

as
leir
ars
Se8

to
nd
nt
ne,

1818

he
ed
cal
wuat
the
w0t
res
pt
sly
at

‘en
ra-
ry
nd
er-
wd
nd
val
W=
ich

ler
ed
ich

L

4DLR)] DominioN Law REPoRTs.

the respondents had incurred in the work that they performed.
These figures had, from time to time, been sent in to the appellants,

P.C.

and payments had been made by them for the amounts that they Forey Bros.

disclosed as due, but it is said that none the less they were imper-
fect, and that in certain particulars, that amounted in all to
£12,000, shewn in ex. 89, there were further charges that ought to
have been made which would have reduced the profit earned;
the omission to include these charges, according to their conten-
tion, invalidated the value of Mr. Brunton's evidence.  They
consequently asked that a further enquiry should be directed,
not, indeed, reopening the whole question, but for the purpose of
ascertaining whether any, and if so which, of the items which
made up the $12,000 ought properly to have been included in the
expense for the work originally done, and that if any sum was
found to have been omitted under this head a corresponding
sum should also be brought into account in fixing the amount
to be charged for the work that was unperformed.  They also
claimed to have an extra sum added to the expense of powder,
which had risen in price during the latter part of the work, and a
sum for insurance against aceidents, both of which had been
omitted by Mr. Brunton.

Their Lordships are in agreement with the view that the
order of the Court of Appeal of August 10, 1915, does not involve
an acceptance as a final and closed account of the different claims
for payment that were made by the respondents and accepted by
the appellants while the respondents were actually engaged on
work. If there were any omissions from these accounts they are
capable of being adjusted in determining the final amount of
damage. The difficulty lies in knowing whether any such omissions
have been made. It will be observed that the contract of Decem-
ber 18, 1913, throws upon the appellants the obligation of paying
the respondents’ monthly pay-rolls, including bonus, and fur-
nishing proper quarters for the men with board at a fixed rate
per day. They also undertook to furnish cars and mules for
transporting the broken stone and air, water, light, ventilating
plant, tools, track, and all other material and plant except explo-
sives; the respondents on their part undertaking to supply all
labour and superintendence in connection with driving the head-
ings, including drill repairers, blacksmiths, track and pipe work,

0.
Mcliwee.
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and labour of whatever nature should be required. Their Lord-
ships think that the true meaning of this contract is that the
appellants were bound to furnish all the materials and equipment
that are mentioned so as to turn the work over as a going concern,
but that as the work proceeded, while the appellants were bound
to furnish all the material except the explosives, it lay upon the
respondents to furnish all the necessary labour required either
for extension of track or pipe, or for any other purpose connected
with the work. The appellants allege that this has not been done,
and there were many instances given which are dealt with in detail
by Galliher, J., as items said to have been omitted.

It is unfortunate that all these details were not put to Mr.
Brunton. He states that in his evidence he has assumed for the
purpose of his ealculations, that in the work done all the charges
that ought to have been made against the respondents’ work
were in fact made, and that he had no other data than that for
the figures that he produced. Mellwee was asked about the
matter in detail, and as to some of the items he said that they
were included in his expenses, as to others, that they were not
required, and as to others, as, for example, the stable foreman,
the car repairer, and the electrician, no charges had in fact been
made for those in connection with the work that he actually
executed, an answer which, by itself, is not conclusive. With the
evidence left in this position, their Lordships find it impossible
to say that the point raised and urged by the appellants was
in fact considered by the judge by whom the damages were assessed,
and if it were omitted from his consideration, there is a flaw in
his judgment which requires to be remedied.  There is, however,
no need to have any further investigation into the question relating
to the insurance and the powder. With regard to the latter, the
respondents had the benefit of a contract which was to continue
until September 10, 1915, and, thereafter, from year to year,
unless notice was given 60 days prior to September 10, to termi-
nate it.  Owing to the war, the price of powder had undoubtedly
risen after September, 1915, and the appellants say that it is renson-
able to assume that the contract would accordingly have been
terminated and the higher price charged, but this is not certain,
nor does it exhaust the possibilities of the appellants having been
able to obtain powder either from stocks of their own or by making

j
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further arrangements with the powder merchants to enable the
contract to be completed at the same price, and their Lordships
are not prepared to say that the judge was wrong when he heard
the evidence and decided that the powder should be charged at
the same rate throughout.

With regard to insurance, there is no general principle of law
involved in determining this question. It is no doubt an expense
usually incurred in connection with large and hazardous works
of construction, but the respondents say that no accidents in fact
oceurred while they were engaged upon the work, and it was a
question of fact for the judge to decide whether or no any allow-
ance should be made in this respect.  Their Lordships regard
*his judgment as saying that it was unnecessary; the only order,
therefore, that should be made is an order which will remit this
case, 50 that it may be determined whether any, and if so which,
of the items included in the ex. 89 were omitted in the accounts
sent in by the respondents for the work they actually performed,
and ought properly to have been charged as expenses in connection
with such work, having regard to the construction which their
Lordships have placed upon the contract, and if it be found that
there are any such items, what is the proper amount that should
be added to the expenses of the whole work in connection there-
with, and to what extent the damages ought in consequence to
be reduced? They do not think that the costs can be properly
awarded until the result of the enquiry is known. It may turn
out that in the end there will be little or no disturbance of the
figures found by the judge who heard the case. They will, there-
fore, send the case back with this direction and reserve the advice
that they will finally give until the result of this enquiry has been
known. Judgment accordingly.

P.C.

Forey Bros.

.
Mcluwee.
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Re ARNOLD ESTATE.
DOMINION TRUST Co. v. NEW YORK LIFE INSURANCE Co.
DOMINION TRUST Co. v. MUTUAL LIFE ASSURANCE Co. of CANADA.

DOMINION TRUST Co. v. SOVEREIGN LIFE ASSURANCE Co.
of CANADA.

Judicial Commilttee of the Privy Council, The Lord Chancellor, Lord Buckmaster, §
Lord Dunedin, and Lord Atkinson, October 17, 1918.

1. Acriox (§ 11 B—45)—ConsoripatioN oF—Orper 49, 1.1, Brimisa CoLumsia
—RULE ABSOLUTE,

Order 49, rule 1, of the British Columbia rules, by which “causes,
matters or appeals may be consolidated by order of the court or judge,
in such manner as to the court or judge may seem meet,"” is absolute and
leaves the matter so far as ultra vires is concerned entirely in the hands of
the judge.

2. ArpeaL  (§ VII E—323)—Question oF FACT—WEIGHT ATTACHED 710
FINDING OF TRIAL TRIBUNAL—INFERENCES TO BE DRAWN FROM
TRUTHFUL EVIDENCE—POSITION OF APPELLATE COURT.

Where a question of fact has been decided by a tribunal which has
seen and heard the witnesses the greatest weight ought to be attached
to the finding of such a tribunal, It has had the opportunity of observing
the demeanour of the witnesses and judging of their veracity and aceuracy
in a way that no appellate tribunal can have. But where no question
arises as to truthfulness, and where the question is as to the proper
inferences to be drawn from truthful evidence, then the original tribunal
is in no better position to decide than the judges of an appellate court. :

[Arnold v. Dominion Trust Co. (1916), 32 D.L.R. 33, affirmed in part,
the action being dismissed. See also 32 D.L.R. 301, and (1917), 35

=
=}
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D.L.R. 145.)
Statement. Arpear from 32 D.L.R. 33. Affirmed in part, the actions
being dismissed. i

P. 0. Lawrence, K. C., Martin, K. C., and J. F. Carr, for appel-
lants; E. P. Davis, K.C., Sir C. H. Tupper, K.C., and Hon. M.
Macnaghten, for respondents.

The judgment of the Board was delivered by

Dunedin Lorp Dunepin:—These actions were raised in the Supreme
Court of British Columbia by the Dominion Trust Company in
liquidation and its liquidator as executors of the deceased W. R.
Arnold against three insurance companies with whom Arnold had
effectuated policies on his life. The first action against the New
York Life Insurance Co. was in respect of two policies, one term
and one life, for $50,000 each, the policies having been taken out
in September, 1916, just about a fortnight before the death occurred.
The second action was against the Mutual Life Assurance Co.
of Canada, in respect of a life policy for 850,000 of date Novem-
ber 27, 1912, and the third against the Sovereign Life Assurance
Co. of Canada, in respect of a policy for $10,000 dated October 23,
1912
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Arnold died on October 12, 1914, from a gunshot wound
through the heart in a garage belonging to him in the neighbour-
hood of Vancouver.

In each of the policies there was a clause exempting from
liability if the death was self-inflicted within the period of 2 years
from the date of the policy.

The main defence of each of the defendants was the same, viz.,
an allegation that Arnold’s death was self-inflicted, There were
other defences which were not common to the 3 actions.  They
were based on various alleged misrepresentations.

The Chief Justice before whom the actions depended consoli-
dated the three actions in spite of the protests of the various defend-
ants. Evidence was then led in the consolidated actions, and the
learned Judge eame to the conclusion that none of the defences
had been made out, and gave judgment for the amount sued for.

Appeal was taken to the Court of Appeal, and it was argued
that the consolidation of the actions was not within the power
of the Court, and further, that the conclusions arrived at on the
facts were wrong.

In that Court Maedonald, C. J. A., and Galliher, J., held that
the consolidation order was within the power of the judge, but
that the evidence proved that Arnold committed suicide. Martin,
J. A., and McPhillips, J. A., held that the consolidation order was
not within the power of the judge, and that consequently the
trial was nugatory, and they expressed no opinion on the facts.
In this state of opinion a formal judgment was pronounced allow-
ing the appeal with costs, and setting aside the judgment of the
Chief Justice, but not further dealing with the actions. Against
this judgment an appeal was lodged to this Board, asking for
restoration of the judgment of Hunter, C. J. Leave was obtained
on a petition by the respondents to raise on the appeal before
this Board the contention that judgment ought to have been
entered de plano for the respondents.

It appears to their Lordships that it is first of all necessary to
settle the point as to the consolidation, for if the consolidation
was ultra vires of the judge, then there is no proper material on
which judgment can be given as to the defences on the facts.

On this point their Lordships agree with Macdonald, C.J. A,
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and Galliher J. A.  Consolidation is regulated by order 49, rule 1,
which is as follows: —

Causes, matters, or apyp may be ¢ lidated by order of the court
or judge in such manner as to the court or judge may seem meet.

This rule differs essentially from the corresponding rule in the
English courts, where the words are added, “to be exercized in
the manner in use before the commencement of the principal Aet,”
thereby introducing a reference to the course of previous decisions.
The rule of the British Columbia court is absolute, and seems to
their Lordships to leave the matter so far as witra vires is concerned
entirely in the hands of the judge. Whether consolidation in such
cases is expedient is quite another question. Where actions,
although having a common feature, have distinctive defences it
would seem more than doubtful to take such a course. Nor does
it alter the matter to say that in the event no prejudice was suffered.
It might have been, and the decision had to be taken at the begin-
ning. But though, perhaps, illjudged, it was not in their Lord-
ships’ opinion ultra vires. There was, therefore, proper material
before the Court on which a judgment on the facts could be given.
So far the appellants are right in their contention.

The trial judge gave a very careful and considered opinion,
in which he set forth the chief considerations on the one side and
on the other. The Judges of the Court of Appeal who disagreed
with him on the facts contented themselves with stating that
they had come to an opposite conclusion from that reached by
the trial judge. Accordingly the counsel for the appellants strongly
pressed on their Lordships the consideration that a finding of pure
fact arrived at by the judge who had tried the case and seen the
witnesses ought not to be interfered with.

Their Lordships are of opinion that there must be diserimina-
tion as to what is the class of evidence being dealt with: whether
the result arrived at depends on the view taken of conflicting
testimony, or depends upon the inferences to be drawn from facts
as to which there is no controversy. They may cite the words of
Lord Halsbury in the case of Montgomerie & Co. (Limited) v.
Wallace-James, [1904] A. C. 73, at 75:—

Where a question of fact has been decided by a tribunal which has seen
and heard the witnesses the greatest weight ought to be attached to the

finding of such a tribunal. It has had the opportunity of observing the
demeanour of the witnesses and judging of their veracity and accuracy in a
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way that no appellate tribunal can have. But where no question arises as
to truthfulness, and where the question is as to the proper inferences to be
drawn from truthful evidence, then the original tribunal is in no better position
to decide than the judges of an appellate court.

Lord Davey in the same case used much the same language.

Now, that this is a case of the latter class there can be no
doubt. It cannot be more strongly put than it was by the trial
judge himself. He says:—

I feel fortunate in coming to a conclusion that I have not to deal with
any question of untruthful testimony . . . in respect of any of the
witnesses. . . . I think that the only matter left for the court is to
decide as to what is the proper inference to be drawn from the fucts, the
material portion of which, if not actually the entirety of these facts, not being
in serious controversy. The only question is as to what is the true inference
to be drawn.

Their Lordships, therefore, feel that they are here dealing
with the opinions of one judge who thought that suicide had not
been proved, and of two judges who thought that it had; and the
question for them is, which of these two opinions is to be preferred?

The evidence to be examined in such a case falls at once into
two distinet divisions. There is the evidence which bears on the
motive for such an aet, and there is the evidence of the facts as
to the method of death, which include all actions of the deceased
antecedent to, and possibly leading up to, the castastrophe.

Now, as regards the first of these branches, the position was
this: Arnold was in a quite hopeless financial position. Enjoying
a salary of $14,000 a year, he owed at the time of his death about
$1,000,000, which he had not the faintest chance of repaying.
But, further, it was not a case of simple indebtedness.  He had
been guilty of a long course of embezzlement in his position as
managing director of the Dominion Trust Co. As he had confessed
about a fortnight before to Hodges, the government inspector,
who had been sent to investigate the affairs of the company. “he
had committed erimes for which he was liable to be sent to the
penitentiary.”  He was on the brink of exposure and disgrace
as well as of irretrievable financial ruin.  He had made an appoint-
ment on the day on which his death occurred to meet Hodges,
in order to give explanations and exhibit securities. He knew
that the result of such examination would be to confirm what
Hodges already knew; and he knew that the presentation of
Hodges' report to the government authorities meant the end so
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far as he was concerned.  The counsel for the appellants was
very anxious to demonstrate that there was no particular dis-
closure which on that particular day he had to dread—that Hodges
knew the worst already.  That, however, is not the point.  The
point is that the end was approaching, and was ever nearer as
Hodges' investigation proceeded and the time for sending in his
report drew nigh.  Further, he was in absolute want of ready
money.  He owed small sums right and left, and he had no more
than a few dollars in his bank account.  In the whole circum-
stances, if ever there can be said to be motive for self-destruction,
such motive was present in this case.

Motive, however, ean never be of itself sufficient. The utmost
that it can do is to destroy or attenuate the inference drawn from
the experience of mankind that self«destruetion being contrary
to human instinets is unlikely to have oceurred.  The proof of
suicide must be sought in the circumstances of the death.

The story ean be shortly told.  Arnold had a small country
ranch. He was not a sportsman, and had no experience of shoot-
ing nor any familiarity with the management of guns.  On the
Saturday, two days before his death, he called at the house of
a friend called Gibson, and asked him to come to the ranch in
his (Arnold’s) motor.  They lunched together at the club, and
motored to the ranch. At the ranch they met a man called Bladen,
who was acting as overseer there, and who was to Arnold’s know-
ledge in possession of a gun, and Arnold asked him to get his gun
and bring it along.  Arnold had come provided with cartridges,
which he had instructed his chauffeur to buy, Gibson suggesting
the probable bore to be selected.  The cartridges were handed
to Bladen, who loaded the gun with the cartridges. The gun
was a single-barreled magazine gun, with the magazine arranged
to take only two cartridges. The action was what was described
as a pump action—i.e., the fore-end is made to slide backwards
and forwards, which motion cocks the hammer and inserts the
cartridge from the magazine into the breech.  After one shot is

fired the same action repeated expels the discharged case and
repeats the action of cocking, and of inserting the second cartridge.
A grouse was sighted, which flew and perched on a tree. Arnold
had a shot at it and missed. After the shot he tried to recharge
the gun, but the action stuck, and he handed it to Bladen, who
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got it to work and eject the discharged cartridge.  Bladen is
uncertain whether he put another cartridge into the magazine,
but thinks it likely he must have done so.  Arnold had never been
seen with a gun before that day.  No more shots were fired, and
Arnold and Gibson returned to town in the motor, taking the
gun and eartridges along with them.  In the car Arnold began
to handle the gun and was so clun sy that Gibson thought it was
dangerous, and suggested that the gun had better be discharged.
The car was stopped, and one shot was fired into the diteh. Arnold
then said it was all right, and Gibson was satisfied.  The gun was
taken to Arnold’s home and put in a cupboard.

On Monday morning Arnold’s chauffeur arrived with the car
to take his master into town.  On one of the children asking Arnold
whether he was going to take the gun with him, he said, “Well,
probably I had better, or wother won't have any rest,” and he
then took the gun out of the cupboard.  He next told the chauffeur
to put the remaining cartridges into the car, which was done.
They drove to the garage, which was at a different place from
the house, being situate on a small property which was being laid
out. The garage had roons over it occupied by a gardener. Arrived
at the garage Arnold took out the gun and leant it up against the
wall. He then went out and spoke to the gardener, and walked
through the grounds giving orders.  Returning to the garage he
told the chauffeur to back out the car and get into the road. The

gardener coniing into the garage found Arnold with the gun in
I\

his hand, while a stick which he always carried was standing

propped against the wall.  The gardener noticed that the breech-
block of the gun was open, so that a cartridge was partially visible.
He said to Arnold, “*The gun is loaded.”  Arnold took no notice
of the remark, but told the man to go outside and clear away a
pool of water which had collected.  The gardener did so, and
Arnold was left i the garage alone with a son of the gardener,
aged 8. This boy said that he saw Arnold hang the stick on a
hose pipe and take the gun in his hand.  He had then looked the
other way, so that he did not see what Arnold was doing. A shot
was heard.  The gardener rushed in and found Arnold lying on
his back dead, with the gun on the ground on one side of him
and the stick on the other.  The wound which caused his death

2—44 p.L.R.
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was a wound which was through the heart, which was blown into
bits.  The entrance of it was just beside the nipple of the left
breast, the aperture was such that the muzzle of the gun must
have been touching the body, the hole went through the waisteoat
but not through the coat or overcoat, both of whieh he was wear-
ing, and the direction of the wound was such that the barrel of
the gun must have been at right angles to the plane of the surface
of the body.

If death was intentionally self-inflicted the modus operandi
was simple enough.  Having by orders got rid of the chauffeur
and the gardener, he cither placed the gun with its butt against
the wall and its muzzle pressed close up against his heart, and
s0 maintained it by pressure in a horizontal position, or he placed
the butt on the ground and leaning over it brought the muzzle
at right angles to the line of his body.  Then in either ease he
released the trigger by means of his stick.  On the shot taking
effect he fell on his back, the gun falling to one side of him, the
side of the wound, the stick to the other, the side of the hand
which had direeted it.

The opposite supposition is that the whole oceurrence was
accidental. It will be useful to examine each suecessive step
which could have led to such a result.

First as to the fact of the gun being loaded.  If the gun being
empty when brought to the garage Arnold loaded it there in the
absence of the chauffeur and the gardener, it would be almost
conelusive in favour of suicide, as for no conceivable reason could
he wish to load the gun in the garage.  Accordingly the theory
of the appellants is that after the shot at the grouse Bladen had
put in another cartridge.  That would put two eartridges in the
gun.  One was discharged in the diteh, but through ignorance
Arnold thought that that emptied the gun.  In reality, however,
one remained, and this is borne out by the remark of the gardener
that it was loaded.  The gardener being gone it is supposed that
he tried to get the cartridge out, and in so doing accidentally dis-
charged the gun and shot himself.

Now the character and position of the wound were such that
it could not be self-inflicted by anyone holding the gun in the
ordinary way and carelessly or unknowingly pulling the trigger.
It is impossible for anyone to hold the gun (which their Lordships
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had the advantage of seeing) by the grip and place the muzzle

at right angles to his own bre, The appellants are therefore
driven to this theory.  They suggest that, finding the action stick,

he, in order to exert more foree, either mied the butt of the

gun against the wall, or put it on the ground, and then leaning
against the muzzle with his breast proceeded to apply foree to
the fore=end, and that while he was doing so the gun went off.
There seem to be several quite fatal objeetions to this theory. In
the first place, the hypothesis being that the gun was loaded and
that he knew it was loaded: it is almost inconceivable that anyone
however inexperienced would prefer to put the muzzle against
his chest and the butt to the wall or the ground, rather than to
reverse the position and put the butt to his chest and the muzzle
to the wall or the ground, a position which would mwake it just
ax casy to apply foree at the fore-cnd, if he everattempted such
a position at all, which seems extrerely improbable initself.  In
the second place, if the jamming of the gun against the wall o
ground was resorted to in order to keep it steady so as to exert
strength, the natural place against which to jam it would be the
widdle of the breast-bone and not against the left nipple.  In the
third place, there would be no reason whatever for having the
stick in his hand, where it would only be an incumbranee, and he
must have had it in his hand for it was last seen by the gardener
propped against the wall, and by the little boy hung on the hose-
pipe, neither of which positions would account for its being found
on ‘hl' "lKY" lN'.‘llll' ‘lll‘ ‘Nkl.\ .

On consideration of the whole circumstances of the case their
Lordships are driven to the conclusion that death was self-inflicted
by the deliberate intention of the deceased, and they agree with
the result at which Macdonald, C.JAL and Galliher
They are quite unable to attach any weight to the eircumstance

I., arrived.

on which the trial judge placed much reliance, the behaviour of
Arnold in reference to the call of nature.  Nor is there, in their
Lordships’ view, any great cogeney in the argument that various
facts make it unlikely that he would choose of settled purpose
that particular morning for the deed.  If he had entertained the
idea of putting an end to his troubles by suicide the particular
moment might be uncertain to the last. and indeed suggested
by some cireumstance accidental in itself.  But the determin-
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ing element in the case is the real evidence afforded by the wound,
its position, and its relation to the clothes worn, by the presence
of the stick, which all point to the practical impossibility of the
injury being caused by any accidental handling of the gun how-
ever clumsy.

The case must go back with a declaration that judgment
should be entere1 for the defendants and the action dismissed. The
defendants must have their costs in the courts below and before
this Board.  The costs of the petitions of the respondents for
leave to cross-uppeal, must, as was settled when leave was granted,
be borne by the petitioners.  Their Lordships will humbly advise

His Majesty accordingly. Judgment accordingly.

SCOTT v. CRINNIAN.
(Annotated.)

Ontario Supreme Court, Falconbridge, C.J.K.B. July 31, 1918.

-DEFINITION OF UNDER
RANCE  MONEY—APPLI-

VENDOR AND PURCHASER (§ 1T—33)—“Mor1G4
MoORTGAGES  AcT—VENDOR'S  LIEN
CATION.

The definition of “mortgage” in the Mortgages Act, R.S.0. ¢. 112, is
wide enough to cover the charge known as a vendor’s lien and the holders
of such vendor's lien are entitled as mortgagees to have insurance money
on the property applied in accordance with the provisions of s. 6 of that
Act.  Although they are entitled to the security of the insurance money,

they are not entitled to apply the insurance money in ll)ll)'lll(‘lll of purchase
instalments not yet due, but such money should be held in trust or
invested or paid into court if the parties eannot agree as to its disposal.

[Corham v. Kingston (1889), 17 O.R. 432; Edmonds v. Hamilton Provi-
dent (1881), 18 A.R. (Ont.) 347, followed.]

Acrion by the vendors of an hotel property, against the
assignee of the purchasers, for a declaration of the plaintiffs’ right
to receive the sum of $15,000, payable by insurance companies in
respect of a loss by a fire which damaged the hotel, and to compel
the defendant to execute a release or to endorse, in favour of the
plaintiffs, cheques drawn by the insurance companies payvable to
the order of the defendant and the plaintiffs,

Sir George (ribbons, K.C., for plaintiffs.

T. G. Meredith, K.C., for defendant.

Favcoxsrince, C.JK.B.:—By an agreement of sale made
between the plaintiffs and T. H. Crinnian and P. C. McGowan,
dated the 14th day of May, 1912, the plaintiffs agreed to sell cer-
tain premises, in the town of Sarnia, to the said Crinnian and
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McGowan. On the said premises was erected a building used
as an hotel, known as the Belchamber House.

The price of the property was $21,000, to be paid as follows:
£1,000 on the date of the signing of the agreement and the sum of
$300 payable on the 7th day of March in each and every year
thereafter until the purchase-price 15 paid, with interest at 5 per
cent. pavable yearly on the balance of the purchase-money remain-
ing due and unpaid from time to time, with the privilege to the
purchasers of inereasing the said sum of 8300 up to any amount
It will thus be seen that the purchasers are entitled to more than
60 vears before completing full payment.

By a clause in the said agreement it was provided: “The pur-
chasers covenant with the vendors to insure and to keep insured
the said Belchamber House to its full insurable value, the said
insurance to be made out in the name of the purchasers with the
loss, thereunder, if any, payable to the vendors as their interest in
the =aid property may appear, and in the event of the purchasers
not insuring the =aid premises as in this paragraph required the
vendors shall have the liberty and right to insure said premises to
their full insurable value in the manner in this paragraph set out
and to charge the premium therefor to the purchasers and add it
to the purchase-price of said premises.”

The said T. H. Crinnian and P. C. MeGowan subsequently
transferred their interest in the said agreement to the =aid defend-
ant, the wife of the said T. H. Crinnian, and the defendant, in
pursuance of the said agreement, insured the buildings upon the
said premises in various companies,

The said premises were damaged by fire, and the loss was
apportioned among 9 insurance companies, and the said com-
panies issued cheques, to the amount of about $15,000, payable to
the order of the defendant and the plaintiffs, for their respective
amounts.

The plaintifis now seck an order directing the defendant to
exccute such release as may be necessary to secure the delivery of
the said cheques to the plaintiffs, and that she be ordered to
endorse the same =0 that the plaintiffs may obtain the said pro-
ceeds and apply and hold the same in accordance with their legal
obligation under the terms of the said agreement.

The defendant, alleging that all past-due instalments of the
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said purchase-money have been paid, but that the portion of the
purchase-money which is not yet due is greater than the total
amount of the insurance moneys, elaims that the insurance moneys
are the property of the defendant, subject only to a lien in favour
of the plaintiffs, and to the right of the plaintiffs, so often a- there
shall be arrears of principal or interest payable to the plaintiffs by
virtue of the said agreement, to apply so much of the said insurance
moneys as may be necessary in payment of the said arrears, and
the defendant claims o declaration in such terms.

At the trial various assignments were filed as exhibits, and
from these it appeared that the record required to be amended by
the addition of various persons now entitled under the original
vendors.

I reserved judgment for the purpose of allowing the necessary
amendment to be made, as well as pending a suggested settlement.
I am now informed that all the parties entitled are before the
Court, and I therefore proceed to give judgment.

By sec. 6 of the Mortgages Act, R.S.0. 1914, ch. 112, it is
previded :—

“(1) All money pavable to a mortgagor on an insurance ol the
mortgaged property, including. effects, whether affixed to the free-
hold or not, being or forming part thereof, shall, if the mortgagee
80 requires, be applied by the mortgagor in making good the loss
or damage in respect of which the money is received.

“(2) Without prejudice to any obligation to the contrary
imposed by law or by special contract a mortgagee may require
that all money received on an insurance of the mortgaged property
be applied in or towards the discharge of the money due under his
mortgage.”

By sce. 2, clause (d), of the same Act, “‘Mortgage’ shall
include any charge on any property for securing money or money's
worth; ‘mortgage money’ shall mean money or money's worth
sccured by a mortgage; ‘mortgagor’ shall include any person
deriving title under the original mortgagor or entitled to redeem a
mortgage, according to his estate, interest or right in the mort-
gaged property; and ‘mortgagee’ shall include any person deriving
title under the original mortgagee.

This definition of “mortgage” is wide enough to cover the

’

charge commonly known as a vendor’s lien, and T am inclined to
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think that the plaintiffs are mortgagees within the meaning of
see. 2, and therefore within that of sec. 6, though I doubt whether
the Legislature ever considered very seriously the effect of apply-
ing this wide definition to every individual provision of the Mort-
gages Act.

The statute was much discussed in Edmonds v. Hamilton
Provident and Loan Society (1891), 18 A.R. (Ont.) 347. The present
case is to some extent the converse of the Edmonds case.  There the
debtor desired that the insurance money should be applied on the
debt, and the creditor objected.  Here the creditors desire to have
the insurance moneys applied on the debt, and the debtor objects.

It was decided in the Edmonds ease that the mortgagee is not
obliged to apply the money on overdue instalments, although he
may do =0. It was not necessary in that ease to decide whether
he would have been entitled to apply it on instalments not yet
due; but in Corham v. Kingston (1889), 17 O.R. 432, it had been
decided that a mortgagee is not entitled to accelerate payments,
and on this point the judgment in Corham v. Kingston ix not
affected by the Edmonds case.

There ig, therefore, nothing in the judgments of Corham v.
Kingston or in the Edmonds case to justify the plaintiffs’ con-
tention that they are entitled to apply the insurance moneys in
pavment of instalments not yet due; but it appears from those
cases that, if the plaintifis are mortgagees, they are entitled to
the seeurity of the insurance money, just as, hefore the fire, they
were entitled to the security of the buildings which the money
represents.

Even if I am wrong in thinking that the plaintiffs are mort-
gagees within the statute, it seems to me that the same principles
would apply as between vendor and purchaser.  The plaintiffs, inmy
opinion, are not entitled to apply the insurance money in payment
of instalments not vet due, but they are entitled to look to the
insurance money ns part of their sceurity, 1 do not see how I ean
direet the moneys to be held in trust and invested for so long a
period; and, if the parties cannot agree = to its disposal, T will
direct that the moneys be paid into Court.

The parties are fairly secking the direction of the Court in the
aseertainment of their rights, neither of them sueceeds completely,
and I do not think I ought to penali-e either of them with costs,
There will therefore be no order as to costs,
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INSURANCE ON MORTGAGED PROPERTY.

By Jonx Deraree Farconnmpce, M.A, LL.B

1. Insurable interest.

2. Right or obligation to insure.

3. Insurance in the name of the mortgagor.
4. Mortgage clause in insurance policy.

5. Insurance in the name of the mortgagee.
6. Application of insurance money.

1. Insurable interest.

The mortgagor hus by virtue of his equity of redemption an insurable
interest in the mortgaged property, and his right to insure is co-extensive
with the value of the property (a), but if he makes an absolute transfer of his
equity of redemption he no longer has an insurable interest, and any insurance
then existing in his favour ceases to be effectual unless it be assigned with the
consent of the insurers to the transferee of the equity of redemption. The
mortgagor's insurable interest does not cease until the mortgage debt has
been paid, even although the mortgage has been foreclosed, for the mortgagor
may nevertheless continue to be liable for the mortgage debt (b).

By a condition in a policy of insurance against fire the policy was to
become void “if the assured is not the sole and unconditional owner of the
property . . or il the interest of the assured in the property whether

as owner, trustee mortgagee, lessee or otherwise is not truly stated.”
It was In-ll that a mortgagor was sole and unconditional owner within the
terms of said condition. By another condition the policy was to be avoided
if the assured should have or obtain other insurance, whether valid or not, on
the property. The assured applied for other insurance, but before being
notified of the neceptance of his application the premises were destroyed by

fire. It was held that there was no breach of said condition (¢)

A mortgagor who had made a mortgage, under the Short Forms of Mort-
gages Act, containing a covenant to insure the mortgaged premises against
fire, effected an Wwsurance thereon with the defendant company, the loss, by
the poliey, being payable to the plaintiff, the mortgagee, as his interest might
appear under the mortgage. Subsequently the mortgagor conveyed his equity
of redemption to the mortgagee without the consent of the company having
been obtained therefor. The premises having been afterwards destroyed by
fire, it was held that the plaintiff was not cntitled to the insurance moneys,
for (1) the fact of the conveyance made by the mortgagor to the pluintiff,
whereby the former ceased to have any interest at the time of the fire, was a
good answer to the claim; and (2) such conveyance constituted a breach of
a statutory condition which provides against the insured premises being
assigned without the company’s consent (d).

In order to come within a condition providing against the assignment of
the insured premises, an assignment must be an absolute transfer of the sub-

(@) Glover v. Black, 1763, 1 Wm. BI. 396; 3 Ilurr luu 07 E. . 891,

(b) Parsons v. Queen Insurance ’u. 1878, 188, at p. 211; appeal to Privy
Council on another point, 7 App. Cas. 96

(¢) Western Assurance Co. v I:myl- I‘Nll‘ .lI (nn S.CR. 3
Union Assurance Co. v. Temple, 1898, 20 (

d) Pinkey v. Mercantie Fire Insurance Co., ml)l 2 O.L.R. 296,

3, following Commercial
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ject matter. An assignment by way of mortgage (¢) or an agreement to Sell,
the vendor retaining the legal estate (f), does not constitute a breach of the
condition.

A mortgagee, unpaid vendor or other person having a limited interest in
property, may effect insurance either (1) on his own interest merely, or (2) on
his own interest as well as the interests of all other persons in the property.
For instance, a mortgagee may effect msurance either (1) on his own interest
as mortgagee or (2) on the property as a whole, including the equity of redemp-
tion (g).

It has been held in New Brunswick that the interest of the mortgagee as
such ends on foreclosure absolute, and that if a loss occurs thereafter the
mortgagee cannot recover on a policy issued to him as mortgagee (k).

2. Right or obligation to insure,

It is usual in Ontario to insert in a mortgage the short form of covenant
pravided by the Short Forms of Mortgages Act (i), as follows:—

And that the said mortgagor will insure the buildings on the said lands
to the amount of not less than of lawful money of Canada.
In the case of u mortgage expressed to be made in pursuance of the

statute, the foregoing covenant has the same effect as if it were in the follow-
ing terms (/):

And also that the said mortgagor or his heirs, executors, administrators
or assigns shall and will forthwith insure unless alrendy insured and
during the continuance of this security keep insured against loss or
damage by fire, in such proportions upon each building as may be required
by the said mortgagee his heirs, executors, administrators or assigns,
the messunges and buildings erected on the said lands, tenements, heredita-
ments and premises hereby conveyed or mentioned, or intended so to be,
in the sum of of lawful money of Canada, at the least, in
some insurance office to be approved of by the said mortgagee, his heirs,
executors, administrators or assigns, and pay all premiums and sums
of money necessary for such purpose, as the same shall become due, and
will on demand assign, transfer and deliver over unto the said mortgagee,
his heirs, executors, administrators or assigns the policy or policies of
insurance, receipt or receipts thereto appertaining; and if the said mort-
gagee, his heirs, executors, administrators or assigns, shall pay any
premiums or sums of money for insurance of the said premises or any
part thereof, the amount of such payment shall be added to the debt
bereby secured, and shall bear interest at the same rate from the time of
such payments and shall be payable at the time appointed for the then
next ensuing puyment of interest on the said debt.

Under the Mortgages Act, R.8.0. 1014, ¢. 112, in the cuse of a mortgage
which contains no power to insure and no declaration excluding the applica-
tion of Part I1. of the statute, there is a power to insure as therein provided (k).

¢ Sands v, Standard Insurance Co., 1879, 26 Gr, 113, 27 Gr. 167; Sovercign Fire Insur-
ance Co. v. Peters, 1885, 12 Can. 8.C.R. 3

(1) Keefer v, Phaniz Insurance Co., 1901, 31 Can, S.CR. 144; Trotter and Douglas v
Calgary Pire Insurance Co., 1910, 3 A.LR. 12

() Castellain v. Preston, 1883, 11 Q.B.1). 380, at p. 308; Keefor v. Phaniz Insurance Co.,

1901, 31 Can. 8.C.R. 144, ut pp. 148, 149, As to insuranee of limited interests, see an article by

William Harvey in 10 LQR 48 (Jan., 1504) As to insurance in the name of the mortgagee,
see § 5, infra

(k) Gaskin v. Phaniz Insurance Co., 1866, 11 N B. R. (6 Allen) 249.

(1) RR.O. 1914, c. 117, schedule B, clnun 12

S RBO. 1914, ¢. 117, 8. 3.

P RRO. 1914, ¢ lll.nn 19, 26
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In England it is provided by the Conveyuncing Act, 1881, ss. 19 and 23,

as follows:

19— (1) A mortgagee, where the mortgage is made by deed, shall, by
virtue of this Act, have the following powers to the like extent as if they
had been in terms conferred by the mortgage deed, but not further

(namely):

(ii) A power, ut uny time after the date of the mortgage deed, to
insure and keep insured against loss or damage by fire any building, or
any effects or property of an insurable nature, whether affixed to the
frechold or not, being or forming part of the mortgaged property, and
the premiums paid for any such insurance shall be a charge on the mort-
gaged property in addition to the mortgage money, and with the same
priority, and with interest at the same rate, as the mortgage money.
23—(1) The amount of an insurance effected by a mortgagee against
loss «r damage by fire under the power in that behalf conferred by this
Act, shall not exceed the amount specified in the mortgage deed, or, if
no amount is therein specified, then shall not exceed two-third parts of
the amount that would be required, in case of total destruction, to restore
the property insured.
2) An insurance shall not, under the power conferred by this Act, be
effected by a mortgagee in any of the following cases (namely):

i) Where there is a decluration in the mortgage deed that no
insurance is required ;

(i) Where an insurance is kept up by or on behalf of the mortgagor
in accordance with the mortgage deed;

(i) Where the mortgage deed eontains no stipulation respecting
insurance, and an insurance is kept up by or on behalf of the mort-
gugor, to the amount in which the mortgagee is by this Act author-
ized to insure

(3) [This sub-section relates to the application of the insurance money (1).]

If a mortgage company through its manager undertakes with the mort-
gagor to keep alive an insurance on the mortgaged property, and takes steps
towards carrying out such undertaking, but fails to carry it out, it is guilty of
such negligence as to render it liable in damages to the mortgagor, if he is
ignorant of such failure, for the amount of such insurance in case the property
is burned after the policy lapses (m).

3. Insurance in the name of the mortgagor.
Usually, when mortgaged property is insured, the insurance is effected
in the name of the mortgagor, and a clause is inserted in the policy that the
loss, if any, shall be payable to the mortgagee as his interest may appesr
Under such a elause, it would seem that the mortgagee could give a good dis-
charge for money paid to him only to the extent of his claim as mortgagee,

and that as to any surplus the receipt of the mortgagor would be necessary,
" are omitted, the mortgagee
In any case the

whereas if the words *“us his interest may appear
could give a good discharge as to the whole sum paid (n).
mortgagee has an equitable lien upon the policy and its proceeds. (0)

3 is similar in terms to & 6 of the Mortgages Aet, nh~n|~n d in § 6, infra
16 M.t 464, following

it p. 636
274

1) Sub-s
m) Campbell v. Canadign Co-operative I'neestment Co.,
Skelton v. London and North Western Ky h; |Nu l R.2CP

n) Miutchell v. City of London Assura ISSS, 1504 R
o) Chew v. Traders Bank of Canada, mm |-nul R.74
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otwithstanding the insertion of the clause mentioned, the mortgagor is Annotation.
the person assured and may sue in his own name upon the policy (p). Further-
more, apart from a provision in the poliey to the contrary (¢), a subsequent
breach by the mortgagor of any of the conditions of the policy, us, for instance,
of a condition avoiding the policy in the event of the assignment of the property
without the consent of the insurer, will avoid the policy as against both
mortgagor and mortgagee (r).

Whether, in the ease of a policy purporting to insure the mortgagor and
containing a clause that the loss if any shall be payable to the mortgagee as
his interest may appear, the mortgagee may sue in his own name without
joining the mortgagor is a question which has been mueh discussed. The
weight of authority in Ontario is in favour of the view that the mortgagee
may maintain the action. As against the objection that the contract is
between the insurer and the mortgagor and that the mortgagee being a stranger
to the contract is not entitled to sue upon it, the elause in question being a
mere direction and authority to the insurer to pay the mortgagee instead of
the mortgagor (s), it has been held that the effect of the issue of the policy
to the mortgagor with the loss, if any, payable to the mortgagee as his interest
may appear is to create the relation of trustee and cestui gue trust between the
mortgagor and the mortgagee. The subject of the trust is the right to receive
the money payable under the policy and to sue for it, and this right may be
exercised by the mortgagee in his eapacity as cestui que trust, at least to the
extent of his interest (1). In some of the cases where the policies were not
under seal, emphasis was laid on this fact, but it would seem that the absence
of a seal would not assist a third party in an setion upon a contract to which
he was not a party, and that the presence of a seal would not disentitle the
third party from suing if the effect of the contract was to constitute him a
cestur que trust (u).

In a Nova Scotia case a policy not under seal contained the following
provision: *‘Loss, if any, payable to the order of Peter Brush, if claimed
within sixty days after proof, his interest therein being as mortgagee,” and it
appearing that the policy was obtained by the mortgagor in pursuance of a
covenant entered into by him with Brush, that he should insure in the name
and for the benefit of Brush, it was held that the mortgagee was entitled to
sue on the poliey in his own name (v).

In England it has been held that a covenant on the part of the mortgagor
to insure, nothing being said as to the application of the insuranee money,
does not confer upon the mortgagee uny right to the money in the event of
the bankruptey of the mortgagor (w), but in Ontario it has been held that a
covenant to insure in the form provided by the Short Forms of Mortgages

(p) Calduell v. Stadacona Fire and Life Insurance Co, 1883, 11 Can
MeQueen v. Phanic Mutual Fire Insurance Co, 1880, 4 Can. 5 C R 660

4) As to the effect of a “ mortgage clause” in u policy, see § 4, infra

(r) Livingstone v. Western Assurance Co., 1868, 14 Gr 461, 16 Gr. 9; Chishom v Provineral
Insurance Co., 1869, 20 U.C.C P 11; Muchdi v. City of London A ance (o, INNN,
Ont ) 2 Haslem v. Equity Fire Insurance Co, 1904, 8 O LR 246,

OF Mitchell v. City of London surance Co, 15 A (Ont

) Mitehell v. City of London Assurance Co, v 15 AR (Ont he earlier
authorities are discussed; Haslem v. Equity Fire Ins Co, 1004, S O LR Laidlau
v. Hartford Fire Insurance Co., 1916, 10 A LR 7 D.I.R. 229

u) Mitchell v. Ci'y of London Assurance Co. was followed in Agricultural Savings and
Loan Co. v. Liverpool, ete., Insurance Co., 1901, 3 O.L.R 7, reversed, without any decision
as to the right of the wortgagee to sue in his own name, 33 Can. SC R 94 1t is pointed out
in 3 0O.LR at p 136, that the policy though by deed was not u deed inter partes bhut a deed
poll upon which snyone named in it might sue.  lu this case there was also o “mortgage
clause,” as to which, see §4, infra

v) Brush v. Etna Inswrance Co., 1864, 1 Old. (N8 450

w) Lees v Whateley, 1866, LR, 2 Eq. 143
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Act (1) operates as an equitable assigniment of the insurance when effected (y).
If there is neither a covenant to insure nor a provision that the money in case
of loss shall be payable to the mortgagee, the mortgagee has no elaim to
money arising from insurance effected by the mortgacor (2)

Where an owner of property effects insurance thereon and subsequently
mortgages the property, assigning the policy to the mortgagee, the insurance
company cannot by arrangement with the mortgagee without the knowledge
or consent of the mortgagor cancel the insurance. The mortgagor notwith-
standing the assignment continues to be the person assured within the mean-
ing of the Insurance Act, und the policy eannot be cancelled unless notice in
writing is served upon the assured and the unearned portion of the premwium
i puid to him as required by the statute (a).

Where the mortgagor and the mortgagee effect sepurate insurances on
their respective interests with different companies, and the mortgagee upon a
loss oceurring settles the amount of the loss with the company insuring him,
this, even although the mortgagor may assent to such settlement, is not an
estoppel against the mortgagor in favour of the other insurance company and
the mortgagor may nevertheless elaim payment under his policy (b).

A statutory eondition (in Ontario) provides that if the property insured
is mssigned without the written permission of the company the policy shall
thereby become void. This, however, applies only to an assigmmuent of the
property and not to an assignment of the policy unaccompanied by « transfer
of ownership of the property ().

If mortgaged property is insured in the name of the mortgagor, with loss,
if any, payable to the mortgagee as his interest may appear, and a loss occurs,
the surplus insurance money, after payment of the mortgagee’s claim, belongs
to the mortgagor by virtue of his contract with the insurer, and not by virtue
of any obligation of the mortgagee to account in equity to the mortgagor.
It follows therefore that the mortgagee is not entitled to invoke the doctrine
of consolidation of mortgages so as to enable him to apply the surplus on
account of an overdue mortgage held by him upon other property (d).

4. Mortgage clause in insurance policy.

In the case of insurance effected by a mortgagor upon mortgaged property
it is now a common practice in Canada to insert in or attach to the policy &
so-called “‘mortgage clause,” safeguarding the mortgagee against the danger
of the policy being avoided by the act or neglect of the mortgagor, and con-
ferring upon the insurer the right to be subrogated (e) to the rights and securi-
ties of the mortgagee in the event of the insurance company claiming that the
policy is avoided as against the mortgagor.

The form of mortgage clause adopted by The Canadian Fire Under-
writers’ Association is as follows:—

Policy No. . . . It is hereby provided and agreed that this insur-
ance, as to the interest of the mortgagees only therein, shall not be

(2) See § 2, supra.
(y) Greet v. Citizens Insurance Co., 1880, 5 A R. (Ont.) 506, affirming 27 Gr. 121; Goldie v,
Bank of Hamilton, 1900, 27 A.R. (Ont.) 619
(2) Miller v. Tew, 1909, 20 O.L.R. 77, at pp. 90, 1.
ta) Morrow v f 26 AR, (Hm ) 173
(b) Pruttie v. Conne AR. (Ont.) 4
nv McP hiilips v. London Mutual hrr Iu la. 1896, 23 A I( (Ont.) 52
(d) Be Union Assurance Co., 1803, 23 O.R. 6
(¢) As to the right of lubru‘-lmn see also § 5 mfu
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invalidated by any act or neglect of the mortgagor or owner of the prop-

erty insured, nor by the occupation of the premises for purposes more

hazardous than are permitted by this policy.

It is further provided and agreed that the mortgagees shall at once
notify said company of non-occupation or vacancy for over thirty days,
or of any change of ownership or increased hazard that shall come to their
knowledge; and that every increase of hazard, not permitted by the
policy to the mortgagor or owner, shall be paid by the mortgagees on
reasonable demand from the date such hazard existed, according to the
established scale of rates, for the use of such increased hazard during the
eontinuance of this insurance.

It is also further provided and ugreed that whenever the company
shall pay the mortgagees any sum for loss under this policy, and shall
claim that as to the mortgagor or owner no liability therefor existed, it
shall at once be legally subrogated to all rights of the mortgagees under
all the securities held as collateral to the mortgage debt, to the extent of
such payment, or, at its option, the company may pay to the mortgagees
the whole principal due or to grow due on the mortgage, with interest,
and shall thereupon receive a full assignment and transfer of the mort-
gage, and all other securities held as collateral to the mortgage debt, but
no such subrogation shall impair the rights of the mortgagees to recover
the full amount of their claim.

It is also further provided and agreed that in the event of the said
property being further insured with this or any other office, on behalf of
the owner or mortgagees, the company, except such other insurance
when made by the mortgagor or owner shall prove invalid, shall only be
liable for a ratable proportion of any loss or damage sustained.

At the request of the assured, the loss, if any, under this policy is hereby
made payable to ———— as —— interest may appear, subject to the con-
ditions of the above mortgage clause.

Mortgagees applied for a policy of insurance to be issued in the name of
the mortgagor. The policy was so issued in the name of the mortgagor, loss,
if any, payable to the mortgagees, and subject to a motgage clause. The
premiums were paid by the mortgagor. A fire occurred and the insurance
company paid the mortgagees the amount of the policy. The mortgagor
claimed to have the mortgage discharged as being satisfied by the insurance
money; the insurance company claimed that the mortgazor for certain
reasons had forfeited any claim under the policy, that notwithstanding that
no liability existed on its part to the mortgagor it had paid the insurance
money to the mortgagees upon the condition that it should be subrogated to
the rights of the mortgagees as provided by the mortgage clause, and that it
was entitled to an assignment of the mortgage. It was held that as the
insurance company had failed to shew any good defence as against the mort-
gagor, it was not entitled to repayment of the money or to be subrogated to
the rights of the mortgagee, and that the insurance effected by the mort-
gagee, was cffected for the Lenefit of the mortgagor, the payn.ent consequently
enuring to the benefit of the latter (f). In other words, the insurance
company’s right of subrogation depends upon the validity of its defence as
against the mortgagor.

(f) Bull v. North British Canadian Investment Co., 1888, 15 A.R. (Ont.) 421, affirmed, 1889,
18 Can. 8.C.R. 697, Cameron, S.C. Cas. 1. In the Supreme Court of Canada Taschereau and

Gwynne, JJ., expressed the opinion that the interest of the mortgagees was the same as if they
were assignees of a policy effected with the mortgagor

Annotation.
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An insurer entitled to subrogation may recover from the assured not
only the amount of any compensation or the value of any benefit received by
the assured in excess of his actual loss, but also the full value of any rights or
remedies against third persous which have been renounced by the assured and
to which, but for such renunciation, the insurer would have been entitled to
be subrogated (g)

The mortgage clause does not effect a new insurance in favour of the
mortgagee. The insurer thereby agrees with the mortgagee that to the ex-
tent of his interest the insurance will not be invalidated by future act or
negligence of the mortgagor, but the insurer is not debarred from setting up
that the insurance was procured by fraud and therefore void ab initio (h).

It has been said that the mortgage clause constitutes a contract between
the insurance company and the mortgagee, and that consequently the mort-
gagee's right to sue upon the policy without joining the mortgagor does not
rest solely upon the clause providing that the loss, if any, shall be payable to
the mortgagee as his interest may appear (i). The case in which this opinion
was expressed was reversed on appeal on the ground that in any event the
mortgage clause did not protect the mortgagee against the consequence of
misstatements made by the mortgagor in the application for the insurance
Such misstatements rendered the original insurance void, and a subsequent
renewal by way of renewal receipt was likewise a nullity (4

5. Insurance in the name of the mortgagee.

A mortgagee, unpaid vendor or other person having a limited interest in
property may effect insurance either (1) on his own interest merely, or (2) on
his own interest as well as the interests of all other persons in the property
For instance, a mortgagee may effect insurance either (1) on his interest as
mortgagee, or (2) on the property as a whole, including the equity of redemp-
tion. In order that the insurance effected by a mortgagee should cover the
property as a whole (a) the mortgagee must have intended to insure the
interest of the mortgagor as well as his own, and (b) the policy must not by
its terms be limitedpto the mortgagee's interest in the property. Primd facie
the insurance is intended to cover the property as a whole, but the amount
of the premium may make it clear that the risk is more limited. If only the
mortgagee’s interest is insured, the mortgagee is entitled to receive only the
amount to which he is damnified, whereas if the property as a whole is insured,
he is entitled to receive the whole amount of the damage to the property to
the extent of the insurance, holding the surplus over and above his own loss
for the mortgagor (k).

If a mortgagee insures the mortgaged property out of his own funds with-
out having any right under the mortgage deed or otherwise to recover the
premium from the mortgagor, the insurance is for the benefit of the mort-
gagee alone, and in the event of loss he is entitled to receive the amount of

9) West of England Fire Insurance Co. v. Isaucs, [1807) 1 Q B. 226
(h) Omnium Securities Co. v. Canada Fire and Mutual Insurance Co., 1882, 1 O.R. 404,
(i) Agricultural ngs and Co. v. Liverpool, ete., Insurance Co., 1901, 3 O.L.R. 127,
at p. 141, See § 3 pra, us 1o th ect of the last ntioned elause
(j) Licerpool an ;,nmlun and Globe Insurance Co. v. Agricultural, ¢tc., Co., 1903, 33 Can

(k) Keefer v. Phanix Insurance Co., 1901, 31 Can. 8 C.R. 144, ut pp. 148, 149, quoting from
Castellain v. Preston, 1883, 11 Q.B.D. 380, at p. 398, and Insurance Co. v. { pdegrafl, 1853,
21 Penn. 513, at p. 520
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the policy without giving credit therefor upon the mortgage (), that is, he
may hold the money as security for payment of the mortgage debt (m)

A contract of fire insurance, like a contract of marine insurance, is a
contract of indemnity, and of indemnity only, and the assured, in case of a
loss against which the policy has been made is entitled to be fully indemnified
but is never entitled to be more than fully indemnified. One of the doctrines
adopted in favour of the insurer in order to prevent the assured from recover-
ing more than a full indemnity is the doctrine of subrogation. If an unpaid
vendor or a mortgagee insures his interest in property and upon a loss occur-
ring receives the insurance money, and if he afterwards receives the purchase
price or the mortgage money, as the case may be, without deduction on
account of the insurance, he is liable to the insurer for an amount equal to
the insurance money received by him, beeause he is not entitled to be more
than fully indemnified (n)

So, if a mortgagee, after the occurrence of damage insured against, is
paid by the mortgagor, the mortgagee is not entitled to recover from the
insurer upon a policy covering his interest only, beeause he has not been
damnified. If, on the other hand, the mortgagee obtains payment of the
whole amount of the mortgage debt from the insurer, the insurer is entitled
to be subrogated to the rights of the mortgagee and is entitled to a transfer of
the mortgagee's securities (o).  There can, however, be no right of subroga-
tion unless the mortgagee's claim is wholly satisfied (p

The case of two persons effecting, in different insurance companies,
insurance of the same property in different rights has been stated thus (¢):—

“Where different persons insure the sume property in respect of dif-
ferent rights they may be divided into two classes. 1t may be that the
interest of the two between them makes up the whole property, as in the
case of a tenant for life and remainderman.  Then if each insures, although
they may use words apparently insuring the whole property, yet they
would recover from their respective insurance companies the value of
their interests, and of course those values added together would make
up the value of the whole property. Therefore it would not be u case
either of subrogation or contribution, because the loss would be divided
between the two companies in proportion to the interests which the
respective persons assured had in the property. But then there may be
cases where, although two different persons insured in respeet of different
rights, each of them can recover the whole, as in the case of a mortgagor
and mortgagee. But wherever that is the case it will necessarily follow
that one of these two has a remedy over against the other, because the
same property cannot in value belong at the same time to two different
persons. Each of them may have an interest which entitles him to insure
for the full value, because in certain events, for instance, if the other
person become insolvent, it may be he would lose the full value of the
property, and therefore would have in law an insurable interest; but yet

(1) Russell v. Robertson, 1859, 1 U.C Chy. Ch Dobson v. Land, 1850, 8 Hare 216;
King v. State Mutual Fire Insurance Co, 1851, 61 Mass,

m) See also § 6, infra

in) Preston, 1883, 11 Q B 1. 380, especially at pp. 386 ff

(0) ( v. Preston, 1883, 11 QB 380; Smauth v. Columbia Insurance Co., 1851,
17 Penn. 253 State Mutual Fire Insurance Co, 1 61 Mass. 1

(p) National Fire Insurance Co. v. MeLaren, 1886, 12 82

(g) North British and Mercantile Insurance Co. v London, Liver pool and Globe I nsurance Co.,
1877, 5 Ch. D. 569 at pp. 583, 584, Mellish, L.J
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it must be that if each recover the full value of the property from their
respective offices with whom they insure, one office must have a remedy
against the other. - I think wherever that is the case the company which
has insured the person who has the remedy over succeeds to his right of
remedy over, and then it is a case of subrogation.”

6. Application of insurance money.

It is provided by the Mortgages Act, R.8.0. 1014, ¢. 112, 8. 6, a8
follows:

6.—(1) All money payable to a mortgagor on an insurance of the mort-
gaged property, including effects, whether affixed to the freehold or not,
being or forming part thereof, shall, if the mortgagee so requires, be
applied by the mortgagor in making good the loss or damage in respect
of which the money is received,

(2) Without prejudice to any obligation to the contrary imposed by
law or by special contraet, a mortgagee may require that all money receiv-
ed on an insurance of the mortgaged property be applied in or towards
the discharge of the money due under his mortgage.

This section was originally passed in 1886 (r), and was based on the
Englich Conveyancing Act, 1881 (s).
¥ Sub-s. 1 is practically declaratory of the mortgagee's right under the
il English statute, 14 Geo. III,, ¢. 78, now cited as the Fires Prevention
3 (Metropolis) Aet, 1774 (1), s. 83, formerly in foree in Ontario (u). It gives
e the mortgagee the right, where insurance is effected by the mortgagor, even
where there is no covenant on the part of the mortgagor to insure, or a
covenant (o insure merely but not to assign the policy, to require the
money to be applied in making good the loss or damage (uu).

Sub-s. 2 confers on the mortgagee a new right, namely, the right to
“require that all money received on an insurance of the mortgaged property
be applied in or towards the discharge of the money due under his mortgage.”
The words “without prejudice to any obligation to the contrary imposed by
law" have probably lost their significance since the statute 14 Geo. III. e.
78, 8. 83, ceased 1o be in foree. The words “special contract” mean a special
contract relating to the insurance (v). The sub-section presumably refers to
insurance money received by the mortgagor, for no statutory provision was
needed as tomoney received by the mortgagee (w).

The mortgagee is not at liberty without the consent of the mortgagor to
accelerate the times of puyment under the mortgage by applying the insurance
money in payment of instalments of principal or interest not yet due, but he
may apply it in payment of overdue instalments (). On the other hand,

T gR

(r) 49 Viet, . 20, 8. 9
(0) 44 & 45 Viet, . 41 The ¢
ous special provisions as to th
l(ml(numunhw Aet (1860
Ree I'n re Quicke's T
Hﬂlll I Ch. 414
) This statute, eol
in ‘urw- m Ontario. St
1887, 14 O.R. 457. By the Ontario Insurance \ b
that lbr statute should not **be deemed to be in force with regard toy riy in this Pt mvlnu
(sn) Rémonds v. Hamilion Frovidest snd Losn Sociely, 1801, 18 A.K. (Out.) 347, 8t pp.
354-355.

e in vh  English statute is found in conneetion with vari-
d which were substituted for

' 5. Nee "
e v. Quicke, ]l\um 1 ( . 887; Sinnott v. Bowden,

o n-. llu \hlrn]mhlnn Building Act, was held to be
6N, 8§ uF ance hmutw-

) 18 AR (Ont ) at p
w) I8 AR (Ont) at p. 368
) Corkam v. Kingston, 1880, 17 O R 432
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subject to a provision in the mortgage to the contrary, he still has the right,
which he had before the passing of the statute, to hold the money as he held
the policy, as collateral or additional security for the mortgage debt, and he
is not bound to apply it towards payment of either principal or interest
overdue (y).

“Now the Act does not profess to interfere with any right the mortgagee
had theretofore possessed to deal with the proceeds of the policy when the
mortgage money was overdue. He was not compelled to apply it at all, or
if he did apply it he might apply it in such a way us to preserve the full benefit
of his contract. The new right or option which is given to him must, I think,
be considered as one controlling any right which the mortgagor might other-
wise have had to direct the disposition of the i received by or paid
into the hands of the mortgagee before the mortgage debt becomes due. In
effect the option given by the section is either to have the money applied in
rebuilding or to have it at onee applied in reducing the debt secured by the
mortgag:. If the latter option is not exercised the money remains in the
mortgagee's hands (in those cases in which he has had, apart from the statute,
the right to receive it) as it would have done before the Act, and subject to

h rights or i the parties by law respectively had therein, and
inter alia to the right of the mortgagee to make such application of it as he
might deem proper to the payment either of principal or of interest, or of both,
overdue, or to make no application of it if he should deem it more advisable
for the security of his contract not to adopt that course, but to require the
mortgagor to make his payments in d with his " (2).

If the mortgagee receives the insurance money before the time appointed
for payment of the money secured by the mortgage he is ent lth.-d neverthe-
less, to the interest without abatement (a).

““He may keep the insurance money by him and sue for arrears, or dis-
train for them, if he has that power, or he may at his option apply the whole
or part of the insurance money to the arrears. It is part of his security, and
whenever there is default he may resort to it, or he may resort to his per-
sonal or other remedies. Of course, as soon as the debt is reduced to an
equality with the insurance money in his hands he must apply the latter pro
tanto from time to time to subsequently maturing payments. It hardly needs
to be added that a mortgagee retaining insurance money in his hands as
security for future payments is accountable for any profit he makes with it,
and that he ought not to leave it lying idle, but ought, if possible, to concur
with the mortgagor in some profitable way of laying it out.” (b)

In view of the definition of “mortgage” in the Mortgages Act as including
“any charge on any property for securing money or money’s worth” (¢), it
has been held that s. 6 of the statute is applicable to the case of insurance
effected by a purchaser of land with loss, if any, payable to the vendors.
Therefore, when the buildings on the land are destroyed by fire, the vendors

(17} Blnudu L lln-ullau Provident and Loan Society, 1891, 18 A ll (Onl ) 347, rne

meh Division on this ‘num 19 O.R. 677, and diss .Lt
Car am v lhulu. um 17 O.R. 432, in so far as it may be luppuud to have ided

mortgagee wi bounfl to apply the insurance money on principal and interest as they

Osler (l) lh-lll v. Hamilton Provident and Loan Society, 1891, 18 A.R. (Ont.) 347, at p. 357,

(s )IBAR }Olt)ll p. 356; Austin v. Story, 1863, 10 Gr. 306
(b) 18 A.R. (Ont.) at p. 367, Maclennan, J.A.
(c) R8O, 1014, ¢. 112, 8. 2.

3—4 pn,
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are entitled to the security of the insurance money, just as before the fire
they were entitled to the security of the buildings, but they are not entitled to
apply the insurance money in payment of instal of the purchase money
not yet due (d).

Mortgaged property was insured in the name of the mortgagor with loss
payable firstly to the first mortgagee and secondly to the second mortgagee
as their interests might appear. The first mortgagee having received insur-
ance money applied it on the first mortgage and subsequently sold the property
under power of sale. It was held that the insurance money was properly
applied, the effect being to reduce the first mortgage for the benefit of execu-
tion creditors intermediate between the two mortgagees, and that there was
no case for marshalling of two funds as between the two mortgagees (e).

Under a contract with the owner of a mill and machinery which was
subject to three mortgages (the second and third in favour of the same mort-
gagees), each containing a covenant to insure. the plaintiffs took out the
machinery, replacing it with new machinery, reserving a lien thereon for the
balance of the price, the lien agreement providing that the mill-owner should
insure the machinery for the plaintiffs’ benefit. Before any further insurance
was effected the mill and machinery were destroyed by fire. It was held,
upon the evidence, that the second mor had d to the purch
of the new machinery upon the terms specified, and, as a result of that finding,
that the plaintiffs were entitled, subject to the first mortgagee’s claim, to
payment of the insurance money on the machinery and to be subrogated to
the first mortgagee's rights against the land to the extent to which that
i money was exh d by him (f).

aupre.
d S:IIWI Co. v. Genitti, 1916, 36 O.L.R. 163, 30 D.L.R. 52.
of Hamilton, 1900, 27 A.R. (Ont.) 619.

TOWN OF COBOURG v. CYCLONE WOVEN WIRE FENCE Co.

Supreme Court of Canada, Davies, Idington, Anglin and Brodeur, JJ., and
Falconbridge, C.J., ad hoc. October 8, 1918.

LANDLORD AND TENANT (§ 111 D—110)—AGREEMENT—LEASE FOR PERIOD—
OPTION TO PURCHASE AT END OF LEASE—RENT PAYABLE AT END OF
TERM—DISTRESS FOR RENT DURING TERM—ILLEGALITY.

By an agreement between a town corporation and a manufacturing
company the corporation gave the company a five years’ option to pur-
chase land leased to it for that period for manufacturing purposes—an
annual rental was to be paid at the end of the term if the purchase was
not completed, or pro rata at any earlicr period at which the option was
relinquished. Before the expiration of the five years, the company sold
some of its mmhiner{ and was preparing to m-{l the balance when t
corporation distrained for rent due under the agreement, and the con-
tents of the factory were seized and sold:

The court held that as the pany had not relinquished the option,
there was no rent due and that the distress was illegal.

AppeaL from a decision of the Appellate Division of the
Supreme Court of Ontario reversing the judgment at the trial
by which the action was dismissed.

F. M. Field, K.C'., for appellant; Loftus, for respondent.

Davies, J:=—1 coneur in the opinion of Mr. Justice Anglin.
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Ipinaron, J.:—~The appellant as a municipal corporation
entered into an agreement with respondent giving it an option
for a term of 5 years to purchase certain property and meantime
to lease the property.

The questions raised herein must be determined by the con-
struction to be placed upon two clauses of said agreement which
are a8 follows:—

The corporation offers to sell to the company the building and lands
surrounding the same heretofore used as the Model School on the north side
of University Ave. in the Town of Cobourg comprising 2 acres of land be the
same more or less for 83,500 at any time within 5 years from the day of the
date hereof on the company tendering to the mayor of the corporation within

said period of 5 years a deed for execution by the corporation in accordance
with the Short Form of Conveyances Act.

And the corporation offers to lease to the company the said premises
until the completion of the sale thereof to the company according to the terms
of the offer hereinabove set forth at an annual rental of $200. to be paid by
the company to the corporation at the expiration of the said period of § years,
in the event of the company not completing the purchase within the said
period, and at the same rate for any less period than 5 years, in the event of
the company relinquishing this option prior to the withdrawal from the said
premises of the plant and machinery of the company.

The respondent entered into possession of said premises and
after holding same for 315 years and about a year and a half before
the expiration of said 5 years, without making any election or
expressly declaring its intention to relinquish the option of pur-
chase given by the agreement, its goods were distrained by the
appellant for an alleged claim of 8700 for rent under the said
second clause.

The respondent, 6 months later, brought this action, alleging
the seizure was illegal and claiming damages therefor.

Appellant attempted to justify its seizure by evidence of the
removal by respondent of a great part of its machinery and stock-
in-trade thereby tending to demonstrate that it had relinquished
its option and hence become liable to pay rent for the time it had
been in possession.

I cannot see how the option to purchase can, under any fair
or reasonable construction of the instrument, be determined in
any such way. It was quite competent for the respondent to
have removed every bit of its machinery and other personal
property and awaited till the last day of the term of 5 years and
then to pay the price named and the rental specified and take a
conveyance.
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Suppose there had been a rapid rise in value of real estate,
and this property had become worth double by the end of the
term what it was at the making of the agreement, could the option
be held to have been relinquished by reason of any such evidence
as adduced herein?

There was not a line in the agreement stipulating for occupa-
tion of the premises, much less imposing as a term thereof that it
should bring goods and machinery to be used by it therein.

The only provisions made binding respondent in relation to
the property were to keep it in repair, not to assign without leave,
to insure and to pay school taxes on an assessment of $3,500.

It is not what conceivably may have been the understanding
between the parties but what the writing expresses that we have
to do with herein.

If appellant made an improvident agreement, we cannot help
it.  If there was, outside of that, material for another case, it
should have been fought out otherwise than by distress.

I should not, even if T could get over the impassable barrier
I have suggested arising from the construction of the instrument
contemplating a 5 years’ option to purchase, be able, as a matter
of course, to put the construction on the leasing clause standing
alone that appellant contends for. There is no time named for
the payment of rent except at the expiration of the said period
of 5 years. The matter is left so indefinite in that regard that 1
doubt if any well-founded right to distrain could be held to have
arisen at an earlier date than the end of the 5-year term. I need
not, however, decide that, in my view of the plain, obvious meaning
of the instrument, otherwise.

The real issue in law had, 1 fear, got beclouded by reason of
giving heed to collateral issues and considerations that never

could have, in themselves, laid a foundation for the right to dis-
train, otherwise I imagine this litigation would have terminated
long ago.

The appeal should be dismissed with costs.

ANGLIN, J.:—After hearing an able and exhaustive argument
of thig appeal, I am, with deference, utterly at a loss to appreciate
the considerations which led the Appellate Division to regard
this case as a fit subject for special leave to appeal.  The unani-
mous judgment of that court (the personnel being somewhat
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different), reversing that of Britton, J., who had dismissed the
action, held that the defendant had made an illegal distress,
awarded the plaintifi $23.50 actual, and $5 nominal, damages,
declared ‘certain of the distrained goods which the defendant had
“bought in,” at the bailifi’s sale, at prices aggregating $905.35,
to be still the property of the plaintiff, and gave it the costs of the
action and appeal on the Supreme Court seale .

The defendant now concedes that its purchases at the sale
held under its own distress warrant would have been indefensible
had the distress itself been unimpeachable. The matter in con-
troversy on this appeal, therefore, apart from costs, is confined
to a judgment for $28.50 and the sole question to be determined is
whether there was or was not any rent due from the plaintiff to
the defendant.

The plaintifi was lessee of premises owned by the defendant,
a municipal corporation, with an option to purchase the same
at any time within 5 years for $3,500. The rental ($200 a year)
was payable on the expiry of the 5 years should the plaintiff not
complete the purchase within that p(-runl and at the same rate
for any less period should the plaintifi relinquish its option to
purchase, payment in that event to be made “prior to the with-
drawal from the said premises of the plant and machinery of the
company.”

The circumstances in evidenee, in my opinion, fully sustain
these findings of the trial judge:

The plaintiff company went into possession pursuant to the agreement
but the business carried on was of small character and as if there were not
very much in it in Cobourg.

Prior to June 22, the plaintiff set about removing what was in the build-
ing, and on June 22 the defendant issued a landlord’s warrant to distrain the
chattels under a claim for rent to the amount of $700. The bailiff seized and
sold part of the chattels so seized and bought in the residue.

I find that the company did form the intention of not purchasing the
property and that it intended to remove the goods and chattels from the
premises without paying any rent.

The defendant had reasonable ground for believing that the p
did not intend to purchase the property or pay rent nnd upon that behef
directed the seizure to be made.

It is true, as alleged by the defendant, that the plaintiff had, to a great
extent, discontiuned their business at Cobourg. The plaintiff company had
heen disposing of such of their manufactured goods as they had on hand, and

had been stripping the premises of machinery, and had been negotiating with
a junk dealer for about a month prior to June 22, 1916, for the sale to him of
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such of the stock, machinery and plant as was left for $300, and, at the very
time of the seizure, were concluding a sale thereof to the junk dealer for 8625,
with a view to abandonment of the property.

All that the defendant did was in good faith, and in the honest belief that
the plaintiff company intended to resort to whatever might be necessary to
avoid paying rent.

But, does all this warrant the conclusion that the plaintiff
had, at or prior to June 22, the date of the distress—relinquished
its option to purchase? That it had determined not to take advan-
tage of it seems abundantly clear.

The defendant’s mayor wrote to the plaintifi on June 15, inquir-
ing whether it intended to vacate the premises and, if so, what
were its intentions regarding the option?  The plaintifi’s manager
replied on June 20, explaining that it was removing and disposing
of surplus machinery, intending to apply the proceeds on a bank

overdraft :

This will enable the company in all probability to meet the difficulties
caused by the war, 1 will be glad to keep you informed as to the progress
the company is making at any time you request.

However evasive or disingenuous this reply, it is not susceptible
of being construed as +  clinquishment of the option, which was
certainly still in force on June 15, as the mayor's letter shews,
There was no further communication between the parties prior
to the distress.

Under the agreement, during the currency of the 5 years'
period only actual relinquishment of the option to purchase would
make the pro rata vent for the elapsed portion of that period due
and payable.  An intention to relinquish, however definite and

clearly established, would not suffice.  Had a tender by the plain-
tiff on June 22, of a conveyance of the property for execution
accompanied by $3,500 been refused, the defendant, in my opinion,
would have had no defence to an action for specific performance.
With Lennox, J., who delivered the judgiment of the Appellate
Division,

1 am of the opinion that there is no evidence whatever to shew a reling
ment, in fact, but, on the contrary, the letter from the mayor to an officer of
the plaintiff company of June 15, shews quite clearly that upon June 15, at
all events, there was no relinquishment, and there certainly is nothing to
suggest that the parties came together in any way or did anything that would
constitute a relinquishment of the option after that date. It is not necessary
to determine a priori what documents or circumstances would be necessary
to constitute a relinquishment as a matter of law of the right of the company
to exercise the option within the five-year period limited by the agreement.

28
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It is sufficient to say that no fact or circumstance has been shewn which
could be ealled a relinquishment or from which a relinquishment could be
properly inferred

The appeal fails and wust be dismissed with costs.

Broveur

The objeet of the contract which we have to
construe in this e:

1se was 10 assist the respondent company which in-
tended to start an industrial establishment in the town of
Cobourg. It was represented to the civie authorities that a certain
nunber of men would be eniployed and that the town then would
profit in the establishment of that new industry.

With that end in view the Town of Cobourg agreed to give a
lease of a building which they had at a rent of $200 per year and
with the right of option on the part of the company to purchase
the property within 5 yems.  No rent would be paid, however,
during those 5 years, unless the company relinquished its option
to purchase.  The machinery and plant, however, of the company
could not be removed prior to the rent being paid.  That agree-
ment was wade on November, 11, 1912, and the option then would
have to be exercised on or before November 11, 1917,

The business of the company, however, was not prosperous.
At the beginning, they emploved a certain number of men, but
there was a deerease in number from time to time until, about
the beginning of the vear 1916, the number was reduced to one.
The company failed to make a return of its affairs as required by
the provisions of the provincinl statute during the years 1914-1915
and 1916.  No price lists were issued after the year 1913, In 1915
it gave to the bank a chattel mortgage covering all operating
machinery on the premises. It is in evidence that only 1,110 Ibs,
of fence wire were bought during the year 1916.  Then, in the
months of April, May and June, they started to ship machinery
and they negotiated with a junk dealer for =ale of the balance of the
machinery.

It is in evidence also that the total cost of power supplied
from January 13, 1913, to June 26, 1916, was $29.96.

The company was evidently not in a position to continue the
business, and it was found by the trial judge that it had formed
the intention of not purchasing the property, and it intended to
remove the goods and chattels from the premises without paying
any rent.
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The trial judge found also that
the defend had r ble g 1 for believing that the company did
not intend to purchase the property or pay rent and upon that belief directed
the seizure to be made.

The Appellate Division reluctantly reversed ' s decision.

Everything pointed to the faet that the coispany was in a
hopeless condition and could not purchase the property.  But
can the company be held as having relinquished its option to
purchase? 1 am sorry to have to come to the conclusion that the
evidence does not disclose such relinquishment. It is more than
possible that the company would not be in such a financial con-
dition that it could exercise its option; but, then, we cannot say
that some rent was due when the writ for distress was issued.

The Town of Cobourg seems, however, to have acted all
through in a straightforward way and 1 eould not see the same
line of conduet followed by the respondent company.

I have conve to the conclusion that the appeal should be dis-

missed with costs,
Favcoxnrinar, CJ.0 1 agree with the judgment of Anglin, J.
Appeal dismissed.

J. J. CASE THRESHING MACHINE Co. v. MITTEN BROS.

Saskatchewan Court of Appeal, Sir Frederick Haultain, C.J.S., Newlands,
Lamont and Elwood, JJ.A.  December 21, 1918.

Sate (§ I D—20)—OrF Goobs—RIGHTS LIMITED BY CONTRACT-—ARTICLE
CONTRACTED FOR NOT DELIVERED—REPRESENTATIONS OF VENDOR'S
AGENT—RETAINER AND USER OF ARTICLE—EVIDENCE OF ACCEPTANCE.

Where one person agrees to sell and another to buy an article under an
agreement by which the rights or obligations which otherwise would flow
from the contract of sale are limited or extinguished, the provisions
limiting or extinguishing these rights or obligations have application only
where the vendor delivers the article agreed to be purchased, or the pur-
chaser agrees to accept a different article, as the article he was to receive.

The delivery of an engine that will not burn kerosene, where a kerosene
engine was ordered, is not a delivery of the engine ordered, and the
retention and user of the engine having been induced by representations
of the vendor's agents, which were not implemented by such vendor,
eannot be invoked as evidence of acceptance by the defendants.

AppeaL by plaintifi from the trial judgment in an action to
recover the purchase price of a gas engine.  Affirmed.

F. L. Bastedo, for appellant; T'. D. Brown, K.C'., for respondents.

LamonTt, J. A.:—In May, 1915, the defendants ordered from
the plaintiffs one 40-h.p. Case gas engine, one 28x50 separator,
one stacker, one feeder, one grain register, one tank and one cab,
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for 44,100, on which the plaintifis gave a eredit of $750 for an
old engine taken as part payment. In pretended compliance
with the order, the plaintifis shipped certain machinery to the
defendants.  Before it was unloaded, the plaintiffs’ representative
took in settlement eight promissory notes signed by the defend-
ants; three of these fell due November 1, 1915, three November 1,
1916, and the other two in 1917.  The defendants paid the three
notes falling due on November 1, 1915, but refused to make
further payments.  The plaintiffs have brought this action on
the five remaining notes.

The defendants admit liability for all machinery ordered
except the engine, but they resist payment of the contract price
of the engine—which was $2885—on the following grounds:
(1) the engine ordered was never delivered; (2) the plaintiffs
are estopped from saying that the engine ordered was delivered
or that the defendants aceepted delivery thereof, because the
plaintiffs’ agent induced the defendants to keep it in their possession
by representing that the plaintifis would make it work satisfac-
torily; (3) that they were induced to receive the engine by reason
of fraudulent representations of the plaintiffs’ agent that the

engine was a kerosene hurning engine; (4) that they are entitled

to damages for breach of warranty.  These defences were set
up in the alternative,
At the trial, the judge allowed parol evidenee to be given to

shew what the parties meant by a “gas engine:” it having been
contended by the defendants that there were two kinds of gas
engines, one which used gasoline for fuel and the other which used
kerosene.  In admitting this evidence, the trial judge, in my
opinion, was right.  On ample evidence the judge found that it
was distinetly understood that the engin ordered was to be a
kerosene burner. He also found that the engine delivered would
not burn kerosene. He, therefore, held that the engine delivered
was not the one ordered, that the one delivered was worth only
£1,000, and he allowed the defendants, in diminution of the con-
tract price, the difference between $1,000 and the contract-price
of the engine ordered, that is, $1,885, as damages for breach of
implied condition. In giving his judgment, the trial judge said:—

The pleadings are not aptly framed to raise the defence open to the
defendants under the above findings, and counsel for the defendant has
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further complicated the matter by admitting for one defendant that “the
machinery referred to in paragraph two of the plaintiffs’ statement of claim
was received by him from the plaintiff.””  In the face of the evidence adduced
at the trial and the other contentions made by both counsel, it is difficult to
understand what was meant by this admission. It must, it seems to me, be
intended simply as an admission that machinery described by the plaintiffs
as in paragraph two of the statement of claim was received. The defence
that the engine was to be a kerosene burning engine is clearly raised, and the
plaintiffs assumed the burden of meeting that issue without any ohjection.

Such amendments should be made to the defence as may be neces-
sary.

From the judgment the plaintiffs appeal to this court.

The first contention on behalf of the plaintifis is, that the
pleadings did not raise the issue that the engine ordered was not
delivered, and that the trial judge should not have amended the
statement of defence to set it up.

This contention, in my opinion, cannot be upheld.  Par. 2 of

the statement of defence expressly denies that the machinery
ordered was delivered. It did not expressly claim damages for
breach of implied condition, but, where a defendant raises the
issue that the goods ordered were not delivered and establishes
that fact, the trial judge is not only entitled but it is his duty
to make such amendments to the pleadings as may be necessary
to give the defendant the benefit of the issue which he raised and
established.

R. 264 provides that all necessary amendments shall be made
for the purpose of determining the real question or issue raised
by or depending on the pleadings.

In March Bros. & Wells v. Banton (1911), 45 Can. 8.C.R. 338,
at p. 344, Idington, J., points out that a trial judge can amend
the pleadings if necessary to carry out his judgment.

See also Gorman v. Dizon (1896), 26 Can. S.C.R. 87.

In Stitt v. CN.R. Co. (1913), 10 D,L.R. 544, 23 Man. L.R. 43,
Haggart, J. A., at p. 547, says:—

In any event if the evidence did shew a cause of action, then, if there was
no surprise, the” judge should amend if he thought an amendment necessary.

In the present case, I cannot see that the plaintiffs were in
any way taken by surprise. They knew that the two obje: tions
which the defendants had to the engine were (1) that it would
not burn kerosene at all; (2) that when burning gasoline it used
far more fuel than it should. The trial judge was therefore within
his right in making the amendment. 1 doubt, however, if any
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an endn ent was necessary.  Although not very aceurately worded,
I take it that what is meant by paragraphs two and three of the
statement of defence is a denial that the plaintifis delivered the
machinery ordered, and an allegation that they are estopped from
saying that they did deliver it and from saying that the defendants
accepted what they did deliver.  These allegations, in my opinion,
are sufficient to carry the defendants as far as it is necessary to go.

The next contention is, that the trial judge erred in disregard-
ing the admission of the defendants that the engine referred to
in the statement of claim had been delivered to them. The defend-
ants’ counsel signed an admission of fact on behalf of the defendant,
William Mitten, that the machinery referred to in the statement
of claim had been received by him from the plaintiffs, and Henry
Mitten, in his examination for discovery, gave the following
testimony :

Q. Did you get all the machinery described in the agreement? A, Well,
I guess so, if there have not been any changes in it since the signature.

Q. Then you got the . . . 40 h.p. gas engine? A. Yes.

These answers go no further than the statutory declaration
made by the defendants on May 21, before the machinery was
unloaded.  On that occasion, the plaintiffs’ representative took
from the defendants a statutory declaration that they had received
from the J. I. Case Machinery Co. (among other articles): “One
Case 20-40 h. p. gas engine.”  The engine was then on the car.
It was a 20-10 h.p. Case engine, and it had the word “kerosene”

painted on its fuel tank.  To all outward appearance it was the
engine ordered.  The defendants acknowledge delivery thereof.
Then, when it is set up, it is found that it will not burn kerosene
at all.  Does the fact that the defendants acknowledge receipt
of an article which was apparently what they ordered estop them
from afterwards claiming that it was not the article at all? I do
not think so. In my opinion, the admissions go no farther than
this, that machinery, purporting to be the machinery ordered,
had been delivered to the defendants. It is idle to suppose that
the defendants—after the first trial of the engine—ever intended
to admit that the engine received by them was a kerosene burn-
ing engine. Had they been admitting that, they would not have
been contesting the plaintiffs’ claim.

Counsel for the plaintiffs argued that, even if the defendants
had ordered a kerosene burning engine and that kind of engine

43

SASK.
C. A
J. 1. Case
THRESHING
MacHINE
Co.

v.
MiTTEN |
Bros.

Lamont, J.A.




J. L Case
THRESHING
MacuiNe
Co.
Mirrex
Bros.,

Lamont, J.A.

Dominion Law REPORTS. [44 D.L.R.

had not been delivered, yet the trial judge could not award dam-
ages for breach of a condition, either express or implied, because
the agreement contained the following words:—

12. The whole contract is set forth herein. There are no representations,
n;::nﬁu or conditions, expressed or implied, other than those herein con-

This raises the question: Do the provisions of the agreement
apply to the engine delivered?

I take it as established law, that, where one person agrees to
sell and another to buy an article under an agreement by which
the rights or obligations which otherwise would flow from the
contract of sale are limited or extinguished, the provisions limit-
ing or extinguishing these rights or obligations have application
only where the vendor delivers the article agreed to be purchased,
or the purchaser agrees to aceept a different article as the article
he was to receive.

In Schofield v. Emerson-Brantingham Implement Co. (1918),
57 Can. 8.C.R, 203, 43 D.L.R. 509, Fitzpatrick, C.J., p. 510, said :—

Reading the order with the findings of the jury I come to the conclusion
that the respondents did not deliver such an engine as was called for by the
0 T,

rde’l'hil really disposes of the case, for it eliminates the difficulties presented
by the conditions of the contract.

In this case the engine ordered was not delivered. Did the
defendants accept the one delivered as the engine ordered or in
lieu thereof. They kept the engine and used it, but under the
following circumstances.  When the engine was unloaded, the
plaintiffs’ expert started it on gasoline, then switched to kerosene.
The engine stopped.  After ineffectual attempts to make it work
on kerosene, the expert advised the defendants to go ahead with
gasoline, and he would have another nan come out who would
make it burn kerosene. The defendants lid so. The other expert
did not come for a month or so. Henry Mitten says he told him
when he came that the engine would not hurn kerosene, and that
on gasoline it was using too much fuel. He says the agent advised
him that they had a man coming from the factory who was an
expert in that kind of work and that “if I could just plug along
until he got there, they thought he would mak: it burn kerosene
satisfactorily.”  The expert did not come unti! on in the fall.
He worked a couple of days on the engine, then decided it needed
a new carburetter.  After he got the carburettor he still could
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not make it work, and decided it required a new magneto.  As, by
this time, the fall was well advanced, he did not come back with
the magneto until the next spring, i.e., the spring of 1916.  Still
it would not work, and he decided it needed some hot air attach-
ments and he said he would wire for these. He did so. They came
c.0.d. and the defendants refused to accept them that way. This,
however, made no difference, as the expert did not come back.
After a time, the plaintifis cleared the c.o.d. and the defendants
put on the attachments.  Still the engine would not burn kero-
sene.  In November the defendants notified the’ plaintiffs that
they had either to make the engine burn kerosene, or take it
back and refund what they had paid on it. In the fall of 1915,
the defendants paid the three notes which fell due on November 1,
that year. Why they did so is explained by Henry Mitten in the
following words:—

A. Well, a collector came around the first fall when I paid my first pay-
ments and I told him I wasn't satisfied. Well, he said, that wouldn’t make
no difference, the Case Co. would see and make that engine work, go ahead

and do your part and make your payments, and he said the Case Co. would
see that that engine was working in the spring.

The plaintiffs not being able to make the engine burn kerosene,
the defendants refused to pay.

Did the facts that the defendants kept possession of the engine
and used it, and that they paid the 1915 notes, establish an
acceptance by the defendants of the engine delivered?

In New Hamburg Mfy. Co. v. Weisbrod (1908), 1 S.L.R. 342,
the agreement contained a clause that continued possession and
use of the machine should be deemed conclusive evidence that it
filled the warranty. The defendant kept the machine at the
request of the plaintifis’ agent, who said he was going to fix it all
right. It was held that the continued possession and use of the
machine, under these circumstances, could not be held to be
evidence that it filled the warranty.

In Schofield v. Emerson-Brantingham Implement Co., supra,
the purchaser was induced to make settlement for the engine,
although not satisfied with its performance, by the representation
of the plaintiffs’ agent that the engine would act better with wear,
and that, if it was not right, the company would make it right.
In reference to this representation, Anglin, J., at p. 522, says:—

What occurred, however, prevents his (the purchaser's) retention and
user of the engine being invoked as evidence of acceptance.
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To the same effect is the judgment of Brodeur, J.

1 am, therefore, of opinion that the retention and user of the
engine in question, and the payment of the notes having been
induced by representations of agents of the plaintiffs, which were
not implemented by the company, cannot be invoked as evidence
of acceptance by the defendants.

The only other evidence which it was contended shewed aceept-
ance, were certain letters written by the defendants in October
and November, 1916.  These, in my opinion, are no evidence of
acceptance, in view of the defendants’ letter of November 11,
in which they say:—

Referring to changing ignition on our engine, it seems to us you will
bave to change it a good many times yet before you can make it burn kero-
sene, 18 we think the same as you do, that it will not burn it. However, you
will have to make it burn kerosene or take it back and refund what we have
paid on it.  We might say we know enough about the machine business that
if you sell a machine to burn kerosene, it is up to you to make it burn it.

There was, therefore, no acceptance by the defendants.  The
engine ordered not being delivered, and the one delivered not
being accepted, the defendants are not liable for the contract-
price.

The contract-price on the remaining machinery included in the
agreement. was $1,525.  On this, the defendants are entitled to a
eredit of 8750, and they paid the first three notes amounting to
$1,215, or a total payment of $1,965. The plaintifis were, there-
fore, overpaid on the agreement $440.  As to the engine, the
defendants not having accepted it as the engine ordered, but
having kept it as a gasoline bam'ng engine, must pay what it is
reasonably worth,  The trial judge finds this to be $1,000.

The plaintifis’ action was brought on the notes.  In so far as
the engine is concerned, their right to recover is on an implied
prowise to pay what it is worth, but, while the action was brought
on the notes, the plaintiffs were, in reality, secking payment for
their goods, and, in order to dispose of the whole matter, I would
consider the pleading amended to cover a elaim based upon an
implied contract to pay what the engine was reasonably worth.

The plaintifis are entitled to the contract-price of all the
machinery and attachments covered by the contract, excepting
the engine; in all $2,525, less a credit of $1,965, leaving a balance
of 8560, coming to the plaintiffs. In addition, they are entitled
to $100, and interest on the radiator note,
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This is precisely the amount to which they would eventually
have becon e entitled under the findings of the trial judge, although
he worked it out on a different hasis.

I am, therefore, of opinion that the appeal should be dismissed
with costs, but, with a variation of the judgment, if the plaintiffs
80 desire, to enable them to have judgment for the £560, which
represents balance unpaid in respect of the engine.  As the mort-
gage given by Henry Mitten was held as security for the amount
due under the contract, and as that amount has already been paid,
the mortgage should be discharged.

Havirain, CJ.8. and Evwoon, J.A., concurred with Lamont.
J.A,

Newranps, J. A, (dissenting) :—This is an action on certain
promissory notes given on account of the purchase-price of farm
machinery, including one Case 40-h.p. gas engine. This farm
machinery was purchased and delivered in the spring of 1915,
was worked all that summer and the notes falling due for the
first instalment of the purchase-money were paid by defendants
about November 1 of that year. Just before the second yearly
instalment fell due, in 1916, the defendants wrote the plaintiffs
in reference to commissions they claimed to be due by plaintiffs
to them. In this letter—which is dated October 26, 1916—they
said:—

We have had word from your collector that our notes are due on our

outfit and we want you to understand that we don't intend to pay $1 of this
money until you straighten out these i

As defendants did not pay, this action was brought to recover
amount due.

The principal ground of defence was that the defendants
were induced to purchase the engine by the fraud of the plaintifis;
the fraud being a false and fraudulent representation that the
engine would work satisfactorily in pulling the defendants’ j ioughs
and running their threshing machine, with kerosene as fuel, and
the fraudulently representing and describing the engine as a
kerosene burning engine.  This defence the trial judge says entirely
fails.  He further finds that the engine purchased was never
delivered to defendants.  He says

1 am satisfied that the defendants agreed to purchase one kind of engine,
that that kind of engine was never delivered to them, and that the engine
uctually delivered was worth at least $1,885 less than the engine they should
have received,
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'g‘ SASK_' and to support this finding he provides that “such amendiments
ﬁ C, A should be made to the defence as may be necessary.”
f" 20 o Now it is quite true that defendants complained all along that
| net ""';""_""""_‘- the engine would not run on kerosene, but they never complained
MacuiNg . : E
I &8 Co. that it was not the engine they ordered, nor did they plead it
" }1 i Mirrgx  OF raise this defence at the trial, and it is only raised by the trial
| ' Bl_m Jjudge in his judgment. In the fall of 1916, the defendants’ reason
g Newlands, J.A. for not paying was not that they had not got the engine they
Pa ordered but that plaintiffs owed them commissions that they had
r~§ not paid them. The keeping and working the engine for two
2 seasons was, in my opinion, an acceptance of it, especially, as I
1,;" am of the opinion that they got the engine they ordered, although
?’i ’ it failed to do what they were promised it would do, that is, run

on kerosene. The written contract provides that
there are no representations, warranties, or conditions, expressed or implied,

‘ other than those therein contained,
i3 and as there is no warranty that the engine will run on kerosene,
¥ there is, therefore, no breach of warranty that defendants can set
i up as a defence.
§ Sawyer & Massey v. Ritchie, (1910) 43 Can. 8.C.R. 614.
! B8 I am of the opinion from the evidence that the defendants
| ‘ accepted the engine as the one they ordered. It having heen
R found that there was no fraudulent representation on the part
'n'r; of the plaintiffs that the engine would run on kerosene, and there
'1 being no warranty to that effeet, I think that the appeal should he
i allowed with costs, Appeal dismissed.
1 ' l\ L‘ -
i ?;;‘L ONT. BRUNELLE v. GRAND TRUNK R. Co.
I l&;" S.C Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., Magee, J.A.,
R 1 W Clute, Sutherland and Kélly, JJ. June 11, 1918.
? i Ramways (§ 111 A—47)—QUESTIONS SUBMITTED TO JURY—FINDINGS —
’ £ CVIDENCE — INTERPRETATION OF FINDINGS —— AUTHORISED ACT —
'y NEGLIGENCE IN PERFORMING,
& About 10 o’clock at night a farmer was found on the tracks of the defend-
i ant company with both thighs amputated above the knee and one foot
‘ i3 caught in a “split-switch”—no one saw the accident and the injured
I
{3

})ermn died shortly after being found. The jury in answer to questions,
ound that the death was caused by the defendants’ negligence in having
u split-switch on a public highway and they found against contributory
! nee.
"he court held that under the circumstances there was evidence to go
to the jury on the question of negligence, and in basing their conclusion
1 on a consideration of that evidence, the jury were not usurping the juris-
diction of the Railway Board. The finding was not in the nature of a
' direction as to what the protection to the public should be, but a finding
! that from the kind and manner of construction of the switch, it was
iR dangerous to persons using the highway, and that those responsible for
’ Vl its presence on the highway were negligent if it was the cause of injury.
|
!

e
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Also that an authorised act must be done not onl nJ' in a reasonable way
and without negligence, but there is the additional obligation upon one
exercising & statutory or authorised power not to exund that power.
Whatever were the rights which the d d in respx ol the
hlghw-y they did not extend to or include the and mai

e
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["g::( w(;rlxd Vauzhall Water Co. v. Wandsworth District Board of
Worh [1898] 2 Ch. 603; Roberts v. Charing Cross (1903), 87 L.T.R. 732,
Moore'v. Lambeth Waterworks Co. (1886), 17 Q.B.D. 462, referred to )
ArpeAL by the defendants from the judgment of Latchford, J.

at the close of a trial with a jury, on a verdict for $6,000 in favour
of the plaintiff, who is the administrator of the estate of Telesphore
Desrochers.

The facts of the case are as follows:—

On the night of the 6th April, 1915, at about 10 o’clock,
Desrochers, who was a farmer, and whose residence was in the
township of Tiny, in the county of Simcoe, 6 or 7 miles in a north-
westerly direction from the town of Penetanguishene, was found
to have met with an accident on the tracks of the defendant com-
pany, at their intersection with Queen street in that town, frem
which his death resulted a few hours afterwards. There is no
evidence of any one who saw the accident happen. Dr. Spohn,
who was then mayor of the town and local physician of the defend-
ant company, says, speaking of the night of the occurrence: “I
was telephoned from the Grand Trunk and told there was an
accident on Queen street and to go there immediately;” that, on
going there about 10.20 or 10.25 p.m., he found Desrochers ““lying
beside the tracks with practically both thighs amputated above
the knee and one foot tightly caught in the frog or switch” of the
defendants’ tracks, and that he endeavoured unsuccessfully to
disengage from the switch Desrochers’ foot, which was so severed
that it was merely hanging by the tendons. There were no
bruises or injuries of any kind except to the legs.

The switch was one known and referred to in the evidence as a
“split-switch.”” The allegations are that the defendants’ tracks
and the switch were negligently and dangerously constructed, and
in consequence the deceased was unable to extricate his foot; that
the defendants’ servants in charge of their engine and train were
negligent in the running of it, and that the defendants were negli-
gent also in not providing proper protection for persons crossing
their tracks at the place of the accident and in not giving proper
warning of the approach of the train.

4—4 oL
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The jury, in answer to questions, found that the death was
caused by the defendants’ negligence, which, they said, consisted

Brones 10 having a split-switch on the public highway; and they found

v
Granp
TruNK

R.W. Co.

against contributory negligence.

The grounds of appeal are:—

1. That there was no evidence proper to be submitted to the
jury of any negligence by the company.

2. That the plaintifi failed to connect the accident to the
deceased with any negligent act of the defendants which caused
the accident.

3. That, the defendants having constructed their railway

under the provisions of the Railway Act and in accordance with
the order of the Railway Board, there can be no liability for any
injury.
4. That there had been no order by the Dominion Railway
Board for the protection of this crossing, and the findings of the
jury cannot render the defendant company liable; and that the
action should be dismissed on the jury’s findings:

5. That, the defendants not being responsible for the lighting
of the crossing, the jury’s finding in regard to contributory negli-
gence is tantamount to a finding against the deceased:

6. That, as the finding of the jury amounts to a finding that
the accident happened through the defendants maintaining a
nuisance on the highway, the proper authorities are not before the
Court, and the action against the company should fail.

D. L. McCarthy, K.C., for appellants.

H. J. Scott, K.C., for respondent.

The judgment of the Court was read by

KeLLy, J. (after setting out the facts) :—Queen street, which the
tracks intersect, runs in a north-westerly direction, ending at the
water’s edge of Penetanguishene Bay, a short distance from the
tracks. Running in a north-easterly direction across Queen
street, the tracks lead to their terminus at or near the present
station. The location of the station, as will be explained later on,
was moved in 1913 from a place much nearer to Queen street than
it occupied at the time of the accident, and now occupies.

On the argument the question was raised, whether Queen
street at that point or the railway right of way was first estab-
lished; or, in other words, whether the right of way was carried
over Queen street, or a street then existing, or whether Queen

al
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street was laid out across the right of way already existing. This
suggested the further question whether Queen street is a public
highway.

At the trial the plaintiff put in a plan (exhibit 3) of Queen
street, verified by the evidence of Mr, Lumsden, the surveyor who
prepared it, and who swore to the measurements thereon which
he had personally made. This shews Queen street, at its inter-
section with the railway tracks, to have a width of 98 or 100 feet.

A blue print copy (exhibit 8) of a plan, apparently prepared in
1914 for the purpose of obtaining the approval of the Board of
Railway Commissioners of the change of the location of the
defendants’ station, was put in by the defendants; this shews
Queen street to have at that point a width of about 65 or 66 feet;
but, as will be pointed out later on, that is inaccurate. Exhibit 3
shows the switch where Desrochers was injured to be wholly upon
the land comprised within the boundaries of Queen street, and
several feet distant from its easterly limit. As shewn on exhibit 8,
the switch is not within the limits of Queen street, but to the east
of its easterly limit. It is of some significance that exhibit 3 was
prepared with special reference to the conditions prevailing at
Queen street and adjacent to it at the time of the accident, while
the particular purpose of the plan of which exhibit 8 purports to
be a copy was to designate the new location of the defendants’
station many hundreds of feet north-easterly from Queen street.

During the argument it was urged that the approval by the
Board of Railway Commissioners of the plan for the removal of
the station was an approval as well of the location of the tracks,
switches, etc., upon and adjoining Queen street. A knowledge of
the form of and the material used upon the application to the
Railway Board, therefore, became of importance; and, on the
suggestion of the Court, counsel for the defendants undertook to
procure and submit such of that material as was obtainable It
has now been submitted, as well as copies of other and earlier plans,
all of which are of importance, inasmuch as the findings of the jury
are apparently on the assumption that Queen street, at the place
of the accident, is a public highway, and that the accident hap-
pened on that highway. The history of the street, as shewn by
the evidence and the material recently submitted, is, that as early
as 1846, the “town-plot” of Penetanguishene was laid out.
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Amongst this material is what purports to be a copy (taken
recently from the registry office at Barrie, the county-town of the
county of Simcoe, in which Penetanguishene is situated) of a plan
from the Crown Lands Department bearing date, December,
1846. The town-plot is there referred to as “town-reserve.”
That plan shews many of the streets found upon the later plans,
including Queen street (though it is unnamed on that plan), and
their present location with reference to other established bound-
aries and points. Thus the location of one of the streets on the
town-plot is readily identified with the present Queen street.

On the 29th January, 1875, by-law No. 248 of the County of
Simcoe was passed, erecting and constituting the Village of Pene-
tanguishene into an incorporated village, and defining its limits
as being “the town-plot of the unincorporated village of Pene-
tanguishene, in the townships of Tiny and Tay, as laid out under
the direction and by the Crown Lands Department, and as now
recorded in the Crown Lands Department of Ontario,” evidently
referring to the plan of December, 1846, already mentioned.

In 1882 (by 45 Vict. ch. 40) Penetanguishene was incorporated
as a town, the Act of incorporation declaring that the town should
comprise and consist of “the present village of Penetanguishene,”
and of other lands therein described.

The North Simcoe Railway Company was incorporated in
1874 (Ontario Act 37 Vict. ch. 54). It appears from the state-
ment of the defendants’ counsel that construction work was
commenced soon afterwards; that the road was leased to the
Northern Railway Company in 1888; and that it was subsequently
taken over by the defendant company.

There has also been submitted by the defendants’ counsel
what purports to be a copy of a surveyor’s plan made on the 15th
September, 1875, of the right of way of the North Simcoe Railway
through the village of Penetanguishene, the plan being signed by
the superintendent and the chief engineer of the railway company.
This definitely shews Queen street running to the water's edge and
intersecting the company’s right of way. The indications are all
in the direction that Queen street was laid out, existed upon the
ground, and was acknowledged as a street or public highway long
before the location and construction of the railway. There is no
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evidence to the contrary, nor evidence that the defendants own or

-

have title to that part of the right of way which falls within the 8.C.
limits of Queen street, other than a right to use it as a part of their BaowsLLE
railway line. G ’.
3 The plan of December, 1846, shews a street on the present Trunx
location of Queen street with a width of approximately 100 feet; &LCo.
Kelly, J.

the railway company’s plan of the 15th September, 1875, shews
Queen street in its present location, with a similar width at the
place of its intersection with the company’s right of way.

The plan submitted in 1914 to the Board of Railway Com-
missioners, when approval of the removal of the station was
sought, also recognises Queen street, but gives its width, by scale,
at approximately 65 or 66 feet. If the measurements on the
earlier plans and those on plan exhibit 3 are correct—and I think
they must be so accepted—then the width of Queen street as
given on the plan of 1914 is misleading.

That circumstance tends to emphasise that what was sub-
{ mitted for the consideration of the Railway Board in 1914 was

simply and solely the new location of the station, and that the
application had no reference to the width of Queen street or the

location of the tracks or switches upon or crossing it.
% What happened in connection with the application for removal
: of the station (I speak from the copy of the material now sub-
i mitted, including the record of the Railway Board's action thereon)
» was, that the defendants in 1913 moved the station from its
former location, which was about 1,100 feet north-easterly,
measured along the defendants’ tracks, from the north-easterly
side of Queen street to its present location, about 600 feet still
further from Queen street. I take the measurements and dis-
i tances from scaling on the copy of the plan submitted to the
B Board. This action on the defendants’ part followed upon a
4 resolution of the Municipal Council of the Town of Penetangui-

2 shene, passed on the 31st March, 1913, that the defendant com-
pany be given permission to move the station to the proposed new
site, ete. The company had overlooked getting the Board’s
approval until after the removal had taken place, and so in May,
1914, an application was made for an order “under section 258 of
the Railway Act, approving of the new location of the company’s
station at Penetanguishene, as shewn on the plan” which accom-
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panied the application. A copy of the resolution also accom-
panied the application.

The order of the Board of the 16th May, 1914, styled in the
matter of the application of the company “for approval of the
location of the station at Penctanguishene,” ete., was, “that the
location of the applicant company’s station at Penetanguishene,
in the Province of Ontario, as shewn upon the plan on file with
the Board . . . be and it is hereby approved.”

1t is manifest, therefore, that what was before the Board was
solely the removal of the station, and that the application had no
reference to the location or disposal of the tracks or switches at
Queen street. To be convinced that the Board did not have
these under consideration, one has but to look at the material on
which the application was made, and the order granted. Had
that material been prepared with the object of expressly, or as an
incident to the removal of the station, dealing with the conditions
at Queen street, it is, I think, safe to say that, in view of what is
shewn by the earlier plans and by the Lumsden plan (exhibit 3),
it would have come to the attention of those who prepared the
plan of 1914 that the width of Queen street is much greater than
it appears on that plan.

Assuming that the order of the Board operated as an approval
of the location of the tracks and switches as they appeared on the
plan before the Board, then there was no approval of the switch
on the highway; for that plan, as already pointed out, places the
switch not on the highway as it is shewn on that plan, but on lands
not comprised in or forming part of Queen street. If there was
an approval at all, it was an approval of a switch, not on Queen
street, but outside of it. Had the plan given Queen street at its
actual width of 100 feet or thereabouts, it might have been open
to argument, other adverse circumstances not intervening, that
the Board had given approval to the switch being maintained in
the location it occupied at the time of the accident; but whatever
weight might have been given to that argument under such cir-
cumstances, completely fails when it is kept in mind that the
switch as shewn upon that plan is not upon the street.

Approval of its existence on the street was not obtained.
There is no positive evidence as to when it was first placed upon
the street; but, assuming that it was there prior to the coming
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into force of the present sec. 238* of the Railway Act (enacted by
8 & 9 Edw. VIL ch. 32, sec. 5, which also repealed sec. 238 of
R.S.C. 1906, ch. 37), or of the section for which it was substituted,
the defendants are not relieved from liability or otherwise assisted
—as has been suggested—by the provisions of that section,
merely because no complaint or application has been made to
the Railway Board under that section, or because the Board had
not on such complaint or application, or of its own motion, made
the order contemplated by that section. It should not be held
that, because the Board has not been put in motion, approval of
the switch upon the highway must be presumed to have been
given.

There is also to be further considered the question whether
Queen street is a public highway. It is unnecessary to say that
no conclusion here arrived at can bind the municipality, which is
not a party to the action; but, from the evidence of user of the
street by the public, the presumption is not unreasonable that it
was regarded as a public way, and that such user amounted to an
acceptance of it as a highway, if indeed it were necessary that
there should be an acceptance, in view of the street appearing on
the Crown Lands Department plan of 1846, followed by recog-
nition of it on the occasion of the incorporation of the village, and
later in the incorporation of the town. There is the uncontra-
dicted evidence of several witnesses that Queen street has been
used as a public highway leading to the water's edge for purposes
which they mention, and particularly that in winter and spring it
was used by residents on the opposite side of the bay, who made
use of that means of reaching the town, travelling over the bay
upon the ice, and landing at the foot of and travelling over Queen
street, thus materially reducing the distance from their places of
residence to the town as compared with following the longer and
more circuitous way around the bay. Residents of the town also
used it as a means of reaching the bay and for other purposes,

M‘m‘n’bennrulvnyudludyoomromhdu n,donl:l:rmlny
way, Board may, upon its own motion, or upon com t or applica-
tionhy'oronbehnl!oﬂfhemen.orm ponotb:' %

or
n.ny aggrieved, order the com to submit to the Boud within a
ume;:cgluorprdileof luernynlonoﬂhemlwny,mdm cause
lmpndon pomon,.ndthecmnng,l!uy,wdmymnkel order

a8 to the protection, safety and convenience of the public as it deems expedient
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and, so far as it appears, that was the recognised and unquestioned
condition of things at and long prior to the accident. Desrocher’s
farm was “across the bay” from the town.

There is the further uncontradicted evidence that in April,
1915, there was ice on the bay, and persons were travelling upon it.

The defendants and their predecessors undoubtedly believed
that Queen street was public, when, in 1875, they prepared their
plan of their proposed right of way, as well as in 1914, when they
made application to the Railway Board in respect of the removal
of the station; these were both affirmative acts in relation to this
street. That they so regarded it, and that they expected it to be
used and travelled upon as a public street, is further indicated by
their erecting and maintaining upon it at this crossing, as shewn
by exhibits 4, 5, and 6 (photographic views), a sign-board having
thereon the words “Railway Crossing”—evidently in compliance
with sec. 243 of the Railway Act, which requires that at every
highway crossed at rail-level by any railway, such a sign shall be
erected and maintained.

With the knowledge they are thus shewn to have had that the
street was deemed to be and was used as a public highway, the
crossing over which should be protected as a highway crossing in
the interest of those having the right to pass over it, they erected
and maintained thereon the split-switch in which Desrochers was
caught on the night of the 6th April, 1915, with fatal consequences
to him.

Assuming then that for present purposes Queen street must
be regarded as a public highway, and it being established that the
switch is upon it, and that approval of the Board of Railway Com-
missioners had not been given in respect of it, could the inference
properly be drawn that its construction and maintenance on the
highway were a source of danger to those having the right to pass
over the street, and was there thus negligence on the part of those
who so constructed and maintained it? The jury so regarded it;
that is the effect of their finding. It was described by witnesses
called by the defence as a standard split-switch in use on different
railways. The inference can readily be drawn from the evidence
that it is in fairly general use; that does not necessarily imply
that it is such a structure as may be placed or used upon a high-
way without danger to the public, even though from an operating
standpoint it works satisfactorily.
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Two disinterested witnesses—civil engineers who also had much
experience in railway construction—spoke of the character of the
switch. Their evidence was not contradicted. One of them said
that placing a switch such as the one in question on a public high-
way is objectionable as constituting a danger to the travelling
public; that he never knew it done where it could be avoided;
and that in this instance he saw no reason why it could not have
been placed 20 or 30 feet further to the east, thus removing it
beyond the highway

The other witness, Mr. Czowski, characterised the placing of
a split-switch on a road allowance as dangerous practice, “endang-
ering pedestrians as well as animals crossing on a highway.”
Then followed these further answers of his:—

“Q. In what way now is a split-switch dangerous; just explain
to the jury? A. The portion of the point from necessity on one
side or the other is ailways open. There is no possibility of block-
ing or packing it. The result is that you have an open portion.

“Q. What do you mean by blocking or packing? A. Either
wood or metal fillers that are put in at the various parts of the
switch that are not movable, to prevent a man’s foot from getting
caught underneath and between the balls of the rail, where the
two rails come together, at any part of a frog or a switch and in a
switch, and particularly a split-switch, there is this portion at one
side that is always open, and on account of having to move it
from side to side and close it, when you want to change the switch,
it is impossible to pack it, and therefore you have this open portion
that is liable to entangle a man’s foot, or cattle or any animals that
may be crossing. That is why I say it is dangerous practice. It
is recognised as dangerous practice wherever it is, and it is particu-
larly, of course, dangerous on a highway, because the public have
a right to cross the highway; and therefore the railway com-
panies, as a rule, make it a practice not to put that, what is really
a man-trap, where the public are entitled to go. It is bad enough
in a yard and on sidings where their own employees have to
traverse a switch, and it is very bad practice to put it where the
public are entitled to travel.”

And on cross-examination:—

“Q. And it depends very much on the character of the crossing
doesn’t it? " Have you seen this crossing? A. No, I haven’t seen
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it. I don't think it depends on the character of a crossing. 1
have yet to see a crossing that one could not be avoided.

“Q. Have you observed split-switches in close proximity to
the planking on either side? A. Yes, a very bad practice.

“Q. But it is done? A. I didn't say it wasn't done; I said
that it was very bad practice.

“Q. That is your opinion? A. Yes.

“Q. But it is universally practised? A. I do not think it is
universally practised.

“Q. Why not? A. You are reciting a few exceptional cases
where they have used bad practice.”

Under all the circumstances, I am of opinion that there was
evidence to go to the jury on the question of the defendants’
negligence; and, in basing their conclusion on a consideration of
that evidence, the jury were not, as was contended by the defend-
ants’ counsel, usurping the jurisdiction of the Railway Board.
The finding was not in the nature of a direction as to what the
protection to the public should be, but a finding that, from the
kind and manner of construction of the switch, it was dangerous
to persons using the highway, and that those responsible for its
presence on the highway were negligent if it was the cause of
injury.

The principle has often been stated in respect to the obligation
of persons exercising rights conferred by statutory authority that
the grantee of such powers is not in general responsible for injury
resulting from that which the Legislature has authorised, provided
it is done in the manner authorised and without negligence; but
that an obligation rests upon persons exercising such powers not
only to exercise them with reasonable care, but in such manner
as to avoid unnecessary harm to others.

In his reasons for judgment in Southwark and Vauzhall Water
Co. v. Wandsworth District Board of Works, (1898] 2 Ch. 603,
Collins, L.J., at p. 611, asserts the proposition, which he says is
so frequently affirmed, “that, where statutory rights infringe
upon what but for the statute would be the rights of other persons,
they must be exercised reasonably, so as to do as little mischief as
possible. The public are not compelled to suffer inconvenience
which is not reasonably incident to the exercise of statutory
powers.”
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In Roberts v. Charing Cross Euston and Hampstead R. Co. (E
(1903), 87 L.T.R. 732, Farwell, J., at p. 734, says: “If the Legis- 8.C.
lature has given powers and those powers are being used for the ppoxpus
purpose of carrying out the work authorised and it is admitted G.':“
that the mode in which they are being used is unreasonable, that  Tronx
is an abuse of the power so given and is therefore ultra vires.” R'E°'
And at p. 733: “A company acting under statutory poweisis  Kelly, J.
treated as a private individual acting within his own rights. If a
private individual acting within his own rights acts negligently,
he is liable; although the act is perfectly lawful, if he does it
negligently he is liable, and so it is with a company having these
powers.”

Lord Esher, M.R., in Moore v. Lambeth Waterworks Co. (1886),

17 Q.B.D. 462, at p. 465, says: “If something is put without
authority in the highway, that of itself does not make the person
putting it there liable at the hands of an individual; an obstrue-
tion in the highway will not entitle an individual to bring an
action. But if something is put in a highway without authority
and is left there, so that it becomes that which is generally called
a nuisance, but which is really an obstruction, and if a person,
lawfully using the highway, falls over it, or is otherwise injured
by it, the person putting it in the highway must make compen-
sation.”

Not only must an authorised act be done in a reasonable way
and without negligence, but there is the additional obligation
upon one exercising a statutory or authorised power, not to exceed
that power. Whatever were the rights which the defendants
acquired in respect of this highway, they did not extend to or
include the erection and maintenance thereon of the switch in
question, and their liability must be determined with that in
mind. '

The objection cannot prevail that, in the absence of evidence
of any one who saw the accident happen, negligence of the defend-
ants should not have been found. The injury to Desrochers
which resulted in his death could have happened only from the
engine or train passing over him. The conditions sworn to by
Dr. Spohn as to what he observed on reaching the place of the
accident speak for themselves. They left little doubt about what
oceurred: in any event it was open to the jury to draw the con-
clusion they did.
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There was no evidence that Desrochers was negligent. From
the evidence it does not appear that he was a man of reckless
inclination or disposed to be negligent.

On the afternoon of the day of the accident he had been seen
in the town, having returned from a business trip to Toronto, and
it may be that when he met with the accident he was on his way
homewards following the course that others, and perhaps he as
well at other times, had followed. The night was dark, and even
with the greatest of care he might not have been able to see the
danger. He was within his rights when travelling upon the street,
and the inference of want of care did not necessarily follow from
the evidence.

The judgment appealed from should, in my opinion, be affirmed
and the appeal dismissed with costs.

Appeal dismissed.
RIPSTEIN v. CITY OF WINNIPEG.
Manitoba King's Bench, Galt, J. December 9, 1918.
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Review of an award made by a majority of the arbitrators
appointed under the Winnipeg charter to ascertain the compen-
sation for damages, for property injuriously affected by the
erection of a public lavatory. Award increased.

R. W. Craig, K.C., and J. W. E. Armstrong, for plaintiff; Theo.
A. Hunt, K.C., and Jules Prewdhomme, for defendants.

Gavr, J.:—This is a review of an award made by a majority
of the arbitrators appointed under the Winnipeg charter to ascer-
tain the compensation for damages claimed by David Ripstein
in respect of certain lands situate at the southeast corner of
Main St. and Logan Ave., alleged to have been injuriously affected
by the erection and maintenance of a so-called “comfort station”
or public lavatory, built by the city on Logan Ave.

The following provisions of the Winnipeg charter explain the
basis of the motion and the powers of the court, which may be
exercised in connection with it: ¢




4 DLR. DominioNn Law Reports.

826. Every award made under this Act shall be in writing under the
hands of all or two of the arbitrators, and'shall be subject to the jurisdiction
ol the Coun ol‘ King's Bench, as if made on a lubun-wn by a bond or other-

an agr t for making the sub jon a rule or order of
lunh court; and, in \ the cases provided for by s. 804 of this Act, the court
shall consider not only the legality of the award, but also the merits as they
appear from the proceedings so filed as aforesaid, and may call for additional
evidence to be taken in any manner the court directs, and may, either with-
out taking such evidence or after taking such evidence, set aside the award,
or remit the matters referred, or any of them, from time to time, to the con-
sideration and determination of the same arbitrators, or to any other persons
whom the court may appoint, and fix the time within which such further or
new award shall be made; or the court may itsell increase or diminish the
amount awarded or otherwise modify the award, as the justice of the case
may seem to require.

(a) No award shall be invalidated by reason of any want of form or
other technical objection, if the requirements of this Act have been sub-
stantially complied with, and if the award states clearly the sum awarded.

827. In case of an award under this Act, which does not require adoption
by the eouncil, or in case of an award to which the city is a party and which
is to be made in pursuance of a submission containing an agreement that
this section of this Act should apply thereto, the arbitrator or arbitrators shall
take, and i diately after the making of the award shall file, with the clerk,
for the inspection of all parties interested, full notes of the oral evidence given
on the reference, and also all documentary evidence or a copy thereof; and
in case they proceed partly on a view, or any knowledge or skill possessed by
themselves or any of them, they shall also put in writing a statement thereof,
sufficiently full to allow the court to form a judgment of the weight which
should be attached thereto.

The claimant Ripstein appointed James Scott as his arbitrator;
the city council appointed William J. Christie, and His Honour
Judge Myers appointed Paterson, J., as third arbitrator.

The lands in question may be deseribed as having 66 ft. frontage
on Main St., with a depth along Logan Ave. of 271 feet to Martha
St.  The buildings upon the said lands are continuous, but may
be roughly divided as follows: Upon the westerly 78 ft. stands
the Occidental Hotel, a 2-storey structure built some 26 years ago.
About 1911, a building was erected as an annex in connection
with the hotel, 3 storeys high and covering about 42 ft. on Logan
Ave. Finally, in or about the year 1906, an apartment block, a
3-storey building, was built by Ripstein, extending about 150 ft.
t0 Martha St. The Occidental Hotel and annex are built almost
wholly on lot 5, while the apartment block is built on lot 16.

The main entrance to the hotel is on Main St. To the south
of the entrance, the front portion was used as a cigar store, and
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the northerly portion as the hotel office.  Behind and to the
eastward of the office was the hotel dining room.  The upper
flat was used for bedrooms. The building which had been erected
in 1911 was used largely for the accommodation of guests of the
hotel, and the apartment block to the cast was let out in suites,
with the exception of the ground floor which was utilized for
stores along Logan Ave. The premises are within two blocks of
the Royal Alexandra Hotel and the C.P.R. station, and I gather
from the evidence that the suites of rooms and the stores were
all rented and occupied during the period covered by these pro-
ceedings. The apartment block has one entrance on Logan Ave.
very near the lavatory, and another on Martha St.

In the year 1916, the council of the City of Winnipeg decided
to erect a comfort station or public lavatory on Logan Ave. The
lavatory above ground consists of a brick building 23 ft. long,
13 ft. wide and 12 ft. high, the westerly wall of which is 58 ft.
from the cast side of Main 8t. The photographs put in evidence
shew very clearly the nature of the structure with a large sign
“Public Lavatory” and two signs of “Men’" at one corner and
“Women'' at the other corner to indicate the separate entrances
to it. The building is not unsightly in itself, but it encroaches
on the sidewalk along the southerly side of Logan Ave., a space
of 2 ft, leaving only 7 ft. between it and the dining-room wall

of the hotel. The dining-room had 4 windows and the lavatory -

has been erected directly in front of two windows and partly in
front of a third.

After the lavatory had been completed in 1917, the claimant
demanded $50,000 damages from the city on account of his lands
being injuriously affected by the structure.  Under s. 783 of the
Winnipeg charter the city might have made an offer on their
part of any damages they were willing to recognize and pay, but
they made no offer.

Both parties based their case largely on so-called expert evi-
dence.

In Broom's Legal Maxims, 7th ed., 711, under the maxim
Cuilibel in sua arte perito est credendum, the editor says: —

Almost all the injuries, it has been observed, which one individual may
receive from another, and which lay the foundation of numberless actions,
involve in them questions peculiar to the trades and conditions of the parties;

-
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and in these cases the just must, sccording to the above maxim, attend to
the witnesses, and decide ding to their ber, professional skill, and
means of knowledge.

Speaking generally in regard to expert witnesses, one often
finds that their evidence is largely tinetured in favour of the party
who has employed and called them. This does not mean that
they are necessarily unfair or dishonest in their statements, but
it necessitates caution and diserimination in dealing with their
opinions. The same observation is applicable to arbitrators
appointed by the parties. It may be unfortunate that such a
practice has arisen in the case of arbitrators, who are supposed
to exercise their functions with fairness and judgment, but human
pature i8 a difficult thing to counteract, and one must deal with
such cases in the light of current practice. Indeed, there is some
authority to justify the practice. In an arbitration between one
Enoch and others, [1910] 1 K.B. 327, Farwell, L.J,, says, at p. 334:

Where a case is referred to two arbi and an pire, it is well
undeutoodthntlhnubltnhnaetueoundwbotrymdntﬂathﬁm
without gnng into court; but the umplre or a single arbitrator occupies a
Jjudicial p and judicial powers, and is bound, as far as prac-
ticable, to follow legal rules.

The legislature has taken occasion, in the Winnipeg charter,
to make a provision in regard to arbitrators, which relieves the
court, when reviewing an award, from any discussion as to the
individual qualifications of the arbitrators. [ refer to s. 827, above
quoted, where it says,

And in case they (the arbitrators) proceed partly on a view, or any
knowledge or skill p d by th lves or any of them, they shall also
put in writing a statement thereof, sufficiently full to allow the court to form
& judgment of the weight which should be attached thereto.

In the present case, Paterson, J., and Mr. Christie came to the
conclusion that the claimant was entitled to compensation in
respect of the hotel property situate upon lot 5, amounting to
$6,000, but that he had suffered no damage to the apartment block
situate upon lot 16.  Mr. Scott, on the other hand, signed a minority
award finding the claimant entitled to compensation in respect
of the whole property on lots 5 and 16 to the extent of $25,000.
But none of the arbitrators thought fit to put in writing any
statement such as that provided for in s. 827,

Coming now to the opinions expressed by the experts and the
grounds upon which they based them, 1 extract the following
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from the evidence of Mr. Haffner at p.67.  Mr. Hafiner, explained
the method he adopted in arriving at his total estimate of damage,

namely, $33,055 :

Q. In arriving at that, you have taken the city assessment as your basis
of valuation, Mr. Haffner. Do you approve of the city valuation of that
property? A. At that time, yes. Q. If you were really valuing that prop-
erty that is really your own valuation? A. Yes, 1 agree with the City of
Winnipeg as to that. Q. As you know, Mr. Haffner, the City of Winnipeg
valuation on buildings is based on two-thirds of the cost? A. Yes, 1 under-
stand that, but I took that simply at the assessed value. Q. If you were
taking your percentages on three-thirds, that is the total value of the build-
ing, your estimate of damage would be correspondingly increased? A. Yes,
by a third on the buildings, the value of the buildings.

Mr. Haffner then shewed that by adding one-third to the
value, his total would be $33,823.

Q. Now, can you state to the Board how you arrived at that estimate,
Mr. Haf'ner, what el of d d into your consideration in
the matter, and how you arrived at it? A, The selling value of the property
before that obstruction was put there, and what it would be to-day. That is
the way I figured it, because if a man was looking for a store property, he
wouldn't pay the same price for that property with that obstruction there
a8 he would with a clean street. For instance, if he has a store—and the
modern stores nowadays have large panes of glass all around in order to
display their goods—you couldn’t get anyone to stand in front of the window
in a place like this, besides the sidewalk is so narrow. People going along
there they are bound to bump into each other, and then it shuts off the light
of three windows in the dining room, and the building is altogether too massive
for a building of that kind, entirely unnecessary, because you take Fort St
and the place there is not half the size, and they are neat, and there is very
little objection to it, only the general objection to a place of that kind. Now
you take the Fort 8t, one, it is only about 6 ft. wide, by about 15 ft. long,
and has got no big roof to project, and it is 10 inches clear of the sidewalk.
This one takes up the sidewalk. Now that is as to the front, and as to the
back the same thing, you cannot see the rear of the lot from Main St. unless
you get close to the hotel, which damages this place to a lesser degree, but
still the damage is there. 1 am taking the selling value. If I took a man
there to sell that property for business purposes, that would be the objec-
tion, and I am satisfied 207, is not an over-estimate of the reduction of the
value. Q. Do you think there is a sentimental damage by reason of the
building being used as & comfort station? A, 1look upon it as actual damage,
because it detracts from the selling value, and I am satisfied that property
couldn’t be sold for the price that it could have been for business purposes

Messrs. Shepard and MeGregor gave very much the same
evidence as Haffner with regard to the reasons on which they
based their opinions.  The evidence shews that these three gentle-
men all adopted different methods of arriving at their conclusions.
Shepard divided the property into four different sections and
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fixed his total estimate of damage at $27,620.  MeGregor divided
the property into three sections, and fixed $24,988.70 as his total.
Haffner divided the property into only two sections, and fixed his
estimate as above mentioned, at $33,055. It would seem from
these divergent wethods and figures that these three witnesses
made careful and personal estinates unaffected by each other.
Watts, the first witness as to value called on behalf of the city,
has acted for some years as city assessor. The system adopted
by the city in its assessment department is such that any new-
comer to the office finds all the requisite dat on hand for ascer-
taining the assessed values of property for m ny previous years,
and the final values fixed do not depend upon ! e assessor alone
but upon a board of officials well acquainted with the subject
matter. It must be put to Watts' eredit that his assessment
was accepted by both parties as reasonable.  But Watts had had
no experience whatever with the business of buying or selling
real estate in Winnipeg, his only transaction having been the pur-
chase of a house for his own use on Parkview St., St. James, and
selling it again. He expressed the opinion that the publie laya-
tory had oceasioned practically no damage whatever to any of the
plaintifi’s property.  He had informed himself that the light en-
tering the dining-room windows of the hotel depended upon the
angle of light coming from the clear sky, and indeed he had a
plan prepared shewing this angle of light. He says (p. 204):
Section AA has been prepared in order that it can be clearly demon-
strated that the comfort station does not affect the light in Ripstein’s dining
room. The sky line is the angle from which you always draw your light

angle.  As you see there the main roof of the comfort station at the present
time is clear of that line which gives you the angle of light.

The following answers were elicited on cross-examination,
p. 318:

Q. Do you consider that the property is as good property to-day as it
was before this building encroached upen the sidewalk adjoining it 3 feet?
A Yes, I eonsider it just as good. Q. How far over yet might it come before
the property would be injuriously affected? A, Until it came within the
angle of light. Q. How far would that be? A, You would have to measure
that off from the plan, it would come another 315 ft. Q. You say that
building ean be built within 35 ft. of the Ripstein building before it would
be injurionsly affected” A, Well, so far as light, 1 think then the question
of ingress would come in, but so far as light is concerned, it would not be
damaged, o

Further questions bronght Watts to the statement that this

S~ pow.

RipsTEIN
v
Crry or
WiNNIPEG.

Galt, 1.




66
MAN.
K. B.
RipsTEIN
v
Crry o¥

WiNNiPEG

Galt, 1.

DominioN Law Reports. [44 D.LR.

lavatory or comfort station, 23 ft. long, 13 ft. wide and 12 ft.
high, could stand within 3 ft. of the Ripstein windows without
affecting the light.  The cutting-off of light reflected from the
road and pavements and from the walls of the Bon Accord Block,
on the opposite side of the street, did not enter into Watts' consid-
eration at all; nor did the obstruction of view from the dining-
room windows.

Rannard is the second witness as to values called by the eity.
His business ig wholly that of a boot and shoe dealer. He says,
(p. 381):

1 am not a real estate dealer myself;
and at page 382, he says:

Of course 1 think myself that if I had a building, or owned a building, 1
don't think that I would like one of those comfort stations against my build-

ing; I cannot tell you particularly why I would not, of course there are cer-
tain things in this city that somebody has got to be the goat for.

Rannard gave no estimate whatever of what he would consider
a fair compensation to be allowed in respect of the lavatory in
question.

The third witness as to value for the eity was T. D. Whiting.
He has been in the real estate business in Winnipeg since 1904,
and has had experience in the renting of stores and office premises.
Whiting's evidence was largely  directed to shewing that the
Ripstein property might be re-constructed in such a manner as
to minimise the effeet of the lavatory building.  Commencing at
p. 366, he gives the following evidence regarding the damage:

Q. 1 suppose you would agree with me if I were to say, Mr. Whiting, the
property has been damaged to some extent by the erection of the comfort
station? A, Certainly. Q. Have you considered at all the extent of the
injury which has been done? A. I think that is a question for somebody

else to decide. I was not asked to consider that. 1 don't think that is u
question that I would care to consider.

In my opinion, Watts shewed such bias in favour of his
employers that his evidence is unworthy of eredit.  Rannard
failed to shew any qualifications as an expert.  Mr. Whiting's
qualifications were quite satisfactory, and his evidence straight-
forward. He candidly admitted that the lavatory was a detriment
to Ripstein's premises; but he stated that he was not asked to
consider the extent of the injury.

Lloyd Warren, professor of mathematies and astronomy in
Manitoba University, was called by the elaimant to give expert
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evidence regarding the diminution of light caused by the lavatory.

On p. 415 of the evidence he shews that the loss of light to
the two western windows of the dining-room amounts to from
40 to 45¢; of the whole light they should receive; that the third
window loses 2097, and the fourth window 59¢.  Also that for
the whole year the dining room loses 2597, of its light.

Dealing next with the award signed by Paterson, J., the chair-
man, and Mr. Christie, T have already explained why it would
not be proper to make any remarks on the qualifications of the
three arbitrators, but the evidence itself discloses certain views
expressed by these two arbitrators which, to some extent, doubt-
less, influenced their judgment in awarding a sum so greatly below
the estimate arrived at by any of the claimant’s expert witnesses.

During the examination of McGregor, the following evidenee
appears on p. 107:

Chairman: Do you find that stores are using their windows along the
side streets” A, I would be inclined to put windows there.

Chairman: Are the rest of the stores that way? A, Oh, yes.

Chairman: More than one window back? A, Oh, yves, I think it is a
very natural thing.

Chairman: Why wouldn’t people go down there; if you were walking
down there and saw goods? A. I don’t think if I was walking down with
my wile that I would take her down there, and take her to look at that win-
dow.

My, Christie: I think that the building is a fine building, better than the
one adjoining’ A, I think that the natural feeling is against it.

Mr. Christie: Would that comfort station bring any people past there?
A. It would bring people past there, yes.

Mr. Christie: How do you estimate the value of store property by the
number of people who pass? A, Yes.

Mr. Christie: If it increases the number of people passing, an induce-

ment for people to go down that street, I would think it would increase the
value,

I am wholly unable to follow the view apparently shared by
both Paterson, J., and Mr. Christie, as the object which transient
people have in visiting the lavatory is perfectly definite, and it
is not to buy goods.

In awarding costs, the arbitrators directed that each party
should pay their own witnesses, and that the City of \\'inn?pvg
should pay the arbitrators’ fees and the stenographer's fees.  The
result of this direction is that, although the claimant has been
awarded $6,000, he has to bear all the costs of his own witnesses
and counsel.  The arbitration proceedings lasted many days, so
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that the effect of the award is to impose upon the claimant a
reduction of nany hundreds of dollars from the amount of the
award.

The fact that a litigant recovers less than the full amount of
his claim does not disentitle him to full costs of suit, and 1 see no
good reason for applying a different rule to arbitrations.

No attempt was made by counsel for the City of Winnipeg to
shew that the award in question should be reduced, the only
question is whether it should be inereased.

Prior to the construction of the lavatory, the claimant had
buildings upon his property with a frontage on Main St. of 66 ft.
by a depth on Logan Ave. of 271 ft.  There were several stores
along Logan Ave. and the elaimant had a right to the unobstructed
view from the dining room of his hotel and an unobstructed side-
walk along Logan Ave. The lavatory, as construeted, encroaches
2 ft. on the sidewalk and the view from the windows of the dining-
room is wholly obstructed in the ease of two windows and partially
the third. But, to my mind, the most serious feature of the lava-
tory is the necessary use to which it is put.  The sensibilities of
people naturally become more acute with the progress of civiliza-
tion, and many things are highly objectionable to-day which
would have passed without notice in the memory of living men.
For instance, wany of us can well remember a time when indoor
lavatories such as prevail now were practically unknown in the
city of Toronto, and when every house had its outhouse.  But
even in those days people would try (o coneeal these outhouses
from publie view as much as possible, and certainly no one would
think of having such a building placed in front of his premises.
Nevertheless, in a large city, public eonveniences are a real neces-
sity; but it is only fair that persons whose property is injuriously
affected by them should have a right of compensation for the
damage sustained.

It is generally possible to either aggravate or witigate such
damage by taking precautions with regard to the construction
of these conveniences.  Why it was that the city thought fit to
erect such a conspicuous building for the purpose on Logan Ave.
is not apparent,

A very sinilar elaim for con pensation arose recently in Toronto
in the ease of City of Toronto v. J. F. Brown Co. (1917), 37 D.L.R.
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532, 55 Can. 8.C.R. 153. There, the respondent owned a parcel
of land on the southwest corner of Queen and Parliament Streets,
having a frontage of 104 ft. on Queen St. by a depth of 125 ft.
on Parliament 8t.  On the easterly 40 ft. of the parcel was erected
a large 3-storey brick store 40 ft. by 100 ft.  The store’s only
business entrance was on Queen St.  In the year 1912 the City
of Toronto constructed a public lavatory for men and women
at the corner on Parliament St., but it was construeted under-
ground, and about 50 ft. apart were stairs leading to the same
with wetal hoods over them similar to those over a subway
entrance in a large eity.  These entrances were distant 8 ft. from
the building of the respondent, being midway between the curb-
ing and the street line, which space was completely conereted
s0 as to form an extended sidewalk, and half way between the
entrances was a small structure of inconspicuous appearance
used as a ventilator. It was stated by counsel before me that
there was practically no siructure above ground at all in the
Toronto case, so that there was no question of diminution of
light or air, or of impeding traffic on the sidewalk. The arbitrator
found that the mere presence of a structure used as a lavatory
in the vieinity of the respondent’s property was =ufficient to depre-
ciate it in value, and that the appellant was legally responsible
therefor and awarded the respondent 89,000 in respeet of such
diminution in value.  He found that such damage was confined
to the property oceupied by the building upon the lands and did
not extenl south or west thereof.  He also accepted the respond-
ents” theory of seepage into the cellar of the building in question
and awarded them $1,200 in respect of the same.  The Appellate
Division of the Supreme Court of Ontario affirmed the award.

The case then eame before the Supreme Court of Canada and
several questions of law were discussed and settled favourably
to the respondents’ contention, and in the result the city'’s appeal
wi

s dismissed. I quote the following extracts from the ease in
order to shew how their lordships regard these compensation
Cases:

Idington, J. says, at p. 544:

But here the proprietor, not only for the present uses he is putting his
property to, but the evident possible use he might find it advantagsous to
put his property to by making an entrance thereto from Parlisment St.,
does suffer loss and injury beyond the rest of the public. In short, as one of
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the appellant’s own witnesses puts it, he is deprived of the value inherent in
a corner lot.

In the present case Ripstein’s witnesses emphasize this feature
also,

Duff, J. says at p. 555:

The depreciation in value for which compensation is awarded is ocea-
sioned by the fact that the presence of such conveniences makes the property
less desirable from the point of view of possible purchasers and lessees and
therefore diminishes its selling and letting value.

Anglin, J., savs, at p. 563:

But the construction and maintenance of a lavatory, with all proper pre-
cautions to avoid unnecessary injury, is authorized by the statute, even
though it should entail conditions which would, if not so authorized, amount
to an indictable or actionable nuisance.  The statute substitutes money com-
pensation for some of the benefits and advantages of or incidental to owner-
ship of property, in so far as it is injuriously affected by the exercise of the
corporate powers.

The amrount of compensation awarded in the Brown case was
stated by counsel before e to have amounted to 207, of the
value of the property in respeet of which it was allowed. 1f the
samce rate were applied in the present case the claimant would
be entitled to between $40,000 and £50,000.  But, having regard
to the evidence given by such experienced experts in land values
as Messrs, Shepard, Haffner and MeGregor, T do not think that
the arbitrators or the court would be justified in applying so high
a rate here.  Looking at the estimates given by each of these
witnesses, it is surprising to find only the sum of £6.000 allowed.
Arbitrators, like ordinary courts, are not at liberty to be eapricious
in their findings, but wust form their judgment on the evidence
submn itted to them.

If there is nothing in the demeanour of a witness, or in the story he tells,
to impeach his credit, and he is not contradieted by testimony on the other
side, it is not a case for a jury to deliberate upon. If the ease had been sub
mitted to the jury, and they had dishelieved this witness, 1 think that we
should have been bound to send the ease down to a new trial.  Per Bayley, J
in Davis v. Hardy (1827), 6 B. & C. 224, at 231, 108 E.R. 436,

Now, there was no evidence pointing to the sum of $6,000 as
being reasonable compensation in the present case. It is true
that the city's witnesses, Watts and Rannard, were willing to
pledge their oaths that practically no damage whatever had been
sustained; but for reasons already given I attach no weight to
their evidence; and the third witness, Whiting, while admitting
that damage had been done, said that he had not been asked to
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estimate the extent of it.  On the other hand,the claimant’s wit-
nesses, whose qualifications and integrity were not impugned in
any way, found that the claimant had sustained damage from
$25,000 up to over $33,000.

My own view of the evidence, and of the claimant's rights
thereunder, is shortly this:  The construction and maintenance
of the lavatory may not unfairly be said to be a convenience to
everybody in Winnipeg except the claimant and his tenants.
When they arrive at the neighbourhood they are at home. The
structure of the building blocks the light of the dining-room of
the hotel which has been rendered useless for that reason. The
structure is permanent and is a manifest deterrent to people,
especially ladies, who might otherwise be minded to visit the
stores along Logan Ave. or to take suites of rooms in the apart-
ment bloek. 1 do not overlook the fact that during the last year
or two the rooms and the stores have apparently been rented so
that, with the exception of a few vacancies which occurred, Rip-
stein has not suffered any material loss as yet from his rents.
Some  of the tenants (George E. Brown, Samuel Lenoff and
Joseph Hall) shewed that their business had suffered greatly by
reason of the lavatory, and one of them gave up his tenancy on
account of it. I eannot but believe that the detriment in this
respect is permanent, and is much more likely to increase than
diminish.  Ripstein must be the sufferer; but, as Rannard put it,
with perhaps more foree than elegance, “somebody has got to be
the goat.”

Sven upon the assumption which the majority of the arbitra-
tors made that the apartment block had not been injured at all,
the claimant’s witnesses shewed that the damage to the westerly
portion of the building was as follows: Mr. MeGregor says £19,166;
Mr. Shepard says $22,364 and Mr. Haffner says $23 308,

In my opinion, the whole property was, and is injuriously

affected by the lavatory. It is true that Ripstein has suffered
much loss in the revenue of his hotel by reason of the recent
liquor legislation, but it is impossible to imagine any kind of
re-arrangement or re-construction of that portion of the building,
whether as stores or otherwise, which would not be injuriously

affected by the near presence of this publie lavatory,
The difference between the estimates arrived at by the claim-
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ant’s expert witnesses may perhaps be accounted for by the
methods they applied respectively to their computations.

I think justice will be done in the present case by accepting
the estimate of John MeGregor, the lowest of the three, which
happens to coincide with the amount awarded by James Scott
in his minority award.

I, therefore, inerease the amount of the award from £6,000 to
£25.000.  The claimant will be entitled to interest on the above
sum sinee June 20, 1918, the date of the two awards, and the claim-
ant will also be entitled to full costs of the arbitration proceedings
and of this review on the seale of the tariff applicable to King's
Beneh costs. Award increased.,

DOMINION RADIATOR Co. v. STEEL Co. of CANADA.

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Magee, Hodgins,
and Ferguson, JJ.A. .luly 15, 1918.

Coxtracrs  (§ 11 D—150)—8SaLe oF GooDsS—SPECIFICATIONS—TIME  FOR
DELIVERY — “CURRENT CONTRACT" — BREACH — REPUDIATION —
RIGHT TO RESCIND,

Two contracts were made for the sale of pig-iron. A term of both
contracts was that “all specifications are to be sent by buyer at least 15
days before time fixed for shipment.”” In the earlier one, which was dated
Dee. 23, 1915, the time for delivery was to be “between d:m-ofmmplc-unu
of current contract and June 30, 1916, in (»qunl monthly instalments”
m the later contract which was dated Sept. 25, 1916, delivery was to Ix

“in about equal monthly instalments between Jan. 1 and June 30, 1917.”
In answer to & claim for damages for breach of the first contract the
defence set up was that the plaintiff had lost its right to have the iron
delivered through failure to send specifications in time.

The court held that what was meant by “current contract’” might be
shewn by parol evidence, and that it was established that the reference
was to a contract of 1914, which was the only one under which deliveries
were then being made; that the respondent had supplied specifications
for all the iron it had bought from the appellant and that it was well
understood by both parties that the specifieations which had been sup-
plied were to govern as to all the iron, unless the respondent should desire
to vary llwm and send other specifications; this finding was sufficient to
dispose of the contention of the appellant mlwml\ toat.

to the second contract,the do"uw(- was that the action was premature-
ly brnught as the time for commencing deliveries had not arrived when
it was brought, the evidence shewed that the position taken by the appel-
lant was that unless the respondent would formally abandon its conten-
tion with regard to the earlier contract, no deliveries would be made under
the later one. or that it would make no deliveries under the later contract
until the dispute as to the earlier one was settled. This was such a re-
pudiation of the appellants’ obligation under the later contract as war-
ranted the respondent in rescinding.

Re Rubel Bronze and Metal Co. and Vos, [1918] 1 K.B. 315; Metro-

itan Water Board v. Dick, Kerr and Co., [1918] A.C. 119, applied.|

AppeAL from a judgment of Middleton, J. in an action by the
buyer against the seller for damages for failure to deliver pig-iron
under two separate written contracts,
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The judgment appealed from was as follows:—

The defendant company manufactures pig-iron at Hamilton.
The plaintiffi company manufactures steam and hot water
radiators at Toronto, and in the course of its business requires
large quantities of pig-iron.

For many years the plaintiff has purchased from the defendant
and from its predecessor, the Hamilton Steel and Iron Company
Limited, a large portion of the iron required—the course of dealing
being that a series of contracts were entered into calling for the
delivery of a given quantity of iron at a specified price within a
named time. [ shall not need to refer to more than four of these
in any detail.

First, a contract of the 14th January, 1914, which called for
2,000 tons to be delivered between its date and the 30th June, 1914,

The deliveries under this contract were made between the 5th
December, 1914, and the 12th January, 1916.

Second, a contract of the 14th October, 1915, which called for
1,000 tons “in about equal monthly instalments between date of
completion of current contract and June 30th, 1916.”

The current contract referred to is that of January, 1914, under
which delivery was completed on the 12th January, 1916. De-
livery under this contract began on the 12th January, 1916, and
ended on the 1st December, 1916.

It should be mentioned that the course followed was to make
delivery of lots consisting of one or more car-loads (some 30 tons
per car) and to send invoices attributing the shipment toa partic-
ular contract. When there only remained a small quantity upon
any particular contract, a full car was sent, but two invoices—one
to complete the earlier contract and another to begin the new:
e.g., on the 12th January, 1916, a car contained 7 tons 1,110 lbs,
to complete the January, 1914, contract, and 23 tons 590 Ibs. on
account of the contract of October, 1915.

Third, a contract of the 23rd December, 1915, which called for
1,000 tons “to be delivered between date of completion of current
contract and June 30th, 1916, in equal monthly instalments.”

This is the first contract sued upon.

Upon the argument before me it was assumed that the ““current
contract "’ referred to was the contract of October, 1915, and much
ingenuity was displayed in attempting to give meaning to the
words quoted.
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The “current contract” was, in my view, the contract of
January, 1914, under which about 150 tons then remained to be
delivered, and which was not completed until the 12th January,
1916.

The interpretation I give makes the situation easily under-
stood. A contract made in January, 1914, for 2,000 tons was
nearing completion, and a new contract was made in October,
1915, for 1,000 tons. In December, while the 1914 contract was
still current, the plaintiff decided to take another 1,000 tons, and
made the contract of the 23rd December. The October and
December contracts both called for delivery between the com-
pletion of the 1914 contract and the 30th June, 1916. So what
was done was to provide for the delivery of 2,000 tons in this
period, 1,000 under the October contract, being at $19.63 per ton;
1,000 under the December contract, being at $22.88 per ton.

Fourth, the last contract was on the 25th September, 1916,
and called for the delivery of 1,200 tons between the 1st January
and the 30th June, 1917, at $23.88 per ton.

Between the making of this contract and the 1st January, 1917,
the price of pig-iron advanced with great rapidity, and the demand
exceeded the supply—*'Hamilton Pig,” i.e., the iron of the de-
fendant’s manufacture, selling, as admitted by its counsel, at $39
and upwards.

All the contracts are upon forms prepared by the vendor; and,
though orders were solicited and sent in by the purchaser, these
were not accepted but used as the basis for preparing formal
contracts signed by the parties.

Under these contracts, the vendor is to be excused from delay
due or partly due to accidents to machinery, etc., and contingencies
beyond its control. If the delay extends beyond one month, the
purchaser may give notice, within 10 days after the 30 days, of
its desire to cancel, and if delivery is not then made it may then
cancel that month’s shipment. If the purchaser does not exercise
this right the vendor may deliver in a reasonable time after the
cause of delay has been removed.

As will be very apparent from the details already given, de-
livery was, in the case of the contracts referred to of January, 1914,
and October, 1915, far behind the dates named. There may or
may not have been valid excuses entitling the vendor to this delay,
but the attitude of the parties was one of good-natured accom-
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modation—the purchaser generally seeking for delivery more
rapidly than the vendor was able to ship.

Under the earlier contracts the same situation existed.

A statement put in by the defendant (as exhibit 56) shews the
dates during which its furnaces were shut down; and this, no
doubt, to some extent, if not entirely, justifies its delay.

The situation then was that under the two contracts similar in
their terms (save only as to price) the defendant was bound to
deliver and the plaintiff to accept 2,200 tons between the com-
pletion of the January, 1914, contract, in January, 1916, and the
30th June, 1916—less than 6 months.

As already pointed out, the January, 1914, contract called for
the delivery of 2,000 tons between January and June, 1914; but,
by reason of former contracts not having been completed, delivery
under it was not begun until December, 1914, and was not then
completed in 6 months but in over 13.

When delivery began in January, 1916, the vendor sent in-
voices attributing the iron to the earlier and lower-priced contract,
and the purchaser did not object. Delivery was not made as
promptly as it should have been, even if the contracts had only
called for 1,000 tons, as this quantity was delivered from time to
time over the vear 1916.

When delivery under this contract was nearing completion, an
invoice was sent, on the 14th November, for a car containing 28
tons 300 Ibs., charged at the price of the December, 1915, contract.
This is said to have been a clerical error, and a corrected invoice was
sent by which the charge is changed to the price of the October
contract. I do not attach any importance to this occurrence.

On the 1st December, 1916, three car-loads were forwarded;
and as, at this time, only 7 tons 1,530 1bs. remained undelivered on
the contract of the 14th October, 1915, the invoices charged this
amount to that contract, and the balance was charged to the con-
tract of the 25th September, 1916,  On the 5th December, 1916,
three further car-loads were sent and charged to the same contract.

The delivery under this contract was not to start until January,
and the plaintiff assumed that the charging of this iron to this
particular contract and the ignoring of the contract of December,
1915, which had never been mentioned in the meantime, was a
clerical error.

Acting on this theory, a letter was written on the 12th Decem-
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ber, pointing out the assumed error and asking that the iron be
applied upon the contract of December, 1915, and that corrected
invoices be sent.

On the 18th December, 1916, a letter was sent by the defendant
saying that the invoices “are correct, as the contract they were
applied against is the only pig-iron contract we have with you at
this date. The contract you refer to was never in force, it having
been automatically cancelled through your failure to recognise its
conditions by exercising the privileges contained therein to which
you were entitled prior to its expiration date, viz., June 30th,
1916."”

Other correspondence followed, which must be reviewed in con-
nection with the alleged breach of the September, 1916, contract,
but it throws no light upon the question now under consideration.
It is enough to say that this position was adhered to, despite the
protests of the plaintiff.

To understand the position taken by the defendant, it is
necessary to refer to certain terms of the contract not yet men-
tioned, and also to explain their significance.

In the form of contract there are blank spaces for “ Material,”
“Quantity,” “Specification,” “Time of delivery,” “Place of de-
livery,” “Price,” and “Terms.”

All of these are filled in by the vendor when the contract is
sent forward for signature by the purchaser.

“Specification,” as applied to pig-iron, refers to the chemical
analysis of the iron. The important elements of the analysis are
the percentage of silicon, sulphur, phosphorus, and manganese
present. The quantity of these elements affects the quality of
the iron, and renders it more or less suited for the particular pur-
pose for which it is to be used.

In the manufacture of pig-iron the different runs from the
furnace are analysed, and an endeavour is made to distribute the
iron so that each customer will receive that suited to his need.
The exact analysis of any particular run depends, of course, upon
the ingredients put into the furnace, but it is not possible to
determine in advance with absolute precision what the analysis
will be. This shews the importance to the vendor of having the
specifications of the purchaser in his hands—without these he does
not know what the purchaser desires.
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On the other hand, the purchaser finds some variation in his
needs. He may require iron with more than the usual silicon to
mix with soft iron and so give to h's mixture the requisite hardness.

So the contract provides, in the written portion, “‘ Specification
to follow,” and in the printed clauses there is found the provision,
“All specifications are to be sent by buyer at least 15 days before
time fixed for shipment.”” It is because no specifications were sent in,
expressly referring to this contract, that the vendor now contends
that it came to an end automatically.

In the course of dealing between these two companies, there
had been established a standard specification which fixed the
maximum and minimum of the named e¢lements, and only occasion-
ally was there any departure from this. This was generally when
the vendor delivered pig-iron with a low silicon content at times
much below the minimum of the specification, when a demand
would be made for some with a high silicon content to restore the
average;, but there was not, under any of the contracts, a new
start made and a formal sending on of specifications; nearly all
the communications of late were by telephone, and it was well
understood what was required, and each invoice stated what was
sent, and any change desired was intimated over the telephone.
The supply was continued after the termination of what I call the
current contract, and the information on hand and given in this
way was accepted as a specification, and during the whole year in
which iron was sent forward there was nothing to indicate that
there was any desire for further specification. The vendor did
not deliver by the time limited even the first 1,000 tons, and the
purchaser was pressing; the delay was possibly not the vendor's
fault, and probably the elastic terms of the contract would excuse
the delay; but no good purpose would have been served by sending
any specification before the 30th June under the second of these
contracts, when the vendor could not meet the demands under
the first.

On this branch of the case, I think I ought to find that the
parties by their conduct acquiesced in the postponement of the
contract in question until the vendor had completed delivery under
the contract of October, 1915.

And, secondly, that the parties waived the delivery of any
specification, and agreed that the iron should be according to the
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ONT.  gtandard specification established between them, save when varied
8L by special instructions given from time to time by the purchaser.
Dostssnast And, thirdly, that the vendor repudiated and so rendered itself
RMS:W' liable to an action for refusal to deliver before the time of speci-
Loaren  fication had arrived, having regard to my first finding.

s".';_co_ And, fourthly, that time was not originally of the essence of
or CanapA. the contract, and, even if it was, the parties by their conduct
waived this.

Whatever the rights of the parties were as to the contract just
considered, there does not seem to have been any room for question
as to the position under the contract of the 25th September, 1916,
calling for delivery in January, 1917—a disi)ute, bond fide or other-
wise, as to the contract of December, 1915, could not justify a
breach of the later agreement.

The defendant contended that the cars delivered in December
ought to be treated as a delivery upon the 1916 contract; the
plaintiff contended that they must be treated as a delivery on the
earlier contract; but neither side denied the plaintiff’s right to
the balance of the 1,200 tons called for in the September contract,
at the stipulated price.

The defendant then took an altogether unjustifiable position
and refused to carry out the September, 1916, contract unless the
plaintiff would abandon its position with reference to the Decem-
ber, 1915, contract. On the 30th December, 1916, the defendant i
writes, after referring to the dispute and its claim that there was |
only one contract in force, and the plaintifi’s letter of the 28th
December, asserting that the contract of December, 1915, was in
force: “Inasmuch as you have raised this question, it must be
settled one way or the other before we make any more shipments
to apply against the contract for the first half of 1917.” The
letter continues by stating that the question as to the liability
under the earlier contract is in the hands of its solicitor.

On the same day, its solicitor writes stating that his client
denies any liability under that contract.

There was some conversation about the 1916 contract; and on
the 15th January, 1917, the plaintiff writes referring to this, and
adding: “In the meantime we refer you to our contract of Sep-
tember 25th, 1916, covering our order No. 6398. In respect to
shipment of this contract you will kindly arrange shipment at the
rate of 200 to 300 tons per month until the contract is completed.”
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On the 18th, the defendant replied that the matter had been
referred to its counsel, and nothing more was done until, on the
13th February, the plaintiffi wrote: “We are completely out of
Hamilton pig-iron. What position are you in to make shipments
under our contract? We sincerely trust you will be able to arrange
shipment immediately.”

On the 20th February, the defendant replied, referring to the
letter of the 30th December, to which no answer had been received,
in accordance with which, ““together with the fact that the position
taken by us at that date has not in any wise changed, we must insist
before making any further shipments on this contract that the
question raised by you be definitely settled one way or the other as
outlined in our comunication of December 30th.”

This makes 1t abundantly plain that the defendant broke
its contract and refused to deliver unless the plaintiff would
formally abandon its contention with reference to the earlier con-
tract. Even if the defendant were right in its contention as to
this contract being at an end, it had not the right to exact an
admission as to this as the price of its performance of its obligation
under the later contract.

The contract being broken in this way, of course the pretended
forfeiture pending the action makes the situation no better.

At this time the price of pig-iron had advanced to $39 per ton,
and the demand was greater then the supply. This affords the
key to the situation.

There remains the question of the measure of damages. It is
the difference between the contract price and the market price at
the date of the breach: Jamal v. Moolla Dawood Sons & Co.,
[1916] 1 A.C. 175.

It is contended that, because the plaintiff could buy other iron
which might answer its purposes well enough, the price of such
iron would give the measure. I can see no justification for this.
Why should the defendant retain its product which it had con-
tracted to sell to the plaintiff and realise $39 per ton and limit the
recovery against it to $34 on any such theory? Here there is no
question as to the market price of the very thing sold, and I am
not concerned with the price of some other thing suggested as an
equivalent.

I am not prepared on the evidence to find that the iron selling
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ONT.  upon the market at $34 was equivalent in all respects to Hamilton
8.C. pig-iron at $39.

B The result is, that there must be judgment for

R“&“’l the difference between the price upon the first contract

Loarep  sued on, $22.88, and $39—$16.12.
S Co. Tor 1000 BOM. . ..o 5 cuconsranlsivntssnssinn supnns 16,120.00
or CANADA. And between the price on the second contract sued
on, for the difference between its price, $23.88, and $39
—$15.12.
For 1,200 tons less 160 tons 1,740 lbs., say 1,039
M. oottt e e e 15,712.65
B BRI .o oo v o s st dm B 3 B bR B £31,832.65
And from this should be deducted the price of the 160
SR LTI AN . - . i Ve ke s 3,837.59
Leaving a net sum payable to the plaintiff of . . ... .. .. $27,995.06
And on this footing the money in Court should be repaid to
the plaintiff.

At the trial I gave the plaintiff leave to amend so as to claim
an adequate sum. This amendment should be made. The plain-
tiff should have costs throughout.

George Lynch-Staunton, K.C., and J. G. Farmer, K.C., for the
appellant company.

R. S. Robertson and G. H. Sedgewick, for plaintifi company,

3

respondent.
The judgment of the Court was read by
Meredith,CJ.0. Mereorta, C.J.0.:—This is an appeal by the defendant from

the judgment of Middleton, J., dated the 26th October, 1917,
which was directed to be entered after the trial of the action before
him sitting without a jury at Toronto on the 12th day of that
month.

The action is brought to recover damages for alleged breaches
of two contracts for the sale and delivery by the appellant to the
respondent of pig-iron, one dated the 23rd December, 1915, for
1,000 tons, and the other dated the 25th September, 1916, for
1,200 tons.

The contracts are both on printed forms, and it is a term of
them that “all specifications are to be sent by buyer at least 15
days before time fixed for shipment.”




on

s8l& &I &

gF

the

hes
the
for
for

| of
15

o

4 DLR,] DominioNn Law Reports.

There is in the form a space for the statement of the specifica~
tions, which refers to the chemical analysis of the iron.

By the earlier contract the time for delivery is stated to be
“between date of completion of current contract and June 30th,
1916, in equal monthly instalments;” the blank opposite to the
word “specifications” is filled in with the words “to follow,” and
opposite to the word “remarks™ are the words and figures “ Order
No. 5555."

By the later contract the time for delivery is stated to be “in
about equal monthly instalments between January 1 and June 30,
1917;” the blank opposite to the word “specifications” is filled in
with the words “to follow,” and opposite to the word “remarks”
are the words and figures “ Order 6398.”

At the time when these two contracts were made, there were
two existing contracts between the parties, one dated the 14th
January, 1914, for 2,000 tons, to be delivered “as required from
time to time and as nearly as possible in equal monthly instal-
ments between above date and June 30, 1914, and the other
dated the 14th October, 1915, for 1,000 tons, to be delivered ““in
about equal monthly instalments between date of current contract
and June 30, 1916.”

Deliveries under the contract of the 14th January, 1914, were
not completed until the 12th January, 1916, and the deliveries
under the contract of the 14th October, 1915, according to its
terms, were to begin at the date of completion of “current con-
tract”"—the contract of the 14th January, 1914; deliveries under
this October contract began on the 12th January, 1916, and were
completed the 1st December, 1916; so that, when the contract of
the 23rd December, 1915, was entered into, there was no existing
contract under which the respondent was then entitled to have
deliveries made, but the contract of the 14th January, 1914.

None of the iron, the subject of the contract of the 23rd Decem-
ber, 1915, has been delivered, and the ground taken by the appel-
lant with respect to it i that the respondent has lost its right to
have it delivered because of its failure to send specifications as to
it in due time.

The appellant also contends that this contrdct is not evidenced
as required by the Statute of Frauds. The statute is not pleaded;
but an application for leave to plead it was made, and should, 1

6—44 p.L.R.
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think, be granted. The statement of claim alleges that the con-
tract was for the sale and delivery of the iron “at Toronto as
ordered from time to time by the plaintiffs;” that is not a correct
statement, and the pleading must be amended so as to conform
with the terms of the contract as stated in it. As a new case is
thus made by the respondent, the appellant is entitled to set up in
answer to it the Statute of Frauds.

It was not, I think, seriously contended that the contract itself
is not a sufficient note or memorandum to satisfy the provisions of
the statute, but the statute is relied on to meet the case of a parol
variation of the contract as to the time for delivery.

It is, I think, clear that what was meant by the term “current
contract’ may be shewn by parol evidence, and I agree with the
trinl Judge that it was established that the reference is to the
contract of the 14th January, 1914; that, as I have said, was the
only contract under which deliveries were then being made or
under which the respondent was then entitled to have deliveries
made; and, having regard to this, the parties must, I think, have
meant to refer to that contract.

The learned trial Judge has found that the respondent had
supplied specifications for all the iron it had bought from the
appellant, and that it was well understood by both parties that
the specifications which had been supplied were to govern as to
all the iron, unless the respondent should desire to vary them and
send other specifications. That finding is warranted by the evi-
dence, and is sufficient to dispose of the contention of the appellant
adversely to it.

In addition to the reasons assigned by the learned trial Judge
for his finding, I may point out that the reference in the contract
of the 23rd December, 1915, to order 5555, is to the number which
the respondent gave to the order for the iron, which is exhibit 3,
and in it it is stated that the analysis, i.e., the specification, is to
be the same as former contract; and that the order referred to in
the other contract as order 6398 is exhibit 5, and in it it is stated
that the analysesare “same as last;” and it is clear therefore that
the finding is right, and that in both cases the provisions of the
contracts as to sending specifications were strictly complied with.

The position taken by the appellant as to the contract of the
25th September, 1916, is that the action was brought prematurely;
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that, when it was begun, the time for commencing deliveries had
not arrived. It is answered by the respondent that, although the
time for commencing deliveries had not arrived, it was entitled
to treat the contract as rescinded, owing to the appellant having,
before the action was begun, repudiated the contract.

The dispute as to this contract arose out of the controversy
between the parties as to the contract of the 23rd December, 1915,
the respondent insisting on deliveries being made under it, and
the appellant taking the position that it had ceased to exist, for
the reason I have already mentioned. The appellant took the
position that it would make no deliveries under the contract of
the 25th September, 1916, until that question was settled, and the
result of the correspondence between the parties was that on the
20th February, 1917, the appellant wrote to the respondent saying
that it “must insist before making any further shipments on this
contract” (i.c., the contract of the 25th September, 1916) “that
the question raised by you" (i.c., as to the earlier contract being
still on foot) “be definitely settled one way or other as outlined in
our communication of December 30th.”

In the communication of the 30th December, the appellant had
said: “Inasmuch as you have raised this question, it must be
settled one way or other before we make any more shipments
against the contract for the first half of 1917.”

The learned trial Judge treated the position taken by the
appellant as being that, unless the respondent would formally
abandon its contention with regard to the earlier contract, no
deliveries would be made under the later one

I am unable to say that, in so treating it, the learned trial Judge
erred; and, so treating it, the respondent was entitled to rescind
and to sue for damages in respect of th vreach of the contract.

But, if that is not the right view the position taken by the
appellant-—and what it really was, was that it would make no
deliveries under the later contract until the dispute as to the earlier
one was settled—I am of opinion that that was such a repudiation
of the appellant’s obligation under the later contract as warranted
the respondent in rescinding.

The question of what is a repudiation was discussed by Me-
Cardie, J., in the recent case of I'n re Rubel Bronze and Metal Co.
Limited and Vos, [1918] 1 K.B. 315. He there says (p. 322):—
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“In every case the question of repudiation must depend on the
character of the contract, the number and weight of the wrongful
acts or assertions, the intention indicated by such acts or words,
the deliberation or otherwise with which they are committed or
uttered, and on the general circumstances of the case.”

What, then, was the effect of the position taken by the appel-
- lant? It was bound by its contract of the 25th September, 1916,
. to deliver the iron it had contracted to sell to the respondent; there
was no question as to its liability under the contract, and it defi-
nitely aud deliberately refused to perform its undeniable obliga-
tion until the dispute as to its liability under the earlier contract
was settled. Settled how? If not, as the trial Judge thought, by
the formal abandonment by the respondent of its claims under it,
then by litigation which might drag along for many months.
Surely the taking of such a position is in substance and in effect
such a repudiation of the contract as entitled the respondent to
rescind.

The reasoning which led the House of Lords to its conclusion
in Metropolitan Water Board v. Dick Kerr and Co. Limited, [1918)
A.C. 119, is applicable. In that case a contract had been entered
into for the construction of a reservoir for the Water Board, to be
completed within 6 years. The contract provided, in very general
terms, that if, by difficulties, impediments, or obstructions, the
contractors, in the opinion of the engineer, should be unduly de-
layed or impeded in the prosecution of the work, the engineer might
extend the time for the completion of the works. The Minister
of Munitions, while the works were in progress, in exercise of the
powers conferred by the Defence of the Realm Act and Regula-
tions, required the contractors to cease work on their contract,
and they ceased work accordingly. The contractors contended
that the effect of this was to put an end to the contract, and the
Water Board that it was only a case for an extension under the
terms of the contract of the time for the completion of the works.
The contention of the contractors prevailed, and it was pointed
out (p. 127) that the result of giving effect to the Water Board's
contention would be “not to maintain the original contract, but
to substitute a different contract for it.”

Reference may also be made to the observations of the Law
Lords as to the unfairness of holding the contractors to the per-
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formance of their contract for an indefinite period, and the reasons
why it would be unfair.

The application I would make of that case and the reasoning in
it, is that what the appellant proposes is to substitute for its
obligation under the contract an entirely different obligation, and
one which would enable the appellant to delay for an indefinite
period the delivery of the iron, all of which it had contracted to
deliver before the 30th June, 1917.

I have no hesitation in coming to the conclusion that the
position taken by the appellant was, in the circumstances, such a
repudiation of its obligation as to warrant the respondent in
rescinding.

There remains to be considered the question of damages. It
is contended that the respondent could have obtained and did in
some cases obtain other iron similar to or as good as that which the
appellant should have supplied at a price of 5 less than that which
the trial Judge treated as the market price. The view of the
learned trial Judge was that he could not find on the evidence that
the iron which the respondent could have bought upon the market
at $34 was equivalent in all respects to Hamilton pig-iron at $39,
which was the market price of that iron.

1 see no reason to differ from the learned Judge as to this; and
I am inclined to think that, as what the appellant had agreed to
sell was Hamilton pig-iron, and the market price of it was $39,
the respondent was entitled to recover the difference between that
price and the selling price, even if other iron which would answer
the same purpose could be bought at $34.

Upon the whole, I am of opinion that the appeal should be
dismissed with costs. Appeal dismissed.

Re TUPPER.

Nova Scotia Supreme Courl, Harris, C.J., Russell, L«malcy, and Drysdale, JJ.
and Rilchie, E.J. December 14. 1

INcoMPETENT PERSONS (§ VI—31)—AGED PERSON—UNABLE TO CARE FOR
HIMSELF—DEEMED INSANE—APPOINTMENT OF GUARDIAN UNDER
Lunacy Acr.
A person who by reason of mental impairment due to old age is unable to
ukemndhmnnl!orhmx guanmmnepernonm in the mean-
ing of s. 2 of the Lunacy Act (R.S.N.8. 1900, ¢. 125)

ApreaL from the judgment of Mellish, J., appointing a guardian
of the person and estate of an aged person, under the provisions of
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N.S. the Custody and Estates of Lunatics Act, R.S.N.8. 1900, ¢. 125.

8.C. Affirmed.

Alfred Whitman, K.C., in support of appeal.

J. M. Davison, K.C., and L. A. Forsyth, contra.

Harris, C.J. Hagris, C.J.:—Upon an application for the appointment of a
guardian for Mrs. Jerusha Tupper, a lady of the age of 82 or 83
years, Mellish, J., found that, by reason of mental impairment,
she was unable to take care of herself or her property; that her
impaired mental condition was apparently not caused by mental
disease but by old age; and he made an order appointing a guardian,
holding that ¢. 125 of the RS.N.S., s. 2, applied.

The facts as found by him are questioned on this appeal, but i
they are amply supported by the evidence.

8. 2 of e. 125 reads as follows:—

The relatives or friends of any insane person or the overseers of the poor
of the poor district of which he is an inhabitant, may apply by petition to
the Supreme Court or a judge thereof to have a guardian appointed for him.
Notice of such application shall be given to such insane person if at large,

orif he is under restraint to those having charge of him, of the time and place .
pp d for hearing such application, not less than 14 days before the time so {

appointed; and, if after a full hearing it appears to the court or judge that
the person in question is incapable of taking care of himself, such court
or judge shall appoint a guardian of his person and estate with the powers
and duties hereinafter specified. Every guardian so appointed shall have the
care and custody of such insane person and the management of his estate
until legally discharged.
The contention of Mr. Whitman is that a guardian cannot be
appointed in any case unless the person is both a lunatic and
i incapable of taking care of himself. His argument is that insane
person means lunatic in this statute because of the heading of the
chapter: “Of the custody and estates of lunatics.”

This statute has existed in Nova Scotia in exactly the same
words since 1851, and, so far as I am aware, this is the first time
any such startling contention has been made and in the interval
many—perhaps hundreds of—orders must have been made for the
{ appointment of guardians where the person was not a lunatic but
|l was simply found incapable of taking care of himself by reason of
old age or other infirmity.

It is obvious that a construction such as is contended for is not
one which should be adopted unless it is the plain and obvious
meaning of the legislature.

In the first place, I find that the Act itself deals in the first
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14 sections with the appointment of guardians of insane persons
and in s. 15 and following sections deals with the custody of lunatics
and the word used in these later sections is “lunatics” and not
“insane persons’—the words used in the first 14 sections. This,
no doubt, explains the heading or title of the chapter and robs it
of any significance.

If one reads s. 2, even without any knowledge of the history of
the subject, I do not see how it is possible to construe it otherwise
than as I understand it has always been construed; that is, as
meaning that if a person is alleged to be insane an inquiry is held
by the judge, and if it is found by him that the person in question
is incapable of taking care of himself he is to be deemed insane
within the meaning of the statute, and a guardian is appointed.
In other words, the legislature has given a definition of what is to
be considered as bringing a case within the meaning of the words
“insane person.” That is the plain and obvious meaning and the
one which I adopt. That is what I should have held quite apart
from the history of the subject, but when that is considered the
meaning is made if possible still more obvious. Under an old
statute of 17 Edw. I1., the words used in the Act were “lunatic”
and “idiot,” and Lord Hardwicke disclaimed any jurisdiction
over the case of mere weakness of mind. By the time of Lord
Eldon the subject was better understood and it had been found
that a person who was neither a lunatic nor an idiot, but who
had become mentally disabled by sickness, accident or old age,
was just as fit and proper a subject for guardianship and protection
as if he came within the definition of the terms “lunatic” or
“idiot.” We find Lord Eldon, in Gibson v. Jeyes (1801), 6 Ves. Jr.
266, at 273, 31 E.R. 1044, saying:—

It must be remembered it is not necessary to establish lunacy, but it is
sufficient that the party is incapable of managing his own affairs.

And again, in Ridgeway v. Darwin (1802), 8 Ves. Jr. 65, 32
E.R. 275, the same learned Chancellor says:—

1 have reason to believe the court did not in Lord Hardwicke's time
grant a commission of lunacy in cases in which it has been since granted.
Of late, the question has not been whether the party is absolutely insane,
but the court has thought itself authorized (though certainly many difficult
and delicate cases with regard to the liberty of the subject occur upon that)
to issue the commission provided it is made out that the party is unable to
act with any proper and provident management; liable to be robbed by any
one; under that imbecility of mind not strictly insanity, but as to the mis-
chief calling for as much protection as actual insanity.
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In 1806 Lord Chancellor Erskine held a finding that a person
was “of unsound mind so that he is not sufficient for the govern-
ment of himself, his manors, ete.,” to be sufficient. (See Ex parte
Cranmer, 12 Ves. Jr. 444, at p. 455, 33 E.R. 168.)

Chancellor Kent, in 1866, In the matter of James Barker, 2
Johns Chancery 232, after reviewing many of the English authori-
ties, says, at page 236:—

I am satisfied that these later decisions are not only founded in good
sense and the necessity of the case, but are a sound exposition of the common
law which gave to the King as parens patrie the care and custody of all per-
sons who had lost their intellects and b non pos or i petent to
take care of themselves. . . . All the cases agree that the statute of
17 Edw. IL, committing to the King the care of the persons and estates of
idiots and lunatics, was not introductory of a new right, but only went to
regulate a right pre-existing in the Crown, I should feel that I had but
very imperfectly discharged my trust if I was the means of erippling the
jurisdiction of this court by confining it to the strict common law writ of
lunacy. A class of whose minds have sunk under the
power of disease or the weight of age would in that case be left without pro-
tection and liable to become the victims of folly or fraud. This would be a

blemish in the jurisprudence of the country. I shall therefore award a com-

mission in the nature of a writ of lunacy to enquire whether James Barker be
of d mind or tally incapable of ing his affairs, *

It will be seen that the interpretation put upon the old English
statute by Lord Eldon had become well settled and that it had the
support of Kent, C., in New York, and we later find it adopted in
most of the State courts in the United States.

Both Lord Eldon and Lord Erskine, while recommending a
change in the wording of the statute, so construed the Act to meet
the conditions which arose. The statutes were subsequently
changed in England to make the matter perfectly clear and when
our legislature came to deal with the subject the words of the old
English statutes “lunacy” and “idiot” were omitted and the
words “insane person” adopted, and then, to make the matter
plain and beyond question, the legislature proceeded to say that
if the judge found a person incapable of taking care of himself he
was to be deemed within the rule entitling him to have a guardian
appointed.

Etymologically, the word “insanity” signifies unsoundness,
and in Johnson v. Maine and New Brunswick Ins. Co. (1891),

83 Me. 182, Emery, J., at p. 186, said:—
In law, every mind is sound that can reason and will intelligently in the
particular ion being idered; and every mind is unsound or insane
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that can not so reason or will. The law investigates no further, whether this
lm-nuned lnental condition be mngemml or the result of arrested mental

! t or of religious excit , or of physical disease or of dissipation,
or of old age, or of unknown causes; \h'lt‘ﬂl(‘l’ it be casual, temporary or per-
manent; whether it be personal or hereditary; whether it be manifested in
the mildest dementia or the wildest mania, it is expressed in law by the same
word “insanity.” When this word occurs unexplained or unlimited in any
statute, contract or other legal literature it signifies any derangement of the
mind that deprives it of the power to reason or will intelligently.

Here, if the legislature had not introduced the provisions regard-
ing the enquiry to be held T should have felt bound, in view of the
history of the legislation, to construe the statute as covering this
case, but, to my mind, the legislature has settled the question
bevond doubt by expressly providing for an enquiry by the judge
upon the question as to the capacity of the person to take care of
himself and by providing that, if he is found incapable of taking
care of himself, a guardian shall be appointed.

I am absolutely unable to see any doubt whatever as to the
neaning of the statute.

The appeal should be dismissed with costs.

LoxGrLey and Dryspave, JJ., agreed with Harris, C.J.

Rireme, EJ. o —In deciding this case T do not think I am called
on to go further than our own statute. In my opinion, under s. 2
of ¢. 125 of R.S.N.S., an insane person within the meaning of the
statute is a person incapable of taking care of himself. That
section provides that:

If, after a full hearing, it appears to the court or a judge that the person
in question is incapable of taking care of himself, such court or a judge shall

appoint a guardian of his person and estate with the powers and duties herein-
after specified.

The judge at chambers has had a full hearing before him and
he has found, upon amply sufficient evidence, that Mrs. Tupper is
incapable of taking care of herself. This finding on the facts being
correct, Mrs. Tupper is brought within the express terms of the
statute; therefore, her appeal should be dismissed with costs.

Appeal dismissed.

Tuprer.

Harris, C.J.
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SEATTLE CONSTRUCTION Co. v. GRANT SMITH.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher
McPhillips and Eberts, JJ.A. November 5, 1918.

Insurance (§ VI C—357)—Dry pock—LEASE 0F—COVENANT TO INSURE—
INSURANCE NOT OBTAINED BECAUSE OF METHOD OF USER—DESTRUC-
TION—MEASURE OF COMPENSATION,

By the terms of lease of u dry dock the lessee agreed to use it in its
construction work on caissons and other similar work; and also to have
it insured for the benefit of the lessor in some company or companies
satisfactory to the lessor, against both marine and fire risks and to deliver
it in good condition at the end of the term.

The dock was used in connection with the construction of a break-

water and ocean pier, and such use was quelg' one of experiment, and

owing to the method of user no insurance could be obtained altho its

seaworthiness was demonstrated by its weathering a while being
taken to the place where it was to be used. The dock, during the work,
collapsed and became a total wreck. The court held that the proper

construction to be placed upon the covenant to insure was that it was a

covenant to indemnify against loss with the medium of an insurance against

loss us a security, and whatever the amount of insurance agreed on, the
lessee was only liable for actual loss.

ArreaL by defendant from judgment of Clement, J.

Reversed in part; damages reduced to $34,500.

S. 8. Taylor, K.C'., and Ernest Miller, for appellant; E. P. Davis,
K.C., and Douglas Armour, for respondent.

Macponawp, CLJLA.: I concur in the judgment of Galliher,
J.A

Magrix, J. A, allowed the appeal in part.

Garumer, J. A.:—After a complete review of the evidence
and eliminating the evidence of Rogers (which I think I must
in view of what has been stated by the trial judge), I am unable
to find fraud. 1 wish to add, however, that there must have been
something apparent to the trial judge who saw Rogers and heard
his testimony other than what one gathers by reading it, which
led to his being “entirely discredited.”

The evidence to establish fraud should be clear and convincing
and I cannot say that this is so.

What I think must be deduced from the evidence is that, apart
from the survey reports upon the dry dock by Logan, Gibbs,
Fowler and Walker, and the report by the dockmaster Hollywood,
and the plan prepared by Jaynes when it was proposed to change
from steam to electricity in operating, Paterson’s knowledge of
the structure must be taken to be that of one who had from time
to time seen the dock in operation and who knew in a general way
of the nature of the work being performed by it and the ships

:
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N that were being handled thereon and their approximate tonnage, E
e but who had made no inspection of the structure and was not in a C.A
- position apart from what I have stated to more than, in a general  gg\rris
STRUC- way, express his opinion as to its fitness. Cg’(‘)‘:‘"(‘:“’;"
in its It is complained of that, at the time the lease was entered into, K
: ::1‘: Paterson did not disclose the nature of the reports I have above (S’.:‘I’f‘.:,r
liver refcrrfed .to to Bassett, who was acting for the defendants in the et
break- negotiations.
t, and Speaking of Logan's report, and that of Fowler, Gibbs, and
;“ﬂi‘nt; Walker, I do not think the production of those reports would have
,l:(?:':l,' 3 influenced Bassett against the entering into the lease on behalf
;:;i‘:xs': ~ of his company, perhaps the contrary, and as to the report of
on, the % Hollywood, its significance is in the fact that the dock when it
broke away from its moorings just previous to its being taken
% over to the plaintiffs’ quarters from the Heffernan works, was
i badly strained and leaking, and were it not for the fact that in my
Davis, ! 5 view of the evidence the damage suffered in the accident by strain-
i ing (and taking into consideration the false bottom that was put
Jliher, i\ in by Bassett himself and which remained intact after the sinking),
‘2 was not the cause of the dock sinking, more stress might be laid
upon the non-disclosure of that fact than we would be warranted
idence ﬂ-, under the circumstances in doing,
must It is true that in the survey reports, the dock was ordered
unable i into dry dock for the purpose of ascertaining the extent of the
‘e been " damages and for overhauling and repairing and in this connection
| heard i Mr. Taylor made the contention that Paterson never really intended
which £ that it should go into dry dock.
_% 1 think that contention is not for a moment maintainable
vincing " when one reads the correspondence which passed between
f Paterson, the commandant of the navy yard, and the defendants,
(, apart 3 and if Paterson’s efforts to have the dock dry docked were genuine,
Gibbs, 9 there could be no sinister object in his withholding the Hollywood
ywood, E report, as in the dry dock the defendants would have an oppor-
change : tunity of examining and ascertaining the exact nature of the
edge of damage suffered (and were to be informed and were from time to
m time y time kept in touch with the efforts made to dry dock the structure).
ral way After repeated postponements, it became apparent that the
\e ships : dock could not be handled by the naval authorities for sone con-

siderable time, and Paterson suggested that if the defendants
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could not wait that by making repairs such as Bassett afterwards
did, the dock eould be operated safely in his opinion for 2 years.

In his evidence, Paterson says that was his honest opinion
then, and still is.

I do not regard this as a warranty, but as an opinion based
on his general knowledge of the dry dock before referred to by me,
moreover, the lease is in writing and contains no warranty and
this is mwerely a subsequent verbal statement.

This is not that clear class of evidence upon which fraud or
misrepresentation can be based, or the withholding of facts can
be said to be material, especially in the light of the subsequent
events which happened.

I think when it was found that the structure could not be dry-
docked Paterson honestly believed that with the repairs suggested
the dock would be found capable of handling the work for which
it was required, and so gave his opinion.

It is, I think, also worthy of note that Bassett did not, at any
time after the wreck, and up till action brought, and after he had
acquired knowledge of the breaking adrift in Seattle, lay any
claim to that in any way bringing about the accident in sinking,
although he had in the meantime had an examination made of the
wreck.

Such being my view, I think we may now come to the covenant
to insure contained in the lease, and with regard to that it is
objected that it is not a marine risk.

I am inclined to the view that this is not in the strict sense
in its entirety a marine risk (although I have not fully considered
and do not decide the point, not thinking it necessary).

While the parties call it in the lease a marine risk, it is abun-
dantly clear that their minds met as to the nature of the risk that
would be incurred and would be insured against, viz: the risk
incurred in erecting the caissons upon the dock and lowering the
dock so as to float those caissons off, coupled with o