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DOMINION LAW REPORTS
BRITISH COLUMBIA EXPRESS Co. v GRAND TRUNK PACIFIC R. Co.

Judicial Committee of the Privy Council, The ljord Chancellor, Lord Iiuckmaster, 
and ljord Atkinson. October 16, 1918.

Waters (| IC — 52) — Obstruction of navigation — Bridge - - Action
ability.

The construction of a low level bridge across a navigable river, without 
providing necessary facilities for navigation, does not give rise to an 
action for wrongful obstruction to navigation, if, in fact, the bridge is not 
the real cause of non-user of the river for navigation.

[Grand Trunk Pacific K. Co. v. ll.C. Kipress Co. (1910), 38 D.L.R. 29, 
55 Can. 8.C.R. 328, affirmed.]

Appeal from the judgment of the Supreme Court of Canada 
reversing the judgment of the Court of Appeal for British Columbia, 
(1916),27D.L.K.497,inan action for damages for unlawfully obstruct
ing navigation by the construction of a low level bridge. Affirmed. 

The judgment of the Board was delivered by 
Lohd Bv< kmastkr:—In the view their Lordships take of this 

case, the only question that arises for determination is whether 
a bridge built by the (1 rand Trunk Pacific H. Co. (who are respond
ents on the appeal), over the Fraser River in the Caril>oo District 
of British Columbia, known as Dome Creek Bridge, Mile 142, 
caused such special and peculiar injury to the appellants as to 
entitle them to maintain an action for an injunction and recovery 
of damages against the respondents. The appellants are a company 
incorporated by special Act of the Legislature of British Columbia, 
with, among other objects, that of conducting passenger and 
freight sendee on the Fraser River. In pursuit of this purpose 
they constructed, in the year 1912, at a cost of $65,000, a steamer 
specially designed for traffic on the upper part of the Fraser River 
between Fort George and Tête Jaune Cache, and built a ware
house for the goods at Tête Jaune Cache. The state of the river 
only permitted a seasonal use of these upper reaches. In ordinary 
circumstances the season would commence in May and end 
towards the latter part of August, and then again, in favourable 
conditions, would o]x*n towards the end of September and con
tinue until the end of October. In 1913 the season opened on
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May 23, and between that date and August 15, ten tri|)8 had lieen 
made between Fort George and the Vpper Point. The eleventh 
trip was started on August 15, and, on reaching Dome Creek 
at a point known as the second crossing, the captain of the steamer 
was informed on behalf of the respondents that, as part of the 
work of constructing the bridge, the river would lx; dosed by a 
cable, and the trip was accordingly abandoned. The cable was 
then put across the river and the construction of the bridge taken 
in hand, with the result that, first, owing to the existence of the 
cable, and, secondly, the character of the bridge, further naviga
tion became impossible. The bridge was constructed by the 
respondents, who are a railway company incorporate! under a 
Dominion Act as part of a trans-continental railway line which 
they were engageai in making from Tête Jaune Cache to Fort 
George and further westward. The railway line ran along the 
southern bank of the river, from Tête Jaune Cache to the second 
crossing, and it then crossed and proceeded north of the river to 
the third crossing, when it again crossed the river and continued 
on the southern bank to Fort George. The erection of the bridge* 
was sanctioned by order of the Board of Railway ( 'ommissioners 
dated April 4,1912, upon the condition that if at any time it should 
lx; found that a passage-way for steamboats was required, the 
company should provide the same on lx-ing directed to do so, 
either by the Department of Public Works of the Dominion of 
Canada, or the Board of Railway Commissioners, and by a report 
of the Privy Council of Canada made on May 8, 1912, the build
ing of the bridge was approved subject to the like condition.

On July 4, 1913, the Secretary of the Department of Public 
Works informed the solicitor for the respondent company that 
protests had been received against the construction by the com
pany of the bridge at the second crossing, and one further down 
the river, and added: “I am directed to state that it will lx; neces
sary for the company to provide passage-way for Ixxits in these 
bridges. ” This passage-way was never in fact made. The appel
lants allege that this omission on the part of the railway company 
caused them damage in their business, and they instituted proceed
ings to obtain a mandatory injunction to compel the respondents 
to make openings in the permanent steel bridge, both at the place 
known as the second crossing and at the third, and also claiming
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damages. The* real gist of the plaintiffs' original complaint was 
in respect of loss occasioned during the year 1914, hut this loss 
they went wholly unable to establish, probably for the reason 
that the railway being completed from Tête* Jaune Cache along 
the river bank the carriage of goods by the railway was more 
expeditious and more certain than it could 1m* by river. To use 
the words of Clement, J., Indore whom the action was originally 
heard, “the claim in regard to the possible use of the up()er river 
in the early part of 1914 really collapsed at the trial." ami this 
view was concurred in by all the Judges in the Court of Apjieal 
for British Columbia and in the Supreme Court.

With regard to the claim for the damage during the season 
of 1913, Clement, J's judgment was equally clear. He said:—

Since the argument 1 have read carefully the extended notes of the 
evidence, with the result that the impression which the testimony had left 
on my mind has tx*rn very much strengthened, and 1 find myself unable to 
find as a fact that the construction of the bridge at Mile 142 was the cause 
of the non-user of the Fraser above that point by the plaintiff company after 
such construction. In the corres|»oiidence the lowness of the water was 
explicitly given at the time as the reason for withdrawing the B. C. Express 
to the lower run; not a hint that the defendant company was in any way to 
blame. And the oral testimony has convinced me that the plaintifl" com
pany never intended to resume operations that season above the bridge at 
Mile 142, and I cannot bring myself to find that they would have done so 
even in the actual water conditions which afterwards developed.
But this view was not taken in the Court of Appeal, where all 
the judges held that the obstruction in 1913 had caused the 
plaintiffs damages which they were entitled to recover. This 
judgment was reversed in the Supreme Court of Canada by a 
majority of three judges to two, and from that judgment this 
appeal has lx*en brought . Their Lordships are in agreement with 
the view taken by all the judges, who have decided that if special 
damage could in fact be shewn during the season of 1913 the 
appellants would lx* entitled to recover, but they art* unable to 
accept the view that any such damage was established. It is 
probable that the appellants were quick to realise that, whatever 
the character of the bridge, river traffic on the upper reaches of 
the river would lx? unprofitable as soon as the railway was com
pleted, and lH*lieving also that the state of the river would prevent 
resumption of work above the bridge during the latter part of 
the season, they had, lx*fore the bridge was built, taken down the
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warehouse and shipp'd it down the river. Further, on August 26, 
they had written to the freight agent of the respondent company 
saying that they did not think it advisable for shippers to send 
any freight for Fort George and district by way of Tête Jaune 
Cache at this time of the year. They continued:—

Mile 129 is above the Grand Canyon, and as it is there that the bad 
conditions of navigation are met with, and as the water is liable to drop 
any day now, thus closing navigation, we would not care to have any more 
freight consigned to our steamer this season.
And on September 11, they repeat the statement that owing to 
the low state of the water they had been compelled to take their 
steamer off, and concluding “so that navigation on the upper 
river is over for the remainder of this season. ” The correspondence 
continues through Sept end wr, but there is no letter suggesting 
that the action of the railway company had stopixnl their traffic. 
There is nothing in their Ixmlships* opinion in the evidence to 
displace the view established by this correspondence. Mr. West 
was director-superintendent and secretary-treasurer of the appellant 
company. He said that he could have got lots of freight at Tête 
Jaune Cache to be handled in the fall of 1913. He said there was 
some freight left after the steamer ceased running, and that was 
’ .ought down by the railway company. The last two trips that 
he made appeared to have Ix'cn to a point west of the crossing, 
but when asked why he did not go right on, he said: “ I understand 
because we had announced that we quit; we had thrown down our 
business, and we were not looking for any more business at the 
Cache,” and he continues: “We had notified everyone that we 
had quit up there. ” There was other evidence given in favour 
of the appellants, but there is nothing in their lordships’ opinion 
that leads to the conclusion that Clement, J., was wrong in stating 
that the oral testimony had convinced him that the plaintiffs never 
intended to resume operations above Mile 142.

It is not necessary in this view of the cast1 to consider whether 
the construction of the bridge was in fact lawful or not. In their 
Lordships' opinion the appellants fail in this appeal as they failed 
before Clement, J., lx*cause they are unable to establish that the 
building of the bridge did in fact cause them any special damage. 
Their Lordships will therefore humbly advise His Majesty that 
this appeal lx* dismissed with costs. Appeal dismissed.
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FOLEY BROS. v. McILWEE.
Judicial Committee of the Pricy Council Lord Buckmaoter, Lord Dunedin and 

Lord Atkinson. Not'ember 5, 1918.

1. Evidence (6 XII A—921 )—Judge—M ay accept evidence of one witness.
The trial judge lieforc whom a matter is heard is at full lilierty, having 

considered the evidence on l>oth sides, to decide that he will trust and 
accept in toto the evidence given by one witness.

2. Appeal ($ VIII C—675)—Damages—Point raised on appeal not
CONSIDERED BY TRIAL JUDGE—REMITTING CASE BACK TO HAVE 
POINT DETERMINED.

Where from the evidence it is imixissiblc for an appellate court to say 
that the point raised and urged by the ap|>ellanta was in fact considered 
by the judge by whom damages were assessed, and if it was omitted from 
his consideration, there is a flaw in his judgment which requires to l>e 
remedied. The only order that should be made is an order to remit the 
case back so that the point may lie determined.

Appeal from the judgment of the ( ourt of Appeal for British 
Columbia (1917), 24 B.C.R. 532, affirming the decision of Morrison, 
J., in an action for damages for breach of contract. Referred 
back for further enquiry.

The judgment of the Board was delivered by 
Lord Buckmaster:—In 1913 the Canadian Pacific Railway 

Co. were in the course of laying a double track railway-line from 
Glacier to Bear Creek in British Columbia, and on June 30, 1913. 
they entered into a contract with the appe llants, who carry on the 
business of railway contractors, whereby the appellants undertook 
the construction of the line. In order to carry out the* work it 
was necessary to ltore a tunnel of some 5 miles in length through 
the Selkirk Mountains near the pass known as Roger's Pass, and 
the appellants, with the consent and approval of the railway 
company, entered on Decemlier 18, 1913, into an agreement with 
the respondents, by which the respondents engaged to drive seven 
or eight-foot pioneer-heading and crosscuts, the centre heading 
living 8 by 11, for an estimated distance of 25,000 ft.

The terms of the agreement were contained in a letter dated 
Deccmlier 18, 1913, written by the appellants, Foley Brothers 
to Mellwee, the resfiondents, and accepted by them. It was in 
the following terms:—

December 18, 1913.
We make you the following proposition for driving seven or eight-foot 

pioneer heading and crosscuts, and centre heading eight by eleven, for the 
solid rock portion of Canadian Pacific Railway’s Rogers Pass tunnel for an 
estimated distance of 25,000 ft.; we to have the option of discontinuing the 
pioneer heading outside of the regular tunnel section and driving it as a 
centre heading for the last 4,000 ft.
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We will pay your monthly pay rolls, including bonus to men, furnish 
comfortable and sanitary quarters for your men and good board at $1 j>er 
day, your men to conform to our sanitary and camp regulations.

We will furnish small cars and mules for transacting muck from head
ings to our standard-gauge cars back of shovel and handle at our expense 
after delivery into our standard-gauge cars. We will furnish air, water, 
light, ventilating plant, tools, track, and all other material and plant neces
sary except explosives. Explosives will be furnished you at cost price to us 
on the work, and you will be given the same concessions as we receive from 
C.P.R. as to freight and passenger rates.

We will pay you on or before the 15th of each month $20 |H*r lineal foot 
for pioneer tunnel, $22.50 per lineal foot of crosscut and centre heading, and 
$30 |>er lineal foot for headings to dip where cars are handled by cable, driven 
the previous month, less pay roll, explosives, and other projKc charges, and 
will on the completion of the work pay your bonus of $1,000 |>er toot as Imhuis 
for each foot over 900 ft. that you average per month for the entire pioneer 
heading. Should the pioneer be discontinued near the finish and centre 
heading only driven, the centre heading rate of $22.50 and pioneer bonus 
will then apply, provided, however, that the bonus in no case will exceed 
$250,000.

We will turn the work over as a going concern with headings on rock at 
both ends and in case of shortage of power, tools, supplies, or other items will 
give your work preference. You to furnish foremen when requested, to be 
paid by us, to get headings started and work organized, and plant installed 
to conform to your methods, previous to your taking over the work. On 
taking over the work you are to supply all labour and superintendence in 
connection with driving these headings, including drill repairers, blacksmiths, 
track, and pipe work and laUmr of whatever nature you require.

You are to be governed by our contract and specifications of the Cana
dian Pacific Railway, and their contract with ils is to form part of your agree
ment with us, except as to payments. You are to assume all of our obliga
tions with respect to the part of the work covered by this pro(>osition, and to 
be granted all the privileges granted us in our contract. You agree to average 
900 ft. or more i>er month in the pioneer headings and to keep the centre 
heading as close as practicable behind the pioneer heading, but will be granted 
the same extension of time as we are entitled to under our contract with the 
C.P.R.

This proposition and your acceptance will be withdrawn and cancelled 
on the demand of the Chief Engineer of C.P.R. if your work is not carried 
out to his satisfaction. In the event of your work being stop|>ed by C.P.R. 
you are to lie paid the bonus of $1,000 |>er foot for each foot that you average 
in the pioneer heading over 900 ft. per month from the time of taking over the 
work until the time of such stoppage.

Foley Bros., Welch & Stewart,
By A. C. Dennis.

Per J. A. Mcllwee.
Tile actual effect of certain portions of this agreement will 

need to lie considered ; but, as far as payment is concerned, it is 
perfectly clear the amounts to lie paid are to lie paid monthly on
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the actual workings during the preceding month and the amount 
is at a fixed rate per lineal foot less the pay roll, explosives, and 
other proper charges, with a bonus under a certain condition of 
$1,000 a foot.

It follows from this that the lower the pay roll, the higher the 
monthly payments; and that the In mus was dependent simply 
upon the average rate of progress.

On April 2. the respondents accordingly liegan their operations 
at the east end of the tunnel, but, as the west end was not then 
ready, this work was not begun until July 24, 1014. On Septem
ber 24, 1014, the appellants cancelled the agreement and refused 
to allow the respondents to continue, and on Octolx»r 24 of the 
same year the respondents commenced an action against the 
ap]N*llants in the Supreme Court of British Columbia, claiming 
damages for breach of the agreement.

This action came on for trial in January, 1015, before Clement, J. 
with two assessors, and on December 18, 1015, he gave judgment, 
deciding that the apix>llants had wrongfully repudiated the agree
ment, and assessed the damages at $31,400. The respondents 
appealed against this judgment to the Court of Appeal of British 
Columbia, and the appellants, by cross-appeal, raised once more 
the contention that the contract was lawfully cancelled and that 
they were under no liability for damages.

The Court of Appeal, on August 10, 1015, gave judgment in 
favour of the respondents, and it was then ordered that the respond
ents were entitled to recover against the appellants for damages 
the following sums, viz.: (a) the difference lietween the amount 
payable to the defendants under the terms of the said agreement 
for the work specified therein and t he amount it would have cost 
the respondents to carry out the work if the agreement had not 
been cancelled by the appellants; (5) the amount of bonus (if any) 
that the respondents would have earned under the said agreement 
of Deeeml>er, 1913; and they directed that there should be a new 
trial limited to the assessment of the damages. From this judg
ment the apjx'llants appealed to His Majesty in Council, and by 
an order, dated January 27, 1910, 27 D.L.R. 190, their appeal 
was dismissed.

The case, therefore, was once more opened at Vancouver before 
Morrison, J., who, on June 30,1910, gave judgment for the respond-
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ents for the sum of $325,698 for damages and $250,000 for l>onus. 
From this judgment the appellants again appealed to the Court 
of Appeal of British Columbia, who, on November 0, 1917, dis
missed the upjieal. ( lalliher, J., dissenting. From that judgment 
the present ap]x*al has lieen brought. No question is raised as 
to the Ixmus of $250,000. The only point argued More their 
Ixuxlships was as to the general claim for damages. It appears 
that at the trial before Morrison, J., a number of expert witnesses 
were called on liehalf of the res|K>ndents, and that in answer to 
their evidence the appellants, who had themselves performed and 
completed the work after the cancellation of the contract, put 
forward what they alleged to Ik* the actual cost of the work done, 
and they contended that this and this only should Ik* the basis 
upon which tin* damage should be assessed. Morrison, J., however, 
refused to accept this view and took, without qualification, the 
evidence of a Mr. Brunt on, an engineer of great and admitted 
experience. The appellants contended before the Court of Appeal 
and to some extent, but more faintly, before their Lordshijis, that 
this was a fatal flaw in the judges judgment, and that as the 
honesty of the figures put forward by the appellants was not 
<loubted this formed the only sound basis upon which the damages 
could Ik* assessed, so that the judge was not at liberty to accept 
against it the opinion of any expert. This contention is obviously 
unsound. The judge More whom the matter was heard was at 
full liberty, having considered the evidence on IkAIi sides, to 
decide that he would trust and accept in toto the evidence given 
by one witness, and had this In-vn the only matter for considera
tion there would Ik* no ground for this appeal. It is unnecessary 
to repeat the warnings frequently given by judges, l)oth here and 
in Canada, against displacing conclusions of disputed fact deter
mined by a tribunal More whom the witnesses have lx*cn heard 
ami by whom their testimony has liecn weighed and judged, and 
did the question depend solely on the decision between rival 
evidence the case would Ikj free from difficulty. There is, how
ever, another contention on which the apix*llants rely which 
needs more careful consideration. They allege that, in estimating 
the cost of the work, which it was essential to ascertain in order 
to determine the profit that was lost, Mr. Brunton had accepted 
as the basis of his conclusions the actual figures of expense which
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the rcsponilents lnul incurred in the work that they ix-rformcd. 
These figures had, from time to time, lieen sent in to the appellants, 
and payments had lx-en made by them for the amounts that they 
disclosed as due, hut it is said that none the less they were imper
fect, and that in certain particulars, that amounted in all to 
*12,000, shewn in ex. 89, then- were further elmrges that ought to 
have lieen made which would have reduced the profit earned; 
the omission to include these charges, according to their conten
tion, invalidated the value of Mr. Hrunton's evidence. They 
consequently asked that a further enquiry should lx- directed, 
not, indeed, reopening the whole question, hut for the purpose of 
ascertaining whether any, and if so which, of the item» which 
made up the *12,000 ought properly to have lx-en included in the 
exjx-nse for tin- work originally done, and that if any sum was 
found to have been omitted under this head n corresponding 
sum should also lx- brought into account in fixing the amount 
to lx- charged for the work that was unperformed. They also 
claimed to have an extra sum added to the expense of powder, 
which had risen in price during the latter part of tin- work, and a 
sum for insurance against accident», I sot li of which had lx-en 
omitted hv Mr. Brunton.

Their Lordships are in agreement with the view that the 
order of the Court of Appeal of August 10. 1915, dix-s not involve 
an acceptance as a final and closed account of the different claims 
for payment that were made by the respondents anil accepted by 
the appellants while the respondents were actually engaged on 
work. If there were any omissions from these accounts they are 
capable of lx-ing adjusted in determining the final amount of 
damage. The difficulty lies in knowing whether any such omissions 
have lx-en made. It will lx- observed that the contract of Decem
ber 18, 1913, throws upon the appellants the obligation of paying 
the respondents' monthly pay-rolls, including bonus, anil fur
nishing proper quarters for the men with board at a fixed rate 
per day. They also undertook to furnish cars and mules for 
transporting the broken stone and air, water, light, ventilating 
plant, tools, track, and all other material anil plant except explo
sives; the respondents on their part undertaking to supply all 
lalxrnr and superintendence in connection with driving the head
ings, including drill repairers, blacksmiths, track and pipe work,
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and labour of whatever nature should lx* required. Their lord
ships think that the true meaning of this contract is that the 
appellants were txmnd to furnish all the materials and equipment 
that are mentioned so as to turn the work over as a going concern, 
but that as the work proceeded, while the appellants were 1 round 
to furnish all the material except the explosives, it lay upon the 
respondents to furnish all the necessary labour required either 
for extension of track or pipe, or for any other purpose connected 
with the work. The appellants allege that this has not been done, 
and there were many instances given which are dealt with in detail 
by Galliher, J., as items said to have lx*en omitted.

It is unfortunate that all these details were not put to Mr. 
Brunton. He states that in his evidence he has assumed for the 
purpose of his calculations, that in the work done all the charges 
that ought to have l>ecn made against the respondents’ work 
were in fact made, and that he had no other data than that for 
the figures that he produced. McIlwee was asked about the 
matter in detail, and as to some of the items he said that they 
were included in his expenses, as to others, that they were not 
required, and as to others, as, for example, the stable foreman, 
the car repairer, and the electrician, no charges had in fact Iroen 
made for those in connection with the work that he actually 
executed, an answer which, by itself, is not conclusive. With the 
evidence left in this position, their Ixmlships find it imjxjssible 
to say that the point raised and urged by the apjx'llants was 
in fact considered by the judge by whom the damages were assessed, 
and if it were omitted from his consideration, there is a flaw in 
his judgment which requires to be remedied. There is, however, 
no need to have any further investigation into the question relating 
to the insurance and the powder. With regard to the latter, the 
respondents had the Ironcfit of a contract which was to continue 
until September 10, 1915, and, thereafter, from year to year, 
unless notice was given (N) days prior to Kept end x r 10, to termi
nate it. Owing to the war, the price of powder had undoubtedly 
risen after September, 1915, and the appellants say that it is reason
able to assume that the contract would accordingly have lx*en 
terminated and the higher price charged, but this is not certain, 
nor docs it exhaust the ]X)ssibilities of the appellants having Ixxui 
able to obtain powder either from stocks of their own or by making
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further arrangements with the powder merchants to enable the 
contract to lie completed at the same price, and their Ixirdships 
are not prepared to say that the judge was wrong when he heard 
the evidence and decided that the powder should lx- charged at 
the same rate throughout.

With regard to insurance, there is no general principle of law 
involved in determining this question. It is no doubt an expense 
usually incurred in connection with large and hazardous works 
of construction, but the respondents say that no accidents in fact 
occurred while they were engaged upon the work, and it was a 
question of fact for the judge to decide whether or no any allow
ance should lx- made in this respect. Their lordships regard 
"his judgment as saying that it was unnecessary ; the only order, 
therefore, that should lx- made is an order which will remit this 
case, so that it may lx- determined whether any, and if so which, 
of the items included in the ex. 8(1 were omitted in the accounts 
sent in by the respondents for the work they actually performed, 
and ought properly to have been charged as expenses in connection 
with such work, having regard to the construction which their 
Ixmlships have placed upon the contract, and if it lx- found that 
there are any such items, what is the proper amount that should 
be added to the expenses of the whole work in connection there
with, and to what extent the damages ought in consequence to 
lx- reduced? They do not think that the costs can lx- properly 
awarded until the result of the enquiry is known. It may turn 
out that in the end there will lx- little or no disturbance of the 
figures found by the judge who heard the case. They will, there
fore, send the cast- back with this direction and reserve the advice 
that they will finally give until the result of this enquiry has Ix-en 
known. Judgment accordingly.
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Re ARNOLD ESTATE.
DOMINION TRUST Co. v. NEW YORK LIFE INSURANCE Co. 

DOMINION TRUST Co. v. MUTUAL LIFE ASSURANCE Co. of CANADA. 
DOMINION TRUST Co. v. SOVEREIGN LIFE ASSURANCE Co. 

of CANADA.
Judicial Committee of the Privy Council, The Lord Chancellor, Ixtrd liuckmaster, 

Lord Dunedin, and Lord Atkinson. October 17, 1918.

1. Action (§ IIB—45) —Consolidation of—Ordeh49, h. 1, British Columbia
—Bulk absolute.

Order 49, rule 1, of the British Columbia rules, by which “causes, 
matters or appeals may be consolidated by order of the court or judge, 
in such manner as to the court or judge may seem meet,” is absolute and 
leaves the matter so far as ultra vires is concerned entirely in the hands of 
the judge.

2. Appeal (6 VII E—323)—Question of fact—Weight attached to
finding of trial tribunal—Inferences to be drawn from 
truthful evidence—Position of appellate court.

Where a question of fact has been decided by a tribunal which has 
seen and heard the witnesses the greatest weight ought to be attached 
to the finding of such a tribunal. It has had the opportunity of observing 
the demeanour of the witnesses and judging of their veracity and accuracy 
in a way that no appellate tribunal can have. But where no question 
arises as to truthfulness, and where the question is as to the pro|>er 
inferences to be drawn from truthful evidence, then the original tribunal 
is in no better position to decide than the judges of an appellate court.

[Arnold v. Dominion Trust Co. (1916), 32 D.L.li. 33, affirmed in part, 
the action being dismissed. See also 32 D.L.R. 301. and (1917), 35 
D.L.K. 145.)

Appeal from 32 D.L.R. 33. Affirmed in part, the actions 
being dismissed.

P. O. iMwrence, K. C., Martin, K. C., and J. F. Carr, for appel
lants; E. P. Davis, K.C., Sir C. H. Tapper, K.C., and Hon. M. 
Macnaghtcn, for respondents.

The judgment of the Board was delivered by 
Lord Dunedin:—These actions were raised in the Supreme 

Court of British Columbia by the Dominion Trust Company in 
liquidation and its liquidator as executors of the deceased W. R. 
Arnold against three insurance companies with whom Arnold had 
effectuated policies on his Ufe. The first action against the New 
York Life Insurance Co. was in respect of two policies, one term 
and one life, for $50,000 each, the policies having lieen taken out 
in September, 1916, just about a fortnight liefore the death occurred. 
The second action was against the Mutual Life Assurance Co. 
of Canada, in respect of a life policy for $50,000 of date Novem- 
tier 27, 1912, and the third against the Sovereign Life Assurance 
Co. of Canada, in respect of a policy for $10,000 dated October 23, 
1912.



44 DXJt.] Dominion Law Reports. 13

Arnold died on October 12, 1914, from a gunshot wound 
through the heart in a garage* belonging to him in the neighl>our- 
hood of Vancouver.

In each of the policies there was a clause exempting from 
liability if the death was self-inflicted within the period of 2 years 
from the date of the policy.

The main defence of each of the defendants was the same, viz., 
an allegation that Arnold's death was self-inflicted, There were 
other defences which were not common to the 3 actions. They 
were based on various alleged misrepresentations.

The Chief Justice before whom the actions depended consoli
dated the three actions in spite of the protests of the various defend
ants. Evidence was then led in the consolidated actions, and the 
learned Judge came to the conclusion that none of the defences 
had l>een made out, and gave judgment for the amount sued for.

Appeal was taken to the Couit of Appeal, and it was argued 
that the consolidation of the actions was not within the power 
of the Court, and further, that the conclusions arrived at on the 
facts were wrong.

In that Court Macdonald, C. J. A., and (lalliher, J., held that 
the consolidation order was within the power of the judge, but 
that the evidence proved that Arnold committed suicide. Martin, 
J. A., and McPhillipe, J. A., held that the consolidation order was 
not within the power of the judge, and that consequently the 
trial was nugatory, and they expressed no opinion on the facts. 
In this state of opinion a formal judgment was pronounced allow
ing the appeal with costs, and setting aside the judgment of the 
Chief Justice, but not further dealing with the actions. Against 
this judgment an appeal was lodged to this Board, asking for 
restoration of the judgment of Hunter, C. J. Leave was obtained 
on a petition by the respondents to raise on the appeal before 
this Board the contention that judgment ought to have been 
entered de piano for the respondents.

It appears to their Lordships that it is first of all necessary to 
settle the point as to the consolidation, for if the consolidation 
was ultra vires of the judge, then there is no proper material on 
which judgment can be given as to the defences on the facts.

On this point their Lordships agree with Macdonald, C.J.A.,
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and Galliher J. A. Consolidation is regulated by order 49, rule 1, 
which is as follows:—

Causes, matters, or appeals may be consolidated by order of the court 
or judge in such manner as to the court or judge may seem meet.

This rule differs essentially from the corresponding rule1 in the 
English courts, where the words are added, “to Ik* exercised in 
the manner in use lx*fore the commencement of the principal Act,” 
thereby introducing a reference to the course of previous decisions. 
The rule of the British Columbia court is absolute, and seems to 
their I.ordships to leave the matter so fai as ultra vires is concerned 
entirely in the hands of the judge. Whether consolidation in such 
cases is expedient is quite another question. Where actions, 
although having a common feature, have distinctive defences it 
would seem more than doubtful to take such a course. Nor does 
it alter the matter to say that in the event no prejudice was suffered. 
It might have lx*en, and the decision had to lx? taken at the begin
ning. But though, perhaps, ill judged, it was not in their Lord- 
ships' opinion ultra vires. There was, therefore, proper material 
before the Court on which a judgment on the facts could Ik* given. 
So far the apix*llants are right in their contention.

The trial judge gave a very careful and considered opinion, 
in which he set forth the chief considerations on the one side and 
on the other. The Judges of the Court of Appeal who disagreed 
with liim on the facts contented themselves with stating that 
they had come to an opposite conclusion from that reached by 
the trial judge. Accordingly the counsel for the appellants strongly 
pressed on their Ivordships the consideration that a finding of pure 
fact arrived at by the judge who had tried the case and seen the 
witnesses ought not to Ik* interfered with.

Their Lordships are of opinion that there must be discrimina
tion as to what is the class of evidence lx*ing dealt with: whether 
the result arrived at depends on the view taken of conflicting 
testimony, or depends upon the inferences to Ik* drawn from facts 
as to which there is no controversy. They may cite the words of 
Lord Halsbury in the case of Montgomerie it* Co. (Limited) v. 
Wallace-Janies, [1904] A. C. 73, at 75:—

Where n question of fact has been decided by a tribunal which has seen 
and heard the witnesses the greatest weight ought to be attached to the 
finding of such a tribunal. It has had the opi>ortunity of observing the 
demeanour of the witnesses and judging of their veracity and accuracy in a
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way that no appellate tribunal can have. Rut where no question arises as 
to truthfulness, and where the question is as to the proper inferences to be 
drawn from truthful evidence, then the original tribunal is in no better position 
to decide than the judges of an appellate court.

Lord Davey in the same case used much the same language.
Now, that this is a case of the latter class there can be no 

doubt. It cannot l>e more strongly put than it was by the trial 
judge himself. He says:—

I feel fortunate in coming to a conclusion that I have not to deal with 
any question of untruthful testimony ... in resi>eet of any of the 
witnesses. ... I think that the only matter left for the court is to 
decide as to what is the proper inference to be drawn from the facts, the 
material portion of which, if not actually the entirety of these facts, not being 
in serious controversy. The only question is as to what is the true inference 
to be drawn.

Their Lordships, therefore, feel that they are here dealing 
with the opinions of one judge who thought that suicide had not 
been proved, and of two judge's who thought that it had; and the 
question for them is, which of these two opinions is to be preferred?

The evidence to be examined in such a case falls at once into 
two distinct divisions. There is the evidence which bears on the 
motive for such an act, and there is the evidence of the facts as 
to the method of death, which include all actions of the deceased 
antecedent to, and possibly leading up to, the eastastrophe.

Now, as regards the first of these branches, the position was 
this: Arnold was in a quite hopeless financial position. Enjoying 
a salary of $14,000 a year, he owed at the time of his death about 
$1,000,000, which he had not the faintest chance of repaying. 
But, further, it was not a case of simple indebtedness. He had 
been guilty of a long course of embezzlement in his position as 
managing director of the Dominion Trust ( o. As he had confcsswl 
about a fortnight l>cfore to Hodges, the government inspector, 
who had lieen sent to investigate the affairs of the company, “he 
had committed crimes for which he was liable to be sent to the 
penitentiary.” He was on the brink of exposure and disgrace 
as well as of irretrievable financial ruin. He had made an appoint
ment on the day on which his death occurred to meet Hodges, 
in order to give explanations and exhibit securities. He knew 
that the result of such examination would Ik* to confirm what 
Hodges already knew; and he knew that the presentation of 
Hodges’ report to the government authorities meant the end so
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far as he was concerned. The counsel for the appellants was 
very anxious to demonstrate that there was no particular dis
closure which on that particular day he had to dread- that Hodges 
knew tlie worst already. That, however, is not the point. The 
point is that the end was approaching, and was ever nearer as 
Hodges’ investigation proceeded and the time for sending in his 
report drew nigh. Further, he was in absolute want of ready 
money. He owed small sums right and left, ami he had no more 
than a few dollars in his hank account. In the whole circum
stances, if ever there can l>e said to l>e motive for self-destruction, 
such motive was present in this case.

Motive, however, can never be of itself sufficient. The utmost 
that it can do is to destroy or attenuate the inference drawn from 
the experience of mankind that self-destruction being contrary 
to human instincts is unlikely to have occurred. The proof of 
suicide must be sought in the circumstances of the death.

The story can Ik1 shortly told. Arnold had a small country 
ranch. He was not a sportsman, and had no experience of shoot
ing nor any familiarity with the management of guns. On the 
Saturday, two days before his death, he called at the house of 
a friend called (iibson, and asked him to come to the ranch in 
his (Arnold’s) motor. They lunched together at the club, and 
motored to the ranch. At the ranch they met a man called Rladcn, 
who was acting as overseer then*, and who was to Arnold's know
ledge in i*)88ossion of a gun, and Arnold asked him to get his gun 
and bring it along. Arnold had come provided with cartridges, 
which he had instructed his chauffeur to buy, (îibson suggesting 
the probable lx>re to l>e selected. The cartridges were handed 
to Bladen, who loaded the gun with the cartridge's. The gun 
was a single-barreled magazine gun, with the magazine arranged 
to take only two cartridges. The action was what was doscrilx'd 
as a pump action—t.e., the fore-end is made to slide backwards 
and forwards, which motion cocks the hammer anil inserts the 
cartridge from the magazine into the breech. After one shot is 
fired the same action repeated expels the discharged case and 
repeats the action of cocking, and of inserting the second cartridge. 
A grouse was sighted, which flew and perched on a tree. Arnold 
had a shot at it and missed. After the shot he tried to recharge 
the gun, but the action stuck, and he handed it to Bladen, who
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got it to work anti eject the discharged curt ridge. Bladen is 
uncertain whether he put another cartridge into the magazine, 
hut thinks it likely he must have done so. Arnold had never been 
seen with a gun before that day. No more shots were fired, and 
Arnold and (libson returned to town in the motor, taking the 
gun and cartridges along with them. In the car Arnold lx>gan 
to handle the gun and was so dun sy that (libson thought it was 
dangerous, and suggested that the gun had better be discharged. 
The car was stopped, and one shot was fired into the ditch. Arnold 
then said it was all right, and ( libson was satisfied. The gun was 
taken to Arnold's home anti put in a cuplxiard.

On Monday morning Arnold's chauffeur arrived with the ear 
to take his master into town. ()n one of the children asking Arnold 
whether he was going to take the gun with him, he said, “Well, 
probably 1 had l>ettor, or mother won't have any rest,” and he 
then took the gun out of the cuplxiard. He next told the chauffeur 
to put the remaining cartridges into the car, which was done. 
They drove to the garage, which was at a different place from 
the house, lx ing situate on a small pn»|ierty which was lx-ing laid 
out. The garage had rooms over it oc< ‘ by a gardener. Arrived 
at the garage Arnold t<x>k out the gun and leant it up against the 
wall. He then went out and spoke to the gardener, and walked 
through the grounds giving orders. Returning to the garage he 
told the chauffeur to back out the car and get into the road. The 
gardener coming into the garage fourni Arnold with the gun in 
his hand, while a stick which he always carried was stain ling 
propped against the wall. The gardener noticed that the breech
block of the gun was open, so that a cartridge was partially visible, 
lie said to Arnold, “The gun is loaded.” Arnold took no notice 
of the remark, but told the man to go outside and clear away a 
pool of water which had collected. The gardener did so, and 
Arnold was left i i the garage alone with a son of the gardener, 
aged 8. This boy said that he saw Arnold hang the stick on a 
hose pipe and take the gun in his hand. He had then looked the 
other way, so that he did not see what Arnold was doing. A shot 
was heard. The gardener rushed in and found Arnold lying on 
his back dead, with the gun on the ground on one side of him 
and the stick on the other. The wound which caused his death
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was a wound which was through the heart. which was blown into 
hits. The entrance of it was just In‘side the nipple of the left 
breast, the aperture was such that the muzzle of the gun must 
have Im'cu touching the body, the hole went through the waistcoat 
but not through the coat or overcoat, both of which he was wear
ing, and the direction of the wound was such that the barrel of 
the gun must have Imtii at right angles to the plane of the surface 
of the body.

If death was intentionally self-inflicted the modus operandi 
was simple enough. Having by orders got rid of the chauffeur 
and the gardener, lie either placed the gun with its butt against 
the wall and its muzzle pressed close up against his heart, and 
so maintained it by pressure in a horizontal position, or he placed 
the butt on the ground and leaning over it brought the muzzle 
at right angles to the line of his body. Then in either case he 
released the trigger by means of his stick. On the shot taking 
effect lie fell on his back, the gun falling to one side of him, the 
side of the wound, the stick to the other, the side of the hand 
which had directed it.

The opposite supposition is that the whole occurrence was 
accidental. It will In* useful to examine each successive step 
which could have led to such a result.

First as to the fact of the gun being loaded. If the gun I icing 
empty when brought to the garage Arnold loaded it there in the 
absence of the chauffeur and the gardener, it would be almost 
conclusive in favour of suicide, as for no conceivable reason could 
he wish to load the gun in the garage. Accordingly the theory 
of the appellants is that after the shot at the grouse Bladen had 
put in another cartridge. That would put two cartridges in the 
gun. One was discharged in the ditch, but through ignorance 
Arnold thought that that emptied the gun. In reality, however, 
one remained, and this is borne out by the remark of the gardener 
that it was loaded. The gardener being gone it is supjiosed that 
he tried to get, the cartridge out, and in so doing accidentally dis
charged the gun and shot himself.

Now the character and position of the wound were such that 
it could not Ik* self-inflicted by anyone holding the gun in the 
ordinary way and carelessly or unknowingly pulling the trigger. 
It is impossible for anyone to hold the gun (which their Dmlships
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Imd 1 lu* advantage of seeing) by the grip and place the muzzle 
at right angles to his own breast. The appellants are therefore 
driven to this theory. They suggest that, finding the action stick, 
he, in order to exert more force, either jammed the butt of the 
gun against the wall, or put it on tin- ground, and then leaning 
against the muzzle with his breast proceeded to apply force to 
the fore-end, and that while he was doing so the gun went off. 
There seem to be several quite fatal objections to this theory. In 
the first place, the hypothesis being that the gun was loaded and 
that he knew it was loaded: it is almost inconceivable that anyone 
however ine\|>ericncod would prefer to put the muzzle against 
his chest and the butt to the wall or the ground, rather than to 
reverse the |x>sition and put the butt to his chest and the muzzle 
to the wall or the ground, a position which would make it just 
as easy to apply force at the fore-end, if he ever attempted such 
a position at all, which seems extremely improbable in itself. In 
the second place, if the jamming of the gun against the wall or 
ground was resorted to in order to keep it steady so as to exert 
strength, the natural place against which to jam it would ho the 
middle of the breast-1mme and not against the left nipple. In the 
third place, there would be no reason whatever for having the 
stick in his hand, where it would only be an incumbrance, and he 
must have had it in his hand for it was last seen by the gardener 
propp'd against the wall, and by the little I my hung on the hose- 
pi|w*. neither of which positions would account for its being found 
on the floor beside the ImmIv.

On consideration of the whole circumstances of the case their 
liordships are driven to the conclusion that death was self-inflicted 
by the dclilwratc intention of the deceased, and they agree with 
the result at which Macdonald, (’.J.A., and (lallihcr, .!., arrived. 
They are quite unable to attach any weight to the circumstance 
on which the trial judge placed much reliance, the behaviour of 
Arnold in reference to the call of nature. Nor is there, in their 
Lordships* view, any great cogency in the argument that various 
facts make it unlikely that he would choose of settled purpose 
that particular morning for the deed. If lie had entertained the 
idea of putting an end to his troubles by suicide the particular 
moment might In* uncertain to the last, and indeed suggested 
bv some circumstance accidental in itself. But the determin-

IMI*.

V. C. 

Hr.
Arnold
Kstatk.

Dunvdin.
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IMP. ing element in the ease i,s the real evidence afforded |»y the wound,
pTc. its position, and its relation to the clothes worn, by the presence

Re
Arnold
Estate.

of the stick, which all point to the practical impossibility of the 
injury lieing caused by any accidental handling of the gun how
ever clumsy.

Lord
Dunedin. The case must go back with a declaration that judgment 

should lx» entered for the defendants and the action dismissed. The 
defendants must have their costs in the courts below and before 
this Board. The costs of the petitions of the respondents for 
leave to cross-appeal, must, as was settled when leave was granted, 
lx* borne by the petitioners. Their Lordships will humbly advise 
His Majesty accordingly. Judgment accordingly.

ONT. SCOTT v. CRINNIAN.

s. c. (Annotated.)
Ontario Sujncme Court, Falconbridge, C.J.K.Ii. July 31, 1918.

Vendor and purchaser (§ 11—33)—“Mortgage”—Definition of under 
Mortgages Act—Vendor’s lien—Insurance money—Appli-

The definition of “mortgage”in the Mortgages Act, lt.S.O. c. 112, is 
wide enough to cover the charge known as a vendor’s lien and the holders 
of such vendor’s lien are entitled as mortgagees to have insurance money 
on the proper!y applied in accordance with the provisions of s. 0 of that 
Act. Although they are entitled to the security of the insurance money, 
they are not entitled to apply the insurance money in payment of purchase 
instalments not yet due, hut such money should he held in trust or 
invested or paid into court if the parties cannot agree as to its disposal.

[Corham v. Kingston (1880), 17 O.R. 432; Edmonds v. Hamilton Provi
dent (1881), 18 A.K. (Ont.) 347, followed.)

Statement. Action by the vendors of an hotel property, against the 
assignes» of the purchasers, for a declaration of the plaintiffs' right 
to receive the sum of $15,000, payable by insurance companies in 
respect of a loss by a fire which damaged the hotel, and to compel 
the defendant to execute a release or to endorse, in favour of the 
plaintiffs, cheques drawn by the insurance companies payable to 
the order of the defendant and the plaintiffs.

Sir George Gibbons, K.C., for plaintiffs.
T. G. Meredith, K.C., for defendant.

Falconbridge,
C.J.K.B. Falconbridge, C.J.K.B.:—By an agreement of sale made 

between the plaintiffs and T. H. Crinnian and P. C. McGowan, 
dated the 14th day of May, 1012, the plaintiffs agreed to sell cer
tain premises, in the town of Sarnia, to the said Crinnian and
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McGowan. On the said premises was erected a building used 
as an hotel, known as the Belchamber House.

The price of the property was .$21,000, to be paid as follows: 
$1,000 on the date of the signing of the agreement and the sum of 
$300 payable on the 7th day of March in each and every year 
thereafter until tin1 purchase-price is paid, with interest at 5 per 
cent, payable yearly on the balance of the purchase-money remain
ing due and unpaid from time to time, with tin1 privilege to the 
purchasers of increasing the said sum of $300 up to any amount. 
It will thus be seen that the purchasers are entitled to more than 
GO years before completing full payment.

By a clause in the said agreement it was provided : “The pur
chasers covenant with the vendors to insure and to keep insured 
the said Belchamber House to its full insurable value, the said 
insurance to l>e made out in the name of the purchasers with the 
loss, thereunder, if any, payable to the vendors as their interest in 
the said property may appear, and in the event of the purchasers 
not insuring the said premises as in this paragraph required the 
vendors shall have the liberty and right to insure said premises to 
their full insurable value in the manner in this paragraph set out 
and to charge the premium therefor to the purchasers and add it 
to the purchase-price of said premises.”

The said T. II. Crinnian and P. 0. McGowan subsequently 
transferred their interest in the said agreement to the said defend
ant, the wife of the said T. H. Crinnian, and the defendant, in 
pursuance of the said agreement, insured the buildings upon the 
said premises in various companies.

The said premises were damaged by file, and the loss was 
apportioned among 9 insurance companies, and the said com
panies issued cheques, to the amount of about $15,000, payable to 
the order of the defendant and the plaintiffs, for their respective 
amounts.

The plaintiffs now seek an order directing the defendant to 
execute such release as may be necessary to secure the delivery of 
the said cheques to the plaintiffs, and that she be ordered to 
endorse the same so that the plaintiffs may obtain the said pro
ceeds and apply and hold the same in accordance with their legal 
obligation under the terms of the said agreement.

The defendant, alleging that all past-due instalments of the

ONT.

8. C.

Crinnian.

Faloonbridge,
C.J.k.B.
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ONT.

s. c.

Crinnian.

said purchase-money have been paid, but that the |>ortion of the 
purchase-money which is not yet due is greater than the total 
amount of the insurance moneys, claims that the insurance moneys 
arc the property of the defendant, subject only to a lien in favour 
of the plaintiffs, and to the right of the plaintiffs, so often as there 
shall bo arrears of principal or interest payable to the plaintiffs by 
virtue of the said agreement, to apply so much of the said insurance 
moneys as may l>e necessary in payment of the said arrears, and 
the defendant claims a declaration in such terms.

At the trial various assignments were filed as exhibits, and 
from these it appeared that the record required to lie amended by 
the addition of various persons now entitled under the original 
vendors.

I reserved judgment for the purpose of allowing the necessary 
amendment to l>e made, as well as pending a suggested settlement. 
I am now informed that all the parties entitled are before the 
Court, and I therefore proceed to give judgment.

By sec. (i of the Mortgages Act, R.S.O. 1014, ch. 112, it is 
provided:—

“(1) All money payable to a mortgagor on an insurance of the 
mortgaged property, including.effects, whether affixed to the free
hold or not, being or forming part thereof, shall, if the mortgagee 
so requires, be applied by the mortgagor in making good the loss 
or damage in respect of which the money is received.

“(2) Without prejudice to any obligation to the contrary 
imposed by law or by special contract a mortgagee may require 
that all money received on an insurance of the mortgage! proj>erty 
be applied in or towards the discharge of the money due under his 
mortgage.”

By sec. 2, clause (d), of the same Act, “‘Mortgage’ shall 
include any charge on any property for securing money or money’s 
worth; ‘mortgage money’ shall mean money or money’s worth 
secured by a mortgage; ‘mortgagor’ shall include any jierson 
deriving title under the original mortgagor or entitled to redeem a 
mortgage, according to his estate, interest or right in the mort
gaged property; and ‘mortgagee’ shall include any person deriving 
title under the original mortgagee.”

This definition of “mortgage” is wide enough to cover the 
charge commonly known as a vendor’s lien, and I am inclined to
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think that the plaintiffs are mortgagees within the meaning of 
see. 2, and therefore within that of see. 6, though I doubt whether 
the legislature ever considered very seriously the effect of apply
ing this wide definition to every individual provision of the Mort
gages Act.

The statute was much discussed in Edmonds v. Hamilton 
Provident and LoanSociety ( 1891), 18 A.K. H )nt.) 347. The present 
case is to some ext ent t he converse of the Edmonds case. There the 
debtor desired that the insurance money should be applied on the 
debt, and the creditor objected. Here the creditors desire to have 
the insurance moneys applied on the debt, and the debtor objects.

It was decided in the Edmonds case that the mortgagee is not 
obliged to apply the money on overdue instalments, although he 
may do so. It was not necessary in that case to decide whether 
he would have been entitled to apply it on instalments not yet 
due; but in Corham v. Kingston (1889), 17 O.K. 432, it had been 
decided that a mortgagee is not entitled to accelerate payments, 
and on this point the judgment in Corham v. Kingston is not 
affected by the Edmonds case.

There is, therefore, nothing in the judgments of Corham v. 
Kingston or in the Edmonds case to justify the plaintiffs’ con
tention that they are entitled to apply the insurance moneys in 
payment of instalments not yet due; but it appears from those 
cases that, if the plaintiffs are mortgagees, they are entitled to 
the security of the insurance money, just as, before the fire, they 
were entitled to the security of the buildings which the money 
represents.

Even if I am wrong in thinking that the plaintiffs are mort
gagees within the statute, it seems to me that the same principles 
would apply as between vendor and purchaser. The plaintiffs, in my 
opinion, are not entitled to apply the insurance money in payment 
of instalments not yet due, but they are entitled to look to the 
insurance money as part of their security. I do not see how I can 
direct the moneys to lie held in trust and investisl for so long a 
period; and, if the parties cannot agree as to its disposal, 1 will 
direct that the moneys he paid into Court.

The parties are fairly seeking the direction of the Court in the 
ascertainment of their rights, neither of them succeeds completely, 
and I do not think I ought to penali-e either of them with costs. 
There will therefore he no order as to costs.
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Annotation. INSURANCE ON MORTGAGED PROPERTY.

By John Delate»: Falcon hridue, M.A., LL.B.

1. Insurable interest.
2. Right or obligation to insure.
3. Insurance in the name of the mortgagor.
4. Mortgage clause in insurance policy.
5. Insurance in the name of the mortgagee.
6. Application of insurance money.

1. Insurable interest.
The mortgagor has by virt uc of bin equity of redemption an insurable 

interest in the mortgaged pro|ierty, and bis right to insure is co-extensive 
with the value of the property (a), but if he makes un altsolute transfer of Itis 
equity of redemption he no longer has an insurable interest, and any insurance 
then existing in his favour ceases to 1m; effectual unless it l>e assigned with the 
consent of the insurers to the transferee of the equity of redemption. The 
mortgagor's insurable interest does not cease until the mortgage debt has 
been paid, even although the mortgage has l>eeu foreclosed, for the mortgagor 
may nevertheless continue to be liable for the mortgage debt (b).

By a condition in a policy of insurance against fire the jwlicy was to 
become void “if the assured is not the sole and unconditional owner of the 
property ... or if the interest of the assured in the property whether 
as owner, trustee . . . mortgagee, lessee or otherwise is not truly stated."
It was held that a mortgagor was sole and unconditional owner within the 
tenus of said condition. By another condition the policy was to l>e avoided 
if the assured should have or obtain other insurance, whether valid or not, on 
the pro|ierty. The assured applied for other insurance, but before being 
notified of the acceptance of his application the premises were destroyed by 
fire. It was held that there was no breach of said condition (c).

A mortgagor who had made a mortgage, under the Short Fomis of Mort
gages Act, containing a covenant to insure the mortgaged premises against 
tire, effected an insurance thereon with the defendant company, the loss, by 
the |xilicy, being payable to the plaintiff, the mortgagee, as his interest might 
ap|>ear under the mortgage. Subsequently the mortgagor conveyed his equity 
of redemption to the mortgagee without the consent of the company having 
been obtained therefor. The premises having been afterwards destroyed by 
fire, it was held that the plaintiff was not entitled to the insurance moneys, 
for (1) the fact of the conveyance made by the mortgagor to the plaintiff, 
whereby the former ceased to have any interest at the time of the fire, was a 
good answer to the claim ; and (2) such conveyance constituted a breach of 
a statutory condition which provides against the insured premises l>cing 
assigned without the company’s consent (<f).

In order to come within a condition providing against the assignment of 
the insured premises, an assignment must be an absolute transfer of the SUb-

te) Uloter v H ark. 1703. 1 Win HI. 396; 3 Burr 13114 97 E It. 891.
(6) Farxont v Qunti Inxurance Co., 1878, 29 U.C.C.P. 188, at p. 211; appeal to Privy 

Council on another point, 7 App. Can 90
(t) W rater n Aoauranre Co. v. Tempir, 1901, 31 Can. 8.C.R. 373, following Commercial 

l mon A*rn.ron< > Co v. Ternir. 1898, 29 Can. 8.C.R. 200
(if) Finkri v. Mercantile Fire Inturance Co., 1901, 2 O.L.R. 290.
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ject matter. An assignment by way of mortgage (e) or an agreement to Sell, Annotation, 
the vendor retaining the legal estate (/), does not constitute a breach of the 
condition.

A mortgagee, unpaid vendor or other person having a limited interest in 
property, may effect insurance either (1) on his own interest merely, or (2) on 
his own interest as well as the interests of all other persons in the property.
For instance, a mortgagee may effect insurance either (1) on his own interest 
as mortgagee or (2 on the property as a whole, including the equity of redemp
tion (y).

It has been held in New Brunswick that the interest of the mortgagee as 
such ends on foreclosure absolute, and that if a loss occurs thereafter the 
mortgagee cannot recover on a policy issued to him as mortgagee (A).

2. Right or obligation to insure.
It is usual in Ontario to insert in a mortgage the short form of covenant 

provided by the Short Forms of Mortgages Act (?), as follows:—
And that the said mortgagor will insure the buildings on the said lauds 

to the amount of not less than of lawful money of Canada.
In the case of a mortgage expressed to l>c made in pursuance of the 

statute, the foregoing covenant has the same effect as if it were in the follow
ing terms (j):—

And also that the said mortgagor or his heirs, executors, administrators 
or assigns shall and will forthwith insure unless already insured and 
during the continuance of this security keep insured against loss or 
damage by fire, in such proportions upon each building as may be required 
by the said mortgagee his heirs, executors, administrators or assigns, 
the messuages and buildings erected on the said lands, tenements, heredita
ments and premises hereby conveyed or mentioned, or intended so to be, 
in the sum of of lawful money of Canada, at the least, in
some insurance office to be approved of by the said mortgagee, his heirs, 
executors, administrators or assigns, and pay all premiums and sums 
of money necessary for such purpose, as the same shall become due, and 
will on demand assign, transfer and deliver over unto the said mortgagee, 
his heirs, executors, administrators or assigns the policy or jiolicies of 
insurance, receipt or receipts thereto appertaining; and if the said mort
gagee, his heirs, executors, administrators or assigns, shall pay any 
premiums or sums of money for insurance of the said premises or any 
part thereof, the amount of such payment shall be added to the debt 
hereby secured, and shall bear interest at the same rate from the time of 
such payments and sliall be payable at the time appointed for the then 
next ensuing payment of interest on the said debt.
Under the Mortgages Act, R.8.O. 1914, c. 112, in the case of a mortgage 

which contains no |>ower to insure and no declaration excluding the applica
tion of Part II. of the statute, there is a power to insure as therein provided (*).

(e> .Sand* \. Standard InsurantCo., 1879, 29 Gr. 113, 27 Gr. 167; Sorcniun Fire Insur
ance Co. v. 1‘etcrs, 1885, 12 Can. 8.C.H. 83

(/) Kceftr v. F ha nit Insurance Co, 1901. 31 Can. S.C.K. 144; Trotter and Douulas v 
Calyarp Fire Insurance Co., 1910, 3 A.I.It. 12

((/) CasttUain v. I'reston, 1883, 11 Q.B.l). 380. ut p. 898; Keefer v. 1‘htrmx Insurance Co.,
1901,31 Can. S.C.It. 144. at pp. 148,149. Ah to insurance of limited interests, see an article by 
William Harvey in 10 L.tj.lt. 48 (Jan., 1894) An to insurance in the name of the mortgagee, 
see | 5, infra.

(*) Catkin v. Phvnit Insurance Co., 1806, 11 N.B. R. '6 Allen' 249. 
fil R.8.0. 1914, c. 117, schedule B, clause 12. 
j) R.8.0. 1914, r. 117, n. 3. 
ft' R S O. 1914, c. 112, as. 19, 26.
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Annotation. In Lngland it in provided by the Conveyancing Act. 1881, ss. 19 and 23, 
as follows:—

19—(1) A mortgagee, where the mortgage is made by deed, shall, by 
virtue of this Act, have the following imwcrs to the like extent us if they 
had lieen in terms conferred by the mortgage deed, but not further 
(namely):

(ii) A |>owor, at any time after the date of the mortgage deed, te 
insure and keep insured against loss or damage by fire any building, or 
any effects or property of an insurable nature, whether affixed to the 
freehold or not, being or torming part of the mortgaged property, and 
the premiums paid for any such insurance shall lie a charge on the mort
gaged property in addition to the mortgage money, and with the same 
priority, anil with interest at the same rate, as the mortgage money.

23—(1) The amount of an insurance effected by a mortgagee against 
loss 11 damage by fire under the |H>wer in that behalf conferred by this 
Act, shall not exceed the amount specified in the mortgage deed, or, if 
no amount is therein specified, then shall not exceed two-third parts of 
the amount that would lie required, in case of total destruction, to restore 
the property insured.

(2) An insurance shall not, under the power conferred by this Act, be 
effected by a mortgagee in any of the following cases (namely):

(i) Where there is a declaration in the mortgage deed that no 
insurance is required;

(ii) Where an insurance is kept up by or on behalf of the mortgagor 
m accordance with the mortgage deed;

(iii) Where the mortgage deed contains no stipulation resjiecting 
insurance, and an insurance is kept up by or on behalf of the mort
gagor, to the amount in which the mortgagee is by this Act author
ized to insure.

(3) [Thin tub-section relutes to the application of the insurance money (/). j 
If a mortgage company through its manager undertakes with the mort

gagor to keep alive an insurance on the mortgaged property, and takes steps 
towards carrying out such undertaking, but fails to carry it out, it is guilty of 
such negligence ns to render it liable in damages to the mortgagor, if he is 
ignorant of such failure, for the amount of such insurance in case the projierty 
is burned after the policy lapses (w).

3. Insurance in the name of the mortgagor.
Usually, when mortgaged property is insured, the insurance is effected 

in the name of the mortgagor, and a clause is inserted in the jiolicy that the 
loss, if any, shall be payable to the mortgagee ns his interest may appear. 
Under such a clause, it would seem that the mortgagee could give a good dis
charge for money paid to him only to the extent of his claim as mortgagee, 
ami that as to any surplus the receipt of the mortgagor would be necessary, 
whereas if the words "as his interest may ap|iear” are omitted, the mortgagee 
could give a good discharge as to the whole sum paid (n). In any case the 
mortgagee has an equitable lien upon the policy and its proceeds, (o)

i/l Sub-s. 3 is himilar in terms to k. 0 of the Murtgugen An, discusned in $ 6, infra
(ml Cam^hilI v. Canadian Co-oniratiri' Immtmrnt Co., l'.IUll, Iti M.R. 404, following 

Skelton v. London and Xorth H>«frrn KU Co , 1807, I. It. 2 CM*. 031, at p. 030
ln) Mite hi II v. Ciln of London Amturunrt Co., 1888, 15 (l.A.R. 202, ut p. 279.
lo) Chew v. Tradirs Hank of Canada, 1909, ltl O.I..R. 74
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Notwithstanding the insertion of the clause mentioned, the mortgagor is Annotation, 
the iiereon assured anil may sue in his own name u|s>n the jioliry (p). Further
more, apart from a provision in the policy to the contrary (q), a subsequent 
breach by the mortgagor of any of the conditions of the policy, us, for instance, 
of a condition avoiding the policy in the event of the assignment of the property 
without the consent of the insurer, will avoid the policy as against both 
mortgagor anil mortgagee (r).

Whether, in the case of a jHihey purporting to insure the mortgagor and 
containing a clause that the loss if any shall be |>ayable to the mortgagee as 
his interest may ap(iear, the mortgagee may sue in his own name without 
joining the mortgagor is a question which has lieen much discussed. The 
weight of authority in Ontario is in favour of the view that the mortgagee 
may maintain the action. As against the objection that the contract is 
between the insurer and the mortgagor and that the mortgagee being a stranger 
to the contract is not entitled to sue upon it, the clause in question !>eing a 
mere direction and authority to the insurer to pay the mortgagee instead of 
the mortgagor («), it has been held that the effect of the issue of the policy 
to the mortgagor with the loss, if any, payable to the mortgagee as his interest 
may ap|icar is to create the relation of trustee and cestui que trust between the 
mortgagor and the mortgagee. The subject of the trust is the right to receive 
the money payable under the jiolicy and to sue for it, and this right may !>e 
exercised by the mortgagee in his capacity as cestui que trust, at least to the 
extent of his interest (/). In some of the eases where* the iiolieies were not 
under seal, emphasis was laid on this fact, but it would seem that the absence 
of a seal would not assist a third party in an action upon a contract to which 
he was not a party, and that the presence of a seal would not disentitle the 
third party from suing if tin* effect of the contract was to constitute him a 
cestui que trust («).

In a Nova Scotia ease a |>oliey not under seal contained the following 
provision: "Loss, if any, payable to the order of Veter Brush, if claimed 
within sixty days after proof, his interest therein being as mortgagee,” and it 
appearing that the jKjlicy was obtained by the mortgagor in pursuance of a 
covenant entered into by him with Brush, that he should insure in the name 
and for the benefit of Brush, it was held that the mortgagee was entitled to 
sue on the policy in his own name (t1).

In England it has been held that a covenant on the part of the mortgagor 
to insure, nothing being said as to the application of the insurance money, 
does not confer upon the mortgagee any right to the money in the event of 
the bankruptcy of the mortgagor («’), but in Ontario it has been held that a 
covenant to insure in the form provided by the Short Forms of Mortgages

Ip) Caldwell v Stadarona Fire and Lift Insurant Co, |HH3, II Can NCR 212. rf.
Mtfjueen v 1‘huntx Mutual Fire I unman" Co , IHHO, l Can > (' It «Mill 

<C An to the «‘ffeci «if a "mortgage «•lause" in a policy, wc { 4, i/i'ro
ir) Linngatonr v If,«nr* A**uranr, Co . |K6S, H (ir 461. lOCir 11; Chinhow v Fronnnal 

Insurance Co, 1869, 20 V.C.C I* II; Mitch,ll\ City of London .insurance Co , 1888, I.Y All 
l Ont ) 262; Hanlcni v bounty Fire Innuranci Co . 1904. 8 0 I It 246

if) Nee Mitchell v City of London .Innurame Co.. ISMS, 1 ,*i A.H 'Ont 262, at |i 274. 
ti Mitchell v. City of London .4 mu re wee to. I88S, 15A.lt Mint ) 262, where the earlier 

ftuthnrilies are discussed; //anleni v Ki/uity Fin Innuranci Co., 19(44, 8 ( > I. It 246; I.outlaw 
\ Hartford Fir• Innuranci Co., 1916, 10 A I. It 7, 29 I) I. It 229

mi Mitchell v. Ci‘y of London Amurunci Co ua« followed in Agricultural .Sunny* and 
l.oan Co y Liter pool, tic , Innuranci Co., 1901, ,'t O I. It 127, reversed, without mix deriwion 
m tu tin- right of the mortgagee to rue in hi* own name. 33 Can. SC It 94 It i* pointed out 
m .1 (t I. It nt ii l.'tti, the I the policy though hy deed wn* not h deed mlir partis Imt a deed 
poll ii|iiin which anyone nan iMl in it might *ue In thiw cn*e there waw almi a "morigege 
clause," a* to which, see | 4, infra

1 n Hrunh V .f.'/nu Inmrann Co, 1864, 1 Old X'.S i 459. 
ru ) Lera v H hitchy, IKtMi, 1. It. 2 Kq. 143.
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Annotation. Act (/) operates us an equitable assignment of the insurance when effected (?/).
If there is neither a covenant to insure nor a |>rovision that the money in case 
of haw shall lie payable to the mortgagee, the mortgagee has no claim to 
money arising from insurance effected by the mortgagor (z).

Where an owner of property effects insurance thereon and subsequently 
mortgages the property, assigning the policy to the mortgagee, the insurance 
company cannot by arrangement with the mortgagee without the knowledge 
or consent of the mortgagor cancel the insurance. The mortgagor notwith
standing the assignment continues to lie the person assured within the mean
ing of the Insurance Act, and the jiolicy cannot In* cancelled unless notice in 
writing is served upon the assured and the unearned portiou of the premium 
is paid to him as required by the statute (a).

Where the mortgagor and the mortgagee effect separate insunuices on 
their respective interests with different companies, anti the mortgagee Ujion a 
loss occurring settles the amount of the loss with the company insuring him, 
this, even although the mortgagor may assent to such settlement, is not an 
estop|N'l against the mortgagor in favour of the other insurance company and 
the mortgagor may nevertheless claim payment under his policy (b).

A statutory condition (in Ontario) provides that if the property insured 
is assigne* 1 without the written |iermission of the company the policy shall 
thereby become void. This, however, applies only to un assignment of the 
property and not to an assignment of the jiolicy unaccompanied by a transfer 
of ownership of the projwrty (c).

If mortgaged property is insure* 1 in the name of the mortgagor, with loss, 
if any, payable to the mortgagee as his interest may upjiear, and a loss occurs, 
the surplus insurance money, after payment of the mortgagee’s claim, belongs 
to the mortgagor by virtue of his contract with the insurer, and not by virtue 
of any obligation of the mortgagee to account in equity to the mortgagor. 
It follows therefore that the mortgagee is not entitled to invoke the doctrine 
of consolidation of mortgages so as to enable him to apply the surplus on 
account of an overdue mortgage held by him ujion other property (<f).

4. Mortgage clause in insurance policy.
In the case of insurance effected by a mortgagor upon mortgaged property 

it is now a common practice in Canada to insert in or attach to the jxilicy a 
so-called “mortgage clause,” safeguarding the mortgagee against the danger 
of the jiolicy being avoided by the act or neglect of the mortgagor, and con
ferring upon the insurer the right to be subrogated (e) to the rights and securi
ties of the mortgagee in the event of the insurance company claiming that the 
pvlicy is avoided as against the mortgagor

The form of mortgage clause adopted by The Canadian Fire Under
writers' Association is as follows:—

Policy No. ... It is hereby jirovided and agreed that this insur
ance, as to the interest of the mortgagees only therein, shall not be

(*) See | 2, »u fir a.
(It) Creel v. Citizens Insurance Co., 1880, 5 A lt. (Ont.) 590, affirming 27 Ur. 121; Coldie v. 

fiant of Hamilton. 1900, 27 A It. (Ont.) 019
(*) Miller v. 7Vu, 1909, 20 O.L.R. 77. at pp. 90, 91.
* « > Morrow v. La nr at hire Insurance Co., 1899, 20 A.It. (Ont.) 173.
'bi Hr Ut ir v Connecticut Fire Co. 1890, 23 A It (Ont.) 449
(cf McFhiilips v. London Mutual Fire Ins. Co., 1890, 23 A.It. (Ont.) Ô24.
'd) He Union Assurance Co., 1893, 23 O.lt. 027.
(«•) A» to the right of subrogation, we also | 5, infra.
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invalidated by any act or neglect of the mortgagor or owner of the prop
erty insured, nor by the occupation of the premises for purjtoses more 
hasardous than are permitted by this policy.

It is further provided and agreed that the mortgagees shall at once 
notify said company of non-occupation or vacancy for over thirty days, 
or of any change of ownership or increased hazard that shall come to their 
knowledge; and that every increase of hazard, not j>ermitted by the 
policy to the mortgagor or owner, shall be |»aid by the mortgagees on 
reasonable demand from the date such hazard existed, according to the 
established scale of rates, for the use of such increased huzurd during the 
continuance of this insurance.

It is also further provided and agreed that whenever the company 
■hall pay the mortgagees any sum for loss under this i>olicy, and shall 
claim that as to the mortgagor or owner no liability therefor existed, it 
shall at once be legally subrogated to all rights of the mortgagees under 
all the securities held as collateral to the mortgage debt, to the extent of 
■uch payment, or, at its option, the company may pay to the mortgagees 
the whole principal due or to grow due on the mortgage, with interest, 
and shall thereupon receive a full assignment and transfer of the mort
gage, and all other securities held as collateral to the mortgage debt, but 
no euch subrogation shall impair the rights of the mortgagees to recover 
the full amount of their claim.

It is also further provided and agreed that in the event of the said 
property being further insured with this or any other office, on behalf of 
the owner or mortgagees, the company, except such other insurance 
when made by the mortgagor or owner shall prove invalid, shall only be 
liable for a ratable proportion of any loss or damage sustained.

At the request of the assured, the loss, if any, under this policy is hereby 
made payable to--------as------ interest may appear, subject to the con
ditions of the above mortgage clause.
Mortgagees applied for a policy of insurance to be issued in the name of 

the mortgagor. The policy was so issued in the name of the mortgagor, loss, 
if any, payable to the mortgagees, and subject to a mortgage clause. The 
premiums were paid by the mortgagor. A fire occurred and the insurance 
company paid the mortgagees the amount of the i>olicy. The mortgagor 
claimed to have the mortgage discharged as being satisfied by the insurance 
money; the insurance company claimed that the mortgagor for certain 
reasons had forfeited any claim under the policy, that notwithstanding that 
no liability existed on its part to the mortgagor it had paid the insurance 
money to the mortgagees upon the condition that it should be subrogated to 
the rights of the mortgagees as provided by the mortgage clause, and that it 
was entitled to an assignment of the mortgage. It was held that as the 
insurance company had failed to shew any good defence ns against the mort
gagor, it was not entitled to repayment of the money or to be subrogated to 
the lights of the mortgagee, anil that the insurance effected by the mort
gagee, was effected for the benefit of the mortgagor, the payment consequently 
enuring to the benefit of the latter (/). In other words, the insurance 
company's right of subrogation dejicnds upon the validity of its defence as 
against the mortgagor.

(/) Bull v. North British ('anadian Investment Co., 1888, 15 A.R. (Ont.) 421, affirmed, 1889, 
18 Can. 8.C.R. 697, Cameron, 8.C. Cas. 1. In the .Supreme Court of Canada Taschereau and 
Gwynne. J.I., expressed the opinion that the interest of the mortgagees was the same as if they 
were assignees of a policy effected with the mortgagor.

Annotation.
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An insurer entitled to subrogation may recover from the assured nut 
only the amount of any conqxMisation or the value of any benefit received by 
the assured in excess of his actual loss, but also the full value of any rights or 
remedies against third iiersons which have been renounced by the assured and 
to which, but for such renunciation, the insurer would have been entitled to 
be subrogated (y).

The mortgage clause does not effect a new insurance in favour of the 
mortgagee. The insurer thereby agrees with the mortgage that to the ex
tent of his interest the insurance will not he invalidated by future act or 
negligence of the mortgagor, but the insurer is not debarred from setting up 
that the insurance was procured by fraud and therefore void ab initio (A).

It has been said that the mortgage clause constitutes a contract between 
the insurance company and the mortgagee, and that consequently the mort
gagee's right to sue upon the policy without joining the mortgagor does not 
rest solely upon the clause providing that the loss, if any, shall be payable to 
the mortgagee as his interest may apjiear (i). The case in which this opinion 
was expressed was reversed on ap|>ca! on the ground that in any event the 
mortgage clause did not protect the mortgagee against the consequence of 
misstatements made by the mortgagor in the application for the insurance. 
Such misstatements rendered the original insurance void, and a subsequent 
renewal by way of renewal receipt was likewise a nullity (j).

5. Insurance in the name of the mortgagee.

A mortgagee, unpaid vendor or other person having a limited interest in 
property may effect insurance either (1) on his own interest merely, or (2) on 
his own interest as well as the interests of all other jx'rsons in the property. 
For instance, a mortgagee may effect insurance either (1) on his interest as 
mortgagee, or (2) on the projxtrty as a whole, including the equity of redemp
tion. In order that the insurance effected by a mortgagee should cover the 
property as a whole (a) the mortgagee must have intended to insure the 
interest of the mortgagor as well :is his own, and (b) the |x>licy must not by 
its tenus be limitetfcto the mortgagee's interest in the property. PrimA facie 
the insurance is intended to cover the property as a whole, but the amount 
of the premium may make it clear that the risk is more limited. If only the 
mortgagee's interest is insured, the mortgagee is entitled to receive only the 
amount to which he is damnified, whereas if the projierty as a whole is insured, 
he is entitled to receive the whole amount of the datnage to the pro|x;rty to 
the extent of the insurance, holding the surplus over und above his own loss 
for the mortgagor (A).

If a mortgagee insures tin; mortgaged property out of his own funds with
out having any right under the mortgage deed or otherwise to recover the 
premium from the mortgagor, the insurance is for the benefit of the mort
gagee alone, and in the event of loss he is entitled to receive the amount of

tg) HV«t of England Fire Insurance Co. v. Isaacs. |I897| I (j.H. 22<V
(A) Omnium .Securities Co. v. Canada Fin and Mutual Insurance Co., 1X82, 1 OR 494.
(i) Agricultural Savings and Loan Co. v Liverpool, etc.. Insurance Co., 1901. 3 O.L.R 127, 

at p 141. Sec ( 3, supra. an to the effect «if the la«t mi-iitimicd clause
(j) Liverpool and London and lllobe Insurance Co. v. Agricultural, etc., Co., 1903, 33 Can. 

8.C.R 94
(A) Keefer v. Fhunii Insurance Co., 1901, 31 Can. S C.K. 144, at pp. 148, 149, quotingfrom 

Caste lain v 1‘reston. 18X3. II (j.R.I). 3X0, at p. 398, and Insurance Co. v. Cpdegrafl. 1853, 
21 Penn 513, at p. 520.
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the policy without giving credit therefor upon the mortgage [l), tliHt is, he 
may hold the money as security for payment of the mortgage debt (m).

A contract of fire insurance, like a contract of marine insurance, is a 
contract of indemnity, and of indemnity only, and the assured, in case of a 
loss against which the policy has been made is entitled to lie fully indemnified 
but is never entitled to be more than fully indemnified. One of the doctrines 
adopted in favour of the insurer in order to prevent the assured from recover
ing more than a full indemnity is the doctrine of subrogation. If an unpaid 
vendor or a mortgagee insures his interest in property and upon a loss occur
ring receives the insurance money, and if he afterwards receives the purchase 
price or the mortgage money, as the rase may l>e, without deduction on 
account of the insurance, he is liable to the insurer for an amount equal to 
the insurance money received by him, because he is not entitled to be more 
than fully indemnified (n).

So, if a mortgagee, after the occurrence of damage insured against, is 
paid by the mortgagor, the mortgagee is not entitled to recover from the 
insurer u|>on a |x>licy covering his interest only, because he has not been 
damnified. If, on the other hand, the mortgage- obtains payment of the 
whole amount of the mortgage debt from the insurer, the insurer is entitled 
to be subrogated to the rights of the mortgagee and is entitled to a transfer of 
the mortgagee’s securities (o). There can, however, be no right of subroga
tion unless the mortgagee’s claim is wholly satisfied (p).

The case of two jiersons effecting, in different insurance companies, 
insurance of the same property in different rights has been stated thus (q):—

“Where different persons insure the same property in respect of dif
ferent rights they may be divided into two classes. It may be that the 
interest of the two between them makes up the whole property, as in the 
case of a tenant for life ami remainderman. Then if each insures, although 
they may use words apparently insuring the whole pro|ierty, yet they 
would recover from their respective insurance companies the value of 
their interests, and of course those t'allies added together would make 
up the value of the whole projierty. Therefore it would not be a case 
either of subrogation or contribution, because the loss would l>e divided 
between the two companies in proportion to the interests which the 
respective i>ersons assured had in the property. But then there may be 
cases where, alt hough two different iarsons insured in resjiect of different 
rights, each of them can recover the whole, as in the case of a mortgagor 
and mortgagee. But wherever that is the case it will necessarily follow 
that one of these two has a remedy over against the other, because the 
same pro|>erty cannot in value In-long at the same time to two different 
persons. Each of them may have an interest which entitles him to insure 
for the full value, because in certain events, for instance, if the other 
person become insolvent, it may be he would lose the full value of the 
property, and therefore would have in law an insurable interest ; but yet

(/) Russell V. Robertson. 1859, I VC Cliy. Cli 72; Dobson v. Land. 1850, 8 Hare 216; 
King v. State Mutual Fire Insurance Co , 1851, til Mass. 1

(m) See alao } ti, infra
(n) Cast ell am v. Preston, 188:1, Il QUI). .180, especially ai pp. 386 ff.
(o) Castellain v. Preston. 1883, 11 Q U I) 380; Smith v. Columbia Insurance Co . 1851, 

17 Penn. 253; King v. State Mutual Fire Insurance Co . 1851, til Maas. 1.
(p) National Fire Insurance Co. v. McLaren. 1886, 12 <> It 682.
Up North Hr it is h and Mercantile I n surance Co v London, Liverpool and Globe Insurance Co., 

1877, 5 Ch. D 56V at pp. 583. 584, Melliah. L.J
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Annotation. it must lie that if each recover the full value of the property from their 
respective offices with whom they insun1, one office must have a remedy 
against the other. 1 I think wherever that is the case the company which 
has insured the person who has the remedy over succeeds to his right of 
remedy over, and then it is a cast; of subrogation.”

6. Application of insurance money.

It is provided by the Mortgages Act, R.8.O. 1914, c. 112, s. ti, as 
follows:—

ti.—(1) All money payable to a mortgagor on an insurance of the mort
gage! property, including effects, whether affixed to the freehold or not, 
being or fonning part thereof, shall, if the mortgagee so requires, be 
applied by the mortgagor in making good the loss or damage in respect 
of which the money is received.

(2) Without prejudice to any obligation to the contrary inq>osed by 
law or by special contraet. a mort gagee may require that all money receiv
ed on an insurance of the mortgaged property Ik; applied in or towards 
the discharge of the money due under his mortgage.
This section was originally passed in 1880 fr), and was bused on the 

English Conveyancing Act, 1881 («).
Hub-s. 1 is practically declaratory of the mortgagee’s right under the 

English statute, 14 (ieo. Ill,, c. 78, now cited as the Fires Prevention 
(Metropolis) Act, 1774 (/), s. 83, formerly in force in Ontario (//). It gives 
the mortgagee the right, where insurance is effected by the mortgagor, even 
where there is no covenant on the part of the mortgagor to insure, or a 
covenant to insure merely but not to assign the policy, to require the 
money to fie applied in making good the loss or damage («/<).

Sub-s. 2 confers on the mortgagee a new right, namely, the right to 
“require that all money received on an insurance of the mortgaged property 
be applied in or towards the discharge of the money due under his mortgage." 
The words “without prejudice to any obligation to the contrary inqtosed by 
law’’ have probably lost their significance since the statute 14 Geo. III. c. 
78, s. 83, ceased to be in force. The words “special contract '' mean a special 
contract relating to the insurance (v). The sub-section presumably refers to 
insurance money received by the mortgagor, for no statutory provision was 
needed as to money received by the mortgagee (ie).

The mortgagee is not at liberty without the consent of the mortgagor to 
accelerate the times of payment under the mortgage by applying the insurance 
money in payment of instalments of principal or interest not yet due, but he 
may apply it in payment of overdue instalments (/). On the other hand,

lri 49 Vice, c 20. ». ».
(e) 44 A 45 Viet ., c. 41 The eluu.se in the Kngli»ii statute is found in connection with vari

ous special provision» a» to ihv mortgagee's power to insure, which were substituted for 
Lord Cranwortli's Act (IHtK)i, 2'i A 21 Viet . c. 145. See | 2. nu/tra.

(t) See In rc Quicke'a Trunin, Foltimore v. (Juicke, |1908I I Ch. 887; Sinnatt v. Howden, 
11912] 2 Ch. 414

This statute, commonly referred to as the Metropolitan liuilding Act, was held lobe 
in force in Ontario. Slinnon v. Fmnock, 18I1S, 14 fir. 004; ( urr v. Fire Assurance Association. 
1887, 14 O R. 4*7. Hy the Ontario Insurance Act, I8H7, 50 V, c. 20, s. 154, it wus provided 
that the statute should not " be deemed to be in force with regard to property in this Province." 

(umi Kdniondn \ Hamilton J’roridrnt and Loan Society, 1891, 18 A.H. (Ont.) 347, at pp.

<r) 18 A.R. (Ont.I at p. 855. 
m l 18 A.It. (Ont) at p. 308 
(/) Cnrkam v. Kmynton. 1889. 17 0.lt 432.
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subject to u provision in the mortgage to the contrary, he still has the right, 
which he had before the passing of the statute, to hold the money as he held 
the policy, as collateral or additional security for the mortgage debt, and he 
is not bound to apply it towards payment of either principal or interest 
overdue (y).

“Now the Act does not profess to interfere with any right the mortgagee 
had theretofore ixwsessed to deal with the proceeds of the policy when the 
mortgage money was overdue. He was not compelled to apply it at all, or 
if he did apply it he might apply it in such a way us to preserve the full benefit 
of his contract. The new right or option which is given to him must, I think, 
be considered as one controlling any right which the mortgagor might other
wise have had to direct the disposition of the insurance received by or paid 
into the hands of the mortgagee before the mortgage debt becomes due. In 
effect the option given by the section is either to have the money applied in 
rebuilding or to have it at once applied in reducing the debt secured by the 
mortgag-. If the latter option is not exercised the money remains in the 
mortgagee’s hands (in those cases in which he has had, apart from the statute, 
the right to receive it) as it would have done before the Act, and subject to 
whatever rights or interests the parties by law respectively had therein, and 
inter alia to the right of the mortgagee to make such application of it as he 
might deem proper to the payment either of principal or of interest, or of both, 
overdue, or to make no application of it if he should deem it more advisable 
for the security of his contract not to adopt that course, but to require the 
mortgagor to make his payments in accordance with his covenants” (i).

If the mortgagee receives the insurance money before the time appointed 
for payment of the money secured by the mortgage he is entitled, neverthe
less, to the interest without abatement (a).

“He may keep the insurance money by him and sue for arrears, or dis
train for them, if he has that power, or he may at his option apply the whole 
or part of the insurance money to the arrears. It is part of his security, and 
whenever there is default he may resort to it, or he may resort to his per
sonal or other remedies. Of course, as soon as the debt is reduced to an 
equality with the insurance money in his hands he must apply the latter pro 
tanto from time to time to subsequently maturing payments. It hardly needs 
to be added that a mortgagee retaining insurance money in his hands as 
security for future payments is accountable for any profit he makes with it, 
and that he ought not to leave it lying idle, but ought, if possible, to concur 
with the mortgagor in some profitable way of laying it out.” (6)

In view of the definition of “mortgage” in the Mortgages Act as including 
“any charge on any property for securing money or money's worth” (e), it 
has been held that s. C of the statute is applicable to the case of insuiance 
effected by a purchaser of land with loss, if any, payable to the vendors. 
Therefore, when the buildings on the land arc destroyed by fire, the vendors

(y) Edmond* v Hamilton Provident and Loan Society, 1801, 18 A.R. (Ont.) 347, reversing 
judgment of the Queen'* Bench Division on this point, 1» O.H. 677, and disapproving of 
Cork am v. Kingston, 1889, 17 O.H. 432, in so far as it may be supposed to have decided that 
the mortgagee was bound to apply the insurance money on principal and interest as they 
matured.

(а) Edmond* v. Hamilton I'rotidcnl and Loan Society, 1891, 18 A.R. (Ont.) 347, at p. 357, 
Osler, J.A.

(e) 18 A.R. (Ont.) at p. 356; .4ti»/in v. Story, 1863, 10 Or. 306
(б) 18 A.R. (Ont.) at p. 367, Maclennan, J.A.
(c) R.8.O. 1914, e. 11$, e. 2.
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are entitled to the security of the insurance money, just as before the fire 
they were entitled to the security of the buildings, but they are not entitled to 
apply the insurance money in payment of instalments of the purchase money 
not yet due (d).

Mortgaged property was insured in the name of the mortgagor with lose 
payable firstly to the first mortgagee and secondly to the second mortgagee 
as their interests might appear. The first mortgagee having received insur
ance money applied it on the first mortgage and subsequently sold the property 
under power of sale. It was held that the insurance money was properly 
applied, the effect being to reduce the first mortgage for the benefit of execu
tion creditors intermediate l>etween the two mortgagees, and that there was 
no case for marshalling of two funds as between the two mortgagees (e).

Under a contract with the owner of a mill and machinery which was 
subject to three mortgages (the second and third in favour of the same mort
gagees), each containing a covenant to insure the plaintiffs took out the 
machinery, replacing it with new machinery, reserving a lien thereon for the 
balance of the price, the lien agreement providing that the mill-owner should 
insure the machinery for the plaintiffs’ benefit. Before any further insurance 
was effected the mill and machinery were destroyed by fire. It was held, 
upon the evidence, that the second mortgagees had consented to the purchase 
of the new machinery upon the terms specified, and, as a result of that finding, 
that the plaintiffs were entitled, subject to the first mortgagee’s claim, to 
payment of the insurance money on the machiner)- and to be subrogated to 
the first mortgagee’s rights against the land to the extent to which that 
insurance money was exhausted by him (/).

(d) Scott v. Crinnien, ««pro.
(e) Midland Loan and Satiny* Co v. (ienitti, 1916, 30 O.L.R. 163, 30 D.L.R. 62.
(f) Goldie v. Hank of Hamilton, 1900, 27 A.R. (Ont.) 619.

TOWN OF COBOURG ▼. CYCLONE WOVEN WIRE FENCE Co.
Supreme Court of Canada, Davies, Idington, Anglin and Urudeur, JJ., and 

Falconbridgc, C.J., ad hoc. October 8, 1918.

Landlord and tenant (§111 D—110)—Agreement—Lease for period— 
Option to purchase at end of lease—Rent payable at end of 
term—Distress for rent during term—Illegality.

By an agreement between a town cor|joration and a manufacturing 
company the cornoration gave the company a five years’option to pur
chase land leased to it for that |wriod for manufacturing pur|>oses—an 
annual rental was to lie paid at the end of the term if the purchase was 
not completed, or //ro rata at any earlier |)eriod at which the option was 
relinquished. Before the expiration of the five years, the company sold 
some of its machinery and was preparing to sell the balance when the 
corporation distrained for rent due under the agreement, and the con
tents of t he factory were seized and sold :

The court held that as the company had not relinquished the option, 
there was no rent due and that the distress was illegal.

Appeal from a decision of the Appellate Division of the 
Supreme (ourt of Ontario reversing the judgment at the trial 
by which the action was dismissed.

F. M. Field, K.C., for appellant; Loftm, for respondent. 
Davies, J:—I concur in the- opinion of Mr. Justice Anglin.
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Idinoton, J.:—Till* ;l| 1J w -11:1 nt as a nmnjripal miporation vAN* 
rntpnal into an agreement with rc*|sinilcnt giving it an option H. 
for a tvnn of 5 years to purrImar certain pni|*Tty anil meantime tows ,,r

COBOVKGto lease* the property.
The questions raised herein must Ik* determined by the con

struction to placed upon two clauses of said agreement which 
are as follows:—

Cyclone

Wise
Fence Co.

The corporation offers to sell to the company the building and lands idington, J. 
surrounding the same heretofore used as the Model School on the north side 
of University Ave. in the Town of Colxmrg comprising 2 acres of land be the 
same more or less for $3,500 at any time within 5 years from the day of the 
date hereof on the company tendering to the mayor of the corporation within 
said period of 5 years a deed for execution by the corporation in accordance 
with the Short Form of Conveyances Act.

And the corporation offers to lease to the company the said premises 
until the completion of the sale thereof to the company according to the terms 
of the offer hereinabove set forth at an annual rental of $200. to be paid by 
the company to the corporation at the expiration of the said period of 5 years, 
in the event of the company not completing the purchase within the said 
period, and at the same rate for any less |>eriod than 5 years, in the event of 
the company relinquishing this option prior to the withdrawal from the said 
premises of the plant and machinery of the company.

The respondent entered into possession of said premises and 
after holding same for years and alxmt a year and a half lwfore 
the expiration of said 5 years, without making any election or 
expressly declaring its intention to relinquish the option of pur
chase given by the agreement, its goods were distrained by the 
appellant for an alleged claim of $7(X) for rent under the said 
second clause.

The respondent, ti months later, brought this action, alleging 
the seizure was illegal and claiming damages therefor.

Appellant attempted to justify its seizure by evidence of the 
removal by respondent of a great part of its machinery and stock- 
in-trade thereby tending to demonstrate that it had relinquished 
its option and hence become liable to pay rent for the time it had 
been in possession.

I cannot see how the option to purchase can, under any fair 
or reasonable construction of the instrument, he determined in 
any such way. It was quite competent for the respondent to 
have removed every hit of its machinery and other personal 
property and awaited till the last day of the term of 5 years and 
then to pay the price named and the rental specified and take a 
conveyance.
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Cyclone

Wire
Fence Co.
Idington, J.

Anglia, J.

Suppose there had Ixxm a rapid rise in value of real estate, 
and this property had lieeome worth double by the end of the 
tenu what it was at the making of the agreement, could the option 
lx* held to have lxx>n relinquished by reason of any such evidence 
as adduced herein?

There was not a line in the agreement stipulating for occupa
tion of the premises, much less imposing as a term thereof that it 
should bring goods and machinery to lie used by it therein.

The only provisions made binding respondent in relation to 
the property were to keep it in repair, not to assign without leave, 
to insure and to pay school taxes on an assessment of 13,500.

It is not what conceivably may have lieen the understanding 
between the partita but what the writing expresses that we have 
to do with herein.

If appellant made an improvident agreement, we cannot help 
it. If there was, outside of that, material for another case, it 
should have luxai fought out otherwise than by distress.

I should not, even if I could get over the impassable barrier 
I have suggested arising from the construction of the instrument 
contemplating a 5 years' option to purchase, lx* able, as a matter 
of course, to put the construction on the leasing clause standing 
alone that appellant contends for. There is no time named for 
the payment of rent except at the expiration of the said period 
of 5 years. The matter is left so indefinite in that regard that I 
doubt if any well-founded right to distrain could lie held to have 
arisen at an earlier date than the end of the 6-year term. 1 need 
not, however, decide that, in my view of the plain, obvious meaning 
of the instrument, otherwise.

The real issue in law had, I fear, got lieclouded by reason of 
giving heed to collateral issues and considerations that never 
could have, in themselves, laid a foundation for the light to dis
train, otherwise I imagine this litigation would have terminated 
long ago.

The apixNil should be dismissed with costs.
Anolix, —After healing an able and exhaustive argument 

of this appeal, 1 am. with deference, utterly at a loss to appreciate 
the considerations which led the Appellate Division to regard 
this case as a fit subject for special leave to appeal. The unani
mous judgment of that court (the personnel lx*ing somewhat
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different), reversing that of Britton, J., who had dismiieed the CAW‘ 
action, held that the defendant had made an illegal distress, 8. C. 
awarded the plaintiff $23.50 actual, and $5 nominal, damages, Town or 
declared certain of the distrained goods which the defendant had Cobourg

“Ixmght in,” at the bailiff’s sale, at prices aggregating $905.35, Cyclone 
to be still the proj>erty of the plaintiff, and gave it the costs of the 'vVuifc'to be still the pro|>erty of tin* plaintiff, and gave it the costs of the 
action and appeal on the Supreme Court scale. Fence Co

The defendant now conmles that its purchases at the sale Aaciin.j. 
held under its own distress warrant would have l»een indefensible 
had the distress itself Ixxm unimjieachahlc. The matter in con
troversy on this appeal, therefore, apart from costs, is confined 
to a judgment for $28.50 and the sole question to l>e determined is 
whether there was or was not any rent due from the plaintiff to 
the defendant.

The plaintiff was lessee of premises owned by the defendant, 
a municipal corporation, with an option to purchase the same 
at any time within 5 years for $3,500. The rental ($200 a year) 
was payable on the expiry of the 5 years should the plaintiff not 
complete the purchase within that, period ami at the same rate 
for any less period should the plaintiff relinquish its option to 
purchase, payment in that event to lx* made ‘‘prior to the with
drawal from the said premises of the plant and machinery of the 
company. ”

The circumstances in evidence, in my opinion, fully sustain 
these findings of the trial judge:

The plaintiff company went into possession pursuant to the agreement 
but the business carried on was of small character and as if there were not 
very much in it in Cobourg.

Prior to June 22, the plaintiff set about removing what was in the build
ing, and on June 22 the defendant issued a landlord’s warrant to distrain the 
chattels under a claim for rent to the amount of $700. The bailiff seized and 
sold part of the chattels so seized and bought in the residue.

I find that the company did form the intention of not purchasing the 
property and that it intended to remove the goods and chattels from the 
premises without paying any rent.

The defendant had reasonable ground for believing that the company 
did not intend to purchase the projwrty or pay rent and upon that belief 
directed the seizure to be made.

It is true, as alleged by the defendant, that the plaintiff had, to a great 
extent, discontiuned their business at Cobourg. The plaintiff company had 
been disposing of such of their manufactured goods as they had on hand, and 
had been stripping the premises of machinery, and had been negotiating with 
a junk dealer for about a month prior to June 22, 1916, for the sale to him of
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such of the stock, machinery and plant as was left for SHOO, and, at the very 
time of the seizure, were concluding a sale thereof to the junk dealer for $625, 
with a view to abandonment of the property.

All that the defendant did was in good faith, and in the honest belief that 
the plaintiff company intended to resort to whatever might lie necessary to 
avoid paying rent.

But, docs all this warrant the conclusion that the plaintiff 
had, at or prior to June 22, the date of the distress—relinquished 
its option to purchase? That it had determined not to take advan
tage of it 8tH?ms abundantly clear.

The defendant's mayor wrote to the plaintiff on June 15, inquir
ing whether it intended to vacate the. premises and, if so, what 
were its intentions regarding the option? The plaintiff's manager 
replied on June 20, explaining that it was removing and disposing 
of surplus machinery, intending to apply the proceeds on a bank 
overdraft :—

This will enable the company in all probability to meet the difficulties 
caused by the war. 1 will be glad to keep you informed as to the progress 
the company is making at any time you request.

However evasive or disingenuous this reply, it is not susceptible 
of being construed as »• elinquishmcnt of the option, which was 
certainly still in force m June 15, as the mayor's letter shews. 
There was no further communication between the parties prior 
to the distress.

Under the agreement, during the currency of the 5 years’ 
period only actual relinquishment of the option to purchase would 
make the pro rata rent for the elapsed portion of that ]>eriod due 
and payable. An intention to relinquish, however definite and 
clearly established, would not suffice. Had a tender by the plain
tiff on June 22, of a conveyance of the property for execution 
accompanied bv 83,500 been refused, the defendant, in my opinion, 
would have had no defence to an action for specific performance. 
With Ijennox, J., who delivered the judgment of the Appellate 
Division,

I am of the opinion that there is no evidence whatever to shew a relinquish
ment, in fact, but, on the contrary, the letter from the mayor to an officer of 
the plaintiff company of June 15, shews quite clearly that upon June 15, at 
all events, there was no relinquishment, and there certainly is nothing to 
suggest that the parties came together in any way or did anything that would 
constitute a relinquishment of the option after that date. It is not necessary 
to determine a j/riori what documents or circumstances would be necessary 
to constit ute a relinquishment as a matter of law of the right of the company 
to exercise the option within the five-year period limited by the agreement.
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It is sufficient to say that no fact or circumstance has been shewn which 
could be called a relinquishment or from which a relinquishment could lie 
pro|>erly inferred.

The appeal fails and must lie dismissed with costs.
Brodeur, J.: -The object of the contract which we have to 

construe in this ease was to assist the respondent company which in
tended to start an industrial establishment in the town of 
('olsnirg. It was represented to t he civic authorities t hat a certain 
nun lier of n en would be cm ploy ed and that the town then would 
profit in the establishment of that new industry.

With that, end in view the Town of Cobourg agreed to give a 
least* of a building which they had at a rent of $200 per year and 
with the right of option on the part of the company to purchase 
the property within 5 years. No rent would la* paid, however, 
during those 5 years, unless the company relinquished its option 
to purchase. The machinery and plant, however, of the company 
could not be removed prior to the rent being paid. That agree
ment. was made on Novcmlier, 11,1912, and the option then would 
have to be exercised on or la-fore Novemlier II, 1917.

The business of the company, however, was not prosperous. 
At the la-ginning, they employed a certain numla-r of men, but 
there was a decrease in number from time to time until, about 
the la-ginning of the year 1916, the numla-r waa reduced to one. 
The company failed to make a return of its affairs as required by 
the provisions of the provincial statute during the years 1914-1915 
and 1916. No price lists were issued after the year 1913. In 1915 
it gave to the bank a chattel mortgage covering all ojx-rating 
machinery on the premises. It is in evidence that only 1,110 II», 
of fence wire were bought during the year 1916. Then, in the 
months of April, May and June, they started to ship machinery 
and they negotiated with a junk dealer for sale of the balance of the 
machinery.

It is in evidence also that the total cost of power supplied 
from January 13, 1913, to June 26, 1916, was $29.96.

The company was evidently not in a position to continue the 
business, and it was found by the trial judge that it had formed 
the intention of not purchasing the property, and it intended to 
remove the goods and chattels from the premises without paying 
any rent.
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The trial judge ft mm l also that
the defendants liail reasonable ground for Iwlieving that the company did 
not intend to purchase the property or pay rent and upon that belief directed 
the seixure to be made.

The A|>|M‘lluti' Division reluctantly reveraed ' s decision.
Everything |>ointc<l to the fact that the company was in a 

h<»|m‘less eomlition and could not purchase the pro|)erty. Hut 
can th<‘ company In* liehl as having relinquished its option to 
purchase? 1 am sorry to have to come to the conclusion tlrnt the 
evidence does not diselose such relinquishment. It is more than 
possible that the com|>any would not In- in such a financial con
dition that it could exercise its option; but, then, we cannot say 
that some rent was due when the writ for distress was issued.

Tin* Town of (oliourg seems, however, to have acted all 
through in a straightforwanI way and I could mit srn* the same 
line of comluet folio uni by flu- res| Him lent company.

1 have entre to the conclusion that the ap|Hial should In- dis
missed with msts.

Kaiaonhriikie, ('..J.: I agree with the judgment of Anglin, .1.
.4 /i/ieu/ dismissal.

J. J. CASE THRESHING MACHINE Co. v. MITTEN BROS.
Saskatchewan Court of Auiwni, Sir Frederick Haul tain, C.J.S., Xnrlutnls,

hmmm see ttlwood, JJ.A. Dtoemktr it, tout.
Bais <§ I D—20)—Or aow ttwis limited by oenmuor Article

CONTRACTED FOR NOT DELIVERED—REPRESENTATIONS OF VENDOR'S
agent—Retainer and user of article—Evidence of acceptance.

Where one person agrees to sell and another to buy an article under an 
agreement by which the rights or obligations which otherwise would flow 
from the contract of sale arc limited or extinguished, the provisions 
limiting or extinguishing these rights or obligations have application only 
where the vendor delivers the article agreed to be purchased, or the pur
chaser agrees to accept a different article, as the article he was to receive.

The delivery of an engine that will not burn kerosene, where a kerosene 
engine was ordered, is not a delivery of the engine ordered, and the 
retention and user of the engine having been induced by representations 
of the vendor’s agents, which were not implemented by such vendor, 
cannot be invoked as evidence of acceptance by the defendants.

Appeal by plaintiff from the trial judgment in an action to 
recover the purchaae price of a gas engine. Affirmer 1.

F. L. Bastedo, for appellant : T. 1). Brown, K.( ’., for respondents. 
Lamoxt, J. A.:—In May, 1915, the defendants ordered from 

the plaintiffs one 40-h.p. Case gas engine, one 28x50 separator, 
one stacker, one* feeder, one grain register, one tank and one cab,
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for $44,100, on which the plaintiffs gave a credit of $750 for an 
old engine taken as part payment. In pretended compliance 
with the order, the plaintiffs shipped certain machinery to the 
defendants. Before it was unloaded, the plaintiffs’ representative 
took in settlement eight promissory notes signed by the defend
ants; three of these fell due Novemlier 1, 1915, three November 1, 
1916, and the other two in 1917. The defendants paid the three 
notes falling due on Novemlier 1, 1915, hut refused to make 
fuither payments. The plaintiffs have brought this action on 
the five remaining notes.

The defendants admit liability for all machinery ordered 
except the engine, but they resist payment of the contract price 
of the engine1—which was $2,885—on the following grounds: 
(1) the engine ordered was never delivered; (2) the plaintiffs 
are estoppel from saying that the engine ordered was delivered 
or that the defendants accepted delivery thereof, because the 
plaintiffs' agent induced the defendants to keep it in their possession 
by representing that the plaintiffs would make it work satisfac
torily; (3) that they were induced to receive the engine by reason 
of fraudulent representations of the plaintiffs' agent that the 
engine was a kerosene burning engine; (4) that they are entitled 
to damages for breach of warranty. These defences were set 
up in the alternative.

At the trial, the judge allowed parol evidence to lx* given to 
shew what the parties meant by a “gas engine;*’ it having been 
contended by the defendants that there were two kinds of gas 
engines, one which used gasoline for fuel and the other which used 
kerosene. In admitting this evidence, the trial judge, in my 
opinion, was right. On ample evidence the judge found that it 
was distinctly understood that the engin- ordered was to be a 
kerosene burner. He also found that the engine delivered would 
not burn kerosene. He, therefore, held that the engine delivered 
was not the one ordered, that the one delivered was worth only 
SI,000, and lie allowed the defendants, in diminution of the con
tract price, the difference Ixdween $1,000 and the contract-price 
of the engine ordered, that is, SI ,885, as damages for breach of 
implied condition. In giving his judgment, the trial judge said:— 

The pleadings are not aptly framed to raise the defence open to the 
defendants under the above findings, and counsel for the defendant has
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further complicated the matter by admitting for one defendant that ‘‘the 
machinery referred to in paragraph two of the plaintiffs’ statement of claim 
was received by tiim from the plaintiff." In the face of the evidence adduced 
at the trial and the other contentions made by both counsel, it is difficult to 
understand what was meant by this ailmission. It must, it seems to me, be 
intended simply :is an admission that machinery deseril>ed by the plaintiffs 
as in paragraph two of the statement of claim was received. The defence 
that the engine was to be a kerosene burning engine is clearly raised, and the 
plaintiffs assumed the burden of meeting that issue without any objection. 
. . . Such amendments should lie made to the defence as may lie neces
sary.

From tile judgment the plaintiffs np|>enl to this court.
The first contention on liehalf of the plaintiffs is, that the 

pleadings did not raise the issue that the engine ordered was not 
delivered, and that the trial judge should not have amended the 
statement of defence to set it up.

This contention, in my opinion, cannot be upheld. Par. 2 of 
the statement of defence expressly denies that the machinery 
ordered was delivered. It did not expressly claim damages for 
breach of implied condition, but, where a defendant raises the 
issue that the goods ordered were not delivered and establishes 
that fact, the trial judge is not only entitled but it is his duty 
to make such amendments to the pleadings as may lie necessary 
to give the defendant the lienefit of the issue which he raised and 
established.

K. 264 provides that all necessary amendments shall lie made 
for the purjxiso of determining the real question or issue raised 
by or dcjicnding on the pleadings.

In March Urns. A Well« v. Han km (1911), 45 Van. S.C.K. 338, 
at p. 344, Idington, J., points out that a trial judge can amend 
the pleadings if necessary to carry out his judgment.

See also donnait v. Dixon (1896), 26 Can. S.C.K. 87.
In StiU v. C.NM. Co. (1913), 10 D.L.R. 544, ‘23 Man. L.R. 43, 

Haggart, J. A., at p. 547, says:—
In any event if the evidence did shew a cause of action, then, if there was 

no surprise, tluf judge should amend if he thought an amendment necessary.
In the present case, I cannot see that the plaintiffs were in 

any way taken by surprise. They knew that the two objet tions 
which the defendants had to the engine were (1) that it would 
not burn kerosene at all; (2) that when burning gasoline it used 
far more fuel than it should. The trial judge was therefore within 
his right in making the amendment. I doubt, however, if any
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amendment was necessary. Although not very accurately worded,
1 take it that what is meant by paragraphs two and three of the 
statement of defence is a denial that the plaintiffs delivered the 
machinery ordered, and an allegation that they are estopped from 
saying that they did deliver it and from saving that the defendants 
accepted what they did deliver. These allegations, in my opinion, 
are sufficient to carry the defendants as far as it is necessary to go.

Hie next contention is, that the trial judge erred in disregard
ing the admission of tin* defendants that the engine referred to 
in the statement of claim had lw*en delivered to them. The defend
ants’ counsel signed an admission of fact on liehalf of the defendant, 
William Mitten, that the machinery referred to in the statement 
of claim had been received by him from the plaintiffs, and Henry 
Mitten, in his examination for discovery, gave the following 
testimony:

Q. Did you get all the machinery described in the agreement? A. Well,
I guess so, if there have not been any changes in it since the signature.

Q. Then you got the ... 40 h.p. gas engine? A. Yes.
These answers go no further than the statutory declaration 

made by the defendants on May 21, Indore the machinery was 
unloaded. On that occasion, the plaintiffs’ representative took 
from the defendants a statutory declaration that they had received 
from the J. I. Case Machinery Co. (among other articles): “One 
Case 20-40 h. p. gas engine.” The engine was then on the car. 
It was a 20-40 h.p. Case engine, and it had the word “kerosene” 
painted on its fuel tank. To all outward appearance it was the 
engine ordered. The defendants acknowledge delivery thereof. 
Then, when it is set up, it is found that it will not burn kerosene 
at all. Does the fact that the defendants acknowledge receipt 
of an article which was apparently what they ordered estop them 
from afterwards claiming that it was not the article at all? 1 do 
not think so. In my opinion, the admissions go no farther than 
this, that machinery, purporting to be the machinery ordered, 
had been delivered to the defendants. It is idle to suppose that 
the defendants—after the first trial of the engine—ever intended 
to admit that the engine received by them was a kerosene burn
ing engine. Had they been admitting that, they would not have 
l>een contesting the plaintiffs' claim.

Counsel for the plaintiffs argued that, even if the defendants 
had ordered a kerosene burning engine and that kind of engine
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had not been delivered, yet the trial judge could not award dam
ages for breach of a condition, either express or implied, because 
the agreement contained the following words:—

12. The whole contract is set forth herein. There are no representations, 
warranties or conditions, expressed or implied, other than those herein con
tained.

This raises the question: Do the provisions of the agreement 
apply to the engine delivered?

I take it as established law, that, where one person agrees to 
sell and another to buy an article under an agreement by which 
the rights or obligations which otherwise would flow from the 
contract of sale are limited or extinguished, the provisions limit
ing or extinguishing these rights or obligations have application 
only where the vendor delivers the article agreed to Ik* purchased, 
or the purchaser agrees to accept a different article as the article 
he was to receive.

In Schofield v. Emerson-liranlingham Implement Co. (1918), 
57 Can. S.C.R, 203,43D.L.R.509, Fit zpatrick, ( ’. J., p. 510, said :—

Reading the order with the findings of the jury I come to the conclusion 
that the respondents did not deliver such an engine as was called for by the 
order.

This really disposes of the case, for it eliminates the difficulties presented 
by the conditions of the contract.

In this case the engine ordered was not delivered. Did the 
defendants accept the one delivered as the engine ordered or in 
lieu thereof. They kept the engine and used it, but under the 
following circumstances. When the engine was unloaded, the 
plaintiffs' expert started it on gasoline, then switched to kerosene. 
The engine stopped. After ineffectual attempts to make it work 
on kerosene, the expert advised the defendants to go ahead with 
gasoline, and he would have another n an come out who would 
make it bum kerosene. The defendants lid so. The other expert 
did not come for a month or so. Henry Mitten says he told him 
when he came that the engine would not hum kerosene, and that 
on gasoline it was using too much fuel. He says the agent advised 
him that they liad a man coming from the factory who was an 
expert in that kind of work and that “if I could just plug along 
until he got there, they thought he would mak - it burn kerosene 
satisfactorily. ” The expert did not come until on in the fall. 
He worked a couple of days on the engine, then decided it needed 
a new carburetter. After he got the carburettor he still could
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not make it work, and decided it required a new magneto. As, by 
this time, the fall was well advanced, he did not come back with 
the magneto until the next spring, i.e., the spring of 1910. Still 
it would not work, and he decided it needed some hot air attach
ments and he said he would wire for these. He did so. They came 
c.o.d. and the defendants refused to accept them that way. This, 
however, made no difference, as the expert did not come back. 
After a time, the plaintiffs cleared the c.o.d. and the defendants 
put on the attachments. Still the engine would not burn kero
sene. In No vend >er the defendants notified the'plaintiffs that 
they had either to make the engine burn kerosene, or take it 
back and refund what they had paid on it. In the fall of 1915, 
the defendants paid the three notes which fell due on November 1, 
that year. Why they did so is explained by Henry Mitten in the 
following words:—

A. Well, a collector came around the first fall when I paid my first pay
ments and I told him 1 wasn’t satisfied. Well, he said, that wouldn’t make 
no difference, the Case Co. would see and make that engine work, go ahead 
and do your pari and make your payments, and he said the Case Co. would 
see that that engine was working in the spring.

The plaintiffs not being able to make the engine burn kerosene, 
the defendants refused to pay.

Did the facts that the defendants kept possession of the engine 
and used it, and that they paid the 1915 notes, establish an 
acceptance* by the defendants of the engine delivered?

In New Hamburg Mfg. Co. v. Weinbrod (1908), 1 K.L.U. 342, 
the agreement contained a clause that continued possession and 
use of the machine should l>e deemed conclusive evidence that it 
filled the warranty. The defendant kept the machine at the 
request of the plaintiffs’ agent, who said he was going to fix it all 
right. It was held that the continued possession and use of the 
machine, under these* circumstances, could not la* held to be 
evidence that it filled the warranty.

In Schofield v. Emerson-Hrantingham Implement Co., supra, 
the purchaser was induced to make settlement for the engine, 
although not satisfied with its performance, by the representation 
of the plaintiffs’ agent that the engine would act better with wear, 
and that, if it was not right, the company would make it right. 
In reference to tliis representation, Anglin, J., at p. 522, says:—

What occurred, however, prevents his (the purchaser’s) retention and 
user of the engine being invoked as evidence of acceptance.
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To the same effect is the judgment of Brodeur, J.
1 am, therefore, of opinion that the retention and user of the 

engine in question, and the payment of the notes having U«n 
induced by representations of agents of the plaintiffs, which were 
not implemented by the company, cannot be invoked as evidence 
of acceptance by the defendants.

The only other evidence which it was contended shewed accept
ance, were certain letters written by the defendants in October 
and November, 1010. These, in my opinion, are no evidence of 
acceptance, in view of the defendants’ letter of Novemlier 11, 
in which they say:—

Referring to changing ignition on our engine, it seenis to us you will 
have to change it a g<xxl many times yet before you can make it burn kero
sene, as we think the same as you do, that it will not burn it. However, you 
will have to make it burn kerosene or take it back and refund what we have 
paid on it. We might say we know enough about the machine business that 
if you sell a machine to burn kerosene, it is up to you to make it burn it.

There was, therefore, no acceptance by the defendants. The 
engine ordered not tieing delivered, and the one delivered not 
being accepted, the defendants are not liable for the contract- 
price.

The contract-price on the remaining machinery included in the 
agreement was $1,525. On this, the defendants are entitled to a 
credit of $750, and they paid the first three notes amounting to 
$1,215, or a total payment of $1,965. The plaintiffs were, there
fore, overpaid on the agreement $410. As to the engine, the 
defendants not having accepted it as the engine ordered, but 
having kept it as a gasoline b un Hg engine, must, pay what it is 
reasonably worth. The trial judge finds this to lx- $1,000.

The plaintiffs' action was brought on the notes. In so far as 
the engine is concerned, their right to recover is on an 
promise to pay what it is worth, but, while the action was brought 
on the notes, the plaintiffs were, in reality, seeking payment for 
their gcxxls, and, in order to dispose1 of the whole matter, 1 would 
consider the pleading amended to cover a claim based upon an 
implied contract to pay what the engine was reasonably worth.

The plaintiffs are entitled to the contract-price of all the 
machinery and attachments covered by the contract, excepting 
the engine; in all $2,525, less a credit of $1,965, leaving a balance 
of $560, coming to the plaintiffs. In addition, they are entitled 
to $100, and interest on the radiator note.

55
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Tlii» i» |)iwi»cly tlx- an.mint to wliich tliey would eventually 
have Iknuii e entitliil under the linding# of the trial judge, although C. A. 
he worked it out on a different liaais. j, j. Case

I am, 1 hen-fore, of opinion that the appeal should l<- dismissed Tga«eHi*a 
with costs, but, with u Variation of the judgment, if the plaintiffs Co. 
so desire, to enable them to have judgment for the $560, which mitten 
represents balance unpaid in respect of the engine. As the mort- Bros. 
gage given by Henry Mitten was held as security for the amount Lamont.J.A. 

due under the contract, and as that amount has already been paid, 
the mortgage should lie discharged.

Havltain, (\J.S.,and Klwood, J.A., concurred with Umiont. h“J££ua8' 
J. A.

Newlands, .1. A. (dissenting):—This is an action on certain Newhnd». JA. 

promissory notes given on account of the purchase-price of farm 
machinery, including one Case 40-h.p. gas engine. This farm 
machinery was purchased and delivered in the spring of 1915, 
was worked all that summer and the notes falling due for the 
tiret instalment of the purchase--money were paid by defendants 
aliout November 1 of that year. Just before the second yearly 
instalment fell due, in 1910, the defendants wrote the plaintiffs 
in reference to commissions they claimed to l>e due by plaintiffs 
to them. In this letter—which is dated Octolier 20, 1916—they 
said:--

We have had word from your collector that our notes are due on our 
outfit and we want you to understand that we don’t intend to pay $1 of this 
money until you straighten out these commissions.

As defendants did not pay, this action was brought- to recover 
amount due.

The principal ground of defence was that the defendants 
were induced to purchase tin- engine by the fraud of the plaintiffs; 
the fraud Ix-ing a false and fraudulent representation that the 
engine would work satisfactorily in pulling the defendants’ j loughs 
and running their threshing machine, with kerosene as fuel, and 
the fraudulently representing and describing the engine as a 
kerosene burning engine. This defence the trial judge says entirely 
fails. He further finds that the engine purchased was never 
delivered to defendants. He says

1 am satisfied that the defendants agreed to purchase one kind of engine, 
that that kind of engine was never <leUvered to them, and that the engine 
actually delivered was worth at least $1,885 less than the engine they should 
have received,
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Now it is quite true that defendants complained all along that 
the engine would not run on kerosene, but they never complained 
that it was not the engine they ordered, nor did they plead it
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or raise this defence at the trial, and it is only raised hv the trial 
judge in his judgment. In the fall of 1910, the defendants' reason

Newiande, j.a. for not paying was not that they had not got the engine they
ordered hut that plaintiffs owed them commissions that they had 
not paid them. The kt-eping and working the engine for two 
seasons was, in my opinion, an acceptance of it, especially, as I 
am of the opinion that they got the engine they ordered, although 
it failed to do what they were promised it would do, that is, run 
on kerosene. The written contract provides that 
there are no representations, warranties, or conditions, expressed or implied, 
other than those therein contained,
and as there is no warranty that the engine will run on kerosene, 
there is, therefore, no breach of warranty that defendants can set 
up as a defence.

Saucer & Massey v. liitchie, (1910) 43 Can. S.C.R. 014.
I am of the opinion from the evidence that the defendants 

accepted the engine as the one they ordered. It having been 
found that there was no fraudulent representation on the part 
of the plaintiffs that the engine would run on kerosene, and there 
being no warranty to that effect, 1 think that the appeal should l>e 
allowed with costs. Ap/teal dismissed.

ONT. BRUNELLE v. GRAND TRUNK R. Co.
8~c! Ontario Supreme Court, Appellate Division. Mulock, C.J. Ex., Magee. J.A., 

Clute, Sutherland and Kelly. JJ. June 11, 1918.
Railways (§ III A—47)—Questions submitted to jury—Findings— 

Evidence — Interpretation of findings — Authorised act — 
Negligence in performing.

About 10 o'clock at night a farmer was found on the tracks of the defend
ant company with both thighs amputated above the knee and one foot 
caught in a “split-switch”—no one saw the accident and the injured 
jierson died shortly after being found. The jury in answer to questions, 
found that the death was caused by the defendants’ negligence in having 
a split-switch on a public highway and they found against contributory 
negligence.

The court held that under the circumstances there was evidence to go 
to the jury on the question of negligence, and in basing their conclusion 
on a consideration of that evidence, the jury were not usurping the juris
diction of the Railway Board. The finding was not in the nature of a 
direction as to what the protection to the public should lie, but a finding 
that from the kind and manner of construction of the switch, it was 
dangerous to (lersons using the highway, and that those res|M»nsible for 
its presence on the highway were negligent if it was the cause of injury.
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Also that au authorised act must be done not only in a reasonable way 
and without negligence, but there is the additional obligation upon one 
exercising a statutory or authorised power not to extend that power. 
Whatever were the rights which the defendants acquired in respect of the 
highway they did not extend to or include the erection and maintenance 
of the split-switch.

[Southwark and Vauxhall Water Co. v. Wandsworth District Board of 
Works, [1898) 2 Ch. 003; Roberts v. Chanty Cross (1903), 87 L.T.R. 732, 
Moore v. Lambeth Waterworks Co. (1886), 17 Q.B.D. 402, referred toj

Appeal by the defendants from the judgment of Latchford, J. 
at the close of a trial with a jury, on a verdict for $6,000 in favour 
of the plaintiff, who is the administrator of the estate of Telesphore 
Desrochers.

The facts of the case are as follows :—
On the night of the 6th April, 1915, at about 10 o'clock, 

Desrochers, who was a farmer, and whose residence was in the 
township of Tiny, in the county of Simcoe, 6 or 7 miles in a north
westerly direction from the town of Penetanguishene, was found 
to have met with an accident on the tracks of the defendant com
pany, at their intersection with Queen street in that town, from 
which his death resulted a few hours afterwards. There is no 
evidence of any one who saw the accident happen. Dr. Spohn, 
who was then mayor of the town and local physician of the defend
ant company, says, speaking of the night of the occurrence: “I 
was telephoned from the Grand Trunk and told there was an 
accident on Queen street and to go there immediately;” that, on 
going there alxmt 10.20 or 10.25 p.m., he found Desrochers “lying 
beside the tracks with practically Ixith thighs amputated above 
the knee and one foot tightly caught in the frog or switch” of the 
defendants' tracks, and that he endeavoured unsuccessfully to 
disengage from the switch Desrochers’ foot, which was so severed 
that it was merely hanging by the tendons. There were no 
bruises or injuries of any kind except to the legs.

The switch was one known and referred to in the evidence as a 
“split-switch.” The allegations are that the defendants' tracks 
and the switch were negligently and dangerously constructed, and 
in consequence the deceased was unable to extricate his foot; that 
the defendants’ servants in charge of their engine and train were 
negligent in the running of it. and that the defendants were negli
gent also in not providing proper protection for persons crossing 
their tracks at the place of the accident and in not giving proper 
warning of the approach of the train.

4—44 D.L.K.
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The jury, in answer to questions, found that the death was 
caused by the defendants’ negligence, which, they said, consisted 
in having a split-switch on the public highway; and they found 
against contributory negligence.

The grounds of appeal arc:—
1. That then1 was no evidence proper to lie submitted to the 

jury of any negligence by the company.
2. That the plaintiff failed to connect the accident to the 

deceased with any negligent act of the defendants which caused 
the accident.

3. That, the defendants having constructed their railway 
under the provisions of the ltailway Art and in accordance with 
the order of the ltailway Hoard, there can I*1 no liability for any 
injury.

4. That there had lieen no order by the Dominion Railway 
Board for the protection of this crossing, anil the findings of the 
jury cannot render the defendant company liable; and that the 
action should be dismissed on the jury's finilings :

5. That, the defendants not being responsible for the lighting 
of the crossing, the jury’s finiling in regard to contributory négli
gence is tantamount to a finding against the deeeased:

6. That, as the finding of the jury amounts to a finding that 
the accident happened through the defendants maintaining a 
nuisance on the highway, the proper authorities are not before the 
Court, and the action against the company should fail.

D. L. McCarthy, K.C., for appellants.
H. J. Scott, K.C., for respondent.
The judgment of the Court was read by 
Kelly, J. (after setting out the facts) Queen street, which the 

tracks intersect, runs in a north-westerly direction, ending at the 
water’s edge of Penetanguishene Bay, a short distance from the 
tracks. Running in a north-easterly direction across Queen 
street, the tracks lead to their terminus at or near the present 
station. The location of the station, as will lie explained later on, 
was moved in 1913 from a place much nearer to Queen street than 
it occupied at the time of the accident, and now occupies.

On the argument the question was raised, whether Queen 
street at that point or the railway right of way was first estab
lished; or, in other words, whether the right of way was carried 
over Queen street, or a street then existing, or whether Queen
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street was laid out across the right of wav already existing. This ONT-
suggested the further question whether Queen street is a public 8. C.
highway. Brunklis

At the trial the plaintiff put in a plan (exhibit 3) of Queen q^nd 
street, verified by the evidence of Mr. Lumsden, the surveyor who Trunk 
prepared it, and who swore to the measurements thereon which R-W. Co. 
he had personally made. Tins shews Queen street, at its inter- **'■*■ 
section with the railway tracks, to have a width of 98 or 100 feet.

A blue print copy (exhibit 8) of a plan, apparently prepared in 
1914 for the purpose of obtaining the approval of the Board of 
Railway Commissioners of the change of the location of the 
defendants’ station, was put in by the defendants; this shews 
Queen street to have at that point a width of about 65 or 66 feet; 
but, as will be pointed out later on, that is inaccurate. Exhibit 3 
shows the switch where Desrochers was injured to be wholly upon 
the land comprised within the boundaries of Queen street, and 
several feet distant from its easterly limit. As shewn on exhibit 8, 
the switch is not within the limits of Queen street, but to the east 
of its easterly limit. It is of some significance that exhibit 3 was 
prepared with special reference to the conditions prevailing at 
Queen street and adjacent to it at the time of the accident, while 
the particular purpose of the plan of which exhibit 8 purports to 
be a copy was to designate the new location of the defendants' 
station many hundreds of feet north-easterly from Queen street.

During the argument it was urged that the approval by the 
Board of Railway Commissioners of the plan for the removal of 
the station was an approval as well of the location of the tracks, 
switches, etc., upon and adjoining Queen street. A knowledge of 
the form of and the material used upon the application to the 
Railway Board, therefore, became of importance; and, on the 
suggestion of the Court, counsel for the defendants undertook to 
procure and submit such of that material as was obtainable It 
has now been submitted, as well as copies of other and earlier plans, 
all of which are of importance, inasmuch as the findings of the jury 
are apparently on the assumption that Queen street, at the place 
of the accident, is a public highway, and that the accident hap
pened on that highway. The history of the street, as shewn by 
the evidence and the material recently submitted, is, that as early 
as 1846, the “town-plot" of Penetanguishene was laid out.
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Amongst this material is what purports to be a copy (taken 
recently from the registry office at Barrie, the county-town of the 
county of Simcoe, in which 1‘enetanguishene is situated) of a plan 
from the ('rown I.ands Department bearing date, December, 
184Ü. The town-plot is there referred to as “town-reserve." 
That plan shews many of the streets fourni upon the later plans, 
including Queen street (though it is unnamed on that plan), and 
their present location with reference to other established bound
aries and points. Thus the location of one of the streets on the 
town-plot is readily identified with the present Queen street.

On the 29th January, 1875, by-law No. 248 of the County of 
Simcoe was passed, erecting and constituting the Village of Pene- 
tanguishene into an incorporated village, and defining its limits 
as being “the town-plot of the unincorporated village of Pene- 
tanguishenc, in the townships of Tiny and Tay, as laid out under 
the direction and hy the Crown Lands Department, and as now 
recorded in the Crown Lands Department of Ontario,” evidently 
referring to the plan of December, 1846, already mentioned.

In 1882 (by 45 Viet. ch. 40) Penetanguishene was incorporated 
as a town, the Act of incorporation declaring that the town should 
comprise and consist of “the present village of Penetanguishene," 
and of other lands therein descrilted.

The North Simcoe Railway Company was incorporated in 
1874 (Ontario Act 37 Viet. ch. 54). It appears from the state
ment of the defendants’ counsel that construction work was 
commenced soon afterwards; that the road was leased to the 
Northern Railway Company in 1888; and that it was subsequently 
taken over by the defendant company.

There has also been submitted by the defendants’ counsel 
what purports to lx- a copy of a surveyor's plan made on the 15th 
September, 1875, of the right of way of the North Simcoe Railway 
through the village of Penetanguishene, the plan living signed by 
the superintendent and the chief engineer of the railway company. 
This definitely shews Queen street running to the water’s edge and 
intersecting the company’s right of way. The indications are all 
in the direction that Queen street was laid out, existed upon the 
ground, and was acknowledged as a street or public highway long 
before the location anil construction of the railway. There is no
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evidence to the contrary, nor evidence that the defendants own or 
have title to that part of the right of way which falls within the 
limits of Queen street, other than a right to use it as a part of their 
railway line.

The plan of Decemlier, 1840, shews a street on the present 
location of Queen street with a width of approximately 100 feet; 
the railway company’s plan of the 15th September, 1875, shews 
Queen street in its present location, with a similar width at the 
place of its intersection with the company's right of way.

The plan submitted in 1914 to the Board of Railway Com
missioners, when approval of the removal of the station was 
sought, also recognises Queen street, but gives its width, by scale, 
at approximately 65 or (Hi feet. If the measurements on the 
earlier plans anil those on plan exhibit 3 are correct—and I think 
they must be so accepted—then the width of Queen street as 
given on the plan of 1914 is misleading.

That circumstance tends to emphasise that what was sub
mitted for the consideration of the Railway Board in 1914 was 
simply and solely the new location of the station, and that the 
application had no reference to the width of Queen street or the 
location of the tracks or switches upon or crossing it.

What happened in connection with the application for removal 
of the station (I speak from the copy of the material now sub
mitted, including the record of the Railway Board’s action thereon) 
was, that the defendants in 1913 moved the station from its 
former location, which was about 1,100 feet north-easterly, 
measured along the defendants' tracks, from the north-easterly 
side of Queen street to its present location, about 000 feet still 
further from Queen street. I take the measurements and dis
tances from scaling on the copy of the plan submitter! to the 
Board. This action on the defendants' part followed upon a 
resolution of the Municipal Council of the Town of Penetangui- 
shene, passed on the 31st March, 1913, that the defendant com
pany be given permission to move the station to the proposed new 
site, etc. The company had overlooked getting the Board’s 
approval until after the removal had taken place, and so in May, 
1914, an application was made for an order "under section 258 of 
the Railway Act, approving of the new location of the company's 
station at Penetanguishene, as shewn on the plan" which accom-
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The order of the Hoard of the 16th May, 1914, styled in the 
matter of the application of the company "for approval of the 
location of the station at l’enctanguishene,” etc., was, “that the 
location of the applicant company’s station at Pcnetanguishenc, 
in the Province of Ontario, as shewn upon the plan on file with 
the Board ... lie and it is hereby approved.”

It is manifest, therefore, that what was before the Board waa 
solely the removal of the station, and that the application had no 
reference to the location or disposal of the tracks or switches at 
Queen street. To be convinced that the Board did not have 
these under consideration, one has but to look at the material on 
which the application was made, and the order granted. Had 
that material been prepared with the object of expressly, or as an 
incident to the removal of the station, dealing with the conditions 
at Queen street, it is, I think, safe to say that, in view of what is 
shewn by the earlier plans and by the Lumsden plan (exhibit 3), 
it would have come to the attention of those who prepared the 
plan of 1914 that the width of Queen street is much greater than 
it appears on that plan.

Assuming that the order of the Board operated as an approval 
of the location of the tracks and switches as they appeared on the 
plan liefon- the Board, then there was no approval of the switch 
on the highway ; for that plan, ns already pointed out, places the 
switch not on the highway as it is shewn on that plan, but on lands 
not comprised in or forming part of Queen street. If there was 
an approval at all, it was an approval of a switch, not on Queen 
street, but outside of it. Had the plan given Queen street at its 
actual width of 100 feet or thereabouts, it might have lieen open 
to argument, other adverse circumstances not intervening, that 
the Board had given approval to the switch being maintained in 
the location it occupied at the time of the accident; but whatever 
weight might have lieen given to that argument under such cir
cumstances, completely fails when it is kept in mind that the 
switch as shewn upon that plan is not upon the street.

Approval of its existence on the street was not obtained. 
There is no positive evidence as to when it was first placed upon 
the street; but, assuming that it was there prior to the coming
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into force of the present sec. 238* of the Railway Act (enacted by 
8 & 0 Edw. VII. ch. 32, sec. 5, which also repealed sec. 238 of 
R.S.C. 1900, ch. 37), or of the section for which it was substituted, 
the defendants are not relieved from liability or otherwise assisted 
—as has lieen suggested—by the provisions of that section, 
merely because no complaint or application has been made to 
the Railway Board under that section, or because the Board had 
not on such complaint or application, or of its own motion, made 
the order contemplated by that section. It should not be held 
that, because the Board has not l>ecn put in motion, approval of 
the switch upon the highway must be presumed to have been 
given.

There is also to be further considered the question whether 
Queen street is a public highway. It is unnecessary- to say that 
no conclusion here arrived at can bind the municipality, which is 
not a party to the action; but, from the evidence of user of the 
street by the public, the presumption is not unreasonable that it 
was regarded as a public way, and that such user amounted to an 
acceptance of it as a highway, if indeed it were necessary that 
there should l>e an acceptance, in view of the street appearing on 
the Crown Lands Department plan of 1846, followed by recog
nition of it on the occasion of the incorporation of the village, and 
later in the incorporation of the town. There is the uncontra
dicted evidence of several witnesses that Queen street has been 
used as a public highway leading to the water's edge for purposes 
which they mention, and particularly that in winter and spring it 
was used by residents on the opposite side of the bay, who made 
use of that means of reaching the town, travelling over the bay 
upon the ice, and landing at the foot of and travelling over Queen 
street, thus materially reducing the distance from their places of 
residence to the town as compared with following the longer and 
more circuitous way around the bay. Residents of the town also 
used it as a means of reaching the bay and for other purposes,
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*238. Where a railway is already constructed upon, along or across any 
highway, the Board may, upon its own motion, or upon complaint or applica
tion, by or on behalf of the Crown, or any municipal or other corporation, or 
any person aggrieved, order the company to submit to the Board, within a 
specified time, a plan or profile of such portion of the railway, and may cause 
inspection of such portion, and the crossing, if any, and may make such order 
as to the protection, safety and convenience of the public as it deems expedient
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and, so far as it appears, that was the recognised and unquestioned 
condition of things at and long prior to the accident. Desrocher's 
farm was “across the bay" from the town.

There is the further uncontradicted evidence that in April, 
1915, there was ice on the bay, and persons were travelling upon it.

The defendants and their predecessors undoubtedly believed 
that Queen street was public, when, in 1875, they prepared their 
plan of their proposed right of way, as well as in 1914, when they 
made application to the Railway Board in respect of the removal 
of the station; these were lioth affirmative arts in relation to this 
street. That they so regarded it, and that they expected it to be 
used and travelled upon as a public street, is further indicated by 
their erecting and maintaining upon it at this crossing, as shewn 
by exhibits 4, 5, and 6 (photographic views), a sign-lxwd having 
thereon the words “ Railway Crossing"—evidently in compliance 
with see. 243 of the Railway Act, w 'quires that at every 
highway crossed at rail-level by any railway, such a sign shall lie 
erected and maintained.

With the knowledge they are thus shewn to have had that the 
street was deemed to Is' and was used as a public highway, the 
crossing over which should lie protected as a highway crossing in 
the interest of those having the right to pass over it, they erected 
and maintained thereon the split-switch in which Desrochers was 
caught on the night of the 6th April, 1915, with fatal consequences 
to him.

Assuming then that for present purposes Queen street must 
be regardes! as a public highway, and it lieing established that the 
switch is upon it, and that approval of the Board of Railway Com
missioners had not been given in respect of it, could the inference 
properly be drawn that its construction and maintenance on the 
highway were a source of danger to those having the right to pass 
over the street, and was there thus negligence on the part of those 
who so constructed and maintained it? The jury so regarded it; 
that is the effect of their finding. It was descrilied by witnesses 
called by the defence as a standard split-switch in use on different 
railways. The inference can readily be drawn from the evidence 
that it is in fairly general use; tliat does not necessarily imply 
that it is such a structure as may be placet! or used upon a high
way without danger to the public, even though from an operating 
standpoint it works satisfactorily.

00
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Two disinterested witnesses—civil engineers who also had much 
experience in railway construction—spoke of the character of the 
switch. Their evidence was not contradicted. One of them said 
that placing a switch such as the one in question on a public high
way is objectionable as constituting a danger to the travelling 
public ; that he never knew it done where it could he avoided; 
and that in this instance he saw no reason why it could not have 
been placed 20 or 30 feet further to the east, thus removing it 
beyond the highway

The other witness, Mr. Czowski, characterised the placing of 
a split-switch on a road allowance as dangerous practice, “endang
ering pedestrians as well as animals crossing on a highway." 
Then followed these further answers of his:—

“Q. In what way now is a split-switch dangerous; just explain 
to the jury? A. The portion of the point from necessity on one 
side or the other is always open. There is no possibility of block
ing or packing it. The result is that you have an open portion.

“Q. What do you mean by blocking or packing? A. Either 
wood or metal fillers that are put in at the various parts of the 
switch that are not movable, to prevent a man’s foot from getting 
caught underneath and l>etween the balls of the rail, where the 
two rails come together, at any part of a frog or a switch and in a 
switch, and particularly a split-switch, there is this portion at one 
side that is always open, an<i on account of having to move it 
from side to side and close it, when you want to change the switch, 
it is impossible to pack it, and therefore you have this open portion 
that is liable to entangle a man’s foot, or cattle or any animals that 
may be crossing. That is why I say it is dangerous practice. It 
is recognised as dangerous practice wherever it is, and it is particu
larly, of course, dangerous on a highway, because the public have 
a right to cross the highway; and therefore the railway com
panies, as a rule, make it a practice not to put that, what is really 
a man-trap, where the public are entitled to go. It is bad enough 
in a yard and on sidings where their own employees have to 
traverse a switch, and it is very bad practice to put it where the 
public are entitled to travel."

And on cross-examination :—
“Q. And it depends very much on the character of the crossing 

doesn’t it? Have you seen this crossing? A. No, I haven’t seen
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G ”■ *'Q. Have you observed split-switches in close proximity to
Tecnk the planking on either side? A. Yes, a very bad practice.

B.W. Co. “Q. But it is done? A. I didn’t say it wasn't done; I said 
K»n».J that it was very bad practice.

“Q. That is your opinion? A. Yes.
"Q. But it is universally practised? A. 1 do not think it is 

universally practised.
“Q. Why not? A. You are reciting a few exceptional cases 

where they have used bad practice.”
Under all the circumstances, I am of opinion that then: was 

evidence to go to the jury on the question of the defendants’ 
negligence; and, in basing their conclusion on a consideration of 
that evidence, the jury were not, as was contended by the defend
ants' counsel, usurping the jurisdiction of the Railway Board. 
The finding was not in the nature of a direction as to what the 
protection to the public should be, but a finding that, from the 
kind and manner of construction of the switch, it was dangerous 
to persons using the highway, and that those responsible for its 
presence on the highway were negligent if it was the cause of 
injury.

The principle has often been stated in respect to the obligation 
of persons exercising rights .conferred by statutory authority that 
the grantee of such powers is not in general responsible for injury 
resulting from that which the Legislature has authorised, provided 
it is done in the manner authorised and without negligence; but 
that an obligation rests upon persons exercising such powers not 
only to exercise them with reasonable care, but in such manner 
as to avoid unnecessary harm to others.

In his reasons for judgment in Southwark and Vauzhall Water 
Co. v. Wandmorth District Board o/ Works, [1898] 2 Ch. 603, 
Collins, L.J., at p. 611, asserts the proposition, which he says is 
so frequently affirmed, “that, where statutory rights infringe 
upon what but for the statute would lie the rights of other persons, 
they must be exercised reasonably, so as to do as little mischief as 
possible. The public are not compelled to suffer inconvenience 
which is not reasonably incident to the exercise of statutory 
powers.”
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In Roberts v. Charing Cross Easton and Hampstead R. Co. 
(1903), 87 L.T.R. 732, Farwell, }., at p. 734, says: “If the Legis
lature has given powers and those powers are being used for the 
purpose of carrying out the work authorised and it is admitted 
that the mode in which they are Iwing used is unreasonable, that 
is an abuse of the power so given and is therefore vitra lires.” 
And at p. 733: “A company acting under statutory poweis is 
treated as a private individual acting within his own rights. If a 
private individual acting within his own rights acts negligently, 
he is liable; although the net is perfectly lawful, if he does it 
negligently he is liable, and so it is with a company having these 
powers.”

Ijord Esher, M.R., in Moore v. Lambeth Waterworks Co. (1886), 
17 Q.B.D. 402, at p. 405, says: "If something is put without 
authority in the highway, that of itself does not make the person 
putting it there liable at the hands of an individual ; an obstruc
tion in the highway will not entitle an individual to bring an 
action. But if something is put in a highway without authority 
and is left there, so that it becomes that which is generally called 
a nuisance, but which is really an obstruction, and if a person, 
lawfully using the highway, falls over it, or is otherwise injured 
by it, the person putting it in the highway must make compen
sation.”

Not only must an authorised act I*1 done in a reasonable way 
and without negligence, but there is the additional obligation 
upon one exercising a statutory or authorised power, not to exceed 
that power. Whatever were the rights which the defendants 
acquired in respect of this highway, they did not extend to or 
include the erection and maintenance thereon of the switch in 
question, and their liability must be determined with that in

The objection cannot prevail that, in the absence of evidence 
of any one who saw the accident happen, negligence of the defend
ants should not have been found. The injury to Desrochers 
which resulted in his death could have happened only from the 
engine or train passing over him. The conditions sworn to by 
Dr. Spohn as to what he observed on reaching the place of the 
accident speak for themselves. They left little doubt about what 
occurred: in any event it was open to the jury to draw the con
clusion they did.
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There was no evidence that Desrochers was negligent. From 
the evidence it does not appear that he was a man of reckless 
inclination or disposed to be negligent.

On the afternoon of the day of the accident he had been seen 
in the town, having returned from a business trip to Toronto, and 
it may be that when he met with the accident he was on his way 
homewards following the course that others, and perhaps he as 
well at other times, hud followed. The night was dark, and even 
with the greatest of care he might not have been able to see the 
danger. He was within his rights when travelling upon the street, 
and the inference of want of care did not necessarily follow' from 
the evidence.

The judgment api>ealed from should, in my opinion, be affirmed 
and the appeal dismissed with costs.

A ppeal dismissed.

RIPSTBIN v. CITY OF WINNIPEG.
Manitoba King’s Bench, Galt, J. December 9, 1918.

Damages (I III L—260)—Compensation for injuries to Property- 
Public LAVATORIES—A WARD OF ARBITRATORS—REVIEW.

The award of arbitrators fixing the amount of compensation to which 
an owner of land abutting on a highway is entitled, owing to the construc
tion and maintenance of a public lavatory on the highway opposite his 
property, must lie based on the actual depreciation in the value of the 
property according to the evidence submitted.

(Clip of Toronto v. Brown (1917). 37 D.L.R. 532, referred to.)

Review of an award made by a majority of the arbitrators 
appointed under the Winnipeg charter to ascertain the compen
sation for damages, for property injuriously affected by the 
erection of a public lavatory. Award increased.

R. W. ('raig, K.C., and J. W. E. Armstrong, for plaintiff ; Thro. 
A. Hunt, K.C., and Jules Preudhomme, for defendants.

Galt, J.:—This is a review of an award made by a majority 
of the arlatrators appointed under the Winnipeg charter to ascer
tain the compensation for damages claimed by David Ripstein 
in respect of certain lands situate at the southeast comer of 
Main St. and Ixigan Ave., alleged to have been injuriously affected 
by the erection and maintenance of a so-called “comfort station” 
or public lavatory, built by the city on Ixigan Ave.

The following provisions of the Winnipeg charter explain the 
basis of the motion and the powers of the court, which may be 
exercised in connection with it:
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826. Every award made under this Act shall be in writing under the 
hands of all or two of the arbitrators, and "shall be subject to the jurisdiction 
of the Court of King’s Bench, as if made on a submission by a bond or other
wise containing an agreement for nmking the submission a rule or order of 
such court; and, in the cases provided for by s. 804 of this Act, the court 
shall consider not only the legality of the award, but also the merits as they 
appear from the proceedings so filed as aforesaid, and may call for additional 
evidence to be taken in any manner the court directs, and may, either with
out taking such evidence or after taking such evidence, set aside the award, 
or remit the matters referred, or any of them, from time to time, to the con
sideration and determination of the same arbitrators, or to 'any other persons 
whom the court may appoint, and fix the time within which such further or 
new award shall be made; or the court may itself increase or diminish the 
amount awarded or otherwise modify the award, as the justice of the case 
may seem to require.

(a) No award shall lie invalidated by reason of any want of form or 
other technical objection, if the requirements of this Act have been sub
stantially complied with, and if the award states clearly the sum awarded.

827. In case of an award under this Act, which does not require adoption 
by the council, or in case of an award to which the city is a party and which 
is to be made in pursuance of a submission containing an agreement that 
this section of this Act should apply thereto, the arbitrator or arbitrators shall 
take, and immediately after the making of the award shall file, with the clerk, 
for the inspection of all |>artiee interested, full notes of the oral evidence given 
on the reference, and also all documentary evidence or a copy thereof; and 
in case they proceed partly on a view, or any knowle<lge or skill possessed by 
themselves or any of them, they shall also put in writing a statement thereof, 
sufficiently full to allow the court to form a judgment of the weight which 
should be attached thereto.

The claimant Kqistcin appointed James Scott as his arbitrator; 
the city council ap|>ointcd William J. Christie, and Hie Honour 
Judge Myers appointed Paterson, J., as third arbitrator.

The lands in question may lie descrilied as having (Hi ft. frontage 
on Main St., with a " along Ixigan Ave. of 271 feet to Martha 
St. The buildings upon the said lands are continuous, but may 
be roughly divided as follows: V]>on the westerly 78 ft. stands 
the Occidental Hotel, a 2-storey structure built some 20 years ago. 
Aliout 1911, a building was erected as an annex in connection 
with the hotel, 3 storeys high and covering aliout 42 ft. on Ixigan 
Ave. Finally, in or aliout the year 1900, an apartment block, a 
3-storey building, was built by Ripstein, extending aliout 150 ft. 
to Martha St. 3’he Occidental Hotel and annex arc built almost 
wholly on lot Ft, while the apartment block is built on lot 10.

The main entrance to the hotel is on Main St. To the south 
of the entrance, the front portion was used as a cigar store, and
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the northerly portion us the hotel office. Behind and to the 
eastward of the office was the hotel dining room. The upper 
flat w as used for liedrooms. The building which had lieen erected 
in 1911 was used largely for the accommodation of guests of the 
hotel, and the apartment block to the east was let out in suites, 
with the exception of the ground floor which was utilized for 
stores along l»gan Ave. The premises are within two blocks of 
the Royal Alexandra Hotel and the C.P.R. station, and I gather 
from the evidence that the suites of rooms and the stores were 
all rented and occupied during the period covered by these pro
ceedings. The apartment block has one entrance on 1/igan Ave. 
very near the lavatory, and another on Martha St.

In the year 1910, the council of the City of VVinni|H*g decided 
to erect a comfort station or public lavatory on Iogan Ave. The 
lavatory above ground consists of a brick building 23 ft. long, 
13 ft. wide and 12 ft. high, the westerly wall of which is 58 ft. 
from the east side of Main St. The photographs put in evidence 
shew very clearly the nature of the structure with a large sign 
“Public Lavatory“ and two signs of “Men” at one corner and 
“Women” at the other corner to indicate the separate entrances 
to it. The building is not unsightly in itself, but it encroaches 
on the sidewalk along the southerly side of Iogan Ave., a space 
of 2 ft, leaving only 7 ft. between it and the dining-room wall 
of the hotel. The dining-room had 4 w indows and the lavatory 
has lieen erected directly in front of two windows and partly in 
front of a third.

After the lavatory had I teen completed in 1917, the claimant 
demanded $50,000 damages from the city on account of his lands 
I icing injuriously affected by the structure. Vnder s. 783 of the 
Winnipeg charter the city might have made an offer on their 
part of any damage they were willing to recognize and pay, but 
they made no offer.

Both parties based their case largely on so-called expert evi
dence.

In Broom’s Legal Maxims, 7th ed., 711, under the maxim 
Cuilibel in him arte perito ed crcdendum, the editor says:—

Almost all the injuries, it has been observed, which one individual may 
receive from another, and which lay the foundation of numberless actions, 
involve in them questions peculiar to the trades and conditions of the parties;

9
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and in the** va** I lie just must, according to the aliove maxim, attend to 
the witnesses, and decide according to their number, professional skill, and 
means of knowledge.

Speaking generally in n*gard to expert witnesses, one often 
finds that their evidence is largely tinctured in favour of the party 
who has employai and called them. This does not mean that 
they an* necessarily unfair or dishonest in their statements, hut 
it necessitates caution and discrimination in dealing with their 
opinions. The same observation is applicable to arbitrators 
ap)K)inted by the parties. It may be unfortunate that such a 
practice has arisen in the case of arbitrators, who an* supiiosed 
to exercise their functions with fairness and judgment, but human 
nature is a difficult thing to counteract, and one must deal with 
such cases in the light of current practice. Indeed, there is some 
authority to justify the practice. In an arbitration between one 
Enoch and others, [1910| 1 K.B. 327, Farwell, L.J., says, at p. 334:

Where a case is referred to two arbitrators and an umpire, it is well 
understood that the arbitrators act as counsel who try and settle the case 
without going into court; but the umpire or a single arbitrator occupies a 
judicial position and exercises judicial powers, and is bound, as far as prac
ticable, to follow legal rules.

The legislature has taken occasion, in the Winnipeg charter, 
to make a provision in regard to arbitrators, which relieves the 
court, when reviewing an award, from any discussion as to the 
individual qualifications of the arbitrators. 1 refer to s. 827, altove 
quoted, where it says,

And in case they (the arbitrators) proceed partly on a view, or any 
knowledge or skill possessed by themselves or any of them, they shall also 
put in writing a statement thereof, sufficiently full to allow the court to form 
a judgment of the weight which should be attached thereto.

In the present case, Paterson, J., and Mr. Christie came to the 
conclusion that the claimant was entitled to compensation in 
respect of the hotel property situate upon lot 5, amounting to 
$6,000, but that he had suffered no damage to the apartment block 
situate upon lot 16. Mr. Scott, on t he other hand, signed a minority 
award finding the claimant entitled to conqiensation in respect 
of the whole property on lots 5 and 16 to the extent of $25,000. 
But none of the arbitrators thought fit to put in writing any 
statement such as that provided for in s. 827.

Coming now to the opinions expressed by the experts and the 
grounds upon which they based them, 1 extract the following
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from the evidence of Mr. Haffner at p.67. Mr. Haffner, explained 
the method he adopted in arriving at lus total estimate of damage, 
namely, $33,055:

Q. In arriving at that, you have taken the city assessment as your basis 
of valuation, Mr. Haffner. Do you approve of the city valuation of that 
property? A. At that time, yes. Q. If you were really valuing that prop
erty that is really your own valuation? A. Yes, 1 agree with the City of 
Winnipeg as to that. Q. As you know, Mr. Haffner, the City of Winnipeg 
valuation on buildings is based on two-thirds of the cost? A. Yes, 1 under
stand that, but I took that simply at the assessed value. Q. If you were 
taking your percentages on three-thirds, that is the total value of the build
ing, your estimate of damage would be correspondingly increased? A. Yes, 
by a third on the buildings, the value of the buildings.

Mr. Haffner then shewed that by adding one-thinl to the 
value, his total would lie $33,823.

Q. Now, can you state to the Board how you arrived at that estimate, 
Mr. Haffner, what elements of damage entered into your consideration in 
the matter, and how you arrived at it? A. The selling value of the property 
before that obstruction was put there, and what it would be to-day. That is 
the way I figured it, because if a man was looking for a store property, he 
wouldn't pay the same price for that property with that obstruction there 
as he would with a clean street. For instance, if he has a store—and the 
modern stores nowadays have large panes of glass all around in order to 
display their goods—you couldn’t get anyone to stand in front of the window 
in a place like this, besides the sidewalk is so narrow. People going along 
there they are bound to bump into each other, and then it shuts off the light 
of three windows in the dining room, and the building is altogether too massive 
for a building of that kind, entirely unnecessary, because you take Fort St., 
and the place thore is not half the sice, and they are neat, and there is very 
little objection to it, only the general objection to a place of that kind. Now 
you take the Fort St. one, it is only about <i ft. wide, by alsiut 15 ft. long, 
and lifts got no big roof to project, and it is 10 inches clear of the sidewalk. 
This one takes up the sidewalk. Now that is as to tlie front, and as to the 
back the same thing, you cannot see the rear of the lot from Main St. unless 
you get close to the hotel, which damages this place to a lesser degree, but 
still the damage is there. 1 am taking the selling value. If I took a man 
there to sell that pro|>erty for business pur|sises, that would lie the objec
tion, and I am satisfied J0'z, is not an over-estimate of the reduction of the 
value, tj. Do you think there is a sentimental damage by reason of the 
building I icing used as a comfort station? A. I look upon it as actual damage, 
because it detracts from the selling value, and I am satisfied that property 
couldn't he sold for the price that it could have lieen for business purposes.

Meagre. Shepard and McGregor gave very much the same 
evidence an Haffner with regard to the reasons on which they 
based their opinions. The evidence shews that these three gentle
men all adopted different methods of arriving at their conclusions. 
Shepard divided the property into four different sections and
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fixed his total endimate* of elamage* at #27,b20. \lc(ire*gor divided 
the property into three sentions, and fixed #24.088.70 as his total. 
HafTner divided the proj)e>rty into only two seetions, anel fixed his 
estimate* as aliove mentioned, at #33,055. It weiulel se*e*m from 
these divergent net lies Is and figures that these three* witnesses 
made eaivful and ] ersonal eistin ate*s unnfferteel hy e-ae-h either.

Watts, the* first witne*ss as to value* <*alle*<l on In-half e>f the city, 
has aeted for senne* years as city asse*ssoi. 'I'he system adoptnl 
hy the* city in its asse*ssme*nt elepartnie-nt is sue*h that any ne*w- 
cernier to the* eiffiev fine Is all the* reeplisite dat * on hand for ase*e*r- 
taining the* asae-sard values of property for m nv previous years, 
nnel the* final value*s fixed elo not <le*|s*nd upen. ! n assessor aleme* 
hut upon a liemrel of offie*ials we*ll ae*<iuainte*el with the* suhje*e*t 
matter. It must In* put to Watts* credit that his asse*ssme*nt 
was aere*|)te*el hy lieitli partie*s as re*asemahle*. But Watts hael hael 
no e*xtM*rie*ne*e* whatever with the husine*ss of buying eir selling 
real estate in Winnipe*g, his emlv transaction having Iwvn the* pur
chase* of a house* fen* his eiwn use* on Parkview St., St. James, and 
selling it again. He* e*xpre*sse*el the* opiniem that the* public lava
tory had occasioned practically net damage* whatever to any of the* 
plaintiffs pmperty. He* hael informed himse*lf that the* light en
tering the e lining-re still windows of the* heite*! elependcd upon the* 
angle* of light e*oming fretin the* dear sky, anel inele*e*el lie* hael a 
plan prepared shewing this angle* of light. He* says (p. 294 ) :

Section A A ha* been prepare*! in order that it can 1st clearly demon
strated that the extmfort station eloes nett affect the light in liipHtein's dining 
room. I’he sky line* is the angle* from which yon always draw your light 
angle* Ah you sec there the* main retetf eif the* oomfort Mat ion at the present 
time in dear of that line which gives yem the* angle* eif light.

The* following answers were elicited mi <*ross-e*xaminatiem. 
p. 318:—

(J. Dei you e*einside*r that the* prupe»rty is as good prei|icrty to-day as it 
was befeire* this building cncreiacheel up n the sidewalk adjoining it 3 feet? 
A. Yes, I e-onsielcr it just as gesiel. tj. II.iw far eiver yet might it cexnc More 
the* |iro|H*rty would lie* injuriouiely affrvlrd? A. Vntil it came* within the* 
angle* eif light. Q. How far would that la*? A. Yeiu would have to measure* 
that off from the* plan, it weiulel come aneither 3H ft. tj. Yem sav that 
building e*an la* built within 3' j ft. eif the* Ri|iste*in building la-feire* it wemlel 
Ih* injuriously leffecteei? A. Well, sei far as light, 1 think then the e|ucstiein 
eif ingivss weiulel e-eime* in. but sei far as light is concerned, it would not be 
ehunage*el. •

Further <|ue*stie>ns brought Watts to the* statement that this

MAN.
K. B. 

Kiphtein

Winnipeg. 

Galt, I.



66 Dominion Law Reports. [44 DX.R.

MAN.

K. H. 

Riphtbin

Winnipeg

QaK.J.

lavatory or comfort station, 23 ft. long, 13 ft. wide and 12 ft. 
high, could stand within 3 ft. of the Ri|»stcin windows without 
affecting the light. The cutting-off of light reflected from the 
road and pavements and from the walls of the Bon Accord Block, 
on the opixwite side of the street, did not «‘liter into Watts' consid
eration at all; nor «lid tin* ol struct ion of vi«*w from the dining
room windtiws.

Hannard is the s«‘con<l witn«*ss as to valut» calhtl by the city. 
His business is wholly that of a lxx>t and shoe dealer. He says, 
(p. 381):

1 am not a real estate dealer myself ; 
and at page 382, he says:

Of course I think myself that if 1 had a building, or owned a building, I 
don't think that 1 would like one of those comfort stations against my build
ing; I cannot tell you particularly why 1 would not, of course there are cer
tain things in this city that somebody has got to l>e the goat for.

Rannard gave no estimate whatever of what he would eonsitier 
a fair compensation to lx* allow«*d in r«»s|x‘ct of the lavatory in 
«pK'stion.

The third witim-sh as to value for the city was T. 1). Whiting. 
He has lx*cn in the real estate business in Winning sinc<* 1904, 
and has had exjierience in the ivnting of stores and oflic<* premia»». 
Whiting’s evidence was largely tlireetetl to shewing that the 
Ripatein projierty might lx> r«‘-constructeil in such a manner as 
to minimise tin* effect of th<* lavatory building. ( on mencing at 
p. 366. he gives th«i following <*vi«lence regarding the «lamage:

Q. 1 sup|K)se you would agree with me if I were to say, Mr. Whiting, the 
property has Ihvii damaged to some extent by the erection of the comfort 
station? A. Certainly. Q. Have you considered at all the extent of the 
injury which has been done? A. I think that is a question for somebody 
else to decide. I was not asked to consider that. 1 don't think that is a 
question that I would care to consider.

In my opinion, Watts s1i«‘W«hI such bias in favour of his 
employers that his <‘vi«lcnc<‘ is unworthy of «mlit. Rannard 
faile«l to shew any qualifications as an <‘X|x‘rt. Mr. Whiting's 
qualifications were quite satisfactory, and his evidence straight
forward. He candidly admitted that the lavatory was a <l«‘triment 
to Ripxtcin’s promis»»; but In* stat«*d that la- was not asked to 
consider the cxt<*nt of tin* injury.

Lloyd Warren, professor of mathematms ami astronomy in 
Manitoba Vniversity, was callid by the claimant to giv«* «*xpcrt
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evidence regarding the diminution of light caused by the lavatory.
On p. 415 of the evidence he shews that the loss of light to 

the two wi*stern windows of the dining-room amounts to from 
4(1 to 45(, of the whole light they should receive; that the third 
window 1084-8 20%, and the fourth window 5%. Also that for 
the whole year the dining room loses 25% of its light.

Dealing m-xt with the award signed by Paterson, J.,the eliair- 
mnn. and Mr. Christa*, 1 have already explainer! why it would 
not Ik- proper to make any remarks on the (Ratifications of the 
three arbitrators, but the evidence its<‘lf discloses certain views 
expressed by these two arbitrators which, to some extent, doubt
less, influenced their judgment in awarding a sum so greatly below 
the estimate arrived at by any of the claimant's expert witnesses.

During the examination of Mctiregor, the following evidence 
appears on p. 1(17 :—

Chairman: Du you find that stores are using their windows along the 
side streets': A. 1 would lx- inelincd to put windows there.

Chairman: Arc the rest of the stores that way? A. Oh, yes.
Chairman: More than one window hack? A. Oh. yes, I think it is a 

very natural tiling.
Chairman: Why wouldn't |>eoplc go down there; if you were walking 

down there and saw goods? A. 1 don't think if I was walking down with 
my wife that I would take her down there, and take her to look at that win-

Mr. Christie: 1 think that the building is a fine building, better than the 
one adjoining' A. 1 think that the natural feeling is against it.

Mr. Christie: Would that comfort station bring any people past there? 
A. It would bring people past there, yes.

Mr. Christie: How do you estimate the value of store property -by the 
numlier of |s*>plc who pass? A. Yes.

Mr. Christie: If it increases the numlier of |>eople passing, an induce
ment for |K«ople to go flown that street, I would think it would increase the 
value.

I am wholly unable to follow the view apparently tdmml by 
both Paterson, .Land Mr.Christie, ax the object which transient 
people have in visiting the lavatory is perfectly definite, and it 
is not to buy gotuls.

In awarding costa, the arbitrators directed that each party 
should pay their own witnesses, and that the City of Winnipeg 
should pay the arbitrators' fees and the stenographer's fees. The 
result of this direction is that, " * the claimant has lieen
awarded 16,01)0, he has to bear all the costs of his own witnenrs 
and counsel. The arbitration proceedings lasted many days, so
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that the i«flirt of the award is to inqxise upon the claimant a 
reduction of nany hundreds of dollars from the amount of the 
award.

The fact that a litigant recovers less than the full amount of 
his claim does not disentitle him to full costs of suit. and I set1 no 
good reason for applying a different rule to arbitrations.

No attempt was made by counsel for the ( ’ity of Winni|>eg to 
shew that the award in question should lie reduced, the only 
question is whether it should be increased.

Prior to the construction of the lavatory, the claimant Imd 
buildings u|M>n his property with a frontage on Main St. of 60 ft. 
by a depth on Logan Ave. of 271 ft. There were several stores 
along Uigan Ave. and the claimant had a right to the unobstructed 
view from the dining room of his hotel and an unobstructed side
walk along lxigan Ave. The lavatory, as constructed, enemacliea 
2 ft. on the sidewalk and the view from the windows of the dining
room is wholly obstruct'd in the case of two windows and partially 
the third. But, to my mind, the most serious feature of the lava
tory is the necessary use to which it is put. The sensibilities of 
people naturally lieeome more acute with the progress of civiliza
tion, and many things are highly objectionable to-day which 
would have passed without notice in the memory of living men. 
For instance, many of us can well rememU r a time when indoor 
lavatories such as prevail now were practically unknown in the 
city of Toronto, and when every house had its outhouse. But 
even in those days |»eople would try to conceal these outhouses 
from public view as much as ]>ossihlc, and certainly no one would 
think of having such a building placed in front of his |Hrmises. 
Nevertheless, in a large city, public convenience are a real neee- 
sity; but it is only fair that persons whose property is injuriously 
affects! by them should have a right of conqicnsation for the 
damage sustained.

It is generally |x>ssible to either aggravate or mitigate such 
dan age by taking precautions with regard to the construction 
of these conveniences. Why it was that the city thought fit to 
em't such a conspicuous I for the purpose on Logan Ave.
is not apparent.

A very sin ilar claim for con qx'tisution arose recently in Toronto 
in the case of ('ity of Toronto v../. F. Hrmrn Co. ( 1917), 117 D.L.H.

14
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532, 55 (an. 8.C.R. 153. Thon*, the rNpondcnt owned a parcel 
of land on the southwest corner of Qu<*cn and Parliament Streets, 
having a frontage of 104 ft. on Queen St. by a depth of 125 ft. 
on Parliament St. On the easterly 40 ft. of the parcel was en*eted 
a large 3-storey brick store 40 ft. by 100 ft. The store's only 
business entrance was on Qut*en St. In the year 1012 the City 
of Toronto constructs! a public lavatory for men and women 
at the comer on Parliament St., but it was constructs! under
ground, and uliout 50 ft. apart were stairs leading to the same 
with (petal hoods over them similar to those over a subway 
entrance in a large city. These entrances were distant 8 ft. from 
the building of the n-spundent, living midway lietween the eurli- 
ing and the street line, which space was completely concrets! 
so as to form an ext ends l sidewalk, and half way lietween the 
entrances was a small structure of inconspicuous upficarance 
used as a ventilator. It was stated by counsel I adore me that 
there was practically no structure aliovc ground at all in the 
Toronto ease, so that there was no question of diminution of 
light or air, or of inqicding traffic on the sidewalk. The arbitrator 
found that the men* presence of a structure used as a lavatory 
in the vicinity of the rvs|Nmdent's property was sufficient to depre
ciate it in value, and that the “ was legally rcs|Ninsible 
therefor and awarded the rcs|>ondcnt fff.OOO in resps't of such 
diminution in value. He found that such damage was confined 
to the property occupied by the building u|m>ii the lands and did 
not extern! south or west thereof, lie also accepted the res|>ond- 
ents’ theory of seepage into the cellar of the building in question 
ami awarded them SI,200 in res|>ect of the same. The Ap|N*llate 
Division of the Supreme Court of Ontario affirmed the award.

The cam* then came liefore the Supreme Court of Canada and 
several questions of law were discussed and settled favourably 
to the rapondvnts’ contention, and in the result the city's ap|ieal 
was dismissed. I quote the following extract* from the case in 
order to shew how their lord-hips regard these compensation 
cas<*s :

Idington. ,1. says, at p. 544 :
Hut here the proprietor, not only for the promit use* ho in putting hi* 

property to, but tho evident |iowihle ueo he might find it advantageous to 
put hi* pro|iorty to by making an entrance tliereto from Parliament St., 
due* suffer lo** and injury liovond tho rest of the public. In short, a* one of
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the appellant'* own witnesses put* it, he is deprived of the value inherent in 
a corner lot.

In tin* present case Hipstein’s witnesses emphasise this feature
Kiphtein

City or
Winnipkc; DufT, J. says ut p. 555:

The depreciation in value for w hich coiniiensat ion is awarded isocca-
Gelt, J. sinned by the fact that the presence of such conveniences make* tin* property

leu* desirable from the point of view of |K>**ihlc purchasers and lessees and 
therefore diminishes its selling and letting value.

Anglin. J., says, at p. 503:
But the construction and maintenance of a lavatory, with all proper pre

cautions to avoid unnecessary injury, is authorised by the statute, even, 
though it should entail conditions which would, if not so authorized, amount 
to an indict aide or actionable nuisance. The statute substitutes money com
pensation for some of the benefits ami advantages of or incidental to owner
ship of pro|ierty, in so far as it is injuriously affected bv the exercise of the 
corporate powers.

The amount of compensation awarded in the liromi rase was 
stated by counsel Indore ire to have amounted to 20r# of the 
value of the property in respect of which it was allowed. If the 
same rate were in the present cast1 the claimant would
lie entitled to In tween $40,000 and $50.000. Hut. having regard 
to the evidence given by such experienced experts in land values 
as Messrs. Shepard. Ilaffner and MetIregor, I do not think that 
the arbitrators or the eourt would be justified in applying so high 
a rate here. I/xiking at the estimates given by each of these 
witnesses, it is surprising to find only the sum of $0,000 allowed. 
Arbitrators, like ordinary courts, are not at liberty to Ih1 capricious 
in their findings, but must form their judgment on the evidence 
subn itted to them.

If there is nothing in the demeanour of a witness, or in the story he tells, 
to im|M*ach his credit, and he is not contradicted by testimony on the other 
side, it is not a case for a jury to deliberate upon. If the case hud lieen sub
mitted to the jury, and they had disbelieved this witness, I think that we 
should have Ixien hound to send the case down to a new trial. Her Bayley, J. 
in Davit v. Hardy (1827), 6 B. k C. 224, at 231, 108 K.K. 430.

Now, there was no evidence pointing to the sum of Kb,000 as 
l>eing reasonable coni] sanation in the priwnt case. It is true 
that the city's witnesses. Watts and Hannard, were willing to 
pledge their oaths that practically no damage whatever had lieen 
sustained; but for reasons already given I attach no weight to 
their evidence; and the third witness, Whiting, while admitting 
that damage had lieen done, said that he had not l>ccn asked to

44
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«gtimâte the extent of it. On the other hand,the claimant’s wit
nesses, whose qualifications and integrity were not impugns! in 
any way, found that tin* claimant had sustains! damage from 
$25,000 up to over $38,000.

My own view of the evidence, and of the claimant's rights 
thereunder, is shortly this: The construction and maintenance 
of the lavatory may not unfairly be said to Ik* a convenience to 
everylxxty in Winnipeg except the claimant and his tenants. 
When they arrive at the neighbourhood they are at home. The 
structure of the building blocks the light of the dining-room of 
the hotel which has lM*en rendered useless for that reason. The 
structure is ]M*rmanent and is a manifest deterrent to jieople, 
es|N*eially Unties, who might otherwise lie minded to visit the 
stores along Isigan Ave. or to take suites of rooms in the apart
ment Mock. I do not overlook the fact that during the last year 
or two the rooms and the stores have apparently ln*en rented so 
that, with the exception of a few vacancies which occurred, Rip- 
stein has not suffered any material loss as yet from his rents. 
Some of the tenants (George E. Brown, Samuel Lenoff and 
Joseph Hall) shewed that their business had suffered greatly by 
reason of the lavatory, and one of them gave up his tenancy on 
account of it. I cannot but Iwliovc that the detriment in this 
respect is permanent, and is much more likely to increase than 
diminish. Bipstein must lie the sufferer; but, as Rannard put it, 
with |M*rhups more force than elegance, “somcliody has got to Ik* 
the goat.”

Even u|kui the assumption which the majority of the arbitra
tors made that the apartment bl<H*k had not Imh ii injured at all. 
the claimant's witnesses shewed that the damage to the westerly 
portion of the building was as follows: Mr. McGregor says $19,100; 
Mr. Shepard says $22,301 and Mr. Half net says $23,308.

In my opinion, the whole property was, and is injuriously 
affected by the lavatory. It is true that Bipstein has suffered 
much loss ill the revenue of his hotel bv reason of the recent 
liquor legislation, but it is impossible to imagine any kind of 
re-arrangement or re-construction of that ]mrtion of the building, 
whether as stores or otherwise, which would not lie injuriously 
affected by the near presence of this public lavatory.

The difference lietween the estimates arrived at by the claim-
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MAN. ant’s t*x|x»rt witnesses may perhaps l»e accounted for by the
lx IV methods they respectively to their computations.

Riphtbin

WINNIPEG.

I think justice will he done in the present case by accepting 
the estimate of John McGregor, the lowest of the three, which 
happens to coincide with the amount awarded by James Scott

Gall. J. in his minority award.
1, therefore, increase the amount of the award from $0,000 to 

$25.000. The claimant will 1m entitled to interest on the alum? 
sum since June 20, 1108, the date of the two awards, and the claim
ant will also Ik* entitled to full costs of the arbitration proceedings 
and of this review on the scale of the tariff applicable to King's 
Bench costs. Award increased.

ONT. DOMINION RADIATOR Co. v. STEEL Co. of CANADA.

K r. Ontario Sujrremc Court, Apftellate Division, Meredith, C.J.O., Magee, Hodgins, 
and Ferguson, JJ.A. July 15, 1918.

Contracts (§ II D—150)—Salk of goods—Specifications—Time for 
delivery — “Current contract” — Breach — Repudiation — 
Right to rescind.

Two contracts were made for the sale of pig-iron. A term of both 
contracts was that “all sjiecifieations are to be sent by buyer at least 15 
days liefore time fixed for shipment.” In the earlier one, which was dated 
Dec. 23, 11115, the time for delivery was to be “between date of completion 
of current contract and June 30, 191(>, in equal monthly instalments”; 
in the later contract which was dated Sept. 25, 1910, delivery was to be 
“in about equal monthly instalments between Jan. 1 and June 30, 1917.” 
In answer to a claim for (lainages for breach of the first contract the 
defence set up was that the plaintiff had lost its right to have the iron 
delivered through failure to send specifications in time.

The court held that what was meant by “current contract” might be 
shewn by parol evidence, and that it was established that the reference 
was to a contract of 1914, which was the only one under which deliveries 
were then being made ; that the rescindent had supplied s|>ecifications 
for all the iron it had bought from the appellant and that it wits well 
understood by both parties that the specifications which had lieen sup
plied were to govern as to all the iron, unless the rescindent should desire 
to vary them and send other specifications; this finding was sufficient to 
dispose of the contention of the apc-Hant adversely to it.

As to the second contract,the defence was that the action was premature
ly brought as the time for commencing deliveries had not arrived when 
it was brought, the evidence shewed that the coition taken by the appel
lant was that unless the rescindent would formally abandon its conten
tion with regard to the earlier contract, no deliveries would he made under 
the later one or that it would make no deliveries under the later contract 
until the dispute as to the earlier one was settled. This was such a re
pudiation of the ap|H‘llants'obligation under the later contract as war
ranted the rescindent in rescinding.

[Re Rubd Bronze and Metal Co. and Vos, (19181 1 K.B. 315; Metro- 
jtolitan Water Board v. Dick, Kerr and Co., [1918] A.C. 119, applied.)

Statement. Appeal from a judgment of Middleton, J. in an action by the 
buyer against the seller for damages for failure to deliver pig-iron 
under two separate written contracts.
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The judgment appealed from was as follows:—
The defendant company manufactures pig-iron at Hamilton. 

The plaintiff company manufactures steam and hot water 
radiators at Toronto, and in the course of its business requires 
large quantities of pig-iron.

For many years the plaintiff has purchased from the defendant 
and from its predecessor, the Hamilton Steel and Iron Company 
Limited, a large portion of the iron required—the course of dealing 
being that a series of contracts were entered into calling for the 
delivery of a given quantity of iron at a specified price within a 
named time. I shall not need to refer to more than four of these 
in any detail.

First, a contract of the 14th January, 1914, which called for 
2.000 tons to be delivered between its date and the 30th June, 1914.

The deliveries under this contract were made between the 5th 
December, 1914, and the 12th January, 1916.

Second, a contract of the 14th October, 1915, which called for 
1,000 tons “in al>out equal monthly instalments between date of 
completion of current contract and June 30th, 1916.”

The current contract referred to is that of January, 1914, under 
which delivery was completed on the 12th January, 1916. De
livery under this contract began on the 12th January, 1916, and 
entled on the 1st December, 1916.

It should be mentioned that the course followed was to make 
delivery of lots consisting of one or more car-loads (some 30 tons 
per car) and to send invoices att ributing the shipment to a partic
ular contract. When there only remained a small quantity upon 
any particular contract, a full car was sent, but two invoices—one 
to complete the earlier contract and another to begin the new: 
e.g., on the 12th January, 1916, a car contained 7 tons 1,110 lbs. 
to complete the January, 1914, contract, and 23 tons 590 lbs. on 
account of the contract of October, 1915.

Third, a contract of the 23rd December, 1915, which called for 
1,000 tons “to be delivered between date of completion of current 
contract and June 30th, 1916, in equal monthly instalments.”

This is the first contract sued upon.
Upon the argument before me it was assumed that the “current 

contract ” referred to was the contract of October, 1915, and much 
ingenuity was displayed in attempting to give meaning to the 
words quoted.
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The "current contract” was, in my view, the contract of 
January, 1914, under which about 150 tons then remained to be 
delivered, and which was not completed until the 12th January, 
1916.

The interpretation I give makes the situation easily under
stood. A contract made in January, 1914, for 2,000 tons was 
nearing completion, and a new contract was made in October, 
1915, for 1,000 tons. In December, while the 1914 contract was 
still current, the plaintiff decided to take another 1,000 tons, and 
made the contract of the 23rd December. The October and 
December contracts both called for delivery between the com
pletion of the 1914 contract and the 30th June, 1916. So what 
was done was to provide for the delivery of 2,000 tons in this 
period, 1,000 under the October contract, being at $19.63 per ton; 
1,000 under the December contract, being at $22.88 per ton.

Fourth, the last contract was on the 25th September, 1916, 
and called for the delivery of 1,200 tons between the 1st January 
and the 30th June, 1917, at $23.88 per ton.

Between the making of this contract and the 1st January, 1917, 
the price of pig-iron aT. meed with great rapidity, and the demand 
exceeded the supply- "Hamilton Pig," i.c., the iron of the de
fendant’s manufacture, selling, as admitted by its counsel, at $39 
and upwards.

All the contracts are upon forms prepared by the vendor; and, 
though orders were solicited and sent in by the purchaser, these 
were not accepted but used as the basis for preparing formal 
contracts signed by the parties.

Under these contracts, the vendor is to be excused from delay 
due or partly due to accidents to machinery, etc., and contingencies 
beyond its control. If the delay extends beyond one month, the 
purchaser may give notice, within 10 days after the 30 days, of 
its desire to cancel, and if delivery is not then made it may then 
cancel that month’s shipment. If the purchaser does not exercise 
this right the vendor may deliver in a reasonable time after the 
cause of delay has been removed.

As will be very apparent from the details already given, de
livery was, in the case of the contracts referred to of January, 1914, 
and October, 1915, far behind the dates named. There may or 
may not have been valid excuses entitling the vendor to this delay, 
but the attitude of the parties was one of good-natured accom-
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modation—the purchaser generally seeking for delivery more 
rapidly than the vendor was able to ship.

Under the earlier contracts the same situation existed.
A statement put in by the defendant (as exhibit 56) shews the 

dates during which its furnaces were shut down; and this, no 
doubt, to some extent, if not entirely, justifies its delay.

The situation then was that under the two contracts similar in 
their terms (save only as to price) the defendant was Itound to 
deliver and the plaintiff to accept 2,200 tons between the com
pletion of the January, 1914, contract, in January, 1916. and the 
30th June, 1916—less than 6 months.

As already pointed out, the January, 1914, contract called for 
the delivery of 2,000 tons between January and June, 1914; but, 
by reason of former contracts not having l>ecn completed, delivery 
under it was not begun until December, 1914, and was not then 
completed in 6 months hut in over 13.

When delivery began in January, 1916, the vendor sent in
voices attributing the iron to the earlier and lower-priced contract, 
and the purchaser did not object. Delivery was not made as 
promptly as it should have l>een, even if the contracts had only 
called for 1,000 tons, as this quantity was delivered from time to 
time over the year 1916.

When delivery under this contract was nearing completion, an 
invoice was sent, on the 14th November, for a car containing 28 
tons 300 lbs., charged at the price of the December, 1915, contract. 
This is said to have l>een a clerical error, and a corrected invoice was 
sent by which the charge is changed to the price1 of the Octolier 
contract. I do not attach any im|>ortancc to this occurrence.

On the 1st Deccmlx-r, 1916, three car-loads were forwarded; 
and as, at this time, only 7 tons 1,530 lbs. remained undelivered on 
the contract of the 14th October, 1915, the invoices charged this 
amount to that contract, and the balance was charged to the con
tract of the 25th Septeml>er. 1916. On the 5th December, 1916, 
three further car-loads were sent and charged to the same contract.

The delivery under this contract was not to start until January, 
and the plaintiff assumed that the charging of this iron to this 
particular contract and the ignoring of the contract of December, 
1915, which had never been mentioned in the meantime, wras a 
clerical error.

Acting on this theory, a letter was written on the 12th Decom-

ONT.

8. C.

Dominion
Radiator

Co.
Limited

Steel Co. 
or Canada.



70 Dominion Law Hkporth. [44 D.L.R.

ONT.

8. C.

Dominion
Radiator

Co.
Limited

v.
Steel Co. 
or Canada.

I>er, pointing out the assumed error and asking that the iron t>c 
applied upon the contract of December, 1915, and that corrected 
invoices lie sent.

On the 18th December, 1910, a letter was sent by the defendant 
saying that the invoices “are correct, as the contract they were 
applied against is the only pig-iron contract we have with you at 
this date. The contract you refer to was never in force, it having 
l>een automatically cancelled through your failure to recognise its 
conditions by exercising the privileges contained therein to which 
you were entitled prior to its expiration date, viz., June 30th, 
1910.”

Other correspondence followed, which must be reviewed in con
nection with the alleged breach of the September, 1916, contract, 
but it throws no light upon the question now under consideration. 
It is enough to say that this position was adhered to, despite the 
protests of the plaintiff.

To understand the position taken by the defendant, it is 
necessary to refer to certain terms of the contract not yet men
tioned, and also to explain their significance.

In the form of contract there are blank spaces for “Material,” 
“Quantity,” “Specification,” “Time of delivery,” “Place of de
livery,” “Price,” and “Terms.”

All of these are filled in by the vendor when the contract is 
sent forward for signature by the purchaser.

“Specification,” as applied to pig-iron, refers to the chemical 
analysis of the iron. The important elements of the analysis are 
the percentage of silicon, sulphur, phosphorus, and manganese 
present. The quantity of these elements affects the quality of 
the iron, and renders it more or less suited for the particular pur
pose for which it is to be used.

In the manufacture of pig-iron the different runs from the 
furnace are analysed, and an endeavour is made to distribute the 
iron so that each customer will receive that suited to his need. 
The exact analysis of any particular run depends, of course, upon 
the ingredients put into the furnace, but it is not possible to 
determine in advance with absolute precision what the analysis 
Mill be. This shews the importance to the vendor of having the 
specifications of the purchaser in his hands—without these he does 
not know what the purchaser desires.
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On the other hand, the purchaser finds some variation in his 
needs. He may require iron with more than the usual silicon to 
mix with soft iron and so give to his mixture the requisite hardness.

So the contract provides, in the written portion, “Specification 
to follow,” and in the printed clauses there is found the provision, 
“All specifications arc to be sent by buyer at least 15 days before 
time fixed for shipment.” It is because no specifications were sent in, 
expressly referring to this contract, that the vendor now contends 
that it came to an end automatically.

In the course of dealing between these two companies, there 
had been established a standard specification which fixed the 
maximum and minimum of the named elements, and only occasion
ally was there any departure from this. This was generally when 
the vendor delivered pig-iron with a low silicon content at times 
much lielow the minimum of the specification, when a demand 
would be made for some with a high silicon content to restore the 
average;, but there was not, under any of the contracts, a new 
start made and a formal sending on of specifications; nearly all 
the communications of late were by telephone, and it was well 
understood what was required, and each invoice stated what was 
sent, and any change desired was intimated over the telephone. 
The supply was continued after the termination of what I call the 
current contract, and the information on hand and given in this 
way was accepted as a specification, and during the whole year in 
which iron was sent forward there was nothing to indicate that 
there was any desire for further specification. The vendor did 
not deliver by the time limited even the first 1,000 tons, and the 
purchaser w*as pressing; the delay was possibly not the vendor’s 
fault, and probably the clastic terms of the contract would excuse 
the delay ; but no good purpose would have liecn served by sending 
any specification before the 30th June under the second of these 
contracts, when the vendor could not meet the demands under 
the first.

On this branch of the case, I think I ought to find that the 
parties by their conduct acquiesced in the postponement of the 
contract in question until the vendor had completed delivery under 
the contract of October, 1915.

And, secondly, that the parties waived the delivery of any 
specification, and agreed that the iron should lx1 according to the
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standard specification established between them, save when varied 
by special instructions given from time to time by the purchaser.

And, thirdly, that the vendor repudiated and so rendered itself 
liable to an action for refusal to deliver before the time of speci
fication had arrived, having regard to my first finding.

And, fourthly, that time was not originally of the essence of 
the contract, and, even if it was, the parties by their conduct 
waived this.

Whatever the rights of the parties were as to the contract just 
considered, there does not seem to have been any room for question 
as to the position under the contract of the 25th September, 1916, 
calling for delivery in January, 1917—a dispute, bond fide or other
wise, as to the contract of December, 1915, could not justify a 
breach of the later agreement.

The defendant contended that the cars delivered in December 
ought to be treated as a delivery upon the 1916 contract; the 
plaintiff contended that they must be treated as a delivery on the 
earlier contract; but neither side denied the plaintiff’s right to 
the balance of the 1,200 tons called for in the September contract, 
at the stipulated price.

The defendant then took an altogether unjustifiable position 
and refused to carry out the September, 1916, contract unless the 
plaintiff would abandon its position with reference to the Decem
ber, 1915, contract. On the 30th December, 1916, the defendant 
writes, after referring to the dispute and its claim that there was 
only one contract in force, and the plaintiff’s letter of the 28th 
December, asserting that the contract of December, 1915, was in 
force: “Inasmuch as you have raised this question, it must be 
settled one way or the other before we make any more shipments 
to apply against the contract for the first half of 1917.” The 
letter continues by stating that the question as to the liability 
under the earlier contract is in the hands of its solicitor.

On the same day, its solicitor writes stating that his client 
denies any liability under that contract.

There was some conversation about the 1916 contract; and on 
the 15th January, 1917, the plaintiff writes referring to this, and 
adding: “In the meantime we refer you to our contract of Sep
tember 25th, 1916, covering our order No. 6398. In respect to 
shipment of this contract you will kindly arrange shipment at the 
rate of 200 to 300 tons per month until the contract is completed.”
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On the 18th, the defendant replied that the matter had been 
referred to its counsel, and nothing more was done until, on the 
13th February, the plaintiff wrote: “We are completely out of 
Hamilton pig-iron. What position arc you in to make shipments 
under our contract? We sincerely trust you will be able to arrange 
shipment immediately.”

On the 20th February, the defendant replied, referring to the 
letter of the 30th December, to which no answer had been received, 
in accordance with which, ‘ ‘ together with the fact that the position 
taken by us at that date has not in any wise changed, we must insist 
before making any further shipments on this contract that the 
question raised by you be definitely settled one way or the other as 
outlined in our comunieation of Decemlier 30th."

This makes it abundantly plain that the defendant broke 
its contract and refused to deliver unless the plaintiff would 
formally abandon its contention with reference to the earlier con
tract. Even if the defendant were right in its contention as to 
this contract being at an end, it had not the right to exact an 
admission as to this as the price of its performance of its obligation 
under the later contract.

The contract being broken in this way, of course the pretended 
forfeiture pending the action makes the situation no better.

At this time the price of pig-iron had advanced to $39 per ton, 
and the demand was greater then the supply. This affords the 
key to the situation.

There remains the question of the measure of damages. It is 
the difference between the contract price and the market price at 
the date of the breach: Jamnl v. Moolla Dawood Sons & Co., 
[1916] 1 A.C. 175.

It is contended that, because the plaintiff could buy other iron 
which might answer its purposes well enough, the price of such 
iron would give the measure. I can sec no justification for this. 
Why should the defendant retain its product which it had con
tracted to sell to the plaintiff and realise $39 per ton and limit the 
recovery against it to $34 on any such theory? Here there is no 
question as to the market price of the very thing sold, and I am 
not concerned with the price of some other thing suggested as an 
equivalent.

I am not prepared on the evidence to find that the iron selling
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upon the market at $34 was equivalent in all respects to Hamilton 
pig-iron at $39.

The result is, that there must be judgment for 
the difference between the price upon the first contract 
sued on, $22.88, and $39—$16.12.
For 1,000 tons..................................................................... 16,120.00

And between the price on the second contract sued 
on, for the difference between its price, $23.88, and $39 
—$15.12.

For 1,200 tons less 160 tons 1,740 lbs., say 1,039
tons..................................................................................... 15,712.65

Or in all............................................................................  $31,832.65
And from this should be deducted the price of the 160 

tons 1,740 lbs. delivered.................................................... 3,837.59

leaving a net sum payable to the plaintiff of................$27,995.06
And on this footing the money in Court should be repaid to 

the plaintiff.
At the trial I gave the plaintiff leave to amend so as to claim 

an adequate sum. This amendment should be made. The plain
tiff should have costs throughout.

George Lynch-Staunton, K.C., and J. G. Farmer, K.C., for the 
appellant company.

R. S. Robertson ami G. H. Sedgemck. for plaintiff company, 
respondent.

The judgment of the Court was read by
Meredith, C.J.O. :—This is an appeal by the defendant from 

the judgment of Middleton, J., dated the 26th October. 1917, 
which was directed to lx* entered after the trial of the action before 
him sitting without a jury at Toronto on the 12th day of that 
month.

The action is brought to recover damages for alleged breaches 
of two contracts for the sale and delivery by the appellant to the 
respondent of pig-iron, one dated the 23rd December, 1915, for 
1,000 tons, and the other dated the 25th September, 1916, for 
1,200 tons.

The contracts are both on printed forms, and it is a term of 
them that “all specifications arc to be sent by buyer at least 15 
days before time fixed for shipment.”
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There is in the form a space for the statement of tike specifica
tions, which refers to the chemical analysis of the iron.

By the earlier contract the time for delivery is stated to be 
“lietween date of completion of current contract and June 30th, 
191G, in equal monthly instalments;” the blank opposite to the 
word “specifications” is filled in with the words “to follow,” and 
opposite to the word “remarks^’ are the words and figures “Order 
No. 5555.”

By the later contract the time for delivery is stated to be “in 
about equal monthly instalments between January 1 and June 30. 
1917;” the blank opposite to the word “specifications” is filled in 
with the words “to follow,” and opposite to the word “remarks” 
are the words and figures “Order 6398.”

At the time when these two contracts were made, there were 
two existing contracts between the parties, one dated the 14th 
January, 1914, for 2,000 tons, to be delivered “as required from 
time to time and as nearly as possible in equal monthly instal
ments between above date and June 30, 1914,” and the other 
dated the 14th October, 1915, for 1,000 tons, to be delivered ‘‘in 
about equal monthly instalments between date of current contract 
and June 30, 1916.”

Deliveries under the contract of the 14th January, 1914, were 
not completed until the 12th January, 1916, and the deliveries 
under the contract of the 14th October, 1915, according to its 
terms, were to begin at the date of completion of “current con
tract”—the contract of the 14th January, 1914; deliveries under 
this October contract began on the 12th January, 1916, and were 
completed the 1st December, 1916; so that, when the contract of 
the 23rd December, 1915, was entered into, there was no existing 
contract under which the respondent was then entitled to have 
deliveries made, but the contract of the 14th January, 1914.

None of the iron, the subject of the contract of the 23rd Decem
ber, 1915, has l>een delivered, and the ground taken by the appel
lant with respect to it is that the respondent has lost its right to 
have it delivered because of its failure to send specifications as to 
it in due time.

The appellant also contends that this contrdct is not evidenced 
as required by the Statute of Frauds. The statute is not pleaded ; 
but an application for leave to plead it was made, and should, 1
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think, he granted. The statement of claim alleges that the con
tract was for the sale and delivery of the iron “at Toronto as 
ordered from time to time by the plaintiffs;" that is not a correct 
statement, and the pleading must be amended so as to conform 
with the terms of the contract as stated in it. As a new ease is 
thus made by the respondent, the appellant is entitled to set up in 
answer to it the Statute of Frauds.

It was not, I tliink, seriously contended that the contract itself 
is not a sufficient note or memorandum to satisfy the provisions of 
the statute, but the statute is relied on to meet the case of a parol 
variation of the contract as to the time for delivery.

It is, I think, clear that what was meant by the term “ current 
contract" may be shewn by parol evidence, and I agree with the 
trial Judge that it was established that the reference is to the 
contract of the 14th January, 1914; that, as I have said, was the 
only contract under which deliveries were then 1 icing made or 
under which the respondent was then entitled to have deliveries 
made; and, having regard to this, the parties must, 1 think, have 
meant to refer to that contract.

The learned trial Judge has found that the respondent had 
supplied specifications for all the iron it had bought from the 
appellant , and that it was well understood by both parties that 
the specifications which had been supplied were to govern as to 
all the iron, unless the respondent should desire to vary them and 
send other specifications. That finding is warranted by the evi
dence, and is sufficient to dispose of the contention of the appellant 
adversely to it.

In addition to the reasons assigned by the learned trial Judge 
for his finding, I may point out that the reference in the contract 
of the 23rd December, 1915, to order 5555, is to the number which 
the respondent gave to the order for the iron, which is exhibit 3, 
and in it it is stated that the analysis, i.e., the specification, is to 
be the same as former contract; and that the order referred to in 
the other contract as order 6398 is exhibit 5, and in it it is stated 
that the analyses are “same as last;” and it is clear therefore that 
the finding is right, and that in both cases the provisions of the 
contracts as to sending specifications were strictly complied with.

The position taken by the appellant as to the contract of the 
25th September, 1916, is that the action was brought prematurely;
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that, when it was liegun, the time for commencing deliveries had 
not arrived. It is answered by the respondent that, although the 
time for commencing deliveries lmd not arrived, it was entitled 
to treat the contract as rescinded, owing to the appellant having, 
More the action was liegun, repudiated the contract.

The dispute as to this contract arose out of the controversy 
between the parties as to the contract of the 33rd December, 1915, 
the respondent insisting on deliveries I King made under it, and 
the appellant taking the position that it had ceased to exist, for 
the reason I have already mentioned. The appellant took the 
position that it would make no deliveries under the contract of 
the 25th September, 1910, until that question was settled, and the 
result of the correspondence between the parties was that on the 
2l)th February, 1917, the appellant wrote to the respondent saying 
that it “must insist before making any further shipments on this 
contract” (i.e., the contract of the 25th September, 1916) "that 
the question raised by you” (i.e., as to the earlier contract being 
still on foot) “ lie definitely settled one way or other as outlined in
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our communication of December 30th.”
In the communication of the 30th December, the appellant had 

said: “ Inasmuch as you have raised this question, it must be 
settled one way or other before we make any more shipments 
against the contract for the first half of 1917.”

The learned trial Judge treated the position taken by the 
appellant as being that, unless the respondent would formally 
abandon its contention with regard to the earlier contract, no 
deliveries would be made under the later one.

I am unable to say that, in so treating it. the learned trial Judge 
erred; and, so treating it, the respondent was entitled to rescind 
and to sue for damages in respect of tb -reach of the contract.

But, if that is not the right vie" t the position taken by the 
appellant—and what it really was, was that it would make no 
deliveries under the later contract until the dispute as to the earlier 
one was settled—I am of opinion that that was such a repudiation 
of the appellant's obligation under the later contract as warranted 
the respondent in rescinding.

The question of what is a repudiation was discussed by Mc- 
Cardie, J., in the recent case of In re Rubel Bronte and Metal Co. 
IAmited and Vne, (1918] 1 K.R. 315. He there says (p. 322):—
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" In every case the question of repudiation must depend on the 
character of the contract, the number and weight of the wrongful 
acta or assertions, the intention indicated by such acts or worda, 
the deliberation or otherwise with which they are committed or 
uttered, and on the general circumstances of the case."

What, then, was the effect of the position taken by the appel
lant? It was bound by its contract of the 25th September, 1916, 
to deliver the iron it had contracted to sell to the respondent; there 
was no question as to its liability under the contract, and it defi
nitely and deliberately refused to perform its undeniable obliga
tion until the dispute as to its liability under the earlier contract 
was settled. Settled how? If not, as the trial Judge thought, by 
the formal abandonment by the respondent of its claims under it, 
then by litigation which might drag along for many months. 
Surely the taking of such a position is in substance and in effect 
such a repudiation of the contract as entitled the respondent to 
rescind.

The reasoning which led the House of Lords to its conclusion 
in Metropolitan Water Hoard v. Dick Kerr and Co. Limited, [1918] 
A.C. 119, is applicable. In that case a contract had lieen entered 
into for the construction of a reservoir for the Water Board, to be 
completed within 6 years. The contract provided, in very general 
terms, that if, by difficulties, impediments, or obstructions, the 
contractors, in the opinion of the engineer, should be unduly de
layed or impeded in the prosecution of the work, the engineer might 
extend the time for the completion of the works. The Minister 
of Munitions, while the works were in progress, in exercise of the 
powers conferred by the Defence of the Realm Act and Regula
tions, required the contractors to cease work on their contract, 
and they ceased work accordingly. The contractors contended 
that the effect of this was to put an end to the contract, anil the 
Water Board that it was only a case for an extension under the 
terms of the contract of the time for the completion of the works. 
The contention of the contractors prevailed, and it was pointed 
out (p. 127) that the result of giving effect to the Water Board's 
contention would be “not to maintain the original contract, but 
to substitute a different contract for it.”

Reference may also lie made to the observations of the Law 
Lords as to the unfairness of holding the contractors to the per-
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formante of their contract for an indefinite period, and the reasons 
why it would be unfair.

The application I would make of that case and the reasoning in 
it, ie that what the appellant proposes is to substitute for its 
obligation under the contract an entirely different obligation, and 
one which would enable the appellant to delay for an indefinite 
period the delivery of the iron, all of which it had contracted to 
deliver before the 30th June, 1917.

I have no hesitation in coming to the conclusion that the 
position taken by the appellant was, in the circumstances, such a 
repudiation of its obligation as to warrant the respondent in 
rescinding.

There remains to be considered the question of damages. It 
is contended that the respondent could have obtained and did in 
some cases obtain other iron similar to or as good as that which the 
appellant should have supplied at a price of $5 less than that which 
the trial Judge treated as the market price. The view of the 
learned trial Judge was that he could not find on the evidence that 
the iron which the respondent could have bought upon the market 
at $34 was equivalent in all respects to Hamilton pig-iron at $39, 
which was the market price of that iron.

I see no reason to differ from the learned Judge as to this; and 
1 am inclined to think that, as what the appellant had agreed to 
sell was Hamilton pig-iron, and the market price of it was $39, 
the respondent was entitled to recover the difference lietwecn that 
price and the selling price, even if other iron which would answer 
the same purpose could be bought at $34.

Upon the whole, I am of opinion that the appeal should be 
dismissed with costs. A ppeal dismissed.

Re TUPPER.

Nova Scotia Supreme Court, Harris, C.J., Russell, Langley, and Drysdale, JJ. 
and Ritchie, EJ. Decemltcr 14. 1918.

Incompetent persons (5 VI—31)—Aged person—Unable to care for 
himself—Deemed insane—Appointment of guardian under 
Lunacy Act.

A person who by reason of mental impairment due to old age is unable to 
take eare of himself or his property, is an insane person within the mean
ing of s. 2 of the Lunacy Act (R.S.N.S. 1900, c. 125).

Appeal from the judgment of Mellish, J., appointing a guardian 
of the person and estate of an aged person, under the provisions of
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the Custody and Estates of Lunatics Act, R.S.N.S. 1900, c. 125. 
Affirmed.

Alfred Whitman, K.C., in support of appeal.
J. M. Davison, K.C., and L. A. Forsyth, contra.
Harris, C.J.:—Upon an application for the appointment of a 

guardian for Mrs. Jerusha Tupper, a lady of the age of 82 or 83 
years, Mellish, J., found that, by reason of mental impairment, 
she was unable to take care of herself or her property ; that her 
impaired mental condition was apparently not caused by mental 
disease but by old age; and he made an order appointing a guardian, 
holding that e. 125 of the R.S.N.S., s. 2, applied.

The facts as found by him are questioned on this appeal, but 
they are amply supported by the evidence.

S. 2 of c. 125 reads as follows:—
The relatives or friends of any insane person or the overseers of the poor 

of the poor district of which he is an inhabitant, may apply by petition to 
the Supreme Court or a judge thereof to have a guardian appointed for him. 
Notice of such application shall be given to such insane person if at large, 
or if he is under restraint to those having charge of him, of the time and place 
appointed for hearing such application, not less than 14 days before the time so 
apj)ointed; and, if after a full hearing it apixtars to the court or judge that 
the person in question is incapable of taking care of himself, such court 
or judge shall appoint a guardian of his person and estate with the powers 
and duties hereinafter specified. Kvery guardian so apjxiinted shall have the 
care and custody of such insane person and the management of his estate 
until legally discharged.

The contention of Mr. Whitman is that a guardian cannot be 
appointed in any case unless the person is I Kith a lunatic and 
incapable of taking care of himself. His argument is that insane 
lierson means lunatic in this statute lx*cause of the heading of the 
chapter: “Of the custody and estates of lunatics.”

This statute has existed in Nova Scotia in exactly the same 
words since 1851, and, so far as I am aware, this is the first time 
any such startling contention has lx»en made and in the interval 
many—perliaps hundreds of—orders must have been made for the 
appointment of guardians where the jx>rson was not a lunatic but 
was simply found incapable of taking care of himself by reason of 
old age or other infirmity.

It is obvious that a construction such as is contended for is not 
one which should lie adopted unless it is the plain and obvious 
meaning of the legislature.

In the first place, I find that the Act itself deals in the first
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14 sections with the appointment of guardians of insane persons 
and in s. 15 and following sections deals with the custody of lunatics 
and the word used in these later sections is “lunatics” and not 
“insane persons”—the words used in the first 14 sections. This, 
no doubt, explains the heading or title of the chapter and role it 
of any significance.

If one reads s. 2, even without any knowledge of the history of 
the subject, I do not sec how it is possible* to construe it otherwise 
than as I understand it has always been construed; that is, as 
meaning that if a person is alleged to lx? insane an inquiry is held 
by the judge, and if it is found by him that the person in question 
is incapable of taking care of himself he is to lx* deemed insane 
within the meaning of the statute, and a guardian is apj>ointed. 
In other words, the legislature has given a definition of what is to 
lx considered as bringing a case within the meaning of the words 
“insane person.” That is the plain and obvious meaning and the 
one which I adopt. That is what I should have held quite apart 
from the history of the subject, but when that is considered the 
meaning is made if possible still more obvious. Under an old 
statute; of 17 Edw. II., the words used in the Act were “lunatic” 
and “idiot,” and Lord Hardwicke disclaimed any 
over the cast; of mere weakness of mind. By the time of lord 
Eldon the subject was Ix-tter understood and it had been found 
that a person who was neither a lunatic nor an idiot, but who 
had become mentally disabled by sickness, accident or old age. 
was just as fit and proper a subject for guardianship and protection 
as if he came within the definition of the terms “lunatic” or 
“idiot.” We find Lord Eldon, in Gibson v. Jeyes (1801), 0 Yes. Jr. 
2(H), at 273, 31 E.R. 1044, saying:—

It must be remembered it is not necessary to establish lunacy, but it is 
sufficient that the party is incapable of managing his own affairs.

And again, in Ridyeuny v. Darwin (1802), 8 Yes. Jr. 65, 32 
E.R. 275, the same learned Chancellor says:—

I have reason to believe the court did not in Lord Ilnrdwicke’e time 
grant a commission of lunacy in cases in which it has l>een since granted. 
Of late, the question has not been whether the party is absolutely insane, 
but the court has thought itself authorized (though certainly many difficult 
and delicate cases with regard to the liberty of the subject occur upon that) 
to issue the commission provided it is made out that the party is unable to 
act with any proper and provident management; liable to be robbed by any 
one; under that imbecility of mind not strictly insanity, but as to the mis
chief calling for as much protection as actual insanity.

N. S.
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Haris, C.J.
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In 180G Lord Chancellor Erskine held a finding that a person 
was “of unsound mind so that he is not sufficient for the govern
ment of himself, his manors, etc.,” to be sufficient. (See Ex parte 
Cranmer, 12 Vos. Jr. 444, at p. 455,33 E.R. Ki8.)

Chancellor Kent, in 1806, In the matter of James Barker, 2 
Johns Chancery 232, after reviewing many of the English authori
ties, says, at page 236:—

I am satisfied that these later decisions are not only founded in good 
sense and the necessity of the case, but are a sound exposition of the common 
law which gave to the King as parens jxüriœ the care and custody of all per
sons who had lost their intellects and become non compos or incompetent to 
take care of themselves. ... All the eases agree that the statute of 
17 Edw. II., committing to the King the care of the persons and estates of 
idiots and lunatics, was not introductory of a new right, but only went to 
regulate a right pre-existing in the Crown. I should feel that I had but 
very imperfectly discharged my trust if I was the means of crippling the 
jurisdiction of this court by confining it to the strict common law writ of 
lunacy. A numerous class of jiersons whose minds have sunk under the 
power of disease or the weight of age would in that case be left without pro
tection and liable to become the victims of folly or fraud. This would be a 
blemish in the jurisprudence of the country. I shall therefore award a com
mission in the nature of a writ of lunacy to enquire whether James Barker be 
of unsound mind or mentally incapable of managing his affairs. •

It will lx1 seen that the interpretation put upon the old English 
statute by Ivord Eldon had become well settled and that it had the 
support of Kent, C., in New York, and we later find it adopted in 
most of the State courts in the United States.

Both Ixjrd Eldon and Lord Erskine, while recommending a 
change in the wonting of the statute, so construed the Act to meet 
the conditions which arose. The statutes were subsequently 
changed in England to make the matter perfectly clear and when 
our legislature came to deal with the subject the words of the old 
English statutes “lunacy” and “idiot” were omitted and the 
words “insane person” adopted, and then, to make the matter 
plain and beyond question, the legislature proceeded to say that 
if the judge found a person incapable of taking care of himself he 
was to be deemed within the rule entitling him to have a guardian 
appointed.

Etymologically, the word “insanity” signifies unsoundness, 
and in Johnson v. Maine and New Brunswick Ins. Co. (1891), 
83 Me. 182, Emery, J., at p. 186, said:—

In law, every mind is sound that can reason and will intelligently in the 
particular transaction being considered; and every mind is unsound or insane
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that can not so reason or will. The law investigates no further, whether this 
last-named mental condition be congenital or the result of arrested mental 
development or of religious excitement, or of physical disease or of dissipation, 
or of old age, or of unknown causes; whether it be casual, temporary’ or per
manent; whether it be personal or hereditary; whether it be manifested in 
the mildest dementia or the wildest mania, it is expressed in law by the same 
word “insanity.” When this word occurs unexplained or unlimited in any 
statute, contract or other legal literature it signifies any derangement of the 
mind that deprives it of the pow’er to reason or will intelligently.

Here, if the legislature had not introduced the provisions regard
ing the enquiry to he held I should have felt hound, in view of the 
history of the legislation, to construe the statute as covering this 
case, hut, to my mind, the legislature has settled the question 
beyond doubt by expressly providing for an enquiry by the judge 
upon the question as to the capacity of the |m rson to take care of 
himself and by providing that, if he is found incapable of taking 
care of himself, a guardian shall lie appointed.

I am absolutely unable to see any doubt whatever as to the 
meaning of the statute.

The appeal should l>e dismissed with costs.
IvONuley and Dhysdalk, .1.1., agreed with Harris, C.J.
Ritchie, E.J. -In deciding this case I do not think I am called 

on to go further than our own statute. In my opinion, under s. 2 
of e. 125 of R.S.N.8., an insane person within the meaning of the 
statute is a |>erson incapable of taking care of himself. That 
section provides that :—

If, after a full hearing, it apixmrs to the court or a judge that the person 
in question is incapable of taking care of himself, such court or a judge shall 
appoint a guardian of his person and estate with the ilowers and duties herein
after specified.

The judge at chandlers has laid a full hearing liefore him and 
he has found, ujxin amply sufficient evidence, that Mrs. Tupper is 
incapable of taking care of herself. This finding on the facts lieing 
correct, Mrs. Tupper is brought within the express terms of the 
statute; therefore, her appeal should be dismissed with costs.

Appeal dismissed.

N. S.

8. C.

Re
Tupper. 

Harris, C.J.

Ritchie. EJ.
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SEATTLE CONSTRUCTION Co. t. GRANT SMITH.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher.

McChilli/m and Eberts. JJ.A. November 5, 1918.

Insurance ($ VI C—357)—Dry dock—Lease of—Covenant to insure— 
Insurance not obtained because of method of user—Destruc
tion—Measure of compensation.

By the terms of lease of a dry dock the lessee agreed to use it in its 
construction work on caissons and other similar work; and also to have 
it insured for the benefit of the lessor in some company or companies 
satisfactory to the lessor, against both marine and fire risks and to deliver 
it in good condition at the end of the term.

The dry dock was used in connection with the construction of a break
water and ocean pier, and such use was largely one of experiment, and 
owing to the method of user no insurance could be obtained although its 
seaworthiness was demonstrated by its weathering a gale while being 
taken to the place where it was to be used. The dock, during the work, 
collapsed and became a total wreck. The court held that the proper 
construction to be placed upon the covenant to insure was that it was a 
covenant to indemnify against loss with the medium of an insurance against 
loss as a security, and whatever the amount of insurance agreed on, the 
lessee was only liable for actual loss.

Appeal by defendant from judgment of Clement, J.
Reversed in part; damages reduced to $34,500.
S. S. Taylor, K.C., and Ernest Miller, for appellant ; E. P. Davis, 

K.C., and Douylas Armour, for respondent.
Macdonald, C.J.A.: I concur in the judgment of (iallihcr, 

J.A.
Martin, J. A. allowed the appeal in part.
Galliher, J. A.:—After a complete review of the evidence 

and eliminating the evidence of Rogers (which I think I must 
in view of what has been stated by the trial judge), I am unable 
to find fraud. I wish to add, however, that there must have been 
something apparent to the trial judge who saw Rogers and heard 
his testimony other than what one gathers by reading it, which 
led to his being ‘‘entirely discredited.”

The evidence to establish fraud should be clear and convincing 
and 1 cannot say that this is so.

What I think must l>e deduced from the evidence is that, apart 
from the survey reports upon the dry dock by Logan, Gibbs, 
Fowler and Walker, and the report by the dockmaster Hollywood, 
and the plan prepared by Jaynes when it was proposed to change 
from steam to electricity in ojxTating, Paterson’s knowledge of 
the structure must, lx? taken to lie that of one who had from time 
to time seen the dock in operation and who knew in a general way 
of the nature of the work leing performed by it and the ships
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that were tM*ing handled thereon and their approximate tonnage, 
but who had made no inspection of the structure and was not in a 
position apart from what I have stated to more than, in a general 
way, express his opinion as to its fitness.

It is complained of that, at the time the lease was entered into, 
Paterson did not disclose the nature of the reports I have above 
referred to to Bassett, who was acting for the defendants in the 
negotiations.

Speaking of Logan’s report, and that of Fowler, (libbs, and 
Walker, I do not think the production of those- reports would have 
influenced Bassett against the entering into the lease on behalf 
of his company, perhaps the contrary, and as to the report of 
Hollywood, its significance is in the fact that the dock when it 
broke away from its moorings just previous to its lieing taken 
over to the plaintiffs’ quarters from the Heffernan works, was 
badly strained and leaking, and were it not for the fact that in my 
view of the evidence the damage suffered in the accident by strain
ing (and taking into consideration the false bottom that was put 
in by Bassett himself and which remained intact after the sinking), 
was not the cause of the dock sinking, more stress might 1m* laid 
upon the non-disclosure of that fact than we would Ik* warranted 
under the circumstances in doing.

It is true that in the survey reports, the dock was ordered 
into dry dcx*k for the purpose of ascertaining the extent of tin* 
damages and for overhauling and repairing and in this connection 
Mr. Taylor made the contention that Paterson never really intended 
that it should go into dry dock.

1 think that contention is not for a moment maintainable 
when one reads the correspondence which passed between 
Paterson, the commandant of the navy yard, and the defendants, 
and if Paterson’s efforts to have the dock dry docked were genuine, 
there could lx* no sinister object in his withholding the IIollywcxMl 
report, as in the dry d<x*k the defendants would have an opjx>r- 
tunity of examining and ascertaining the exact nature of the 
damage suffered (and were to lx* informed and were from time to 
time kept in touch with the efforts made to dry dock the structure).

After repeated postixmements, it became apparent that the 
dock could not lx; handled by the naval authorities for son e con
siderable time, and Paterson suggested that if the defendants
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eouhl not wait that by making repairs such as Bassett afterwards 
did, the dock could be operated safely in his opinion for 2 years.

In his evidence, Paterson says that was his honest opinion 
then, and still is.

I do not regard this as a warranty, but as an opinion based 
on his general knowledge of the dry dock Indore referred to by me, 
moreover, the lease is in writing and contains no warranty and 
this is merely a subsequent verbal statement.

This is not that clear class of evidence upon which fraud or 
misrepresentation can be based, or the withholding of facts can 
Ik* said to lie material, especially in the light of the sutisequent 
events which happened.

I think when it was found that the structure could not lie dry- 
docked Paterson honestly believed that with the repairs suggested 
the dock would be found capable of handling the work for which 
it was required, and so gave his opinion.

It is, I think, also worthy of note that Bassett did not, at any 
time after the wreck, and up till action brought, and after he had 
acquired knowledge of the breaking adrift in Seattle, lay any 
claim to that in any way bringing aliout the accident in sinking, 
although he had in the meantime had an examination made of the 
wreck.

Such living my view, I think we may now come to the covenant 
to insure contained in the lease, and with regard to that it is 
objecte<t that it is not a marine risk.

I am inclined to the view that this is not in the strict sense 
in its entirety a marine risk (although I have not fully considered 
and do not decide the point, not thinking it necessary).

While the parties call it in the lease a marine risk, it is abun
dantly clear that their minds met as to the nature of the risk that 
would lie incurred and would lie insured against, viz: the risk 
incurred in erecting the caissons upon the dock and lowering the 
dock so as to float those caissons off, coupled with other risks 
incidental to a marine risk such as the action of wind and waves.

That is what the parties were dealing with, and if they chose 
to call tliat a marine risk, that is a form of words only.

Now as to how that would affect the insurance companies, 
it is equally clear that the applications to them were understood 
by them to be for a risk such as I have before described, and there
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is no suggestion throughout that it would lie refused on account 
of the nature of the work, and apparently all the agents desired 
to be assured of was that the dock was capable of performing the 
functions which they knew it was intended to perform.

The defendants covenanted to insure the dry dock and I am 
unable to find that they could not have obtained that insurance.

That they made honest efforts to obtain same is beyond dis
pute, but up to the time of the wreck although negotiations were 
still pending they had l>cen unable to do so due chiefly to the atti
tude of Logan, I think, who, to use his own expression, “threw 
the monkey wrench into the machinery,” upon a view, which I 
must say in the light of the expert evidence, was based upon wrong 
premises.

I am inclined to think, however, that whether it was impossible 
or not to secure this insurance, that feature does not really enter 
into the question so as to Ik1 of moment.

When one looks at the covenant to insure which is as follows: —
The lessee agrees to have said dry dock insured for the lienefit of said 

lessor in some company or companies satisfactory to the lessor, in the sum 
of not less than seventy-five thousand ($75,000) dollars, against both marine 
and fire risks, and to pay the premiums on such insurance and keep the same 
in full force during the term of this lease or of any extension thereof.

I think the proper const ruction to In* placed thereon is that it was 
a covenant to indemnify against loss with the medium of an 
insurance against loss as security; and if this view Ik* a*correct 
one, then it is not a question of a valued policy (whatever effect 
that might have) but of indemnity for actual loss.

This brings us to a consideration of the value of the dry dock 
itself.

The appraisers in stock-taking valued it at $34,500, and while 
I quite admit that in such circumstances depreciations arc1 allowed 
for and the real value might lx* more than that fixed in this case, 
we have much other evidence on the point.

Paterson himself swears in his sworn statement for Customs 
puisses that the value is $34,500, and his attempted explanation 
of that, to say the least, is far from convincing.

Upon the evidence, I doubt very much if the dock was worth 
this figure. It was a dock some 23 years old, and was, liefore the 
improvements made upon it by Bassett as to its bottom, in a 
partially rotten and leaky condition.
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I certainly would not go beyond the valuation placed upon it 
by Paterson himself, and had the evidence not been so contra
dictory on the point of value, I should l>e inclined to value it at 
considerably less.

Paterson cannot complain if he recovers his own valuation. I 
agree with the trial judge as to the amounts of rents allowed for.

The appeal should lx* allowed with costs, and the judgment 
below reduced by $40,500.

McPhillips, J.A.:—This appeal was argued at great length 
and the evidence is certainly most voluminous—yet I do not 
view the case as one that is at all complicated or intricate when 
viewed, as I venture to think it should be viewed. The action 
has reference to the hire of a chattel, the instrument shewing the 
contract of hiring Ixing in the form of a lease and was in the 
following terms:—

This indenture of lease entered into the 201 h day of May, 1914, by and 
between Seattle Construction and Dry Dock Co., a corporation of Seattle, 
Washington, hereinafter called the lessor, party of the first part, and Grant 
Smith & Co. & McDonnell, a partnership, party of the second part, herein
after called the lessees.

Witnesseth:—That the lessor does hereby lease to the lessee that certain 
dry dock of the lessor known as dry dock No. 4, for a term of two (2) years, 
beginning with the date hereof, at and for a rental of $10,000 per annum, 
payable monthly in advance by the lessee to the lessor, and upon the terms 
and conditions hereinafter stated:

1. The lessee agrees to pay to the lessor the rental herein reserved, at 
the rate of $1,250, upon the first day of each and every month during said 
term, or any extension thereof.

2. The lessee will take a delivery of said dry dock at the plant of said 
lessor in Seattle, Wash., and for the purpose of this lease, the seaworthiness 
of said dry dock, and its fitness for the work contemplated by said lessee are 
hereby wlmitted by the lessee.

3. The lessee agrees to have said dry dock insured for the benefit of said 
lessor in some company or companies satisfactory to the lessor, in the sum of 
not less than $75,000, against both marine and fire risks, and to pay the 
premiums on such insurance and keep the same in full force during the term 
of this lease or of any extension thereof.

4. Said dry dock shall be used by the lessee in its construction work on 
caissons and other similar work, at or near Victoria, 13.C. Said dry dock 
shall not be used by said lessee, nor shall such use be permitted by it, in 
dry docking for ship repair work or other similar work in com|»etition to the 
business of the lessor or other companies engaged in similar business.

5. The term of this lease may be extended at the option of the lessee, for 
an additional period of not exceeding 12 months from the expiration of said 
original tenn, provided said lessee shall have kept and fully performed all of 
the terms and covenants of this lease during said original tenn, and shall have
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given the lessor not less than 60 days’ written notice of its desire to extend 
said lease for said additional period. In the event of such extension, the 
rental hereby reserved and all other ternis and conditions of this lease, except 
the obligation to grant an extension, shall apply and be in full force during 
the terni of such extension.

6. The lessee further covenants to re-deliver «aid dry dock to said lessor 
at its plant in Seattle, Wash., upon the termination of this lease, in as good 
condition as the same was in at the time of its delivery to said lessee here
under, except for natural wear and tear.

7. In the event said lessen* makes default in the payment of said rent, or 
any |iart thereof, as the same becomes due and payable under the ternis 
hereof, or makes default in any of the other covenants or obligations of the 
lessee hereunder, then said lessor shall have the right to retake possession of 
said dry dock and terminate this lease, but without prejudice to its right to 
recover from said lessee rentals for the entire tenu, and all damages sustained 
by the lessor by such breach or breaches of the covenants of the lessee herein.

In witness whereof the parties hereto have caused this instrument to be 
executed by their proper officers, in duplicate, on the day and date herein
before written.

The dry dock was not a registered ship. The dry dock as the 
least; shews was not to !>e used “in dry (locking for ship repair 
work etc.” (see clause 4 of lease). The appellant least,d the dry 
dock for use in carrying on certain contract work with the Gov
ernment of Canada—in the outer harbour of the City of Victoria 
in connection with large improvements there being carried out 
by the Government of Canada—consisting of a breakwater and 
a series of ocean piers, the immediate1 work to be done and with 
which work the dry dock was to 1m* used was “construction work 
on caissons” (sere clause* 4). It will, therefore, be se-cn that the 
usual and customary work for which the dry dock was constructed 
was departed from, and the evidence shews that the proposed 
use* to which the; elry elock was to lx; put was a scheme of use* 
worked out by Bassett, the manager for the appellant in the con
struction of the piers. It was, it would appear, a novel scheme;, 
and one of Bassett’s own devising. In his evidence* upon this 
point we find him saving, in answer to que-stions put to him by 
counsel for the responelent, as follows:—

Q. Whose scheme was it to build these pontoons, or casings or cribs, 
whatever you call them, on the dry docks? A. It was mine. Q. Htul you 
had any experience of that Iteforc? A. No, sir, these cribs, I think this is 
the first ones that were ever built—pioneer. Q. Whose scheme was it to 
build these pontoons or caissons or cribs, or whatever you call them, in the 
dry dock? A. It was mine. Q. Had you had any experience of that before? 
A. No, sir; these cribs, I think it is the first ones that were ever built — 
pioneer.
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Therefore, it is at once apparent that the use to which tin* dry 
dock was to lie put was not the normal or customary work for 
which it was constructed and used, and it would 1m*, unquestion
ably, largely one of experiment. It is true that the respondent 
knew generally, but only generally—not specifically—the use 
to wliich the dry dock was to lie put, i.e., the respondent was 
unaware of the specific manner of use. The dry d<M*k was brought 
from Seattle to Ksquimalt Harbour, and through a gale, a voyage 
of some 80 miles up Puget Sound into the Straits and into the 
Royal Roads, and from there into Ksquimalt Harlxmr. In tran
sit. it was insured against marine risk, but no insurance was ever 
placed in compliance with clause 3 of the least*, either marine or 
fire insurance. The evidence shews, I think conclusively, that no 
insurance could lx* obtained owing to the methcxl of user of the 
dry dœk. Captain Ix>gan, a salvage association surveyor, and 
Lloyd’s representative for the entire Pacific Coast (1/union Salvage 
Association), a gentleman of undoubted standing and high pro
fessional knowledge and experience, having made an adverse 
report, it was impossible to effect the insurance. The respondent 
became aware of this, and it was tentatively suggested by the 
respondent that a Ixrnd lx* procured instead, but it was never 
procured. It will be seen that delivery of the dry d<M*k was to lx* 
taken at Seattle, and “for the purpose” of the lease (see clause 2). 
The “seaworthiness” of the dry d<H‘k, and “its fitness for the work 
contemplated” by the appellant was “at In it ted” by the appellant. 
This fitness must, in an especial manner, be said to be more in the 
knowledge of the appellant than it could lx* in the respondent 
unacquainted as it would lx* with the detail of the manner of use. 
The “seaworthiness” was demonstrated in the “dry dcx'k” 
weathering the gale, and its arrival, in apparent good order, at 
Ksquimalt Harbour. The dry dock was known to lx* not a new 
or modern dry dock, it was in fact 25 years old, and had for years 
been used successfully in the (locking of ships. The appellant did 
a certain amount of work on the dry dock, replanked it, and there 
was overhead construction placed on it with a travelling crane; 
in fact, it is in evidence that a very considerable weight was put 
on the dry dock which would, reasonably, affect its stability, 
and submit it to a great strain, different from that use for which 
it was originally constructed. The caissons were built uj>on the
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dock and were completed some 2 weeks before the acrident took 
place, and considerable leakage took place. Yet it cannot lx> 
gainsaid that there is evidence which goes to shew that the manner 
of use of the dock could not be said to lie negligent, still it was a 
novel use, and its effect could not lie said to l)e other than proln 
lematical, nor can it l>e said to be a matter of wonderment that 
the dry dock, put to such different use to what it was originally 
constructed for, that that happened which did happen, namely, 
the dry dock, in the end, listed to port, and collapsed and lieeume 
a total loss, breaking up to such an extent that, apparently, it 
was out of the question to attempt salvage1. The appellant laid 
fraud in the case, and evidence was led to sup|>ort this, but it was 
not found by the trial judge, and I entirely agree with the judge. 
The attempted case of fraud was built upon many points of evi
dence. It was said that the respondent knew through its officers 
that the dry dock was not well and sufficiently constructed, that 
the plans shewed this, that this was unknown to the apix'llant. 
Yet we have inspection and work done on the dry dock by the 
appellant, its standing a gale and apparently delivered in good 
order. Further, it had done its work for long years, but necessarily, 
the years of user must have had the natural effect, also In-ing 
subject in these waters to the toredo. It cannot lx* said that the 
samples exhibited in court, though taken from out of the water 
long after the accident, could lx* said to lx? authentic evidence 
of its condition at the time of the accident, it cannot lx* said, 
upon the evidence, in my opinion, that the proximate cause of 
the accident was lx*cause of any defect or withheld infonnation 
as to the known condition of the dry dock, present to the minds 
of officers of the resixmdent. Rather, in my opinion, the accident 
was due to the unusual use to which the dry dock was subjected, 
and the undue strain put upon it, strain not in navigation, but 
in the peculiar manner of use. Some stress was laid upon the 
fact that the dry dock had been subjected to some strain before 
it was leased to the appellant, a fact not made known to the appel
lant, and that it had been ordered into dry dock by the under
writers then holding the marine risk thereon, but owing to diffi
culties, in getting docking facilities, this was never done. Viewing 
all the evidence upon this point, I cannot see that it has any 
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relevancy in the way I look at the whole ease; scawortliiness and 
fitnins for the work was admitted, and this, in the absence of 
fraud, is, in my opinion, conclusive. The dry* dock established 
“seaworthiness" after its delivery to the appellant, and its fitness 
for the work, as well as the seaworthiness, were risks the appellant 
took, and contracted themselves out of any right of action in 
respect thereof.

The trial judge entered judgment for the respondent upon 
the failure to place the insurance covenanted to 1» placed in 
pursuance of clause 3 of the lease, vis: “$75,000, against tioth 
marine and fire risks. ” I am of the opinion that the loss of the 
dry dock was not a loss which could be characterised as a “marine 
risk" (of course “fire risk" does not enter into the question), and, 
therefore, the proximate cause of the loss not living a marine 
risk, there could not be damages for this default. As to what 
constitutes a marine risk, there has been much variance of author
ity, but the point can lie said to be now fairly well settled, as the 
following cases shew:—The “Xantho" (1887), 12 App. Cas. 503, 
at p. 509; Sassoon v. Western Am’ce Co., [1912] A.C. 561; 
Koebel v. Saunders (1864), 17 C.B. (N.S.) 71, 144 E.R. 29; 
Greenshields v. Stephens, [1908] A.C. 431, at 435; Hamilton v. 
Pandorf (1887), 12 App. Cas. 518; Thames <t Mersey Mar. Ins. Co. 
v. Hamilton (1887), 12 App. Cas. 484; and see Creedon v. North 
China Ins. Co. (1917), 36 D.L.R. 359, at pp. 360 to 366, 24 
B.C.R. 335, where my brother Martin and myself collected and 
discussed the cases.

It is a matter for remark that the appellant, failing in getting 
insurance, it was then, if at all, that it might have been open for 
the appellant to have taken the stand and to have elected to 
rescind the lease, upon the ground that it had been imposed 
upon and induced to enter into the lease by fraud, i.e., that the 
failure to place insurance was liecause of unseaworthiness and 
unfitness for the work, to which the dry dock was being put but 
this course was not adopted, and it is too late now to ask for 
rescission—Glasgow <fc S. W. H.Co.v. Boyd, [1915] A.C. 526. With 
impossibility to place the insurance, that iu my opinion, would 
not relieve the appellant from liability, if the loss was a loss that 
the insurance would, if placed, have covered. This point of law 
has liven much canvassed of late, following upon the principle
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laid down in thr well-known ease of Taylor v. Caldwell (1863), 3 B 
4 S. 820, 122 E.R. 309. I would content myself in referring only 
to the very recent case of Blackburn Bobbin Co. v. Allen. 11018] 
1 K.B. 540; and I am clear—upon it—that if it was pertinent 
to the present case, and the loss could be said to lx1 one that 
would have Ixrn covered by the requirement for insurance as 
contained in the lease, then the appellant would have been liable 
for its failure to place the insurance and could not be excused 
upon the ground of impossibility.

The reports which are in evidence as to the condition of the 
dry dock have not been displaced, in my opinion, and the reports 
were made by men of capacity and long experience, and there is 
no warrant for the contention that the statements were not 
honestly Ixdieved in. The dry dock was not built by nor for the 
respondent, but was built for other well-known people who had 
successful experience with it, and there was nothing to lead to 
the belief that there was as alleged on the part of the appellant 
any “ inherent vice ” in construction.

I therefore arrive at the conclusion, with great respect, that 
the trial judge erred in entering judgment for the respondent upon 
the ground that I x‘cause of the failure to place the insurance, the 
respondent was entitled to judgment for damages to the extent 
of the insurance covenanted to be placed, viz: $75,000, in that the 
loss would not have been within the category of a marine risk if 
placed, and no recovery could have been had under a policy insur
ing against marine risk. But I am of the opinion that there is a 
good cause of action established upon the evidence, as adduced at 
the trial, and within the statement of claim for the total loss of 
the dry dock and the inability upon the part of the appellant to 
return the dry dock in pursuance of the terms of the lease. As to 
the rent, it cannot lx1 allowed for a longer period than up to the 
time of the commencement of action, the respondent then electing 
to have the damages assessed as of that date (tile action was 
brought before the expiry' of the devise). Two cases in Ontario 
treat of the principle of law applicable to the present case and 
may lie usefully referred to—Reynoldsv. Roxburgh (1886), 10(). R. 
649; and Grant v. Armour (1894), 25 O.R. 7. The head note of 
the latter case reads as follows

Where there is a positive contract to do a thing not in itself unlawful, the
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contractor must perforin it or pay damages for non-performance, although, 
in consequence of unforeseen causes, the performance has become unex
pectedly burdensome or even impossible.

The defendants hired the plaintiff’s scow and pile driver at a named 
price per day, they to be responsible for damage thereto, except to the engine, 
and ordinary wear and tear, until returned to the plaintiff. While in the 
defendants’ custody, by reason of a storm of unusual force, the scow and 
pile driver were driven from their moorings and damaged:—

Held, that the defendants were liable for the damages thus sustained 
and for the rent during the period of repair. Taylor v. Caldwell, 3 B. & S. 
826, 122 E.R. 309, foUowed; Harvey v. Murray (1884), 136 Maes. 377 
approved.

Even were the action maintainable upon the ground that the 
breach was the failure to place the insurance, the damages could 
have only been, apart from the rent, the value of the dry dock, 
now a total loss. There was no contract for a valued policy, and 
the value, upon all the facts and surrounding circumstances, in 
my opinion, could not, reasonably, uj>on the evidence as adduced 
at the trial, tie placed higher than the value sworn to by Mr. 
Paterson, the president of the Seattle Construction and Dry Dock 
Co., the respondent, and that was $34,500 (see Carreras v. 
Cunard, [1918] 1 K.B., 118, and note that that case was a case of 
“the value shewn in the Customs entries”), to that amount 
would be added the rent as allowed by the trial judge. Fry, L.J. 
in Joyner v. Weeks, [1891] 2 Q.B. 31, at p. 48:—

As a general rule I conceive that, where a cause of action exists, the 
damages must be estimated with regard to the time when the cause of action 
comes into existence.

I would, therefore, allow the appeal to the extent indicated. 
It follows that the appellant would recover nothing upon the 
counterclaim. Judgment varied.

McKAY v. TUDHOPE ANDERSON Co.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 

Hyndman, JJ. December 11, 1918.

Estoppel (§ III E—70)—Apparent authority to ageni^—Agreement 
between agent and debtor—Ratification by conduct.

Where an agent of a company has apparently been given authority 
by the company to make a settlement with a debtor, and agrees with the 
debtor to take a part of the debtor’s goods in full settlement of the debt, 
the goods being shipped to the company’s office and retained for a long 
period under circumstances which justified the debtor in believing that 
the agreement had been accepted by the company, the company is 
estopped on the ground of ratification or adoption from denying such 
agent's authority or the agreement.
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Apr bal by defendant company from a judgment of Sim
mons, J. Affirmed.

A. L. Smith, for appellant ; (1. //. Hokk, K.C., for rc-spondent.
Harvey, C.J.:—I agree in the main .with the views expressed 

by my brother Beck, but I think that jierhaps the verdict can lie 
sustained without reference to the principle of estoppel.

Davis swore that a certain agreement was made with Folden, 
who, he supposed, had the defendant's authority to bind the 
defendant. Roe, defendant's manager, swore that Folden had 
no such authority. The jury may have declined to lielieve Roe 
and, if there was any evidence from which it could be inferred 
that Folden had such authority, the jury would he entitled to 
so find.

There is no doubt that some arrangement was made with 
Folden, for he took the goods back and the defendant accepted 
and kept them. If the arrangement was as Roe says that credit 
was to lie given for them at a valuation to lie placed on them by 
the company, the jury might reasonably suppose that when such 
valuation was made Davis or McKay Bros., or both, would be 
notifier), and that the failure to do this for the long period of time 
which elapsed was sufficient ground for inferring not merely that 
the agreement was not as Roe states he considered it, but that 
the defendant did not, in fact, so consider it, and that he knew, 
in fact, that the goods were taken in satisfaction of the purchase- 
price which would be consistent with either the theory that Folden 
had authority or the theory that his act was ratified.

We have not to consider what view we would take on the 
evidence before us, but merely what view the jury would lie 
entitled to take on the evidence as presented at the trial, and I 
am of opinion, as 1 have indicated, that reasonable men might 
have inferred from the evidence that the agreement Davis swears 
to was made with Folden, and that either the latter had authority, 
or his act was ratified.

It would be unimportant which would be the fact, and it 
would be unnecessary for the jury to decide as between the two.

I would therefore dismiss the appeal with costs.
Stuart, J., concurred with Beck, J.
Beck, J.:—This is an appeal by the defendant company from 

the judgment of Simmons, J., upon the verdict of a jury.
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The plaintiff anil hia brother had lieen carrying on an imple
ment business together in partnership under the name of McKay 
Brothers, at Croesficld. In March, 1911, they bought from the 
defendant company a quantity of farm implements under the 
usual conditional agreement whereby, amongst other things, the 
property in the goods remained in the company. In May, 1911, 
McKay Brothers sold out to one Davis. It was the arrange
ment between Davis and McKay Brothers that the former should 
assume the latter’s liability to the company, and to others to 
whom they were indebted for goods.

McKay Brothers notified the company of their intention to 
make the side, and a man named Wolff came as the company’s 
representative and took part in closing the arrangement. In the 
result, McKay Brothers signed notes in favour of the defendant 
company for the amount they owed, almut *1,000, and Davis 
signed notes for the same sum, which were handed over to the 
company. So that for the indebtedness of McKay Brothers, the 
company held their “lien” on the goods and the notes both of 
McKay Brothers and of Davis.

In May, 1912, the company sued McKay Brothers, who 
defended the action and who brought in liavis as a third party. 
The company obtained judgment against McKay Brothers and 
McKay Brothers against Davis for *1,031.11.

In July, 1912, the company obtained judgment against Davis 
in respect of goods sold to him directly for *103. Executions 
were apparently issued on these several judgments. In May, 
1913, the defendant company took steps to enforce its execution 
for *103 against Davis. The sheriff's bailiff seems to have had 
some difficulty in making a seizure. In consequence of this, 
another bailiff was nominated and he was accompanied by one 
Folden. Folden was a collector, an office employee of the defend
ant company at Calgary. One Roe was the manager of the 
defendant company at Calgary. One Gorlan was collection 
manager at Calgary under Roe as manager. Folden was sent by 
Gorlan. The purpose for which Folden was sent was, the defend
ant company claims, only to assist the bailiff in picking out from 
the variety of farm implements in Davis’ possession those which 
really belonged to him. There is, however, no evidence as to 
what instructions were given him. Folden himself was not called ;
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neither was Gorlan his immediate superior, who appears to have 
sent him. Roe only says that he would likely know of his being 
sent and that he did not give liim authority to make the arrange
ments which Davis says Folden made with him. Roe says he 
himself would not have authority, but only the head office at 
Winnipeg to convey such authority; a proposition which, so far 
as regards third parties, I should lie ready to deny, especially in 
view of the provisions of the Companies Act regarding officers 
and officials. In the result, however, it appears that no seizure 
under the execution was made, but that an arrangement was 
made between Folden, acting in the naire, and ostensibly on 
behalf of the company and Davis. It is here that there arises a 
most material question of fact. Davis’ account of what took 
place is as follows—I quote his evidence omitting the question and 
making the necessary verbal changes:—“Folden can e to Cross- 
field and said he had l)een sent up there to represent the Tudhope 
Anderson Co. to get a settlement out of me for these goods and 
if he could not make a settlement with me the bailiff, I l>elieve he 
said, was in town and he had instructions to have the bailiff seize 
the goods and so he (Folden) agreed to take all the goods back at 
invoice prices provided I would turn enough of the other stuff of 
my own goods back, that is goods that I had already paid for, to 
clear the balance on the bill against McKay and myself, and 
another bill of my own—about $103. So I told them that would 
be satisfactory with me and so he went and saw the bailiff and 
told him we had come to an agreement and he loaded up the goods, 
the Tudhope Anderson goods, and he took a quantity of oil and 
some plough packers and different articles so that he was satisfied 
the account was paid in full—that is, the Tudhope Anderson 
account against McKay Brothers and myself and my own personal 
account. The former account was alxmt SI ,000, the latter $103.” 
Then speaking of particular goods taken he said:—“There was 
quite a lot of repairs for these ploughs (seven). We figured up at 
the time what they would come to. The pulverizers or packers, 
the gang ploughs and sulkies were in good condition. The iron 
work of the pulverizers was outside, but all the woodwork was 
under cover—inside. The gang ploughs were both inside, one 
not set up, the other set up, all in good condition. The pulverizers 
were salable in dry seasons, but not in wet seasons.”
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In cross-examination, Davis says he was to lie charged with 
the freight charges and the expense of loading (p. 188). Folden, 
as 1 have said, was not called. The bailiff, Johnson, said that the 
affair, having occurred five years before, his recollection of the 
conversation between Davis and Folden was not distinct, and 
furthermore that he was not present during all their conversation, 
but that all he rememliered was that the goods taken by Folden 
were to lie sold for the benefit of Davis and he says, “I suppose 
they would lie applied to his credit; that is what one would under
stand.” He had no recollection of its being agreed that the goods 
were to be taken in satisfaction of Davis’ indebtedness. As to the 
state of the goods the bailiff said : “They were not in first-class 
condition. They might work all right; I think possibly as well as 
new goods, but they would not sell as well.”

The trial judge charged the jury as follows:—
The plaintiff must furnish evidence which will satisfy you by way of 

preponderance over the defendants’ evidence that there was a binding agree
ment, enforceable by the plaintiff, made that day between the Tudhope 
Anderson people’s representative--by Folden and this man Davis, who was 
jointly liable with McKay, and that the result of that bargain was that this 
machinery and supplies which were taken over should be taken in satisfac
tion of the debt. If there was such a bargain and this man had authority to 
make it, then the plaintiff should succeed. Since the defendant company 
is an incorporated company and acted only through their agent, there is 
involved the side issue whether or not Folden had authority to make such a 
bargain which would bind his principal the Tudhope Anderson Co. Ltd. If 
he did not have the authority, even though he said he had the authority, that 
would not make a binding agreement unless the Tudhope Anderson Co. sub
sequently did such an act as would constitute a ratification of what he did or 
an adoption of his acts.

He discussed the evidence 1 tearing upon these questions at con
siderable length and very comprehensively. Counsel were heard 
in the presence of the jury as to whether or not questions should 
be put to the jury, and counsel for the plaintiff, in the course of 
the somewhat lengthy discussion, urged the aspect of estoppel of 
the company by reason of their sending Folden to Crossfield in 
connection with their claim against Davis in some capacity, of 
their receiving the goods in pursuance of Folden’s action and 
holding them, etc. The judge had already said to the jury :—

Now I cannot observe very much in the evidence which would indicate 
an adoption or ratification of that agreement, other than this circumstance, 
namely, that the articles themselves were actually taken over; they were 
shipped back to the Tudhope Anderson people, to their warehouse in Calgary,



44 DXJt.) Dominion Law Reports. 105

and they have produced evidence that they did value them and that it was 
always their intention to give credit for them on the basis indicated by Mr. 
Roe, which was approximately S370, I believe. There is the other fact, how
ever, that they failed to notify either Davis or McKay that they had given 
them credit for this amount or for any amount.

The judge expressed the view that the aspect of estoppel, by 
sulwequent conduct, was comprised in the question of ratification 
or adoption.

In the result , the judge put three questions to the jury, telling 
them, however, that they were at liberty to bring in a general 
verdict. The questions put were:—

1. Was there or was there not the agreement made by Folded which the 
plaintiff alleges? 2. Were there any acts of the company which can be 
construed as adopting or ratifying what he did? 3. If so, what were those 
acts?

The jury returned a verdict as follows:—“The finding of the 
jury is that there was an agreement binding on the company and 
that the debt was extinguished.’*

After some discussion, the judge entered judgment for the 
plaintiff, declaring the judgment of the company against the plain
tiff satisfied. It was apparently assumed, l>oth by the judge and 
counsel, if one may judge by the reported discussion, that the 
jury’s verdict must have l>oen founded upon the ground of adop
tion or ratification by estoppel.

In addition to the facts and circumstances to which I have 
already adverted, there were others brought out in the evidence 
which the jury may have thought had some hearing upon the 
question of ratification or adoption by estoppel, though some of 
them were doubtless brought out primarily in connection with a 
cause of action included in the statement of claim which the 
plaintiff abandoned during the course of the trial. The goods 
returned by Davis to Folden and by him shipped to the defendant 
company's Calgary house—its chief place of business in the 
province—were received at Calgary and stored in the company’s 
warehouse there on August 19, 1913. It seems to me that if, as 
the defendant company suggests, Folden went out instructed1 to 
do one thing and did another thing quite different, which they 
say he had no authority to do, and they accepted goods which he 
obtained necessarily under some agreement, they might not, 
unreasonably, be expected to inform Davis by letter promptly of 
the terms on which they accepted the goods. Nothing further
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was done relating to the goods until December 24, 1913, when the 
company's auditor, coming from Winnipeg, fixed $379.90 as the 
value of goods returned, and as the amount for which credit 
should be given to McKay Brothers. In addition to the goods 
on which the above value was placed there were some which 
Davis had received from McKay Brothers as goods originally 
bought by them from the defendant company. These goods, 
though on the valuation of the defendant company’s amlitors, 
insufficient to satisfy the judgment of the company against Davis 
for $103, were accepted in full satisfaction of that judgment. This 
information is more clearly to I*» ascertained from an affidavit 
upon the files of the court to which Roc makes reference in his 
evidence at the trial. No notice appears to have tieen given by 
the company either to Davis or McKay of the receipt of the goods, 
or of the terms on which they were receiving them, or of the value 
placed upon them, nor was the sheriff notified to give credit upon 
the execution. The first time the plaintiff knew of any of these 
things and then apparently not all was some time after November 
15, 1915, 2 years and some months after the arrangement between 
Davis and Folden—and this was owing to the sheriff's bailiff 
making a seizure under this and other executions of the crop of 
J. D. McKay, one of the plaintiffs.

It seems to me that, in the absence of the evidence of Folden, 
the jury were fully justified in believing that the arrangement in 
fact made between him and Davis, namely, that the goods returned 
were to lie taken in satisfaction of the judgment against Davis and 
the plaintiffs, was in fact made, and that there was sufficient 
evidence also to justify the jury in finding that Folden's act was 
binding upon the defendant company on the ground of ratification 
or adoption by estoppel, which, in view of the trial judge's charge, 
it seems evident must have been the ground of their verdict. The 
conditions of a ratification arc very commonly stated as they art1 
stated with a reference to decisions in Bowstead’s Law of Agency, 
5th ed., p. 57:—

In order that a person may be deemed to ratify an act done without his 
authority, it is necessary that, at the time of the ratification, he should have 
full knowledge of all the material circumstances under which the act was 
done, unless he intends to ratify the act and take the risk, whatever the cir
cumstances may have been. But it is not necessary that he should have 
knowledge of the legal effect of the act or of collateral circumstances affect
ing the nature thereof.
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Then it is pointed out that ratification of part of an act ordinarily 
ratifies the whole and that ratification may lie either express or 
implied, that is, from conduct from which it may be implied that 
the principal intended to ratify.

All this, however, leaves out of consideration the question of 
estoppel, that is, that without a conscious intention to ratify the 
so-called principal may lie estopped from denying that his con
duct must be treated as a ratification. The voluminous law relat
ing to ostensible agents is based on the doctrine of estoppel. There 
seems not to be much in the way of decisions of ratification or 
adoption by estoppel or what may ix*rhai>s lie more accurately 
called estoppel to deny ratification. The distinction in cases of 
principal and agent is discussed in 31 Oye., pp. 1247, 1234 et seq. 
This distinction, namely, lietween ratification to lx* implied from 
conduct shewing an intention and ratification or adoption with
out intention but in consequence of conduct which makes it 
inequitable to deny ratification, is evident in theory but is not 
always oliserved in the decisions. Brum well, B., in Keen v. Priest 
(1858), 1 F. and F. 314, said, “Silence is sometimes conduct.” 
Willes, J., in Richards v. (iallatley (1872), L.R. 7 C.P. 127, atp. 131, 
said:—

It seems to have been at one time thought that a duty was east upon the 
recipient of a letter to answer it and that his omission to do so amounted to 
evidence of an admission of the truth of the statements contained in it. But 
that notion has been long since exploded, and the absurdity of acting upon it 
demonstrated. It may be otherwise where the relation between the parties is 
sueh that a reply might be properly expected.

See also Wiedemann v. Walpole, [1891] 2 Q.B. 534.
In Maple Leaf P.C. Co. v. Owen Sound I. W. Co. (1913), 

10 D.L.R. 33; affirmed 4 O.W.N. 1189, the court held on evidence 
of silence—omission to notify—and conduct, that the defendants 
were bound by a contract made by one professing to be agent but 
lieing without authority.

The facts which went to the jury in the present case, though 
perhaps presenting a weak case, constituted, in my opinion, some 
evidence of a ratification or adoption by estoppel, evidence suffi
cient to justify a jury in coming to the conclusion they did. They 
might well, I think, infer prejudice to the plaintiffs in the course 
of a period of over 2 years, both in consequence of depreciation in
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the value of the goods in the meantime and loss of opportunity of 
sales, and, in consequence, of changes in their avocations.

I would, therefore, dismiss the appeal with costs.
Hyndman, J., concurred with Harvey, C.J.

Appeal dinnitsed.

OGLOFF t. RDR. MUM. OF SLIDING HILLS.
Saskatchewan Court of Appeal, Sir Frederick Haultain, C.J.S., Lamonl and 

Elwood, JJ.A. December it, 1916.
Highways (| IV.—115)—Ungraded road—Unknown body or water— 

Driving into—Injury—Negligence.
Where the effect of a statutory amendment is to cast upon a muni

cipality the necessity of immediately constructing roads throughout the 
whole municipality, it is entitled to a reasonable time to construct the 
roads before it will be held liable for nonfeasance.

A person who drives into an unknown body of water 100 feet wide and 
across which there is no indication of any one having travelled, in the 
centre of an ungraded road allowance, unless he has first ascertained the 
depth of tl.e water and the character of the bottom of the slough, does 
not exerci-e that degree of care and prudence which he should exercise 
and cannot recover damages for injuries sustained in consequence.

Appeal by defendant from the judgment at the trial in an 
action for damages for injuries caused by driving into a bog on a 
public road. Reversed.

J. F. Frame, K.C., for appellant; J. A. Allan, K.C., for res
pondent.

Haultain, C.J.S.:—l am inclined to agree with my brother 
Elwood that the facts of this case do not establish a case of negli
gence against the defendant municipality.

If there was neghgence, I would allow the appeal on the ground 
of contributory negligence on the part of the plaintiff which was 
the direct and effective cause of the accident. As soon as the 
plaintiff passed the point where the travelled trail turned off the 
road allowance, he found himself on a part of the road allowance 
which had never been graded and had not been used as a road. 
He must have seen that the ordinary travel along the road had 
always made a detour at that point. There was apparently no 
beaten track leading up to the bog or marsh, which extended 
along the road from fence to fence about 100 ft. The water in 
this bog was at some places 2 or 3 ft. deep. There was no beaten 
track leading into the bog which might have indicated to the 
plaintiff that the public had been in the habit of driving through it.

Under these circumstances, I would hold that the plaintiff, 
by the exercise of ordinary care and prudence, could have avoided
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the accident , which was entirely caused by his deliberately under
taking an obvious risk.

The appeal should be allowed with costs, and the plaintiff's 
action dismissed with costs.

Lamont, J. A. :—I concur. I cannot think that any man familiar 
with the conditions of this country, as the plaintiff was, is exer
cising that degree of care and prudence w hich he should exercise, 
when he drives into an unknown body of wrater 100 ft. wide, and 
across which there is no indication of any one having travelled 
in the centre of the road allowance, where the plaintiff attempted 
to travel, unless he has first ascertained the depth of the water 
and the character of the bottom of the slough.

Elwood, J.A.:—The statement of claim alleges that on June 6, 
1917, the plaintiff was driving west along a country road con
structed or provided by the defendant, or which having l>een 
constructed or provided by the Province of Saskatchewan had 
l>een transferred to the control of the defendant ; that on the said 
road was a dangerous lx)g or mud hole covering the road between 
the fences enclosing the road; that one of the plaintiff's horses 
became mired in the said bog or mud hole and, bv reason thereof, 
received injuries from which it died; that the defendant was negli
gent (a): in not establishing and maintaining a grade or fill 
through the said mud hole or bog, (b) in not warning the public 
of the dangerous condition of the said road, (c) in not fencing the 
said road so that the plaintiff might know’ of its dangerous condition.

It appears from the evidence tliat the road in question is 
one running east and west; that for half a mile east of and including 
the bog hole in question no work had ever been done on the road 
by defendant, but that west of the bog the road was grade 1 and 
a good road. Right up to the day of the accident in question, 
the public, when travelling the road, had been in the habit, when 
they came to the bog in question, of making a detour on to some 
adjacent land ; that this land had been fenced in a temporary w ay 
from time to time, but that the public had been in the habit of 
taking down the fences and going around the tx>g in that way, 
and that a well-defined road around the bog indicated the course 
to be taken; that, on the day in question, 2 or 3 hours before the 
accident, a permanent fence had been put up which prevented 
any person travelling along this detour. The mud hole or bog was 
covered with water for about 100 ft. of the road from east to west,
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and this water at the deepest place was 2 or 3 ft. deep. Judgment 
was given for the plaintiff at the trial, and from that juilgment 
this appeal has I wen taken.

The obligation of the defendant to keep in repair all public 
roads is contained in s. 188 c. 14, of the statutes of 1917, 1st sess. 
That Act was assented to on March 10, 1917, and came into force 
on May 1,1917. Prior to the passing of that Act, it was conceded, 
on the argument Iwfore us, that the liability of the municipality, 
at the moat, was for misfeasance, and not for nonfeasance.

Under the circumstances, was there negligence on the part of 
the municipality?

It may be observed that the Act in question only came into 
force about 5 weeks prior to the accident. It is quite true it was 
assented to on March 10, but I think I am justified in taking 
judicial notice of the general climatic conditions in this country, 
and, taking such judicial notice, I know that, for some consider
able time after March 10, it would Iw impossible to do any road 
work in this country.

Is the effect of the amendment to cast u|*>n the municipality 
the necessity of immediately constructing roads throughout the 
whole municipality? I do not think that that was ever the inten
tion of the legislature, and I think that Iwfore the municipality 
would be liable for nonfeasance it would he entitled to a reasonable 
time to construct the roads, and that consideration would be 
given to the means of the municipality.

The road in question having been travelled in the condition 
in which it was on the day of the accident, for many years, by 
making a detour around the mud hole, was apparently quite safe, 
and, up to the day of the accident, the knowledge of the munici
pality would Iw, I think, presumed to be that the public were 
in the habit of travelling this road by making the detour in ques
tion. There is no evidence that the municipality knew or had 
reason to suspect that this detour was going to Iw fenced off, and 
up to the moment of the accident, so far as the municipality 
knew, the detour was still available to any person who wished 
to travel the road. The accident took place in broad daylight.

Under these circumstances, I am of the opinion that there was 
no negligence on the part of the defendant municipality, and that, 
therefore, this appeal should lw allowed with costs and the plain
tiff’s action dismissed with costs. Appeal allmretl.
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KING v. SCHON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 
H y nd man, JJ. December 5, 1918.

Principal and agent (§ II A—8)—Property listed with agent for sale 
—Agreement—Interpretation.

Where an owner, with a view of selling his property, lists it with an 
agent, it is a question of interpretation whether the mention of the sug
gested terms of the proposed sale in the agency agreement was intended 
merely as a basis upon which the agent should negotiate, and therefore 
subject to modification during the negotiations without in any way 
varying or destroying the agency agreement, or was intended to bind the 
agent strictly to a sale on the named terms before he can claim his com
mission.

[See annotation, 4 D.L.R. 531.]

Appeal by plaintiff from the judgment of Jackson, D.C.J., 
dismissing an action for commission for land sold. Reversed. 

Cameron, for plaintiff; H. P. 0. Savory, for defendant.
Stuart, J.:—I agree with all that is said in the judgment of 

Hyndman, J., in this case and with the result at which he has 
arrived. But I desire to take this opportunity to make one or 
two observations in regard to the statute in question. Its pur
pose, as disclosed in the title, was, not to prevent litigation, but to 
prevent frauds and perjuries. When what two parties agree upon 
must Ik- evidenced by writing before an action can tie based upon 
it, this certainly is calculated to prevent perjuries in the evidence 
given as to what was agreed upon.

In the next place, I think there is a tendency to forget that it 
is merely the terms of the agency agreement, whether these be 
meagre or very detailed, that must be in writing. Once these are 
evidenced by a writing, then the meaning thereof is subject to 
interpretation as much as if they had tieen spoken orally and 
evidenced only by oral testimony. The price at which the prop
erty is to be sold, and the other terms of the proposed sale, may 
be mentioned or they may not. If they were in the circumstances 
an essential part of the agency agreement they ought to lie in 
writing. But, both before the statute and now, that is, both 
when oral testimony was sufficient and when written evidence is 
necessary, just as well in the one case as in the other, it is a ques
tion of interpretation whether the mention of the suggested terms 
of the proposed side was intended merely as a basis upon which 
the agent should negotiate and, therefore, subject to modification 
during the negotiations without in any way varying or destroying 
the agency agreement, or was intended to bind the agent strictly
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to a sale on the named terms before he could claim his commission. 
I think the present agency agreement comes clearly within the 
former category.

The agency agreement may lw extremely meagre, but if it 
would have been sufficient before the statute, though not in 
writing, to give in the circumstances legal rights to the agent, 
then, since the statute, the same agreement, even though just as 
meagre, will give the same rights, provided it is evidenced by a 
writing. Any implied obligations under it will arise just as much 
in the latter case as in the former. It will lead us alwolutely 
astray if we attempt to apply to the written agency agreement 
the well-known rules applicable under the Statute of Frauds to 
an agreement for the sale of land, vie., that it must indicate the 
parties to the sale, the land and the terms of sale. Those matters 
are not, necessarily, part of an agency agreement at all.

Hakvey, C.J., and Beck, J., concurred with Stuart, J.
Hyndman, J.:—This is an appeal from the judgment of Jack- 

son, D.C.J., who dismissed the plaintiff’s action.
The defendant, in the month of February, 1918, signed the 

following memo:—
Grassy Lake, Alta., 1918.

In consideration of 1). E. King effecting a sale or introducing me to any 
party with whom 1 am able to effect a sale of the following described property: 
8.W. of 6-10-12 and 8. E. of 24 and N. E. H of 13-9-13, as per con
ditions on the reverse side of this card, I agree to pay said agent at the time 
of sale a commission of one dollar ($1.00) per acre.

(Signed) L. D. Schon.

(Reverse side of card above referred to)
. . Tp. 9 R. 13.

T. 10. B. 12.

Nearest railroad station, 7Fi*

Grassy Lake.

Improvements, 3 granary, 12 x 14.

House 14 x 18, barn, 16 x 24.

M mile water.

One $1,000 cash on. Summer fallow 23, plough, grass land 90, bal. 
stubble. $20 per acre. $10,000 cash, bal. 5 years, arrange payments to suit 
purchaser. Terms: to suit, also equipment goes if wanted.

No..............
North

31 M 33 34 15 36

30 m 28 27 M 25

19 20 21 22 23 24

18 17 16 15 14 13

7 8 f 10 11 12

6 5 4 3 2 1
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In the following month the plaintiff met one Relier, who was 
looking for land in the locality and interested him in the purchase 
of the property in <ju<*stion. The plaintiff first met Relier in a 
pool room and invited him to call at his office. Aland, 2 days 
afterwards, Relier, in company with his son and one Krnest Beers, 
called at plaintiff’s office». The plaintiff read over various listings 
and Beers enquired if he had any land in the vicinity of his place, 
and it was then that the defendant’s land was referred to. Beers 
asked about the price and plaintiff produced the listing card and 
handed it to them for perusal. Relier questioned plaintiff as to 
the quality of the land and was told that la» thought it the liest 
land in the district for the price. Relier asked when he could see 
it and was told that he might see it that afternoon, that Schon 
was in town every day and if he came in he could go out with 
him (Schon) and that if Schon was not in town by 2 o'clock the 
plaintiff would take him out immediately after dinner. Schon 
did cotre to town and was introduced to Relier by Beers, who 
told defendant that they were going out to s<t his land. Later 
the plaintiff met them and gave Relier a letter “introducing" 
him to Schon. Relier and Schon then left together for the country 
and, without any further reference to the plaintiff, a bargain 
was made and closed for the* purchase of the land and chattels, 
the price lieing $24,000, $8,000, not $10,000, in cash, the balance 
on crop payments. It would appear that in arranging the price, 
no particular amount was fixed for the land as distinguished from 
the chattel-. The commission agreed upon, however, wa- not a 
percentage on the contract price but "$l per acre,” consequently 
I do not think it of any importance that the value of the land and 
chattels was not divided, the whole of the land having lieen dis
posed of.

It might lie proper to remark that the defendant met Relier 
prior to the time above related, but it is clear that nothing what
ever was proposed or thought of in connection with a sale of the 
land in question.

The defendant resists payment on the ground that the arrange
ment, as carried out, was different from the one contemplated by 
the agreement sued on, and that the case falls within the prin
ciple of Como \. Herron (1913), 16 D.L.R. 234, 49 Can. 8.V.R. 1.
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The trial judge took this view at the time and feeling lx>und by 
it, reluctantly dismissed the action.

In my opinion, the facte of this case are easily distinguishable 
from Como v. Herron, for there not only were the terms of sale 
very substantially altered, but the quantity of land was very 
much less than that contemplated. Furthermore, there the parties 
were brought together by the agent and the intending purchaser 
definitely decided not to buy, but afterwards wrote a direct offer 
to Como to acquire in exchange for another propert y a portion of 
the land at a valuation per acre different from that, in the listing 
contract. It was held by a majority of the court that this was 
an entirely new contract, not in any way referable to the one 
declared upon, and could not be enforced unless evidenced by a 
document in writing. (See remarks of Fitzpatrick. C.J., 10 
D.L.R. 234.)

In the case before us no substantial change was made except 
in that the cash payment was reduced from $10,000 to $8,000. 
The reduction was made by the vendor without the knowledge of 
the plaintiff, and it is not at all clear that the purchaser would 
not have paid more had he been pressed to do so. The case, to 
my mind, falls within the principle of George v. Howard (decided 
in the Supreme Court of Canada) (1913), lti D.L.R. 468, 49 Can. 
S.C.R. 75.1'- Brodeur, J., cites Toulmin v. Millar (1887), 12 App. 
Cas. 746, 58 L.T. 96, in which I.ord Watson said, p. 97:—

When a proprietor with a view of selling his estate goes to an agent and 
requests him to find a purchaser, naming, at the same time, the sum which 
he is willing to accept, that will constitute a general employment ; and should 
the estate be eventually sold to a purchaser introduced by the agent, the 
latter will be entitled to his commission, although the price paid should be 
less than the sum named at the time the employment was given. The men
tion of a specific sum prevents the agent from selling for a lower price with
out the consent of his employer; but it is given merely as the basis of future 
negotiations, leaving the actual price to be settled in the course of those 
negotiations.

In the case at liar, I think the true agreement wan that, in the 
event of the defendant selling his pro|>crty as a result of the rela
tionship lietween him and the plaintiff, that he should lie entitled 
to the stipulated remuneration notwithstanding the terms were 
not strictly in accordance with those inserted in the reverse side 
of the listing agreement, especially so where the vendor, without 
any intimation to the agent, voluntarily alters the terms. If
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such were not the case any vendor might, if he so desired, defeat 
the honest claims of his agent by simply altering some tenu in the 
agreement and in most cases without any inconvenience to him
self.

I would allow the appeal with costs, and enter judgment for 
the plaintiff for the amount of his claim, vis., $476, with costs in 
the proper column.

1 have since read the remarks of Stuart, J., with which I 
concur. Appeal allowed.

MUTUAL LIFE ASSURANCE Co. v. DOUGLAS.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies. Idington, 
Anglin, and Brodeur, JJ. October 8, 1918.

Moktgagr (6 VI A—70)—Foreclosure—Covenant—Extinguishment or 
debt—Land Titles Act.

An order under s. 62 (a) of the Land Titles Act (Alta.), for foreclosure of 
a mortgagor'a interest in mortgaged land, does not extinguish the mortgage 
debt, and the mortgagee may still proceed against the mortgagor upon 
the covenant or upon collateral security.

Appeal from the judgment of the Apjiellate Division of the 
Supreme Court of Alberta (1918), 39 D.L.R. 601; 13 A.L.R. 18, 
at p. 29, reversing the judgment of Simmons, .1., at the trial. 38 
D.L.R. 459, 13 A.L.R. 18, by which the plaintiff’s action was 
dismissed.

This is an action brought by the respondent as beneficiary under 
a life insurance policy assuring the life of her husband in the sum 
of $5,000. One of the conditions contained in the policy was:

Before payment of this policy as a claim, any loan or other indebtedness 
thereon to the company by the assured, or by the beneficiary, and the balance 
of the year’s premium, if any, will be deducted from the amount payable.

The respondent mortgaged to the appellant lots of land to 
secure an advance to her of $12,500, and she and the assured 
assigned the policy to the appellant as collateral security for the 
payment of the mortgage moneys. The mort cage having become 
in arrear, the appellant commenced foreclosure proceedings pur
suant to the provisions of s. G2a of the Land Titles Act; and 
after an abortive sale, a final order for foreclosure was made. The 
assured died a month after, and the appellant applied the net 
amount of the policy against the respondent’s indebtedness. The 
respondent claimed that by reason of the final order of foreclosure, 
the mortgage debt became extinguished.

A. 11. Clarke, K.(\, and M. McLeod, for appellant.
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Fitzpatrick, —Shaking generally, 1 sih* very little prac
tical difference at the present time between the mortgage of the 
English law and the hypothec of the civil law ; both are jura in re 
aliéna, and the terms in which certain sections of the Alberta Act 
are couched suggest an intention on the part, of its framers to 
adopt, in part at least, the principles of the civil law of hypothecs. 
Both the mortgage and the hypothec are rights in rem conferred 
by a debtor upon a creditor as a security for a right in jiersonam. 
The mortgage debtor transfers the title to the res to his creditor, 
retaining usually the possession and a right of redemption. The 
hypothecary debtor retains the title and possession, but gives 
a right in rem. The mortgagee may by foreclosure bar the mort
gagor’s right of redemption and thus secure a title absolute to the 
res. The hypothecary creditor has the right on default to bring 
the land to sale by the sheriff, and the proceeds are applied to 
the discharge of encumbrances according to their priority ; and 
the personal obligation is discharged only in so far as the amount 
realised out of those proceeds is sufficient to satisfy the hypothe
cary claim. It is now generally recognised under the English 
system, although old forms are still used, that the real owner of 
the land is the mortgagor; and the mortgage is a mere security 
for the debt or obligation. In courts of law the mortgage is recog
nised as conveying an estate, while equity merely creates a lien, 
and the Judicature Act provides that where there is any conflict 
between the rules of equity and the rules of common law, the 
rule# of equity shall prevail.

In chancery, foreclosure was adopted as a proceeding by which 
the mortgagor’s right of redemption of the premises was barred.

Unless there is something very clear in the Altierta Land Act. 
1 should hesitate to say that, notwithstanding all the safeguards 
with which the rights of the mortgagor are surrounded, the mort
gagee is to lie treated as a usurer and to be deprived of his right to 
recover in personam on the covenant, merely because he exercises 
his right to foreclose the mortgagor’s right of redemption. I cannot 
see why, if the mortgage is a mere security for the debt, the right 
in personam should not continue to exist, after the debtor, by fore
closure proceedings, has lost his right of redemption for ever.

Assuming that the title to the land under the Allx*rta Act 
remains in the mortgagor, and the forms used would seem, as I
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have already said, to convey the impression that the intention 
of the framers of the Act was to adopt that principle of the civil 
law, while using the old terms of the Knglish law, and that the 
foreclosure order does not vest the land in the mortgagee, but 
that the title passes under the statutory provision as in the civil 
law under the sheriff’s title—and the vesting order coupled with 
it—non constat that the personal obligation to pay has l>een 
satisfied.

The two things are distinct and separate, and in the alwence 
of express language in the statute I decline to accept the sugges
tion that, if the lender of the money endeavours to realist1 on his 
security, he is assumed to have released the debtor from his obli
gation to pay under the covenant. It may Im* that the foreclosure 
order is granted under the Act for the purpose of realising the 
debt; but the fact is that the principal obligation to pay the debt 
is not satisfied even if the security is realised upon, unless the 
amount realised is sufficient to liquidate the obligation.

There is no evidence here of any intention, on the part of the 
mortgagee, to take the property in satisfaction of his debt.

It would seem to me, and I speak with great deference, that 
on the true construction of the Act the1 parties remain, as Idington, 
J.,says, as they were under the old system. The mortgagee is 
entitled to sue on his covenant though, if he does, the mortgagor, 
on payment of the debt, is entitled to redeem his property; and 
the mortgagee must l>c in a position, therefore, to restore the 
property. 8s. 02 and 63 (a) seem to provide for a twofold remedy, 
and for the postponement of the remedy upon the covenant until 
the foreclosure proceedings are exhausted.

I have read the case in the Supreme Court of Australia of 
Fink v. Robertson (1007), 4 C.L.R. 864, with great care, and with 
respect must say that the dissenting judgment of Higgins, J., to 
the effect that foreclosure under the Australian Act does not in 
involve the release» of the debt, and that the right to recover under 
the personal covenant still continues to exist, has led me to the 
conclusion that, applying the same principles to the Alberta Act, 
this appeal must !>e allowed.

Davies, J.:—In this appeal from the judgment of the Appellate 
Division of the Supreme Court of Allx»rta, to which I have given 
much consideration, I concur with the reasons stated by my
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brother Anglin in allowing the appeal and restoring the judgment 
of the trial judge.

1 would simply add that if tin* legislature intended to make 
such a radical change in the relations and obligations of the mort
gagor ami mortgagee towards each other as held by the Appellate 
Division, namely, that the obtaining of a final order for foreclosure 
and its registration ipso facto extinguished the debt due to the 
mortgagor and estopped him from proceeding on the mortgagee's 
covenant to pay or from realising on any collateral securities he 
may have taken to secure payment of his debt they would have 
said so clearly and distinctly.

Under the law of England such a foreclosure on a common 
law mortgage admittedly did not extinguish the debt or prejudice 
the right of the mortgagee to recover on his collateral securities. 
Of eouise, the mortgagee could mit after foreclosure claim to hold 
the land and at the same time sue on a covenant for the debt or 
recover it under his collateral securities. He could not have both 
land and the money secured upon it. If he chose to foreclose and 
then sell the land or part of it, he would be taken to have elected 
to take the land for his délit.

But in a case such as the present, where the mortgagee, though 
he has foreclosed, stands ready to reopen the foreclosure and 
able on being paid his debt to restore the land to the mortgagor, 
it <l<les seem to me the inference drawn by the court lielow that 
under the Land Titles Act the foreclosure ojx»rated to extinguish 
the délit and so deprive* the mortgagee of his other remedies was 
a forced and improper one.

If that inference was the* proper one and established as the 
law, investors would be very shy of loaning their money on mort- 
gige security. At any rate, it is not an inference which I would 
draw from the Act under consideration; and if the legislature 
intended such a result, they would have used language expressive 
of their intention.

The foreclosure order, when registered, bars, it is true, all 
further right of redemption on the part of the mortgagor; hut so 
di«l the order for foreclosure under the old common law mortgage. 
But why should it be inferred under the statutory mortgage that 
such a foreclosure also extinguishes the unpaid debt secured and 
destroys all right in the mortgagee to realise on his collaterals
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under circumstances such as those undvr consideration where the 
mortgagee avows itself ready to open the foreclosure, receive 
payment of its debt and restore the land to the mortgagor?

1 am not able to draw such an inference.
Idinoton, J.:—The npj)ellunt, by its policy of insurance dated 

January 4. 1911, insured the life of I). F. Douglas in the sum of 
$5,000 subject to conditions printed or written on the succeeding 
pages thereof, which were made part of the contract.

Amongst other alternatives of payment so undertaken was 
one to pay the said sum on his death to the respondent, who was 
his wife, if she survived him.

Amongst the conditions so printed were the following:
Before payment of this policy as a claim, any loan or other indebtedness 

thereon to the company, by the assured or by the beneficiary, and the balance 
of the year's premium (it any), will be deducted from the amount payable. 
No action or proceedings against the company shall be brought or taken upon 
this policy unless commenced within one year from the date at which the policy 
liecomes a claim, and in any such action or proceedings the policy shall in all 
res|)ects be construed according to the laws of the Province of Ontario.

On January 10, 1911, she, in consideration of $12,500 lent by 
apixdlant to her, gave a mortgage on land in ( algary and therein 
covenanted to pay said sum with interest at 7C{ per annum, and 
further covenanted to pay all the premiums upon the ]>oliey afore
said during its currency, and that upon default of payment of any 
of said premiums, the company might pay the same and add the 
amount thereof to the principal money thereby received, and 
such payments should l>ear interest at 7C\ per annum, and for 
the letter securing the payment thereof she mortgaged her (‘state 
and interest in said land to said company.

The husband joined in said mortgage, as a covenantor with the 
company that she would pay the mortgage money and interest 
and said premiums, and abide by and perform all the covenants, 
provisos and conditions in the said mortgage.

The mortgage was registered on January 12, 1911, in the land 
registration district at (algarv.

They lioth, on January 10, 1911, assigned the insurance policy 
and all lamefits thereunder to the saill company and thereby it 
was declared that the assignment was made as a collateral security 
for the repayment of the said $12,500 and interest and for any 
further advances.
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They never paid anything either on account of principal or 
interest or premiums save the cash premiums.

The appellant., on August 20, 1915, took proceedings under 
s. 62 la) of the Land Titles Act of All>erta, for sale of said lands 
and, failing that, foreclousre, which proceedings terminated by 
a final order of foreclosure on Noveml>er 20, 1910, made by the 
deputy registrar which, in the operative part, reads as follows:—

It is ordered that the mortgagor and all jjereons claiming through or 
under him subsequently to said mortgage do stand absolutely debarred and 
foreclosed of and from all rights to redeem the mortgaged premises mentioned 
in the application herein.
And then follows a description of the land.

The usual affidavit, required by the Act to [ma ure registration 
of the ap|x*llant as owner, was made, and the usual form of cer
tificate issued that the appellant was then the owner of said lands 
subject to the encumbrances, liens and interests notified by memorandum 
underwritten or endorsed hereon, or which may hereafter be made in the 
register.

There does not appear to be any reference therein to any 
encumbrances; much less note of the mortgage in question.

I may remark in passing that the argument founded upon the 
assumption that vendors or transferors under the Act were, by 
virtue thereof, hound to pay prior encumbrances and hence a 
mortgagee1 getting a final oreler of foreclosure must lx* presumeel 
to have* assumes! the burele*n of his own mortgage* so foreclosed 
dex*s not seem to ge*t much support from this certifie*ate.

The* re'spemelent’s husbanel elicet em February 1, 1917. On 
April 2, 1917, the appellant applied the net amount of $4,400.53, 

if nothing e*lse hael to lx* consieicre*el, woulel have lx*en the* 
amemnt payable by virtue of the policy upem the mortgage ele*bt, 
claiming the right to do se> by virtue of the assignme-nt. of the* 
policy.

The re*spondent, on May 9, 1917, lx*gan this action to recover 
the amount ae*crue*d elue* under saiei policy and e-laimeel to lx* 
entitlexl to recover same*. Notwithstaneling the assignment thereof, 
to the appellant, the declaration of the responelent proeeeels as if net 
such assignment had ever existed, anei in truth, without saying 
anything as to it, implieelly assumes, as if in fact duly establisheel. 
the; rather startling propositions of law that a final oreler of fore- 
closurc and the me*re re*gistration thereof anel issue of a certificate

5
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thereof obliterates all prior legal relations and obligations and the 
rights springing therefrom, as if they had never existed, so far as 
anything relative to the eonduet and acts of the mortgagor and 
possible rights in favour of the mortgagee springing therefrom; 
but preserving sacredly everything jiossibly springing from the 
acts of any one else which might, by any possibility, enure to 
the benefit of the mortgagor. Nay, more, it presumes all such 
latter rights to have duly transferred, ipso facto; as it were, to 
the mortgagor without any formal conveyance of any kind such 
as would formerly have been required in law to enable the mort
gagor to assert his right thereto in any legal proem lings.

The possible rights, duties and obligations of trustees or sure
ties and others which might, in manifold wavs needless to dwell 
upon, have arisen meanwhile from some of the many complica
tions of such inter-relations as our modern commercial activities 
often produce, are presumably swept away for the lienefit of the 
defaulting mortgagor by what may have been a mere thoughtless 
act on the part of the mortgagee so long as he has not l>een involved 
in fraud in procuring such registration.

Accident or mistake cannot be rectified, for in effect the court, 
by its ruling, has said the result (unless possibly tainted with fraud 
involving him who has become such registered owner) obliterates 
all else standing for the protection of no matter whom or what— 
in the way of the defaulter whose name has l>een deleted from 
the record, and the mortgagee's naive substituted therefor.

Such would seem to be some few of the results of upholding 
the judgment appealed from and the mode of thought directly 
or impliedly approved as that to l>e used in the interpretation 
and construction of an Act designed to improve and simplify the 
mode of dealing with and determining the rights and obligations 
of men in what is part of the daily intercourse of some one or more 
of them.

Another very obvious result of the maintenance thereof would 
le the imiMfssibility of owning a foreclosure to relieve from oppres
sion, free men from injustice, and rectify that which, in such like 
cases, has often l>cen found to l>e the result of some trivial acci
dental oversight on the part of someone.

Let us test the validity of such reasoning as would lead to such 
résulta by adverting to the relevant law which governed the
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lights and obligations of mortgagor and mortgagee up to, and 
at the time when the statute now relied u]>on for tin; production 
of such results was enacted, and see if that law has lx*en repealed 
thereby, or in the least invaded.

I need not dwell U]xm the introduction of the Lnglish law into 
the North-West Territories.

1 am spared that trouble1 by the reiteration of so much thereof 
as we are concerned with herein, by the re-enactment, so late as 
1907, of the ss. 10 and 11 of the Supreme ( ourt Act. statutes of 
Alberta, 1907, ch. Ü, reading as follows:—

10. For the purpose of removing doubts and ambiguity but not so as to 
restrict the generality of the next preceding section, it is declared and enacted 
that the court shall have the like jurisdiction and powers as by the laws of 
England were, on the 15th July in the year one thousand eight hundred and 
seventy, itossessed and exercised by the ('ourt of Chancery in England in 
respect of the matters hereinafter enumerated or referred to, that is to say :

(6) In all matters relating to trusts, executors and administrators, 
co-partncrshi|)S and accounts, mortgages and awards, or to infanta, idiots or 
lunatics and their estates;

(i) The administration of justice in all cases in which there exists no 
adequate remedy at law.

11. The rules of decision in the said matters in the last preceding section 
mentioned shall, except where otherwise provided, be the same as governed 
the Court of Chancer>' in England in like cases on the 15th July, one thousand 
eight hundred and seventy.

If there can lx» said to have lieen finally settled anything in 
regard to the jurisdiction and power of the Court of Chancery 
in England at the date named, it was the power of reopening a 
foreclosure and further imposing upon him who had foreclosed 
and sought to enforce thereafter his common law right which was 
otherwise undoubted such terms of procedure as would have the 
effect of doing justice Ixdween those concerned.

It was settled that he, seeking to impose his common law 
right of suing upon a covenant for the debt, must be ready to 
reopen the foreclosure and ready to restore that property which 
had Ixx'omc his as absolutely as the English language could express 
it and further that if he had sold and conveyed away the property 
he had so acquired lit? should be restrained from proceeding to 
enforce that common law right whether by suing upon the cove
nant or in way of asserting a proprietory right over any property 
he had held by way of collateral security to his mortgage.
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The long line of east-s, from the times of I»r<l Hardwicke 
down to tin* year 1870, need not U* dwelt upon. However unsat is
factorily some of the earlier eases may have been dealt with, or 
reported, the ease of Lockhart v. Hardy (1840), 0 Reav. 340, 50 
K.R. 378, decided, by an able judge, well conversant with equity 
jurisprudence, in a considered judgment, expresses the law as it 
existed and maintains what 1 have just stated.

Merely to shew that such law continued as late ns July, 1870, 
1 may refer to the ease of Kinnaird v. TratiofH1 11888), 30 ( 'h. 
I). 030, wherein, at p. 642, Mr. Justice Stirling reaffirn s the law 
so laid down, citing also Pahmr v. Hcwtric, 27 Reav. 340, 54 K.R. 
130, 28 Reav. 341. 54 K.R. 307, decided by Sir John Rumilly in 
1800, and presenting another aspect of the application of the 
principles involved and adopted. That was when the mortgager 
and the mortgagor had united in disposing of the estate.

Such l>eing the undoubted state of the law which the Supren e 
Court of Allerta was in 1007 required to observe, how can we 
find any substantive amendment altering the rights of the parties 
in that regard or a repeal thereof in the language of s. 02 (a) of the 
Land Titles Act of Allerta?

It is certainly not so expressed therein. Nor does such result 
seem to have been in the faintest degree part of the purjiose of 
the enactment. It seems to me clear that the sole purjioscs of the 
enactment were to simplify and thus improve the procedure in 
simple cases of foreclosure law, and as suit-section
15 seems to indicate, to safeguard the interest of mortgagors by 
requiring an attempt at sale Itefore issuing an order of foreclosure.

The net result is stated in sult-s. 10 as follows:
Kvery order of foreclosure under the hand of the registrar when entered 

in the register shall have the effect of vesting in the mortgagee or encum- 
hraneee the land mentioned in such order free from all right and equity of 
redemption on the part of the owner, mortgagor or encumbrancer or any 
person claiming through or under him subsequently to the mortgage or encum
brance; and such mortgagee or encumbrancee shall, U|>on such entry being 
made, be deemed a transferee of the land and become the owner thereof and 
l>e entitled to receive a certificate of title for the same.

Then* is nothing in the legal result which 1 can see differenti
ating the result of a fonrlosure under and by means of s. 02 (a) from 
that by way of s. 02 which stands effective—same test must apply 
to foreclosure in either case.
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What is thoro in this language but an expression of just such 
results as flowed from a foreclosure in all past history in the 
obtaining of same in the Court of Chancery?

The effect of that always had been to vest the mortgaged 
estate or interest in the land if not already vested in the mortgagee 
as in some such cases it might not have lx-en.

It was not always the effect of a mortgage which can e to lie 
foreclosed to have conveyed an estate in the land though fre
quently it so happened to lie the case.

A mortgage that- fell short of doing so might, if the necessities 
of the case so demanded, or if the parties so desired have been 
created by them in some one of many ways, and even I suspect 
in the terms of the Land Titles Act, if such a method chosen, and 
if for the purpose of the enforcement thereof by way of foreclosure 
it fell within the necessities of the execution of justice between 
the parties to make a vesting order part of the foreclosure, I 
imagine the Court of Chancery would have been equal to the 
emergency a good many years liefore July, 1870.

Rut, after all, by the Land Titles Act it is not absolute owner
ship of the estate but only that subject to prior encumbrances 
and claims created by the mortgagor or his predecessors that is 
in truth vested; cleared, however, of all subsequent encumbrances 
or conveyances by or through the mortgagor.

Then there is given as to that so vested nothing more than 
has been stated by so eminent an authority as Lord Selborne in 
the case of Heath v. Pugh (1881), 6 Q.B.D. 345, at p. 360 et seq., 
as follows:—

This being the position of the title, as long as the mortgage is redeemable, 
the effect of an order of foreclosure absolute is to vest the ownership of and 
the beneficial title to the land, for the first time, in a person who previously 
was a mere encumbrancer. The equitable estate of the mortgagor is then 
forfeited and transferred to the mortgagee. It is transferred as effectually 
as if it had been conveyed or released. “A foreclosure” (said Lord Hard- 
wickc) ‘‘is considered as a new purchase of the land.” “The mortgage being 
foreclosed” (said Sir William Grant) “the estate became absolutely his.” 
“By the order made in the foreclosure suit” (said Sir Lancelot Shadwell) “he 
became the absolute owner.” Casborne v. Scarje (1737), 1 Atk. 603, 26 E.R. 
377; 2 Tu. L.C. 1065, 5th ed.; SUberuchütU v. SchioU (1814), 2 V. & B. 49, 
35 E.R. 396; Le Grot v. Cockerell (1832), 5 Sim. 384, 58 E.R. 380. The title 
obtained by such “new purchase” did not, before the “Wills Act” of 1838, 
pass by general words in a will, duly attested to pass real estate, made before 
the foreclosure and not afterwards republished; it did pass, if such will were
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republished after foreclosure, or if a new will in like general terms were then

It follows from this state of the law, that when the owner of land under 
an ordinary decree of foreclosure absolute takes proceeclings to recover posses
sion of that land, he seeks possession of that which, by a title newly accrued, 
has for the first time become his own property; and that it can make no 
difference whether the title which he previously had as a mere incumbrancer 
was, or was not, protected by a legal estate. The (possession which he now 
claims, and the right by virtue of which he seeks to recover it, are substantially 
different from the possession which he might before have claimed, and from 
the right by virtue of which he might have claimed it. “There can be no 
two things” (said Lord Manners in Blake v. Foster) (1813), 2 Ball & B. 387,at 
p. 403) “more distinct or opposite, than possession as mortgagee, and posses
sion as owner of the estate; nor anything lie more hazardous or inconvenient, 
than the possession of a mortgagee, the manner in which he is called to account 
is most rigorous and severe.” One consequence of the decision, that a mort
gagee who obtains a foreclosure absolute is not safe against the Statute of 
Limitations under circumstances like those of the present case, would be to 
make it necessary for him (under such circumstances) to take possession 
while still mortgagee, or, if it were resisted, to bring ejectment for that pur
pose, on pain of forfeiting his title and of becoming liable, if a trustee (as the 
present plaintiffs are), for a loss by breach of trust of the whole value of the
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These are expressions by masters of the law and of the Knglish 
language as to the effect of a final order of foreclosure.

1 do not think the Alberta legislature can have meant more 
in their language which 1 have just quoted.

To suggest that the court cannot interfere with the registrar 
seems, I respectfully submit, like playing upon words. All the 
court does is to operate upon the parties who must obey or be 
enjoined by the Supreme Court to do that which that statute 
above quoted enabled to be done.

No case 1 have seen goes so far as to carry such power as the 
Court of Chancery had into operation by \esting or divesting any 
estate. I am not assuming, however, that the court in a proper 
case is powerli'ss to deal with the register. 1 am merely dealing 
with the only argument on this head that the respondent presents 
as derivable from the nature of the order and the language of the 
Act relative thereto. The necessities of this case do not involve 
more than a recognition of the power in the court to enjoin him 
seeking to assert a right to desist therefrom unless and until he 
retransfers, or is ready to do so, all that he got by his foreclosure.

There is another argument presented in which the doctrine of 
merger is made to do duty.
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There if* nothing in the common law doctrine of merger relative 
to the meeting of greater and less estates in the same person, or 
other common law mergers which can lie found here to apply and 
support the argument; or that the contract of the parties, as a 
whole, merged in the order for foreclosure. Nor can I sec how 
the doctrine of merger as founded upon intention of the parties 
can he made to operate, unless we discard all judicial opinion and 
assume that those who developed the law we are asked to apply 
to determine what is in question between the parties herein were 
too stupid to have seen the |>oint till the present day.

The law invoked by apiiellant herein has been often applied 
under circumstances which, far more forcibly than anything in 
this " " case suggests, presented the probability of an inten
tion to abide by the foreclosure and abandon all other rights, yet 
such was not the conclusion drawn by the many eminent judges 
who have had to solve the problem, and all the while the doctrines 
of merger were recognised as in force where properly applicable.
I prefer abiding by the law they made, because the machinery 
by which the law may have been administered has been changed 
that furnishes no reason for changing or presuming to change the 
substantial and well-known principles of the law; especially so 
when we find it emphasised by such recent enactment as I have 
quoted from the Supreme ( ourt Act, of Alberta, 11H17, in s. II. 
where the duty to observe it is enjoined “except where otherwise 
provided” and no such otherwise provision is or can tie referred 
to bearing upon the duty so prescribed for us to follow.

The ease of Fink v. Knbertmn, 4 ( \L.1L 864, relied upon below , 
does not bind us, and is not of any value save for the reasoning 
it may furnish. Having read it, I may say respectfully that I 
prefer the reasoning of Higgins, «I., the dissenting judge, to that 
of the Chief Justice.

Hut there arc many other considerations than those presented 
therein which enter into what binds us here, which may not have 
existed in Australia and bound that court ; many others such as 
the legislation which assigns and defines the jurisdiction of the 
courts there should have b» be entered into or brought forward 
to enable us to intelligently deal with the conclusion therein before 
we could make the decision applicable to the law governing the 
Alberta courts and us herein. The absence of many statutes

23
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even of that country, from our reach, render it an impossibility 
to accept it as our guide unless we go it blind. I prefer trying 
to see where I am going. Hence 1 shall not lalwmr with that 
decision. I cannot deprive appellant of its clear right unless 
upon an express legislative declaration of the law. And if I had 
to draw an inference of the intention 1 should want something 
much more clear and explicit than exists herein pointing the way 
to go.

AImivc all. in attributing to any one an election I cannot try 
to iiii|>ose upon those concerned in any such relation the absolute 
renunciation of the law and language relative to what a fore
closure means in the minds of those accustomed thereto unless 
they have given them clear and explicit legislative declarations 
as a guide. H]x*cultttive inferences of what might be done under 
a new system are no ground for attributing to others the impli
cation of an election or the duty to make it. The inference of 
fact I should draw is that nobody concerned on lielmlf of appellant 
ever paid the slightest attention to those remains of a wreckage. 
If they did, they probably concluded the jxilicy was worthless 
and would never be maintained.

1 incline to infer it was only part of the one scheme the parties 
had in question, namely, the loan and its security.

Nothing was ever paid nor was, 1 suspect, likely to be paid, 
but the first cash premium.

The unexpected death of Mr. Douglas, after the foreclosure, 
suggested to sommne the possibilities of that confusion of thought 
which sometimes succeeds though in justice presenting no merits, 
for not only had the claim been assigned to appellant and was as 
much out of the respondent’s power as if she had assigned it to 
someone cist*, but. also by a condition written in the policy itself 
it had l>een made subject to any debt due appellant.

I fail to see how she can recover unless and until she has 
redeemed her promise in that assignment and that suggests to 
me that the law of Ontario which was to have been, by the policy, 
the limit of the right to recover might well have been held as 
determining that right.

Nothing was made of that and I do not rely upon if for any 
purpose; but to illustrate how many things remain untouched but 
yet might fall within the range of a judgment maintaining that 
appealed from.
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The adoption by the framers of the Land Titles Act of a prin
ciple or form of mortgage drawn from the civil law yet grafting 
thereon rights defined by language using terms of foreclosure, 
etc., found in our equity jurisprudence, unknown to the develop
ment of that law elsewhere, suggests curious reflections and con
siderations; especially when reminded of how much of that juris
prudence has !>een drawn from the civil law.

I can conceive of a case where the beneficiary had gone on 
paying premiums for years after the foreclosure and then entirely 
different consideration would arise and possibly in law an entirely 
different result might lx* reached.

The appeal should be allowed with costs here and in the appel
late court below, and the judgment of the trial judge l>e restored 
and, if desjfed, notwithstanding her renunciation of such right, 
provision be made for her redeeming within the usual time, after 
taking an account of what is the right sum due, the said lands 
upon the footing of the said insurance money being deducted from 
the sum found due on the mortgage.

Anulin, J.:—The plaintiff sues to recover the proceeds of 
an insurance policy on the life of her deceased husband held by 
the defendant company as collateral security to a mortgage made 
by him to secure a loan from the company. This mortgage, given 
under the Alberta Land Titles Act, was foreclosed by an order of 
the registrar made under sul>s. 16 of s. 62 (a) of that statute. 
The company still holds the land foreclosed. It applied the pro- 
ceetls of the policy on its mortgage debt, offering to allow the 
plaintiff, as her deceased husband's representative, to redeem on 
payment, of the balance of its claim. The plaintiff, however, 
insists that the effect of the foreclosure under sul>-s. 16 of s. 62 (o) 
was to release or extinguish the mortgage debt and to discharge 
all securities held as collateral therefor, Ixrause the mortgagee 
thereby l)ecame vested with an irredeemable title* to the land and 
the courts, thereafter, could not compel it to ojx-n the foreclosure 
as a condition of attempting to realist* the mortgage debt. Tliis 
is the issue presented by the defendant's appeal from the judgment 
of the Appellate Division of the Supreme Court of Allx»rta, which, 
reversing the trial judge (Simmons, J.), upheld the plaintiff's 
contention, 38 D.L.R. 459.

For the reasons stated by Higgins, J., in his dissenting judgment

'
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in Fink v. Robertson, 4 C.L.R. 864, 884, 1 incline to think I should 
have lieen of the opinion that, as the Alberta I^and Titles Act 
stood after the introduction of s. 62 (a) in 1915 (c. 3, s. 2), an order 
of foreclosure made by the registrar under that section had no 
effect upon the mortgagors’ covenant for payment and the mort
gagee’s rights in respect thereof other than or different from that 
which a final order of foreclosure granted by the court under s. 62 
would have had. The operation and the consequences of an 
absolute order of foreclosure obtained under the ordinary juris
diction of a court of equity—those of an order made under s. 62 
must lie the same—as well as its history are stated in the Fink 
case, supra. See, too, Campbell v. Holyland (1877), 7 Ch. D. 166, 
171 ; Platt v. Ashbridgr (1865), 12 fir. 105, 106: Trinity ('allege v. 
Hill (1884), 10 A.R. (Ont.) 99, 109.

As pointed out by Higgins. J., in dealing with s. 130 of the 
Victoria Transfer Land Act, 1890, which corresponds with sub-s. 
16 of s. 62 (o) of the Alberta Land Titles Act, the term “fore
closure” used in each is a technical term, descriptive of a well- 
established equitable remedy to which well-known rights and 
incidents are attached. It may he somewhat inappropriate in 
a system under which a mortgage is merely a security and trans
fers no estate to the mortgagee. But there is nothing to warrant 
the assumption that the legislature meant that the “foreclo
sure’’order which it empowered the registrar of titles to grant 
should have an effect upon the relations between the mortgagor 
and the mortgagee and their respective rights in regard to 
the mortgage debt and the securities held for it, including the 
foreclosed property, greater than and essentially different from 
that which courts of equity had for many years given to their 
foreclosure decrees. That its operation was intended to l>e similar 
is further indicated, if indeed not conclusively established, by 
the fact that the language in which its effect upon the title to 
the land and the mortgagor’s interest therein is stated in the 
statute, viz., that the land shall be vested in the mortgagee or 
encumbrancee
free from all right and equity of redemption on the part of the owner, mortgagor 
or encumbrancer, or any person claiming, through or under him, subsequently 
to the mortgagee or incumbrancee
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is, as Higgins, J., points out at p. 885, substantially that of the 
foreclosure orders alwolute issued by courts of equity (Seton on 
Decrees, 3rd. ed., p. 13113). The provision for the vesting of the 
land and declaring that the mortgagee or inrumbrancee obtaining 
the order shall be deemed a transferee and liecome the owner 
thereof were necessary, as that judge says, tiecauae a mortgage 
under the Art does not operate as a transfer but only as a security 
and is analogous to the direction inserted in an equity decree for 
the foreclosure of an equitable mortgage—that the mortgagor 
shall execute a conveyance of the land.

1 do not find in the provisions that a mortgagee foreclosing 
under suli-s. 10 is to be deemed a transferee of the land and that 
a transferee of land subject to a mortgage or encumbrance 
impliedly covenants to indemnify the transferor against the same 
(s. 52) anything to warrant the conclusion sought to lie drawn 
from them—that it was intended that an order of foreclosure 
under s. 62 (o) (16) should have the effect of releasing or extin
guishing the mortgagor’s covenant. In the first place, the mort
gagee does not liecome a transferee from the mortgagor—the 
mortgagor is not his transferor. There is no “instrument trans
ferring land subject to a mortgage or encumbrance,” and it is 
only in such an instrument that section 52 imports the covenant 
of indemnity by the transferee. The land is vested in the mort
gagee free from the mortgage or encumbrance. 8. 52, in my 
opinion, has no application to the statutory transfer effected by 
a foreclosure order made under sub-s. 16.

I should require much more explicit language than anything 
found elsewhere in the Alberta Land Titles Act to justify the 
inference that “foreclosure” under s. 62 (a) (16) was meant to 
be something so essentially different from any other foreclosure 
that, it has the effect of extinguishing the mortgage debt, thus 
releasing all collateral securities, rendering it impossible for the 
mortgagee to proceed on his covenant and depriving the court 
of jurisdiction, however exceptional the circumstances (short 
of fraud), upon proper terms to relieve the mortgagor from the 
loss of his property.

Reference may also lie made to Premier Permanent Land <t 
Investment Association; Ex jmrte Lyell (1899), 25 Viet. L.R. 77. 
and Noble v. CamjMI (1911), 21 Man. L.R. 597; Orser v. Colonial
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Investment & Loan Co. (1917), 37 D.L.H. 47, 10 8.L.R. 349; 
Bernard v. Faulkner (1914), 18 D.L.R. 174, 7 A.L.R. 439; and 
Hichards v. Thompson (1911), 4 S.L.R. 213, riled in argument, 
do not really help much in the determination of the ease at liar. 
As far as they go they assist the appellant. All three, however, 
were cases of proceedings for foreclosure taken in court. In the 
first the order of foreclosure itself contained a judgment for per
sonal patinent making it impossible to maintain successfully 
that the personal liability of the mortgagor was extinguished. 
In the second the court, on an application heard ex parte, allowed 
a reservation of the mortgagor’s personal liability to be expressed 
in its foreclosure order. In the third the mortgagee had transferred 
the land to a bond fide purchaser for value and there after neither 
he nor the mortgagor could have had any right in equity to have 
the foreclosure opened.

Nor do the decisions in Williams v. Box (1910), 44 Can. 8.C.R. 
1, and Smith v. National Trust Co. (1912), 1 D.L.R.698,45 Can. 
8.C.R. 618, materially aid either party. The former rests on 
an amendment to section 126 of the Manitoba Real Property 
Act held to have restored to the court (if it was ever taken away) 
the jurisdiction over mortgages which it had before the Real 
Property Act was passed. A somewhat similar provision in s. 10 
of the Allierta Supreme Court Act of 1907, c. 3, long antedates 
s. 62 (a) of the Allierta land Titles Act, whereas the amendment 
to s. 126 of the Manitoba Real Property Act was passed sulise- 
quently to the enactment of suli-ss. 113 and 114 of that statute 
under which the foreclosure in Williams v. Box was liad. It must 
always be rememliered, however, that a certificate of title is, under 
s. 44 of the Alberta Act, as under s. 71 of the Manitoba statute, 
conclusive evidence at law and in equity only “so long as it remains 
in force." Idington. J.. emphasises the fact in Williams v. Box. 
at p. 12.

All that was decided in Smith v. National Trust Co., supra, 
was that in a mortgage of property under the Manitoba Real 
Property Act (R.8.M. 1907, r. 148), an express [lower of sale, 
at all events if it do not explicitly otherwise provide, must 
be exercised under and in accordance with the requirements of 
the sections of that Act governing the exercise of the statutory 
[lower of sale which it confers. (Sub-ss. 109 et seq.) While
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Duff, J.,who wrote the majority judgment, says of the mortgagee, 
at p. 713, that “his rights and powers must consequently rest 
directly upon the provisions of the statute itself,” he significantly 
adds:—

This view, of course, does not involve the consequence that the mort
gagee’s rights are those only which the statute expressly gives him. It is 
obvious that many things are left to implication; and where, in any particular 
case, it appears that the rules governing reciprocal rights of the mortgagor 
and mortgagee under the mortgage contract in relation to the mortgaged 
property are left to implication then it is a question to be determined upon 
an examination of the statute as a whole how far the rights of the parties are 
to be governed by the rules of law which, apart from the statute, are applicable 
as between mortgagor and mortgagee.

My learned brother had already said:—
There is much in the Act to indicate an intention on the part of its 

authors that, under the statutory mortgage, the powers and rights of the 
mortgagee should, in substance, be economically equivalent to those possessed 
by a mortgagee under a common law mortgage—an observation which applies 
with equal force to the Land Titles Act of Alberta.

But whatever might have been the effect of s. 62 (a) as origin
ally enacted, the adoption of the proviso to s. 62 contained in s. 4 
of the Statute Law Amendment Act of 1916, c. 3, in my opinion, 
leaves no room for doubt as to its proper construction. That 
proviso reads:—

Provided, however, that where proceedings in respect of any mortgage 
or incumbrance have already been, or hereafter shall have been, commenced 
under the provisions of the next following section, no proceedings under this 
section for the enforcement of the covenant for payment shall be commenced, 
or, if commenced shall be continued until the remedies provided by the next 
following section are exhausted.

Where proceedings have been begun under s. 62 (a) this pro
viso expressly stays all curial proceedings to enforce payment until 
nothing more can be done under that section, t.e., until an order 
for foreclosure under sul>-8. 16 has l>een made and registered and 
a certificate of title issued to the mortgagee. Only then are the 
remedies provided by s 62 (a) “exhausted. ” It would be difficult 
to conceive of a more distinct legislative recognition of the fact 
that the taking of any or all the remedies under s. 62 (a) does not 
release the mortgage debt or extinguish the right of the mortgagee 
to proceed to enforce payment on his mortgagor’s covenant. In 
the enactment that if the mortgagee has begun proceedings under 
s. 62 (a) he cannot proceed upon his mortgagor’s covenant until 
he has obtained the order of foreclosure—the ultimate remedy
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for which eulns. 16 of that section provides—the implication 
that he may then do so is irresistible.

A somewhat similar provision for the ease of foreclosure pro
ceedings in court under s. 62 was made at the same time by clause 
(6) of s. 4 of the Act of 1916, c. 3. In connection with this latter 
provision it may be observed in passing that where foreclosure 
has been obtained it may l>e a little difficult to determine “the 
amount of the judgment or mortgage debt remaining unsatisfied. ” 
But with that difficulty we are not now concerned.

I am for the foregoing reasons, with respect, of the opinion 
that the judgment of the learned trial judge was right and should 
be restored. The appellant should have its costs in this court 
and in the Appellate Division.

Brodeur, J.:—I concur in the result.
Appeal allowed.

CALGARY A EDMONTON R. Co. v. SASK. LAND A HOMESTEAD Co.

Alberta Supreme Court. Ives, J. December 13, 1918.

Am .iration (I IV—46)—Railway Act—Costs—Company entitled to— 
Amount—Costs exceeding award.

Under s. 199 of the Railway Act (R.S.C. 1900, c. 37), where the company 
is entitled to the costa of an arbitration, it is entitled to the full amount of 
such costs as taxed although they exceed the amount of the award. 
If by statute a party is entitled to costs it is implied that there is a right 
to recover even though not so stated in express terms.

Action to récover the costs of an arbitration which had lieen 
taxed and allowed by a judge, as provided hv s. 199 (2) of the 
Railway Act. Judgment for plaintiff.

(ieorge A. Walker, for plaintiff; Frank Ford, K.C., for defend
ants.

Ives, J.:—In 1908, the plaintiff, under the provisions of the 
Railway Act (Can.) took certain lands, the property of the defend
ant, offering to pay therefor the sum of $733, and depositing in 
court the sum of $1,150 to cover such compensation and probable 
costs of the arbitration.

In 1912, an arbitration took place, pursuant to the provisions 
of the Railway Act, and an award was made whereby the com- 
IM-nsation was fixed at the sum offered, $733. The costs of the 
arbitration were taxed in due course by Simmons, J., and allowed 
at $5,116.20. This action is brought to recover these costs.
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The main ground of the defenee is that s. 199 of the Railway 
Act is the only provision of the statute dealing with costs of an 
arbitration; that this section gives no right of action to recover 
costs, and that if by the result of an arbitration the costs “shall 
be borne by the opposite party and lx* deducted from the com
pensation” (in the words of the section) then the railway com
pany is limited to the amount of the compensation in its right to 
recover the costs. Or, as in the present case, where the costs 
exceed the compensation awarded, the railway company has no 
remedy to recover the excess.

The section of the Act in question reads as follows:—
199. If, by any award of the arbitrators or of the sole arbitrator made 

under this Act, the sum awarded exceeds the sum offered by the company, 
the costs of the arbitration shall be borne by the company; but if otherwise 
they shall be borne by the opposite party and be deducted from the compensa
tion. 2. The amount of the costs, if not agreed upon, may be taxed by the 
judge.

I am unable to find any Canadian case where the question 
here arising on the interpretation of this section has been argued 
or decided. In Ontario & Quebec R. Co. v. Phitbrick (1880), 
12 ('an. S.C.R. 288, the question was as to who was entitled to 
costs of the arbitration, and s. 9 (19) of the Consolidated Railway 
Act, 1879—practically the same as 199 of the present Act—was 
discussed. While the remedy, in event that the costs exceeded 
the amount of comixmsation awarded, was not in point and not 
argued or decided, I find it assumed by the learnted judges of the 
Supreme Court that the party entitled could recover as a debt on 
the statute. In the second paragraph of the judgment of Ritchie, 
C.J., the following sentence occurs:—
he can only recover them (costs) by action and it is clear that if he is not entitled 
to them the mere taxation cannot establish a liability on the company to 
pay them,
and Henry, J., on p. 297, expresses the sub-sec. (19) in narrative 
form thus:—

Where the amount tendered is found to be insufficient, the railway com
pany is liable to pay the costs of the arbitration, otherwise the costs are to be 
paid by the owner of the land.

Without the precise point being raised it would seem to have been 
unquestioned in the minds of these judges that, where the statute 
declares the costs “shall l)e borne,” there was a right of action on 
the statute to recover, even though the statute used the word 
“borne” instead of the word “paid.”
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Atwood v. Kettle Hirer Valley H. Co. (1910), 15 B.C.R. 330, 
was an action brought to recover costs under ss. 109 and 207, hut 
was dismissal on grounds dher than the one here at issue. Rut 
plaintiff’s counsel in that «» urged that the proper remedy was 
to sue and it does not seem to have occurred to uprising counsel 
or any of the justices of ap[x‘al to ohj«*ct to his statement of the 
law.

There are, however, a line of eases in Lngland upon the Lands 
Clauses Act, 1845, which 1 think may lie properly and authori
tatively applied to analogous sections of the Railway Act Ixrause 
the legislation is of similar character, providing for the exercise of 
compulsory powers against the owners of property where the 
public lienefit is deemed to justify it. In such cases it is the 
universal principle of the legislature to provide for costs so that 
the owner of property against whom the compulsory rights are 
exercised may lie indemnified. S. 34 of the Lands Clauses Act, 
1845 (Imp.), reads thus:—

All costs of any such arbitration, and incident thereto, to be settled by 
the arbitrators, shall be borne by the promoters of the undertaking, unless 
the arbitrator shall award the same or a less sum than shall have been offered 
by the promoters of the undertaking, in which case each party shall bear his 
own costs incident to the arbitration and the costs of the arbitrators shall be 
borne by the parties in equal pro|X)rtions.

It will lie noticed here that the word “Ixirne" in uswl as in 
8. 199 of the Railway Act, and the Knglish cases arising upon 
s. 34 above quoted adopt the principle that, if by statute a party 
is entitled to costs, it is implint that there is a right to recover, 
even though not so stated in express terms. See Metropolitan 
District K. Co. v. Sharjte (1880), 5 App. (as. 425.

Parliament cannot have intended that the party whom it has 
declared shall liear the costs of the arbitration would not lie com
pellable to pay them, nor can I see any reason, after a perusal of 
the whole Act, to limit the costs, where the company is entitled 
to them, by the amount of the compensation, which is declared to 
stand in the place of the land.

The provision for deducting the costs of the company from the 
compensation simply gives to the cc n pany a preference for its 
costs to the extent of the compensation over creditors of the 
owner who may be secured for their claim on the land and there
fore on the compensation which is substituted for it.
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The plaintiff's costs hen* have lieen settled by having been 
taxed and allowed by a judge as s. 199 (2) of the Act provides, 
and I have no jurisdiction to review that taxation.

There should Ik* judgment for the plaintiff for the amount 
claimed and costs. Judgment for plaintiff.

THE KING v. KEEPER OF HALIFAX JAIL.
Ex parte SIMPSON.

(Annotated).
Nova Scotia Supreme Court, Harris, C.J., Russell, Longley, and Drysdale, JJ., 

Ritchie, E.J., and Mettish, J. November SO, 1918.

Habeas corpus (§ I C—12a)—Nova Scotia Temperance Act—Informa
tion CHARGING MORE THAN ONE OFFENCE—POWER TO AMEND.

An information under s. 16 (4) of the N.S. Temperance Act charging 
more than one offence is bad, and the magistrate, at the commencement 
of the trial, refusing to amend, and then hearing the evidence to all the 
charges, has no power to make a conviction disclosing one offence only.

|S. 724 Criminal Code, R. v. Alward (1894). 36 0.11. 519, 522, applied.]

Motion for the discharge of the prisoner on a writ of habeas 
carpus, referred to the court by Russell, J.

Defendant, a physician residing and practising in the town of 
Dartmouth, was brought before the stipendiary magistrate of the 
town on an information laid by an inspector under the N. 8. 
Temperance Act charging him with having between certain dates 
mentioned “for other than strictly medicinal purposes" given 
“prescriptions calling for liquor contrary to and in violation of 
the provisions of the N.S. Temperance Act."

Objection was taken to the form of the information by counsel 
for defendant on the ground that it charged more than one offence. 
The magistrate, without making any amendment, proceeded with 
the trial and heard evidence and convicted defendant for having 
given “a prescription calling for intoxicating liquor contrary to 
and in violation of the provisions of the Act,” and adjudged 
defendant, for such offence, to pay a fine of $100, and in default 
to be imprisoned in the county jail for the county of Halifax for 
the term of 2 months.

On July 8, 1918, an ex jtarte application, on behalf of defendant, 
who had been committed to jail in default of payment of the fine 
imposed, was made to Chisholm, J., who granted an order calling 
upon the jailer to return forthwith the cause of detention of 
defendant and in the event of such return disclosing no other
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cause of detention tlian that stated in the warrant of commit
ment that defendant lie hailed to appear liefore the judge at 
chambers on July lti, on the hearing of a motion for his discharge 
from custody.

On July 16, defendant appeared and surrendered himself into 
the custody of the keeper of the jail. Russell, J., the presiding 
judge at chandlers, after hearing counsel for the prosecutor and 
for defendant, was of the opinion that the information and con
viction were liad for the reason stated liefore the magistrate, and 
would have discharged the prisoner, but referred to the full court 
the preliminary objection that the prisoner having secured his 
lilierty without notice anil without any return having lieen made 
was not entitled to the lienefits of a writ of habeas carpus or any 
statutory substitute in lieu thereof. In the meantime the prisoner 
was liailed to appear and surrender himself on the first day of the 
term, viz., Nov. 19, 1918.

The court having heard counsel and reserved judgment 
(November 20, 1918), Mr. O’Heam, for the prisoner, applied for 
his release on bail pending the decision on the motion to dis
charge.

On the adjournment of the court, judgment was reserved until 
2 p.m., when Harris, C.J., gave judgment as follows:—

In the case of Simpson liefore us this morning, the majority of 
the court think the prisoner should lie admitted to bail, himself 
and one surety in the sum of *400, to appear on Saturday, Novem- 
lier 30, at 10 a.m., to abide the judgment of the court. Drysdale, 
J.. and Ritchie, E.J., dissent.

If. J. O’Hearn, K.C., for prisoner; J. J. Power, K.C., for 
prosecutor.

Harris, CJ.:—8. 10(4) of the N.S. Temperance Act (8-9 
Geo. V., c. 8) provides that any physician
who for other than strictly medicinal purposes gives any . . . prescrip
tion calling for liquor . . . shall be liable to a penalty for the first offence 
of one hundred dollars, and in default of payment forthwith upon conviction 
to imprisonment for a period of two months.

An information was laid before the deputy stipendiary magis
trate against the defendant for that he did “for other than strictly 
medicinal purposes give prescriptions calling for liquor,” etc.

He was convicted for that he did “for other than medicinal 
purposes give a prescription," etc. A fine of *100 was imposed—
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it was not paid—and defendant was arrested and, thereupon, an 
application was made to Chisholm, J., for an order under the pro
visions of e. 181 of the Revised Statutes requiring and directing 
the keeper of the jail to return to the court or to a judge whether 
or not the said defendant was detained in such jail together with 
the day and cause of his having been taken and detained- the 
object l>eing to test the legality of liis imprisonment.

S. 5 of c. 181, R.S.N.S., provides:—
(1) Upon return to such order the court or judge may proceed to examine 

into and decide upon the legality of the imprisonment and make such order, 
require such verification and direct such notices or further returns in respect 
thereto as are deemed necessary or proper for the purposes of justice.

(2) The court by order or the judge by order in writing signed as afore
said may require the immediate discharge of the prisoner or may direct his 
bailment in such manner and for such purpose and with the like effect and 
proceeding as is allowed upon habeas corpus.

The order made by Chisholm, J., in the first instance con
tained a provision:—

That upon said return disclosing no other cause of detention than the 
warrant of commitment referred to that the said Henry 0. Simpson be bailed 
in the sum of $400 in one surety for his appearance on a motion to discharge 
him from custody on the commitment herein referred to and to receive judg
ment on said motion.

It appears that, later, the return of the warrant was filed in 
the prothonotary’s office, and, thereupon, the prothonotary with
out any other order of a judge admitted the accused to bail and he 
was released.

On the day fixed for the hearing of the motion by the order of 
Chisholm, J., the prisoner's counsel took the defendant to the 
sheriff’s office about 9.30 a.m. and said to the keeper of the jail 
that

Dr. Simpson desires to surrender himself into your custody as keeper of 
the Halifax gaol in connection with the habeas corpus proceedings pending 
this morning,
or words to the like effect, and the jailer says that, thereupon. 
Dr. Simpson surrendered himself into his custody. At 10 a.m. 
he says he took the defendant up to the Supreme Court room 
liefore Russell, J., when the motion was proceeded with and 
argued. The jailer says that in the interval between the sur
render and the hearing of the motion the defendant was in his 
custody as jailer.

On the motion before Russell, J., an objection was taken on 
behalf of the prosecutor that the judge had no jurisdiction to deal
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with the matter because it was urged the defendant was not 
then in custody. The judge heard the motion on the merits 
and thought the objections urged against the conviction and 
warrant for arrest were fatal, and that the defendant ought to lie 
discharged, but he referred the whole matter to the full court and 
ordered that the bail allowed by the order of Chisholm, J., lie con
tinued for the appearance of the defendant liefore the full court. 
He was, thereupon, released and when the matter was heard by 
the full court he again appeared in the custody of the jailer, having, 
it is alleged, surrendered himself on the day of the hearing.

The counsel for the prosecutor contends, by way of preliminary 
objection, that the defendant has disentitled himself to an order 
for his discharge liecause, as he contends, he was illegally bailed.

Kirst, he contends that bail cannot lie taken on a writ of habeas 
carpus examining a commitment in execution, and, second, if the 
judge could take bail in such a case, that he cannot do so ex parle 
and without passing on the return.

I think an order for bail should never lie made liefore the 
return of the jailer has lieen examined by the judge. It is quite 
unnecessary to go into the many objections to the course taken in 
this case.

It is unnwessarv in my opinion to decide the preliminary 
objection urged by Mr. Power, K.C., liecause, assuming the bail 
to have lieen unauthorised and void, I am unable to see how it 
defeats the application. The defendant was in custody when the 
order was granted by Chisholm, J., and when the application was 
heard he was in custody, and that is the condition of affairs which 
exists in every case where a judge after examining the return admits 
a prisoner to bail pending the hearing of a motion for his dis
charge. The only difference is that in the latter case he would 
lie at large in the meantime on a lawful order, whereas in the former 
his being at large was unauthorised. His being at large in this 
case at most amounted only to a negligent escape and he clearly 
could not tie punished .'or an escape under a. 185 of the Code. 
(See R. v. O'Hearon (No. 2) (1901), 5 Can. Cr. Cas. 531.)

The test is, I think, whether he was in custody when the order 
of Chisholm, J„ was made and when the case was heard by 
Russell, J.

There is no doubt that he was in custody on both occasions.
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Previous to the hearing before Russell, J., he had surrendered 
himself to the jailer and during the hearing he was in the custody 
of the court (Hurd on Hatieas Corpus, 319; Church on Habeas 
Corpus, 260) and Russell, J., so treated the case because he 
admitted him to bail until the motion could be heard by this 
court.

The case of He Bartel* (1907), 13 Can. Cr. (’as. 59, relied upon 
by Mr. Power, K.C., differs from this inasmuch as there the 
defendant was not in custody when the application was heard. 
In none of the eases cited were the facts similar to this, and they 
are all distinguishable. 1 think the preliminary objection fails.

It, therefore, becomes necessary to examine the grounds 
urged against the conviction, and 1 have reached the conclusion 
that under the circumstances the prisoner must lie discharged. 
The information charged the giving of prescriptions. The counsel 
for the accuse 1 on the trial objected to the information on this 
ground and asked for particulars and to be told the particular 
prescription for the issuing of which he was to lie tried and this 
information was refused. The case seems to he on all fours with 
R. v. Alward, 25 O.R. 519, at 522, where Armour, CJ., said:—

In this case there can be no doubt that more offences than one were 
charged in the information; that the justices, notwithstanding that the 
defendant’s counsel objected to the information on this ground, proceeded 
and heard evidence in respect of all the offences originally charged in the 
information; that they then amended the information by substituting August 
8 for July 8 therein and thereupon proceeded and heard evidence in respect 
of the substituted charge and, thereupon, dismissed that charge and made 
the conviction returned to this court. I think, therefore, that the principle 
of law I applied to the facts as I viewed them in Reg. v. Haten (1893), 23 O.R. 
387, is entirely applicable to the facts of this case however they may be viewed 
and that the conviction must be quashed.

Street, J., after stating the facts and distinguishing Reg. v. 
Haten (1893), 20 A.R. (Ont.) 633, said, at p. 523:—

It was, 1 think, the duty of the magistrates when the objection was taken 
to have amended the information by striking out one or other of the charges 
and to have heard the evidence applicable to the remaining charge only. . . . 
1 agree, therefore, that the conviction should be quashed.

This was followed in Rex v. Austin (1905), 10 Can. Cr.Caa.34, 
by Scott, J.

On the argument, I was inclined to think that if the informa
tion could not be read as including only one offence, yet the 
difficulty might be regarded as cured by s. 724 of the Code, but a
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careful consideration of the authorities has convinced me that 
this view is erroneous.

The prisoner should, in my opinion, be discharged. There 
will be the usual order that no action is to lie brought.

Rvssell, J.:—The prisoner was committed to jail for an 
offence under the Ijquor License Act, and was allowed to go at 
large having given his recognizance with sureties for his appear
ance at the time the motion for discharge under habeas carpus 
should come liefore the judge at chandlers. The matter having 
lieen argued before the judge at chamfers, he referred it to the 
court in banco and a recognizance was given, as before, for the 
appearance of the defendant on the first day of court. On that 
day, the prisoner surrendered himself under the terms of the 
recognizance and is now in jail.

For the reasons given in the opinion pursuant to which the 
case has lieen argued during the present term, I think the deten
tion of the prisoner was illegal and that he should be discharged.

It is argued that if the admission of the prisoner to bail was 
irregular anil without authority the court cannot now discharge 
the prisoner even if the imprisonment was illegal. 1 see no reason 
for that contention. After the return to the habeas corpus the 
prisoner was, as he is now, “under the control and direction of 
the court." If the application for his discharge is now dismissed, 
as counsel for the prosecution contends it should be, the prisoner 
must remain in custody indefinitely under an illegal commitment 
because he has honourably fulfilled the conditions of his recog
nizance by surrendering himself according to its terms.

I do not find it necessary to answer the question which has 
lieen very fully argued whether the judge who granted the writ of 
habeas corpus or the judge at chambers who referred the matter to 
the court had or hail not power to mlmit the prisoner to hail.

Dryhdalk, J.:—This man was convicted by a magistrate under 
the N. S. Temperance Act and was committed to jail. The con
viction was good on its face and the warrant of commitment good. 
Whilst he was in jail under execution, he applied for a writ of 
habeas corpus and by an ex fsirte order obtained bail improperly 
I «'fore any return was made. I am sure the order admitting him 
to bail liefore any return was made must liave been improperly 
obtained. At any rate, it is without precedent and should not
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havp been obtained. I think, in the result, it was an effort to 
defeat execution under conviction even if bond fide made, and I 
regard the release of Simpson under such onler as an abuse of the 
writ of habeas corpus. His release under such order, and the bail 
thereby directed, was nothing short of an esca|x-. I think he has 
been at large ever since. I find no commitment or legal custody 
of the man since. He says he surrendered himself to the chambers 
judge on the return of the writ. The record shews me only that 
the l>ail was continued and, in my view, continuation of I«il taken 
under a void order is no valid hail. He cannot walk into the court 
and sit lieside the deputy sheriff at hie will and say he is under 
legal arrest. But if he is in custody, what is his ground for dis
charge? He says, first, that the information is Ind in that it 
charged more than one offence, the information living for issuing 
prescriptions instead of one definite prescription. The Code is 
applicable, and by express language any defect in the information 
is cured. The conviction by the magistrate was for one offence 
only, and is good on its fare.

I think we cannot go liehind the conviction, unless we are a 
court of appeal to revise the magistrate on the merits. This we 
are not expressly by the Temperance Act. In the magistrate 
rests all opinions on the merits as well as incidental rulings on 
procedure.

The information gave fair notice of the charge. The plural 
covers the singular. I do not doubt that the accused had fair 
notice of what he had to meet. Tire magistrate's rulings as to 
procedure do not go to the jurisdiction and with his rulings I am 
not concerned. I do notice that he convicted for one definite 
offence, that it was covered by the information, and that the 
subject-matter and person were within the magistrate's jurisdic
tion. With such a good conviction and good warrant thereon, in 
execution undc-r such conviction, I decline to lend myself to any 
effort to defeat such execution.

I regret I am in a minority, hut I must say 1 find no authority 
to justify this court in exercising the functions of an appeal tribu
nal where the legislature has expressly said there shall lx- no 
appeal from the magistrate.

I would dismiss the accused's application.
Lonoley, J.. concurred with Drysdale, ,1.
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Ritchie, E.J.:—So far as the preliminary objection is con
cerned, Sin I won was in custody when the application for his dis
charge was made. Assuming that he was, as Mr. Power con
tends, illegally admitted to bail, then he was in the position of an 
escaped prisoner, liable to recapture, and as to detention under 
the original warrant of commitment. He was not recaptured, 
but he surrendered hin self into custody ; the moment he did so I 
think he was caught by the warrant referred to in the return 
which was in the hands of the keeper of the jail. Under that 
warrant he is now, and was at the time of the hearings, in custody. 
The information is alwolutely bad because it is in direct violation 
of the statute* in that regard. The conviction referred to in the 
warrant is good on its face, tieing for one offence only, and the 
question is whether the defect in the information is cured by the 
curative sections of the statute. Charging more than one offence 
is alwolutely prohibited by the statute. I cannot follow the logic 
which lea<ls one to the conclusion that parliament intended that, if the 
specific prohibition was violated, no objection could Is* taken. 
Before I can come to this conclusion, I must have something more 
than the general words in the curative sections. I think specific 
language is required. I am not unaware that there is authority 
against this view, but not authority which is binding upon this 
court. Every man, no matter how guilty he may be, is entitled 
to a fair trial, and it is an elementary principle of criminal law 
that a man on trial should have fair information and reasonable 
particularity as to the offence* chargee! against him. Such infor
mation and particularity we*re elenied to Simpsem on his trial.

In my opinion, the application for eiischarge should be granted.
Mkllihh, J.:—I have e*ome to the conclusion that no proper 

charge was made against the accused which would justify the 
magistrate in proceeding thereon and making the conviction com
plained of. The prescribing of liquor for purposes not strictly 
meelicinal is not made a generic offence under the Act like selling 
or keeping liquor for sale. The latter offences may, in their 
nature, be continuous and may Ik* proven by definite specific acts. 
But the Act makes it an offence to grant “any prescription” 
calling for liquor for purposes not medicinal, and I think More 
any one can Ik* convicted of such an offence, such a charge must 
Ih> made against him to give the magistrate jurisdiction.
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Annotation.

The charge in this case is for granting “prescriptions,” illegally, 
between specified dates. This must mean that the accused had 
committed more than one specific offence against the Act. I 
think the accused was entitled to know specifically what one 
offence he was charged with before the magistrate could proceed 
to try him. I think the accused was improperly admitted to 
bail after the return was made to the order of Chisholm, J. Russell, 
J., was of the opinion, however, that this did not preclude him 
from dealing with the legality of the prisoner's detention as dis
closed in the return. With this view I am not prepared to <lis- 
agree. The accused was only admitted to bail apparently pend
ing the hearing before Russell, J., who enlarged the bail pending 
the hearing before this court to which the application was referred 
by him.

With some hesitation, 1 have come to the conclusion that the 
question whether or not the accused was entitled to bail either 
upon the order of Russell or Chisholm, JJ., is not a matter which 
really affects the merits of this application. If the application be 
refused, I think the accused will have to serve out his term of 
imprisonment or pay his fine. If his detention under the com
mitment is illegal, however (ami he is, I think, so detained not
withstanding the bail which really présupposés such detention) 
he is entitled to his discharge.

Whether such detention lie illegal is, 1 think, really the pnly 
question Indore us. 1 resolve any doubts 1 may have in favour 
of liberty and think the accused entitled to his discharge.

Prisoner discharged.

ANNOTATION.
Ball-Pending Decision on Writ of Habeas Corpus.

By W. J. O’Hearn, K.C.
Ex parte Simpson is authority for the proposition that, pending the 

decision on a writ of habeas corpus and after a return made, the prisoner may 
be bailed even when in execution. Some confusion has arisen in consequence 
of the opinions of different text writers. Archbold, in his Crown Office Prac
tice (1844), pages 330, 338 and 339, in discussing the question of bail, states 
that the prisoner will never be bailed while in execution. He evidently is 
discussing the Statute of Charles (1789), which, on the face of it, excludes the 
operation in cases where the warrant of commitment discloses felon) or 
treason, or where the party is in execution. See s. 3, 31 Car. II.

The Statute of Charles is a bail statute and never applied in any case 
where a prisoner was in custody under sentence. It was a statute passed to
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secure the more expeditious hailing of misdemeanants. A prisoner in cus
tody committed for trial for felony could not get bail under it; but, was 
obliged to seek recourse under the common law writ of habeas cor pu*. In all 
cases, where the party is under sentence, the application is made at Common 
Law. See Hurd, pages 86. 398: R. v. Johnson (1912), 1 D.L.R. 548, 19 Can. 
O. Cas. 203.

After a return is made to the writ of habeas cor pu* the officer of the court 
issuing the wTit has power to bail, {lending the decision. See Hurd on Habeas 
Corpus, p. 319; Church, p. 260; Barth v. dise (1870), 12 Wallace (U.8. 
Sup. Ct.), p. 402; and bail may be granted even when the applicant or relator 
is in execution. See Rex v. Reader (1795), 1 Strange 531, 93 E.R. 681; Re 
Bailey (1854). 3 El. A Bl. 607, at 609-till, 118 E.R. 1269; Re McKinnon (1866), 
2 U.C.L.J., N.8., 324, at p. 329; R. v. luanachuk (1918), 13 A.L.R. 549.

Bail is granted on the theory that, once the writ is issued and a return is 
made, the detention on the original warrant of commitment is suiierscded 
and its effect temporarily suspended and the prisoner is detained landing the 
decision of the writ, not on the commitment, but under and by virtue of the 
writ of habeas corpus itself. The remedy by habeas corpus to test the validity 
of a conviction against the defendant antedates the statute of Charles and, 
perhaps, Magna Carta itself. See Hurd, p. 132.

LAY v. RATZ.

Alberta Supreme Court, Amtdlale Division. Harvey, C.J., Stuart. Beck and 
Hyndman, JJ. December 5, 1918.

1. Contracts (§ VIA—413)—Vendor’s repudiation—Action by purchaser
to establish—Time for delivery not arrived.

Upon a vendor’s repudiation of an agreement for sale of goods, the 
purchaser is entitled to bring an action to have the agreement established, 
although the time for delivery of the goods sold has not arrived.

2. Receivers (§ I A—10)—Court justified in granting Injunction-
Injunction ineffective—May appoint receiver. pefl

Where the circumstances are such as to justify the court in granting 
un injunction against the disposition of goods, and where it is made to 
appear that an injunction is likely to be ineffective, the court may appoint 
a receiver to take actual possession of the goods.

Appeal from the judgment of Hie Honour Judge Winter, 
who gave judgment dismissing the plaintiff’s action on the ground 
that it was brought too soon in any rase, and giving judgment 
for the defendant on his counterclaim for $50. Reversed.

E. Coleman, for appellant; S. //. Adams, for respondent.
The judgment of the Court was delivered by 
Beck, J.:—The facts, as I find them to be, are as follows:— 

Katz, the defendant, was living in a rented house in Calgary with 
his wife and a young woman relative. He was proposing to leave 
town, and, consequently, to sell his household furniture. Kay, 
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the plaintiff, heard of th's in some way and went to Rats's house. 
There, on Wednesday, March 20, 1918, they made a bargain 
Itati signing a memorandum drawn up by Kay in the following
terms:—

Mar. 20, 1916.
Sold to Mr. C. Kay the following good*

(The furniture waa then listed) 
to l>e called for Monday afternoon. Address:

651 Center Ave., Brigeland.
The above goods sold for.......................................... 1116.00
Deposit.......................................................................... 6.00

Balance..................................... Sill.00
(Sgd.) Andrew Rati.

It ap|>ears that the defendant wanted 1133.50 for the goods, 
lnit, after some negotiating, agreed to accept SI 16. The defendant 
sent for the plaintiff the next day, Thursday, and said he had 
made a mistake of $26, and that, if the plaintiff wanted the goods, 
he must pay $26 more, offering, if the plaintiff did not take them, 
to return the $5 deposit. The plaintiff replied that he did not 
consider the goods worth more than he had agreed to pay for them, 
and insisted upon the bargain being carried out, and threatened 
suit if necessary. The defendant said he would keep the goods. 
The plaintiff was ready to pay the balance of $111 in exchange 
for the goods.

If there was a mistake, there was none on the plaintiff’s part.
The plaintiff commenced his action on Friday, March 22, 

setting up the agreement, and the defendant’s repudiation of it, 
and claiming the goods or their value, damages, a replevin order, 
specific performance and an injunction against the selling of the 
goods. On Saturday, March 23, the plaintiff obtained an interim 
order from the District Court Judge. It contained an undertaking 
on the part of the plaintiff :—

The plaintiff, by hie counsel, undertaking to abide by any orders aa to 
damages which this court may make in case it should hereafter be of the 
opinion that the defendant shall have sustained any by reason of this order 
arid Injunction which the plaintiff ought to pay.

It restrained the defendant from making any disposition of 
the goods; it authorised the plaintiff to pay into Court the $111 
in substitution for the bond required upon the issue of a replevin 
order (and this was done) and, this lieing done, directed the sheriff 
to take the goods and hold them until the issues in the action were 
determined.
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Such an order, so far as it went lieyond a mere injunction, was 
quite justified by our rules of procedure relating to replevin (rules 
44)7-470) which, like our earlier rules, made replevin proceedings 
merely collateral and subsidiary to an action respecting the goods 
and which, going lieyond the earlier rule-, more nearly assimilate 
them to proceedings for a receiver order. It was found by the 
trial judge, I think rightly, that the plaintiff was not entitled 
to the actual possession of the goods until Monday, March 25. 
Nevertheless, where the circumstances are such as to justify the 
court in granting an injunction against the disposition of goods, 
1 am of opinion it may go the further step, where it is made to 
apjiear that an injunction is likely to lie ineffective, of appointing 
a receiver to take actual jiossession of the goods. Such a ease 
was made here, u]>on the affidavit filed upon the application for 
the order and was fully confirmed by the evidence at the trial.

The only rcjiorted case nearly like the present, that I have 
found i- Taylor v. Eckersley (1876), 2 ( h. 1). 302, (1877), 5 Ch. 
D. 740. See also 34 Cyc. tit. Receivers, p. 68.

The order made in the present ease was, in effect, a receiver 
order; had it been one which gave the actual custody of the goods 
to the plaintiff instead of the sheriff, as is usual in replevin. I see 
no raison at the moment for looking at it differently. The question 
of security or indemnity to the defendant being carefully con
sidered. In this view the plaintiff was justified in bringing his 
action liefore the time at which he was entitled to possession 
had arrived, the action lieing one for an injunction and, in effect, 
a declaration of a right to specific performance. The additions 
of claims for other relief, to which, at the moment he was perhaps 
not strictly entitled, in no way invalidated his proceedings, nor 
did it increase the costs.

The action, therefore, was, in my opinion, not prematurely 
commenced and in the evidence 1 think the plaintiff was entitled 
to have the agreement established. The order for an injunction 
and, under the circumstances for a receiver, lieing, as I find, 
justified, the defendant was not in my opinion entitled to any 
damages by reason of lieing deprived during a part of Saturday, 
Sunday and the early hours of Monday, of the use of the goods. 
Had he been so entitled as under different circumstances, a pur
chaser against whom a similar order should be made, might be
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entitled—he would, 1 think, lie entitled to recover them—not 
upon a counterclaim but upon the plaintiff’s undertaking con
tained in the order. Set* Albertson v. Seeord (1912), 1 D.L.R. 
804, 4 A.L.R. 90.

I would, therefore, allow the apjieal with costs and direct 
judgment to be entered in the Court below for the plaintiff declar
ing the validity of the agreement and declaring the plaintiff 
entitled to the possession of the goods. The plaintiff should have 
liis costs of the action. The counterclaim should be dismissed 
without costs. The moneys in court should lie charged with the 
costa to which the plaintiff has lieen declared entitled.

Apjteal allowed.

CAN. JOHNSON AND 1CACKAY v. S.S. “CHARLES S. NEFF."

Ex. C. Exchequer Court of Canada, lludyin*, L.J. in Adtn. Ajnril 27,1918.

Salvage (8 I—4)—Mode or estimating amovnt—Costs -Distkihution.
In finding the value of salvage services, amongst other circumstances 

the court must consider t he degree* of danger to which the salved vessel 
was exposed, ami from which she was rescued by the salvors, and the risk 
incurred by the salvors in rendering t heir services and the mode in which 
the services were rendered. The value of the vessel salved, while impor
tant, is not decisive. There is a difference owing to conditions rendering 
disaster less probable in the amount to Is* allowed for salvage services 
on the Great Lakes and on the high seas.

Statement Consolidated notions for salvage.
./. A. //. Cameron, K.C., and R. S. CommiIh, K.C., for plaintiff 

.Johnson and the crew of the ship “Sarnor”; C. V. Langs, for 
idaintiff Mack ay: M. ./. O'Reilly, K.(\, and IV. R. Scott, for ship 
“C. 8. Neff” ami the underwriters.

HhuftmLJ‘ Hudgins, L.J. in Adm.:—jConsolidated action for salvage tried 
before me at Toronto on the 27th and 28th days of March, 1918. 
The ship “Sarnor," on Nov. 29, 1916, about 10.15 a.m., went to 
the assistance of the ship “ Neff,” then at anchor 6 miles off the 
south shore of Lake Erie, near Dunkirk, N.Y. The ship had lost 
her profiler alsmt 6 a.m., through striking some submerged 
obstacle. The “Neff” was taken in tow, and brought safely to 
Port Colliome. Just outside the harbour, the “Sarnor” cast off 
the tow line and tied up to the “ Neff" in order to lletter make the 
harbour. The o|ieratiou took about 5 hours and was performed 
without any untoward incident .

I have come to the conclusion that the plaintiffs arc entitled to
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salvage. The “ Neff" is a steel steamer, eanal size, 226 ft. long by 
40 ft. lieam, the value which I find to lx1 ÜMMMMM) in her damaged 
condition when found by the salvors. She had a cargo of 1,293 
tons of pig iron, worth alxmt 832,(MM), and the freight l>eing earned 
thereon from East Jordon, Mich., to Buffalo, was stated to lie 
42,000. The loss of her propeller hail injured the low pressure 
port column and the pump bracket was fractured. These injuries 
reduced her pumping capacity. She was off a shore said to lx* 
strewed with Ixnilders and likely to lxx*ome a lee shore if the wind 
should shift, as it did at 3 p.m. that day. Her mate, Lindeman, 
said that the weather glass shewed that something might develop, 
and that if the sea got up there would lx> danger. Her captain, 
Doak, agrees as to the warning given by the barometer, which 
licgan to drop on the morning of Novemlx»r 28, and says that he 
went over to the south shore of Lake Erie to avoid a sea if the wind 
shifted and increased, as was indicat'd. He says that with her 
wheel gone there would lx* danger, but not otherwise. He. in 
fact, sounded distress signals to attract the attention of several 
ships which passed. His ship was, of course, helpless and had to 
de|X‘nd on her anchors holding, if it came to blow. It was shewn 
by the weather bureau records that on the morning of November 
29 them was a fresh to strong westerly wind, cloudy at Port Col- 
IxHTie, and ixissibly raining on the south coast of Lake Erie, and 
that in the evening the wind shifted to the sonthwest. Its velocity 
near Dunkirk was between 20 and 32 miles an hour. Its effect 
may lx* deduced from the fact that after the ship “Neff” was in 
Port (’ollx)rne she had to lie shifted by two tugs to the inner 
harlxmr on account, of the freshening of the wind, which Capt. 
Doak describes as “strong wind, squally,” and that the “Samor,” 
after leaving next morning, laid up all that day Ixdiind Long Point. 
On the other hand, the “Neff’s” captain says he was in the usual 
line of travel to Buffalo. This is denied by Johnson, who puts the 
‘ Neff” eight or ten miles off the lxiaten track. But it appears 
that lx‘tween fi a.m. anti 10 a.m. three vessels, at least, passed, but 
without resending to the signals. The prolxability of other 
assistance is an element in lessening the amount allowed for 
salvage. The IVtrro (1880), 12 P.D. 52.

As events turned out, the weather did not become heavy until 
Port Colborne had been reached. But tln-re was apprehension of
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danger, and, as I view it, some real danger if the “Neff” had been 
left where she was without any means of propulsion, depending 
wholly upon the anehors or other passing assistance and with a 
glass which had lieen falling for over 24 hours.

I am not impressed with the argument that the operation of 
salving was attended with any great danger or difficulty. The 
“Sarnor” is a single-screw wooden vessel of 1,152 tons. 237 ft. 
long and 38 ft. beam, with a carrying capacity of 1.000 to 1,100 
tons. She was steaming light, going to Erie, Pa., for a cargo of 
coal. Her captain, Johnson, says he saw the “Neff”2 miles off, 
the sea was not rough, the vessels came within 10 to 15 ft. of one 
another and the tow line was passed without trouble, while the 
voyage across was uneventful. There is, however, always danger 
in the n ancruvring of a wooden vessel when near a sti-el ship, both 
in getting the line, straightening up to tow and in going alongside 
to tie together, and there is some risk to the crew from the unusual 
operation.

While, therefore, I hold it to lie a true salvage case within the 
authorities, I am unable to find that the element of danger or risk 
to the salving vessel was important enough to call for any excep
tional compensation. The proper rule in fixing the amount is 
stated in The Chelah (18G8), L.K. 2 P.C. 205, that in estimating 
the value of salvage services the circumstances, among others, to 
be considered by the court are the degree of danger to which the 
vessel was exposed and from which she was rescued by the salvors, 
the mode in which the services of the salvors were applied and the 
risk incurred by the salvors in rendering the services.

I think the excessive emphasis placed on the value of the salved 
vessel as an element is due to an imperfect appreciation of tin- 
various considerations to lie weighed in fixing the amount of 
salvage-; The Amérique (1874), L.R. 6 P.C. 408. Reference may 
also be made to 26 Halsburv's Laws of England, secs. 880-883, and 
to the case of The Benrinchnoor (1011), 14 Can. Ex. 23, which is 
helpful in determining the quantum.

There is always to In* lx>me in mind the difference between 
salvage on our Great Lakes and that at sea. While often the peril 
is as great and the skill as manifest, there are conditions that fre
quently render disaster less probable.
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In a rasp which hears much resemblance to this in its details, 
this element is thus very lucidly stated.

In The Spokane (1895), 67 Fed. Rep. 254, at 257, a case decided 
in Wisconsin by a judge appropriately named Seaman, J., he 
observes:—

The “Spokane" was found in the open waters of Lake Michigan, entirely 
disabled in her motive power, and helpless to reach any port for refuge or 
repair, at the close of the season, when serious storms were to be apprehended, 
and when a falling barometer indicated a storm (tending, she was Hying the 
signal and sounding the whistle of distress. . . . The delicate and diffi
cult question remains to determine an amount for this salvage which shall 
not only recompense the service, but shall be a just reward for it, and shall 
also serve as an encouragement of others to like action. At the same time, 
the court ought not to impose more t han should be justly paid by the respond- 
ents in view of the extent of peril from which the vessel ana cargo were rescued, 
or an amount that would constitute a precedent discouraging vessels in dis- 
tress or peril from invoking and accepting necessary aid. . . . Upon 
these lakes commerce has assumed vast proportions;* vessels up and down 
pursue a régula, and well-defined course, often within sight of shore, and, in 
case of distress, are not liable to remain long out of sight of other vessels; the 
newspapers publish the fact of passing Detroit and other points, so that the 
progress and position of all vessels are approximately known; good harbours 
are frequent; the towage of large vessels, barges and rafts has become a 
feature of this navigation, and only storms of the utmost severity are regarded 
as dangerous to such undertaking. The allowance for salvage must be made 
in conformity with these modified conditions. There are few reported decis
ions in reference to salvage service on the lakes; none has been cited justify
ing the allowance claimed by the libelant. I am satisfied that it would not 
subserve the public interest, and would not be just between the parties to 
allow so large an amount for salvage under the circumstances shewn.

The amount finally awarded was 13,600, and the value of the 
salved vessel and cargo was $320,000, and that of the salvor 
$125,000.

The salving of the “Neff” delayed the business of the “Samor” 
some five days at a period of the year when maritime risks are 
greatest. The chance of being frozen in between Montreal and 
Lake Erie is not inconsiderable. She was uninsured. The plain
tiff Mackay claims 50 hours detention. The daily expenditure is 
put at $108.10 by the plaintiff Bonham, who says that he was 
delayed 4 or 5 days. At the utmost, then, the extra expense would 
be $540, and at the least, 50 hours, about $250. Towage, which 
according to the contention of the captain of the “Neff,” is the 
correct description of what was done, would have cost, according 
to him, an amount which, having regard to the number of hours 
occupied in going and coming while towing, I should estimate at 
$250.

I come to the conclusion that, having regard to all the circum
stances in evidence, the proper amount to allow as the value of
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the salvage service would lie $2,600, to lie distributed lietween the 
ship, the cargo and the freight. As the cargo has lieen discharged 
and is not before the court, this will mean judgment in this action 
for t'1,800 against the ship, distributable $1,350 to the owners and 
$450 to the master and crew. To the master I apportion $150, to 
the engineer $150, and to the remainder of the crew *150. Kee 
Cox v. May (1815), 4 M. & S. 152; 105 E.R. 791; Kennedy on 
the Law of Civil Salvage, pp. 180, 186. The Raitby (1885), 10 
P.D. 114. The Slephie (1914), 15 Can. Ex. 124.

Of this the sum of $1,650 will be paid into or left in court pend
ing further order. This is owing to the litigation arising out of the 
relations lietween the parties plaintiff. The amount allowed to 
the crew will lie divided equally among its memliers.

The plaintiffs should have the costs of the action brought by 
Mackay throughout and of the action after the consolidated order, 
to lie paid by the ship. As to the Johnson action it was advisable, 
and in one sense necessary, in that it resulted in the arrest of the 
ship and the giving of security on her release. But as it was 
brought without leave (see rule 18, ► ub-s. 2), and was without doul n 
a most oppressive one so far as the amount claimed was concerned. 
1 will only give the plaintiffs in it the costs of the action up to the 
consolidation order, but not including therein any costs of or con
cerning the bail or the release of the vessel or consequent ll)Kill the 
order made therefor other than what would have lieen incurred if 
the claim had lieen stated at a more reasonable sum, say $5,000 
1 follow in this the precedent set by Drysdale, J., in The I'ranimi 
(1913), 15 Can. Ex. 102, and am not adopting the severe action of 
Butt, J„ in The Agamemnon, 5 Asp. 92, although there would lie 
some justification if I did no. 1 do not, however, intend, in dis
using of the costs, to interfere in any way with ant orders made, 
by Maclennnn, J., in so far as they award costs to cither party 
unless by the terms of any order or orders they properly full 
within my jurisdiction to dis]iose of. The counsel fies at the trial 
in the ronsolidatol action will lie divided by the ngistrar when 
taxing costs, hating regard to the fart that there turned out to lie 
no real reason for separate representation of the master and crew, 
which 1 iiermitted because of the strained relations lietween 
Mackay and Johnson and Bonham. I do not sec that 1 can do 
anything towards reimbursing the ship or the underwriters for 
their expenditure of $1,050 when giving bail to obtain the release
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of the vessel. The fixing of the amount was clone in Montreal, 
where that matter could have been dealt with if proper evidence 
had l>een adduced l>efore Maclennan, J.

I should jierhaps call attention to the extraordinary method 
adopted in keeping the log on the “Sarnor.” There are two logs 
produced, the official one having been written first and the scrap 
log last; and to the interpolation of the won! “west” in the latter. 
The evidence of the mate of the “Sarnor” was very unsatisfac
tory on this point.

The testimony given on behalf of the plaintiffs, as to the value 
of the services, was quite worthless, and may l>e measured by the 
difference between the original amount stated in Port Colborne to 
Mackay, t.c., $10,000 to $15,000, and the amount for which the 
second writ was issued, viz., $117,000.

Re RURAL MUNICIPALITY OF SPRUCE GROVE.
Allierta Supreme Court, Walsh, J. December 21, 1918.

Schools (6 IV—74)—School taxes—Requisition by trustees—Levy by
MUNICIPALITY—LEVY ILLEGAL IF SUFFICIENT FUNDS IN HAND TO 
MEET REQUISITION.

Under s. 24 (a) of the School Assessment Ordinance (Alta.) and s. 295 
of the Municipal District Act (formerly the Rural Municipality Act) it 
is the duty of the municipality to levy and collect the taxes requisitioned 
by the school trustees and pay the proceeds thereof to the treasurer of 
the school district. Under s. 80S of the Act the amount so requisitioned 
l>eco»ic8 a debt due and owing by the municipality to the district. If at 
any time after paying the amount requisitioned there is a lltjjjfccc to the 
credit of the municipality it should be utilized in meeting the next requi
sition, but if the municipality has funds on hand sufficient to meet the 
requisition it is illegal for it to make* a new levy and retain such funds. 
The school rate struck in a district should not be more than reasonably 
required to meet the amount of the requisition.

Special Case stated by leave of Walsh, J., under r. 218, before 
any proceedings have l>een instituted, to determine the legality 
of certain school tax levys by rural municipalities.

P. (i. Thompson, for municipality; //. C. Macdonald, for 
school districts and ratepayers.

Walsh, J.:—The facts are set out with great fullness in the 
case but for my purposes may lie stated very briefly. Huron 
School District No. 525 ami Splan School District No. 475 an» 
rural School Districts which are included wholly within the limits 
of the Rural Municipality of Spruce Grove No. 519. In the 
spring of 1918 the trustees of the Huron School District requi
sitioned the municipality to levy, and collect $1,300 in taxes, and 
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the trustees of the Splan District similarly requistioned it to levy 
and collect in taxes $1,500. At the time when these requisitions 
were made, the municipality had in hand for the Huron District 
$1,419.08 and for the Splan District $2,244.77, as the result of tax 
collections made in the years 1916 and 1917, which exceeded in 
the aggregate, by these sums, the aggregate of the amounts requi
sitioned by the» trustees of the respective districts for those years. 
In other words, the municipality collected in 1916 and 1917, in 
school taxes, $1,419.08 more than the trustees of the Huron Dis
trict and $2,244.77 more than the trustees of the Splun District had 
asked them to. There was, therefore, in the hands of the muni- 
cipality, when these 1918 miuisitiona can:e in, more money than 
was needed to meet them. At that time, the municipality was 
engaged in litigation with one of its ratepayers, in which the 
legality of the assessments of the preceding years was questioned 
and Itcing fearful that the same might In- held to Is* invalid and 
that a refund of the taxes realised thereunder might lie ordered, 
determined to proceed to the levy of the amounts thus requi
sitioned, rather than utilize, for that purpose, the money so in 
their hands. Tlie litigation, above referred to, resulted in favor 
of the municipality, so far as the question of the legality of the 
assessment and the collection of taxes thereunder were concerned. 
It has proceeded, however, with the levy and collection of the 
1918 school taxes, and the surplus for each district alwve referred 
to is still in its hands. Upon these facts, the muniei|)ality and the 
school districts and certain ratepayers have concurred in sub
mitting the following questions:— 1. What disposition should 
be made of the surplus funds in the hands of the municipality to 
the credit of the Splan and Huron School Districts respectively 
as of January 1, 1918? 2. Is the assessment and levy for school
taxes for the year 1918 good in law? 3. If the assessment and 
levy for school taxes for the year 1918 be had in law. what dispo
sition should lx* made of the taxes already collected under such 
assessment and levy? 4. What other directions or declaration* 
does this honourable court deem proper to t>e made in the premises ' 

These districts have, in themselves, no taxing powers. Under 
s. 24a of the School Aw*«ament Ordinance ami s. 295 of what 
was the Rural Municipality Act, but is now known as the Muni
cipal District Act, it is the duty of the municiixUitv to levy and 
collect the taxes requisitioned by the trustees and pay the pro-
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ceeds thereof to the treasurer of thesch<K)l district. Under h. 308 
of the Act, the amount ho requisitioned lieconies a debt due ami 
owing by the municipality to the district. My conception of the 
situation created by the ordinance and the Act, as l>etwecn the 
municipality and the district, is tliis, that the municipality is 
liable for the payment to the trustees of the amount covered by 
their requisition, but that to indemnify itself against that liability 
it can and it must collect from the ratepayers of the district the 
amount of the same, by levying a rate which will produce the 
amount, making, under s. 293 of the Act, due allowance for non
payment of the taxes. Now, it is never iiossible to realize in 
taxes in any given year the exact amount of the requisition. It 
always liappens that some of the current year's taxes are unpaid 
and that some of the arrears of former years come in. But whether 
or not the taxes come in. tin* municipality is liouml, under s. 308 
of the Act, to pay the amount of the board s estimate in quarterly 
instalments, and when payments of the taxes are made they ‘«re 
plans! to the credit of the board. I think that the accounts 
between the two liodics are practically open, running accounts, 
which are never closed. On tin* one side are the payments made 
to the Ixiard, on the other side are the credits realized by tax col
lections. If, at any time, there is a balance to the credit of the 
hoard it should Ik* utiliznl in meeting the next requisition. The 
request of the board to the municipality is to provide it with 
certain funds. If it has money on hand with which the same 
can lie met, either in whole or in part, it is, I think, the duty of the 
municipality to so apply tin* same and make the levy for the 
balance. This is, 1 think, tile spirit of the legislation. At any 
rate it is, in my opinion, the only way of working it out in practice 
with perfect fairness.

I would answer question I by saying that these surplus funds 
should lie utilized to pay the 1918 requisitions of the districts 
to the extent of those requisitions ami that the balance should lie 
retained by the municipality and applied pro Undo u|mn future 
requisitions of the districts.

1 would answer question 2 by saying that, in my opinion, 
the school tax levy of 1918 is illegal, because it was unauthorized 
in view of the fact that the municipality had in hand, when it 
wits made, funds more than ample with which to meet the requi
sitions.
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It wna objrrtnl, in argument, that this di*|Nisitioii of the 
matter will result in injustice to the ratepayer* of the preceding 
year*, a* the surpluses now in hand, are the result of excessive 
levies in those years, while the 1918 ratepayers will In- entirely 
relieved from taxation for school purposes this year. That is 
true, hut it seems to me to Is- unavoidable. The proper theory 
of taxation, I suppose, is that each year's burden shall In- Ixjrnc 
by that year's taxpayers, but in practice that is inqxissible. Arrears 
from former years always come in and an- utilised for payment of 
current liabilities, ami, to that extent, the ratepayers of those 
years are contributing to the current year’sexpenaes. Some current 
year's taxes are always unpaid and to that extent the ratepayers 
of the current year an- avoiding their contribution to the cx|ien- 
ditures of that year and are rendering their taxi* an asset for the 
future. The present trouble is but an aggravation of these ever- 
recurring experiences. The only way to treat the <|uestion is, 
I think, to n-ganl the district as an entity and to disregard 
entirely the individual* who constitute its tax-paving |xipulation.

Referring to question 3, I would say that, as a matter of law. 
this must de|N-nd upon the circumstances under which each par
ticular patinent of taxes was made and. without knowledge of 
them, I am not able to answer this question. As a matter of 
equity, however, they should lie returned to the ratepayers from 
whom they were received. 1 would advise that they In- transferred 
to a suspense account, so as not to In- mingled with the funds of 
the districts arising from former levies and so made more easily 
distributable amongst those entitled to them, if refunds are to 
he made to the ratepayers.

Referring to question 4 1 have only one remark to make, and 
that is that the school rate struck in lx>th districts in the year 
1910 and in the Splan District in 1918 is so outrageously high 
as to lie, in my opinion, illegal. The limit of the power of the 
municipality to inqioee a rate is the amount of the Board’s requisi
tion, with a due allowance for non-payment of the taxes. A 
levy in excess of that is unauthorized and, therefore, illegal. In 
1910, the municipality imposed a rate in the Kplan District which 
would have realised two and a half times the amount of the Board's 
requisition and in the Huron District one which would have 
yielded more than half as much again as the requisition if all the
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taxes had l*en paid. This year in the Splan District the requis
ition is for $1,500 and, yet with $4,025.50 arrears on the roll and 
$2,244.77 cash in hand, the municipality imposed a rate which 
would yield $4,107.45, if full collection of the current year's 
school rate is made. This is, upon the face of it, at least so mon
strous as to be absolutely unsupfiortahle and I would advise the 
council of the municipality to exercise more care in this respect 
in the future. Judgment accordingly.
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PRATTE v. VOISARD.
(Annotated.)

Supreme Court oj Canada, Sir Chari** t'Uzpatruk, C.J., and Uavien,
Idington, Anglin and Brodeur, JJ. October 8, 1918.

Evidence (f VI M — 660) — Hand*anise - Proof or - Testimony or 
kx PEars—Com pa rison .

Under the law governing proof in the Province of lonelier, t lie testimony
of expert* in handwriting hy coiiiiwiwui i* admissible.

(See annotation following; see also annotation. Id B.L.It. 50.Y]

Appeal from the judgment of the Court of King’s Bench, ®tatemee^ 
ap|M*ul side, reversing the judgment of tin- Superior < ourt. Drouin.
J., District of Three Rivers, which maintained the plaintiffs' 
action with costs. Reversed.

Alex. Taschereau, K.C., and E. Fabre Surveyer, K.t for appel
lants; Bclcourt, K.C., and St. iMurcnt, K.C., for respondent.

Fitzpatrick, C.J.: This is an action to set aside a will as Kmratrtck.CJ. 
fraudulent.

The testator, Kdouard Voisard, was a farmer and a bachelor.
He died on September 11, 1915, at the age of 7f>. shortly after 
meeting with a serious accident. He left an estate valued at 
about $40,000.

At the time of his death, he had, living with him, his nephew,
Narcisse Voisard, and two old women named 1 a mise and Olivine 
Leecadre. These women, who were sisiers, had kept house for 
him, and his father liefore him, for many years.

In answer to the inquiries of tin1 relatives who attendri the 
funeral, Ixniisv Ix-scadre said that she knew of no will made by 
the deceased. But four days Inter she produced a holograph will 
<lat«*d August 15, 1915, which she said she had found under the 
mattress of the dirensed's lied. This will, which was proved on 
Septendier 29, 1915, is tin* one now sought to In* set aside.

12—44 D L R
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Al tin- Iri» 1. diauments, admittedly in the handwriting of 
tin testator « nil of ixiuisc Ixscadre. roqievtively, won- put in for 
tin purpose of companion. Drouin. J., by whom the earn was 
tried, olnerves that the writings of the testator shew him to have 
been a n.an of education, capable of expressing himself correctly, 
whilst in the will we find:—
une ignare manière de dire, une orthographe pleine d'incorrection, et une 
écriture bien inférieure à la Senne.

And, comparing the writing of l-ouiae Ixwcadie with that of 
the will, he says:—

La similitude eet tellenient frappante et probante qu'el e Haute aux 
yeux dee moine experte : 
and further:—
la physionomie générale de l'écriture est aussi parfaitement la même que 
différente de celle des écrits prouvée avoir été faits par Edouard Voisard.

The judge also says that, as a witness, I/mise Lescndre shewed 
herself unworthy of credit, and he concludes that the will in li
ent irety was composed and written by tier.

The ( 'ourt of King's Henrlt reversed the judgment, ( 'rose and 
Carroll, .1.1.. dissenting.

Pelletier, J„ who delivered the judgment of tlie majority of 
the court, admits, as every one necessarily must, that at first sight, 
a comparison of the handwritings is must convincing in favour of 
the appellant’s theory. But, he says:—

Si le procédé de la oom|iaraison des écriture, n'est pas infaillible, y a-t-il 
au dossier, dan. l'ensemble, la preuve suffisante pour maintenir l'action.

It must, indeed, lie admitted that proof by comparison of 
handw riting is not infallible. But, where it is so certain, as the 
trial judge has found, it must have great weight. For, in many 
eases, what other evidence of forgery tould lie made? Evidence 
in support of or against it can, however, of course, he offered.

Counsel for the respondents strenuously argued that “under 
the law governing proof in the Province of Queliec, the testimony 
of experts in handwriting by comparison is not recognised or 
admitted." And in sup|iort of this general profiosition, reference 
was made to Paige v. Ponton (1877), 2(i L.C.J. 155, at p. 157; 
Deschines v. Langlois, (18(16) 15 Que. K.B. 388; Banque S aiionale v. 
Tremblay (1913), 46 Que. 8.C. 304. The same objection must 
exist to all opinion evidence, whether it be medical testimony 
or that of a chemist, engineer or other scientist, and the disastrous 
residts that would necessarily follow from the adoption of such a



44 DXJL] Dominion Law Reports. 169

principle must be obvious to all who are concerned with tin- admin- 
istration of justice. This objection cannot, in my opinion, lx» main- 8. C. 
tained in view of the provisions of arts. 1204. 1206 anil 1224 of the p*attf. 
Civil Code. The language of art. 1206 seen» wide enough to include vomao 
evidence of handwriting experts. True, it is merely opinion ——
evidence, but if given by honest and competent persons, it must he F“***u,ck'CJ' 
of assistance to the court. Ami, in a case of this sort, it is difficult 
to see how the alleged forgery could Ihi cxjiosod except by exin-rts 
and competent opinion evidence. The rule contended for by the 
respondent would, 1 repeat, frequently lie a serious obstacle in 
the administration of justice, and, as was recently said: 
it would, if adopted, create unlimited opportunities for designing persons to 
forge the name of deceased persons to important documents and then swear 
it through.

If the cases relied upon fit the argument are carefully examined, 
it will lie seen that they afford no support for the rcsixmdent’s 
somewhat startling proposition. The judges who sat in these eases 
merely say that the evidence of an expert will lie given weight 
according to the reasons given in support of it. In 1‘aiqe v. I’onion 
(sujira), Sanborn, J., says, at p. 158:—

There is, undoubtedly, great uncertainty in the proof of writing whether 
general knowledge of handwriting or by experts; but it is difficult to see why 
proof from comparison is less objectionable in principle than proof from having 
acquired a knowledge of a person's writing, by forming n standard in the mind 
from having frequently seen the person write.

This is not very illuminating. Then, the judge concludes by 
saying:—

1 find nothing in the expression of opinion by judges who have dissented 
from the rule of the old law indicating that a writing could lie solely proved 
by comparison of a disputed writing with a genuine by experts. It has lieeo 
urged merely that it might supplement weak proof of the writing by strictly 
legitimate means; I do not think that alone it is plenary.

The hcadnote of that case is:—
The signature to a writing which is denied cannot be proved solely by 

comparison of the disputed signature with other signatures which are admitted 
or proved to be genuine,
and in Deadlinea v. Langloi» (supra), Rossé J., said (p. 390):

les raisons que les hommes de l'art donnent pour soutenir leurs opinions 
peuvent être d’un grand secours et aider puissamment l’avocat comme le 
juge à fournir sou ministère; mais, il ne faudrait pas aller au-delà et adopter une 
théorie scientifique contrairement aux règles ordinaires de la raison.

I am of (he opinion that the trial jiulgc was guided by tliia 
principle in the appreciation of the evidence in this cane.
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It in quite true tliat ex|>ert evidence, under nuxlern practice, 
in rapidly becoming of little value for any jutlieial purpuae, because 
even men of the highe-st eliararter and integrity are apt to be- 
prejudicial in favour of the |airty by whom they are employed, 
and that the I letter procedure is that prescribed by the ordinance 
of IlitiT and «till followed in France. The court should, whenever 
necessary, appoint upon application of either party or of its own 
motion ilisiutcrestrd ex]ierts, to lie procured and paid in such a 
way as to secure their freedom from bias as in the case provided 
for in arts. 302 if s«f, of the Code of Civil I’rocedure. but those 
articles do not apply to a ease like this: no such application was 
made, and here the evidence was taken w ithout objection. I would 
add that tlic difference la-tween the admittedly genuine signature 
of the deceased and the signature to the will is so obvious that am 
one at all familiar with handwriting could readily discover it, and 
we can make the ron-|mrison for ourselves.

The handwriting of the will, tlic language in w liieh the testator V 
intentions arc expressed, together with the suspicious circun stances 
conneetid with the production of the will by Louise I-escadre, leml 
me to the same mnelunion as Drouin, J. And, us he had the 
inestimable advantage of hearing and seeing the witnesses, I have 
no hesitation in saving that wc an- practically Uiund to accept 
his finding.

There seem to la- two main n-aaons for the judgment now undri 
apia-al. First, the improllability of dishonesty in this old servant 
of the deceased; and second, the comparative smallness of the 
benefit which she takes under the will.

As to the first, it must la- noteal that it was not a question in 
any event of dishonesty towanls her late master personally, 
whose wishes she might indeeel have thought she was furthering 
if six- did write the will. Towards his relatives other tlian his 
nephew and legatea-, Narcisse- Voisard. it is certain that she enter
tained no friendly feelings.

As reigarels the- sea-ond reason, it must leave lax-n obvious to 
Ionise-1 escadre that to have appropriateel the whole or great part 
of the- property would have afforeleet grounds of suspic-iem against 
the will. Tlic testator hael years Iwfe-re brought his ne-phew, the 
re-s|ainde-nt, from California to live with him, anel the rrsponele-nt 
was still re-siding with and he lping him to work his farm at the
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time of hie death. It may lie well eup|Hiee<l that, in view of their 
Ion* eervice, the testator would have desired to make some pro
vision for Ixiuise Iescadre and her sinter after his own death: 
lint there was certainly mi reason why he should do more than 
make a reasonable provision, sueh indeed it might well lie as is 
made hy the will. It would have lieen highly improbable that he 
would have left to them the bulk of his estate to the exelusion of 
his nephew and other relatives, with all of whom he appears to 
have been on good if not intimate terms.

I think, moreover, one requins to consider the point of view 
of sueh a person as Louise Lescadre, placed in the position in which 
she was. Obviously, the case would I* entirely different from 
tlist of the common criminal and professional forger. She would 
never have thought of or desired fortune She is one of those of 
whom it is said: “Their wants but few, their wishes all confined.'' 
Would she not have been must likely to put into the will what she 
hail hoped her master would have done himself? She and lier 
sister had lived 30 years in the house, and would wish to remain 
there with the succeeding member of the family to the end of their 
lives. Hlie already had a little money of her own, anil with the 
legacy of $1,200 probably she would have all she required. In 
giving the property to the mendier of the family last entitled to 
it, and in making sueh provision for herself and her sister as she 
doubtless considered herself entitled to, she might not unlikely 
liemuade herself that she was merely giving effect to the testator’s 
intentions. This, 1 think, is the most probable explanation of her 
action.

Pelletier, J., states that lie has given the case much time 
and attention, as is indeed apparent from the elaborate juilgment 
in which hr has set forth the reasons fur the conclusion at which 
lie law arrived. Certainly I have not come to an opposite con
clusion, without devoting to the matter most candid consideration, 
realizing as I do its importani'e, not merely on account of the value 
of the property at stake, but lieeausc of the serious reflections on 
the respondent which my juilgment neciwearily involves.

I would allow the appeal.
Davies, J. (dissenting) : —The question to lie determined in 

this ap|ieal is the validity or otherwise of the holograph will of the 
late Ixlouanl Voisard, a farmer residing in the Province of (juehee,
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dated August 3, 1915. The will was duly probated on September 
29. 1915; and these facts, which arc important for our derision 
with regard to the deceased, namely, his relations towards Louise 
Iescadre, the alleged forger, his fortune, his relatives and his con
dition of life, etr., stated herein, an1 either admitted or not denied. 
His death t<x>k place on Scpteinlier 11, 1915. At the time of his 
death, Voisard was 7ti years old and a bachelor. Some short time 
before he had Urn gored by his bull, which, it is alleged, had 
seriously injured him ami bail probably hastened his death. Hr 
had Isien all his lifetime a farmer and lived on and cultivated the 
land devised in tile will in question here. Louise Lescadre and 
Olivine Ixarndrr had Urn in his service and that of his father 
before lame, one for 30 years and the <it Iter for 40 years, receiving 
no salary Iteyond I«tard, lodging and clothing. Narcisse Voisard, 
the respondent, universal legatee under the will in question, was 
testator's favourite nephew and had Iren brought track from 
California by the testator some ti or 7 years prior to his death 
to live with him anil to look after the cultivation of the land, with 
the understanding that he was to le the testator's universal 
legatee. The tiwtator had no relatives other than Narcissi 
Voisard except a minder of nephews and nieces, all of whom lived 
in the Vnited States or other distant places and with whom tlx 
testator had little or no coimnunication and in whom he took 
little or no interest. The trial judge declared tliat the will in 
question was falsi' in its entirety and consequently null; but on 
apical to the Court of King's Iteneh this judgment was reverwn 
and the action dismissed with costs.

At the conclusion of the argument Ixfore us, 1 confess I enter
tained grave doubts. That the testator made a will and made it 
upon blue paper just as that now produced before us as his genuine 
will, I have no doubt whatever. The evidence of l’ageau and 
François Beland satisfies me upon that point.

The former states tliat he went to testator’s house some time 
before his death, in the evening, alwiut 8 o’clock, and found him 
at his table writing; ami asking him what he was writing was told 
he was making his will.

The other witness, Itelund, siieuks of a conversation he hud 
with the deceased on August 11, which would be (1 days after the 
ilatc of the will produced and 3 weeks Ix'fore the testator’s death
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in which the deceased Voisard told him tliat lie had mude a will 
and shewed the witness a blue sheet of paper which he said con
tained his will. Upon being shewn the will in dispute lie said that 
the paper which Voisard shewed him w as a paper similar in colour 
to that on which the will now' liefore us was written.

Then, again, there is the evidence that some time before his 
death he went to his notary und usked him whether he could make 
or write his will himself and was told he could.

The fact that he was carrying almut his will with liim in liis 
pocket supports the contention that he did not put it with his 
other papers in his liox, presumably 1 ecu use he «lid not want others 
to read it or know its contents, and, for the same reason that in 
his lust sickness he placed it under one of the mattresses of bis lied, 
where he knew it would l>e found, and when- I/mise ïescadre, 
the alleged forger, says she found it when making up his lied after 
tlie death or funeral.

These facts, coupled with the admission on all sides that in 
the circumstances under which the decease! Iive<l, lie possessed 
a fortune of uliout JHO.tXM), hi* will was not an unreasonable or 
unnatural one in any respect, assist partly in convincing me that 
the document produced as his will and found, as she says, by 
Louise Décadré under the mattress after the funeral, is the genuine 
will of the testator ami not a forged document, as contended. 
The majority of the Court of King’s Bemii, consisting of the ( *hiof 
Justice and of Lavergne and Pelletier, JJ., have so fourni; and 
in my present state of miml I do not feel justified in fimling I a mine 
Lescadrc guilty of the crimes of forgery, perjury an«l destroying a 
genuine will.

The only benefit she takes under the will is the sum of SI,200; 
and it was not contemled that that sum was excessive, or more 
than she reasonably might have expected him to leave her for the 
care she had taken of him in his lifetime ami of his father liefore 
him. The only |Kissible motive which counsel could suggest for 
the forgery charged was this lictpiest of $1.200 to louisc lescadrc, 
the alleged forger. In view of the value of testator’s estate ami 
of the services she had rendered him for a period of over 30 years, 
this legacy cannot Ik* held to lie unreasonable. It is, on the con
trary, such a legacy us an honourable man ]iosscssing the estate 
he had at his death would, under the circumstances, make.
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1 admit there are some strong argumente in favour of reaching 
the conclusion that the will was a forgery. The trial judge eo 
found, and Crow and Carroll, JJ., dissented from the judgment of 
the majority of the Court of King’s Bench and agreed with the 
conclusions of the trial judge.

1 was strongly impressed during the argument with the con
tention that the signature of the witness to tin* will produced wfas 
the genuine signature of Louise Leseadre and her statement that 
it was not and that her signature had lieen written there by the 
deceased, who told her that lie was making his will and that he 
would put her name as a witness, was untrue. The photograph 
of the will, which the apjiellant produced, rather confirmed that 
contention; but an examination of the will itself convinces me 
that the photograph copy was greatly misleading and shewed a 
different colour in the ink used in the witness’ name and that used 
in the deceased s own name, which difference was not apparent 
at all in the will itself, and was greatly calculated to mislead and 
did for a time mislead me.

The two expert witnesses called by the appellant gave what 
seemed to me plausible reasons for their conclusion that, the 
signature to the will in dispute was not the same as the genuine 
signature produml on the documents produced in the evidence.
I confess that at one time I shared their opinion; but it must lie 
remembered that such exjiert evidence as was given at the trial 
was not evidence which, as a rule, should have very great weight 
attached to it and none at all if at variance with controlling the 
facts proved. The admissibility of this evidence was challenged 
by Mr. Beleourt ; but 1 do not consider it necessary to give any 
opinion on his objection and treat the evidence as properly 
admitted. It must lie rememliered, however, in weighing the 
opinions of these experts and the reasons for them, that Voisard. 
wrho at. the time of the making of the disputed will was alxiut 70 
years of age, had a few w eeks liefore lieen gored by Ins bull and had 
suffered in consequence somewhat in health. It was not unfairly 
urged that this would account for some slight want of firmness 
in the writing of the signature to the disputed w ill. The signat ures 
to the genuine documents appear certainly more firm and in the 
formation of a few of the letters a difference appears lietween the 
genuine signatures and the disputed one; but making every
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proper allowance for these slight differences, after examining for 
myself the several admitted genuine signât ores most carefully 
and mmpariiig them with the disputai signature to tlie will, 1 
find myself unable to conclude that this signature to the disputed 
will is not a genuine one.

Weighing all the evidence most carefully, I an: not satisfied 
dial the findings of fact of the appeal court are wrong and am glad 
to find myself able to dismiss the appeal, and so amongst other 
things preserve to Narcisse Voisnrd. the absolutely innocent 
universal legatee, the just fruits of the property devised to him.

Idinuton, J.: This appeal should I** allowed with costs 
throughout an I the judgment of the trial judge restored.

I agree with the rensons he assigned therefor as well as in the 
main with those respectively assigns! by the judges dissenting 
in the eourt of ap|ieal. What seems to me nliove all else should 
lie held as an insuperable harrier in the respondent's way of 
maintaining the judgment in appeal is her repeated denials of the 
existence of such a will when interrogated on the subject of the 
existence of any will after the death of the alleged testator when 
the circumstances confronting her ^constituted an imperative 
demand to assert the truth. If what she now saxs was the truth, 
she could have no just reason for wit holding it from someliody. 
She is not. like some persons who may accidentally have found a 
testator's will in a most unexpected place and thus discovered it 
for the the first time.

She professes to have seen it written and signed and to have 
known all atxiut it.

The trial judge w as not impressed w ith her veracity at the trial. 
He had, in seeing her and hearing her story in the witness-l>ox, an 
advantage over any apiiellate court, and his judgment should not, 
I most respectfully subn it, have l>een disturbed to give effect to 
such a marvellous, and, I submit, an incmlible tale.

Anglin, J.:—After full consideration of all the evidence and 
the most critical exan ination of the handwriting of the alleged will 
and the most careful comparison of it with the many admittedly 
genuine samples of the writing of the deceased in the record of 
which I am capable, I am very clearly of the opinion that the 
alleged will propounded is not in the handwriting of the late 
I douard Voisard. The question is purely one of fact. To detail
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the grounds on which my conclusion rests would serve no good 
purpose.

I may add, however, that 1 entertain no doubt as to the 
admissibility of the evidence of the witnesses called as experts 
in handwriting challenged by Mr. Beloourt.

1 would allow the appeal in this court and in the Court of 
King's Bench and would restore the judgment of the trial judge.

Brodeur, J.:—We have to decide in this case if the will of 
Edouard Voisard is a true or false* one. In order to determine this 
point, it is well to recall the situation of the parties and the cir
cumstances in which this will was made.

Edouard Voisard, the testator, was a rich farmer of the parish 
of Rivière du Loup. He was veiy old, having reached nearly 
eighty years. There lived with him, for more than thirty years, 
two housekeepers, two sisters named Lescadre. The one named 
Louise hud l)een a sc hoolmistress, and consequently had a certain 
amount of education. They were both considered as members of 
the family, seeing that they did not receive any salary.

Edouard Voisard had some nephews and nieces; he does not 
.appear to have any sisters or brothers living. These nephews and 
nieces were rather indifferent to him. On the other hand, he had 
a nephew by the name of Narcisse Voisard, the defendant in tliis 
case, whom he appeared to be fond of, seeing that he made him 
return from California in order to remain with him and work his 
farms. Narcisse Voisard is a man well advanced in years, being 
over sixty and appears to Ik* an extremely quiet man and enjoying 
an excellent character. The reputation of Narcisse* Voisard and 
of the housekeepers was excellent in every respect.

During the summer of 1915 Edouard Voisard had an accident 
which prevented him for some time from working. However, he 
continued to go out and to attend to his business. But, after 
some hours only of severe illness he died on September 11th, 1915. 
The nephews and nieces came to his funeral and the same day they 
sent one of their members to ask if there was a will. It appears to 
me to be evident that Narcisse? Voisard did not know that there 
was a will, for we sec him going to make enquiries at the notary's 
in order to ascertain if his uncle had written his last wishes.

On the other hand, Louise Lescadre*, one of the housekeepers, 
knew that there* was a will, and when the representative of the
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family went to ask her if then- was one she answered, Recording to 
her evidence, that there was no will in her favour.

She was somewhat disturbed at seeing that the nephews and 
nieces, who had never taken any interest in their uncle, whom they 
only visited at rare intervals, hastened in a swarm some days later 
to take possession of documents, pieces of anything, etc., which 
were found in the house and she explains that it is this behaviour 
of theirs, which tempted her not to tell them the w hole truth. At 
any rate she claims that on the Saturday after the funeral of 
Edouard Voisard she found the will produced in this case under the 
straw of the bed in the deceased's room.

Rv this will, Edouard Voisard left his property to his nephew, 
Narcisse Voisard, and at the same time gave a sum of SI ,200 to 
I^uise Lescadre and expressed the desire to see her remain always 
with his nephew'. At the same time he charged his nephew to 
give a good pension to the other housekeeper, Olivine, as long as 
she should live, and he made a further legacy of $200 to a niece, 
Emma Lambert, and gave a house to Edouardina Voisard, another 
niece, and further declared in the will that he owed a sum of money 
to I»uise Lescadre, which W’as entered in his lxx)k.

The provisions of this will are extremely reasonable and 
extremely just. It is not surprising that the testator had appointed 
universal legatee of liis property this nephew whom he liked so 
very specially, and whom he hud caused to return from the Vnited 
States six or seven years before; in order to live with him. Neither 
is it surprising that he had given something, and indeed it is not 
much, to his old housekeepers, who had spent all their life with 
him, and who had not only served him but also his father; neither 
is it surprising that he had not provided specially for his numerous 
nephews and nieces, when the fact was that the latter had appeared 
indifferent enough on their part,.

At the same time, I must also say that there appeai-s to me very 
certain proof that there had actually lieen a will. In the month 
of August, 1915, that is to say, at the time when this will was 
written, one of his great friends, a neighbour, having gone to see 
him one evening, fourni him writing something. His housekeeper, 
Louise Lescadre, was then at his side, and Edouard Voisard 
announced that he was making his will. This evidence appears 
to me irrefutable, and has been given by a person of whose res
pectability and honorableness there is no doubt.
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But there is more. About the same time Voisard goes to the 
village, to the house of an acquaintance and the latter said to him. 
jokingly, that he hoped he would not forget him in his will : and 
then the other said, “My will is made”: and he took out of his 
pocket a bluish paper, saying to him, “Here it is.” The colour of 
this paper corresponds absolutely with that of the paper upon 
which the will in question is written. He said the same thing also 
to Arthur Lacerte.

There is, therefore, no doubt, in my opinion, that there was in 
fact a will. Now, is it that one which we have before us?

Several witnesses have been heard in this case; and some of 
them, who know well the signature of Edouard Voisard, say that 
this will was not signed by him.

At the same time, the plaintiff has produced in the record a 
letter of Jxmise f .escadre and a letter written by Edouard Voisard. 
Several receipts which had been given by Edouard Voisard were 
likewise produced, but the most important documents to establish 
the comparison of writings are certainly the letter of Ixmise 
Lescadre and that of Edouard Voisard.

The claim of the plaintiffs, appellants, is that the will is entirely 
in the handw riting of Ixmise Lescadre, and I am brought to believe, 
after having carefully exan ined these documents and read the 
evidence with very particular attention, that their claim is well 
founded.

Upon the will the nan e of Louise 1.escadre appears as witness. 
She claimed, that it was not her signature, however, but that the 
testator, Edouard Voisard, on completing the writing of his will, 
asked her if she had any objection to being a witness to the will, 
and had simply put down her name.

I, myself, have no doubt that the signature on the will and the 
signature on the letter of Louise Lescadre are by the same person, 
consequently, having admitted that she had signed the letter in 
question she could not have told the truth when she said that it 
was not her signature which appeared on the will.

Why did she hide from Narcisse Voisard himself the existence 
of this will? She adn its that the will was w ritten in her presence 
alxmt a month licfore the death of Edouard Voisard. It is the 
more surprising that she did not tell Narcisse Voisard, with whom 
she appeared to be on good terms, that a will had been made.
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The heirs question it. It is true that she might have been annoyed 
at the way they addressed her, but there was no harm in lier saying 
that he had made a will and that she had known of it.

The judge who presided at the trial, who saw the witnesses, 
particularly Ixmise I.escadre, in the lx>x, states formally in his 
judgment that her attitude liefore the Court indicated an undeni
able want of sincerity. Then, in the face of such a formal state
ment of the judge-, it seems to me that it is very difficult to accept 
the evidence of this person, so much the more if we compare the 
will with a letter written by Edouard Voisard. We see successively 
that there is a considerable difference in the writing and that the 
will does not appeur to have been written bv the one who wrote 
the letter signed “Edouard Voisard," and it is incontrovertible 
that this letter has lieen w ritten and signed by him.

Experts in handwriting were brought forward to express their 
opinion on these documents. No objection was made to this 
evidence; on the contrary, 1 find among the papers tiled, at certain 
places, that the counsel for the defence objected to certain wit
nesses expressing an opinion on the writings because they had not 
at tiret stated whether they were or were not handwriting experts. 
The evidence of these experts, Cartier and Redirige, was admitted 
without any objection on the part of the defence. Now, lx‘fore 
this court, they claim that this very evidence should be rejected 
because our Code of Civil Procedure docs not authorise the 
admissibility of such evidence.

The ordinance of 1GG7 had a formal provision for hearing oxjH-rts 
on handwriting. This provision of the ordinance does not appear 
to have been followed before the ('ode of Civil Procedure.

Mr. Belcourt claims that the only way to examine the writings 
is in pursuance of the provisions of art. 392 of the ( 'ode of Civil 
Procedure.

Ry the provisions of this article, the judge, if he finds it neces
sary, may appoint experts in order to get information upon certain 
points in the case. There is no doubt that in the present case 
the judge had a perfect right to appoint experts in handwriting, 
but was he obliged to do so? and should the evidence of experts, 
which has lieen admitted w ithout objection, be rejected?

It has been settled by this court in the case of Schwersenski v. 
Vineberq, (1891) 19 Can. S.C.R. 243, that if in a case where evidence
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has been admitted without objection to disprove a writing such 
evidence cannot be subsequently put aside by appellate courts.

I am of opinion, following the law laid down in the case I have 
just mentioned, that in the present ease if the defendant wished to 
prevent such evidence being given he ought to have formally 
objected to it. He has not done so, and I do not sec1 any reason 
why we should now put it aside.

As 1 said just now, I am convinced that there really was a will. 
Hut what has become of it? I do not know. Was it destroyed 
by lionise Lescadre and is she benefited by writing the? one that 
is now before us? I am equally ignorant. But, in any case, I 
am convinced that the one we have before us was not written by 
Voisard.

Vpon the whole, 1 have come to the conclusion that the will 
which was produced in this case was not written or signed by 
Edouard Voisard and consequently the plaintiffs’ action must be 
maintained. Their appeal before this court should, therefore, he 
allowed with the costs of this court and of the court of appeal and 
the judgment of the Superior Court restored.

.1 ppeal allowed.

Annotation. ANNOTATION.

Proof of Handwriting and Documents.

By Albert S. Osborn, New York.

Author of “Questioned Document*”—Tfte lauding American Authority 
on the Subject.

The following annotation is a reflection of the latest and most progressive 
Amerit in view7 on the subject of handwriting evidence.

The constant but slow tendency of the new precedents in the law in 
relation to the proof of handwriting and documents is unmistakably in the 
direction of that procedure that gives aid in promoting justice. Progress is 
especially shown by the removal of certain ancient restrictions which made it 
difficult if not actually impossible to prove the facts. The most important step 
in this direction, in what might be called modern times, was the admitting of 
standards of comparison, beginning especially with the English statute of 
1854. There had been some progress, however, before that time because 
originally no comparison of any kind was allowed even if there was genuine 
handwriting in the case.

The statute in the federal courts of the United States, allowing standards 
of comparison, was not enacted until fifty-nine years after the enactment of 
the English statute, a measure of progress in this country not to be proud of. 
Following the enactment of the federal statute a number of the belated States



44 D.LJ1.1 Dominion Law Uernns. 171

passed a similar statute allowing standards of comparison, but in some States 
the strange law is still in force that no genuine writing can be admitted for 
comparison either to prove genuineness or forgery. The U.6. federal statute 
was approved and became a law, February 2(>, 1913. The same year North 
Carolina and Indiana passed substantially the same statute, and in 191."' 
Alabama, Michigan and Illinois adopted the new practice. Most American 
States, the large majority of which had followed the English restrictive prac
tice, continued to follow the old practice long after 1854. The change was 
not made in New York till 1880 and Pennsylvania courts continued the old 
practice till 1895.

A few American States, to their credit let it he said, never followed the old 
English practice at any time but adopted the sensible rule that recollection 
of a thing was not more reliable than the direct, sustained examination and 
comparison of a thing. A judge in an early Connecticut case, Lyon v. Lyman, 
(1831) 9 Conn. 51, 55, where it was sought to exclude standards, says of wit
nesses who had testified, “A fair paraphrase of their testimony is, that they 
believed (italics by judge) it to be his handwriting from having seen him 
write. This, according to the second position would render the testimony 
admissible. But they knew it to be his, bv comparing it with his either 
writings. . . . But I forbear. It has always appeared to be a very feeble 
objection; and I rejoice to sec it overruled.”

The early violent prejudice against ‘‘the comparison of hands” in large 
measure grew' out of the Sidney case in England in l(i83 (9 State Tr. 817, 890) 
and the subject became in some degree a political question and for a long 
time this case had an unfortunate effect on handwriting testimony, which 
in some degree continues even to this day. l or many years no comparison 
of any kind was i>ennit*ed and then finally when it was permitted no stand
ards for the pur|M)se of comparison were admitted. Then for a long time many 
other restrictions prevailed, reasons could not be given and only a bare opinion 
could be expressed.

During much of the period of this gradual change there also was a con
tinuous controversv over the question as to whether even a magnifying glass 
could be used, and the same controversy arose over enlarged photographs, 
illustrations on a chart, or anything in connection with such evidence by 
which it was made more effective and in w hich it differed from the old practice. 
Naturally the old decisions are full of criticisms of the weak and inconclusive 
evidence which naturally grew' out of these various restrictions and exclusions. 
Many of these old opinions, defending and justifying the old practice, contained 
inaccurate and unscientific ideas which have trickled down through the decis
ions for more than a hundred years and mudded the stream of justice.

In justifying the exclusion of standards of comparison, Coleridge, J., in 
an old opinion advanced the view that standards of comparison were not 
necessary because the most reliable means of identifying handwriting was 
from a recollection, or memory, or impression of the “general character” 
of the writing, undoubtedly meaning its general appearance. This idea 
tended to make the evidence of the opinion witness who had simply seen the 
person write, or casually observed the writing, more valuable than any 
opinion that could be obtained from study or comparison even by the same 
witness. This ancient idea, although utterly unscientific and refuted number
less times, has continued down to the present day. It has been appealed to 
time and time again for the purpose of discrediting scientific handwriting
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Annotation, evidence. It has been necessary in many modern decisions to refute the old 
idea. In the case of Green v. Terwilliger, 50 U.S. Fed. 384, as late as 1892 
the writer of the opinion felt obliged to say, in combating the old error, 
‘In many cases it is more satisfactory to allow a witness to compare the 

writing in issue with other writings of unquestioned authority as to genuine
ness, than to compare it with the standard which he may have formed or 
retained in his mind from a knowledge of the party’s handwriting.”

Another erroneous old idea formulated long ago in one of these old opin
ions has for years been quoted as a defense of forgery. The contention was 
solemnly presented in the old language, that “similitude had more significance 
as indicating genuineness than dissimilitude had in indicating forgery.” The 
argument thus was that genuine writings for various reasons necessarily 
differed somewhat from each other, therefore difference in a questioned 
writing as compared with a standard had little significance. No considéra 
tion whatever was given to the opposite reasonable contention that an imi
tation of a writing would, according to the skill exercised, necessarily be like 
the original in certain particulars, and especially in general appearance, and 
therefore mere resemblance alone ought not to be conclusive as indicating 
genuineness. It would thus be just as accurate to state the opposite of the 
old fonnula for it is not simply “similitude” or “dissimilitude” but their 
character and extent that is significant.

It can easily be understood how if an investigation was taken up with 
the idea that any resemblance would indicate genuineness and no kind or 
amount of difference would indicate forgery, that there would be no question 
as to what the final conclusion would be. This ridiculous contention about 
the force of similitude naturally permitted the forger to succeed. In an 
introduction to a book treating of forger)-, Professor John II. Wigmore expres
ses the thought in a sententious way, “Amidst these new conditions, the 
falsifier again outstrips society for a while. A Chatterton and a Junius can 
baffle a community. Well down into the 1800’s the most daring impositions 
remained possible, but society at last seems to have overtaken the falsifier 
once more. Science and art, in the mass, are more than a match for the 
isolated individual.”

Soon after the invention of photography, when perhaps the science was 
in a somewhat exprimentul stage, some legal opinions outlined the dangers 
surrounding the use of photographs, and these old opinions are still quoted 
at length even though photography has been carried to a very high point of 
accuracy. A few decisions have said that enlarged photographs have “greatly 
assisted” the court, but the restrictive opinions aeem to have a longer lease 
of life and are more frequently quoted. There are numerous States where 
the question actually is still undecided whether enlarged, illustrative, helpful 
photographs are actually admissible and in some courts they are still excluded.

The new precedents, however, have gradually tended toward that 
condition surrounding a disputed document trial which makes it a legally 
supervised, scientific investigation, in wliich all of the old unscientific dis
cussions are swept aside and the question is attacked in a modern way with 
instruments and illustrations and everything that will throw light upon 
the inquiry, including the opportunity of giving detailed reasons for the 
opinion expressed.

Those arrayed against the facts are greatly aided in many kinds of 
cases by certain of these old outgrown decisions, carefully combed out of the
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hooks by diligent advocates, and cited without dates. It would be in the 
interest of justice if the custom was universal of including the date with 
every legal reference, for, next to the indestructibility of matter, atteins to 
stand a legal precedent after it is once distinctly stated in an opinion.

Let us suppose that somewhere in seventeen hundred, or eighteen hun
dred and something, some unscientific man compelled to discuss a scientific 
subject, hurried perha|w, and, because of |>ossihlc unfortunate individual 
exjierience, it may be somewhat prejudiced, also over-burdened with work 
or possibly with a liver somewhat out of order, writes out in an opinion some 
unjustified positive statement, comment, or inference, not necessarily on a 
strictly law question but on some phase of legal proof. In spite of 1 he progress 
of science, or the progress of anything, that statement seems to stand fixed 
for use forevermore; it is one with tables of stone and tablets of brass.

If the statement in this old opinion is actually erroneous, unwarranted 
or even exaggerated, its immortality is all the more positively assured, as it 
becomes a beacon of ho|ie, a floating spar, for the zealous advocate who is 
struggling in deep water. By its aid he cannot perhaps shew that black is 
white, but that it is at least streaked with gray. The statement will be quoted 
against other opinions, against technical experience, against scientific investi
gations, against logical testimony, against reasonable argument, until |>erhai>s 
some great calamity, some Alexandrian catastrophe, has destroyed all of the 
libraries. There come trickling down through opinion law these erroneous 
ideas that have been used over and over again in the effort to befog, to delay 
and to defeat justice, and in some way they should be properly characterized 
and discredited in later opinions until they are effectively disposed of or 
rendered harmless.

The law books contain discussions of phases of a great variety of subjects 
connected with litigation; there is in fact no limit to the number. When the 
lawyer sets about preparing a brief on one of these subjects, incidental to the 
law, the usual practice is not to make an intensive study of the question 
itself, but rather simply to find in the hooks what has been said about it. 
This is not the method of science.

When scientific subjects arc investigated and discussed in the law the 
discussion and investigation should l»e conducted in accordance with scientific 
principles and methods. The method of the law, if directed primarily to 
finding what has been said by someone, and strictly followed, makes no new 
contributions and corrects no errors. The method of science is directed to 
finding the fact and incidentally to determining whether what has been said 
on the subject is true. The law assumes that the question has been investi
gated, discussed and settled, while science begins with no assumption except, 
perhaj», that ancient pronouncements are probably WTong.

The treatment of the question of the desirability of admitting genuine 
writing as a standard of comparison illustrates the unfortunate method of the 
law. It was contended that this admission of standards would introduce 
interminable and confusing collateral issues and also it was argued that 
unfair standards might be selected. England, as we have seen, settled the 
question in 1854, while Connecticut and a few other American States always 
followed the enlightened practice now almost universal. When, however, 
the question was under discussion in other States, ns it was for years, the
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A isolation, question was never investigated as to how the practice worked in England 
and Connecticut. As late as in 1911 one of the V.K. State courts refused to 
adopt the new practice and cited an old English opinion before 1854, instead 
of discovering how successful the new rule w as across t he border in the State 
of Ohio, a few miles away, where it had been followed for more than forty

In law the question may arise as to whether enlarged photographs should 
be used. A scientific investigation would endeavor to answer the following 
questions: What are their purpose ami what is the argument for their use? 
Will they aid in shewing the facts? How will they aid? May they mislead 
or deceive and are they objectionable in any way? Finally, have they l>een 
used before and what has been the result of the experience in other cases?

There is no good reason why scientific methods cannot be apphed in 
greater measure at least, in connection with these general subjects. The vital 
question in law as in science is to discover and prove what is true. The investi
gation ought to be unham|>ered and free, in which everything is considered 
that may throw light on the question and what has before been said should 
be used for what it is worth and only for what it is worth, and should be tested 
as all else is tested. There is no doubt that this too rigid dependence upon 
precedent has tended to retard progress by making legal discussions unscien
tific and i>erhai>6 making legal investigators lazy. There is, however, an 
awakening on the question, stimulated in large measure by able legal authors 
who have the courage to put into the law the methods of science, and who 
argue and prove that the science of the law is alive and growing.

• Under the ancient restrictions regarding the introduction of evidence.
cases relating to handwriting and documents were surrounded by a violent 
prejudice that weakened all technical evidence on the subject involved. 
Then the decisions rendered in these cases under the restrictions that made 
the evidence weak if not valueless perpetuated and intensified the criticisms 
and prejudice that actually grew out of the procedure imposed. Numerous 
of the old text books, reflecting the past, also contained violent and undis
criminating criticisms of technical evidence of this class.

This retention of these ancient ideas is discussed in an illuminating 
manner by Professor Roscoe Pound, Story Professor of Law and Dean of 
Harvard University Law School, in a book review in Harvard Law Review. 
Mardi, 1911, in these words:—

“The dogmatism of many really competent experts, the obvious limi
tations of the crude empiricism of bank tellers, the extravagances of graphol
ogists, and the unhappy operation of over-technical rules of evidence in 
many jurisdictions, which preclude the use of sufficient data on which to 
base a sound conclusion, have given rise to a distrust of expert evidence as 
to writings w-hich to-day is not justified. Mr. Harris’s account of the expert 
in handwriting, written, it is fair to say, over thirty years ago, but unaltered 
in the current edition of ‘Hints on Advocacy,’ lias no application to the fair, 
temperate and reasoned statements of what may and what may not be dis
covered and determined with resjiect to the authorship and authenticity of 
documents which is given us in this book. Modern experimental psychology 
has furnished a sure foundation, confirmed in its application to handwriting 
by abundant experimentation and exi>erience, and the ingenuity of the 
optician has provided standard instruments, giving results that, sfieak for 
themselves to the layman as well as to the expert.”
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The striking contrast of the new legal precedents with some of the ancient 
practice in the proof of documents is conclusively shewn in numerous recent 
American opinions. Two notable opinions in the courts of the State of New 
York shew this change in a striking manner. In Venuto v. Lizzo (1911), 
130 N.Y. Supp. 1000, the opinion says: -

“While the testimony of expert witnesses is carefully weighed and accepted 
with caution, the law allows such evidence. The conclusion of a handwriting 
exjtert as to the genuineness of a signature, standing alone, would be of little 
nr no value, but supported by sufficiently cogent reasons, his testimony 
might amount almost to a demonstration. While the court in this case did 
not directly refuse to allow the experts to state their reasons, as was done in 
the case of Johnson Service Co. v. Mac Lemon, 142 App. Div. C>77; 127 N.Y. 
Supp. 431, the effect of allowing constant trivial objections and of the errone
ous rulings was virtually equivalent to such a denial . . . We might 
not reverse this judgment for a particular ruling, standing alone; but the 
cumulative effect of all the rulings and of the constant interruptions of counsel 
on trivial grounds is such as to induce the belief that the defendant has not 
had a fair trial, and that, in tlie interests of justice, she should be permitted 
another opportunity to present her defence. 'I he order should be reversed 
and a new trial granted, with costs to appellant to abide the event. 
All concur.”

In the opinion referred to in the foregoing opinion, Johnson Service Co. 
v. AfacLernon, the court says:—

“The witness was then asked to state the reasons for his opinion. An 
objection to this question was sustained, and the plaintiff duly excepted. 
This was error. It is a rule of general acceptance that an expert may always, 
if called upon, give the reasons for his opinion.”

“ ‘Whenever the opinion of any living person is deemed to be relevant, 
the grounds on which such opinion is based are also deemed to be relevant:' 
Chase’s Stephen’s Digest (2nd ed.), 150.

“ ‘On direct examination, the witness may, and, if required, must |>oint 
out his grounds for belief in the identity of the handwriting on the principle 
already considered. Without such a reinforcement of testimony, the opinion 
of experts would usually involve little more than a counting of the numbers 
on either side.’ 3 Wigmore on Ev. 2014.

“In this State the practice of permitting handwriting experts to give the 
reasons for his opinion, and even to illustrate upon a blackboard, has been 
distincily approved; McKay v. Lasher, (1890) 121 N.Y. 477, 483; 24 N. E. 711. 
The reasons for the expert’s opinion, if he had been permitted to give them 
might, and probably would, have added great force to his testimony; for the 
mere expression of opinion, standing alone, has little probative force. For 
these errors, the judgment and order appealed from must be reversed and a 
new trial granted with costs to appellant to abide the event. All concur. 
Johnson Service Co. v. Mac Lemon (1911), 127 N.\r. Supp. 431.”

The words “. . . even to illustrate upon a blackboard” in the fore
going opinion is an unqualified expression of the fact that evidence of this class 
may now be presented in the most effective and convincing manner. It is, 
of course, understood that the making of such illustrations would accompany 
a detailed exposition of the reasons for the opinion expressed. This is cer
tainly a long way from mere opinion evidence of the old days.

On the general question of allowing experts to give reasons for the opinion
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expressed the Court of Appeals of New York has said very clearly in People 
v. Faber (1910), 199 N.Y. 256 at 208:—

“As 1ms already been expressed by others, from which expressions we 
have quoted, it is competent for a jeerson offering an expert as a witness for 
the purpose of shewing the strength of the opinion which he is about to express 
to specify in detail the observations upon which the opinion is based.”

When these new revolutionary precedents, established, as it will be seen 
by unanimous courts, are compared with the old ruling® on these subjects 
it can be understood what progress has been made, and the result of this 
progress is shewn by numerous surprising verdicts in cases of this class. Two 
recent New York cases will serve as conspicuous examples. In the first, 
six witnesses testified that they saw a certain contract signed, and a jury 
decided that the document was a forgery, and, in the second, a jury 
convicted a distinguished member of the' bar of a forgery of two words 
in typewriting that by comparison were connected with his own typewriter.

With the use of the microsco|ie and enlarged photographs (Frank v. 
Chemical National Bank (1874), 5 J. & S. 26, 34; affirmed 84 N.Y. 209); 
the assistance of the chart or blackboard (McKay v. Lasher, 121 N.Y. 477: 
and with the help of these new precedents, quoted above, an intelligent counsel 
and a competent witness are able, in most cases, to prove the facts, and 
the truth will often prevail against what may at first, seem to be great odds.

Numerous lawyers and judges know that important cases of this class 
have been discontinued and hastily taken from court calendars before trial, 
but not till after the documents had been photographed and the physical 
evidence had been arranged in a formidable and conclusive manner for presen
tation in court. A few years ago many of these cases would have been won 
against the facts and in favour of fraudulent claimants.

As in all classes of cases, there of course continue to be decisions against 
the facts, and there are still eases in which it is impossible to prove with 
sufficient force, against sympathy and prejudice, what is undoubtedly true, 
but in very many cases involving disputed documents the old despair has 
passed away. With the new precedents and the practices a practically new 
profession has arisen, devoted to the investigation of documents and the 
photographic illustration and scientific proof of such cases in court.

Another definite forward step taken by the courts is in connection with 
the proof of disputed typewriting. The New York Court of Appeals in a 
recent case has definitely settled the question as to the admissibility of other 
typewriting merely for comparison. The court says:—

“I think it may well be doubted whether typewriting can be deemed 
handwriting within the meaning of the existing statute. Nevertheless, 1 
think the law sanctions the reception of the evidence in question, substan
tially on the theory adopted by the trial judge. If the impression of a seel 
were in controversy, it would surely be competent to shew by other 
impressions from the same sealing instrument that the impression was invari
ably characterized by a particular mark or defect . . ."

“These several cases base the rulings which have been mentioned upon 
the assumption or proof that a typewriting machine may possess an individual
ity which differentiates it from other typewriters and which is recognizable- 
through the character of the work which it produces. Inasmuch as its work 
affords the readiest means of identification, no valid reason is perceived why
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admitted or established samples of that work should not be received in evidence 
for purposes of comparison with other typewritten matter alleged to have 
been produced upon the same machine.” People v. Storm, N.Y. (1911), 
100 N. E. 731, 732.

There are courts, however, that are still strangers to all these modern 
methods of presenting disputed document cases, but there is progress all 
along the line, and it is now coming to be recognized, as is said in the American 
and English Encyclopedia of Law, that “This kind of evidence, like all other 
probable evidence, admits of every degree of certainty, from the lowest pre
sumption, to the highest moral certainty," or, as one of the opinions quoted 
above says, . . might amount almost to a demonstration.” All the 
honest claimant, the reputable lawyer, asks is that the evidence be taken for 
what it is worth and without prejudice. More than one “demonstration” 
during these latter years has dazed old practitioners who in the past have 
won cases, not by evidence but by tactics and by objections. In more than 
one recent case, those against the facts, when confronted with the evidence 
and especially the illustrative photographs, have actually surrendered before 
or during trial, paid all expenses, and discontinued the case.

The variation of degree of force in evidence as to handwriting and docu
ments has long been recognized in a general way, but it too long has been 
impossible for those in the right to prove their case, especially in those juris
dictions where they still continue actually to listen to long arguments as to 
whether reasons can be given, or illustrations can be made, or even a magnify
ing glass can be used in court, or enlarged photographs, or a microscope, or 
any of the modern approved scientific aids to investigation that are welcomed 
everywhere except in a court of law. The old “objector,” when sustained, 
either excluded or made harmless the evidence necessary to prove the c:ise. 
but his day is ended in most courts. One would be inclined to think, however, 
in going into a few courts, even in these days, happily grow ing less each year, 
that the date was sixteen hundred and something, instead of the twentieth 
century, and that a witchcraft case might actually be on trial.

There are still abuses to be corrected, and unfortunately, there continue 
to be frauds and charlatans among the specialists who testify on these tech
nical subjects, who, let it be plainly said, ought to be in jail with the lawyers 
who exploit them and keep them in business, but there need no longer be 
despair about cases of this class. With the enlightened procedure now almost 
universal, adequate preparation by the counsel on the right side, and the use 
of the information on the subject now available, the errors of the ignorant 
witness and the vicious pretensions of the corrupt witness can usually be 
exposed. This cannot be done, however, when it is assumed, as was usual u 
few years ago, that any “conflict” of such testimony of any kind discredits 
the good as well us the bad.

When this prejudice was more common it is easy to understand how a 
“conflict” would usually be brought about by the lawyer against the facts 
in order that he might argue that none of the testimony on the subject ought 
to be considered. “Conflicts" of this kind are still secured, and may accom
plish their evil purpose, if prejudice prevails and it is erroneously assumed 
that all testimony of the kind is of equal force and value. This is just what 
those against the facts want court and public and press to assume. Too often 
a portion of the press snatches at and magnifies the news value of such inci
dents, and thus unintentionally may help promote injustice.
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Annotation. Those who are not informed may say, “Of what use is such evidence 
when witnesses always disagree,” not knowing that the “conflict ” is actually 
brought about, not to prove the point at issue but solely for the purpose of 
animating in argument to this erroneous notion on the subject. The legal 
precedents as quoted and the general press in many cases and numerous 
technical articles on the subject, shew a decidedly changing point of view and 
a correct understanding of the facts.

The modern court conducted under enlightened rules asks that the evi
dence be carefully weighed and that all prejudice be eliminated and promptly 
accepts every proper help that will throw light on the inquiry. Objections to 
accepted scientific aids are promptly overruled and argument on the subject 
is hardly tolerated. Not now once in fifty times are photographs, micro
scopes and charts excluded, and in some jurisdictions such exclusion, like 
the exclusion of reasons for the opinion given is actual reversible error.

Blackstone said many years ago that the law is the most progressive of 
all the sciences because it goes out and enlists the services of all the other 
professions, but in certain fields it has done this with such caution that there 
are many who would resort almost to revolution in order to bring about what 
should be accomplished in an orderly way.

In the law, as elsewhere, those interested in true progress must see to it 
that the best of the past is preserved and must always adopt with caution 
the new thing. As with every department of human affairs there are two 
parties in the law, those who on principle hark back to the past and are 
opposed to changes of any kind. Opposed to them there is another party 
interested in progress who all the time are looking forward to better things 
as time goes by. Hasty and unwise adherence to one of these opposed policies 
lends to danger, disorder and revolution, while strict adherence to the other 
is stagnation and death.

Handwriting Evidence by Lay Witnesses.
About the weakest and most inconclusive evidence ever presented in a 

court of law is the opinion evidence of lay witnesses regarding the genuineness 
of handwriting. It is an unwarranted assumption of the law, established by 
long practice and recorded in many opinions, that a knowledge of handwriting 
can be gained by the most superficial observation of the act of writing. The 
legal precedents even go to the ridiculous extent of assuming that an observer 
actually may be qualified to give an opinion under oath as to a disputed 
signature in a controversy of great importance who has seen the alleged writer 
sign his name only once more than twenty years before. It is difficult to 
imagine anything more unscientific than this.

The law thus takes it for granted that a mere casual glance at the act 
of writing many years before gives, or may give, to an observer, in some 
mysterious, unknown way, what the law calls “a knowledge of a handwriting." 
From a scientific standpoint, and also from a common sense standpoint, the 
assumption is utterly ridiculous and would be so considered had it not been 
dignified by long use. Knowledge that rises to the point that qualifies :i 
witness to give formal evidence in a court of law on such a question is not 
gained in any such manner.

It is said in some opinions, seemingly in an apologetic waj’, that objection 
“goes to the weight of the evidence rather than to its competency” and tin- 
court does not undertake to say how much observation is necessary in order
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to qualify a witness to testify. The court should undertake to say this very 
thing, and it is utterly unscientific not to say it. Any reasonable man ought 
to be able to say that no such cursory observation, without any si>ecific 
attention, or interest in the question, qualifies a witness to give formal testi
mony under oath in a court of law, any more than w-alking through a law- 
library would qualify a man to give an opinion on a legal subject.

It, is possible to become familiar with a handwriting by seeing it often 
and seeing it written man)' times, but such a knowledge is usually very su]H»r- 
ficial and unreliable and in any event is not gained when no particular atten
tion is given to the act and that act is performed only a few times many years

A witness called u|x>n to testify on the question of disputed handwriting 
should always be examined in advance by counsel and by the court and if he 
is asked whether he would risk his own property, to the extent |>crha|)s of 
thousands of dollars, upon his own knowledge of the particular handw riting 
in dispute, the honest wit ness will be likely to say that he would not dignify 
his opinion on the question in any such important manner.

The identification of handwriting many times beomes a difficult scientific 
problem and in any important matter should not be undertaken by the Unin
formed and the untrained. One of the common fallacies in connection with 
the subject is the assumption that handwriting can be positively recognized 
by anyone as a face is recognized, by a sort of intuition. Some of the discus
sions even go to the point of contending that evidence based on this kind of 
recognition is particularly reliable. The exact opposite is the fact.

One of the most uncertain and unreliable kinds of evidence that ever 
appears in a court of law is evidence upon the recognition of a person, seen 
infrequently, or long before, or perhafe only once, from his features and gen
eral appearance alone. Thousands of errors have thus been committed and 
the liability of error is so great that such evidence has very little weight, and 
should have even less than is given to it.

The same danger of error arises when it is assumed that the recognition 
of a handwriting is a very simple and easy task. There are certain great 
cliisscs or schools of handwriting in which there are certain general similarities, 
like the similarities in race or complexion, or general appearance in persons, 
and error is liable to follow in depending u|>on recognition from mere general 
appearance in identifying a handwriting as in identifying a j>erson.

If a handwriting is clumsily imitated only in a general way, including 
only its conspicuous features, it at once takes on, in some degree, the general 
appearance of the writing imitated and is immediately identified as the writing 
of a suspected party, or as genuine writing, by one who dejwnds only upon 
this general appearance. The whole subject of handwriting identification is 
I>ervaded by a certain intangible notion that there is a sort of occult ability 
developed even by an unskilled, unscientific observer, which can be depended 
u|>on in this recognition of a handwriting.

This practice of calling on the unskilled has no doubt grown out of neces
sity, but it has been given a dignity and importance which it does not deserve. 
Stupid, half blind, unskilled persons are asked to give evidence on this subject 
of handwriting identification who are no more qualified than they would be 
to make a chemical analysis, or determine whether a law is unconstitutional, 
or whether a patent specification covers a principle already ineorixirated in 
another patent.
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Annotation. In proving uncontested documents witnesses are called 1o prove the signa
tures wlm are assumed by the law to “know the handwriting.” This proof, 
as a rule, is of the most perfunctory character and is not assumed to have 
much really technical evidential value. The same character of proof has 
however been carried over into most important cases in which handwriting 
is seriously disputed, and may be skilfully forged. This character of hand
writing evidence, that may answer the purpose of the law and not imperil 
the interests of justice in cases where no dispute has arisen, may be very 
dangerous unless the evidence is presented in a way that makes it possible to 
estimate its true value.

It also should be plainly said that the real purpose of this evidence by 
lay witnesses often is not what it purports to be. It is supposed to give help 
in solving a technical scientific question, but in most cases is in fact an opinion 
by the witness as to his judgment on the case as a whole. Especially in a 
community where all the various citizens are known in a general way to each 
other, at least by reputation, such evidence may be of considerable force in a 
disputed handwriting case. A prominent citizen who consents to testify 
really gives his opinion on the merits of the whole controversy rather than 
primarily on the technical subject presented to him. This certainly is the 
fact in many cases of this kind. Untrained witnesses who have not studied 
the subject of disputed handwriting will err in either direction in such a case 
by inferring that the slightest resemblance indicates genuineness, or, on the 
contrary, that the most trivial variation indicates forgery.

Witnesses of this character can sometimes be cross-examined very effec
tively if proper preparation for cross-examination is made. If such witnesses 
merely give opinions without any reasons whatever, the evidence may be 
unassailable from a technical standpoint and its only real value is that i1 
indicates the opinion of the witness regarding the general merits of the e:ise. 
It is often possible to secure a number of such witnesses, often perfectly 
reputable and honourable men, but totally unqualified technically, who will 
readily testify that the most glaring forgery is genuine if their friendship or 
their prejudice incline that way, or will testify that an undoubtedly genuine 
signature is a forgery if it contains the slightest variation from ordinary 
genuine signatures and they think the case should be so decided. They are 
not in fact qualified to give any opinion but are skillfully led to see the problem 
as is suggested to them. They are not dishonest but technically uninformed, 
and often, if not usually, consciously or unconsciously, prejudiced.

As has been well pointed out in numerous modern decisions and many 
discussions of handwriting expert evidence by scientific law writers, the value 
of document expert evidence, unlike most expert evidence, arises, not from 
the mere opinion itself but from the reasons for the opinion. This sensible 
test in a disputed handwriting case greatly minimizes, if it does not actually 
destroy, the value of the testimony of untrained witnesses who presume to 
give only mere opinions on the subject.

The careful trial lawyer cannot, of course, wholly ignore such evidence 
which may be marshalled on either side against the interests of justice, but 
will endeavour to use it to support and confirm correct technical testimony 
given with reasons and illustrations. Some witnesses of this class are con
ceited and have been led to think they have a peculiar ability and they will 
undertake to go into details and, without technical qualifications, will attempt 
to give definite reasons for their opinions. Detailed evidence by such a wit-
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ness is almost certain to be full of errors and, as a rule, such a witness can be 
successfully attacked by a qualified counsel.

Proof of handwriting by lay witnes s would be less dangerous if given in 
response to a question something like this, “From what knowledge of this 
handwriting you have and from the circumstances of the case and the con
ditions surrounding the production of the writing, is it your opinion that this 
handwriting is genuine or not?" Whether the question is propounded in 
this way or not, this is exactly the wray in which it is usually answered. On 
the pretense of giving technical evidence a witness is in fact allowed to give 
his opinion on the general merits of the case as affected perhaps by his preju
dice or his actual interest.

In disputed will cases one collection of relatives, more or less distant, and 
friends more or less friendly, on one side give evidence that a signature is 
genuine, and a similar group, wholly untrained, without scientific knowledge, 
and perhaps unconsciously acting under suggestion, give exactly opposing 
evidence. It may be practically impossible to dispense with such evidence 
entirely but it should be received with caution and should not be dignified 
in legal opinions or in legal literature more than it deserves and it certainly 
docs not deserve much.

BOKOVOY ▼. TANGYE.

Alberta Supreme Court, Appellate Division, Harvey, C.J. Stuart, Beck 
and Hyndman, JJ. December 20, 1918.

Waters (§ Il C—83)—Irrigation Act—Diversion op—What is—Lia
bility.

The words of s. 60 of the Irrigation Act (R.S.C. 1906, c. 61), “every 
person who wilfuly without authority takes or diverts any water . . . 
from any works authorized under this Act .... is guilty of an offence 
etc.,” arc applicable to a person who wrongfully diverts water from 
works which are constructed for the purpose of carrying the water from 
the main canal to the boundary of the lands of individuals, who desire 
the water for the irrigation of their lands such works being works author
ized by the Act.

Case stated by a magistrate which involves questions of the 
construction of part of the Irrigation Act—R.S.C., c. 61, amended 
bv c. 38 of 1908, c. 34 of 1910, and c. 37 of 1914.

Dunham, for applicant; no one contra.
The judgment of the court was delivered by 
Beck, J.:—It appears that the Alberta Railway and Irriga

tion Co. is a "company” within the definition of that word (a. 2 (/)) 
which became a licensee (s. 2 (g)) under the Act and in pursuance 
of its license constructed "works” (s. 2 (>j)).

It also appears that the company was, by contract, under 
obligation to furnish water from its works for irrigation purposes 
to the owners of a large number of tracts of land in the vicinity of 
its works- land which probablv the company had, as a land-
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owning company, sold as irrigable lands and placed itself under 
obligation to irrigate at the time of sale.

There is nothing to indicate the precise terms of these con
tracts or of the arrangement with the company under which tin* 
lateral ditch, about to be mentioned, was constructed, but it 
appears that the owners of a number of these lands associated 
then selves together under the name of the Pawson Lateral Asso
ciation and constructed a lateral ditch from the company's irriga
tion canal over lands owned by the company and leased by the 
company to this association. It further appeal* that the point 
at which the lateral ditch left the company’s canal was the point 
at which the land-owners were entitled by their contracts with 
the company to delivery of water by the company and the lateral 
ditch was constructed for the purpose of conveying the water to 
the boundaries of the lands of the owners who were entitled to 
water from the company for irrigation purposes. For the pur
pose of distributing the water from this main lateral ditch to tin- 
different parcels of land, the association constructed smaller 
lateral ditches over the lands of individual owners with their con
sent. The defendant was the owner (i.e., lessee) of a parcel of 
land lying near the con pany's irrigation canal. The association’s 
main lateral ditch ran through his land, but the land occupied by 
the ditch was excepted or reserved in the lease to him.

The charge against the defendant was, in effect, that, contrary 
to the provisions of s. 60 of the Irrigation Act, he wilfully, with
out authority, diverted water from the association’s main lateral 
ditch, or more water therefrom than he was entitled to divert. 
We are not concerned with the proof of the facts, but are called 
upon only to say whether, assuming the charge in either form is 
proved, the defendant is liable to conviction under s 00.

S. 00 says that:—
Every |>ereon who wilfully, without authoiity, takes or diverts any water 

from any rivet, stream, lake or other waters or from any works authorised 
under this Act, and every licensee oi other person who takes or diverts there
from any greater quantity of water than he is entitled to, is guilty of an 
offence and liable upon conviction, either summarily or upon indictment, to 
a fine not exceeding $5 per day oi fraction of a day for each unit (s. 3) or 
fraction of a unit of water improperly diverted or to imprisonment for a term 
not exceeding 30 days or to both.

I think the words “any water from any river, stream, lake or 
other waters” are equivalent to the wrords “water at any time- in
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any river, stream, watercourse, lake, creek, ravine, canyon, lagoon, 
swamp, marsh or other body of water” occurring (twice) in s. 0, 
which vests the title to the waters in the Crown; and tliat these 
words refer to waters before they have passed into “works author
ized” by the Act. Then what is the meaning or the extent of the 
meaning of the words in s. 60, “any works authorized under this 
Act”?

The word “works” is interpreted by s. 2, clause (g) as meaning 
and including
any dykes, dams, weirs, flood-gates, breakwateis, drains, ditches, basins, 
reservoirs, canals, tunnels, biidges, culverts, cribs, embankments, head works, 
flumes, aquducts, pipes, pumps and any contrivance for carrying or conducting 
watei or other works, which are authorised to be constructed under the 
provisions of this Act.

There can be no doubt whatever but that the association’s 
main lateral ditch is a work within this definition; but the ques
tion remains, is it a work “authorized under the Act”?

S. C vests water generally in the Crown 
unless ana until and except only so far as some right therein or to the use 
thereof, inconsistent with the right of the Crown, and which is not a public 
right or a right common to the public, is established.
Water, therefore, does not become absolutely the property of the 
licensee; both the Crown and the licensee have a special property 
in it; that of the licensee lieing restricted to its use for irrigation 
purposes and that within a limited area; for the applicant must 
(s. 15 (2), clause (d)) state “the tract of land to be irrigated” 
and (clause (e)) “the name of the owner of each parcel of land 
. . . to be irrigated,” subject to this (s. 38) that the licensee 
is obliged to dispose of any surplus water flowing in his works 
which is not lieing utilized for the pvrjmes authorized to any 
person applying therefor for irrigation purposes, and sub-s. 2 of 
the same section provides that the delivery of such surplus water 
need not be made until the persons so applying pay or tender an 
amount equal to the cost and expenses of the works required to 
convey the surplus wate r to them or until they shall themselves 
construct such works. Such subsidiary works are then not like 
merely private works which may lie erected for any lawful pur
pose, but are works for the conveyance under regulation of water 
in which the Crown still retains a special property.

These provisions seem to make it reasonably clear that the 
works necessary to convev the water from the main canal are
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intended to Ik* covered by the expression “works authorized' 
either as directly authorized, because part of the scheme placed 
liefore the Department on application for a license, or as indirectly 
authorized by the provisions of sub-s. 2 just quoted, that is, works 
which are to lie constructed at the cost of new applicants for 
water for irrigation purposes either by the licensee or the appli
cants. It seems to me that the expression “works authorized” is 
not to l>e limited to the works in the stage in which they would Ik 
liefore the necessary means to enable individuals to make use of 
the water are constructed. The same expression may have dif
ferent meaning in different parts of the Act, if the context so 
requires (s. 2).

I, therefore, hold that the words of s. GO, "every person who 
wilfully without authority takes or diverts any water . . .
from any works authorized under this Act ... is guilty of 
an offence etc.,” are applicable to a person who wrongfully diverts 
water from works which arc constructed for the puntose of earn
ing the water from the main canal to the Ixmndary of the lands 
of individuals who desire the water for the irrigation of their 
lands, such works lieing, in my opinion, “works authorized” by 
the Act.

It seems to me to be some confirmation of this view that a 
person taking water “wilfully without authority” would, apart 
from the provisions of s. 60, Ik* liable on indictment for theft. 
Hex v. Hutton (1911), 19 W.L.R. 907, and the cases therein cited.

It seems unlikely that the section was intended to meet the 
case of the wrongfully diverting of water from IxmUcs of water 
vested in the Crown and from the main works of licensees, but to 
exclude the case of water lying in the conduits carrying the water 
to the consumers’ lands. What I have said answers the question 
stated.

Stuart, J., l>eing absent, took no part in the judgment.

Judgment accordinglg.
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ROBB v. MERCHANTS CASUALTY Co.
(Annotated.)

Manitoba Court of Appeal, Perdue, Cameron and Fullerton, JJ.A.
October 7, 1918.

Insurance (§ 111 D—71)—Accident policy—Construction.
A clause in an accident insurance policy, insuring against loss sustained 

while “riding as a passenger within the enclosed part of any public 
passenger conveyance provided for the exclusive use of passengers and 
profiled by steam, compressed air, gasoline, cable or electricity, or w hile 
riding as a passenger on board a steam or gasoline vessel licensed for 
the regular transportation of passengers, and such injuries shall be due 
directly to or in consequence of the wrecking of such car or vessel,” does 
not include an accident while attempting to leave a passenger elevator 
in a privately owned building. It is from the words and the context 
not from the punctuation that the sense must be collected.

Appeal by defendant from a judgment of Curran, J., 41 
D.L.R. 21, in an action for damages, under an accident insurance 
policy. Reversed.

A. C. Campbell, for appellant; D. Campbell and //. F. Tench, 
for respondent.

The judgment of the Court was delivered by 
Perdue, C.J.M :—The plaintiff claims under an accident 

insurance policy issued by the defendants to him in which his 
deceased brother, Edward Robb, is named as beneficiary. The 
policy protects the beneficiary under certain conditions and in 
case of the death of the beneficiary under such conditions the pay
ment for loss of his life goes to the insured, the plaintiff. A case 
was stated by the parties upon which they went to trial. The 
trial judge gave judgment for the plaintiff and the defendant 
appeals to this Court.

The whole question in this case turns upon the interpretation 
of clause headed Part R in the policy. This clause, or as much 
of it as is of importance, is set out in the judgment of the judge. 
The insured was killed while attempting to leave a passenger 
elevator in the Marshall Field Annex building in Chicago. The 
plaintiff’s claim rests upon the contention that this passenger 
elevator was a “public passenger conveyance” within the mean
ing of the clause in question.

Part E of the policy provides for payment of double indemnity 
to the insured (the plaintiff) in case he sustains injury while riding 
as a passenger in any railway passenger car, or as a passenger on 
hoard a steam vessel licensed for the regular transportation of 
passengers, provided that the injuries shall be due directly to or in
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Annotation.

consequence of the wrecking of such car or vessel. Comparing 
these two clauses, it appears to me that the intention was that if 
the insured should be injured while travelling in a railway passenger 
car or on a steam passenger vessel, he should receive double in
demnity; and if the lieneliciary should be injured while travelling 
in similar manner, and the injury should be fatal, the insured should 
receive the sum mentioned in l’art R. With respect, I cannot 
come to the conclusion that the words in the |»licy were intended 
to include a passenger elevator in a building such as the one in 
which the accident took place. There is a further condition in 
the clause which, unless explained away, is fatal to the plaintiff's 
contention. This condition is in the following words: “And such 
injuries shall be due directly to or in consequence of the wrecking 
of such car or vessel." The same restriction is found in Part E. 
The elevator car in question was not wrecked, and the accident 
was not due to any such cause. The plaintiff argues that because 
of the punctuation, the aliove condition does not apply to “ public 
passenger conveyance.” The words “car or vessel” are clearly 
intended to cover both land and water conveyance. Part E again 
gives assistance as to the meaning of Part R. “It is from the 
words, and from the context, not from the punctuation, that the 
sense must be collected:” per Sir W. Grant in Sanford v. Raikes 
(1871), 1 Mer. 646, 651,35 K.R. 808; approved by Lord Westbury 
in Gordon v. Gordon (1871), L.R. 5 H.L. 254, at 276. Clearly, I 
think, the condition, that the injuries must lie due to the wrecking 
of the car or vessel, applies in this case.

With great respect, I would reverse the trial judge’s findings 
and answer the second question in the negative. It is not, there
fore, necessary to answer the first question. Judgment must, 
therefore, be entered for the defendant with costs of suit both in 
the Court of King’s Bench and in this court.

Appeal allov’ed.

ANNOTATION.
Insurance—Polices Protecting While “Passengers in or on Public and 

Private Conveyances.”
By F. J. Lavkrty, K.C., Montreal. Author of “Insurance Lav oj Canada " 

The liability of insurers under policies protecting insured while “pas
sengers in or on public or private conveyances” has been the subject of 
frequent judicial consideration.
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Public conveyance naturally suggests a vessel or vehicle employed in 
the general conveyance of passengers; private conveyance suggests a vehicle 
belonging to a private individual: Iiipley v. Hartford Passenger Assurance Co., 
(1872), 16 Wall (U.8.) 336, 479.

In Oswego v. Collins, (1885), 38 Hun (N.Y.) 171, an omnibus was declared 
not to be a public conveyance.

In Ripley v. Railway Passenger Assurance Co., 20 Federal Cases, No. 
11854, it was held that “travelling by private conveyance” includes self
locomotion; it would have been different if the clause had read “travelling 
in"; see 9 Cyc. p. 863, Vo. Conveyance.

The paymaster of a railroad company travelling from station to station, 
and stopping between them to pay the employees, is not while doing so a 
passenger in a conveyance: Travellers Assurance Co. v. Austin, (1902), 94 
Am. St. Rep. 125.

One injured while attempting to alight from a moving electric street car 
is to be regarded as having been injured “wliile riding as a passenger” in the 
ear: King v. Travellers' Assurance Co., (1897), 65 Am. St. Rep. 288.

Where the terms of the policy read “riding as a passenger in a passenger 
conveyance” an injury received while riding on the platform of a car is not 
within the condition: Ætna Life v. Vandecar, (1898), 86 Fed. 282; Van llokke- 
len v. Travellers Assurance Co., (1901), 167 N.Y. 590.

Where a passenger on invitation of the railroad superintendent left a 
coach to ride on the engine, and while so riding was killed, he did not thereby 
lose the character of a passenger, and the engine was part of the conveyance: 
Berliner v. Travellers Assurance Co., (1898), 66 Am. St. Rep. 49.

Where the clause read that the insured was protected while riding as 
a passenger “in or on a public convej'ance” and the insured was killed by 
being thrown from the platform of the car, the company was condemned: 
Preferred Accident Insurance Co. v. Muir, (1904), 126 Fed. 926.

A passenger elevator is one used for passengers, although also used for 
freight: Wilmarth v. Pacific Mutual, 168 Cal. 536 (1914). It was here held 
that the words “passenger elevator” are to be construed in their ordinary 
and popular sense, hence the evidence that among manufacturers of elevators, 
the term had a definite meaning and that an elevator used for the carriage of 
both passengers and freight was not a “passenger elevator” was properly 
excluded.

Where the body of the insured when injured was not wholly within the 
elevator, and the policy covered injuries “while riding in an elevator,” it was 
still held to apply: Ætna Life Assurance Co. v. Davis, (1911), 191 Fed. 343.

A similar decision was rendered in Depue v. Travellers Assurance Co., 
f 1909), 166 Fed. 183, where the policy covered loss of life as a result of “bodily 
injuries effected while in a passenger elevator"; no one saw the accident; 
the body of the insured was found hanging head downward in the elevator, 
having been caught between the roof of the elevator and the floor of the 
building.

Where a policy insured against death or injuries resulting “while riding 
us a passenger in a place regularly provided for the transportation of passeu- 
geis within a public conveyance," and the insured was injured while attempting 
to hoard a moving street car, but before he had entered the same, the company 
was released from liability: Mitchell v. German Commercial Accident Co. 
(1913), 161 South Western Reporter 362.

A transfer company renting picnic waggons was held not to he a common

Annotation
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Annotation, carrier ; u common currier being one who undertakes for a consideration to 
cam- indiscriminately passengers us long us t here is room in the conveyance, 
nor is a livery man a common carrier within the meaning of a clause in a 
policy covering insured while riding “as a passenger in a public conveyance, 
provided by a common carrier for passenger service:” Georgia Life Insurance 
Co. v. Easter, 66 Southern Reporter 514 (1915).

A similar decision was rendered in a ease where the )x>licy covered t la- 
insured “while a passenger in or on a public conveyance” and he was pushed 
by persons getting off an express train and fell between the platform and the 
train: Rosenfeld v. Travellers Assurance Co., 161 N.Y. Supplement 12 (1916).

Where the clause read “while riding as a passenger in a railway passenger 
cur" it was held that this provision was broad enough to cover death by 
being thrown from the platform of a passenger train, while passing from 
one car to another, the word “in” being interchangeable with “on": Schmohl 
v. Travellers Assurance Co. 189 South Western Reporter 597 (1916).

Where a policy read that no benefit would be paid for injuries received 
“while the insured was on a locomotive, freight car or caboose used for pas
senger service,” and it was proved that the caboose, in which he was riding 
at the time of his death was used solely for railway employees and drovers 
in charge of live stock shipments, it was held that it was not “used for pas
senger service,” in the common and ordinary meaning of the term: Standard 
Accident Assurance Co. v. Hite, 132 Pacific Reporter 333 (1913).

A taxicab has been held to be a public conveyance: Primrose v. Casualty 
Co. of America, 81 Atlantic Reporter 212 (1911).

Under this last case an annotation will be found in 37 L.R.A. (n.s.) 618, 
• dealing with the scope and construction of a provision for indemnity in ease

of injury while riding in or on a public conveyance; also in 55 L.R.A. (1915C) 
456, under the report of the decision in Georgia Life Assurance Co. v. Easter,

Some policies make an exception of the risk involved in standing, riding 
or being on the platfonn of a railway car or entering or attempting to enter, 
leaving or attempting to leave any public conveyance while the same is in 
motion. Provided the car was in actual motion at the time the insured ha* 
his hand on it, at the moment of attempting to enter, no excuse will defeat 
the company’s right to set up this exception in defence: Huston v. Traveller 
Assurance Co., (1902), 66 Ohio 8t. 246.

In Canada, we find a decision of Powis v. Ontario Accident Assurance Co.. 
(1900), 10.L.R. 54, holding that a person was “riding ns a passenger on a public 
conveyance” when he had his foot on the step before the vehicle had begun 
to move. This judgment was based on an English case, Theobold v. Railway 
Passengers Assurance Co. (1854), 23 L.J. Ex. 249: also Northup v. Railway 
Passengers Assurance Co. (1869), 2 Laos. 168, and a very similar case of 
Chamjdin v. Railway Passengers Assurance Co., (1872), 6 bans. 71.

In another Ontario case, the plaintiff had stepped off a tramcar into the 
path of an approaching motor car; he stepped back on the tramcar, which 
at that moment caught and injured him; it was held, reversing Meredith 
C.J.C.P., that he was not at the time of the accident a passenger in the tram- 
car; see Wallace v. Employers Liability Assurance Co. (1912), 2 D.L.R. 854

A person riding a bicycle “is not travelling as an ordinary passenger" 
in a veliicle: McMUlanv. Sun Life Assurance Co., (1896),4 8.L.T. 66 (Scotland).

A number of pertinent decisions will be found in MacGillivray’s Insurance 
Law (1912), page 925 et seq.
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GRAND TRUNK R. Co. and CITY OF MONTREAL v. MCDONALD.
Supreme Court of Canada. Sir Charles Fitzpatrick, C.J., and Davies, 

Idington. Anglin, and Brodeur, JJ. October 8, 1918.
Master and servant (§ III A—285)—Injury—Finding of jury—Negli

gence OF EMPLOYEES OF TWO DIFFERENT COMPANIES—JOINT AND 
SEVERAL LIABILITY.

The jury having found on sufficient evidence that an accident resulted 
from the common negligence of the employees of two different com
panies, such companies aie in law jointly and severally liable for the

[Jeannotte v. Couillard (1894) 3 Que. Q.B. 401, distinguished.]

Appeal from a decision of the Superior Court of the Province 
of Quebec (1918), 40 D.L.R. 740, sitting in review at Montreal, 
affirming the judgment of Guerin, J., with a jury and condemning 
the defendants jointly and severally to pay 80,000 and costs. 
Affirmed.

Lafleur, K.C., and A. K. Beckett, K.C., for apjicllant, Grand 
Trunk Railway Co. of ( 'anada ; Atwater, K.C., and A. St. Pierre, for 
appellant, City of Montreal; Hr nest Pélissier, K.C., and Thomas 
Walsh, K.C., for respondent.

Fitzpatrick, C.J.:—This is an appeal from the judgment of 
the Court of Review, Montreal, wliich confirmed a judgment of 
the Superior Court in an action of damages for negligence. The 
issues of fact were tried by a jury. From the facts proved, the 
inference of negligence1 was drawn by the jury with the concurrence 
of the trial judge and, on appeal, the verdict was confirmed.

The respondents, plaintiffs below, are the mother and daughter 
of one Searff, in his lifetime an employee* of the railway company, 
who was killed in the course* of that employment.

Three epmstions are* raised on this appeal : (1) From the facts 
proveel might negligence be legitimately inferml by the jury 
against lx>th defendants? (2) Was the* decease*d’s death causeel 
by his own fault? (3) Are both appellants, as joint authors of 
the wrong, jointly ami severally liable* for the whole damage, or, 
in othe*r weirds, are Ixith appellants jointly and severally liable* for 
the conse*que»nces of an aecielent causeel by independent acts of 
negligence eommitte*el by the* servants of both on the* same occasion, 
or in connection with the* same* occurrence, anel contributing 
directly to that accident? In my opinion, the* first anel thinl 
questions should be answered in the affirmative*.

To elispose of the thirel epiestion, which is purely one of law, I 
14—44 D.L.R.

CAN.

s. c.

Statement.

Kitiputrick.C.J.



190 Dominion Law Reports. [44 DA.R.

CAN.

rTc

Trunk 
R. Co.

Montreal

McDonald.

FiUpatrirk.C.J.

adopt the opinion exprittMed by » learned writer in the “Revue 
Trimestrielle de Droit Civil,** 4 (1905). p. 341. who puts the 
<|Ui‘stion and answer in these words:—

Quand y a-t-il solidarité entre les auteurs d'uu délit civil?
I<h Cour de Cassation, dans son ariôt du 3.juin. 1902 (Pand. fr. 1905, 1, 104' 

s'est-elle écartée de sa jurisprudence antérieure quant aux conditions néces
saires pour que la solidarité soit prononcée entre les auteurs d’uu quasi-délit " 
Il ne suffit pas. disait-elle, il y a peu d’années (Cass. eiv. 13 juin. 1895, D. 9(1, 
1. 31), |K)ur que la solidarité soit prononcée en matière de responsabilité 
provenant d’un quasi-délit, que la faute déclarée soit commune à un certain 
nombre de défendeurs; il faut de plus qu’il soit constaté que cette faute est 
dans de telles conditions d’indivisibilité que toute répartition est itn|mssihl< 
entre ceux qui l’ont commise. (V. de même Cass. 12 Feb. 1899, 1). 79. 1. 
281).

Or dans l'arrêt de 1902. la Chambre civile, après avoir constaté que ri 
dommage est implicable à la faute commune de plusieurs, ajoute “que cette 
faute a concouru à produire l'entier dommage subi par la partie lésée, que 
<lèe lore la condamnation a pu être mise solidairement à leur charge.” Il re
noua semble i>as que cette diversité d’expiession cache une idée différente: 
car ai on a pu causer l'entier dommage la faute a été indivisible.

The jury having fourni, on sufficient evidence, that the accident 
resulted from the common negligence of the employees of the city 
and the railway, they are troth in law, jointly and severally, liable 
for the damage—1 lOtrC.C. Vide Piper v. Winnifrith [1917] W.N.358.

Dealing now with the first question. I am satisfied that from 
the facts proved, and 1 have read the evidence with great can. 
the jury might legitimately draw the inference of negligenn 
against Ixrth the defendants.

The circumstances of the accident are not very fully given by 
the witnesses. Although referred to, no plan of the locality was 
filed at the trial, probably for the reason given by Mr. Laticur at 
the argument here. The place was so well known to the jurors 
that each of them was presumed to have a photograph of it in his 
mind. The deceased, who was the chief actor, was not present 
to speak for his wife and cliildren, and the jury was obligwl to 
rely for the details of the occurrence almost exclusively on t In
version of those to whose fault the accident was attributed: 
interested as they were to exculpate themselves and their em
ployers. All of which tends to give additional weight to tin- 
verdict.

The accident occurred at the intersection of the railway, at 
rail level, by the street formerly known as Ste. I Elizabeth, now 
De Courcelles St., a very busy thorhughfare in the city of
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Montreal. XVlien the crossing was made originally (1900) the 
eity assumed the obligation to put up gates and keep a watchman 
constantly in attendance. By reason of the increased traffic, in 
1911, the Railway Board ordered the city to put up modern gates. 
The railway had the right of way, and the municipality nsHuimnl 
tlie obligation to protect the traffic using the crossing.

At the time of the occurrence, a numlier of empty passenger 
cars were tieing moved from the railway station to a place 
immediately beyond and westward of the De( 'ourcelles St. crossing. 
The train consisting of 14 empty cars was moving reversely, the 
engine pushing the cars. Brunet, the company’s foreman, was in 
charge, and it was his duty to direct the whole operation, having 
special regard to the protection of the public using the street 
crossing. To do this effectively, Brunet required to be in touch 
with the enginedriver who controlled the motive j»ower, and 
Scarff, who was at the end of the train as it approached the crossing. 
There was a curve in the line which made it necessary for Brunet 
to place himself in the middle of the train so as to be in com
munication with I Kith ends. It was, obviously, necessary for him, 
lieforc giving instructions to the enginedriver, to know the con
ditions at the crossing.

Scarff’s duties arc thus defined in the company’s plea:
The said late Charles J. Scarff, under special instruction from his foreman, 

was sent to the said DcCourcelles St. crossing for the sole purpose of safe
guarding public traffic over said crossing during the shunting opeiations 
upon which the crew in charge of said train was engaged at the time.

The traffic at DcCourcelles St. crossing was controlled by the 
city, under the order of the Railway Board, by gates which were 
opened only when the man in charge, Racicot, saw that there was 
no train in the vicinity. His instructions were verbal and, when 
examined as a witness, he says:—

On m’a dit que j’aurais à “watcher” les trains et fermer les barrières.
He had no time table or other means of knowing when tin* 

trains reached the crossing; he was dependent on his own 
judgment as to his action with respect to the gates.

In answer to a question from the bench, Mr. Laffeur admitted 
that the shunting operations continued until the cars were stowed 
away, i.e.t lmd reached their destination west of DcCourcelles St.

The jury found that the accident was attributable to two 
distinct acts, both of which contributed directly to the death of 
Scarff. In the course of the shunting operations, it was necessary
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to pick up a ear which was on a track alongside the main line on 
which the train was lining moved from the station, and for that 
purjiose the whole1 train was hacked up till within 4(1 or 50 ft. of 
the crossing and there brought to a standstill. The train was 
then broken in two, i.c.} a certain number of the cars nearest the 
engine were detached and run on to the sitting to pick up the ear 
that was there, amt all were then moved back to the main track 
where the other cars had been left. When all the ears were 
coupled, on a signal from the foreman Brunet, the train in the 
process of shunting was moved towards the crossing, ami Brunet 
then left his post on the outside and stood on the steps of one of 
the cars, where he was no longer in touch with the enginedriver or 
Scarff, as found by the jury. In the meantime, Racicot, seeing 
the cars nearest the crossing stopped, assumed that he might 
safely o|>en the gate, which Ik- did. thus |>cimitting a large number 
of people to get on the track. Seeing the imminent danger in 
which these jM*ople were plact*d, as the train was approaching the 
crossing running reversely, and unable to signal tin* engineer 
through Brunet, who had left his post, Scarff rushed forward to 
reach the signal cock so as to notify the enginedriver of the danger, 
and in the attempt lost his life. It is said that lie was negligent 
in what he «lid. Scarff may have assumed very heavy risks ami 
even acted imprudently, but it must be Iwirnc in mind that, la
wns dealing with a state of things due to the defendants' negligence. 
And, having mid the evidence. 1 am satisfied that the finding of 
the jury, that in the circumstanoes he was free from fault, is fully 
justified. In a most trying emergency, he did his liest (Laurent 
20, p. 520. No. ISO), and the jury evidently did not lielievc 
Menard's story at suit the removal of the signal whistle. So that, 
on the whole, I am fully satisfied that the finding of the jury to the 
effect that the accident was attributable exclusively t<* the acts 
of Initli Brunet and Racicot is Ixirne out by the evidence.

Some (piestions were raised as to prescription and insufficiency 
of the notice. The acts of the employees of both the city and tin- 
company contributed to the death of Scarff, and the notice to tin- 
city was sufficient. The action was taken cm temps utile against 
the company, and that was sufficient to interrupt prescription 
against the city (Laurent, vol. 17. Nos. 804 & 294; Arts. 1100 «V 
2281 (*.('.).

On tin* whole, this appeal should In- dismissed with costs.
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Davies, .).: I concur in dismissing these appeals; but 1 do so 
with much doubt: which, however, has not ripened into a con
viction that the judgment apjiealed from was erroneous. My 
duty, as 1 conceive it, therefore, is to dismiss the appeal.

IniNOTON, .1.: 1 am of opinion that the evidence herein was
such that the trial judge was right in submitting it to the jury and 
that their findings of fact bind us to apply such relevant law thereto 
as may he applicable.

In all its essential features 1 agree with the lucid statement of 
the ease as presented by the judgment of Lane. .1.. on Ix-half of 
the (’(mil of Review in support of the judgment appealed from.

1 need not repeat. however, but may add what the argument 
here has suggested.

A perusal of the entire evidence in the ease, except part of 
Menard's, which calls for little attention, convinces me clearly of 
one thing. It is that the stories of Raeieot and of Benoit are in 
absolute conflict, in regard to the essential facts which furnish a 
crucial test of the weight to be given Raeieot's version relative to 
his o|M‘thng and shutting the gates.

He tells of a rush as it were of A or ti vehicles from each side, 
when he opened the gates and that they all disappeared before 
the accident in question except a waggon loaded with brick which 
had not quite reached but was approaching the track on which the 
accident, took place.

That story of their complete disappearance as the result of 
successful crossing by so many vehicles at one opening of the gates, 
liefore Benoit had lieen able during same o|>ening to travel the 
short space he did to get where he saw deceased gesticulating in 
despair, is quite untrue if Benoit 's story is even only approximately

I can see no reason for dislxdieving a word Benoit has said.
lie was not a stranger to the crossing nor an idler, but knew 

well he had at such an hour to be prompt in entering when the 
gate, for the raising of which he had waited and watched, should 
permit him doing so.

The suggestion of the appellant's counsel in answer to my 
questions for explanation of this feature of the ease that Benoit 
had wasted time watching some leak in an auto does not seem 
warranted bv anything in the evidence. If counsel at the trial
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had imagined that Benoit had loitered liehind others, pushing 
onward, he certainly should, and doubtless would, have pressed 
him on the point in a way that is not apparent.

Again Benoit swears to a delivery waggon approaching as he 
did and thus unintentionally demonstrates that Haricot's story is 
incorrect.

But more marvellous than all this is that neither the man who 
had the load of brick is forthcoming as a witness, nor a single 
other one of the ten to a dozen like* witnesses seemingly available 
to corroborate Haricot by shewing that they had crossed as he 
says.

The accident was far too important for either appellant 
interested in demonstrating that it had discharged its duty to tin 
public to say nothing of what is involved in this action, to accept 
such a remarkable conflict of evidence as not requiring further 
enquiry and production of the testimony if Haricot’s story is true.

There was a coroner's inquest at which both these witnesses 
testified.

The jury herein evidently disbelieved Hacicot and accepted 
Benoit’s story.

There are a number of minor things in Hacieot’s story which 
I need not dwell upon but which doubtlessly helped the jury to 
reach the conclusion they did. 1 must not, however, pees thus 
what he tells of the number of times that these gates would be 
opened in the course of a day. Perhaps four or five hundred times 
a day was his reply when questioned there anent, adding he had 
never counted. There were three men, as I understand him, each 
taking liip turn on such duty in the course of the 24 hours.

No doubt the jury knew without being told that of the needed 
raising and lowering of gates thus spoken of by far the greater 
part would full within a comparatively few hours. A man loaded 
with such a task at the noon hour w ith three gates to keep an eye 
upon and the possibilities of sixteen tracks to lie watched without 
the aid of any system but his own eyes can hardly be charged with 
wilful false swearing if he happen to get confused and shrinking from 
blame for the life of another persuades himself that there was only 
one raising and lowering of the gates in question within a given 
time which he had no accurate means of measuring.
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I think the jury was quite right in accepting Benoits story in 
preference to that given by a single witness under such circum
stances, and especially so when the latter’s story was left 
uncorroliorated and could have been cor migrated if true and a 
proper effort made to procure testimony from such a stream of 
travel as indicated.

This is not the defence of a poor helpless creature for whom a 
semblance of excuse n ight be found, but of a city armed with the 
necessary equipment for tracing and bringing forward these 
missing witnesses.

.Evidently Racieot confuses tin? occasion of his opening and 
shutting of gates and forgets the one testified to by Benoit and 
which is the one we have to deal w ith.

The case rests upon inferences to Ik* drawn by the jury from 
the established facts, and I cannot say that any single one of their 
findings must l>e held such as twelve or nine out of twelve reason
able men could not properly arrive at on the evidence presented.

The findings of fact are quite sufficient in law to maintain the 
judgn ent appealed from.

The city appellant claims that it has no responsibility for the 
failure to protect the public using the crossing and tries to get 
some support for such contention in the wording of the order made 
by the Board of Railway Commissioners. That order is not the 
sole basis of its responsibility and indeed has very little to do 
with it.

The agreement entered into between the two appellants must 
be looked at as well as the order of the1 Board and back of both 
tin- law ui>on which they were founded.

That agreement was entered into on November H, HMM). ll 
sets forth that the crossing of the railway company’s yards by an 
extension ofSte. Elizabeth St. is to be permitted by the railway com
pany, that the city will place crossing gates and watchmen to 
operate said gates, at its ow n expense, and then, by clause 3, agrees 
as follows:—

The said corporation further agree to hold the said company free and 
harmless from any expense in connection with such temporary arrangement 
and protect them from all claims, costs, proceedings and expense for 
accidents occurring during its continuance.

The law upon which this rested is the Railway Act of 1888, as 
amended and interpreted and construed bv the judgments in
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several eases. This court, in City of Toronto v. Grand Trunk It. 
Co. (1906), 37 Can. S.C.lt. 232, held that a municipality in which 
a highway crossed a railway was a person interested within the 
meaning of ss. 187 and 188 of said Act, and that the Railway 
Committee of the Privy Council had jurisdiction to make the 
order it had made, and which was there in question imposing the 
obligation u|h>ii the municipality to hear a share of the expenses of 
guarding and protecting the crossings such as there in question.

Ianivc to apiteal to the Judicial Committee of the Privy Council 
was refused.

The story of the struggle Indween railway companies and 
municipalities, up to that time, relative to possible responsibility 
of the municipality appears in the several eases cited in the report 
of the argument in said ease.

The powers formally exercised by the Committee of the Privy 
Council in this regard became, by the legislation creating the 
Hoard of Railway Commissioners, vested in that Hoard. And tin 
effet 4 thereof was exemplified by an ap|N*al to this court in the 
ease of Ottawa Electric 1C Co. v. City of Ottawa and Canada Atlanta 
li. Co. (1900), 37 Can. S.C.R. 354, to test the power of the Hoard 
in that regard. The power was maintained by the judgment of 
this court.

That establishes the principle of law u|M>n which, by anticipa
tion of its affirmation as it were, no doubt the parties concerned as 
appellants here had acted in entering into the agreement I have 
referred to and in which they, by a clause thereof, shew that tIn
expedient of gates and watchmen was only temporary, for they 
evidently, as the agreement shews. ex]K*etyd a bridge over tin- 
railway as a substitute therefor to be constructed at their joint 
ex]H-nse some day.

The city appellant is clearly liable by virtue of its agreement 
to indemnify the railway company.

The later order of the Hoard was, no doubt, made by reason 
of some one complaining of the inefficient protection given up to 
that time but it does not affect this case one way or another any 
more than if the order had been to paint the gates red or white.

Hut for tin- supervision of that Hoard, experience teaches that 
neither of such like parties will always maintain in a high state of
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efficiency such like expedient# for accomnuxluting and protecting 
the travelling public.

The city sets up that this action was barred as to it by the 
special Statute of Limitations in its charter. 1 do not think so. 
I hold they were jointly liable to res)mindent.

The appeal does not raise any question for us to decide as 
between them who ultimately may have to liear the burden of 
their neglect.

Whatever might have been said at one time as to the right of a 
railway company to shift its own legitimate burden on to muni
cipalities, there is none of that here in question. The creation of 
the crossing in question and its operation was a joint enterprise no 
matter how they divided the necessary labour attendant thereon, 
and the results following therefrom ami incidental thereto must 
Ik- lMime jointly, even though in part there is involved the duty 
by the company towards its servants, in that, as well as in 
other respects. Each contributed more than its due share to the 
result that is liefore us. As lietwecn them and others, the obliga
tion was jointly within the meaning of the (’ode.

The ap|x*al should lie dismissed with costs.
Anglin, J.:—For the reasons stated by my Lord the Chief 

Justice and my brother Brodeur, 1 agree in their opinion that if 
lx»th the defendants were responsible for the- death of the plaintiff's 
husband, their liability is joint and several. It follows that the 
plea of prescription made by the- City of Montreal fails.

We should also decline to disturb the ruling of the trial judge 
that the plaintiff's failure to give notice of her claim to the city 
corporation within 30 days after her husband was killed was 
excused by her ignorance of the fact that the city controlled the 
gates at the DeCourcelles St. crossing. She believed, not 
unreasonably, that they were o]x-rated by the Grand Trunk R. 
Co.

While l might have taken another view as to the proper con
clusion to be drawn from the evidence if dealing with it as a trial 
judge. I agree with Lane, who delivered the judgment of the 
Court of Review, that the jury may not improperly have preferred 
lo rely upon Benoit's evidence rather than on that of Raeieot, and 
n ay not unreasonably have drawn the inference that the latter 
had carelessly opened the crossing gates after the Grand Trunk
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train had start(hI to move towards the crossing. This inference 
would negative any neglect of duty on the part of the deceased 
Scarff in giving the signal on which that train moved, which, of 
course, should not lie presumed.

I have not Ixwn convinced that the* jury was not warranted in 
holding that Scarff’s attempt to stop the train by opening the 
angle-cock under the foremost car coming towards him—which un
doubtedly cost him his life—-did not amount to fault or contributory 
negligence. Unless he was responsible for the air whistle not being 
in place and available for use, he was not to blame for the existence 
of a situation which left him no other means of attempting to save 
the lives put in jeopardy by Haricot's negligent opening of tin 
gates. In an emergency, he imperilled his life in an effort to save 
others, praiseworthy not merely because of its heroism, but also 
In-cause it evidenced zeal in the discharge of duty and in safe
guarding the interests of his employers. An act done upon such 
an impulse, although under other circumstances inexcusably rash, 
may well be held not to have been a fault.

The jury evidently did not ltelieve Menard, the chief witness 
whose testimony would establish that Scarff was himself responsible 
for the air whistle not having been in its place, and it is impossible 
to say that in doing so they were clearly influenced by any improper 
motive or were manifestly wrong. Yet 1 cannot help thinking 
that, even rejecting this testimony, had the jury found that Scarff 
had failed to place or to keep the air whistle- where it should have 
been and could have been used by him without danger, such an 
inference from the proven facts would have lx-cn warranted and 
could not have lx*en disturbed. Indeed. I am not entirely satisfied 
that it is not the most reasonable inference from the rest of the 
evidence, omitting entirely that given by Menard. But the jury 
has found otherwise and I am not prepared to say that their finding 
is so clearly against all the evidence that is should lx- set aside.

Upon tin- argument I also entertain grave doubt whether tin- 
action of Brunet in entering the train where he was unable to sec 
Scarff after transmitting his signal to start, instead of remaining 
on the platform about 10 ft. from the side of the train, where lie 
could have seen Scarff in order to take any further signals that tin- 
latter might find it necessary to give, imputed by the jury as :i 
fault attributable to the railway company, should properly be so



44 D.LJt.1 Dominion Law Reports. 199

regarded. I understand, however, that a majority of my learnetl 
brothers are of the opinion that it should. Although further eon- 
sideration of the* evidence1 has not dispelled my doubt, since it 
has not ripened into a clear conviction of error on the1 part of the* 
Court of Review as well as the jury, it ele>es not justify a dissents

Brodeur, J.: This is a ease of a railway accident where the 
husband of the plaintiff, respondent, lost his life1. The1 (irand 
Trunk Company owned, within the* limits of the1 town of St. 
Henri, a large yarel where passenger trains, after their ordinary 
run, are washeet and cleaned. This yarel is crossed, on the level, 
by IM'ourcelh'S St. for a distance of about 300 ft. As there1 is a 
geienl deal e>f traffic at this spot, and in view e>f the1 large* number 
of trains which are continually moving, the- Railway Commission 
elecieleel, in 1911, that modern gates shoulel In* put up, and that 
they shoulel Ik1 maintained, ke*pt in repair anel eiperateel by the1 
City of Montreal until the (Iranel T ay raiseel its track.

The elay of the accident, August 24, 1915, a train composed of 
14 cars was pushed into this yard by a locomotive. The car which 
was in front was a baggage1 ear. Three persons, besides the 
e-ngineeer anel the» fireman, were in charge1 of this train, namely, 
Brunet, the foreman; Scarff, the1 victim; anel a man nameel 
Marcotte.

Having come nearly to DeCourcelles St., upon track Ne>. 4, 
the train was stopped in e>reler that the locomotive could get a car 
which was e>n a track near by. Scarff received instrue*tie>ns from 
his foreman, Brunet, to place himself at the DeCourcelles St. 
crossing, in eireler to sen1 that there should lie ne> accielent while the 
train was being maelc up, anel to give the necessary signals when 
the street should be1 clear. For this purpose Scarff stoeiel on the 
f(M)tpath beside the baggage car, and when the train was made up 
he gave a signal to Brunet that the1 train might start and cre>ss the* 
street, and the engine*e‘r, accordingly, upon Brunet’s signal, started 
the train.

From the1 moment that the train started Scarff should have 
jierceived that, there was danger to certain vehicles or pedestrians 
who were e-rossing the1 street, and he shoulel have then given the* 
signal to stop; but Brunet who, in the interval, had got on the* 
car, towards the mielelle of the train, did not see this signal, anel 
then Scarff, in a moment of self-sacrifice which is entirely to his
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credit, darted to the rear of the train in order to stop it by means 
of the angle-cock.

It was an extremely dangerous proceeding that he undertook, 
but hti believed, I suppose, it was his duty to have recourse to it 
in the hoix* that lie might save1 the lives of those who were going 
to be struck upon the street, and counting, probably, also upon 
his own agility; but, unhappily, he was dragged under the car 
and was crushed.

The suit was originally commenced against the Grand Trunk 
Company, but during the course of the trial it was discovered that 
the gate at this str<»et was under the charge of an employee of tin 
City of Montreal, and then, more than a year after the accident, 
the City of Montreal was sued and added as a party in order to 
make it jointly and jointly ami severally liable witli the Grand 
Trunk Company for this accident.

The Grand Trunk Company and the City of Montreal have 
pleaded that the accident was not due to their fault but to that 
of the victim himself. The City of Montreal has, in addition, 
pleaded prescription of a year under the provisions of art. 22(>2 
C.C. (Que.).

The trial took place before a jury, who found the City of 
Montreal as well as the Grand Trunk Company guilty of negli
gence. They exonerated Searff of any blame. The Grand Trunk 
Company was found guilty Irecause its foreman was not in ;i 
jwisition to be able to receive the signal which had l>een given him 
to stop the train, and the City of Montreal was found in fault for 
having, through the medium of its employee, mist'd the gates 
when the train was moving.

This verdict was unanimously confirmed by the Court of 
Revision.

The question which presents itself is to know if there was 
sufficient proof to justify the verdict. The appellants claim that 
no evidence of negligence on their part has l>een given. The 
evidence is very lengthy and voluminous, and shews the care that 
has lieen taken to put Indore the jury all the facts which might 
affect the liability of the appellants.

The responsibility placed by the jurors on the Grand Trunk 
( ompany appeared to me at first, I admit, to have little foundation, 
and the evidence did not appear to me to justify it. But after
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reading and re-reading, with much attention, this evidence. I see 
that the jury really had a right to blame the company.

The company attempted to introduce a certain wit newt to 
prove that Scarff was in fault, seeing that he had. at his disjxisal. 
a whistle which would have enabled him to stop the train, and 
that he had left this whistle upon the footpath.

We have not had the opportunity of seeing this witness, but, 
if I may judge him by the answers he gave, it is not surprising 
that the jury did not lx*lieve him, and tin* Court of Revision came 
to the same1 conclusion.

It seems to me that the foreman Brunet (nnd it is the con
clusion the jury appears to have come to) ought to have remained 
in a position to receive any signal which might l>e given to him 
by Scarff. Scarff was well placed upon the footpath. Iiesidc the 
train; why did not he himself remain then*? The train could be 
followed by a man on foot as it had only a few feet to reach its 
destination; and in that case Brunet appears to me to have lx*cn 
guilty of negligence in getting on the train and so losing sight of 
Scarff, who had been sent to give the necessary signals.

It is true that Scarff had given the signal to start, but, in view 
of the considerable width of the yard, it might happen that at 
any moment a signal to stop might lx* given bv Scarff, and so 
Brunet should have remained in a position to receive such signals. 
Vnhappily, he did not do so, and when the danger became very 
imminent, Scarff was obliged, seeing that his signals could not lx* 
received, to go and place himself in front of the* train in order to 
try and stop it otherwise and avoid the fatal accidents which were 
inevitably going to happen. Brunet, who had got on a car about 
tlx* middle of the train, suddenly saw signals of distress made by 
a man who was on the street, and he then tried to stop the train, 
hut, unhappily, he was too late; poor Scarff was crushed.

As to the City of Montreal, the jury found that it was the duty 
of Racicot, who was in charge of the gates, to raise them after the 
departure of the train. He swore to the contrary, but he is 
contradicted in this respect by the circumstances which have 
been proved in the action. 1 think, therefore, that the jury was 
justified in not accepting his story.

I find, therefore, that the verdict of the jury is equally justified 
against the City of Montreal and the (hand Trunk Company, and 
that there is no reason for setting it aside.
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There remains the question of prescription raised by the City 
of Montreal. The question is to asceitain if there was joint and 
several liability lietween the Grand Trunk Company and the City 
of Montreal, and if prescription was interrupted by the suit 
entered against the Grand Trunk Company before proscription 
wras acquired. Art.2262C.C. (Que.) saysthat actions are prescribe! 
by 1 year for Ixidily injuries. In the present case t here was interrup
tion of prescription as far as the Grand Trunk Co. is concerned be
cause action hud been taken against it before the expiration of the 
year which followed the accident (art. 2224 C.C.). Art.2231 C.( . 
tells us that every act which interrupts prescription by one of joint 
and several debtors interrupts it with regard to all.

Now art. IHMi C.C. (Que.) states that the obligation arising 
from an offence or quasi-offence committed by two or more persons 
is joint and several.

The City of Montreal tells us that there is no joint and several 
liability in the present case because the offence of which it has 
lieen found guilty by the jury is not the same as that which is 
imputed to the Grand Trunk Company. There would have lieen, 
according to it. two offences, and consequently joint and several 
liability could not exist, and it cites, on this point, the case of 
Jeannotfe v. ConiUnrd, (181)4), 3 Que. Q.B. *4451, where it was 
decided as follows:

Although under art. 1106 C.C. there may be solidarity (joint and several 
liability) in the responsibility established under ait. 1053 C.C. yet such 
solidarity only exists from the same aet and not from an independent art 
on the part of each defendant.

In this case of Jean nolie v. Couillard the point arose in an 
action against a physician and a druggist; the former for having 
made an error in writing a prescription for an illness and the latter 
for not having filled the prescription just as it was written. The 
two mistakes charged against the druggist and the physician w ere 
quite different. It is true that they both contributed to the death 
of the person who took the remedies, but the Superior ( 'ourt and 
the Court of Appeal did not consider it proper to call the liability 
joint and several.

In the present case, the facts are different. First, the offences 
occurred at the same time. On general principles the oo-authora 
of an offence or quasi-offence are jointly and severally liable for 
damage caused to the victim of the offence, and when it is proposed 
to determine the extent of the liability of the co-authors of an
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offence, the influence that the mistakes of the different agents 
might have had upon such quasi-offence should alone he con
sidered. And, if it is appreciable, each is restricted to reparation 
of the injury in proportion as he has co-operated in it. and if it is 
not appreciable we may consider each mistake as having caused the 
whole damage, and accordingly, without being specially concerned 
with the equality or inequality of the imprudent or negligent acts 
committed on both sides, we may place on the various co-authors 
tin- entire blame.

This question arose in France, ami 1 find a decision of the 
Court of Cassation reported in Dalloz. 1894-1-561, where it was 
decided that the reparation of an injurious act attributable to 
two or more persons should he ordered for the whole injury against 
each person for the benefit of the person injured when there is a 
direct and conclusive relation between each fault and the total 
amount of the damage. There would be, then, according to this 
decision, joint and several liability even in the case where each 
co-author should be pronounced guilty of negligence by a distinct 
act.

The Court of Cassation, in a case reported in Sirey, 1827-1-236, 
also decided that there was ground for holding jointly and severally 
liable for reparation of damage caused to a neighbouring proprietor 
several proprietors of industrial establishments without it being 
possible to determine the share which each establishment had 
contributed to it. l.arombière, commenting upon this judgment, 
says:—

But on account of the indivisible manner in which the damage was 
effected, and by the result of a particular and common fault, the act of each 
of the manufacturers was deemed the act of each, the reparation was due by 
nil and by each; in a word, joint and several liability resulted from the 
nature and strength of the actions.

Joint and several liability results from the impossibility in 
placing the responsibility of a fact of separating one of the actions 
which has, together with others, helped in some way. the said 
actions being also connected as cause and effect.

1 would also cite, upon this point, Aubry & Ran, 4th ed.. 
vol. 4, p. 23.

In the light of these decisions and of these judgments 1 have 
come to the conclusion that the City of Montreal and the (irand 
1'mnk Company have rendered themselves guilty of a fault which
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has brought about the accident of which Searff was the victim, 
and that there is, consequently, joint and several liability for it. 
The interruption of prescription against the Grand Trunk Com
pany was therefore equally interrupted against the City of Mont
real.

For these* reasons the appeal should be dismissed with costs.
Appeal dismissed.

BROWN'S TRAVELLING BUREAU v. TAYLOR.
(Annotated.)

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 
McPhillips, JJ.A. October 1, 1918.

Insurance (§ 111 112)—Undertaking to have policy ready at a certain
time—Agent staying hand or company—Policy not ready 
Liability for premium.

An insurance agent who undertakes to have an insurance |>olicy ready 
at a certain date, and, hv an unauthorized departure from the terms of 
the application, stays the hand of the insurance company so that tin 
contract is not concluded or the |K>liey issued until after the date agreed 
ujH»n, cannot recover the insurance premium from the insured.

Appeal by plaintiff from the judgment of Cayley, Co. J., in 
an action to recover the amount of an insurance premium. 
Affirmed.

Sir Charles //. Tapper, K.C., for appellant ; Joseph Martin. 
K.C., for respondent.

Macdonald, (’.J.A. (dissenting) :—The defence pleaded in pars. 
0, 7 and 8 of the statement of defence, shortly stated, is that 
plaintiff at defendant’s request undertook to procure a Lloyd's 
war risk policy of insurance on defendant’s life covering a passage 
by sea to England and return, and undertook to deliver same to 
the defendant at Montreal before the sailing of the SS. “Metu- 
gama,” due to sail from that port on June 2, 1917, and that the 
defendant failed to carry out said undertaking or request. In 
his evidence the defendant was asked :—

Q. Then the ground on which you contend that you are not liable, Mr. 
Taylor, is that they (plaintiffs) undertook to have the policy of insurance in 
Montreal ready for you on the 2nd of June . . . and that it was not 
there? A. Yes.

The judge found against the contention that the policy was 
to be delivered to the defendant in Montreal, but he also found 
that, as the policy had not actually been urUtcn earlier than June 
4. whereas the defendant sailed on the “Metagnma” on June 2,
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the defendant’s instructions to plaintiff had not Been carried out. 
and defendant was. therefore, freed from any obligation to pay 
the premium, notwithstanding the fact that the policy, when 
written, covered the risk on and after June 2. 1 have read the 
evidence, and have considérai all the circumstances with care, 
and I am forced to the conclusion that defendant's instructions 1 
and the obligations arising thereout were reasonably carried out, rV.Y * 
by the plaintiffs. Moreover, the defendant, after his arrival in 
England, received a cablegram from the plaintiffs which gave him 
notice that the |iolicy had been written, and as it, to his know
ledge, covered the round trip, I think an obligation was cast upon 
him to repudiate the policy if he desired, or was entitled to do so.
As the matter was left, a liability was undertaken or continued in 
reliance upon a request which was not withdrawn, even after 
notice to defendant that it had been acted upon by the plaintiffs.

I think the appeal should be allowed..
Martin, J.A., dismissed the appeal. MmUrna.
McPhilupb, J.A.:—In my opinion the appellant has failed to MePkui*». ja. 

establish that the judgment appealed from is wrong. The case is 
one really of fact and the trial judge has found the esset tial facts 
that no insurance was placed in the terms of the application.
There is no evidence of any acceptance of the risk, in a reasonable 
lime, as applied to the circumstances. The respondent was on 
Iiis ship at the Port of Montreal on the night of June 1, 1917, the 
ship leaving its moorings early in the morning of June 2, 1917, for 
England, and at that time there was no insurance existent, and 
not until June 4, 1917, was the policy written up, and then only 
following the instructions by telegram from the appellant to the 
I .aw Vnion & Rock Ins. Co. The application for the accident 
insurance given by the respondent to the insurance company was 
dated in May, 1917, and had thereon the following:—

This insurance to be in force for four months from noon standard time of 
the 2nd day of June, 1917, or from whichever date shall sail from Canada or 
the United States to England,
filled up upon a printed form of the insu -ance company, and had 
as a foot-note, in tyjiewriting. the following:—

Policy only to be written subject to my saili.ig on above or other suitable 
Advice to be given D. E. Brown accordingly. This policy to apply 

if I sail for England on any other steamer line or route.

lü—44 D.I..R.
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Now. it would apjKïar upon the* evidence that the res)>ondent 
understood, in fact he states that it vas so agreed with him by the 
appellant, that the policy of insurance would be forthcoming and 
delivered to him with the passport also being procured for him 
at Montreal at the office of the Canadian Pacific It. Co. The 
passport was delivered but no policy of insurance. The explana
tion of this fact arises, and is completely explainable, when it is 
seen that the appellant, apparently without authority at all from 
the respondent, undertook to advise the insurance company under 
date May 29, 1917, when sending on the application to the in
surance company, “that upon a receipt of a wire from us you will 
have the policy written and forwarded here for delivery.” Tliis 
was an unauthorised departure from the terms of the application 
and was not carrying out the agreement as between the res]>ondeni 
ami the appellant. Nor is there any evidence that the insurant 
company, on its part, acted upon the application or accepted the 
risk, as and “from noon standard time of the 2nd of June, 1917 
Then it was not until June 4. 1917, that the appellant wired the 
insurance company in the following terms:-

Plciiee forward policies (other names as well as the appellant's are men
tioned) Taylor dating same from June second four months parties saile-i 
yesterday from Montreal.

As a matter of fact the ship had sailed the day before, namely 
on June 2. 1917. and then, and not till then, is the policy written 
up antedating same to June 2,1917. A natural query at once arises 
in one’s mind, what would have been the position of affairs had 
the ship gone down before the writing of the policy or the deliver) 
of the same? This much at any rate is clear, that the respondent 
was uninsured at the time of his departure upon board the ship 
on June 2, 1917 : the failure to effect the insurance was the failure 
of the appellant. That being the fact, it is idle for the appellant 
to contend that its position in law is that of agency only and that 
it discharged its duty in the matter by forwarding the application 
for insurance and that it should not be answerable for the insur
ance company’s delay or non-acceptance of the risk within a 
reasonable time—the interposition of the appellant staying the 
hand of the insurance company—and an unauthorised interposition 
renders it impossible in law for the appellant to recover the pre
mium from the respondent. The situation would clearly appear 
to have been, upon the facts as disclosed in the evidence, that when
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the résiliaient went aboard his ship at Montreal lie was uninsured 
by the Law I'nion and Rock Ins. < *o. If it was otherwise, and 
tin- respondent was in fact insured, the company having accept<h! 
the risk, there has been failure to prove any such case. It might 
lie that the respondent would he liable for the premium had such 
a case been established, lait 1 do not go the length of so deciding 
(see (icneral Arc. Ins. Carp. \. Crank (1901), 17 T.L.R. 233), in 
that it is apparent, in the present ease, special instructions were 
given to the ap|>ellant calling for the delivery of the jKilicy in 
Montreal to the respondent, which instructions tlx* appellant 
failed to carry out, the result being that the respondent had to 
place other insurance.

The counsel for the appellant relied upon Ktdierts v. Security 
Co., |IS97| 1 (J.1L 111. This case was referred to by their Lord- 
shi]>s of the Privy Council in Equitable Fin and Accident Office v. 
Chiny 1V« Hony, 11907] A.<'. 90. Lord Davey saying:

The fenrucd counsel for the ap|ieilant company cited and relied on a 
decision of the Court of Appeal in Knglaml in Hubert* v. Security Co., |1H97| 
I. t^.lt. 111. It is enough for their Lordships to say that the words of the 
instrument in that case were different from those which their Lordshi|>s have 
to construe and they are relieved from saying whether they would otherwise 
have been prepared to follow it.

The position, unquestionably, was that there was no insurance 
proved to have been placed at the time of the respondent's sailing. 
There was no concluded contract, and the premium not having 
been paid by the appellant, it is very questionable, indeed, whether 
even on the policy issued a claim could have been enforced if a 
claim had arisen, and upon this point, it is to be remembered the 
rescindent was willing to pay the premium to the appellant at 
Vancouver, and it is a matter for remark that the premium the 
appellant sues the respondent for was not paid until October. 
1917. although the appellant stated that it had been paid in the 
letter of the appellant of July 10, 1917. The insurance was only 
for 4 months and the premium was not paid until after its expiry. 
The fact that the premium was charged to the appellant cannot 
be deemed to have been payment, nor can the later payment he 
deemed a payment for and on account of the respondent or con
stitute legal liability on the respondent. The want of a concluded 
contract was the fault of the appellant in withholding action upon 
the part of the insurance company against express instructions, a
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negligent act, and alone suffices to disentitle the enforcement of 
the claim for the premium. Upon a review of all the facts it is 
highly unreasonable to suppose that the respondent would have 
gone upon a hazardous journey, the risk of submarines and into 
the war zone, with such indefiniteness of understanding as to 
insurance as contended for by the appellant; and the conduct of 
the respondent throughout was the conduct which one would 
expect of one, who, from the outset of the negotiations, was at all 
times anxious to effect a concluded contract, and his every effort 
was to that end, only to be disappointed and harassed at the 
eleventh hour in Montreal, and to be without the insurance he had 
so carefully arranged for. The conclusion, upon the facts, can 
only be a conclusion in complete accord with the trial judge. The 
case is not one in which the appellant has discharged the onus 
always resting on the appellant, of demonstrating that the judg
ment is wrong (Coghlan v. Cumberland, [1898] 1 Ch. 704; Lodge 
Holes Colliery Co. v. Mayor of Wednesbury, [1908] A.C. 323, and 
Anglin, J., in Union Bank of Canada v. McHugh (1911), 44 Can. 
S.C.R. 473, at 492. (Varied on appeal to the Privy Council. 10 
P.L.R. 562, [1913] A.C. 299.)

I would dismiss the appeal. Appeal dismissed.

ANNOTATION.

What is the Exact Moment of the Inception of a Contract of Insurance.
By F. J. Laverty, K.C., Montreal. Author of “Insurance Law of Canada"

This judgment appears to be based partly on the issue of fact as to what 
was the agreement between the parties, and partly on the finding in law 
that the policy did not cover the respondent when he went aboard his ship 
at Montreal on the 2nd June.

The question of the exact moment of the inception of a contrat! of 
insurance has given rise to a number of important decisions; the latest is 
that of the House of Lords in 1910, Allis-Chalmers Co. v. Fidelity & Dejxisit 
Co. of Maryland, 114 L.T.R. 433. Plaintiffs had requested a bond guaran
teeing them against loss through the dishonesty of their Paris manager to 
be in force “from issuance”; in terms the bond recited that it covered 
plaintiffs from March 8, 1912, to March 7, 1913; it was executed on March S, 
and immediately tendered to plaintiffs, but as their manager was absent, it 
was arranged to stand over to his return, which occurred on April 18, on 
which date he paid the premium. The Paris manager had disappeared on 
April 13, and by the 18th plaintiffs suspected that he might have absconded. 
They later claimed for defalcations occurring before April 18, but their action 
was dismissed on the grounds that they had concealed material facts, and 
that the contract was not completed until April 18.
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Lurch urn, L.J.. found that the parties had never been ad idem on the Annotate, 
subject of the exact premium to he paid, and there was no evidence that 
the other terms of the policy were ever agreed to by the insured, or that he 
had ever agreed to take the usual form, whatsoever it might be.

The Supreme Court of Canada dealt with a similar question in Donovan 
v Excelsior Life Irusuranee Co. (1916), 31 D.L.R. 113, 53 Can. S.C.R. 539. 
and held that there was not a completed contract of insurance between the 
company and the insured at the time of his death, inasmuch as the condition 
in the |>olicy as to its delivery and surrender of the receipt during the lifetime 
and continued good health of the insured was not complied with. In this 
case the application stated the insured's age as 64, and the doctor’s report 
as 65; the premium was paid and the policy written on the basis of the age 
being 64, and it was sent to the agent with instructions to reconcile the dis
crepancy. He ascertained that the age should have been 65 and obtained 
from insured the additional premium ; a new policy w as prepared and sent 
to the agent, who did not deliver it on learning that the insured was ill; she 
died a few days later.

The court distinguished North American Lije Insurance Co. v. Elson 
(1903). 33 Can. S.C.R. 383, on the ground that in the Donovan case, the 
policy was sent to the company’s agent not for unconditional delivery us in 
the Elson case, but to be delivered only upon the conditions stated in the 
letter from the company to their agent referring to it.

The facts of the Elson case were that the policy provided that it would 
not be in force until the first premium had been paid and accepted and the 
receipt delivered; the policy purported to be signed on September 27, 1894, 
and to cover insured until October 5, 1895; it was sent to the company’s 
agent at Winnipeg on September 27, and forwarded by him to the insured, 
who received it on October 7; he died on September 30, 1897; it was held 
that the contract of insurance was completed on September 27. 1S94, and 
that it had been in force 3 full years when insured died.

In the United States we find a case of McMaster v. New York Lijc Ins.
Co.. (1901) 183 U.S.R. 25, in which the Circuit Court of Apiieals held that the 
policy was not in force till the date of its execution, December IS, 1893, 
although it recited that the annual premium was to be paid on December 
12 in each succeeding year; it was delivered and the first premium paid on 
December 26, 1893, and it was held to be still in force on the date of the 
death of the insured on December 18, 1894.

In the Donovan case the Supreme Court also distinguished the ruling in 
HoberUs v. Security Co., (1897] 1 Q.B. Ill, where the policy recited that the 
premium had been paid, and that no insurance would be held to be effected 
until such payment ; it was sealed with the seal of the company and signed 
by two directors and the secretary and remained in its possession. A loss 
occurred before payment of the premium, which in fact never was paid; 
it was held that there was a concluded agreement, and that the company 
ha<l waived the condition as to payment of the premium.

The House of Lords in Xenos v. Wickham (1867), L.R. 2 ILL.' 296, 
dealt with a case where a broker had submitted a slip for marine insurance, 
and the insurer prepared a policy in accordance; it was tendered to the broker, 
one of whose clerks returned it, and had it cancelled, stating that there had 
been a mistake. The ship being lost, the owner succeeded in recovering on
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Annotation. the policy, on the ground that he hail never authorised tin- broker to cancel 
the insurance; that a policy executed by an insurer is complete and binding 
against him. although in fact it remains in his possession, unless there is some 
particular act required to be done by the other party to declare his adoption 
of it. and that it is not necessary that the insured should formally accept 
or take away a policy, in order to make the delivery complete.

Mcl'hillips, J.A. (in Brown's Travel Bureau v. Taylor, suivra), refers to 
a judgment of the Privy Council, II* Equitable Fire tV Accident Office \. Chivy 
Wo Bony. 11907] A.C. 9f>, where the policy under consideration also contained 
a condition that it was to In- of no effect unless the premium had been whollx 
or partially paid; the fact that no payment had been made was held to have 
prevented it from ever coming into force.

It is apparent that no hard and fast rule can be laid down to determine 
the moment when any particular policy may come into effect, this being ;i 
point to be decided according to the facts of the case and the wonting of the 
instrument.

CAN. TOWN OF MACLEOD v. CAMPBELL.

KC7. Supreme Court of Canada. Sir Louis Davies, C.J., and Idington. Duff 
Anglin, and Brodeur,November 18, 1918.

Statement.

Taxes i§ 111 1)—135)—Town Act (Alta.)- Assessment or land 
Relief against -Decision of Court not appealed auainsi 

Res judicata—Action to recover Defences.
If a taxpayer does not pursue the remedy provided for relief against 

excessive taxation by the Town Act (1911-12. Alta. c. 2) by an appeal 
from the Court of Revision to the District Court Judge and from him to 
the appellate court, the decision of either of these courts not %ap|x?aled 
from is res judicata, and such excessive taxation cannot be set up as a 
defence to an action by the municipality for the recovery of the tax 

[Canadian Land and Emigration Co. v. .1/unicipolity of Dysart ilNN5
12 A.R. (Ont.) SO. referred to; Toronto li. Co. v. Toronto, (19(141 A.C 
S09; Canadian Oil Fields Co. \. Village of Oil Springs (1900), 13 D.L.R 
105, distinguished; (191S), 11 D.L.R. 357. reversed. See also North 
Cowichan v. Uawthornthwaite (1918), 42 D.L.R. 207.J

Appeal from the judgment of the Appellate Division of the 
Supreme (’ouvt of Alberta (11)18), 41 D.L.R. 357. which affirmed 
the ent of Ivcr. .1.. at the trial, by which the plaintiff's
action was dismissed with costs. Reversed.

Davies, J.

A. II. Clarke, K.(\, for appellant; La flint r, K.(\, and /V. 1. 
Robertson, for respondent.

Davies, 1 eonenr with Anglin. J.
Idington, J Idington. .1.: The judgment of the trial judge upheld l>v 

the Court of Appeal for Alberta decided that because the assess
ment complained of is obviously excessive and that the assess
ment of the lands in question docs not !>ear a fair and just relation 
to the value at which other land in the immediate vicinity is 
assessed, this action for the recovery of taxes imposed should he 
dismissed with costs.

12
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The Act under which the assessment was made provides :i 
means of relief in such cases by way of appeal to the municipal 
court of revision and from that court to the District Judge. The 
respondent had taken an appeal from the assessment to the ( ourt 
of Revision, which consisted of members of the appellant's council, 
and that court, of which four momljers heard the appeal, decided 
to confirm the assessment. and dismissed the appeal.

The respondent did not pursue the matter further by an appeal 
to the District ('ourt Judge, which was open to her. The result 
was that the assessment roll stands supported by s. ‘280 of the 
Town Act, which reads as follows:—

2S5. The roll, us finally passed by the council and certified by the assessor 
as so passed, shall he valid and hind all parties concerned notwithstanding 
any defect or error committed in or with itigaid to such roll or any defect, 
error or mis-statement in the notice required by s. 27fi of this Act or any 
omission to deliver or to tiansmit such notice.

1 have long entertained tin- opinion that the only remedy 
which a ratepayer, complaining of an assessment being excessive, 
has, is to pursue such remedies as t he Assessment Act may furnish 
for the redress of such a grievance.

If in the way of exceeding its jurisdiction a municipality or its 
officers have attempted to impose a tax which they, or it. have no 
|x>wer to impost», as. for example, in the ease of property exempt 
from taxation, such taxes cannot be collected for the attempted 
imposition thereof is void.

It has been strenuously argued before us that inasmuch as the 
basis (if such taxation as imposed and in question herein is impera
tively required by law to rest upon an actual value, of the kind 
defined, that a serious departure therefrom is also beyond the 
jurisdiction of appellant and hence void.

Such a view of the law would be to render the collection of 
taxes dependent in many eases upon the very doubtful result of 
an issue to try wlmt is actual value such as defined in the statute 
in question herein.

No decision binding us has ever gone so far.
And experience, for example in the hearing of many appeals in 

cases of expropriation here, tempts one to suggest that the result 
of such a decision as sought herein by maintaining the judgment 
appealed from, would bring some appalling consequences, not 
only to us, but also to those concerned in collecting taxes.
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Of course that is no reason for shrinking from so declaring tin- 
law if wc so find it, hut it muk<-s one pause and reflect upon tin- 
view presented by many judges in dealing with similar legislation. 
I may be permitted to say that 1 never knew any one better 
qualified to speak upon such a subject than the late Chief Justice 
Hagarty, who so long presided in Ontario courts, including the 
Court of Apjieal for Ontario, and in dealing with such a proposi
tion in the cane of Canadian Ixind and Emigration Co. v. Munici
pality of Dymrt (188.5), 12 A.R. (Ont.) 80. he spoke as follows, 
pp. 82, 84: —

If we were to pronounce illegal some of the proceedings here complained 
of, I am afraid we would be exacting an ideal |ierfectibility in the working of 
our municipal ayatem. ... I think the design of the legislature was to 
work out the whole ax stem of assessment by the machinery provided. First 
the action of the assessor, secondly, the upi>eal to the Court of Revision; thiidly 
the final appeal to the County Judge or atipendiaiy magistrate. . . . The 
intervention of the courts in the manner sought for by this appeal would be 
disastrous to the working of the municipal system. If the Court of Revision 
is to be in effect prohibited from enforcing the assessment, what is to be done"

It seems to me that this was good law and sound sense (whicli 
generally coincide) and must In* accepted its our guide.

The logical results of the maintenance of the argument pre
sented on liehalf of respondent would l>e that an over or under 
valuation in the assessment would lx* void for want of jurisdiction 
and hence bring the ease within the line of cases such as furnished 
by decisions on exemption already referred to, us the statute only 
permits actual value as defined as the basis therefor, and hence 
that that issue must Ik- determined by trial of the fact in each case 
of such like dispute. There is no room for drawing any other line 
if that mode of thought is to l>e applied in deciding this ease.

It is not the excessive departure from actual value as defined 
that is involved in such a proposition. Perhaps a hair divided tin- 
false and true. The absolutely true line must l>e discovered if tin- 
proposition is sound.

I cannot think that such is the correct interpretation and con
struction of the statute in question.

The evident purpose of tin* legislature was to tax such actual 
values as the assessor, and the special appellate courts designated, 
might determine to lx- the true value of the property assessed.

When the question of excessive assessment is raised I can see 
another possible alternative in the wav of a defence founded 
thereon. It is a finding of fraud which vitiates evervthing.
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There is much to In* said as to this appellant's assessor's con
duct being akin to that which would lay a good foundation for 
such a defence when he treated, as he says, the line laid down for 
him in the statute as a joke. But there are others involved ltesidcs 
him who are said to be respectable men composing the town 
council. Although such a line of attack was open to the respond
ent she did not pursue it.

I only refer to it now as apparently a quite possible defence 
which some municipal authorities may have to face if they per
sistently disregard the law, as there is too much reason to lxdieve 
there is a tendency to do in that regard in some places.

If ever such a case arise, the party suffering and feeling he 
cannot succeed by the ordinary course1 of appealing must raise the 
issue distinctly.

As the law stands I see no relief for those upon whom excessive 
assessments are impost*! but the remedies by way of appealing or 
a charge of fraud if it exist.

I am not surprised to learn from Harvey, C.J.'s judgment that 
s. 267 (3) of the Town Act has done much harm. It facilitates 
and probably protects the ]x*rpetration of fraud by putting an 
ini|>ediment in the way of appellants who should In* encouraged 
as so many ins]x?ctors, as it were, checking the careless assessor’s 
slovenly work. It tends to confusion of thought and to defeat 
the purpose of a just valuation which is the object of the law.

The appeal should be allowed, but the costs should be with
held. 1 feel so inclined, for 1 agree with the courts below that 
there has not been that observance of the statute which there 
should have been.

Duff, J. :—I am of opinion that this appeal should l>e allowed 
with costs.

Anglin, J.:—The purport and intent of s. 285 of the Town 
Act, having regard to the provisions by which it is preceded, is to 
make the assessment roll valid and landing in respect of all matters 
within the cognizance of the Court of Revision. The chief subject 
of the jurisdiction of that court is the determination of appeals 
based on the ground that assessments are “too high or too low.” 
In regard to these questions its jurisdiction is exclusive.

The complaint of the defendant is that her assessment is “too 
high"'—too high because the assessor flagrantly disregarded the
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basis of assessment prescribed by the legislature—but nevertheless 
"too high." To make an assessment of the property in question 
as part of the "ratable land in the town” (ss. 265 and 266) was 
the duty of the assessor. Whether in the making of it he erred 
wilfully or through ignorance its to the application and effect of 
s. 267. it was an assessment which it was within his jurisdiction to 
make. and. therefore, essentially different from attempted assess
ments of exempted property held so utterly void, l>ecau8e made 
wholly without jurisdiction that they would not support taxation 
at all in such cases as Toronto R. Co. v. Toronto, (1904] A.C. 806. 
8If); Canadian Oil Fields Co. v. Village of Oil Springs (1906). 
13 O.L.R. 406. While the method of assessment prescribed by 
s. 267 is more than merely directory. I cannot regard an intention 
to follow its provisions as a condition of the jurisdiction to mak* 
an assessment. An assessment in fact for an amount equal to the 
"actual cash value” of the land would not lx* a nullity merely 
because in arriving at it the assessor had disregarded or ignore-1 
s. 267 of the statute.

That it is within the jurisdiction of the Court of Revision, the 
District Court Judge, and. on appeal from him. of this court in 
cases involving an assessment of appealable amount to entertain 
taxpayers' appeals based on excessive assessments made in utter 
disregard of the method of assessment prescrib'd by the legislature 
is, I think, sufficiently established by such decisions as Rogers 
Realty Co. v. Swift Current, (1918] 44 D.L.R. 309, where mv brother 
Idington pointed out ‘‘that in making the assessment in question 
the assessor had ignored the statute which ought to have bouivl 
him" precisely as in the case at bar. Although in that case the 
question of jurisdiction does not appear to have been raised in 
argument it should scarcely he assumed that this court unconsciously 
exercised jurisdiction to reduce the assessment which it would not 
unless the Court of Revision had it in the first instance.

Moreover, the defendant exorcised her right of appeal to tin 
Court of Revision in the present case. She1 did not further appeal, 
as she might have done, against its adverse judgment to the Dis
trict Court Judge and, had his decision been likewise adverse, to 
this court. Rogers Realty Co. v. Swift Current, supra; Grierson 
v. Edmonton. (1917] 57 Can. S.C.R.; Pearce v. City of 
Calgary (1915), 32 D.L.R. 790; 54 Can. S.C.R. 1. are recent
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instances of such appeals having been successfully taken. The 
judgment of the ( 'ouvt of Revision upon a matter within its juris
diction is binding on the defendant as rex judicata. It, cannot he 
ignored in this or any other court merely because deemed erro
neous either in law or in fact. As Burton. .1., said, in Ijondon 
Mutual lus. Co. v. City of Loudon ( 1887'. 15 A.R. Ont.) ti‘29 at 
ti.TR—

If in the exercise of his functions, hut acting within his jurisdiction, the 
assessor does an erroneous act, it is no more null and void, while unquestioned 
by appeal, than an erroneous decision of this court on a mutter within its 
jurisdiction, whilst un re versed. . . . The legislature has thought fit to entrust 
the |tower of adjudicating upon tire correctness of that act (an assessment. right 
or wrong) to certain persons and as a general rule those (lemons alone can do

The oliservations of Hagarty, ( \J.< ).. in Canadian LamI d* 
Emigration Co. v. Dysart. 12 A.R. (Out.) SO, at p. 84, arc also in 
point as to matters within the jurisdiction of the Court of Revision 
under s. 274 of the Town Act.

It was suggested in the course of the argument by my brother 
Duff that whatever may be said of what the assessor did there is 
nothing to show that the Court of Revision in dismissing the 
present defendant's appeal and confirming the assessment, ignored 
the requirements of s. 207 of the statute. But. as my learned 
brother himself pointed out later, if there was really no assess
ment. there probably was no subject matter of apjx'a! within the 
jurisdiction of the Court of Revision. Moreover, it is probably a 
fair inference, having regard to the evidence in the present record, 
that the Court of Revision must have committed the same error 
as that charged against the assessor. I prefer not to rest my judg
ment on this somewhat doubtful ground.

Because the only defence, in my opinion, arguable which has 
lieen set up raises a question which. I think, it was within the juris
diction of the Court of Revision to determine, subject to appeal, 
and liecause. whether the jurisdiction of that court over it is exclu
sive or not, having lieen invoked and exercised its unappealed 
decision establishes a ease of res judicata. 1 would, with respect, 
allow this appeal. The plaintiff is entitled to judgment with 
costs throughout.

Brodeur, J.:—The question in this case is whether the résiliai
ent. having lieen assessed for a property in the Town of Maeleod 
and having appealed to the Court of Revision on the ground that
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the assessment was too high and not having pursued further, can 
now resist on the same ground an action instituted by the town 
for the collection of the taxes.

By virtue of the law of Alberta, provision is made as to tin 
way municipal assessments on lands should lie made, and fourth 
are provided for in those statutes for the purpose of hearing and 
determining whether the assessments are ten» high or too low.

It appears that the assessors might have put on the lands of 
the respondent a higher amount than the cash value* for which 
the pro]x*rty should have lx*en assessed; hut at the same time it is 
admitted that the assessment was uniform throughout the town 
and that no real injustice is living suffered by the respondent as a 
result of that assessment. However, she appealed to the Court of 
Revision and she was entitled in case she would have l>eon dis
pleased with the decision of the Court of Revision to go lieforc 
the District Judge, and she could even have come up lx-fore tin* 
Supreme Court. Pearce v. Calgary, 54 Can. S.C.R. 1 ; 32 D.L.R. 
700. She seemed to lie satisfied with the judgment of the Court 
of Revision and did not bring her case further. When she was 
sued for the taxes she pleaded that the assessment was too high 
and should not be maintained.

She relies mostly on a judgment which has lieen rendered in 
the Privy Council in the case of Toronto R. Co. v. City of Toronto.
11004] A.C. 800. I think that that case should be distinguished 
from the present one. In the Toronto Railway case the question 
to be determined was not the quantum of assessment, but the 
assessability of electric tramways as real estate or as fixtures. 
The Privy ( ouncil decided that the courts which had been estab
lished for the purpose of determining whether tin* assessment was 
too high or too low could not have jurisdiction in a case where 
there was a question as to the assessabilitv of the property.

In the present case it is not a question of the validity of the 
assessment, liecause it cannot be seriously disputed that the lands 
in question were to be assessed; but it is simply a question of 
quantum. This case, then, is very different from the Toronto 
Railway case. The respondent has found it advisable to go before 
the courts provided by the statute to have it determined whether 
her assessment was too high or too low. It becomes res judicata. 
as far as she is concerned, and she could riot invoke the same
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reason in an action for the recovery of the taxes. The judgment 
of the Appellate Division of the Supreme < ourt of Alberta which 
decided in her favour should l>e reversed.

The appeal should be allowed with costs of this court and of 
the court Mow. Appeal allowed.

GARDNER v. MERKER.

Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., Clute, Riddell 
Sutherland and Kelly, JJ., July SO, 1918.

Guaranty (§ I—2a)—Warranty—What is—Affirmative words—Inten
tion of parties—Evidence.

The question whether an affirmation made by the vendor at the time 
of the sale constitutes a warranty depends on the intention of the parties, 
to be deduced from the whole or the evidence, and the circumstance that 
the vendor assumes to assert a fact of which the purchaser is ignorant, 
though valuable as evidence of intention is not conclusive of the question

The plaintiff sued in the County Court of the County of 
Hastings for $760.60, the balance of a sum of $1,500, the pur- 
chase-price of a quantity of junk sold by him to the defendants.

The defendants set up that, knowing the amount and the 
value thereof at the current market price, the plaintiff falsely 
and fraudulently represented the junk as worth $2,000 and the 
lowest possible price as $1,800, and that, induced by this false and 
fraudulent representation, they executed the agreement of pur
chase; that they sold all the junk but a small quantity; that it 
realised only $800; and they counterclaimed for $2,000 damages.

The trial Judge gave judgment for the plaintiff for $200 and 
dismissed the counterclaim.

The defendants appealed.
W. J. Elliott, for appellants.
H. S. White, for plaintiff, respondent.
Clute, J.:—Appeal by the defendants from the judgment 

of the Senior Judge of the County Court of the County 
of Hastings, for the plaintiff for $200 and costs. The claim is 
for $760.60, balance on a sale of junk for $1,500. The defendants 
allege that the plaintiff represented that the stock was worth at 
least $1,800, and that this representation was false and fraudulent.

The agreement was in writing, and provided that, as collateral 
security, the plaintiff should be paid, out of the proceeds of the
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sale of the junk, to the extent of the purchase-price, $1,500. 
The writing, however, does not contain the allegation that the 
junk w’as worth at least $1,800, or any reference to the value of 
the junk.

The learned trial Judge finds that the representation was so 
made and that the defendants acted upon the faith of such repre
sentation, but does not find that it was fraudulent ; he entered a 
compromise veniict for the plaintiff for $200. and left, as lie says, 
the question of law to the Court of Appeal. There is no appeal 
by the plaintiff from this judgment.

The defendants on this appeal accept the finding of the trial 
Judge, and submit that the representation as found amounted to 
a warranty, and cite Harrison v. Knowles, (1017] 2 K.B. 000; 
De Lassalle v. Guildford, (1001] 2 K.B. 215.

Harrison v. Knou'les was a cast* of the sale of two ships, in 
which, in the particulars in writing furnished the plaintiffs, it 
was stated that the <lead-weight capacity of each ship was 460 
tons, when in fact it was only 300 ton-. This statement as to 
dead-weight capacity was not repeated in the memorandum signed 
by the parties. The first, objection was that the plaintiffs having 
signed the memorandum could not In* heard to say that the 
particulars furnished to them by the defendants formed a part of 
the contract between the parties. It was held on the evidence 
that the memorandum was not intended by the parties to contain 
all the terms of the contract, and that the statement as to the 
dead-weight capacity was a term of the contract, and that such 
parts of the defendants' particulars as were not inconsistent with 
the memorandum might lx? read into it: see Edward Lloyd Limited 
v. Sturgeon Falls Pulp Co. Limited (1901), 85 L.T.K. 102; that the 
statement was a warranty, the normal result of which would be 
that the defendants were entitled to damages, but. by reason of 
the words “not accountable for errors in description,” the defend
ants were not liable for damages for breach of warranty.

There is no evidence in the present case that the written con
tract did not contain, and was not intended to contain, all the 
terms of the agreement. It is pointed out in the Harrison case 
that there are cases which seem to indicate that qualifying word- 
such as arc there used do not apply to actions for damages tor 
breach of a condition: see Wallis Son A- Wells v. Pratt d* Haynes,
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[1011] A.C. 304; and it was decided in the Harrison case that the 
discrepancy between the statement and fact was a difference of 
degree and not of kind, and that the statement was therefore a 
warranty and not a condition.

The last case referred to (the Mallis case) was for the sale of 
seeds, and turned on the Sale of Goods Act. It was held in the 
Court below. [1010] 2 K.R 1003, that the plaintiffs, having accepted 
and resold the seed, had put it out of their power to treat the 
description of the article sold as common English sainfoin as a 
condition, on a breach of which they were entitled to reject the 
goods, and could only treat it as a warranty, a breach of which 
would ordinarily entitle the purchaser to damages; but that. 
upon the true construction of the condition printed on the back 
of the sold note, the defendants had excluded all liability capable 
of enforcement by an action for breach of warranty ; Fletcher 
Moulton, L.J., dissented.

The decision of the Court of Appeal was reversed upon the 
grounds given by the dissenting Judge. Lord Loreburn, L.C., 
[1011] AX '. at p. 395, says: “Hut if a thing of a different description 
is accepted in the belief that it is according to the contract, then 
the buyer cannot return it after having accepted it ; but he may 
treat the breach of the condition as if it was a breach of warranty, 
that is to say, he may have the remedies applicable to a breach 
of warranty. That does not mean that it was really a 
breach of warranty or that what was a condition in reality had 
come to be degraded or converted into a warranty. It does not 
become degraded into a warranty ah initio, but the injured party 
may treat it as if it had become so, and lie becomes entitled to 
the remedies which attach to a breach of warranty. I forbear 
further observations, because the whole of the law has been, if 
I may say so with respect, admirably expressed in the judgment 
of Fletcher Moulton, L.J." It was held that the appellants were 
entitled to the remedies applicable to a breach of warranty and to 
recover from the respondents the damages which the s
had been obliged to pay to the other parties.

In Dr Lassallc v. Guildford (supra), the terms of a lease were 
arranged, but the plaintiff refused to hand over the counterpart 
that he had signed unless he received an assurance that the drains 
"ere in order. The defendant verbally represented that they
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were in good order, and the counterpart was thereupon handed to 
him. The lease contained no reference to drains. The drains 
were not in good order, and an action was brought to recover 
damages for breach of warranty. It was held that the repre
sentation made by the defendant that the drains were in good 
order was a warranty which was collateral to the lease, and for 
breach of which an action was maintainable. The jury negatived 
fraud and found no breach of covenant on the ground that due 
notice had not been given thereunder, but found the disputed 
facts relating to the alleged warranty in favour of the plaintiff, 
and the question is put by A. L. Smith, M.K., who gave the 
judgment of the Court (p. 218): “First, does what the jury have 
found to have l>een stated by the defendant, in the circumstance* 
in which the statements were made, amount to a warranty in 
law, or only to a mere representation, in which case no action for 
<lamagcs can be maintained without proof of fraud? Secondly, 
if the statements found to have been made by the defendant 
amounted to a warranty, was such warranty a warranty collateral 
to the lease so as to be given in evidence and given effect to not
withstanding the lease?” And at p. 221: “In determining 
whether it was so intended, a decisive test is whether the vendor 
assumes to assert a fact of which the buyer is ignorant , or merely 
states an opinion or judgment upon a matter of which the vendor 
has no special knowledge, and on which the buyer may be expected 
also to have an opinion and to exercise his judgment. In I In
former case it is a warranty, in the latter not.”

This view of the law is not approved in Heilbut Symons tV Co. 
v. Buckleton, [1913] A.C. 30, as per lord Moulton (head-note) : 
“The question whether an affirmation made by the vendor at the 
time of the sale constitutes a warranty depends on the intention 
of the parties to be deduced from the whole of the evidence, and 
the circumstance that the vendor assumes to assert a fact of which 
the purchaser is ignorant, though valuable as evidence of intention, 
is not conclusive of the question. The dicta of Bayley, J., in 
Cave v. Coleman (1828), 3 Man. & By. 2, and of A. L. Smith, 
M.R., delivering the judgment of the Court of Appeal, in De 
Lassalle v. Guildford, [1901] 2 K.B. 215, at p. 221, cannot be 
supported.”

Lord Moulton says in part, at pp. 48, 49: “In the history of 
English law we find many attempts to make persons responsible
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in damages by reason of innocent misrepresentations, and at times 
it has seemed as though the attempts would succeed. On the 
Chancery side of the Court the decisions favouring this view 
usually took the form of extending the scope of the action for 
deceit. There was a tendency to recognise the existence of what 
was sometimes called ‘legal fraud,’ i.e., that the making of an 
incorrect statement of fact without reasonable grounds, or of 
one which was inconsistent with information which the person had 
received or had the means of obtaining, entailed the same legal 
consequences as making it fraudulently. Such a doctrine would 
make a man liable for forgetfulness or mistake or even for honestly 
interpreting the facts known to him or drawing conclusions from 
them in a way which the Court did not think to be legally war
ranted. The high-water mark of these decisions is to be found in 
the judgment pronounced by the Court of Appeal in the case of 
Peek v. Derry (1887), 37 Ch. D. 541. . . . The opinions pro
nounced in your Lordships’ House* in that case shew that 
both in substance and in fonn the decision was, and was in
tended to be, a reaffirmation of the old common law doctrine 
that actual fraud was essential to an action for deceit, 
and it finally settled the law that an innocent misrepresentation 
gives no right of action sounding in damages. On the Common 
Law side of the Court the attempts to make a person liable for 
an innocent misrepresentation have usually taken the form of 
attempts to extend the doctrine of warranty l>eyond its just 
limits and to find that a warranty existed in cases where there was 
nothing more than an innocent misrepresentat ion . . . But 
in respect of the question of the existence of a Warranty the Courts 
have had the advantage of an admirable enunciation of the true 
principle of law' which was made in very early days by Holt, C.J., 
with respect to the contract of sale. He says: ‘An affirmation 
at the time of the sale is a warranty, provided it appear on evi
dence to be so intended.’ ” He then refers to dicta inconsistent 
with this statement of the law (p. 50). “For example, one often 
sees quoted the dictum of Bayley, J., in Cave v. Coleman, where, 
in respect of a representation made verbally during the sale of a 
horse, he says that ‘being made in the course of dealing, and

•Derry v. Peek (1889), 14 App. Cue. 337.

MV-44 D.L.R.

ONT.

8. C. *

Mkukbr. 

Clete. J.



222 Dominion Law Reports. [44 D.L.R.

El

ti» 11 iri ■

ONT.

ti. C.
Gakdnkr 

Mkrkkh. 

ci»». j. *"

before the bargain was complete, it amounted to a warranty’— 
a proposition that is far too sweeping and cannot be supported. 
A still more serious deviation from the correct principle is to be 
found in a passage in the judgment of the Court of Appeal in 
De Lassalle v. duildford" and he then quotes the passage above 
referred to, “In determining, etc.," and he then proceeds: "With 
all deference to the authority of the Court that decided that case, 
the proposition which it thus formulates cannot be supported."

Applying then the principle that an affirmation at the time of 
the sale is a warranty, provided it appears on evidence to be so 
intended, which intention is to be deduced from the whole of the 
evidence, I am of opinion that the evidence in this case does not 
shew that the representation made was intended by the parties 
to be contractual respecting the accuracy of the statement, but 
was in fact nothing more than the opinion or estimate of the 
vendor.

The plaintiff states that he asked in the first instance $3,000 
for the lot ; that the defendant Mcrker went out and examined it 
and came back and offered $1,500, which was accepted. The 
defendant Merker's evidence is in effect

“ Q. Did you look at the stock? A. Yes. '
“Q. Was he with you? A. Yes, he went around and shewed 

us the stock. I says, ‘What do you think? He says, T think 
there is $2,000 worth in that stock;' I says, ‘We can’t buy that 
stock liecnuse we have no money;’ he says, ‘Money would lie no 
question, the only thing if you take and handle the stock you will 
make enough for your work;’ I told him, ‘If you think there is 
$2,000 worth of stock the only thing wc can give you is $1,500;' 
that would leave $500 for our work and expenses."

They then agreed upon the lease and went to a lawyer, Mr. 
Carnew, to have the document drawn. He states that he received 
instructions from both parties and prepared the agreement as 
they went along.

"Q. Was anything said between the parties as to the quantity 
of stuff they were buying? A. Yes, I think Mr. Gardner said 
at the time that they were perfectly safe in estimating the amount 
of junk and stock he had on hand as being a greater amount than 
$1,500, but it was not a surety in any way; in my opinion, it was 
an estimate that Gardner had given of property that these men 
had all seen and had an opportunity of looking over.”
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The agreement contains nothing about the amount of stock 
I hat was there. The instructions were given by lioth parties. 
They were both present. The price was mentioned. If it had 
lieen intended that the amount of stock was a condition or a 
warranty or in any sense a part of the contract it would probably 
have been inserted. There is no evidence that the agreement as 
drawn up was not intended by Itoth parties to contain the terms 
of the contract.

From the evidence, I do not think this representation was 
intended by either party or both parties to be contractual. The 
plaintiff was asked for his opinion and gave it without fraud. 
This is not a case which arises when goods are sold by description, 
and the question is whether they answered to that description or 
not, which then becomes a condition of the contract. There 
being no fraud, the defendants fail upon that branch, and there 
is no condition or warranty proven to support their counterclaim.

The appeal should be dismissed with costs.

Mulock, C.J. Ex., agreed with Clute, J.

Hiddki-l, J.:—The plaintiff sues in the County Court of the 
County of Hastings, by a specially endorsed writ, for $760.00, the 
balance of a sum of SI ,500, the purchase-price of some junk sold 
by him to the defendants. The defendants set up that, knowing 
the amount and value thereof at the current market price, the 
plaintiff falsely and fraudulently represented it as worth $2,000 
and the lowest possible price $1,800, and that, induced by this 
false and fraudulent statement, they executed the agreement sued 
on; that they sold all the junk but a small quantity, and it pro 
(luced only $800: and they claim $2,000 damages.

At the trial the plaintiff had a verdict for $200; the defendants 
appeal.

Upon the argument of the appeal there were two contentions 
raised which do not appear upon the pleadings, viz. : (1) that the 
transaction was not a sale at all but a bailment; and (2) that the 
transaction should be set aside on the ground of fraud.

The first contention is based upon the form of the contract; 
it is made between the plaintiff of the first part and the defendants 
of the second part—“the party of the first part agrees to sell and 
the parties of the second part agree to buy all the junk . . .
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for the price or sum of $1,500 . . .the parties of the secon., 
part pay in cash the sum of $25 and $25 before any of the good 
are removed . . . the parties of the second part agree V 
ship the goods in the name of the party of the first part and transf. r 
all shipping bills or bills of lading necessary to place the till, 
to the proceeds of the said goods wherever shipped in the naiu. 
and for the interest and benefit of the party of the first part and 
agree to let the party of the first part receive all the proceeds of 
the sale of said goods and chattels until the sum of $1,600 i- 
fullv paid, and after the payment of the said sum of $1,500 all 
the said goods are to be and remain the property of the sail I 
parties of the second part, and all excess over and above tin 
said payment to belong to the parties of the second part. Tin 
parties of the second part agree to proceed with due diligence in 
the sale of the said goods, and agree to complete the final payment 
on the said sum of $1,500 within three months from the date with
out interest —should the parties of the second part not complet, 
the payment, the party of the first part to have the right to be 
paid bank interest on whatever sum is still owing and unpaid.'

The defendants, through their counsel, contend that th. 
contract was one of bailment, by which they were not bound to 
pay more than the goods would bring—but, irrespective of tin 
evidence of the solicitor whose evidence the learned County Court 
Judge believes, it is im]<ossiblc so to interpret the writing; the 
contract was plainly one of sale of goods with precautions pro
vided for the security of the vendor.

(2) Fraud has not been found, and we cannot find it; in Ur 
absence of fraud there can be no rescission, the contract being 
completely executed and the property having passed: Seddon v 
North Eastern Salt Co. Limited, [1905] 1 Ch. 326. Kven if fratal 
had been found, as it is impossible to put the parties in their 
original positions, the contract cannot be rescinded: Sheffield 
Nickel Co. v. Unwin (1877), 2 Q.B.D. 214; the defendants cannot 
return the gooels, and they must pay the price : Clarke v. Dickm 
(1858), E.B. A E. 148, 120 E.R. 463; Sully v. Freon (1854), 10 Ex. 
535, 156 E.R. 651.

And it is not contended that the goods were practically useless 
Phosphate Sewage Co. v. Hartmonl (1877), 5 Ch. D. 394; Adam v 
Newbigging (1888), 13 App. Cas. 308.
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The defendants do not in their pleadings set up these two con- ONT.
tentions; but they claim damages for fraud by way of counter- s. C.
'Ion». Gaionm

No doubt, damages for deceit may be claimed although the 
contract is not and cannot be rescinded : S. Pearson <t* Son Limited ——
v. Dublin Corporation, [1907] A.C. 351; Webb v. Roberts (1908), tt'd<“u 
16 0.L.R.279.

As has been said, fraud has not been found, and we cannot 
find it on this evidence.

In the days of strict practice—still called by some (and not 
ironically) the “good old days” of practice—if a plaintiff chose 
to base his claim on fraud and failed to prove it, he had to take the 
consequences, Ids action was dismissed with costs: Thom v.
Higtand (1853), 8 Exch. 725, 155 E.R. 1544: but in these days of 
more elastic practice we determine the facts (if so requested), 
and, if necessary and if so requested, mould the pleadings to 
suit the facts, and give judgment accordingly.

The substantive law, however, has not been changed—the 
varying permutations of adjective law have not affected the great 
principles of substantive law.

In Thom v. Bigland, 8 Ex. 725, at p. 731, Parke, B., one of the 
greatest masters of the English law who have adorned the Bench, 
says: “It is settler! law that, independently of duty, no action 
will lie for a misrepresentation, unless the party making it knows 
it to be untrue, or” (this is explainer! as meaning “and” in 9 
! \rli 426, note) “makes it with a fraudulent intention to induce 
another to act on the faith of it, anti to alter his position to his 
damage.”

The latest case in our Courts seems to l>e that of Grant Campbell 
it Co. v. Devon Lumber Co. (1914), 7 O.W.N. 209, reversing 
S.C. (1914), 0 O.W.N. 673. There it was proved that a mis
representation was made of the number of trees to be cut, but 
fraud was not established. The Divisional Court held that no 
case was made for reformation of the contract, and that, in the 
absence of fraud, the plaintiffs could succeed only if they were 
“entitled to repudiate the contract,” etc. The Court fourni that 
by reason of their conduct they were not entitled to repudiate 
the contract, and accordingly dismissed the action.

In the present case there is no pretence that the contract can
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be reformed—there is no doubt that the goods intended to be 
bought and sold were “all the junk on lots Nos. 16 and 17,” etc. 
The price was to be $1,500, the other provisions are properly ex
pressed in the document, and the contract cannot be repudiated.

It is, however, argmnl by Mr. Elliott that, as this is a case of u 
sale of goods, the plaintiff is liable as upon a warranty—the 
liability upon a warranty is of course irrespective of fraud. “War
ranty in a sale of personal property is a statement or representation 
made by the seller, contemporaneously with and as a part of the 
contract of sale, though collateral to the express object of it. 
having reference to the character or quality of, or the title to, 
the goods or article sold, and by which the seller promises or 
undertakes that certain facts are, or shall be, as he represent - 
them:” 30 Am. & Eng. Encyc. of Law, 2nd ed., p. 129. But. 
although the warranty is generally of the quality or title, apparent
ly there is no reason why there should not be a warranty as to 
quantity. “If there were a warranty as to quantity on the part 
of the sellers, and if there were a breach of that warranty, the 
defendant is entitled to damages:” per Meredith, C.J.C.P., in 
London Eleclric Co. v. Eckert (1917), 40 O.L.R. 208, at p. 219. 
In that view, the evidence should be carefully examined to see 
if there really was “a warranty as to quantity.”

The plaintiff says that the defendants came to him and wished 
to rent his store:—

“They asked me if I would rent the place; I says, ‘I can't 
rent it with all this stock on hand, if I could sell the stock out then 
I might talk about renting it.’ They asked me what I would take 
for the stock; I says, ‘I will take’—in an offhanded way I says, 
‘I will take $3,000 just as it was;’ they went around and went 
around the heaps of iron outside and went through the barn and 
up and down through it and finally they made me an offer of $1,500. 
The stock was laying different places, and they came back and 
offered me $1,500; they then asked me what I would take for the 
rent of the place; I says, ‘$30 a month.’

“Q. That is, they proposed to buy your stock and rent the 
place? A. Yes, sir. Then they offered me $15; I says, ‘No, 
I wont take no $15;’ I says, ‘You can’t have it for no $15 a month.’ 
There were a few words passed.

“Q. What was eventually done? They offered me the $1.500
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(or the stock, and I told them they couldn’t have the place less 
than $20 a month anyway, but I would consider the stock at 
$1,500.

“Q. What do you mean by you would consider? A. I meant 
1 would not give them an answer.

“Q. You wanted to think it over? A. Yes, and I wanted to 
have a talk with my son, for he had money locked up in the stock.

“Q. You did come to a conclusion about it? A. Yes, sir.
“Q. Tell us what was done—as the result of the conversation 

with your son, what did you do? A. The next week I told them 
they could have the stock for $1,500.

“Q. And what about the place? A. It was to be $20 a month.
“Q. After that what was done? A. Well, on August 1st or 

2nd we came down here to Mr. Camcw, and he drew up the 
writings, the agreement.

“Q. You came down to Mr. Camcw, and were the writings 
drawn as quickly ns you came down? A Yes, they were drawn 
up that day.

“Q. Who gave Mr. Camcw instructions to draw them? A. 
1 did.

“Q. Were the other gentlemen there? A. Yes, sir.
“Q. And the agreement you say was drawn? A. Yes, air.

"Q. What did you say to them in reference to the value of 
the iron and stock that was there? A. I didn't say anything 
and they didn't ask me anything.

“Q. What do you mean? A. They didn't ask me what was 
there: I only went by what money I had invested in the stock.

“Q. How did they get at the value? A. They just walked 
around it and looked at it and made me that offer.

“Q. They went down and sized it up themselves? A. Yes, 
sir.

“Q. And they offered you $1,500? A. Yea, sir.
" Q. And you have not been paid the balance of that $1,500? 

A. No, sir.
“Q. You were to get $1,500 for the stock? A. Yes, sir.
“Q. And you were to get $240 a year for the premises? A. 

Yes, sir.
“Q. How much did you have there? A. As nearly as I could
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tell I liad *1,500 locked up in that stock, me and my boy to
gether,

“Q. Your judgment of quantity must be poor too for you to 
think there was *1,500 worth of stuff there; what do you say to 
tliat? A. I claim if the stuff had been handled as it should have 
liecn handled there was between *1,800 and *2,000 worth of stuff.

“Q. In fact you told them there was *2,000 worth? A. I 
told them it ought to fetch *2,000 at any kind of price, and if 1 
had had it this spring I could have made $3,000 out of it.

“Q. How did you come to tell them there was *2,000 worth? 
A. That was long after the bargain was made.

“Q. Was it before the agreement was drawn? A. After the 
agreement was drawn.

“Q. How did you come to tell them that? A. I was passing 
through the yard one day, and they were shipping and loading, 
and I says, ‘There is a fine lot of iron there,’ and they says, ‘Yes,’ 
and I says, ‘There ought to lie between *1,800 and *2,000 worth of 
stock there.' "

Mr. Camew, the solicitor who drew the agreement, says:—
“Q. Was anything said between the parties as to the quantity 

of stuff they were buying? A. Yes, I think Mr. Gardner said at 
the time that they were perfectly safe in estimating the amount 
of junk and stock he had on hand as being a greater amount than 
*1,500, but it was not a surety in any way ; in my opinion, it was 
an estimate that Gardner had given of property that these men 
had all seen and had an opportunity of looking over.”

The defendant Merker says:—
“Q. Just tell what took place? A. We came in and we told 

him we heard he wanted to rent the place, and we would like to 
see if it was possible for us to rent it from him. The first thing he 
says, ‘You can't get that place unless you get the stock with it; 
I says, ‘ How is that? ’ He says, ‘ I can’t let the place go until I 
dispose of the stock ; ' so I told him we are not wholesale buyers, 
we are peddlers. Well, he says, he was an old man and he couldn’t 
get along with that business, and his children wanted to get out 
of the business, and he would try and give us the stock to handle 
it, and then we would be able to get the place.

“Q. Did you look at the stock? A. Yes.
“Q. Was he with you? A. Yes, he went around and shewed
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us the stock. I says, ‘What you thinkî’ He says, ‘1 think 
there is $2,000 worth in that stock ; ’ I says, ‘ We can't buy that K C. 
stock because we have no money;’ he says, ‘Money would be no Uaudnei 
question, the only thing if you take and handle the stock you ^
will make enough for your work I told him,1 If you think there is ----
$2,000 worth of stock the only thing we can give you is $1,500;' 1
that would leave $500 for our work and expenses."

A week or so afterwards:—
“We started to talk over the matter again ; the 6rst tiling I 

told him before anything; 'Mr. Gardner, we are poor men, we are 
trying to make a living for our family, and if you think there is 
not enough stuff to cover the money, we will not go into business 
together.’ He said he was perfectly satisfied it would pay us 
to handle the stock.

“Q. And pay him the $1,500? A. Yes.
“Q. Was that talked of again? A. Yes; he said the children 

wanted to give up the business, and he decided he would let us 
have the stock.”

Later on:—
"Me and l’restemat came there, and Mr. Gardner was waiting 

for us, so we walked to the station and I told Mr. Gardner, I 
says: 'Before we make any expenses I want to consider, before it 
piled the stuff there, I don’t know what is lying on the bottom, 
there may lie iron on top and stone on the bottom, you know most, 
and if you think it would not pay for us, there is no use to make 
expenses.’ He says, ‘I am perfectly satisfied you will make a 
big $500 for your work and expenses.’ That is the conversations 
had between the Gilbert House and the C.N.R. station.

"Q. He was satisfied you would make $500 over and above?
A. Yes.”

Speaking of the first interview, Merker says:—
“Q. Talk about the price? A. I asked him about selling; he 

«ays, ‘There is $2,000 worth of stock there.’ I told him if he 
thinks there is that much we will take it for $1,500.

"Q. How did you arrive at the $1,500? A. That was the same 
day.

"Q. How did you arrive at the price? A. He said there was 
over $2,000 worth of stock, he told us he would give us a show 
to make a few dollars to handle the stock, to make over our
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expenses a few dollars: 1 told him if we could handle the stock, 
if there is that much stock in it as he says, we will give him $1,500 
and $500 for ourselves and our expenses.”

Presternat, the other defendant, examined de bene este, says 
that on examination he and Merker estimated the junk at 150 
tons, but the plaintiff says it was more than that, that he just 
wanted to get value of it, and “he said distinctly there is $2,000 
positive sure at the price it is now . . . $2,000 worth of 
stock ... he was sure of $2,000." When they came back 
the second day “the whole three of us . . . we told him we 
don't know what it is worth . . . 1 If you arc sure you have
$2,000 worth of stuff we will give you $1,500 ... so long u- 
it comes to $1,500 you will receive the money and after that the 
balance we will take' ... He said, 'That is fair enough.’ 
Later on he said, ‘You sure as anything will have $500 profit, 
that means $1,500 and $500 profit.’ ”

Called in reply, the plaintiff says:—
“Q. You are still under oath, Mr. Gardner? A. Yes, sir.
“Q. You heard the statement of the defendant Merker and 

the evidence of Mr. Presternat that you stated positively without 
any qualifications that there was $2,000 worth of stuff there, what 
do you say? A. I said nothing of the kind; I said, ‘I am satisfied 
in my own mind there is between $1,800 and $2,000 worth of 
stock there if it handled right,’ an<[ I am satisfied yet . . .

"Q. The questions of $1,500 and $2,000 were mentioned by 
you when Mr. Carnew was drawing the agreement? A. I sax 
so still.

"Q. What were they mentioned for? A. For the stock that 
was on hand.

“Q. What do you mean by $2,000 when you mentioned it, 
what was your object in mentioning $2,000? A. I claim they 
were getting that value.

,"Q. They were getting $2,000 worth of iron? A. Between 
$1,800 and $2,000.

“Q. And the difference between the $1,500 would give them a 
margin for their work? A. Certainly.

“Q. Did you have any ground upon which you based that? 
A. All the ground I had was the amount of money I had expended 
and put into the stock.
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“Q. Did you tell them that is the money you had put into it? 
A. I don’t know as I did.

“Q. Did you tell them how you arrived at that quantity? A. 
No; they didn’t ask me; I asked them $3,000 for the stock, and 
they went around and looked around more than mice, went 
around the pile and looked at it, and they came hark and offerisl 
me $1,500; I said I would consider it.

“Q. At that time you know you didn't have $3,000 worth? 
A. If I had had all my stock on hand this spring, 1 would have 
made $3,000.

“Q. We won’t bother with that; you knew then you didn’t 
have $3,000 worth at the market price? A. Not at the price 
it was then; I told them I supposed there were lietween $1,800 
and $2,000.

“Q. You told me that a few moments ago? A. 1 said I 
lielicvcd there was between $1,800 and $2,000 there, and I believe 
so still.

"Q. You didn't put in the word ‘believe’ in the first place at 
all, you are mistaken, you didn’t say to them in this way, 1 There 
is a quantity of iron, I believe I had $2,000 worth, that is the 
amount of money I put into it and you will have $500 over and 
above the $1,500 for your work;' you didn't sav it to them like 
that? A. Yes.

“Q. Just these words? A. Yes, that is the way 1 put it."
The evidence seems very loose- and unsatisfactory; we have not 

the witnesses before us, and we must do the liest we can with 
the material such as it is.

The learned County Court Judge tinds that the defendants 
“ merely wished to be certain that they would come out even on 
the junk in order that they might have the place. And further 
than that I am satisfied that they relied almost entirely, if not 
entirely, upon the plaintiff’s statement that there was $1,500 
to $2,000 of value in the junk. They say they figured it out in their 
own minds that if they gave $1,500 for it it would coat $500 perhaps 
to handle it, and in that way they would come out even. That, 
according to their evidence, was all they were figuring on, and 
there is nothing to contradict that view-point, and that is why I 
am impressed with the fact that they were not speculating on 
making a profit but merely figuring to come out even, and there 
is nothing in the evidence of the plaintiff differing from that."
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It is not enough that the buyers relied "almost entirely" or 
indeed “entirely" upon the seller’s statement to make the state
ment a warranty. Lord Abinger’s criterion has never been 
bettered : “An express or implied statement of something which the 
party undertakes shall be part of a contract; and though part of 
the contract, yet collateral to the express object of it:" Chanter 
v. Hopkins (1838), 4 M. & W. 399, 404, 150 E.R. 1484; cf. 
Stuckey v. Bailey (1862), 3 F. A F. 1. A mere expression of 
opinion or belief, where the matter is necessarily one of opinion 
and belief, is not a warranty, however emphatic; but an affirma
tion made at the time of sale is a warranty, provided it appears 
that it was intended as such: Bosley v. Freeman (1789), 3'I'.K. 51. 
100 E.R. 450; Richardson v. Brown (1823), 1 Bing. 344, 130 E.R. 
138. It may fairly be said that an affirmation is a warranty 
if the seller assume to assert a fact of which the buyer is 
ignorant and does not merely express an opinion.

The trial Judge accepts the plaintiff’s account of the statements 
made—the plaintiff alone speaks of $1,800 or $2,000, and what the 
plaintiff says is, “I said I believed there was between $1,800 and 
$2,000 there.” Where the property is before the buyer at the time 
of sale and open to his inspection, there is no presumption that 
there is an intention on the part of the buyer to warrant, and the 
intention to warrant must be shewn: 30 Am. & Eng. Encyc. of 
Law, 2nd cd., p. 140.

I do not think this expression of belief can be considered a 
warranty—and, while the defendants may have relied upon it. 
it gives no cause of action.

The learned County Court Judge pursued a course which was 
clearly wrong—he says:—

“ I think I shall do something in this case which I have never 
done liefore; I will give a judgment perhaps not judicial in the 
sense of reaching a conclusion as to the point of law, but which 1 
think is equitable on the facts, and which is as nearly fair between 
the parties as I could reason it out—in other words, just such a 
judgment as a jury might give. We will leave it open then to 
either side, if they think wise, to have the matter again investigated 
by the Court of Appeal, who might think it wise to consider it 
more strictly from a purely legal standpoint; but perhaps that 
point is so open on either side—there may be sufficient doubt as
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to what the Court would do—that the parties might see fit to accept 
the judgment.

“ 1 think I shall discharge my duty and satisfy my conseience 
to the plaintiff by giving judgment for $200 with costs."

No Judge has the right to give a “judgment not judicial:’’ it 
is not the duty of a Judge to do justice according to some supposed 
rule "equitable on the facts." We have got far beyond the 
practice of measuring by the length of the Chancellor's foot. 
The Courts are not established or sustained to do retributive jus
tice, but justice according to the law; and no Judge has any more 
right to substitute his views for this than Cyrus in the old story 
to take away from the small boy his large cloak and give it to the 
larger. The Judge must find the facts and apply the law to the 
facts so found, and nothing else1 or less should satisfy the judicial con
science, ns not king else or less w ill be discharging the J udge's duty.

If there were found to be a warranty of quantity and a breach, 
the defendants, according to the law of England, would lie entitled 
to set off the difference in value in diminution of the purchase- 
price: Allen v. Cameron (1833), 1 C. & M. 832. 149 E.U. 635; 
Cousins v. Paddon (1835), 2 C.M. & R. 547, 150 E.ll. 234; or 
even in extinction thereof: Hasten v. Butter (1806), 7 East 479, 
103 E.R. 185; Poutton v. UUimore (1829), 9 B. & C. 259, 1(19 
E.R. 96.

In our Province they would lie entitled to a judgment against 
the plaintiff for the excess of their damages over the balance of 
the purchase-price, even without a counterclaim : Smart v. ft uman- 
ville Machine and Implement Co. (1875), 25 V.C.C.P. 503; I arsons 
v. Crabb (1871), 31 U.C.Q.B. 434; Sinclair v. Twin Council of 
Colt (1859), 17 U.C.Q.B. 259.

The judgment, if no warranty was found, should be for 'he 
plaintiff for the amount sued for; but here there is no cross-appeal 
to increase the amount; and, finding, as I do, that there was no 
warranty, the judgment should be to dismiss the appeal with costs.

The judgment of the County Court could be right only if a 
warranty were found and a breach resulting in damages $200 
less than the balance of the purchase-money.

Suthxrlano, J., agreed in the result.
Kelly, J.:—This is not a case where the goods were sold 

solely by description or by sample, but after what appears from
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the evidence to have been a careful personal inspection by the 
purchasers, a circumstance which is not without weight in deter
mining whether there was either a misrepresentation or a warranty.

As the evidence presents itself to me, there has not been 
established misrepresentation such as would entitle the defendants 
to resist payment of the unpaid part of the purchase-money, or a 
warranty for the breach of which they could claim damages. The 
plaintiff's reference to the value of the goods sold did not amount 
to more than an expression of liis opinion or of an honest belief 
that the value was from II ,800 to 12,000. Nor can the statement 
be said, on the evidence, to have been made with the intention 
of warranting it as a fact. That interpretation of the evidence 
seems to me reasonable, and it is not inconsistent but rather in 
accord with the conclusions of the trial Judge, expressed though 
they appear to have been with some hesitation.

If the opinion I entertain, both as to misrepresentation and 
warranty, is correct, the plaintiff was entitled to succeed for the 
unpaid portion of the purchase-money, and the defendants' 
counterclaim consequently failed. The trial Judge, however, 
awarded the plaintiff, not the full unpaid balance, but $200, and 
the plaintiff has accepted his ruling in that he has not appealed.

The trial judgment should therefore not be disturbed, and the 
respondent should have the costs of this appeal.

A ppeal dismissed.

BANBURY v. BANK OF MONTREAL.
House of htrds, Ijord Finlay, L.C., Lords Atkinson, Shaw, 1‘arker of 

\V addington, and Wnnbury. June. 25, 1918.

1. Statutes (6 II A—90)—Statute or Frauds Amendment Act—Con
struction—Ai-pliuation.

S. 6 of the Statute of Frauds Amendment Act (1828) applies to fraudu
lent misrepresentation only. It does not apply in an action where dam
ages are claimed for negligence and breach of duty in giving advice as 
to an investment in the course of business, where no fraud is charged.

2. Appeal ($ VII M—636)—Evidence warranting nonsuit—Failure or
DErENDANT TO ASK—VERDICT FOR PLAINTIFF* -POWER OF APPELLATE
COURT ON APPEAL.

If a court of appeal is of opinion that they have all the facts before 
them, and that there is no reason to think that further evidence of im
portance could be produced at, another trial, and is also of opinion that 
the evidence given at the trial was such that the presiding judge shoulil, 
if asked by the defendant's counsel, have either nonsuited the plaintiff 
or directed a verdict for the defendant, the court has power under order 
LVII1. r. 4 (Eng.) not only to set aside a verdict for tne plaintiff, but to 
enter judgment for the defendant. A requisition to a judge at the trial 
to enter a nonsuit or direct a verdict for a defendant is not a condition 
precedent which must be fulfilled in order to entitle him to do either.
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Appeal by plaintiff from the Court of Appeal in England, 
in an action claiming damages against the defendant, for negli
gence1 and breach of duty of one of its branch managers, in advising 
as to an investment. Affirmed.

(I. J. Talbot. K.C., Douglas Hogg, K.C. amt S. Loimj Porter, 
for appellant.

P. O. Laurence, K.C. ami Norman liaeburn, for respondents.
Loud Finlay, L.C. (dissenting) : Mv Lords, this action is 

brought by the appellant against the respondents to recover 
damages, first, for negligent advice alleged to have been given to 
the apiK'llant by the manager at Victoria, R.C., of the respondents' 
branch there, in reliance on which the appellant invested and lost 
M25,(XX), and, secondly, for applying moneys Itclonging to the 
:tp|H*llant without authority in payment of a certain mortgage. 
The case was tried before Darling. J., with a special jury. A 
number of questions were left to the jury by the judge, and upon 
their answers he gave judgment for the ap|)ellant for £25,(XML the 
equivalent of $125,000. His judgment was set aside by the Court 
of Appeal, who directed that judgment should l>e entered for the 
respondent bank. The decision of the Court of Appeal proceeded 
upon two grounds, namely, that U>rd Tenterden's Act barred any 
action for negligence in advising, and that there was no evidence 
which could in ]H>int of law supjxul the ap}H‘llant’s case on either 
head of claim. I shall deal with these points in the order in which 
1 have mentioned them.

The defence under Lord Tenterden's Act was added by amend
ment, and after argument ladore Darling, J., was overruled by 
him. It was upheld by the Court of Appeal. I think that Darling, 
J.’s judgment on this point was right. The provision in D)rd 
Tenterden’s Act (9 Geo. IV., c. 14), u|xm which the Court of 
Appeal relied was s. 6:—

No action shall be brought whereby to charge any jierson upon, or by 
reason of, any representation or assurance made or given concerning or relating 
to the character, conduct, ability, trade or dealings of any other person to the 
intent or purpose that such other person may obtain credit, money or goods 
upon (tie) unless such representation or assurance be made in writing signed 
by the party to be charged therewith.

The action was brought on the allegations that the respondents, 
as bankers, advised their customers us to Canadian investments ; 
that the appellant w'as a customer; that the respondent bank,
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through their local manager at Victoria, advised the appellant that 
$125,000 might be prudently lent to the West holme Lumber Co. : 
that the appellant, in reliance on this advice, made the loan; that 
the advice was negligent, and that the money was wholly lost 
In my opinion, an action of this nature does not fall within s. ti 
of Lord Tenterden’s Act at all. The action is for the breach of 
the duty which it is alleged the bank had undertaken of advising 
the appellant, and not for misrepresentation.

The mischief which s. (i was passed to remedy is well known. As 
a matter of legal history, it is common knowledge that that section 
was introduced to prevent the evasion of the provision of the 
Statute of Frauds requiring that a guarantee to lie enforceable 
should be in writing. It was decided in 1789, in the case of Pasley 
v. Freeman (1789), 3 T.lt. 51, that an action would lie upon it 
false and fraudulent representation by which the plaintiff received 
damage. After this decision it became a common practice, when 
there was no guarantee in writing, to use the words which, but for 
the Statute of Frauds, would have been alleged to amount to u 
guarantee as evidence of a false and fraudulent representation as to 
the credit of the third person. We have lord Tenterden’s own 
authority for the statement that s. 0 was introduced in order to 
check this abuse. I may refer to what was said in the case of 
Lyde v. Barnard (1836), 1 M. 4 W. 101, by Gurney, IL, by Alder- 
son, B., by Parke, B., and by Lord Abinger, C.B. All of these 
judges, speaking at a time when Lord Tenterden’s Act was still 
recent (it had Ireen passed in 1828, only 8 years before), took the 
view which 1 have above stated as to the object of the enactment 
It has never before the present decision of the Court of Appeal 
been treated as relating to a case in which the action was based 
not upon misrepresentation, but upon breach of duty arising ei 
contractu or quasi ex contractu.

It is, of course, always possible that the words of a statute max 
go beyond the object with which it was passed, and it was said in 
the Court of Appeal in the present case that the words of the 
statute are wider than this object as explained in Lyde v. Barnard 
supra. I cannot agree. 8.6 appears to me upon its plain meaning 
to be confined to actions brought upon misrepresentations as such 
and not to bar redress for failure to perform any contractual or 
other duty. Very many cases have Ireen decided upon the statute.
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and in not one of them has the view which commended itself to 
the Court of Appeal been suggested as possible. It was alleged by 
the respondents that the section applies to actions to charge any 
one not only “upon” but also “by reason of” representations, and 
it was alleged that the words “by reason of” involved the extension 
of tin; scope of the enactment to such cases as the present. These 
words appear to ire to have no such effect. The present action is 
not brought either "uixm” or “by reason of” any misrepresenta
tion. It is based uj)on the alleged existence of a duty to take 
reasonable care in advising the plaintiff, and is neither “upon” 
nor “by reason of" any misrepresentation.

The most significant feature in tin* long list of authorities cited 
to your Lordships in this case is that the section is uniformly 
treated as applying to actions for fraudulent misrepresentations 
only. The case of Hanlock v. Fergmxon (1837), 7 Ad. & Iv 80, is 
no exception. That was an action for money had and received. 
It was alleged that the defendant had made fraudulent repre
sentations as to the credit of a purchaser who thereby obtained 
the goods on credit, sold them, and paid over the proceeds to the 
defendant, to whom she was indebted. It was claimed that tin* 
proceeds of tin; goods received by the defendant might lie treated 
as money had and received to the use of the plaintiff, as lie had 
lieen induced to deliver the goods by the fraud of the defendant. 
The cast1 rested entirely u]x>n the alleged fraudulent representation, 
ami as it was not in writing it was held, and rightly held, that the 
action failed.

The new departure made by the decision of the ( ourt of Ap|teal 
in the present case as to the construction of the law of s. 6 of Lord 
Tcnterden’s Act would lead to results of a somewhat startling 
nature. A merchant may employ at a salary a traveller to make 
inquiries about the standing and credit of possible customers and 
to report to him thereon. The traveller negligently, without 
inquiry or on insufficient inquiry, reixjrts orally that a particular 
person may safely lie trusted, and his employer acts upon his 
information and sustains loss thereby. In the view of the ('ourt of 
Appeal the employer would have no remedy because the report 
falls within the terms of s. 6 of 1/ird Tcnterden’s Act. The same 
thing might apply in the case of an action against a solicitor for 
negligence in the discharge of his duty as such. Such a construction 
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of th<- Act in n complete novelty. During the ninety years which 
have elapsed since it was passed it has always l»cen applied only to 
actions upon representations as such, not to actions in which the 
gist of the action is breach of duty. This action appears to me not 
to fall within s. (> at all, and in my opinion the judgment of the 
( ourt of Appeal on this point is erroneous.

1 now proceed to consider the decision of t he Court of Appeal : 
that judgment should Ik* entered for the respondent bank on the 
ground that there was no evidence in support of the appellants 
case against the bank. Two separate causes of action arc set out 
in the statement of claim. The first is for negligent advice; the 
second is for the application of part of the appellant's money with
out authority for the discharge of a mortgage held by Leiscr & Co. 
The former of these claims is set out in the 2nd paragraph of the 
statement of claim as follows:—

In the year 1912 the plaintiff was a customer of the defendants, and in 
or about the month of September, 1912, orally consulted the defendants as to 
investing money in Canada. The defendants, by their agent and manager, 
one Galletly, orally advised the plaintiff to invest a sum of $125,000 in a loan 
on mortgage to a company known as the Westholme Lumbei Co., Ltd., and 
that the said investment was perfectly safe, and that the mortgage would be 
a second mortgage lanking only behind a first mortgage held by the defendants, 
and that the said money was required and would be used only for the purpose 
of completing a contract then in progiess for the City of Victoria, and that 
with the said loan the said company would be able easily to carry out the 
contract without having to borrow any further money.

In Inter paragraphs it is alleged that the appellant advanced 
$125,(XK) in reliance on the respondents’ advice, that the advice 
was negligent and unskilful, and that the money was wholly lost.

There was a great deal of discussion during the argument in 
your Lordships’ House as to the meaning of the word “advised” in 
this par. 2 of the statement of claim, and it was alleged that tin- 
word could properly lx* used only with reference to the counsel 
given to the appellant to invest his money, and that it would not 
cover the reasons for that counsel which are also set out in par. 2, 
and that these reasons must be taken to be in the nature of repre
sentations and not to form part of the advice. I am unable to 
agree with this view or with the suggestion that it was the duty of 
the judge at the trial to have explained to the jury the meaning 
of the words “advised” and “advice.” The verb “advise” and 
the substantive “advice” are ordinary English words which require
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no judicial interpretation. They cover not merely counsel given 
to take a particular line of action, hut also anything said at the 
time in support of the counsel given. When it is alleged that the 
defendants “advised” that the investment was perfectly safe, 
that the mortgage would be a second mortgage, and that the money 
was required and would be used only for the purpose of carrying 
out the contract then in progress for the City of Victoria, and that 
with the loan the company would lx* able easily to carry out the 
contract without having to borrow any further money, there is no 
inaccuracy of language1. These further allegations are really reasons 
given for the recommendation to make the investment, and form 
part of the advice just as much as the counsel to make the invest
ment- itself. It is not correct to apeak of the words to the effect that 
the mortgage would lx? a second mortgage, or as to the proposed 
list1 of the money, or the effect which the loan would have on the 
ability of the company to carry out the contract as Ixdng, as the 
respondents alleged, either indeixmdent representations or prophe
cies as to the future. They all form part of the advice given to 
make the investment; ami the description alleged to have been 
given by the bank as to the nature of the investment when they 
recommended it forms part of the “advice.”

The paragraph of the statement of claim relating to the alleged 
unauthorized application of a portion of the money advanced by 
the plaintiff is the 5th, which runs as follows: —

The defendants negligently and in breach of their duty to the plaintiff 
did not advance the plaintiff’s said money on second mortgage or for the 
purpose of completing the said contract, but without any instructions or 
authority from the plaintiff used or allowed to be used the said money or a 
part thereof to pay off a mortgage given by the said company to Simon Leiser 
k Co., Limited, and paid the said money to the said company on the security 
of a fourth or fifth mortgage.

This paragraph is independent of par. 2, and related to the 
alleged obligation of the bank to apply the appellant's money to 
the purposes for which it had lxien remitted to them by him.

The defence alleged that no advice was given to the appellant 
by Mr. Galletly, that Galletly gave the appellant all the informa
tion about the Westholme Lumber Co. which he possessed, and 
that the appellant formed his own judgment on the matter and 
did not act on gny advice from Galletly. The defence further 
traversed the various allegations in the statement of claim. The
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7th iwragraph alleged, in the alternative, that if (ialletly gave 
advice he was acting outside the scope of his duty as manager, and 
par. 8 further alleged that if (Ialletly gave the advice it was honestly 
given in good faith and without negligence.

The case was tried twice. The first trial was before the Lord 
Chief Justice, to whose summing-up I shall have occasion after
wards to refer, and resulted in the disagreement of the jury on the 
question of negligence. The second trial was before Darling, J. 
The questions which he left to the jury and their answers are as 
follows:—

(1) Had G allot ly authority as a manager of a branch of defendant bank 
to advise the plaintiff to invest $125,000 on mortgage to the Weethobnv 
Lumber Co.?—Yes.

(2) Did Galletly advise the plaintiff : (o) That such investment was per
fectly safe?—Yes. (6) That the mortgage would be a second mortgage 
ranking only behind the first mortgage held by the defendant bank?—Yes. 
(c) That the money was required and would be used only for the puiposc 
of completing the water contract for the City of Victoria?—Yes. (d) That 
with such loan the Westholme Lumber Co. would be easily able to carry 
out their contract without further borrowing?—Yes.

(3) Did the plaintiff rely on such advice?—Yes.
(4) Did he invest his money on the strength of such advice?—Yes.
(5) Was the advice (if any) given by Galletly to the plaintiff negligently 

and unskilfully given by him?—Yes.
(6) Did the defendant bank act negligently or in breach of their duty 

to the plaintiff in allowing a part of plaintiff’s money to be used in paying 
off the mortgage of Leiser & Co.?—Yes. Damages (if any).—£25,000 
and all securities to be returned to defendant bank.

An argument took place before Darling, J., as to the effect of 
the findings and upon Lord Tenterden’s Act, and he directed 
judgment to be entered for the ap]>ellant for £25,000. The Court 
of Appeal set aside this judgment, ami entered judgment for tin- 
respondents. The grounds on which the Court of Appeal arrived 
at this conclusion as regards the first head of claim (that for giving 
negligent advice) were, apart from Ix>rd Tenterden’e Act, that 
there was no evidence that Galletly had authority from the bank 
to advise the appellant to make this investment, and further that 
there was no evidence of a duty to the appellant on the part of the 
respondent bank as to advising him with reasonable skill and dili
gence. To appreciate these points it is necessary to refer to the 
history of the transaction as presented in the evidence. Gallet I \ 
was in 1912, and for some years before that, the manager of the 
respondents’ branch bank at Victoria. B.C. The Westholme
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Lumber C^o. had an account at this branch bank and were heavily H. JME.) 
indebted to the bank, which held a mortgage for $200,000 upon Banbury 
lands in British Columbia, and the chattels of the company. The uANK 0p 

company were also indebted to another company closely allied with Montreau 
the respondent bank, the Royal Trust Co., which held another first i-ord fuiImv. 

mortgage on the same lands, and in the course of the case these two 
mortgages are referred to as if they were but one, constituting the 
first charge. The Westholme Lumber Co. had in 1011 entered into 
a contract (referred to in the evidence as the Sooke Lake contract) 
with the City of Victoria to construct certain waterworks for the 
corporation. The correspondence shews that the financial position 
of the Westholme Lumlwr Co. and the prospects of their contract 
with the corporation gave the bank a great deal of anxiety.
(ialletly was actively engage! on l>ehalf of the bank in endeavouring 
to get things put on a more satisfactory footing. I may refer to 
the letters of July 20, 1912, and of August 13, 1912, from (Ialletly 
to Sweeny, the superintendent of the British Columbia branches 
of the bank, as shewing the efforts which (Jalletlv was making on 
liehalf of the bank to make arrangements to promote the satis
factory prosecution of the contract. These letters shew that he 
had interviews for this purpose with Mr. Russell, of Messrs.
Colman, Evans & Co., and with the city controller. In the latter 
of these two letters he says:—

We shall have to do some wire-pulling with the several members of the 
council;
and he adds a postcript:—

I should like to get all this straightened up before I leave.

(ialletly was thoroughly conversant with the position of the 
company, and it was largely through him that the bank acted in 
endeavouring to promote, in the interest of the bank, the success 
of the company's contract with the city. There is a long corres- 
l>ondence in which the superintendent, Sweeny, re]>eatcdly impres
ses upon Gallctly the propriety of not making further advances 
to the lumber company. On July 31, 1912, (ialletly says in a 
letter to Sweeny:—

With some $100,000 additional capital and estimates (i.e. the certificates) 
prompty paid in full by the city, the company should be able to carry out the 
contract satisfactorily.

In all this Galletly acted as manager of the branch and in 
the course of his duty. In a letter of July 27, 1912, Sweeny says 
to Gallctly:—
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Ab Cameron (the manager of the company) doee not seem to be getting 
any forwarder with hia plana for the financing of the contract, we cannot wait 
longer, and you will pleaae insist upon the company accepting the offer of 
$200,000 for part of their Prince Rupert property, reported in your letter of 
the 20th instant.

On Septemlær 14,1912, Galletly, writing to the general manager 
at Montreal, refers to his giving over charge of the branch bank 
to Mr. Fraser txiforc leaving, and adds:—

1 think everything will be found in good order. The West holme Lumber 
Co. account, which haa apparently caused head office some uneasiness in the 
past, has, I am happy to say, been straightened up and in a few days will he 
in good shape through the acquisition of additional capital.

This refers to the $125,(XX) to lie advanced by the appellant 
He goes on to refer to a report by a Mr. Cartwright upon the con
tract, and says : “It is on the strength of this report that (hex 
succeeded in obtaining the additional capital referred to . .
and expresses the hope “that the bank will continue to finance the 
company if necessary in the future as they have in the past.' 
It was proved by Newham, the secretary of the lumber company, 
whose evidence was taken on commission, that he always kept 
(Ialletly fully informed of the financial position of the com pain 
(appendix, vol. 1, p. 136, letters D and E), and that the bank 
knew that the Westholmc Lumber Co., to continue, must haw 
money from some source (vol. 1, p. 226, C to G). It was in 
September, 1912, that the appellant first came to Victoria, B.C. 
He had been at Montreal in 1911, in July, as the guest of Sir 
Edward Clouston, the general manager of the respondent bank 
with whom he had some discussion with regard to investment of 
money in Canada, and Sir Edward gave him the following letter 

Head Office, Bank of Montreal,
Montreal, July 6, 1911

The Managers, Bank of Montreal.
Dear Sira:—I take pleasure in introducing to you Captain Banbury, of 

London, England, who is visiting this country on pleasure. Should he apply 
to you for assistance or advice you will be good enough to place yourselves ut 
his disposal.

Yours faithfully,
E. S. Cloüston, General Manager

This letter was not used by the appellant in 1911, but in July. 
1912, he again visited Canada, stayed with Sir Edward Clouston, 
and again discussed the subject of investment in Canada. Sir 
Edward asked the appellant whether he wanted a letter, and the 
appellant informed him that he had the letter given him in 1911.
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which Sir Edward said would do as well. In July, 1912, the appel
lant opened an account with the respondent bank in Montreal, 
and also a deposit and current account with the Vernon branch. 
He went on to Victoria, and on September 7, he went to the 
branch bank there and saw Galletly, to whom he shewed Sir 
Edward Houston's letter of introduction. He asked Galletly 
whether he could put him on to some good “agreements for sale.” 
Galletly said he did not know of any, but would try to find some. 
The evidence of the appellant proceeds as follows:—

A. Then he said: “In the meantime I should like to put before you an 
industrial proposition.” I answered that I was afraid that they were of a 
speculative nature, and, therefore, did not interest me. Galletly told me that 
there was nothing speculative about the proposition which he hau in his mind. 
He then proceeded to tell me about the contract which the West holme Lumber 
Co. had secured for supplying the City of Victoria with water. After dis
cussing it fur a little while I asked him what the security would be, and he 
said he did not think the company would give me any security, but that they 
would give me a good rate of interest—a high rate of interest. I think, lie .*aid 
- and a large share of the profits. I told him that I could not entertain the 
proposal, as I could not afford to lend money without security.

Q. Was anything said about the bank’s position with regard to the 
lumber company? A. Yes, he told me that the bank and the Royal Trust 
Company, I think, had lent them money on this contract, or in connection 
with the contract.

Q. Do you remember whether anything was said about the Cartwright 
report at that interview? A. I am not absolutely certain about that, but I 
rather think it was mentioned. I think Galletly said that an engineer had 
been asked to report upon it. Whether I actually saw it or not I should not 
like to say, but I rather think it was mentioned.

Q. Then you said you would not do it without security. What happened 
next? A. Galletly said that he would try and find some agreements for sale 
for me, and asked me to call again on Monday.

Q. On the Monday, that is September 9, did you in fact go in and see 
Galletly again? A. I did.

Q. Will you tell us in your own words what happened at that interview'? 
A. When I saw Galletly I asked him if he had found any agreements for sale 
for me. He told me he had not been able to do that, but that he had seen the 
Weetholme Lumber Co., and that they now offered me a second mortgage. 
The mortgage was to be s« cured on the same security as that held by the bank. 
I think Galletly explaim <i to me that the Royal Trust and the bank were so 
closely allied that their two mortgages could be considered as one, and mine 
was to be the second of those two. I asked him if the security would be 
sufficient for both loans, and he said it would be ample. I think the amount 
of the estimated securities was 1470,000.

Darling, J. :—The value of the two? A. No, my Lord, the value of the 
securities held by the bank as security for the loan. In the bank’s opinion 
this amounted to 1470,000 or something like that.

Douglas Hogg:—What happened next when he told you that? A. I
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itsked him if the company, with my loan, would have sufficient funds to reap 
the full advantage of the contract, and he told me they would. A little later 
he brought in Cameron, who waa the representative of the Westholme Lumber 
Co.

Q. He was the president of the Westholme Lumber Co? A. Yes. He 
brought in Cameron from the outer office of the bank and introduced me to 
him. Catueron practically confirmed what Galletly had already told me, and 
he went fuitber and said that if I made the loan the company would be able 
to secure a bond with an insurance company. As I understood him, the effect 
of that would be that the city would then release very much more of the 
so-called hold-back that they now retained. I think the figures were 45 down 
to 15 lier cent., and that would give the company so much more working 
capital.

Q. What was said next? Wras anything said about your lending any 
further capital beyond the £25,000. A. Yes. Cameron confirmed what 
Galletly said. When I asked Cameron if that would be enough money I said 
I could not produce any more.

Darling, J.:—Any more than the £25,000? A. Yes, my Lord, and he 
said he thought it would be enough.

Q. Who said he thought it would be enough? A. Cameron.
Douglas Hogg:—What was said next? Do you remember? A. I do 

not know that I can remember in the exact order what happened.
Q. Do you remember anything more that was said at that interview with 

regard to this investment? Was anything said about the matter in the hands 
of the city? A. Yes. I have explained that the company were to get more 
working capital by the issue of an insurance bond. Then I asked if the city 
were capable of paying for the contract, and I was told both by Galletly and 
by Cameron that the money for the payment of the contract was on deposit 
at the city bank of which I have forgotten the name.

Q. The Bank of British North America? A. And that it would be used 
for no other purpose than for the paying of this water contract.

On September 10 the appellant vailed at the bank again. 
The following is an extract from his evidence as to that day’s 
conversation :—

Q. Did you then go and see Galletly again? A. Yes. I went and saw 
Galletly again, and I had some more conversation with him.

Q. Will you tell us what Galletly told you on this occasion about this 
investment? A. There were two extra things. I remember one waa that if 
he were not the servant of the bank he would put as much as he could of his 
own money in this thing, and the other was that Sir Thomas Shaughnessy. 
who, I believe, was a director of the bank, and also connected with the 
Canadian Pacific Railway, was expected in some ten days, or something of 
that kind, and he thought that if I did not take this offer Sir Thomas 
Shaughnessy would.

On the 11th the appellant went to the bank again and told 
L diet 1 y that he had decided to invest his money in the Westholme 
Lumber Co., giving his reasons for so doing. With Galletly’s 
assistance he drew' up the memorandum, of which the following is 
a copy:—
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Cecil Banbury, retired army captain, agiees to lend the Westholme 
Lumber Co., Ltd., 1125,000. The company agree to pay •}>§% interest and 
12K% of the profit on the Sooke water supply proposition and to use the loan 
solely for this piopoeition. The interest to be paid quarterly into Captain 
Banbury’s account at the Bank of Montreal, Victoria. The company agree 
to give as security a second mortgage (similar to the one held by the bank) 
on all the securities of the company according to the schedule which amounted 
to about 1475,000.

The appellant’s evidence proceeds:—
Q. Then was anything arranged about the mortgage, the document that 

had to be signed? A. I asked if I should have the mortgage to sign, if they 
would send it on to me to sign, and Galletly told me there would be nothing 
for me to sign. I left the business in his hands and he was to collect the 
mortgage for roe. I was to pay the money into my account.

Darling, J.:—He was to collect the mortgage for you, was he? A. Yes, 
my lord—I mean the actual document ; and I was to pay the money into my 
account at the bank at Montreal.

Q. The £25,000? A. Yes, my Lord, which Galletly was going to transfer 
to the Westholme Lumber Co. on receiving the mortgage. The interest was 
to be paid into my account at the Bank of Montreal.

The appellant left Victoria the next morning, and about 
Octolier 2, he sent to the respondent bank at Victoria the £25,000, 
and the bank had the whole conduct of the investment of this 
money. After his arrival in England the appellant received from 
Fraser (whom he had seen along with Galletly in his office at 
Victoria, and who had by this time succeeded Galletly as manager 
there) the mortgage to him from the lumber company and the 
land certificate. The mortgage was to secure the £25,000, and 
contained the following clause:—

The mortgagors shall use the said sum of 1125,000 for no other purpose 
than for expenses incurred in the construction of the said water supply.

The land certificate contained a reference to the fact that on 
the title there apjæared an application for registration by Simon 
Leiser à Co. The appellant also received a letter of November 9, 
1912, from Fraser in which he mentioned the fact that after 
receiving the appellant’s loan, Leiser’s mortgage for $25,000 had 
been discharged and went on to say that at that time they thought 
that with the appellant's money they would have ample funds for 
carrying on the contract work, but that he feared the company 
had seriously miscalculated the capital required for their under
taking. The appellant replied to this letter in a letter dated 
November 23, in which he said:—

I am more than surprised to hear that $26,000 of my money should have 
been used to pay off Simon Leiser & Co., Limited, and that that company
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H. L. (E.) had a prior charge. I eaw thie on the mortgage when I received it but I 
Banbury Dever heard of them before then, and I waa moat distinctly given to under

v stand that I had a second mortgage and that the only prior claim was that
Bank or of the Bank of Montreal. I am extremely anxious to know why the city has 

Montreal, no funds, because, as I stated in my last letter, I understood that the necessary 
I-ord Finlay funds were deposited with the bank and could be used for no other purpose

L c As far as I can see, there is nothing left for me to do but to foreclose, and, if
you think this step is advisable, I should be extremely obliged to you if you 
would have this done for me if my interest is not paid at the right time.

In 1913 the appellant received from the respondent hank their 
circular of March 7,1913, w ith reference to the owning of a branch 
in the West End of London, which concluded with the following 
announcement:—

In accordance with our long-established custom, it would afford our West 
End office pleasure to supply our Canadian and other friends with any advice 

, or information in its power.
There were various communications and interviews, and 

ultimately, in the month of December, 1913, the appellant's 
solicitors wrote to the respondent bank claiming repayment of the 
$125,000 which had been advanced on Galletly’s advice. The 
bank repudiated all liability, and on March 10, 1914, the present 
action was brought. The appellant was cross-examined with the 
view of shewing that he had been led to make the investment by 
the report of Cartwright, dated September 7, 1912, giving a 
favourable account of the prospects of the contract, but, as the 
jury have found that the appellant acted in reliance on Galletly’s 
advice, it is unnecessary to go into any details on this point 
The appellant stated that to the best of his belief he did not read 
Cartwright’s reftort till after he had lent the money, and that in 
doing this he had relied on the bank, and the jury believed him.

For the respondent bank, Sir F. W. Taylor, their general man
ager, was called. During his evidence he was asked a question a» 
to the authority of bank managers to advise on behalf of the bank 
with regard to investments, and, on objection to the question, a 
discussion arose in the course of which ( iordon Hewart, the leading 
counsel for the appellant, put the case in this way: ((iordon Hewart ■ 
“I submit that the question whether they have authority is u 
question which in each case has got to be determined upon the 
circumstances of the case. The word ‘authority,’ in other word.*, 
is an ambiguous word which may refer to an express authority 
(Darling, J.) “Mr. Raeburn is sure to cut it up into express or 
general. He will first of all ask if they have general authority."
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{liordvH Heuati.) “I should submit that the proper question is H. L. (E.) 
as to the express authority, and it is for the gentlemen of the jury Banboki 
to determine upon the facts of the case, in my submission, what Bank or 
their authority in fact was." Darling, J., ruled that the question Montbeai.. 
might be asked whether the bank managers had any general author- i«fd Sytai. 
ity to advise, and in answer to the question "Have your hraneli 
managers any general authority to advise on liehalf of the bank as 
to investments?" the witness replied “None whatever." lie sug
gested that Sir Kdward Houston's letter w as of a social nature and 
might have led to shooting or fishing being offered. In cross- 
examination the witness drew a distinction between bringing 
schemes to the notice of persons and recommending them. He 
said that the latter would be beyond the province of a bank man
ager while the former would be within it. The resjiondent bank 
also called under the commission to Canada Montixambert, who 
had lieen for many years one of their managers, lie stated that a 
manager in giving advice would lie acting for himself and not for 
the bank, and said that if Captain Banbury has asked him aliout 
the Westholme contract he would have told him to take the advice 
of some lawyer or some one conversant with the business. The 
respondents also called under the commission, Cartwright, the 
gentleman who had made the report aliove adverted to, on which, 
it was suggested by the bank, that the plaintiff had really relied in 
deciding to make the investment. He stated (vol. 1, p. t>25) that 
he bad estimated the additional capital which the Westholme 
Lumber. Co. would want at $98,(XX), that they needed additional 
capital principally for putting in the steel pipe-line and the con
crete pi|ie-line; and further he said (p. 449), in answer to a question 
whether the contractor had an insufficient plant and was getting 
on too slowly, “That is what he needed more capital for." This 
evidence was certainly for the consideration of the jury in deciding 
whether it was not essential that the appellant’s loan should lie 
spent in acquiring the necessary plant for the prosecution of the 
contract. 1 believe that 1 have now referred to the most material 
parts of the evidence and documents, except on the head of dam
ages, which I reserve for separate consideration. Galletly and 
Sir Edward Houston had both died before the case came on.

The Court of Appeal entered judgment for the res|iondent bank, 
dismissing the action on the grounds that Galletly had no authority

6
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to bind the bank by advising the appellant, and that the bank 
ow ed no duty to the appellant that reasonable care should be taken 
in advising him. If the bank owed a duty to the appellant to 
advise with due care, there was clearly evidence on which the jury 
might find negligence. Scrutton, L.J., says so in terms, and there 
is notliing to the contrary in the judgments of the other members 
of the Court of Appeal. The two points on which the Court of 
Ap|ieal proceeded in finding that the bank owed no duty to the 
ap|iellant are a good deal connected, and were so dealt with by the 
Lord Chief Justice in hie summing-up on the first trial, in which 
he left to the jury the question whether Galletly advised the 
plaintiff and the question whether the plaintiff relied on that advice 
in making the investment. It is beyond dispute that in what he 
was doing generally with reference to the affairs of the Westholme 
Lumber Co. in 1912 Galletly was in the strictest sense acting in the 
course of his employment as bank manager, and that the bank 
would lie liable for hie actions. Hut the contention of the bank is 
that his authority as bank manager stopped short of power to give 
advice as to investments. The limits of a banker's business cannot 
lie laid down as a matter of law. The nature of such business is a 
question of fact on wliich the jury are entitled to have regard to 
their own knowledge of business, and to the evidence in the par
ticular case, and it is from that point of view that the present case 
must lie considered. It cannot lie treated as if it were a matter of 
pure law.

The apia-llanl came to Galletly bringing with him the letter 
of introduction from Sir Edward Clous ton, dated July 6, 1911. It 
has not lieen contended lief ore us that that letter should not have 
liecn left to the jury, and no such contention was possible. Sir 
Edward Clouston was the general manager of the bank, and on 
neither of the trials was there any question raised as to his author
ity, and no such point is raised now. The question of the weight 
to lie attributed to the letter was for the jury. Counsel for the 
ap|iellant and for the respondents respectively put the views of 
their clients upon the construction and effect of this letter lief ore 
the jury. The respondents contended that the letter pointed 
merely to assistance and advice of a social character, the ap|icllant 
that the advice to be given was not so limited and might extend 
to matters of business. It is to be observed that neither the appel-
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tant nor Ciallctly treated the letter a* asking for assistance or 
advice merely of a social character. When it was presented the 
appellant proceeded to ask, and Galletly to give, advice of a busi
ness character as to investments. The effect of the letter on this 
|)oint was for the jury, as laid down by Lord Davey in delivering 
the judgment of the Privy Council in Bank of New Zealand v. 
Simpson, [1900] A.C. 182. Even if this letter had stood by itself, 
it would, in my opinion, have been impossible to withdraw the 
case from the jury, but it must also be taken in connection with 
the whole course of business of the bank with regard to the W'est- 
holme Lumber Co. The letter, of course, would not be read by 
any bank manager as authorizing him to give advice on any matter 
of business whatever, but if the advice related to a matter which 
had passed through the manager’s hands in the course of his 
business, and with which he was thoroughly conversant, the letter 
did authorize him to give advice to the api>ellant upon it, of course, 
subject to the limitations which 1 shall presently point out as to 
interest and information obtained in confidence.

While it is not part of the ordinary business of a banker to give 
advice to customers as to investments generally, it up|X‘urs to me to 
lx- clear that there may lx* occasions when advice may lx* given by 
a banker as such ami in the course of his business. The circular of 
March 7, 1913, quoted alxwe shewed that it had lx*en the long- 
established custom of this bank to supply Canadian and other 
friends with any advice or information in its power. If a question 
arises as to investments with regard to which a banker has special 
means of knowledge, it will not lx* out of the ordinary course of 
Ifusiivss for the banker to advise a customer who asks for his coun
sel. Of course, if the banker’s familiarity with the subject arises 
from the fact that he has himself a pecuniary interest in it, he would 
lx* Ixmnd in advising the customer to make full disclosure to him 
of this circumstance, but as long as the full disclosure is made he 
may, if he pleases, advise, and in doing so he would not lx1 stepping 
outside the business of a banker; and it may lx* noted in passing 
that the cast* made by tin- bank at the trial was tlmt Galletly had 
told the appellant everything. It. is possible that the banker may 
be in ixiewsaion of information obtained in confidence from other 
customers which he is not at lilx-rtv to disclose, and under such 
circumstances it might lx* his duty to refuse to advise, as his hands
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would l** tied in regard to the material |)&rts of the transaction on 
which he was consulted. Subject to these considerations a banket 
may, as such, give advice on investments to a customer who con
sults him, or, indeed, to any one who comes to him for advice, un<i 
whom lie chooses to advise. If he undertakes to advise, he must 
exercise reasonable care ami skill in giving the advice. He is under 
no obligation to advise, but if he takes upon himself to do so, he 
will incur liability if he does so negligently. The extent of the 
obligation to care in such cases is well stated in a passage of the 
lord Chief Justice’s summing-up on the first trial. It is as 
follows:

Now negligence in a case of this kind involves a breach of duty. There 
can be no negligence in law unless it is the failure or omission to perform or 
discharge some duty which is imposed upon you. If there is a duty, then the 
defendants’ servant would be bound to discharge that duty with ordinary 
reasonable care and skill such as a man would have the right to expect in the 
circumstances. What I mean by that is that, supposing a bank manager 
does undertake the duty of giving you advice (which is the simplest way 
of putting this part of the proposition), it does not mean that for one moment 
he commits a breach of that duty if by the exercise of some extri ordinary- 
skill or care he might have discovered something which he did not discover, 
and which might have affected the advice he had given. But, on the other 
hand, if a bank manager undertakes to advise you, you are entitled to that 
care and skill which you would ordinarily expect from a man in that position. 
The question in this case is whether, in the circumstances that have been 
proved before you, you are satisfied that the defendants' manager failed to 
exercise that care and skill in the advice that he gave to the plaintiff if he 
gave it.

Exactly the same considerations as to giving advice apply to 
the ease of the manager of a branch bunk with regard to the 
1 >usiness which is immediately under his care as manager. It is 
noteworthy that throughout the correspondence which followed on 
the appellant's complaint against the bank when the loss occurred 
the position taken up by the bunk was a denial that Galletly had 
in fact advised. It wfas never suggested in this correspondence 
that it was lieyvnd the scope of his duties to advise1 the appellant 
as alleged. It is a fallacy to argue that because the bank was 
interested in the matter the manager could not on tiehalf (if the 
bank advise. That circumstance threw upon him the duty of 
making a full disclosure of the interest of his employers. If he 
failed to do so, he would be guilty of a breach of duty to his employ
ers, hut this would not prevent liability of the employer to those 
to W'hom negligent advice had lieen given. His employers would In-
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liable ont lie familiar principle on which the employers of a chauffeur 
is liable for his negligence in driving, though the negligence is a Banbury 
breach of duty to the employer and contrary to his instructions. Hank ok 

It was strenuously contended on tahalf of the bank that the Montreal. 
matter on which (lalletly was said to have advised the appellant i<*<J *£*>•>. 
was as to the sufficiency of the mortgage which it was proposed he 
should take, and that this was a matter, not for a banker, but for 
a lawyer and a valuer. This argument involves a total miscon
ception of the nature of the transaction. The prospects of the suc
cess of the contract for the construction of the waterworks were 
vital to tin1 question of the propriety of the investment. Not only 
did the prospects of the receipt of the \2\ > per cent, of the profits 
on the contract " entirely upon its success, but the success
or failure of the contract would vitally affect the question of the 
adequacy of the mortgage security itself for the principal and 
interest, inasmuch as. if the contract were a failure, the contractor 
would lie unable to pay the bank and the trust company, and their 
first mortgages would have to lx* enforced, with the effect of ser
iously impairing the value of the apix-llant's second mortgage.
The bank then contended through their counsel that if the appel
lant wanted advice as to the pros]arts of tin* contract for the water
works he should have consulted an engineer. This suggestion 
hardly bears examination. I'pon the financial aspects of the con
tract a banker who had liccn financing the contractor and was 
intimately acquainted with all the conditions of the problem would 
lx* a much tatter adviser than an engineer. The jury accepted 
the evident** that the bank, through (lalletly undertook to advise 
the appellant, and he was eminently qualified to do so from the 
attention he hail paid to the contract in the interests of the bank.
'Him* considerations were in my opinion quite enough to render it 
necessary to leave to the jury the question whether (lalletly was 
acting in the course of his employment in giving the advice which 
the jury have found he gave. The case made for the bank at the 
trial was that (lalletly had not advised at all. but had simply 
brought the matter to the attention of the appellant and left him 
to form his own conclusions. The jury accepted the evidence of 
the appellant on this question of fact, and it is not questioned that 
there was ample evidence on which they might come to that 
conclusion. No submission was made to Darling. .1., that the case

15
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should 1h* stopped on the ground that th. re was no evidence that 
(ialletly was acting in the course of his employment, or that he 
had no authority to bind the hank in the matter. Nor, indeed, was 
any such submission made on the first trial before the lord Chief 
Justice. Kerutton, L.J., is mistaken when he says (vol. 2, p. 758, B) 
that the defendants, on the first trial, submitted that there was 
no evidence of authority. What the defendants did submit was 
that there was no evidence of negligence, and after the first trial 
had proved abortive owing to the inability of the jury to agree on 
the question of negligence, counsel for the bank applied to the 
lord Chief Justice to have judgment entered for the bank on the 
ground that there was no evidence of negligence in advising the 
plaintiff. The question was fully argued on March 16, 1910, and 
he said that it was a question for the jury and refused to enter 
judgment for the defendants. In the course of his judgment upon 
this point he made the following observations:—

The effect of making the submission to me this morning is, no doubt, that 
it puts the defendants in the position, if they desire it, of taking the opinion 
of the Court of Appeal upon the point, but I left it for the jury, reserving it 
for future discussion.

(Typed copy of pi t cet‘dings of March 16, 1916, pp. 30 and 31.)
It was argued on behalf of the res]>ondent8 that, even if author 

ity from the bank to (ialletly was assumed, as the advice to be 
given was gratuitous, no liability in law could follow from an under
taking to give such gratuitous advice.. It is l>cyond dispute that 
on a gratuitous bailment the bailee may be made liable for want of 
ordinary care. But it was said that the consideration there consists 
in his being entrusted with the property of another. The con
sideration really is the confidence reposed in the person who under
takes the duty. He need not undertake it at all, but if he does lie 
must exercise due care in discharging it. This consideration 
applies just as much to the case of gratuitous advice as to that of 
gratuitous bailment. Indeed, it was admitted in argument, or at 
least it was not denied, that a physician who undertakes to treat 
a patient gratuitously would be liable for negligence, but it was 
sought to distinguish such a case on the ground of the important 
and responsible public duty which such a profession involves. 
There is in point of law no difference lietween the case of advice 
given by a physician and advice given by a solicitor or banker in 
the course of his business. By undertaking to advise he makes
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himself liable for failing to exercise due care in the discharge of
his duty to the person who has trusted him, and the fact that he Banbury

undertook it gratuitously is irrelevant. But in truth it is a mistake oy
to treat the present case as one merely of advice or of merely Montreal.
gratuitous advice. The hank was to undertake the receipt and i.«mt Finlay,
application of the money if advanced, and this, apart altogether
from the hankers* interest in the success of the contract, shews that
the whole transaction was a purely business one. It cannot he put
in the same category as advice given out of charity or benevolence.
For the reasons 1 have given 1 think it clear that, even in such cases 
of charity or benevolence, failure to exercise due care would entail 
liability on the penxm who has voluntarily undertaken the duty.
But from lieginning to end this was a business transaction on the 
part of the hank, as was pointed out by the Lord Chief Justice in 
his summing-up on the first trial. For these reasons it appears to 
me that the cast1 was properly left to the jury, and that the decision 
of the Court of Appeal entering judgment for the respondents 
was erroneous.

There is, however, another question of great importance with 
reference to the conduct of cases tried with juries, and that is 
whether this point was open to the respondents on appeal, having 
regard to the conduct of the trial. The only point of law taken at 
the trial before Darling, J., was that the action was barred by Lord 
Tenterden’s Act. It was not submitted that there was no evidence 
in point of law of Galletly’s authority, or of the advice having been 
given in the course of his employment, and Darling, J., pointedly 
called attention to this in his summing-up (appendix, p. 727, B.C.).
Indeed, Sir John Simon, who appeared for the bank at the trial, 
in the course of a discussion at the end of the plaintiff s case on 
July 20, 1916, said before Darling, J.:—

If your Lordship will kindly take the pleading® as they now stand—in 
the first place I ask your Ixirdship to observe that the statement of claim is 
framed in two ways—so far as the first way is concerned, alleging that there 
has been reliance upon the assurance of Galletly as representing the hank 
as to the credit and standing of this Weetholme Lumber Co. That, no doubt. « 
is a plea which, as it stands, on the evidence, subject to one point, may have to 
go to the jury.

Sir John Simon then went on to make a submission as to the 
Leiser mortgage, adding that his submission had nothing to do with 
the claim for negligence and breech of duty while acting as bankers

IX—44 U.I..R.
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and advibere for (lie plaintiff, and a further Aiiliniiasion as to Lord 
Tenterdcn’s Act, which he claimed was fatal to the case made for 
negligence in advising. The one point on which he made reserva
tion, while admitting that the claim for negligence in advising may 
har e to go to the jury, is obviously the point as to Lord Tenterden’s 
Act, so that not merely was there an entire omission to raise the 
]>oint now sought to tie made, but there was an admission that, 
subject to the question of lord Tenterden’s Act, the question of 
negligence might have to go to the jury. Your Lordships have to 
deal not merely with the failure to raise the point now made, but 
with the express admission to which I have just railed attention. 
But in truth the conduct of a case speaks as dearly as words. 
The question is not one of any technicality, but of consistency 
lieti ccn the line taken at the trial and that in the Court of Appeal. 
The |Kisitiun of the respondents upon this point seems to lie as 
hojieless as that of a defendant who at the trial, in the belief it 
might help him to get a verdict, stated that he did not raise any 
objection in (mint of law to the sufficiency of the evidence, and 
wished to take the opinion of the jury, and then tried to argue in 
the court of appeal that he should have judgment as the evidence 
was not sufficient in law.

The course of practice has always lieen regarded as well settled 
that points of law alleged to entitle the party raising them to 
\ erdict or judgment must lie made at the trial, and that if they arc 
not then made they cannot be raised afterwards. This practice is 
illustrated by what took place on the first trial of this case lief ore 
the Lord Chief Justice, when the counsel for the bank submitted 
that there was no evidence of negligence, and this was reserved for 
argument, and by the observation of the Lord Chief Justice which 
I have above quoted that what had taken place put the bank in a 
position to take the opinion of the Court of Appeal upon the point 
The rule was applied in Graham v. //uddersfirM Corporation (18115), 
12 Times L.R. 36. That was a case in which an action had lieen 
brought by a contractor against the corporation to recover pay
ment for sewerage works. The action w as tried before Mathew, J., 
and a special jury. The plaintiff had not received any certificate 
under the contract, but the jury gave a verdict for the plaintiff on 
the issue of an alleged parol contract with the health committee 
on liehalf of the melioration. After the verdict counsel for the
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corporation submitted to Mathew. J., that judgment should be 
entered for them on the grounds that the contract was not under 
seal, and therefore not binding on the corporation, and that under 
s. 200 of the Public Health Act, 1875, the committee had no |>ower 
to bind the corporation by any such contract. Mathew. J., refused 
the application on the ground that the j>oint had not l>een taken 
lief ore the verdict. The corporation appealed to the Court of 
Appeal, and the case was heard there by I/>rd Ksher, M.R., 
lopes, L.J., and Kay, L.J. lord Ksher said, in giving judgment:— 
t iat the objection that the defendants had taken their point too late must 
prevail. Whether they could have waived the point before they came into 
court it was not necessary to determine. But they had waived the point in 
court during the trial by allowing the case to proceed till verdict on the basis 
that the only issue was whether there had been a promise in fact to pay for 
this work. In his opinion it was not open to them to take the point now, and 
the application must be dismissed.

Ixipcs, L.J., and Kay, L.J., concurred on the ground that the 
]>oint had l>een waived and that it would l>o too late to raise it 
after verdict. Lord Ksher and Mathew, J., were judges of the 
highest authority on such matters, and the decision is. in my 
opinion, clearly right and in conformity with settled practice. 
There may l>c cases in which bv consent of counsel on both sides, 
express or implied, a different practice may be pursued, especially 
nowadays in the Commercial Court, but apart from consent the 
law is clear. I may add that in the present case it is plain that the 
course taken by counsel for the Bank of Montreal was taken deliber
ately as k ing in their opinion the most politic. 1 may mention 
also in this connection the case of Jone* v. Provincial Insurance Co. 
(1857), 26 L.J. (C.P.) 272, where the court refused to allow to k* 
argued points of law which had not been taken at the trial.

The following cases, though not turning upon the same point, 
also illustrate the principle which lies liehind the rule of practice 
now in question. In Macdougall v. Knight (1889), 14 App. Cas. 
194, 199, Ixml Halsbury, L.C., after setting out what Huddleston, 
B., at the trial had stated as to the questions which he proposed 
io leave to the jury, said:—

Now I think it was the duty of thoee who are suggesting that other 
questions ought to have been naked and other iasuee raised to have intervened 
•t this point, and to have requested Baron Huddleston definitely and dis
tinctly to put the questions that they now insist ought to have been sub
mitted to the jury. But nothing of the sort was done. The parties took 
*eir chance of what the jury would do, and I think nothing could be more
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mischievous than to allow litigants to raise new questions when, under such 
circumstances, the jury have decided against them. If such a course were 
permitted no end could ixissibly be found for litigation.

Ami in Nevill v. Fine Art and (! encrai Insurance Co., |1897] 
A.C. 08, 70, Lord Halsbury used similar language with regard to 
complaints of non-direction by the judge or his not leaving a 
question to the jury when the point had not been raised. Seaton v. 
Hurnand. |1!HX)| A.C. 135, may also lie referred to ujxm this point. 
The respondents cited cases in which it has been laid down that 
it is the duty of the judge to rule if there is no evidence. These 
cases have no licaring upon the present question. In Ryder v. 
WotnbweU ( 1808), L.R. 4 Ex. 32; in Metropolitan R. Co. v. Jackson 
(1877), 3 App. Cas. 193; and in Dublin Wickloie, and Wexford R. 
Co. v. Slattery (1878). 3 App. ('ns. 1155, which were the cases relied 
on by the* respondents, the objection was raised at the trial, as 
appears on the face of the reixirts. The decisions relate to the 
duty of the judge when the jioint is taken as it had lieen in these 
cases, ami do not touch the question whether it can he raised for 
the first time when the trial is over.

It is, of course, within the power of the presiding judge at the 
trial, if it occurs to him that there is a point of law which is being 
overlooked by the counsel in the case, to call their attention to it. 
and if after argument he thinks that it concludes the case, so to 
decide. This is a power which should lie exercised sparingly, as 
the judge would no doubt think it right to alwtain from interfering 
with the conduct of the case by experienced counsel in the manner 
which they considered most in the interests of their clients. It 
would lie exercised when it is apparent that, owing to inexperience 
or some accident, a point material to lie considered has escaped the 
notice of counsel. When a point had lieen so raised on the initiation 
of the judge at the trial it would, of course, lie open on appeal. At 
the trial further evidence may tie called to remedy the supposed 
defect. It is a novel proposition that when the trial is over a 
court of appeal may lie invited by the counsel on one side or tin- 
other to enter judgment on a point which they deliberately did 
not put forward at the trial. It was suggested by the respondents 
that in such a ease it would lie the duty of the court of appeal to 
ascertain w'hether the defect might have been cured by further 
evidence, and only in this case to refuse to entertain the objection.
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This would be most inconvenient, ai d indeed impracticable. The 
introduction of such a practice nujht encourage unscrupulous 
litigants to alwtain from raising a jioint at the trial became they 
thought this would improve their chances with the jury' and 
then to bring it forward in the court of appeal in the hope that the 
other side might fail in satisfying the court of appeal that evidence 
might liave l>een available to meet the point if it had been taken 
at the trial. It is at the trial that such jMiints of evidence should 
lie dealt with. It is then that further evidence to remedy the sug
gested flaw may lie tendered if it exists, and an adjournment may 
lie obtained for the purpose. That is the time to test the existence 
of further evidence. For this reason the law of practice has pro
vided that such a point cannot lie raised on a motion for a new trial 
if it had not been taken, and this applies a ftrrtiori to an attempt to 
get judgment entered. The rule is intended to secure the fair 
conduct of jury trials. Any relaxation, such as the respondents 
contended for, would throw upon the court of np|ieal tlx* duty of 
entering upon a very difficult, and in many cases impossible, 
inquiry as to w hat evidence there might have lieen. I should add 
that it is in my opinion far from clear that further evidence as to 
the practice of bankers as to advising could not have been obtained. 
This point is not, in my opinion, affected bv the rules under the 
Judicature Act. Several rules have been referred to on liehalf of 
the respondents. (). 39, r. (i, provides that a new trial shall not 
lie granted became the verdict of the jury was not taken upon a 
question which the judge at the trial was not asked to leave to 
them, unless in the opinion of the court some substantial wmng or 
miscarriage has been thereby occasioned. This has no liearing on 
the |xiint now' under discussion. It is the duty of the judge to put 
the proper questions to the jury, and this rule merely provides 
that if there was an omission to do so on a point to which his 
attention had not lieen called, a new trial should not lie granted 
for that reason, unless there had lieen thereby occasioned some 
substantial wrong or miscarriage. O. 40, r. 10, was also cited, but 
it also appears to me to be irrelevant. It was. however, contended 
that (). 58, r. 4, carried the matter further. Among other pro
visions that rule contains the following:—

The court of appeal shall have power to draw inference» of fact and to 
give any judgment and make any order which ought to have been made, and 
to make such further or other order a» the caw may require.
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lie. This rule does not touch the question of the effect of omis
sion to take the point at the trial. It merely provides that, 
to save expense, instead of granting a new trial, if it is clear that 
the judge upon the new trial would lie Isiund in point of law to 
enter judgment for the plaintiff or defendant, as the case ma> 
lie, the court of appeal limy do so itself, hut there are no words to 
shew that tile necessity of hating raised this point at the trial is 
dis|ienacd with. The res|xmdcnta failed to produce any authoritx 
for this proposition, lu Quitter v. Maplettm (1882), Il Q.B.D. 672 
where the action was to enforce forfeiture of a lease for breach of 
a covenant, the appeal against judgment for the plaintiff did not 
come on for hearing until s. 14 of the Conveyancing Act, 1881 
providing for relief in such cases, had come into operation. The 
court of appeal held that they could give relief under it in virtue 
of O. 58. r. 4. Tlie point could not have been taken at the trial 
as the stat utc had not then come into operation. This case obvious
ly doiw not affect the question whether a point which was open at 
the trial can be taken for the first time in the court of appeal 
under tliis rule. In Millar v. Toulmin (188ti), 17 Q.B.D. til Hi 
11887), 12 App. Cas. 74ti; it docs not appear from the report tluit 
there hail Ucn any omission to take the point at the trial. Tin 
observations mai le in the court of appeal in that case upon I). 58 
r. 4, therefore, are not relevant to the present case, and then 
authority lias la-on shaken liy what was said by lord Halsburt 
L.C., in the House of Isinls. when the juilgment of the court of 
appeal was reversed. In the case of Allcock v. Hall, [1891] I 
Q.B. 444, t). 58. r. 4, was also eonaidered, and under it judgment 
was entered for the defendant. Here, again, it does not appeal 
that there had licen an omission to take the point at the- trial 
and the judgment does not deal with the effect of such a fail un 

It must lie remembered that in a jury case the verdict was in 
early days final, subject only to the ancient writ of attaint against 
the jury, which has lieen obsolete for many centuries (see Black
stone's Commentaries, hk. it, e. 25), while matters up|icnring on
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the record might form the subject of a motion to arrest judgment 
or to enter judgment non obstante veredicto. In the seventeenth 
century the practice of granting new trials came into vogue. Hut 
no one was allowed to apply for a new trial on a point of law unless 
he had taken it at the trial. An application for a new trial on the 
ground that the verdict was against the weight of evidence was. 
of course, a different matter altogether, and on the hearing of a 
rule for a new trial upon this ground it is now open to the court 
of appeal to enter judgment on the ground that there was no 
evidence, always subject to the consideration that the point must 
have been tjiken at the trial, as there is nothing in the rule to super
sede the existing law upon the subject.

I should add that there is a vital distinction la-tween the vases 
in which judgment may la* entered on the ground that there was 
no evidence and those in which a new trial may la* ordered on the 
ground that the verdict was against the weight of evidence. Judg- 
n ent can lx* entered only if there was in i>oint of law no evidence 
fit to be left to the jury. If there was any evidence, however plain 
it n ay apja*ur on the probabilities of the ease or the balance of 
evidence that the jury went wrong, a new trial only can la* ordered. 
This distinction is not impaired in the slightest degree by the rule 
now well established that a verdict will not la* disturlied unless it 
be one which the jury could not reasonably find. Judgment can 
never la* entered on the ground that the verdict was against evi
dence. The resitondents urged that this point was not taken by 
the plaintiff in the Court of Appeal when the bank asked for a new- 
trial, or for judgment on points of law taken at the trial. The 
shorthand notes of the argument in the Court of Appeal were, so 
far as material on this point, read to your Ixirdships. They shew 
tlrnt while no preliminary objection was made by the plaintiff’s 
counsel, yet when he came to deal with each ground of appeal In
in terms, called the attention of the court to the fact that the 
point had not lx*en taken at the trial. It is true that he did not 
exprtwsly say that for that reason he object <*d to the court’s 
going into the question, and the counsel for the bank suggested 
that he referred to the fact merely as detracting from the weight 
to lie attached to the argument. But I tliink that when on each 
such ground the plaintiff pointedly drew the attention of the court 
to the fact that the matter had not l>een raised at the trial, it threw
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upon the eouit the duty of considering whether the point was 
open to the bank on appeal, and it is impossible to say that the 
conduct of the plaintiff’s counsel in the Court of Appeal amounted 
to a waiver of the objection which we are now considering. The 
Canadian Bank Act, R.S.C. 190(5, e. 29, was referred to by the 
respondents. I do not think that this Act contains anything which 
for the present purpose is material. The Master of the Rolls said in 
the Court of Appeal that the bank, according to the law of Canada, 
cannot advise as to investment, but there is nothing in the Act to 
support this vjew. S. 76 empowers the bank to (d) “engage in 
and carry on such business generally as appertains to the business 
of banking.” This leaves open the question whether advising 
upon certain occasions may form part of the business of banking. 
A number of sections in the Act were read to your Lordships, 
among others ss. 79, 80, 89, and 146, but none of them have any 
real bearing upon the case now before your Lordships.

The claim in par. 5 of the statement of claim for the payment 
of the Leiser mortgage is of secondary importance. It is merely 
a claim on another and independent ground for a portion of 
the $125,000 claimed as damages for negligent advice; it does not 
claim any sum in addition to the $125,000. This question was 
left to the jury upon the first trial by the Lord Chief Justice in a 
somewhat elaliorate summing-up (pp. 66 to 71 of the typed copy 
of the summing-up on first trial). He put two questions to the 
jury upon this: (1.) Did the bank by paying the Ixiser mortgage 
with part of the money of the plaintiff act contrary to the plaintiff’s 
instructions? and (2.) Did the plaintiff acquiesce in this action of 
the bank? The summing-up of Darling, J., on the second trial is 
on p. 720 of the appendix. The question which he left to the jury 
was this: “Did the defendant bank act negligently or in breach of 
their duty to the plaintiff in allowing a part of plaintiff's money 
to be used in paying off the mortgage to Leiser & Co.?”

It is now said that these questions should not have been left to 
the jury at all on the ground that there was no evidence of any 
mandate from the appellant which was violated by the payment. 
It is extraordinary that on neither of the trials was there any sub
mission on tliis point. Indeed, on the second trial, Sir John Simon, 
for the bank, told the judge that an issue on which he might have 
to direct the jury was whether the Simon Leiser mortgage was
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mentioned to the appellant (appendix, p. 576, E), and ill making 
a submission at ’he end of the plaintiff’s case lie based himself, 
so far as this point is concerned, solely on alleged ratification of the 
payment. At lioth trials the respondents elected to rest their ease 
upon the question whether the Leiser mortgage was mentioned to 
the appellant at the time when he had his interviews with Gallctly, 
and upon the question whether if the payment was unauthorized 
in the first instance the appellant afterwards ratified it. Upon this 
the jury found for the plaintiff, the present apiiellant. Whether 
the mortgage w as mentioned w as a pure question of fact, and must 
be taken to have been decided by the jury in favour of the appellant. 
There was evidence on which they might fairly have found ratifica
tion, hut 1 do not think it is |>ossible to say that they were bound in 
law to do so. The point now sought to be raised upon the Leiser 
mortgage is, in my opinion, not open to tile respondents for the 
reasons 1 have given earlier in this judgment. I should, however, 
add that it appears to me inconceivable that, if the case stood as is 
now asserted, the res|>ondents should have acquiesced on both 
trials in its being left to the jury upon this point. But in truth I 
think there was evidence that as lietween the bank and the appel
lant the bank should not have made this payment. It is a fallacy 
to say, as was said for the respondents, that this would be to vary 
the written contract contained in the mortgage of September 13, 
1912, and the memorandum of September 11, 1912. These two 
instruments did not set out any contract as between the bank and 
the appellant. They were contracts between the appellant and 
the Westholme Lumber Co. At the interviews of the appellant with 
the bank the point was emphasized that the important matter 
was that the appellant’s money should he available for providing 
the plant required for the further prosecution of the contract, and 
the appellant's mortgage should be a second mortgage, with only 
the mortgages of the bank and the Royal Trust Co., which were 
taken as one, in front of it. It was open to the jury to infer from 
this—and it seems to me not an unreasonable inference—that 
when the bank took the appellant’s advance they took it as between 
him and them to be applied in getting the necessary plant, and not 
in paying off the mortgage in priority to the appellant’s, of which 
he had never been informed. Unless this was the case, the course 
taken at both trials is quite inexplicable. There seems to me to tie
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a certain absence of reality about this part of the respondents' 
case.

Misdirection waa also alleged by the respondents, and it was 
said that this would entitle them to a new trial. The alleged mis
direction was Ui>on five points. The first was that the judge should 
have told the jury that no action would he for want of care in 
giving advice gratuitously. For the reasons 1 have already given 
there is, in my opinion, nothing in this point. The second point is 
that in the summing-up at p. 724, A, of the appendix the judge told 
the jury there was nothing either to confirm or rebut the appellant V 
evidence. This was described by the learned counsel for the respon 
dents as a very small point. There is really nothing in it at all 
As w as pointed out when it was made, the judge distinctly put the 
respondents' version to the jury. The third point was that the 
judge did not explain to the jury what “advice” meant. I have 
already dealt with thus point in the earlier part of this judgment. 
The fourth point wa- that the question as to the Leiser mortgage 
should not have been left lo the jury. With this ]>oint also I have 
already dealt. The fifth point was that the judge mentioned the 
interest of the bank in the Westhilme Lumber Co. as a reason for 
supposing that authority v as given to Galletly to advise. The 
judge refers to this as one point made by Gordon Hewart, counsel 
for the plaintiff. It was contended that the interest of the bank 
negatived the authority. I cannot agree. For the reasons I have 
already given, this circumstance only imposed the duty of making 
a full disclosure to the appellant of the bank's interest. It was the 
interest of the bank that led to Galletly’s thorough familiarity 
with the affairs of the company, and this appears to me to be an 
element in the question whether Galletly might advise upon that 
particular matter as distinguished from advising generally as to 
investment. I cannot sec any misdirection in point of law which 
would justify an order for a new trial, nor, in my opinion, could 
the verdict be set aside as against the weight of evidence. Upon 
the question of liability the judge seems to me to have put the case 
to the jury fairly and adequately.

There remains, however, the question of damages, and on this 
point I think that the judgment for £25,000 was not warranted by 
the finding of the jury. They found damages for “ £25,000 and all 
securities to lie returned to the defendant bank.” The jury had
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no power to give a verdict of this kind. The appellant held the 
securities, and the jury ought to have estimated their value and 
allowed it, if any, in reduction of damages. Unfortunately, the 
judge had been compelled to leave before the jury returned, and 
indeed there was no verdict given in court, as for this the presence 
of the judge is essential. There was no opportunity for clearing 
up the meaning of this finding by further questions to be put to 
the jury or of affording assistance to them by further directions 
from the bench. It is now suggested by the appellant that all 
that the finding meant was that the securities were worthless and 
that the finding did not mean to award that the securities should 
be given up to the bank, the whole £25,000 being given as damages. 
But as the finding stands I do not think it can be said that this is 
its meaning. I think, also, that there ought to have been a fuller 
summing-up as to the law on the question of damages, such as was 
given by the Lord Chief Justice on the first trial.

'fhe result is that there must be a new trial on the question of 
damages in the absence of an agreement between the parties. I 
think that in this case the damages might be ascertained without 
retrying the case as a whole. The damages are in respect of the 
negligent advice to advance the $125,000, not in respect of a 
numlxir of representations, in which case it would have been neces
sary that it should be ascertained in respect of which of the repre
sentations the damages were to lie given. Assuming a verdict for 
the plaintiff, the damages would be the money advanced under the 
negligent advice, subject to a deduction of the value of the sec un
ities held by the plaintiff, and the only inquiry necessary would lx* 
as to the value of these securities as to deduction. In my opinion 
the apix-al ought to succeed, subject to a new trial or inquiry as 
to the amount of the damages. It appears to me that the order of 
the* Court of ApiXNil entering judgment for the defendants was 
erroneous on the law' and the merits, and that it proceeded upon 
grounds pot open uixm the appeal. If it stands it may have an 
unfortunate effect upon the conduct of jury trials.

Lohu Atkinson:—My Lords. 1 regret that I am unable to 
concur in the judgment just delivered by my noble friend upon the 
woolsack.

The Court of Appeal, by the order appealed from, has directed 
that the judgment entered for the appellant, the plaintiff, in the
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action out of which this appeal has arisen, should lie set aside and 
judgment lie entered for the defendants in the action, the respon
dents in this appeal. The Lords Justices based their judgment 
on two grounds: (1) that there was no evidence Indore the 
jury proper for their consideration upon which they, as reasonable 
men, could find that the respondents had authorized their local 
manager at Victoria, one Galletly, to advise the appellant on the 
subject of his investments in Canada, or that the resjxmdents owed 
any duty to the appellant to advise him carefully or at all on that 
subject ; and (2) that Inird Tenterden’s Act applied to an innocent 
representation, such as Galletly was alleged to have made, as to 
the nature of the investment upon which the plaintiff did, in fact, 
invest his money. I agree with the Court of Appeal as to the first 
ground on which they based their judgment. 1 cannot agree with 
them as to the second. On the contrary, 1 think, for reasons 1 
shall give presently, that Lord Tenterden's Act only applies to 
fraudulent representations, not to an innocent representation such 
as Galletly is alleged to have made.

It is admitted that at the trial before Darling, J., out of which 
the appeal arises, counsel on tiehalf of respondents did not ask the 
presiding judge to direct a verdict for the defendants, the bank, 
on any ground whatever. What occurred at a previous abortive 
trial, with which this appeal has nothing to do, is, in my opinion, 
absolutely and entirely irrelevant. A preliminary point has lieen 
raised on liehalf of the appellant before your Ixirdships. and 
pressed most persistently, namely, that bv reason of this omission 
the Court of Appeal, notwithstanding the provisions of (). 58, r .4, 
of the Rules and Orders of the Supreme Court of 1883, had no 
jurisdiction to make the order which hgs been made by it. The 
contention amounted to this, that the making of this requisition to 
the judge presiding at the trial is a condition precedent which must 
be performed before judgment can be given for a defendant by the 
Court of Appeal, however absolute and complete may be the 
absence of all evidence to sustain the verdict found by a jury in a 
plaintiff's favour. The Court of Appeal have not dealt with this 
preliminary point, apparently liecause, though mooted in argument, 
it was not really pressed t>cfore them. It is, however, a very 
important point, and should, I think, he ruled upon by this House. 
It is therefore necessary, in mv view, to consider what is the duty
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of a judge presiding at a trial before a jury in eases in which no ^ *' 
evidence has been given upon which, in his opinion, they could, as Banbury 
reasonable men, find a verdict in favour of the plaintiff in an action. Bank or 
Willes, J., and Lord (’aims, Lord Penzance, I»rd Coleridge, and Montreal. 
Ixird Blackburn amongst others have. 1 think, each stated, in no i.ordAtiun*on 
ambiguous language, what that duty is. In Ryder v. WotnbweU,
L.R. 4 Ex. 32, which was an action brought against a minor for the 
price of goods, alleged to be necessaries, supplied to him, Willes, J. 
in delivering the judgment of the Court of Exchequer Chamber, 
composed of himself. Bvles, Blackburn. Montague Smith, and 
Lush, JJ., said :—

Such a question (i.e., whether the goods were necessuries or not) is one 
of mixed law and fact; in so far as it is a question of fact it must be determined 
by the jury, subject no doubt to the control of the court, who may set aside 
the verdict and submit the question to the decision of another jury; but there 
is in every case, not merely in those arising on a plea of infancy, a preliminary 
question which is one of law, viz., whether there is any evidence on which the 
jury could property find the question for the party on whom the onus of proof 
lies. If there is not, the judge ought to withdraw the question from the jury 
and direct a nonsuit if the onus is on the plaintiff or direct a verdict for the 
plaintiff if the onus is on the defendant. It was formerly considered necessary 
in all cases to leave the question to the jury if there was any evidence, even a 
scintilla, in support of the case; but it is now settleo that the question for the 
judge (subject of course to review) is, as stated by Maule, J., in Jewell v. Parr,
(1853), 13 C.B. 909, 910, not whether there is literally no evidence, but whet her 
there is none that ought reasonably to satisfy the jury that the fact sought 
to be proved is established.

It is quite* true that in that ease the judge at the trial had, it 
is stated, refused to nonsuit, so that he apparently had been asked 
to do so, and had reserved to the defendant liberty to move to 
enter a nonsuit if the court should be of opinion that there was no 
evidence to go More the jury that either of the articles supplied 
was a necessary. I do not find, however, that this most learned, 
painstaking, and accurate judge, in laying down the general 
principle, suggests in any way that it should be qualified by a 
proviso to the effect that a verdict is not to lx* directed against 
the person on whom the burden of proof lies unless his opponent, 
bv bin;self, or his appointed advocate, asks at the trial that it 
should he so directed.

In Metropolitan R. Vo. v. Jackson, 3 App. Cas. 193. in which 
the action was brought against the defendant company for the 
injury caused to the plaintiff by the alleged negligent act of one of 
the company’s servants in closing the door of the carriage in which
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Montreal, j (j0 not know that it can lx? inferred from this statement that he 
Lord Atkin**, was asked to rule the contrary. The jury found a verdict for the 

plaintiff. A rule was obtained to set aside this verdict and enter 
a nonsuit or a verdict for the defendants on the ground that there 
was no evidence of negligence proper to lie submitted to the jury. 
There had l>een a great division of " ' al opinion in the courts 
Mow, and lord Cairns said (Ibid. 197):—

The case na to negligence having been left to the jury, the jury found a 
verdict for the respondent with £50 damages. There was not, at your lord
ship's Bur, any serious controversy as to the principles applicable to a case 
of this description. The judge has a certain duty to discharge, and the jurors 
have another and a different duty. The judge has to say whether any facts 
have been established by evidence from which negligence may be reasonably 
inferred ; the jurors have to say whether, from those facts, when submitted 
to them, negligence ought to be inferred. It is ,in my opinion, of the greatest 
importance in the administration of justice that these separate functions 
should be maintained, and should be maintained distinct. It would be a 
serious inroad on the province of the jury, if, in a case where there are facts 
from which negligence may reasonably be infened, the judge were to with
draw the case from the jury u|>on the ground that, in his opinion, negligence 
ought not to be inferred; and it would, on the other hand, place in the hands 
of the juiora a power which might be exercised in the most arbitrary manner, 
if they were at liberty to hold that negligence might be infened from any state 
of facts whatever.

But this is precisely what would happen, if the appellant's 
contention be sound, in every case in which the presiding judge 
ought to have nonsuited the plaintiff, or directed a verdict for the 
defendant if asked so to do, but abstained from doing it lx‘causi- 
lie was not asked. Lord Blackburn quotes with approval the 
passage I have quoted from the judgment of Willes, J., in Ryder v. 
Wombwell, supra, and concurs with Ixmt Cairns. In Dublin. 
Wicklow, and Wexford Ry. Co. v. SlatUry, supra, an action was 
brought by a widow whose husband had been killed by the alleged 
negligence and mismanagement by the appellants of their railway. 
At the dost? of the plaintiff’s ease the counsel for the railway com
pany submitted to the presiding judge, Balles, C.B., that there was 
no evidence of negligence on the part of the defendants, the com
pany, to be left to the jury, that even on the plaintiff’s evidence 
there was contributory negligence shewn, and that the deceased 
was a trespasser, and asked the Chief Baron to nonsuit the plaintiff, 
which the judge refused to do. lord Hatherley said (p. 1168): —

5
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1 will, in the tirât pince, slate mv concurrence with Mr. Justice Barry’s 
opinion in the court below, viz., “When once a plaintiff has adduced such 
evidence as, if uncontraaicted, would justify and sustain a verdict, no amount 
of contradictory evidence will justify the withdrawal of the case from the 
jury.” But I concur, also, in the opinion expressed by Pâlies, C.B., that 
“When there is proved, as part of the plaintiff’s case, or proved in the defend
ant’s case and admitted by the plaintiff, an act of the plaintiff which per se 
amounts to negligence, and when it appears that such act caused or directly 
contributed to the injury, the defendant is entitled to have the case withdrawn 
from the jury.”

It is to l><‘ observed that the proposition is not that the defend
ant is entitled to have the case withdrawn from the jury if lie 
should ask that to be done. There is no su eh qualification. Lord 
Penzance says (p. 1175) :—

There are, no doubt, Cuses in which there is either no reasonable evidence 
of the want of due ard reasonable care in the defendant’s conduct, or, if such 
want exists, of its connection with the accident in the relation of cause and 
effect. And in such cases it is the recognised and unquestioned duty of the 
judge to withdraw the case from the jury, upon the simple ground that there 
is no evidence in support of the issue fit for them to take into their considera
tion.

Lord Coleridge says (p. 1104) :
Now it is admitted that in order to justify a case being submitted to the 

jury, there must be evidence of negligence on the part of the defendants, and 
also that the negligence ir fact caused the injury complained of. . . . It 
is also clear that if the undisputed evidence, or the admissions in the case, 
negative the latter proposition, the judge must withdraw the case from the 
jury, because the plaintiff has not satisfied the onus which lies on him.

Lord Blac kburn, after pointing out that the jury are not bound 
to believe the whole or any part of a witness’s evidence, says 
fp. 1201):—

And (according to what the state of the evidence is) he the judge) 
should either direct the jurors that if they believe the witnesses, there is 
reasonable evidence on which they may properly find facts, and draw infer
ences, such that they may find for the party against whom the onus lies: or 
that, even though they believe the whole of what is sworn to, there is no 
evidence on which they can properly find the question for that party on whom 
the onus of proof lies, and, therefore, to direct them to find the verdict against 
that party. ... To justify a direction to find a verdict the onus must 
he one way, and no reasonable evidence to rebut it.

Though n requisition was apparently made in this case, as 1 
lmve already pointed out, the rule laid down is stated in general 
terms in each of these judgments, and no reference is made to the 
necessity of a requisition to impose upon the presiding judge the 
duty referred to.

It is no doubt true that in practice a judge does not generally 
withdraw a question from the jury unless asked to do so. There is,
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1 think, an obvious reason for that. It is this: If it should turn out 
that he was wrong in so withdrawing it he might inflict great cost 
upon the litigant in whose favour he withdraws it, though the latter 
might possibly have got from the jury a finding in his favour. But 
the question whether he has jurisdiction to withdraw the issue 
from the jury, though not asked to do so, is quite another matter, 
and the above cited authorities are, I think, much more in favour 
of the existence of such a jurisdiction than of its non-existence. 
I confess I cannot bring myself to Iwlieve that a judge presiding 
at a trial before a jury is bound to leave to them an issue which, 
in his opinion, there is not, in point of law, any evidence to justify 
them, as reasonable iren, in finding in favour of the party upon 
whom the burden of proof of that issue lies, simply liecause the 
opposing party, or his counsel, lias not asked him to withdraw the 
issue from them. The omission to make such a requisition cannot 
in my view, relieve the judge from ruling upon the question of law, 
which, by reason of the absence of such evidence, is by the conduct 
of the case raised for his decision. In the abstract, therefore, 1 
incline to the opinion that a requisition to a judge to enter a nonsuit 
or direct a verdict for a defendant is not a condition precedent 
which must be fulfilled in order to entitle him to do either. But 
then comes in the question of the alleged binding effect of the 
course of the trial.

The well-known passage from I old Halsbury’s judgment in 
Macdougalt v. Knight, 14 App. f as. 194, 199, to the effect that 
when parties take their chance of what a jury will do nothing can 
be more mischievous than to allow litigants to raise new question? 
when the jury have decided against them, was much relied upon 
for the appellant, but those observations, the wisdom and justice 
of which cannot be questioned, were made in reference to a con
tention urged on Ixdialf of a litigant that questions other than 
those put to the jury by the judge at the trial should have been 
put, though those appearing for that litigant never asked to have 
them put. That is entirely different from the present case. There 
the judge could at once have remedied the defect, if it was a defect, 
if his attention had l>eon called to it. Here the judge could not 
remedy the defect, namely, the absence of all evidence iqxjn w'hicb 
the jury could properly find for the plaintiff. Seaton v. Burnand.

A.C. 135, is to the same effect. Cases such as these, or5
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cases where what is complained of is misdirection or non-direction 
by the judge presiding at a trial, do not, in my view, touch eases 
such as the present, for the simple reason that in them the objec
tion, if made, could at once lie met and the alleged defect cured, 
while in the present cast1, all the evidence ixjssibly procurable 
having been given, the defect could not lie cured. It seems hardly 
just or right that a verdict which never should have been found 
should be allowed to stand simply because the judge was not 
asked to prevent its being found. I now turn to O. 58 and rr. 1 
and 4. The first rule provides that an appeal shall be a rehearing; 
the fourth that the court of appeal shall, on the hearing of appeals, 
have power to receive further evidence upon questions of fact, 
but that, upon appeals from a judgment after the trial or hearing 
of any cause upon the merits, such evidence is to be admitted by 
leave on special grounds. The rule further provides that the court 
of appeal shall have power to draw inferences of fact ami to give 
any judgment and make any order which ought to have been made. 
But the rule does not stop there. It goes on to provide that that 
court shall, in addition, have power to make “such further or other 
order as the case may require.” These later words must have 
some meaning assigned to them. They evidently extend to the 
making of an order which the court appealed from could not have 
made. In the case of trial by juries that court was, at the time 
those rules and orders were made, the Divisional Court. It is 
now, under Finlay's Act, the Court of Xisi Priue in which the trial 
takes place. The powers conferred upon a Divisional Court are 
by these- orders much more restricted than those conferred upon 
the Court of Appeal. By O. 40, r. 10, it is provided that upon a 
motion for judgment, or upon an application for a new trial, the 
Divisional Court can draw inferences of fact, but only such infer
ences of fact as are not inconsistent with the findings of the jury. 
In addition it is provided by (). 39, r. 0, as amended in 1913, that 
a new trial may lx1 granted by the court of appeal on the ground 
of misdirection or the improper admission or rejection of 
evidence, or because the verdict of a jury was not taken upon a 
question which the judge at the trial was not asked to leave to them, 
if that court should lx? of opinion that some substantial wrong or 
miscarriage has been thereby occasioned. The question as to what 
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H.L^E.) amounts to “substantial wrong or miscarriage ” within this rule 
Banbury has been considered in Bray v. Ford, [1890] A.C. 44, and several 
Bank op other eases, but at all events the rule comes in conflict to son v 

Montreal extent with the doctrine that parties are absolutely bound by the 
Lord Atkinsoe. course of the trial, since it provides that in the cases mentioned a 

new trial may lie granted because the verdict of the jury was not 
taken upon a question which the judge was not asked to leave to 
them.

The construction and reach of O. 58, r. 4, has been considered 
in several cases. It is necessary to examine a few of them in some 
detail. In Quilicr v. Mapleson, 9 Q.B.D. 672, which was an action 
brought by virtue of a condition of re-entry on breach of a covenant 
to insure contained in a lease, the defendant claimed relief under 
the statute 22 & 23 Viet. c. 35, s. 4. The plaintiff recovered judg
ment on July 14,1881. On August 4,1881, the defendant appealed 
A stay of execution was granted and renewed, so that the plaintiff 
never recovered possession. On January 1,1882, the Conveyancing 
and Law of Property Act, 1881, came into operation, after which 
the appeal was heard. The Court of Appeal held, first, that this 
last-named statute was retrospective in its operations, and, second, 
that, even if the order of the court below was right, as the law 
stood at the time it was made, the Court of Appeal was, by the 
words “to make such further or other order as the case may 
require,” empowered to grant to the tenant the relief to which he 
was entitled according to the law as it stood on the hearing of the 
appeal. Jessel, M.R., and Lindley and Bow'en, L.J.J., delivered 
judgments, which appear to me to lie absolutely convincing, to 
the effect that ( ). 58, r. 4, w as designed to enable the Court of Appeal 
to do complete justice between the parties litigant, even though 
it should involve the making of an order which neither the judge 
at the trial nor the Divisional Court had jurisdiction or power to 
make. In Millar v. Toulmin, 17 Q.B.D. 603, 605, the jury found a 
verdict for the defendant. The Divisional Court made an order 
for a new trial on the ground of misdirection, and of the verdict 
1 icing against the weight of evidence. The Court of Appeal, 
composed of I»rd Esher, M.R., Bowen, L.J., and Fry, L.J., held 
that, as in their opinion they had all the facts before them, they 
had power, instead of merely making an order for a new trial, to 
order that judgment should he entered for the plaintiff, though no
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requisition had been made by the plaintiff's counsel to the judge at 
the trial at the end of the defendant’s ease to direct a verdict for 
the plaintiff, lord Esher, in giving judgment, said:—

In the present case I am of opinion that we have all the facts before us, 
and that no further evidence could be given which could alter the result, and 
therefore, instead of directing a new trial, we ought to enter judgment for the 
plaintiff. If there is any question as to amount, it can lie settled by the 
Master.

Bowen. L.J., said:—
I am of the same opinion. I think that the verdict was against the 

weight of evidence, and must be set aside, and I think we have all the facte 
before us. I agree with the Master of the Rolls that under <>. 58, r. 4, the 
Court of Appeal lias power to relieve against all miscarriages of justice, and 
can direct judgment to be entered, if satisfied that no jury could properly 
come to a different conclusion.

And Fry, LJ., said:—
I also think the verdict was against the weight of evidence. The question 

then arises, what is our duty? Have we power, not only to sot aside the 
verdict, but to enter judgment the other way? The difference between ( ). 40, 
r. 10, and <>. 58, r. 4, is very great, and the latter rule, which applies to the 
Court of Appeal, gives larger powers than the former. The reason appears 
to be that the Court of Appeal has powet to hear fresh evidence, and therefore 
they ought not to be bound by the finding of the jury in drawing inferences 
of fact.

Now, as all these judges thought the verdict was against the 
weight of evidence and should be set aside, what conclusion must 
they have come to with reference to that evidence*? They must, 
according to the decision in Metropolitan R. Co. v. W right (1886), 
11 App. Cas. 152, have come to the conclusion tl t “the verdict 
was one which a jury, viewing the whole of the evi .-nee reasonably, 
could not properly find.” And what conclusi should a judge 
come to before he can direct a verdict to be en . 1 for u defendant?
Why, that there is no evidence to go before the jury upon which 
they could, as reasonable men, find a verdict for the plaintiff. 
No doubt in cases where the verdict is set aside as against the weight 
of evidence there will lie evidence on both sides, but now that the 
scintilla doctrine has been abandoned, the tasks of the court in 
the two classes of eases closely approach each other. It is, no 
iloubt, true that when this case of Millar v. Toulmin, 17 Q.B.D. 
603, came on appeal to this House, 12 App. Cas. 746, it was held 
that there was no misdirection by the judge at the trial, and that 
the verdict of the jury was not against the weight of evidence; and 
the judgment of the Court of Appeal was reversed. Lord Halsburv
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alone of the noble I»rds who heard the appeal expressed doubt as 
to whether O. 58, r. 4, conferred upon the Court of Appeal juris
diction to make the order they had made, finding, as he says in 
effect, a verdict for themselves and actually assessing damages. 
The other noble lx>rds abstained from expressing any opinion upon 
this ixiint. It is obvious that Ixird Halsbury’s criticisms art 
inapplicable to a case where a verdict might properly have been 
dim-ted for the defendant had such a direction been asked for. 
and the only defect was that it was not asked for.

In Allcock v. Hall, [1891] 1 Q.B. 444, the jurisdiction of the 
Court of Appeal under 0.58, r. 4, again came up for consideration. 
The action was tried before Hawkins, J., and a special jury. The 
evidence was conflicting. The jury found a special verdict in 
favour of the plaintiff on the main issue between the parties. The 
judge reserved judgment. On an application for a new trial on 
the ground that the verdict was against the weight of evidence the 
Court of Appeal, applying the principle laid down in Metropolitan 
H. Co. v. Wright, 11 App. Cas. 152, set aside the verdict, holding 
that it was utterly irreconcilable with the evidence in the case 
when reasonably considered. They also decided that when appli
cations under Finlay’s Act (53 & 54 Viet. c. 44), though not 
technically appeals, came before the Court of Appeal, that court 
could exercise all the powers possessed by it under 0. 58, r. 4, and 
following Millar v. Toulmin, supra, and l>eing satisfied that nothing 
would be gained by ordering a new trial, they entered judgment 
for the defendant. Lindley, L.J., delivered the leading judgment, 
and, after the other judgments had been deliver**!, made Un
important statement: “I wish to add that we have consulted our 
colleagues in the other branch of the court, who liavc carefully 
considered the point and agree in our decision.” This case must 
therefore be regarded as one of very high authority indeed. My 
liords, in the face of this decision it is, in my view, now impossible 
to deny that if the Court of Appeal should in any given ease lx* of 
opinion, first, that they have all the facts before them, and that 
there is no reason to think that further evidence of importune* 
could be produced at another trial, and, secondly, should be also 
of opinion that the evidence given at the trial was such that the 
presiding judge should, if asked by the defendant’s counsel, have 
either nonsuited the plaintiff or directed a verdict for the defendant.
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that court lias now power under O. 58, r. 4, not only to set aside a 
verdict found for the plaintiff, but in addition to enter judgment 
for the defendant. If the court can do this, as these cases decide 
it can, where there is conflicting evidence in a case, but an over
whelming balance of it on one side, it would be strange indeed if 
the same court should not have power to do it where there is no 
evidence proper and sufficient to sustain a verdict found for a 
plaintiff, simply because the counsel for the defendant has at the 
trial omitted to ask that this should lie done. To hold so would 
appear to me to make this doctrine that parties are to be hound by 
the course of the trial an instrument of great injustice.

In the case of The Tasmania (1890), 15 App. Cas. 223, 225, the 
court below held that the ship the “City of Corinth,” with which the 
Tasmania” collided, was alone to blame. The Court of Appeal took 
the same view. In the latter court the point was for the first time 
raised that the evidence shewed that the “Tasmania” was also to 
I flame. Ixird Herschell deals with the point thus:—

My Lords, I think that a point such as this, not taken at the trial, and 
presented for the first time in the Court of Appeal, ought to he most jealously 
scrutinised. The conduct of a cause at the trial is governed by, and the ques
tions asked of the witnesses are directed to, the points then suggested. . . . 
It appeals to me that under these circumstances a Court of Appeal ought only 
to decide in favour of an appellant on a ground thare put forward for the first 
time, if it be satisfied beyond doubt, first, that it has before it all the facts 
bearing upon the new contention, as completely as would have been the case 
if the controversy had arisen at the trial; and next, that no satisfactory 
explanation could have been offered by those whose conduct is impugned if an 
opportunity for explanation had been afforded them when in the witness-box.

The rules here laid down, admirable and just in a case to which 
they apply, have no application whatever to a case like the present, 
-vlu re all the defendants ask for is to get the opportunity to shew 
that the verdict found against them has no proper evidence to 
support it, and object to lie shut out from doing this by the omis
sion of a technical formality. In my opinion, therefore, the omission 
of the defendants’ counsel at the trial to address to the judge the 
requisition I have mentioned did not, having regard to the provi
sions of 0.58, r. 4, deprive the Court of Appeal of jurisdiction to 
make the order they have made based upon the first ground. The 
privilege of raising in your Lordships’ House points not raised in 
the court below is a matter of grace, not of right.

The cases of Misa v. Currie (1876), 1 App. Cas. 554, 559,
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Connecticut Fire Insurance Co. v. Kavanagh, [1892] A.C. 473, and 
Sutherland v. Thomson, [1906] A.C. 51, lay down the principles 
which should guide the House in the exercise of its discretion in 
this matter. In the present case I think the appellant was properly 
allowed to raise the point, even on the assumption that it was not 
raised in the Court of Appeal.

Having dealt with the preliminary objections, I now turn to 
the consideration of the substantive case. I think in the first 
place that the statement of claim is extremely ambiguous in its 
language and most embarrassing. Its 2nd paragraph contains 
five distinct averments: (1) That the respondents, the bank, 
acting by and through their agent Galletly, advised the appellant 
to invest a sum of $125,000 in a loan on mortgage to the Westholmc 
Lumber Co., representing the mortgage as a perfectly safe invest
ment. (2) That the bank by the same agent represented that the 
mortgage would be a second mortgage ranking only l)ehind a first 
mortgage held by the bank itself. This representation deals with 
a future event, and amounts either to an undertaking or a prophecy, 
but, whether the one or the other, the appellant has in fact got 
what it was represented to him he would get. He has got a second 
mortgage; on the lands of the company ranking only behind the 
bank’s own mortgage. (3) That the bank by the same agent 
represented that the money to be advanced by the appellant was 
required and would be used solely for the purçiose of completing h 
contract then in progress in the City of Victoria. This representa
tion is treated in par. 4 of the statement of claim as amounting to 
an undertaking, or contract, that the appellant’s money would 
be so applied, which undertaking imposed upon the bank a duty 
towards the appellant to see that it was so applied, and that the 
bank, in breach of that duty, allowed a portion of the money to be 
used to pay off a mortgage given by the company to Simon Leiscv 
& Co. In addition a question was at the trial framed upon this 
alleged breach of duty and left to the jury, who answered it in tin- 
affirmative. It is quite impossible to say how far their award of 
£25,000 damages was influenced by this fact. In my view there 
was no evidence whatever l>efore the jury upon which they could, 
as reasonable men, find that the bank ever promised, undertool;, 
or contracted to see to the application of the appellant’s money in 
the way described, or that the bank ever owed any duty to the
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appellant to sec that it was so applie<l, or tliat they ever received 
any money from the appellant for the purpose of so applying it or 
of having it so applied. The terms of the two most important 
documents in the case, namely, the appellant’s memorandum of 
September 11, 1912, and the mortgage deed of September 13,1912, 
especially the latter, are irreconcilable with such an arrangement. 
The former merely provides that the loan is to be used for the Sooke 
Lake water proposition, that is, the contract mentioned in the 1st 
paragraph of the statement of claim, and the latter expressly 
provides that the mortgagors, the West holme Lumber Co., shall 
use the sum of $125,000 for no other purpose than for expenses 
incurred, or to be incurred, in the construction of the water 
supply. This latter provision was observed in fact, and the only 
past debts of the company paid out of it were debts incurred in 
the construction of the waterworks. (4) That the bank through 
this same agent represented that with this loan the company 
would lie able to carry out the contract without having to borrow 
any more money. That is merely an anticipation. It is not a 
contract. (5) In par. 3 of the statement of claim it is averred 
that the appellant instructed the bank to carry out the investment. 
Whatever may be the true meaning of the word “advise” as used 
in the 1st paragraph of the statement of claim, it cannot, I think, 
cover and include an engagement or promise to see to the appli
cation of this loan for the purposes mentioned. Still less, I think, 
can it cover an undertaking to carry out an investment. There is 
no evidence that the bank ever undertook such a work as tliis 
latter. .V»

During the progress of the lengthy argument which was 
addressed to your Ixirdships many efforts were made, but w ithout 
success, to obtain from the appellant’s counsel some definition of 
this word “advise.” It was insisted that it included something 
more than the expression by the adviser of an opinion bond fide 
believed by him to be true. But what that something else was 
could not, apparently, be described in precise language. Giving 
advice, it was admitted, did not require that the adviser should 
disclose to the advised the ground upon which the opinion he 
expressed was based. Neither did it require that the adviser 
should disclose to the advised all the information he possessed 
which might be calculated to enable the advised to form his own
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H. LjK.) independent opinion. All that Talbot could tie induced to attempt 
Bviacav in the way of a definition was that the advice must not be “mis- 
Bank or leading." 1 confess I have some difficulty in appreciating what

Montreal ja here mcant by the word “misleading.” It does not mean, I 
ixprxi Aoinsnn presume, merely that the advice must not be given in ambiguous 

language. The language used in the present case was plain and 
simple. Nor does it mean, I presume, even where the advice is 
given gratuitously, as in this case, that it must be sagacious, 
prudent, wise, sound, or cautious. Fraud has not been charged 
against Galletly, either in the shape of deliberate deceit, or in the 
shape of that recklessness which has been held to amount to 
wilful misstatement. The man is dead, as is also Sir E. Houston. 
Neither of them has ever had the opportunity of giving his account 
of the respective conversations with the appellant, and fraud, not 
being charged explicitly, cannot be insinuated, so that it must be 
taken that, whatever advice Galletly gave, he gave it honestly, 
expressing an opinion he bond fide believed to be true. I confess 
I entertain the greatest doubt that anything beyond that was 
required of him. It was suggested that he should have informed 
the appellant of the fact, of which he no doubt was aware, that 
others held an opinion different from his own. Well, it was urged 
that Canadian banks and their officers in this matter of advising 
their customers as to investments are in the position of skilled 
persons, such as doctors and lawyers, who, if they undertake, even 
gratuitously, to treat or advise a person, are bound to use the skill 
and knowledge they have, or profess to have, and that if they omit 
to do so they are guilty of gross negligence: Shiells v. Blackburnc 
(1789), 1 H. Bl. 158; Coijgs v. Bernard (1703), 2 Ld. Raym. 909; 
1 8m. L.C., 12th ed., 191. Even if that were the true position of 
these officials, it would not by any means follow that Galletly was. 
as agent of the bank, bound to give to the appellant the information 
suggested. It could not, I think, be contended that if a doctor, 
when advising a patient gratuitously, told the latter that in his. 
the doctor's, opinion the patient’s symptoms were those of indi
gestion, not heart disease, he was bound in addition to inform the 
patient, if the fact were so, that many other doctors thought that 
symptoms such as the patient's were indicative of disease of the 
heart, or that a lawyer who was advising a client gratuitously on 
a point of law was not only bound to tell him truly what his opinion
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on the point was, hut in addition, if the facts were so, to add that 
several lawyers held a contrary opinion. No authority was cited 
in sup|M>rt of such a strange proposition. Moreover, so far from 
there lieing anything to shew that the bank and its officers are in 
fact, or hold themselves out as being, persons skilled in advising 
ui>on investment, though they are by R.S.C. 1906, c. 29, s. 7ti 
authorised to engage in and carry on such business as generally 
appertains to the business of banking, yet they are, except so far as 
authorized by that Act, prohibited from lending money or making 
advances on the security of or by the hypothecation of land. 
S. 80 no doubt empowers them to hold mortgages of real or personal 
property as security for debts due to the bank by their customers. 
These provisions would tend to shew that these officers have not 
the opportunity or training to lieeome skilled persons in such 
matters, but rather the contrary. It was not, however, contended 
in this case, as I understand the evidence, that it was within the 
scope of the employment of every local manager, or even of the 
general manager of the bank, to advise all their customers gratui
tously, or at all, upon the subject of investment; but that, owing 
to certain special facts and circumstances proved in evidence in 
this particular case, it might tie inferred that Galletly, as manager 
of the Victoria branch of the defendant bank, was acting within 
the scope of his authority and in the course of his employment, in 
recommending the appellant to make a loan to this company on 
the security of a second mortgage of the portions of their property 
mentioned in the schedules annexed to the deed of mortgage. The 
facts and circumstances so relied upon appear from the passages 
printed at pp. 670 and 079 of the appendix to lie the following: 
i ! i That the bank had at this particular time, to the knowledge 
of (lalletlv. a considerable interest in this Westholme Co., t.e., 
a pecuniary interest, the company being in fact indebted to the 
bank to a considerable amount, and the bank holding a first 
mortgage over their land and a floating charge over all their assets. 
(2) That Galletly was at the time taking various steps, in the 
interest of the bank, in relation to the company and taking part 
in certain negotiations. (3) That in these* negotiations he recom
mended the appellant to put his money in, i.e., lend his money to 
the bank's debtors. (4) The letter dated July 6, 1911, written by 
Sir Edward Houston, he then being the general manager of the
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hank. It is clear from several passages in the summing-up of 
Darling, J., that he understood the appellant’s case was to this 
effect. At p. 718 of the appendix he pointed out to the jury that 
it was not alleged that it was the general duty of a hank manager 
to advise everybody, and at p. 726 occurs the following passage, 
which, in justice to the judge, I cite at length. It runs thus:— 

Now I must ask you these questions; I have read you the first one. 
“Had Galletly authority as manager of a brunch of the defendant bank to 
advise plaintiff to invest $125,000 on mortgage to the WeBt holme Lumber 
Co.?*’ You notice that there is nothing said there about the general authority 
to advise any customer who might come in about investing money. Hewart 
does not contend that a branch manager had any such general aut hority. He 
says, “I admit he had not,” but he say's in those particular circumstances, 
seeing what were the transactions between the defendant bank and the 
Westholme Lumber Co., seeing what was the correspondence between the 
manager at Vancouver, Sweeny and Galletly, seeing what was the interest 
of the bank in getting financial assistance for the Lumber Company, there was 
authority given to Galletly to advise Captain Banbury. It is true he says he 
found it first of all upon the letter of Sir Edward Clouston written upon that. 
He says, “There it is;” it says “advice,” it does not say advice must be 
limited to shooting or fishing or beauty spots on the coast, or anything of that 
sort; it say’s “advising,” and then, Galletly being engaged in keeping on foot 
this Westholme Lumber Co. so that they could carry out their contract for the 
benefit of the bank, he says upon all the letters that have been read to you, 
and all the evidence that has been given, you may come to the conclusion 
that although there was no general authority in every branch manager to 
give such advice as Galletly is said to have given to Captain Banbury, yet 
in this particular case there was authority to give the advice which Galletly 
did give to Captain Banbury. Now, gentlemen, that is for you to decide; 
it is not for me to decide. All I can tell you is that there is evidence that 1 
feel justified in leaving a question about. If the learned counsel thought 
there was no evidence he would have submitted to me that I ought not to 
leave the question to you. That has not been submitted, and I therefore 
leave that question to you.

I think that the judge did not receive from the counsel engaged 
in the case the assistance he was entitled to expect.

My Ixrrds, if this letter of Sir Edward Clouston formed, as is 
alleged, some presumptive evidence of the intention of the writer 
to create the legal confidential relation between Galletly and the 
appellant of adviser on behalf of the bank and advised, the matters 
mentioned under the foregoing heads Nos. 1, 2 and 3, would have 
effectually rebutted that presumption; inasmuch as in that relation 
the interest and the duty of l>oth Galletly and the bank would have 
liecn in direct conflict. The interest of Galletly as local manager 
of the bank, who allowed the company to become so heavily
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indebted to the bank, as well as the interest of liis principal, the 
bank, would have been to procure a loan to be made to the bank’s Banbobi 
debtors on any aecurity they could offer, whether good or not, in Bank or 
order to put the company in funds to help them to carry out their Montreal. 
contract, lessen their debt, and enhance the value of the bank’s u*d Ati™» 
securities; while the duty of Galletlv as plaintiff's adviser would 
have been to put out of view the bank’s interest, and to think only 
of the appellant’s interests in advising him to make this loan. It 
would be as legitimate to contend that from the mere fact that a 
man was employed by an owner of property to sell it one may pre
sume that he had implied authority to buy it himself, or that from 
the fact that a man was appointed trust»» of certain property he 
had implied authority to buy the trust funds from the cestui que 
trust. You cannot infer from the fart that a man is put in a 
certain position, that he has power and authority to do that which 
bv reason of that very position the law forbids him to do. Sir 
William Taylor, the general manager of the respondents’ bank, 
when examined as a witness on the bank's behalf, proved that the 
branch managers of the bank have no general authority whatever 
to advise any one as to investments (p. 1144), ami at p. 071 he 
further proved that if Galletlv during the negotiation about the 
aforesaid company brought to somebody's notice a scheme for 
financing the company, he would, in that matter, he acting in the 
cours»' of his employment as manager of his branch, but that if he 
proceeded to recommend that scheme to this person ns a thing to 
invest in, he would tie exceeding his authority. That evidence was 
not contradicted in any way. The burden of proving that Galletly, 
in giving advice, acted within the scope of his authority and in the 
course of his employment rested, of course, upon the appellant.
And yet one would almost suppose from some of the questions put 
that the burden was reversed. For instance, a point was made 
and pressed that amongst the written rules of the bank for the 
guidance of managers there was no rule forbidding them to advise 
as to investments.

Again, much of the nrgumi'nt addressed to your lordships 
might have more force if Galletly was himaelf the banker He by 
advising the appellant, though gratuitously as he did, might have 
taken upon himself a duty which he was bound to discharge at 
least without gross negligence, but that is not the |x>sition at all.
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TTie point is, even if he did so advise, are the respondents bound 
by his acts, and responsible for his alleged breach of the duty lie 
had Ix'comc hound to discharge? A wholly different matter. If 
the four matters relied upon to establish that Galletly was. in 
giving advice to the appellant, acting within the scope of his 
authority and in the course of his employment the letter of Sir E. 
Houston alone remains. I proceed to consider it. It would, under 
any circumstances, lx- much to be regretted that Sir E. Houston 
was not alive to give his account of the circumstances surrounding 
the writing of his letter, the conversation with the appellant leading 
up to the giving of it, the purpose for which it was asked and given, 
ami the matters to which it related. I think it is in the present 
circumstances doubly regrettable because the appellant’s evidence 
upon this point is neither precise nor detailed. He says that in 
July, 1011, he visited Sir Edward Houston in Canada and had with 
him on that occasion a discussion with regard to investments in 
Canada. No particulars whatever are given ns to the nature of 
this conversation, whether it was merely a general conversation 
about Canadian investments, or whether or not the appellant 
informed Sir Edward that he was anxious to invest money in 
Canada and was looking out for “a suitable investment” there 
Nothing of the kind. On the contrary, on cross-examination he 
admitted that Sir E. Houston was a personal friend of his; that he, 
the appellant, visited the country in 1911 for pleasure; that the 
Canadians are a very hospitable people; that they would puss a 
visitor on from one part of the country to another in order that he 
might have a good time; that he knew perfectly well a letter of 
the sort that Sir Edward Houston wrote was constantly given by 
kindly, hospitable jx-ople in order that a person going from one 
place to another might know what hotel to go to and secure that 
he should be well received; that he went to the Island of Vancouver 
in 1911 on a fishing visit and did not use the letter; that he did not 
do any business in 1911 and was only looking around, and only 
presented the letter for the first time when he went to Victoria in 
September, 1912, fourUx-n months after it had l>ecn written. 
The letter runs as follows:—

Head Office, Bank of Montreal, 
July 6, 1911.

The Managers, Bank of Montreal.
Dear Sirs:—I take pleasure in introducing to you Captain Banlmn. of
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London, who is visiting this country on pleasure. Should he apply to you 
for assistance or advice you will be good enough to place yourselves at his 
disposal.

Yours faithfully,
(Sgd.) E. S. Clovston, General Manager.

If this 1hi read as it should be, in the light of the respective 
positions of the writer and of the receiver, the object of the latter's 
visit and the social habits of the Canadian people, as described by 
the appallant himself, I think it is clear that originally, at all 
events, it was nothing more than a friendly letter, the writing of it 
merely an act of kindly courtesy designed to secure for the l>oarer 
of it as he went from place to place a good reception, and the 
performance of the friendly services he mentioned. The letter is 
addressed to all the local bank managers without distinction. It 
is a kind of circular letter. Then; is nothing ambiguous about it. 
Its language is clear enough. It contains no reference to invest
ments or explicitly to any business matters. And it is, in my mind, 
perfectly impossible to believe that a man of sagacity and of 
experience in business, such as Sir Edward Houston must have 
been, could ever have intended to create between the appellant 
and his bank, through the agency of any branch manager to whom 
the letter might be presented, the legal confidential relation of 
advisor and advised on the* subject of investment of money, entail
ing on the bank all the responsibilities such a relation would impose. 
But it was, as I understood, contended that, even if this letter was 
originally given merely as an act of courtesy and friendship to 
secure for the appellant the kindly services I have mentioned, it 
was, on the appellant s interview with Sir Edward when he visited 
him in July, 1912. applied to an altogether different subject-matter 

converted into a business document, its whole nature, character, 
and purpose changed. The appellant’s account of what took place 
at that interview is this: He says he again discussed with Sir 
Edward the subject of investment of money in Canada, that the 
latter asked him if he wanted a letter, that the appellant replied 
that lie had the letter Sir Edward had given him the previous year, 
and that Sir Edward then said that would do as well. And no 
doubt it would do as well if Sir Edward’s object was merely to 
secure for the appellant the friendly services and attention I have 
mentioned; but it was wholly inadequate as a business document, 

it was meant to have the effect noxv contended for. If Sir
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**'Edward meant to give to all his local li.anagcrs to whom tliis letter 
Banbury might be presented by the appellant, the vast authority it is urged 
Bane or he has given, no reason ran lie suggested why he should not have 

Montreal, ^onc that in clear and specific language. There is the same 
lard Atkioaon. vagueness, too, in the appellant’s account of this interview as 

there was in that of his first interview. He does not say explicitly 
that he asked Sir Edward to give him any advice on the subject 
of Canadian securities, or to procure for him advice of tliat kind 
from his branch managers, nor to authorize those branch managers 
to carry through for him any investment he might decide upon. 
Nor does he say that Sir Edward Clouston ever promised to do 
any one of these things. Everything is left vague. In my opinion 
this letter does not derive from the occurrences alleged to have 
taken place at the second interview any significance or meaning 
beyond what it had from the first. I am, therefore, of opinion that 
there was not before the jury any evidence proper for their con
sideration upon which they could, as reasonable men, find, as they 
have found, (1) that Galletly was clothed with authority to give, 
on behalf of the respondents, advice to the appellant as to his 
investments; or (2) that the respondents owed any duty to the 
appellant to advise him upon the matter of his investment carefully, 
or at all. Having come to that conclusion, it is not necessary for 
me to decide whether, if such a duty as is last mentioned had 
existed, there was any evidence before the jury to sustain a finding 
that the bank were, through their agent, guilty of a breach of it 
amounting to gross negligence, but the inclination of my opinion 
is that there was no such evidence before them. I have already 
expressed my view as to the other issues raised in the pleadings, 
and I am of opinion, on the whole case, that if the judge had at 
the trial been asked, on the grounds 1 have mentioned, to direct a 
verdict for the defendants, the bank, he should have done so. 
Ogden Lawrence contended on behalf of the respondents that the 
principle of Coggs v. Bernard, 2 Ld. Raym. 909, never could apply 
to the mere giving gratuitously of advice. No doubt in most, if 
not all, of the authorities mentioned in the notes to that case in 
1 Smith’s I-eading Cases, 172,188, el seq., something amounting to 
agency existed between the person for whom the gratuitous service 
was performed and the person who rendered it; but in the case of 
persons who possess or purport to possess skill and knowledge in
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some art or profession, such for instance as doctors or lawyers, 1 
do not think it can he said that the giving of advice is not an act 
done for the patient or client advised, us the case may lie. It is 
well established that if a doctor proceeded to treat a patient 
gratuitously, even in a case where the patient was insensible at the 
time and incapable of employing him, the doctor would be bound 
to exercise all the professional skill and knowledge he possessed, or 
professed to possess, and would be guilty of gross negligence if he 
omitted to do so. I think prescribing medicines or a course of 
dietary for a patient would come within the same rule, and I do 
not well sec any difference between a doctor telling a patient he 
has heart disease, for instance, and prescribing a remedy, and merely 
telling him he has heart disease without prescribing a remedy. 
In loth cases he must do something on the body of the patient. 
Neither do I think it can be said that a solicitor who merely advises 
a client as to his legal rights, but does not undertake to conduct his 
cause, can well be said not to do something for the client. In other 
words, I do not, as at present advised, think that the acts done, or 
to be done, can be confined, at all events in the case of skilled 
persons, to physical as distinguished from mental acts. Owing to 
the view I take on the other issues in the case it is not necessary 
for me to express a definite opinion on this point, and I abstain 
from doing so.

Ixjrd Tenterden’s Act (9 Geo. 4, c. 14) is entitled “an Act for 
rendering a written memorandum necessary to the validity of 
certain promises and engagements." 8. 1 deals with actions of 
debt or upon the case grounded on any simple contract, and enacts 
that no acknowledgement or promise shall be sufficient unless 
made in writing signed by the party chargeable, but leaves 
untouched the effect of the payment of any principal or interest. 
S. 3 deals with the indorsement of memoranda of payments on 
promissory notes, bills of exchange, etc., and s. 6, which is evidently 
modelled on s. 4 of the Statute of Frauds, enacts that:— 
do action shall be brought whereby to charge any person upon, or by reason 
uf, any representation made or given concerning or relating to the character, 
conduct, credit, ability, trade, or dealings of any other person, to the intent 
nr purpose that such other person may obtain credit, money or goods upon 
fric). [The word omitted or transposed by a clerical error is generally believed 
to have been “credit": Lydt v. Barnard, 1 M. & W. 116; it has also been 
suggested that “upon" represents an insufficient cancellation of “thereupon": 
Mi. 123, 124.—F.P.l, unless such representation or assurance be made in 
writing signed by the party to be charged therewith.
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1 assume for the purpose of the construction of this section thin 
the findings of the jury as to Galletly’s authority and as to the 
advice given by him to the appellant are correct; that the repre
sentation made by Galletly amounted to a representation or assur
ance concerning or relating to the credit, ability, and trade of tin 
Lumber Company, and was given for the intent and purpose thaï 
that company might obtain money from the appellant. It is 
admitted that any representations made by Galletly were made 
innocently. The question then is, does this section of Lord Tenter- 
den’s Act apply to innocent representation? No doubt the words 
of the section are general. On its face it applies to every represen
tation, innocent or fraudulent; but one cannot construe these 
words, general in character though they be, without having regard 
to the circumstances in reference to which they were used, and to 
the object appearing from the statute which the legislature had 
in view in using them. Lord Coke in the well-known passage in 
Heydon's rase (1584), 3 Rep. 7b, lays it down that to get at tin- 
scope and object of an Act one should consider, (1) what the law 
was before it was passed; (2) what was the mischief or defect for 
which the law had not prov ided ; (3) what remedy parliament has 
appointed; (4) the reason for the remedy. In Havckins v. f/uMir- 
cole (1855), 6 D. M. & G. 1, 20-1, Turner, L.J., said that, “in 
construing Acts of Parliament, the words which are used arc not 
alone to lie regarded.'1 He then quotes with approval and adopl- 
a passage from the judgment in Stradling v. Morgan (1560), 
1 Plowd. 199,204,205. This statement of the law was by Turner. 
L.J., stated to lie the best he knew of. It has been approved of b> 
Lord Hatherley in Garnett v. Bradley (1878), 3 App. Cas. 944, 950 
by Lord Selborne in Bradlaugh v. Clarke (1883), 8 App. Cas. 354 
362, and by Lord Halsbury in Eastman Photographic Materials Co. 
v. Comptroller-General of Putents, Designs, and Trade Mark.- 
11898] A.C. 571, 575. The passage from Plowden is so applicable 
to the present case and, approved of as it has been, is so authon 
tative that one may lie excused for quoting it at length. It run
time:—

The judges of the law, in all times past, have so far pursued the ioteui 
of the makers of statutes, that they have expounded Acte which were general 
in words to be but particular where the interest was particular; 
and after referring to several instances proceeds;—
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from which cases it ap|tears that the sages of the law heretofore 
have construed statutes quite contrary to the letter in some appearance, and 
those statutes which comprehend all things in the letter, they have expounded 
to extend but to some tilings, and those which generally prohibit all people 
from doing such an act, they have interpreted to permit some people to do it, 
and those which include eveiy person in the letter they have adjudged to reach 
to some jwrsons only, which expositions have always been founded upon the 
intent of the legislature, which they have collected sometimes by considering 
the cause and necessity of making the Act, sometimes by comparing one part 
of the Act with another, and sometimes by foreign (».e. extraneous) ciicum- 
stances. So that they have ever been guided by the intent of the legislature, 
which they have always taken according to the necessity of the matter, and 
according to that which is consonant to reason and good discretion.

Well, there cannot lx* any possible1 doubt as to what was the 
cause and necessity of the passing of Lord Tenterden’s Act. It 
was the evasion of the 4th section of the Statute of Frauds by the 
decisions in those1 actions for deceit. of which Paste y v. Freeman. 
It T.K. 51, was the first. In these actions the parlies were1 made 
liable, not for innocent representations and assurances, but for 
false and fraudulent representations and assurances of a third 
party’s solvency, made by parol with intent to deceive, and actoel 
upon by those- to whom they were made1. In Lyric v. Barnard,
1 M. efc W. 101, 107, Alderson, B., is reported to have said: 
that the decisions in that class of cases, commencing w ith Pauley v. Freeman, 
3 T.R. 51, had raised a well-founded complaint in the profession as having in 
fact virtually repealed the Statute of Frauels, by which a guarantee was 
required to be in writing, and that the object Lord Tenterden had in view 
was to place both on the same footing, and to provide that a written document 
should he equally required in both. The two cases are, I think, identical in 
principle; for, a guarantee increases the ability of the third person who is 
about to be trusted, by adding to the value of his jx-reonal responsibility that 
of the person making the guarantee. And, in like manner, as the false and 
fraudulent representation as to the thiid (lerson’s ability equally adds, in the 
opinion of the person trusting to it, to the value of the third person’s respon
sibility; it ought justly to have, and it has in law, the effect of pledging also 
the personal resfionsibility of the fraudulent représenter of the facts. The 
fraud in substance amounts to an implied guarantee of the tliird person’s 
solvency. I think, therefoie, that we should take this as the key to the true 
construction of Ixml Tenterden’s Act.

Pitrke, B., is reported as expressing himself to practically the 
same effect, 1 M. & W. 114; and D>rd A1 linger, (ML, says, Ibid. 
117:—

The obvious policy of this statute (i.e., the Statute of Frauds) was to 
prevent that fraud and perjury which had been found by experience, or was 
thought probable to arise from trusting to evidence of less authority than 
that of a written document for fixing u|H>n a defendant the responsibility for
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the debt, default or miscarriage for which another person was primarily 
liable. . . . This statute seems to have successfully accomplished its 
object, till a mode was discovered of evading it, by shaping the demand, not 
upon a siiecial promise, which the statute supjxises, but ujK>n a tort or wrong 
done to the plaintiff, by some false or fraudulent representation of the 
defendant, to induce him to contract with another flerson. The first case 
of this kind was that of Padey v. Freeman, 3 T.R. 51. . . . It was to 
remedy the inconvenience resulting from the frequency of those actions that 
Lord Tenterden introduced the statute 9 Geo. IV., c. 14, s. 6.

The judges who heard this case were equally divided upon the 
question whether or not the representation relied upon referred to 
Lord Edward Thynne’s personal responsibility and credit or 
irerely to the condition and extent of his property, but they wen- 
all agreed as to the proper construction of Lord Tente rden’s Act. 
That- statute1 was in truth an evidence Act in the saire sense that 
tin- 4th section and possibly the 17th section of the Statute of Frauds 
are evidence enactments. Lord Blackburn in Maddison v. Alder- 
son (1883), 8 App. Cas. 407, 488, is reported to have said:—

I think it is now finally settled that the true construction of the Statute 
of Frauds, both the 4th and the 17th sections, is not to render the contracts 
within them void, still less illegal, but is to render the kind of evidence required 
indis|icnsable when it is sought to enforce the contract.

In my opinion the object of Lord Tenterden's Act was some
what similar, namely, to secure that in all actions for deceit, such 
as Padey v. Freeman, supra, the false; and fraudulent representation 
relied upon should be proved by a written document signed by the 
party to be charged, and in no other way. No new statute was 
required at the time the Act was passed to deal with innocent 
representations. This statute was, I think, designed to deal with 
false and fraudulent representations and those1 alone, anel, being 
of that opinion, I think that, ele‘spite the generality of the words 
“any representation or assurance,” I am, acting on the principle 
e>f interpretation of statutes laiel elown in Stradling v. Morgan, 
Plowd. 199, 204, bound to construe the Act so as to carry out the 
intention of the legislature which passeel it, and to hold that it 
applies to representations and assurances of this latter character 
and to those alone. In Lyde v. Barnard, 1 M. & W. 101, Lord 
Abinger gives his reasons for coming to the conclusion that the 
word “upon” in the phrase “upon or by reason of” occurring in 
Jiord Tenterden’s Act was introduced by mistake. On the whole, 
therefore, I am of opinion that this appeal fails and should lie 
dismissed with costs here and below, but if this conclusion lie not
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arrived at by your Lordships’ House, 1 think this verdict cannot lie 
allowed to stand. Issues were left to the jury upon which there 
was no evidence, the case of the defendant was never properly put 
lx-fore thftn, the damages were assessed upon an entirely erroneous 
basis, and were possibly awarded in respect of causes of action 
not proved to exist .

Lord Shaw ok Dunfermline (dissenting) -tread by the Lord 
Chancellor):—My Lords, I have had the great privilege and 
advantage of |>erusing and reperusing the judgment by the noble 
and learned Lord Chancellor which hi* has just delivered. In the 
light of it and of the other judgments in the case 1 have anxiously 
considered the serious step which this House* is asked to take in 
affirming the judgment of the Court of Appeal and in making a 
pronouncement on the merits of this case in contradiction to the 
verdict of the jury upon it. My Ixmls, 1 am humbly of opinion 
that tlu* judgment of my noble and learned friend on the woolsack 
is correct. I agree with it and with every part of it. I may Im* 
allowed, however, to add a statement of the position of the case 
from my own |>oint of view: but after the fulness and care with 
which the narrative of facts, the statements of procedure, and the 
propositions of law have been set out by the Lord Chancellor my 
exposition will naturally be brief. 1 am, indeed, induced to do this 
as unfortunately I cannot but fear that, if the judgment of the 
Court of Appeal stands, the place and value of jury trial as a 
recognized part of the judicial machinery in civil causes in England 
may have been seriously impaired, and that not by parliamentary 
action, but by the interposition by the judiciary into our legal 
proem lings of doctrines which appear to me to be novel and which I 
cannot, for the reasons also set forth by the Lord Chancellor, 
reckon to be sound. It is true that the impanelling of the jury 
would remain, but, standing the judgment of the Court of Appeal, 
the finality which in general attaches to a jury's verdict would 
be rendered unsure, and it would become, instead of practically 
conclusive in the general sense, merely an incident in a more or 
li-ss protracted litigation, both before and after the jury has sat. 
I think that such results have been pointed to and condemned by 
judges of the highest eminence and notably in this House* by Lord 
Halsbury.

Whether to my advantage or disadvantage, 1 am able to look
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at the situation with regard to legal procedure from a point of view 
probably more detached than the English practitioner. In Scot
land jury trial as a means of obtaining a verdict upon fact is also 
an established institution, but the procedure prior to the remit of 
a case to a jury is materially different from that in England. The 
statements of parties are articulately set forth on record, and tlx 
pleas in law proponed by each party are also articulately set forth 
Before the determination is come to as to whether a jury shall try 
the case issues are adjusted for the trial. And it is at that stage 
that the exact legal 1 tearing of the ease is determined. The rele
vancy of the statements of either party to go to probation is 
adjudicated upon, and the adjustment of the issues for the trial 
is the latest appropriate stage when the issues of law come to be 
determined. If I were to illustrate the procedure from the present 
case, the entirety of the discussion with which your Lordships wen- 
favoured by the Bar on the subjects of what was the business of 
the bank under its charter, and what was the duty of the bank in 
regard to the matter of advising about investments, and lastly, 
what was the possible authority that can be delegated in view of 
such duty and business to one of the agents of the bank, all that 
would have been threshed out at the preliminary stage to which 
I have referred. If the action was legally excluded, as in substance1 
it would appear to be- by the judgment of some of your Lordships, 
by reason of the business, the duty, and the delegated authority 
of the bank not covering a transaction of the kind alleged, that, 
would have been affirméd and the action would have been dis
missed. But if not affirmed, the non-affirmation would depend 
upon this—that each of these questions was a question depending 
upon facts to be elicited on the line of the averments, and issues 
would have l>een adjusted for the trial of the case. Before the 
jury the parties would have been confined to the scope of their 
own averments, and the issue thus obtained on specific and 
definite lines would have been final in fact, unless it was unsup
ported by any reasonable evidence, in which case a new trial would 
have been granted. As to law, it would also have t>een final except 
in two cases, first, the improper admission of evidence by the 
judge, and, secondly, a misdirection of the jury by the judge. 
But in l>oth of these cases, my Lords, exception must be taken at 
the time, qjid in the presence of the jury, and noted. If that be not
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done—and it is one of the most anxious duties that counsel have 
to discharge—the verdict is a final verdict, and no court of law 
will entertain such exceptions afterwards. While the system in 
England, my Lords, is different, in my humble opinion, its essentials 
are the same, and at the heart of these essentials, so far as points 
of law are concerned, lies this proirosition, that it is neither com
petent nor proper for courts of law, after the trial and entering up 
of the verdict, to entertain them. The duty of counsel, in my 
opinion, includes in England at one stage, namely, the trial stage, 
the duty which in Scotland, for obvious and satisfactory reasons, 
occurs at two stages, namely, both those of the relevancy and of 
the trial. That duty is to make clear liefore the judge charges the 
jury what arc the propositions in law which are desired from the 
former, and what are the propositions in fact which are desired 
from the latter. As I read the procedure in England—and in this 
1 am greatly fortified by the opinion of the Lord Chancellor—this 
has licen in substance the universal practice of English law courts, 
and in my opinion there is every ground in reason and principle 
for compelling adhesion to it.

8o clear, to my mind, are these things, that 1 am somewhat 
surprised that there is any authority upon them, as authority is 
generally confined to seriously disputed propositions. Such 
authorities as there are, however, confirm in the highest quarters 
the view just expressed. I refer to the judgment of Williams, J., 
in Jones v. Provincial Insurance Co., 26 L.J. (C.P.) 272, 274. 
That judge, delivering the judgment of the court, referred to the 
course taken at the trial rendering it unnecessary to pronounce an 
opinion upon certain points argued, and stated broadly: “The 
defendants, therefore, cannot now be heard to argue any such 
points not raised at the trial.” The Lord Chancellor has referred 
at some length to Graham v. Huddersfield Corporation, 12 Times 
L.R. 36, 37, and the judgment of Lord Esher, who said:— 
that the objection that the defendants had taken their point too late must 
prevail ■ . ; they had waived the point in court during the trial by 
allowing the case to proceed till verdict on the basis that the only issue was 
whether there had been a promise in fact to pay for tliis work. In his opinion 
it was not open to them to take the point now.

And in this the other Lords Justices concurred. The points 
not taken were important, namely, first, that the contract relied 
on was not under seal and not binding, and, secondly, that by a
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certain section of the Public Health Act no committee could enter 
into such a contract and bind a corporation. These things were 
legally vital. There is some analogy, my Lords, to that in the 
present case, in which, after the verdict of the jury delivered and 
entered up, points are raised which are also mentioned to lx* 
legally vital—as to the scope of the bank’s business, duty and the 
like, and the competency of any bank agent to bind his employers. 
Yet these things were not permitted to be introduced as the 
subject of decision for the purpose of upsetting the verdict, prior 
to which they were not taken.

In Macdougall v. Knight, 14 App. (’as. 194, 199, Lord Halshun 
made these observations, which 1 think are appropriate to the 
present case:—

I think it was the duty of those who are suggesting that other questions 
ought to have been asked and other issues raised to have intervened at this 
point (that is, in the course of the trial) and to have requested Huron 
Huddleston definitely and distinctly to put the questions that they now insist 
ought to have been submitted to the jury. But nothing of the sort was done. 
The parties took their chance of what the jury would do, and I think nothing 
could be more mischievous than to allow 'itigants to raise new questions when, 
under such circumstances, the jury have decided against them. If such a 
course were permitted no end could possibly be found for litigation.

In Nevill v. Fine Art and General Insurance Co., [1897| AX'. 
68, 76, the same great judge said:—

Where you are complaining of non-direction of the judge, or that he did 
not leave a question to the jury, if you had an opportunity of asking him to 
do it and you abstained from asking for it, no court would ever have granted 
you a new trial; for the obvious reason that if you thought you had got 
enough you were not allowed to stand aside and let all the expense be incurred 
and a new trial ordered simply because of your own neglect.

And in Seaton v. Burnand, (1900] A.C. 13f>, 143, Lord Halsburx 
said:—

The learned judge, with great care and delibeiation, formulated questions 
and submitted them to counsel, and gave counsel time and opportunity of 
considering whether any other questions ought to be asked; and, after taking 
time for consideration, the learned counsel for the defendant stated that there 
was no other question which they wished the jury to be asked, nor did they 
wish to vary the form of the questions that were proposed to be asked. Under 
such circumstances, it would really be putting a premium upon the loosest 
possible mode of conducting business to suggest that questions could be 
again formulated by counsel and then submitted to another jury.

I do not further attempt to enunciate the principle thus amply 
fortified by authority; but I now proceed to call attention to the 
fact that the judge at the trial, Darling, J., seems, in my judgment, 
to have most properly relied upon this being the state of the law.
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It would further appear to me that the counsel representing the 
bank also accepted that situation. To permit the bank now to go 
back upon that humbly appears to me to upset correct legal pro
cedure, to be unsound in law, and to be fraught with dangerous 
consequences. While most unwilling to add to the survey of the 
facts made by the noble and learned Lord Chancellor, I may l>e 
permitted to refer to the leading particular of this case illustrative 
of the general principle to which I have referred. It is also fair 
to Darling, J., that I should do so. 1 allude to the manner in 
which the question of (ialletly’s authority on behalf of the bank to 
advise the appellant as to investments was treated. That gathers 
within itself or has a most important bearing upon many of the 
questions mooted, and some of them unfolded, in the debate in 
this House. Could the letter from the general manager to the local 
manager bear the construction put upon it? Had the general 
manager himself any such authority? Could the bank, in view of 
its charter and the scope of its business, give, or be assumed to 
give, any such authority? My Lords, how was this question 
dealt with at the trial? It was treated as an issue dependent on 
the particular circumstances, and was put to the jury as a question 
of fact. This was so done in the presence, to the knowledge, and, 
in my opinion, with the entire assent of counsel for the bank itself. 
The question put was:—

Had Galletly authority, na manager of a brandi of defendants’ hank, to 
advise the plaintiff to invest $125,000 on mortgage to the West holme Lumber 
Company?

In putting this to the jury the judge described the contentions 
of parties upon it. And 1 should say pointedly that the evidence 
upon the issue was all admitted without objection or exception or 
reservation in law. Having stated the rival views on the point, 
Darling, J., said, and in my opinion, looking to the conduct of the 
case before him, most reasonably and properly said:—

Now, gentlemen, that is for you to decide; it is not for me to decide. All 
I car tell you is that there is evidence that-I fee' justified in leaving a question 
about. If the learned counsel thought there was no evidence, he would have 
submitted to me that I ought not to leave the question to you. That has 
not been submitted, and, therefore, I leave that question to you.

What more could be demanded of a judge in such circum
stances I am quite at a loss to see. The course in this particular 
was, in my opinion, in accordance with practice, precedent, and 
good sense.
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But, my Lords, one further occasion arose, liefore the trial 
judge parted with the case, upon whicli any legal issues then 
conqietent to the hank could have lieen, according to Knglish 
practice, submitted, namely, on the motion to enter up the verdict. 
The course taken on that occasion was equally significant of the 
hank’s legal attitude. Two submissions, and two alone, were put 
forward by Sir John Simon. These were: (1) That (upon a matter 
to which 1 shall presently allude) the verdict for £25,000 was 
incoriqietent as having attached to it a condition as to handing 
over certain securities to the bank, and that such a conditional 
verdict could not be a ground of judgment against the respondents. 
The second ]>oint taken was that under Lord Tenterden's Act. 
1 do not dwell upon the latter, concurring as 1 do with all your 
lordships that the judgment of the Court of Appeal on that topic 
is erroneous in law and that the point is had. No other points were 
taken.

It therefore appears to me, my Lords, demonstrated that this 
case, upon its facts, falls witliin the principles to which I have 
already referred, and that to allow other points to tie taken, either 
in the Court of Ap]ieal or in this House, would lie violation of those 
principles. In these circumstances the verdict would stand in its 
entirety hut for the point as to the conditional fonn of the verdict 
of damages.

One can see how it arose. Counsel for the appellant treated the 
securities in the hands of his client as substantially worthless and 
offered to hand them back. The judge did not explain the impossi
bility of a conditional instead of an appropriate and final verdict to 
the jury, and unfortunately when the jury returned to court he 
was unable to be in his place to do what possibly might have saved 
much anxiety to all concerned, namely, to ask the jury to retire 
and to put their verdict in an unobjectionable form. I agree, 
accordingly, that the case, failing arrangement of parties, must be 
retried on the question of the proper assessment of damages.

Further, my Lords, in no view could I have agreed with the 
course taken by the Cpurt of Appeal that this was a case to which 
O. 58, r. 4, truly applies. The case, in my opinion, in anyevent, 
would have had to be retried upon such issues as the court could 
have indicated to lie proper. But 1 cannot view this case as one 
in which either the Court of Appeal or this House is able to affirm
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that it hae before it all the material necessary and possibly avail
able in order to enable it to determine the cause. Unless that be 
so, 1 am of opinion that the rule referred to should not be put into 
operation.

My Lords, 1 desire to add two observations. The existence of 
the rule and the very fact that a court can, in certain circumstances, 
exercise such a [rower and supersede a new trial by its own judg
ment give force to the submission that in all respects, whether as 
regards admission of evidence or the tabling of any submissions 
upon points of law at the trial, that trial shall be conducted in the 
strictest compliance with those canons of propriety and practice 
to which I have alluded. To allow these to be neglected at the 
trial and to allow new points afterwards to be brought forward, 
and thereupon, upon that new matter, either in whole or in part, 
to give a judgment in a sense entirely contrary to the jury’s verdict, 
this apirears to me to l>e in a special sense contrary to those princi
ples and accompanied by those dangers to which I have alluded. 
For it appears to me to lie manifest that this is, in a cause appropri
ate for trial by judge and jury, to make a decision on the one hand 
upon issues of fact never laid before the jury, and on the other 
hand u]>on issues of law never laid before the judge. I cannot see 
my way to assent to an argument, rather hinted at than actually 
submitted, that if appellate courts differ from the results properly 
arrived at by the appropriate tribunal upon the law and facts 
liefore it it would be wrong to give effect to those results. On the 
contrary, in my view it would be wrong to substitute one's own 
opinion and to proceed to exercise a function and a duty cast in 
other quarters. That would be a usurpation.

Before I close I desire to say that 1 think too little, very much 
too little, account was taken in the court below of the evidence of 
the appellant. He was carefully and scarchingly examined and 
cross-examined, and he was lielieved. I also think that too little 
account was taken of the actual position of the bank at the time 
when these representations were mode by its local agent. They 
were large creditors of a customer, their indebtedness and insecurity 
had reached such a point that they instructed their sanguine 
representative to stop every )>cnny of further advance, and their 
desire for cover w as the subject of anxious communication between 
the head and the local office. In these circumstances I lay no blame
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H. ME.) upon their counsel for not taking the point at the trial that the 
Banbury hank’s authority did not extend to what was done. It appears to 
Bank or ,ne that the hank adopted the creditable as well as the judicious 

Montreal, course in facing the issue of fact whether careless representations 
ix»rd shaw. were made. In these circumstances I can hardly agree that it lies 

with courts of law to reach a result by means which the hank itself 
did not seek. This also, my Lords, confirms the general conclusion 
upon procedure with which 1 have ventured to trouble the House, 

part». Lord Parker ok Waddington (Head by Ix>rd Wrenbury):
My Lords, in the action in which this appeal arises the appellant 
sought to make the respondent bank liable in damages for the 
negligence of (lalletly, one of their local managers, in advising the 
appellant to invest £25,000 on a mortgage of land in Canada. It 
is, I think, obvious that if it be part of the bank’s business to advise 
their customers with regard to Canadian investments the bank 
would l>e liable for any negligence of their branch manager in 
transacting this class of business on the bank’s !>chalf. Primâ facu 
the person held out by the bank as the manager of one of their 
branches tfould have authority to transact all the bank’s business 
in connection with that branch, and no limitation of such autliorit .x 
as between him and the bank would affect a person dealing with the 
bank without notice of the limitation. The statement of claim 
shews a correct appreciation of this position. It, in effect, alleges 
(par. 1) that it is part of the bank’s business to advise their custom
ers as to Canadian investments; (par. 2) that the appellant was a 
customer of the bank, and that the bank, through their manager, 
advised him to make the investment in question; (par. 3) that he 
made the investment relying on such advice; (par. 4) that the 
advice was negligently given; and par. (6) that by reason of such 
negligence the appellant lost his money. On this statement of 
claim the appellant had to prove in limine that it was part of the 
business of the bank to advise their customers with regard to 
Canadian investments. If he established this, he need not trouble 
further as to the authority of the manager. The scope of such 
authority would be coincident with the scope of the bank’s business. 
If such business included advice as to investments, the manager 
would have a general authority to advise on investments on the 
bank’s behalf.

My Lords, in the course of the trial counsel for the ap|x'llant
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admitted that the manage r had no general authority to advise in H. L. (K.) 
other words, that it was not within the scope of the hank’s business Banbury 
to advise on investments at large. I take this to include Canadian yANrK oy 
investments; otherwise there would be no point in the admission. Montreal. 
It does not appear why the admission was made. It may have pUwd 
liecn because the powers of the bank wore by statute confined to 
carrying on a banking business ; and it would lie difficult to establish 
that advising on investments was part of the business of banking.
However this may be, the contention ultimately put forward on 
the appellant's Whalf was that under the social circuit stances 
of this particular east* the manager had authority to advise the 
particular investment which he did in fact advise. In my opinion, 
as soon as counsel had made the admission and formulated the 
contention above referred to he ought not to have l>ecn allowed 
to proceed further without amending the statement of claim. I 
doubt whether he could have amended it without making it demur
rable, for he would have had to state the special circumstances on 
which he relied, and, as will apiiear presently, these circumstances 
all point to the impossibility of the manager having had the author
ity suggested. Moreover, the contention ultimately put forward 
on the appellant’s behalf is not free from ambiguity. 1 think it 
must In1 taken to mean that the special circumstances referred to 
made it part of the bank's business to advise with regard to the 
particular investment in question, and, therefore, that the general 
authority of the manager as such extended to giving this advice.
But it may have been intended to suggest that the special circum
stances referred to invested the manager with a s|N*cial authority 
beyond the general authority incident to his position as manager.
At any rate, it is only on this latter footing that so much importance 
can have I><*cn attached to the letter of Sir Edward Houston, the 
general manager of the bank, dated July 6, 1911. This letter has 
little or no Waring ujwin the question whether the special circum
stances of the ease- made it part of the bank’s business to advise the 
investment in question, but, construed as the appellant's counsel 
desired, it might lie evidence of a special authority conferred by 
the bank through their general manager upon their branch man
agers. Unfortunately the bank, Wing a corporate body governed 
by statute and not a natural person, were incapable of conferring, 
through their general manager or otherwise, authority to do any-

. !l
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thing outside the scope of their authorized business, and, inasmuch 
as the branch manager had already a general authority to transact 
on behalf of the bank all the bank’s business in connection with his 
branch, no further authority was necessary. The real question 
must, therefore, Ik* whether the special circumstances of the cast* 
made it part of the bank’s business to advise on this particular 
investment. If they did, the manager’s general authority was 
amply sufficient to bind the bank. If they did not, no s]N*cial 
authority could, even if proved, lie of any avail.

My Ivords, the judge at the trial, without objection by the 
respondent bank, left it to the jury to say whether Galletly, as 
manager of a branch of the defendant bank, had authority to 
advise the plaintiff to lend liis money on the mortgage in question. 
1 take this question to mean that the jury were to say, not whether 
Galletly had any special authority beyond his authority as branch 
manager, but whether his general authority as branch manager 
extended to advising the appellant to make this particular invest
ment. In other words, it asks whether the special circumstances 
of the case made it part, of the bank’s business to give the advice 
which Galletly gave on their lx*half. The jury answered the ques
tion in the affirmative. On appeal, by way of motion for a new 
trial or other relief, the court held that there was no evidence upon 
which the jury, acting as reasonable men, could come to the con
clusion that Galletly had the authority referred to in the question 
put to them, and, acting upon the ilowers conferred on them by the 
Rules of the Supreme Court, O. 58, directed judgment to be 
entered for the respondent bank.

My Lords, I am clearly of opinion that the Court of Ap|x*al 
were right in holding as they did. The special circumstances relied 
on in favour of Galletly’s having had authority to advise the 
appellant are really only two. First, there is the letter to which 1 
have already referred. Even if construed as the appellant desires, 
I cannot see that it has any bearing on the real issue. But such a 
construction is to my mind impossible. The letter, in effect, asks 
Galletly (among others) to befriend a person who is travelling on 
pleasure by giving him assistance and advice. It does not con
template Galletly contracting with the traveller any such rela
tionship as would give rise to legal liabilities on the part either of 
the writer or the bank. Secondly, there is the circumstance, amply
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provesl both by the documente and oral evidence, that the bank 
were deeply interested in obtaining, and had, through Galletly, 
already endeavoured to obtain, financial assistance for the com
pany to whom the appellant advanced his money. This circum
stance is no doubt of the utmost importance, but it seems to me to 
prove almost conclusively that the question left to the jury ought 
to have been answered in the negative. No one is in a position 
to give advice where his interest conflicts with his duty, and facts 
which prove that the* bank were not in a position to advise at all 
are certainly not evidence that it was part of the bank’s business 
to give advice. If the question of authority was to be left to the 
jury, the jury should have been warned that these facts were 
evidence against, and not in favour of, the appellant’s contention. 
It may well lie that the interest which the bank had in the com
pany’s financial stability made it part of tin1 bank’s business to 
assist the company in obtaining a loan, but this same interest made 
it improper for the bank to advise any proposéel lender.

My I/)rds, the above considerations would be sufficient to 
dispose of the main question which arises on this appeal but for a 
preliminary point taken and pressed by counsel for the appellant. 
It was contended that, inasmuch as the matter was left to the 
jury w ithout objection on l>ehalf of the respondent bank, it was not 
open to the Court of Appeal to inquire whether there was evidence 
which could justify the jury, as reasonable men, in finding as they 
did. This contention does not appear to have been raised in the 
Court of Appeal. The fact that the respondent bank had not 
objected to the matter being left to the jury was no doubt men
tioned, but rather as shew ing that there must have been evidence 
for the jury to consider than as excluding the jurisdiction of the 
court. It would perhaps lx? enough to say that the point, not 
having been taken in the Court of Appeal, must 1m- treated as 
waived and is not open 1m-fore your Lordships’ House1. But in my 
opinion the point, if taken in the Court of Appeal, must have t>een 
overruled. There are no doubt cast's in which the Court of Appeal 
have refused to allow points of law not taken in the court of first 
instance to be raised on appeal. But these cases do not go to 
jurisdiction, but to discretion. It may be that if a point of lawr had 
been taken belowr further evidence would have been adduced, or a 
further or different question left to the jury. In such cases it would
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lx' manifestly unfair anil unjust to allow the |x>int to lx- raisixl for 
the first time in the Court of Appeal. In the present rase there 
is no surh element of unfairness or injustiee. It is not suggcstixl 
that had the point Iîeen taken below any further evidence could 
have been adduced, or any further or different question left to the 
jury. Why, then, should not the Court of Appeal have felt itself 
at lilx rty to do complete justice between the irarties on the evi
dence beforr them? I ran six' no reason at all. It was suggested 
that, having regard to the nature of the |x>int of law in this par
ticular case, the old nisi prias procedure was of some materiality 
and shewed that the jxiint, if taken at all, must lx' taken at the 
trial. 1 cannot agree. The difference bctwixm then' Ix'ing no 
evidence to go to the jury and the jury's verdict Ixdng against the 
weight of evidence was no doubt of more importance then than it 
is now. It tray lx' that the former ixiint had to lx- taken by 
asking a ilirection from the trial judge, but clearly the latter |xiint 
could not lx1 taken at the trial. It could only lx> raisixl on motion 
for a new trial. It must, therefore, have always been open in the 
court which had jurisdiction to grant a new trial. That, court is 
now the Court of Appeal. Hut the Court of Apixail have certain 
further powers under the Rules of the Supreme Court, O. ,W 
Instead of granting a new trial, they ran, in a proper case, direct 
judgment to lx1 entered for the defendant. They ought, in my 
opinion, to exercise this power whenever such a course will, in 
their opinion, do complete justice Ixdwecn the parties —for example, 
when they have all the available evidence before them, and there 
is no chance of a new trial bringing to light other material facts 
It appears to me that this is precisely that case. Six' Millar v. 
Tmilmin, 17 Q.R.l). (103.

My lairds, though, strictly s|X‘aking, it is unnecessary, 1 agrix 
that it is desirable to express an opinion on the proper construction 
of s. G of Lord Tenterden's Act (!) Geo. IV, c. 14). The eases which 
have been citoil on this point are numerous, and 1 shall not deal 
with them in detail. We knnyv lord Tenterden’s object in ask
ing the legislature to pass the Act which Ix-ars his name. The 
advantages intendixl to Ire secured by s. 4 of the Statute of Frauds 
had, in his opinion, to some extent Ixx'ti di-stroyixl by the readiness 
of juries not only to find that alleged oral representations as to the 
credit of another had in fact lx>en made, hut that such représenta-
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lions had been made* fraudulently so as to give rise to an action of 
deceit. Now 1 agree that Lord Tenterden’s object would In* irrele
vant if the words of the 6th section of the Act were clear and 
unambiguous, but this is far from being the ease. The section 
provides that “no action shall lx* brought whereby to charge any 
person upon or by reason of any representation,’* as to the credit, 
etc., of any other person, unless such representation be in writing 
signed by the person to be charged therewith. In one sense, no 
doubt, it may be said that an action is brought to charge a person 
u|xui or by reason of a representation whenever the representation 
is a necessary link in the chain of-evidence which establishes the 
cause of action. Thus an action for breach of warranty of the 
soundness of a horse may be said to be brought upon or by reason 
of a representation that the horse was sound, though it would be 
n ore natural to say that the action was brought on the warranty. 
On the other hand, it must be remembered that the only repre- 
si ntation which itself gives rise to a cause of action on the part 
of a person injured thereby is a fraudulent representation. An 
innocent representation, except possibly as raising an estopix-l or 
implication of contract, has in itself no legal effect at all. It being 
ixissible, therefore, to give the words of the section a wider or a 
narrower meaning, it is quite in accordance with sound principles 
of construction to examine into the abuses which the Act was 
intended to remedy, and such examination is all in favour of the 
narrower meaning. Moreover, s. 6 of the Act, if construed as the 
appellant contends it ought to lx* construed, might involve very 
serious consequences. It is in tin* ordinary course of business 
constantly part of the duty of a solicitor to examine into and 
advise upon the pecuniary |x>sition of a person with whom his 
client is about to deal. It would be a serious matter if the solicitor 
could escape liability for negligence in the |M*rformance of this 
duty by giving his advice orally or under the signature of his 
managing clerk rather than under his own signature. Indeed, the 
fact that the writing required by Lord Tenterden’s Act cannot lx* 
signed by an agent is an additional argument in favour of the 
narrower interpretation of the words of the section. Lastly, until 
the present case no attempt appears to have* been made to construe 
the section to include actions for negligence. It is true that in 
Undock v. Fcrqwison, 7 Ad. Ar E. 86. and in Sirann v. Phillips,
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8 Ad. & K. 457 [The only authority for regarding the cause of 
action as assumpsit appears to be the use of that word in Adolphus 
& Ellis’s head-note. Pleadings, argument, and judgments all 
treat the action as being on the cast* for deceit.—F.P.j; the section 
was held applicable to actions of assumpsit; but if these cases 
be examined it will lie found, (1) that the representation sought 
to lx* proved was fraudulent, and (2) that the plaintiff might have 
brought an action for fraud though he elected to proceed in 
assumpsit. Whether rightly or wrongly decided, these cast's have 
no bearing on the present question, for it is common ground that 
Galletly acted honestly throughout. In my opinion, Lord Tenter- 
den’s Act does not apply to an action for breach of a duty to take 
care. I may add that the word “person” as used in the (ith section 
in my opinion includes a corporation.

My Ix)rds, there is one further matter which requires con
sideration. It appears that the plaintiff having made up his 
mind to advance £25,000 on the security of the second mortgage 
in question transmitted the- money to the bank with instructions 
to complete* the transaction on his behalf. He seeks in the alterna
tive to recover this £25,000 from the bank as money received to 
his use on the ground that the bank did not carry out his instruc
tions, but (1) applied part of the money in paying off a mortgage 
on the pro|x*rty given by the company to Simon Ix-iser & Co., 
and (2) advanced the remainder of the money to the company on 
the security not of a second mortgage but of a fourth or fifth 
mortgage. With regard to (2) 1 need say nothing, for it is quite 
clear that the security which the plaintiff obtained was a second 
mortgage and not a fourth or fifth mortgage. With regard to (1), 
part of the plaintiff’s money no doubt went in paying off the Simon 
Leiser mortgage. This mortgage had to be discharged in order 
that the plaintiff might get a second mortgage. It would be the 
bank’s duty to sec that it was discharged, and pritnâ facie there 
was no reason why it should not in ordinary course* be discharged, 
out of the moneys to lx* advanced by the plaintiff. The plaintiff, 
however, contends that this was contrary to his intention, as the 
bank well knew. His advance was to enable the company to 
complete their water supply contract, and in so far as his money 
was applied in any other way his intention was defeated. I think 
there are two answers to this contention. First, according to the
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memorandum made by the plaintiff himself on September 11,
1012, and loft with the bank as their instructions, the company Banbüry 

is to use the loan solely for the purposes of the contract; but I do Bank or 
not read this as precluding the use of the money in paying expenses Montreal 

already incurred in carrying out the contract. In order to carry u«t* . Parker.
out a contract it may 1h- as imperative to provide for past expense's 
as it is for future outlay. This was the» view taken by the solicitor 
employed on the plaintiff’s behalf in British Columbia and 
embodied in the mortgage of September 13, 1912. It is quite 
certain that the amount due* on the Simon Ioiser mortgage repre
sented moneys expended in the performance of the contract.
Secondly, even if this be not the true view, the plaintiff, with full 
knowledge that part of his advance had been applied by the bank 
in paying off the Simon Leisor mortgage and that the value of his 
own security had Ijeon increased by the amount of such payment, 
accepted such security and thereby ratified the payment made on 
his behalf, even if such payment had been originally unauthorized.
The jury have found that the bank acted negligently and in breach 
of duty in allowing part of the plaintiff’s money to be used in paying 
off the Simon Lciser mortgage. They were not asked, and did not 
find, anything as to ratification. The facts were, however, beyond 
dispute, and the finding could not, under the circumstances, justify 
any relief under this head.

My lords, a number of other ] joints were raised and argued 
during the many days which this appeal occupied Indore your 
Lordships’ House. It is, in my opinion, unnecessary to deal with 
them. I should like, however, to say this. The trial judge is said 
to have misdirected—I think in several respects he did misdirect— 
the jury. But I cannot think he received the assistance which 
might have been expected in so complicated a case. For example, 
the conflict of interest and duty involved in the bank advising the 
plaintiff in this particular matter appears to have been overlooked ; 
and, again, with regard to the value of the plaintiff’s security, the 
effect of the doctrine of marshalling was never even suggested.
If the judge’s attention had been called, however shortly, to the 
various points of law and fact discussed at such length l>efore your 
lordships’ House, I cannot help thinking that the jury would 
have been more fully directed anil that the parties would have l>een

21-44 D.I..R.
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H. L. (E.) a prolonged litigation. Nor do I blame counsel. The fault
Hanhury lies in the system which permits a plaintiff to set up at the trial. 
Bank of without amending his pleadings, a ease other than that put forward 

Montreal. jn the statement of claim. When this is done the new case cannot 
Parker possibly be formulated with the precision necessary to elucidate 

either the principles of law which may be applicable or the issues 
of fact which may be involved. Roth the counsel and the judge 
labour under great disadvantages, and a miscarriage of justice is 
all too likely to occur. The system of pleading introduced by the 
Judicature Acts was, no doubt, intended as a compromise between 
the rigid system which prevailed in the common law courts and 
the loose prolixity of the bill in Chancery. The bill stated all the 
facts at great length, and prayed such relief as the petitioner 
might be entitled to in the premises. The chancellor or vice- 
chancellor had to find out for himself what might lie the equities 
l>etween the parties. For this he could take what time he liked, 
and often twk a very long time. The present practice appears 
to ii e to have most of the vices of the old procedure in Chancery. 
There are pleadings, it is true, but the pleadings are, for all prac
tical purposes, disregarded. The plaintiff is allowed to prove what 
he likes and set up any case he can. The judge has no longer to 
deal with a case formulated on the pleadings, but to make up his 
mind whether on the facts proved there is any and what case at all. 
This disadvantage is accentuated when there is a jury, for the 
judge cannot take time to consider the matter, and counsel have 
not considered it as they would have done had they been compelled 
to embody their case in a statement of claim. Under these circum
stances there is little wonder that a judge should misdirect a jury, 
and that the real questions of law or fact should, as in this cast-, 
emerge only after prolonged discussion on appeal. Had the plain
tiff, after admitting that it was not within the scope of the bank's 
business to advise on Canadian investments at large, been com- 
jielled to amend his statement of claim by stating the special 
circumstances which, as he alleged, brought it within the scojx; of 
the bank's business to advise the plaintiff on tliis particular invest
ment, I doubt whether the action would have preceded further, 
and I am clearly of opinion that the question of authority would 
not have been left to the jury. The impossibility of the plaintiff's 
case would have been manifest on the record.

I agree that the appeal must be dismissed with costs.
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Lord Wrknbury:—My lA)rds, this is not an action for fraud, 
it i# an action for negligence and breach of duty. The defendant# 
are a corporation. The alleged negligence and breach of duty arc 
those of an agent. These considerations limit to a large extent the 
field which must be covered to arrive at a decision of the case. 
The following points arise in the following logical sequence: 
(1) Lord Tenterden’s Act; (2) authority; (3) duty; (4) negli
gence; (5) measure of damages. If No. 1 be decided in favour of 
t.hc respondents, the bank if, that is to say, it is held that, the 
representation or advice not being in writing signed, the action 
is not maintainable—it is unnecessary to go further. If, however, 
No. 1 l)e decided in favour of the appellant, then No. 2 arises for 
decision. If ui>on No. 2 it is held that (ialletly had no authority, 
again it is unnecessary to go further, and so on throughout the list. 
Alternatively No. 2 might be taken first, and if upon that point 
it were held that (Ialletly had no authority, it would be unnecessan 
to determine No. 1. But as the point upon Ixird Tenterden’s Act 
has been elaborately argued, 1 shall express my opinion upon it, 
although, having regard to my opinion upon No. 2. it is not really 
necessary to do so.

1 take, then, first the question of Lord Tenterden’s Act, and 
proceed to inquire whether s. 6 of that Act applies in an action 
brought, not for fraud, but for negligence and breach of duty in a 
matter in which, for the purtwse of the inquiry, I assume that a 
representation was made or given concerning the character, 
conduct, credit, ability, trade, or dealings of another person, to 
the intent, etc., in the words of the section. The Statute of Frauds 
(29 Car. II. c. 3) having required that in any case covered by s. 4 
of that Act an action should not be brought unless the agreement 
upon which it was brought, or some memorandum thereof, should 
lie in writing signed by the party to be charged or some person by 
him lawfully authorized, Pasley v. Freeman, 3 T.R. 51, upheld the 
device which had been discovered for evading that Act by founding 
the action, not upon a special promise which the statute supposes, 
hut upon tort or wrong done to the plaintiff by a fraudulent 
representation of the defendant. Pauley v. Freeman is the authority 
upon the common law' action of deceit. In this state of tilings the 
statute of 9 Geo. IV. c. 14 (commonly called Lord Tenterden’s Act), 
was passed. In Tatton v. Wade, 18 C.B. 371, 381, Pollock, C.B.,
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said that Lord Tentrrden liad told him that his motive in procuring 
the passing of the Act was that lie was struck with the fact that, 
numerous as were actions for false representation as to character 
and credit of third |>ersons, the plaintiff almost invariably suc
ceeded, which induced him to think that there was some latent 
injustice which required a remedy. In Lyde v. Barnard, 1 M. & W. 
101, 107, 117, Aldcrson, B., and Ixrrd Abinger, C.B., stated in 
somewhat similar terms what in their view was the object of the 
statute.

Douglas Hogg has most conveniently brought to the attention 
of the House, in order of date, the decisions, so far as he can trace 
them, upon Ixird Tenterdcn’s Act. For convenience of reference 
hereafter, and for the purpose of my observations upon them, 1 
state them here in order of date. They are as follows: (1) Lyde v 
Barnard (1830), 1 M. & W. 101; (2) Hattack v. Fergusson (1837), 
7 Ad. & E. 86; (3) Swann v. Phillips (1838), 8 Ad. & E. 457; 
(4) Demux v. Steinketler (1839), 6 Bing. N.C. 84; (5) Craq/ v. 
Watson (1845), 8 Beav. 427; (6) Talion v. Wade (1856), 18 C.B. 
371; (7) Williams v. Mason (1873), 28 L.T. 232; (8) Swift v. 
Jewsbury (1874), L.R. 9 Q.B. 301; (9) Hosegood v. Bull (1877) 
36 L.T. 617; (10) Pearson v. Seligman (1883), 48 L.T. 842; (11) 
Bishop v. Balkis Consolidated Co. (1890), 25 Q.B.D. 512; (12) 
Hirst v. H7est Riding Union Banking Co. (1901), 11901) 2 K.B. 560 
All of them were cases of fraud. Not all were actions of deceit 
upon the case. No. 2, Haslock v. Fergusson, supra, was assumps.l 
for money had and received. Clydesdale Bank v. Baton (1896) 
|1896] A.C. 381, was tqion the Mercantile Law Amendment Art. 
Scotland, 1856, s. 6, which was in terms similar to those of Lord 
Tenterden’s Act, but with the modification that the writing may 
be signed “by some person duly authorized by him,” words which 
are not found in Lord Tcnterden’s Act. In No. 8, Swift v. Jews
bury, L.R. 9 Q.B. 301, 311, 316, Coleridge, C.J., states that the 
subject of s. 6 of Lord Tenterden’s Act is the charging of a person 
for an act of fraud, and Bramwell, B., that:— 
the effect of the statute is this, that a man should not be liable for a fraudulent 
representation as to another person’s means unless he puta it down in writing, 
and acknowledges his responsibility for it by his own signature.

My Lords, these being the authorities, the question to be 
answered is: docs s. 6 of Lord Tenterden’s Act apply to an innocent
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misrepresentation? In my opinion it does not. The words of the H.J^(E.) 
section are: “to charge any person upon or by reason of any Banbury 
representation,” etc. The words “charge any person upon any Hank or 
representation” point, I think, plainly to an action for deceit. MoNTHfc:*L- 
To maintain such an action there must be fraud, and there must >^»r«i wmbury. 
l>e damage. If these two are satisfied, nothing more is required.
Fraud is the cause of action. The charge is made upon the tort 
committed by the fraudulent misrepresentation. The same is not 
true of an innocent representation. An innocent representation 
per se constitutes no cause of action. If there existed a duty, an 
action lies for negligence and breach of duty, and in that action 
the fact that there was misrepresentation, although innocent, is 
material. But an action cannot be maintained upon an innocent 
representation eimpliciler. It is maintained upon the breach of 
duty. The innocent misrepresentation is not the cause of action, 
hut evidence of the negligence which is the cause of action. The 
words “charge upon any representation” refer, I think, only to a 
case in which fraud is alleged. There are, however, the words 
“by reason of.” These words do not, I think, bring within the 
provisions of the section a class of case not covered by the word 
“upon.” They cover only, I think, similar cases, e.g., a case in 
which the defendant did not make the representation, but it was 
so made as that he was liable in respect of it, e.g.f that it was made 
by a third party who may have been his agent. Another reason 
which leads me to the same conclusion is that Lord Tenterden’s 
Act, which certainly was made in view of the Statute of Frauds, 
omits the words “or some other person thereunto by him lawfully 
authorized.” Under Lord Tentcrden's Act the writing must be 
signed “by the party to be charged therewith.” The signature of 
an agent will not suffice. The reason, I take it, is that a man shall 
not be charged with fraud unless his own signature is attached to 
the document which evidences the fraud. My Lords, for these 
reasons I hold that in this action, which is not an action for fraud, 
hut an action for negligence and breach of duty, the appellant is 
right in his contention that Lord Tenterden’s Act docs not apply.
1 am unable to agree upon this point with the judgments in the 
Court of Appeal. I may add that if I had been of opinion that in 
other respects the Act did apply, 1 should further have l>cen of 
opinion that the defendants, who are a conmration, are a “ person ”
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within that word in the section. The word “ person ” is throe times 
used. If it does not include a corporation in the one place of user, 
it Mill not include it in another. If “person” does not include ;i 
corjxmition. the result would lx* that a representation as to tin 

Lor<i Wrenhury credit of a eorpomtioii Mould not lx* within the section. Tliis 
cannot he the meaning. Tlie decision in Hirst v. West Ridimj 
Union Hanking Co., [1901] 2 K.B. .KM), upon this |x>int was. I 
think, right.

Being of this opinion as to lord Tenterden's Act, it Ixxwmies 
necessary to go on to consider the next point, and that is whether 
Galletly liad authority. The appellant has argued that, inasmuch 
as the point of law that there was no evidence of authority M as not 
taken at the trial, the respondents could not raise in a Court ot 
Apjx-al a question of law not raiscxl in the court of first instance. 
It would require a great deal to persuade me that a Court, of Appeal 
is lxnmd to adjudicate wrongly because it had not occurred t<- 
either judge or counsel to raise a ix>int of law in the court beloM. 
The way the appellant seeks to put it is that the Court of Appeal 
is not in such case asked to decide wrongly, but only to sax that 
the point is one which it is not competent to them to decide at all 
because it was not argued below. The result, however, is the game. 
The result of the contention, if it lx- correct, is that the Court of 
Appeal is Ixmnd to make an erroneous order because a ]>oint of 
law has been overlooked Ix-loxv. It may well lx* that under tin 
circumstances the Court of Appeal could not justly allow the point 
of law to lx* raised. For instance, it may lx- that if the point had 
bee n raised in the court of first instance the party whose interest 
it was to dispute it M ould or could have called evidence which would 
affect the result. If so, the Court of Appeal Mould no doubt sax 
that it Mould not be fair to allow it to l>c raised. But this is a 
totally different thing from saying that it cannot be raised.

Howt ver, in the present case, what has happened is this: The 
point of law is whether there was any evidence to go to the jury on 
the question of authority. The judge was not asked to rule that 
there was no evidence. The appellant says it cannot lx? raised now 
In the Court of Appeal, however, that point of law was raised and 
argued and was decided by the court. In other Mords, there was 
waiver of the right (if it existed) to exclude it from decision. I am 
not. however, content to stop there. I have read and agree with
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the judgment of my noble and learned friend Lord Atkinson on
this point. 1 am of opinion that the question was open in the Banbury

Court of Appeal and is open in this House. Bank ok

The joint, then, is this. To the question “Had Galletly Montreal. 
authority as a manager of a branch of defendant bank to advise ix»rd Wrentwry. 
the plaintiff, etc./* the jury have answered “yes.” The resjxm- 
dents say there was no evidence to sujqxirt that finding. The 
Court of Apjieal have held that there was no evidence. In my 
opinion, that is right.

The materials, quite shortly stated, consist of a letter of July <i.
1911, and the oral evidence. In my judgment the letter is not 
capable of a construction which would attribute to it that the 
general manager was giving to the local manager authority to give 
assistance* or advice in matters of business as distinguished from 
matters relevant to the wants of a gentleman who was in ( -anaela 
on pleasure. Being of this ojunion, it is unnecessary to say whether, 
if the general manager had by the letter given authority to give 
assistance or advice in such a matter as advising upon investments, 
it would have lieen within his own authority either himself to bind 
the bank in such a matter or to give a like authority to a local 
manager. It is obvious that that is a question which lies at the 
root of the whole matter, but it seems that that ge neral question 
was not raised at the trial, and, if it had l>een raise*d, it woulel, of 
course*, have tieen pre»pe*rly the subject of evidence. I may add, 
howe*ver, that the case se*e*ms to ir.e to have j>roee*eele*d throughout 
ujxm the* fording that advising upon investments was not in such 
manner part of the business of bankers as that it would fall without 
more within the* scope* of the authority of a manager of the; business.
Througlmut the* argument I have lieen unable* to see* that the fol
lowing dilemma was e*ve*r recognized or met at the trial. Either 
advising upon investments was within the business of bankers, or 
it was neit. If it was, then ne>t the he*ad manager only but the local 
manager within his eiistriet would aise» hold authority to elo that 
business se> as to binel his jmne-ijwk If it was ne>t, then the head 
manager e-oulel ne»t elo it, neither e-ould he authorize the local 
manager to elo it. The* question whether it was within the scope* 
of the business, therefore, lay at the rexit of the matter. But 
assuming (without at all suggesting that it is the fact) that the 
general manager coulel have* given such authority, the letter in
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my opinion, ui>on its true construction, did not purport to give it. 
As regards the oral evidence the matter stands as follows: Gordon 
Hewart, who appeared for the1 plaintiff, disclaimed a general 
authority in Galletly to advise at large alxmt investments. He 
had not cross-examined, he said, for the purpose of suggesting that 
there were any general instructions to the branch managers to 
advise about investments or that it was part of their normal duty 
to advise about investments in general. Rut, said he, he was put
ting it to the witness that if in the negotiations dealing with the 
water company, in which the bank had an interest, the local 
manager recommends somelxxly to put his money in, he is doing 
that in the course of his employment as manager. The projxDsition 
is to my mind impossible. The question here is whether from a 
particular state of facts there is to lx* implied an authority which 
was not given expressly. The fact from which the implication is 
sought to lx1 raised is that the transaction was one in which the 
bank itself had an interest. The contention, therefore, is that in a 
cast1 in which the duty and interest of the bank were in conflict 
there is a presumption that the agent of the bank had authority 
to advise because the bank itself was interested in a successful 
issue of the advice. The presumption, of course, is exactly the 
other way. The jury ought to have lieen told that the evidence 
that the bank was itself interested in the matter was evidence 
against, and not in favour of, an implied authority. At any rate, 
that is the view which 1 take of this evidence. There remains only 
the evidence of Sir F. Williams Taylor. He says that in recom
mending investments the manager would be exceeding his author
ity. My Ix>rds, in this state of things, 1 am of opinion that there 
was no evidence of authority, and that the Court of Appeal were 
right in holding that judgment ought to l>e entered for the 
defendants.

Under these circumstances no further question arises for 
decision. The subsequent heads which 1 detailed, namely, (3) 
duty, (4) negligence, and (5) damages, all fall to the ground, 
because the defendants never !>ecame bound by anything which 
Galletly did in this matter. I may add, however, that in no case 
could the judgment, in my opinion, have l>een allowed to stand. 
The verdict “£25,000 and the securities to be returned to the 
bank” was an impossible verdict. And, if it were not, the judg-
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nient for recovery of £25,(XX) dropping altogether anything about 
the return of the securities was a judgment not according to the 
verdict. There was misdirection in telling the jury that the 
evidence that the bank was itself interested in the matter was 
evidence in support of the issue of authority, whereas the direction 
should have been that it was evidence against it. Rut it is unneces
sary to go further.

My Lords, in my judgment the order made by the Court of 
Appeal was right: this api>eal fails and must be dismissed with 
costs. Appeal dismissed.

ROGERS REALTY Co. v. CITY OF SWIFT CURRENT
Supreme Court of Canada. Sir Charles Fitzpatrick, C.J., and Idington, 

Anglin and Brodeur, JJ. March 25, 1918.
Courts (6 III—195)—Judgment op Local Government Board (Sask.)— 

Appeal—Jurisdiction of Supreme Court of Canada to hear.
The Supreme Court of Canada has jurisdiction under s. 41 of the

Supreme Court Act to hear an appeal from a judgment of the Local
Government Board of Saskatchewan, Bitting in uppeal from the Court
of Revision, in respect of assessments for taxation purrees.

[Pearce v. Calgary (1915), 54 Can. S.C.R. 1, 32 U.L.R. 790, 23 D.L.R.
296, followed.)

Appeal from the decision of the Local (lovernment Hoard of 
the Province of Saskatchewan confirming the decision of the Court 
of Revision, in respect of assessment, for taxation purposes, of 

* subdivided lots of land belonging to the appellant. Reversed.
F. //. Chrysler, K.C., for appellant ; Harold Fisher, for respond

ent.
Fitzpatrick, C.J.:—1 concur in the disposition of this appeal 

made by Anglin, J.
I have, however, much reluctance in allowing the appeal 

because, firstly, 1 rather doubt our jurisdiction. Montreal Street 
R. Co. v. City of Montreal (1909), 41 Can. S.C.R. 427; and, sec
ondly, because the local authorities ought to be more competent 
to 6x the value of the properties in question than 1 can assume 
to be.

Idington, J.:—1 think this appeal should be allowed and the 
assessment of the lands in question put at $100 an acre, or the 
equivalent thereof, for the lots which are said to l>e a tenth of an 
acre each.

The parties, it is said, agreed that the evidence taken in another
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appeal, by the Hudson's Hay Co., should l>e read along with that 
taken in this. The only evidence directly taken in this case was 
that given by Mr. lteith, and he values the land in question at 
$7.r> to $100 per acre. The use of the evidence in the Hudson's Bay 
case l>eing agreed to, suggests, as well as did the location on the 
map in evidence, that the land in each case was practically of 
about the same value. Hut it seemed to lie as to either that as 
subdivisions into town lots they are for the present time worth
less.

In regard to the other lands the assessor was examined and 
gave the following evidence:—

Q. How did .you arrive at the assessment of $350 |ier acre? A. We know 
of acreage being sold much in excess of $350.

Q. Then your witness stated it is valueless. Do you agree with that? 
A. I do, to a certain extent.

Q. You do not think it could be sold at the present time? A. No.
Q. Could you trade it for anything? A. I do not know.
Q. You know nothing you could trade it for? A. 1 do not know.
Q. The nuisance ground occupies 40 acres? A. Yes.

It is not difficult to understand from that evidence of the 
assessor, in regard to land which other evidence in the same appeal 
shewed was not good for much else than for subdivision, although 
not subdivided, that in making the assessment in question he had 
ignored the statute which ought to have bound him. I infer that 
if subdivided it would probably be more valuable in subdivision.' 
than that in question in this case. When evidence was given, 
in regard to either property, of values some years ago, we cannot 
shut out from our minds the common knowledge that such values, 
founded upon delusions that prevailed some years ago, exist no 
longer.

The statute imperatively requires that land shall be assessed at 
its fair actual value and buildings and improvements thereon at 
not more than 00% of their actual value. That statutory obliga
tion clearly was not observed by the assessor, nor has it been 
observed by the Court of Revision or the Local Government 
Board.

Indeed, it was not argued that the evidence would warrant the 
finding. It was argued, however, that inasmuch as under s. 41Ô 
(11) of the city’s Act, it was provided as follows:—

The board may, of ita own motion, revise the assessment of the city 
generally, or of any part thereof, or of any individual projMTties in respect of
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which no notice of appeal has been given, and for such purpose it may set a 
day or days for the hearing and aajouro the same from time to time, and may 
cause such notices to be given anu such parties to be served as may l>e deemed 
expedient.
that it was not competent for us to interfere and that the 
judgment of the l>oard must l>e accepted as infallible notwith
standing the evidence. I do not so read the statute. That sec
tion certainly gives the Itoard unusual powers, but it was not 
sitting in pursuance of the sub-section just quoted, which relates 
to causes in which no notice of appeal has been given and requires 
it to give notice of the sitting of such court, and the parties con
cerned to l>e served. That is not the proceeding that is in ques
tion here. All that is in question here is a judgment of that board 
sitting in appeal from the Court of Revision.

It is quite competent for the legislature, if it see fit, to treat 
such a board, when discharging other duties than its appellate 
ones, as infallible, as section 11 seems to contemplate; according 
to the argument presented.

The legislature, however, has not seen tit to attach that weight 
of infallibility to the board in question or attach any importance 
whatever to an inspection or judgment based upon an inspection 
of the premises.

The powers given for the board to revise of it# own motion 
cannot be made to imply more than giving it jurisdiction to initiate 
a revision of its owrn.

Reason and common sense suggest that when it is required to 
give notice to those concerned of its intention to proceed to such 
a revision, that it must hold a sitting and hear evidence just as 
any other tribunal. That it has not done in any such capacity as 
indicated by the sub-section.

All it did pretend to do w as to hear the appeal from the Court 
of Revision upon which there is only the one witness’s evidence 
which bound, or should have bound, the board appealed from, as 
it binds us.

This is the fourth appeal of this kind of property once valuable 
in booming times, now greatly depreciated, and in each instance 
heretofore the value placed by the w itness has been taken for our 
guide. I see no reason for departing from the mode of disposing 
of an appeal which has been used heretofore.

The resjiondcnt should bear the costs of this appeal.
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Anglin, J.:—Our jurisdiction to entertain this appeal under 
s. 41 of the Supreme Court Act is unquestionable. Our duty, if 
the evidence satisfies us that the assessment appealed against 
exceeds the “fair actual value" or the “true value" of the property 
to a “substantial" extent (stats, of Sask., 1915, c. 16, s. 387), is to 
allow the appeal and to reduce the assessment to such "fair actual 
value” as disclosed by the evidence. Pearce v. Calgary (1915), 
32 D.L.R. 790. 54 Can. 8.C.H. 1.

We have not the advantage of any statement of the grounds 
on, or the reasons for, which the Local Goveriunent Board affirmed 
the assessment of the appellants’ Rosvmount property. We are 
informed, only by the certificate of the city clerk, that “the mem
bers of the board made a personal inspection of the property 
and also made personal inspection of adjoining properties and 
personal inspection of various other properties throughout the 
city of Swift Current and compared the assessment upon such 
properties with the assessment in question."

We can merely surmise to what extent the conclusion reached 
was influenced by these inspections and comparisons.

The right of the txwrd sitting as an appellate tribunal, in the 
absence of statutory provision therefor, to take a view has lieen 
challenged. It is at least questionable. There is nothing to indi
cate that the special jurisdiction conferred by s. 415 (11), of the 
City Act (stats, of Sask. 1915, c. 16) was exercised by the board. 
In the case of "individual properties" that jurisdiction app< rs 
to be confined to those “in respect of which no notice of appeal 
has been given."

But, making every possible allowance for the effect of the 
board's inspection of the property (assuming it to have I«en 
rightly made) and for the facts that the weight to be attached 
to the evidence in regard to the Hudson's Bay Co's prop< rty 
(introduced by consent) is materially lesseinxi by the circumstance1 
that the property now under consideration is in immediate 
proximity to the city's nuisance ground, that the original assess
ment was supported by the oath of the assessor, and that only 
one witness was calk'd to give evidence in regard to the value of 
the Rosenîount sulxlivision, I am nevertheless satisfied that the 
assessment of the latter as building lots at an average value of 
about $120 apiece—a valuation approximating $1,200 an acre— 
was improper and grossly exceeds its true or fair actual value.
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The evidence of J. K. Reith, a real estate dealer of some years’ 
exjierience in Swift Current, who was the sole witness that spoke 
as to Rosemount, was that “there is not any lot in the whole sub
division worth $25; the only thing you could use it for is farm 
land,” and he placed its value at $75 to $100 per acre. This 
witness’s testimony was not affected by his cross-examination; 
and the city chose to leave it uncontradicted. The assessor, in 
gixing evidence in regard to the assessment of the Hudson’s Ray 
Co.’s pro]>erty, which he had placed at $350 per acre, said that 
he agreed to a certain extent with a witness called for the appellants 
in that case who had stated that that property was valueless. Other 
witnesses had valued it at from $25 to $30 and from $25 to $50 
an acre—none at any higher figure. Mr. Reith added that Rose- 
mount “is not any better” than the Hudson’s Ray quarter.

It must always he extremely unsatisfactory for an appellate 
court, lacking the local knowledge, the familiarity with assess
ment work and the opportunity of personal inspection possessed 
by a local tribunal, to attempt to revise its valuations on the mere 
record of oral testimony of witnesses called before it. While 
such a duty is imposed upon us, however, we must discharge it 
as best we can.

In the present case, 1 am satisfied that the assessment is not 
merely substantially but grossly excessive. It would almost 
appear that the board, regarding the maintenance of “a fair and 
just proportion” between the assessment of the land in question 
and “the value at which lands in the immediate vicinity of 
the lands in question are assessed” as the dominant requirement 
of the statute, had subordinated, if it did not ignore, the impera
tive provision that “land shall be assessed at its fair actual value.” 
The maintenance of “a fair and just proportion” between it and 
other assessments in the vicinity becomes material only where 
there is not a substantial difference between the amount of the 
assessment in question and the “true value” of the projierty. The 
only evidence of “fair actual value” or “true value” before us 
is “from $75 to $100 per acre.”

I would allow' the appeal and reduce the assessment to $100 
per acre.

Rhodeur, J. (dissenting):—This is an appeal from the judg
ment of the local Government Roard of the Province of Saskat-
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ehewun against the assessment of sulxlivided iota of land known 
as Rosemount in the City of Swift Current. The judgment of 
the Ixical Government Hoard had confirmed the decision of the 
assessor of the municipality and of the Court of Revision.

The I/x-al Government Hoard has l>een instituted a few years 
ago for the purpose of controlling the municipal authorities con
cerning the raising of moneys by way of delientures, to supervise 
the cxjienditure of moneys liorrowed, to revise the assessment of 
municipalities and to hear assessment api>cals. Their powers are 
very extensive, since, as regards assessments, the Hoard may, of 
their ow n motion, revise the assessment of a city, even when there 
is no notice of appeal and no complaint (1915, ch. 16, s. 415 (11)). 
It is declared by the Act that the decision of the board shall lie 
final and conclusive in every case adjudicated ujhjii (sub-e. 15).

The evidence that we have in this case is very meagre and we 
have no reasons of judgment either from the Court of Revision or 
from the Local Government Hoard. It is common ground, how
ever, that members of the board have made a personal inspection 
not only of the properties at issue but also of adjoining properties 
and various other lands throughout the city of Swift Current and 
have compared the assessment u|miii such properties with the 
assessment in question in this case. The certificate of the city 
clerk states that in the opinion of the board the pro|>crties in 
question lmd lieen given their fair actual value and it bore a 
fair and just proportion to the value at which lands in the imme
diate vicinity of the land in question was assessed.

In those circumstances, it seems to ire that we could not very 
easily interfere with the views expressed by the I ward, since the 
members thereof had an opinu t unity of visiting the land and form
ing a fair opinion iqion the assessment of the probities in the 
municipality.

It may Ik* that at the present moment those properties could 
not l>e sold for the price at which they have lieen assessed because 
we are at a time when money is very scarce and when it is likely 
very hard to dispose of properties. Hut this is only temporary, 
and on that jHiint the l ward is in a far U tter position to determine 
the actual value of the property than we an* ourselves.

I am of opinion then that the judgment ap|x*nled from should 
be maintained with costs. Ap/wal allmml.
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•CANADIAN NORTHERN PACIFIC R. Co. v. CORPORATION OF 
KELOWNA.

Hritish Columbia Court of Appeal, Macdonald, C.J.A., and Galliher 
and Me Phillips, JJ.A. Decendur 21, 1917.

Tax eh (§ I F—80)—Exemption—Railway properties—What ark rail
way LANDS.

Lands acquired by the plaintiff railway company cannot be said to 
form part of the railway, nor can they be classed as lands used in con
nection with the operation of the railway, so as to be exempt from taxa
tion under clause; 13 (#•) B.C. statutes 1910, until plans of these; lands 
have been filed, or submitted for approval, by the Minister of Railways.

[('anadian Northern P.U. Co. v. New Westminster, 30 D.L.R. 505; 
(1Ô17J AX’. 002, followed. 8ec also ('anadian Northern /*. H. Co. v. 
Vernon, following.

Avi'KAL by defendant from the trial jûdgment, in an action 
based on par. 13 (e) c. 3, H.C. statutes 1910, as amended by s. 7, c. 
58 of 1013, for an order setting aside a sale of lands for delinquent 
taxes; and for a declaration that such lands were exempt from 
taxes. Reversed.

The trial judge set aside the tax sale and granted the injunc
tion. The ( ’ourt of Appeal allowed the appeal in part, Mel’hi Hips, 
J.A., licingof the opinion that there should be a new trial or a 
reference to ascertain what portion of the lands would come 
within the purview and meaning of the decision of the Privy 
Council in ('<\nadiau Northern 1*. If. Co. v. New Westminster Corp., 
30D.L.R. 505, (10171 AX’. 002; which affirmed (1915), 25 D.L.R 
28, 22 RX'.R. 247.

It. M. Macdonald, for appellant; boiujlas Armour, for respond
ent.

Macdonald, C.J.A. concurs with Galliher, J.A.
Gallihkh, J.A.:—1 would allow this appeal except as to the 

portion of lands comprising the right of way as shewn on the 
plan tiled and approved by the Minister of Railways, and also 
filed with the land registrar, being the lands referred to in the 
l>ook of reference also filed and approved—in all 0,325 acres.

Mr. Macdonald took to the sufficiency of the plan
as filed and approved, but 1 think that plan is a substantial com
pliance with the Act, and in any event is approved by the Minister. 
In reference to the balance of the lands, they are not in my 
opinion exempt.

1 would refer to the judgment of this Court in lie Canadian 
Northern PM. Co. and New Westminster (1915), 25 D.L.R. 28, 

•This case was only recently released for publication.
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22 B.C.R. 247 ; affirmed on appeal to the Privy Council, August 3 
1917 ; sub nom., Canadian Northern P.R. Co. v. New Westminster 
Corporation 36 D.L.R. 505, [1917] A.C. 602.

No plan of these lands having been filed or submitted for 
approval they cannot be said to form part of the railway, nor 
can they be classed as lands used in connection with the operation 
of the railway.

In the New Westminster ease, supra, their Lordships of the 
Privy Council in dealing with the interpretation of clause 13, 
sub-s. (e) of the agreement between the Province of British Colum
bia and the C.N.P.R. expressed themselves thus:

It is essential to the argument of the appellants that the Board should 
read the words “which form part of and are used” as including lands “acquired 
for the purpose of forming part of and being used,” but the words of the clause 
are in the present tense, “form part and are used,” and clause 9 of the agree
ment quoted in the judgment of McPhillips, J.A. (p. 49 of the record), gives 
the Government security over the property*of the company “acquired for the 
purpose of and used in connection with” the lines and ferry, thus shewing 
that the framers of the agreement, and the legislature which adopted the 
words of it, had in their minds the distinction between lands acquired for the 
purpose of being hereafter used and lands actually now used.

To read the clause in the way desired would be to add to it words which 
are not to be found in it, and it appears to the hoard that there is nothing in 
the context, or in the object of enactment, oi in the incorporated enactments, 
which make it necessaiy or justifiable to read in the necessary words.

The company are, no doubt, justified in bu>ing land which they expect 
they will want for the railway before getting their compulsory powers, aud 
they are probably in most cases acting providently in doing so, as they may 
have to pay more for the lands when they come to exercise their powers, but 
there seems no reason for giving the exemption to such lands as soon as they 
become the property of the company. They may remain for some time in 
use for the purpose for which they have previously been used. In this cast 
the lands are said to include some mills and such like buildings still being used 
as before. Why should they be exempt from taxation to cheapen the ultimate 
cost to the company of the lands required for their undertaking, when the 
public are neither getting the actual zailway, nor having it already in process 
of construction for their ultimate benefit? The benefit exacted to the public 
from the railway is, of course, the consideration for the remission of taxation. 
From the time the lands are definitely appropraited as part of the railway and 
taken from other uses there appears reason for the exemption, and at any rate 
it is then clearly given.

The appellants should have their costs of appeal.
McPhillips, J.A.:—I am of the opinion that under the judg

ment of the Privy Council no lands are exempt unless it is shewn 
that they are not used for other purposes—that is, per sc, the 
filing of the plan does not constitute exemption, and 1 must sax
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that the evidence to me is insufficient Ujton which to determine 
what portion should lie exempt; and 1 am of the opinion that there 
ought to be a new trial, or a reference, and a report back to this 
court upon the evidence as to what lands would come within the 
purview and meaning of the judgment of their Ix>rdships of the 
Privy Council, because it appears to me that they have unques
tionably determined this i>oint—that the mere filing of the plan 
is not in itself an exemption as to the area defined therein; and 
that being so, it is incumbent upon this court to determine what 
is and what is not exempt. Judgment accordingly.

CANADIAN NORTHERN PACIFIC R. Co. v. CITY OF VERNON.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, 
McPhillips and Eberts, JJ.A. November 5, 1918.

Taxes (§ IF—80) Railway pkoperty—What is—Exemption from taxa
tion—Evidence as to übe.

The plaintiff company having led evidence, defining and fixing a right- 
of-way so as primâ facie to bring it within the exemption fixed by (danse 
13 (e) c. 3, B.C. Statutes 1910), the agreement between the plaint iff 
and the Province of British Columbia. It is incumbent upon a eoqiora- 
tion seeking to tax a portion of such right-of-way to establish that such 
portion, declared to be exempt, was in use for other than railway pur-

[Canadian Northern P.R. Co. v. New Westminster (1915), 25 D.L.R. 
28; 22 B.C.R. 247; (1917) 36 D.L.R. 505, 11917] A.C. 602; Canadian 
Northern P.R. Co. v. Kelowna (ante p. 315), referred to.]

Appeal by defendant from a judgment of Macdonald, J. 
Affirmed.

Ladner, for appellant; Douglas Armour, for respondent. 
Macdonald, C.J.A.. and Martin, J.A., <tisn isrnl the appeal. 
McPhillips, J.A.: In my opinion, the appeal of the Corpora

tion of the City of Vernon, as well as the cross-apjieal of the1 ( ’ana- 
dian Northern Pacific R. Co., should lie dismissed. That is, I am 
of the opinion that, upon the evidence as adduct'd l>eforc the 
trial judge, Macdonald, .1.. arrived at the right conclusion. In 
passing I feel constrained to say that if the CorjHiration of the 
City of Vernon was in a position to shew that any ixirtion of the 
right-of-way declared to lx* exempt by the judgment appealed 
from was in use for other than railway purpose's, within the mean
ing of the judgment of their Lordships of the Privy Council in 
Canadian Northern Pacific R. Co. v. New Westminster' (1915), 25 
D.L.R. 28, 22 B.C.R. 247, (1917] A.C. 602; 36 D.L.R. 505, it 
was incumbent upon the eor]X)rntion to have established this— 
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the railway company having led evidence defining and fixing its 
right-of-way, prima facie, the statutory exemption was operative, 
and without, evidence to the contrary, the declaratory judgment 
that the right-of-way as shewn on the plans duly approved and 
registered was exempt from taxation was rightly made. I was of 
the opinion that a new trial should Ik* had in the Canadian Northern 
Pacific R. Co. v. Kelou'na* (as yet unrejiorted), hut that action was 
tried and the appeal therein was standing for judgment during the 
prosecution of the appeal to the Privy Council in Canadian North
ern Pacifie R. Co. v. New Westminster, supra. The* trial of the 
present action having taken place after the judgments in ln>th of 
the alxive-mcntioned actions, it is to he observed that the defence 
offered no satisfactory evidence whatever in justification of the 
assessment of the lands comprised in t.he right-of-way to which 
lands only the judgment appealed from extends.

In view of the facts and circumstances, therefore, and the 
advantage of knowing at the time of the trial and for a consider
able time prior thereto, what parcels of land comprised in the 
right-of-way would not he exempt (if any) within the language of 
Sir Arthur Channell, who delivered the judgment of their Lord
ships of the Privy Council in Canadian Northern Pacific R. Co. v. 
New Westminster, supra, no forceful position is made out in the 
present case for the direction of a new trial ujHin any such ground. 
It may Ik* further remarkwl that the notice of appeal of the cor
poration does not ask that a new trial he directed. In any case 
I consider that the present case is not one requiring any such 
order to Ik* made.

Then it was also submitted that the railway company not 
having appealed to the municipal Court of Revision, the present 
action was not maintainable. It is only necessary upon this point 
to refer to Toronto R. Co. v. Toronto, [1904] AX’. 809, at 815, 
followed by this court in North Com chan v. Hawthornthwaite (1917). 
42 D.L.R. 207. The head-note of the Hawthornthwaite case* reads 
as follows :—

If an assessment of land is illegal the person assessed is not compelled 
to iesort to the remedy of an appeal to the Courts of Revision, but may resist 
an action under the Municipal Act (B.C. (1914), c. 52, s. 275) to recover the 
taxes:—
and the statute law under consideration by their Lordships of the 
Privy Council in the Toronto R. Co. v. Toronto, supra, was similar

*Sec p. 315 ante.



44 D.L.R.I Dominion Law Reports. 319

Canadian-
Northern

ha'o

Vekno.v.

in terms to tin1 2 It. (\ Munici|>;il Act. The particular line of rail
way authorized to lx* constructed (see* Canadian Northern Pacific 
Railway (extension Act, 1912, c. 32, Statutes of B.C., 1912), the 
right-of-way of which has lieen, hy the trial judge, declared exempt 
from taxation, is exempt from taxation hy statutory exemption 
until July I. 1924. (Sooc. 3, statutes of B. (\. 1910, schedule 13K,
"Canadian Northern agreement.”)

Now, in my opinion, the onus which rested upon the corpora- M.-Phiiiips, j.a. 
tion, of displacing this statutory exemption, was not discharged, 
and the eor|>oration has failed to shew that the trial judge arrived 
at a wrong conclusion. Likewise*, the railway company has faded 
to shew that the trial judge should have granted a more extensive 
exemption. 1 do not consider it necessary to add anything more 
in the wav of reasons for judgment u|x»n this appeal further than 
to say that, having had the opportunity to read the judgment of 
my brother Martin. 1 wish to say that 1 am in agreement with 
all he has said. In the result, in my opinion, I Kith appeals should 
stand dismissed, and the judgment of the judge affirmed.

Kbehth, J.A.: 1 would dismiss the appeal. Ebert*, ja.
A ft i tea l dismissed.

CANADIAN NORTHERN PACIFIC R. Co. v. ARMSTRONG. B. C.

McPhilliph, J.A.:—The reasons for judgment given hy me in C. A.
Canadian Northern Pacific It. Co. v. City of Vernon are equally MoPhiiiip*. j.a. 
applicable to the appeal in this action. I would, therefore, dis
miss the appeal, and being in agreement with my brother Martin, 
would also dismiss the cross-appeal.

Macdonald, C.J.A.. Martin and Kberts. JJ.A., dismissed 
the appeal. A ppeal dismissed.

Macdonald, 
C.J.A. 

Martin. J.A. 
Eberts, J.A.

WHALLEY v. VANDERGRAND.

Saskatchewan Court of Appeal, Sir Frederick Haultain, C.J.S., Newlamls, 
Lamont ana Elwood, JJ.A. December tl, 1918.

1. Appeal (I VII M—536)—Misapprehension of evidence by trial judge
—Reversal of judgment by appellate court.

Where it is evident that a trial judge hns misapprehended the evidence, 
an appellate court will reverse his finding and give judgment in accord
ance with the weight and reliability of the evidence.

2. Animals (§IC—26)—Injury by trespassing—Liability of owner.
The owner of an animal in which by law the right of property can 

exist, is bound to take care that it docs not stray onto the land of his 
neighbour, and is liable for any trespass it may commit, and for the 
ordinary consequences of that, trespass.

SASK.

C. A.
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Appeal l»v plaintiff from the* judgment at the trial, dismissing 
an action for damages for injuries caused by being kicked by 
defendant’s colt. Reversed.

//. K. Satupmn, K.C., for appellant; N. H. Craig, for respond
ent.

Lamont, J.A.: The plaintiff’s claim is for damages sustained 
through being kicked by the defendant’s colt.

The plaintiff is ü »ioy, 16 years old, living with his mother on 
her farm. He claims that on May 3, 1916, lx*ing then in the 
employ of his mother, he, in the performance of his duty, mounted 
a horse and rode out to the field for the purpose of rounding up 
and bringing to the barn a mare and 3 colts. When he got to the 
field he found there, not only his mother’s animals, but two colts 
belonging to the defendant, one of which was a sorrel. The 
defendant’s colts were about 12 ft. from the animals lielonging to 
the plaintiff’s mother. Into this space the plaintiff says he rode, 
when the defendant’s sorrel colt turned and kicked out with liotli 
hind feet and caught him on the leg. The colt kicked a second 
time, but the plaintiff slipped off and the horse he was riding 
received the blow. The boy called for his mother. She heard 
him and came, but could not carry him home. She then went for 
a neighlxmr, one Charles Hayes, who carried the lioy to the house 
and then went for a doctor, who found that the Itoy’s leg had i»een 
fractured.

The trial judge dismissed the ac ion. He did so on the ground 
that the evidence of the plaintiff was unreliable. His chief reason 
for holding it to lie unreliable was because he was contradicted by 
the evidence of the doctor who attended him the night he was 
injured. The plaintiff testified that he told the doctor when In
carne that his injury was caused by a kick. The doctor testified 
that on the occasion of his first visit he was unable to find out 
either from the boy or his mother the cause of the injury. In 
giving judgment—which he did at the close of the case—the trial 
judge makes the following otwervations:—

The evidence of the doctor contradicts both the boy and the mother, and 
it is on his evidence that I place the strongest stress because I cannot see any 
possible suggestion as to why he should not tell the truth. Whatever sugges
tion theie might be of Hayes favouring the plaintiff or being an enemy of 
the plaintiff there has not been any suggestion of the doctor being biased in 
any way. The doctoi says he could not find out i.hat night the cause of the 
trouble, neithei the young man nor the mother told him how it happened. It
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was his business to find out so as to know how to treat the accident. If his 
evidence is true then the plaintiff’s evidence is not true because the plaintiff 
says he told the mother that night that he was kicked by Yandergrand’s 
sorrel mare and he also told Hayes. Now had he told his mother that night 
the doctor would not have had ary trouble finding out, not from himself, 
but from the mother. I am not at all surprised that the boy himself, suffering 
as he was from pain, would not be in a position to answer the doctor’s in
quiries, but the mother was there and ready to answer anv questions she 
knew, and if she had known that night she certainly would have told the 
doctor. I cannot think that the boy’s evidence is true in that respect and 
not being true in that respect it casts a great deal of doubt on the main question 
here for us to find out, that is whether the defendant’s horse actually did the 
kicking.

In my opinion the trial judge clearly misapprehended the 
evidence. With reference to the witness Hayes the judge says:—

I see no particular reason for disbelieving Hayes and I have searched in 
vain. I have perused Hayes’ evidence very carefully and watched him on 
the witness stand, and I cannot see any reason for discrediting Hayes’ evidence 
and if Hayes' evidence is true, that is another reason for disbelieving the boy.

The boy testified that when Hayes came to him he told him 
that he had l>een kicked by Joe Vandcrgrand’s colt. Hayes says 
he told him that lie had been kicked, but did not say it was the 
defendant’s volt. Hayes, however, says when he went for the 
doctor lu* told the doctor that the Ikiv had liecn kicked.' Further, 
lie* says that in presence of himself and the boy’s mother the 
doctor on the occasion of his first visit -asked the lxiv where he 
was when he got kicked. In this Hayes is corroborated by the 
boy and his mother. Hayes was a witness for the defence. If 
Hayes' evidence is to be lielicved—and the trial judge says that it 
is then the* doctor did know on the occasion of his first visit that 
the Ixiy's injury had been caused by a kick, and his evidence to 
the contrary was not in accordance with the fact.

The testimony of the doctor and of Hayes are so diametrically 
opposed on the point which led the trial judge to reject the testi
mony of the boy, that it is quite clear he was under a misappre
hension as to the effect of the evidence of one or the other, other
wise lit* could not have reached the conclusion that both were 
credible.

After the judge* had given his judgment, counsel for the defence, 
who, apparently, was not under any misapprehension as to the 
effect of the evidence, asked the judge if he would feel like express
ing an opinion generally as to the demeanour and credibility of 
the plaintiff's witnesses, in case an appeal should In* taken on the
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faets. TIh* judge then stated that, on aeeounl of the !jov’s 

demeanour in the witness stand, and his evidence generally, he 
did not consider him worthy of lielief at all.

The demeanour of the boy can have no IxNiring upon the evi
dence of llayes that the doctor knew on his first visit that the boy 
had Ijeen kick<*d, and, as this was the point ujkhi which the judge 
placed the most reliance in reaching the conclusion that the boy’s 
evidence could not l>e relied upon, the finding cannot stand.

Some of the evidence given by the doctor would lend colour 
to the view that, in saying he could not find out from either the 
boy or his mother the cause of the accident, he was not referring 
to the mere fact that the injury was eaustxl by a kick, but meant 
that he did not learn that it was the defendant’s colt that did the 
kicking. After he had sworn that neither the hoy nor his mother 
told him how the accident happened, he was asked this question: 
“ Did they ever tell you?” To which he replied t hat on his second 
or third visit they told him that Vandergrand's horse* had kicked 
the plaintiff in the leg. On re-examination he was asked what 
the boy or his mother said when he asked them as to the cause of 
his injury. His reply was:—

I could not exactly remember what answei they gave me, all I know was 
that I did not know that this horse was blamed for producing the injury until 
I went back again.

In addition, his evidence shews that he had very little recollec
tion of the occurrences in connection with his first visit. He could 
not remember if he made his visit at 8 o’clock in the evening or 
after midnight. He had no recollection of how he went out to the 
plaintiff’s plaee, if he went alone or if someone took him out : 
whether he drove his own car or went in another auto. When 
first asked what time he reached Whallcy’s place, he said 8 o’clock, 
but when asked if he would contradict Hayes should he say that 
it was after midnight and that he had lx*en employed on another 
case until midnight, he replied that he would not contradict Hayes 
as he had no recollection of it.

In view of the doctor’s inability to recollect any of these occur
rences, and his admission that he was not prepared to contradict 
Hayes should Hayes’ recollection In* different from his own, the 
proper conclusion in my opinion from the evidence is, that Hayes' 
statement that the doctor did know the lx>y had lx*en kicked is 
correct, but that it had escaped his mind along with these other
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occurrences. As there wits nothing in the evidence to raise a 
suspicion that it was a horse belonging to the plaintiff's mother 
that kicked him, t! hiding, in my opinion, should have l>een that 
the plaintiff was kicked by the defendant’s colt.

The next point to lx* considered is, whether or not the defendant 
is liable for the injury done by liis colt.

In my opinion he is. The colt was admittedly a trespasser. 
He got onto the land of the plaintiff's mother through an opening 
in the defendant’s fence which the defendant had neglected to 
repair. Furthermore, a by-law of the municipality prohibited 
horses from running at large Iretwoen April 15 and November 15.

The liability of an owner of a domestic animal is laid down in 
Cox v. Burbidyt (18t>3), 143 E.R. 171, 13 (ML (N.S.), 430: at 
p. 438, Williams. .1., says:—

I apprehend the general rule of law to be perfectly plain. If I am the 
owner of a annimal in which by law the right of property can exist, I am 
bound to take care that it does not stray into the land of my neighbour, and 
1 am liable for any trespass it may commit, and for the ordinary consequences 
of that trespass. Whether or not the escape of the animal is due to my 
negligence is altogether immaterial.

The s:tme principle is laid down in vol. 1. Halshury. p. 375-0. 
in these words:

The owner of animals domitœ nalum is bound to keep them under control, 
and is liable, if they escape, for such damage as it is ordinarily in their nature 
to commit. . . . The liability is limited to the reasonable and natural 
consequences of the animal escaping.

It was argued by counsel for the defendant that the damages 
claimed were too remote, as it could not be reasonably contem
plated by the defendant that the colt would kick the plaintiff.

In lm V. Mv (IMS), IS (ML (X.s.) 722, 144 I Mb MB, the 
defendant’s mare strayed from his close through defective fences, 
which it was defendant’s duty to repair, into a field of the plaintiff’s 
in which was a horse. The animals quarrelled, and the result was 
that the plaintiff's horse received a kick from the defendant’s mare 
which broke his leg and he was necessarily killed. It was held 
that the defendant was responsible for his mare's trespass and that 
the damage was not too remote.

On this point the author of Halshury’s Laws of l'ngland, 
p. 37(1, says:—

It is naturally to Ire expected that when cattle, sheep, poultry, and the 
like, stray into a neighbour’s land or garden, they will devour his grass, corn 
or vegetable produce, and their owner is liable for the damage. It is in the
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ordinary course of nature that one horse should kick another, especially a 
strange one, when loose in a field, and the damages ate not too remote. . . . 
It is not, however, in the ordinary course of nature for horses to kick human

Wh alley beings.

Vandek- -^n owner is, therefore, presumed to know that if his horse
qband. strays into his neighbour's field in which his neighbour's horse is, 

ixmont.j.A. that it is quite probable the horses will kick at one another, and I 
think the same principle applies whether the neighljour’s horse is 
running loose or whether someone is upon its back. As it is not 
in the nature of a horse to kick a human being, but is in its nature 
to kick another horse, the presumption is that the defendant’s 
colt was kicking at the horse the plaintiff was riding. The defend
ant knew that the plaintiff frequently rode on horseback. It is 
quite customary in this country to ride horses when bringing home 
horses or cattle.

I am, therefore, of opinion that the damages claimed are not 
too remote. As damages, 1 would allow the plaintiff 5 months’ 
wages at $40 jht month: $200; doctor’s bill: $C(): general dam
age: $250; in all, $510.

The appeal, in my opinion, should be allowed with costs; the 
judgment below set aside, and judgment entered for the plaintiff 
for $510 damages, and costs.

Havltain, C.J.S., and Klwood, J.A., concurred with Lamont,Haultain, C.J.8.
El wood, J.A.

J.A.
New lends, i a. Newlands, J.A. (dissenting) : The infant plaintiff was injured

by a kick from a horse and, by his next friend, brings this action 
for damages. He says the defendant's horse kicked him. He is 
the only one who can give evidence on this |x)int. He is cor
roborated as to the hoi-se l>eing there at the time. He says he 
told his mother and Hayes that it was defendant’s horse that 
kicked him. His mother corroliorates this, but Hayes says he 
did not tell him. The doctor says he could not find out that 
night how the accident happened. I do not, however, put much 
confidence in the doctor’s evidence, because he can neither remcm- 
ber who drove hint to plaintiff's house nor what time he got there. 
He thinks about 8 o'clock. Hayes says he drove him there, and 
it was between 12 and 1 o’clock. The case, therefore, depends on 
the boy's evidence, and he is contradicted on a material point by 
Hayes, who the trial judge; finds to be an independent witness 
and one whom he believes. If the boy is not tolling the truth
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when he says he told Hayes that the defendant’s horse kicked 
him—and Hayes says he is not -and as the trial judge says he 
does not believe the Iwiy's evidence, then I do not see how this 
court can upset the finding of the trial judge. He having found 
for defendant on contradictory evidence, I think his finding should 
1ni sustained, and the appeal dismissed with costs.

A Pinal allouai.

Re LANDS A HOMES OF CANADA: ROBERTSON’S CASE.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart and 

twlerton, JJ.A. December 10,1918.
Companies (§ IV—156)—Meetings op oppicebs—Outside of province of

INCORPORATION—LEGALITY OF.
Where meetings of members or directors of a company relate to the 

internal affairs of the company onlv or to transactions in the province 
of incorjioration the mere holding of such meetings in another province 
is not carrying on business outside the boundaries of the province of 
incorporation in a manner that transcends the limitation to provincial 
objects imposed on the company by sec. 92 of the B.N.A. Act. The 
receipt of applications for shares in the company and the issue of such 
shares to applicants may take place outside the province because such 
transactions do not of themselves involve extra-provincial objects.

(Bonanza Creek Gold Mining Co. v. The King. 26 D.L.R. 273; 
[1916] A.C. 566, discussed.]

Appeal from an order of Macdonald, J., sustaining an order 
of the referee placing appellant’s name on the list of contributories 
under the Winding-up Act, R.S.C. 1906, e. 144. Affirmed.

/•’. .If. Burbidqe, K.(\, and Hugh Mackenzie, for appellant, con
tributory; (i. A. Elliot', K.('., for respondent, liquidator.

Perdue, —I have read the judgment of my brother
Cameron and am quite in accord with his conclusions. There are 
one or two jKiints ui>on which 1 would like to comment briefly.

On March 5, 1912, the company obtained from the Lieutenant- 
f iovernor-in-Council of the Province of Manitoba a license to 
carry on its business in that province, pursuant to e. 10 of the 
statutes of Manitoba passed in 1909. The memorandum of asso
ciation of the company purports to authorize it to carry on its 
business in any part of the world: S<v clause 3, sub-clause (w). 
Clause 87 of the B. (\ Companies Act, R.S.B.C., 1911, c. 39. is 
to the effect that a company formed under the Act may by writing 
under its common seal empower any person as its attorney to 
execute deeds outside the province. S. 88 of the same Act declares 
that
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A company whose objects require or comprise the transaction of business 
in foreign countries may, if authorised by its articles, have for use in any 
territory', district or place not situate in the province an official seal, etc.

The Act clearly contemplates and confers on the company 
the capacity, in so far as it may, of accepting extra-provincial 
powers and rights. We should assume that the legislature, in 
conferring this capacity, intended that the company should apply 
for and obtain from the proper authority outside the province 
power to carry on business within the territory over which that 
authority extended. Statutory provision has lam made in 
British Columbia and in the neighbouring provinces for granting 
licenses to extra-provincial companies and enabling them to earn 
on business in the province granting the license. It is reasonable 
to infer that the intention of lx>th the statute and the memoran
dum of association was to permit operations outside the province 
if power for the purpose were obtained ab extra*. In this view the 
company would In* endowed with a capacity to accept extra- 
provincial powers. This would bring the ease within the prin
ciple to that effect enunciated in Bonanza Creek Cold Mining Co. v. 
The King (1016), 2b D.L.R. 273. I would, therefore, conclude 
that, after the Manitoba license had been obtained, the company 
was authorized and empowered to carry on business in that 
province.

In regard to holding meetings of the members or of the direc
tors outside the province, I can find only one provision in the Act 
which affords assistance. S. 72 (3) declares that “every general 
meeting of the company shall l>c held within the province.” This 
restriction applies only to annual general meetings. The inference 
is that other meetings may be held elsewhere than within the 
province. Expremo uni us exdusio ext alter ins. For the applica
tion of this maxim in construing the meaning of statutes, reference 
may lx* made to the following cases: Gregory v. Den Anges (183b'. 
3 Ring. NX’. 85, 132 E.H. 342; Att'y-Gen'l v. Sillem (1864), 10 
H.L.C. 704. p. 727; 11 E.R. 1200; Newton v. Ilolford (1845). 
0 Q.B. 021. 115 E.R. 347; Watkins v. G.NM. Co. (1851), 16 Q.B. 
001, 117 E.H. 1150.

If an extraordinary general meeting, or any meeting except 
the annual general meeting is held outside the province the Act 
does not say what consequence shall follow. By s. 72 (1) it is 
enacted that a general meeting shall lx» held once at least in every
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calendar year, and if it is not so held, a |x*ualty i* imposed on the 
company and every director, manager, secretary and other officer 
who is knowingly a party to the default. No such consequence 
follows a breach of suh-s. 3 of the same section. The last men
tioned sub-section would appear to be directory onl>. I would, 
therefore, conclude that if a general meeting is held outside the 
province and all the shareholders attend, or are represented at 
the meeting, and no objection is taken, they would 1m* bound by 
what is done at the meeting.

On four different occasions l>etween January 5, 1012. and 
August 20, 1012, the appellant Robertson applied for and obtained 
shares in the company. In January, 1014, he was elected a direc
tor of the company and acted in that capacity. In January, 1015, 
he was again elected a director and continued to act in that capacity 
up to the last meeting of directors recorded in the minute Ixxtk as 
of March 27, 1015. He attended several meetings of shareholders 
personally and took part in the proceedings. He paid a call of 
20% on his shares in Decern 1m‘I', 1013. He received a cash dividend 
of 25% on his shares in June, 1012. In Lindley on Companies 
(1002), p. 70, the aw of estoppel as against a shareholder is 
stated as follows:—

If the allures can, under any circumstances, legally exist, then, however 
improper their issue may have been, the company and the holdei of them 
may be estopped from denying theii existence and the holding of them by 
him; but if they cannot legally exist, the iierson taking them cannot, by 
estoppel or otheiwise become a member in resjiect of them.

It cannot be said that the shares issued to the had
no legal existence. 1 would further add that all of the 25 shares 
held by him, except one, were d for by him and issued to 
him after the company had obtained its license to carry on busi
ness in the Province of Manitoba.

The apical should lx* dismissed.
Camkhon, J.A :—An application by the liquidator to place 

Thus. S. Rolx*rtson on the list of contributories under the Winding- 
up Act, R.8.C. 1901», was granted by the referee whose order was 
sustained by Macdonald, J., from whose decision this appeal is 
taken.

The company was ineorjxirated Septemlx*r 11, 1911, by memo
randum of association régis ; -red under the Companies Act of 
British Columbia, R.S.B.C. 1911, c. 39, by which the capital was 
fixed at $25,(XX), divided into shares of $10 each.
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The minute Ixiok of the company shews that the first meeting 
of the stockholders was held at Victoria, September 13, 1011, 
where, by resolution, the capital stock was increased to $1,000,(XXI, 
in shares of $10 each.

The second meeting of stockholders, according to the minute 
book, was held at Winnipeg, in this province, Novemlier 18, 1911. 
It is stated : “This meeting was called by Mr. Stewart (the presi
dent) waiving all notices, iiersonal notice having lieen given. All 
stockholders present." The former resolution fixing the capital 
stock at $1,000,000 was rescinded and the same was fixed at 
$100,000 in shares of $100 each.

A copy of extract of minutes of the company certified to by 
the registrar of joint stock companies, produced before us and 
admitted, refers to the meeting of November 18, 1911 (as there 
was no other meeting in that month) and sets forth a resolution 
which makes no reference to the former resolution passed at the 
meetings held in September fixing the capital stock at $1,000,000. 
but purports to rescind the resolutions of Scptemlier, 1911, fixing 
it at $25,000, which it increases to $100,000.

The third stockholders' meeting was held December 1, 1011, 
at wliich the minutes state: “All the stockholders were present,'' 
and a resolution was passed thereat authorizing the increase of 
the par value of the shares from $10 to $100.

According to a certified copy from the registrar of joint stock 
companies of British Columbia, filed, a resolution was passed by 
the directors at a special meeting held on December 15, 1911, 
“pursuant to special resolutions of the company in general meet
ing passed on Novemlier 18, 1911, and Decemlier 1, 1911, increas
ing the nominal capital to $100,000, divided into 100 shares of 
$100 each.”

By s. 48 of the Act a company, if authorized by its articles, 
may increase its share capital hv the issue of new shares and con
solidate and divide its shares into shares of a larger amount than 
its existing shares.

By s. 53 share capital may be reduced by special resolution but 
the consent of the court is required. Nothing of the kind was 
done in this case, but, as will be seen, it was not requisite.

By s. 77 the requirements of an extraordinary and a s|>ccial 
resolution are set forth. The latter is sulistantiallv an extra-
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ordinary resolution confirmed by a subsequent meeting of which 
notice has Iran given, after the lapse of 14 days.

By art. 41 (to be read as part of the memorandum, and with 
the provisions of s. 48 above) the directors may, with the sanction 
of an extraordinary resolution, increase the capital stock of the 
company.

By art. 44, the company may, by special resolution, consoli
date and divide its share capital into shares of larger amounts 
than those previously existing.

In the result:—(1) An increase of the capital stock mus.t be 
made by a resolution of the board of directors with the sanction 
of an extraordinary resolution. (2) A consolidation and division 
of the share capital into shares of a larger amount than its existing 
shares must be made by special resolution, i.e., by a resolution 
passed in the same manner as an extraordinary resolution and 
confirmed at a subsequent general meeting.

Now let inc deal, first, with the shareholders' resolution of 
September 13, 1911, increasing the capital stock from $25,000 to 
$1,000,000. There appears in the records no resolution of the 
l>oard of directors authorizing this shareholders’ resolution as 
required by the articles. It was, therefore, inoperative and void, 
and we can eliminate this incident from consideration.

The way was then clear for the passing of the extraordinary 
resolution of November 18, by which the original capital of $25,- 

'000, as it still stood, was increased to $100,000. And this resolu
tion was duly acted on by the directors on December 15, 1911. 
This increase is, therefore, in accordance with the articles.

The consolidation and division of the shares into shares of a 
larger denomination by the resolution of November 18 was con
firmed by the meeting of shareholders held December 1, 1911, 
whereby it became a special resolution under s. 77 of the Act, so 
that this proceeding was entirely regular, save for the objection as 
to the time. The directors, at the meeting of December 15, rati
fied this resolution.

It was objected that the time between the resolution passed 
on November 18 and the confirmatory resolution of December 1 
was insufficient. But, in such a case, where the mater dealt 
with affects the shareholders only, the requirement as to time can 
be waived by them. See Thompson on Corporations, secs. 824, 
825.
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There was some discussion a* to the meaning of the alterations 
apparent on the fare of the record of the meeting of Novcml>er 18, 
hut we ran infer no wrongdoing, and must take these alterations 
as having l>een made to aecord with the facts.

-Attention was also railed to the form of the resolution as it 
appears in the certified copy where no reference is made to the 
increase as proposed at the meeting of SepU'nd>er 13, to *1,0tK),000, 
set nut in the record in the minutes. But that proposed increase 
was never authorised by the directors, ami was and can Ik- dis
regarded as 1 have indicated, and it was, therefore, unnecessary 
to mention it in the resolution transmitted to the registrar. The 
proposed resolution of Septemlier 13 was clearly of no effect. The 
original capita! stock of 125,000 remained unaffected, and its 
increase to 1100,000 was duly authorised by the shareholders and 
by the directors.

It was further objected that under s. 72 (3) of the Act, these 
meetings were invalid as not having lieen held within the Province 
of British Columbia. This provision is, in my opinion, however, 
restricted to the annual general meetings which are referred to in 
that section and cannot affect the meetings in question.

Certain further objections were taken, based on the entries in 
the stock register and on other considerations that the statements 
in the minutes as to the presence of all the stockholders were con
trary to the fact. These minutes are evidence of the proceedings 
by s. 79, and the presumption is that they are correct. It must 
not be lost sight of that it is immaterial whether the shareholders 
are present in person or by proxy.

My conclusion is that the resolutions which are questioned 
were regularly passed under the memorandum, the statute and the 
articles, and are sufficient for the purposes thereof, and that the 
shares, subsequently issued pursuant thereto, were validly issued 
and are not open to attack on this ground.

In this view, it is not necessary to deal with the question of 
estoppel. If there was any irregularity in the proceedings, such 
as was contended, 1 concur in the opinion expressed by the referee 
that ltolM-rtson acquiesced in and accepted the position of share
holder.

It was argued that, on the authority of bonanza ( rttk llnhl 
Mining Co. v. The King. |l»lti| I A.O. 566. 26 D.I..H. 273, all the
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acta and transactions of the company outside of British Columbia 
woiV invalid. It was then1 held that he B.N.A. Act confines the 
jwiwers and lights which a legislature can liestow u|x>n a company 
to powers and rights exercisable within the province, but that 
<l<H‘s not preclude the legislature from legislating so as to create a 
corporation with this general capacity. Here, we have the pro
vision in the memorandum giving the company power “to do any 
or all of the alxive things in any part of the world” under tin* Act 
which authorizes the incorixiration of any five or more jx-rsons 
“associated for any lawful object.” which can exercise all the 
functions of an incorporated company under s. 2fi (2). This smns 
to me to give ample authority for holding that the lcgislatun- 
intended to confer the capacity to exercise extra-provincial powers. 
“The capacity of such a (provincial) company may lx* limited to 
capacity within the province, either Ix-eause the memorandum of 
association has not allowed the company to exist for the- pui|x>xe 
of carrying on any business outside the provincial Ixmndaries. or 
because the statute, under which the incorporation took place, 
did not authorize, and then-fore excluded, incorporation for such 
a purpose.” lord Hah lane, at pp. 284-5 of the Honanza ('reek case. 
It appears* to me that the B. C. Act and the memorandum there
under have conferred upon the company a capacity analogous to 
that of a natural person to the same extent as if it had used the 
explicit terms of the recent Manitoba legislation, c. 52, 7 (leo.Y. 
If. on the other hand, the shareholders' and directors* meetings 
cannot lx- considered as carrying on business, the case^i not one 
that comes within the inhibition laid down in lord Haldane's 
decision, and such meetings are not open to impeachment on this 
ground.

It was urged that, if Robertson is to lx- placed on the halting 
of a shareholder, the court ought to stay j|y-se proceedings, inas
much as he is both a cnxlitor as a debenture holder as well as a 
debtor whose unpaid calls an- subject to the lien of his delx-ntures, 
and that there must necessarily be an ultimate set-off of these 
respective claims. But, whatever might lx- the position if then- 
wen- no other cn-ditors than these debenture holders, this argu
ment cannot arise here when- there are other cmlitors. This is 
not the stage of the pnx-ctnlings at which the assets of tlx- com
pany are made known and settled, or where tin- precise rights of
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tilt* (IvInniUu v holders or of their possible assignees are to be deter
mined, or the rights and priorities of the debenture holders or their 
assigns and the other creditors with respect to each other an- to 
l>e fixed. These and other questions that it is now impossible to 
foresee may arise, and it seems to me quite out of tin1 question to 
accede to tin* request for a stay.

The appeal must l>e dismissed.
Haooaht and Fvllekton, .1.1.A., concurred in dismissing 

appeal. .1 ppenl dismissed.

THE KING v. BARRON.
Saskatchewan Court of Appeal, Sir Frederick Haultain, C.J.S., Lament 

and Elwood, JJ.A. December 21, 1918.

Sedition ($ 1—20)—Seditious words—Evidence or previous statements
—INTENTION.

On a charge of uttering seditious words, evidence as to previous state
ments of the accused are admissible to prove intention. The words, 
“Every-one who gives to the Red Cress is crazy. If no one would give 
to the Red Cross the war would stop. The other country wxmld beat 
this country if no one would give to the Red Cross,” held, under the cir
cumstances in which they were spoken, to be seditious as being calculated 
and intended to stir up discontent and disaffection among His Majesty's 
subjects.

[Makin v. Att'y-Gen'l for New South Wales, [1894] A.C. 57 : Reg. v. 
Hums (1886), 16Cox. C.C. 356; Hex v. Trainor (1917), 33 D.L.R. 65S. 
referred to.)

Case stated by McKay, J. on the conviction of accused on a 
charge of uttering seditious words. Conviction affirmed.

H. E. Sampson, K.C., for the Crown; W. M. Blain, for the 
accused.

Haultain, C.J.S.:—The charge against the accused in this 
case was:—
that he did utter seditious words, to wit, “Everyone who gives to the Red 
Cross is crazy. If no one would give to the Red Cross the war would stop. 
The other country would beat this country if no one would give to the Red 
Cross.”

On this charge the accused was tried by McKay, J., with a 
jury and convicted. In the course of the trial, the trial judge 
admitted evidence as to the previous statements of the accused.

The following questions have been submitted by the trial 
judge for the opinion of the Court:—

(1) Does the amended charge disclose any indictable offence? (2) Are 
the words in the amended charge, sworn to have been used by the accused 
under the circumstances set out in the evidence, seditious? (3) Was the 
evidence of Mike Haliuk as to previous statements of the accused admissible 
to prove intention?
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1 will deal with 3 first : By s. 134 of the Criminal ( ode "every
one is guilty of an indictable offence . . . who speaks any sedi
tious words.” “Seditious words” are defined by s. 132 as “words 
expressive of a seditious intention." In this case, the intention 
of the accused was of the essence of the offence and a very import
ant issue before the jury, and on the authority of Makin v. Att’y 
(ien'l for New South Wales, [1894] AX'. 57,63, the evidence of 
previous statements of a similar character vas properly 
admitted. Sec also V Hals., pp. 380-1.

1 would, therefore, answer 3 in the affirmative.
As to the 1st and 2nd questions. A seditious intention has 

been defined hv Sir James Fitzjames Stephen in his Digest as. 
among other things, “an intention to raise discontent or dis
affection amongst Her Majesty’s subjects. ” This definition was 
approved in Reg. v. Hum* (1886), 16 Cox C.C. 355. at p. 360.

W ere then the al>ove words calculated or likely to raise dis
affection among His Majesty’s subjects?

In the case of Rex v. Trainor (1917), 33 D.L.H. 658.Stuart. J., 
pointed out the distinction between the mere expression of a dis
loyal or unpatriotic opinion, and the uttering of seditious words 
calculated to raise disaffection amongst His Majesty’s subjects. 
The facts of that case lent point to the distinction. There, the 
alleged seditious words only amounted to the expression of an 
opinion, in a chance conversation, that (iermany was justified 
—as a measure of war— in sinking the “ Lusitania.” It was only 

an expression of opinion on a past event. There is more than an 
expression of opinion in this ease. It is not the mere expression 
of a hope that the enemy will win the war. The accused, accord
ing to the evidence, made statements more than once which may 
lie reasonably assumed to have lieen intended to dissuade his 
hearers from contributing to the Red Cross Fund for the avowed 
purpose of enabling the enemy to win the war. If such was his 
intention, it was surely his intention to create disaffection amongst 
His Majesty’s subjects. Disaffection is defined in the New English 
Dictionary as “political alienation or discontent; a spirit of dis
loyalty to the government or existing authority.”

To stir up a spirit of disloyalty, even by a mercenary apjieal, 
leading to action or inaction in favour of the enemy, is, in my 
opinion, equivalent to raising disaffection.

23—44 d.l.r.
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El wood J.A. On October 8, last, the accused was tried l>efore 
McKay, J., and a jury on the following charge, namely : 
that he, the said William Barron, at or ntai Birmingham, in the said province,

Blwood, l.A. on or about the 10th day of June, 1918, did utter seditious woids to wit: 
“Everyone who gives to the Red Cross is crazy. If no one would give to the 
Red Cross the war would stop. The other country would beat this country 
if no one would give to the Red Cross,” contrary to the Criminal Code of 
Canada.

The accused was convicted of the charge.
During the trial, the trial judge admitted the evidence of Mike 

Haliuk as to previous statements of the accused to shew his inten
tion in speaking the words with which he was charged. The 
trial judge submitted the following questions for the opinion of 
this court :—

Does the amended charge disclose any indictable offence? (2) Are 
the words in the amended charge, sworn to have been used by the accused 
under the circumstances set out in the evidence, seditious? (3) Was the 
evidence of Mike Haliuk as to previous statements of the accused admissible 
to prove intention?

In the case if Rex v. Uiesinger (1917), 32 D.L.R. 325, 27 Can. 
Cr. ('as. 53, Brown, J., in delivering the judgment of the Court, 
is reported as follow s, p. 330 :—

The conclusion that I arrive at from the foregoing cases is, that the words 
complained of constitute a seditious libel if they are expressive of a seditious 
intention, and that they are expressive of a seditious intention if they are 
both calculated (likely) and intended to stir up and excite discontent and 
disaffection among His Majesty’s subjects. If the words are not calculated 
to have the alleged effect, there is no libel, and if they are not intended to have 
that effect they are not seditious; if they are both calculated and intended to 
have the effect alleged, then we have a libel that is seditious.

The intention of the words spoken by the accused was to dis
suade people from giving to the Red Cross. It is immaterial, in 
my opinion, whether or not the giving to the Red Cross would In* 
of assistance to this country in the prosecution of the war. The 
expressed desire of the accused was that Germany shbuld win the 
war, and his expressed desire was, in effect, that no effort should 
be made w hich would assist the war and which would be of assist
ance to this country in the prosecution of the war. These words, 
particularly under the circumstances under which they were 
uttered, in my opinion, “are both calculated (likely) and intended 
to stir up discontent and disaffection among His Majesty’s sub
jects.”



44 D.LJt.1 Dominion Law Reports. 335

No objection was made before us as to the trial judge’s charge, 
and I must assume that he properly charged the jury as to what 
is necessary in order to constitute a seditious libel, and also as to 
the intention of the accused with respect thereto, in order to 
render him liable for the offence. There was evidence that would 
justify the jury in coming to the conclusion that the words were 
intended to have the effect necessary to constitute a seditious 
libel. Previous statements are admissible for the purpose of prov
ing intention.

1 am of the opinion that thé various questions should be 
answered as follows: 1. Yes. 2. Yes. 3. Yes.

Lamont, J.A. (dissenting):—The accused was found guilty 
of having uttered seditious words. The words charged against 
him were as follows: (See Haultain. ( \J.)

The utterance of such words was alleged to be contrary to the 
Criminal ( 'ode. This shews that the accused was not convicted 
imder the order-in-council of May last. The trial judge sub
mitted. for the opinion of this court, this question (among others) : 
“ Are the words in the amended charge seditious?”

By s. 134 of the Code, it is an indictable offence to speak sedi
tious words. By s. 132, “seditious w-ords” are defined as “words 
expressive of a seditious intention.” What is meant by the 
expression “seditious intention” is not defined by the Code. We 
must, therefore, look to the common law to ascertain its meaning. 
In Crankshaw',s Criminal Code, 4th ed.,p. 132 (1915), I find the 
following:—

In 8. 102 of the English Draft Code there is, in addition to what is above 
contained in our s. 133, a clause defining a seditious intention as, “An intention 
to bring into hatred or contempt or to excite disaffection against the person 
of Her Majesty, or the Government and Constitution of the United Kingdom 
or of any part of it as by law established, or either House of Parliament, or 
the administration of justice; or

to excite Her Majesty’s subjects to attempt to procure, otherwise than 
by lawful means, the alteration of any matter in church or state by law estab
lished; or

to raise discontent or disaffection amongst Her Majesty’s subjects; or
to promote feelings of ill-will and hostility between different classes of 

such subjects.”
In a note to this definition of a seditious intention, the Royal Commis

sioners say that it is as accurate a statement of the existing law as they can 
make.

The above definition is taken from an article in Stephens’ 
Criminal Digest, and was approved of by Cave, J.. in Hey. v.
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Hums, 16 Cox 355, at p 300, and by the* King’s Bench 
Division in Ireland in Key v. McHugh, [1901J 2 I.R. 569.

Such being the definition of seditious intention at common 
law. the question is, do the words which the jury have found the 
accused uttered bring him within that definition?

The words used express the belief that the work done by the 
Red Cross was strengthening the resistance which our country was 
offering to the enemy in the war then being carried on, and the 
belief that, if such support were withdrawn, the enemy would win.

Considered as a whole, the words may be taken to express a 
hope that the enemy would win the war. Such sentiments are 
most disloyal, and, to me, most detestable. But the question is 
not, did the utterances of the accused shew disloyalty, but were 
they seditious?

In giving the judgment of the Allierta Apjiellate Court in Rex v. 
Trainor (1917), 33 D.L.K. 658, at 664, Stuart, J., said:—

I think it is about time that the distinction between entertaining disloyal 
and unpatriotic sentiments and giving utterance to them in a chance expression, 
on the one hand, and the crime of uttering seditious words on the other, should 
lie adverted to. There was a long struggle in British legal history to establish 
the righteous principle that to convict of treason you must prove some overt 
act. Ho with sedition, it is not the disloyalty of the heart that the law forbids. 
Neithei is it the utteianee of a word or two which merely reveal the existence 
of such disloyalty that the law can punish under the name of sedition. It is 
the utterance of words which are expressive of an intention to biing into 
liatr.d )r contempt, or to excite disaffection against, the person of His Majesty 
or the government and constitution of the country, to excite people to attempt 
otherwise than by lawful means the alteration of any matter in the state by 
law established, to raise discontent and disaffection among His Majesty's 
subjects, or to promote feelings of ill-will and hostility between different 
classes of Hie Majesty’s subjects.
And at p. 665 he said :—

Now, I detest such an opinion as strongly us any one, but my present 
duty is to decide the law, not to express my moral or patriotic sentiments.

As the Red Cross is carried on through the effort and subscrip
tions of individuals, it is not a work by the government as ;i war 
measure. I fail to see, therefore, how the expression of a desire 
for its discontinuance and the expression of a desire that the 
enemy should win the war can be said to be calculated as likely 
“to bring into hatred and contempt or to excite disaffection 
against the person of His Majesty, or the flovernment,” or in any 
other way come within the first two paragraphs of the definition 
above quoted.



44 D.LJL] Dominion Law Reports.

Then, were they calculated and intended to “raise discontent 
or disaffection amongst His Majesty’s subjects?”

This does not mean discontent with or disaffection towards 
the person who gave utterance to the disloyal and unpatriotic 
sentiments. Such utterances are, generally speaking, hound to 
produce great discontent with the lïerson uttering them, and I 
think may be said to tend towards a breach of the peace, but 1 
fail to see how they are calculated to raise discontent or disaffec
tion amongst His Majesty’s subjects, as subjects. On this point. 
Stuart, J., in the case above referred to, said, p. OGti:—

Then, were the words calculated or intended to create disaffection and 
discontent among His Majesty’s subjects? I am bound to say that I cannot 
understand how a declaiation of an opinion in an argument in a country store 
that Germany way justified, as a measuie of war, in sinking the ‘‘Lusitania,” 
detestable though the opinion is in the hearts of all of us, can be said to have 
been calculated or expressive of an intention to stir up discontent or disaffection 
among His Majesty’s subjects. It is, of course, running counter to the opinion 
of every one who has any moral instinct at all, but why should the expression 
of an erroneous and even detestable opinion on the pro|H*« limits of civilised 
warfare be calculate-1, or expressive of an intention, to raise discontent and 
disaffection?

Jn deciding the law of sedition I do not think we should merely say. “This 
fellow is evidently a Carman sympathiser so we will clap him in jail.” We 
must shew that he lias broken the law. as properly interpreted, before we can 
do that.

Them, were the expressions of the accused calculated to promote 
feelings of “ill-will and hostility between different classes of 
subjects? ”

As pointed out by Stuart, J.,in the judgment alrove quoted, 
this means to promote feelings of ill-will and hostility Iretween 
certain broad, general classes of people, for example, French and 
Fnglish Canadians, Catholics and Protestants, foreign-born sub
jects and natural-born subjects. I cannot see how the expression 
of a hope that the enemy would win the war can be said to promote 
hostility between these classes. The words used were undoubtedly 
disloyal, and unpatriotic, and well merit any punishment which 
the law provides for disloyal utterances, but, unless the law has 
provided a penalty for the expression of disloyal and unpatriotic 
sentiments, we are not justified in punishing the uttcrer therefor. 
Had the Parliament of Canada deemed it advisable, it could have 
made it sedition to give utterance to a hope that the enemy would 
win, but, as it has not done that, the accused, in my opinion,
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cannot Ik* punished for uttering seditious words, no matter how 
much we detest the sentiments to which he gave expression.

In my opinion, the question should be answered in the negative.
Conviction affirmed.

ATT’Y-GEN’L OF BRITISH COLUMBIA v. BAILEY.
British Columbia Supreme Court, Murphy, J. December 19, 1918.

1. Statutes (§ IIA—104) — Municipal Act (B.C.) — Imperative and
DIRECTORY CLAUSES—INTERPRETATION.

The provision of sec. 53 (170) par. 2, R.S.B.C. 1911, c. 170 (the Muni
cipal Act), requiring every by-law passed under the provisions of the 
sub-section, before coming into effect to be published in the “Gazette” 
etc. is not complied with by publishing merely a notice of such by-law, 
and stating that it is on file and may be inspected at the office of the 
clerk of the Municipal Council.

[City of Victoria v. Mackay, (1918) 41 D.L.R. 498, followed.)
2. Highways (§IA—4 )—Common law method op establishing—Dedi

cation, ACCEPTANCE AND USER—HIGHWAY ACT—MUNICIPAL ACT— 
Evidence.

Sec. 13 of the Highway Act (R.S.B.C. 1911 c 99.) does not abrogate 
the common law method of establishing a highway by dedica
tion, acceptance and user, and although a by-law to widen a municipal 
street may be invahd through lack of proper advertising as required by 
the Municipal Act, such by-law, and all the proceedings carried out 
under it, may be looked at as evidence of the establishment of such 
highway in this manner.

Action to determine whether the plaintiff corporation (the 
City of Victoria) is entitled to registration of a conveyance of 
certain lands to it—free from defendant’s mortgage. Judgment 
for plaintiff.

H. W. Hannington, for City of Victoria; F. A. McDiamiid, for 
defendant.

Murphy, J.:—City of Victoria v. Mackay (1918), 41 D.L.R. 
498, decides that publication is essential to the validity of street 
w idening by-laws. The case does not decide what is publication 
under the statute. Par. 2 of s. 53 (176), R.S.B.C., 1911, c. 170. 
is what is material, and reads:—

Every by-law passed under the provisions of tliis sub-section shall, before 
coming into effect, be published in the “Gazette,” etc.

What is set up as “ publication ’ ’ under this suit-section is ex. 4
Municipal Act.

Notice is hereby given that the Municipal Council of the Corporation of 
the City of Victoria, under the authority of the Municipal Act, has passed a 
by-law numbered 1183 and entitled “A by-law for the widening of Pandora 
Ave., from Douglas St. to Amelia St., and also between Chambers St. and 
Fernwood Road," and for that purpose has expropriated certain land anil 
real propeity in the said by-law moie paiticulaily described.
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The said by-law is on file, and may be ins|iectod in the office of the Clerk 
of the Municipal Council, City Hall, Douglas St., Victoria, B.C.

Dated this 18th day of May, A.D., 1912. Wellington J. Dow 1er, C.M.C.
In my view, this does not satisfy the requirements of the statute. 

Ex. 4 is not the by-law, but a notice that such by-law has l>een 
passed. It is very far from setting out all the terms of the by
law. Especially, it gives no particulars whatever of the property 
of which it is proposed to dispossess owners, a factor which looms 
largely in some of the majority judgments in the Mackay case if 1 
read them aright. To gain such knowledge it imposes on owners 
the necessity of either personally, or by agent, attending at the 
city clerk’s office to inspect the by-law. The statute gives the 
city council no authority to impose such a requirement. In short, 
to hold ex. 4 to be a compliance with the sub-section involves at 
least the reading into said sub-section some such words as “notice 
of.” This would l>e legislation, not construction. I, therefore, 
hold the by-law invalid.

The plaintiff corporation and the Attorney-General then set up 
dedication of the land in dispute as a highway. In my opinion, 
although as stated the by-law is invalid, it and all the proceedings 
carried out under it, including the conveyance by the owner 
Moody to the plaintiff corporation, can be looked at as evidence 
to prove the first essential of dedication, viz., intention to dedi
cate, by Moody, the owner in fee. If so, I think such intention is 
clearly expressed in writing, particularly in the recitals of the con
veyance. If this is an error, then I think such intention can 
clearly l>e established as against the owner in fee in view of his 
acts and behaviour in the light of all the surrounding circum
stances: 16 Hals., p. 33, s. 42, and authorities there cited.

In April, 1914, the fences were moved back, and during that 
year a concrete sidewalk was laid over the strip of land in question, 
which sidewalk has ever since been used by the citizens of Vic
toria. No steps whatever, on behalf of the owner, so far as the 
record shows, have l>ecn taken against such user. User is evi
dence of dedication, and there is no fixed minimum period which 
must he proved in order to justify an inference of dedication: 
16 Hals., p. 38, pars. 51 & 52. When the surrounding circum
stances in this case are considered, viz., the history of this widen
ing, the evidence shews it was and has continued to be a matter
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of much public* interest in Victoria vide the newspaper exhibits 
and legislation for the relief of the taxpayers of Victoria in con
nection with such improvements, the laying of the concrete side
walk, the situation of Pandora Ave. in the city oi Victoria, the 
uninterrupted user as aforesaid, etc., there is, I hold, ample evi
dence of dedication by the owner in fee. Acceptance and user is 
established by the same evidence. 1 cannot agree that s. 13 of 
the Highway Act abrogates the common law method of estab
lishing a highway by dedication, acceptance and user. That sec
tion clearly, I think, applies merely to the case where the owner of 
land desires to have the Minister of Public Works establish a high
way under the pro visions of tlie Highway Act. If 1 am correct 
thus far the strip of land in dispute is a public highway. If so, by 
virtue of s. 5 of the Highway Act (the city’s deed not being regis
tered) the fee is vested in His Majesty, and authority is not needed 
for the proposition that the Attorney-General is the proper official 
to enforce any public rights in connection with such highway, one 
of which would clearly lie the obtaining of a declaration that the 
disputed land is in fact a public highway. If this is correct, what 
is defendant Bailey's ]>osition? In the interval between tin- 
giving of the deed by Moody and the starting of work in April. 
1914, he had obtained and registered a mortgage from Mood\ 
which covered, probably by error, the disputed strip. His con
tentions, assuming, as 1 have held supra, that the land is a public 
highway by dedication, acceptance and user, art; two, (1) that 
user is essential to establish a public highway; (2) that by virtue 
of the registration of his mortgage, before the date of such user, 
it has priority and, in effect, destroys such public highway, with 
the result that he is entitled to enforce his mortgage to the exclu
sion of such public highway and to claim damages against the city 
for trespass. As shewn hereafter, 1 think the Moody conveyance 
valid, at any rate apart from the provisions of the Land Registry 
Act. If so, the defendant must rest his position solely on the fact 
of the registration of his mortgage. Conflicts based on the Land 
Registry Act provisions as to charges are essentially different 
according as such conflicts arise between registered and unregis
tered charges and between registered charges and unregis
tered ownership of the fee. Bank of Hamilton v. Hartney (1918), 
43 D.L.R. 14. S. 34 of the Land Registry Act makes registration
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of a charge primé facie evidence of the mortgagee’s estate or 
interest subject only to such registered charges as appear existing 
on the register and to the rights of the Crown. As stated, 1 think 
all the proceedings under the invalid by-law, including the Moody 
deed, may be looked at on the question of dedication. If so, I 
think they establish intention to dedicate by Moody and accept
ance of such dedication by the plaintiff corporation, prior to the 
giving of the mortgage by Moody to the plaintiff. Assuming, 
without deciding, that user is essential to the establishment of a 
public highway, the effect of what occurred, prior to the giving of 
the mortgage, was, 1 think, to give a right to the plaintiff corpora
tion to at any time, at any rate prior to revocation by Moody of 
his dedication, if that were possible—establish a public highway 
over the disputed ground by throwing it open to the user of the 
public. As soon as this was done, if 1 am correct in the view 
already expressed, the fee would vest in the Crown until plaintiff" 
corporation registered its deed. The Crown then, from at any 
rate the date of the Moody conveyance and the payment of the1 
purchase-price by the plaintiff corporation, had a right in posse to 
the fee which might at any time lie reduced to a right in esse by 
the throwing open of the disputed land to the user of the public 
by the plaintiff corporation without registration of the Moody 
conveyance. If such right existed, s. 34 of the Land Registry 
Act expressly preserves it, since registration is made subject to the 
rights of the Crown. In my opinion, on the facts here, this right 
did exist in the Crown and at any rate now that it has lieen reduced 
to a light in esse by the act of plaintiff corporation the Attorney- 
General is entitled to a declaration that the plaintiff's mortgage is 
a cloud on the title of the Crown. But if this view is incorrect, 
and assuming that where a mortgagor is in possession of mort
gaged promises the mortgagee’s assent is necessary to a dedication, 
and further assuming that user is essential to a valid dedication,
I hold, on the facts here, the defendant must be held to have given 
such assent. The inference of assent by a mortgagor cannot. 1 
think, require n ore cogent proof than din s the inference of dedi
cation by the owner. If so, the evidence (excluding everything 
that occurred prior to April, 1014) already referred to as estab
lishing dedication by Moody establishes, in my opinion, assent by 
Bailey. In addition to this evidence, the record shews that
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Hailey was throughout this period resident in Victoria, that at 
any rate, some short time after the actual work was entered u|m>h. 
he <levoted particular attention to this propi,rt.y because of default 
in tiie payment of interest, that he has |>eraonally used the side
walk built on the disputed land ami that he made no objection 
until his pleadings in this action were filed. If there was such 
assent, the Attorney-General’s action must succeed.

1 am further of the opinion that the plaintiff corporation ir- 
entitled to a declaration that defendant's mortgage is a cloud on 
its title and that it is entitled to registration of the Moody deed 
clear of such cloud. If the deed is valid, plaintiff corjioration, by 
s. 104 of the Land Registry Act. has the right to have same rois
tered. If I am correct, as to Bailey's assent to the Moody deifica
tion, that usscnt would operate in favour of the plaintiff corpora
tion, as well as in favour of the Crown to the extent at any rale of 
plaintiff corporation’s interest in said public highway. Under 
s. 370 of the Municipal Act, e. 170, R.S.B.C. (1911), the ixMseesion 
of public highways within its corporate limits is vested in tin- 
plaintiff corporation, and the possession of the Moody conveyance 
by virtue of s. 104, as stabs! supra, confers on plaintiff coqioratioii 
the right of registration if the deed is valid. Its validity is 
impugned on the ground that plaintiff corporation can only acquire 
real estate under by-law authority, and the by-law lieing, as I have 
held, invalid, the deed is void. The original incor|Mnation Act ol 
plaintiff cor]Miration, passed in 1867, gives it the general power b> 
hold real estate. In a careful review of all suecceiling legislation 
affecting this statute, Mr. Haiinington points out that its pro
visions are only repealed in so far h'gislation. In all the various 
Municipal Acts passai since affecting plaintiff corporation there is. 
in my opinion, nothing repugnant to or inconsistent with the 
general power to hold real estate con ferns l u|xin it bv its Act of 
incorporation. What these various Acts do, when they do not 
expressly confer a general power to hold real estate, is to prescrits- 
particular mot tin whereby municipalities governed by them max 
acquire real estate. It cannot, I think, Im* said, under the wording 
of the various statutes, that prescribing a particular way wherebx 
land may In- acquired destroys the capacity plaintiff corporation 
had of holding real estate to the extent of making void an other
wise valid deed purjiorling to convey land to it. I, therefore.
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hold that plaintiff corporation is entitled to registration of the 
Moody conveyance freed from any cloud on its title arising hy 
virtue of defendant*' registered mortgage.

As to the counterclaim, the disjtosition of the original action 
dispose* of the tresjmss claim. In ho far as it is therein- sought to 
attack the various assessment by-laws, l think it is clear such 
attack in the form it take* in this action can only In* made by 
aomcone having a legal or equitable interest in the property 
assessed. Defendant Bailey in his discovery expressly repudiate* 
any such interest. At the trial. 1 added the other plaintiff, the 
Caireron Investment Co. Ltd. On consideration, l think this is 
an emir, since whatever instrument of title they | losses* is unr<‘gis- 
tered and, therefore, by virtue of s. 104 of the Land Registry Act, 
tinsses to them no interest, legal or equitable. Kven if this is 
incorrect, no evidence of title appears on the record. Title can
not, I think, lie proved by Bailey's statement that he had parted 
with his interest to his co-plaintiff. But assuming either plaintiff 
has a status to maintain the counterclaim, 1 think s. 141 of e. 52. 
B. C. Statutes (1014) is, on the facts here, a complete bar to this 
cause wf action. To adopt the narrow application of this section, 
contended for hy counsel for plaintiffs by counterclaim, would, in 
my opinion, lie to invite the very disastrous consequences which 
their h>rd*hi|M of the Privy Council in M ilmm v. IkUa ('«r/wm- 
flow (1012), H D.L.1L KH1. 11013] A.C. 181, stated it was the object 
of this and cognate sect ions to prevent.

The counterclaim is dismissed. J udgnu nl for pltiintiff.

HERMAN v. CANADIAN PACIFIC R. Co.

Saskatchewan Court of Appeal, Sir Frederick Haultain, C.J.S., 
Newlands, Lavwnt and El wood, JJ.A. Ikcembtr tl, 1918.

Railways (§ IIA—10)—Neolioknce—Railway yard- Switch stand too
NLA It TO TRACK.

In an action by a freight conductor in the employ of the defendant 
company for damages for injuries sustained while making a flying or 
drop switch, the jury found that there was no negligence on the part of 
the plaintiff, but that the defendants were guilty of negligence in build
ing the switch which the plaintiff was njierating at the time of his injury.

IIacltain, C.J.S., on apiieal held that in view of the evidence, which 
was conflicting, the verdict could not lie said to tie perverse and should 
not he disturbed.

Newlands, J. A., thought that, the jury having held that the defendants 
were guilty of negligence, in having the switch too near the track, not 
for all purposes but for the puqiose of performing the operation in which 
the plaintiff was injured and that operation lieing a proper one to be
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Itcifonned, u( the time and having been properly performed, the verdict 
should not be diaturlied.

I.amont and Klwooo, JJ.A., held that, according to the evidence, the 
cause of the accident was the cutting away of the engine from the cars 
at a point too close to the switch and whoever was responsible for this 
was guilty of the negligence which caused the accident. Also, the defend
ants could not be said to be negligent in placing the switch-stand when 
it was done under the advice of their railway exjierts, with whose opinions 
nearly all the experts at the trial agreed, Juries could not be allowed 
to set up a standard which should dictate the practice of railway com
panies in the conduct of t heir business and the verdict should Is- set aside.

(JVsfsea v. C.P.Ê. Cm. (1917), S6D.L.R. 7i»u. MCea&C.R. 636: ifetiers 
v. WinnifMfi JoinI Terminal* (1916), 29 IXL.lt. 20, 53 Can. 8.C.H. 323. 
discussed.]

.statement Appeal by defendant company from the judgment at the tiiil 
in tin action for damages for injuries received hv plaintiff while in 
the employ of defendant company. Affirmed by an equally 
divided court.

./. A. Allan. K.C., and J. L. Heycraft, K.C., for apjicllnnt: 
I*. M. Anderson, for respondent.

ii»niuu.CJ.8. HaultAIN, C..I.S.:—Having had the opportunity of looking
over the judgment of my brothers Newlands and Laniont in this 
ease, 1 was at finit very much led to the conclusions of the latter. 
The case, certainly, in my opinion, does not come within the prin
ciple of the decision in Nelson v. C.P.U. Co. recently decided in 
the Supreme Court of Canada (1917), 39 D.L.R. 700, 55 Can. 
S.C.R. 020. In that cast*, there was no evidence offered by the 
defendant, and the questions of standard equipment and “good 
railway practice” were not involved. The citation from Bevcn 
(3rd ed., p. 015) relied on by my brother 1 .amont, supported as it 
is by numerous decisions in the Supreme Court and other Cana
dian courts, would be conclusive, if the evidence with regard to 
standard equipment, good railway practice and ordinary usage 
had been all one way. The evidence on these points was con
flicting, and was very carefully summed up in his charge to the 
jury by the learned Chief Justice of the King's Bench, who tried 
the cast*, and who also expressed a strong opinion on the compara
tive weight of the evidence. The jury found in favour of the 
plaintiff, and, in view of the evidence, I cannot say that the verdict 
was perverse.

There is another ground which might have been urged with 
some force by the appellant. That is, that the finding of no con
tributory negligence was not warranted by the evidence. Tin- 
fact that the method of o|H*rating the switch adopted by the
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plain!iff wan dangerous must have lxx*n obvious. He knew, or 
must have known, that by obtruding his laxly over or close to the 
rail within a moment or two of the passing of the separated ears 
was dangerous. The evidence shews that the switch could have 
been thrown in another way, not so conveniently, ]K*rhaps, but 
safely, and he deliberately adopted the more dangerous method. 
This point, however, was not raised.

With very much doubt, 1 would dismiss the ap|x*ul.
New lands, J.A.:—The plaintiff, a freight conductor in the 

employ of the C.P.R., was injured in the Kegina yards while 
making a flying or drop switch, and he brought this action against 
the company for damages. The jury found that there was no 
negligence on the part of the plaintiff, but that the defendants 
wen* guilty of negligence in building the switch w hich the plaintiff 
was derating at the time of his injury too near the track.

This finding, 1 think, must lx* taken with the qualification, not 
that the switch was too near the track for all purposes, but that it 
was too near to lx* operated for a drop or Hying switch. This drop 
switch was a proper and necessary o|x*ration in railroading and at 
the time the plaintiff made it. It was made for the punaise of 
placing two cars on a track different fmm that on which the engine 
that was hauling them was on. It was made by the engineer 
slackening the x|x*cd of the train while a brakeman drew the pin 
Iwtween the engine and the cars; the engineer then s|x*eded up 
the engine, and. when it got alxHit 10 ft. lx*vond the switch, the 
plaintiff threw the switch to allow the cars to take it and go on a 
different track. While performing this o|x*ration, the ears, in 
passing, struck him and injured him.

The evidence taken as a whole was to the effect that the switch 
was built according to gixnl railroad practice, but that it was 
dangerous for making a drop or flying switch.

Now the jury having found no negligence on the part of the 
plaintiff, and having found the defendants guilty of negligence, 
in having this switch too near the track, not, as 1 have already 
said, for all pur)x>ses. but only for the purixwe of performing the 
operation in which the plaintiff was injured, and that !x*ing a 
proper oix*ration to Ixi |x*rformed at the time and having lwen 
properly performed, 1 do not see how we can disturb the verdict.

It was sought to distinguish lx*tween this case and Neltton v.
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C. P.R. Co., 39 D.L.R. 71», [1918] 2 W.W.R. 177, and to bring 
this case within the decision in Mallory v. Winnipeg Joint Termi
nal• (1916), 53 Can. 8.C.R. 323. 29 D.L.R. 20.

When the switch in question was thrown, the handle by which 
it was o|>erutcd would be within 9 inches of a passing car. In the 
operation the car would pass immediately after the switch was 
thrown. Vnder these circumstances, the remarks of Anglin, J., 
at pp. 186-7 in the Nelton case are most pertinent:—

I confess my inability to appreciate the contention that it is not within 
the province of a jury to find, without expert evidence to that effect, that a 
given space is not reasonably sufficient to permit of the safe passage through 
it of a man riding on the side-ladder of a freight car whose duty it is to be 
ready to alight immediately after passing through such space, or that the 
failing to allow a greater space, there being admittedly do necessity so to 
restrict it, and no evidence of any advantage in doing so, was not warrant 1 
by good railway practice. Mr. Andeison very htiefly, but very distinctly, 
pointed out the clear distinction between the question of ordinary common 
sense presented by the case at bar and the scientific and technical issues 
which arose in Mallory v. Winning Joint Terminals, 53 Can. 8.C.R. 323, 29
D. L.R. 20, and in Phelan v. G.T.P.R. Co (1915). 23 D.L.R. 90, 61 Can 
8.C.R. 113.

Moreover, employers arc not entitled, unnecessarily, to expose their 
servants to dangers which they can escajie only by constant vigilance or un
failing ftlertnesg. While a railway employee must incur certain unavoidable 
risks—while, owing to the inherently dangerous nature of his employment, 
more than ordinary vigilance and care may be expected from him, he is, 
nevertheless, human, and subject to occasional momentary distractions and 
inadvertences. To paraphrase some observations of the Chief Justice to the 
jury: (1917), 10 8.L.R. 125, 35 D.L.R. 318). Precautions are not requited for 
the superhumans who are never preoccupied and never unwary. In deter
mining whether the switch-stand in question was dangerously close to the 
side-ladders of passing cais, the human element and the ordinary brakeman’s 
mode of discharging his duties must be taken into account. If, tested by 
that standard, the position of the switch involved a peril to the defendants' 
servants, the existence of which was neither sanctioned by lawful authority 
nor necessitated by any exigency of the situation, negligence in so maintaining 
it, in my opinion, cannot be gainsaid. A jury has so found and under the 
circumstances its verdict should stand.

The switch in question could have lieen placed further from 
the tracks. It was first laid out to lie placed across the track 
immediately to the north, but was changed to its present location 
because it was more convenient and less expensive to maintain. 
There, it was suitable for all purposes excepting a drop switch. 
Under these circumstances, it comes within the decision of Anglin, 
J., in the aliove case, and the apfical should, therefore, l>e dis
missed with costs.
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Lamont, J.A.:—The plaintiff was in the employ of the defend
ants as freight conductor, running between Moose Jaw and Broad
view. On November 1,1917, he ran his train into the defendants’ 
yards at Regina, where he received instructions from the yard- 
master to pick up two cars on the west end of the yard and switch 
them to another track, lie decided to make what is known as a 
drop or flying switch, which, under the circumstances, was a 
proper thing to do. That operation consists in approaching the 
switch with the engine coupled to the car nearest the switch. 
The approach is made with sufficient speed to give the cars con
siderable momentum, then the pin coupling the engine to the 
cars is drawn and the engine shoots ahead, and gets away from 
the cars, ami passes the switch, which is then thrown so as to 
send the cars on a different track from that followed by the engine. 
The plaintiff, as conductor, was in charge of the operation. The 
plaintiff stationed himself at the switch at which the drop was to 
be made, and instructed the engineer and brakeman to go up the 
track and pick up the two cars. The cars were alxmt 15 car 
lengths from the switch. The engine was coupled to the cars, 
and then U-gan backing towards the switch. At a certain point — 
how far from the switch does not appear the brakeman drew 
the coupling pin. The engineer then put on sixrd, got ahead of 
the cars and ran over the switch. The moment the engine was 
clear, the plaintiff threw the switch over. To throw the switch, 
the plaintiff stood between the switch handle anti the track ami 
pulled the handle around alxmt a quarter of a circle. The dis
tance Ix'tween the switch stand and the track is 4 ft., but the IhhIv 

of a l*)x car projects oyer the rail alxmt 2 ft. inches. The 
handle of the switch —when in position to wild the cars along the 
track (k'stined for them—was pointing at an angle towards the 
track, leaving a space of alsmt 9 inches between the switch-handle 
and a passing car. When tl»e engine ran over the switch, the 
on-coming cars were alxmt one car-length lx»hind it. Before the 
plaintiff could throw the switch ami get from between tin* switch 
stand and the track, the cars were upon him. He says he was 
knocked down by the lx»x car while throwing the switch, his left 
arm was cut off by the wheel, his left leg broken, ami he suffered 
nervous shock to his system.

Alleging that his injuries were caused through the m*gligcncc
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question too close to the rail, which was a fact well known to, or 
ought to have 1n*cii known by the defendant, but unknown to the 
plaintiff.

The action was tried with a jury. The following are the ques
l-emont, J.A. tions submitted to t he jury and the answers returmal by them :

1. Q. Did the plaintiff receive hi» injurie» while engaged in the discharge 
of hi» duties as a conductor of the defend mt company? A. Ye».

2. Q. Were the defendant» guilty of negligence in placing the switch - 
stand in question where it was located? A. Ye».

3. Q. If so, was the defendants' negligence the real, direct and immediate 
cause of the misfoitune? A. Yes.

4. Q. What damages, if any* do you allow? A. (1) «qweial, 11,210; (2) 
general, 116,000—117,210.

Judgment was entered for the plaintiff for the amount awarded 
by the jury, and from that judgment the defendants now appeal.

The main question on the argument was: Were the jurx 
entitled to find negligence on the part of the defendants in p'aeing 
the switch-stand where it was located?

The record shews that a number of witnesses—trainmen, and 
one civil engineer called on liehalf of the plaintiff, testified that 
the switch-stand in question was impro|H*rly placed, in that it 
was too near the rails. For the defendants, three divisional su|n*i- 
intendents, their chief engineer, a civil engineer from St. Paul, in 
the employ of the Northern Pacific R. Co., and a civil engineer 
from Minneapolis, who had an extensive railway experience, testi
fied that the switch-stand was properly placed, and that in placing 
it where they did, the defendants followed the practice adopted 
by many railways in (’anadn and the United States. The evi
dence upon this point was summed up by the Chief Justice of the 
King's Bench in the following words:—

Now you have a number of men, as I have already intimated, who were 
called here on the |«rt of the plaintiff, who have given their evidence, I am 
satisfied, in a fair, unprejudiced way, and who state that the switch-stand 
could be placed north of those other tracks. ... On the other hand, you 
have just as many men, and I think the evidence is clear in most cases men 
of wider experience, men of greater competency, to say that it is safer and 
more efficient to have it wheie it was.

Can the defendants In* said to In* negligent in placing the 
switch-stand at a particular point when it was placed at that 
precise |M>int upon the advice, and in accordance with the opinion» 
of their railway experts, and when nearly all the engineers and
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experts called at the trial agreed with those opinions? 1 fail to 
see how they can. Negligence is the failure to do that which a 
prudent and cautious man, under the circumstances, would do. 
What more could a prudent man do in determining where a 
switch-stand should l>e pi acts I than adopt the opinion of qualified 
experts in railway matters, especially when that opinion coincided 
with the practice generally adopted on railways?

In Beven on Negligence, 3rd ed., p. 014, I find the following:
Absolute safety is unattainable, and employais are not insurers. They 

are liable for the consequences, not of riungei, but of negligence; and the 
unbending test of negligence in rneth<xis. machinery and appliances is the 
ordinary usage of the business. No man is held by law to a higher degree of 
skill than the fair average of his profession or trade, and the standard of due 
rare is the conduct of the average prudent man. The test of negligence in* 
enmloyeis is the same, and however strongly they may be convinced that there 
is a better or less dangerous wav, no jury can be permitted to say that the 
usual and ordinary way, commonly adopt«I by those in the same business, 
is a negligent way, for which liability shall lie impieed. Juries must neces
sarily determine the res|)onsibility of individual conduct, but they cannot be 
aUowed to set up a standard which shall, in effect, dictate the customs or 
control the business of the community.

In view of the fact, therefore, that the tleh admits’ witnesses
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i-stahlished that the switch-stand in question was of standard type, 
ami that the distance it was placml from the rail was that in" <1 
hy many railways in Canada ami the United States for that elass 
of switch-stand the evidence on these {stints not Itcing disputed 
ami in view of the fact that the defendants produced evidence of 
equal weight, to say the least, to that produced by the plaintiff, 
that it was good railway practice to place the switch-stand where 
it was placed, ami that, located there, it was more ettieient than 
if located across the trucks to the north as suggested, it was not 
open to the jury, in my opinion, to say that the defendants had 
Isen guilty of negligenee in placing it at the {stint they did, and 
that, not wit hst a m ling the fact that on the (irand Trunk Pacific 
Railway similar switch-stands were located further from the track. 
As intimated by Mr. Beven at the end of the passage above 
quoted, juries cannot lie allowed to set up a standard which shall 
dictate the practice of railway companies in the conduct of their 
business, nor do 1 think they can lie allowed to say that one com
pany has liecn guilty of negligence simply because another com
pany has adopted a different practice, and one which commends

24—44 D.I..H.
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itself to the minds of the jury. For these reasons, the verdict, in 
my opinion, cannot stand.

For another reason, also, 1 am of opinion that the plaintiff's 
action cannot he maintained. That reason is, that the negligence 
as found by the jury was not the act of negligence which was the 
real cause of the accident, as disclosed by the evidence.

On the evidence, I would find that the real cause of the acci
dent was the negligence of the engineer or hrakeman, whichever 
was responsible, in cutting the engine from the cars at a point too 
near the switch to permit the switch lieing safely thrown before 
the cars reached it.

( tscar Sjolierg, switch-foreman in the defendants’ Regina yards, 
was called as a witness for the plaintiff . His testimony as to the 
safety of the switch in question in making a drop switch was as 
follows:—

Q. Well, is it safe or ie it not? A. Well, it might he safe if a man took a 
lot of room, enough room to get away from the cars.

Q. Well, hut is there enough room there to o|ierate the switch when the 
cars are going by? A. Not when the cars are going by.

Q. Well, is it or is it not safe wher you are making a drop switch? A. It 
is safe if a man took enough room that lie could throw the switch before the 
car come on top of him.

Q. But if the cars are going by at the same time lie is throwing the 
switch is it safe? A. Well, there isn’t any room for him.

Q. Is it safe? A. 1 say it is safe if he would have room to throw the 
switch before the car comes on top of him.

His Lornship: He says if he were operating that he would make sure 
that the car was a long distance away.

Mr. Anderson: Would it be safe to throw that switch, that shop track 
switch, while a car was going by? A. No. Because you have to thiow the 
switch before the car comes.

Q. Well, is it safe <>i is it not safe to use that switch-stand for a drop 
switch? A. Well, I told you twice now'. They are safe if a man have enough

Q. Well, can he take enough loom? A. Sure he can.
He explained that by taking room enough he meant that the 

engine should be cut from the ears far enough from the switch 
to enable the switchman to throw the switch after the engine 
passed and get out of the way liefore the arrival of the cars.

Rolicrtson, another witness for the plaintiff, testified that in 
operating a sw itch you move away from it before the train passes. 
To the same effect is the evidence of ('lenient, one of the defend
ants’ experts, who testified that at the time a switchman is throw 
ing the sw itch there is nothing occupying the t rack. This evidence
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to my mind establishes that, in the contemplation both of the 
employees and the company, a switchman is supposed to have a 
switch set liefore the cars arrive at the switch. The plaintiff testi
fied that the moment the engine got past the switch he began to 
throw it, and was in the act of throwing it when the l>ox car hit 
him. He also testified that he “must have at least over a car- 
length when the engine went by to throw the switch.” The engine 
had to lie 8 or 10 ft. past the switch {mints liefore he could com
mence to throw it, as the wheels held the switch rails for that dis
tance. He also said that the engine came along fast, 8 or 10 miles 
an hour, and that the cars were but a car length liehind the engine 
when the switch was thrown.

Now if the engine was 8 or 10 ft. past the switch when the 
plaintiff l>egan to throw it, there was not a car-length 1 «tween 
the on-coming ours and the switch-stand when the plaintiff pulled 
the switch-handle. Had the engine l>eon separated from the cars 
at a point farther away from the switch, the plaintiff (wild have 
thrown the switch and got away before the cars hit him. That 
was not done, and, as a result thereof, the plaintiff was injured. 
The cause of his injury was, therefore, the cutting of the engine 
away from the cars at a point too close to the switch. Whoever 
was responsible for that act was. in my opinion, guilty of the 
negligence which caused the accident. As that was not the negli
gence found by the jury, the verdict cannot In* supported.

On behalf of the plaintiff it was argued that the facts of this 
case brought it within the principle of the recent division of the 
Supreme Court of Canada in Kelson v. (W.H. Co. (1917), 39 
D.L.R. 7<i0.

In my opinion, there is a clear distinction between that case 
and the present one. In the Kelson case, the employee was 
obliged, while riding on the side of a l»ox ear in the performance of 
his duty, to pass his body lietw’eon the switch-stand and the car, 
and, as the space allowed for that purpose was fount! not to lie 
reasonably sufficient therefor, he was held entitled to recover. In the 
present case, there is nothing in the evidence from lieginning to 
end that would indicate that it was ever contemplated that a 
switchman would l>e obliged, in the performance of his duty, to 
he between the switch-stand and a car which was passing the 
switch. All the evidence on the point seems to me to indicate
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clearly that a switchman in eu viewed to have the switch act anti 
be back from the track when the car reaches the switch.

In my opinion, therefore, the appeal should be allowed with 
costs; the judgment below should lie set aside, and judgment 
entered for the defendants with costs.

Elwood, J.A., concurred with Lamont, J.A.
Affirmed; court equally divided.

SCAilLIN v. CANADIAN PACIFIC R. Co.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart and 
Fullerton. JJ.A. December 10, 1918.

Carriers ((111 C—385)—Delivery to— Loss or part or goods—No 
explanation—Presumption or negligence—Liability for loss 

Where goods are shewn to have been delivered to a railway company 
for carriage, and they are not delivered at their destination, and no 
explanation is furnished, negligence may be presumed. Where the initial 
carrier undertakes the entire truns|>ortation, the connecting carriers 
through whose hands the goods pass in the performance of the contract 
are the agents of the initial carrier, who is liable for their negligence.

IFerrie v. C.N.R. Co. (1905), 15 Man. L.R. YU, Henry v. C.P.R.Cv 
(1884), 1 Man. L.R. 210, followed.]

Appeal by defendant company from the judgment at the 
trial in an action to recover the price of grain lost in transit 
Affirmed.

L../. Reycraft, K.( '., and //. .4. 1’. <ireen, for appellant. ; J. Aula 
for respondent.

Cameron, J.A.: In September, 1917, the plaintiff, who has 
a large farm adjoining Domain in this province, delivered to tin 
defendant a carload of rye for shipment to Duluth, in the Stab 
of Minnesota, consigned to the Joke of the Woods Milling Co. 
The grain was brought to the station by the plaintiff’s servants 
in wagons and there weighed, according to a scale, by a weigh- 
master, who was independent of the defendant, and then loadini 
into the car. The weigh-master issued a ticket for each loud of 
grain. The total amount of rye shown by these tickets as having 
been weighed came to 1,250 bushels. The defendant’s agent 
issued a shipping bill, giving the car numlier and the weight, sub
ject to inspection, as 70,000 llw. The grain was carried from 
Emerson to Duluth over the Minnca|>olis, St. Paul and Sault Ste 
Marie It.R. and delivered, when it was discovered that the 
out-turn was only 50,820 llis. or 889.20 bushels instead of 1,250. 
and the action is brought to recover this difference, the eicess of
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the claim over $500 living abandoned. l*'or that amount the 
County Court Judge entered a verdict, and from this the defendant 
appeals.

Objection» were taken to the sufficiency of the proof of tin- 
quantity shipped, but the Court was satisfic'd that this had lieen 
established. The |ioint in dispute1 really narrowed down to the 
one question whether the out-turn at Duluth had lieen proven! 
by projier evidence. There is no doubt that the certificate of the 
weigh-master at Superior, an official of the# State of Wisconsin, 
cannot be considered evidence. The examination for discovery 
of Frederick Elder, freight claims agent of the defendant, was 
put in at the trial, and he produced a copy of a freight receipt, 
showing the consignee of the contents of the car in question 
indebted to the Minneapolis, St. Paul and Sault Hie. Marie Ry. 
for the sum of $72.00, living the cliargi‘8 on 00,000 lire., of which 
the actual weight is shown in the receipt to have lieen 50,820. 
Mr. Elder said the on’y knowledge his company had of the weight 
was that contained in this receipt. The question arises whether 
this receipt is evidence against the defendant company.

There can lie no dispute that the Minneapolis, St. Paul and 
Sault Ste. Marie R. (’o. was the agent of the defendant company 
for all purposes necessary to complete the contract for the ship
ment of the grain.

Where the initial cairier undertakes the entire transportation, the con
necting carriers through whose hands the goods pass in the performance of 
the contract are the agents of the initial carrier. Cyc. VI. 479.

Now this document comes from the defendant's possession and 
documents in a party’s possession, which he has in any way recognised, adopted 
or acted upon, are, generally speaking, evidence against him of the truth of 
their contents. Phi («on on Evidence, 4th ed., p. 230.

The Minnea|silis, St. Paul and Sault Ste. Marie R. Co., made 
this statement in the course of business as agent for the defendant, 
and “the acts, contracts and representations of the agent bind 
the principal, if falling within the scope of the agent's employ
ment. ”

Relevant statements of an agent within the scope of his duty to the 
corporation are admissible against it. Cyc. XVI. 1019. The declarations 
of an agent of a corporation as to the matter in his charge, accompanying Ids 
acts as agent, stand on the same ground as the acts themselves and both go 
to shew what has been the conduct of the corporation in the mattei to which 
they relate. Cyc. X. 947.

He who sets another person to do an act in his stead as agent is chargeable
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by such acts as uie done under that authority, and so too, properly enough 
is affected by admissions made by the agent in the course of exercising that 
authority. Wigmore on Evidence, Can. ed., 1078 (wherehe quotes at length 
with approval from a statement of the rule in an early Pennsylvania case 
from which the following is taken): Whatever is said by an agent . . .
accompanying the performance of any act, within the scope of his authority, 
having relation to, and connected with, and in the course of the particular 
contract or t ransaction in which he is then engaged, is, in legal effect, said by 
his principal and admissible in evidence.

For the purposes before us now, therefore, this document is 
the defendant's statement.' Whether it was prepared by it or its 
agent is not material* It comes from the defendant’s possession 
an«l we can take it as a reasonable presumption that it was im 
paled, issued and forwarded in the regular course of business. In 
point of fact, there can be no question as to its authenticity and 
accuracy. From an evidential point of view I think it is admissible 
against the defendant.

In my opinion, the appeal must be dismissed with costs.
Haggart, J.A.: I cannot say there is no evidence to supj>ort 

the finding of the trial Judge. The plaintiff has proved the quantity 
put into the car at Domain. It was strongly urged by the defend
ants that there was no evidence as to the outturn at Duluth. We 
have the certificate of the weigh-master at that point which comes 
from the custody of the defendants. The defendants received the 
car loaded at the shipping point. Upon whom is the onus of proof 
as to the quantity in the car at its destination?

In considering this question in Ferris v. C.N.R. Co. (1905). 
If) Man. L.R. 1114, at 1118, Perdue, J., the trial judge, says:

It was strongly urged on the part of the defence that no negligence war. 
shewn and that negligence must be proved. . . . Finding as I have 
that 1,270 bushels of wheat went into the car, it rests upon the defendants to 
shew what became of the difference. No evidence was offered which would 
enlighten me as to what actually happened which caused the loss of the grain 
or the non-accounting for same, and it is useless to speculate as to what 
casualty may have overtaken it or what error may have been made. In the 
absence of other evidence res ipsa loquitur and points to the loss as occurring 
through some act or default on the part of the defendants, 
and again, on the same page, he goes on to say:

Where goods are shewn to have been delivered to a railway company for 
carriage and they are not delivered and no explanation is furnished, negligence 
may be presumed.
The judgment of Perdue, J. was afterwards affirmed on an appeal 
to the full Court.
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It is not open to the defendants to urge the conditions in tin-
shipping bill.

Henry v. C.PM. Cu. (1884), 1 Man. L.K. 210, was an action 
brought for the non-delivery of sawn lumlrcr delivered by the 
plaintiffs to the defendants at Portage la Prairie to l>c carried by 
them to Ilrandon. The defendants pleaded a condition on the 
shipping bill that the company would not be resjionsible for any 
deficiency in weight or measure. The evidence shewed that the 
lumber was loaded at Portage la Prairie and that a jiortion was 
not delivered at Brandon. There was no evidence as to how the 
loss occurred.

It was held that the defendants were precluded from setting 
up the endorsed condition when a loss w as charged as happening 
through their own negligence, and that, in the absence of evidence, 
the non-delivery might be assumed to have arisen from misdelivery 
to some other person or from the actual use by the defendants for 
their own purposes.

Wallbridge, C.J.. in his reasons, on p. 211, says:
The plaintiffs, in my opinion, are entitled to recover as it is nut shewn 

tana the burden of this is on the ilefemlants) how the loss occurred and that 
it occurred in such manner as gave them exemption within the meaning of 
the condition.

Itandall v. C.N.R. Co. (191.1), 21 D.L.H. 4.17, 19 Can. Ky. Cas. 
343, and 25 Man. L.R. 293. followed Ferri* v. C.P.R. Co., and 
this court held that it is not open to a railway company, which 
has actually received grain for transportation, to dispute the bill 
of lading or shipping bill issued on its regular form, merely on 
the ground that its agent had not, by reason of some inside regu
lations between the company and its servants, the |tower to sign 
the bill, where the company received and carried the grain, col
lected the freight and made delivery pursuant to its terms, and 
further that, where there is nothing in the bill of lading or shipping 
bill to limit the resitonsibilitv for the weights or quantities entered 
on the bill, the railway company is estopped from denying that 
approximately the quantity stated, with the addition of the words 
“more or less, ” had liecn received for shipment. It was also held 
that where the bill of lading called for “ 1,100 bushels more or less” 
of Hax and the evidence proved the delivery of over 900 bushels 
in a carload lot, the onus is upon the company to account for the 
deficiency on the car arriving at its destination with only half
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the quantity stated in the bill and where no satisfactory explana
tion of the loss is given by the railway, negligence may be presumed 
against it. See also the cases Erb v. G.W.R. Co. (1881), 5 ('an. 
8.C.R. 179; Curran v. Midland R. Co , [1890] 2 I.R. 183 (1890); 
('zech v. General Steam Navigation Co. (1807), L.R. 3 C.P. 14.

The appeal should be dismissed.
Perdue, C.J.M. and Fullerton, J.A. agreed in dismissing 

appeal. Appeal dismissed.

w- s- FULLERTON v. RANDALL.

8. C. Nova Scotia Su/trcme Court, Harris, C.J., Russell and Longlcy, JJRitchie, R.J.
and Melli&h, J. December 14, 1918.

Easements (§ II C—20)—Necessity—Way op—Only exists when no
OTHER MEANS OK ACCESS.

A right of way of necessity only exists where the grantee has no other 
means whatever of reaching his land. If there he any other means of 
access, no matter how inconvenient, no way of necessity can arise.

Statement. Appeal from the judgment of Drysdale, J. in an action by 
plaintiffs claiming a declaration as owners in fee simple and in 
possession of certain lots of land to 1ki entitled to full right and 
liberty of way over two new streets for all purposes connoted with 
the use and enjoyment of the lots of land of which they were 
owners.

The judgment appealed from is as follows:
In 1873 one 13. N. Fullerton owned a tract of land at the place called 

Mill Village, near Parrsboro. In that year he divided a portion of such lands 
into building lots, had a plan made of such subdivision and sold lots according 
to such plan. The real difficulty arises over the loss of the plan. Ixits 2 
and 3 were sold and conveyed to Bent Fullerton who built thereon. The 
plaintiffs claim through Bent Fullerton and the defendants through the 
grantor, B. N. Fullerton. lots 2 and 3 were bounded castwardly on a street 
as marked on said plan. Such street in fact did not exist, but was evidently 
a proposed street for such subdivision. Defendants are estopped from 
denying the existence of such a street as the eastern boundary of lots 2 and 3. 
Bent Fullerton built on lot 2, facing such street or proposed street, and to 
get access convenient to such house used a path over other lands of the grantor 
to Main St. Such path was a well recognized means of ingress and egress 
to and from the house and lot 2 and used as of right for many years. Obstruc
tion to the path by defendants is the cause of this action and the subject 
of the litigation herein. The proposed street is shewn on McKenzie’s plan 
E. 1. Some time after 1873, Bent Fullerton purchased from the same grantor 
lots 1 and 4 immediately to the north and south of 2 and 3, according to the 
plan of suMivision, again specially referring to the eastern boundary as a 
street. Defendants are not permitted, in my opinion, to say that a struct 
does not exist as the eastern boundary of 1, 2, 3, and 4, and if this is so, means
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of access to the public ways over the grantor's lands must follow. After 
1 and 2 were sold and conveyed, a well defined footpath was bud out over 
the lands of the grantor leading from lot 2 to Main St., through what is now 
the Randall property. I think this passed with the street as a necessary 
and convenient outlet to the highway. It was open and used with the grantor's 
consent for many years as a convenient access by foot passengers to the sub
division lots. The grantor cannot be heard to say no street, and when he 
gave an outlet over his other lands for the benefit of the subdivision lots he is 
as little entitled to say no outlet as no street. In short, I am of opinion that 
the outlet to Main St. was incidental to the projnjr use of the lots and a street 
to the east, that the original grantor and grantee recognized this and adopted 
and used the footpath in question over other lands of the grantor as a neces
sary and convenient outlet for the pro|fosed street to Main St. through the 
roadway K.L. on E. 1. Plaintiffs are entitled to a declaration of their right 
to this footway through the lands of Randall all with costs.

V../. Patou, K.(\. and ./. A. Hanway, for appellants.
F, L. Milnrr, K.C., and l . II. Fullerton, for respondents.
The judgment of the court was delivered by
Ritchie, E.J.:—The apjwal is asserted only in respect to that 

part of the judgment which relates to the pathway. Then1 is, in 
my opinion, no pathway of necessity through the defendant’s 
lands to Main St., it is quite true that it would be a convenient 
way, and would probably enhance the value of the plaintiffs’ 
property but it is necessity, not convenience, that I have to deal 
with. The law as ! understand it is correctly stated in the judg
ment of the court in McDonald v. Lindall (1827), 3 Rawle 492 at 
495. It is there said:—

The right of way from necessity over the land of another is always of 
strict necessity, and this necessity must not be created by the party claiming 
the right of way. It never exists where a man can get to his property through 
his own land. That a road through his neighbour’s would be a better road, 
more convenient or less expensive, is not to the purpose; that the passage 
through his own land is too steep or too narrow does not alter the case. It 
is only where there is no way through his own land that the right of way 
over the land of another can exist.

In 11 Hals. 289 it. is said:—
A right of way of necessity can only exist where the grantee has no 

other means whatsoever of reaching his land. If there be any other means 
of access to the land so granted, no matter how inconvenient, no way of 
necessity can arise, for the mere inconvenience of an alternative way will 
not of itself give rise to a way of necessity.

If the legal standard was convenience, the plaintiffs would be 
entitled to their pathway, but the legal standard being necessity 
they are not so entitled. Mrs. Fullerton says she used the pathway 
“for an entrance to Main St. short cut.” I quote again from her 
evidence:—

N. 8.
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Q. I will now shew you the plan E. 1 ; was your street to run out to the 
steep hill? A. No, in other direction ; out towards I limb’s and up the hill 
to the old road.

Q. The old road was then in existence and it was to join the old road?

Q. Keep on a straight line? A. No, go up through our lot along the east 
and up to meet the old road tlirough our lot.

There is ace<*ss to Main St. from the old road. It is longer and 
not so convenient as to use the pathway through the defendant’s 
fields, but that does not, in law, make the pathway a way of 
necessity.

It is further contended that tin* plaintiffs acquired the right to 
the pathway by grant. As to this ]>oint I adopt the following 
quotation from 11 Hals. Laws of England as laying down the 
sound rule of law. At- p. 254, it is said:—

Upon the grant by the owner of a tenement of part of that tenement as 
it is then used and enjoyed, there will pass to the grantee all those continuous 
and apparent accommodations afforded by the part retained to the part 
granted and which are of such a nature that they may form the subject matter 
of an easement, and which are necessary to the reasonable enjoyment of the 
property granted and wliich have been and are at the time of the grant used 
by the owner of the entirety for the benefit of the part granted; this is uj>on 
the principle that a man shall not derogate from his grant.

As far as lots 2 and 3 arc concerned, the facts do no bring them 
within the law as I have quoted from Halsbury, but when the deed 
of lots 1 and 4 was made the plaintiffs and people coining to and 
going from their house on lot 2 were openly and continuously using 
the pathway to lots 2 and 3 and, of course, from these hits they 
could get to lots 1 and 4, but 1 cannot con e to the conclusion that 
under the law this results in an * grant .when the deed of lots
1 and 4 was made. It is, therefore, not necessary to decide the 
question of abandonment, but the inic during which the
plaintiffs did not use the pathway and the unequivocal act of join
ing with the defendants in the building of the fence would Ik* very 
serious difficulties for the plaintiffs. It is so clear that the plaintiffs 
have no prescriptive right to the pathway that I do not discuss it.

The appeal, in my opinion, should be allowed with costs. The 
plaintiff met with success on a substantial point, namely, as to the 
street ; from this there was no appeal. 1 think, therefore, that they 
are entitled to the costs of the action, except the costs of the issues 
as to the pathway, and as to those issues 1 think the defendants 
are entitled to the costs. Appeal alfaiml.

46
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GREGG ▼. GRANT & HORNE.

New Hr une wick Supreme Court, Appeal Divieion, Sir J. I). Helen, C.J., 
White and (trimmer, JJ. Novemhrr 22, 1918.

New trial (§ II—9a) — Damage action- Dependants indemnified 
against loss—Evidence—Wrongful admission ok 

In an action for damages for injuries sustained through the negligence 
of the defendant’s servants, the plaintiff has no right whatever to prove 
that the defendants are indemnified against any verdict that might be 
given in favour of the plaintiff by an indemnity company. Such evidence 
puts the real defendant in a position of manifest and incurable disad
vantage, and if the trial judge does not warn the jury against allowing 
their conclusion to be affected by such evidence, a new trial will lie 
granted, unless the plaintiff consents to a reduction of damages—where 
the court considers they have been assessed too high, owing to the admis
sion of such evidence.

Appeal from ti verdict entered for the plaintiff for SHOO, 
before ('handler, J., and a jury, at the St. John ( "ireuit.

New trial granted on amount of damages only, unless plaintiff 
consents within HO days from service of rule to a reduction of dam
ages to 9000. Defendants to he allowed costs of np]>cal.

F. H. Taylor, K.C., for defendants, moves for a new trial, or 
reduet on of damages.

/>. Mu'lin, KA'., contra.
Hazkn, C.J.:—The jury in answer to questions submitted to 

them by the trial judge, found that the proximate cause of the 
injury sustained by the plaintiff on January 1018. was his being 
hit by a car owned by the defendants and driven by their chauffeur, 
and that the injury was due to the chauffeur's negligence, which 
consisted in driving the cur at an excessive rate of speed.

There was ample evidence to justify these answers, and the 
contention that they were against the weight of evidence cannot 
lie successfully maintained. At the con n:< neement of the case, 
after plaintiff’s counsel had oj>enod to the jury, defendants’ counsel 
stated that la- did not think it would be necessary for him to 
trouble the plaintiff to call witnesses on the question of liability, 
as the matter could lx confined to the amount of damages sus
tained by the plaintiff. For reasons which no doubt were satis
factory to himself, plaintiff's counsel refused this offer, stating that 
he was not prepared to accept it, and that he had a right to shew 
the facts, and the case proceeded in the ordinary way. During the 
course of the trial Dr. Rent ley, a physician practising in the city 
of St. John, was called as a w itness. He was not the physician who 
had lx*en called in to treat the plaintiff at the time the accident
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**' ** ixviirred. He saw him professionally on January 12, one week
8. C. afterwards. In the course of his erosiH'Xaii inntion, lie statisl that

(Isr-oo he was employed by defendants to visit the plaintiff and examine
n ’ . him. He was then asked if he was representing any insurance
Horne. company, and this question was allowed subject to objection. He

iiewnTcj. replied tlijit he did not know, and he was then asked :
So far as you are concerned you do not know whether there was any 

indemnity company concerned in the matter? A. I do know there is an 
indemnity company concerned in the matter, but I didn’t know at the time.

The question asked by the plaintiff’s counsel was, in my 
opinion, undoubtedly a n ost improper one, and he had no right 
whatever to prove that the defendants were indemnified against 
any verdict that might be given in favour of the plaintiff by any 
indemnity company. Defences, as has been ]>ointed out in other 
cases, by or on behalf of insurance companies, are not favoured, 
but the reverse, by juries, and if it con es to the knowledge of a jury 
that the defence is not by or on behalf of an individual or indi
viduals. but of an insurance company, this must have a strong 
effect ujxm them in arriving at a conclusion. It was said by 
Faleonbridge, (’.J., in Longhead v. Collingwood Shipbuilding Co. 
(1908), lti O.L.R. 64, at p. 65, and I entirely concur in his state
ment, that:—

The mere putting of the question docs all the mischief. The jury will 
draw their own inferences from the objection taken by defendants' counsel 
and the ruling of the court. The real defendant is placed in a jkosition of 
manifest and incurable disadvantage. The proper course for the judge in 
such a case would be to discharge the jury, and put off the trial to the next 
ensuing sittings or, preferably, to discharge the jury and try out the case 
himself.

In the same case, Anglin, J., states that such evidence is irrele
vant to the issues upon the record, and that the only pretence 
upon which it could be sought to justify its introduction would In
for the purpose of impeaching the credibility of the witness to 
whom the question was put. He points out further that an 
irrelevant question may not Ik- put to a witness for the mere pur- 
|K>se of impeaching his credibility by subsequently contradicting 
his answer.

From a perusal of the authorities referred to in the case just 
mentioned, and others that I have consulted, I think there can be 
no doubt whatever as to the impropriety of such evidence, and 
that under ordinary circumstances the defendants would undoubt-
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edly lx* entitled to a new trial. As however, there is no question 
in this ease in regard to the negligenee of the defendants, as the 
defendants practically adn itted liability at the con meneement of 
the trial, 1 do not think that any good purpose would l>e served by 
sent ling the case back for a new trial generally, 1 feel, however, 
that the damages awarded are large, under the circumstances, 
and that it is not unreasonable to conclude that they were aggra
vated by the introduction of the evidence which should not have 
Ixxn admitted. The trial judge did not warn the jury, as I am 
satisfied he should have done, against allowing their conclusion 
to lie affected by the fact that evidence had been given to shew 
that there was an indemnity company concerned in the matter, 
but confined himself to telling the jury that it was entirely within 
their province to make up the damages at any reasonable amount 
they saw’ fit, and later said that he would say no more on the 
question of damages, lx-eausc it was entirely for their consider
ation, and nolfody had a right to interfere with them, unless they 
exceeded the limits of reasonable men. 1 do not think the amount 
awarded for damages is so great as to shock the “judicial mind,” 
nevertheless, it is, in my opinion, too large, and 1 cannot help 
coming to the conclusion that the jury must have taken into 
consideration matters which they ought not to have considered, 
such as the fact that a guarantee company was liehind the 
defendants. •

Evidence was given to shew that the plaintiff, w ho was a checker 
in connection with work in the harbour during the winter months, 
had, in consequence of the accident, lost ten weeks’ work of an 
average value of $35 a week, and that he had incurred a doctor’s 
bill amounting to |35; $1(X) at the very outside would cover all 
the damages thus incurred by the plaintiff. The verdict was for 
$800. It is evident, therefore, that the jury, over and above tin- 
amount of monetary loss, awarded the further sum of $4(K) which 
may have l>een intended, although there is no division of the 
damages into items, as a compensation for the pain and suffering 
which he incurred. It seems to me, in view of the evidence, that 
this would lie an excessive amount. The injuries of the plaintiff 
were not of a very serious character, no Ixmes were broken, and 
he was only confined to his bed for a few days, after w hich he was 
able to get around with a cane. He continual to improve, and
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started to work about the* Kith or 12th of Man h at tin* Kamo kind 
of employment that he had lieen engaged in liefore meeting with 
the injury, hut for the first 2 weeks he was not aille to earn as 
much as he had lieen earning previous to the aeeident, in conse
quence of the condition of his leg. After that he worked at the 
same work and made good time, averaging the $35 a week up 
to May 13, when the winter-port business came to an end.

Had it not lieen for the evidence regarding the guarantee 
company, I would not have felt it my duty to interfere with the 
finding, although of opinion that the amount of the damages 
aw was unduly large, hut I am forced to conclude that that 
evidence had an effect upon the damages, and that by its intro
duction they were aggravated, and under those circumstances 1 
am of opinion that then* should 1h> a new trial on the question of 
damages, unless the consents, within 30 days of service of
the rule, to a reduction of damages to the amount of $000, as 1 
consider $200 a liberal sum to allow in excess of the mone
tary loss which he sustained.

As the defendants were compelled by plaintiff's action in 
putting in improjier evidence, to either suffer the injustice of 
having to pay too large a verdict, or to apply as they did, I am 
of opinion that they should Ik- “ " * r costs of this motion.

Grimmer, J.: This is an action against the defendants to 
recover damages for injuries sustained by the plaintiff in lieing 
struck by an automobile of the defendants, in charge of and 
driven by their chauffeur. It was tried bv ('handler, J., and a 
jury at the St. John June Circuit, 1918. The jury found for the 
plaintiff, and assessed the damages at $800. At the trial the judge 
loft the questions of fact to the jury and the verdict was entered 
upon the answers thereto. The facts are quite fully stated in the 
judgment of Hazen, C.J.. which 1 have had the privilege of reading, 
and need not be extended here. At the trial, and before evidence 
was offered, the counsel for the defendants stated it would not be 
necessary for him to trouble the plaintiff’s counsel to call witnesses 
on the question of liability. The matter could be confined to 
what damages the plaintiff hail sustained. This offer was not 
accepted, and the trial proceeded, with the result indicated above. 
An appeal is now taken, and a new trial asked for on the ground 
that the damages are excessive, that the e was misdirection on the
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pull of" the judge, and improper adn ission of evidence. The 
latter ground. which 1 will deal with first, arose out of the evidence 
of Dr. Bentley, called by the defendants. ( hi his < mss-examination 
the plaintiff’s counsel asked him the following questions:

Q. Were you representing any insurance company? A. I don’t know. 
1 presume the reason 1 came into the case—Q. So far as you are concerned, 
do you know whether there was an indemnity comjiany concerned in the 
matter? A. I do know there is an indemnity company concerned in the 
matter, but I didn’t know at the time. Q. Did Grant A Horne engage you 
to sec the plaintiff and make a report- is that what you said? A. That is 
what I said.

This was nil objected to by defendants’ counsel on the ground 
that it was improper, inasmuch :*s it would tend to prejudice the 
defendants before the jury, but it was allowed, and no reference 
was afterwards made to it by the judge in his charge. In my 
opinion, the evidence was improper and should not have been 
received, as the only object it could possibly effect was to prejudice 
the minds of the jury on he trial: the fact that the defendants had 
protected then selves or not from iambic liability not in any way 
being relevant to the issues. It could not assist the plaintiff, and 
is not a material fact upon which the plaintiff relied. This case 
is precisely the same as Loughntd v. ( nUimju'ootl Shipbuilding Co., 
Hi ().L.U. (14. and if nothing further was involved there should lie 
a new trial. As, however, the question of excessive damages has 
been discussed and n ay possess a certain amount of merit, yet 
where there is power in the court to measure, adjust or regulate 
the dan ages as to it shall seem just and right under the evidence, 
and so prevent extended and expensive litigation, for the reason 
stated by the Chief Justice in his judgment, 1 agree with the 
conclusion he has reached that there shall be a new trial unless 
Ixith parties consent to a reduction of damage* to $000, such 
consent to lie filed within 30 days from the service of the rule, 
and if there shall be a new trial it shall be confined to the question 
of damages.

In view of the circumstances involved in this case, the costs 
of the appeal must lie allowed the defendants.

White, J., agrees.
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Judgment accordingly.
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BEVERLY COAL MINE AND HUMBERSTONE COAL COS. v. GRAND 
TRUNK PACIFIC R. Co.

Board of Railway Commissioners. July SI, 1918.

Jurisdiction (§ II A—14)— Spurs — Construction — Ownership — 
Agreement—Railway Act, k. 222.

A spur line constructed under the provisions of s. 222 does not become 
part of the railway from whose line it is built under the provisions of an 
agreement with the owner providing that the railway company furnish 
the rails, ties and Listenings, which remain their property, and the owner 
provides the right-of-way, even if no reference is made to such agreement 
in the Board's order authorizing the construction of the spur, and the 
Board has no jurisdiction to authorize an adjoining owner to use such

[Blackwoods and Manitoba Brewing A Malting Co. v. Canadian Northern
R. Co. and ('iiy of Winnipeg (1910), M Can. S.C.R. 92, 12 Can. By. 
Cas. 45; Clover Bar Coal Co. v. //uml>erstone, Grand Trunk Pacific R. and 
Clover Bar Sand <fc Gravel Cos. (1911), 45 Can. S.C.R. 349, 13 Can. lty. 
Cas. 162; Boland v. Grand Trunk It. Co. (1915), 21 D.L.R. 531, 18 Can. 
Ry. Cas. 60; Kammcrcr v Canadian Pacific li. Co. (1916), 21 Can. Ry. 
Cas. 74, followed.]

Application for an order authorizing the right to use a spur 
leading to the Humberstone Coal Co.’s mine near Edmonton.

The application was heard at Edmonton, June II, 1018, and 
subsequently disposed of on written submissions on file with the 
Board.

S. 11. Woods, K.C., for the ant.
II. 11. Parlée, K.C., for the Humberstone Coal Co.
H. //. Hansard, for the Grand Trunk Pacific Ry. Co.
Mr. Commissioner Boyce:—The applicants at the Edmonton 

sitting, on notice to, and in presence of, counsel for the railway 
company and William Humberstone, asked the Board to make an 
order giving them the use, for the purposes of their coal mining 
industry at Beverly, of a portion of the spur track (or as it is some
times called) branch line, from the Humlierstone mine to the 
junction with the main line of the Grand Trunk Pacific Railway 
the spur track (or branch line) referred to being about one mile in 
length.

The railway company was not unfavourable to such an order 
being made, and, at the hearing, and subsequently by written 
submissions, contended that where a siding is already constructed, 
and can lie used to advantage, it would be improper to put appli
cants and the railway company to the expense of operating a new 
and special siding to specially serve the applicant, a contention, 
not without some merit. but subject to the rights of other parties 
interested.

5
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The respondent William Huniberstone, aï the hearing, and 
subsequently by written submissions, objected strenuously to 
the order l>eing made, and challcngwl the jurisdiction of the 
Hoard to make it.

The facts, now Indore tin1 Hoard, are as follows:
W illiam Humberstone and the Grand Trunk Pacifie Railway 

Company entered into an agreement, dated September 1. 1914. 
and filed upon the hearing of this application, providing for the 
construction of the siding (or branch line, if it may l>e so called) 
from the mine to the main line of the railway. Whatever steps 
were taken to give, or endeavour to give, to the situation any 
other and perhaps extended or higher application, there can be no 
doubt whatever that the agreement alone was the basis upon 
which the connecting track between the Humberstone Mine and 
the main line of the Grand Trunk Pacific Railway was to be 
constructed ami upon, and subject to the terms of which, and to 
the respective and relative rights of the parties under it. the con
necting line was built. It was intended to lie, it was, and it is. an 
industrial track, sta ving a private industrial concern—and creating 
and conserving private rights to the owners of the industry whose 
private interests were to lie served by it. As much may turn 
niton this agreement it may not Ik* amiss to epitomize its terms. 
It recites that the owner (Humberstone) is the occupant of the 
northwest quarter of lot 7. township 53, range 24, west 4th meridian 
(shewn on plan)

And desires having a siding built connecting the said premises wi'l, the 
railway, and the company is willing to construct such siding on the t< and 
conditions herein expressed.

It provides:—(a) That the company, at the request i at the 
expense of the owner (Humberstone), and subject to the approval of 
this Hoard, construct the siding as per plan; (b) That the owner 
will pay the cost of the siding, except rails, fastenings, spikes, and 
switch materials which the company furnishes, but of which it 
retains ownership (c) The owner is to pay a compensation or 
rental to the railway for the use of the rails, etc., use of which is 
furnished by the company, $202.15 per annum, and also pay the 
expenses of necessary signals, signalmen, protection, appliances, 
and other similar expenses at any time incurred by reason of the use
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of the siding by the owner, and also pay to the railway all costs and 
expenses which may be inclined by the company in maintaining and 
keeping the siding in good repair and condition and open for traffic; 
(d) Subject to the proper use of the siding by the owner the time 
and manner of using it shall Vie regulated by the company ; (e) The 
company to have the use of the siding at all times, in so far as it 
shall not be required by the owner, and the company may, upon 
reasonable compensation to the owner, permit the use of the 
siding by other parties, provided such use shall not interfere with 
its use by the owner, and may connect or cross the siding with any 
other siding and use it as an approach to or continuation of any 
other siding; (/) The owner is to protect the railway of the com
pany as to cattle, indemnify the company from all claims for 
injury to jiersons or property arising out of any negligence or 
omission on owners’ part in operation or maintenance of the 
siding, and assumes all risk of loss or damage by fire to buildings 
or property on the lands and premises, the mener acknowledging 
that it is at his inmtation that the comjtany agrees to jtermit its loco
motive engines to operate upon the siding, and that this provision is 
one of the chief considerations moving the company to enter into 
the agreement; {g) The owner, at his own cost, is to proinde the right 
of way for siding outside of the land of the comjxiny; (h) The owner 
to pay all taxes and assessments of every kind, and to keep the right of 
way of the siding free from combustible matter and obstruction; 
(i) That there shall be no assignment without leave; (j) That on 
default of payment of rent and maintenance, or observ ng of 
accounts for 2 months, the company may in specified manner dis
continue operation of the siding, and may, in certain events, 
remove the siding from the property and terminate the agree
ment. Either party may terminate the agreement at any time, on 
specified notice to the other; and, {k) That on the termination of 
the agreement, materials furnished and work done on the portion 
of the siding on the land of the company becomes the property of 
the company absolutely, and the company shall remove from all 
other portions of siding, rails, fastenings, spikes, and switch 
materials.

Such is the agreement which originated this siding, and sub
ject to the conditions of which it was constructed, and is main
tained and operated.
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Humberstonc "jr the right-of-way for the siding, and for 
perishable cost, or original siding ($7,008.43) and of additional 
or substituted siding ($4,078.82). His total expenditure in cost 
being some $45,000. The non-perishable material cost, tome by 
the railway, was fixed at $4,702.58, on which sum the Humlier- 
stones pay a rental of ti%, or $282.15 per annum.

It is stated, and not denied, that the owner, William Humber- 
stone. has leased the mine to an independent company, and has 
granted to that company the exclusive use of the entire length of 
the siding. As the railway company makes no reply to this 
statement, it can fairly lie assumed that the transmission of 
interest took place with its consent, necessary under the agree
ment.

The Board, by its order No. 22850, dated November 10, 1911. 
reciting the approval of the Humberstonc Coal Company and 
Trowley and Ketehum, property owners affected, dispensed with 
the publication of notice and authorized the construction of the 
branch line or spur as was contemplated by the said agreement. 
There was correspondence both before and after the order, which 
is on file, indicating that the Humberstones, and not the railway 
company, were in reality purchasing the right-of-way for and 
building the spur. For instance, on December 2, 1912, the 
solicitor of the railway company writes:—

In the matter of order of the Board No. 17827 (subsequently rescinded 
by order No. 22850), directing the construction of spur to serve the Humberstonc 
Coal Company, I beg to hand you herewith application on behalf of the Grand 
Trunk Pacific Railway Company under ss. 222 and 237 of the Railway Act, 
for an order authorizing, etc., 
and adds:—

And approval seems necessary in order to enable expropriation of a small 
piece of right-of-way which the coal company seems unable to secure without 
such procedure.

The natural meaning to be gathered from the expressions italic
ized was that the railway company was applying in place of and 
for the benefit of the private owners, as was undoubtedly the case, 
as the subsequent agreement of September 1, 1914, abundantly 
shews. To the same effect was the letter of the solicitor for the 
railway company to the Board, dated December 14, 1912, asking 
for an extension of time for construction under the order then in 
force, providing for the construction of the spur according to a 
plan which was. however, changed for the one authorized by
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order 22850, of Novemlier 10, 1914. In that letter the solicitor 
for the railway states that:—

The I lumber stone Coo! Company has so Jar been unable to construct grade, 
and I shall, therefore, be obliged if, when plan of spur is approved, an extension 
of time for completion can be extended until May 30, 1913.

A clear intimation to the Hoard that the Humberstone com
pany, and not the railway company, was constructing the spur 
line, as was undoubtedly the case.

Whatever, therefore, is the effect of the order No. 22850, of 
November 10, 1014, authorizing the construction of this spur—or 
branch line—the ownership of it and rights ever it were deter
mined by and rested upon the agreement 1 have referred to, and not 
by the order. It was built as a private spur for, and under agree
ment with, the Humberstone people, they paid for it, they main
tained it, paid rent and other onerous charges in connection with 
its maintenance as a private spur—and having paid for its con
struction, and for the lands acquired for it, to the amount of 
some 845,000, they have acquired, by agreement with the rail
way company, rights of ownership and proprietary interests in, ami 
with respect to it, which prevent the railway company from profess
ing that this spur is part of its line of railway or of its railway 
system.

The order (No. 22850), authorizing its construction, is invoked 
by counsel for the applicant as creating this spur—built and paid 
for privately, under a private agreement with the owners of the 
industry, to Ik* served by it into a branch line of the railway— 
a pari of the railway—thus giving the Hoard a jurisdiction over 
it which it otherwise would* not possess. Certainly the railway 
company cannot contend that it is a branch line or part of its line 
of railway. If it attempted to so contend, it would lie estopped 
by the agreement to which it was a party.

Then, what is the effect of the order of the Hoard referred to? 
Is it sought thereby to disguise a privately built and privately 
owned spur as a branch line of the railway, and so give this Board 
the power, if it chose to exercise it, of violating the rights of prop
erty and domain of individuals and corporations, in the lands, 
property and easements represented by its construction and main
tenance and guaranteed by the railway company under its agree
ment? Certainly the railway company makes no such con-
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tent ion. It made it reasonably clear, in its correspondence with 
the Hoard, that the authority asked of the Hoard was for the pur- 
|K»se of a private siding -not a branch line.

If this Hoard has any jurisdiction to grant this application it 
would l>e upon the fiction or illusion that the spur, or siding, was 
a branch line and, therefore, part of the railway. Hut this spur 
is not part of the railway. It was built, right-of-way purchased, 
and is maintained by private ownership, and the ownership of its 
right-of-way is not in the railway but in Humtierstone, who—or 
his successors -can, upon notice, compel the railway company to 
take up the tracks, signals, switches, and equipment and destroy 
its existence as a railway line—he or they retaining the ownership, 
as of right of purchase, of the land upon which it is built. \\ hat 
does it profit then to call a branch line that which is clearly, in 
fact, but a private spur track? The illusion is colourless. The 
fiction is threadbare. The track is no part of the railway, and iIn- 
order of the Board cannot, in the circumstances, make it so. To 
declare it a part of the railway would lie to grossly invade and 
violate private rights. If the order of the Board purporting to 
call this spur a branch line could l>e utilized for such - a purpose, 
this Hoard had no power to make such an order. Hut 1 think all 
that was asked of. and all that was intended to tie given by the 
Hoard, was an approval of the spur line as contemplated by 
clause 3 of the agreement for its construction.

I fail to see that decisions in Blackwoods and Manitoba Breuing 
<(• Malting Co. v. Canadian Xorthcrn li. Co. and City of Winnipeg. 
44 Can. H.C.R. 92, 12 Can. Ry. (’as. 45, and Clover Bar Coal Co. v. 
II umber stone, Crand Trunk Bad fie By. and (’lover Bar Sand <(• 
Crawl Co*., 45 Can. S.C.R. 346, 13 Can. Ry. Cas. 162, are inappli
cable here. 1 think they are distinctly applicable and must lie 
followed.

The Assistant Chief Commissioner is of opinion that neither 
the above cases, nor that of Boland v. Crand Trunk H. Co., 21 
D.L.R. 531. are applicable to the present case. The fact that in 
this case, as in the latter ease*, the spur was, in fact, built pursuant 
to an agreement, now before us, and plainly indicated in the 
applications of the railway company to the Hoard, identities this 
ease closely and undistinguishably with the principles there 
laid down. To the same effect is his judgment, concurred in by
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Commissioner Goodeve in Kammerer v. Canadian Pacific R. Co., 
21 (’an. lly. Cas. 74. The Assistant Chief (’omniissioner sug
gests that because the order of the Hoard was not expressly made 
subject to the terms of the agreement then in force, the line in 
question liecame part of the railway of the Grand Trunk Pacific 
and as such subject to the jurisdiction of the Board. The answer 
to that suggestion or opinion, of course1, is that the order of the 
Hoard was, in fact, subject to and the application for it was based 
upon, and in futhcranee of, the agreement, and not in the public 
interest, and the Hoard dispensed with otherwise necessary 
formalities precedent to the application lx‘eause no public interests 
were involved and the private interests (the Humlierstones) con
sented, and so recited in its order.

I think it would he a grave interference with the undisputed 
private rights of the Humlierstoncs under the agreement to give 
effect to such a contention. Those rights are plainly before the 
Hoard upon this application and whether the order protects or 
ignores them in its wording, they are now insisted upon, and I 
hold the view that they are entitled to respect, and that, respect
ing them, we must yield to the argument that we have no juris
diction to violate them.

Even if in the circumstances we were bound by the letter of 
the order, 1 would lx* disinclined, in the face of the facts now 
before us, and in existence when the order was made, to exercise 
the» discretion resting with us, to encroach upon the private rights 
created by the agreement. We are plainly confronted with the 
fact, evidenced by a written agreement, that what the Hoard 
purported to treat as a branch line for a specific named purpose 
was, in fact, only a private spur, and I think that we would be 
unwise to make the order asked in the face of objection by the 
private owner.

Let us suppose that the order suggested by the Assistant 
C’hief (’omniissioner were made, and that, under it, the applicant 
built its siding and connected it witli that of the Humberetones 
constructed under the agreement with the railway company. The 
agreement would not lx* extinguished. The rights of the parties 
as recited would not be affected quoad the spur, and one of them 
authorizes either party, at will, on short notice to terminate the 
agreement and alxilish the connection with the railway’s main
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line -the ownership of the land remaining where1 it now is with 
the Huinberstones, who bought and paid for it. The effect would 
lx* that the order of the Board would lx* subject to rights of private 
parties as defined by a contract Indore the Board when making its 
order, and the exercise of those rights would render the Board's 
order useless. The situation would then Ik* similar to that stated 
by Anglin, .!., in Clover liar Coal Co. v. Humber atone, Crawl Trunk 
Pacific K. Co. awl Clover liar Sand & Gravel Cos., 45 Can. H.C.R. 
34b, at p. 351 (cited in the written argument of counsel for Humlx»r- 
stone, p. 9).

I think it is also clear that there is no power under the Act for 
this Board to settle1 compensation or fix terms ns suggested by the 
Assistant Chief Commissioner. Were such an order made an 
anomalous and complicated situation would be created.

It is urged that the applicants have no operating mine and that 
their difficulties are such that they cannot expert to have one, and 
that it would be impracticable anel useless to construct this spur—- 
a further reason for allowing them to establish, as eliel the Humber- 
stones, their own connections with the railway if. and when, their 
business justified it.

I would dismiss the application.
Mr. Commissioner McLean: I am unable to distinguish 

what is involved in the present application from the principle1 ;is 
laiel down by the Board in Polandx.Grand Trunk B. Co.,21 D.L.R. 
531, 18 Can. Ry. Cas. 60.

The Assistant Chief Commissioner (dissenting):—By order 
No. 22850, dated November 10, 1914, this Board, on the applica
tion of the Granel Trunk Pacific Railway Company, uneler s. 222 
of the Railway Act, authorized that company to construct, main
tain, anel operate a branch line to the property of the Humber- 
stone Coal Company elistant about a mile from the main line of 
the (iranel Trunk Pacific Railway Company east of Edmonton.

The branch line was in due course constructeel anel is still being 
operated by the railway company pursuant to that order. The* 
Beverly Coal ( Company Inis applied to the Boarel, under s. 226 of 
the Railway Act, for an order elirceting the Grand Trunk Pacific 
Railway Company to construct and operate a spur or branch line1 
from a point on the branch line* leading to the Humberstone mine, 
about half a mile from the1 company's main line*, to a coal mine- on
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the pro|)crty of the applicant sonic distance west of the branch line 
leading to the Humberstone mine.

Counsel for the Humlierstone (’oal Company objected to the 
application, on the ground that the branch line to the Humber- 
stone property was not part of the railway of the Grand Trunk 
Pacific Railway Company, but was tin* property of the Humber- 
stone Company, and that, therefore, this Board had no juris
diction to grant the order applied for. Counsel for the HuiiiImt- 
stone company further submitted that if the Board, being satis
fied that it had jurisdiction, granted the application, that the 
Humberstone company should be remunerated for the use of the 
Humlierstone spur by the applicant.

An agreement was entered into between the Grand Trunk 
Pacific Railway Company and William Humberstone, dated 
September 1. 1914, providing for the construction of the Humber- 
stone spur. That agreement was not liefore the Board when the 
order authorizing the construction of the Humberstone spur was 
issued, and no reference to it was made in the order.

In the agreement, which is on the company’s standard printed 
form, Humlierstone is called the owner. The following clauses 
of the agreement are worthy of consideration in connection with 
this matter:—

(4) The owner will pay to the company the cost of the siding as certified 
to by the general superintendent, the company excepting therefrom the cosi 
of rails, fastenings, spikes and switch materials which the company will 
furnish, retaining, however, the ownership therein.

'8) The times and manner of using the siding shall be regulated by the 
officials of the company; provided always that their control shall not interrupt 
the proper use of siding for the business of the owner.

(9) (a) The company shall at all times, during the continuance of this 
agreement, have the use of the siding in so far as it shall not be required for 
the use of the owner;

(b) The company may, upon reasonable compensation to the owner (the 
amount to be fixed by the railway company in case of dispute) permit the use 
of the siding by other parties (provided such use shall not interfere with the 
proper use of the siding for the business of the owner).

(c) The company may connect the siding, or cross the same with any 
other siding, and use the siding as an approach to or continuation of any other

(16) Either party may terminate this agreement, at any time, upon 
giving to the other party notice in writing of the intention to do so, and naming 
in such notice a day at least two months distant on which the agreement is to 
terminate; on the day so named, this agreement shall terminate; and there
after the owner shall not have the right to use the siding or to pass upon the
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property of the company upon wliich any jMirt of the siding is laid; and if it 
be terminated by a notice as aforesaid during any year for wliich rental has 
been paid, then the company shall repay the proper proportion of such rental.

Since the hearing at the sittings of the Hoard in Edmonton, 
counsel for the ant and for the* Humlierstone company have 
each put in a submission in writing. Counsel for tin* latter com
pany lays most stress on his contention that the Board has no 
jurisdiction to grant the order applied for. because the Humlier- 
stone spur is not part of the railway of the (hand Trunk Pacific 
Railway Company. He relies upon lilackwoods and Manitoba 
Brewing <V Malting Co. v. Canadian Xarthirn 1C Co. ami City of 
Winnipeg, 44 Can. S.C.R. 92. 12 Can. Ry. Cas. 45; Clover liar 
Coal Co. v. Humberntone, CramI Trunk Pacific H. Co. and Clover 
liar Sand CraveI Co ft., 45 Can. S.C.R. 34(i, 13 ('an. Ry. Cas. 102. 
In my opinion neither of these cases are applicable, lieeause in 
neither case was the piece of the railway in question authorized 
by order of this Board. In Ixith cases the railway was constructed 
under an agreement between the owners of an industry and a 
railway company. A stronger case in support of the contention 
of counsel for the Humlierstone company that the Board has no 
jurisdiction to grant the order applied for is Poland v. Grand Trunk 
H. Co., 21 D.L.R. 531, in which the Chief Commissioner 
decided that a branch line built under an order of this Board, 
under s. 222 of the Railway Act. was not part of the railway where 
it was built pursuant to an agreement and the order authorizing 
the construction of the spur was made subject to the terms and con
ditions of the agreement. In my opinion the» present case is not 
similar to any of the three quoted, because the spur in question 
was built on the authorization of this Board without reference to 
any agreement Indween the owners of the industry to be-served 
and the railway company.

S. 221 of the Railway Act authorizes the company to construct. 
maintain, and operate branch lines; and s. 222 says that the 
branch line shall not be commenced until certain steps have been 
taken by the railway company in the way of filing plans, etc. 
These steps were taken by the Grand Trunk Pacific, and the 
Board, after Iteing satisfied that the branch line was necessary 
in the public interest. authorized its construction pursuant to 
s. 223 of the Railway Act.
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In view of those facts, to my mind it is quite clear that the 
Humborstonc spur is part of the railway of the (hand Trunk 
Pacific Railway Company, and that this Board has jurisdiction to 
grant the order applied for.

Bearing in mind the provisions of the agreement between the 
railway company and Humberstone, by which, of course, this 
Board is not in any way bound, I think it would lie reasonable 
that some compensation should be granted Humberstone for 
tin1 use of the portion of the spur lying between the railway com
pany's main line and the point where the applicant desires its 
spur to branch off. We were told that this piece of track is about 
half a mile in length t.e., about one-half of the entire length of 
the Humlierstone spur. We were not given very definite evidence 
on the cost of the spur. In his written submission, counsel for 
tin* Humberstone company says that his client pays the Grand 
Trunk $282.15 per annum, apart from any switching rate's, as a 
rental for the use of the rails, spikes, fastenings, and switch mate
rials in the spur, and that from Humlierstone’s books the cost 
of the whole siding to him had lx*en upwards of $45,000. This 
amount, he says, doubtless includes a diversion of the line south 
of the portion the " ant desires to use.

From an examination of the plan and profile of the Humber
stone spur and the consideration of what has lieen submitted by 
both parties, I am advised by one of the Board’s engineers that a 
fair valuation of the portion of tile Humlierstone spur, which the 
applicant desires to use, would be $7,719. Eight per cent, is a 
fair rate of interest to lie paid for money in Alberta at present, 
and I think 8% on the $7,719 would be a fair amount to be paid 
by the .applicant to the Humberstone company for t he applicant's 
joint use of the* portion of the Humlierstone spur in question.

As far as the maintenance of the portion of the spur in ques
tion is concerned, the applicant should contribute to it on a wheel- 
age basis.

I think an order should go accordingly.
Application dismissed.

5
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SUTHERLAND v. SPRUCE GROVE. ALTA.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and s. ('.

Hyndman, JJ. January 2, 1919.

1. Judgment (§ 1 G—55) — Elimination of part — Effect — Nothing
DECIDED THAT IK NOT SHEWN IN REASONS.

The mere elimination of a declaration of invalidity of assessment and 
taxation does nothing more than leave the formal judgment without any 
declaration on the |>oint and nothing can he deemed to lie decided except 
what is shewn by the reasons.

2. Barristers and solicitors (§ Il C—30)—Solicitor’s lien What is
Differs from ordinary lien.

A solicitor’s lien is not a lien in the ordinary sense of a charge on 
property in |M)sse.ssion, but is a right to acquire a charge on projierty of 
the client, but not on property of someone else; unless the costs become 
the costs of the client there is nothing to which a lien may attach.

[Leonard v. Whittlesea (1918), 43 D.L.R. 62, referred to.]

Application on liehalf of the plaintiff to vary the minutes Statement, 
of judgment proposed for settlement upon the reasons given by 
the appellate division on Octolier 25.1918. The notice of motion 
proposes to ask the court to alter the judgment from one which 
it delivered in favour of the defendants to one in favour of the 
plaintiff. The court declined to hear any argument on the merits 
of the appeal, which had lieen fully argued before it, but heard 
argument upon the proposed disposition of costs, that ques
tion not having been argued on the appeal, as well as on the terms 
of the formal judgment to give effect to the reasons.

.4. M. Sinclair, for appellant ; E. II. Edwards, K.( for respond
ent.

The judgment of the court, was delivered by
Harvey, C.J.:—The judgment of the trial judge declared the H.rv*.cj. 

assessment, taxation and tax enforcement proceedings illegal and 
invalid. We decided that he was wrong in holding the assessment 
illegal upon the ground taken or any other ground appearing in the 
case, but we found, as he had, that the tax enforcement proceeding 
was, in part at least, invalid, and upheld him in setting aside the 
certificate of title founded upon the confirmation of the tax enforce
ment proceedings. As that was the only consequent relief asked 
it seemed simpler to strike out the whole of tlijf declaration of the 
trial judgment, which was, in part, wrong, than to amend it.

The plaintiff, while asking that the declaration lie restored, 
which, of course, would lie to reverse our judgment, argues also 

27—44 d.l.r.
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that the mere striking of it out might lie deemed to be a declara
tion of the validity of the assessment taxation and tax enforcement 
proceedings. It is plain that it could not l>e so considered, for we 
expressly found that the tax enforcement proceedings were not 
valid and the mere elimination of a declaration of invalidity of 
assessment and taxation does nothing more than leave the formal 
judgment without any declaration on the jxnnt, and nothing could 
!>e deemed to be decided except what is shewn by the1 reasons. I 
understand counsel for the defendant, however, to be willing to 
have inserted in the formal judgment a declaration that will 
remove any doubt, ami I have no doubt that can l>e arranged 
lietween counsel.

Plaintiff’s more serious objection is to the disposition of the 
costs. There was no argument on this with the general argu
ment, and we thought it right that wre should hear and consider 
any objections Ix-fore formal judgment is signed. Sex* Leonard v. 
Whittlemi, 43 D.L.R. 62, 13 A.L.R. 550. We directed that tin- 
costs of tin- appeal should Im- borne by the plaintiff. He objects 
to this on the ground that tin- defendants were only partially suc
cessful. If that objection were good then it should apply to tin- 
costs of tin- action which were allowed to the plaintiff, though he 
succeeded only in pah, and that by no means the most substantial 
part of his claim. 1 see no reason for altering the disposition of 
costs in this respect. However, we directed that the costs of the 
ap|M‘al should !>e set off against the costs of the- action and any 
excess of the latter set off against the taxes duo on the land.

It is contended that we have no right to order this set-off, as 
it interferes with tin- solicitor’s lion.

Our r. 20 (Alberta Rules of Court, 1914) as to costs provides 
that:—

A set-off for damages or costs between parties may he allowed, notwith
standing the solicitor's lien for costs in the particular cause or matter in which 
the set-off is allowed.

The Court of Appeal in England held, in Hake v. French, [1907] 
1 Ch. 428, that this rule did not apply to different actions or pro
ceedings. The same court, differently constituted, in Held v. 
Cupper, [1914] 2 K.B. 147, while considering itself Inmnd by the 
former decision, expresses! dissent. They held, however, that the 
right to set-off, as between different proceedings, was in the court
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in its discretion, regardless of the solicitor's lien, apart from the 
rule. It is pointed out in that case and by Younger, J., in a later 
and very carefully considered judgment in PuddephaH v. Leith, 
[1910] 2 <’h. 108, that the solicitor’s lien, so called, is not a lien in 
the ordinary sense of a charge on property in possession, but is a 
right to acquire a charge on projierty of the client, but not on 
property of someone else and that, unless the costs become the 
costs of the client, there is nothing to which the lien may attach. 
It is ixiinted out that it might lie manifestly unjust to make a 
solvent person pay costs owing bv an insolvent where the latter is 
indebted to him.

We are not IkhiiicI by the decision in L ike v. French, and are 
quite at liberty to accept the view of the same court in the later 
case, but it is unimjiortant to decide the real intention of the rule 
because* it is clearly held to lie a matter of discretion.

There is no doubt that the set-off of costs of the appeal against 
the costs of the action is authorized and, in my opinion, it is 
proper. I feel little doubt also that, if the defendants had a 
judgment against the plaintiff for the taxes, it would lie within 
our discretionary right to set the costs off against them, but the 
defendants have no such judgment, and, while the action was in 
respect of the taxes, and their validity as I icing properly imposed 
on the land, its determination did not involve the consideration of 
the personal liability of the plaintiff for those taxes.

This aspect did not present itself to us when making the 
direction we did, and inasmuch as it may be that the plaintiff is 
not personally liable for the taxes, to make him pay part of them 
by a credit of costs due him would In* to comiM-l him to pay some
one else’s debt, which would In* manifestly unjust.

I would, therefore, on this ground and not on any consideration 
of solicitor’s lien, modify the direction as to costs by eliminating 
the direction of set-off against taxes. There should lie no costs of 
this application. Judgtnent accordingly.
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MARCONI WIRELESS TELEGRAPH Co. OF CANADA v. CANADIAN CAR 
* FOUNDRY Co.

Exchequer Court of Canada, Audette,J. November 12, 1918.

Courts (§ V F 322)—Superior Court or Quebec—Exchequer Court— 
Co-ordinate jurisdiction —Interlocutory injunction—Comity. 

If the Superior Court of*Quebec has dismissed a motion for an inter
locutory injunction in a suit instituted with writ and derivation, the 
Exchequer Court, being a court of co-ordinate jurisdiction, will not enter
tain a similar motion. Where the motion and application have been 
entertained by the Sujierior Court without the issue of any writ or insti
tution of action upon counsel undertaking to do so, the Exchequer Court 
will refuse a similar motion on the ground of comity, although the matter 
is not, st rictly shaking, res judicata.

Comity, as applied to judicial proceedings, means nothing more than 
the observance of a rule of etiquette or conventional decorum lietween 
courts of co-ordinate jurisdiction. It is not a rule of law, because it is 
not imperative. It is a useful ultra-legal adjunct to the judicial doctrine 
of stare decisis.

[Plimpton v. Spiller (1876), L.R. 4 Ch. D. 286. followed ; see also 
Marconi v. Canadian Car and Foundry Co., 43 D.L.R. 382.]

Statement. Action for the infringement of a patent.
E. La fleur, K.C., and C. Sinclair, for plaintiffs; Peers Davidson, 

K.C., for defendants.
Audette,j. Audette, J.:—This is an action for the infringement of two 

Canadian patents of invention, one of which appearing, on its 
face, to have already expired.

The matter comes now before the court on two motions, on 
behalf of the plaintiffs, against the two defendants, respectively, 
for interlocutory injunctions, until trial, seeking to restrain the 
defendants from supplying, vending, etc., a certain wireless appa
ratus protected by a patent of invention, which, primâ facie, is 
good and valid until the question of its validity has lx»en raised 
and passed upon.

The Superior Court of the Province of Quebec and the 
Exchequer Court of Canada have, in such matters, concurrent 
and co-ordinate jurisdiction.

Similar motions and applications to those now made here were 
made before a judge of the Superior Court, at Montreal, P.Q., 
and on October 25, 1918, and judgment was thereon rendered dis
missing the same with costs. (43 D.L.R. 382.)

The question raised in this court is identical with that decided 
between the same parties by the Superior Court Judge of the 
Province of Quebec, upon similar interlocutory applications, and 
the defendants are brought twice before the courts in respect of 
one and the same matter. While I would not rest my decision on

378
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the ground that the question is res judicata in the strict sense of 
the term, I would, however, feel hound to exercise* that jurisdiction 
which is inherent in the court to prevent vexatious litigation which 
amounts to an abuse of its process. Stephenson v. Garnett, [1898] 
1 Q.B. 077, 13 Hals. 334.

At p. 81 of Everett <k Strode s Law of Estoppel (2nd ed.), we 
find:

So that, even if the former proceeding were interlocutory, yet if the 
court decided an issue between the parties which was within its jurisdiction, 
the same cannot be raised in subsequent proceedings between the same parties; 
and though the matter may not be, strictly sjieaking, res judicata, an attempt 
to raise such an issue will be dealt with as frivolous and vexatious, and an 
abuse of the process of the court.

These motions and applications were entertained at Montreal, 
P.Q., without the issue of any writ or institution of an action, hut 
with, 1 am informed by counsel, the undertaking to do so.

The Exchequer Court has obviously no jurisdiction to enter
tain such matters by way of appeal from the Superior Court of the 
province. And had the Superior Court suit been duly instituted 
with writ and declaration, I would, at this stage, without hesita
tion, have refused to entertain or consider these motions and sent 
the plaintiffs back, as a matter of propriety, to the forum first 
chosen by them, when they were at liberty to institute their suit 
in either court.

Having gone so far, it remains for me to say that Mr. Lafleur, 
of counsel for the plaintiff, declared at bar that no writ had been 
issued in the Suix»rior Court at Montreal, and he formally declared, 
on behalf of the plaintiffs, they did not intend to prosecute any 
further proceedings at Montreal. To that extent, however, I am 
free and untrammelled; but, I cannot overlook and ignore the 
finding of a judge upon similar matter in a court of co-ordinate 
jurisdiction. In Ontario a judge is by law bound by that decision. 
(R.S.O. 1914, e. 50, s. 32.)

Must the motions be refused out of considerations of comity? 
A careful examination of the subject will shew that the word 
“comity,” as applied to judicial proceedings, means nothing more 
than the observance of a rule of etiquette or conventional decorum 
between courts of co-ordinate jurisdiction. It is not a rule of law, 
liecause its obligation is not imperative; and the most that can be 
said of it in a practical way, is that it is a useful ultra-legal adjunct

CAN.
eTc.

Marconi
Wireless

Telegraph

of Canada

Canadian 
Car &

F OUNDRY
Co.

Audette, J.



380 Dominion Law Reports. 144 D.L.R-

CAN.

Ex. C.

Marconi
WlttELKHH

Teleokaph

of Canada

Canadian 
Car & 

Foundry 
Co.

Audette, J.

to the judicial doctrine of stare decisis. Nothing, however, need 
be added to the» admirable definition of the term by Brown, .1., in 
the patent case of Mast, Foos & Co. v. Stover Mfg. Co. (1000), 177 
U.S. 485, at p. 488, where it was claimed that comity demanded 
that the court below should have followed the decision of another 
court of co-ordinate jurisdiction on the same patent. He says:—

Comity jiersuades, but it does not command. It declares not how a 
<rase shall lie decided, but how it may with ]tro/)riity be decided. It recognises 
the fact that the primary duty of every court is to dispose of cases according 
to the law and the facts; in a word, to decide them right. In doing so, the 
judge is l>ound to determine them according to his own convictions. If he 
be clear in those convictions he should follow them. It, is only in cases where, 
in his own mind, there may lie a doubt as to the soundness of his views that 
comity comes in play, and suggests a uniformity of ruling to avoid confusion, 
until a higher court has settled the law. It demands of no one that he shall 
abdicate his individual judgment, but only that deference shall be paid to the 
judgments of the co-ordinate tribunals. Clearly it applies only to questions 
which have l>een actually decided and which arose under the same facts.

Now, seeing that a similar motion has been refused by a judge 
of a provincial court of co-ordinate jurisdiction, considerations of 
comity or propriety would induce me to stay my hand on this 
motion even if there were not other and more cogent reasons 
present in the material before me for declining to make an order 
for an interim injunction.

In such matters, does not the fundamental principle of law rest 
upon the question of, 1st, irreparable damage; 2nd, balance of 
convenience, and 3rd, the maintenance, if possible, of the status 
quo, as between the parties until the hearing upon tin- merits?

In a case of this nature the court has first to consider whether 
the damages resulting from the refusal of the injunction would he 
irreparable, * "* point it has been asserted, without con
tradiction, that the defendants are quite solvent and well able to 
satisfy any pecuniary damages that might ultimately be adjudi
cated against them. And it is further contended by counsel on 
behalf of the plaintiffs that besides this pecuniary damage then1 is 
also that class of damage which would result from the dissemina
tion of these alleged infringing machines all over the world, an 
advertisement amounting to an encouragement to further infringe
ments. But this class of damage is too remote and cannot In- 
classed with what is termed, in such matters, as irreparable damage. 
Moreover, it appears from the argument before me, that the appa
ratus now being installed by the defendant company upon the 12

9^3956
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vessels which are being built, for the Republic of France are similar 
to those installed and used on the French and American vessels, 
and that that is the very reason why they are now so installed on 
these 12 vessels with the view of maintaining uniformity in tin- 
two fleets. There could be no justification to interfere peremptor
ily with such undertakings.

Moreover, us said in the leading case of Plimpton v. SpiUer, 
4 Ch. 1). 280.289, et seq., in such case the court will cautiously 
consider the degree of convenience and inconvenience to the parties 
by granting or not granting the injunction. And as there pointed 
out, on the authority of the judgment of Lord Tottenham, in 
Neilaon v. Thompson (1841), 1 Webs. P.R. 278, there are cases in 
which very much greater mischief would be caused the defendant 
by the granting of an injunction, if it should ultimately turn out 
that it ought not to have been granted, than you would cause the 
plaintiff by postponing the injunction when there was ground for 
its being granted.

If the- injunction were granted in the present case the «h-fend
ants would be unable to deliver, completed and ready for use, the 
balance of the 12 vessels under construction, and these vessels 
would be tied up in the ice, at Fort William, for the winter. The 
practical effect of such injunction would be to stop a going trade 
and adopt a course which might result in very great difficulty in 
finally assessing compensation. If, in the present case, t he defend
ants hould ultimately prove to be right, and an injunction were 
to issue to-day, the damages would be most serious. And it is 
worthy of mention that all vessels delivered and which, as was 
mentioned at the argument, were at Montreal at the time of the 
application made there, would have been foreign vessels protected 
by s. 53 of the Patent Act.

Under the circumstances, 1 have come to the conclusion that 
the plaintiffs have not made out a case for interlocutory injunction, 
and the two motions are dismissed. The costs of and incidental 
to these motions will be, as is usual in such cases, costs in the

Motion dismissed.
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ALTA. REX v. DOMINION DRUG STORES LIMITED.
REX v. C.N.R. Co.

Alberta Su/nreme Court, Heck, J. January 17, 1919.

1. Certiorari (§ 1 A—ft)—Magistrates -Necessity of making vote of
APPLICATIONS AND ORDERS—To HE FURNISHED ON REQUEST OF
EITHER PARTY.

Magistrates should he s|x>cially careful either to make a note themselves 
or to sec that a note is made of every application, and of every ruling 
made during the course of a case before them, so that no partv may 
ixissihly be deprived of any advantage he may he entitled to, and having 
taken, or caused to lx* taken, such notes, to return them along with the 
de|xisitions in answer to a notice by wav of certiorari or to furnish them 
on request to either party to the proceedings, who is prepared to pay the 
proper fees.

2. Appeal (§ II C—50)—Magistrate*—Question of law—Appeal under
Alberta Liquor Act—Duty of magistrate to sign affidavit.

It is not within a magistrate's jurisdiction to decide the question of 
law, whether or not a defendant, having moved hv way of certiorari, can 
yet proceed by way of appeal in an action under the Liquor Act llftHi, 
Alta.,<\ 4). It is his duty to take the affidavit required by s. 4 (10) of 
the Act when requested to do so.

Motions to quash two convictions on certiorari. Convictions 
quashed.

J. M. Macdonald, for the Crown ; Gordon Winkler, for accused 
in Dominion Drug Store case.

Gordon Winkler, for the Humane Society ; N. D. Maclean, for 
accused in C.N.R. Co. case.

Beck, J.:—I have before me two motions to quash convictions 
on certiorari. I deal with them together, although they have no 
relation to each other, because I feel very strongly constrained to 
make some observations upon the conduct of the Police Magistrate 
of Edmonton in regard to each of them and I prefer to sax- what 
I have to say once for all.

The first case is one laid under the Liquor Act (c. 4 of 1916). 
The defendant company was charged for that it “did unlawfully 
sell intoxicating liquor contrary to the Liquor Act of Alberta, 
1916, and amendments thereto.”

The defendant company was convicted and a fine was imposed.
In substance the grounds of the motion are two: (1) That 

there is no evidence to sustain the conviction; (2) that the 
magistrate refused to adjourn the hearing to permit the defendant 
to call a particular necessary and material witness.

Some affidavits were filed on behalf of the defendant company 
in support of the second ground.

Mr. Winkler, solicitor for the defendant company, in an
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affidavit says in substance us follows: that he was counsel for the 
defendant company at the hearing before the police magistrate 
on December 27; that on December 24 one Girvin, the secretary- 
treasurer of the defendant company, informed him that Inspector 
Fisher, of the Alberta provincial police, Edmonton, wished to see 
him in his office for the purpose of having him identified, if possible, 
by two men who were then in custody, named Welt on and Curtis; 
that he attended with Girvin at Inspector Fisher’s office, and 
Curtis, who was subsequently a witness for the prosecution, was 
brought into the office, introduced to Girvin and then taken 
back to the cells; that Inspector Fisher informed him, Winkler, 
that there was an allegation that Curtis, together with Wclton, 
had ised certain liquor at the Dominion Drug Stores,
Edmonton, of which company Girvin was secretary-treasurer; 
that he, Winkler, then asked Inspector Fisher if he wished him to 
bring the other officers and servants of the company to his office 
for the purpose of identification, but that the inspector stated 
that it would not be necessary, as they intended to prove that it 
was Girvin who made the sale and no other officer or servant of 
the company; that he, Winkler, attended with Girvin on the 
hearing, and he refers to what appears in the transcript of t la- 
notes of evidence and is as follows:—

Mr. Winkler: I would like to know from the prosecution whnt officer of 
the company it is alleged acted on behalf of the company in the sale of this

The Court: It makes no difference.
Mr. Winkler: 1 think I am entitled to know that. The siunmons was 

served on Mr. Girvin, the secretary-treasurer.
The Court: The evidence will have to shew.
Mr. Winkler: If they identify them. 1 assume it was Girvin they were 

alleging that served it, but it may turn out they are alleging someone else 
that they got it from someone else.

Mr. Ileffernan: The evidence will probably set that out.

Mr. Winkler continues, saying that at the conclusion of tin- 
evidence for the prosecution he moved for a dismissal (which 
was refused), and was led to believe from remarks of the magistrate 
that he might assume that some other servant or officer than 
Girvin had made the sale; that he then decided to call every 
officer and servant of the defendant company and that lie succeeded 
in getting them all but one Rowland, who was not then on duty 
at the defendant’s store and could not then be located; that he
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thereupon requested an adjournment in order to enable him to 
procure the attendance of Rowland, and that the adjournment was 
refused in spite of his protest, and the defendant company was 
thereupon convicted.

Mr. Winkler's affidavit further states that upon perusing the 
transcript of the stenographic notes of the proceedings at the 
hearing, he found, as the fact is, that there is no note of what took 
place with reference to Rowland or the adjournment; that he 
them asked Morrey, the police court reporter who took the stenog
raphic notes, why this was not contained in his return, and that 
Morrey stated that, although it was in his notes, it was not 
included in the return, owing to instructions received by him not 
to include it, but that Morrey would not disclose the source of his 
instructions.

On the motion coming up for hearing before me, Mr. Macdonald 
for the prosecution, took the preliminary objection that, in view 
of the provisions of the Liquor Act, certiorari would not lie in 
such a case as this. After hearing argument upon the preliminary 
objection, I reserved judgment without hearing the motion on the 
merits and suggested to Mr. Winkler that, as it was the last day 
for serving notice of appeal, he had better take the precaution of 
appealing. He pointed out that not only had he to serve his notice 
of appeal but also to have an officer of the company make an 
affidavit denying the truth of the charge, and that this affidavit 
was, by the terms of s. 41 (10), required to !>c made before the 
convicting magistrate, though this requirement does not apply to 
the like affidavit to be filed on a motion for certiorari (s.40 (8)). 
No difficulty was suggested, however, in all this being done. 1 
also stated to Mr. Macdonald that a transcript of the stenographic 
notes of what took place regarding the application for the adjourn
ment must be produced.

During the afternoon Mr. Winkler came to my room and 
informed me, to my astonishment, that upon telephoning to the 
magistrate asking him when it would be convenient to him to 
take the affidavit, he had said that he would not take it. I told 
Mr. Winkler to put what he had told me into the form of an 
affidavit and serve it upon Mr. Macdonald, and tell him that 1 
required the magistrate's explanation. On the motion coming
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before me again, the magistrate’s affidavit was filed in which he 
says that when asked to take the affidavit:—

I explained that I had nothing further to do with the case. 1 advised 
him that, where it was sought by aggrieved parties to review the proceedings 
of an inferior court before a su|ierior court there were certain proceedings 
laid down in the Criminal Code and in the Alberta statutes providing for the 
removal by certiorari or appeal. In this particular instance, I had signed the 
return called for a motion of certiorari and had sent forward to the honourable 
court referred to all the papers and documents in my possession having 
reference to this case and, as I believed, 1 was estopped from doing anything 
in the case of an ap]>eal as 1 had no means of carrying out the provisions of 
the Code with reference to an apjieal to a junior court whilst the case was being 
reviewed by a senior court; and it would be improper for me to do anything 
whatsoever, whilst the case was under review by a judge of the su|>crior 
court, and that if he desired me to do anytliing in the matter I would request 
him to obtain from the trial judge an order calling upon me to do such acts, 
matters or things as he considered necessary in this case.

He further said:—
It is a correct statement of facts that in this ease, as in other cases, I 

have refused at the trial to permit an adjournment once the case was started, 
for obvious reasons.

There was also filed an affidavit of Money, the police court 
reporter, who said that he had not taken down any notes of what 
took place regarding the adjournment, that what he had furnished 
was a complete transcript of his notes and he denied what Mr. 
Winkler had alleged, that he had stated that he made such notes 
but had not transcribed them because he was instructed not to 
do so.

Mr. Winkler, with my leave, put in an amended notice of 
motion, and also his own affidavit, verifying the correspondence 
regarding the stenographic notes of the proceedings in the other 
ease with which I am to deal.

I then heard the argument upon the merits. I have also 
become aware that the magistrate, having been advised that he 
ought to have taken the affidavit, which the defendant required 
to enable it to appeal, subsequently took it, dating the jurat as 
of the date when the affidavit was first tendered to him, though 
making a note upon the affidavit of the correct date, and that with 
the consent of the prosecution the appeal has been entered for 
hearing.

In the second case, the railway company was convicted for a 
breach of s. 544 of the ( ’riminal Code, which requires cattle, being 
transported, not to be confined for more than 28 hours without
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Ix-ing fed ami watered, and niak(‘8 a breach of this provision made 
“knowingly and wilfully” an offence punishable on summary 
conviction.

Briefly the grounds of the motion are that the convicting 
magistrate refused to permit the defendant to give evidence on 
its own behalf, and that the evidence does not justify a conviction.

In an affidavit filed in support of the motion the counsel for 
the defendant says in substance as follows: That when the cast1 
for th<' prosecution was closwl he moved to dismiss the charge on 
the ground that the information disclosed no offence inasmuch as 
it did not contain the words “knowingly and wilfully,” and that 
the evidence <lid not shew that the offence, if committed, was 
dont1 knowingly and wilfully; that, having so moved, an argument 
by way of answer was made by counsel for the prosecution; that 
instantly the magistrate pronounced the defendant guilty ami 
imposed a fine; that counsel for the defendant instantly |>ointcd 
out that he had been merely moving to dismiss the charge 
as not established by the evidence for the prosecution; that he 
had intended, if his motion was refused, to call evidence in defence; 
that he had, as the fact was, his witnesses present in court ready 
to call ; that the magistrate refusal to hear evidence for the accused, 
saying it was too late.

It further appears that the solicitor for the defendant, having 
on request lieen furnished with a copy of the stenographic notes 
of evidence taken at the hearing, and finding that they contained 
only the evidence apd no further notes of what had taken place 
at the trial, applied to the stenographer—in this case one Walsh 
for an extended copy of his further notes, and received a reply to 
the <‘ffect that he was instructed to supply only the de]M)sitions ; 
that in October last he had received a letter from the Department 
of the Attorney-Oeneral instructing him to take his instructions 
as to his duties from the police magistrate; that upon being asked 
for a transcript of the proceedings following the taking of the 
evidence he had laid the matter before the magistrate and asked 
for instructions, whereupon the magistrate instructed him to 
supply only the de|)osition and the information and conviction 
if asked for. The solicitor for the defendant then wrote the 
police magistrate asking whether or not a copy of these further 
notes would be supplied. The police court clerk wrote in reply:—
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I am directed by the police magistrate to advise you in reply to your 
letter of the 23rd inst. that the business of this court is not conducted by 
correspondence and that any applications which are made by counsel receive 
all consideration.

I asked that counsel for the prosecution should obtain the 
magistrate’s answer to this affidavit. He contents himself with 
an affidavit verifying this correspondence and affirming the truth 
of the facts set forth in the correspondence and saying that 
to the best of my ability I gave the defendant the Canadian Northern Rail* 
way Co. and its counsel every opportunity after the close of the case for the 
prosecution to make full answer and defence thereto.

I have not insisted, as undoubtedly I have the power to do, 
upon being furnished with a transcript of the stenographic notes 
of the proceedings at the hearing in addition to the depositions of 
the witnesses. Such notes are undoubtedly included in the words: 
“All other papers or documents touching the matter" appearing 
in r. 827 (No. 7 of the Crown Practice Rules).

The statement of the counsel for the defendant company as 
to what took place at the conclusion of the case for the prosecution 
is uncontradicted either on the part of the prosecution or on the 
part of the magistrate. The magistrate’s instructions given to 
the police court stenographer to refuse to give out notes of any
thing but the evidence are, I am convinced, in consequence of 
decisions of this court or judges thereof quashing convictions 
because just such notes of the proceedings have shewn that the 
defendant was denied justice.

This course of procedure on the part of the magistrate has 
all the appearance of an attempt to prevent all jthe facts ami 
circumstances which occurred at the hearing coming to the know
ledge of this court in the event of certiorari or similar proceedings 
being taken, and thereby preventing justice from being done.

Fortunately, it is quite settled that affidavit evidence on 
behalf of a defendant is admissible to shew what actually took 
place at the hearing whether such notes are taken or not. Rex 
v. Richmond (1917), 39 D.L.R. 117, 12 A.L.R. 133; Rex v. Barlow 
(1918), 29 Can. Cr. Cas. 381.

All judges of the ordinary Courts of Justice are specially care
ful either to make a note themselves or to see that a note is made 
of every application and of every ruling made during the course 
of a case so that no party may possibly be deprived of any advan-
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tage he may lx* entithxl to. Tills magistrate would be well advised 
to set in the future u|x>n this principle, and having taken or caused 
to lie taken such notes, to return them along with the definitions 
in answer to a notice by way of certioiari or to furnish them on 
request to either party to proceedings before him, who is prepared 
to pay the proper fees. The notes actually taken in the present 
ease, and which the magistrate has refused to permit to be trans- 
scribed. I am quite satisfied do not shew anything differing from 
what the affidavit of the solicitor for the defendant states. If 
they do it is inexplicable why the magistrate has not either pro
duced a transcript of them or stated his version of what occurred.

1 revert now to the first case. 1 am not entirely satisfied that 
some note was not made of the application for the adjournment 
and the magistrate's ruling. At all events, the statement of the 
solicitor for the defendant company as to what took plan* stands.

As to the refusal of the magistrate to take the affidavit required 
in connection with the appeal, the magistrate’s conduct was 
wholly unjustifiable. It was not his business to decide the question 
of law whether or not the defendant, having moved by way of 
certiorari, could yet proceed by way of appeal. 1 am quite sure 
that any judge of this court placed in such a position, though 
having such an opinion, would have intimated that opinion but 
would, nevertheless, have taken the affidavit so that should he 
be mistaken no injustice would result. In fact and in law the 
magistrate was, however, absolutely wrong. The fact that the 
defendant had commenced proceedings by way of certioiari con
stituted no reason w hy he should not appeal in the ordinary way 
to the District Court. Had he first appealed ami then moved 
for certiorari, in all probability the court would have dismissed 
his motion for certiorari, but even then it would have been in the 
exercise of a judicial discretion and not by reason of any unalterable 
and infallible rule.

The excuse that having returned the conviction to this court 
he could not comply with s. 757 of the Code by sending the con
viction to the District Court was not a valid one*. The provisions 
of that section have lieen held to lie directory' only. R. v. 
Williamson (1908), 13 Can. Cr. Cas. 195; Harwood v. Williamson 
(1908), 14 Can. Cr. Cas. 7G; and quite obviously the defendant 
could, without difficulty, have had the conviction transmitted in 
proper tine to the District Court, as in fact he did.
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In view of all the circumstances, I think 1 should deal with 
tliis ease, as I would have done, had the appeal to the District 
Court not been entered.

1 am not at all sure that, inasmuch as the conviction does not 
shew on its face that it was a sale by a druggist, or upon or in 
respect to a druggist's premises, an appeal lies. If an appeal does 
not lie, certiorari is the only remedy. But if an appeal does lie 
in such a case, still certiorari lies if an appeal would not afford an 
adequate remedy. At the time I was called upon to deal with the 
case upon its merits, the defendant had been deprived of his right 
of appeal by the misconduct of the magistrate. Because the 
proceedings on appeal have lieen patched up in consequence of 
the magistrate at length doing what he ought to have done at 
once, seems to me no reason why I should not now deal with the 
certiorari application as if the appeal proceedings had not l>ecn 
taken—for two reasons, (1) because 1 think it doubtful whether 
an appeal lies, and (2) because there may be a doubt as to the 
jurisdiction of the District Court owing to the irregularity of the 
proem!ings on appeal.

Dealing with the first ease, 1 quash the conviction on both 
grounds taken: (1) In my opinion there is not sufficient evidence 
to justify a conviction, and (2) I think the refusal of an adjourn
ment under the circumstances was a manifest denial of justice to 
the defendant and prevented it from being afforded an opportunity 
to make a “full answer and defence” to the charge (C.C., s. 715), 
and under such circumstances the magistrate loses jurisdiction. 
Iks i TmOv 1916), 91 D.L.R. 661, 98 Cam Cr. « m 149; H. v. 
Sproule (1887), 14 O.R. 375; R. v. Lorenzo (1909), 10 Can. Cr. 
('as. 19; It. v. Luigi (1909), 10 Can. Cr. Cas. 25; Rex v. Farrell 
(1907), 12 Can. Cr. Cas. 524.

As to the second case, it was a gross denial of justice to refuse 
the defendant the opportunity of putting into the witness box the 
witnesses then and there in attendance. The magistrate wholly 
without justification refused to permit the defendant to make a 
full answer and defence. He, therefore, lost jurisdiction. This 
conviction also must be quashed.

The magistrate will doubtless be much displeased with the 
comments I have made upon his conduct in these cases. I do 
not for a moment suggest any dishonesty of purpose, but I should
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fed that I had failed grievously in my duty as a judge of this 
court reviewing his proceedings, if I had failed to say as much as 
I have with regard to the attitude of mind which he appears to 
take up when his decisions or opinions are called in question. The 
position of Police Magistrate of the City of Edmonton, the capital 
of the province, is a high office, and the magistrate has a wide 
jurisdiction both as to territory and persons. It is all the more 
important on that account that those, whose duty it is to criticise 
the proceedings of inferior courts, should not falter in their cast- 
how ever distasteful it may be to say what they feel bound to say, 
though they might lie inclined to lie gentler with an inexperienced 
country justice of the peace. Convictions quashed.

SKIVES LUMBER Co. v. PRICE BROS. & Co.
Supreme Court of Canada, Sir Charles FiUvatrirk, C.J., and Davies, Idinyhm, 

Duff and Anglin, JJ. 1918.
Appeal (6 II A—35)—Damages — Amount—Jurisdiction ok Supreme 

Court of Canada.
An action was brought to recover the sum of $3,615.35 as damage- 

representing the value of timber cut on timber limits, the boundaries of 
which were in dispute. At the trial and before enquête the amount of 
the claim wits by consent reduced to 11,369.45.

The court held, Fitzpatrick, C.J. and Idington, J. dissenting, that the 
Supreme Court of Canada had jurisdiction to near an ap|>eal.

Motion to quash an appeal from the judgment of the Court of 
King's Bench, appeal side, reversing the judgment of the Superior 
Court, District of Rimouski, and maintaining the plaintiff’s action 
for the sum of .$1,307.45, after deduction, from the amount of the 
demande, of $1,248.90, by consent of the parties at the trial and 
before enquête.

The action was for $3,010.35, the value of timber which the 
plaintiff alleges was cut in trespass on its timber limits. The 
defendants denied the trespass ami alleged title in themselves to 
the trees as having been cut on their own limits.

Belcourt, K.C., for the motion; Hall Kelly, K.C., contra. 
Fitzpatrick, C.J. (dissenting): This is a motion to quash for 

want of jurisdiction.
The action was brought to recover the sum of $3,015.35 a# 

damages represent ing the value of timber which the plaintiff alleges 
was cut in trespass on its timber limits. The defendants, by their 
plea, denied the trespass and alleged title in themselves to the trees.



44 D.L.R.] Dominion Law Reports.

At the trial ami before enquête the amount of the claim for dam
ages was reduced by consent to the sum of *1,369.45.

On those facts, I am of opinion that we are without jurisdiction 
to hear this appeal. As has already been said in many cases : in 
determining the sum or value in dispute the proper course is to 
look at the conclusions of the declaration. There is no question of 
title involved; the plaintiffs brought their action in a form which 
imposed upon them the obligation to prove that they were injured 
as alleged. This they could not do if there was any doubt alxmt 
their title. Béliveau v. Church (1893), 2 Que. Q.R. ">45, at 546. 
Here the only claim is for damages, the amount of which was by 
consent l>efore trial reduced below the appealable limit. Outre- 
mont v. Joyce (1910), 43 Can. S.( \R. 611 ; Dufresne v. Fee ( 1904), 
35 Can. 8.C.R. 8. As was said in Toussiynant v. Xicolct ( 1902), 
32 Can. S.C.R. 353, it is settled law that neither tln- 
force of a judgment, nor its collateral effects, nor any contingent 
loss that a party may suffer by reason of a judgment are to be 
taken into consideration. The only thing to be considered is the 
matter directly in controversy and necessary to be determined to 
dispose of the rights of the parties in the particular case. As to 
the effect of retraxit, see Cameron. 267.

Motion granted ; appeal quashed with costs.
Davies, J.: I am of the opinion to dismiss this mot ion with costs.
Idington, .1. (dissenting) : It is quite clear that there cannot 

be any matter in controversy in this appeal which involves an 
amount of the “sum or value of two thousand dollars" as stated 
in s. 46 (c) of the Supreme Court Act to be the limit of jurisdiction 
for Quebec appeals, when the amount demanded had before judg
ment expressly been fixed by the agreement of the parties at a 
sum mut" that.

Therefore, 1 cannot find the amount so involved a basis for 
our jurisdiction.

The facts in Dufresne v. Fee, 35 Can. S.C.R. 8, relied upon, 
rentier it distinguishable, and 1 do not think the decision therein 
affirms any principle of action which we must abide by herein. 
Nor do I find any actual dispute of title involved. And. accord
ing to the judicial system in Quebec, as I am advised, this dispute 
of boundaries within which the timber in question was cut cannot 
test anything relative to title.

The motion to quash should prevail with costs.
2S—44 D.L.R.
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Durr, J.:—It is very clear. I think, that the proceedings out 
of which the appeal arises involve a controversy regarding a title 
to lands and that the appeal is consequently not excluded hv 
s. 46. It is not disputed that in other respects the conditions 
of jurisdiction under s. 37 are fulfilled.

Anglin, J.: 1 think this cast* is indistinguishable in principle
from Ihtfreene v. Fee, 35 Can. S.C.H. 8, and would, therefore, dis
miss the motion to quash. Motion dinmisfted.

FIELDHOUSE v. CITY OF TORONTO.
Ontario Supreme Court, A p}tellale Dirision, Maelaren, Magee <*«</ Hodgin*, JJ.A., 

and Clute, J. Oetutxr 7, 19IS.
Municipal corporations (§ II (I 230) —Sewerage system Authorised

BY LEGISLATURE NEGLIGENCE IN CONSTRUCTION ANI> OPERATION
Damages.

No action will lie Against a municipal corporation for doing that which 
the Legislature has authorised if it he done without negligence although 
it causes damage; but an action docs lie for doing that which the legis
lature has authorised if it l>e done negligently causing damage.

[Review of authorities: lie J. F. Ilrnwn <V Co. and ('itg of Toronto 
(1910). 29 D.L.R. 618, (1917), 37 D.L.R. 532, 55 Can. S.C.H. 153; City 
of Hull v. Hergernu (1913), 9 D.L.R. 28, referred to.]

Appeal from the judgment of Mulock, C.J.I'x. in an 
action to restrain the defendants, the Corporation of the 
City hf Toronto, from maintaining a nuisance and for damages. 
Affirn eel.

The defences were denial of the nuisance and statutory author
ity to do what was complained of.

At the opening of the case the plaintiffs Martin and Fazackerley 
were added as co-plaintiffs.

The judgment ap|x*aled from was as follows:—
Mulock, C.J. Ex.:—The circumstances giving rise to the 

plaintiffs’ complaints are as follows: —
The defendants, in professed exercise of the powers eonferred 

on municipal corporations by the Municipal Act, established a 
sewage disposal plant in the vicinity of Ashbridge's Bay, within 
the city limits, and the plaintiffs contend that the plant when in 
operation has given off odours so offensive as to injure the proper
ties of the plaintiffs Fieldhouse and Fazackerley, to interfere with 
the reasonable enjoyment of the properties of the plaintiffs, and to 
be injurious to the health of themselves and*of their families.

The following is a brief description of the plant and of its 
operation: —
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Trunk sewers convey l:irge quantities of sewage to th<‘ plant. 
This sewage first passes through screens, which intercept solids 
too large to pass through the meshes of the screens, and these 
solids are then thrown out on the ground in heaps and are intended 
to be covered with chloride of lime, hay and shavings, in order to 
prevent offensive odours escaping. The sewage then passes into 
large settling tanks, where much fœcal matter settles to the bottom 
of the tanks. This concentrated sewage is called “sludge,” and 
each night this sludge, by the opening of valves in the bottom of 
these tanks, flows by gravitation through a pipe into a set tling area. 
In all, the defendants have about 19 acres for settling areas, and 
this acreage is divided by piles into areas 80 feet by 250 feet in 
size and about 5 or 0 feet in depth. The acreage was part of Ash- 
bridge’s Bay; and, after the piling was completed, each area re
mained full of water. The pipe carrying the sludge into the area 
discharges it under water until the area is nearly full of sludge. 
Then the mouth of the pipe is suspended above the surface, and the 
sludge falls into the area. The process of filling an area occupies 
about 4 or 5 weeks. During that period, for about 5 hours each 
night, sludge at the rate of 1,000 gallons a minute is discharged with 
considerable force into the area. During this discharge the con
tents of the area are in a violent state of agitation, “boiling” up to 
the surface and giving off offensive odours. The sludge entering 
the area causes the water in it to overflow’ into the adjoining area, 
and such overflowing continues for about 4 or 5 weeks. By this 
time the contents of the area being full of the sludge, the sludge 
becomes semi-fluid. Then it is covered more or less effectually 
with chloride of lime, hay, shavings, etc., in order to prevent the 
escape of offensive odours; but, notwithstanding these measures, 
the mass for 3 or 4 months continues to give off odours.

When one area is thus filled, the sludge in like manner is dis
charged into the area which has already received the overflow. 
It was said that a scum would form on such second area, and that 
it assists in preventing the escape of gases whilst the area is being 
filled with sludge. But this scum is a very ineffective preventive 
to gases escaping. At times the wind breaks up 1 he scum and drives 
it to the side; heavy rains also cause it to sink. Such conditions 
must have always l>ecn more or less present. As one area becomes 
filled, the sludge is discharged into another area; the tilling 
never ceasing.
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I now return to trace* the effluent of tile sewage from the settling 
tanks. In order to take care of it, an outfall pipe* was laid from the 
plant across the marsh to Lake Ontario, a distance of about one 
mile. This outfall pipe, except in cases of emergency, was expected 
to take care of all the effluent from the tanks, but it is of insufficient 
capacity, and in consequence much of it passes by what is called 
the storm overflow passage* into Ashbridge's Hay. This storm 
overflow passage was intended only to meet emergencies; but, 
owing to the insufficient capacity of the outfall pipe, it is obliged 
to receive continuously a part of the normal volume of effluent; 
further, there at e two serious breaks in the out fall pipe, and through 
them large quantities of sewage, instead of passing into the lake, 
escape into the bay, and have there deposited much fæcal matter, 
from which offensive gases escape* into the atmosphere.

The defendants contend that they have statutory authority 
to establish and operate the plant, and that in consequence this 
action will not lie. They also contend that it is being operated with 
reasonable care in order to prevent a nuisance, and, if such is the 
case*, that they are doing all t hat they are requiret l to do. They have 
statutory authority to establish a sewage plant, but no authority 
to create a nuisance by its operation; and inability to operate it 
without causing a nuisance does not, in my opinion, furnish an 
excuse for their creating a nuisance. While 1 am of the opinion 
that the operation of the plant causes a nuisance, and the absence* 
of negligence would not furnish a defence, I think the facts shew 
that the nuisance is traceable largely, if not entirely, to negligence: 
e.g., fa*cal matter called “screenings,” being dumped on the surface 
of the ground, is at times insufficiently covered or disinfected, and 
in consequence offensive smells are given off. The evidence shews 
that when properly covered no offensive odours escape from these 
screenings.

Further, no serious attempt has l>een made to destroy or render 
innocuous the odours that arise nightly from the sludge being 
discharged into the areas. For over 5 hours each night it runs into 
the areas in largo volume and with great force, stirring up the mass, 
making it boil, as witnesses describe it, and throwing off foul and 
sickening odours, and so polluting the atmosphere that frequently 
in the hot summer season people living in the noighluairhood have
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in consequence been unable to sleep and have lieen obliged to dose 
their doors and windows, preferring the stilling air of the closed 
house to the foul and disgusting smell from the sewage.

Further, the break in the outfall pipe* has been allowed to 
continue a long time without any attempt to repair it, and there 
has escap'd in this way into the bay a steady stream of sewage at 
the rate of probably half a million gallons each 24 hours, and there 
is now in the bay a large quantity of fteeal matter, which in the 
course of putrefaction during the warm weather throws olT sicken
ing odours. No excuse has been given for the defendants’ failure 
to repair this pipe. The engineers who designed this plant con
templated this pip' being maintained in efficiency; and, tested 
from this standpoint alone, the defendants' failure so to maintain 
it is an act of great negligence.

The settling tanks are frequently flushed, and during the p'riod 
of flushing give off most offensive odours, but no steps appear to 
have been taken to carry off these odours or to render them 
inoffensive.

Whilst the odours complained of have their origin in these 
various sources, 1 think the chief source is the settling areas, and 
no reasonable steps have lx'en attempted in order to prevent or 
minimise the nuisance arising therefrom.

According to the evidence of Mr. Hatton, civil engineer, one of 
the defendants’ witnesses, it is probable that by a comparâtively 
inexpensive treatment the gases can be rendered harmless. Mr. 
Hatton has for years made a special study of the treatment of 
sewage, and he impressed me as a most fair-minded and capable 
engineer; I attach great weight to his opinion.

It is not for the Court to direct what steps the defendants 
should take to abate the nuisance, but 1 think they would be well 
advised if they acted upon his advice.

I find that the operation of the plant since its inception has 
so polluted the atmosphere with foul and offensive odours, arising 
from fæcal matter, as to create a nuisance, especially injurious to 
the plaintiffs.

As to Fieldhouse, he was, and still is, the owner of two brick 
stores which he rents for business purposes. The odours in question 
have injured the rental value of the property, and in consequence 
he has been unable to realise therefrom as much as, but for the
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ONT‘ nuisance complained of, he would have been able to obtain. 1
S. C. have not the evidence before me in sufficient detail to enable me

Fikldhouse to determine the exact extent of his loss, but it amounts, I think, 
,, *'• to at least $000 up to the present time, and I award him damages to 

Toronto, that extent; but, if either party is dissatisfied with that amount, 
he may have a reference, the* costs thereof to lie in the discretion 
of the Master.

The plaintilT Fazackerley owns a store in which he resided and 
carried on business, but the odours injured his business and made 
his wife ill. and she was unable to withstand the injurious effects 
of the odours. In consequence he was compelled to remove 
elsewhere.

The plaintiff Martin owned a house within 2(H) or 300 yards of 
the disposal IxmIs, and his wife also became ill because of the 
odours, and he also was obliged to move elsewhere. Further, the 
odours made it difficult for him to keep his house rented, and in 
consequence at tin es it remained vacant and at others was let at 
reduced rates

No evidence as to the extent of the pecuniary loss of the plain
tiffs Fazackerley and Martin was given, and therefore 1 am unable 
to award them pecuniary damages; but I find that the odours were 
so injurious ns to interfere with the reasonable enjoyment of their 
properties.

For these reasons, my judgment is, that the defendants should 
be restrained by injunction from so oixrating their plant as to 
cause a nuisance to the plaintiffs; that they pay to the plaintiff 
Fieldhouse &(>(X) damages or such sum, if any, as shall be uwarded 
by the Master in the event of a reference, and such costs as the 
Master in his discretion may give; the defendants to have until 
the 1st May, 1918, in which to abate the nuisance, with leave to 
them from time to time to apply for further extensions of time; 
the plaintiff Fieldhouse to lx entitled to a reference from time to 
time for any further damages he may sustain during the continu
ance of the nuisance ; costs of such reference to lx* in the discretion 
of the Master. The defendants must pay to the plaintiffs the costs 
of this action.

Irviny S. Fairty and C. A/. Colquhoun, for appellants.
T. IF Ferguson, for respondents.
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Clute, J.:—Appeal from the judgment of the Cliief Justice 
of the Exchequer, dated the 29th January, 1918.

This action is brought for damages and an injunction for the 
negligent installation and maintenance of a system of sewerage in 
the City of Toronto and the negligent, defective, and inadequate 
disposal of the same, whereby the plaintiffs suffered special injury.

The defendants deny that they were guilty of négligence and 
plead statutory authority to do what is complained of.

The facts arc fully set forth in the reasons for judgment of the 
trial Judge.

In order to take care of the effluent of the sewage from the set
tling tanks, an outfall pipe was laid from the plant across the 
marsh to Lake Ontario, a distance of about one mile. This outfall 
pipe, except in case of emergency, was expected to take care of all 
the effluent from the tanks, but the trial Judge found that it is of 
insufficient capacity, and in consequence* much of it passes by what 
is called “the storm overflow passage” into Ashbridgc’s Bay. 
This storm overflow passage was intended to meet emergencies; 
but, owing to the insufficient capacity of the overflow pipe, it is 
obliged to receive continuously a part of the normal volume of 
effluent. Further, there are two serious breaks in the outfall pipe, 
and through them large quantities of sewage, instead of passing 
into the lake, escape into the bay and there deposit much fæcal 
matter, from which offensive gases escape into the atmosphere.

The defendants contend that they have statutory authority 
to establish and operate the plant and that this action will not lie. 
They also contend that it is being operated with reasonable care 
in order to prevent nuisance, and, if such is the case, they are doing 
all that they arc required to do.

The trial Judge found that the nuisance is traceable, largely 
if not entirely, to the negligence of the defendants whereby they 
have created a nuisance injurious to the plaintiffs' property in the 
pleadings mentioned, the particulars of which are fully set forth in 
the reasons for judgment.

These findings arc, in my opinion, fully supported by the evi
dence, and justify the judgment pronounced against the defendants 
in this case.

It is quite clear that, while the plant was intended to provide 
for the disposal of 33,000,000 of gallons per day, it is called upon
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for the tlis]K>8al of 45,000,000 of gallons per day. This caused the 
overflow- and shortened the time allowed for settling.

The serious breakage in the outfall pipe has continued for a 
long time without any attempt to repair, and in this way a steady 
stream of sewage to an amount of half a million gallons |>er day 
found its way into the bay, increasing the nuisance to a very 
considerable extent.

No excuse is offered for the defendants' failure to repair the 
break or to provide a sufficient outfall pipe to the lake.

This negligence is established quite apart from the statutory 
right claimed by the defendants, and the judgment may well lie 
supported on that ground; but the plaintiffs deny that the de
fendants have a right in this case to rely upon any statutory 
authority, even if that would lx1 an answer to the plaintiffs’ claim, 
for the reason that no by-law was passed to authorise the instal
lation of the plant and that no approval for the plant as installed 
was obtained from the Board of Health. It is admitted by the 
defendants' counsel that no by-law can be found.

During the argun ent permission was given, if such by-law 
existed, to put in the same as part of the evidence, and counsel 
said that after every effort and care to ascertain whether such 
by-law had been passed no trace could be found, and I think it 
may well lie taken that no by-law was in fact passed. This jaant 
was not taken, as 1 am informed, before the trial Judge.

Section 398of the Municipal Act. ll.S.O. 1914, eh. 192. provides 
that by-laws may be passed by the councils of all municipalities 
(7) for the construction of sewers, providing an outlet for a sewer 
or establishing works or basins for the interception or purification 
of sewage, and making all necessary connections therewith, and 
acquiring land in or adjacent to the municipality for any such 
purposes.

Section 91 (1) of the Public Health Act, R.S.Ü. 1914. eh. 218, 
provides ;—

“ Whenever the construction of a common sewer or of a system 
of sewerage, or an extension of the same, is contemplated by the 
council of any municipality, the council shall first submit the plans 
and specifications of the work together with such other information 
as may lie deemed necessary by the provincial board, for its 
approval.
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“(2) The board shall inquire into and report upon such sewer 
or system of sewerage, as to whether the same is calculated to meet 
the sanitary requirements of the inhabitants of the municipality, 
and as to whether such sewer or system of sewerage is likely to 
prove prejudicial to the health of the inhabitants of the muni
cipality or of any other municipality liable to In* affected thereby.” 
(It does not appear that the inquiry and report were made in 
compliance with sub-sec. 2.)

“(3) The board may make any suggestion or amendment of 
the plans and specifications or may impose any condition with 
regard to the construction of such sewer or system of sewerage or 
the disposal of sewage therefrom as may be deemed necessary or 
advisable in the public interest.

“(4) The construction of any common sewer or system of 
sewerage shall not In* proceeded with until reports! upon and ap
proved by the board, and no change in the construction thereof 
or in the disposal of sewage therefrom shall be made without the 
previous approval of the board.

“(5) The board may from time to time modify or alter the 
tern s and conditions as to the disposal of sewage imposed by it, 
and the report or decision of the board shall lx* final, and it shall 
be the duty of the municipal corporation and the officers thereof 
to give effect thereto.”

Certain extracts from the minutes of the city council and 
copies of by-laws were, by consent, produced and put in upon the 
argument.

From these it appears that by-law No. 5107 was passed on the 
14th July. 1908, which recites that, in the opinion of the council, 
it has become desirable that the sewage of the city shall lx* pre
vented from overflowing into the waters of Toronto Hay, Ash- 
bridge's Bay, and the lake, in the immediate vicinity of Toronto, 
and a system of sewage disposal shall be adopted.

In the report No. 15 of the board of control it is recommended 
that by-laws be submitted to the qualified ratepayers to vote 
thereon to authorise debentures for trunk sewers and sewage 
disposal plant to the amount of $2,400,000.

This report of the board of control was adopted by the council 
on the 2fith May, 1908, by by-law No. 5167, which enacts pro
visions for raising the money required, but no by-law was passed 
authorising the construction of the plant.
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Bv-laxv No. 5194 provides for the purchase of certain tracts of 
land as a site for the sewage disposal plant.

The trunk sewer proposition provides for the construction of 
high and low level intercepting sewers and clarification of the 
sewage by means of septic tanks—these works to be constructed 
south of Queen street and in close proximity to Ashhridge’s Bay— 
and it gives the estimated cost of the trunk sewer.

The report further recites that the vice-chairman of the board 
of health and the medical health officer and deputy city engineer 
were authorised to visit Philadelphia and other cities in the United 
States where extensive plants had been recently installed and 
efficiently operated, and their report is appended.

The report of this committee is signed by Charles Sheard, M.D., 
C. L. Fellowes, deputy city engineer, and W. S. Harrison, M.B., 
representative of the board of control, and is set forth in the said 
report No. 15.

On the 15th December, 1908, the city engineer (Rust) wrote a 
letter to Dr. Charles Sheard, chairman of the board of health, 
stating that on the 15th December, 1908, the board approved the 
plans for the construction of two intercepting sewers and for the 
construction of septic tanks in the neighbourhood of the Woodbine.

After approval by the board, opposition developed on the part 
of the property-owners in the neighbourhood of the location of 
the tanks, anti the city council engaged the services of J. (1. Watson, 
C.E.M.I.E., of Birmingham, England, and Mr. Rudolph Herring, 
of New York, to advise upon some change in the methods of con
structing the tanks. The city engineer then submits for the approv
al of the board the plans as amended. The receipt of this letter is 
acknowledged on the 25th January, 1910, stating that the same 
will be submitted to the hoard at the next meeting, and in the 
meantime he asks that a copy of the plans be forwarded to the 
health office for filing.

The city engineer the next day acknowledges receipt of the 
letter and asks that the plans be returned to have copies made of 
them. The amended plans were approved by the board and re
turned to the city engineer on the 11th February, 1910, but it 
does not appear that the board did more than approve of the plans.

No description of the method proposed was presented to the 
board for their approval, nor did they give any approval of such
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method beyond that disclosed by the plans, and it does not appear 
that any further or other report and approval by the board was 
made or given.

The letter from the city health officer to the city engineer (Rust) 
of the 11th February, 1908, states that the plans are returned, and 
“1 am instructed to inform you that same were duly approved of 
by the board at a special meeting held yesterday. You will note 
certificate of approval on each plan."

Neither these plans with the certificate nor a copy of the 
certificate were produced in evidence at the trial. 1 understood 
counsel to say that changes were made in the plans which were 
not approved, and certainly the approval of the board was not 
obtained for the discharge of the effluent into the bay, nor did the 
board approve of the defendants loading the system with a larger 
quantity of sewage than that it was made to carry, thus causing 
the overflow.

It was said by counsel that this increased quantity of sewage 
began at or very nearly after the time the works were completed; 
and on the 3rd July, 1913, complaint was made of the nuisance, 
and the council adopted a resolution “that the board of control 
and city officials be requested to at once abate the nuisance caused 
by the sewage being taken into the Morlev avenue septic tanks;" 
and on the 19th July this resolution was forwarded to the com
missioner of works.

( )n the 4th May, 1914, a deputation of property-owners, residing 
in the vicinity of the Kingston road and Queen street, appeared 
before the board and protested against the unsatisfactory operation 
of the sewage disposal works at the foot of Morley avenue, claiming 
that the stench arising therefrom was almost intolerable at tin is.

The board ordered that the foregoing be referred to the com
missioner of works with tin* request that he make a thorough 
investigation and “advise if there is anything that can be done." 
etc., etc.

On the fitli May, the board forwarded to the commissioner of 
works the minutes of the meeting held on that day, and he was 
asked to report :—

(a) Is there any likelihood that the sewage disposal plant al 
Morley avenue will be less of a nuisance during the present summer 
than it was last summer?
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(b) Art* any steps being taken or ean any steps lx* taken to 
abate the nuisance?

(c) Are sewage plants of a like character in other cities equally 
objectionable?

(d) Are there any steps that can lx* taken or can the city by 
the expenditure of additional moneys during the present summer 
abate this nuisance?

(e) If the nuisance cannot lx? abated, is the construction such 
that the plant can lx* abandoned and the sewage <lisposcd of as 
formerly until such time as an improved system can lx* installed?

On the 12th May billowing, the plaintiff Fieldhouse refera to 
his letter of the 23rd April to Commissioner Harris, to which he 
had received no reply, und complains that, unless something is done 
at once to make this a safe place to live, and comjx*nsate him for 
the damage* up to the present time, he will bring action. This letter 
was sent by tla* commissioner of works to the city solicitor. On 
the Kith June, 1914, the board of control passed a resolution that 
the commissioner of works be asked to report forthwith the names 
of the experts who advised the construction of the sewage disposal 
plant at the foot of Morley avenue, and that he forward to the 
board a copy of the reports made by them in relation thereto. 
The reports are dated the 9th March, 1909, made by Messrs. 
Rudolph Herring, C.E., of New York, and John G. Watson, C.E., 
of Birmingham, England, with reference to the sewage disposal 
plant, ami were forwarded to the mayor.

It is pointed out in this letter that the experts replied to a 
series of questions propounded by Mr. Rust, the city engineer, in 
the communication to them dated tin* 2nd March, 1909, and 
attention is drawn to question No. 2 the experts suggest that the 
sludge should Ixî pumped daily to the western end of Ashbridge’s 
marsh, there to lie mixed and covered with refuse debited by tin- 
street commissioner's department. They state that, in their 
opinion, if t his course were followed with ordinary care, no offensive 
odour would be perceptible more than a short distance from the 
site of deposits. It is further stated that this plan was not followed, 
but instead a large area was enclosed with piling, adjoining the 
sewage disposal works, for the deposit of the sludge therein, and 
it is from this that the offensive odour emanates.

In reply to question 3, the exjx.*rts state that no nuisance will



44 D.L.R.I Dominion Law Kkports. 403

arise from the tanks if they are properly constructed and operated. 
“This has been borne out by our experience. The offensive odour 
comes from the sludge and not from the tanks.”

Replying to question 4, they state that residents in the neigh
bourhood of the tanks will experience no odour from them; but, if 
the sludge were deposited in proximity to them, they are of opinion 
that cause for complaint would arise. The condition which they 
predicted in this reply is now evident.

“I have consulted with the city solicitor herein, and he advises 
that the city has no remedy as against the experts, even had they 
advised that the present system in its entirety would lx> inoffensive. 
It is but just to point out, in this connection, that the advice of the 
experts relative to sludge disposal was not followed, and the 
condition which they foresaw if sludge were deposited contiguous 
to the premises has eventuated.”

It thus appears that, the defendants having taken the advice of 
eminent experts, this advice was not followed, and in adopting a 
different plan they were forewarned by the experts as to what 
would follow and what did follow, namely, the creation of a 
nuisance intolerable to property-owners, that has continued to 
this day and still continues, and this in spite of repeated protests 
of property-owners residing in that vicinity. Such a deputation 
waited on the board on the 2nd July, 1914; and on the 8th July, 
1914, the board ordered that the commissioner of works l>e re
quested to submit a report shewing the necessary “improvement 
which in his opinion should lx- made to the Morley avenue sewage 
plant in order to render the system satisfactory."

On the 18th July, 1914, the council, following up the order of 
the board, resolved “that the works commissioner l>e requested to 
report at the earliest possible time a way of remedying the smells 
at the Morley avenue sewage disposal works." And a resolution 
was passed by the board on the 20th July to the same effect.

On the 16th November, 1914, the city council passed the 
following resolution: “That the board of control be requested to 
undertake at once, through the works department and the medical 
health department, a comprehensive inquiry into the most effective 
method of abating the nuisance caused by the Morley avenue 
sewage disposal plant, securing whatever expert advice is neces
sary, and reporting to the council at the earliest possible date a 
plan with details and estimates of cost.”
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< >n the 12th Decemlier the commissioner of works replied that 
“conditions have been such since last summer as to practically 
obviate complaint. This was accomplished by reducing the area 
over which the sludge was deposited, thereby decreasing the 
surface* over which gas might lie evolved.”

This is a partial abatement, for the time at least, of the nuisance 
mentioned by the council. Rut the abatement would seem to have 
continuel! for only a short time, for, on the 5th May, 1915, the 
residents of that neighbourhood, through their solicitors, made 
complaint to the provincial board of health “of the unliearable 
stenches and stink given out at times from the city's sewage 
disposal plant on the shore of Ashbridge’s Ray in that locality.” 
They say the plant is a “bungle,” the operation of it an unlx*arahle 
nuisance, and Ashbridge’s Ray there, where it is used, a seething 
cessj>ool and menace to public health, and they want proceedings 
taken to abate the nuisance or indict the city for creating it. 
“Refore taking steps we would like to ask you to visit the place.”

The provincial inspector of health, Dr. R. W. Bell, was sent to 
examine, and made a report in which he said : “ 1 have no hesitation 
in pronouncing the complaints as well-founded, as the pollution of 
the atmosphere by this plant cannot help but be a nuisance and 
menace to the health of the near-by residents who are compelled 
to breathe it. Undoubtedly some different method of treating and 
disposing of the sludge is required and should be insisted upon 
without unnecessary delay.” Inspector Rell fully confirmed this 
report in his evidence at the trial.

This report was brought to the attention of the city authorities, 
and, after delay for one cause or another, and, after further depu
tations of ratepayers had visited the council, the city health 
officer and commissioner of works made their report on the 21st 
July, 1915, in which they state : “The sewage tanks were not de
signed for the storage of sludge, the intention being to discharge 
the accumulation of fresh sludge into Ashbridge’s Ray for recla
mation purposes. If this method had been adopted, serious con
sequences would have followed.”

Upon the completion of the plant it was deemed advisable to 
“confine the sludge within a definite area, contiguous thereto, 
and for the purpose a portion of Ashbridge’s Ray immediately to 
the south was enclosed. After considerable sludge hail been
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deposit<‘<1 in this area the ebullition of gases caused odour. In 
order to minimise this, about 18 months ago, we split the afore
mentioned area into comparatively small pockets, which virtually 
act as separate digesting lagoons. Sludge was deposited in each 
of these until filled—in this way the sludge was increased
and the superficial area exposed to the atmosphere reduced, 
thereby retarding the rate of gas ebullition. Immediately upon 
the discharge of fresh sludge, the deposit is covered with shavings, 
and lime or bleach spread thereon. This method has proved quite 
effective, and is being continued."

It will lx? observed that the principal causes referred to by the 
trial Judge as creating the nuisance, namely, not sufficiently pro
tecting and covering the piles of screenings, the overflow of the 
effluent into the bay, caused by breaks in the outfall pipe, and 
the plant not being sufficiently large to carry off the increased 
amount of sewage, and other matters referred to in the evidence 

the trial Judge, are not mentioned in this report.
Upon receipt, of this report, the board of control passed an order 

asking the commissioner of works “what should be done to remedy 
matters at the . . . plant.”

The matter was taken up from time to time by the council and 
by the board, but nothing has been done, the breakage has not 
been repaired, the overflow continues to the extent of half a million 
gallons per day, and the evidence is overwhelming that the opera
tion of the plant creates an intolerable nuisance.

It is quite clear that the board of health never approved of the 
plant as it has been operated. It thus appears upon the evidence 
and findings that the defendants, without the authority of a by-law 
and without the approval of the board of health, have constructed, 
maintained, and operated a plant causing a nuisance, and thereby 
causing damage to the plaintiffs’ land. Having taken the advice 
of experts, the defendants did not follow the same, and in departing 
therefrom created the nuisance complained of. The works as now 
established and operated were not authorised by statute; and, 
under the facts and circumstances in this cast1, the defendants 
cannot rely upon the statute as an answer to the plaintiffs’ claim.

The general rule of law is that if the thing complained of, 
although an act which would otherwise be actionable, lx* author
ised by statute, then no action will lie in respect of it,if it lx? the 
very thing that the legislature has authorised.
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See Cori>oration of Raleigh v. William*, [1893] A.( 540: East 
Fremantle Corporation v. Annois, [1902] A.C. 213; Faulkner v. 
City of Ottawa (1909), 41 Can. S.C.tt. 190.

In this latter vase it was held, Idington and Duff, JJ., dissenting, 
that damages being claimed for tiooiling of the plaintiff's premises 
by water backing up from the sewer, the city was not liable where 
it was shewn that the standard there adopted was recognised as 
sufficient to meet the requirements of good engineering and was 
the standard adopted by the cities of Canada and the Northern 
States. It is said by Duff, J., one of the dissenting Judges (p. 213), 
that “ the principle is equally applicable to iiersons and bodies 
acting under legislative authority for their own profit and to 
public bodies exercising powers conferred upon them for the 
public benefit. In both cases where the authority is in general 
terms merely it may tie inferred from the general scope and provi
sions of the statute that the powers conferred are not to lx* exercised 
to the prejudice of private rights. This was the view taken of the 
statute under consideration by the House of Ixnds in Metropolitan 
Asylum Dist. Managers v. Hill (1881), (i App. ('as. 193, and of 
that construed by the Privy Council in Canadian Pacific R. Co. v. 
Parke, [1899] A.C. 535. It is, nevertheless, entirely a question 
of the true meaning of the statute."

He refers to Lord Halsbury’s statement of the law in Westminster 
Corporation v. London and North Western R. Co., [1905] A.C. 
420, 427, where he said:—

“ Assuming the thing done to be within the discretion of the 
local authority, no Court has power to interfere with the mode in 
which it has exercised it. Where the legislature has confided the 
power to a particular body, with a discretion how it is to lx* used, 
it is beyond the power of any Court to contest that discretion. Of 
course, this assumes that the thing done is the thing which the 
Legislature has authorise» 1."

Upon this passage* Duff, J., observes that it "must be rea«l 
subject to two imjxirtant observations, that is to say, that in tin- 
absence of some provision (either express or clearly implied) to tin- 
contrary it must be taken that in carrying out works authorised by 
a statute or in exercising powers conferred by a statute you are not 
to act negligently and you are to act reasonably, that is to say,
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you are to prosecute the work or you are to exercise the power, its 
the case may be, in such a manner as not to do unnecessary injury 
to others. Lord Macnaghten, at p. 431), said: ‘It is well settled 
that a public body invested with statutory powers such us those 
conferred upon the corporation must take care not to exceed or 
abuse its powers. It must keep within the limits of the authority 
committed to it. It must act in good faith. And it must act 
reasonably. The last proposition is involved in the second, if not 
in the first.’ ”

In McClelland v. Manchester Corporation, 111)12] 1 K.B. 118. 
Lush, J., said (pp. 129, 130), quoting Lord Blackburn in Ceddis v. 
Proinrietors of Bann Reservoir (1878), 3 App. Cas. 430, at pp. 455, 
450: “It is now thoroughly well established that no action will 
lie for doing that which the legislature has authorised, if it lx? 
done without negligence, although it dot's occasion damage to 
any one; but an action does lie for doing that which the Legislature 
has authorised, if it lie done negligently. And I think that if by a 
reasonable exercise of the powers, either given by statute to the 
promoters, or which they have at common law, the damage could 
lie prevented, it is, within this rule, ‘negligence’ not to make such 
reasonable exercise of their powers.”

In Thompson v. Bradford Corporation, [1915] 3 K.B. 13. McClel
land v. Manchester Corporation was followed, and it was held that 
where the post office authorities had removed a polo and tilled in 
a hole, and shortly afterwards the corporation threw the road open 
for traffic, the defendants were liable, “the corporation upon the 
ground that they were altering the character of part of an old 
road . . . and their duty was so to make it that when they 
threw it open for public use it should be reasonably safe for the 
purposes for which it was intended to l>e used; the post office 
authorities upon the ground that having done, perliaps voluntarily, 
a piece of work, they did it negligently.” Bailhaehe. J., said 
(p. 22): “If a person does a piece of work negligently, although 
he need not have done it at all, he is liable for the consequences of 
his negligence. If he undertakes to do it he must do it with reason
able care, and the post office authorities appear to have neglected 
their duty in that respect, and on that simple ground, apart from 
the statute, it seems to me they are liable.”

In He J. F. Brown Co. Limited awl City of Toronto (1916), 
2d—44 D.L.it.

ONT.

rt. C.

Fielduouse

( ’ITY OF
Tokonto. 

(lute. J.



4 OK Dominion Law Reports. |44 D.L.R.

30 O.L.R. 180, 29 D.L.R. 018, the official arbitrator awarded 
K ( . damages for injuries to the claimants’ land by the erection of and 

Fikldhovsk maintaining upon and under the street upon which the land abutted 
a public convenience. The Appellate Division equally divided in 

Toronto, opinion as to the right of the land-owners to recover under sec. 325 
cïute.j of the Municipal Act, and the award of compensation was, in the 

result, affirmed.
This section, 325 (1), of the Municipal Act, expressly pro

vides that where land is injuriously affected by the exercise 
of any of the powers of a corporation under the authority of the 
Act the corporation shall make due compensation for the damages 
necessarily resulting therefrom. In such a case (2) the amount 
of compensation, if not mutually agreed upon, shall lx? determined 
by arbitration.

It may be, probably is, the fact in the present case, that a 
portion of the damages suffered by the plaintiffs necessarily 
resulted from the exercise of such powers, and so it might to that 
extent b<- a subject-matter for arbitration, and it was urged by 
counsel for the defendants that the plaintiffs could only recover 
that portion of the damage occasioned by the negligence (if any) 
of the defendants. 1 am not of that opinion. Where, as here, the 
plaintiff has a right of action, and it is impossible to say what 
proportion, if any, of the damages necessarily resulted from the 
exercise of such powers, the remedy is not confined to arbitration. 
The case is not within sub-sec. (2). The appropriate remedy is 
by action, where full damages may be recovered.

Compensation for injurious affection was first provided in the 
Municipal Act of 1873, sec. 373: In re Yeoman* and County of 
Wellington (1878),43 U.C.Q.B. 522, affirme» 1(1879) 4 A.It. (( hit.) 301.

“When no land has been taken, the words ‘injuriously 
affected’ . . . are limited to loss or damage under the fol
lowing heads:—

“1. The damage or loss must result from an act made lawful 
by the statutory powers of the promoters.

“2. The damage or loss must be such as would have been 
actionable but for statutory powers.

“3. The damage or loss must lie an injury to lands, and not a 
personal injury, or an injury to trade.

“4. The damage or loss must be occasioned by the construe
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tion of tho authorised works, and not by their user:” Cripps on 
Compensation, 5th ed., p. 130; and see In re Collins and Water 
Commissioners of Ottawa (1878), 42 U.C.U. 378, 385.

It was held in City of Hull v. Bergeron (1913), 9 D.L.R. 28 
(Que.), that where a statute provides for indemnity to lie fixed 
by arbitration, that does not deprive the injured person of his 
common law recourse, if he has any, and he may therefore sue for 
damages without any reference to arbitration, and reference was 
made to what was said by Patterson, J., in Williams v. Township 
of Raleigh (1892), 21 Can. K.C.R. 103, 131, but apparently it is 
overlooked that that learned Judge went on to say that “if the 
act that injures you can be justified as the exercise of a statutory 
power you are driven to seek for compensation in the mode pro
vided by the statute, or if (as has sometimes happened) no such 
provision is made you are without remedy.”

Here, in sub-sec. (2) of sec. 325 the word “shall” is used, but 
sub-sec. (1) gives the right to compensation where property is 
injuriously affected.

I am of opinion that where, as here, the major part if not all 
of the damage arose from negligence in the operation of the plant, 
and it seems impossible to assign any particular portion of the 
injury to the lawful exercise* of the powers given, the plaintiff is 
not precluded from recovering full compensation in the action 
which he is compelled to bring in order to seek an adequate remedy.

The fourth heading, as quoted above from Cripps, that “the 
damage or loss must he occasioned by the construction of the 
authorised works, and not by their user,” may not have full appli
cation to the present case under the Municipal Act; but, if it has, 
the damage here was occasioned by the user of the plant, and 
might under that heading not be protected by the statute.

For authorities bearing upon this case, sec Meredith’s Muni
cipal Manual, pp. 24, 25, 353.

As to the weight of evidence in a case of this kind, see Great 
Central Railway v. Doncaster Rural District Council (1917), 15 
Ixtcal Government Reports, part 1, p. 813. This was a case of 
sewage refuse. A large number of witnesses for the plaintiffs 
stated that the smells were dangerous to health. An equal number 
of witnesses for the local authorities sxvore that the smells were 
not serious and not detrimental to the public health, and that
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they had greatly diminished or ceased altogether since the tip had 
been covered by a layer of earth. Held, that where, as in Bain- 
bridgc v. Chertsey Urban District Council (1914), 13 Ixical Govern
ment Reports 935, a strong weight of reliable positive evidence is 
produced by the plaintiff, such evidence cannot be set aside by 
reason of mere negative testimony on the part of the defendants.

Here the plaintiffs’ evidence was to my mind overwhelming 
against the evidence offered by the defence.

In the present case the defence under the statute fails, in my 
opinion, liecause: (1) the requirements of the statute in regard to 
by-law and sanction by the board of health were not complied 
with; (2) the damages suffered by the plaintiffs were caused by the 
defendants through their negligence; (3) while the evidence is 
conclusive that the plaintiffs suffered damages, it is impossible to 
say whether any portion of such damages necessarily resulted from 
the exercise of the defendants' powers.

The appeal should be dismissed with costs.

Magee, J.A., agreed with Clute, J.

Maclaren, J.A.:—This is an appeal from a judgment of 
Mulock, C.J. Ex., rendered on the 29th January, 1918, whereby 
he held that the defendants had created a nuisance by the estab
lishment and operation of a sewage plant in the vicinity of Ash- 
bridge's Ray, near the property of the plaintiffs, and condemned 
the defendants to pay the plaintiff Fieldhouse $000, or such other 
sum as might be ordered in case of a reference: the defendants to 
have until the 1st May, 1918, to abate the nuisance.

I quite agree with the findings of the learned Chief Justice upon 
the mass of evidence brought before him, and I do not sec how he 
could have found otherwise. The neglect of the defendants in 
not repairing the broken waste-pipe and in allowing the enormous 
escape of fetid sewage seems to be inexplicable.

There is, in addition, what I consider to be even a stronger 
ground, and which does not appear to have been brought to the 
attention of the learned Chief Justice. Such a work comes under 
the provisions of sec. 94 of the Public Health Act, R.S.O. 1914, 
ch. 218. It has not lx*en shewn that the provisions of this Act 
were complied with, and no by-law of the city council ordering it 
has been produced.
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1 am consequently of opinion that the appeal should l>e dis
missed.

The time for the abatement of the nuisance should be extended 
to the 1st March, 191V.

Hodgins, J.A.: 1 agree with my brother ('lute in his analysis 
of the evidence in this case. This sewage disposal work may have 
l)cen done- and maintained in the way described therein under the 
pressure of necessity and with every desire to minimise its unpleas
ant results. But, while recognising this, the Court is bound to 
inquire why the provisions of the Public Health Act were not 
followed, or, if followed, why that fact was not properly proved.

I regard that Act (R.S.O. 1914, ch. 218, sec. 94) as intended to 
modify the usual powers of a municipality with regard to a system 
of sewage or of sewage disposal by making the approval of the 
provincial board of health a prerequisite to their exercise. Before 
that approval is given, the board is charged with the duty of ascer
taining whether the system “is calculated to meet the sanitary 
requirements of the inhabitants of the municipality, and as to 
whether such . . . system of sewerage is likely to prove 
prejudicial to the health of the municipality or of any other 
municipality liable to be affected thereby.”

It is also empowered to make suggestions and impose conditions 
in regard to the construction of the system or “the disposal of 
sewage therefrom as may be deemed necessary or advisable in 
the public interest.”

The work cannot be proceeded with until approved of, and no 
change in the construction of the system or disposal of the sewage 
therefrom is to be made “without the previous approval of the 
l ward.”

While the board may modify or alter the tenus and conditions 
which it has laid down as to the disposal of the sewage, its decision, 
while standing, is final, and the duty of giving effect to it is directly 
laid on the municipal corporation itself as well as on its officers.

This very reasonable and extremely simple method of proceed
ing puts the responsibility uixm the provincial Iward of health, 
where it properly belongs. It supplies the corporation with an 
answer to complaints, because the statute declares it to be the 
duty of the corporation to give effect to the decision of the board.
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There is also eliminated the need for considering whether the
8. C. corporation has adopted the best system, Ix'eause the exact 

Fieldhovsk proposals are required to be set out in plans and specifications,
wliich the lx>ard may modify, and the execution of which may lx*

Toronto, subject to conditions imposed by the lx>ard in the public interest.
It is not to lx* presumed that the provincial board of health 

would proceed with its inquiry without some notice to those 
immediately concerned from the point of view of health—nor does 
the execution of the plans so approved prevent the work Ixang one 
which is done in the1 exercise of the powers of the1 corporation.

The provisions of sec. 97 of the Public Health Act impose the 
further duty of such proper repair “as may be necessary for the 
protection of the health.” In this respect want of repair
was proved sufficient to justify the judgment under appeal.

Having failed to comply with these provisions, the apix-llants 
cannot, in my judgment, rely upon statutory authority justifying 
the acts complained of.

I think the ap]x*al should be dismissed, but the time for abating 
the nuisance should be extended till the 1st March, 1919.

.4 ppcal distn issed.

MAN. BRAND v. NATIONAL LIFE ASSURANCE Co.
Manitoba King's lie nr h, Mathers, ('.J.K.Ii. rkcemlHr i, 1918.K. B.

Courts (6 IV B—262)—Agreement to try disputes in court of another 
province—Foreion court—Manitoba Arbitration Act (R.N.M. 
1913, c. 9)—Enforcement of clause—Stay of proceedings.

Courts of one province are, with reflect to the courte of other provinces, 
foreign courts, and a clause in an agreement to refer any disputes that 
might arise to the decision of a foreign court is a submission within the 
meaning of the Manitoba Arbitration Act (R.S.M. 1913, e. 9). Such 
clause can only be enforced by granting a stay of proceedings, where an 
action is brought in the courts of another province than that s|H*eified. 
hut. in order to succeed, the application must lx* made within the time 
specified by the Act.

Statement. Application for a stay of proceedings in an action on a contract
of service. Refused.

E. A. Cohen, for plaintiff.
Mathers, C.J.K.B.:—The plaintiff resides in the City of 

Winnipeg, and the defendant is a life insurance company with 
head office in the City of Toronto, Ontario, but with branch 
offices in Winnipeg and many other cities in Canada and the 
United States. It is licensed to do business in Manitoba under

Mutheis,
C.J.K.B.
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the Dominion Insurance Act, ami also under the Manitoba 
Insurance Act.
' On or about January 3, 1916, the plaintiff and the defendants 

made and executed in Toronto a contract whereby the plaintiff 
agreed, for a certain remuneration, to serve the defendants as 
agent. It was within the contemplation of the parties that the 
services should 1m* rendered in Western Canada, and, as a matter 
of fact, the services rendered by the plaintiff under the contract 
were largely performed in the Provinces of Manitoba and Saskat
chewan.

The contract contained this clause:
27. Any action or proceeding involving any matter arising out of this 

contract or out of the employment of the agent, or involving the construction 
or interpretation of any of the provisions hereof, shall be tried at the City of 
Toronto in the Province of Ontario, and not elsewhere, and any judgment 
recovered in any court of eoni|M‘tent jurisdiction sitting in the said City of 
Toronto shall l>e final and binding upon both the parties hereto.

The clause quoted is part of a printed form of contract, and in 
common use by the company in contracts with agents.

The plaintiff has brought an action in this court in the eastern 
judicial district, alleging a breach of this contract, and asking 
for damages, and also asking for an account of commissions 
allegt-d to be due to the plaintiff, and for other relief arising out 
of the contract.

The defendants entered a statement of defence and counter
claim. With the exception of making the contract the defendants 
deny all the allegations in the statement of claim, and sot up 
several matters by way of substantive defence. By way of 
counterclaim they claimed over-payment to the extent of $2,437, 
which they seek to recover.

Par. 16 of the statement of defence is as follows:—
Tliis court has no jurisdiction to try or determine the plaintiff’s claim 

by virtue of clause 27 of the above contract.
Vpon an agreed statement of facts my brother Metcalfe 

ordered that it lx» referred to a judge in court to determine the 
following questions, namely:—(1) Is clause 27, which is set out 
in the statement of facts, valid and binding upon the plaintiff, 
or is it void and of no effect? (2) If the former, by reason of 
said clause, (a) Had the plaintiff a right to bring this action? 
(b) Has the court jurisdiction, or will it, or should it, assume 
or exercise jurisdiction to entertain or try this action? (e) If
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the plaintiff had no right to bring this action, is the defendant 
entitled to have this action dismissed or stayed upon the farts 
stated in the statement of facts hereinbefore referred to?

During the course; of the argument it l>ecanie very apparent 
that an answer to the questions submitted would still leave 
undecided the» real issue of law intended to lie raised, namely, the 
right of the defendant, I>eenu8c of clause 27 of the contract, to a 
stay of proceedings under all the circumstances, and l>oth parties 
requested ire to determine that |>oint irrespective of the form of 
the order of submission. In order that the proceedings so far 
may not be abortive, I propose to accede to this request.

The defendants based their right to a stay of proceedings in 
this action upon the binding effect of clause 27 of the agreement 
and the primâ facie duty of the court to give effect to it. The 
plaintiff admitted that the clause constituted a valid agreement, 
but submitted that the jurisdiction of this court was not thereby 
ousted, and that the defendants, having neglected to avail them
selves of their right to apply for a stay of proceedings under s. 
U of the Arbitration Act, had now no right to have the action 
stayed.

From the earliest times both common law and equity courts 
have recognized and given effect to the principle that parties 
cannot, by contract, oust the courts of their jurisdiction, and 
that a provision to refer any dispute which might arise, not to 
the ordinary tribunals, but to some forum of their own selection, 
could not be pleaded in bar to an action upon the contract. 
Thompson v. Chamock (1799), 8 D. & E. (T.R.) 139, 101 E.R. 1310; 
Harris v. Reynolds (1845), 7 Q.B. 71, 115 E.R. 414; Scott v. 
Amy (18.50), 5 H.L.C. 811, 10 E.R. 1121; Cooke v. Cooke (1867): 
L.R. 4 Eq. 77; Dawson v. Fitzgerald (1876), 1 Ex. I). 257; Doleman 
v. Ossctt, |1912] 3 K.B. 257.

At one time it was supposed that the principle underlying 
these decisions was that an agreement to prevent the enforce
ment of a cause of action through the medium of the ordinary 
tribunals of the country was void as contrary to public policy, 
and indeed expressions to that effect may lx* found in the reports 
of cases of comparatively recent date: Horton v. Sayer (1859),
4 H. & N. 043, 157 E.R. 993; Edwards v. Aberayron Mutual 
Ins. Co. (1875), 1 Q.B.D. 503.
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That an agreement to refer any disputes that may arise to 
arbitration is not void, but on the contrary is perfectly legal, 
and that an action for damages will lie for its breach was conclu
sively decided in Livingston v. If alii (1855), 5 E. k B. 132, 119 E.R. 
430. In that case Campl>ell, L.C.J., pointed out that such an 
agreement is founded upon a sufficient consideration, and is 
neither immoral nor contrary to public policy.

To the same effect is Donegal v. Yerner (1872), I.R. I» C.L. 504, 
per Jessel, M.R.: Dawson v. Fitzgerald ( 1870), 1 Ex. D. 257, at 
2U0, and Doleman v. Ossett, supra.

The true ground for holding that the jurisdiction of the courts 
cannot be ousted by an agreement between parties is that the 
courts derive their jurisdiction either from the statute or common 
law, and no mere contract inter partes can take away that which 
the law has conferred.

The effect of such a provision with a covenant not to sue 
HUjK'raddcd has n- *r, so far as 1 am aware, been authoritatively 
decided. In two cases countenance is given to the proposition 
that an agreement to refer future disputes to arbitration, coupled 
with a covenant to abide by the award and not to sue, may con
stitute a bar to an action.

The cases referred to are Half hide v. Feinting (1788), 2 Bro.( '.( 
330, 20 E.R. 187. a decision of Lord Kenyon, and Dimsdale v. 
Robertson (1844), 2 J. k Lat. 58, decided by Lord St. Leonards. 
In the latter case Lord St. Leonards said, at p. 92:

At all events, I think that an agreement to refer, and arbitrators named 
and a covenant not to sue and a |>ower to make the submission a rule of 
court—particularly having regard to the legislative provisions in such cases— 
do prevent a party from filing a bill with a view, as in this case, to with
draw the ease from the arbitrators.

While neither of these cases can be said to have been overruled, 
they have both been more than once adversely commented upon, 
Scott v. Corporation of Liverpool (1858), 3 De(L & J. 334,44 E.R.
1297,and as stated by Page-Wood, V.C., in Cooke v.Cooke,supra, 
the question “remains in dubio.”

The clause in question, in this case», docs not contain a covenant 
not to sue. but it was argued that it is iii effect such a covenant. 
It dix* not appear to have that effect at all. It clearly con
templates that an action may lx* brought. It merely seeks to 
restrict the parties to courts sitting in Toronto as the only forum 
open to them.
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Neither does the clause come within the prineiple of those 
eases of which Scott v. Avery, 5 H.L.C. 812, 10 E.R. 1121, is the 
leader, which decide that where the ascertainment of the amount 
to lie paid or the liability of the defendant therefor by the award 
of arbitrators is a condition precedent to the accrual of a cause of 
action, an action is not maintainable until after the award has 
Ikh‘ii made, in which case the agreement to refer may 1h- pleaded 
in bar of the action: Patterson v. ('entrai Canada Ins. Co. (1011), 
20 Man L.K. 295, and eases collected in Redman's Law of Arbitra
tions, 53.

Not only is the jurisdiction of the courts unaffected by an 
agreement between parties to refer any " s that max arise 
to arbitration, but if in breach of such an agm-ment one of the 
parties suimI the other, the courts were powerless, prior to the 
Common Law Procedure Act, 1854, s. 11, to grant the vexed 
party any relief. The agreement to refer could not lie enforced 
by an action for specific performance, and there was no power to 
stay promt lings. 1 Hals. 445.

In Roper v. London (1859), 1 K. & E. 825, 120 E.R. 1120, 
Lord Campliell points out that apart from the statute tint 
defendant had no means of enforcing such an agreement. The 
law was similarly stated by Bowen, L.J., in London A'Chatham R. 
Co. v. South-EasUrn R. Co. ( 1888), 40 ( b.D. 100, at 
L.J., in Doris v. Starr (1889), 41 Ch.D. 242, and by Vaughan- 
Williams, L.J., anil Fletcher Moulton, L.J., in Dolnnan v.Ossett, 
supra.

In this state of the law, the Common Law Procedure Act, 
1854, s. 11, was passed. That statute has been repealed, but 
s. II is re-enacted as s. 4 of the Arbitration Act, 1889 (Imp.), 
and it appears as s. (> of the Manitoba Arbitration Act, having 
undergone certain verbal changes which do not, however, alter 
the sense.

These statutory provisions do not confer upon a defendant 
a right to plead an agreement to refer to arbitration as a bar 
to the action. In that respect the statute makes no change in 
the law. Its effect is very succinctly stated by Moulton, L.J.. 
in Dohman v. Ossett, supra, at p. 268, as follows:—

It enables the defendant to an action brought in breach of an agreement 
to proceed by arbitration to apply to the court to stay the action and the court 
is given |iower so to do. Prior to these statutable provisions, the court could

*
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hot refuse to settle any such dispute which was brought liefore it liecause it 
not only lmd the jurisdiction but also the duty to Wide that dispute- if called 
upon so to do. It has, under these provisions, er to refuse its aid to a 
person who ap|>cals to it in breach of an agreement to decide the matter by 
arbitration. But the statute very properly requires that the necessary 
application so to do should be made by the defendant immediately on ap|iear- 
ance and before taking any step in the action. If the defendant allows tin- 
action to proceed for a while, he cannot subsequently withdraw it from the 
courts. If the court thus refuses its assistance to the plaintilT he is driven 
to have recourse to arbitration as his sole means of obtaining redress and 
thus the original agreement to submit the matter to arbitration is indirectly 
enforced.
The Lord Justice was speaking with reference to s. 4 of the Arbitra
tion Act, 1889 (Imp.), but the language used is equally applicable 
to s. 6 of the Arbitration Act of this province. It is enacted by 
that section that:—

6. If any party to a submission, or any person claiming through or under 
him, commences any legal proceedings in any court against any other party 
to the submission, or any person claiming through or under him, in respect 
of any matter agreed to be referred, any party to such legal proceedings may, 
before delivering any pleadings or taking any other step in the proceedings, 
apply to that court to stay proceedings, and that court or a judge thereof, if 
satisfied that there is no sufficient reason why the matters should not be 
referred in accordance with the submission, and that the applicant was, at 
the time the proceedings were commenced, anil still remains, ready and 
willing to do all things necessary to the proper conduct of the arbitration, 
may make an order staying the proceedings.

MAN. 
k. it

Nation ai.

.Wc rance 
Co.

Mather»,
C.J.K.B.

This Act does not give an agreement to refer the effect of 
depriving a plaintiff of his right of action, nor, as liefore pointed 
out, does it permit a defendant to pleat 1 such an agreement as a 
defence; but it does enable him to take advantage of the agree
ment by an application to stay proceedings in the action, and 
compel the plaintiff to resort to his remedy by arbitration: Hopn 
v. London, 1 E. & E. 825, 120 K.lt. 1120.

As pointed out by Moulton, L.J., in the passage quoted from 
Dolman v. Onsett, a defendant must make his application at the 
stage of the proceedings indicated in the statute, or he loses 
the advantage* which it conferred upon him, and he is remitted 
to the position he was in before the statute was passed; that is 
to say, he cannot avail himself of the agreement to refer at all. 
and so far as he is concerned it is a dead letter. The Imperial 
statutes require the ation to be made after appearance 
and liefore delivering any pleadings or taking any other step in 
the proceedings. The decisions under both the Common Law

5
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Procedure Act, 1854, s. 11, and the Arbitration Act, 1889, s. 4, 
have been uniformly to the effect that the statute is imperative 
in requiring the application to be made before pleading or taking 
any other step in the proem lings: West London Dairy v. Abbott 
(1881). 44 L.T. 370; Chappell v. North, [1891] 2 Q.B. 252; Ives 
v. Willans, [1894] 1 Ch. 08, affirmed, [1894] 2 ( *h. 478; Darker 
v. Turpin, (1918] 1 K.B. 358.

In this province we have no such thing as an upl»earance, 
the first proceeding by a defendant being the delivery of a state
ment of defence. Before the Arbitration Act, an application 
Mas made under s. 11 of the Common Law Procedure Act, 1854, 
by the defendant in Northern Elevator Co. v. McLennan (1902), 
14 Man. L.R. 147. The defendant had delivered a statement of
defence, and it was contended on his Itehalf that a statement of 
defence under our procedure was the equivalent of an appear
ance under the English practice, and that, consequently, his 
application was in time. The late Richards, J., held that the 
application was too late, and, on appeal, his judgn cut was affirmed. 
A like opinion was expressed in Nortlurn Electric v. Winnipeg 
(1913), 10 D.L.R. 489, 13 D.L.R. 251, 23 Man. L.R. 225.

The defendants did not make an application for a stay of the 
action “liefore delivering any pleading,” but, on the contrary, 
delivered a statement of defence upon the merits, together with 
a counterclaim against the plaintiff. It is true that by one para
graph of the defence the jurisdiction of the court is challenged, 
but, as 1 have already pointed out, the jurisdiction of the court 
is unaffected by the agreement, and the plea constitutes no 
defence. It was argued that the question having been raised by 
the defence, the defendants entitled themselves to the benefit 
of the enactment. The same course was pursued in Dawson v. 
Fitzgerald (1873), L.R. 9 Ex. 7, reversed in appeal (1870), L.R. 
1 Ex. 1). 257, and in Cooke v. Cooke (1867), L.R. 4 Eq. 77. That 
is to say, the defendant pleaded the agreement to refer as a defence, 
but the court held in both cases that that was not sufficient 
and in both cases the action would probably have lieen stayed, 
had the defendant availed himself of the provisions of the statute.

The* tendency of modern decisions where parties have agreed 
to refer their disputes to some domestic tribunal is to hold them 
to their agreement. As stated by Sellxirne, L.C., in Willesford v. 
Watson (1873), L.R. 8 Ch. App. 473, at 480:
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If partie# choose to determine for themselves that they will have a 
domestic forum instead of resorting to the ordinary’ courts, then, since the 
Act of Parliament (C.L.P. Act, 1854) was passed a primA facie duty is cast 
upon the courts to act upon such an agreement.

And the cases are rare in which the court ought to refuse the 
order to stay proceedings: liuxsdl v. liuwll (1880), L.1L 14 
Ch. D. 471: Hamlyn v. Talisker, [18941 AX’. 202. But before 
the court can be called ui>on to act, or lias acquired any jurisdic
tion to interfere with the prosecution of the action, the defendant 
must see that he has taken advantage of the machinery with 
which the statute1 has supplied him.

The agreement in this case is not a reference to arbitration 
in the ordinary sense. It punxirts to bind the partie s to redrain 
from enforcing any cause of actiem arising upon the contract in 
any court other than those sitting in the City of Toronto. The* 
question of whether a clause in an agreement to refer any disputes 
that might arise to the decision of a foreign court is a “submission ” 
within the meaning of the statute1 has lieen before the- court in 
England in three cases, and in each case* the answer has been 
in the affirmative.

In Law v. Garrett (1878), L.R. 8 Ch. D. 26, a partnership 
agreement was entered into between three British subjects, two of 
whom resieled in Englanel, and the other in Russia, to carry on 
business in Russia. The agreement, which was in the Russian 
language, and was executed and registered in Russia, contained 
this clause :

In case of any disputes arising between the parties to tliis agreement or 
their executors, such disputes, no matter how or where they may arise, shall 
be referred to the St. Petersburg Commercial Court or to any court which 
may have taken its place, the decision of such court shall be final.

Upon an action brought by two of the parties in England the 
defendant moved for a stay of procee<lings by virtue of s. II 
of the Common Law Procedure Act, 1854. Bacon, V.C., made 
the order asked for, ami his decision was affirmed in the ( ourt of 
Appeal.

In Austrian Lloyd v. Gresham Life, [1903] 1 K.B. 249, it was 
held that a provision in a life insurance policy effected by a foreigner 
with an English insurance1 company having a branch office at 
Budafiest. that:
for all disputes that may arise out of the contract of insurance all the parties 
interested expressly agree to submit to the jurisdiction of the courts of Buda
pest having jurisdiction in such matters.
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In Kirchner v. Urubati, 11OOD] 1 Ch. 413. at 414, one clause of 
an agreement provided that :

The contracting parties submit themselves in all eases of dispute to the 
exclusive jurisdiction of the Royal Landgerieht or of the Amtsgerieht at 
Ixdpzig, and the German law shall exclusively hold good.

r'i'k B. l*pon lieing sued upon the agreement in England the defendant 
enten*d a conditional appearance, and then moved to stay pro- 
ceedings under s. 4 of the Arbitration Act, 1880, and Eve, J., 
made an older staying the action.

These eases sufficiently establish that an agreement to refer 
disputes to a foreign court is a submission within the meaning 
of the Art.

In Canada, the courts of one province are. with respect to 
the courts of the other provinces, foreign courts. It appears 
to me, therefore, that clause 27 of the agreement sued upon is 
a “submission” within the meaning of s. (i of the Arbitration 
Act, and the defendants, not having applied for a stay of pro
ceedings within the time specified, have lost the right to have 
the clause enforced in the only way in which it could have lieen 
enforced, and that the action must now proceed.

Counsel for defendants relied upon Hamlyn v. Ta linker as 
shewing that the contract was to lx* construed according to the 
law of Ontario. My impression is that the contention is well 
founded, but I do not think the point material. S. 0 of the 
Arbitration Act relates to procedure, and the principle that pro
cedure is governed by the lex fori and not by the lex loci contractus 
is universally admitted : Dicey’s Conflict of Laws, 2nd ed., 708.

For these reasons the defendants are not entitled, in my 
opinion, to have the action stayed. The plaintiff is entitled to 
the costs of, and incidental to, this application in the cause in 
any event. Application refused.



44 D.L.R.I Dominion Law Reports. 421

DUSSAULT AND PAGEAU v. THE KING. C AN.
Suprenu Court of Canada, Sir Charles Fitzpatrick, C.J., and Dories, Iditiyton. 7 77 

Duff and Anglin, JJ. 1918.
Contra» rs (§ Il 1)—188)—Contractor -Abandonment op contract—

Completion or by other parties—8avi.no on original price—
Not entitled to amount saved—Entitled to return or deposit.

A contravtor who has entered into a contract to do certain work, who 
abandons the contract before completion, such contract being completed 
by other parties at a saving on the original price, is not entitled to the 
amount so saved. A deposit made by the contractor on entering into the 
contract as security for its “due performance” if not used in accordance 
with the terms of the contract for the construction and completion of 
the work must he returned to the defaulting contractor.

|Dassault and Pageau v. The King (1917). .'19 D.L.R. 7ti, affirmed.)

Appeal from the decision of the Exchequer Court of Canada, Statement. 
39 D.L.R. 76, 16 Can. Ex. 228, maintaining in part the petition 
of right of the plaintiff. Affirmed.

Hclleau, K.C., and Marchand, K.C., for appellants ; Drouin,
K.( for respondent.

Fitzpatrick, C.J. (dissenting on the cross-appeal):—The Fit*peirk*,c.J. 
pleadings in a ease are meant to bring out clearly the issues pre
sented for the decision of the court. It would he very difficult 
to gather these from the petition of right in this ease and we 
need not try liecause the appellants' counsel in their factum say :

At the trial many of the allegations of the petitions of right were aban
doned and on behalf of the ap|iellants we submitted that they were entitled 
to recover a sum of $0,108.41 for the following reasons:

They proceed to set out certain amounts and value which 
they allege the respondent received from them and which, after 
deducting certain credits, leave a balance of the mentioned sum.

It is necessary to set out briefly the facts of the ease in order 
to see what is really the claim now advanced.

The appellants entered into a contract with the respondent 
for the construction of a wharf for the sum of .’*33,770, and they 
deposited security to the amount of $3,fi(K). Before the wharf 
was nearly complete, the appellants, in breach of their contract, 
as found at the trial, abandoned the works which w< re thereafter 
completed by another contractor, one (). Poliquin. When the 
appellants threw up their contract they had received from the 
respondent the sum of $15,300, the total payments made to 
them on account, and they left on the premises materials h> the 
value of $10,183.30. These, however, to the value of $-1 949 
were unpaid for and the respondent subsequently paid this amour L 
the value of the appellants’ materials which the respondent took 
over under the terms of the contract I icing thus only $5,233.41.
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The contract Ix-twevn Roliquin and the respondent provided 
that the contractor should take over ami utilise in tin* completion 
of the wharf all the materials on the site at the valuation of 
$10,183.30, this lieing set-off against the total price payable of 
$22,400. It may lie noted that this sum of $22,400 included a 
small extra of $?50.

It thus appeals that the total coat of the bridge, not including
the $350 extra, was :
Cash paid appellants.......................... Ilf),300
Value of material handed over to Poliquin and put into

the bridge.......................................................................$10,183.30
Cash to Poliquin.................................................................... 11,956.70 22,140

Total.......................................................................... $37,440
The original contract price wax............................................................ 33,775

An excess of.................. ................ . 3,005
The appellants admit their liability for this excess but claim 

to set against it
The value of their materials taken over by the rcs|>»nd-

$5,233.41
Their deposit....................................................................... 3,000.00 $s,833.41

Deduct the above excess........................................... 3,005.00

leaving a balance, which is the amount of their claim of................ $5,168.41

The assistant of the Exchequer Court has held that
under the contract the appellants are not entitled to recover any 
part of the value of their materials, but inasmuch as such value 
exceeded the excess cost to the respondent over the original 
contract price they are entitled to recover their deposit.

The appellants, therefore, are ap|>cnling for the difference 
lietween the above sum of $5,1(18.41, and the de|>osit allowed 
them, $3,300«$1,308.41.

The respondent cross-appeals against the judgment to return 
the deposit.

The fallacy underlying the claim and partly adopted in the 
judgment appealed from consists in treating the case as if it were 
an action by the respondent for breach of the contract. The 
case is, however, quite different and the question of damage 
sustained does not enter into it at all. In an action for breach 
of contract the plaintiff must, of course, prove his damages and 
cannot recover if it is shewn that he has sustained none. It 
is, however, useless for the apiiellants to shew that the respondent

2
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suffered no damage, unless they can shew that this fact gives 
them a claim on the respondent. This is not done and the 
appellants can only claim, if at all, under the terms of the contract. 
They can only succeed if they are able to prove a claim regardless 
of whether or not the respondent suffered any loss by the breach 
of the contract. This appears to have occurred to the learned 
judge, but he has not borne it clearly in mind because he refuses 
the claim as regards the materials on the ground that the con
tract provides as “security to the building owner, for the per
formance of the works,” that all the materials provided by the 
contractor shall be the property of the Crown if the builder fails 
to complete his works; but he allows, though “not without some 
hesitation,” the claim for the deposit made as security, although 
the contract provides that “if the said contractor should make 
default under the said contract His Majesty may dis|>ose of said 
security for the carrying out of the construction and completion 
of the work of the contract. ”

Under this provision the appellants might be entitled to recover 
any part of the deposit which the Crown had not paid for the 
completion of the work. If, for instance, the Crown had only 
paid $3,000 for such completion, the appellants might be entitled 
to recover $000. the balance not so employed. Here, however, 
the Crown has paid $16,900.59 for the completion of the work, 
and must be entitled, under the terms of the contract, to utilise 
the de|>osit towards payment of this sum.

A possible view would iwrlmps be that the materials having 
Iwcome the property of the Crown, the appellants cannot claim 
any credit in respect of them, and that consequently they are 
liable, as the assistant judge suggests they might be, for the 
excess cost over the contract price, that is, $3,005, an amount 
exceeding the deposit, which is only $3,000. As to this, however, 
1 express no opinion. It is sufticient to say that the apj»ellants, 
having proved no claim against the Crown, the appeal should 
be dismissed and the cross-appeal allowed with costs. But the 
majority are of a different opinion.

Davies, J.:—The appellants were contractors with the Crown 
for the construction of a pier or wharf under written contract. 
After they had entered upon their contract work, and partly
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performed it, they, as found by Audette. J.. “threw up their 
contract and abandoned its completion.”

The Crown thereupon entered into another contract with 
other parties for the completion of the work, and it was com
pleted by these other contractors. The cost to the Crown was 
somewhat less than the suppliants (appellants)—the original 
contractors—had agreed to complete the work for, and the first 
claim made by them in this petition of right is that, although 
they had abandoned their contract work and left it unfinished, 
nevertheless, as the Crown was enabled through other contractors 
to finish the work for a less sum than the appellants had originally 
contracted to complete and finish it for, they were entitled to 
recover the difference or saving to the Crown between their tender 
price and the actual cost of the work.

The judge found as a fact that this apparent saving to the 
Crown amounted to $1,568.41, but he very properly and rightly, 
in my opinion, dismissed this claim of the defaulting contractors 
as one which could not be allowed.

A second claim made by the appellants was with respect 
to the sum of $3,600 delivered by them to His Majesty on their 
entering into their contract as security for its “due performance.” 
Their contention was that this $3,600 had liecn deposited by them 
merely as security for the performance of their contract, and had 
not “been disposed of by the Crown in carrying out the contract 
work” after the work had been abandoned by them but was 
still in the Crown’s hands, and that the work having læen com
pleted for a less sum than their contract provided for, and no 
evidence whatever having been given of any part of the deposit 
having l>cen disposed of in carrying out the contract, they were 
entitled to its return.

The contract Ixjtwcen the appellants ami the Crown with 
reference to this $3,6(M) deposit was a separate one from the con
tract for the carrying out of the work contracted for, and the 
respective rights of the appellants and the Crown must be deter
mined by the terms of this subsidiary contract.

It stated in its first clause that “the said security ($3,600) 
had been delivered to His Majesty and was to be held by him 
as such for the due performance and fulfilment by the contractors 
of the said contract.” After providing in its third clause that
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the contractors “should In* entitled to receive Lack the value 
of sit id security with interest upon the full performance and ful
filment of the saitl contract,” it went on in its fourth clause to 
provide for the contingency of their defaulting under the con
tract.

In that event it provided that “His Majesty may dispose 
of said security and of the interest for the carrying out of the 
construction and completion of the work of the contract and 
for I laying any salary or wages that may In- left unpaid liy the 
said contractors. ”

Nothing whatever is said in this subsidiary contract as to a 
forfeiture of this $3,000. It provides for the two contingencies 
of completion and non-completion of the contract by the con
tractors. In the former case it provides for the return of the 
security moneys to the contractors and in the latter for the right 
of His Majesty to dispose of the security moneys in carrying 
out the contract which the contractors had failed to do.

The $3,(KM) was, therefore, a mere security for the jierformanco 
of the contract. If the contract had been duly performed the 
money would, of course, have tieen repaid to the contractors. 
If, as the fact was, the contractors defaulted, the (Town might 
have “disposed of the security in carrying the contract out.”

But, as the result proved, they were not called upon so to 
dispose of it liecause the work was completed under the new 
contract entered into by the (Town for a less sum than the 
appellants had originally contracted to complete it for.

The Crown gave no evidence whatever that any such dis- 
position of the S3,(KM) security as the subsidiary contract provided 
for had been resorted to.

The facts shew that no such disposition became necessary 
and the security moneys now remain in the Crown's hands.

Under these circumstances, it seems to me the learned judge's 
disposition of this branch of the claim declaring the suppliants 
to be entitled to a return of this $3,600 security was also right. 
I think, however, that whatever interest that sum has earned 
in the hands of the Crown up to the date of the demand and 
thereafter at the rate of 5% should also be allowed, the amount 
to lie settled by the registrar.

1 would, therefore, dismiss the appeal of the suppliants without 
costs and the cross-appeal of the Crown with costs.
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luiNtiTON, J.:—The appellants contracted with the respondent
S. C. to execute a work for $33,775 and were paid directly $15,300. 

Dcbbaclt and indirectly $4,049,80, making a total of $20,240.80. They 
AND abandoned their contract which meant by the terms thereof

The Kino
the abandonment of material on the ground as well as in the work.

The respondent relet the work, transferring all such material
idiaftoD, J. on the ground, estimated to be worth $10,183.30, to the con

tractor who had tendered to complete the work, including an 
extra of $350, for $22,490, and thereby l>ecame only entitled 
to get a balance of $11,050.70 in cash applicable to the appellants 
contract price when due credit was given for said extra and for 
said material. Respondent paid that balance of cash in addition 
to the cash paid to and for the apiiellants as aliove set forth; 
and as I read the story had thus $1,508.41 left to meet the inci
dental expenses caused by the default of appellants.

I fail to see any alleged profit therein. I surmise it would 
probably, on examination, be needed to cover immediate expenses 
and possibly a year's interest on the advance caused by appel
lants’ many delays.

Moreover, it cannot lx; recovered in face of the express terms 
of the contract.

Hence I think the appeal should l>e dismissed save as to the 
items of interest on the security deposit as hereinafter mentioned 
But I think there should be no cost** of the appeal.

The cross-appeal arises out of and depends upon another 
contract, though of same date as that I have disposed of, and 
by the express terms thereof presumably executed after that 
other, and iff itself a distinct contract or suretyship for the due 
performance thereof.

This contract must l>e construed by its own express terms 
and the necessary implications therein, having due regard to 
its obvious purpose.

The eross-api>cllnnt having entered into a contract letting 
to cross-respondents certain work to be constructed by them 
for him, it became important to ensure the due execution of the 
work and he received from them for that purpose certain securities 
and moneys, valued in the whole at the sum of $3,000.

The agreement, in its ojierative part, declared firstly that 
the said security had l>een delivered to the cross-appellant to be
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held by him for the due performance and fulfilment by cross- 
respondent of the said contract and of all the covenants, agree
ments, provisions and conditions therein mentioned, by them to 
lie performed and fulfilled; next that His Majesty was not to 
be held responsible for the payment of interest on the security 
so deposited; and then upon the full performance and fulfilment 
by cross-respondents of the said contract, and of all the covenants, 
agreements, provisions and conditions as aforesaid, the cross- 
respondents should be entitled to receive back the value of said 
security together with the interest, if any, which might have 
accrued out of the deposit whilst in the hands of the Finance 
Department.

Such is the tenor of the agreement followed by a provision 
that the cross-respondents assumed the risk of loss of the security 
through insolvency of any hank on which any cheque had been 
drawn or in which any deposit had made in connection 
with the security.

Then follows clause 4 of the agreement which is as follows:—
4. But if at any time the said contractor* should make defat lit under the 

said contract, or if Hia Majesty, acting under the powers reserved in the said 
contract, shall determine that the said works, or any |>ortion thereof remaining 
to be done, should be taken out of the hands of the contractors, and be com
pleted in any other manner or way whatsoever than by the contractors, His 
Majesty may dispose of said security and of the interest which may have 
accrued thereon for the carrying out of the construction and completion of the 
work of the contract and for paying any salaries and wages that may lie left 
unpaid by the said contractors.

It is upon the construction of this clause, when read in light 
of the entire scope and purpose of the agreement, that the claim 
of the cross-respondents which has been allowed by the learned 
trial judge below must, rest.

The contract for which the deposit was made by way of surety 
for its performance was, after a great part of the work had been 
Informed, abandoned by cross-respondents, and thereupon the 
crow-appellant, as entitled by the terms of the contract, took 
possession thereof and of the material on the ground and relet 
the execution of the work to another contractor who finished 
s;une at less expense than the balance of the original contract 
price when due credit was given for the material abandoned by 
the cross-respondents and taken over by the crow-appellant.

No part of the security was ever needed to lx* resorted to,
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or in fact resorted to, for the carrying out of the construction 
and completion of the* work to lx* done under the contract, or for 
paying any salaries and wages left unpaid by the said contractors.

It is only by an unjustifiable confusion of two entirely separate 
contracts and juggling of two sets of figures that have really 
nothing to do with each other that the semblance of argument 
is made in sup]x>rt of the cross-appeal.

So far has this been carried that the croBa-appellanta' factum 
presents one statement alleging the second contractor had l>ocii 
paid by cross-ap|*‘Uant $17,2f><>.59, when in truth he was (mix 
paid #12,300.70.

The difference was made up by use of the material the cross- 
respondents had abandoned, ami which the second contractor 
was Ixaind to use ami make allowance for.

The specifications in the original contract, if the parties had 
chosen to abide thereby, might require consideration, but they 
are not incor|K>rated with this suretyship contract, or referred to 
therein, ami as 1 view it have nothing to do with it.

It might w ell have l>eon, as sometimes happens, that a thin I 
party, such as a guarantee company, n ight have given its Ixmd 
expressed in substance with conditions such as set out in this 
second agreement for the like purpose.

What would have lieen said had the Crown sought to recover 
under the circumstances existent here ujxin such a bond?

I nml not pursue the matter further except to say that on the 
facts J think the security is only the property of a subject, detaind 
by th<‘ respondent, when it ought to have l>eon returned the 
moment that events had so developed that the work was com
plete, and that without loss to the* Crown.

And I observe that the judgment fails to give interest which, 
1 think, ought to lx* added from the date when the security should 
have been returned.

Any interest earned by the dc|x>sit whilst rightfully in 
respondents' hands should also be allowed.

If the parties cannot agree iis to the date when the deposit 
was returnable, the matter should go back to the learned trial 
judge to fix it. That can lx* done if not by virtue of this cross- 
appeal then by virtue of the main appeal.

The cross-appeal should lx* dismissed with costs.
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Duff, J. : 1 am of the opinion that the appeal and the cross- 
appeal should lie dismissed with costs. 8. C.

Anglin, J.:—I concur with my brother Davies, J. Anglin,i
Apjteal dismissed without costs: cross-appeal dismissed

with costs.

THE KING v. ARMSTRONG; Ex parte CASE. N- B.

New Brunswick Supreme Court, Ap/teal Division, Sir J. D. liazen, i S. (*.
McKeown, C.J.K.B.D., and (trimmer, .1. November 2i, 1918.

Certiorari (§11—19)—Application fob—Notice not given Notice left
AT OFFICE OF SOLICITOR—SOLICITOR HAVING APPEARED ON HEARING.

An application for a writ of certiorari on the ground that notice of iIn
time and place for hearing the matter in review, as directed by HHM 
C.8.N.B. c. 122, s. ti, was not given to tlie plaintiff, will not be granted 
when the notice was left at the office of tin* counsel retained on the first 
hearing, and he has actually appeared on the hearing in review.

Application for a writ of certiorari to remove into the Ap|iel- statement, 
late Division the judgment of a County Court Judge, with a 
new of quashing the judgment. Refused.

P. J. Hughes, for
The judgment of the court was delivered by
IIazen, C.J. (oral)The facts of tin* ease an* certainly extr t- i ^.cj. 

ordinary and, I am pleased to think, exceptional. It appears that 
Dr. Mayes Case, a physician practising in St. John, placed a 
claim of fifty odd dollars in the hands of J. H. F. Teed for collec
tion, the claim being against the Christie Woodworking Co., of 
that city, for services rendered to a person who was injured while 
in the employ of the Christie Woodworking Co., and who was 
attended by Dr. Case, it is alleged by Dr. Case, on instructions 
received from the Christie company, who became liable for pay
ment of the amount. The matter was tried in the City Court,
Mr. Teed appearing for the plaintiff, and Mr. Horace Porter for 
the defendant, and a verdict was rendered for the plaintiff. The 
plaintiff, having obtained a copy of the proceedings from the 
magistrate, applied, under c. 122, s. fi, to the County Court Judge 
for a review, and at the time and place for hearing the parties on 
review, Mr. Teed again appeared for Dr. Case, and Mr. Porter 
for the defendants, and having heard the parties on review,
Armstrong, J., made an order reversing the decision or setting aside 
the judgment entered in the Police (Àmrt by Ritchie, J., in favour 
of the plaintiff. An application is now made by the plaintiff for

36
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a writ of certiorari, on tliv ground that notice of the time* and 
place for hearing the matter, an directed by 8. ü of c. 122, was not 
given to the plaintiff ; that is, Dr. Case, although counsel ap|M*ared 
on his tiehalf More Armstrong, J.—the san e counsel that appeared 
on his behalf in the Police Court- and argued the matter before 
Armstrong, J., now comes to this court and says that Armstrong, 
•l.’s judgment should Ik* set aside by certiorari liecause notice of 
the time and place for hearing the parties on review was not given 
to him. This is supported by an affidavit of I)r. Case, and an 
affidavit of Mr. Teed, who appeared and argued the ease before 
Armstrong, J. Dr. Case says in his affidavit

I never was served with, and never received from any one, and no one 
Rave to me notice of the time and place ap|M>inted for the hearing of the review 
in tliis action, nor did 1 have notice that this action would be reviewed save 
and except the statement from Mr. Teed that the defendant had applied for 
a copy of proceedings for that pur|x>sc.

In other words, that the order fixing the time and place for 
hearing the parties on review was not served on him. Mr. Teed, 
in his affidavit, states: J

4. That 1 practise law in partnership with my father, Mariner Ci. Teed, 
in the City of Saint John.

5. That from papers brought to my notice it appears that John Kusscll 
Armstrong, Judge of the Saint John County Court, did on June 20, 1918, 
appoint Thursday, June 27, 1918, as the time for the hearing of the review of 
said judgment. I myself was absent in the City of Fredericton on the said 
June 20, and was not served with any pa|x*rs in connection with this review, 
but on my return from said City of Fredericton on the 21st I found at my 
office a copy of the appointment of His Honour Judge Armstrong, and copy 
of affidavit of Charles Christie hereto annexed.

6. 1 did not think to inquire from whom the pu|K*rs had lieen received, 
but took it as a matter of course that the proper notice of the hearing of the 
review hail been given and that I was authorised to ap|tear and oppose the 
same. I did not advise the plaintiff, Dr. Case, of the hearing for review, or 
notify him that the order or appointment for review had lieen made, and he 
never actually gave me any instructions as to opposing the same, but when 1 
found the papers at my office upon my return from Fredericton I assumed 
that I was authorised to act for him in connection therewith, and I did, on 
the day appointed, attend before His Honour Judge Armstrong and argued 
the matter of said review.

That judgment was reserved by Judge Armstrong, and on August 16, 
1918, he delivered judgment herein.

That I the next day, August 17, wrote a letter to Dr. Case advising him 
of the result of the hearing. I did not have any reply to said letter, nor did 
I hear from Dr. Case until September 3 instant, when he met me on the street 
and told me that he had just returned from out of town after an absence of 
several weeks, and had only the day lief ore received my letter. He further
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told me to the effect that he didn’t understand how the healing, without 
any notice to him, could have been held, and he then told me that he never 
received from any one any notice of any time or place for the hearing of any 
review and had no knowledge and had never received notice from any one 
either that a time had l»een appointed for the hearing of review or that 
the hearing had been held or judgment delivered prior to my letter which he 
received SeptemlxT 2.

Then Mr. Teed goes on to say:
I personally am very much «lissâtixfied with the judgment of Judge 

Armstrong, and submit and contend that the same is absolutely wrong in law 
and is such that this court or a judge thereof should not {tenait it to stand 
and that the same should be <ptashe<l and set aside as having been made 
without jurisdiction and as l»eing absolutely wrong in law.

It would appear from this. then, that the order appointing 
the time and place for hearing the parties on review was left at 
Mr. Teed’s office. It was stated here, I think, in the course of 
the argument, that it was handed to his father, who had nothing 
to do with the case and knew nothing about it, and who left the 
paper for his son to get.

Mr. J. F. H. Teed went before Armstrong, .1., an<l argued 
the matter. The attorney, on reading the notice appointing the 
time and place, being the attorney who had acted for the plaintiff, 
in my judgment followed the course generally followed in prac
tice, Ix-cause, as a rule, I think an attorney employed to try a 
« list1 of this sort, while he would not be considered the attorney 
on the record, would naturally go on and argue the case on appeal. 
That, of course1, doesn't make it right. There is a statutory pro
vision, and that may not have been complied with. Hut, in any 
event, Mr. Teed argued the case1, and no injustice was done in 
any way to Dr. Case. No one can have any doubt but what 
Dr. Case would have instructed Mr. Teed to appear and argue 
the case on review-, and, therefore, no injustice whatever was 
done him. Therefore, it seems to me a somewhat singular pro
ceeding, to say the least, that an attorney who did this should 
afterwards com< to this court and ask that the proceedings be 
set aside, basing such application on his own affidavit.

Hut still more extraordinary is something that has come to 
our notice since this motion was made. The court has been 
informed that an application for a rule for a certiorari was made 
to Barry, J., and that Barry, J., on these very affidavits, having 
heard the matter, declined to grant the rule. I have no hesitation 
in saying that it was a most improper thing that this court was
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not put in possession of that wry important fact wlicn the applica
tion was made to it for a rule. In saying that, I do not wish for 
a moment to In* understood as attaching any blame to the counsel 
who made the application. He made the application under 
instructions, and may not have known that application had 
previously l>een made, on the very same ground, in the very 
same matter, to Barry, J., who had refused it; but the fact was 
within the knowledge of those who gave the instructions, and the 
counsel should have lieen so instructed and should have informed 
this court at the time.

Without deciding the point. that is raised with regard to the 
sufficiency of the service of the order fixing the time and place for 
hearing the parties in review, and without deciding that this 
court would, under no circumstances, have the right to entertain 
such an application, even though the application had l>een pre
viously made to a judge and refused by him, I have no hesitation 
in saying that this rule ought to lie refused.

It should be liorne in mind, I think, in dealing with the matter, 
that under O. 02 of the Judicature Act, application for certiorari 
can be made to a single judge, who can grant the order, making il 
returnable before himself or any other judge or before the court : 
so that he practically has all the powers in regard to certiorari that 
this court has, sitting as an appellate division; and that being tin 
cast1, if the court entertains an application for a certiorari after an 
application has been made to a judge of the court, who has refused 
it, it would l>e practically sitting on appeal from the judgment of 
that judge. I can see no reason for doing so in this case. For 
the purposes of certiorari, under the Jutlicaturc Act, Barry, J.. 
was vested with all the |s»wers of this court.. For reasons which 
were no doubt thoroughly proper, he refused to entertain the 
application, and having done so, this court is not disposed to 
review Barry, J.’s action, particularly in view of the circum
stances connected with the case, and, therefore, the rule is refused.

Application refused.



44 D.L.R.1 Dominion Law Report*. m
GREAT NORTH INSURANCE Co. v. WHITNEY. CAN.

Supreme Court of Canada, Sir Charte« Fitzpatrick, C.J., and Idington, Anglin s ('. 
and Brodeur, JJ. March II, 1918.

Insurance (6 V U—195)—Application filled in by company's au km 
Misrepresentation—Acceptance by company Kstoppel.

An insurance agent who negligently fills in an application for insurance 
without, asking necessary and material questions, and induces the appli
cant to sign the application without reading it, assuring him that “it is 
all right,” is hound to communicate the facts and circumstances to his 
principal, and his knowledge will he imparted to it; hv issuing the 
jiolicy and retaining the premium the principal is estopped from setting 
up misrepresentation on the application.

[Wküncg v. Créât North,cru In* Co. (1917),32 D.L.N. 7.V», 10 V.L.K.
292, affirmed. 1

Appeal from a decision of the Division of the Statement.
Supreme Court of Alberta, 32 D.L.K. 7f>(i, 10 A.L.H. 202, affirm
ing the judgment of Walsh, J.. at the trial and maintaining the 
plaintiff's action with costs.

(!. II. lions, K.C., and Barron, for ap|>ellant ; Auguste Lemieux,
K.C., for respondent.

Fitzpatric k, ( —The respondent suikI for $800, the amount Fit*pain«-k.c.j.
of an insurance on the life of a stallion. The only defence raised 
is that in the application for the insurance it v\as stated that the 
price paid for the horse was $1,500, whereas in reality it was 
only $800.

Then* is no suggestion that there was any bad faith on the 
part of the respondent. The facts are that the company’s agent 
who induced the insurance took the documents home and filled 
them out and sent them back to the to sign. The
respondent’s sight is not very good and he did not check the state
ment over; the agent, told him to sign it, that it was all right.
The respondent, however, swears, and there is no contradiction, 
that the question of price as to what he paid was never men
tioned, that the agent merely asked what the value of the horse 
was. The trial judge has found that “it is quite clear from the 
evidence that this stallion at the time at ion was made
was really worth $1,500.”

Walsh, J., gave judgment for the plaintiff for $800. which he 
reduced to two-thirds thereof, i.e., $533.33, on his attention being 
called to clause 11 of the policy regarding the payment of not more 
than two-thirds of the amount “and in view of the defendant 
counsel's consent.”

The judgment proceeds on the ground that it was the agent's
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and not thv plaintiff’s fault that the payment made for the horse 
was given as $1,500, and that “notwithstanding the clause in tIn
application which provides that if ant ther person other than the 
applicant fills out this form or any part of it he shall be deemed 
the agent of the applicant and that Luckwell was the agent of the 
defendant and not the agent of the plaintiff.”

The defendant's appeal was unanimously dismissed by four 
jlitiges con)i>osing the court.

The judgment may lie upheld for the reasons given in the 
courts Mow and further liecauae it is submitted the cost and the 
value are not sufficiently distinguished. The cost or price paid 
for the animal, though imjMtrtant for the purpose of checking the 
value at the time of the application for insurance and preventing 
over-insurance, can Ik* no absolute criterion of the value, for, first , 
it must depend on hem long before the insurance the purchase 
was made; and in this case, it was two years before; and, secondly, 
a horse may lx* bought cheap like anything else, or indeed more so 
than most things. Curiously enough, it is the company’s counsel 
who in his cross-examination of the resin indent suggests that this 
was so in the present cast* and that the real price of the horse was 
thru $1,800.

The contract contains a mass of complicated conditions under 
some or one of which the company could probably wriggle out of 
most insurance they might write. The officials of the company 
suggested a settlement. Rut the company, apparently string a 
loophole to avoid making any payment, repudiated its liability 
in toto.

If the ap|H*llant company gave to the statement made with 
respect to the price paid for the horse the importance it now seeks 
to attribute to it, I cannot understand why, when the application 
for insurance was received, the attention of its officers was not 
drawn to the palpable* alteration of the figures which appear on 
the face of the document. The original price of the horse was, in 
the first instance, given at $800 and this was changed to $1,500; 
and apparently no inquiry was made aliout the reason for this 
alteration.

It is, in my opinion, clear that the respondent throughout acted 
in good faith; when he filed his proof of loss he stated the price* of 
the horse at $800. Appeal dismissed with costs.
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Idington, J.:—I think, in the peculiar circumstances pre
sented in this case that the knowledge of Luvkwell, the agent, was 
that of the appellant. Indeed, I am disposed to infer from an 
inspection of the alterations in the figures in the parts of tIn
application of which so much has been made, that no one else than 
Luckwell, on behalf of the appellant, ever read and passed upon 
them or there would have lx-en an inquiry started as to why the 
obviously altered figures were in the condition they were.

In such an event no doubt the result would have lx*en due 
rectification and a very ready acceptance of the risk which never 
involved mon- than the judgment recovered.

Treating Luckwell as the agent of the company and it respon
sible for the condition of the application, 1 see no escape from 
the conclusions unanimously reached by the learned judges who 
have had occasion to pass upon the defence set up, and hence 
agree that the apjx*al should lx; dismissed with costs.

Anglin, J.:—This appeal, in my opinion, lacks merit.
I am not satisfied, if the answer in the application as to the 

“price paid” for the horse should be taken, as against the insured, 
to have been $1,500, that it was absolutely untrue. There is more 
than a suggestion in the record that the horse had 1 xh-ii sold by 
one Hodges for “$1,500” to Marker, that Marker had re-sold him 
for the sam<; price to a purchaser, who paid only $700 and made 
default for the balance of $800, and that in consideration of the 
plaintiff paying this balance, he then obtained the animal from 
Marker, to whom the price paid was thus actually $1,500. Mut 
on both the “application” and the “description” furnished with 
it the figures “$1,500” have manifestly been written over other 
figures, which may well have been $800. If the representation as 
to the cost price was regarded as material, it is scarcely conceivable 
that an application and description with such obvious alterations 
in these figures should have been acted upon without verification 
or inquiry. The almost irresistible inference is that as only $800 
of insurance was sought upon a horse valued at $1,500 the price 
paid by the assured was deemed negligible.

The fact that the policy limits the risk of the insurer to “two- 
thirds of the actual cost” of the animal insured confirms this view.

Clause 22 of the policy provides for immunity of the insurance
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assured, it has not In-cii established that it was in fuct, or was 
dccnuil, material, or that the acceptance of the risk was induced

Anglia, J. 
Rrodm J

liy, or based u|H>n, it.
Kmoiikvh, .1.: This is an action on a contract of insurance of 

a horse. The insurance company contends that the application 
contains a falsi» statement which was material to thv risk, namely, 
that the plaintiff paid $1,500 for the horse, whereas, in fact, he 
paid only $N00.

The application, which was dirlarcd by the contract to form 
part of the policy, was prepared by the agent of the company ami 
was signi-d by the ant. It was a condition of the jiolicy that
if the application is prepan-d by a person other than the applicant 
that |K-rson should Ik* deemed the agent of the applicant and not 
the agent of the company.

'Hie ant was never asked by the agent how much he liad
paid for his horse. There is a question, however, in the applica
tion by the answer to which he would have Ix-en suppost-d to 
declare that the horse hail cost him $1,500.

All the parties seem to In* in good faith in the matter, and the 
mistake which has occurred was likely due to the fact that the 

ant declared to the agent that the horse was worth $1,500. 
The evidence shews that the horse was worth that price.

It is in the circumstances of the case somewhat of a technical 
defence that is raisiil by the insurance company. Luckwell, the 
agent who filled up the application, was acting as agent of the 
company; and if he has not thought lit to inquire as to the price 
paid for the 1 torse, his negligence would In- the negligence of the 
company. Besides, the statement which was made would not In- 
considered as In ing a material statement in the circumstances of 
the can- Ix-cause it is pretty clear by the ation that the
figures $1,500 or $N00 si-em to have In-cii changed and altered. 
That fact should have In-cii sufficient for the company to inquire 
as to it. They have not done so, however. 1 think that the com
pany should In- called u|x»n to pay the insurance.

The judgment of the courts lielow which dismissed its plea 
should In- maintained with costs. Ap/wal ihnrnixHril.

10

5

4

5

5



44 D.L.R.I Dominion Law Keporth. 4:t7

FRASER v. SOY. N. 8.

SuM Sc>4iu Su/tn im ( our!. Hun t.*, C.J., hnujU y und Ihyxdtd», JJ., >> ( ' 
Hiiekir, K.J., and Mrlli*h, J. Iknmfur il, l!lIS.

\l(K»T<fl.\ Ml Hi IIH.H’KMAN MkaHIHRH To PHKVKNT KM'APE
ClKrVMHTAM»* JriMiMKNT OP OTKH'EK I N IKMPKKKNCK NY APPKI.- 
LATK COURT.

If :» |N»liiT‘in:iii, milking a sudden urnwl, makes up his miml that il 
is MNMiry to luuidriiff a prisoner in orilrr to prevent Ins «wiqw, an 
:ipl*4late court will not interfere with sueli jiulgmeiit, unless the eircum- 
stanees, umler wliieh the hamleuHing was ilone. give them reason to 
ls‘lieve that there was a particular desire to lulminisler harshness.

APPEAL from tile judgment of Bussell, .1.. ill favour < Statement
in an action claiming «I:images for false arrest ami for unlawful 
assault.

J. McU. Stewart, for np|ielluiit ; II . A. Hickson. K.C., for 
respondent.

Hahhis, (\J.: This is an action brought against the chief ,,arTie’cj 
of police for the town of New ( ilasgow for false ami malicious 
arrest, ami for unlawfully putting hamlcuffs on the plaintiff.
The facta leading up to the arrest of the plaintiff are a*follows:
A quantity of liquor some 12 canes arrived at New ( iltutgow 
fin which the VS. Teinpernnev Act is in force) aliout 11 o’clock 
in the evening of the 14th or 15th day of May, 1917, in an express 
car along with a quantity of other express got sis. All the other 
goods were at once removed from the car to the office of the 
express eompanv exeept the 12 cases of liquor. The defendant, 
who is also inspector umler the N.S. Temperance Act, hearing of 
the arrival of the liquor, instruct til |s»lice officers to watch the 
car to sec that the liquor was not stolen. Liquor had frequently 
lieen stolen front ears at New (Ilasgow previous to this. The 
officers by hstking through the windows with a flash light counted 
the cases, and aneertnined that there were 12. Liter on, on 
returning, they found the side door of the car had lieen opened and 
2 cases stolen, and, entering by this door, the defendant and 
another offieer concealed themselves in the car. sus|tccting that 
the thieves would return for the other 10 eases.

Between 2 and 3 o'clock in the morning, the end door of the 
car was unloekni and two men entered the car. The defendant 
and the other officer say that these men lit a match, and one of 
them said, “There is quite a dose of it here, isn't there?” And 
the other said, “ Yes, we might as well get this as old Soy to Like 
it.”

5120
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Thv men lighted a noting match and held it up ami then, 
apparently, saw the policemen, and made for the door. The 
defendant and the other officer pursued them, reached the door 
first and arrested tin* two men. Just at this moment, the plain
tiff came in the door and he also was arrested. Outside was 
another man who came the next day to give hail for the release 
of the 3 men arrested. The 3 men arrested were handcuffed 
and searched, and a loaded revolver was found on one of them.

One of them, Simon Patterson, was a clerk in the office of 
the express company, ami his story is that lit* went to the car to 
check up the 12 cas<*s, not having had time, as lie says, to do it 
when he checked the other goods in the car. Tin* plaintiff and 
tin* other man who was with young Patterson testified that they 
were friends of Patterson, and just went along with him to lin
ear with the intention of accompanying Pat tenor home after 
he had done the checking.

When the 3 men had lieen arrested and handcuffed, they 
W’ere taken to the police station and kept under arrest until tin- 
next morning, when they wen* discharged, no i harge having Ixvn 
laid against them.

The case was tried with a jury, and the questions put to tin- 
jury with their answers are as follows:—

1. Did the defendant himself believe that the plaintiff was about, to 
steal liquor from the ear? A. Yes.

2. Did the |>laintiff attempt to escape from the |x*aee officer? A. No
3. Was it necessary to handcuff the plaintiff in order to prevent his 

escape? A. No.
4. Did the defendant himself Iwlieve that the plaintiff might nscA|>e if 

not handcuffed? A. Yes.
•5. Did the defendant have reasonable grounds for such belief? A. No.
6. Did the defendant have any reasonable or probable grounds for 

believing that the plaintiff had committed the offence of stealing goods from 
the express car when he arrested him? A. No.

7. If the arrest was illegal what damages should plaintiff recover? A. 
Ml

8. If defendant had right to arrest the plaintiff but the handcuffing was 
wrongful, what damages should plaintiff recover? A. 8100.

The judge thereupon, after argument, filed his decision in 
writing as follows:

The defendant arrested the plaintiff under circumstances stated more 
or less fully in the charge to the jury. Several questions were put to the 
jury which, I fear, were not the best calculated to lead to a proper result 
The arrest of the plaintiff was made in the night time, and 1 was asked at the
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time to amend the defence by adding a plea to justify the defendant on the N.
ground that the plaintiff was loitering and about to commit a felony (to wit, 
stealing liquor from a car). No ruling w as made on this application but it was 
intimated that an amendment could be made later if necessary. The jury l'i 
lias answered the first question by saying that the defendant honestly believed 
that the plaintiff was about to steal liquor from the car. I tldnk this amounts 
to a finding that defendant believed plaintiff was attempting to commit a Hai 
felony. At all events, taken with the facts of the ease, it is clear that the 
plaintiff was liable to be arrested without warrant, and if any amendment of 
the pleadings is necessary to state the actual justification of the defendant ns 
established by the evidence, I think it should lx? made.

The jury has also found that the defendant honestly believed that the 
plaintiff might escn|>e if not handcuffed, but they said it was not necessary 
to handcuff liiin, and that the defendant had not re., unable grounds for such 
belief. I think the findings are against the evidence and against the charge 
The arrest was made at night. There were 3 prisoners. ( )ne of them had a 
revolver which had been taken from liim by the policeman.

I think the |ieace officer had the best possible reasons for fearing an 
esczqfc if the prisoner was not handcuffed. But, as the jury has found other
wise, I do not think I can order a judgment to be entered that would be
inconsistent with their findings. I must, therefore, order that judgment be 
entered for the plaintiff for $100 «lamages and costs.

A judgment was entered for the plaintiff against the defendant 
foi £100 dan ages ami coats, ami there is an npjteai from this 
order, and the defendant's contention is that he is entitled to a 
judgment on tin- fimlings of tin* jury.

The findings relied upon are the 1st ami tth, and the defend
ant's counsel's contention is that the question as to whether 
the defendant had reasonable grounds for !>elieving that the 
plaintiff might eseupe is a question for the judge, ami not for the 
jury. 1 think it is probably for tin* jury.

One cannot read the evidence in tin* ease without reaching 
the conclusion that the story as to tin- plaintiff ami his associates 
Uiing in the car for a lawful pur|)osc is open to very grave suspicion, 
to say the least of it, and there is no doubt that the jury were 
quite right in finding that the defendant lx»lieved that the plain
tiff was about to steal liquor from the car. They have also found 
that the defendant believed that the plaintiff might escape if 
nut handcuffed. The question is whether it was necessary to 
handcuff the plaintiff, or, in other words, whether the defendant 
had reasonable grounds for his belief that be might escape if not 
handcuffed. The whole circuitistanees must In- considered 
the hour, Ix'tween 2 and It a.m. the belief of the defendant that

31—44 D.L.K.



440 Dominion I .am llupoete. 144 D.L.R.

N. S.

8.C.
Fit AH Kit

8oV.

Hama, C.J.

F on*lv>, J.

the plaintiff and liis associates won* in tin- car for the purpoN- 
of stealing the fact that there were 3 strong young lien on the 
one hand and only 2 officers the revolver found in the pocket 
of the n en the presence of the fourth man outside the chances 
of some or ' escaping must have been

I agree , with the trial judge that the officer had
the I lest possible reasons for fearing an escape if the prisoner 
was not handcuffed, and in my opinion, to use the words of Russell 
C.J., in Hey. v. Taylor (1895), 59 J.P. 393, “reasonable neeessitx 
existed for it.”

The fifth finding is against the evidence.
The plaintiff denied that he had made any attempt to esca|H . 

and in answer to his own counsel as to whether he had resisted 
in any way, said: “No, 1 told him if he was going to put me in 
jail to put cuffs on me. ”

He ought not to lie allowed to recover against the officer under 
these circuirstances.

I would a.low the appeal and dismiss the action with costs.
IxiNGLEY, J.:—The defendant is the chief of police and 

inspector of licenses for the town of New Glasgow. At about 
11 o'clock at night there cane in an express car, and the defendant 
had reason to lielievc that it contained liquor, and that if left 
all night some people would break in and steal. Between I and 
2 o'clock in the morning he concealed himself in the car with :i 
policeman, Is-wis, Inside him. At something after 2 o’clock 
the car was opened and a young fellow named Fraser and a man 
named Patterson came in the car. He heard them make this 
expression: “There is quite a dose of it here, isn't there?” and 
said, “We might as well get this as old Soy to take it.” Thin 
the defendant and his assistant seized upon them and arrested 
them. One man was Patterson, who is a son of the express agent 
at New (ilasgow, and he asked him if he was there on business, 
and he answered “No.” Beyond all doubt the policeman had 
a right to assume at that hour they were there for stealing pur
poses, and he, in arresting • were three of them,
and that it would In- best to uff them, as they seemed to
show a dis|M>sition to run away, ami as there were only 2 police
men while there were 3 defendants, and they were young active 
parties and they would lie apt to get away from them unless thc\ 
were made safe.

7

6

^ 84
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Now tluw were tliv facts that were left to tin* jury. Certain 
questions were put hi the jury, ami were answered by them: —

1. Did the defendant hi nine If believe Unit tin* plaintiff wan about to steal 
liquor from the car? A. Yee.

Now the answer to that quixtinn is sufiieient evidence certainly 
to destroy any action for false imprisonment or arrest that they 
might have against him: if tin* policeman liclicvcd they were 
aUiut to steal, he certainly was justified in arresting them.

2. Did the plaintiff attempt to eeea|ie from the |ieuee officer? A. No.
Which is of no consequence one way or the other.
3. Was it neeewary to handcuff the plaintiff in order to |irevent hi* 

escape? A. No.
4. Did the defendant himself lielieve that the plaintiff might c*ca|ie if 

not handcuffed? A. Yee.

If the defendant actually Indie veil that it was necessary to 
handcuff them. I think that pretty nearly ended the natter. 
A policeman has always a right to judge of the circumstances 
attending a vase, in the matter of a sudden arrest, ami if lie makes 
up his mind one way or the other it should Is- conclusive, onlv 
excepting one thing, that is. if the circuirstanci-s under which 
the handcuffing is done were needless ami gave reason to sus|ieet 
that there was a particular desire to administer harshness in it. 
then it would probably In- open to question; hut usually a police
man is the sole judge of the circumstances under which he is hi 
arrest, ami the fact that there were 3 to 2 of them weirs to me 
sufficient authority.

5. Did tin* defendant have re—enable ground* for such twlief? A. No.
This seems entirely inconsistent with the answer to the first

question.
6. Did the defendant liave any reasonable or probable ground* for 

believing that the plaintiff had committed the offence of ateuling goods from 
the express car when he arrested him? A. No.

This question refers to the two caw* stolen previously, and 
the finding is of no importance in view of finding No. I.

In moving for judgment the judge states: (See Harris, <*J.).
I think there were reasonable grounds for placing the hand

cuffs on the parties, ami, therefore, the verdict should In- set 
aside ami the plaintiff's action dismissed with c<ists.

Drysdalk, J.:—1 agree with Mcliieh, J.
Ritchie, E.J.:—I would allow the appeal and dismiss the 

action, both with costs.

N. 8.

». C.

Hot.
longley, 1

Dry».ialr. I. 
Ritchie, E. J.
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Mellibii, J.:—This is an action for false arrest ami for 
trespass in handcuffing the plaintiff by the defemiunt, a police 
constable. In view of the findings of the jury, the plaintiff- 
counsel admits that the arrest was justified, hut complains of 
th<‘ handcuffing. I think a proper form of question for the jurx 
would have lieen whether the handcuffing was reasonably neces- 
■ary under the circumstances as a matter of precaution to prevent 
the prisoner's escaix*. If the answers which the jury has given 
as to the reasonable ground for defendant's Itclicf, that plaintif! 
might eseaiH-, can Ik* on this |x>int said to answer this question 
in the negative, I should say that it is unsup|>ortcd by the evidence 
I agree that the question is one for a jury ami not for the judge 
but 1 also think there is no evidence to sup|>ort a negative answer 
to this question, especially in view of the other findings of the jury 
Having these in view, I think that when the jury answered that 
there was no reasonable ground for defendant's lx-lief, that the 
prisoner might escape unless handcuffed, they meant that tin 
prisoner in fact did not intend to csca|x‘, which is irrelevant 
If the arrest was justifiable 1 cannot see how the handcuffing 
under the circumstances was not justifiable also ns a means of 
reasonable precaution. It may lie worth noting that the plaintiff 
himself upland to lx* of the same opinion.

1 would allow tin- appeal and dismiss the action with costs.
A ppeal allowed

RUR. MUN. OF SNIPE LAKE v. MARTIN.
SaekaUluuau Court of Ap/it d, Sir Frederick Haullaiti, Neviand* and

Kluiood, JJ.A. December tl, I9IH.

Taxes (| V D—207)—Collection or—"Surtax” provisions—Dbprnc» 
—Regularity or procedure not in question.

The fact that a municipality is using the taxes collected under the 
“surtax" provisions of the Rural Municipality Act (H.8.H., c. H7)an<! 
irinn.hn.ii' -, («» -l it-. 1V12-1S, r. St, >. I , fol iiiuiim i|.:il pUffM— il I 

defence to an action for recovery of such taxes if the regularity of the 
proeediue for the levy and assessment is not called in question. The 
ultimate use "■ destination of such team Is a matter to be wttiad balm 
the province and the municipality after the collection has keen mad. 
by the munidpeiit y

Appeal by plaintiff from the trial judgment in an action brought 
for the recovery of certain taxes levied under the “surtax" pro
visions of the Rural Municipality Act (11.8.8., e. 87) ami antcml- 
n tents. Re verset I.

F. L. liaxtcdo, for ap|xdlant; J. A. Allan, K.C., for respondent.
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V

Haultain, C.J.S.:—The trial judge dismissed the action, on 
the ground that, as the municipality whs using the taxes for 
municipal purposes, while the Act does not specifically devote 
them to those purposes, it has no right of action.

The fact that the municipality has used or claims the right to 
use these taxes for its own purposes does not seem to me to have 
:mything to do with this case. The statute distinctly confers 
power to levy, assess and collect (s. 323 (#>)). By s. 323 (t) all the 
provisions of the Rural Municipality Act respecting the assess
ment, levy and collection of municipal taxi's, and for enforcing 
payment of the same are made to apply to the taxes in question, 
and, by s. 309, any taxi's or arrears of taxes due to the munici
pality may 1h* recovered by suit in the name of the municipality.

The regularity of the proc<*durc for the levy and assi'ssment of 
these taxes is not called in question, so that the plaintiff’s right of 
action in my opinion is complete, and cannot lie affected by any 
(jui'stion as to the ultimate use or destination of the taxi's. That 
is a question, if there is really any question alunit it, to lie settled 
lietween the province and the municipality offer the municipality, 
which is at least the duly authorized agent for collection, has got 
in the money. There is no doubt, in my mind, that the surtax 
amendments wore enacted for the purpose of supplementing the 
municipal revenue. S. 323 (b) says " in addition to the tax assessed 
under the provisions of s. 2f>2 hereof" a further tax shall lie assessiil, 
levied and collected. It will In- noticed also that the new sections 
providing for the surtax are added to that part of the Act which 
deals with taxation. In the absence of express words to the con
trary, the presumption is that the additional taxing power was 
given for municipal purposes, although, as 1 have already pointed 
out, the purixrse or ultimate destination of the tax is immaterial.

A great deal of stress was laid on the wording of ss. 294 and 
295 of the Act by the trial judge, and on appeal, by counsel for 
the respondent. It was argued that these sections make full pro
vision for meeting all “the needs" of the municipality by means 
of a uniform system of taxation and that the legislature has 
indicated “that the surtax is something over and above any tax 
required to meet the needs of the municipality."

1 must conft'ss that I fail to appreciate the significance of 
these statements, even if they are correct. The council is not,
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required to prepare a statement of the rued*, hut a statement of 
the prulxible expenditure of the munieii>ality. That exiienditurc 
would necessarily In* governed by the amount of a ssi usable prop
erty in the municipality anil the maximum rate ]iermitted by the 
statute. To say that all the mills, or even all the intimated 
exiienditurv, of the municipality was to lie provided for by the 
uniform rate is not accurate. The municipality has several other 
souries of income, such as license firs, fines for infraction of by
laws, arrears of taxes collected within the year, taxes levied on 
land in lain lets under s. 300. etc., etc. It is reasonable to sup- 
|x»sc that the council, in preparing its estimate of probable ex|>eiidi- 
ture for any year, would also take into consideration its probable 
revenue for the sail e period from all sourees Indore fixing the 
uniform rate, and, in intimating its probable exjienditure, it 
would lie go verm 11 by the amount of its probable revenue. In 
other won Is, it would In- obligul to cut its coat according to the 
cloth.

The legislature evidently considered that all the neiils of the 
municipality could not In- supplied by the original method of 
taxation, and. bv later legislation, which must govern if there is 
any inconsistency, has empowered the municipality to assess, 
levy and collect thine additional taxes.

Another ground taken by counsel for the respondent is, that 
the tax is not direct taxation within the meaning of s. 92 (2) of 
the B.N.A. Act, 1807. That it is a direct tax is self-evident, and 
it is a direct tax within the province in order to the raising of a 
revenue for provincial purixises whether it goes in the end into 
the provincial or n:unici|Nil treasury. Lynch v. (anada North 
W>*< Land Co. (1891), 19 Can. S.C.R. 204, 212.

Questions concerning the form, nature, incidence and method 
of this taxation cannot affect the result in this case, so long as 
the tax is direct and for provincial pur)>oacs. Fortier v. Laml*
( 1895), 25 Can. S.C.R. 122. Questions of that sort In-long exclu
sively to the realm of academic or |x>litical discussion.

For the foregoing reasons the apiieal should lie allowed with 
costs, the judgment lielow set aside, and judgment enterni for 
the plaintiff for the amount of its claim and costs.

Nkwlandh, J.A., concurred with Haultain, C.J.K.
Klwood, J.A.:—In consequence of the conclusions 1 have 

come to in the ease of Fur. Mun. of limit's Lake v. Hudson's Haif

Nrwlanda, J A.
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Co. post p. 445 1 am of the opinion that this appeal ehould beallow- 
v< l with costs, and judgment entered for the amount claimed by the 
plaintiff against the defendant with costs. Appeal allowed.

sASK

RURAL MUNICIPALITY OF BRATT'S LAKE v. HUDSON'S BAY Co.
Sankatchcwiin Court of Appeal, Sir Frederick llaultam, Ncwlandx and

Fhcood, JJ. 4 December 21, 1HIH.

Taxes (6 1 1) 40)—Rural Municipality Act (K.S.S.. <. 87) Direct
TAXATION FOR HAIHINO REVENUE FOR MUNICIPAL PURPOSES I'oWF.RS 
OF PROVINCIAL LEGISLATURE.

Sec. 323 (b) of the Rural Municipality Act (R.S.S., c. 87; see Ameiuls. 
1912-13, r. 31, wv. 4) imiHWs a direct tax for the purpose of raising a 
revenue for muniei|»al pur|MWH, and is therefore legislation within the 
I towers of the provincial legislature. A tax im|Hwed on the a|i|H'll.tnl 
company under the provisions of see. 323 (b) of the Rural Municipality 
Act (Sask.) and amending Acts is not an "exceptional tax" within the 
meaning of clause 11 of the deed of surrender between the apis llant 
company and the Crown under the provisions of the Rupert s Land 
Act, 18<k

SASK.

C. A.

id Statement.Appeal by defendant company from judgment in favour 
plaintiffs, rural municipalities. Affirmed.

J. A. Allan, K.(\, 1). II. Lain!, K.( and S. ./. Hath well,
K.C., for ap|M‘llants; Hon. IV. F. A. Turyeon, K.C . and I*. M.
Anderson, for respondents.

Haultain, C.J.S.: The first branch of this appeal turns Hnuiiain.c.J.a 
on the questions raised in the case of Hur. Alun, of Snipe Lake v.
Martin (1918), 44 D.L.K.442. For the maouistated in my judgment 
in that cast1,the appellant must fail on this branch of its appeal.

The second branch of the case deals with the meaning ami 
effect of clause 11 of the Deed of Surrender, which, by the terms 
of the order-in-council of June 23, 1870, made under the authority 
of s. 140 of the B.N.A. Act, 1807, imposes a constitutional limita
tion on the taxing powers Ixith of the Dominion and the provinces.
This limitation was further recognised and imposed by s. 23 of the 
Saskatchewan Act (4-5 Edw. VII. c. 24).

In view of the very full discussion of this branch of the cast* 
by the trial judge and by my brothers Newlands and Klwood,
1 shall coniine myself to very general ternis in wlmt 1 have to add 
to the discussion.

The argument against the tax in question turns almost entirely 
on the meaning and significance of the word “exceptional.”
The main contention of the —logically carried out14
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lemin to the proposition that by the clause in question both the 
Dominion and the province, ho far as the land and servants of 
the company are concerned, arc limited to systems and principles 
of taxation which were known, recognised or established on 
June 23. 1870. Anything new is exceptional. This position 
is. in my opinion, quite untenable. In the first place, the argu
ment. even if sound, does not apply to the facts of this ease. 
The particular tax in question comes within the general description 
of a “progressive tax. " According to Prof. Selignmn of Columbia 
University, in his lx>ok entitled “Progressive Taxation in Theory 
and Practice" (at p. 1). cited by counsel for the appellant:—

A survey of the history of taxation will shew repeated attempts made to 
introduce the progressive principle, from the early legislation of Solon down 
to the present time. If we confine ourselves to the nineteenth century we 
shall find, indeed, that the general sentiment in many places is in favour of 
proportional taxation, but that, on the other hand almost every country has 
to some extent introduced the progressive principle into its tax system. Tliin 
is true, not only in monarchies like those of continental Europe and Japan, 
but. in democracies like those of America, Australia and Switzerland. To 
give a few instancies: We find progressive income taxes in must of the German 
states, Austria. Sweden, Denmark, Holland and Belgium as well as in Switzer
land; progressive rental taxes in France and Australia; progressive propertv 
taxes in Switzerland, Holland and Australia; and progressive inheritance 
taxes in France, Germany, England, Switzerland, Australia, Canada and 
elsewhere. Even in the United States, which is sup|x»sed to be par excellent•« 
the home of pro|x>rtional taxation, we have had a progressive property tax. 
like the federalist, house tax, and some decidedly progressive income taxes, 
both national and local; and we still have progressive income taxes, progressive 
inheritance taxes, and progressive land taxes. It is hence idle to claim that 
proportional taxation is the rule; on the contrary, practice seems to be tending 
more and more to the partial or complete adoption of the progressive principle.

Thi‘ system in quest ion is, therefore, not new. or unusual or 
exceptional in its (lermnnent tunl generic features. It is a species 
of the genus “progressive tax." It is quite true that in actual 
practice the tax falls exceptionally heavily on the Hudson's Hay 
Co. Rut that is, in my opinion, an accidental and non-essential 
accompaniment of the tax. It is a permanent and essential 
feature of the tax that it falls more heavily on the class of large 
land-holders, but it it only an accidental and transitoiy feature 
as regards any iueml>er of that class.

Under any system of progressive taxation, whether of incomes, 
of inheritances, of rentals or of pro|>erty, there will always lx 
some person, or some estate, which pays the largest amount ;
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but that would not be a good ground for contending that any 
particular person or estate had lieen singled out as the object 
of “exceptional taxation. "

The ap|M‘llanVs argun ent seen s to n e to fail in two respects. 
In the first place, it discusses the word “exceptional" from the 
objective instead of from the subjective point of view. (See 
Thttfmd Mints Town Carp. v. A malqnmnU-d Asln.stos Carp., 29 
D L.lt. ">17. 11DM>| 2 A.('. .">88, per Dud Huckiraster, L.C., at 
p. r>V2. ) It is not a quest ion of w hat sort of a tux it is, quA tax, 
but what sort of a tax it is in relation to the Hudson's Hay Co. 
In the second place, it confuses the accidental with the essential, 
and attempts to create a specific and permanent difference out 
of a transitory condition.

The apt>eal should l>e dismissed with costs.
New lands, J.A. : The plaintiff municipalities imposed a tax 

of ay2 «*nts per acre on lands of the defendants under s. 323, (6) of 
the Rural Municipality Act, and brought this action to recover 
the saute and judgment was given in their favour by the trial 
judge. From this judgment the defendants appeal on 3 grounds:
I, that the tax sued for was not direct taxation within the province 
in order to the raising of a revenue for provincial pui jKises, w ithin 
tin- meaning of s. 72 (2) of the B.N.A. Act; 2, that the said tax 
was not validly imposed ; and 3, that the said tax is an excep
tional tax within the meaning of clause 11 of the Deed of Surrender 
lietween the np(>ellunts and the Crown under the provisions of 
the Rupert'* Dual Act. 18118.

The first two grounds of ap|>eal are in effect only one, as the 
ap|iellants admit that, if the tax is validly imposed, that it is 
direct taxation, but they claim that, not lieing validly imposed, 
it is not a tax, and, therefore, not direct taxation, these first two 
grounds may, therefore, lie considered together.

The wording of the section of the statute under which this 
tax is ini)NMed is the basis of this argument. The appellant 
claims that there is no purpose stated in the Act for which this 
tax is levied ; that to lie a good tax and within the ilowers of the 
provincial legislature it must be for public purposes within the 
province; that the Act does not state that the tax is for provincial 
•»r municipal punxwea. or for either. I do not think that this 
•s » question in which the apixllants are interested at this stage.
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It is sufficient for them to say that the legislature has given the 
-plaintiffs power to raise the tax in question and to sue for it, all 
of which the legislature had power to do. No question is raised 
as to the provisions of the statute not having been carried out, 
and, therefore, it is only the power of the legislature to pass the 
the law, and the effect of that law, that is attacked.

As there is, in my opinion, no question as to the power of the 
legislature to pass the law, it only remains to decide the meaning 
of that Act. The section in question is as follows:—

323(6). In addition to the tax assessed under the provisions of s. 252 
hereof, it shall be the duty of the council of every rural municipality and it 
shall have power to annually assess, levy and collect a tax of six and one- 
quarter cents per acre hereinafter called a “surtax” on all lands within the 
municipality made subject to the same as hereinafter set forth, provided, 
however, that the said assessment and levy shall first be made during the 
year 1914. *

This section is contained in the Rural Municipality Act, 
which Act provides for the constitution and powers of rural 
municipalities. On the face of it, it is a section giving a source 
of revenue to a rural municipality. Is it necessary, then, to ask 
for what purpose is this revenue given? Surely for the purposes 
of the rural municipality. But, the appellant says these purposes 
have all l)een provided for by ss. 294 and 295 of the Act. These 
stations are as follows:—

294. The council of every municipality shall, as soon as practicable in 
each year, prepare in detail an estimate of the probable expenditures of the 
municipality for the year, and such estimate shall include the sum or sums 
required to repay any temporary loan, or to meet any debenture coupons 
which may fall due during the year.

295. Upon the completion of the said estimate the secretary shall lay 
before the council the revised assessment roll of the municipality for the year 
certified to as provided by s. 292 hereof and the council shall, by resolution, 
authorise the treasurer of the municipality to levy upon all the lands entered 
in the said roll such taxes at the uniform rate on the dollar as shall be deemed 
sufficient to meet the said estimate of expenditure and in fixing the said rate 
the council shall make due allowance for the non-payment of taxes.

The municipality is to prepare an estimate of the probable 
expenditure for the year, including such sum as may he required 
to pay for a temporary loan or to meet delientures falling due. 
and in striking the rate they are to make due allowance for the 
non-payment of taxes. Nothing is said in either of these sections 
as to taking into consideration other sources of revenue, and the 
municipality would have several other than that mentioned in 
s. 323 (6), as, for instance, licenses, fines, unpaid taxes, etc. All
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these sources of revenue, as well as that provided for ins. 323(h), 
would 1h* tak# n into consideration in iraking their estimates and 
striking the rate, and the use of the words “in addition to the 
tax assessment under the provisions of s. 2f>2”—s. 252 In-ing 
the section which provides for the assessment under which tin* rate 
provided for in ss. 294 and 295—means exactly what it says, 
that the rate of 6^ cents per acre is an additional source of revenue, 
hut as I have already stated one that would necessarily he taken 
into consideration in ascertaining the amount to Im- raised under 
s. 295. I am, therefore, of the opinion that the clause in question 
imposes a direct tax for the purpose1 of raising a revenue1 for muni
cipal purposes, and that it is therefore legislation within the* 
ixmers of the legislature

The next grounel of ippe‘al is that the tax is an “exceptional 
tax” within the meaning of clause 11 of saiel Deed of Surfonder. 
This clause1 is as follows:—

11. The company is to be at liberty to carry on its trade without liindrance 
in its corporate capacity; and no exceptional tax is to be placed on the com
pany’s land, trade or servants, nor any import duty on goods introduced by 
the said company previously to such acceptance of the said surrender.
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It was arguent on the part of the appellant that the wortls 
“exceptional tax” meant a tax that was different from the ordinary 
methexl of taxation in force in either England or Canada at the 
date of the Deed of Surrender.

I cannot agree with this interpretation, if for no other reason 
than because at that time there was no system of taxation in 
force in the country surrendered to the Crown; them were no 
provincial or municipal institutions in existence there; that in 
the larger part of the country the only inhabitants were1 the 
servants of the Hudson’s Bay Co., and that in most of the territory 
the only land owned by other than the Crown was l-25th of the 
fertile belt, i.e., the lands south of the Saskatchewan River, 
granted to the company. It was not the kind of tax that the 
parties meant to provide against, but rather that the company 
should not be made an exception and be made liable to a tax 
which fell, not generally upon the lands or the people of Canada, 
but upon the lands or the servants of the company alone. The 
Parliament of Canada was, at that time, the only authority who 
could tax them, and they provided that no tax should be imposed 
upon their trade, land or servants, that was not imposed gencrallv
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throughout ( 'anada. The company was to be liable to the general 
system of taxation throughout Canada, as when a province was 
formed throughout the province, but were not to lx* made an 
exception and have imposed upon their trade, lands or servants 
a tax that was not imposed generally throughout the country.

I would, therefore, interpret the expression “exceptional 
taxation” in the same way the Privy Council interpreted “a 
s|x*cial tax” in Thetford Mines Town Corp. v. Amalgamated 
Asbestos ('orp., 29 D.L.R. 517, [1916] 2 A.C. 588. In that case 
it was provided in the town charter that other than a certain 
tax imposed thereby, the respondents were exempt from “any 
other special tax in res|x*ct of their mining operations. ” Lord 
Buekmaster, L.C. (p. 519), said :—

It may not be easy to define exactly the line which will separate, in all 
cases, a.special from a general tax. It is sufficient to say that a tax may be 
special either by reason of the object for which it is levied, or the subject out 
of which it is raised. In the present case, tbero is no doubt that the tax is a 
special tax by reason of the purpose for which it it- imposed, and it is declared 
to be so by the by-law by which it was authorise t. Their Lordships think, 
however, that the sub-section must be read, Lot as meaning a special tax by 
reason of the purposes to which it is to be applied, but as a tax specially laid 
upon mining operations, and this condition the present tax certainly does not 
fulfil.

Applying this language to the present t,nse, a tax may be 
exceptional either by reason of the object for which it is levied 
or the subject out of which it is raised. This tax may lx* excep
tional as l>eing different from the ordinary municipal tax. I 
think, however, that the clause must lx* read, not as meaning 
a tax different from the ordinary, but as a tax laid on the Hudson’s 
Ray lands, trade or servants as distinct from the general public, 
making them the exception from the general rule, which this tax 
certainly does not.

It is quite true that this tax does not touch the public generally, 
and that in some cases it may be avoided either by residence or 
cultivation, but it does touch a large class of land-owners. Some 
229 persons or corporations were such large land-owners that 
they could not escape the surtax either by residence or cultiva
tion. The appellant company was one of this number. They 
arc not, therefore, an exception from the general rule, and the 
tax cannot, as far as they are concerned, lx* an exceptional tax.

Theie is, in my opinion, nothing in the argument that the 
tax is one imposed in addition to another tax, nor that it is a
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flat rate on the acre instead of on the value of the land. It is 
but a sum of money payable on a quantity of land, which all 
land taxes are, and it can make no difference that the amount is 
fixed by the quantity rather than the value of the land. Nor 
can it be said to violate the rule as to municipal taxation laid 
down in the Rural Municipality Act, because this provision is 
a part of that Act, and if it is not consistent with the principle 
t lie rein set out, it must l>e taken as an exception thereto.

In my opinion, the tax is validly imposed, and is not an excep
tional tax on the appellants’ land, and that the apfieal should 
therefore l>e dismissed with costs.

Elwood, J.A.:—This is an action brought by several rural 
municipalities to collect from the defendant a tax known as a 
surtax under the provisions of c. 31 of the statutes of Saskatchewan 
for 1912 and 1913, and e. 40 of the statutes of Saskatchewan, 
1913. At the trial, judgment was given for the plaintiffs, and 
from this judgment the defendant has upjx'aled.

For the appellant it is contended that the tax is not a direct 
one.

That it is a direct tax seems to me to lie concluded by the case 
of Hank of Toronto v. Lambe (1887), 12 App. ( ’as. 575.

It was further contended that it was not imposed for the 
purpose of raising revenue for provincial purpose».

The moneys to lie raised by the tax would lie used either 
by the province or by the municipality levying it. If by the1 
province, then it must be assumed, in the absence of evidence 
to the contrary, that it will become part of the general revenue 
of the province, and will be expended in the same manner as the 
general revenue. If it is to lx* used by the municipality, then 
in like manner it must lx* assumed that it will lx- expended for 
municipal purjxises. In either event it would lx1 for provincial 
purposes. Lynch v. Canada North-West Land Co. (1891), 19 
Can. S.C.R. 204, 212.

It seems to me that the fact that the provision directing 
the levy of the surtax is contained in the Rural Municipality Act, 
and there being no contrary indication of intention, shews that 
it was the intention of the legislature that the monies raised by 
the tax should become part of the revenue of the municipality 
le vying it.
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It was also contended that all of the requirements of the 
municipality arc provided for by what I shall hereafter call the 
“general power to tax” given by section 250a, and following 
stations of the Rural Municipality Act.

It seems to ire that counsel for the appellant has fallen into 
an error in assuming that the requirements of the municipality 
are fully met by the power to tax given by the general power 
to tax. S. 206 of the Act limits the rate to be levied in any one 
year by the latter form of taxation, but that does not mean that 
the requirements of the municipality for that year art* fully pro
vided for. Slight reflection and a very casual knowledge of 
municipal affairs shew that many important and necessary muni
cipal undertakings cannot he proceeded with liecause the revenue 
is not sufficient. The limitation on that mode of taxation is 
imposed lx*cause the legislature has thought it wist* not to permit 
the imposition on the taxpayers of a greater burden, and not 
lx-cause the requirements are fully met. That, however, does not 
prevent the legislature from permitting the imposition of further 
taxes to lie levied in any manner that may be directed by statute 
so long as the tax is direct and for provincial purposes. In 
Fortier v. Lambe (1895), 25 Can. 8. C.R. 422, at p. 429, Taschereau, J., 
is reports! as follows:—

The contention of the appellant baaed on the ground that this tax has 
not been legally apportioned, and is null for want of uniformity and equality, 
is, in my opinion, untenable. Whatever political economists and other 
writers may say on this subject, I know of no law in the Dominion that in any 
way puts any restriction, limitation or regulation of that kind on the powers 
of the federal or provincial authorities in relation to taxation within their 
respective spheres.

The surtax legislation was enacted by amendment after the 
general law with respect to taxation had lieen enacted, and that 
seems a strong argument for the contention that it was never 
intended that the general power to tax was thereafter to embrace 
the whole power of the municipality to tax.

Much of the argument lief ore us might have been advanced 
in a contest over the powers of a municipality to enact taxing 
by-laws, but such argument is of no application when considering 
the powers of the legislature to enact taxing statutes.

A perusal of the legislation under consideration, I think, should 
convince one that the legislature has indicated its intention that
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tin- surtax should hr Irvird in addition to any tax levied under 
the general power to tax.

It seen a to n e, therefore, that the legislature had power to 
enact the statute under ronsideration, and that its intention was 
expressed with sufficient clearness.

There remains to consider whether the defendant is exempted 
from the tax by reason of the provisions of clause 11 of the Deed 
of Surrender from the defendant to Her Majesty Queen Victoria. 
That clause is as follows:—(Set1 judgment of Newlands, J.A.)

Is the tax an exceptional tax within the meaning of the alxive 
clause? It is claimed that it is because it is unusual; that it 
discriminates In-tween lands of residents and lands of non-residents; 
between owners of large and owners of small holdings; between 
those who do and those who do not cultivate land; that it falls 
more heavily on the defendant than on others.

When the Dt'ed of Surrender was executed the defendant 
knew it came under the general law of the land, including the power 
to tax; that the country would likely progress; that methods of 
taxation would change from time to time as the country liecame 
settled and progressed ; that what might be the accepted method 
of taxation at one period, might not l>e the accepted method at 
a later period.

The tax may lie unusual ; but any tax not in force at the date 
of the Deed of Surrender would lx» unusual in the sense contended 
for by the appellant. There were no taxes at that time levied 
in the territory now known as Saskatchewan. It would, there
fore, mean, if the contention of the appellant is correct, that there 
was to be no progress in the country, or if there were progress, 
that the defendant was not to l>ear its share of the taxes imposed 
in consequence of such progress. Many changes have taken 
place in the mode of taxation. We at one time had a flat rate of 
so much an acre; we have a supplementary revenue tax of so much 
an acre; we have various forms of exemption from taxation. 
Exemption on the ground of cultivation is only, at the most, a 
new form of exemption. Any exemption in some degree dis
criminates.

That the defendant cannot cultivate the land and obtain 
exemption, places it in no worse position than other companies 
holding land liable to the tax.
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That in one munici|Mility it pays all the tax is an accident 
consequent on its happening to have the only land in that muni
cipality liable to the tax. We arc not dealing with a tax levied 
by any particular municipality, but with a tax imposed on certain 
lands throughout the whole province.

That it pays more of the tax than anyone else is another 
accident, on account of its large holdings. In time, it may, and 
probably will be, one of the small taxpayers.

In the Deed of Surrender it recognizes its liability to pay 
customs taxes. Those taxes change from time to time. There 
is no unchangeable» method or principle of levying them. They 
are, at least, claimed to lie unequal, discriminatory, and not 
uniform.

It will be noticed that clause 11 of the Deed of Surrender also 
refers to exceptional tax on the company’s servants. With respect 
to the surtax the company and its servants are entitled to raise 
the same objection and to the same exemption. If a servant 
of the company owned a quarter section which if owned by someone 
else would be liable to the tax, would he be exempt because he 
was a servant of the company on any of the grounds raised by 
the appellant? I apprehend not, and I apprehend that the 
defendant Js in no different, position. To my mind the defendant 
does not seem to be singled out by the surtax. It merely has to 
bear its share of the tax with those in the same class. The extent 
and the effect of the tax does not make it exceptional.

I am, therefore, of the opinion that this appeal should In* 
dismissed with costs. Appeal dismissed.

DAVIS v. CANADIAN EXPRESS Co.
Nova Scotia Supreme Court, Harris, C.J., and Russell, Jjongley and 

Drysdale, JJ. and Ritchie, E.J. December it, 1918.

Carriers ((III G—450)—Injury to article delivered for carriage 
N euliuence— Li amlity.

If a carrier injures an article delivered to him for carriage, the owner 
of such article may recover damages, not only for the amount which it 
may be necessary to spend for repairs but also for the loss of the article 
injured during the period that the repairing may occupy. The damages 
must, however, be such as may be reasonably supposed to have been 
in the contemplation of the parties when the contract was made.

Appeal from the judgment of Chisholm, J.. in favour of plain
tiff in an action claiming damages for loss of profits caused by the

Statement.
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negligence of defendant company, or its servants, in connection 
with the carriage of a moving-picture machine from Hubbards, 
in the county of Halifax, to Enfield, Hants county. The machine 
was damaged owing to careless handling by employees of the com
pany, and the claim was for loss of-profits during the time that 
the machine was undergoing repair.

S. Jenkx, K.C., for appellant; E. Ackhurst, for respondent. 
The judgment of the court was delivered by 
Harris, C.J.: — The plaintiff is a moving-picture operator 

travelling through the province giving exhibitions. He lived at 
Enfield and shipixnl a moving-picture machine valued at $400 
from Hubbards to Enfield by the defendant company. When 
the machine reached Enfield, on January 18, it was negligently 
thrown off liefore the train stopped at the station and was broken. 
Early in March, the defendants offered to take the machine to 
Montreal for repairs, and considerable correspondence took place 
lietween the defendants and the plaintiff’s solicitors which resulted 
in an agreement by which the defendants undertook to effect 
repairs without delay and return the machine to plaintiff. The 
plaintiff, through his solicitors, early in the correspondence, wrote 
the defendants that the plaintiff would expect compensation for 
his loss of time, stating that plaintiff was formerly engaged in the 
moving-picture business and since his machine was damaged he 
had been obliged to give up business. The defendants in their 
reply stated that if repairs could lie made they would have them 
attended to without delay, and they added:—

Any claim thereafter will be dealt with on its merits and in accordance 
with the contract entered into when the shipment was handed over to the 
Halifax and South Western Railway.

This was the basis upon which the repairs were undertaken. 
The machine was not repaired and returned to the plaintiff 

until June 11, and plaintiff sues claiming damages for the deten
tion of the machine from January 18 to June 11, and the trial 
judge assessed the damages at 1500, made up on the basis of the 
amount which the plaintiff would have earned with the machine 
in giving exhibitions throughout the province during the i>oriod in 
question. From this, the defendants have appealed, and the con
tention is that a W'rong basis was adopted in assessing the damages;
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that 1 la1 <li-fi-n<lants had no knowledge of the spécial uw to winch 
the machine was Ix-ing put. ami cannot lx- charged with the profits 
w Ilia'll plaintiff would have made by this s|)eeiul use of the machine.

Before referring to the authorities, it is necessary to state the 
farts relevant to this branch of the case. It ap|x-ars that when 
the machine was ship|*sl at Hublmrds it was dcscrilx-d in the 
contract of carriage as “ 1 trunk moving-picture apparatus, 1 pack
age, 1 chest, value *4(K)." and the defendant’s agent who received 
the gcxsls test died that the plaintiff declared them as moving- 
picture apparatus.

The plaintiff says hi' had I sen engaged for 18 months giving 
exhibitions at different places in the province, one of which was 
Hublxmls. He says he advertised by posters in the different 
towns, posted up prior to the date fixed for the exhibition. There 
is no evidence whatever to shew that the defendant’s agent ever 
had any knowledge or information as to the business in which the 
plaintiff was engaged and, so far as the evidence shews, he max 
never have heard of the plaintiff or his business Ix'fore he shipped 
the goods. Whether the plaintiff hail just given an exhibition at 
Hubbards does not appear. There are no circumstances proved 
from which it can be infernal that the defendant's agent knew 
that plaintiff was using the machine for the purpose of giving 
exhibitions, or that he would suffer special loss or damage by 
delay in delivery, and it is, therefore, impossible to say that, when 
the contract of carriage was entered into, the parties had this 
matter in contemplation.

So far as appears the ease must lx1 tmated ns an ordinary con
tract to carry the goods in question.

The question principally argued was as to whether the amount 
allowed as damages by the trial judge could lx- upheld, and I have 
reached the conclusion, with deference to the trial judge, that the 
damages have not, under the circumstances, lx-en assessed on the 
proprr basis. The authorities seem to lx- clear that, before the 
plaintiff can recover damages for loss with respect to special con
tracts or special uses to which the property was to lx- put, 
the knowledge must be brought home to the party sought to be charged under 
such circumstances that he must know that the person he contracts with 
reasonably believes that he accepts the contract with the special condition 
attached to it.
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This is the* language• of Willos, J., in H. C. Saw Mill Co. v.
\ettleship (1868), L.R. 3 (\P. 499, at p. 509.

See also (treat Western R. Co. v. Redmayne ( 18(H)), L.R. 1 C'.P. Davis
329, ami Horne v. Midland R. Co. (1873), L.R. 8 C.P. 131. _ *

Canadian
Express

Co.
But it does not follow that the plaintiff cannot recover any

thing under the circumstances in evidence. By reason of the 
negligence of the defendants he has lost the use of his machine Hame.cj. 
from January 18 to June 11. and I am of opinion that defendants 
are liable for damages for this loss of use of the machine, and there 
is nothing in the contract which precludes such recovery. The 
real difficulty is as to the proper basis upon which these damages 
should Ik* assessed.

I should point out that the trial judge has found that there 
was unreasonable and unnecessary delay in having the repairs 
made in Toronto after the machine was sent there.

There is, unfortunately, no evidence as to what would Ik* a 
pro|K*r time* within which to make these repairs and return the 
machine, but the trial judge’s finding is one which commends 
itself to my judgment and, as a juror, he was, I think, justified in 
reaching that conclusion. The machine was an inexpensive and 
comparatively simple one and the repairs should have lx*en made 
in a short time.

In The “Greta Holme," (1897) A.C. 596, a public body, not a 
profit-earning body, sought to recover damages for the loss of the 
use of a dredger sunk by the “Greta Holme” and raised and sub
sequently repaired. They claimed £1,500 for loss of the use of 
the dredger while she was under repair. The contention was 
made that, as the public iKxiy was not authorized to make any 
profit out of the use of the dredger such as a private individual 
would make, they could not recover liecause they had sustained 
no tangible pecuniary loss. The House of Lords decided against 
this contention and, in discussing the law, Lord Halsburv, at 
p. 601, said:—

It is a sufficiently familiar head of damages between individuals that if 
one person injures the property of another damages may be recovered not 
only for the amount which it may be necessary to spend in repairs, but also 
for the loss of the use of the article injured during the period that the repairing 
may occupy. Nor has it ever been doubted, so far as I am aware, that if a 
passenger in s railway collision is injured by the negligence of the railway 
company, he may recover damages not only for the pain and suffering and 
injury to his health, etc., but also for the loss which he sustains by reason of 
being unable to pursue his ordinary avocations.
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And Lord Hcrsehell, in concurring with Lord Halsbury, said. 
8. C. p. 005: ' If the appellants had hired a dredger instead of pur-
Davus chasing one that the respondents would have been bound to make

Canadian Rood the sum so paid during the time of repair is beyond doubt.
Express Now, should they be deprived of payment because they purchased

^°' the dredger? The money invested in the dredger was paid out
Buna. cj. Qf their pocket, and while deprived of the use of the dredger they

had to pay interest on the money. Surely a sum equivalent to 
that they were at least entitled to. But I think they are entitled 
to general damages. It is true that these damages cannot be 
measured by any scale, nor could that be done in the case of 
deprivation where an individual has purchased something for the 
purpose of comfort and not of profit.”

It is true that this was said in a case in which a dredger of the 
plaintiff was sunk by the negligence of those in charge of the 
defendant ship, and in which there was evidence that the dredger 
could have been let at a certain rate per week, but I can see no 
reason why the same principle does not apply here.

In Cobb v. Great Western ft. Co., [1893] 1 Q.B. 459, at p. 464, 
Bowen, L.J., said:—

The law is that the damages must be the direct and natural consequence 
of the breach of obligation complained of. The law is the same in this respect 
with regard both to contracts and to torts, subject to the qualification, that 
in the case of the former the taw does not consider too remote damages which 
may be reasonably supposed to have been in the contemplation of the parties 
when the contract was made.

Lord Hnlsbury, in the Greta Holme case, refers with approval 
to what Bowen, L.J., said in Cobb v. Great Western ft. Co.

See also 1 Beven on Negligence, 109; Sedgewick on Damages, 
s. 854; Maync on Damages, 48 and 49; Re Trent and Humber Co. 
(1868), L.R. 4 Ch. 112, per Lord Cairns, L.C.

I do not think it can be said that the amount which the plain
tiff could make by exhibitions is necessarily the measure of dam
ages; all the circumstances have to be considered, and the amount 
of damages cannot, as Lord Herschell said, “be measured by any 
scale.”

There is no evidence that a moving-picture machine can lie 
hired out like a dredger, and there must be much uncertainty as 
to the proper amount which ought to be allowed, but, taking all 
the circumstances into consideration, and applying as best I can



44 DX.R.] Dominion Law Reports. 459

the principles deducible from the authorities, I think the damages 
should be reduced to $100. for which amount the plaintiff will 
have judgment with costs.

There will l>e no costs to either party on the appeal.
Judgment varied: damages reduced.

LA COMPAGNIE GENERALE D’ENTREPRISES PUBLIQUES y.
THE KING.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 
Duff and Anglin, JJ. S member 28, 1917.

Public works (§ IV—65)—Public wharf—Scow attached to—Injury 
to—Damages—Exchequer Court Act (R.8.C., 1906 e. 140).

A scow lying beside and attached to a public wharf and lieing used 
in making repairs to that public work is engaged “on a public work,” 
within the meaning of s. 20 (r) of the Exchequer Court Act (R.8.C., 1906 
c. 140).

Appeal from a judgment of the Kxdiequer Court of Canada 
(1916), 32 D.L.R. 506, dismissing the plaintiff’s petition of right.* 

The appellant, under a contract with the Commissioners of the 
Transcontinental Railway, was ordered by them to do some 
repairs to a wharf situated at Levis and belonging to the Com
missioners. In order to do the work, the appellant had to use 
a derrick-scow and to make her fast to the face of the wharf. The 
“Leonard,” a ferry-boat Indonging to respondent, was also using 
the wharf for ferrying the cars of the Transcontinental Railway 
from Quebec to Levis. The scow was crushed against the wharf 
by the “Leonard,” and was sunk.

Marchand, K.C., for appellant ; Meredith, K.C., for respond» ! 
Fitzpatrick, C.J.:—It is a little difficult to say from * he 

record in what way this appeid comes Indore this court 1'he 
Assistant Judge of the Exchequer Court Indore whom the petition 
<d right came on for trial took all the evidence, but in his judgment 
says:—“ At the opening of the case, it was ordered, both parties 
agreeing thereto, that the questions of law raised herein should 
In* first disposed of Indore entering into the question of the quantum 
of the damages. ” It would seem from this either that the Crown 
a<knitted negligence of its officers or servants or else that the 
case was argued on demurrer. No point of law is raised by the 
statement of defence which simply alleges negligence on the jwrt 
of the petitioner.

•Reporter’s note.—Since the judgment of the Exchequer Court, e. 20 (c) 
of the Exchequer Court Act has been amended. (7-8 Geo. V. c. 23. s. 2.)

N. 8.

Harrie, C.J.
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The judge has livid that “the case does not come within the 
ambit of r. 20 (/) of the Exchequer Court Act, since that section 
only applies to the Intercolonial Railway or the Prince Edward 
Island Railway.” In this I think he is wrong.

By the Government Railways Act, R.8.C. 1906, c. 36, r. 80, 
the Intercolonial Railway is defined as follows:—

80. All railways, and all branches and extensions thereof, and ferries in 
connection therewith, vested in His Majesty, under the control and manage
ment of the Minister, and situated in the Provinces of Quebec, Nova Scotia 
and New Brunswick, are hereby declared to constitute and form the Inter
colonial Railway.

By the National Transcontinental Railway Act, as amended 
by the Act to amend the National Transcontinental Railway 
Act, 4 & 5 Geo. V., c. 43, it is provided:—

After the Eastern Division is completed and until it is leased to the 
company, the said Eastern Division shall be under the control and manage
ment of the Minister of Railways and Canals who shall have power to operate 
the whole or any |>art of the said Division as a Government railway under the 
provisions of the Government Railways Act, R.8.C. 1906, c. 36.

Par. (/) added to s. 20 of the Exchequer Court Act by the Act 
to amend the Exchequer Court Act (9 & 10 Edw. VII., c. 19) was, 
no doubt, intended to include, ami did in fact then include, all 
Government railways in mentioning the Intercolonial Railway 
and the Prince Edward Island Railway.

Since, then, the Eastern Division of the National Trans
continental Railway is certainly now a Government Railway, 
and as regards the locus with which we are now concerned is 
within the letter of the statute a part of the Intercolonial Railway. 
I think we are justified in holding that, for the purposes of the 
present case at any rate, it forms part of the Intercolonial Railway 
so as to entitle the ap|x*llant to rely upon par. (/) of s. 20 of the 
Exchequer Court Act.

It does not perhaps necessarily follow from the case falling 
within the extended terms of liability in this par. (f) that tin- 
appellant is entitled to relief even if negligence is proved, as to 
which we have no finding by the Exchequer Court.

Inasmuch as the appeal was really from a decision on a point 
of law which is overruled, the case should, I think, go back to the 
Exchequer Court for determination and, if necessary, assessment 
of damages.

Davies, J. (dissenting):—I am of opinion that Audette, ,).. 
of the Exchequer Court was perfectly right in holding that the
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damage* sustained by the scow or dredge of the suppliants while 
lying alongside of the Quebec Warehouse Wharf were not recover
able under s. 20 (c) of the Exchequer Court Act, because tla
in juries complained of did not occur “on a public work. ”

The scow' or dredge was at the time of the accident moored 
at the face of the wharf, and a diver was preparing to descend 
the river at the face of the wharf to ascertain whether the founda
tion was strong enough to build on.

He had not, however, completed his preparations when the 
collision with the steamer “Leonard” occurred, and to hold that 
the scow or dredge at the time of the collision was “on a public 
work ” within the terms of the section would be to run counter 
to the construction of the sub-section established by this court 
in the cases of Chamberlin v. The King ( 1909), 42 Can. S.C.R. 350; 
Paul v. The King (1906), 38 ('an. S.C.R. 126; Hamburg-American 
Packet Co. v. The King (1907), 39 (’an. S.C.R. 621 ; and 01 instead 
v. The King (1916), 53 (’an. S.C.R. 450, 30 D.L.R. 345.

Paul's case is, in many respects, like this one and the con
struction of the section in question there determined must prevail 
in the case now liefore us unless that case is overruled. The 
decision, however, in Paul's case has been consistently followed 
ever since.

As my colleagues, however, have reached the conclusion that 
the cases I have referred to can be distinguished from this one, 
this case must, of course, go back to the Exchequer Court to 
have it determined whether there has lieen such negligence as 
the Crown is liable for and, if such is held, to assess the damages.

As far as I am concerned, I would dismiss the appeal and the 
suppliant's j>etition of right with costs.

Idington, J.:—I agree with the trial judge t>elow that a very 
narrow construction has unfortunately been placed upon the 
words “on a public work” in the statute in question, but I cannot 
agree that any of them have gone quite so far as the judgment 
now’ appealed from. There was always something to distinguish 
physically the spot where the alleged negligence took place from 
the actual spot w’here the work was actually living conducted.

In this case it is hardly possible unless we give the meaning 
to the word “on” of “upon” and insist that the scow’ in question 
could not be said to be “on a public work” unless it W’as on the
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top of the very spot in the wharf under and with which the 
appellant’s men were engaged. I have also come to the conclusion 
that there was negligence attributable to the servants of the 
respondent, which caused the destruction of the said scow whilst 
on the work in question. This court must, when the issues have 
Ix-en fully tried out as admittedly they were hen», and all the 
evidence has lieen adduced that either party desires to present. 
give the judgment which the court below should have given. 
The judgment, I conceive, in this case should lx» to adjudge the 
respondent liable for the amount of the damages which the su|>- 
pliant sustained in consequence of such negligence. Inasmuch, 
however, as the actual quantum of the damages was not dealt 
with in the evidence adduced, it will lx» necessary to refer tin- 
matter to the learned judge to assess the damage-s.

I think the appeal should lx» allowed and judgment entered 
accordingly.

Duff, J. (dissenting) :—I am of the opinion that the appeal 
should he dismissed for want of jurisdiction.

Anglin, J.:—This case seems to me, with respect, to lx» dis
tinguishable from the series of decisions on the construction of 
clause (c) of s. 20 of the Exchequer Court Act (R.K.C., c. 140). 
culminating in Piggott v. The King (1916), 53 Can. S.C.R. 620. 
32 D.L.R. 461, the facts in which perhaps most nearly resemble 
those» now presented. In none of these» cases was the property 
injured, in respect of which damages were sought, employed at 
the time of injury in the construction or repair of a public work. 
Here, though not physically “on a public work,” the injured scow, 
King beside and attached to a public wharf, was in the course 
of lx»ing used in making repairs to that public work. It may 
properly lx* said to have lx»en engaged “on a public work” just 
as the men on the scow and the diver (to whose claims, if they had 
sustained jx-rsonal injuries in the crushing of the scow, I think 
the clause in question would have applied) might properly lx- 
said to have been “on a public work.” It does not seem to me 
to involve any undue straining of the language of the statute to 
hold that it covers a claim for injury to property so employed. 
“Public work” may, and I think should, lx» read as meaning 
not merely some building or other erection or structure belonging 
to the public, but any operations undertaken by or on behalf
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of the government in constructing, repairing or maintaining 
public property. In this sense1, the appellant's scow was “on a 
public work” when it was injured. The judgment of the 
Exchequer Court cannot, therefore, U* sustained on the ground 
on which it was based.

In the view he took the trial judge found it unnecessary to 
pass upon the issue1 of neglige-nee. To determine that issue 
without the benefit of the* trial judge's view as to the credibility 
and weight of the testimony, and without ourselves having had 
the- e>ppe>rtunity of he-aring the evielence and seeing the witnesses 
woulel lie most unsatisfactory. The- question of damages was not 
considered at all.

The case1 must, therefore, Ik- remitted to the Exchequer Court 
to de-al with it in accordance with the judgment now pronounced.

A ppenl allowed.

BROCK AND PATTERSON LTD. v. ALLEN.

\'ova Scotia Sujtreme Court, Harris, C.J., Longley and Drysdale, JJ., 
Ritchie, E.J., and Mellish, J. December tl, 1918.

Husband and wipe ( § II D—72)—Mahried woman carrying on separate 
business — Liability op husband — Certificate required — 
Married Women’s Property Act (R.S.N.S. 1900, c. 112).

When a married woman carries on or pro|)osefl to carry on business 
as a trader, separately from her husband the husband is liable on all 
contracts made by her so long as the certificate required by s. 18 (1) of 
the Married Women’s Property Act (R.S.N.S. 1900, c. 112), is not filed, 
but is not liable on contracts made by her after such certificate luis been 
filed.

[Browning v. Carson (1895), 103 Mass. 255, followed.]

Appeal by defendant from the judgment of Russell, J., in an 
action for the price of goods sold and delivered to the defendant 
Dora A. Allen at her request while she was a married woman and 
the wife of the defendant S. G. Allen. Affirmed.

F. L. Milner, K.C., for appellants; T. R. Robertson, K.C., for 
respondent.

Harris, C.J.:—(roods were sold in December, 1917, and 
January, 1918, to a married woman who was carrying on business 
as a trader separately from her husband. At the time the debt 
was contracted the certificate provided for by s. 18 (1) of c. 112 
had not lieen filed in the Registry of Deeds. The certificate was 
filed on April 22, 1918, and on May 15, 1918, the plaintiffs sued 
the husband for the debt due by the wife and the trial judge gave 
judgment for the plaintiffs and there is an appeal.
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cast* of the place of business lx*ing changed. I can see no reason 
to suppose* that the legislature intended to so restrict the pro
visions, and I think the rules of construction are all against giving 
the statute such an interpretation, leading, as it does, to absurd

Harris, C.l. results.
There was another contention, that, assuming the provisions 

of s. 19 applied, and made the husband liable for failure to file 
the certificate referred to in s. 18 (1), the husband ceased to lx* 
liable when the certificate was filed on April 22. I think the 
proper construction of the Act is that the husband is liable on all 
contracts made so long as the certificate is not filed, and that he is 
not liable on contracts made by the wife after the certificate is 
filed. That is the view expressed by Field, C.J., in Browning v. 

Carson (1895), 163 Mass. 255, at p. 260.
()n the argument I thought the appeal was hopeless, and I am

Ritchie,yfc. 1. 
Meilish, J. 

Dryedale. J

still of the same opinion.
The appeal should lx* dismissed with costs.
Longley, J., Ritchie, E.J., and Mellish, J., concurred. 
Drysdale, J.:—I agree with the judge below and for the 

reasons by him expressed. I desire to add nothing, and I would 
dismiss the appeal with costs. A ppeal dismissed.

CAN. NORTH WESTERN NATIONAL BANK OF PORTLAND .. FERGUSON.

8. C. Supreme Court of Canada, Davies, Idington, Anglin and Brodeur, JJ., and 
Falconbridge, C.J. ad hoc. December 9, 1918.

Principal and surety (§1 B—12)—Advances by bank to customer 
Contract guaranteed—Silent as to time of repayment- 
Renewal note by bank—Release of surety.

A contract which guarantees “advances” made by a bank to a 
customer up to a certain amount, and which is silent as to the time when 
such advances should be made, and the period or periods of credit, and 
there being nothing to shew that any time for repayment was contem
plated. and where the nature of the customer’s business makes it clear 
that the advances were to be made from time to time, is a continuing 
guarantee and the guarantor is not relieved from liability by. the bank 
consenting to take a renewal note for the amount advanced without the 
consent of such guarantor.

Statement. Appeal from a decision of the Appellate Division of the 
Supreme C'eiurt of Ontario affirming the judgment at the trial in 
favour of the respondents. Reversed.

A. H. Clute, for appellants; McKay, K.C., for respondents.
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Davies, J.:—I think we are all agreed that the defence set up 
by the primary debtor, W. W. Ferguson, in this case of mis
representation on the paît of the bank which discharged him from 
payment of the debt was properly held invalid by the trial judge1 
and the Appellate Division.

The only ground, therefore, upon which the judgment below, 
affirming the dismissal of the action as against the defendant 
guarantor, John Ferguson, can be upheld is that he was a guar
antor of a debt due and payable at a fixed time and was discharged 
from his liability by an extension of that time to the primary 
debtor without his knowledge or consent.

The guarantee is evidenced by a telegram from John Ferguson, 
the guarantor, to the bank and a letter confirming the telegram.

The former reads: “I hereby guarantee advances to my son 
up to $10,000.”

And the letter reads: “I beg to confirm my guarantee to you 
to the extent of $10,000 if necessary as per your wire to me.”

In order to fully understand and construe this guarantee1 it is 
necessary to know the chief facts and circumstances under which 
it was given.

Olmstead, the1 vice-president of the bank, states in his evidence 
that VV. VV. Ferguson, the son and primary debtor, had told him 
that his father, the defendant John Ferguson, had a contract to 
buy horses and would be willing to guarantee such sums as the 
bank would advance to him, VV. W. Ferguson, and that he, Olm- 
stead, told him in reply he had looked up his father's financial 
ability and found it good and that he would submit the matter of 
an advance to the bank committee and that he did so and the 
advance was agreed to lx1 made. This was some time in October, 
1914.

On November 21 following, the defendant, John Ferguson, 
telegraphed the bank as follows:—

All acceptable stock purchased by my son and Robert Smith will be paid 
for immediately on inspection. I will personally stand behind them in 
transaction.

To which the bank wired him a reply as follows:—
Referring your telegram Saturday must have guarantee from you for any 

sum advanced your son up to $10,000 regardless of stock being acceptable.
Whereupon John Ferguson sent the telegram in reply: “I 

hereby guarantee advances to my son up to $10,000."
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An advance of $3,000 was accordingly made on December 24 
and a short-term note of 30 days, with interest at 7% taken for it 
by the bank.

Oln stead further states that on the day they made the advance 
the plaintiff hank telegraphed the defendant, John Ferguson, as 
follows:—

We loaned your son 13,000 to-day. Wish you would send us a letter 
confirming your telegram wherein you agreed to pay the advances paid to 
your son. Do you want Smith’s name on the notes?

On the next day, he sent the plaintiff hank the following 
telegram :—

I appreciate your telegram. Wrote you as requested. I expect my son’s 
associates to join in liability to the proportionate extent of their interest in 
transaction with him. You may be wired regarding their ability to fill con
tract which I am negotiating on 25 per cent, profit.

The contract John Ferguson here refers to and for the carrying 
out of which the advances were being made related to the purchase 
of horses for the French government. The exact relations between 
the son, W. VV. Ferguson, and his associate, Smith, in the pur
chase of these horses dot's not appear. Whether they were simply 
agentR of John Ferguson receiving a commission or other remunera
tion, or partners with him, is not disclosed.

Heading the guarantee in question in the light of the disclosed 
facts, I have no hesitation in reaching the conclusion that it was 
an absolute and a continuing one, and covered any advances 
which might lx> made from time to time by the bank to Ferguson 
and Smith up to $10,000.

No reference was made to the time1 at which the advances were 
to In* repaid. That was a matter with other details left by John 
Ferguson to the bank and primary debtors.

It was arranged by the bank and primary debtors in accord
ance with bank usage and custom that a 30-day note should Ik* 
given which afterwards was renewed for another 30 days.

Now, it does appear to me clear that, if the defendant’s con
tention is right, the taking of the 30-day note in the first instance 
operated as a discharge of the surety equally with its subsequent 
extension. The advance in the absence of any time for its repay
ment being agreed to would become payable at once. Surely, 
no one looking to the facts of the case could put a construction 
upon the transaction determining that the advance liecaire pay
able next day after it was made and if extended a day beyond that
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without guarantor's knowledge and consent would discharge him. 
The renewing of the 30-dav note had no greater legal effect on the 
guarantor's liability than the taking of the 30-day note by the 
bank in the first instance. In my judgment the guarantee lining 
an absolute and continuing one guaranteeing whatever advances 
might lie made from time to time under it up to $10,000, and 
leaving all details with respect to the taking and renewing of notes 
in accordance with bank custom and usage1 to the parties giving 
and taking the advances, was binding on the guarantor notwith
standing the taking of the 30-day note or its extension.

There was nothing in the guarantee or the evidence, any
where, shewing that any definite time for repayment of the 
advances was contemplated, and in my judgment the extension of 
the 30-day note and taking of a new one* had no greater or other 
effect upon the guarantor’s liability under the continuing guar
antee than the taking up of the 30-day note in the first instance. 
Both were matters of detail which John Ferguson left to lx* settled 
between the bank and his son. The defendants knew from the 
telegram sent to him by the bank at the time the advances were 
l>eing made that notes were to lie taken for them, and he was asked 
whether he wanted Smith’s name also on the notes, to which he 
replied that he expected his “son’s associates to join in liability 
to the proportionate extent of their interest.”

He said nothing about the time the notes were to be taken for, 
evidently leaving that detail for the decision of the bank and his 
son and the latter’s associate. They settled upon a 30-day note, 
and subsequently agreed that it should lie renewed for another 30 
days.

It may fairly lx* argued that this renewal should lx* treated as 
a fresh advance by the bank within the guarantee. I prefer, 
however, to rest my judgment upon the facts, as I have stated 
them, and my construction of the guarantee as a continuing one, 
and the fact that the guarantor left all questions of detail as to 
the time W'hen the advances should lx* repaid to the bank and 
his son.

Under these circumstances, and for these reasons, I would 
allow the appeal, and enter judgment against the defendant, 
respondent, for the amount claimed with costs in all the courts.

Idington, J. (dissenting):—The appellant advanced to W. W.
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Ferguson, son of respondent John Ferguson, and one Robert 
Smith, $3,000, and got their promissory note for that amount 
with interest at 7% per annum (fated November 24, 1914, payable1 
30 days after date.

The money was intended to have l>een used in buying horses 
which they expected to dispose of in filling orders got for the 
French army through respondent, John Ferguson.

He, in anticipation of such purchases by his son, had wired 
from New York to appellant, carrying on business in Portland, 
Oregon, on October 28, 1914, as follows:—

Will accept and pay all my son’s drafts on me.
On November 21, 1914, he again wired the appellant to same 

address as follows:—
All acceptable stock purchased by my eon and Robert Smith will be paid 

for immediately on inspection. I will personally stand behind them in 
transaction.

The following reply thereto was sent by the appellant, to 
respondent :—

Referring your telegram Saturday must have guarantee from you for any 
sum advanced your son up to ten thousand dollars regardless of stock being 
acceptable.

To this he responded as follows:—
I hereby guarantee advances to my son up to ten thousand dollars.
In answer to that, appellant sent night message as follows:—
We loaned your son three thousand dollars to-day. Wish you would 

send us a letter confirming your telegram wherein you guarantee to pay the 
advances made to your son. Do you want Smith’s name on the notes?

The- resjxmdent sent also the following letter and lettergram :—
I beg to confirm my guarantee to you to the extent of ten thousand dollars 

(if necessary) as per your wire to me.
I appreciate your telegram. Wrote as you requested. I expect my 

son’s associates to join in liability to the proportionate extent of their interest 
in transaction with him. You may be wired regarding their ability to fill 
contract which I am negotiating on basis of twenty-five per cent, profit.

There seems to have l>een no further business of buying horses 
carrh-d on by Ferguson and Smith, and no further application to 
the appellant for advances falling within the meaning of the said 
guarantee than covered by the note mentioned a!>ove (if even 
that), yet on December 24, 1914, the appellant accepted in renewal 
of the said promissory note, without the consent of respondent, or 
indeed any reference to him as to his wishes, the promissory note 
of W. W. Ferguson and Rol>ert Smith for $3,000 at 30 days with 
interest at 7°^ per annum.
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There was no reservation of any recourse against the surety or 
anything else done to preserve such rights as may have existed 
up to that date against respondent.

The appellant sued upon the last-mentioned promissory note 
W. W. Ferguson as the maker thereof and the respondent, as 
guarantor, claiming he was such by virtue of the foregoing tele
grams and letters.

The trial judge directed judgment against VV. W. Ferguson as 
maker, hut dismissed the action as against respondent on the 
ground that he had been discharged by the giving of time to the 
makers without his consent.

The ('ourt of Appeal for Ontario has maintained such dis- 
n issal.

I should have supposed, but for the contrary demonstrated 
Indore us by ingenious suggestions of able counsel, that an appeal 
therefrom was hardly arguable.

It was suggested, notwithstanding the fact that this trans
action stood and stands quite isolated, that the guarantee must 
In* considered as a continuing one because a .$10,(MX) limit hap
pened to l>e named.

If there had been further advances and the business curried 
on, it is conceivable that the conduct of the parties and such com
plications as might have ensued might have given rise to some 
such aspect and room for such an argument.

Rut, at the very outset, it is evident that the parties all antici
pated that the rapid turnover of horses Ixmght and sold could 
avert any such like condition.

And again it was suggested that the appellant might have 
made a fresh advance of an equal amount and used the money to 
take up the first note.

That certainly was not made apparent, as within the terms 
statixl in the correspondence I have quoted, which is all that 
passed between appellant and respondent, and would have been 
a breach of that good faith a surety is entitled to claim.

In short, there is nothing in that eorresixmdence to authorize 
such a mode of treatment of the guarantee.

And. all the ingenious suggestions of what n ight have hap- 
pened if the parties concerned had done something else than they 
did, must, in my opinion, go for nothing. The case submitted
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must lx* decided by the actual facts and the relevant law govern
ing the rights and liabilities of surety in such circumstances.

The following submission, which I quote from appellant’s 
factum, represents fairly well the nature of the appellant's con
tention :—

The note of November 24, 1914, was payable at the expiration of 30 days 
after its date and at maturity was renewed for a further period of 30 days. 
This renewal may be regarded as a fresh advance by the hank which it was 
then entitled to make. It was within the limit as to amount fixed by the 
father and the latter’s liability was in no way increased beyond the terms of 
the guarantee given by him. It is submitted that, under the circumstances 
above mentioned, John Ferguson's liability on the guarantee is not affected 
by the time or times when said advances were made or were to be repaid or 
by the manner in which said advances were evidenced or secured; and is it 
continuing guarantee effective and binding until all advances up to 110,00(1 
were actually repaid.

Hence, unless and until the apjxdlant chose to make advances 
up to $10,000, it could do as it pleased and call on respondent to 
implement his guarantee1 when it pleased. I need not try to deal 
with such contentions. I merely submit the eontract.

The appeal should lx» dismissed with eosts.
Anglin, J.:—Consideration of the evidence has satisfied me 

that the conclusions of the trial judge, that “the defendants have 
(not) made out any ease of misrepresentation or concealment 
which would constitute a defence to the note in question," and 
that it was contemplated that the advances to lx* guaranteed by 
the defendant, John Ferguson, should lx1 made precisely as they 
were on the joint liability of Smith and W. W. Ferguson, arc so 
well supported that they cannot lx» disturbed. There is really no 
evidence of misrepresentation. I fully concur in the judge's 
appreciation of the testimony of W. W. Ferguson. Nor was there 
any concealment such as would afford a defence. Hamilton v. 
Watson (1845), 12 Cl. & F. 109, 119, 8 E.R. 1339; London General 
Omnibus Co. v. Holloway, [1912] 2 K.R. 72, 83; Royal Hank of 
Scotland v. Greenshields, [1914] 8.C. 259. John Ferguson's letter 
puts it beyond doubt that he was apprised of Smith’s interest 
with his son and that the joint liability of bath for the advances to 
he made by the bank was what he desired.

The only question at all arguable, in my opinion, is whether 
the plaintiff bank, by taking a renewal of the Si: ith-Fcrguson note 
of $3,000 for 30 days, discharged John Ferguson as a guarantor.
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1 think, with respect, that it did not. The question resolves itself 
into an inquiry whether the terms of the guarantee and the circum
stances under which it was made warrant the inference that the 
parties to it contemplated that any short date note taken to 
evidence the advance of a part of the $10,000 should Ik* renewable 
at all events until the whole $10,000 had been advanced (if not 
afterwards, Merle v. Wells (1810), 2 Camp. 413), or until what 
would be a reasonable period of credit, having regard to the 
nature of the transactions which it was proposed to finance, should 
expire. I think they do.

1 fully appreciate the inflexibility of the rule that any material 
alteration in the terms of a guaranteed contract made by the 
principals without the guarantor’s assent will discharge him, and 
that a binding agreement for extension of time without reserva
tion of rights, will always be deemed such a variation, because it 
disables the guarantor, should he lie minded, to <lischarge the 
principal debtor’s obligation and seek recoupment from him or to 
compel him U do so himself, from immediately proceeding against 
him.

The right of the surety to be subrogated to all the means at the disposal 
of the creditor is, as it has been said, one of the highest equity, and any act 
by which it is curtailed will, to the extent of the injury inflicted, be a defence. 
Wilson v. Brown (1881), 0 A.R. (Ont.) 87, 90.

It has been the law of the court for many years that a surety is entitled 
to come into equity to compel the principal debtor to pay what is due from 
him, to the intent that the surety may be relieved. A sc her non v. Tredegar 
Dry Dock and Wharf Co., [1909] 2 Ch. 401, 406.
But that right accrues only upon the maturity of the debt.

The guarantor’s assent to an extension need lx* neither con
temporaneous with it nor explicit. It may Ik* implied in his own 
original contract assuming the liability. It may be involved in 
the arrangement or understanding between the principals which 
he has undertaken to guarantee—perhaps without sufficient 
enquiry. It must always be a question of the intention of the 
parties either expressed or, if not, to be inferred from the terms in 
which they have couched their agreement, construed, if they lx* 
“at all ambiguous,” in the light of their relative positions and of 
the surrounding circumstances: Coles v. Pack (1869), L.R. 5 C.P. 
65, 70; Wood v. Priestner (1866), L.R. 2 Kxeh. 66, 68; whether 
an extension without reservation of rights, relied upon as having 
worked the discharge of the guarantor, was or was not within the
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purview of the guarantee. To assume that it was not, if the terms 
are susceptible of the contrary construction, merely because it is 
not expressly provided for, however strong the grounds of infer
ence that it must have been understood, is certainly unwarranted.

If the word “advances” used by the guarantor does not imply 
advances from time to time and an extended period of credit, it is 
at least susceptible of that construction and, therefore, open to 
explanation by proof of surrounding circumstances. However 
strict and well defined the rights of a guarantor, once the natun- 
and extent of the guaranteed liability are ascertained, the con
tract of guarantee is not to be construed in his favour, but rather 
in that of the cmlitor (De Colyar on Guarantees, 3rd ed., 19V 
et seq.). The contract guaranteed in this instance was for 
“advances” up to the sum of $10,000. It is silent as to the time 
when such advances should lie made and the period or periods of 
credit, and there is nothing to shew that any definite time for 
repayment was contemplated. The nature of the customer's 
business—the purchase of horses suitable for army purposes 
where and as they could lx* found—makes it clear that the advances 
were to lie made from time to time, as the guarantor says, “to the 
extent of $10,000, if necessary.”

There is no room for doubt that the guarantee was “con
tinuing” in the sense that it was intended to cover a series of 
transactions. 15 Hals. 440; National Batik v. Thomas (1908), 
09 Atl. R. 813; Neuvomb v. Kloeblen (1909), 74 Atl. R. 511; and 
cases collected in de Colyar on Guarantees, 3rd ed., pp. 242 et seq. 
The taking of a short date note (30 days) was purely for the 
bankers’ convenience and according to what is well known to lx* a 
usual custom, even where a longer period of credit is intended 
and understood. It was obtained merely to evidence the debt 
and Smith’s joint liability. It was not meant thereby to fix 30 
days as the period of credit, or to render the money exigible by 
the bank on their expiry. The obligation of the makers had not 
then matured either in the sense that the bank would have been 
justified in taking immediate action to compel repayment, or that, 
the guarantor would have been entitled to force the principal 
debtor to liquidate the liability or secure his discharge. On the 
contrary, having regard to the nature of the Fergusons’ under
taking and all the circumstances. I think the inference is irreaist-
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ible that the hank intended to give, and the Fergusons well under
stood when the $3,000 was advanced, that they were obtaining a 
more prolonged period of credit ami that the 30 days’ note would 
merely evidence the advance and might just as well have l>een 
drawn payable» on demand, or at GO days or 3 months. Any other 
view of what occurred would seem to me—I say it with respect— 
highly unreasonable. Thirty days after the advance of the 
$3,000 the purchasing of horses, so far as appears, was still in 
progress and the banker might within the terms of the guarantee 
have allowed the note to remain overdue and unpaid. On the 
other hand, if entitled then to collect it, had he done so he might 
immediately have made a fresh advance of $3,000 or of a larger 
sum for one month or for a longer period and it would have been 
clearly within the terms of the guarantee.

It is such a well-known custom of bankers to keep their paper 
“current” by taking renewals of short-date hotes that business 
men dealing with them may properly lx» assumed to have con
tracted with reference to it. The nature of the customer's busi- 
new ami the other circumstances in evidence in the case at liar 
indicating that the parties contemplated a comparatively long 
period of credit during which advances should be made from time 
to time “if necessary,” and the custom of bankers to take notes 
for advances at short dates, and to keep them “current,” making 
it reasonably clear that the parties must have contemplated 
renewals at least of any such notes taken to evidence the earlier 
advances, it is not surprising to find that the renewal in question 
was given at the bank’s instance, “because it was a time note and 
the time had elapsed.”

The renewal would seem to have l>een treated as a matter of 
course»—something which was asked for and given pursuant to 
the understanding of the parties as to the terms on which the 
advance had been made. Moreover, a renewal is usually dealt 
with by bankers as a fresh discount, the customer’s account lx»ing 
debited with the amount of the old and credited with the proceeds 
of the discount of the new note—a process slightly mort» advan
tageous to the Imnk than it would lie to charge interest on the 
original obligation, and, in effect, tantamount to a fresh advance 
which, as already stated, would have l»een clearly within the terms 
of the guarantee.
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I think there is more than room for doubt whether the guaran
tor would have been entitled, under the circumstances of the case 
at bar, had there been no renewal, either to assert a right to come 
in at any time after the first thirty days had expired—at all events 
without some reasonable notice*—and pay off the bank and demain I 
subrogation, or to compel the makers of the note to pay it. On 
the contrary, I rather incline to the view that these rights would 
accrue only when the bank on the expiry of a reasonable period of 
credit, having regard to the nature of the Fergusons’ undertaking 
and all the circumstances, would have been entitled to call in the 
guaranteed loans. In this aspect of the case the renewal of the 
note did not interfere with or affect any right of the guarantor 
But I prefer to rest my judgment upon the view that there was in 
reality no extension of the guaranteed loan, or that, having regard 
to the nature of the contract guaranteed, the renewal taken was 
within its terms in* the sense that it was contemplated as one of 
the things which the creditor might do without affecting his rights 
against the surety. Crahamc v. Crahame (1880), L.R. Ir. 19 Eq. 
249, 259; First National Hank v. Wunderlich (1911), 130 N.W. R. 
98, 99; Tyson v. Reineckc (1914), 145 Pac. 41. 153; National 
Hank v. Thomas, 09 Atl. 11. 813.

I agree with the plaintiff's contention that, ujxm the true inter
pretation of the guarantee, John Ferguson assumed liability to 
pay any sum or sums advanced by the plaintiff bank to his son 
within the limit prescrilxul, should he make default in paying it at 
such time as the bank should lx? entitled to and see fit to demand 
it. It is satisfactory to reach a conclusion which, if it should 
prevail, will frustrate a plain attempt to evade and defeat what is 
certainly a moral—I think it is also a legal—obligation.

In the Appellate Division, the case was disposed of at the close 
of the argument, the Chief Justice merely stating that the api* l- 
lant had failed to shew that the judgment at the trial was erro
neous. With great respect, the four Canadian cases cited by tin- 
trial judge at the conclusion of his judgment, presumably in suit- 
port of it, seem scarcely relevant. In Thompson v. McDonahl 
(1859), 17 U.C.Q.B. 304, it was merely held that the plea was 
insufficient because it did not allege a binding extension of time. 
In Wilson v. Brown, 0 A.R. (Ont.) 87, it was not contended, and 
there was no ground for the contention, that the suretyship was
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continuing. Moreover, the matter set up ns a defence was not a 
binding extension of time or other alteration of the contract, but 
a mere forbearance to take steps to recover. Devanney v. Brownlee 
(1883), 8 A.R. (Ont.) 355, was a case of a single promissory note 
made by two persons jointly, one of whom, to the knowledge of 
the holder, was a surety for the other. The note was renewed 
by such other maker without the knowledge or consent of him 
held to be a surety. There was no suggestion of a continuing 
guarantee. Fleming v. McLeod ( 1906), 37 N.B. R. 630, was reversed 
on appeal to this court (1907), 39 Can. S.C.R. 290. Again, there 
was no question in this case of a continuing guarantee. The agree
ment relied upon and found to lie established in the New Bruns
wick court—this court held otherwise—was for an extension of 
the time for payment of a single note (the entire transaction) to a 
fixed date without the knowledge or consent of an endorser.

I am, for the foregoing reasons, with deference, of the opinion 
that this appeal should be allowed, and that judgment should lx? 
entered for the appellants with costs throughout.

Brodeur, J.:—I concur with Davies, J.
Falconbridgk, C.J. (dissenting):—This is an action by a 

creditor against a primary debtor and a guarantor. Judgment 
was given against the primary debtor, but the action was dis
missed as against the guarantor. The plaintiff unsuccessfully 
appealed to the Appellate Division of the Supreme Court of 
( )ntario, and now appeals to this court.

The defence of misrepresentation was properly held invalid by 
the trial judge and the Appellate Division, and the only defence 
requiring serious consideration is that the guarantor was released 
by the giving of time by the creditor to the primary debtor with
out the consent of the guarantor.

As appears by the indorsement on the writ of summons, the 
action was brought upon a promissory note made by the primary 
debtor in favour of the plaintiff dated November 24, 1914, for 
$3,000 and interest payable in 30 days. There is no dispute that 
the advance represented by this note was covered by the guaranty. 
The note above-mentioned was, however, renewed on December 
24, 1914, for the same amount. The renewal note was taken 
without the consent or knowledge of the guarantor. It is, of 
course, elementary lawr, that a creditor who takes a promissory
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note or bill from a debtor who is in default, impliedly gives him 
time, since he cannot sue the debtor until maturity of the bill or 
note.

The plaintiff’s counsel were apparently not able to find any 
case which w ould make this principle inapplicable to the liability in 
respect to the original note. It was argued, however, that tin- 
guaranty in question was a continuing one, and that it covered 
the liability upon the renewal note which is to bo regarded a> 
representing a second advance within the terms of the guaranty. 
At least, this is the way it seems to me the plaintiff must put its 
case in its endeavour to avoid the consequences of its having 
released the guarantor as regards the liability on the original note.

The plaintiff strongly relied on Grahame v. Grahame, L.R. Ir. 
19 Eq. 249, p. 250. The guaranty there was in the following 
terms:—

7th February, 1879.
I hereby undertake to guarantee to the National Bank any advances 

made to my eon Charles James Grahame, of the London Stock Exchange, to 
the extent of £1,000. George Grahame.

The promissory note of C. J. G. for £450 of the 11th February, 
1879, at six months was renewed several successive times for 
different amounts. The action was on a note for £440, dated 
August 20, 1880, payable 6 months after date. When the last 
preceding note came due, August 20, 1880, the amount (£375) was 
debited to his account and the amount of the latest note (£440' 
credited to his account. The Vice-Chancellor considered that 
there was a new advance of £440. The guaranty was admitted 
to be a continuing one and therefore covered the last advance. 
The Vice-Chancellor says, at p. 259:—

The promissory note of C. J. Grahame of February 11, 1879, was more 
than once renewed, and if this claim rested on the original note, the bank 
might have difficulty in meeting this contention (as to giving time).

It is clear that this case does not help the plaintiff as far as tin- 
original note in the present case is concerned, and as I have already 
mentioned, the indorsement on the writ refers only to the original 
note. The statement of claim, it is true, refers to both notes, and 
perhaps on that account the present action might lie regarded as 
an action on the second note. In the view which I take of the 
case, it is unnecessary to decide this because, in order to bring 
himself within Grahame v. Grahame, the plaintiff must also shew
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that the second note represented a real advance. In (Srahame v. 
(irahame, L.R. Ir. 19 Eq. 249, the fact that the amount of the indebted
ness fluctuated from time to time and that the amount of the 
different notes varied, lends some continuance to the view adopted 
by the Vice-Chancellor (I am not saying anything alxmt my 
opinion as to the correctness of that view), that them was an 
advance on the occasion of the taking of each note. In the present 
cast1, then1 was simply a renewal, and there was no circumstance 
to support the view that the renewal represented a new advance.

A continuing guaranty ordinarily means one intended to cover 
successive advances or credits up to a certain amount, and the 
continuing character may lie implied from the circumstances. The 
appellant was, however, driven to argue that the guaranty in the 
present case was a continuing one in a very special sense, namely, 
a guaranty intended to cover the various vicissitudes and renewals 
of one advance so as to make it unnecessary to get the guarantor’s 
consent to such dealings with the debtor, but there is nothing in 
the terms of this guaranty or in the circumstances to shew that 
this was the intention. The guaranty here is as follows:—

I hereby guarantee advances to my son up to $10,000.
And letter:—
I beg to confirm my guaranty to you to the extent of $10,000, if necessary, 

as i>er your wire to me.
Another case relied upon by the appellant was the First National 

Bank of Aniigo v. Wunderlich, 130 N.W.R. 98, a decision of the 
Supreme Court of Wisconsin. The effective part of the guaranty 
was as follows:—

We, the undersigned, hereby guarantee the payment of all future sums 
of money advanced by you to J. N. 8., and guarantee the payment of all 
notes executed by him to said First National Bank, for loans or sums advanced 
to him in any amount not to exceed the sum of one thousand dollars ($1,000).

This guaranty was clearly continuing and expressly covered 
successive notes, and it was accordingly held that the guaranty 
covered the renewal notes which were sued on, independently of 
any question as to extension of time on the earlier notes.

I am of opinion that the judgment appealed from is right and 
that the appeal must be dismissed. Appeal allowed.
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B. <’. HANNA ▼. COSTERTON.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Gallihn
and Eberts, JJ.A. December 16, 1918.

Judges (6 VII—50)—County Court—Order dispensing with restrictions 
or War Relief Act—Jurisdiction.

A County Court Judge has no jurisdiction to make an order dispensing 
with the restrictions of the War Relief Act, 1916, B.C. stats., c. 74, and 
amending Act, 1917, c. 74.

Statement Appeal by defendant from the judgment of Hunter, C.J.B.C .. 
of February 27, 1918. Affirmed

K. L. Reid, K.C., for appellant ; L. (!. McPhiUips, K.C., for 
respondent.

M cIm*1'1, Macdonald, C.J.A.:—The appeal involves, inter alia, the
question of the powers of local judges of the Supreme Court. 
S. 15 of the Supreme Court Act declares that the judges of the 
several County Courts shall lie judges of the Supreme Court for the 
purposes of their jurisdiction in actions in that court, and may 
lie styled “Local Judges of the Supreme Court,” with power to 
do such things in respect of causes and actions in the Supreme 
Court as they are by statute or rules of court in that behalf from 
time to time empowered to do.

Whether the provincial legislature had jurisdiction to so 
enact may lx* open to grave doubt, but that question is not before 
us for decision.

Granting then, for the purpose of this case, that s. 15 was 
intra tires, what powers did that section purport to confer on 
l<x>al judges? As I read it, only such powers as shall l>e conferred 
by some other statute or rule of court. The section itself purports 
only to create the tribunal. Its powers are to be sought in the 
statutes and rules of court. There is no statute or rule in this 
Ixdialf other than the order-in-council of June 16, 1906, which is 
headed: “Powers of Local Judges of the Supreme Court.” It 
declares that—“The Judge of every County Court in all actions 
brought in his county ” shall have the powers of a Supreme Court 
Judge in chambers, save the exception set forth in the order.

Passing over the inaptitude of this language which purports 
to confer the jurisdiction therein mentioned upon the several 
County ('ourt judges, qua County Court judges—not qua judges 
of the Supreme Court, and assuming for the purpose of this case 
that the order-in-council is to be read as complementary to s. 15
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of the Supreme C ourt Act, then it is only in actions in the Supreme 
Court that the local judge is given jurisdiction.

The interpretation clause of the Supreme Court Act defines 
action to be “a civil proceeding commenced by writ or in such 
other manner as may lie prescrit mm! by rules of court.”

The War Relief Act empowers a “Judge of the Supreme Court” 
to dispense with the restrictions therein contained, and it is with 
tlie assumption of power by a local judge to exercise such power 
that this case has to do.

Shortly, the facts are these:—The appellant is the assignee 
of a second mortgage on respondent's lands. By a clause in the 
mortgage the respondent agreed to attorn and become tenant to 
the mortgagee (now the appellant) at a rental equivalent to the 
interest reserved by the mortgage. The rent being in arrears, 
the appellant distrained, notwithstanding that the respondent 
was within the protection of the War Relief Act. The respondent 
then made application to Swanson, County J., as local judge, 
for relief. It does not appear what form the application took, 
but the order made upon it is intituled in the Supreme Court, 
and “In the Matter of the War Relief Act and of the Moratorium 
Act” (which latter has no application to the facts), and “In the 
Matter of an Application thereunder by Stephen Preston Hanna,” 
the respondent herein. It is hardly necessary to point out that 
the procedure, even if the judge had jurisdiction, was ill-conceived.

If the respondent could make out his case liis remedy was 
by injunction to restrain the appellant from invading liis rights 
under the War Relief Act. What happened was that the respond
ent got nothing by his application, but, on the other hand, an 
order was made dispensing with the restrictions of the War Relief 
Act, although no formal motion for such relief was before the 
local judge.

The respondent then brought this action for an injunction 
to restrain the appellant, a course which he ought, had he been 
rightly advised, to have taken in the first place; but before com
mencing this action, and up to the present time, no step was 
taken to get rid of the order of the local judge, which order had 
l)een duly passed and entered in the Supreme Court.

At the trial, Hunter, C.J.B.C., made the order for an injunc
tion, ignoring the order of the local judge. The appeal is from
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the injunction order. The respondent’s counsel argued in support 
of the order appealed from that, as the proceeding in which the 
order of the local judge was made was not a proceeding in an 
action, the local judge had no jurisdiction. I think this conten
tion is well founded. The jjoint was also taken that even if 
jurisdiction was wanting, the order must lx* set aside before an 
order inconsistent with it could lx> made. In other words, while 
it stocxl it worked an estoppel.

Stress was laid on the fact that the order having been entered 
had become a record of the Supreme Court, and on the authority 
of Brigman v. McKenzie (1897), 0 B.C.R. 56, must, therefore, 
be first set aside. I have examined a numlier of authorities, 
including lie Badstow (1882), 20 Ch. D. 137 ; Macfarlane v. 
Leclaire (1862), 15 Moo. P.C. 181, 15 E.R. 462; Wood v. Grand 
Trunk R. Co. (1866), 16 U.C.C.P. 275; and Brigman v. McKenzie, 
supra, and the more recent case of Toronto Railway Co. v. City 
of Toronto, [1904] A.C. 809, wherein it was held that the judgment 
of the Ontario Court of Appeal, affirming a finding of the Court 
of Revision in its decision that property of the railway company 
was assessable, was no estoppel in an action by the railway com
pany for a declaration that such property was not assessable. 
Their Lordships said:—

The order of the Court of Ap|>eal of June 28, 1902, was not, therefore 
the decision of a court having competent jurisdiction to decide the question 
in issue in this action, and it cannot be pleaded as an estoppel.

If this is in conflict with Brigman v. McKenzie, it must. of 
course, prevail. I would dismiss the appeal.

Martin, J.A., would allow appeal.
Cialliheh, J.A.:—I agree with the Chief Justice.
Eberts, J.A., would dismiss appeal. No written reasons.

Appeal dismissed.

B. C. Re ROYAL TRUST Co. AND AUSTIN HOTEL Co.
p . British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Gall dur, 

McPhillips, and Eberts, J J.A. November 6, 1918.

Judges (§VII—50)t-Of Supreme Court—Not to include local Judue 
of Supreme Court—Bills of Sale Act, 1911, R.S.B.C. e. 20. 

The expression, “Judge of the Supreme Court,” as used in the Hills 
of Sale Act, 1911, R.S.B.C. c. 20, does not include a “Local Judge of the 
Supreme Court.”
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Appeal by Royal Trust Co from the judgment of Hunter, 
C.J.B.C. Affirmed.

E. P. Davis, K.C., for appellant ; W. J. Baird. for respondent.
Macdonald, C.J.A.:—My reasons for judgment in Hanna v. 

Costerton, j ust handed down, anti 478, apply to this ease also in the 
assumption that the judge mentioned in the Rills of Sales Act in 
question in this appeal is not a persona designata. But, in my 
opinion, he is such. I think the same construction must be given 
in this ease to the statute as was given in C.P.R. v. Little Seminary of 
St. Thérèse (1880), 16 (’an. S.C.R. 606, by the statute therein 
in question. The court was there considering the construction 
of that section of the Railway Act which conferred power upon 
judges of the superior courts of Quebec to make certain specified 
orders in connection with the carrying out of the Act. What 
Patterson, J., said in that case, at p. 618, is peculiarly applicable 
to the statute in quation here:—

All these functions may be exercised by any judge of any of the courts 
embraced by the definition of the expression “Sujierior Courts”; they are 
functions which from their nature and object must be intended to 1k> exercised 
in a summary manner, and not liable to the delay incident to the appeals 
from court to court.

Taschereau, J., said, p. 611:—
Under the Railway Act, the judge and not the court has exclusive juris

diction in the matters now in contestation.
It does not appear to me that there could lie any warrant for 

putting a construction on the expression “a judge of the Supreme 
Court” which would include a “Local Judge of the Supreme 
Court.” I think the description of the judge is used in its well- 
known and accepted sense, and could not l>e accurately applied 
to a local officer who may have some of the j lowers exercisable 
by a Supreme Court judge in chambers. To hold that a local 
judge is within the designation would result in tliis—that he 
could exercise the powers conferred not only in his own county, 
but in any part of the province as fully as could lie done in the 
premises by a Supreme Court judge.

I therefore think the appeal should bo dismissed.
Martin, J.A., allowed the appeal.
(îalliher, J.A.:—I agree with the Chief Justice.
McPhillips, J.A. (dissenting) :—In my opinion the appeal 

should prevail. In a province so vast as British Columbia it is 
to be expected that there will be found legislation admitting of
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the exercise of powers locally by local judges of the Supreme 
Court—wliich at other points would be exercised by judges of the 
Supreme Court—i.e., Victoria Judicial District and Vancouver 
Judicial District, at which points all the judges of the Supreme 
Court reside. Therefore, one naturally looks for enabling powers, 
and in the Supreme Court Act (c. 58, K.S.R.C., 1911) is to In- 
found s. 15 which reads as follows:—

Judges of the several County Courts shall lie judges of the court for the 
purposes of their jurisdiction in actions in the court, and in the exercise of 
such jurisdiction may be styled “Ixical Judges of the Supreme Court of British 
Columbia,” and shall in all causes and matters in the court have, subject to 
rules of court, power and authority to do and perform all such nets and transact 
all such business, in res|«ct of causes and matters in and before the court, as 
they are by statute or rules of court in that l»ehalf from time to time empowered 
to do and perform; provided that this section shall not apply to the Victoria 
Judicial District or the Vancouver Judicial District.

The section as above set forth was in the same terms when 
Re Hall Mining d' Smelting Co. (1905), 11 BA'.R. 492, was decided, 
and in that ease my brother Martin (then tieing a judge of the 
Supreme Court) said, at p. 493:—

For the guidance of the profession and of the land registrar in the future, 
I draw attention to the fact that the local judge has jurisdiction over this 
application; the statute is clear on the point, for this is undoubtedly a “matter 
in and before the court” within his jurisdiction as provided by s. 26 of the 
Supreme Court Act.

This decision was given in 1905, and to this date has not been 
disagreed with, and it is reasonable to suppose in fact it was 
stated at the bar, has liven acted upon by the legal profession 
for now some 12 or 13 years, and no doubt hundreds of applica
tions were made and granted extending the time for the registra
tion of mortgage securities in this long interim of time, and particu
larly where money has to be often sought abroad, and there is, of 
necessity, long delay in the final completion of the securities 
and the legislature recognising this, made the following provision 
in the Bills of Sale Act (R.S.B.C., 1897), s. 10:—

10. It shall be lawful for any judge of the Supreme Court, upon applica
tion made to him for that purpose within the period hereinbefore provided 
for the registration of any bill of sale, sup|»orted by affidavit setting forth 
the facts on which such application is based, to make an order extending the 
time for registration for such further period as to the said judge shall appear 
expedient or just, provided that such further period shall not exceed the space 
of two months. On the granting of any such extension of time, an office 
copy of the order granting such extension shall be annexed to the bill of sale 
or copy thereof, as the case may be, and registered therew ith ; and the regia-
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tration of such bill of sale or copy, and copy order, within the extended period 
granted by such order, shall have the like effect aa if such bill of sale or copy 
thereof had been registered within the time limited by this Act therefor.

And in the Rills of Sale Act (e. 8, statutes of B.C., 1905), we 
find 8. 11 which reads as follows:—

11. Within one month from the date of execution of any bill of sale any 
judge of the Supreme Court, on being satisfied by affidavit that the omission 
to register a bill of sale within the time prescribed by this Act, or to file the 
affidavit of bona tides, as required by s. 7 (S), or the omission or misstatement 
of the name, residence, or occupation of any person, was accidental or due to 
inadvertence, may, in his discretion, order such omission or misstatement to 
be rectified by the insertion in the register of the true name, residence or 
occupation, or by extending the time for such registration, on such terms 
and conditions (if any) as to security, notice by advertisement or otherwise, 
or as to any other matter as he tliinks fit to direct. An office copy of any 
order made as aforesaid shall be annexed to the bill of sale or any copy thereof, 
as the case may be, and registered therewith.

And in the present Rills of Sale Aet (e. 20, R.S.R.C., 1911) s. 
21, reads as follows:—

Within one month from the date of the execution of any bill of sale, any 
judge of the Supreme Court, on being satisfied by affidavit that the omission 
to register a bill of sale within the time prescribed by tills Act, or to file the 
affidavit of bona tides, as required by ss. 13 or 14, or the omission or mis
statement of the name, residence, or occupation of any person, was accidental 
or due to inadvertence, may, in liis discretion, order such omission or mis
statement to be rectified by the insertion in the register of the true name, 
residence, or occupation, or by extending the time for such registration, on 
such terms and conditions (if any) as to security, notice by advertisement or 
otherwise, or as to any other matter as he tliinks fit to direct. An office copy of 
any order made as aforesaid shall be annexed to the bill of sale or any copy 
thereof, as the case may be, and registered therewith. (Repealed 4 Geo. V'. 
1914, c. 5, a. 2).

And in the present Companies Act (c. 39, R.S.B.C., 1911), 
we have s. 105 reading as follows:—

A judge of the Supreme Court, on being satisfied that the omission to 
register a mortgage or charge within the time hereinbefore required, or that 
the omission or misstatement of any particular with respect to any such 
mortgage or charge, was accidental . . . or is not of a nature to prejudice 
the position of the creditors or shareholders of the company, or that on other 
grounds it is just and equitable to grant relief, may, on the application of the 
company or any person interested, and on such terms and conditions as seem 
to the judge just and expedient, order that the time for registration be extended 
or, as the case may be, that the omission or misstatement be rectified. 
(Amended 2 Geo. V. 1912, c. 3, s. 23).

The Chief Justice of British Columbia has held that the order 
extending the time for registration was made without jurisdiction 
and is to be disregarded, and that the chattel mortgage not 1 icing 
registered in time, the Koval Trust Co—the apiicllant—cannot
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Ik* deemed a secured creditor. S. 105 (c. 39, R.8.B.C., 1911) is in 
like terms to s. 96 of the Companies (Consolidation) Act, 1908, 
Imp., it lx*ing well known that a request went to all the Overseas 
Dominions from the Colonial Office, that the company law through
out the Empire should lie made to conform as nearly as possible 
to the Imperial legislation on the subject. So far as British Columbia 
was concerned, its legislation has lx*en for years like in character. 
Palmer on Company Law (10th ed., 1916), deals with s. 96, our 
s. 105, at pp. 281-2.

It will lie seen that in the present case the company being 
wound up it is now7 too late for the appellant to obtain an order 
from a Supreme Court judge. Now7, under s. 15 above quoted 
of the Supreme Court Act (c. 58, H.S.B.C., 1911), the judges 
of the County Courts “shall be judges, etc.” It then becomes 
necessary to see what the rules of court provide, and for the 
pui|K)se of the inquiry on this appeal, it is only necessary to 
quote the following from the order-in-council of June 16, 1906, 
under the heading “Powers of Local Judges of the Supreme Court” :—

1. The judge of every County Court, in all actions brought in hie county, 
shall be and hereby is empowered and required to do all such tilings, and 
transact all such business, and exercise all such authority and jurisdiction in 
respect to the same as by virtue of any statute or custom or by the rules of 
practice of the Supreme Court are now done, transacted, or exercised by any 
judge of the said court, sitting at chambers, save and except in resjiect of the 
matters following (and matters and proceedings are set out which admittedly 
are not “actions”).

But nothing in this rule contained shall, or shall be held to, limit the 
jurisdiction which the said County Court judges have heretofore possessed or 
exercised by virtue of any statute or custom.

It will lx* noticed the rule reads “by virtue, etc.” Certainly 
it hits lx*en the “custom" of the judges of the Supreme Court 
as well as the local judges of the Supreme Court to make the 
orders, such as the one impugned, upon this appeal in chandlers, 
extending over a long period of years. In my opinion, the rules 
of court give even a wider jurisdiction than the statute to the 
local judges of the Supreme Court when we have “custom” and 
“practice” introduced, and the rules have the force of statute 
law.

That the order made by His Honour (’aider, J., was an order 
made by him as a local judge of the Supreme Court cannot lie 
gainsaid. It so reads it was made in chandlers, w here it could right ly 
lie made. It still stands, it has not tx*en set aside, only ignored,
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treated as a nullity, and that with great respect to the Chief 
Justice of British Columbia, in my opinion, cannot be done. 
It has been used and is upon the register of mortgages with the 
registrar of joint stock companies in compliance with the Companies 
Act, and gives validity to the registration of the mortgage.

To illustrate, by analogy of reasoning and authority, that 
the order of Calder, J., was made in pursuance of Supreme Court 
powers conferred by statute and rules of court , it is only necessary 
to refer to the case of Maker v. Ambrose, [1896] 2 Q.B. 372. There 
it was an affidavit made in pursuance of the Bills of Sale Act, 1878 
(41 & 42 Viet. 31 (Imperial)), and it was held, although it was not 
made in an action, that U. 38, r. 16 (Eng. Rules) applied, and 
we have the same rule in tliis province (O. 38, r. 11).

The section of the Bills of Sale Act (R.S.B.C., 1911, c. 20; 
1912, c. 2) being s. 21 as amended by the Bills of Sale Act Amend
ment Act, 1914, in force at the time the order impeached was made, 
reads as follows:—

21. Within one month from the date of the execution of any bill of sale, 
any judge of the Supreme Court, on being satisfied by affidavit that the 
omission to register a bill of sale within the time prescribed by this Act, or to 
file the affidavit of bona Jules, as required by ss. 13 or 14, or the omission or 
misstatement of the name, residence, or occupation of any person, was acci
dental or due to inadvertence, or some other sufficient cause, may, in his 
discretion, order such omission or misstatement to be rectified by the insertion 
in the register of the true name, residence or occupation, or by extending the 
time for such registration, on such tenus and conditions (if any) as to security, 
notice by advertisement or otherwise, or as to any other matter as he thinks 
fit to direct; and in the case of an extension of time being granted, such order 
shall be without prejudice to the rights of any third party who has in the 
meantime acquired title to all or some of the same chattels, either by purchase 
and iK)ssession or by registration of a bond fide bill of sale thereof, witliin the 
time limited for registration by this Act. An office copy of any order made 
as aforesaid shall be annexed to the bill of sale or any copy thereof, as the case 
may be, and registered therewith.

The Chief Justice of British Columbia gave no written judg
ment, but the reporter, in [1918] 1 VV.XV.R. 794, seems to have 
assumed, and possibly the Chief Justice, that the order was made 
under the Bills of Sale Act, and the section last quoted, but with 
great respect I think it was made under the provision as contained 
in the Companies Act (s. 105, c. 39, R.S.B.C., 1911), but possibly 
this is immaterial as in the Bills of Sale Act we have the words 
“any judge1 of the Supreme Court,” and in the Companies Act 
(c. 39, R.8.B.C., 1911) “a judge of the Supreme Court.” Again,
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reverting to the report of the decision in [1918] 1 W.W.R. 794. 
at p. 795, it is stated:—

His Lordship held that the expression, “any judge of the Supreme Court” 
constituted a judge of the Supreme Court persona designata under the Bills 
of Sale Act and that His Honour Judge Calder had no jurisdiction to make 
an order extending the time for registration as above mentioned. He there
fore made an order varying the registrar’s report in accordance with the 
terms of the liquidator’s application.

Now, if it can be said that an affidavit made under the Hills 
of Sale Act is in court, and subject to the rules of court, and 
admittedly it is not in an action in the court (s. 15, Supreme Court 
Act, c. 58, R.S.B.C., 1911, “in actions in the court,” but see also 
“in all causes and matters in the court”), yet it may well In* « 
matter in the court, and if so with great respect to the Chief Justice 
there would Ik* an error in holding that the expression “any judge 
of the Supreme Court” (or as in s. 105, Companies Act, “a judge 
of the Supreme Court”) constituted a judge of the Supreme 
Court persona designata. See Re Baglry, [1911] 1 K.B. 317.

It does not occur to me that the “matters relating to the 
registration of any instrument whether under an Act of Parliament 
or otherwise,” as contained in the Oaths Act, 1889 (Imp.),makes 
any difference, words which I do not find in s. 54 of the Evidence 
Act (c. 78, R.S.B.C., 1911), as the Master of the Rolls did not 
base his decision wholly upon this point, but as we see upon (). 38. 
r. 16, as well. Then we have a decision of this court upon the 
point which is conclusive, namely, Braden v. Brown (1917), 24 
B.C.R. 374, approving Columbia Bitidithic Ltd. v. Vancouver 
Lumber Co. (1915), 20 D.L.R. 954, 21 B.C.R. 138, having reference 
to a chattel mortgage under the Bills of Sale Act—which is tin- 
present case—it being held that r. 309 (which is the County Court 
Rule, similiar in its terms to O. 38, r. 16, of the Supreme Court 
Rules), which provides that an affidavit shall not be sworn before 
the solicitor for the party on whose liehalf it is to l>e used, applies 
to the affidavit required under s. 19 of the Mechanics Lien Act 
(Columbia Bitulithic Co. v. Vancouver Lumber Co. (1915), 21 
D.L.R. 91, followed.) Then if it lie that the rules of court, whether 
Supreme or County apply, how can it lie said that “any judge 
of the Supreme Court,” or “a judge of the Supreme Court" is 
persona designatat If persona designata, he would not, in exercising 
his authority, lie subject to the provisions of the Supreme Court
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Act or the rules thereof. Bradai v. Brown, #u/iru, rebuts any 
such contention, and is decisive upon the point. That lieing 
the situation, it is at once apurent that the jurisdiction is as 
judge of the Supreme Court, and that 1 icing the position, it follows 
that under s. 15 of the Supreme Court. Act (e. 58, R.S.B.C., 1911), 
the rules of court and the power of local judges of the Supreme* 
Court (rules of Supreme Court, at p. 173), the local judges of the 
Supreme Court may exercise the jurisdiction, and His Honour 
Judge Calde.r was right in making the order which the Chief 
Justice of British Columbia has treat***! as a nullity. The h-gislatietn 
in England being in like tern's to that of British Columbia, it is 
to lx* observed that appeals from orders made have lieen take n 
and no rpa-stion of jkrsona desigmita given effect to. To further 
iceentuate this conclusion, the* oreler-in-eouneil of Jum Id, 1909 
(p. 173, Buies of Supreme Court), cannot Ik* confined to “actions," 
it is only necessary to refer tei the language giving the* excepted 
I hi were “save and excc*pt in respert eif the* matte*re feilleiwing,” 
anel the* enumeration of these elemeinstrates many eif them not 
‘in . . . actions brought in his county.”

I have eneleavoureel to inelie*ate* what, in my view, was the* 
plain intentiem of the* legislature in e-onfe-rring upon the local 
juelges of the Supreire Court peiwere that are* e-xpresseel to In* by 
statute or rules eif e*eiurt confe*rre*el upon the juelge-s eif the Supreme* 
Ceiurt—it lxing vital in the interests of the public that the*se* 
peiwere should be capable of lxing <*X(*re*iseel, e*spe*e*ially in the; 
remote parts of the province, such as in the pre-rent ease. In this 
connection, I w ou 1*1 re*fer to what Anglin. J., sai<l in Komnick 
System Sandstone Co. v. B.C. Pressed Brick C*>. ( 1918), 41 D.L.K. 
423, and applying the language there* use*el by him, to the view 1 
have come to, that there was power in the l<x*al juelge to make 
the* ore’er, es it is the* applie-ation of two well-known rules 
to the present case, one known as “The (leilden Rule,” that “in 
inte rpreting all written instruments the grammatical anel orelinarv 
sense of the wore Is is to lx* nelhered to unle-ss that would leael to 
some absurdity or some repugnance* or inconsistency with the
reat of the instrument,” and the other that “re*me*elial statutes 
shoulel l*c construed liberally, and set as to suppress the mischief 
and advance the remedy.” Anel whilst it is jxissiblc to say 
that what my brother Martin saiel in He Hall Mining and Smelting
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Co.. supra. was merely obiter, yet tin* special circumstances ar< 
to bo considered. :m<l we have “custom” and “practice” to 
consider - which unquestionably followed. 1 would refer to 
what Mr. Justice Anglin said in (lagnon v. Lnuog (1918), 42 
D.L.R. It'd. 50 (’an. S.CML 365, at p. 374, dealing with con
veyancing practice, and “the wisdom of not overruling decision*, 
of some years' standing. ”

Further, them is what, to my mind, is an insuperable obstacle 
to affirming the judgment of the Chief Justice of British Columbia. 
He has, with great respect, undertaken to ignore and treat as a 
nullity an order made by a local judge of the Supreme Court 
which has not been moved against, and is of record, as I assume, 
and 1 think I am entitled to assume, although there is no notation 
as the order appears liefore us of its entry. But no point was 
made as to this upon the argument, and it is a proper inference 
to draw that the order was duly and properly entered, and it 
certainly is of record in the I looks of the registrar of joint stock 
companies. That order still standing cannot Im* treated as a 
nullity, only when set aside in the well-known and usual manner 
(if it could lie, my opinion, of course, lxiing to the contrary> 
could it be ignored, and the rectification of the register of 
mortgages in the office of the registrar of joint stock companies 
be made. Failing that l icing done, the finding of the district regist rai 
that the Royal Trust Co., the appellant, is entitled to security 
for its claim of 83,500, by virtue of a chattel mortgage ils a secured 
creditor must, in my opinion, stand.

To support what I deem to be this insuperable objection 
to the maintenance of the judgment of the Chief Justice of British 
Columbia, 1 would refer to the language of (bzens-Hardy, M.R.. 
in lie Hagley, subira, already quotes!, wherein he said, at p. 325:

It suffices here to say that there is an order of the court expressly and in 
terms giving Chapman the right to do that which the Bankruptcy Act, 1800, 
says entitled him to rank as a creditor within the meaning of s. 4 of the prin
cipal Act. It is enough for the purposes of this appeal to say that that order 
has not been impeached and that on that ground alone the objection fails 
l>ecause we could not go behind the order.

Here we have the chattel mortgage registered, to all appear
ances duly registered, supi>orted by an order of a local judge of 
the Supreme Court, and upon the register of mortgage as well in 
the office of the registrar of joint stock companies, and even 
were the registration and the register of mortgages in error, so
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long its the registration is existent, and supported l>y the order 
of the lovai judge of the Supreme Court -unreversed—the Royal 
Trust Co., the appellant, remains a secured ereditor.

In White twin v. Sadler (MHO), 70 L.J.K.B. 1050, [1010] A.C. 
514, the head note, in part, reads as follows, at p. 1050:—

A bill of sale taken in the registered name of a money-lender is not void 
although the name was improperly registered. So long as the name remains 
on the register, contracts in that name are not to be held void or the money
lender's action in making such contracts punishable by fine or imprisonment.

Decision of the Court of Appeal (79 L.J.K.B. 786; .[1910) 1 K.B. 868), 
on this ground reversed.

In in y opinion, the appeal should Im* allowed, and the certificate 
of the district registrar wherein he found that the Royal Trust 
Co., the appellant, was a secured creditor for its claim by virtue 
of the chattel mortgage, should stand. In the result, the order 
made by the Chief Justice of British Columbia under appeal 
should be set aside.

Kbkkts, J.A., would dismiss appeal in» written reasons.
Appeal dismissed.

MAGILL v. TOWNSHIP OF MOORE.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O.. Magee, Hudgins 

and Ferguson, JJ.A. July 15, 1918.

Appeal ($ VII M—536)—Undisputed testimony—Wrong inferences
DRAWN BY TRIAL JUDGE—DUTY OF APPELLATE COURT.

It is the right and duty of an appellate court to reverse the findings 
of the trial judge, when the wrong inferences have been drawn from 
undisputed testimony. The proper inference to be drawn from the 
evidence was that the plaintiffs had failed to make out that the accident 
occurred solely by the negligence of the defendants and without negligence 
on the part of the deceased.

[Magill v. Township of Moore (1917), 41 D.L.R. 78, 41 O.L.R. 375, 
reversed).

Appeal by defendants from the judgment of Clute, J., 41 D.L.R. 
78, in an action for damages for death of plaintiff’s son, alleged 
to have been caused by the negligence of defendants. Reversed. 

R. I. Towers, and A. Weir, for appellants.
J. R. Logan, for respondents.
Ferguson, J.A.:—Appeal by the defendants from a judgment 

of Clute, J., dated the 22nd December, 1917, pronounced after a 
trial at Sarnia without a jury on the 5th December.

The plaintiffs are the father and mother of James Magill, aged, 
at the time of the accident, 22 years, who on the 30th July, 1917,
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while engaged in drawing hay from a field on his fathers farm, 
was killed in the upsetting of a load of hay on which he was driving. 
It is alleged and found that the accident occurred by reason of the 
deceased losing control of his horses, and that this loss of control 
was occasioned by his being obliged to crouch down on the load 
of hay while passing under the wires of the rural telephone system, 
owned or controlled by the defendants, and that such wires were 
negligently and wrongfully erected upon the highway, in being at 
the place where the accident occurred only 13 feet 6 inches above 
the level of the way, and thus not leaving sufficient space to allow 
the deceased to drive under them standing up on his load of hay.

The defendants contend that the accident occurred by reason 
of the nature of the truck and rack used for the purpose of drawing 
hay, and attempting with that equipment to drive the load of hay 
in an angling direction from the field to the travelled part of the 
highway, by crossing a hollow created by removing earth to grade 
the travelled way, and a furrow ploughed on the untravelled part 
of the way ; and that the deceased, from his prior experience in the 
preceding year and on the same day, knew that the loads were apt 
to upset, and voluntarily accepted that risk, and also knew that it 
wras necessary to crouch dow n on the load to drive under the wire>; 
and that, even if the wires were wrongfully or negligently erected, 
and even if the accident occurred by reason of the deceased losing 
control of his horses in crouching down to pass under the wires, 
yet that the deceased, knowing the necessity of doing so, and tin- 
effect and danger thereof, should have made an effort to avoid such 
danger by sitting down on his load or by leading his horses under 
the wires, or by building a smaller load, or should have taken 
some other method of avoiding the <langer of upsetting and the 
additional danger created by the alleged negligence of the defend
ants; and that, failing to make such an effort, the deceased was 
knowingly negligent, and that his was the ultimate negligence or 
at least that his negligence was a cause so contributing to the 
accident as to prevent the plaintiffs succeeding in this action.

As to the defendants’ negligence, the learned trial Judge says 
(41 D.L.R. at p. 91):—

“It is not contended that the line was not authorised or the 
poles not properly placed, but that ordinary care had not been used 
in protecting a place which, for many years and at the time the 
line was laid, was a place of exit from the fields upon the highway."
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And finds (pp. 88, 89) :—
“No date, as far as I have noted, was given when the cross-bar 

was put on in 1911. It would appear that, at the time the line was 
put up in 1908, no obstruction was caused in passing in and out of 
this gateway; that, if the lower cross-bar was put on after the 
30th June, 1911” (sec. 20 of the Telephone Act provides that the 
standard specifications shall not apply to the plant or equipment 
constructed or operated prior to the 30th June, 1911), “and the 
wires placed thereon, it would be an erection upon a pole 20 feet 
in height instead of 25 feet, contrary to the standard specifications 
above referred to, which provide that all lines to carry more than 
one cross-arm shall consist of poles not less than 25 feet in 
length. If this erection took place prior to the 30th June, 1911, 
then I find as a fact that it was an obetruction and shewed negli
gence and want of reasonable and proper care in its construction.” 
And at p. 94: “I think that the position of the wires causing the 
deceased to stoop or crouch down in passing under them was the 
proximate cause of the horses getting from under that control 
whirh was necessary to secure the safe passage of the load.”

The defendants urged that neither finding in reference to the 
construction and maintenance1 of their line was justified by 
the evidence; but, as I view the case, it is not necessary for me to 
discuss those1 findings. In my view, the burde n of the issue was upon 
the plaintiffs to establish that the accident occurred solely by the 
negligence of the defendants and without negligence on the part 
of the deceased; and, if the evidence offered is as consistent with 
the accident having arisen from other causes or from the negligence 
•if the deceased as from the negligence of the defendants, the case 
<*f the plaintiffs is not made out: Burns v. City of Toronto (1878), 
42 U.C.Q.B. 560, 575; Beven on Negligence, Can. ed., p. 115.

The plaintiffs must, I think, establish : (a) that the deceased 
lost control of his horses; (b) that such loss of control caused the 
upset; (c) that the negligent placing of the defendants’ wires 
caused the loss of control; and, assuming that the wires were an 
obstruction which the defendants should not have permitted 
to exist, and that therefore they were in an unlawful position on 
the highway, yet the evidence must not disclose that the deceased, 
knowing they were there and the danger of doing so, did
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negligently or wittingly, and in that sense wilfully, drive under 
them, thereby causing the accident to happen.

The learned trial Judge ban answered these question- in favour 
of the respondents, and the first question that suggests itself to my 
mind is whether or not it is open to an appellate Court to reverse 
his findings of fact. Had the questions been answered by a jury, 
I should not be able to say there was not evidence to support the 
finding, within the meaning of Toronto R. Co. v. King, [1908] A.C. 
200, 270; or, if we were obliged to differ from the trial Judge as to 
the credibility of the witnesses, I would not, in view of Wood v. 
Haims (1917). 38 O.L.R. 583, 33 D.L.It. 166, and Lodge Hole* 
Colliery Co. Limited v. Wednesbury Corporation, [1908] A.C. 323. 
326, undertake the responsibility of differing from him; but this 
is not a jury action, and it is not necessary to deal with the credi
bility rf the oral testimony ; there is no dispute on the evidence ; 
it is only a question of what is the proper inference ami conclusion 
to be drawn from the undisputed testimony; and in that case 1 
think it is not only within our power to differ from the trial Judge, 
but it is our duty to do so, if our views do not in fact agree with 
those of the trial Judge: Montgomerie it Co. Limited v. Wallaet- 
James, [1904] A.C. 73, 75; Halsburv’s Laws of England, vol. 23, 
p. 202, para. 371.

In Jones v. Hough (1879), 5 Ex. D. 115, 122, Bramweil, L.J., 
says:—

“ Where the jury find the facts, the Court cannot be substituted 
for them, because the parties have agreed that the facts shall be 
decided by a jury; but where the Judge finds the facts, there the 
Court of Appeal has the same jurisdiction that he has, and can 
find the facts whichever way they like. I have no doubt, therefore, 
that is our jurisdiction, our power, and our duty: and if, upon the-c 
materials, judgment ought to be given in any particular way 
different from that in which Lindley, J., has given it, we ought 
to give that judgment."

See also Read v. Anderson (1884), 13 Q.B.D. 779; Dempster v. 
Lewis (1903), 33 Can. S.C.R. 292; Hood v. Eden (1905), 36 Can. 
S.C.R. 476, 484; Ogilvie Flour Mills Co. v. Morrow Cereal Co. 
(1917), 41 O.L.R. 58,39 D.L.R. 463 (affirmed, 67 Can. S.C.R. 403) ; 
Barron v. Kelly, (1918), 41 D.L.R. 590, 66 Can. S.C.R. 465.

The opinion of the trial Judge is not, however, to be lightly
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brubhed abide an being without weight. Sueh cases as Colonial 
Securities Trust Co. v. Massey, [1896] 1 Q.B. 38, and George Mat
thews Co. v. Bouchard (1898), 28 Can. S.C.H. 580, establish a pre
sumption that the opinion of the trial Judge is right, and require 
us to give due weight to his findings, and not to reverse him 
unless of the opinion that he is clearly wrong. In the ease at bar, 
while I am unable to say that the accident might not have 
happened from the cause stated by the learned trial Judge, I am 
clearly of the opinion that the evidence does not establish either 
that it did so happen, or facts from which it may without reason
able doubt be properly inferred that it did so hap|>en. In this 
view I am to some extent confirmed by the following statement of 
the trial Judge (41 D.L.H. at p. 81):—

“It was agreed by witnesses on l>oth sides that taking the curve 
over these inequalities would cause the load to oscillate first to 
the left, then to the right, then again to the left and again to the 
right, and finally, in crossing the crown of the road, again to the 
left and to the right. The load was thrown off on the right hand 
side, the rack going with the load and landing upside down, rest
ing upon the top of the ladders both front and rear.”

The learned trial Judge does not explain why or how he dis
regards these facts as factors in the accident, and finds a loss of 
control of the horses as being the sole and proximate cause of the
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upset.
It is established that the accident occurred at about 8 o’clock 

at night; that the deceased had, the year prior, drawn hay from 
the same field through the same gateway and under some wires 
placed at the same height ; that he had, on the day of the accident, 
drawn several loads of hay under these wires out of the same gate, 
over the same way, ditch, furrow, and rough place; that the 
hay was loaded upon a truck, front wheels 23 inches, hind wheels 
32 inches, rigged with a flat rack, 8 feet ti inches wide and 16 feet 
long, with a ladder on each end, 5 feet 2 inches high, measured from 
the platform of the rack (p. 33 of the notes of evidence) ; that the 
rack was fastened to the waggon by No. 12 wire twisted, instead of 
by bolts; that the platform of the rack was 3 feet 7 inches above 
the ground, and the hay stood about 6 feet 2 inches above the 
rack, making the top of the load about 9 feet 9 inches high, and 
leaving driving room or headway under the wires of 4 feet 3 inches
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(p. 35), to which should be added as headway the amount a person 
standing on a load of loose hay would sink down into it. It was 
also established that the ground over which the hay had to be 
driven in passing from the field to the highway and the travelled 
part thereof was rough and uneven, with a considerable slope 
down to and up from the ditch (Fawcett’s evidence, pp. 48-51 ; 
John Magill, p. 67).

After a very careful perusal and consideration of the opinion of 
the learned trial Judge, the evidence, and the exhibits, I am not 
able to say that it is established in evidence that the deceased did 
lose control of his horses, or that, if he did, the accident was the 
result of such loss of control, and was not caused by the unbalanc
ing of the load on a loose, flat rack, in l>eing driven, eVen carefully, 
over the rough ground at the place of the accident, nor am I able 
to say that the deceased was not guilty of contributory negligence. 
Thus differing as I do from the trial Judge on a question of fact or 
on the proj>er inferences or conclusions to be drawn from the facts 
established, 1 think it is seemly that I should quote largely from the 
evidence; but, so as not to make this opinion too long, I have, while 
quoting the evidence, attached it as an appendix hereto.*

A perusal of the evidence quoted in the api>endix will shew that 
the learned trial Judge allowed the witnesses to express their 
opinion as to how or why the accident occurred. As I read the 
evidence, the statement of the witness Bird, as to the whiffte- 
trees striking the horses and the loss of control, was a statement of 
his opinion rather than a statement of fact. Some of the witnesses 
may have qualified so as to entitle them to express opinions 
certainly the boy Hire! did not qualify as an expert. However, 
it appears to me that it was for the trial Judge, and it is now for 
the memlxTs of this Court, to draw their own inferences and 
conclusions from the facts established, rather than to accept the 
opinion of any of these witnesses; and, the facts not being in dispute, 
it seems to me that this Court is in as good a position to draw 
inferences and to form an opinion on the evidence as was the trial 
Judge. See Beven on Negligence, Can. ed., pp. 130,131.

It must not be lost sight of that it was not the waggon that 
upset, but the load and rack that left the gear. I cannot help but

•The appendix referred to is not made part of this report.
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think that the Hat rack, 8 foot ti inches wide and lli foot long, with 
« load on it such an is described in evidence, fastened to the truck 
by wire, was a dangerous kind of load to drive over anv appreciably 
rough ground. See Hratlh y v. Brown ( 1872), 32 V.O.Q.B. 403, where 
it wan held to be negligence to drive a loud of empty barrels along 
a road containing, to the knowledge of tin1 plaintiff, deep ruts, 
without having th rack fasternal

In this cose, the deceased knew the nature of the ground, 
lie knew of anil had his attention focussed on the wires; he knew 
he had with each load to jump from side to sidr of his load either 
to escape in case the load went over or to balance the load. He 
knew that his brother had, the prior year, deemed it necessary or 
advisable at this spot to balance the load by walking alongside to 
support it with a pitch-fork ; he knew and appreciated the fact that 
he had to crouch down under the wires—that each time the load 
struck the grade the horses trotted a little. I would not infer that 
that trotting a little on a pitch into the furrow and ditch was 
necessarily caused by slack lines, or a loss of control, or that such 
trotting was the sole cause of the accident ; but, if the contrary be 
the proper inference, yet, to my mind, the question of contributory 
negligence is a serious obstacle in the way of the plaintiffs. Can 
it be said that, with his knowledge of the dangers, the deceased was 
entitled to take the risk, and, if he failed to arrive in safety, to lay 
the blame on the defendants’ wires, or must he not liear the burden 
of his own folly or neglect?

Whether or not the deceased was guilty of contributory negli
gence is a question of fact rather than law, and of the standard of 
conduct, the care which a competent, prudent driver similarly 
placed, having the same knowledge of danger which the deceased 
had, would ordinarily exercise.

As said by Armour, C.J., in (lardon v. City of Belleville (1887), 
15 O.R. 26, 30:—

“The care he will be required to exercise must lie commensurate 
with his knowledge . . . such care as a prudent man would 
reasonably exercise . .

The learned trial Judge does not, in his opinion, discuss the 
evidence on the question of contributory negligence. He seems to 
assume that, because the jury in Ferguson v. Township of BouthwoU 
(1895), 27 O.R. 66, found as a fact that the defendants were guilty
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of negligence and that the plaintiff was not guilty of contributory 
negligence, the deceased was in an equally good position; but Lord 
Halsburv in London Joint Stock Bank v. Simmons, [1892] A.C. 
201, 208, said that no one case can be authority for another 
when the solution rests on evidence.

The appellate Court was asked in the Ferguson case to reverse 
the finding of a jury, and consequently to say that there was no 
evidence to support that finding. Here, however, we arc asked and 
permitted to review the finding and conclusion of the trial Judge, 
made on undisputed facts. The two propositions seem to me to be 
entirely different. In the Ferguson case it was not shewn that the 
plaintiff had previous trouble or narrow escapes in passing under 
the limb of the tree overhanging or obstructing the travelled part of 
the highway. Had the accident in the case at bar occurred the 
first time the deceased drove under the wires, or had it not been 
shewn that every previous load appeared likely to upset, I should 
find greater difficulty in saying that the deceased knew and 
appreciated the danger than I now do. If he knew the danger and 
voluntarily accepted the risk or exercised no greater care because 
of the danger, he cannot , I think, succeed : Williams v. City of 
Portland (1891), 19 Can. 8.C.R. 159; I can find nothing in the 
evidence which would suggest that anything different happened 
when the accident occurred than had happened on each previous 
occasion, except what ought reasonably to have been expected by 
a prudent man, that is, that the deceased was not able on his last 
venture to establish the balance of his load by jumping from side to 
side thereof. Should it then be said that, with this knowledge, the 
deceased acted as a person of ordinary care and prudence, in 
attempting to pass over that rough piece of ground with that truck 
equipped and loaded as shewn in the evidence? If not, and 1 
cannot bring myself to think that it should, then he had no right 
to make the experiment except at his own risk. See also Hutton v. 
Corporation of Windsor (1874), 34 U.C.Q.B. 487; Castor v. Corpora• 
tion of Uxbridge (1876), 39 U.C.Q.B. 113; Carson v. Village of 
Weston (1901), 1 O.L.R. 15.

The only principle on which I can see that the action of tin- 
deceased might be justified is, that the defendants were not 
entitled negligently to create a situation of danger, and then, 
by pointing out the danger, to relieve themselves from liability, by
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taking the position that the deceased, while the danger (continued, 
should not have used this dangerous way at all. This principle is 
stated and discussed in Pollock on Torts, 10th ed., p. 500; and, as 
there pointed out, on the authority of C la yards v. Dethick (1848). 
12 Q.B. 439, 116 E.R. 932, the defendants cannot, by creating 
a dangerous obstruction, take away the right of the deceased to 
come out of such a gate or passageway; but it is also panted out 
that, while the deceased is entitled to use such a dangerous gate or 
passageway, he cannot disregard the obstruction, but must use extra 
care reasonably commensurate with the danger, and the question to 
be decided under such circumstances is, whether or not, in using 
the gateway with knowledge of the* danger, he used common 
prudence in making the attempt in the manner in which he did 
make it. Applying that statement of the law, and keeping in mind 
that the decease! was not bound to refrain altogether from the 
use of the gateway in question, merely because the defendants had 
made it more dangerous than it otherwise would have been, I still 
think that, had he used care or prudence commensurate with the 
danger, the accident could not have occurred, from the cause 
found, loss of control. He could have had his waggon more 
securely equipped and his rack more securely fastened, lie could 
have sat down and driven; he could have built his load lower; or 
have so built his load as to have left himself a place to stand while 
driving under the wires; he could have walked and driven his team; 
or he could have led his team. 1 think he could even have abated 
the nuisance. In my opinion, he was not forced to take the risk 
he did take, or refrain from using the gateway, which was the situa
tion in Clayards v. Dethick; see also Butterfield v. Forrester (1809), 
11 East 60, 103 E.R. 926; Mayor of Colchester v. Brooke (1845), 
7 Q.B. 339, 377, 115 E.R. 518; 29 Cyc. 515, 518, 521; Lax v. 
Corporation of Darlington (1879), 5 Ex. D. 28, 35.

True, as stated by the learned trial Judge, the deceased was not 
obliged to do the wisest thing; but yet he was obliged to act as a 
prudent man would have acted in the circumstances—no more and 
no less—and, in my view, he did not act according to that standard : 
Thompson v. North Eastern R. Co. (1860), 2 B. & S. 106, 117 ; 121 
E.R. 1012.

For these reasons, I am of opinion that the plaintiffs have failed 
to make out that the accident occurred solely by the negligence of
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the defendants, and without negligence on the part of the deceased. 
1 would allow the appeal with costs, and dismiss the action with 
costs.

Taking the view I do, it is not necessary for me to deal with the 
other questions raised by the appellants, which include a claim that 
their wires were not, under the Telephone Act, either wrongfully 
or negligently placed ; that the plaintiff Louisa Magill suffered no 
damage, and that the plaintiff William Magill released any claim 
he might have by a document in writing (exhibit 7), referred to at 
pp. 37 and 107 of the evidence; and that the Telephone Association 
was not an entity that could be sued.

Magee, J.A., agreed with Ferguson. J.A.

Hodgins, J.A.:—The facts elicited in this case are simple 
enough. The deceased was driving a loaded hay-waggon out of 
the field on to the road. The track left the field at an angle, and 
the load had to go down into the ditch on this angle, and so up to 
the crown of the road. The three telephone wires were just where 
the track left the field; and, owing to the height of the load, the 
deceased had to go down on one knee while passing under them. 
He then got up on his feet, and, as the horses broke into a trot, 
the load oscillated, and he jumped to one side and then to the 
other to steady it. The load went over to the right, carrying him 
with it, and he was killed.

The loomed trial Judge drew the inference that the deceased 
lost control of the horses when compelled to kneel while passing 
under the wires, and then he relates the accident to the wires, 
because their position caused the deceased to kneel. No one 
deposed to this nor to the loss of control as facts, but opinioas were 
expressed that these were the real and proximate cause.

Obviously other inferences were open. The loss of control may 
have lx»en due to the slackening of the reins as the horses breasted 
the rise from the ditch to the crown of the road, or the deceased 
may not really have lost control, and the overturn may have been 
caused by the oscillation due to faulty loading, the uneven course 
followed, or to his own weight being thrown upon the down side, 
or because his weight on the upside caused a more violent return 
to the other.

In these circumstances, was the negligence which the learned
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Judge found to exist in the placing of the wires the proximate cause 
of the death, or is the exact cause left in doubt, and is it probably 
or possibly due to some other condition not connected at all with 
the wires?

While usually the operative negligence must be proved before a 
plaintiff can succeed, there seem to be two instance's in which it 
may be inferred from the facts without there being exact demon
stration. These are: (1) in cases to which the phrase res ipsa 
loquitur is applied, where matters proved point inevitably to one 
conclusion; or (2) where, though not clearly indicated, there is only 
one inference that can reasonably lx* drawn, as in the cases of 
McArthur v. Dominion Cartridge Co., (1905] A.C. 72, followed in 
St. Denis v. Eastern Ontario Live Stock and Poultry Assn. (1910), 
30 O.L.R. 640, 30 D.L.R. 647, and Ryan v. Canadian Pacific R. 
Co. (1916), 37 O.L.R. 543, 32 D.L.lt. 372.

Here other conclusions are open, some of them entirely discon
nected with the cause for which the appellants have been found 
liable. This is not a case where, as in Kolari v. Mond Nickel Co. 
(1914), 32 O.L.R. 470, 20 D.L.R. 412, all three possible causes 
involved negligence in the defendants.

The learned trial Judge was, of course, entitled to make the 
inference he did, or any other sustained by the proved facts, and 
I presume this Court is equally justified in doing the same thing. 
In Toronto Power Co. v. Raynor (1915), 51 Can. S.C.R. 490, 
25 D.L.R. 340, the Supreme Court of Canada reversed a very 
similar finding, which was really an inference from the facts, 
although confirmed by the Court of Appeal for Ontario. Ami, if 
any of these deductions are reasonable and are inconsistent with 
negligence in the appellants, how can it be said that they are 
liable? For what happened may after all not have been caused by 
their fault.

The matter is left in doubt, and, if so, the respondents cannot 
succeed.

I think, with deference, that there is such a lack of certainty in 
arriving at the right conclusion as to the proximate cause, that the 
Court is justified in saying that the respondents have failed to 
prove negligence in the appellants, and that the appeal should 
succeed and the action be dismissed.

ONT.
iTc.

Magill
w.

Township

Moore.

HodgiM J.A.



Dominion Law Reporth. [44 D.L.R.500

ONT.

8. C.

Magii.i. 

Township 
M °r

Meredith,C.J.O.

Meredith, C.J.O.Missent inn) :—I am unalile to agree with the 
conclusion to which my learned brothers have come.

The right of the respondents to recover depends upon whether 
or not it is a proper conclusion upon the evidence that the obstruc
tion to the reasonable use of the highway caused by the telephone 
wires was the proximate cause of the injury to the deceased whirh 
caused his death.

It was proved that, owing to the presence of the wires, it was 
necessary to crouch down upon the load of hay that he was driving, 
and that in doing this he lost to some extent the control of his 
horses There was also evidence that, owing to this having hap- 
|iened, the horses trotted upon the uneven surface on the side of the 
highway, and that this caused the overturning of the load of hay 
and the injuries to the deceased. It is not an unreasonable infer
ence that, as the witness Alfred Hird, who was on the load of hay, 
testified, the whiffletrees came into contact with the horses’ legs, 
and that was what caused them to trot.

The case is one to which, in my opinion, the principle that one 
who is suddenly confronted with a danger caused by the acts or 
neglect of another is not bound to do that which is best in the 
circumstances to avoid it, applies: the deceased had, to some extent 
at least, lost control of his horses; and, even if after passing the 
wires he might have resumed that control and did not do so, he 
is not to be charged with having been himself responsible for the 
accident which happened to him.

The learned trial Judge has found that the obstruction caused 
by the wires was the proximate cause of the accident. That was a 
reasonable inference from the evidence, though no doubt the 
inference that my learned brothers draw might have been drawn.

I have not overlooked the evidence as to the manner in which 
the rack was placed upon the truck, and the argument that the 
overturning of the hay was due to the insecure manner in which 
the rack was placed. That view was rejected by the learned trial 
Judge, and I am unable to say that in rejecting it he erred.

I am, for these reasons, unable to see my way to reversing the 
findings of fact of the learned Judge; they should not be reversed 
unless they are clearly wrong; and, in my view, that has not been 
shewn.

I would dismiss the appeal with costs.

Appeal allowed; Meredith, C.J.O., ditfenling.
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FRANCIS v. ALLAN.

Su art me Court of Canada, limn#, Id my ton, Anglin and lirodtur, JJ., and 
Falronhridyr, C.J.. ad kor. Ortnlnr IB, I9IH.

( 'oNTRAVTb (| I e 2Ü) -PruJI.VT To KKBP HOARUKRS -RkI.INQUIMHMBN'T OK
—Valu» <ioskidk.ratk»\ Lifk annuity.

The reliiiquiehiiieiit by it niece of the testator of a projeté of keeping 
boarders, in order to herself and her mother, hel<l 0» have been a
valid considérât ion for an agreement by the test at or to provide her with 
a life annuity.

A compromise of a disputed claim which is honestly made constitutes 
valuable consideration, even if the claim ultimately turns out to be 
unfounded.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 43 Ü.L.K. 47V, reversing the judgment 
at the trial in favour of the appellant. Reversed.

The action was brought ag the respondent, Norman M. 
Allan, personally to recover the sum of $3,000 which he had agreed 
to pay appellant in settlement of a claim made against the estate 
of Henry W. Allan, and also against the executors of that estate for 
the amount of said claim.

Lamport, for apiiellant ; H. S. lioturtNon, for rcs|Km«lents. 
Davies, J.: I am of the opinion that this appeal should lx* 

allowed and the judgment of the trial judge restored as to the 
amount adjudged by him as due the plaintiff, but that it should 
tie entered against the defendants, Allan and Smith, as executors 
of the last will and testament of the late Henry W. Allan and not 
as against Norman M. Allan in his |tersonal capacity only.

In one respect 1 differ from the trial judge, who held that the 
original understanding or agiwment between the plaintiff, appel
lant, and the late Henry W. Allan, her uncle, that if she would 
abandon her project or intention of making a living for herself and 
her mother by opening and kœping a boarding-house, he would 
allow her a certain sum of money for her own and her mother's 
support “fell far short of amounting to an agreement legally 
enforceable by plaintiff.”

The plaintiff’s mother was a sister of the late Henry W. Allan, 
and in my judgment his arrangement with his sister’s daughter, 
the plaintiff, that if she would abandon her Ixiarding-housc project 
and île vote herself to looking after and keeping her mother he 
would provide for her as long as she lived and would pay her $50 
every 4 months during her and his lifetime, and would make pro
vision out of his estate to produce the same income during her 
lifetime, was an agreement enforceable in law.
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My brother Idington doe» not make any specific finding upon 
this point. In all other respects than these I have mentioned, I 
concur in the reasons he has stated for allowing the appeal.

The judgment of the court will lie, therefore, to allow the 
apixNil ; to restore the judgment in amount of the trial judge and 
to award it as against the defendants as executors and not as 
against Allan personally.

Idington, J.:—Once more there is raised herein the oft-mooted 
question of what may Ik» interpreted such a fori>earanee on the 
part of one claiming it to have been given and duly accepted as 
a consideration for a contract, such as to satisfy the peculiar 
requirement of our Knglish law.

The trial judge held that the appellant had adduced sufficient 
evidence from which it might fairly be inferred that she had agreed 
to forbear and that her cousin, the respondent Norman M. Allan, 
after long and serious consideration of the facts which she had 
submitted to him in response to his request therefor, had decided 
to accede to her demands, in part, and promised her accordingly 
that he or the representative of the ample estate he enjoys as 
recipient of the testator’s bounty, should and would pay $3,000 
to cover all her claims.

The Court of Appeal for Ontario held the trial judge had erred 
and reversed his judgment.

In doing so it laid stress upon the moderate and mneibaton 
language used by appcllunt in presenting her elnin s and pressing 
them upon the attention ot res|>ond<nt Norman M. Allan, and her 
equally inoffensive use of the word “allow” in accepting his solemn 
undertaking to pay what she now claims herein as of right.

It. is not necessary in order to establish that one presenting a 
possibly legal claim, and who actually believed in ultimate success 
in a court of law as possible, should assort it in offensive language, 
or even expressly intimate that unless acceded to an action at law 
would In* taken. Nor for the purpose of mating the forl>e;tr»n<v 
from such a mode of asserting a claim a valuable consideration, is 
it absolutely necessary to have everything lielieved by either 
party actually expressed in words.

It is, l admit, the plain obvious inf< rente which he, resisting 
and then yielding, may have drawn from the presentation to him 
in regard to any honest., or probably honest , belief on the part of 
him pressing his right of claim thereto, *\ hieh n av lieeomc a cause
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of litigation, and the likelihood of such party l>eing driven to try 
conclusions at law, that iray constitute a perfectly good and 
valuable consideration for his so yielding and a basis for such 
obligation, as he, drawing such inference, n ay have entered into.

I/ing ago, in the coir iron law courts, there prevailed an impres
sion that unless proceedings had lieen taken there could not lie 
said to have lieen a compromise in that forliearance which con
stitute! the valuable consideration.

Therefore in Cook v. Wright (1801), 1 B. & S. 559, 121 10.It. 822. 
this view seems to have lieen put an end to by the court holding 
that the mere threat of legal proceedings, though in law and in 
fact there was no valid claim, was sufficient, ami therefore a 
promissory note given as a result held good.

Indeed, it is hard to conceive how any one could have su|i- 
jiosod in that cast* that then* was any claim in law, yet the ree<ig
nition of it and the lapse of tin e secured thereby to the party 
who was liable in law, and that to the |Missible detriment of the 
party accepting the note, it was held that it must lie taken there 
was valuable consideration.

That case was followed by the case of CaUioher v. Hischoffsheim 
11870), L.R. 5 Q.B. 440, decided upon the pleadings when Cock- 
burn, (\J., trade son e remarks, as did also his colleague Black
burn, J., which would go far to sup,poil the appellant herein.

These utterances of C'ockbum, (\.IM especially, we re criticized 
in the later case of Ex parte Hornier (1881), 17 Ch. D. 480, by 
Brett, L.J., who seems to doubt the authority of that Callisher 
case.

That, in turn, evoked, in the case of Miles v. New Zealand 
Alford Estate Co. (1880), 32 Ch. 1). 200, the opinions of the irem- 
liers of a strong apellate court in approval of what had lieen said 
ami was so criticized.

It is quite evident that the views expressed thus, strongly 
approved of the views expressed in the Callisher case.

And of these views one was the expression of Blackburn, J., 
p. 452, “that the real considérât ion depends upon the reality of 
the claim made and the bond fides of the compromise,” which he 
quoted from his own judgment on In-half of the court in Cook v. 
Wright, supra.
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It is only as giving son t illing shewing the growth of the law, 
as it were, that the Mile* ease, supra, is of any value; herein, for 
the decision turns upon the finding by a majority that there had 
not in fact been a compromise, though Boxven, L.J., dissented.

This opinion contains the following passage (p. 291), worth 
quoting for its definition of the requirements of the law:—

It seems to me that if an intending litigant bond fi.de forbears a right to 
litigate a question of law or fact which it is not vexatious or frivolous to 
litigate, he does give up something of value. It is a mistake to suppose it 
is not an advantage, which a suitor is capable of appreciating, to be able to 
litigate his claim, even if he turns out to be wrong. It seems to me it is 
equally a mistake to suppose that it is not sometimes a disadvantage to a man 
to have to defend an action even if in the end he succeeds in his defence; and 
I think, therefore, that the reality of the claim which is given up must be 
measured, not by the state of the law as it is ultimately discovered to be, but 
by the state of the knowledge of the person who at the time has to judge and 
make the concession.

Now let us see what the appellant claimed from respondent. 
Norman M. Allan.

The testator was her uncle, a brother of her mother, and had 
lieen very kind to both.

He went so far as to dissuade the appellant from taking board
ers or roomers, and to avert it promised them what was equivalent 
to an annuity for life, which he varied later. lie, however, on 
October I, 1912, after continuing the payments, so varied, for 
some four years, made a promissory note for $1,000 payable to 
appellant 5 years after date, with interest at 6% to lie paid half- 
yearly on April I and Octolier 1. which he enclosed in a letter 
to her.

In that letter lie explained that his state of health was such 
that he could not stand additional worry, cor. plained of his sons 
being a burden instead of assistance, and then proceeded as fol
lows:—

I am writing you in this way in order that you may see that I am com
pelled to make some temporary settlement at least that will help to relieve 
my mind of the claims that I feel from iiast promises you have on me.

I am sending you a note for $1,000 upon which I will pay you the interest 
at 6%, half yearly for 5 years. I will pay you the interest on the notes you 
have and this for the present you will kindly regard as a settlement of all

Now, Helen, if things brighten up, I will do the best I can. In the mean
time this note for $1,000 outright is absolutely good and as I do not intend to 
risk what I have it is just as safe ns any security you could have and in the 
event of your death this $1,000 you can do what you like with. Should 1
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die before the note is due, 1 will instruct my executors to pay in 1 year from 
the date of my death.

It is to Ik* ohst mtl that Ik* hail made a will just 4 months 
previously, in which ho had lH*quentlH*d to her $1,500.

That will stotnl ginxl and unrovokod till 0 days liefore his 
death, which took place in a hospital at Gravenhurst on March 10. 
1913, and no mention was made of the apjiellunt in said will, 
though in most of its features the bequests art* chiefly to the same 
parties as in the earlier will.

Having rt*gard to the expression in the quotation 1 make from 
the letter enclosing the note that it was “for the present,” this 
on ission is very singular.

The ap|x*llant saw him and waited on him at the hospital, 
next day after this last will was made.

She swears her uncle told her, after his voluntarily going over 
the subject of what notes he had given her, that hi* had made a 
hew will and had left her in that $2,000, and that she would have 
altogether something over $3,(MX) from him.

She descrilies him as a man of unimpeachable character, whose 
word was always as good as his bond, and consequently she felt 
much surprised when she learned, after his death, that she was 
not even named in the will which seems to have Imkhi drawn in a 
hurried sort of emergency at the request of a doctor in charge of 
deceased, made to another patient, a barrister by profession, in 
the same hospital after 10 o'clock at night.

The barrister in question was a stranger to the testator, and 
when so called asked if the matter could not stand until morning, 
hut was told not. The will, as finally drawn, was executed lietween 
2 and 3 o’clock next morning.

Some mistake, or mistakes, in first draft resulted in its Is-ing 
re written.

The friends had been ’phoned to, and as a result of the call 
appellant hastened to the dying man’s aid. She found him appa
rently able to talk, but so weak that he failed to sign cheques, 
which she had written out for him at his request to pay some 
accounts he mentioned.

All this led to a correspondence with the respondent, Norman 
M. Allan, which is in the case, and constitutes all there is to inform 
us of the claims made the nature thereof, and the resultant under-
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taking to pay appellant $3,000, and her acceptance thereof with 
thanks. It is to lx* observed that this was not done in a hurry 
hut after months of due consideration of a long statement by 
appellant of what claims she had, based on correspondence six 
had had with deceased, of which full extracts were enclosed and 
her statement of what he had told her, relative to the bequest of 
$2,000 in his will, that he wrote the letter from Glasgow on Novem- 
l>er 24, 1913, in which he says he had read over very carefully'her 
“letters and copies of extracts from father’s letters,” and intimate 
his father had given him when at home to understand that he 
intended to give alxmt $1,500 in all, and yet lie can very easilx 
conceive that he probably increase! I this in his mind lief ore his 
death, and he ends that part of the letter by: “Therefore you can 
take it as settled and I undertake that you shall receive $3,000 
inclusive of the promissory notes he gave you.”

I should attach much more importance to the words “settled" 
and “undertake,” and hold them as much more significant of what 
was present to the mind of respondent in writing thus than it is 
possible to find in her expression “allow.”

It is not, however, on such like criticism and analysis of the 
language used that I should care to rely, but upon the broad 
features of the cast' as presented.

Did the cast* which her brief laid before him present to his 
mind the possibility of litigation ensuing unless he made some 
settlement ; and hence was it to avert such r<*sult, no matter how 
confident he might lie of winning out, that he signet! the under
taking? If so, then he is Ixmnd. And can there be a doubt that 
he was solely moved by such considerations?

To assume in face of such a retraction of such promise, 11 
months later, that he had lieen only moved by moral considera
tions, seems to me quite alisurd.

The possessor of such an ample estate, so easily aequin-d. 
making such a retraction, and inflicting thereby such a blow of 
disappointment upon his cousin, who had doubtless for 14 long 
months assumed that all her troubles had lieen so happily ended, 
was not the man to be moved by any moral or sentimental notions.

I, therefore, have no doubt as to his attitude of mind as having 
relation only to, and being governed solely by, the possibilities of 
litigation ensuing unless he settled.
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If proof were needed of this fact that the *1,000 note his father 
gave and coupled its giving with an assurance that his executors 
would be instructed to pay it within 1 year after his death, yet 
remains unpaid, supplies ample proof.

The fact that this assurance, forgotten in the making of the 
will, was brought to the respondent’s mind is clear from his own 
letter, yet he has not been moved to regard that engagement of his 
father.

And the omission of all reference thereto in the will doubtless 
furnished another disturbing proof to him that such a will might 
not be quite unimpeachable under the distressing circumstances 
in which it was made*.

(Convinced as I ani by these considerations that respondent 
was moved solely by one purpose, and that, to avert litigation, 
I ask myself whether he wrho knew appellant intimately and acted 
solely on the chances of her entering upon litigation, if he refused 
to yield, was not mon* likely to lx* right in his judgment in that 
n'ganl than any judge can lx* w hen depending only on the written 
record and rejecting all inferences to lx* drawn therefrom or other 
l>alpable facts.

I have no difficulty in concluding that :ip|x*llant had present 
to her mind her own lielief in the law !>oing likely to furnish a 
remedy for what she evidently thought had lx*en a grave mistake 
in the framing of the will.

The quest ion of whether or not in fact she could have succeeded 
is immaterial for our present purpose. But after the lapse of two 
years her difficulties would be much greater and hence his lx>ld- 
m-ss and courage correspondingly enhanced.

Any one of long experience at the lair knows well that cases 
much more hopeless of success than what she presents, as her 
basis of possible action in regard to this will and the state of mind 
of the testator, are often tried.

Again, the fact that proposed litigation was in fact not men
tioned in the correspondence goes for little if we accept the fact 
that it discloses no intention to bring this action, yet we have it.

The following cases where expected forbearance was the only 
consideration, and yet not a word of threat or otherwise used 
relative to proposed litigation, unless a solicitor’s conducting the 
business in one instance or other people’s litigation l>e so taken, 
an* instructive in this connection.
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**"• Sop Alliance Hank v. Hraom (1864), 2 Dr. & S. 289, 62 E.H.
S.c. 631 ; H i% V. Khjcc (1875), L it. 10 C.P. 497; Ockfard v. Bareli, 

Khakcih 20 W.R. 116; Oldernhaw v. Kin» (1857), 2 H. & N. 517, 157 E li
\luar 2,3; Athm*1 '• ---------------  (1820), I Huhh. 553, 38 E.R. 137:
' — ' hucy'n paw (18.53), 4 IV. CM. & G. 356, 43 E.lt. 545.

For them* and other considerations presented in the judgment 
of the trial judge, 1 conclude he was right and this appeal should 
1m* allows! with costs and his judgment restored.

Angtin,j. Anglin, .1. (dissenting):—! would dismiss this appeal for the 
reasons given by the Chief .lustice of Ontario.

To whatever sympathy the plaintiff may Ik* entitled and what
ever should Im* thought, if regardai from an ethical point of view, 
of the conduct of the defendant, Norman M. Allan, in repudiating 
his promise to her, I cannot find that that promise had either tiecn 
made or accepted as the compromise of a claim preferred by her 
as enforceable at law. On the contrary, the sole consideration for 
it was of a moral character—Norman Allan’s lx*lief that his father 
may have entertained intentions in favour of the plaintiff unfortu
nately for her not expressed in a form legally binding. There is 
nothing to shew that either the plaintiff or Norman Allan ever 
thought that she had, or could have, a legal claim against the late 
H. W. Allan’s estate.

I agree with the trial judge and the appellate division that, 
apart from Norman Allan’s promise, the plaintiff had no enforce
able claim against his father’s estate*.

Brodeur,j Bhodevh, J.:—Mr. Henry W. Allan was a man of means, 
having left an estate of nearly $100,000. He had a sister, Mrs. 
Francis, who was not in very comfortable circumstances, and as 
she was rather advanced in years, she was look<*d after by her 
daughter, Miss Helen Francis, the appellant in this case. .Mr. 
Allan was very kind to them, and contributed with some other 
relations to their support.

At one time, however, Mrs. and Miss Francis contemplate»! 
keeping roomers, and so informed H. W. Allan, since, on January 
7, 1900, he wrote to his niece, the appellant, that his sister, Mrs. 
Francis, had worked hard enough all her life without taking 
lodgers, and he was sun* satisfactory arrangements would Im* 
made for the mother and the «laughter. He enten*d into an 
arrangement with th<* appellant whereby he promised to provide
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îi sum of $200 a year during her lifetime1 and to make provision 
out of his estate to produce the same1 income1.

The relations of those1 three persons were1 of the1 best, and it is 
no woneler that Mr. Allan, who was occupying a high soe*ial stand
ing and hael been in publie- life, would have prevented his sister 
from taking roomers and woulel have proviele-el for her anel her 
daughter. He had no eiaughters himself anel was not having, 
perhaps, from his eons all the consolations which his old age* iright 
expect. When lie1 elie-el he woulel have lteen alone if the* appellant, 
his niece, hael not bee n at his bedside; his son, tlu* respondent, had 
left the country and was in Scotland.

The payments agreed upon were duly made from 1909 to 
1912, when H. W. Allan became rather short of funds and gave* 
two notes of 8100 and $50 respectively in payment, payable at 
2 years from elate but with interest. In May, 1912. he- made a 
will with a legacy of $1,500 to the appedlunt.

In October of the same year, he gave the1 ap|K-llant anothe-r 
note of $’ JO. payable in 5 years also with inte*re*st to In- paid 
half yearly.

A few days before his death he said to his niere- that he had 
left her $2,000 in his will and that sum. with the notes, woulel 
give her a little* me>re* than $3,000, and she* would the*n get about 
the same income as he hael Ison providing for her mothe r and 
herself during the last four years.

When he was very ill anel on the point of death, Mr. Allan 
maele another will anel no mention is made therein of his niece1, 
the appellant. He was then so weak that the doctor, who requested 
Mr. Bruce to draft the will, said it hael to Ik* maele right away 
during that night for fear the testator could not see the next day.

After his arrival in Canada, the respondent, Norman Allan, 
who was one of the executors, wrote to his cousin, the appellant, 
that he understood she hael a claim against his father in notes and 
otherwise, and asked for information.

She then told him of the notes she had and the declaration he* 
maele to her as to the contents of his will, anel she* gave him extrai ts 
of the letters of H. W. Allan stating the* circumstances under 
which his obligation had been contracted anel the consideration 
for which he hael undertaken to provide for her.

The responelent, after several memths, answereel that in the>se
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circumstances lie was willing, though no provision was made for 
her in the will, to pay her $3,000 in satisfaction of her claim. But 
in January, 1915, he repudiated his obligation and the present 
action is to recover that amount of $3,000. He says in his plea 
that there was no consideration for the agreements alleged in the 
statement of .claim, neither on his part nor on the part of his 
father.

The action was maintained against him personally by the trial 
judge on the ground that the obligation of the respondent was 
based on a compromise for a settlement of plaintiff’s claims. 
That judgment was reversed in appeal, but judgment was given 
against the estate for the two notes then due and for interest.

I am of opinion that the trial judgment should he restored. 
There is no doubt that the appellant had valid claims for the 
notes which she had in her hands, namely, $1,150, since the 
rcH|X)ndcnts accept the judgment which condemned them to pay 
the note due and the interest on the other. As to the legacy of 
$2,000, she had every mason to klieve that she had a legitimate 
claim.

There might l>e a question, besides, whether the will made in 
March, 1913. was valid or not. It is lather extraordinary that, 
willing as he was to provide for a permanent income to his niece 
of alxrnt $200 per year, the testator should have said to the solif i- 
tor who prepared the will, and who was an absolute stranger to 
him, and who did not know anything alxmt- his affairs, that In- 
had already provided for her by way of notes, when the notes sh< 
had would give her only alxmt $00 a year. His mind then was 
not clear enough to make a valid will, or he was confused as to the 
amount of his obligation resulting from those1 notes.

It is no wonder that the son, king apprised of all those* cir
cumstances, would be willing to make a settlement and to agree 
to pay the total sum of $3,000, which was a little less than the 
amount which was supposed to be in the* will and the amount of 
the notes.

A compromise of a disputed claim which is honestly made 
constitutes valuable consideration, even if the claim ultimately 
turns out to be unfounded: 7 Hals., p. 387.

Tlie appellant had an undisputed claim for a part of the sum 
which the respondent undertook to pay, and she was in perfect
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good faith when «lu* wan elainiing an additional sum of #2,(XX) 
under the will ; and the facts as then disclosed and known might S. C. 
I>erhape have created soire difficuT as to the validity of the will. France 
It is no wonder that the res|>oii<lent, as a son respectful of the Allan

wishes of his father, would, in such a case, have agreed to com- -----
promise and settle for ffH,(JT4); and, as the compromise was made Brodeur'J- 
with the evident consent of the two executors, the estate should 
lie held liable.

The judgment </ quo should be reversed with costs of this court 
and of the court below, and judgn ent sh<add be rendered against 
the estate for the sum of ?3,(XJ0 with costs of this court and of the 
courts below.

Fauonbridok, C.J.:—I concur in the opinion of Davies, J. r**ncï-"'
A ppeal allowed.

HORNSTEIN v. CANADIAN NORTHERN R. Co.

SankalckeuHin C 1 4 * J ' 1 " T.S., Neivlandx,
SANK.

Liomom ana ctwooa, jj./i. uccemocr zi, ww. C. A

Railways (# II—10)—Railway Act, R.8.C., c. 37—Tender or amount or
DAMAGES rOR CONSTRUCTION—CONDITION PRECEDENT—No DAMAGES 
TOR SMOKE AND NOISE.

Sec. 235 of the Railway Act, R.S.C., c. 37. as amended by 1-2 Geo. V. 
v. 22, s. 6, does not make the payment or tender of the amount of damages 
the I and would suffer by the building of the railway, a condition precedent 
to the building of such railway.

The section does not give the court jurisdiction to award damages due 
to noise, smoke and vibration caused by operation of the raffway ; any 
such claim should be made by application to the Board of Railway 
Commissioners.

I Carp, of Parkdale v. Went (1887), 12 App. Cas. 602, referred to.]

Appeal by plaintiff from the judgment of Brown, C.J.K.B., Statement, 
in an action for damages to profierty caused by the building 
of a railway. Affirmed.

W. F. Dunn, for appellant ; Hon. IT. E. Knowles, K.C., for 
respondent.

Nkwlands, J.:—The defendant company got the permission Newiwde,j. 
of the Railway Board to run their line of railway along a street 
in the City of Moose Jaw. The plaintiff has lots facing on this 
street. He sued for damages due to the construction of the 
railway, and also for damages due to noise and smoke and vibra
tion caused by its operation. The trial judge allowed him damages 
on account of the construction, but refused to allow for damages 
caused by its operation. From this latter part of the judgment 
the plaintiff appeals.
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Thi* plaintiff bases bin argument for these dan ages upon 
the contention that the building of the railway was unlawful. 
Iieeause the company did not pay or tender the amount of damage.- 
his land would suffer by the building of this railway l>efore they 
built the same.

He contends that s. 235 of the Railway Act (R.S.C., c. 37), 
as amended (1- 2 Geo. V., c. 22, s. 6) which provides that :—

Subject to the company making such compensation to adjacent or 
abutting land owners as the Board deems pro|ter, the railway of the company 
may be carried along or across an existing highway upon leave therefor 
having been first obtained from the Board as hereinafter authorised, 
makes the payment or tender of these damages a condition pre
cedent.

Then1 is no provision in the Act as to the procedure for obtaining 
these damages, nor the time when they must lie paid. The 
plaintiff contended that the provisions of the Act as to the payment 
or tender of compensation for land taken for the purpose's of the 
railway applied, and he cited Corp. of Park dale v. West (1887). 
12 App. Cas. 002, as an authority for this proposition. That 
it is not so is shewn by the remarks of Ixird Macnaghten in 
that ease on the case of Jones v. Stan stead I{. Co. (1872), L.R. 1 
P.C. 98. At p. 015, he says :—

It was pointed out in the judgment that it was not the construction of 
the railway bridge, but the use of it when constructed for the conveyance of 
traffic, which injuriously affected the privilege of the appellant, and gave him, 
if at all, the right to compensation, and their Lordships expressed their opinion 
that it was not a reasonable construction of the statute under consideration 
to imply as a condition precedent that compensation must be paid for such 
consequential injuries before doing the work. And the appeal was conse
quently dismissed.

It was urged tliat if compensation was to be paid in respect of rights over 
land interfered with by the construction of a railway as a condition precedent 
before doing the work, railway companies would be liable to be treated as 
wrongdoers in a variety of cases, and would be seriously hanqiercd in exercising 
their statutory powers.

Their Lordships do not feel pressed by this difficulty. The cases in 
which railway companies, in the construction of their railway, unwittingly 
interfere with the rights of other persons, must be very few. In the present 
case, certainly, the interference complained of is not due to any inadvertence.

If a person whose rights are injuriously affected is refused compensation, 
he may be compelled to bring an action for injunction. But even in that case 
the court would probably not interfere with the construction of the works 
by an interlocutory injunction if the railway company acted reasonably, uml 
were willing to put the matter in train for the assessment of compensation.

I think the* plaintiff's remedy in this rase is by application
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to tin* Board of Railway ( on n issioners. He never had the 
right to recover, in an action, damages for noise, smoke and vibra
tion caused by the operation of the railway. Whether s. 235 
gives him the right to claim such damages la-fore the Board of 
Railway Commissioners is a question I have not to decide, it is 
sufficient for this case to say that it does not confer upon the 
court any such jurisdiction.

The appeal, in my opinion, should Ik* dismissed with costs.
Havltain, C.J.S., and Klwood, J.A., concurred with Now-

lands, J.A.
Lamont, J.A.:—The jxiint we are called u|h»ii to determine 

in this appeal is, whether the plaintiff is entitle! to damages 
which he claims he has suffered by reason of the o)m ration of the 
defendant’s train along Home St., in the City of Moose Jaw, on 
which his property abuts, as distinguished from the damages lie 
suffered by reason of the construction of the railway. In his 
pleadings he claimed damages for Isith the construction of tla- 
railway and its operation.

The Chief Justice of the King's Bench, In-fore whom lla- 
matter came, awarded him damages for depreciation of his property 
by reason of the construction of the railway, but held that he was 
not entitled to damages for smoke, noise, and vibration due to 
its operation. It is from the latter portion of this judgment 
that the plaintiff now ap|x*als.

In his factum, counsel for the plaintiff frankly admits that 
prior to 1911 the plaintiff's compensation in proceedings under the 
Railway Act would have lx*en limited to construction damages 
only. Hammernmith v. Brand (1869), L.R. 4 ILL. 171; Powell 
v. T.H. Æ B.R. Co. (1898), 25 A.R. (Ont.) 209. But he claims 
that by reason of an amendment made to s. 235 of the Railway 
Act in 1911 the plaintiff is now entitled to recover damages for 
loss sustained by reason of the operation of the railway, as well 
as by its construction.

S. 235, as amended, in part reads:—(See Newlands, J.A.)
It was contended that the section was amendes I Ix-cause t In- 

Privy Council in G.T.R. Co. v. Fort William, (19121 A.C. 224, 
held, that, as the section formerly stood, the powers of the Board 
of Railway Commissioners to award damages to land-owners 
in Fort William whose lands abutted on the street along which
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tin- railway run was limited to constructive damages, and did 
not include damages arising from the location of the railway.

'Hie section as it now stands does, in my opinion, empower 
the Hoard to direct that the railway company shall compensate 
abutting land-owners for operating damages, should the Board 
sec fit to do so. But that is not the question. The question 
is: Can the plaintiff be said to be entitled to such damages unless 
anil until the Board does so direct? In my opinion, he can not. 
The section provides that, subject to (raying such compensation 
as the Board may deem proper, the railway may be carried along 
tlie highway u|niii leave therefor first having been obtained from 
the Board. In this ease, the leave was obtained and the railway 
earned along Home St. In carrying it along the street tire railwav 
company was within its rights; but, by so doing, the eompum 
subjected itself to pay such com|rcusutiou as the Biaird shall 
deem proper. That is the only condition Parliament has impostd 
upon the company for earning the railway along the street.

As it is admitted that the court cannot grunt the plaintiff 
operative damages unless a. 235, us amended, authorises it so 
to do, and as, under that section, the Board is the only tribunal 
authorised to say what compensation shall Ire paid, I am of opinion 
that, until the Board fixes the compensation, the company cannot 
he compelled to pay.

The Board has not fixed the compensation. The reason it 
has not done so is lieeause no person has made an application 
to it therefor. Counsel for the plaintiff contended that it was the 
duty of the company to make the application, and that, in default 
of such application Ireing made, the court could fix the compensa
tion. There is in my opinion no authority for such a proposition. 
Generally speaking, a party desirous of obtaining an order makes 
the application for it. The statute docs not impose the obligation 
on either party. If the plaintiff wants compensation, I cannot 
see any reason why he should not apply to the Board for un order 
to have the same fixed. On obtaining an order granting him 
operative <lamages the company will lie obliged to pay, but. 
until the Board sees fit to direct their payment, the company 
cannot lie compelled to pay.

The appeal, in my opinion, should lie dismissed with costs
Appeal dimmed.
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TREEN v. SILLIKER.

Novo Scotia Supreme Court, Harrw, C.J., Rueedl, Longky and Dryeiale, JJ., 
and Ritchie, E.J. December 21, 1918.

Contract» (| II A—125)— Agreement to buy land —Terms on which
LAND TO BE KECONVEYBD—TENDER OF INTEREST IN I.AND INSTEAD 
OF SYNDICATE—NON-COMPUANCK WITH TERMS.

The defendants organised a syndicate for the pur|**e of acquiring land 
in Alberta. The plaintiff subscribed for one share. An agreement was 
entered into, by which if the land purchased was not sold within a certain 
time, and the plaintiff wished to dispose of his share in the syndicate, 
defendants would take over the plaintiffs’ interest at the actual cash 
amount invested by him with interest on execution by plaintiff of a good 
and sufficient transfer of his share containing covenants that said share 
had not been in any way incumbered.

The court allowed the ap|ieal and dismissed the action on the ground 
that, under the terms of the agreement, it was necessary for plaintiff to 
tender a conveyance of his interest in the syndicate; this he had not 
done but had only tendered a conveyance of his interest in the land held 
by the syndicate.

Appeal from the judgment of <’liishoh", J., in favour of 
plaintiff in an action to recover a sunt of money paid by plaintiff 
for the purchase of a share in a syndicate formed for t he purchase 
and sale of land at Calgary, Alberta. Reversed on a ground not 
taken at the trial.

F. L. Milner, K.C., for appellant; (i. //. Sterne, for res]tondent. 
Harris, CJ.:—The defendants got up a syndicate for the 

purjtose of acquiring lands near Calgary in the Province of Aliterta. 
The capital was to bo $12,000, divided into 12 shares of $1,000 
each, and the plaintiff subscribed for 1 share, and paid $500 on 
account. An agreement was made Itetween the plaintiff and 
defendants reciting the syndicate agreement, and providing that 
if the Calgary projterty was not sold within 1$ years, and the 
plaintiff wished to dispose of his share in the syndicate, the 
defendants would take over and purchase the interest of the plaintiff 
in said syndicate at the actual cash amount invested by the 
plaintiff, with interest at t> v per annum :—

Upon execution and delivery by said B. B. Treen of a good and sufficient 
transfer containing covenants that said share in said syndicate had been in 
no way incumbered or hypothecated while in the possession of said B. B. 
Treen.

The property was not sold I y the syndicate within 3 years, 
and the plaintiff tendered to tin defendants a transfer of his 
interest in the real estate at ( 'ulgarv, hich contained no covenants.

We arc told by counsel for plaintiff that, on the trial, he put 
in a bond in the sum of $1,1X10, given by the plaintiff to the 
defendants, dated May 8, 1917, containing recitals that the agree-
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in any way ; and containing the following condition:—
That if the said B. B. Treen, his heirs, executors, administrators and 

assigns, do and shall, from time to time, and at all times hereafter, well and
llsrrih. CJ. truly save, defend and keep harmless and fully indemnify the said Clarence J. 

Silliker and M. B. Vail, their heirs, executors, administrators and assigns and 
their lands and tenements, goods and chattels and effects of and from any 
claims which any persons shall have against the said B. B. Treen for any 
incumbrances which may be placed on the said property, and if the title to 
the said property shall be as good as that which the said B. B. Treen received, 
save for taxes or rates assessed against the said property, then this obligation 
shall be void, otherwise to be and remain in full force and effect.

The minute# of trial do not shew that this l>ond was proved 
or put in, nor is there any evidence that it was ever delivered 
to the defendants, but, assuming that these facts were proved, 
it is obvious, I think, that it dot's not help the plaintiff's east1.

The contention set up on the trial, on behalf of the defendants, 
was that the provision of the agreement in question was a contract 
or option creating an equitable interest in land to arise in the 
future, and that this equitable interest was not created in such 
terms that it could not vest after the expiration of 21 years com
puted from tbe creation of such equitable interest, and was. 
therefore, invalid and void as infringing the rule against per
petuities.

The trial judge decided that the contract was personal and 
did not create any interest in land, and he gave judgment for the 
plaintiff.

The defendants up]K*nl<*d, and on the argument contended that 
what the contract required was an assignment or reconveyance 
of the plaintiff’s share in the syndicate and not in the land, and. 
as plaintiff Imd not tendered a conveyance of his interest in tin* 
syndicate but in the land, the action could not lx* maintained.

The point, admittedly, was not taken on the trial. 1 think 
it is well taken, and that the plaintiff cannot recover.

It seems obvious that the plaintiff's interest in the syndicate 
and his interest in the land held by the syndicate are not the 
same thing. The interest in the syndicate might Ik* worth more 
or 1(*S8 than the plaintiff’s interest in the land, and the contract 
required a conveyance of his interest in the syndicate.

What the defendants obligated themselves to do was to repay
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the n oiH'.v execution mvl delivery by the plaintiff of a good 
and suffira nt transfer of lia» plaintiff's into rest in tin* syndicate, 
containing covenants that his share' in the syndicate had not lieen 
incumbered or hypothi'catcd a bile in his ixissession.

There was no tender of any such transfer, or any transfer of 
the plaintiff’s share in tlu syndicate, nor is there any suggestion 
in the pleadings or proof that the plaintiff is ready and willing 
to transfer such share, and without this he cannot require the 
defendants to pay.

It is unnecessary to consider any of the other grounds arguai.
As defendants succeed on a ground not taken on the trial, 

the appeal will be allowed without costs and the action dismissed 
with costs. The plaintiff will have the right to bring another 
action if so advised.

Rvbsell and Dkysdalk, JJ., and Ritchie, E.J., concurred.
Longley, J.:—It is not necessary to dwell upon the point 

against per|x*tuities Iwcause no reference is made in the judgment 
of this court , and it was decided by the learned judge who tried 
the cause that it did not apply. The only reason for overturning 
the judgment and granting a new trial, is the fact that the con
veyance tendered by the plaintiff to defendant is not a conveyance 
of all his interests “in the syndicate. " That part of the judgment 
1 am unable to concur in. 1 think the plaintiff gave the defendant 
the only thing there was to give, namely, his interest in the shares 
of the land, and that any change of that “to the syndicate1” 
would have l>een useless, pur|x>selo8s and unavailing, and I think 
that the bond that accompanied this conveyance guaranteeing 
that all the plaintiff’s rights, in so far as they affected it, would 
lie reimbursed, if there were any such rights, is sufficient surety 
for the same. I think that a new trial would only involve nmlless 
and expensive litigation. Appeal allowed without conta.

N. 8.

8. C. 

Tkekx

SllXlKF.il. 

Harris, Ci

Ritchie, Ë. J. 
Longley. J

FISHER v. CANADIAN PACIFIC R. Co.

Quebec Superior Court, Guerin, J. October 16, 1918.

Carriers (fill C—392)—Acceptance or goods kor carriage—Negli
gence—Liability for injury.

A railway company which, by its local station agent, accepts and 
receives goods for carriage is bound to use reasonable care for the pro
tection of such gooiis. If they are carelessly left on the station platform 
uncovered overnight and thereby become damaged, the company is 
liable.
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Action to recover the price of goods damaged.
On June 29, 1917, between 6 and 7 o’clock, 4 cases of dry 

goods were delivered by Hamid Rotham at Bellamy, Ont., to the 
station agent of the company defendant, for the purpose of lieing 
shipped to the plaintiff at Montreal. The station-master, instead of 
placing such cases of goods in the shed of the company, left them 
on the platform, telling the shipper to wait until the following 
morning for the bills of lading, which were, on the next day, issue» 1 
and handed over to the said Botham. During the night there 
was heavy rain, and when the goods arrived at Montreal, it was 
discovered that they had been damaged by water to the extent 
of 8350.20. The action claims that amount from the defendant.

The plea is that the 4 eases of goods were left on the platform 
by the carter who brought them, after having l>ecn refused by 
the defendant’s agent, for the reason that the office was closed. 
It is true that the bills of lading were issued in the following day. 
but the same were canceled in the afternoon of the same day.

The defendant denied that there had been any fault committed 
by its agent; and says that it is not responsible.

The Superior Court maintained the action.
Dettmulles, Garneau and Vairier, for plaint iff ; Rodolphe Paradis 

K.C., for defendant.
G vérin, J.:—Considering that, on June 28, 1917, HaroM 

Botham, a carter, received 4 cases of dry goods, lietwecn 5 and 
0 o’clock p.m., at North Augusta, Ont., from the plaintiff, who, 
with three others, hcli>cd to load the same on Botham’s wagon:

Considering that when Botham received the eases of goods 
they were dry and that he- carted them to the station of tin- 
defendant company, at Bellamy, which is about âmilcsdistunn- 
from North Avgusta, and delivered the same to the» company's 
station-master at Bellamy;

Considering that the station-master accepted the goods for 
shipment by freight to Montreal, helped Botham to unload tin 
cases and placed them on the station platform, ami promised 
Botham that he would give the freight bills for the shipment 
the next morning, which promise he fulfilled;

Considering that these goods were left uncovered on the 
platform about 7.30 p.m., when the station-master and Botham 
separated, the latter returning to his home at North Augusta;
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Considering that the defendant had the goods under its care 
from about 7.30 p.m., and was Ixnmd to use ordinary prudence 
in sheltering them from <langer and the possible inclemency of 
the weather, all of which could have been done by placing them 
in the company’s freight shed as the gisais had to remain in the 
company’s custody until the next day, when the train for Montreal 
was to start from Bellamy ;

Considering that during the night of the 28th and 29th of 
June, 1917, while these goods were in the custody and under the 
care of the defendant, it rained heavily, and it was found when 
the goods reached Montreal, that, they were seriously damaged;

Considering that it appears from the evidence that the plain
tiff purchased these gixxlx for $71, and that he could have sold 
them for $300, had they not been damaged, and that he* sold them 
for about what he had purchased them;

Considering that the plaintiff has proves I a loss of $229, for 
which the defendant is responsible;

Considering that the plaintiff has proved the essential allega
tions of his declaration to the extent of $229 ;

Considering that the defendant has not proved the essential 
alligations of its plea;

Doth condemn the defendant to pay the plaintiff $229 with 
interest thereon from Septemtier 21, 1917, date of service and the 
costs, and doth dismiss the plaintiff's demand as the surplus 
claimed. Judgment accordingly.

MACDONALD v. MACDONALD.

Nova Scotia Supreme Court, Russell, Langley and Drysdale, •/,/., and Ritrliie, E.J.
December it, 1918.

Hi us and notes ($ III B—62)—Makers or indorsers—True relation 
between—Whole pacts and circumstances to be referred to— 

^ Liability of parties—Intention.
For the purpose of ascertaining the true relation to each other of the 

parties who put their signatures upon a promissory note either us makers 
or indorsers, the whole facts and circumstances attendant upon the 
making, issue and transference of the note may lie referred to by the 
court, and reasonable inferences derived from these facts and circum
stances are admitted to qualify or alter the relative liabilities which the 
law merchant would otherwise assign to them.

Appeal from the judgment of Chisholm, J., in favour of 
plaintiff for the amount of a promissory note and interest, less 
one-third of the same, made by an incorporated company, and 
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its president, secretary-treasurer and directors in favour of one 
of the directors of the company, who signed the note as a director, 
and indorsed the same to plaintiff, his wife, by whom the action 
was brought. Reversed.

S. Jenks, K.C., for appellant; J. McG. Stewart, for respondent
The judgment of the court was delivered by 
Ritchie, E.J.:—I quote the judgment appealed from because 

it states the facts and the jx)sition of the parties fully and clearly :
This action is brought to recover an amount alleged to be due in respect 

of .a joint and several promissory note which was made and indorsed as follows:
Halifax, December 20, 1900.

12,000 with interest.
Six months after date we jointly and severally promise to pay to the 

order of Henry A. Macdonald two thousand 00/100 dollars with interest 
at 6% per annum at Ids residence. Value received.

(Sgd) Macdonald & Co. Ltd.; Rufus O. Bayer, president; Rod. 
Macdonald, secretary-treasurer; H. A. Macdonald, Roderick Macdonald. 
Rufus O. Bayer (endorsed). (Sgd.) Henry A. Macdonald.

The plaintiff is the wife of the defendant, Henry A. Macdonald, the 
payee of the note, and the said Henry A. Macdonald, and the defendants 
Roderick Macdonald and Rufus O. Bayer, who signed the note with the 
defendant Macdonald & Co., Ltd., were at the time directors of the said 
company. The note was given to secure payment of a loan in cash made 
by the said Henry A. Macdonald to the defendant company. Henry A. 
Macdonald endorsed the note to the plaintiff after the same became due, und 
all grounds of defence which the defendant Roderick Macdonald could raise 
against the said Henry A. Macdonald are available to him in this action.

The action is defended by the defendant Roderick Macdonald, who 
pleads that, at the time of the issue of the writ of summons, the defendant 
Henry A. Macdonald was indebted to him in the sum of $2,833, being one- 
third of the amount of $8,500 paid by the defendant Roderick Macdonald to 

' the Canadian Bank of Commerce. The amount was paid to discharge a 
guarantee to said bank entered into by the said defendants (other than the 
defendant company), which said guarantee was made to said bank on behalf 
of and ns surety for a debt of the said defendant company to said bank. 
The defendant company, the defendant Roderick Macdonald claims, failed 
to pay the bank. He now claims to offset the said amount against the plain
tiff’s claim and counterclaims for the said sum and interest.

On August 7, 1910, the defendants Henry A. Macdonald. Rufus U. 
Bayer and Roderick Macdonald signed a joint and several guarantee to the 
Canadian Bank of Commerce for the defendant company, the liability being 
limited to the sum of $8,000 and interest. On the strength of this guarantee, 
the Canadian Bank of Commerce made loans to the defendant company and 
discounted its trade bills, and this course of business continued until April 28, 
1913, when the liability to the Canadian Bank of Commerce for loans to the 
defendant company was paid off. The trade paper was paid off on NovcihIht 
10, 1913; it probably took care of itself.

The amount due to the Canadian Bank of (Commerce by the defendant 
company on April 28, 1913, was $7,400, and it was paid by the cheque for
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that amount of the defendant Macdonald & Co., Ltd., on the Union Bank 
of Canada. The evidence shews that the defendant company obtained a 
loan from the Union Bank on a guarantee signed by the defendants Roderick 
Macdonald and Rufus O. Bayer, the proceeds of the loan being deposited in 
the Union Bank to the credit of the defendant company; and the company 
thereafter drew cheques against the amount, the cheque to the Canadian 
Rank of Commerce being the first so drawn.

It is contended on behalf of the plaintiff, and I think correctly, that the 
liability of the sureties to the Canadian Bank of Commerce was secondary, 
that of the defendant company being the primary liability; so that if the 
primary liability, that of the principal debtor, be discharged, the liability of 
the surety is at an end. In other words, the surety has been discharged by 
the fulfilment of the contract.

DeColyar on the Law of Guarantees (3rd ed.), pp. 450-1, states an 
elementary principle of law :—

“The fulfilment of the purpose for which the guarantee was given has, of 
course, the effect of completely discharging the surety. . . . The surety 
will, of course, l>e discharged if the debt guaranteed be paid by the principal 
debtor.”

I take, the transaction in this case to amount to a payment by the prin
cipal debtor, the defendant company, to the creditor the Canadian Bank of 
Commerce. The payment was made by the company’s cheque drawn upon 
the company’s account in the Union Bank of Canada.

It was, in my opinion, a payment of the indebtedness by the company, 
and with it terminated the liability of the defendant Henry A. Macdonald 
on the surety contract with the Canadian Bank of Commerce. As a result 
of that view the defendant Roderick Macdonald cannot maintain his offset 
and counterclaim.

The defendant Henry A. Macdonald is both the payee of the note and 
one of the makers of it. This loan was to the defendant company; he took 
a note signed by the company and by the three directors of which he was 
himself one. The arrangement was, in my opinion, that the three directors 
signed as sureties for the company, although it is anomalous for a party to 
be both payee and maker. If that was the situation, and the defendant 
Roderick Macdonald paid the note in full, he would be entitled to call on 
the defendant Henry A. Macdonald for contribution. The same result is 
arrived at by directing judgment in favour of plaintiff for the amount of the 
note and interest thereon less one-third of the same. I understood from 
Mr. Rogers on the argument that that is the amount for which he seeks 
judgment against this defendant.

Counsel for the defendant Roderick Macdonald admitted 
that he was liable to pay one-third of the note sued on, but con
tested his liability to pay two-thirds of the note, and this is the 
only question involved in this appeal.

I quite agree with the trial judge tliat the three directors 
signed the note as sureties for the company. The question is 
what are their rights under the facts and circumstances of this 
case as lietw'een themselves. If the form of the note is the only
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thing to Ik* regarded, then each is liable for the whole. This 
would mean that Henry A. Macdonald who advanced the money 
was undertaking as a maker of the note that lie should lie liable 
for the whole amount; this, of course, was not the intention 
In order to do justice between the parties it is, I think, necessary 
to get at the meaning and intent of the whole transaction. It is 
not, I think, the case of ordinary* suretyship. If the note had been 
given to an outside party then, of course, each party would have 
I wen liable for the whole. If one paid it all, then he would have 
the right of contribution against the others. That a man should 
make a note in favour of himself is, of course, very unusual; it 
is, however, I think, the key to the transaction; and the real 
transaction in my opinion, was that these three men, all lieing inter
ested in the company, each as between themselves undertook to pay 
one-third of the note if called upon. The judge has decided that 
Henry is to pay one-third. If it was the intention that Henry was 
to bear one-third only, I cannot see how it could have lieen the 
real transaction that Roderick was to pay two-thirds. As makers 
of the note they were both purporting to undertake the same 
liability. I think I must get away from the ordinary rules of tla- 
law merchant and try to ascertain what the parties really had in 
view, and determine their rights and liabilities in the light of tla- 
whole transaction, and for this position there is high authority.

In MacDonald v. Whitfield (1883), 9 App. Cas. 733, at 745. 
Iiord Watson said:—

But it is a well-established rule of law that the whole facts and circum
stances attendant upon the making, issue and transference of a bill or note 
may be legitimately referred to for the purpose of ascertaining the true relation 
to each other of the parties who put their signatures upon it, either as maker* 
or as indorsers; and that reasonable inferences, derived from these facts 
and circumstances, are admitted to the effect of qualifying, altering, or even 
inverting the relative liabilities which the law merchant would otherwise 
assign to them.

There is a judgment against Bayer, and nothing on the record 
to indicate* that he is not financially responsible, but, assume 
he is not, why should Roderick l>ear his share any more tlmn 
Henry? Why should not each liear half of Bayer's share? 
They both were interested in the company, and both are makers 
of the note. Does not the situation indicate that the intention 
was that each was to lx-ar an equal share as lx-tween themselves? 
I think the answer to this question must lx* in the affirmative.
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This is the view which the plaintiff's solicitor, Mr. Rogers, K.C., 
took of it in his letter to Mr. Mellish, K.C., of July 6, 1916, where 
he said:—

All three of the defendants, so far as they are sureties, must equally 
contribute to the payment of the claim if the company docs not respond.

I entirely agree with this statement of the law, hut if it is a 
sound statement why let Henry off with one-third, and make 
Roderick pay two-thirds?

I think the appeal must l>e allowed with costs, and the judgment 
Mow reduced to one-third of the amount due on the note.

Apinal allowed with cods ami judgment reduced.

PULOS v. LAZANIS AND KLADIS.
.Sufireim Court of Canada, Davits, C.J., IdingUin, Duff, .1 nglin and Hrodcur, JJ.

Novemlsr 1H, 1918.

Parties ({HU—120)—Intervention—Judicial proceeding—Jems diction
OF COURT DETERMINED I1Y AMOUNT IN CONTROVERSY ON INTERVEN-

An intervention is a “judicial" proceeding within the meaning of
s. 40 of the Supreme Court Act.

The amount in controversy ii|mui the intervention is the amount that
governs the jurisdiction of the Supreme Court of Canada to hear an

[ftinp v. Dupuis (1898), 28 Can. 8.C.R. 388; Coté v. Richardson

(1906), 38 Can. H.C.R. 41, followed.]

Motion to quash for want of jurisdiction an upfieal from the 
judgment of the Court of King's Bench, appeal side, 24 Rev. Leg. 
(N.S.) 482, reversing the judgment of the Superior Court, District 
of Montreal, and maintaining the respondents’ intervention.

The grounds urged on the motion raised are fully stated in 
the judgment now reported.

Helcourt, K.C., for the motion ; J. ('. Walsh, K.C., anil ( lark, 
contra.

The judgment of the court was delivered by
Brodeur, J.:—This is a motion to quash for want of juris

diction.
An action had been instituted several years ago by the appellant 

in the first ease», Pulos, against Laznnis, for a sum of $1,807.56. 
Judgment was rendered in 1912 for that sum with interest.

In 1916 a writ of saisie-arrêt after jialginent was issued in the 
ordinary way to recover money in the hands of the firm of Sper- 
dakos & Iverikos. The tiers-saisis declared in substance that the 
defendant, Denis Lazanis, wras virtually a mendier of their firm, 
and that they owed him money.
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_ The wife of Denis Lazanis then fyled an intervention and
8. C. claimed that it tie declared that the defendant I-azanis, her hus-
Pclo* hand, had no alia re in the partnership of Sperdakos & Lerikin- 

Lazanis *,ut that she be declared the sole proprietor of one-third share 
and in that partnership.

K lapis. That intervention was contested by the plaintiff, Pulos, and
*• by the two other memliers of the partnership, lerikoe and Sper- 

dakos. The Superior Court dismissed the intervention but that 
judgment was reversed on appeal.

Then the real controversy on that intervention was whether 
the third interest in the firm belonged to the defendant or to his 
wife.

The respondent contends that the jurisdiction of this court 
should lie determined by the amount originally claimed on the 
main action, and relied on Champotur v. Lapierrc (1883), Coutlee s 
Digest 56; Kinghom v. Larue (1893), 22 Can. 8.C.R. 347, and 
(tendron v. McDougall (1895), Cameron's 8.C. Digest, 2nd ed . 
1913.

On the other hand, the appellants claim that the value of the 
share in dispute should determine our jurisdiction.

It is now the well-settled jurisprudence of this court that an 
intervention is a “judicial” proceeding within the meaning of 
s. 46 of the Supreme Court Act; and where the appeal depends 
upon the amount in controversy there is an ap|ieal to this court 
if the amount in controversy upon the intervention amounts to 
the value of $2,000. King v. Dupuis (1898), 28 Can. S.C.R. 388: 
Coté v. Kicbardeon (1906), 38 Can. S.C.R. 41.

The intervening party, the respondent, stands in the same 
position as a plaintiff, and her proceeding is, to all intents and 
purposes, an action in revendication of her rights in the partnership

The amount of money she claims to have put in the partner
ship is $2,000. In the Court of Appeal, the so much regrcttcil 
late Chief Justice stated in his reasons of judgment that her 
partners offered her husband $5,500 for her share, and that the 
husband asked for $7,000. The affidavits fyled proved beyond 
doubt that the value of that share exceeds $2,000.

In those circumstances, we have jurisdiction, and this motion 
to quash should he dismissed with costs.

Motion ditmieml
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CANNING v. WOOD.
A'oro Scolia Supreme Court, Harris, C.J., Russell, LonyUy and lfry*dale, JJ., 

Ritchie, E.J., and .Hellish, J. December 21, 1918.

AVTOMOBILBH (I III—221)—RULES Of ROAD—ATTEMPTING TO PAHS ON ROAD* 
—Neither machine exceeding speed limit - Racing within h. 
25 of Motor Vehicle Act, N.8.

If two motor care an* on a public highway ami one endeavours to pans 
the other, the first one has a perfwt right to put on more speed and 
prevent it from doing so. If neither machine exceeds the s|>ccd limit, 
this cannot be considered racing within the meaning of s. 25 of the 
Nova Scotia Motor Vehicle Act.

(See annotation, 39 D.L.R. 4.(

Appeal from the judgment of Chisholm, J., dismissing an 
action for damages for injuries received in consequence of the 
negligent driving of defendant s motor car on a public highway. 
New trial ordered.

F. L. Milner, K.C., for appellants; ./. M. Davison, K.V., for 
respondent.

Harris, C.J.:—The plaintiff sues for damages caused by 
negligence of defendant, resulting in a collision of a motor car 
driven by the defendant with one driven by the plaintiff.

The evidence is conflicting and the facts somewhat involved. 
The trial judge reached the conclusion that the parties were 

engaged in an unlawful act. namely, racing on a public highway, 
which is expressly prohibited by s. 25 of the Motor Vehicles Act, 
and that no action could arise out of such unlawful act. Having 
reached this conclusion, he did not think it necessary to decide 
any of the facts in dispute as to the alleged negligence of the 
respective parties.

What appears to have1 hap|>ened is that defendant came up 
Itehind the plaintiff and gave the signal customary among drivers 
of automobiles and which is well understood to lx* a request to lx* 
allowed to pass. The plaintiff undoubtedly understood the 
request because he turned out to the side of the road so as to allow 
defendant to pass, and then when defendant came up plaintiff 
increased his speed, at least for a time—how long is {x*rhaps not 
very clear from the evidence as reported. The defendant per
sisted in passing the plaintiff, but assuming they were racing in 
violation of the Act, I do not think that is conclusive on the ques
tion of negligence. Each owes a duty to the other, and there 
must be the usual findings.

There were questions left undecided as to whether on the facts
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the defendant should haw abandoned his intention of passing or 
whether he was guilty of negligence in |>ersisting. There was no 
decision as to the disputed facts as to whether the cars came into 
collision, a id if so, whether this was due to the plaintiff turning 
his car towards the centre of the road or whether it was due to 
the action of the defendant in attempting to swing more into the 
eentre of the road ahead of the plaintiff’s car, or to lx>th of these 
causes. These and other questions were left undecided, and 1 do 
not wish to lie understood as expressing any opinion upon the 
disputed facts. I think the case ought to go back for a new trial, 
preferably with a jury.

Rvsskll, J.:—The plaintiffs, Benjamin Vanning and his wife, 
wen* motoring from Truro westward to Follcigh on a Sunday after
noon in a Ford car, the husband driving the car and seated on tin* 
right hand with his wife Ix'sidc him. A Miss Smith was on the 
rear seat at the right and a Mr. Hall lieside her on the left. The 
defendant was driving in the same* direction a Chalmers car. 
which is alxmt twice as heavy as the Ford, and his father was 
with him on the front seat, the driver lx*ing on the left. On the 
rear seat was Mr. Hennesey, son-in-law of Mr. Wood, Sr., with 
his wife on one side and Mrs. Wood on the other. The defendant s 
car was going faster than the plaintiffs. There* is a bridge some 
distance out of Truro, and defendant overtook a car lx*ing driven 
by a Mr. Blakeney lx*fore reaching this bridge. After passing the 
bridge he overtook the plaintiff’s ear and sounded his horn as if 
desiring to pass. Plaintiff’s witnesses say that the plaintiff's car 
drew to the left side of the road and that defendant's car passai il, 
colliding with it in the course of passing, and driving it into the 
ditch at the side of the road, after which the passing ear pro- 
m*ded alxmt 100 yards, whereupon it also became ditched on the 
other side of tint road. Some idea of the defendant’s speed may 
lx* inferred from the fact that, after passing the plaintiff’s ear and 
proceeding 100 yards further, then getting out of the ear and 
walking back to the point where the cars collided, the defendant 
only arrived at that point when the Blakeney car, which he hud 
previously passed, was arriving at the same point—the scene of 
the collision.

All the occupants of the plaintiff’s ear testify to the fact of the 
collision. The plaintiff ami Miss Smith, both of whom were on
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the aide nearest the passing car, swear that they saw the cars 
collide. Mr. Hall, who was on the side farthest from the collid
ing car, did not see the collision, but felt it, “more like a shove 
than a jolt.” Mrs. Canning felt the shock of the collision, but 
did not see the cars colliding. She swears that she was thrown 
out into the ditch at the side of the road, but as to this there are 
some very surprising and irreconcilable contra<lictions with 
which happily it is not necessary for us to be concerned.

The defendant denies that his car collided with that of the 
plaintiff at all, and says that there was a space of a foot or more 
between the two cars all the time while he was passing. Mr. 
Hennesey, who sat on the rear seat, is equally certain that there was 
no collision, but he deserilx*s the defendant's car as slurring 
towards the centre of tin* road, as he on the roar seat came opjjo- 
site to the occupants of the front seat of tin* other car. He will 
not allow the possibility of a collision sufficient to cause' the acci
dent which would not have been perceptible to him, but unless 
the plaintiffs have made their story out of whole cloth this seems 
to me the likeliest solution of the mystery. There is no expert 
evidence on this point, but we must rememlier that the defend
ant's car was about twice as heavy us the other and was necessarily 
going at a greater rate of speed, and I do not s<»e why, in the 
nature of things, it may not lx* jxjssiblc that the chauffeur, lx va use 
of his preoccupation with the wheel, or Mr. Hennesey, with the 
defendant’s child on his knee, failed to lx» made aware of the fact 
that in crossing towards the centre of the road their car had tapp'd 
the little Ford which it was passing and caused it to swerve into 
the ditch.

Mr. Wood, senior, seemed at first to lx? as confident as his son 
that the cars did not collide, but on cross-examination he is usked 
if he did not see them when they came together, to which he 
replies only that they did not come together “so far as his know
ledge goes”; “that is my personal observation.” “Your point 
of observation was such that you could not see the two points 
which the plaintiff says came in contact?” The answer is, “ No.”

The conclusion that I draw from the evidence is that the cars 
did collide, that the impact was so slight that it did not disturb 
the occupants of the heavier car, but was sufficient to cause the 
lighter car to be driven off the crown of the roadway, bringing the
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weight of the ear upon the lower wheels, those nearest the ditch, 
and causing the rear wheel on that aide of the car to collapse. I 
do not think that the defendant and his father would have been 
impellc-d to break up their Sunday afternoon drive to the extern 
of going hack to Truro with the plaintiff, hunting up a garage and 
paying for a new wheel for the plaintiff's ear, then returning to 
the scene of the accident and assisting in repairing the damage it 
they hail not hail some suspicion that their own car had lieen in 
some degree responsible for the accident. In the absence of son» 
such impression on their part, it would seem to me such a quite 
unusual display of altruism that I cannot help regarding it as » 
circumstance that should go a considerable way towards turning 
the scale in favour of the account of the catastrophe which all the 
four occupants of the plaintiff's car have concurred in presenting.

I do not wonder at all that the trial judge has found a difficult ! 
in determining the question of fact, but I think, with deferenn 
that hi- erred ill coming to the conclusion that, without a finding 
on this issue, he could dismiss the plaintiff’s claim on the ground 
that the parties were lioth of them violating the law. I do not 
think they were engaged in "racing” with each other within the 
meaning of the statute, or at all for that matter. The plaintiff 
did no more than he was lxmnd to do when he steered his car to 
the left of the roadway on hearing the defendant’s horn. I do 
not understand the law to lie that he was Ixiund to stop his car. 
or even to slow down for the other ear to pass him. He had the 
same right to the road ns the defendant. If his car had happened 
to be the more swift he would have had as good a right to let the 
defendant smother in his dust as to suffer that inconvenience from 
the car of the defendant. But it was not so swift. The defendant 
was going at the rate of 20 miles an hour. The plaintiff’s speed 
was only about 15 miles, and defendant would have passed him in 
safety if he hail not Ixvn in too great a hurry to regain the centre 
of the road.

The damages have Ixvn assessed by the trial judge, and I sec 
no good reason for complaining of the amount as unreasonable 
I think the appeal should be allowed and judgment given for the 
plaintiff for the amount assessed.

Ritchie, E.J.:—The trial judge states his finding of fact and 
his conclusion of law as follows:—

Ritchie, E. I.
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In the view which I take of the matter, it i« not necessary to decide 
whether the care actually came into collision; because I have come to the 
conclusion that both parties, and more particularly the plaintiff, were engaged 
in an unlawful act, namely, in racing on a public highway, which is expressly 
prohibited by s. 25 of the Motor Vehicle Act.

The section referred to is ns follows:
No person shall ojierate a motor vehicle upon any public highway in a 

race or on a bet or wager.
Assuming that the finding of faet is correct, I am, with great 

respect for the opinion of the trial judge*, unable to agree with his 
conclusion of law. It is simply a question as to the true con
struction of the section. I think the word “race" as used in the 
section means a pre-arranged race. I am inclined to think that 
the words “or for a bet or wager" constitute some indication in 
favour of the construction that the section does not cover the 
kind of thing which the parties were engaged in. The object 
aimed at, in my opinion, is the prevention of the use of the public 
highway as a race track, such use being likely to attract a numlier 
of people and l>e accompanied with danger to the public. A race 
conveys the idea that the persons engaged will attain as high a 
rate of speed as possible; it cannot, I think, l>e called a race within 
the meaning of the Act, where both parties are not exceeding the 
moderate rate of spo<*d permitted by the Act. A race in the 
ordinary acceptation of the word is likely to cause a breaking of 
the speed limit and likely to lx* dangerous to the public, and there
fore it is prohibited.

I think that if two men (neither of them exceeding the speed 
limit) are driving cars on a highway and one tries to pass, that he 
is at liberty to do so, and that the other man is also at liberty to 
increase his speed and keep ahead if he can. Such a state of facts 
is, in my opinion, not in violation of the section. I think it is not 
the mischief which the statute is aimed at. Of course, if either 
party exceeds the spt*ed limit he is at once caught by another 
section of the Act.

I think the case relied on in the judgment ap|iealed from is 
distinguishable. The facts of that case shew that what was done 
was unlawful at common law, unlawful per se. I think it was an 
unlawful assembly ; it was the case of a number of persons assem
bling together and creating a disturbance of the peace. In 1 Russell 
on Crimes, p. 423, it is said :—
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Any mooting assembled under such circumstances us, according to the 
opinion of rational and firm men, are likely to produce danger to the tranquility 
and peace of the neighbourhood is an unlawful assembly.

In the ease at liar the parties were o|x*rating their motor earn 
under license and they were not exceeding the rate of speed at 
which they had the right to go under the statute; this, I think, 
was not unlawful.

In the view which the trial judge took of the law, it was not 
necessary for him to decide the issue as to negligence, hut, in the 
view 1 take, it must U* decided. It is, 1 think, a difficult qwstion 
of fact, and the case should, in my opinion, go Imck for a new trial. 
The difficulty as to the facts is increase! if one attempts to decide 
from the printed evidence, instem I of after seeing and hearing the 
witnesses.

Iainglky, J.:—1 concur with Ritchie, KJ.
Mflush, J.:—Without deciding whether the parties to this 

action were racing or not, in violation of the Motor Vehicle Act, 
1 am of the opinion that, even if tliey were racing, it tlid not 
absolve either of the parties from using can* toward the other. 
Racing in itself is not unlawful. If there was racing, it was 
merely in the wrong place and incidental. The plaintiff dot* not 
neci*ssarily have to set up an illegal act on his own jmrt to enable 
him to succeed in this action, and I think the maxim rr turpi causa 
non oritur actio has no application. The plaintiff’s alleged rights 
do not “grow out of” a violation of the statute.

The trial judge has not dealt with many dispute!I questions of 
fact arising in the action, and I think the judgment appealed from 
should lx* set aside and a new trial had, preferably with a jury, 
as the evidence is quite contradictory.

New trial onterwt.

MONTREAL INVESTMENT AND REALTY Co. v. SARAULT.
Supreme Court of Canada, .Sir Charles Fitzpatrick, C.J., and Davies, ldinyt<>> ' 

Duff and Anglin, JJ. June 19, 1918.

Contracts (| 111 F— 291)—Syndicate purchase of land—Murepkk-
RENTATION— PAYMENT OF INSTALMENT—WANT OF RATIFICATION.

The re#|>ondent, u memlier of a syndicate, brought an action to set 
aside an agreement of sale entered into by the up|iellant, the owner of 
the lots, and the syndicate, on the ground that her assent to the purvha-r 
had been procured by fraudulent represent at ions us to the situât ion of the 
lots bought. It was shewn that the res|>ondcnt, with full knowledge <>f 
the fraud, had given an option on these lots to a third party and hud paid 
without protest an instalment due under the contract.
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The court held, Daviee ami Anglin, JJ. dissenting, that, on the evidence 
ami umier the circumstance* of the cane, the rc8|M>mient*’ acts did not 
constitute ratification or confirmation or a waiver of her right of revoca-

Appkal from the judgment of the Court of King’s Bench. 
:tp|M*al side. 24 Que. K.B. 249, confirming the judgment of the 
Superior Court, District of Montreal, Panneton. J., and main
taining the plaintiff’s action with costs. Affirmed.

Ijafleur, K.C., and H inf ret, for appellant; Helcourt, K.C., and 
Prudkomme, for rescindent.

Fitzpatrick, C.J.:—The appellant company, defendant below, 
is the owner of a farm at Pointe-aux-Tremhles, on the Island of 
Montreal, which is sulnlivitied into lots ami offered for sale to 
the public. The respondent, plaintiff Mow, is a mendier of a 
syndicate formed to purchase a certain numlier of those lots.

The action is brought hi set aside a contract en ten si into by 
the appellant with the syndicate, which was intended to operate 
merely as a pmmise to sell the lots in question. The respondent's 
contention is that she was induced to enter into the contract by 
fraud, treachery and false representations. A preliminary question 
having reference to the right of the respondent to bring such 
action without citing the other parties hi the syndicate agreement 
was raised for the first time in the court appealed from. No 
notice appears to have lieen taken of this objection in the formal 
juilgment of that court, anil neither of the two judges whose 
notes are in the rmird refer hi it. In the appellant's factum the 
point is dealt with in a few' lines, ami 1 do not feel that, under 
such circumstances, it is necessary for me, in the view which I 
take of the case, to do mon* than say that this question of pro
cedure, which certainly suggests difficulties of a serious nature 
has not lieen entirely overlooked

Dealing with the merits: the false anil fraudulent repn- 
sentations complained of relate to statements made by the ap|iei- 
lant's agent, as to the situation of the lots with respect to Blcau 
St., the River St. I^awrence, the cement factory and the tramway, 
pmximity to which would presumably increase their value for 
speculative purpose's. Some |siint is also made of the fact that 
one of tin* memliers of the syndicate, and the most active, was, 
unknown to the rescindent, the selling agent of the owners of 
the property, and as such in receipt of a s<*cret commission.
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It in important, in considering the raw, to I war in mind that 
the respondent was one of a group who jointly purchased a certain 
numlier of lots in each one of which all would have an undivided

If the respondent attached much importance to the precise 
location of the lots, she would, 1 think, Irnve taken more trouble 
to ascertain their exact position. A reference to paragraph 8 of 
the rrs|x>ndcnt’s declaration makes it abundantly clear, however, 
that she never intended to become a purchaser of any one or more 
of the lots separately, but rather to acquire an undivided interest 
in the whole property included within the cadastral area, to be 
held and dis|><>8cd of for purely speculative purposes. And the 
impression left on my mind, after a very careful examination 
of the whole record, is that the respondent sought to repudiate 
the transaction and to obtain relief from her obligations there
under after she realised that the bottom had dropped out of the 
real estate lxx>m and that her venture would, in all probability, 
prove unprofitable. To some extent the courts lx*lowf seem to 
have I sen influenced in the conclusion they reached by a desire, 
laudable in it wit, of diwourage a tendency amounting almost 
to a mania for wildcat speculations in real estate which seems to 
have developed in the Montreal district. But I am convinced 
that in so far as courts are concerned with such matters, the 
object in view can Ik; more effectively accomplished by holding 
steadfastly to the rule that men and women also are expected to 
“keep sacred their covenants," anti that they will lie held to a 
strict fulfilment of their obligations legally contracted. Our 
duty is, in last analysis, to render justice, not ideal justice, but 
justice “according to law."

To make my point perfectly clear I will refer to the facts.
On or alsmt May 28, 1912, the syndicate agreement, which 

it is now sought to set aside, was signed. On or a Unit July 22 
following, the promise of sale was executed in triplicate. The 
resinmdont did not, at the outset, attach much importance to 
the exact hs-ation of the lots, liecause it is impossible to under
stand from her evidence whether she visited the locus before 
signing the syndicate agreement. In her evidence she makes 
two contradictory statements within five lines as to this point.
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It leems perfectly clear, however, that she did not go on the 
ground with Mrs. Be-ssette Ix-fore signing the promise of sale, 
hut was content to jiass through the property on a tram car 
without even taking the trouble to leave her seat. Mrs. Bessette, 
by a wave of the hand, indicated the approximate location of the 
lots in question at the upper end of a 40-acre field. Further, 
it is to lx- lxnne in mind, that in the promise» of sale the lots are 
descrilxHl by reference to a plan which is not disputed, and in the 
interval l>etween the two agreements the respondent visited the 
property with l4tngelie»r, the» se»lling age»nt of thcappellunt. More- 
over, lx»fore signing *he promise- of sale», the respemdent insisted 
u|xm consulting Mr. Charruau, wheim she ele-se-rilied as her 
“homme ele confiance,” anel it was only after obtaining his assur- 
ane-e that she was making a good bargain that she signeel the» 
eleH-ument. At the time she- semght the inelcpenele»nt aelvice of 
Mr. Charruau she certainly seems to have been plae-e-el in jx>x- 
se-ssion of all the» infe)rmatie)n she theiught necessary to have, and 
suliseKjuently she gave her cheque for $1,000, anel signeel the 
promise of sale.

There we»re» meetings eif the» syndicate he»lel in early OctolM»r, 
1012. when all the fae-ts were aelmitteelly known, and an optiem 
was then given Mrs. Boutillier, anel another option was given 
the Charruau Realty Co. In Nove»mber following a payment 
em ae-e-ount of the purchase»-price was maele». All this te»nels to 
cemfirm my impression that the- re»spemdcnt sought to re-pueliate 
the* transactiem only aft<»r she was satisfioel that her venture 
would not lx» immeeliatcly profitable, anel the only real error 
maele was in her calculation of the probable result of her invest
ment. The appe»llant relieel largely e>n the fact that with full 
knowle-elge eif the» deceit prae-tised em her the» re-sponelent subse»- 
eiue-ntly adopted anel ratifiée! the contract.

There can lx» in this case no cpiestion of ratification in the 
sense in which that tenu is used in the civil law. Planiol says:— 
“Ce mot ‘ratification’ de'-signe- spécialement l’approbation elonnée 
par le» maitre» aux actes élu gérant el’affaires.”

In my view of the e-ase», the question eif cemfirmation elex»s not 
arise- e»ithe»r. The allegeel error or mistake was with respect to 
the- subjee-t-matter of the- contract, that is, the identity of the 
hits. The respondent puts his e-ase- on the facts in those weirels: —
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Quelque leni|w après, I on a «lémuvert que la terre s'étendait bien au 
delà du petit bois qui bornait la vue et que le* lui* qu'un avail indiquée nmni> 
liant eiluée en deçà de boie He trouvaient hi tufa partie dans le bois et partie au 
delà du bois, aboutia*ait au trait carré des terres «le St. lAmard de Port 
Maurice, c'est-à-«lire à quartre ou cinq arpents plu* loin que l’endroit que I» 
compagnie ap|ielante avait indiqué à l’iritimée et aux autres syndicataires.

The judgment of the Su|ierior Court hus this considérant :
Considérant que la demanderesse n’eut |w acheté sa (Nirt dans les «lit* 

lots si elle eut su qu’ils n’étaient |ws à l'endroit indiqué par l'agent et la sou- 
agente «le la défemleresse.

Cross, J., in the Court of Appeal, says:
Her grounds of action are that her «xmsent to the «•ontraet was obtain» ! 

by fraud, trickery an«l false representations; that it was rcpresente«l that tin 
lots were on Bleau St., whereas they ure a long distance from it in a forest at 
the rear of the farm in the Parish of St. Léonard; that it was represented that 
the lots were near certain cement works, about ten arpents from the River St 
Lawrence, whereas they are more than 20 ar|ients from there and far distant 
from and without aivess to the lower |>art of the farm of which they form part

Anil Pelletier, J.. says:—
Ccpeinlant il y a plus. Il est établi au «lousier que les lots en question ne 

sont |wh situés à l’endroit où on a représenté qui'ils étaient et où on a prétendu 
les montrer.

If the mÎKtake was brought alunit- by fraud one van regard 
either the mistake or the fraud, but, in my opinion, the alleged 
error might have liven avoided if the respondent had taken reason - 
able rare, and, an l have already said, she did not take van*. 
She waa mit interested in any one or mon* lots, but in the general 
scheme. Of course, if one contracting party in induced to enter 
into a contract by fraud on the part of the other, lie can eitlier 
confirm the contract or impeach its validity. But here the 
reH|M»n«lent says then* wa# no contract tiecause then* wa# error 
with respect to the i« lent it y of the lot#, and both court# below 
have so found, and therefore the question of confirmation <I«n-s 
not arise.

Then* are some difTcn*nct*# of opinion among the author# a* 
to the circumstances under which <*onfirnmtion must take place, 
but, of course, all agn*e then* can Is* no confirmation of some
thing which never existed. “On ne confirme pa# une nulliti* 
Planiol, vol. II., No#. 121)3 and following, in a few paragraphs, 
states the generally accepted opinion.

In last analysis one trust I tear in ntiivl in a case like this, 
that all the surmuiuling circumstance# must lie looki-d at, ami 
the trial judge, who not onlv sew the witnesses but also breathes
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the very atmosphere in which the transaction was entered upon, 
enjoys a position of exceptional advantage. He, no doubt, was 
to some extent influenced by what Planiol dcscriltes as “la physi
onomie de l’audience qui est un des éléments iiii|KHidérahles 
de- la jurisprudence. ”

I am, reluctantly, to confirm and agree to do so I* va use of 
the concurrent findings Im-Iow.

Davies, J. (dissenting):—I think this appeal must Is- allowed 
with costs.

There was, no doubt, such mierepnwiitatiou of material 
facts with respect to the location of the lands agreed to be pur
chased as would have justified the rcsi>ondent when she discovered 
the true facts in repudiating the liargain she hud made.

The contract, however, was not a void but a voidable one 
and when she made the discovery as V» the true location of the 
lands she- could, within a reasonable time, have- repudiated it. 
It was within her power, on such discovery, either to adopt or to 
repudiate the contract.

Now slie took plenty of time to reach a decision. She consulted 
with all those who, like herself, had Irought one or more of tin- 
lots as to the In-st course to adopt. They were all speculators 
sailing in the same boat. They did not buy the lands to use 
tlu;irselves, but to sell at a profit.

Several meetings were held at which the question was discussed. 
The n ain |mint as to which they hesitated was as to the chances 
of rise in value of the lots.

In the ultimate result, the scales turned in favour of a probable 
rise in value, and the resitondent, with full knowledge of idl material 
facts, elected to adopt the contract, and paid a further instalment 
of her purchuse money.

Her expectations wen- not realised, tla- value of the land did 
not rise on the market, quite the contrary, and then defendant 
respondent, attempted to reverse her election and repudiate her 
contract.

In my judgment she was then too late. She had already, 
with knowh-dge of the facta, elected, and w its txmnd by her election.

Idinoton, J.:—Mr. Laflcur, of counsel for apin-llant, having 
properly conceded at the outset of his argument that, having 
regard to the jurisprudence of this court, it did not seem open

37 -44 D.L.K.
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to him to auk a reversion of the concurrent findings of fact by two 
courts below, but submitted that notwithstanding such finding* 
there was, on undisputed facts, a ratification and adoption by 
respondent of the contract notwithstanding its originally lieiti» 
liable to repudiation.

I cannot say that under all the peculiar circumstances in 
wInch ii-spondent was placed, her assenting to the several nominees 
of the syndicate leaking attempts to resell was conclusive evidence 
of an intention on her part to ratify and abide by the contract.

If she alone had Iwrgained and Urn caught in such a difficult 
situation I do not think an effort on her part to resell before 
launching upon a sea of litigation must of itself lie held to lie proof 
of ratification.

Again, the |iayment of the November instalment was demanded 
and pressed for, and she had to choose In-tween the risk of for
feiting the $1,000 she had already paid liefore discovering that 
she had lieen misled or of making the payment landing the expira
tion of the time given one of tin- said nominees to procure a sale.

These two circumstances of assenting to the attempt to resell, 
and the payment of the money in Novcmlx-r, are thus so connected 
and dependent upon each other, that it coins liaek to a question 
of holding that such attempts as made to avoid litigation were 
conclusive proof of ratification.

1 do not think she can lx» pro|>erly held to have finally deter
mined to abandon her right of revocation.

The few months that elapsed after the payment and expiration 
of the option to resell liefore entering this action adds materially 
very litt le to the other circumstances.

It is not the length of time alone that is to lie looked at, Ibr 
that n ight not count for much, but that is to lx? taken in con
nection with the other circumstances which, in such like ease*, 
must lx* weiglx*d.

On tlie whole, all taken together in light of the surrounding 
facts and circumstances existent herein, and with which I nml 
not lalxnir, do not satisfactorily establish an intention on respond
ent’s part to ratify the contract or waive her right.

In my opinion the appeal should lie dismissed with costs.
Durr, J. :—In the special circun stances of this ease, I am 

satisfied that the judgment below cannot properly lie reversed. 
This conclusion involves no point of general application.
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Anoi.in. J. (dissenting): The plaintiff. Dune Sarault, Hint» 
to haw an agmirent made by herself and others for the purchase 
of suburban land near Montreal declared void on the ground 
that her assent to it wan procured by fraudulent misrepresentation, 
and for the return of the euros of $1,037.00 and $148 paid by her 
on account of the purchase ironey. Denying the misrepresenta
tions alleged, the defendant also pleads pit‘script ion, nonjoinder 
of necessary parties and continuation.

The making of the representations, their untruth, their fraudu
lent character, and that they induced the contract —all these 
facts have been found by the trial judge, whose judgment for the 
plaintiff was unanimously affirmed by the Court of King’s Bench. 
While not altogether satisfait that, if sitting as a trial judge, I 
should have reached all these conclusions, there is enough evidence 
iu support of them in the record to render the np|>enl uixui this 
branch of the ease hopeless; and it was practically not pressai.

The plea of prescription is ill founded, the case lieing governed, 
as Pelletier, .1., jaiints out, not by art. 1530 but bv art. 2258
(\C.

It may lie that jointler of the plaintiff’s co-purchasers as 
parties is not required, if, as she contends, the relief sought by 
her will merely have the effort of vesting her interest in the 
defendant. In the view I take of the merits it is unnecessary 
to |kiss upon this question, which may lie somewhat formidable 
in view of the joint character of the purchasers* obligations. 
Arts. 521 and 177 (8) C.P. But sir arts. 1124 and 1125 C.C.

'Hie defence of confirmation involves very inqiortant questions. 
That this defence was first raised by a supplementary plea seems 
to roe immaterial. The facts upon which it depends, as accepted 
by the learned trial judge and in the Court of King's Bench, are 
that after the plaintiff had obtained full knowledge of the untruth 
of the misrepresentation on which she now relies to obtain rescission 
of the contract, she anil her co-adventurers gave to two persons 
successively options uiniii or exclusive agencies to sell the lots 
in which they were interested, and that she also made payment 
to the defendant of an instalment of the purchase money due 
by her under the contract.

The trial judge ueals with this as|>ect of the case in a single 
paragraph
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Considérant en ce qui regarde la confirmation subséquente de 1» venu- 
que vu que la défenderesse refusait d’annuler la promesse de vente, la de
manderesse n'a fait des démarches pour vendre oes lots que pour éviter un 

Montreal procès en annulation, si elle pouvait ainsi vendre sans perdre beaucoup d’argent 
Investment et que le paiement qu'elle a fait en octobre, 1912, l’a été pour se protéger
D AND -, contre le droit qu’avait la défenderesse de résilier le contrat en gardant le Kealty Uo.r paiement qu elle avait reçu comptant.
Saraült. Upon examining the record I Irnve failed to find any evident • 

Anglin, j. uf a refusal Iiv the tlefeivlant to eaneel the eontraet, if that lie 
material. No demand for reseission apiiears to have I wen made 
until long after the options hail lawn given by the plaintiff and 
her til-adventurent, and the payment relietl upon had been made 
by lier.

In the Court of King's Bench reasons for judgment wen 
delivered only by Crow anti Pelletier, JJ. Crow, J., deals with 
the defence of confirmation in these two sentences:—

In regard to the plea of adoption of and adhesion to the contract after 
having had full knowledge of the facts, it is to be said that what the respondent 
did in the way of joining in an attempt to sell the lots does not necessarily 
shew an intention to abandon the right to ask for rescission. It is to be 
remembered that she stood confronted by a stiff covenant for forfeiture of all 
she had paid in, if she did not keep on paying.

Pelletier, .1., discusses the question at greater length. In 
substance he says the payment relied upon was made by the 
plaintiff under pressure of a forfeiture clause in the agreement, 
anti was not amimpunied by a protest I amuse she was without 
professional advice anti a former protest had been of no avail 

. In making this payment the plaintiff sought only to guard against 
another danger -the low of tht1 money she had already invested 
That is not acquiescence; it lacks the feature of positive abandon
ment of the right to rescind which is essential. As to the effort 
made to sell, it was merely an attempt to get rid of the property 
without litigation, which certainly did not imply acquiescence.

With great respect, I have not fount! any evidence of a former 
protest : absence of professional advice also seems to have lieen 
assumed. The judge’s reference to the necessity for “un acte 

, positif abandonnant les limits qu'on a" might seem to imply
that in his opinion there could not be tacit or implied confirmation, 
but he, of course, did not intend that. There is not a single 
authority cited upon this branch of the case in any of the judg
ments.

The supplementary pica raising the defence of confirmation 
is as follows: -

CAN.

sTc!



44DAJLI Dominion Law Kkpokth. 53V

2. Même ai cette erreur eût existé, ce que la défenderesse nie, la deman
deresse a persisté dans le contrat après que, de son propre aveu, tous les faits 
lui furent connus, et a fait des actes de propriétaire, en chargeant certaines 
personnes, ou agents d'immeubles, de vendre les lots pour elle, entr'autrec 1s

octobre et le 31 octobre 1912.
3. En plue, même après que la demanderesse se fut aperçue de cette 

prétendue erreur, elle a néanmoins ratifié et confirmé le contrat en faisant des 
paiements trimestriels subséquemment, sans réserve ni restriction.

The plaintiffs answer is in the following terms
1. La demanderesse nie les paragraphes 1, 2, et 3 de la défense;
Et die ajoute ce qui suit :
2. Qu’elle n'a chargé aucun agent d’immeubles ou autres de vendre les 

lots vu qu’elle s’est toujours plainte à la défenderesse et à ses agente qu’dle 
avait été trompée et qu’dle n’avait pas les lots qu’elle avait voulu acheter et 
que c'était, dans le but simplement de tâcher de rentrer dans les déboursée 
qu’dle avait faits vu que les agente ne voulaient pas lui remettre son argent;

3. Elle n'a jamais ratifié ni confirmé en aucune manière que ce soit 
la promesse de vente qui est maintenant attaquée et si elle a fait un paiement 
supplémentaire, c’était sous l’empire de l’erreur dans laquelle elle était, ne 
sachant quoi faire pour préserver le montant de 11,000 qu’elle avait déjà 
déboursé, grâce aux fausses representations de la défenderesse et de ses agents.

A» will have lieen perceived the grounds on which the plea 
of confirmation has been rejected are that the plaintiff attempted 
to dispose of the hits merely to avoid litigation and loss of her 
money, and that she made the payment relied upon by the 
defendant to prevent the latter acting on a forfeiture clause 
enabling it to cancel the contract, retaining the money which 
had been already paid on account. The allegation of tin* plain
tiff’s answer that when she did the alleged confirmatory arts she 
was laliouring under mistake (sous I empire de l'erreur) is ignored 
Imth hy the trial judge ami in the court of np|M-ul. If by it the 
plaintiff means that she was still without knowledge of the defend
ants' fraud, her alligation is directly contrary to her own evidence 
and that of her friends, ami a finding upon it in her favour could 
not he supportai. If she means that she acted under mis tppre- 
hension as to the effect of the defendant’s fraud on her obligation 
under the contract, or as to her own legal rights (which was the 
main contention presented on her In-half in this inurt) unless it 
is involved in the holding that sis- made the second payment 
under pressure of the forfeiture clause, she has faili-d to obtain 
a finding of these facts. The judgment in her favour does not 
nit upon this plea.

Perhaps a few of the leading features of t lie law of confirma
tion may be noticed without inviting a charge of pedantry or 
incurring the reproach of dwelling upon the elementary.
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In art. 1214 tin* Civil Code states tin* eeaential features of an 
express act of confirmution. It makes no allusion to implied or 
tacit confirmation such as is found in art. 1338 C.N. That, no 

douht, was merely lxrause to do so was deemed unnecessan 
4 Langclicr, p. 201 ; 6 Mignault, 3In.

Although tin* (’ode ap|>arently ignores the distinction (art. 1214 
(’.(’.), confirmation differs from ratification, ti Mignault, p. 31; 
4 Aubry & Rau, 1902, p. 430; Baudry-ljueantinèrie, Dee. Oblig 
111., No. 1985; fi ljuroii:bière, Oblig., art. 1338, No. 3; 8 Hu<. 
No. 270. There can lx* no confirmation of the null and void: 
confirn alien applies only to the voidable or annullable. 5 
Mareadé. art. 1338, s. I, p. 94; Baudry-Lacantinèric, Des. Obliir 
111., No. 1992 ; 4 Aubry & Rau, 1902, p. 429; 8 Hue, No. 270

While error and fraud are causes of nullity in contracte (an 
991 C.C.), they are not causes of absolute nullity; they onh 
give a right of action or exception to annul or rescind them (art 
ICI’0 Error in the object of a contract amounting to
mistake in its identity ptwludis consent with the result that the 
obligation is non-existent, or absolutely null. Error concerning 
the object short of this, however substantial, does not preclude 
consent, and therefore an obligation results, although voidable 
and subject to rescission. It is with this kind of error that the 
('ode deals in the articles cited. 5 Mignault, p. 212, 15 Laurent. 
No. 84; Baudry-l«acantinèrie, Dee. Oblig. III., Nos. 52-53 d êeq.; 
Pothier Des. Oblig. No. 17; 4 Mareadé, art. 1110, Nos. 1 & 2; 
Fuzier-Herman, ltép. Vito. “Erreur,” No. 21 & No. 20; Dalloz. 
Rép. Pratique, “(’ontrats et (’on vent ions en général, ” Nos. 
72 (2), 75 (tr.). In the plaintiff’s declaration error is referred 0» 
not as a ground for relief but as a consequence of the fraud relied 
upon. Voidability is claimed not on account of error but fraud. 
The error shewn at the trial was not as to the identity of tin 
property, but only as to whether it all lay lx*tween the road and ;i 
dump of trees, or whether |»rt of it lay lx*yond th«*ae trirs, and 
as to its proximity to a cement manufactory.

In answer to the plea of confirmation the plaintiff alleged not 
that the contract was not susceptible of confirmation because of 
absolute nullity entailed by mistake as to the identity of tin 
object, but that the circumstances under which the alleged con
firmatory acts were done rendered them ineffectual as confirmation.
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'fhe judgments at the trial ami in the Court of King'# Benrh 
deal with the question of the sufficiency of the confirmation. 
There is no suggestion of alisolute nullity on account of error 
as to the identity of the object. Nor was any such argument 
presented in this court. The evidence establishes that while 
there was no doubt error, induced by fraud, as to features of the 
property dealt with, which burned the principal consideration 
for making the contract (art. 992 C.(\) there was not in fact 
mistake as to the identity of the pro|)erty such as would preclude 
consent. The contract was not void or absolutely null; it was 
voidable or annullable under aits, 991-2-3 ami 10(10 of the Civil 
(lode, and it was as such a contract that the plaintiff presents! 
it clam ing a declaration that it had Urn obtained illegally ami 
fraudulently.

The existence in Queliec law of the doctrine of implied con
firmation ami the conformity of some of its main features to those 
of the corresponding doctrine in English law was recognised by the 
Judicial Committee in United Shoe Machinery Co. v. lirunei. 
11909) A.C. 330, 339.

It is clearly logical, says Laurent (XVIII. No. 024), that the 
requisites of tacit confirmation should lie the same as those of 
express confirmation, since confirmation, however evidenced, is 
one and the same juridical fact (fait juridique).

Under both the English and the French systems of law the 
essential features of confirmation are that the act invoked as 
confirmatory must be done voluntarily, with knowledge of the 
voidability of the principal act or obligation which is to be con
firmed, and with the intention of confirming it. Comp. 5 Marcadl. 
s. 5, No. IV., p. 98; Aubry A Kau (1902), s. 337, p. 438, with 
Murray v. Palmer (1805), 2 Sch. A lef. 472, 480; and Moxon v. 
Payne (1873), L.R. 8 Ch. 881, 885.

Although Toullier (VI11. 519) ami Merlin (Quest. Vbo. Ratifica
tion, s. 5, No. 5) wen* of the opinion that where an act in execution 
or fulfilment of a voidable obligation is relied upon as confirmatory, 
the party so preferring it is called upon only to prove that it was 
«lone voluntarily (in the sense of freely), the modern writers 
agree that lie must, at least in the first instance, also satisfy the 
<ourt that it was done with knowledge of the voidability of the 
principal act and with the intention of confirming. Hnudrv-
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__ ' Ijic-mitinèrif, Dps Oblig. III., No. 2010; 6 Laromhière (18K5), art.
«■'' 1338, No. 37, p. 346; 4 Aubry & Rau, 1902, p. 439, n. 22.

Monthkai. The burden of establishing knowledge by the obligor or debtor 
- of all farts essential to confirmation always rests upon the obligee 

Realty Co. or cm liter, Futier-Herman, Rep. Vho. Confirmation, No. 172. 
Nasally. The inference of knowledge of voidability must lie of actual 

knowledge and not merely of constructive knowledge through 
Ising put upon inquiry and having possession of the means of 
acquiring actual knowledge, 18 Laurent, 630; 7 Rolland des 
Villargues, Notariat, Vbo. Ratification, No. 63-4; Fusicr-Herman, 
Rep. Vlx). Confirmation, No. 132; Dallos (1856), 1, 292. Com
pany Alleard v. Skinner (1887), 36 Ch. D. 145, per I.indley, L.J., 
at p. 188, and per Bowen, L.J., at pp. 192-3. In cases of doubt 
neither the inference of knowledge of voidubility nor that of 
intention to forego the right of rescission will Is1 drawn. 2 Kokin, 
op. eit.. No. 421 ; 2 Brdarride, Traité du Dol., No. 598. Moreover 
tlipre must Is- actual execution; partial execution, however, will 
suffice, 1 Aubry & liau, 1902, p. 442, No. 26; but not a mere 
expression of intention to execute nor mere conservatory or other 
equivocal arts, 29 Demolomlie 778; 6 I-arombière, art. 1338, 

. No. 35; 2 Redarride, No. 600; Fuzier-Hennan. Rep. Vbo. Con
firmation, Nos. 155-165. Compare Morriium v. Cnivernol Marine 
Ins. Co. (1873), L.H. 8 Ex. 197.

It must always he Iwirne iit mind, however, that mistake in 
law affords a ground for relief, under the Civil Codes of France 
and Quebec where it would not avail under English law; art. 1047 
C.C.; 20 Laurent, No. 354; 13 Duranton, No. 682; 10 ihid. 
No. 127; Hnin v. Montreal (1882), 8 Can. 8.C.R. 252, 265, 284.

I propose now to consider slightly more in detail the contention 
of the respondent, doubtfully raised in her supplementary answer, 
but strongly urged at lair, that the acts relier! upon do not import 
confirmation localise, though fully apprised of the facts, she was 
ignorant of her legal rights, and the finding, which she has securer I 
in the provincial courts, that those acts were not voluntary.

The plaintiff’s knowledge at the time she performed the alleged 
acts of confirmation, of the facts upon which her right of rescission 
depends is affirmatively established by admissions of herself and 
her associates. When the options were given and the November 
payment was made, they were fully apprised of the fraudulent 
deception on which they now rely to avoid their contract.
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'flu* requisites of an effectual nmfiri! utiou may Ih* established 
by presumptions an well an l»y direct t< stiii ony. These presump- 
tioiiH n ay Is* founded on tin* nature of the vivo or <lcfvvt in the 
principal obligation and the character of the act preferred an 
confirm at ion. 4 Aubry & Ran i 1902), s. 337, No. 22; 5 Marcadé 
(7th ed.). art. 1338, s. No. I: 2 Solon. Théorie de la Nullité, 
No. 414 it uni. On this |Hiint Laron bière say* (vol. (1. art. 1338. 
No. 39):—

Du rente, leu tribunaux peuvent résoudre par l’appréciation des circon
stances, les deux questions relatives, soit à la connaissance du vice, soit à 
l’intention de le réparer.

La nature du vice qui entache l’obligation ou de l’execution volontaire 
qu’on oppose comme confirmation peut servir elle-même à les résoudre. Tel 
est le cas où, le vice étant personnel et apparent, celui qui confirme ne peut, 
avec apparence de raison prétexter cause d’ignorance, et où les actes d’exécu
tion sont tellement énergiques et caractérisés, qu’il est impossible d’admettre 
qu’il n’ait pas eu l’intention de purger et de couvrir tous vices quelconques, 
en pleine et entière connaissance.

Whether knowledge of voidability will lx* presumed or inferred 
depends upon the nature of the facts of which it appears that 
the obligor was cognisant, i.e., whether they are such that a person 
knowing them would Ih* likely to be aware of the conspuent right 
of rescission, Dalloz, 1853, 2, 223. The presumption of the 
intention to confirm will likewise depend upon the d<*gree of signifi
cance which attaches to the act of ex<ration, 29 Deinolomlx*. 
No. 774. Laurent, vol. 18, No. 620, says that execution by a 
person having ca|>acity to renounce the right of rescission, with 
knowledge of the vice or defect which gives him that right, neces
sarily implies the intention to confirm. Sec also 2 Solon, op. cit. 
Nob. 415,418,420; Rolland de Villargues, Notariat, Vbo. Ratifica
tion, art. 3, No. 58. That such fraud as the plaintiff wras fully 
informed had been practised in this case renders a contract affected 
by it voidable, and givt*s a right of rescission to the party thus 
imposed upon are consequence so well known that it is scarcely 
conceivable that the plaintiff and her associates were ignorant 
of them. Such knowledge is properly presumed (2 Bedarride, 
Traité du Dol, No. 603. Compare Carter v. Silber, [1892] 2 Ch. 
278, [1893] A.C. 360; Camell v. Harrison, [1916] 1 Ch. 328, 341, 
•443, if not conclusively, as it should lx* in the opinion of M. Bedar
ride, at least until lack of it is satisfactorily shewn. That such 
an act of execution of his obligation as voluntary payment to his
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creditor by tlic debtor cognizant of its voidability in ports an 
«‘lection to accept that obligation anil to forego the right of rescis
sion is the view held by all the text writers of repute. Whih 
any act implying intention to renounce the right of rescission 
will, if unequivocal, suffice as confirmation (18 Laurent, 623; 
4 Aubry & Ran. p. 443, n. 31, b., t., & q.; Dalloz, 1887, 1, 228): 
eon'pare Clough v. London A’ North Western R. Co. Ltd., L.R. 7 
Ex. 26 at 34, Demolombe (vol. 29, No. 780) says:— 
l’execution, proprement dite, d'une convention consiste pour le débiteur 
dans le paiement de ce qu’il doit.

Sec, too, 4 Aubry & llau, 1902, p. 442, par. (a); 2 Solon, op. cit. 
No. 427; 18 Laurent, No. 624, Pineau v. La Compagnie Neigeth 
(1914), 22 Rev. Ixig. 154; Fuzier-Herman, Rep. Vl>o. Confirma
tion, Nos. 117, 140. We have in the present case this typical act 
of implied confirmation. Compare Webb v. Roberts (1907'. 
10 O.W.R. 962, 969; Re Shearman (1896), 66 L.J. C’h. 25, 28.

Although some acts of execution accompanied by a clear 
(Fuzier-Hermnn, Rep. Vbo. Confirmation, No. 142, compare 
Mutual Reserve Life Ins. Co. v. Foster (1904), 20 T.L.R. 715). 
protect and reservation of rights will not amount to confirmation 
the intention to confirm may Ih* so unmistakably involved in tin 
act itself that the most formal and explicit, protest cannot, avail: 
Journal <lu Palais, 1829, vol. 22, 2nd pt„ p. 1287; 18 Ijaurcnt 
637; 8 Hue, No. 275; Aubry & Ran. 1902, p. 442, n. 25; 2 8olon. 
op. cit. No. 436; 2 Bedarride, No. 609; Baudry Laçantinèric. 
Des Oblig. III. No. 2005 (2). Hen* we have payment with 
presumed, if not actual knowledge of the voidability of the obliga
tion and without protest or reservation of any kind—a precaution, 
if it could be effectual, of which the absence is not adequately 
«•xplained by the suggests! lack of professional advice. Rain v. 
Montreal, 8 Can. S.C.R. 252, 285-7-9. The very fact of making a 
protest would involve an admission that the obligor knew of the 
voidability of the obligation, and that her act of payment was of 
a nature implying an intention to confirm.

The pmsumption of intention to eonfirm arising from dealing 
with the property as owner—giving options upon it or creating 
exclusive agencies to sell it—is in English law equally as strong as 
that arising from payment. In Vigers v. Pike (1842), 8 Cl. & I. 
562, at 650-2, 8 E.R. 220.1»rd Cottenham said:—
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In a raw- dp|M-ndmg u|M>n alleged murepreaentatiou as to the nature and 
value of the thing purchased, the defendant cannot adduce more conclusive 
evidence or raise a more effectual bar to the plaintiff's case than by shewing 
that the plaintiff was from the I>egilining cognizant of all the matters com
plained of, or, after full information concerning them, continued to deal with 
the pro|ierty. ... As parties to these transactions and cognizant of the 
facts during the time they were acting u|)on the arrangement now coni|ilained 
of, using and appropriating the property they derived under it, they, as such 
company, are precluded from asking any relief to wliich they might other
wise have been entitled, I confine my observations to the part of the relief 
which prays the rescinding of the transactions.

St*», too, Camfùi'U v. Fleming (1834), 1 A. <V K. 40, 110 F.R» 
1122; Ex. jxirte Brigg« (1800), L.R. 1 Ktj. 483. (’on'pan» Baudry- 
Lneantinèrie, Des Ohlig. III. No. 1001 (of, 20 D» liiolon U-, No. 
782, and 6 Larombière, art. 1338, No. 44.

In Fnglish law we are familiar with these presumptions, 
lndetsl, F.nglish jurists an» perhaps in some east's inclined to 
regard them as et inclusive more readily than the French. 
Instances have just lieen referred to. Others art» to Ik* found in 
such eases as C arter v. Sillnr, [1802] 2 Ch. 278, 280, 288; ( 18113] 
A C. 300; Cornell v. Harrison, |I010[ I Ch. 328, 341, 343; Sedilon 
v. North Eastern Salt Co., [1005] 1 Ch. 320, 334 : Croft v. I Aim ley 
(1858), 0 H.L.C. 072, 705, 10 K.R. 1459.

No doubt there are several lending text writers who incline 
to the view that notwithstanding the presumption in favour of 
confirmation which arises from acts such as we are dealing with, 
where the voidability of the obligation is obvious from facts 
known to the obligor, a bare allegation in his plea that he was 
ignorant of the legal effect of those facts ujxm his obligation 
or of his right to rescission, or of the confirmatory ojieration of 
his own sulisequent acts, casts upon the obligee the burden of 
proving by positive testimony that the obligor was in fact fully 
cognizant of all these matters. 18 Laurent, 032, 3 ; 050-1, 2; 
Baudry-I^acantinèrie, Des Ohlig. III. No. 2111. I am, with 
respect, unable to accept that view. It would render the estab
lishment of tacit or implied confirmation impracticable. The 
reasoning of the writers who uphold the contrary opinion (4 Aubry 
& Rau, 1902, p. 440, n. 23; 0 Larombière, art. 1338, No. 38; 2 
Bedarride, Traité du Dol, No. 003; Fuzier-Herman, Rep. Vbo. 
Confirmation, Nos. 130,137, 177) commends itself to my judgment, 
and is, I think, more in harmony with the view taken by the 
Judicial Committee in the Brunet case, [1909] A.C. 330. M.
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Solon (2 No. 415, p. 375 to No. 420, p. 383), would preclude the 
obligee in eases of apparent or patent voidability from setting up 
error of law in answer to a plea of confirmation. He will not Ik* 
allowed to prove that he was unaware of the voidability unless 
he can shew some error of fact. Rut it is otherwise in eases of 
concealed or latent voidability.

In the footnote to the report of Lenoblc v. Lenoble in Sirey. 
I860, p. 35, we find the following:—

L’exécution d’un acte nul jwut avoir été consentie dans des circonstances 
et dans des termes tels que la preuve de la connaissance de la nullité paraisse 
en ressortir; c’est, alors à celui qui prétend que cette connaissance n'existait 
pas à prouver son allégation, surtout quand il s’agit d’une nullité de droit, 
comme celle dont se trouvait viciée la donation attaquée dans l’espèce. Il 
peut arriver, au contraire, que rien n’indique que la cause de nullité ait été 
connue de celui qui a exécuté l’acte nul ; et alors, c’est à celui qui prétend 
qu’il y a ratification à prouver que la ratification a eu lieu avec connaissance 
de la cause de nullité.

In English jurisprudence the line Ix'twcen mistake in law and 
mistake in fact is not so clearly and sharply drawn in injuity as at 
common law; Danicll v. Sinclair (1881), 0 App. Cas. 181, 190. 
Rut six* Stanley Eros. Ltd. v. Corporation of Nuneaton (1913). 
108 L.T. 980. 990, 992. A mistake in regard to a legal right 
dependent upon the doubtful construction of a grant or will, or 
having an obscure or uncertain legal foundation, will bo a ground 
for relief in equity (Earl Rcauchamp v. Winn (1873), L.U. 0 H.I.. 
223. 234: Lively v. Lively (1827), 3 Hubs. 287, 38 E.R. 583: 
McCarthy v. Dccair (1831), 2 Russ. & Mv. 614, 39 E.R. 528). 
w hile ignorance of the legal consequences of known facts dependent 
upon a well-established rule of law will not (Cornell v. Harrison 
[1910] 1 <"h. 328. 343; Midland G. IV. R. Co. v. Johnson (1858), 0 
H.L.r. 798, 10 E.R. 1509; Worrall v. Jacob (1817), 3Mer.250 
271, 30 E.R. 98: Harman v. Cam, 4 Vin. Abr. .387, pi. 2) unless 
it is so gross as to warrant an inference of imbecility, surprise, 
or blind and credulous confidence calling for the protective inter
vention of a Court of Equity (Story’s Equity, 2nd Eng. ed., as. 122. 
124, 128), or is accompanied by other circumstances affording 
equitable grounds on which relief should be granted. Royers v. 
Ingham (1870), 3 Ch. D. 351-357. (Rut see criticism of the 
distinction l>etween well-known and other rules of law, in Story’s 
Equity, 2nd Eng. ed., ss. 126-7, when- it is suggested that a 
distinction t>etwreen action taken in entire ignorance of title or
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right and action when there is doubt or controversy rests on more 
solid foundation.) It. may be necessary in some eases of private 
rights of the class dealt with in Beauchamp v. Winn, L.R. h ILL. 
223. to prove affirmatively that the party alleged to have confirmed 
a voidable obligation had actual knowledge of his lights (Cockerell 
v. CholmeUy (1830), 1 Russ, it My. 418, 425, 39 K.R. 101, (1832), 
1 Cl. & F. 00, 0 E.R. 839); but ordinarily the presumption is 
that every |>erson is acquainted with his own lights. (Story, 
2nd Kng. ed., s. Ill; Lindsay Petroleum Co. v. Hurd ( 187-1), 
L.R. 5 P.C. 221. 241 ; La Banque Jacques ('artier v. La Banque 
IVKparyne de la Cité et du District dc Montreal (1887), 13 App.Cas. 
Ill, 118.

Such mistakes are not commonly easy of clear proof, and courts of equity, 
in assuming to correct alleged mistakes, must of necessity require the very 
clearest proof, lest they create errors in attempting to correct them. There 
is, too, great opportunity for the practice of fraud through alleged mistakes 
of law, when courts listen readily to such grounds (Story, 2nd Eng. ed., p. 83, 
s. 138a).

Assuming, as is the view of MM. Laurent and Baudry- 
Dicantinèrie, that the presumption juris et de jure that everybody 
knows the law exists only in regard to matters of public interest, 
and does not ordinarily apply to matters of merely private right 
(compare Cooper v. Bhibbs (1807), L.R. 2 H.L. 149, at p. 170, 
knowledge of private rights, .as a presumption of fact, may and 
should be inferred where, as here, the circuit stances are such 
that an ordinary man of the world would have been aware of 
those rights. (Cornell v. Harrison, . 328, 343.) When
with that knowledge an obligor does an act in fulfilment of a 
voidable obligation of a nature which ordinarily implies an inten
tion to accept the obligation and to forego any right of cancellation 
or rescission (the payment made by Mme. Sarault, and the options 
given to Mme. Bouthillicr and the Charruau Realty Co. were 
undoubtedly such acts), the intention to confirm should also Ije 
inferred. In some cases these inferences may Ik* so cogent that 
an assertion of error in law made to rebut them will not Ik* tolerated. 
But the weight of authority favours the view that to an alleged 
confirmation error of law may usually be set up as an answer 
though proof of it lies upon the person alleging it ami may lx* ver\ 
difficult.

As Demolombe puts it (vol. 29, No. 775):—
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A supposai maintenant que le débiteur puisse fournir la preuve que 
l’erreur de droit, dans laquelle il ôtait, a eu pour résultat d’empêcher l’effet 
eonfinnatif de l’exécution de l’obligation, du moins est-il nécessaire qu’il la 
fournisse.
See, too, Rednrride, No. 003; Fuzier-Herman Rep. Vbo. “Con
firmation," No. 130; Bain v. Montreal, 8 ('an. S.C.R. 252, 282.

Ah already |x tinted out it is very doubtful whether the plainti4t 
lias, in her pleading, alleged error of law on her part. It is certainly 
impossible from her answer to the defendant's supplementary plea 
to determine in what respect she has alleged that she was ignorant 
whether of the legal consequences of fraud, of her right of rescission, 
or of the confirmatory effect of the acts now invoked against her. 
Theiv is really no evidence that she was not fully inform»*! as to 
all these n utters, and there is nothing to shew that her conduct 
was determined by any mistake as to her legal rights. Stone v. 
(iodfrey, 5 De (LM. & (1. 7ti, 90. Under these circumstances tin? 
contention that what she did does not amount to continuât ion 
localise of error of law on her part, in my opinion, fails.

The evidence in support of the finding that the alleged con
firmatory acts were not voluntary is very slight indeed. In view 
of the proof that the facts as to the fraud of the defendant were 
fully known to the plaintiff and the presumption of her knowledge 
of the voidability of her contract and of her consequent legal 
rights (Fuzier-Herman, Rep. Y1k>. Confirmation, No. 119; 18 
Laurent, C31-3; 8 Hue, 274) and of the undoubtedly confirmatory 
character of her subsequent acts, the only aspect of voluntary 
execution still to lie considered is whether the plaintiff was subject 
to such pressure that in doing the alleged acts of confirmation she 
•’cted under constraint and, therefore, not voluntarily.

No action to compel payment was brought either against the 
plaintiff or against any of her associates: nor was any such action 
threatened. The* secretary of the* defendant company merely 
telephoned to the plaintiff notifying her that her second payment 
was due. She asked him to call at her house anti upon his doing 
so, without complaint or protest, gave him her cheque dated 
Novemlier 22, 1912, for $148, the amount for which he asked. 
The fraud had then lieen fully known for some time. It had been 
considered at more than one meeting of the syndicate. At these 
meetings the deception practised was discussed, and at one of 
them Mne. Ressettc, a sub-agent of the defendant, and MM
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Uuigelivr st11 Beauchen in, its agents who were pivsent, were 
charged .vitIt the deceit of whivli the purchasers complained. 
Tin* chief pui*|w'sv of these i! u tings, however, seetrs to have l icon 
to consider the possibility of selling tlie profierty on terms which 
would Ik1 profitable, or would at least save the memliers of the 
syndicate from less. At one of them Isaie Denis, a mendier of 
the syndicate, tells us that, in reply to Mine. Bessette, who urged 
them to hold out for$25,(X)0 (th« ir purchase price had l»c( nÜFHMHM)), 
he said: “If you can find $20,000, sell as fast as you can.*'

Mine. Vasa vaut, another member, shaking of the third meeting 
of the syndicate held at the residence of M. Denis, on Oetolier 3, 
1912, says that it was called to discuss the In-st means of getting 
rid of the lands as quickly as possible; that Mine. Bouthillier 
was urged to undertake the sale of the property, that she was 
unwilling to do so but that she finally yielded to the pressure of 
the members of the syndicate and accepted a written option or 
authorisation to sell as agent which the meinlienB of the syndicate 
signal. Mine. Bouthillier contint s these statements. When 
giving evidence several memliers of the syndicate denied having 
given this option. But when Mine. Bouthillier produced the 
document Issuing their signatures they found themselves obliged 
to admit it. The plaintiff was one of the signatories. They had' 
previously engaged Mme. Bessette to sell on their liehalf. Pur
suant to the mandate given her, Mme. Bouthillier, with the 
concurrence of memliers of the syndicate, on October 31, placed 
the property in the hands of the Vharruau Realty Co. with an 
exclusive right of sale. It is true that Mme. Sarault says in a 
vague and indefinite way that the reason she made the payment 
of $148 in November was because she feared that if she did not 
make it she would lose the $1,000 w hich she had already put into 
the property. But upon all the evidence it is, I think, reasonably 
clear that the memliers of the syndicate who had Ixiught for 
speculation, although they knew they had a right of rescission, 
deliberately decided to hold the property in the hope of realising 
a profit by selling it, and the plaintiff paid her second instalment 
rather for this reason than liecause of any duress or pressure1 due 
to the forfeiture clause in the contract. The suggestion of con
straint seems to have lieen an afterthought.

1 an unable to find in the evidence proof of such pressure or
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constraint as would vitiate the acts of confirmation relied upon or 
would justify a court, in finding that they were not performed 
voluntarily. Certainly pressure due to fear of litigation or of 
losing the money already invested was not the sole inducement 
for the giving of the agency or option to Mine. Bessette, and 
afterwards to Mme. Bouthillier. The ]M>ssihility of disposing 
of the property to advantage affected the action of the syndicale 
in taking l>oth these* steps.

In a number of the French authors we find it stated that, the 
execution of an obligation cannot Ik* considered voluntary where 
it has taken place in order to escape action or suit by the creditor 
(pour échapper aux poursuites exercées par le créancier). Aubrx 
et Rau (1902), p. 443; 29 Deniolomlx*, No. 777; Fuzier-Herman, 
Rep. Vbo. Continuation, No. lf>4. Ind<*ed Baudry-Lacantinèrie 
(Des Oblig. III., No. 2005) says that “moral pressure” will 
suffice to render an act of execution involuntary. As an instance 
of such pressure, however, he gives an action or suit by the creditor.

Bedarride very forcefully and effectively combats the view 
that the mere threat, or even the actual institution by the creditor, 
of an action to compel performance, to which the debtor knows 
he has a complete defence (er hypothec that is the cast* here), can 
amount to such pressure or constraint as will render his execution 
of a voidable obligation ineffectual as confirmation. Traité du 
Dol. II.. No. (104-5. S<>v, too, Haiti v. Montreal, 8 (’an. S.C.R. 
252, 284 et serj.

Larombière (vol. 0, art. 1338, No. 41), says:—
41. L’exécution doit enfin être volontaire, c'est-à-dire qu’elle ni doit 

être ni surprise par dol, ni arrachée par violence, ni forcée par les voies de droit 
Elle ne serait pas volontaire si elle était entachée de vices qui invalident le 
consentement, ou si elle n’avait eu lieu qu’ à la suite et en exécution d'une 
poursuite judiciaire ou d'une constrainte legale, ou dans le seul but de s’y 
soustraire.

Sec also 8 Toullier, No. 512.
Payment under, or to escape process of law, is the typical 

instance of |M*rfomiancc under legal compulsion. Short of this 
there may lx* constraint of law. or “moral violence” sufficient to 
destroy the freedom of consent or lilierty of action essential to i 
voluntary act, Story's Equity (12tii ed.), s. 239. But the mere 
presence of a forfeiture clause in an agreement known to be vitiated 
bv fraud in my opinion cannot, at all events, in the absence of
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evidence that the obligor was ignorant of her legal position and 
rights, warrant the conclusion that such significant acts of 
execution as the payment of purchase1 money and dealing with 
the land under the contract in a manner consistent only with 
an affirmance of it, unaccompanied by protest or reservation of 
any sort, were done involuntarily.

The peculiar position of Mme. Bessette, who, while acting 
as a paid sub-agent for the vendors, i>osod before the members 
of the syndicate as a fellow-purchaser, having interests with their 
own, might have afforded the plaintiff another ground for rescis
sion. But she does not allege these facts in her declaration and, 
although evidence of them was given at the trial, they were not 
alluded to in the judgments either in the trial court or in the 
Court of King's Bench. Presumably in those courts, as here, 
they were not urged as entitling the plaintiff to relief. There is 
nothing to shew when the members of the syndicate first learned 
of Mme. Bessette’s sub-agency. It may lie that it was known 
to them when the confirmatory acts relied upon were done, and 
if so, it would, of course1, be affected by those acts in the same way 
as the misrepresentations on which the plaintiff has based her claim.

I am, for these reasons, with great resect, of the opinion 
that this appeal should lie allowed with costs in this court ami 
in the Court of King's Bench, and that judgment should lie entered 
for the defendant disn issing the action with costs.

Appeal dismisHed.

laba v. McGovern.
Sovu Scotia Su/nreme Court, Harris, C.J., and Russell, Langley, Drysdalc and 

Mellish, JJ. December 21, 1918.

Landlord and tenant (§ II I)—30)—Lease of premises—One year—
Option of continuing—Notice uy landlord to quit—Tenant
CONTINUING AFTER YEAR—OCCUPANCY UNDER OPTION—OvER-
holdinu Tenant's Act R.H.N.8. 1900. c. 174.

The plaintiff leased certain premises to the defendant "to have and 
to hold . . from the first day of May for the term of one year
next ensuing . . . with the option of continuing the lease from year
to year until one or the other give notice in writing to quit 3 calender 
months previous to the termination of any year.” Prior to the end of the 
year the plaintiff gave the defendant 3 months’ notice to quit ; the tenant 
held beyond the year without giving any notice of his intention to remain. 
The court held that the defendant must he taken as remaining under 
his option (of continuing the lease) and was not an overholding tenant, 
within the meaning of the Ovcrholding Tenant's Act, lt.S.X.S. 1900, 
c. 174.
3S—44 D.L.R.
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Held, also, that the plaintiff had no right to give the notice he hail

[Waring v. King (1841), 8 M. & W. 571, 151 E.R. 1160; Ferguson v.
Cornish (1760), 2 Burr. 1032, 97 E.R. 691, considered.]

Appeal from the judgment of Ritchie, E.J., sustaining the 
judgment of a County Court Judge on an application under the 
Overholding Tenant's Act, R.S.N.S. 1900, c. 174.

R. //. Murray, K.C., and R. W. Russell, for plaintiff, respond
ent.

Harris, C.J.:—I agree with the decision of Mellish, J. I 
only wish to add that there are many American cases holding the 
option to he well exercised by the lessee? continuing in possession 
in a case such as this where the agreement or option does not 
specifically require notice.

One of the leading cases in the United States is that of Delash- 
man v. Retry (1870), 20 Mich. 292, in which the premises wen- 
leased “for the term of 1 year with the privilege of having the 
same 3 years at the same rent and at the option of the lessee." 
The tenant remained in possession for one year and five days, and 
an action was brought to recover possession on the ground that 
remaining in possession of them was not an exercise of the option 
to hold them longer than 1 year. The court said, p. 297:—

Upon principle it would certainly seem that the actual continuance of 
such occupation was the best and most conclusive evidence of his intention 
to continue. And as it was at his option to have the term expire at 1 year or 
3 years, and he had . venanted to deliver up possession at the end of the 
term; but one inference could legally and properly be drawn from such con
tinuance after the year, viz., that he intended to continue rightfully accord
ing to the term i Ids lease rather than wrongfully in defiance of its pro
visions.

This cMc lias been followed in many of the States and. so far 
as I can ascertain, has never been disapproved.

See Tcrstegge v. First German Mutual Benevolent Society (1883). 
92 Ind. 82, 85; Cusack v. Gunning System (1903), 109 111. 588; 
Kimball v. Cross (1884), 136 Mass. 300; Wood on Landlord and 
Tenant 678.

The reasoning of the court in Delashman v. Rerry, 20 Mich. 
292. commends itself to my judgment, and I adopt it.

I agree that the appeal should be allowed with costs.
Russell, J.:—I agree with the opinion of Mellish, J.
Mellish, J.:—The plaintiff let to the defendant certain 

premises in writing, dated 1st May, 1917:—
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To have and to hold the premises . . . from the first day of May
for the term of 1 year then next ensuing . . . with the option of con
tinuing the lease from year to year until one or the other give notice in writing 
to quit 3 calendar months previous to the termination of any year.

Previous to the end of the year the plaintiff, apparently con
struing the lease as meaning that the tenancy was for 1 year and 
so on from year to year unless one or the other gave notice in 
writing to terminate the same 3 months liefore the termination of 
“any” year (including the first), gave the defendant notice on 
January 3, 1918, to vacate on April 30 following.

The tenant held beyond the year without apparently giving 
any notice of his intention to remain (although there is no evi
dence of that fact). Proceedings were then taken Indore the 
County Court Judge to expel the tenant as overholding. Then 
the plaintiff apparently relied solely on the sufficiency of his 
notice to quit. The County Court Judge held the notice to Ik* 
had; but he also held that no notice was necessary, and that the 
clause giving the tenant the option to continue after the veer was 
repugnant and void. The latter ground was not put forward 
liefore this court, nor, apparently, Indore Ritchie, J., from whose 
decision an appeal has Iteen taken to this court. The latter judge 
reviewed the proceedings of the County Court Judge under pro
ceedings taken for that purpose by the defendant under the Over
holding Tenant's Act. On this review the )X)int was raised, 
apparently for the first time, by the plaintiff that the tenant had 
not exercised his option. Ritchie, E.J., so found, and dismissed 
the defendant's application and decided that a notice to quit was 
unnecessary.

In my opinion, the defendant was not overholding. Under 
the express terms of the lease he had the right, if he chose, to 
remain as a tenant from year to year, and I think lie must lx1 
taken to have so remained in the exercise of this option and not 
as a trespasser. Waring v. King (1841). 8 M. & XV. 571. 1.51 
E.R. 1166.

In this cast1 the defendants took certain premises of the plain
tiff for 9 months with the option at the end of that time of taking 
a lease for 7, 14, or 21 years. Before the 9 months expired, or at 
the end of the 9 months, as found by Abinger, C.J., the defendants 
let the premises to a coal company for a period extending 6 months 
beyond the 9 months, but made no application for a lease. At

N. 8.
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__ the expiration of a year following the 9 months the plaintiff sued
8. ('. for a year’s rent and in the trial before Gurney, B., with a jury,
Lama recovered judgment. A motion for a new trial was made More

.. .*■ Ixml Abinger, C.B., and Gurney ami Holfe, BB. Lord Alfinger
MttiOVKKN. * *

(\B.. in giving judgment, said (p. 574), after stating the faets as
MeUixIi. J.

In what capacity, then, in the plaintiff to look to the defendants? Not 
as trespassers, but as tenants, having exercised their option under the original 
contract by communicating an interest to other parties.

Gurney, B., concurred. 1 cannot understand the reasoning 
could have l>ccn any different if the tenants had continued to 
hold on then:selves.

Counsel there contended for the defendants that, in order for 
the plaintiff to succeed, the defendants must Ik* inferred to Im- 
tenants from year to year, which was impossible, as the original 
agreement was for 9 months only. Dealing with this contention, 
Holfe, B., says (p. 574) :—

It is not necessary to infer anything so preposterous. Here is not only 
an agreement for 9 months, but the parties come in with an option to be 
exercised at the end of that lime of taking the premises for 7, 14 or 21 years. 
Then, after the 9 months what do they do? I think they continue in the 
occupation for a year; not indeed by themselves, but by the Talacre Coal
Co.

I xml Abinger, C.B., then adds, evidently referring to the same 
contention and to the remarks of Holfe, B.:—

I quite agree to the law that if a party takes premises for a certain time 
and holds over, he docs not thereby necessarily liecome tenant from year to 
year, unless something occurs to shew the existence of a new contract. 
(Meaning obviously a contract different from that contained in 
the original lease.)

The ease of Fnguson v. Cornish (1760), 2 Burr. 1032, 97 K.H. 
691, is instructive.

There the least' was for “7, 14. or 21 years as the leasee should 
think proper.” This was held to 1m* a good lease for 7 years at 
least, and Ix>rd Mansfield stated in regard to it, as appears from 
a note in 3 T.H., p. 463, 100 E.K. 678:—

It was at least a lease for 7 years; then if he continues it is for 14 years; 
if at the end of that time he still continues, it is for 21 years.

If Ixml Mansfield had Ihmmi of opinion that it was necessary 
for the tenant to give notice of his intention to continue (as con
tended for the first time apparently in this appeal) he certainly 
would have said so.
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It is a dear intimation on his part that the lessee would validly 
exercise his option simply by continuing and indeed, there, as in 
the present case, it is the only way by which the tenant could 
exercise it.

This case, of course, must be distinguished from those in which 
the lessee lias to do something before he has the right to exercise 
his option, such as to give notice or apply for a renewal.

There is a statement in the case of Leui.s v. Stephenson ( 1898), 
07 L.J.Q.R. 290, where a tenant held for a term of 3 years “with 
the option of renewal," and the lease was silent as to the time 
when the renewal should lie made or applied for, that the option 
should lie exercised within a reasonable time before the expiration 
of the term. The alxive statement made by Bruce, J., is said to 

• lx* clearly unnecessary to the decision of that east*. (Foa on 
Landlord and Tenant, 4th ed., p. 310, note d.)

But that is not this case. Here, the option is expressly “of • 
continuing the lease,” which, as already pointed out, could only 
l>e exercised at the conclusion of the antecedent term.

In my opinion, the tenant in the present case was under no 
obligation to apply for a renewal at all. The least* was to extend 
for a further period if the lessee so desired, and. in my opinion, 
there is no implied condition that he should give any notice of 
such desire, or, indeed, that such desire should exist before the 
expiration of the year. Such an implication would, I think, be 
in violation of the express terms of the lease which gives the 
option expressly to the tenant ‘‘to continue the lease"; that is, 
stay on after the year has elapsed without any fetter or condition 
annexed to such right. Set1 Brewer v. ('onqer (1900), 27 A.R. 
(Ont.) 10, and cases there cited.

The case of Lindsay v. Robertson (1899), 30 O.R. 229, was 
cited as authority for the proposition that the holding of the keys 
by a tenant for a few days lieyond the original term, and the 
liossession of a sub-tenant thereafter of a part of the demised 
premises, were not sufficient to constitute an exercise* of the 
tenant's option to renew. This text-liook statement is not borne 
out by a perusal of the case, which shews that, before the expira
tion of the term, the tenants expressly notified the landlord more 
than once that they did not intend to exercise their option and 
that the landlord was at liliertv to re-rent the promises.

N. 8.
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N. 8.

h. c.

McGovern.
Dryedale, J.

It follows from what has l**en said that it is unnecessary to 
consider whether the notice to quit is good or not, as in my opinion 
the landlord had no right to give it.

The appeal should lx* allowed with costs.
Drybdale, J.:—On appeal from Ritchie, J. In this case there 

was a least* for a term certain, viz: one year with the option to 
the tenant of continuing the lease from year to year. The option 
was not expressly exercised and the landlord took proceedings 
against the tenant after the year for overholding. The judge held 
that mere overholding was not an exercise of the option and agreed 
with the conclusion of the County Court Judge, Patterson, in this 
respect. I agree with Ritchie, J., and would dismiss the appeal. 
Here the* tenant had a lease for a year certain with the option of 
continuing the lease from year to year. “Option” means the 
right, power, or lilx*rty of choosing. The tenant did not exercise 
this right, hut simply held over after the year. Nothing took 
place that can or could he construed as exercising the liberty of 
choosing. This was the right of the tenant, and could only lie 
exercised by him. He did not do it and cannot now claim to In* 
a tenant from year to year, a position that was quite open to him. 
had he on any reasonable notice availed himself of his right of 
choosing. I notice in the leading ease ( Waring v. King, 8 M. & 
W. 571, 151 E.R. 1166) relied upon for the appellant, a striking 
remark of Lord Abinger, C.B., where, in dealing with the ease 
liefore him, he says (p. 575):—

I quite agree to the law that if a party takes premises for a certain term 
and holds over he does not thereby necessarily become tenant from year to 
year unless something occurs to shew the existence of a new contract.

Why this sound statement of the law should l>e treated as 
having reference to a contract different from that contained in 
the original lease, I know not. Here the contract expressly pro
vided the tenant had the option and right of converting his term 
into a year-to-year contract. He failed to do this, and so failing 
he must, I think, be held to his term.

Longley, J., concurred with Drysdale, J.
Appeal allowed.
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MORROW CEREAL CO. v. OGILVIE FLOUR MILLS CO.
Supreme Court of Canada, Davie*, Id my ton, Anglin and Brodeur, JJand 

Falconbridge, C.J., ad hoc. OcUtber 9, 1918.

1. Appeal (| VII A—290)—Questions op fact—Credibility of wit
nesses—Finding of trial judge—Reversal.

When a question of fact dermis upon the credibility of witnesses, 
an appellate court will not reverse the finding of the trial judge who 
has had the advantage of seeing and hearing such witnesses.

2. Damages (| 111 P—340)—Contract—Repudiation—Breach—Meas
ure OF DAMAGES.

Where there has been a repudiation of a contract for the sale and 
purchase of goods, which has been treated as a breach, the measure of 
damages is the difference between the contract price and the market

K're, on the date of the breach. Where, however, the breach occurs 
ore the date of deliver}’, the party treating the repudiation as a breach 

is not required to take the risk of purchasing other i aids before the 
date of delivery at a higher price than that named in the contract and 
so exposing himself to loss should the price decline before the date of 
delivery, although he must do what is reasonable to decrease the damage. 

[Roth v. Tayaen (1896), 12 T.L.R., referred to.)

Appeal and cross-appeal from a decision of the Appellate Statement 
Division of the Supreme Court of Ontario, 39 D.L.R. 463, varying 
the judgment at the trial in favour of the plaintiffs (respondents).

Harcourt Ferguson, for appellant.
Davies, J., concurred with Anglin, J. DaviM.j.
Idington, J. (dissenting) :—The appellant's place of business idiagton. j. 

was Toronto, where he carried it on under the min e of Morrow 
Cereal Co. The respondent’s was in Montreal. One Weeks, a 
sales’ agent so called of the latter, and appellant travelled on a 
train from Montreal to Toronto and being engaged in the like 
business of dealing in flour had naturally a conversation relative 
to prices of a certain brand of flour which went so far as the 
appellant naming a price he was likely to agree to for sale to 
respondent of a large quantity thereof for future delivery.

They parted at Toronto on the morning of Oct. 13, 1916; 
appellant stopping there and Weeks going on to Ixmdon.

On the afternoon and evening of same day they had ’phone 
conversations which led to the appellant sending Weeks the 
following telegrams:—

Toronto, Ont. Oct. 13-16.
J. E. Weeks, Esq.,

Tecumseh House, London. Ont.
We confirm sale six thousand bags October shipment four thousand 

November seven five bulk Montreal also your giving us until to-night on ten 
thousand more at seven dollars Montreal thanks.

39- 44 D.L.R.
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Mills Co.

Idington, J.

CAN. Toronto, Ont., Oct. 13th, 1916.
^ ç J. E. Weeks,
_!__! Tecumseh House, London, Ont.

Morrow Book ten thousand bags seven dollars bulk Montreal October November
Cereal Co. shipment our option.

Ogilvie He further sent respondent on same and next day respectively 
the following:—

Confirmation of sale, Morrow Cereal Company.
Toronto, Oct. 13th, 1916. 

No. 1552.
To: The Ogilvie Flour Mills Co., Ltd.
Address: Montreal, Quebec.

Date wanted, see below.
Price Per

10,000 98’s -90% Patent Ontario Winter Wheat Flour............... $7.05 Bbl.
Bulk Basis Montreal.

Date of Shipment:
6,000 bags—October,
4,000 bags—November,

m

*’ fjj

10.000 bags.
Morrow Cereal Company, Per “Morrow.'

Confirmation of sale, Morrow Cereal Company.
Toronto, Oct. 14th, 1916, No. 1553. 

To: The Ogilvie Flour Mills Co., Ltd.
Address: Montreal, Que.

Date of shipment (November)
10,000 bags 90% Patent Ontario Winter Wheat Flour,

$7.00 Bbl.
Bulk Basis Montreal.

Morrow Cereal Company, Per “Morrow.” 
The respondent sent, on Oct. 23, 1916, the following letter:— 
We attach herewith copy of bill of lading covering 20,000 empty bags 

which we forwarded to you on the 19th inst., to cover our orders 279 and 280 
which are being mailed to you to-day under separate cover, 
and on san:e day wrote the following letter with the enclosures 
which follow it as hereunder:—

We beg to confirm exchange of wires:—Received: “Kindly confirm sale 
of oatmeal feed quick.” Sent: “Sorry too late to confirm. Very best could 
do would be one car at twenty-three. Heavily oversold.”

Also we herewith attach our confirmations of our recent purchase of flour 
from you. We are pleased to advise the empty bags in which to make sliip- 
ment of this flour went forward to you last Friday per S.S. J. H. Plummer, and 
we would caution you to be very careful to number these different bags from 
the different mills as outlined during the writer's recent interview with you.

We are sorry you did not wire us on Saturday with reference to the oat
meal feed as promised, as we only concluded a sale of oarmeal feed at $24 a 
ton on Saturday afternoon, believing you were not going to be able to handle
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We are now asking everybody $24 and confining our sales to small lots 
in mixed cars, as we are so heavily oversold we cannot take cure of any more 
straight cars, neither do we hope to be able to do so much before the 1st 
January.

J. E. Weeks, General Sales Agent. 
Enclosed in letter of 23rd October, 1916.

Order No. 279.
Original Oct. 14th, 1916.

The Ogilvie Flour Mills Co. Limited,
Purchasing Department, Montreal, Que.

To Morrow Cereal Co., Toronto.
We beg to confirm purchase of the following goods:—
Quantity 10,000 bags.
of 90% Patent Ont. Winter Wheat Flour, at seven dollan [ cents 

per barrel of 196 pounds.
Inspection usual.
Delivery November.
Basis of purchase f.o.b. Mill Montreal Bulk.
Ship to Ogilvie's City Mill Sdg., Montreal.
Per Grand Trunk delivery.
Terms cash on acceptance of goods.
Payment in..........................................funds.
Special terms (if any).
Buyers to have privilege of inspecting cars before paying draft. Your 

confirmation of sale No. 1553.
The Ogilvie Flour Milia Co. Limited.
Per....................................................................

Please quote above Order No. on your invoice. Goods bought on grade, 
or sample, not accompanied by official insertion certificate, must be subject 
to our examination before payment of draft.

Enclosed in letter of 23rd October, 1916.
Order No. 280.

Original Oct. 13th, 1916.
The Ogilvie Flour Mills Co , Limited.

Purchasing Dept., Montreal, Que.
To Morrow Cereal Co., Toronto.

We beg to confirm purchase of the following goods:—
Quantity 10,000 bags.
of 90%. Patent Ont. Winter Wheat Flour at seven dollars and five cents 

per barrel of 196 pounds. Inspection usual. Delivery 6,000 bags in Oct. 
4,000 bags in Nov. Basis of purchase f.o.b. Mill Montreal Bulk.

Ship to Ogilvie’s City Mill Sdg., Montreal.
Per Grand Trunk delivery.
Terms cash on acceptance of goods.
Payment in..............................................funds.
Special terms (if any).
Buyers to have privilege of inspecting cars before paying draft. Your 

confirmation of sale No. 1552.
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Idlegtoa, J.

The Ogilvie Flour Milia Co. Limited. 
Per................................................................
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Please quote above order No. on your invoice. Goods bought on grade, 
or sample, not accompanied by official inspection certificate, must be subject 
to our examination before payment of draft.

On receipt of the foregoing the appellant wired as follows :—
Toronto, Ont., Oct. 24, 1916.

The Ogilvie Flour Mills Co. Ltd.
Montreal, Que.

Your acceptance of flour received this morning twelve days after our 
offer sorry too late heavily oversold. Morrow Cereal Co.

To this respondent same day replied as follows:—
Montreal, Que., Oct. 24, 1916.

Morrow Cereal Co.,
Toronto, Ont.

What does your telegram of even date mean? We do not understand it.
The Ogilvie Flour Milu*.

The respondent brought this action on November 7, 1910, 
founded upon part or whole of the foregoing if applicable.

The respondent contends that the appellant's messages from 
Toronto to Weeks form the contract, when read in light of the 
conversations had between him and Weeks.

Obviously, it would have some difficulty in making thereout 
alone a contract complying with the Statute of Frauds and it falls 
back upon the confirmation of the contract sent by appellant 
directly to the respondent at Montreal. If there were nothing 
more in the case, ns the courts below evidently have held, then- 
might not be much difficulty in respondent's way. Rut there are 
a number of things in the conversations leading up thereto in 
regard to which the appellant and Weeks differ.

I shall not dwell thereon for I cannot, in my view of the whole 
case, get rid of the opinion I have formed that the letter of the 
resjxmdent and the enclosures therein which are specifically 
referred to as “our confirmation of our recent purchase of flour 
from you” were intended to form part of the contract from 
respondent's point of view as originally conceived.

It was clearly the result of the well-understood mode of doing 
business between them that each party should so express its under
standing in writing otherwise no such communications would have 
been resorted to or liave existed.

But for some such system the obvious result would be, that he, 
sending a telegram or letter merely as result of a prior oral bargain, 
would be bound in law, whilst the other would not.

*♦ is idle to argue that such contracts are possible and that such 
a one-sided method of bargaining often does occur.
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It is not a method, I imagine, of very extensive use. It is too 
alisurd for business n en dealing in commodities of daily fluctuating 
value to act upon as a rule.

However, all that may lie with others, I am clearly of the 
opinion that such loose n et hods of business formed no part of the 
daily method followed by those litigants.

The appellant, in compliance with the sane and safe way, did 
not treat his telegram to Weeks as ending the business, but sent 
the eonfim atory and explicit statement of the contract to the 
respondent's head office in Montreal, and its replies thereto set 
forth in the enclosures of 13th and 14th ( Holier respectively, 
were doubtless fran ed on the days they liear date for the purpose 
of living despatched to the appellant but by solve oversight were 
delayed until Weels had returned to Montreal and happened to 
observe the on ission when attending to another pro|x>Bal which 
takes up a great part of his letter but has no liearing on that in 
quest ion herein.

By that time it w as too late, but none the less it was so liegotten 
of their con mon understanding or system adopted to express a 
part of an intended contract that they were sent forward as a 
matter of course.

It is stoutly argued that they neither formed a part of the 
contract now in question nor even were so intended.

I cannot agree therewith; or rather, I should say, they ought 
to have formed part thereof if properly framed and sent in due 
time.

It is not pretended that the respondent can insist on the main
tenance of such contracts if their confirmations such as I indicate 
were respectively a necessary part thereof. The fluctuating market 
did not permit of any such suspense or delay.

Moreover, there is a clear departure from the express terms of 
the appellant's confirmatory expression of the contract as he 
understood it.

These points I need not elaborate. They are self-evident to 
any one closely analyzing each party's confirmations and compar
ing san e.

The result is, in my view, there never was a contract and many 
other points made and argued at length need not lie considered.

The appeal should be allowed with costs.
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Anglin, J.:—The evidence of the two witnesses who gave oral 
testimony about the contracts sued upon is so contradictory that, 
unless the documents in the record are decisive, the truth of one 
story or the other must lie dotera ined by their respective inherent 
probabilities or by the con parative credibility of the witnesses. 
The defendant’s witness—he is in fact the defendant—asks us to 
believe that two writings, each headed “Confirmation of Hale." 
and otherwise in the form of a sale note, were merely offers and 
wen* sent pursuant to an understanding with the plaintiff’s witness 
that they should lie so treated by the plaintiff. This ex facie 
improbable story is denied by the plaintiff's witness, who, in turn, 
asks us to accept his statement that two other writings, which lie 
calls in his letter “our confirmations of recent purchase,” and on 
their face purport to lie such—giving the full particulars of 1 Kiught 
notes—were sent not to complete the contracts which they evidence 
but merely to give the defendant the nun her by which those* con
tracts would lie designated in the plaintiff's records—a story 
perhaps not quite so improbable as that of the* defendant's witness, 
but undoubtedly not free from difficulty.

On the whole, with Riddell, J., I cannot say that the trial judge 
was wrong in accepting the plaintiff’s version that two contracts 
had Ix-en concluded between Weeks and Morrow as a result of 
conversations on the train and by telephone and telegran s, of 
which the documents atxive referred to were, as they purport to be, 
merely confirmations.

I think the trial judge must have thought Weeks’ testimony 
more credible than Morrow’s. One or two incidents in the cours» 
of the trial indicate that Morrow's manner of giving evidence and 
the unsatisfactory' character of his answers impressed the judgv 
unfavourably.

I think it might well be regarded as “a rash proceeding” on 
our part, under the circumstances of this case, to reverse the 
finding of the judge w ho tried it and saw the w itnesses who arc- in 
conflict in the witness-box, affirmed as it is by the majority of tin- 
judges of the appellate court. Norton v. Ashburton, [1914] AX'. 
932, 945. While I fully appreciate the right of appeal from tin
finding of a trial judge on fact as well as law , so much insisted upon 
by Meredith, C.J.C.P., in his dissenting judgment, his views 
seem scarcely in accord with very recent statements by their
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Ixmlships of the Judicial Comn ittco of the duties of an appellate 
court in dealing with such an appeal. In Ruddy v. Toronto Eastern 
R. Co. (1917), 33 D.L.R. 193, speaking of the judgn ent of a trial 
judge their Lordships qpy :—

From such a judgment an appeal is always open, both upon fact and law. 
But upon questions of fact an appeal court will not interfere with the decision 
of the judge who has seen the witnesses and has been able, with the impression 
thus formed fresh in his mind, to decide between their contending evidence, 
unless there is some good and s|ieciul reason to throw doubt upon the soundness 
of his conclusions.
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Aaelie.J.

In Wood v. Haines (1917), 33 D.L.R. 166, 169, 38 O.L.R. 583, 
their Lordships said:—

It must be an extraordinary case in which an appellate tribunal can 
accept the responsibility of differing as to the credibility of witnesses from the 
trial judge who has seen and watched them, whereas the apjtellate judge has 
no such advantage.

There remains to lie considered the cross-appeal by which the 
plaintiffs seek a restoration of the assessment of damages made by 
the trial judge which was set aside by the ap|>ellate division. The1 
appellate judges hold that the sum allowed was excessive but do 
not state the error in which the trial judge, in their opinion, fell 
and advisedly refrain from indicating the measure of damages to be 
applied on the reference which they direct. I am, with respect, of 
the opinion that the award of damages by the trial judge should 
not have been disturbed and I cannot but think it unwise1, to say 
the least, and calculated unduly to prolong litigation, to leave a 
referee without any guide as to the proper basis on which to assess 
the damages when, as here, an appellate court holds that the trial 
judge was in error as to the principle upon which they should be 
assessed and that principle is so clear as the judges of the appellate 
division apparently thought it.

The trial judge allowed the plaintiffs the difference l>etween 
what it actually cost them to procure flour to replace what the 
defendants had failed to deliver and what it would have cost at 
the contract prices. The latter was $7.05 per barrel for 6,000 bags 
to lie delivered before November 1, and for 4,000 bags, $7.05, and 
for 10,000 bags, $7 per barrel, to be delivered before Decern lier 1. 
The defendants repudiated their contracts on October 24. The 
first evidence of any election by the plaintiffs to accept this 
repudiation and put an end to the contracts is furnished by the 
commencement of this action on November 7.
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I agree with the staten'ent made by counsel for the defendants 
in their factum that the correct rule as to the measure of damages 
under these circumstances is stated by Lord Esher, M.R., in 
Roth v. Tay ten, 12 T. L.R. 211, 212, in these terms:—

When there was a repudiation of a contract for the purchase and sale of 
goods treated as u breach the difference between the contract price and the 
market price of the goods on the date of the breach was the measure of damages 
subject to this, that if the date of the breach was not the day of delivery another 
rule applied. In this latter case the repudiation when accepted was treated as 
a breach of the contract before the day of delivery, and the damages would 
not be the difference between the contract price and market price on the day 
of breach, but must be assessed by the jury having regard to the future day 
of deliver}’. But this latter rule was qualified by this, that the plaintiff who 
had treated the repudiation as a breach was bound to do what was reasonable 
to decrease the damages.
See also May ne on Damages, 7th ed., p. 212.

The plaintiffs txiught 7,000 bags of flour at $8.10 and 13,000 
bags at $8.40 per barrel to replace the flour which the defendants 
had refused to deliver. As to the 6,000 bags deliverable before 
Novemlier 1, the defendants themselves say in their factum that 
the Toronto price of flour of the quality contracted for in bags was 
$8 per barrel at the end of October, to which must be added 15 or 
16 cents a barrel for freight to Montreal. They, therefore, can have 
no cause of complaint as to the purchase made to cover the 6,000 
bags then due at $8.10 a barrel.

Rut they complain of the $8.40 paid for the remaining 13,000 
bags. The only evidence of market prices at the end of Novemt>er 
is given by John Kennedy and Alex. McLeod. Kennedy says the 
Toronto Board of Trade quotation at the end of November was 
$7.65-$7.75 a barrel, to which he would add 15 cents for freight to 
Montreal. His last transaction, however, was on November 28, 
when he paid $7.90 in Montreal. But McLeod tells us that the 
prevailing price at the end of November was $8.45 a barrel and, 
giving reasons for the statement, he says that the Toronto Board 
of Trade quotations are not a fair indication of current prices of 
flour. The trial judge may have preferred to be guided by McLeod 
rather than by Kennedy. If so, it is impossible to say that this 
was an error on his part. There is nothing to indicate that McLeod 
is not a trustworthy and reliable witness. The judge saw and 
heard both witnesses and was in the best position to determine upon 
which of them he could most safely rely. If, therefore, the damages



44 DX.R.] Dominion Law Reports. 565

in respect of the 14,000 bags then deliverable should l>e fixed as of 
November 30, the $8.40 a barrel paid for the 13,000 bags now under 
consideration was 5 cents less than the market price. In respect 
of the other 1,000 bags, the defendants have the benefit of the 
earlier purchase of 7,000 bags at $8.10.

There is no evidence that the plaintiffs could have obtained a 
contract in the interval between the 7th and the 30th of November 
on any better terms. The burden was upon the defendants to 
shew that they could, if that were possible. The plaintiffs had all 
the inconvenience of having to find flour to replace what the 
defendants failed to deliver, and it is by no means clear that 
during that period 20,000 bags of flour could be easily picked up on 
the market. At all events, I know of no principle on which the 
plaintiffs could have tieen required to take the risk of purchasing 
liefore November 30, at a price higher than those named in the 
contracts, thus exposing themselves to loss should the price 
decline between the dates of such replacing purchases and 
November 30.

Applying the rule laid down in Roth v. Tay sen, 12 T.L.R. 
211, I think the trial judge, under these circumstances, did right 
in taking as the measure of the damages sustained by the plaintiffs 
the amount by which the cost of the flour procured by them 
exceeded what would have been the cost to them of the like quan
tity of flour of same quality if delivered by the defendants pursuant 
to their contracts.

I would, therefore, dismiss the main appeal and allow the 
cross-appeal, Ixtth with costs, and would restore the judgment of 
the trial judge.

Brodeur, J.:—The question is whether the appellant under
took to supply the respondent with 20,000 bags of flour. The 
negotiations were carried out by the appellant himself and Weeks, 
the sales’ agent of the respondent. They met together on a train 
going from Montreal to Toronto. After a great deal of talk, it 
was stated by Weeks that his company would purchase 20,000 
bags of flour, 10,000 at $7.05 and the balance at $7, and that with 
such a quantity they would stay out of the market for a while. 
Morrow is a large flour merchant in Toronto, and the respondents 
are likely the most important dealers in that commodity in the 
country.
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The appellant and the respondent are therefore serious compel - 
hors and the idea of seeing the Ogilvie eon pany out of the market, 
and the price of 87.05 were very attractive to the appellant, and 
he was ready to close at $7.05 for the 10,(MX) hags, but as the con
tract had to be made for the whole quantity of 20,000 he would 
consider the matter and would communicate during the day with 
Weeks who was going to London, Ontario.

There is some divergence between hose two men as to what 
was their conversation, and if the cast* had to lie decided on the 
oral evidence of those two witnesses the respondent company, 
being plaintiff and having the onus, must fail. But the trial judge, 
who saw them both in the box, accepted the statements made by 
Weeks in preference to those of Morrow. Besides, the written evi
dence we have shews conclusively that Weeks’ story should In- 
accepted.

During the day, on October 13, 1910, Morrow called Weeks on 
the telephone and evidently said that he was ready to contract for 
the 10,000 bags at $7.05, but could not give a definite answer as to 
the other 10,000 bags. He was asked to put that in writing and 
sent the following telegram:—

We confirm sale six thousand bags October shipment four thousand 
November seven five bulk Montreal also your giving as until to-night on ten 
thousand more at seven dollars Montreal thanks.

Morrow Cereal Co.
4.05 p.m.
and the same day he sent a confirmation note of the sale of 10,000 
bags to the respondent company itself at Montreal :—

Confirmation of Sale, Morrow Cereal Company.
Toronto, Oct. 13, 1910.

To Ogilvie Flour Mills, Ltd.
Address: Montreal, Que., via date wanted.
Subject to our terms and conditions—see below:—

Quantity Description Price per bbl.
10,000 98's 90% Patent $7.05

Ontario Winter Wheat 
Hour.
Bulk Basis Montreal.
Date of shipment.
6,000 bags October.
4,000 bags November.

10,000 bags.
Morrow Cereal Com tant, Per Morrow.
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In the evening of the same day, Morrow Rent to Weeks another 
telegram closing the sale for the other 10,(MX) hags in the following 
words:—

Book ten thousand bags seven dollars bulk Montreal October November 
shipment our option. Mohrow Cereal Co.
8.17 p.m.
and the next day he sent to the répondent company a confirmation 
note for that last sale. There again the document is called 
“Confirmation of Salt's.”

Now the defendant, appellant, claims that those sales were made 
with the condition that the respondents would stay out of the 
market.

We do not find that condition in his telegrams and in his con
firmation notes. The offer, I understand, made by Weeks to pur
chase those 20,000 hags of flour was made with that condition; 
and, as a question of fact, he has stated that they were willing to 
stay out of the market.

However, the condition, as far as the respondents are concerned, 
has l)cen fulfilled and there is no necessity for laying any stress 
upon it. It seems to me with the evidence we have Indore us, and 
especially with the telcgran s sent by Morrow and his confirmation 
notes, that there is no doubt about a contract having lx*en entered 
into by which Morrow, doing business under the name of Morrow- 
Cereal Company, undertook to ship during October and November 
20,000 bags of flour, of which 10,000 was to l>e at $7 and 10,(KK) 
at 87.05.

I understand that it is a custom of trade with those dealers 
that when they make verbal contracts or agreements by telephone 
or by telegrams, to exchange confirmation notes. But those 
confirmation notes do not prevent the contract from being made 
from the time and date at which the agreement has l>ecn entered 
into. They are simply evidence of the contracts but do not 
constitute the agreement itself.

The appellant claimed at first that the contract was at an end 
In-cause the confirmation note on the part of the Ogilvie Flour 
Mills Co., reached him only the week after. If, of course, those 
confirmation notes constituted the contract itself, the appellant 
n ight lx* right because on account of the market l>cing so fluctuat
ing an acceptance should lx* made without unreasonable delay. 
But then it would have lieen his duty to state in his telegram or
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confirmation notes the period during which the acceptance shoul I 
take place. But no such time limit is to be found in the telegram 
or in the notes.

Now he says that the acceptance of his alleged offer was not 
made Iwcause the confirmation note of the respondent company 
instructed to ship to Ogilvie's city mill siding, Montreal, and 
liecause the wonl delivery instead of shipment was used with regard 
to the months in which it should take place.

There is evidence that with regard to the words delivery and 
shipment they should lie considered as synonymous in the trade; 
and besides I see that no objection was taken to them when the 
nob* of the respondent company reached Morrow. In fact, the 
only reason he gave in the telegram of October 24 was

Your acceptance of flour received thia morning, twelve days after our 
offer ferry too late heavily overwold.

No objection then as to the word delivery having a different 
meaning from the word shipment. I am sure that this point is the 
result of an afterthought.

As to the instructions to ship to the Ogilvie's city mill siding, 
of course that would be a very serious objection if it would incur 
on the part of the appellant heavier responsibility. But it appears 
by the evidence that, in shipping to that siding, it would not cost 
him one cent more. That should be treated then simply as 
instructions as to delivery which would not affect the nature of 
the obligation of the vendor and would not increase his work.

The trial judge maintained the action and gave judgment for a 
fixed sum of money. His judgment was confirmed by the appellate 
division, but a reference was ordered to ascertain the amount of 
damages suffered by the plaintiff. In that regard, there is a cross- 
appeal by the respondents. I would be of opinion to maintain this 
cross-appeal for the reasons given by my brother Anglin.

The appeal is dismissed with costs and the cross-appeal main
tained with costs and the judgment of the trial judge restored.

Faix onbridoe, C.J., concurs with Anglin, J.
Appeal dismissed with costs; 

cross-appeal allowed with costs.
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GEORGE v. PEART.
Nova Scotia Supreme Court, Harris, C.J., LonyU y, J , Ritchie, E.J., and 

Mellish, J. December 21, 1918.

Infants (| I B—5)—Person in loco parentis—Board and lodging of 
infant—Absence of agreement—Presumption 

In the absence of an express agreement with a person acting in loco 
parentis that he is to lie remunerated for board, lodging and maintenance, 
the presumption is that thee are ren lore 1 gratuitously.

Appeal from the judgment of His Honour Patterson, J., of the 
County Court for District No. 5, in favour of plaintiff in an action 
for necessaries supplied by plaintiff to defendant’s infant daughter, 
and for txmrd, lodging and maintenance of said infant.

W* L. Hall, K.C., for appellant ; V. J. Patou. K.C., for 
respondent.

The judgment of the court was delivered by 
Ritchie, E.J.:—The plaintiff is the father of the defendant’s 

wife. The County Court Judge hr8 found that the defendant 
deserted his wife without making provision for her support or for 
the support of the child of the marriage. With these findings 
I am in entire accord. Under these circun stances, the wife left 
the child at her father’s house. He supported the child, and for 
this support he sues the defendant in this action. If the plaintiff 
is entitled to recover it must be by virtue of a contract, express 
or implied, made with the defendant personally or through his 
agent; there is no pretence of any contract made direct with the 
defendant. As a matter of law, under the facts of this case, the 
wife liecamc what is called in the books an agent of necessity for 
the purpose of pledging the husband’s credit for the sup|>ort of 
his infant child. But the crucial question remains, did the wife 
pledge the credit of her husband with her father for the support 
of the child? In other words, was there a contract between them? 
Careful consideration of the evidence makes it very clear that 
there was no express contract. Is there anything from which a 
contract can l>e implied? With great regret I am forced to the 
conclusion that there is not. The plaintiff in his evidence says:— 

Lizzie Peart came to my house on May 26, bringing her child Geneva, 
daughter of defendant. I have supported her ever since like one of my own.

The trial judge has made a finding that the wife pledged the 
husband’s credit. I would not require much in the way of evidence 
to support this finding, but I must have something, and I can find 
no evidence of any kind, either express or by way of implication,

N. S.
S. <\

Statement.

Ritchie, E. J.
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and there is a clear legal presumption from the relationship of the 
parties that the support of the child by the plaintiff was gratuitous. 
Nothing short of an express contract will overcome this presump
tion. In Murdoch v. West (1895), 24 Can. S.C.R. 305, the relation
ship was that of grandfather and grandson. At p. 300, Strong, 
C.J., said:—

I am of opinion that there was ample evidence for the consideration of 
the jury to shew that services were rendered by the plaintiff’s husband to his 
grandfather as a clerk in the management of his business; and that such 
services were understood not to be gratuitous but were to be remunerated by 
the payment of wages or by a gift by will; in short, that there was proof of 
an agreement to that effect between the parties. The ease, therefore, in all 
legal aspects resembles that of McGugan v. Smith, (1892), 21 Can S.C.R. 203. 
and must be governed by the same principle. There is nothing in the 
relationship of the parties disentitling the plaintiff to recover, if the services 
were agreed to be paid for, as the jury have fourni they were. When services 
are rendered to a person standing in loco parentis to the person rendering 
them there is a certain presumption that such services were not to hi 
remunerated by wages, but such presumption may be overcome by evidence 
of an express agreement. Here there was, as 1 have said, evidence of such 
an agreement.

I allow this appeal because I think I have no other alternative 
under the law. The conduct of the defendant as a husband and 
father has been shameful, but as Parke, B., said in Mortimer v. 
Wright (1840), 6 M. & W. 482, 151 E.R. 502, cited in the judgment 
appealed from:—

There was no proof of any contract in this case, which was absolutely 
necessary to render the defendant liable; and whatever may be the moral 
obligations of parties, juries must not be allowed to make them contracts 
without legal evidence.

I do not know that the court has power to deprive the defendant 
of costs, but if there is any legal foundation for such a contention, 
I think counsel should be heard in regard to it when the order 
allowing the appeal is moved for. Appeal allowed.

McKAY t. DOUGLAS.
Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 

Brodeur and Mignault, JJ. November 18, 1918.

Landlord and tenant (§ III D—110)—Partition wall—Closed Door- 
Obstruction—Right or tenant to remove—Right to delegate
AUTHORITY—DISTRESS FOR RENT.

A tenant has the right to remove an obstruction placed by him against 
a door in the wall between the premises occupied by him and the adjoin
ing premises, and may permit the landlord’s bailiff to do so, and after 
such removal the entry by the bailiff being without a breaking a (list roes 
for rent is legal.

[Douglas v. McKay (1918), 40 D.L.R. 314, reversed; Gould v. Brad- 
stock (1812), 4 Taunt. 562, 128 E.R. 450, applied.)
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Appeal from a decision of the Supreme Court of Nova Scotia, 
40 D.L.R. 314, affirming the judgment at the trial in favour of the 
plaintiff in an action for damages for wrongful distress for rent. 
Hevcrsed.

BurcheU, K.C., for appellants; Hall, K.C., and McArthur, for 
respondent.

Davies, C.J.:—This appeal is one from the judgment of the 
Supreme Court of Nova Scotia in banc, 40 D.L.R. 314, dismissing 
an appeal from a judgment of the trial judge hut reducing the 
damages from 82,500 to 81,500.

The action was one brought by a tenant against his landlord 
for, as was alleged, an illegal distress upon his goods in his rented 
premises, the illegality consisting of a wrongful breaking into by 
t he landlord of the premises.

A majority of the appeal court upheld the illegality of the 
distress upon the ground that there had been an illegal breaking 
into by the landlord of the demised premises in order to distrain 
for the overdue rent, and that, therefore, he was liable in the action 
for trespass brought.

The facts are not in dispute. The premises leased to the 
plaintiff were divided off from other premises leased by one Brody, 
hv a wooden partition in which there was a swinging door which 
had at one time l>een used by the occupants of both premises to 
pass from one to the other.

Brody had put a simple latch on his side of the door which 
could be lifted with one’s finger and had also placed another loose 
or unfastened door up against the latched door, and a case of type 
against the loose or unfastened door. When the landlord came to 
-listrain he asked Brody to move his case of type, take away the 
second door and unhook the latch on the first door, and it was held 
by the Chief Justice, Ritchie E.J. and Mellish, J., that these* things, 
having been done by Brody at the landlord’s request, the latter 
was guilty of an illegal entry in pushing open the unlatched door 
and entering into the premises of the plaintiff tenant. It is right to 
say that Ritchie, E.J., who was a party to the judgment, expressed 
himself as concurring with “some doubt,” while Chisholm, J., 
with whose judgment Longley, J., concurred, dissented in a very 
vigorous and, if I may be permitted to say so, a very luminous 
judgment.
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The question before us living reduced down to the one question 
whether there was an illegal breaking into the pren ims by the 
landlord, I am of opinion, after looking into the authorities on tin 
question of illegal entry, that there was none such in the present 
case.

Brody, the occupier of the adjoining tenement divided from 
the one in question by the wooden partition with the swinging 
door latched on Brody's side, had, in iry opinion, a perfect right 
to remove the case of type he hud placed against the loose door, then 
to remove the door itself w hich w as not fastened, and finally to lift 
the latch on the partition door. It does not matter in the least 
whether he did each and all of these acts of his own n ere n otion 
or at the instance and request of McKay the landlord. He had a 
perfect right to do what he did. When these obstructions were 
removed the way was open and clear for the landlord to push the 
door open, enter and distrain.

I am quite unable to follow the Chief Justice's reasoning that, 
assun ing Brody to have the right to remove his own case of type 
in his own tenen ent, and his own loose and unfastened door, and 
then to lift his own latch, which he bin self had placed on the 
swinging door on his own side, because he did so at McKay's 
request, "it must all lie regarded as of the landlord," and was, he 
thinks, "clearly such an entry as could not be justified for the 
purpose of distress. ”

On the contrary, I think that Brody only did what he had an 
absolute right to do whether spontaneously or at McKay's instance 
and which, when done, enabled the landlord to enter by pushing 
open the swinging unfastened door and execute his distress.

Any other person than the landlord who entered to distrain 
would have comn itted a trespass, not the landlord who entered 
without breaking any latch or fastening, simply pushing the 
swinging door open for the lawful purpose of levying a distress.

I think the modem case of Long v. Çlarke, [1894] 1 Q.B. 119, 
directly in point in this case.

There the plaintiff, I wing unable to get into the house by the 
front entrance, went into the next house; from there he went into 
the yard at the back, and then got over a wall (said to vary in 
height from 5 to over 10 ft.) into the yard at the back of the plain
tiff’s house, and entered the house by means of a window (the
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«•port does not sav whether it was elosed or not, hut the inference 
from the judgment is that it was open) and distrained on the goods. 
Held by the court of appeal to he a lawful distress. Lord Esher, 
M.R., says, at p. 121 :—

In this case we are dealing with a landlord's bailiff distraining for rent. 
What is the ordinary law applicable to such a erase? It gives a right to the 
landlord to do that which, if any other person did it, would lx* a trespass, and 
the cp lest ion is whether what has been done in the present case is within what 
is permitted by the law of distress. When a landlord goes into a house* te» 
distrain, whether the eloe»r be open or shut, lie docs that which, in any other 
IH-rsem, weiulel be a trespass, and it Is just the same if he merely walks acreiss 
the land to the front eloor. The sole epiestion is what limitâtie>ns on the right 
of the landlord to ge> on the premises anel distrain the* law imposc*s on him. 
He cannot go into any building e»r into any hemse if he can only do so by 
breaking into it. He can go in at the door, which is the most obvious way e»f 
entering; but further, he can get in by a window if it is le*ft e»|K*n. There is 
ne» trespass in eloing either of these acts, because he does neit break in. So it is 
incorrect to say, as has been suggeste*el, that the lanelleml cannot ge> into the 
house if he finds a hole* in the siele of it, anel for the same reason, that in set 
entering he is not breaking in. This law is applicable te» any building into 
which the landlord wants to get for the purpose e»f distraining, such as a ware
house, a stable, e»r a barn. Thus, aup|»e»sing he enters a curtilage without 
breaking anything, still he cannot break into any stable* or building within 
the1 curtilage whie-h is locked.

It is unnecessary for me to make further quotations from the 
judgments of the judges in that case. They are all to the same 
effect as that from Ix>rd Esher, and are, to my mind, conclusive on 
the- point now before us.

I would, however, cite the case of Ryan v. Shilcock (1851), 7 Ex. 
72, 155 E.R. 8(il, where it was held the breaking must be such a 
breaking as is also equivalent to a forcible entry; and that of 
(lould v. Bradutock, 4 Taunt. 562,128 E.R. 450, where the landlord 
himself occupied a room over that of his tenant beneath him, 
divided by a flooring of lioanls nailed on rafters, in which Sir 
.lames Mansfield justified the entry of a landlord to distrain on his 
tenant below him in taking up a portion of the flooring between 
the apartments, and entering to distrain through this aperture so 
made.

1 think the ap|M*al must be allowed with costs throughout and 
the action dismissed.

Idington, J.:—I am, in one respect, in the same frame of 
mind as the trial judge that I have some doubt as to tin* legality 
of this act complained of, but, with the greatest respect, 1 submit
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tluit such frame of mind properly directed should, in this case, 
have resulted in a dismissal of the plaintiff's (now respondent's) 
action with costs.

I, therefore, am of the opinion that the court below which, 
on a careful analysis of what is expressed, seems to have been in 
the like predicament, should have come to the conclusion that no 
court has a right to find a man guilty of wrongdoing unless the law 
clearly declares him to be so when regard is had to the relevant 
facts.

It seems to me that the case of Gould v. Ii rad dock, 4 Taunt. 562, 
which seems to go a great deal further than needed to maintain a 
dismissal of this respondent's action, stands yet as good law, 
though I find it was not decided by the great Mansfield, C.J., as 
counsel inadvertently assured me it was, when I felt puzzled by tin- 
expressions quoted, and hence prompted to inquire.

Everything Mr. Brody did to facilitate the landlord’s entry was 
jierfectly legal up to and including the lifting of the hook he hail 
placed there for his own reasons and to serve his own uses. IIow 
doing that which a man had an absolute right to do, if he saw fit. 
can be made in law' to demonstrate illegality in someone elses 
act Itevond that, is what I am unable to understand. With tin 
very greatest respect I submit that to so hold only confuses two 
things, one legal and the other of an undecided quality now to lx- 
passed upon, on its merits, and tends to further confusion of 
thought in trying to solve, or solving, the actual problem whi n 
reached.

The problem is, when otherwise approached, reduced to tin 
(piestion of the legality of a landlord entering by a door he pre
sumably had placed there for common use by his tenants, or by 
hin self and the tenant in question, as an easy mode of ingress ami 
egress and requiring no force to open it and enter.

In the situation thus created that door was as much an outer 
door of the premises in question as any other door. To use the 
illustration I presented to counsel for consideration in the course 
of the argument, suppose the part of the appellant’s premises 
occupied by Brody had been dedicated by him as a public street, 
would it lie contended such a door was not an outer door? I 
submit not.

It clearly was a door in the outer wall of the premises leased
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by the landlord to the tenant, and it might well have happened 
that the landlord himself, instead of Brody, might have become 
the occupant either actively using it or merely as landlord or owner 
of vacant premises.

Can it lie said that in such an event he could not have used the 
door in question, never fastened or locked in any way by the 
tenant in question, as a means of entry to distrain? I think it 
would be much easier to support as legal such an entry, than the 
raising of a window partly open as in Crabtree v. Robinson (1885), 
15 Q.B.D. 312, or the coming down through a skylight as in Miller 
v. Tehb (1893), 9 T.L.R. 515, after crossing another person's 
premises, or analogous cases, for which ample authority is shown 
hardly consistent with the judgment appealed from.

The trap-door in the roof in question in the Ontario case relied 
upon could not in principle be called a door in an outer wall.

1 should be averse to refining away the law as already estab
lished by many decisions, even if that law is the result of over- 
refinement, to help a plaintiff with no better case than resj)ondent 
happens to have here. And if any doubt, I repent it should have 
been resolved at the trial as against him and hence so decided here.

The further ground was taken in argument that there was no 
tenancy. If so, then I fail to see what ground resixmdent has 
to stand upon unless and until he established a In-tter title to the 
goods in question than he did.

But it seems idle to contend in face of all that transpired and is 
expressed in the correspondence between the parties, that he bad 
not become a tenant of the appellant at the old well-known rental. 
It seems rather late, after seemingly abandoning such a ground 
below, to start it here.

I think the appeal should be allowed with costs throughout 
and the action be dismissed.

Anglin, J.:—More than a century ago a landlord occupied an 
apartment over a mill demised to his tenant from which it was 
divided only by a flooring of boards nailed on rafters. In order 
to distrain for rent the landlord took up a portion of this flooring 
in his own apartment and entered through the aperture thus 
made. Sir James Mansfield held that his interest in the floor 
entitled liim to raise it without incurring liability for trespass, and 
that the entry into his tenant’s premises through the opening so 
niade was lawful. Gould v. Hr ad stock, 4 Taunt. 562.
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Although I do not find that this decision has liocn followed m 
any sulwequent reported case in the Fnglish courts, it has never 
l>een quest iom-d and its authority is recognised by such eminent 
writers on the Law of Landlord and Tenant as Foa, 5th ed., p. 525, 
and Bullen (on Distress), 2nd ed., p. 154. See, too, 11 Hals. 163. 
Mr. Foa points out that a perpendicular partition between tin 
demised premises and another tenement in the same building 
formed by 1 >oards nailed ujMin studding would stand in the same 
position. The lioards, if removable without injury to the demised 
premises, may be likewise taken off without trespass by the lawful 
occupant of the adjoining tenement.

The facts in the case at bar fully appear in the judgments 
rendered in the provincial appellate court. Assuming any con
troverted facts—and there are practically none—in the plaintiffs 
favour, I am unable to distinguish this case from Gould v. Brad- 
stock, swpro. On its authority it would appear that his interest in 
them entitled Brody, the tenant of the adjoining premises, to 
remove the board covering, to raise* the hook and to push o|x-n 
the door, which it is not pretended would do any injury to the 
plaintiff's premises. Whether those acts were all done by Brody 
at tin* instance of the landlord or by the bailiff with Brody’s con
currence or authority, is, in my opinion, quite immaterial. I see 
no reason why Brody could not authorise the landlord or his 
bailiff to do all or any of them as his agent, and it seems to be a 
fair inference from the evidence that some of these acts were done 
by Brody himself, and the others with his authority by the land
lord’s bailiff.

If an aperture was thus lawfully made, the landlord could 
certainly enter through it to make his distress, just as he might 
enter through an open window or a hole in an outer wall. Tin- 
one thing that a distraining landlord must not do is to break into 
the premises. Long v. Clarke, [1894] 1 Q.B. 119, 124. The case 
of Nash v. Lucas (1867), L.R. 2 Q.B. 590, relied upon by the Chief 
Justice of Nova Scotia is, 1 think, with respect, clearly distinguish
able. As Chisholm, J.. points out, the opening of the window, 
the entry into the house through it, and the unfastening of the 
locked door, all clone in that cast* by the landlord’s direction, were 
acts of trespass.

Applying the principle of the decision in Gould v. Brad stock,
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4 Taunt. 5ti2, there was no breaking in in this case. Apart from 
that authority, however, 1 confess I should have l>een inclined to 
the contrary view. 1 cannot regard the raising of the hook on the 
partition door in this ease as in any sense equivalent to the raising 
of a latch on the front door of demised premises (the usual mode 
of entry) |>ermitted because the fair inference is that it was thus 
secured in order to ke*e*p it closed and not for the purpose of keeping 
ixrsons out. Ryan v. Shilcack, 7 Ex. 72. The partition door had 
long ceased to lie a usual mode of entry into the demised premises. 
It was, in my opinion, indistinguishable from a closed window. 
The landlord can justify having opened it only as an net done by 
Brody or by his authority.

The api>cal should Ik* allowed and the action dismissed with 
costs throughout.

Bhodeuh, J.:—1 cannot see how we can distinguish the present 
case from the case of (iould v. Brad stock, 4 Taunt. 5ti2.

For the reasons given by my brother Anglin I would allow this 
appeal with costs of this court and of the courts lielow and would 
dismiss plaintiff's action with costs.

Mionault, J.:—I am of opinion that this appeal should be 
allowed.

The respondent occupied as a tenant a store* bdemging to the 
appellant, which was separated from another steire* in the same 
building, rented to one Brody, by a partition in which a eleieir had 
been placeel, and this elexir had, for a while, served as a me*ans eif 
communication lietween the* two steins. Home time before the* 
distress of which the res|x>nde*nt complains, Brody had plae*e*d a 
hook in this elexir on his sitle whereby the elexir coulel lx* fastened, 
and had also put up an outer elexir, on his siele, which had be*e*n 
<iose*d by me*ans of nails or screws. Tlu*se* nails eir se-rews had lx*e*n 
rctneived by Brexly on a previous occasion, when it was ne*ee*ssary 
to enter the respondent's store to cleise an ei]x*ning through which 
the* snow came in, and the oute*r dexir had lx*en merely place*d 
against the other elexir witheiut lx*ing fastene*el. At the time* of the* 
distress, Brexly removed, at the* re*que*st of the appellant., the* emte*r 
<l<Kir, anel the hexik on the inner elexir was lifted either by himself 
or with his permission. In my opinion Broely liad a |x*rfe*et right 
to unhexik the elexir or to allow it to lx* unhexiked and eemse*<iue*ntly 
the* appellant, in entering the respemelemt’s pre*mise*s by this elexir,
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was not guilty of trespass, and the distress for rent due by tin 
respondent was not illegally made. Under the authorities -cited 
by my brother Anglin, I am clearly of opinion that the action of tin- 
respondent is unfounded.

The appeal should, therefore, l>e allowed and the action dis
missed with costs in this court and in the courts Inflow.

A ppeal allowed.

SEAGRAM v. PNEUMA TUBES Ltd.
Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Clute, Riddel> 

Sutherland and Kelly, JJ. December 9, 1918.

Companies (§ IV G—140)—Ontario Companies Act—Failure to mam 
STATEMENT — PENALTIES — SECRETARY—LIABILITY OF—WlLFULI Y 
PERMITTING.

By s. 134 (6) of the Ontario Companies Act the secretary of a com
pany is liable to penalties for default in making out and transmitting to 
the Provincial Secretary the summary statement prescribed by aub-seo, 
1 to 5 only when he wilfully authorizes or permits the default.

The court held under the circumstances that the conduct of the secre
tary, who was a barrister and also a director of the company, and who 
was more in control than either of the other two directors, and whose 
office was the head office of the company, shewed that he wilfully per
mitted the default.

Appeal from the judgment of Latchford, J., in an action for 
penalties. Affirmed.

The judgment appealed from was as follows :—
October 8. Latchford, J.:—This is an action brought, with 

the written consent of the Attorney-General, against Pneunm 
Tulies Limited, a company duly incorporated under the Ontario 
Companies Act, 2 Geo. V. ch. 31, by letters patent dated the 
2nd December, 1913, and against James Joseph Gray, as secret an 
of the company, for penalties alleged to have been incurred under 
sec. 134 (6) of the Act, owing to the default of the company and 
of Mr. Gray as its secretary’ in making out and transmitting to 
the Provincial Secretary, on or before the 8th day of February in 
the years 1915 and 1916, the summary statement prescribed by 
sub-secs. (1) to (5) of sec. 134 of the said Act.

By sub-sec. (7) of sec. 134, a corporation is not required to 
make out and transmit such a summary in the calendar year in 
which it was organised or went into actual operation, whichever 
shall first happen.

On the issue whether the company was organised in 1913 or
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1914, I find that it was organised in 1913. It did not receive a 
certificate under sec. 112 (2) declaring it entitled to do business 
until February, 1914; but that is a matter quite distinct from 
organisation. The summary filed in February, 1914—unneces
sarily in view of the provisions of sub-sec. (7) of see. 134—declares 
that organisation was effected on the 11th December, 1913.

The summaries for the years 1914 and 1915 were not made 
out and transmitted to the Provincial Secretary until after the 
plaintiff had issued the writ in this action, when such summaries 
were prepared and filed with commendable alacrity.

The summary for 1914 should have lx*en transmitted on or 
Indore the 8th February, 1915, and the summary for 1915 on or 
More the 8th February, 1916.

Default by the company and by Mr. Gray existed at the date 
on which the plaintiff brought her action, and for such default the 
company is clearly liable to the plaintiff as “a private person 
suing on his (her) own lx»half with the written consent of the 
Attorney General:” see. 134, sub-see. (6).

A distinction is made in sub-sec. (6) which is of importance in 
reaching a conclusion as to whether Mr. Gray also is liable to the 
plaintiff.

While a corporation is liable for mere default, the secretary of 
a corporation is liable to penalties only when he wilfully authorises 
or permits the default.

By sub-sec. (4) of sir. 134 the affidavit verifying the summary 
is required to be made by the president of a company, or, in his 
absence, by a director, as well ns by the secretary.

In 1914 and 1915 Pneuma Tulx*s had but three directors— 
Graham, Burgess, who was president, and Mr. Gray.

It is contended that, as Mr. Gray desses that he was willing 
to make the summary for each of the years mentioned, but could 
not have it verified in cither year bv Graham or Burgess, he did 
not wilfully authorise or permit the default, and is therefore liable 
to no penalty.

Certain facts arc of importance in determining whether effect 
can lie given to this contention.

Mr. Gray is a barrister and solicitor in active practice in the 
city of Toronto. He was one of the five shareholders who applied 
for incorporation and were named in the charter as provisional
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directors. 1'v states in his summary of the 12th February, 111] I, 
that he is the secretary, the treasurer, and a director of the cor
poration. In the summaries for 1914 and 1915, filed on the 11th 
November, 1919, Mr. Gray certified that he was still secretary of 
the eon panv and one of its directors. Ilis functions as treasurer 
appear to have ended, and no successor is stated to have lieen 
appointed to that whilom in |autant position. The head office of 
the company is given in the return for 1913 as No. 301 Jam sden 
Building. In the returns for 1911 and 1915 it is stated to he 
43 Imperial Life Building. Mr. Gray's law offiee in 1913 was in 
the Lumsden Building, where he occupied room No. 304. In 
1914 and 1915 it was in the Imperial Life Building, where he 
occupied room No. 43. The head office of the corporation was 
always in Mr. Gray’s office. As a director of the company and 
as its solicitor, secretary, and only treasurer, he was more in con
trol of its mnnngen cut than either or I Kith of his associates. In 
the occasional absences from Toronto of Burgess and Graham, the 
entire control of the company’s affairs—such as they were- was 
in Mr. Gray's hands.

Mr. Gray knew what his duty was in the premisi s. In June. 
191(1, he was notified by an officer of the Provincial Secretary's 
department that the summaries for 1914 and 1915 had not hem 
filed, and forms for the summaries were sent to him, accompanied 
by a request that the statutory returns lie made forthwith. Mr. 
Gray says it did not occur to him to mention the matter to Graluin 
It may be that Graham was absent at the time from the city 
"Burgess," Mr. Gray “thinks,” or “is positive”—he puts it both 
ways—“was told the returns had to be made. I think Burgess 
did not take the matter up, and it just drifted along."

I find that Burgess or Graham was in Toronto for considerable 
periods after the returns for 1914 and 1915 should have lieen made; 
that both were here on oecasions at the same time; and that at no 
time until after the writ in this case issued was any step taken by 
the defendant Gray towards the preparation even of the returns. 
There may have Invn times when, laid the summaries been made 
out, the concurrence of Graham or Burgess in the verification of a 
summary might have lieen obtainable only with some difficulty ; 
but I am satisfied that the ««casions were many indeed during the 
perio<ls of default when such concurrence could have been easily
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secured. However, not the first step was taken to prepare the <)NT* 
summaries for 1914 and 1915 until the issue of the writ in this s. c.
case brought home to Mr. Gray a realisation of the possible von-

I'vhKs Ltd.
sequences of his default.

He was free at all tin es to exercise the power that was in his
hands, and at least to attempt to comply with the statute. Had 
he prepared the summaries, as he alone could, and asked the con
currence of Burgess, or, upon his refusal, of Graham, in verifying 
them, and been refused, or if lie had otherwise shewn that he 
could not induce one of them to join in such verification, his 
default could not, I think, lx* properly regarded as wilfully per
mitted. The readiness with which in the end lie was able to have 
Graham unite with him in making the requisite affidavits is of 
some slight weight as indicating what lie might have done at the 
proper times had lie performed the duty which lie knew to Ik* his.

Even were the jx>int not governed by authority, 1 should in 
the circumstances have no hesitation in concluding that Mr. Gray 
wilfully permitted the default. The decision in Park v. Lawton,
11911 ) 1 K.B. 588, confirms me in my opinion.

In that case two directors of a company were charged with an 
offence under sec. 20 of the Companies (Consolidation) Act, 1908. 
in that they “knowingly and wilfully permitted default to Ik* 
made by the company in forwarding to the Registrar of Com
panies a copy of its list of members, with summary as to capital 
and shares, etc., for the year 1909, as required by sec. 20, which 
provides that a company ‘shall once at least in every year make 
a list of all persons who, on the fourteenth day after the first or 
only general meeting in the year, are memliers of the company,’ 
which list, containing the various particulars specified in the 
section, must lx completed ‘within seven days after the four
teenth day aforesaid,’ and a copy thereof is to be forwarded 
forthwith to the Registrar.” No general meeting of the com
pany had been held in 1909. The company was in default in 
that respect, and Lawton and another director were each of them 
knowingly parties to such default. On the part of the two direc
tors it was contended, upon the authority of Edmonds v. Foster 
(1875), 45 L.J.M.C. 41, referred to in (1879), 48 L.J.M.C. 77, 
that, no meeting having been held in 1909, it was impossible to 
make up the list required by sec. 20, and that they could not
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therefore he convicted of a default for omitting to do that which 
it was impossible for them to do. The Justices were of opinion 
that, although the annual list and summary had not been for
warded, yet, there having been no meeting in 1909, they could not 
convict the two directors. The question for the opinion of the 
Court was, whether this decision of the Justices was correct in 
point of law.

It was held by the Court—Lord Alverstone, C.J., and Hamil
ton and Avory, JJ.—that the fact that no general meeting had 
been held was, in the circumstances, no defence to the charge of 
not complying with the requirements of sec. 26.

The similarity, amounting almost to identity, of the English 
statute with our own makes this decision applicable to the present 
case.

I therefore think Mr. Gray, as well as his co-defendant, is 
liable to the penalties claimed. Judgment will therefore be 
entered for $12,760 and costs.

I may add that, as the order of my brother Middleton, made 
in this case on the 21st September, 1917, 40 O.L.R. 301, so far as 
upon terms it remitted in part the penalties for which the defend
ants might be held liable, was not complied with, the matter 
apiK‘ars to be still open, and may t>e spoken to before me, if there 
is no appeal from this judgment.

The defendant J. J. Gray appealed from the judgment of 
Latchford, J., and moved, in the alternative, for an order remit
ting the penalties for which judgment had been recovered, the 
motion being made under sec. 6 (1) of the Fines and Forfeitures 
Act, R.S.O. 1914, ch. 99.

The appellant appeared in person.
George Bell, K.C., for respondent.
December 9. Judgment was given at the conclusion of the 

argument.
The Court agreed with Latchford, J., that the appellant 

was to subject the penalties imposed by the Act; but, being of 
opinion that the full amount of the penalties should not be exacted, 
ordered that, upon payment to the plaintiff of $4,000 and interest, 
the plaintiff should discharge her judgment for $12,760. The 
Court dealt with the case on the assumption that leave to appeal
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from the order of Middleton, J., 40 O.L.R. 301, had lx*cn granted t)^7* 
and that the appeal had been heard. The plaintiff's costs of the S. (’. 
appeal were included in the $4,000. Sbauraw

The order of the Court, as settled and issued, was as follows:— Vnf.vma
(1) Upon motion made unto this Court on the 29th day of 11 HKh , TU 

November, 1918, and again this day, by the defendant James
Joseph Gray in person, by way of appeal from the judgment pro
nounced by the Honourable Mr. Justice Latchford in this action 
on the 8th day of October, 1918, or, in the alternative, from the 
order pronounced by the Honourable Mr. Justice Middleton on 
the 21st day of September, 1917, and for an order remitting the 
penalties for which the said judgment has been recovered, by virtue of 
the power given by the Revised Statutes of Ontario 1914, chapter 99, 
section 6, subsection (1), in presence of counsel for the plaintiff, 
and upon hearing read the plea<lings in this action, the evidence 
adduced at the trial, and the said judgment, and the said order 
pronounced by the Honourable Mr. Justice Middleton on the 21st 
day of September, 1917, and the pleadings, evidence adduced at 
the trial, and the judgment therein and the order of the Divisional 
Court dated the 8th day of May, 1918, in the action heretofore 
pending in this Court of Seagram v. Kcmish, and upon hearing 
what was alleged by the defendant James Joseph Gray in person 
and by counsel aforesaid, this Court was pleased to direct that 
the said motion should stand over for judgment, and the same 
coming on this day for judgment:—

(2) This Court doth order that the said judgment in this 
action be and the same is hereby affirmed.

(3) But this Court doth further order that, upon the plaintiff 
realising the sum of $4,000 and interest thereon from the date 
of this order under the said judgment herein, the plaintiff do 
elease and discharge the said judgment as against both of ther 
said defendants.

(4) And save as aforesaid this Court doth not see fit to make 
any further or other order as to costs or otherwise.

Judgment accordingly.
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C. X

Statement.

Macdonald,
C.J.A.

RE PROHIBITION ACT AND REGULATIONS UNDER THE WAR 
MEASURES ACT, 1914.

liritish Columbia Court of Ap/tcal, Macdonald, C.J.A., and Martin.
McPhillips and Eberts, JJ.A. June 25, 1918.

Constitutional law (§11 B—359)—Sale of intoxicating liquor—Pro
visions of War Measures Act—B. C. Prohibition Act—Overa-

Paragruphs 5 and 11 of the regulations made and approved Mardi 11, 
1918, under the provisions of the War Measures Act, 1914, do not operate 
to abrogate, annul or supersede the provisions of s. 28 of the British 
Columbia Prohibition Act, but arc meant to apply only to sales which 
the province has no jurisdiction to prohibit.

Reference by the Lieutenant-Governor in Council in pur
suance of order-in-council of June 14, 11)18, under c. 45, R.8.B.C. 
1911.

The following questions were submitted to the court:—
1. Do paragraphs 5 and 11 of the regulations made and approved March 

11, 1918, under the provisions of the War Measures Act, 1914, being an Act 
of the Parliament of Canada, 5 Geo. V., e. 2, o|»crnte to abrogate, annul, or 
su|>ersode the provisions of s. 28 of the British Columbia Prohibition Act. 
being e. 49 of the statutes of 1910 of the legislature of British Columbia?

2. Do said regulations, or any of them, affect, ami if so to what extent, 
the constitutional validity of the said British Columbia Prohibition Art?

Questions Iwth answered in the negative.
J. IV. dcH. Farris, K.C., Att'y-Gen’l for B.(\ and A. M. 

Johnson, for the Crown.
Macdonald, C.J.A.:—This is a reference by the Lieutenant- 

Governor in Council to the court pursuant to the provisions of 
R.S.B.C. ( 1911), c. 45. The following question is submitted:

Do paragraphs 5 and 11 of the regulations made and approved March 11, 
1918, under the provisions of the War Measures Act, 1914, operate to abrogate, 
annul or supersede the provisions of s. 28 of the British Columbia Prohibition 
Act, c. 49 of the statutes of 1916 ?

No question was raised by the Attorney-General as to the 
validity of the said regulations.

The provincial Act prohibits the salt1 of intoxicating liquors 
within the province. The validity of the Act is not ojien to 
question in the absence of occupation of the field by federal legis
lation. Para. 5 of the said regulations reads as follows:—

No person, after April 1, 1918, shall either directly or indirectly sell or 
contract or agree to sell any intoxicating liquor which is within or which is to 
he delivered within any prohibited area.

Para. 13 of the saire regulations provides:—
These regulations shall be construed as supplementary to the prohibitory 

laws now in force, or that may be hereafter in force in any province or territory.
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and shall continue in force during the continuance of the present war and for 
12 months thereafter.

So far as the regulations deal with the importation and manufac
ture of intoxicating liquors into and within the province, they do 
not enter upon the provincial field. The province could in no 
circumstances either prohibit the importation of intoxicating 
liquors into the province, or the manufacture of intoxicating 
liquors within the province. Read by itself said par. 5 would 
bear the construction that the Dominion regulations meant to 
enter the provincial field and prohibit sales within the province 
which would fall within the operation of the provincial Act. 
Read, however, in the light of the object aimed at as interpreted 
by said par. 13, 1 am of opinion that par. 5 should be read other
wise. This does not mean that par. 5 is by judicial construction 
to be in effect deleted from the regulations. It can be applied, 
and 1 think was meant to apply, only to sales which the province 
had no power to prohibit, as, for example, sales made by persons 
outside the province of intoxicating liquors ow ned by one of them 
within the province.

In view, therefore, of the clear and explicit, declaration con
tained in said par. 13 of the supplementary character of the regu
lations, I think it is clear that the regulations apply only to cases 
with respect to which the province would have no jurisdiction to 
legislate. Hex v. Thorburn (1917), 39 D.L.R. 3(H), 29 (an. (T. 
(as. 329, 41 O.L.R. 39, is not in point, and in my opinion has 
no application to the matter before us.

The said question should, therefore, Ik* answered in the nega
tive.

There is a second question submitted, but in view of this 
answer it becomes unnecessary to consider it.

Martin, J.A., agreed.
McPhillipb, J.A.:—Being in entire agreement with my 

brother Martin, 1 do not find it necessary to add but a word to 
what my learned brother has said. 1 see no constitutional or 
other difficulty, no conflict of laws of any nature or kind; all is 
supplementary; no displacement of provincial legislation has 
occurred.

Kberts, J.A., agrees with Macdonald, C.J.A.
Judgment accordingly.
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Act
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Martin, J.A. 
McPhillipn, I A

Eberte, J.A.
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ONT. COOK ▼. HINDS.
TTT Ontario Supreme Court, Meredith, C.J.C.P., Riddell, Lennox and Rose, JJ.
”• March 1, 1918.

1. Principal and agent (8 II C—20)—Agent of company—Duty to fur
ther BUSINESS OF COMPANY—UNFAITHFULNESS—HlGHT TO REMU
NERATION.

Where the duty of an agent of a company is to carry on the busine.o. 
of the company so as to attract further business, unfaithfulness in the 
performance of such duty, even without fraud, will disentitle him to any 
remuneration.

[Canada Bonded Att'y v. Leonard Parmiter Ltd. (1918), 42 D.L.R. 342, 
distinguished.]

2. Companies (§ IV G—123)—Directors not entitled to remunera
tion—By-law authorizing payment—Consent of sharehold
ers NOT UNANIMOUS—INVALIDITY.

A by-law authorizing the payment out of the funds of a company of 
salaries to directors of the company, such directors not living entitled to 
remuneration from the company, is invalid without the unanimous 
consent of the shareholders.

Statement Appeal from the judgment of Mantra, J. Rcvvrml.
Wallace Nesbitt, K.C., and A. if. Stewart, for appellant, 
ft. ifcKay, K.C., for respondents.

Rtdd.li,t. Riddell, J.:—An appeal by the plaintiff from the judgment
of Mr. Justice Masten at the trial in favour of the defendants.

In all matters of consequence on this appeal I accept the findings 
of fact of the learned trial Judge and base my judgment thereon.

The facts then seem to me to be that the defendants, directors 
of the Toronto Construction Company, and acting as servants or 
employees of the company, made up their minds us early as July 
or August, 1911, that, while they would faithfully act as servants 
of the company in completing contracts already entered into, they 
would not endeavour to obtain any further contracts for the 
company.

In July or August, 1911, George S. Decks spoke to the Canadian 
Pacific Railway officials and told them that any future contracts 
would not be taken for the company, but for himself and his 
confrère. It is, I think, plain that this continued to be the fixed 
purpose and intention of the defendants. They carried on the 
affairs of the construction company in an eminently satisfactory 
manner so far as the construction contracts were concerned, i.e„
so far as affected the carrying out of contracts already entered into : 
but they did so in such a way that they were destroying the 
business of the company and preventing its success in procuring 
further business to do.

There can be no doubt that "where the transactions between a 
principal anti his agent are severable, and in some of them the
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agent baa been honeat whilst in othera he has lieen dishonest, he 
is entitled to his commission in all the cases in which he has been 
honest, but is not entitled to it in all the instances in which he 
has been dishonest:” head-note in Sitedals Taendstikfabrik v. 
Brusfcr, [1«0«1 2 Ch. 671.

And I think it is equally clear that, where the agent is to be 
paid for several inseparable duties, unfaithfulness—even without 
fraud—in the performance of any one of these duties will disentitle 
him to all remuneration; cj. what is said by Kennedy, J., in 
Hippisley v. Knee Brothers, [1905] 1 K.B. 1, at p. 9.

(In a case argued a few days ago in this Court, Canada Bonded 
Attorney and Leyal Directory Limited v. Leonard-Farmiter Limited, 
4'-’ D.L.It. 342, I have considered certain authorities in the 
Knglish Courts and our own; and I do not here set them out again.)

Remembering that it was the duty of faithful servants, agents, 
employees—whatever name may be thought proper—so to carry 
on the business of the company as to attract further business and 
not to put the company out of business, I cannot think that the 
defendants were faithful to the company at all—the duties were 
not. I think, severable, but were inseparable.

In Fainter v. (loodwin (1862), 13 Ir. Ch. U. 171, a land agent 
had faithfully collected the rents and accounted for them, but ' had 
in several instances grievously violated his duty with respect to the 
management of the property” (see p. 172), and the Master dis
allowed his fees accordingly. It was argued before the Lord 
( 'hancellor of Ireland that he should not be deprived of all re
muneration for misconduct, because he had at all events faithfully 
collected and accounted for the rents. The Lord Chancellor 
■aid (pp. 173, 174):—

“He may very steadily and very faithfully collect and account 
for the rents, and yet very steadily and very completely destroy 
the estate ... I must consider agency as a trust which casts on 
the agent the general management of the property ; and if the agent 
fails in any breach of his duty, he fails in all.”

While that was a peculiar case under peculiar circumstances, 
1 think the language of the Lord Chancellor applicable in the 
present instance. The defendants might very steadily and very 
faithfully complete the contracts already had, and yet very steadily 
and very completely destroy the company's business prospects—
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they had the general management of the company's business, not 
simply the supervision of work in the field. I think they failed 
in their duty at least as early as August, 1911, and thence con
tinuously till the close of the company’s business.

I am not applying any supposed rule of trusteeship on tbt 
part of directors, but the ordinary rules governing principal 
and agent ; and, applying these rules, I think the defendants were 
not entitled to any remuneration from the company whose whole 
future they were ruining, even had it previously been understood 
that they should be paid.

Not being entitled to remuneration after August, 1911, they 
cannot receive from the company any remuneration for that time 
without the unanimous consent of the shareholders.

The by-law is for remuneration from the 1st May, 1909, to tie 
23rd February, 1912: I think this must lie set aside—on thi- 
reeord, there is no need of expressing any opinion as to whether 
had the by-law limited remuneration to August, 1911, as the latest 
date, it would be valid.

Nor do I consider the argument that the by-law was not borul
fide.

I would allow the appeal with costs here and below.

Lknnox, J.:—I have had the advantage of reading the judg
ment of the learned Chief Justice, and, with regret and very greai 
respect, I find myself unable to agree in the conclusions he hu- 
reached.

The Toronto Construction Company was incorporated in 1900 
for the purpose of contracting for anil engaging in the construction 
of railways in Canada, and continued to carry on this busine- 
until about March or April, 1912, when the individual defendant- 
incorporated the Dominion Construction Company for the purpose 
of engaging in and carrying on the same class of work.

Although the company has not been wound up, and still legally 
exists, it has, through the action of a majority of its shareholder-, 
the individual defendants, censed to carry on business, and has 
not accepted any contract since 1911 ; nor has it been engaged in 
carrying on construction work since the completion of the Guelph- 
Hamilton contract in 1912.

The capital stock of the company is 1200,000, in shares of IKK)
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each. Mrs. Decks, wife of George S. Decks, is the holder of one 
share and her husband of 499. The plaintiff and the other in
dividual defendants are holders of 500 shares each. There must 
of course be at least five shareholders to comply with the provisions 
of the Companies Act; hence, no doubt, the introduction of Mrs. 
Deeks as the holder of one share.

At a meeting of directors on the 25th March, 1910, after the 
company had ceased to do business, after a new company, through 
the agency of the individual defendants, had been incorporated 
and had taken the place of the Toronto Construction Company, 
and almost immediately after the termination of litigation between 
the parties to this action, in which the individual defendants were 
found to have acted unfairly and dishonestly towards the plaintiff, 
as a shareholder in the Toronto Construction Company, these 
defendants—without the consent and against the protest of the 
plaintiff—passed the following resolution or by-law:—

“Moved by George M. Deeks,
“Seconded by T. R. Hinds,
“That there be paid to George S. Decks, the president, he 

being an officer actively engaged in the manage ment of the business 
of the company, a salary at the rate of and amounting to the sum 
of $25,000 per year for each year commencing with the 1st day of 
May, 1909, and down to the 23r<l day of February, 1912, and 
amounting in all to the total sum of $70,461.43; and that there be 
paid to Thomas R. Hinds, an officer actively engaged in the 
management of the company, a salary at the rate of and amount
ing to the sum of $25,000 per year for each year commencing on 
the 1st day of May, 1909, and down to the 23rd day of February, 
1912, and amounting in all to the total sum of $70,461.43; and 
that the amount of such salaries be paid to the said George S. 
Deeks and Thomas R. Hinds forthwith after confirmation of this 
by-law by the shareholders.”

And this by-law was subsequently approved of and confirmed 
by a by-law of the shareholders voted upon and carried by these 
defendants, and, it may be, by the proxy vote of Mrs. Deeks as 
well. (The minutes record : “ Present in person, George 8. Deeks, 
George M. Deeks, and Thomas R. Hinds; present by proxy, Helen 
E. Deeks;” but this is all.)

The plaintiff, amongst other things, by this action seeks to set
41—44 D.L.R.
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aside these by-laws, to prevent the payment of the money referred 
to out of theassetsof the company, and to compel the repayment of 
it, if already paid. The Toronto Construction Company is also 
made a party defendant. It will lie convenient to refer to the 
individual defendants as “the defendants.” The learned Judge 
at the trial dismissed the action as to this relief. With deference. 
I am of opinion that he erred in this respect. It is not denied that, 
until they diverted the Lake Shore contract from the Toronto 
company to themselves, and to the Dominion Construction Com
pany, when it was incorporated, the defendants, or Hinds and 
George S. Decks at all events, were reasonably sealous and active 
in promoting the company's business ; that their management as 
directors was efficient ; or that exceptionally large profits accrued 
to the sharcholdere. Indeed, the enormous profit obtained has 
been made a basis for the argument that the by-laws ought not 
to be interfered with. I cannot see it in that way. The profits 
belonged to the company. My agent or trustee who unlawfully 
appropriates my goods or moneys can hardly justify upon the 
ground, “You could well afford it.” That is not the question: it 
is wrong or it is right, be the amount little or much, and the 
amount is of no consequence except in so far as it lends colour to 
their act.

The directors in passing the by-law manifestly desired to base 
it upon, and expected it to derive support from, an entry in the 
minutes, alleged to be "a resolution” of a meeting of directors 
of the 10th January, 1910, in these words : “It was decided that 
the officers actively engaged in the management of the company 
should receive a salary to be settled on hereafter, this salary to 
date from May 1st, 1909.”

The defendants to whom the salaries are to be paid under the 
the by-law attacked were, before and on the 10th January. 
1910, and continuously thereafter, directors of the company, anil 
have never been appointed to, or occupied, any other position. 
Until quite recently the plaintiff has been general manager of the 
company. Hinds has been and is secretary-treasurer.

The learned Judge finds, upon the evidence in this action, that 
the defendants Hinds and George 8. Decks, as was determined in 
Cook v. Decks, (1916), 27 D.L.R. 1, were guilty of bad faith and 
misconduct in the discharge of their duty to the company ; and
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he quotes from the judgment of the Ix>rd Chancellor, where he 
says: “In other words they intentionally concealed all circum
stances relating to their negotiations until a point had bee» 
reached when the whole arrangement had been concluded in their 
favour and there was no longer any real chance that there could 
be any interference with their plans. This means that while 
entrusted with the affairs of the company they deliberately de
signed to exclude, anti used their influence and position to 
exclude, the company whose interest it was their first duty 
to protect.” And the learned Judge (Masten, J.) concludes 
that there is a distinction to l>c drawn between the acts of these 
men as directors and their acts and conduct as employees or 
servants of the company. As to this the learned Judge says:—

“I do not think that the words used by the Lord Chancellor, 
which I have quoted above, apply to the question which falls to 
be here determined. I think the ordinary rule applies, and that 
these words must be taken to refer to the issue which was before 
the Judicial Committee in that former litigation, namely, whether 
or not there had been with respect to the Lake Shore contract a 
violation by Decks and Hinds of the duty which their fiduciary 
relationship as directors imposed upon them toward the company. 
The present case relates to the validity of the payments made to 
them for their sendees in an executive and commercial capacity, 
not as directors. The two functions appear to me to be entirely 
distinct, and the breach of duty referred to in the judgment of 
the Privy Council was a breach of duty as directors ; not a 
breach of duty as employees of the company.”

And again: “In my view, the breach of their duty as directors 
in taking the Lake Shore contract in their own name, as found by 
the Privy Council, does not disentitle them from receiving the 
remuneration which has been awarded to them by the con pany, 
and which they earned in the subsidiary sphere of employees 
''Uperintending and managing its work on the ground.”

This is not, to my mind, the only or principal question in the 
determination of this appeal, but it is of sufficient importance to 
warrant discussion. With great respect, I am unable to discover 
a well-grounded distinction either in fact or in law. As to the 
fact, I am of the opinion that the wording of the by-law is opposed 
to this contention, and I find nothing in the evidence to w arrant
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the conclusion that either of these men was at any time engaged or 
employed as an employee or servant of the company; or under
stood to be serving the company in any capacity except as a 
director. The company employed servants and agents, but these 
were engaged by antecedent agreements for specific remuneration, 
and with their duties defined. Every year $10,000 was credited 
to each of these defendants as personal expenses, but no entry for 
wages or salary as employees was ever made or claimed. Profits 
were acertained from time to time, and dividends paid on the basis 
of net profits, in proportion to share capital, and there is no 
suggestion of anything in arrear. This was the work or in the 
main the work, or under the superintendence, of these two defend
ants, at the head office in Toronto. The shares were transferable 
in the ordinary way.

Whatever may be said as to it being in the contemplation of 
the parties that something might at some tin e be voted by the 
shareholders while the company was a going concern by way of 
honorarium to Hinds and George S. Decks in recognition of extra 
work devolving upon them as directors, I cannot bring myself to 
believe that they ever regarded themselves or that they were 
regarded by anybody as occupying any position or discharging 
duties other than those pertaining to their official positions; and, 
on the other hand, as a matter of law, I cannot perceive how 
misconduct which is inexcusable in a director is excusable in tilt- 
case of a confidential agent and servant.

It is idle, I think, to argue in this case what may be done to 
bind a dissenting minority by an independent majority of directors 
or shareholders exercising discretionary powers and acting in good 
faith. The policy of the company—particularly while it is a going 
concern—is, within the scope of the charter, to be shaped by the 
directors; and their discretionary powers, when honestly exercised 
and confirmed by the shareholders, are not to be lightly disturbed 
by the Courts. They can, of course, condone the misconduct of 
their agents. But it is another matter where there has been 
grave misconduct, if there is evidence of bad faith, if independent 
action is impossible, if the giver and the taker is the some person, 
and the vote could not be carried without the vote of the bene
ficiary or payee, as in this case.

And again, referring to the conduct of these defendants, it is 
said in the judgment in appeal:—
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“ My conclusion on this branch of the case, therefore, is, that the 
defendants have not disentitled themselves to remuneration, be
cause the only breach of duty committed by them was in respect 
of matters outside the scope of the duties for which they have 
received remuneration. And for that breach of duty the appro
priate remedy has been accorded in the former action, and so 
that breach of duty, if it ever had any tearing on the present 
controversy, has been fully expiated:” and the judgment is 
manifestly rested upon this ground.

As I have said, there is no evidence that the defendants acted 
in a dual capacity; their position in relation to the company and 
“the scope of their duties” demanded of them the most scrupulous 
good faith in all things concerning the interests of all their associ
ates. No one of them was exclusively engaged in the business of 
this company; all were engaged in partnerships or individuals 
enterprises as well, from which individual profits were concur
rently accruing. By the continued experience, capacity, fore
sight, and energy of all—of necessity contributed in varying 
degrees and in different lines, hut each to lie set off against the 
other—a stage had been reached when, owing to its reputation 
and prestige, almost fabulous profits were accruing to the com
pany—the common proportionate right or property of each share
holder. By the 4th December, 1911, dividends had been declared 
amounting to 11,162,500, on a capitalisation of $200,(XX), in which 
these so-called servants had participated, or say at the rate of 
$50,000 a year; to say nothing of profitable individual and partner
ship enterprises, and the $10,000 a year for personal expenses, 
which, but for the opinion of the learned Judge, I should have 
judged, was three-fourths “compensation” for extra activity and 
zeal.

It was at this stage of the company’s phenomenal success, and 
“while entrusted with the conduct of the affairs of the company, 
that they ” (the three individual defendants in this action) “deliber
ately designed to exclude, and used their influence and position 
to exclude, the company whose interest it was their first duty to 
protect,” to quote from the judgment of the Privy Council, and 
it was at this time and under these circumstances that the defend
ants to be remunerated, with the assistance of George M. Decks, 
succeeded not only in diverting a profitable contract with the
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Canadian Pacific Railway Company—the subject of the litigation 
referred to—to themselves, but in addition turned over the practi
cally priceless business andgoodwill of “ the companywhoee interest 
it was their first duty to protect” to the Dominion Construction 
Company. This case is of course to be decided on its own facts, 
and I refer to the decision in the earlier case only for principles 
that should guide me. All that was directly involved in the formel 
action was the profits of the Lake Shore contracts; and these 
profits, so far as they can be ascertained, are to lie accounted for. 
Is this full expiation, and, if it is, is it to be countered by the by
laws in question, carried by the same controlling majority?

I come now to what does not appear to have lieen so much in 
the mind of the learned Judge. I care little whether the remuner
ated shareholders were regarded as directors or servants or both. 
I need not consider what would be the result if the by-laws had 
been limited to the period during which Hinds and George S. 
Decks were not shewn to have been unfaithful to the obligation' 
their position imposed. This is not what was done—the remunera
tion covers one undivided period. Nor need I consider the law 
as applied to other facts. The fact here is that these large sum* 
of money were voted'by themselves to themselves, after the com
pany had ceased to do business, after a long period of silence and 
acquiescence—which to me has not been satisfactorily explained 
—and on the heels of the judgment for “expiation” referred to.

Was it voted in good faith, in discharge of their duty as directors 
and quasi-trustees, and with due regard to the fiduciary obligations 
which Courts must insist upon or impose—and the circumstances 
point the other way—or was it, to paraphrase paragraph 4 of the not ice 
of appeal, “an afterthought designed to operate as a set-off to the 
judgment obtained by the plaintiff in Cook v. Decks rather than 
as a bonA fide remuneration for services?” I am of opinion that 
the powers of the directors were not exercised bond fide ; that the 
defendants Hinds and George S. Decks were not fairly entitled to 
the sums of money voted to them; that this was not an honest 
exercise of the discretionary powers admittedly allowed to directors 
under ordinary circumstances ; that what was done was knowingly 
and intentionally dishonest ; that, whatever may be the undisclos
ed cause, it looks like a design, amongst other things, to counteract 
in some degree the judgment then just pronounced in the previous
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action; that, having regard to the circumstances to which I have UWT‘ 
referred, the amount is large enough to afford evidence of fraud; 8. C. 
and that what was done was unfair to the plaintiff, a minority Cook 
shareholder, oppressive, and clearly dishonest. Hinds

The appeal should be allowed, and the judgment in appeal in -----
so far as it dismisses the plaintiff's claim should be set aside, and 
for this there should be substituted a judgment setting aside the 
by-laws in question, and, if the moneys have been paid out, 
directing the repayment by the defendants, other than the com
pany, to the Toronto Construction Company, with interest from 
the date of payment out, and for the costs of the action here and 
Mow, less such costs, if any, as have been already paid.

Rose, J.:—The only question that we have to determine is HoWi J 
the validity of a by-law passed by the directors of the Toronto 
Construction Company Limited on the 25th March, 1916, and 
confirmed by the shareholders on the 10th April, 1916, whereby 
it was enacted, following the wording of a resolution passes 1 by 
the directors on the 10th January, 1910, that there lie paid to the 
president, the defendant George S. Decks, “he Ix-ing an officer 
actively engaged in the management of the business of the com
pany,” a salary at the rate of $25,(MM) a year for the period com
mencing on the 1st May, 1909, and ending on the 23rd February,
1912, amounting in all to $70,461.43, and that there be paid to 
one of the directors, the defendant Hirnls, “an officer actively 
engaged in the management of the company,” a like sum, for the 
same period.

In approaching the question as to the validity of that by-law, 
the first inquiry, as it appears to me, ought to be whether, if the 
by-law had not been passed, George S. Deeks and Hinds would 
have had any enforceable claim against the company for salary for 
the period in question: for, if they would not have had such a 
claim, the governing considerations are rather different from the 
considerations that would have been applicable if the by-law had 
merely fixed the amount to be paid in respect of services which had 
given rise to a valid claim for remuneration. This question as to 
the right to a salary, apart from the by-law of 1916, must depend 
largely upon the view that is taken of the effect of what was done in 
January, 1910. (I leave out of consideration for the present the
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_ question as to the effect of the misconduct established in the case 
8. €. of Cook v. Deeks J
Cook During the latter part of the year 1909, Decks and Hinds, who
Hinds were actively engaged in carrying on the company’s work in con-
----- n ation with the contracts then on hand, seem to have become

R“,', dissatisfied with their position: they thought that the plaintiff, 
Cook, was reaping the benefit of their labours, while he was de
voting his own time to work in which neither they nor the company 
had any interest. Cook does not admit that there was any real 
ground for complaining of his conduct; on the contrary, he com
plains that his co-directors refused to undertake, for the company, 
contracts which he had procured and which he desired to turn 
over to the company ; but it does not seem to be material to 
decide, at any rate in connection with the matter at present under 
discussion, whether Cook had or had not failed in any duty which 
he owed to the company or to his associates. The matter was 
discussed, probably in 1909, certainly on the 10th January, 1910. 
On the last mentioned day there was a meeting of the directors. 
Cook seems to have recognised the fact that it would be fair that 
Decks and Hinds, who were attending to the work of the company, 
while he was attending to his own affairs, should be paid salaries; 
and there was put upon the books of the company a record of a 
decision “that the officers actively engaged in the management of 
the company should receive a salary to be settled on” thereafter; 
"this salary to date from May 1st, 1909.” Cook denies that this 
was passed at the meeting, and he points to the fact that a con
firmation of the minutes, which was signed by George S. Deeks and 
Hinds, was not signed by him; but Mr. Justice Masten finds, on 
the evideqee, that it was regularly passed, and his finding must be 
accepted. There is a dispute as to what the parties meant by the 
resolution: Deeks and Hinds say that they were not willing to 
"work for Cook for a salary,” and that they were unwilling, unless 
paid, even to finish the work that the company then had on hand, 
and that they so expressed themselves: Cook says that he had 
“no objection to their getting a salary, if they were going to con
tinue the business, but would not have discussed a salary, under 
any consideration, if they were not going to continue the work of 
the company.” Mr. Justice Masten, while giving general credit 
to Decks' and Hinds’ account of the conversation, finds that "it
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was never stated that the remuneration which they were to receive 
was payable to them for winding up the company’s affairs. 
Nothing looking in the direction of the cessation of the company's 
work or of the winding-up appears to have been explicitly stated 
toCook, until Hinds’ interview with him in March, 1912, after the 
Lake Shore contract had been procured.”

After the 10th January, 1910, the company completed the w ork 
then on h md, and undertook and completed three other contracts, 
called "Seaboard number; 2 and 3” and the “Guelph-Hamilton 
contract." These contracts, however, were not looked upon as new 
contracts: “Seaboard numbers 2 and 3 were regarded as merely a 
continuation of the former allotting to the company of the work 
on the Seaboard line, which had been originally tendered for as a 
whole, and, as they (the defendants) understood and contended 
with the Canadian Pacific Railway Company, awarded to them ns 
a whole;" and “the Guelph-Hamilton was a small contraet, taken 
because it was thought it could be finished about the same time 
as the other work which they had in hand." The way in which 
Decks and Hinds were occupied after January, 1910, is summed 
up in Hinds’ evidence on discovery, in the statement that during 
1910 the Seaboard work went on, during 1911 they devoted them
selves to cleaning up the work then on hand, and gradually brought 
the operations of the company to a close, and had the work prac
tically completed except some reballasting, etc., that remained to 
be done in 1912. About July, 1911, Decks told a representative 
of the Canadian Pacific Railway Company that he was “through 
with the Toronto Construction Company," and that any work 
taken by him and Hinds in the future would be on their own 
account; and in March or April, 1912, they took in their own 
names the "Lake Shore” contract, to the benefit of which, as has 
licen decided, the company was entitled.

Both the by-law of 1916 and the resolution of the 10th January, 
1910, provide for salary for services rendered from May, 1909, 
onwards. As to the period from May, 1909, until the 10th 
January, 1910,1 cannot see how it can be argued that, without the 
by-law of 1916, there is any legal claim for remuneration. TTiere 
is no pretence that, during that time, Deeks and Hinds were relying 
upon any express or tacit agreement, either with the company or 
with Cook, that they were to be paid for what they did. They
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were simply “working mcml>ers"of the company, with no legal 
claim upon the company for remuneration: see Re Boll and Iron 
Co., Livingstone's Case (1887-88), 14 O.R. 211, 16 A.R. 397 ; and 
the resolution or “decision" of January, 1910, providing for pay
ment for those past sendees did not strengthen their position, 
because, apart from the fact that it did not fix the amount to la 
paid, there was no ratification of it by a general meeting, a* 
required by the Ontario Companies Act then in force, 7 Edw. VII. 
ch. 34, sec. 88.

As to the time after the 10th January, 1910, however, Mr. 
Justice Masten thinks that the resolution and the contemporaneoui- 
discussion did away with any idea that the services to be per
formed by Hinds and Decks, not strictly as directors, but as em
ployees of the company superintending its operations in the field 
were to be performed without remuneration ; he thinks that “that 
si far as the action of the 10th January, 1910, proceeds:” la- 
finds that Hinds anil Decks "rested on that; they were entitled 
to use it in closing up the affairs of the company, as they expected 
to do in 1912. Just how they would use it, and to what extent 
they would use it, does not appear ; and they probably never 
reached a conclusion, knowing that, as they controlled the majority 
of the shares, they would be able to use the situation effectively 
whenever the necessity for using it arose.” I do not understand 
the learned trial Judge to mean that the result of what was said 
and done on the 10th January, 1910, was that Hinds and Decks 
acquired a legal right to payment for their future services—a rigid 
which they could enforce by an action for payment as upon a 
quantum meruit, if the company did not, by a valid by-law,“sett It " 
the amount left unsettled by the resolution ; I think, rather, that 
the language quoted was used in reference to the argument addressed 
to him by counsel for Decks and Hinds, that the resolution was 
relied upon merely “as shewing that the action of 1910 was nut 
fraudulent and as shewing that the action of Decks and Hinds in 
not putting the company into liquidation in 1910, but in proceeding 
to wind up its affairs in the way they did, was the result of t In- 
resolution then passed making it plain that their services were to 
be remunerated." If, however, he intends to go farther, and to 
hold that a right to enforce payment was created, 1 am, with much 
respect, unable to agree. Assuming that the resolution, if it bail
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been valid or capable of being acted upon, would have served as a 
foundation for a claim for payment for services rendered in merely 
finishing the work upon the existing contracts and winding up the 
company’s business, it is not plain to me how, being invalid, it can 
be treated as evidencing a contract that the officers “actively 
engaged in the management of the company should receive a 
salary;*’ and, in the absence of such a contract, there cannot be a 
claim.

Re Bolt and Iron Co., Livingstone's Case, 14 O.R. 211, 16 A.R. 
397, seems to be conclusive upon that point. Livingstone was 
managing director of the Bolt and Iron Company Limited. There 
was a by-law that “the directors and managing director shall be 
paid for their services such sums as the con pany may from time 
to time determine at a general meeting.” A general meeting 
determined that the managing director’s salary should be $4,000 
per annum until a day nan ed. After that time Livingstone con
tinued to perform the services of managing director, but the com
pany did not fix his salary ; and it was held by the Chancellor, 
whose judgment was affirmed by the Court of Appeal, that Living
stone had no claim in the winding-up, and must account for salary 
which he had received. The rule is stated by the Chancellor as 
follows (14 O.R. at p. 216) :—

“The position of the managing director rendering services for 
which remuneration is given, is not that of a servant hired by the 
company. His position is aptly defined by Pearson, J., in In re 
Leicester Club and County Racecourse Co., Ex p. Cannon (1885), 
30 Ch. D. 629, at p. 633, as a working men t>er of the company who 
gets paid for the work he does. The rules as to hiring and notice 
l>etween master and servant are therefore not applicable, and the 
measure of the rights of the salaried managing director is to be 
settled by what is provided in that behalf by the charter and by
laws of the company.”

Mr. Justice Masten points out that the work for which Deeks 
end Hinds claim payn ent was not the ordinary work of directors— 
attending board meetings etc.—but work as employees of the 
company, superintending its operations in the field. The same 
thing was true of Livingstone : the duties performed by a managing 
director are quite different from the duties cast upon the other 
directors. Moreover, apart from the fact that a by-law* for
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payment of directors is invalid and cannot be acted upon until it 
is confirmed by the shareholders (of course, the same is true of a 
resolution—see Mackenzie v. Maple Mountain Mining Co. (1910), 
20 O.L.R.615), Decks and Hinds had no right to vote at a directors' 
meeting in respect of the proposed arrangement that they should 
be employed by the company, and I think they never becan c 
"employees:” The Ontario Companies Act, 7 Edw. VII. ch. 34, 
sec. 89, now It.S.0.1914, ch. 178, sec. 93; Young v. Naval Military 
and Civil Service Co-operative Society of South Africa, [1905] 1 K.H 
687.

The case is not like one recently before us in which a general 
manager, who had ample power to engage servants, had engaged 
one of the directors as a traveller, no by-law or resolution of the 
directors being passed or needed; it is simply the case of “working 
members ” of the company saying, “ We w ill work no longer unless 
we are paid,” passing an invalid resolution for their own payment, 
continuing their work, and then clain ing that, because the com
pany has had the benefit of their services, it must pay for them. 
If the company had gone into liquidation without passing the by-law 
of 1916, could it have been held, in the face of IAvingstone’e Case, 
that Decks and Hinds had a valid claim? I cannot believe it, 
even if it is correct to say, as Mr. Justice Masten does, that from 
the 10th January, 1910, “Decks and Hinds proceeded to super
intend and manage the commercial and executive affairs of the 
company from then on until 1912, on the basis that they were to 
be remunerated." Moreover, I do not draw from the evidence 
the inference that Decks and Hinds did their work relying upon any 
supposed obligation of the company to pay. If they did, what 
explanation is there for the facts that when, in March, 1912, there 
was a discussion of a proposed purchase of Cook’s shares by George 
8. Decks, and Decks furnished Cook with an inventory of the com
pany’s assets, he made no reference to the necessity of providing 
for salaries, and will not now say that such necessity was prêtent 
to his mind; that in April, 1913, there was a distribution of profits 
which left the company with net assets of only about $30,000 over 
and above the amount of its capital stock, and still no provision for 
salaries; that, in the six years following the resolution of the 141th 
January, 1910, there was never a word about salaries until the 
Judicial Committee of the Privy Council had decided that Decks
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and Hinds held the Lake Shore contract for the benefit of the 
company?

If I am right in the view that I take as to the legal position as 
it existed prior to the passing of the by-law of 1916, it follows 
that the payment authorised by that by-law was merely a gratuity. 
If I am right only as to the period from May, 1909, until the 10th 
January, 1910, then, in so far as the payment is for services ren
dered during that period, it is a gratuity. In either case, as it 
appears to me, the by-law is bad; in the one case because there is 
no justification for any part of the payment; in the other because 
it is a single payn ent and covers some services for which the 
majority cannot compel the minority to pay.

Of course, it is not necessarily beyond the powers of a company 
to grant gratuities to its directors: such a power may well exist 
as incidental to the carrying on of the business of the company; 
but it is only as so incidental that it can l>e exercised—or, at least, 
that it can be so exercised as against the will of a minority of the 
shareholders. This is explained very fully by Lord Ju>tice Bowen 
in Hutton v. West Cork It. Co. (1883), 23 Ch. D. 654, at pp.G71-2. 
He says:—

“The money which is going to l>c spent is not the money of the 
majority. That is clear. It is the money of the company, and the 
majority want to spend it. What would l>e the natural lin it of 
their power to do so? They can only spend money which is not 
theirs but the con panv’s, if they are spending it for the purposes 
which arc reasonably incidental to the carrying on of the business 
of the company. That is the general doctrine. Bona fidcs cannot 
be the sole test. . . . The test must lie what is reasonably in
cidental to, and within the reasonable scope of carrying on, the 
business of the company.”

And, later on, after discussing the position of directors as 
regards remuneration, he proceeds:—

“One must still ask oneself w'hat is the general law about 
gratuitous payments which arc made by the directors or by a 
company so as to bind dissentients. It seems to me you cannot 
say the con-pan y has only got power to spend the money which it 
is bound to pay according to law, otherwise the wheels of business 
would stop, nor can you say that directors who have got all the 
powers of the company given to them ... are always to be
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limited to the strictest possible view of what the obligations of 
the company are. They are not to keep their pockets buttoned up 

'd defy the world unless they are liable in a way which could be 
enforced at law or in equity. Most businesses require liberal 
dealings. The test there again is not whether it i» bond fide, but 
whether, as well as being done bond fide, it is done within the 
ordinary scope of the company’s business, and whether it is reason
ably incidental to the carrying on of the company’s business for 
the company's benefit."

Then, after referring to some of the authorities, and after 
quoting a passage from Lord Justice Fry’s judgment, in which 
occurs the sentence: “Of course, if the majority of the share
holders present think it undesirable or improper to vote remunera
tion for past services the directors can have no claim whatever: 
but in case the majority think it reasonable and fit to vote a sum 
of money for past services, it appears to me a matter in which the 
majority can bind the minority;” Lord Justice Bowen continues 
(p. 674) :—

“ If that is meant as a simple test, I confess I do not agree with 
it, although I need hardly reiterate the respect I have for the 
opinion of the Lord Justice. If it means that within certain 
limits that is the test, I agree; but the ultimate test is not bonu 
fidee, but what is necessary for carrying on business. That is the 
test which Lord Justice Fry has not applied to this case."

The company in the case from which I have quoted had sold 
its undertaking ; and, although it remained alive, it was not a going 
concern in the full sense of the term ; its business was merely to 
wind itself up and carry on its own internal affairs until it had 
distributed the purchase-money. Technically, therefore, its 
position was not the same as that of the Toronto Construction 
Company in 1916; but Lord Justice Bowen's reasoning seems to 
me to be quite as applicable to the Toronto company as to the 
Well Cork company. It cannot be suggested that the by-law of 
1916 was passed as incidental to the carrying on of the company’s 
business; the business was over, and nothing remained to be done 
but to take the accounts and distribute the assets; no benefit 
could possibly accrue to the company from the making of the 
payments; and it seems to me to be simply a case in which, to 
quote Lord Davey, in Burland v. Earle, [1902] A.C. 83, 93, "the
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majority are endeavouring directly or indirectly to appropriate to OWT* 
themselves money . . . which belong(s) to the company, or in 8. C. 
which the other shareholders are entitled to participate.” That be- cook 
ing so, there is no question of the right of the plaintiff to maintain ^ 
the action. -----

Before us the appellant's case was put upon a rather broader, 
or perhaps I should say more meritorious, ground than the ground 
I have taken. It was contended that George 8. Decks and Hinds 
had not rendered to the company, during the period in question, 
the faithful service to which it was entitled, but had, on the con
trary, betrayed the interests of the company, which, as directors, 
it was their duty to protect ; that they had abstained from seeking 
new business for the company, and had attempted to appropriate 
to themselves the benefit of the Lake Shore contract, which really 
belonged to the company. It was also contended that certain 
sums of $10,000 a year which each of them had taken, nominally 
as reimbursement for expenses incurred by them while on the 
company’s business, were in reality taken as the salary mentioned 
in the resolution of the 10th January, 1910; and, finally, that the 
amount of the salary fixed by the by-law of 1910 was so excessive 
as to indicate fraud.

Mr. Justice Masten, who saw' and heard the witnesses, and is 
in a better position than we are to decide as to their credibility, 
finds as a fact that the annual payments of $10,000 were not 
salary ; and, although the evidence leaves in my mind a great 
doubt as to whether George 8. Decks and Hinds did really spend 
as much as $10,000 a year each in connection with the company’s 
business, I am not prepared to say that the finding is wrong. So 
too, as to the salary fixed by the by-law of 1916 : there was evidence 
that the amount was not unreasonable, considering the value of the 
services which it was assumed the allowance was intended to cover; 
and I think that, in face of Mr. Justice Masten’s finding to the 
contrary, we cannot hold that the sum awarded is so excessive 
as to lead to the conclusion that the by-law was passed in fraud 
of the company.

As to the other ground, however, the ground that Decks and 
Hinds had so acted as to forfeit any claim which they might other
wise have had to be paid for their services, I am in accord with 
Mr. Justice Riddell, whose opinion I have had the privilege of
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OWT‘ reading. The judgment of the Judicial Committee of the Privy 
8. C. Council is, to my mind, conclusive as to the quality of the acts 
Cooi that were in question in the case of Cook v. fleet», and that are put 
Hinds forward by the plaintiff here as disentitling those directors to !*■
---- paid for the services in fact rendered by them to the company;

and, if these reprehensible acts were done in connection with the 
office to which the salary voted by the by-law of 1916 attaches, it 
seems to me that they destroyed any right which there might 
otherwise have been to be paid for the work done in that office— 
at least, any work done after the inception, in or aliout July, 1911, 
of the plan to exclude the company from the benefit of the Lake 
Shore contract. But it is said that the misconduct was in the 
execution of the duties of Decks and Hinds as directors, whereas 
the salary was voted for services as employees of the company, 
superintending its operations in the field ; that it was not for any
thing in connection with the procuring of new business. With 
deference, I think that this distinction is too finely drawn. Decks 
and Hinds do not say explicitly how the figure of $25,000 a year 
was arrived at; but, as will appear, there seems to be enough on 
the record to shew that the salary was intended to pay for the 
services rendered in the very position which the Lord Chancellor 
describes these defendants as occupying—the very position 
which made it improper to attempt to divert to then'selves the 
benefit of a contract that ought to have gone to the company.

“It” (the question that was under discus-ion) “cannot,” says 
the Lord Chancellor in Cook v. Decks, 57 DLR. 1, at p. 7 
“be properly answered by considering the abstract relation
ship of directors and companies; the real matter for deter
mination is what, in the special circumstances of this case, was the 
relationship that existed between Messrs. Decks and Hinds and the 
company that they controlled. Now it appears plain that the 
entire management of the company, so far as obtaining and 
executing contracts in the east was concerned, was in their hands."

And again (p. 8) : " While entrusted with the conduct of the 
affairs of the company they delibeiate'y designed to exclude, and 
used their influence and position to ex ;lude, the company whose 
interest it was their first duty to protect.”

And later on he says (pp. 8-9) ; “ Men who assume complete 
control of a company’s business must remember that they are not
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at liberty to sacrifice the interests which they are bound to protect , 
and, while ostensibly acting for the company, divert in their own 
favour business w’hich should properly belong to the company they 
represent.”

When Hinds was called as a witness, counsel for the defendants 
drew from him an account of the services that he and George S. 
Decks had rendered to the company, including the obtaining of 
contracts; and then, coming to the by-law of 1916, asked him 
what he had to say as to the $25,000 being reasonable ; to which 
he answered that he thought it was “very modest under the cir
cumstances.” George S. Decks was likewise examined as to what 
had been done, and, after being questioned as to some other 
matters, was asked, “Upon what did you base your figures?” 
The witness answ ered : “ We considered the magnitude of the work 
we were doing, the turn-over,the amount of money we were making, 
and also the moneys that I understood people were getting in 
positions similar or probably less responsible.” George M. Deeks 
simply said that those at the meeting were absolutely satisfied- 
thought $25,000 very reasonable. All this seems to me to make the 
matter fairly plain; but it is in the evidence of the expert witness 
who so favourably impressed Mr. Justice Masten, and in the by
law itself, that it seems to be made quite clear that the salary was 
voted for the services rendered in the position which the judgment 
in Cook v. Deeks describes these defendants as occupying, and in 
which they betrayed their trust. The case that was put to the 
expert witness was the case of a company “managed by two men 
who jointly get the contracts, superintend the construction, and 
have general charge and control of its business.” The salary, 
according to the by-law, is given to officers “actively engaged in 
the management of the business of the company.” 1 cannot find 
any evidence at all in conflict with the evidence to which I have 
referred. Therefore, it appears to me that it is impossible to hold 
that the duties for the performance of which the salaries were voted 
are so separable from the duties which Deeks and Hinds failed to 
perform that there can be a right to demand payment in respect 
of the former, although there is no such right in respect of the 
latter; and upon this branch of the case I agree, as already stated, 
with Mr. Justice Riddell, for the reasons which he states.

1 would allow the appeal.
42—44 D.L.R.
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Meredith, C.J.C.P. (dissenting):—If we would bring this 
matter to a right conclusion, we should always bear in mind the 
kind of company which that in question was, what its purposes; 
and how, and by whom, the business done in its name was trans
acted, and its great profits gained. The need of this warning, and 
care, is made the more urgent by the not infrequent use, by 
Judge as well as interested counsel, of the word “company” when 
what was really meant was Cook, the plaintiff; and the tendency 
to discuss the case as if the company were one of the more ordinary 
character, comprising many shareholders, and having many 
different interests; and the defendants, other than the company, 
though nominally four-fifths and substantially three-fourths of it, 
as if something of that character which, in a celebrated case, 
Bacon, S.-G., seems to be reported as having described as "mere 
cyphers in algebra.”

The company was comprised of four large, and one small, 
shareholders; the holder of the few shares being added bccau-e 
not less than five persons could become incorporated as this com
pany was; and the main purpose of this incorporation, and all like 
incorporations, is "limited liability"—exemption from personal 
liability, of the persons concerned., beyond the amount of the un
paid price of the stock owned by them; and—that which it is 
very important to bear in ndnd—one of the main effects of such 
incorporation is to fasten upon all the partners—for such sub
stantially they are—that which is commonly called “majority 
rule.” And so we have here an incorporated company, with 
limited liability, having a capital of only *200,000, carrying on 
business involving millions of dollars, and carried on, by the de
fendants Hinds and George 8. Decks, in such a manner that the 
whole capital stock of the company may be described as insignifi
cant in comparison with the business done and profits earned.

Then, during the period in question, the business done, in the 
name of the company, was carried on entirely by these two de
fendants, whom the plaintiff seeks, in and by this action, to deprive 
it all remuneration for such services; and by their labour ami 
skill alone those great profits were won: and, during all that time, 
the ;>laintiff, though a director of the company and its duly ap
pointe ! “general manager,” took no part in carrying on this busi
ness or in earning in anv way these profits; but carried on the like
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business elsewhere, the profits ot which he made all his own. So, ONT-
too, it must be borne in mind that this business could be carried 8. C.
on successfully only by these two defendants and the plaintiff, or 
some of them, and that it was intended to be so carried on only; ■'
that it was not a company which could procure a successful or ___
suitable general manager by merely advertising for one, or indeed cTcp!' 
in any way but out of these few shareholders.

And, having regard to the character of the work done in the 
name of the company—mainly contracting for the construction of, 
and constructing, railways and like extensive works—and the great 
profits earned, so great that it is perhaps superfluous to say that 
on all hands the work done has been described as "eminently 
satisfactory,’’ it should be needless to say that that work was not, 
nor was it at all like, a mere director’s service; that it was that 
of very capable and very successful executive officers such as 
general or special managers. This was not really denied. From 
a business-man’s point of view how could it be?

In short, the whole work was the work of these two men, and 
the earnings were their earnings; the company was in substance 
merely a name, and its capital but a “cypher” so far as the work 
and earnings were affected; a cypher for which these two men had 
no need; their capital and credit were abundantly sufficient with
out it.

In these circumstances, how is it possible to say, with any 
appearance of fair play or of business-men's reason, that these men 
should not be paid for their services? And, from a lawyer’s point 
of view, why not? I know of no reason why a day-labourer for a 
company may not lawfully be its president, and yet receive his 
day’s wages; nor why a general or other manager may not be a 
director and yet be paid a salary ; we have outstanding instances 
in the great railway companies of this country. In the case of 
Fitzgerald ifc Co. v. Fitzgerald (1890), 137 U.S. 98, the rule as to 
implied contracts between companies and their directors is thus 
stated by Fuller, C.J. (at pp. Ill, 112), in delivering the judgment 
of the Supreme Court of the United States of America:—

"A bank or other corporation may be bound by an implied 
contract in the same manner as an individual may. But, in any 
case, the mere fact that valuable services are rendered for the 
benefit of a party does not make him liable upon an implied
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ONT promise to pay for them. It often happens that persons rendei
8. C. services for others which all parties understand to be gratuitous
Cooa Thus, directors of banks and of many other corporations usually 

*• receive no compensation. In such cases, however valuable the
---- services may be, the law does not raise an implied contract to pay

cT^p1' by the party who receives the benefit of them. To render such 
party liable as a debtor under an implied promise, it must he 
shewn, not only that the services were valuable, but also that they 
were rendered under such circumstances as to raise the fair pre 
sumption that the parties intended and understood that they were 
to be paid for; or, at least, that the circumstances were such that 
a reasonable man, in the same situation with the person who 
receives and is benefited by them, would and ought to understand 
that compensation was to be paid for them."

Words which apply and aptly express the common sense of the 
business community of this Province on the subject.

If there were nothing more in the case than this, I should have 
no hesitation in finding that there was a tacit agreement to pay 
these men, and to pay them the full value of their services.

But there is much more than that in favour of these defendants 
It ought to be common ground that a workman is worthy of his 
hire; and I find it very difficult to understand how the plaintiff, 
with any degree of reason, ran contend that these men are not 
worthy of theirs: men who won by their skill and energy enormous 
profits, which the plaintiff, who played the part of a drone in this 
hive during all these years, shared with them share and share 
alike; and this too though during these years he too was very 
busy, but in laying up store for himself only in his own hive. Pay
ment of these men during these years was more in the plaintiff s 
interests than theirs, for it is inconceivable that they would have 
gone on earning these profits and practically making a present of 
them to him, over and above bank interest on the comparatively 
insignificant amount of his money in the concern, which these 
defendants could quite as well have carried on, and have done as 
well, without.

The plaintiff testified that the share which these defendant- 
had in the work carried on by him came to an end in 1908. What 
could happen then except that his in that carried on by them should 
end likewise, or else that they should be paid for their services?
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The latter course was deliberately and formally taken, and entered ONT- 
in the records of the company in these words : "It was decided 8. C.

that the officers actually engaged in the management of the com- Cook 

pany should receive a salary to be settled on hereafter, this salary
to date from May 1st, 1909:" that was on the 10th January, ----
1910. And, more than that, this plaintiff, who now urges that cToe' 
these men should have no pay, gave this testimony at the trial of 
this action:—

“Q. But what led up to the discussion that you speak of 
after the meeting and what was the discussion? A. Well, I 
think it was Mr. Hinds’ suggestion that they might want a 
salary, which I did not object to.

“Q. Why should they want a salary any more than you? A.
1 was looking after some personal work in the west, and they were 
looking after this work for the Toronto Construction Company.

“Q. What else? A. Mr. Hinds said at that time, ‘Well, we 
are pretty high-priced men, we might want *25,000 a year,’ or 
words to that effect; and I said, 'Well, I am pretty game;' and 
he said, ‘Well, we will let it stand for the present.’ ”

In the face of this testimony, and of the fact, as very properly 
found by the trial Judge, that the decision of the company which 
I have read was come to at a meeting which was attended by every 
shareholder, except the nominal one, and was the decision of all, 
it is assuredly a waste of time to urge that these men were not to 
be paid for their services—services not in any sense as directors, 
but as executive officers of the highest class and of exceptional 
ability, as their earning of profits, instead of making losses, of 
between one and two millions of dollars, very plainly proves.

Then, being entitled to payment for their services, on what 
ground are they to be deprived of it? The one ground alleged in 
the plaintiff’s statement of claim is: “The said payments are not 
justified by any services rendered and are wrongful and fraudulent 
as against the defendant -ompany, and the said actions of the 
individual defendants ”—in taking steps towards making such pay
ments—“are in breach of their trust and duty as directors of the 
defendant company and are wrongful and fraudulent as against the 
defendant company, and any confirmation of the same, as herein
before set out, is wrongful and fraudulent as against the defendant 
company:" but why or how wrongful or fraudulent the plaintiff
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OWT~ fails to allege or shew, unless it be that the payments were to be 
S. C. made “without the consent of and against the protest of the
Com plaintiff."
Hinds 1° ™w of the facts which I have set out, it is plain why only
---- insufficient allegations of fraud were made: there were no facts

cTep1- upon which any sufficient allegation could be made; on the con
trary', the plaintiff and the company should be estopped from re
sisting payment of wages well-earned upon their promise to pay. 
Any such defence is out of the question.

But it was contended here, and at the trial, that, as these 
defendants had, as directors of the company, been guilty of a brcaeh 
of duty towards it, in taking for another company a contract which. 
as such directors, it was their duty to take for this company, the: 
not only forfeited their right to any salary for that year, but also 
the salary which they had earned in the preceding years.

What happened was this : these men becoming thoroughly dis
satisfied, as they well might be, at the plaintiff receiving such large 
profits out of the sweat of their brows, whilst they got nothing out 
of his, determined, in the latter part of the year 1911, to bring thi- 
uneven partnership to an end, as, of course, they had a right to do. 
and the only wonder is that they did not do it sooner. They 
formed a new company—as any one can, almost as a matter of 
course, and the payment of the fees exacted for the letters patent 
of incorporation—and then took the next contract—on the 1st 
day of April, 1912—in the name of this company, instead of that of 
the old company, in other words, for themselves instead of them
selves and the plaintiff. This also they had a perfect right to do. 
if they had adopted other methods than that which they took : 
some of which might have been very much worse for the company. 
It was quite within their power to close its doors at any time by 
simply declining any longer to carry on business in its name. The 
company was nothing without them in the capacity of its executive 
officers; in other words, the moment these men turned their 
services over to another company or employed them in their own 
name, this company fell to pieces. It was their standing, experi
ence, and ability,that brought contracts and carried them through. 
with satisfaction to those who let them, and with great profit to 
those for whom they were taken. If these men had gone out of the 
company at any time, as they lawfully might, it must have been
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disastrous to it in the sense of virtually ending its life. But they 
did not go out, nor did they stay in and say, as they might have 
done, “This company shall not undertake any more contracts;" 
and so it was held that they should have taken the last mentioned 
contract in the name of this company, and by the judgment of the- 
Courts they were compelled to treat it as if it had been so taken, 
and the profits of it have accordingly gone to this company; that 
is to say : this company has been put in the same position as if no 
mistake had been made, the company has lost nothing, and the 
plaintiff has lost nothing, by it. What more can reasonably be 
asked?

What is asked is this: that because of that error, although full 
compensation for any loss that might have been sustained by it 
has been made, these men, who have for the years in question 
shared their profits with a drone partner, must, at his instance 
and for his sole benefit, and against the will of every other share
holder, lose all their salaries for the three years preceding the year 
in which this contract was |>crformcd, as well as for the year in 
which the wrong method of getting out of this company and carry
ing on their own efforts for their own benefit was taken. If that 
be the law, I cannot help thinking that there is some ground for 
some of the metaphors, used by some authors, expressive of its 
stupidity.

In considering what the law is, upon such a subject as this, it 
is much 1 letter to see whether or not it comes within well-defined 
and well-known principles than to search for some case which may 
seem to be applicable and somewhat blindly follow it ; and that this 
case comes within such principles seems to me to be very plain; 
the principle applicable in the first place being that as well-known 
and well-defined as that one who fails to perform his contract 
cannot recover the price which he was to have been paid if he had 
performed it; nor can he recover anything for any part perfor
mance except upon an expressed or tacit promise to pay, founded 
on a sufficient consideration. That simple rule applies as well to 
contracts of service as to any other contract; so that, when a 
servant is lawfully dismissed, before he has earned his wages, he 
has no lawful claim for payment of part of them ; but, if any part 
of his wages have become payable, misconduct afterwards cannot 
deprive him of them ; a cause of action cannot be discharged in

ONT.

s. c.

Ill NEW.

Meredith,
CJC.P.



612 Dominion Law Reports. [44 D.L.R.

that way. But, if he sue for his wages so payable to him, his 
8. C. master can, inthese days, meet that claimwith a counterclaim foi 
Coot damages; and may, in a proper case, be awarded not only com- 
Hikdk pensation for all his actual loss but also exemplary damages. The 
—- failure in performance of the contract must be of a substantial

c*i c p ' charactei to be an answer to a claim for the price agreed to In-
paid upon the completion of it; and if, in a case of hiring and 
service, the master continues to accept the services of the servant 
or the full benefit of them, notwithstanding known breaches of the 
servant’s obligations, until the time for payment under the con
tract comes, he cannot avoid payment, but may have damage- 
for the breaches of the servant’s obligations.

Apply that to this case: the company might have had full com
pensation for all that it lost by reason of these men having taken 
the 1st April, 1912, contract for their new company instead of 
for this company; whether it could have had exemplary damages 
depended on the question whether they were guilty of actual fraud 
in that act. The former action was brought for the purpose of 
enforcing all the rights of this company in respect of that legal, 
quite as much as equitable, wrong. I say “wrong” not because 
any such wrong has been proved in this case, but because it was 
adjudged in the other action that such a wrong had been done, 
and that adjudication estops the parties to this action, who were 
also parties to that action, from contending otherwise. Thai 
action was brought to recover full compensation for that wrong, 
and that which was awarded in it against these defendants must 
be taken to have been full compensation; in any case no further 
damages, under any name, are now recoverable from them for that 
wrong: at law, under the name of “damages," or in equity under 
the name of “accounting for profits,” they are the same relief.

Before the contract was made, the plaintiff was given notice of 
the intention to take it just as it was afterwards taken. If he is 
to be looked upon as the company, as quite inaccurately he has 
too often been, there were three courses open to him : (1) to dis
charge—or endeavour to do so—these servants of the compane 
who were thus mistaking their rights, and about to do a wrong to 
the company, and have insisted upon the contract being taken by 
this company and performed by its servants, if not by its "general 
manager;" (2) permit them to go on with the contract, with
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notice that they were «till deemed to be the company's servants, 
and that the company would insist upon the contract being treated 
aa theirs and their services rendered for it ; and (3) discharge these 
servants—or endeavour to do so—and recover damages from them 
or have an accounting in equity, for their wrong.

Substantially the second course was taken ; and, that being so, 
I know of no law, or equity, or case, that can justify a refusal to 
pay their wages thus earned, and at the same time take the full 
benefit of their services in taking all the profits they earned. 
Treating them as still working for this company, in all other 
respects, and yet to refuse them their wages, and to do this 
at the instance of the sleeping partner only, against the will of 
every one else concerned, and four times more concerned than he, 
would assuredly, as I think, tend to bring the law quite within 
"Mr.Bumble's” definition.

Now let us turn to some of the cases. In the case of Tyrrell v. 
Bank oj London (1862), 10 H.L.C. 26, Il K. H. 934, it was said of the 
defendant—the appellant—by the Lord Chancellor in the House 
of Lords (p. 44) : “ He forgot the first duty of a solicitor in the con
cealment and falsehood which were practised;" and yet that 
tribunal decreed that out of the secret profits he had in that manner 
obtained he should be allowed ‘ * the moneys properly expended " by 
him “in respect of the said hereditaments, including all costs, 
charges, and expenses incurred by him, and all payments properly 
made by him in relation to the premises ; ” the formal order of the 
Court being, in this respect, in these words: "the money paid by 
the defendant . . . or by his order, in respect of the said heredita
ments, including all costs, charges, and expenses properly incurred 
by him and all payments properly made by him in relation to 
the premises.”

A few years afterwards, the case of Salomont v. Pender (1885), 
3H.4C. 639,159 K.R. 682, was decided by the Court of Exchequer ; 
and in it an agent for the sale of land, being himself the purchaser, 
was considered not entitled to a commission upon the sale; but 
Martin, B., referring to a passage read from Story on Agency, which 
is in these words—“ It may be laid down as a general principle, that 
in all cases where a person is, either actually or constructively, an 
agent for other persons, all profits and advantages made by him in 
the business beyond his ordinary compensation, are to be for the
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benefit of his employers ”—said : “But what is meant is that where 
an account is directed against agents of the proceeds of property 
which they have sold at a profit, they will be allowed to take 
credit for their commission."

In the case of Andrews v. Ramsay & Co., [1903] 2 K.B. 635, it 
was held that the plaintiff was entitled to recover a commission 
deducted out of the price of property sold by the defendants for 
him because the defendants had received a secret commission from 
the purchaser ; and this although they had already been compellci I. 
by an action, to pay to him the amount of the secret commission 
received by him. The Lord Chief Justice, in the first place, base I 
his judgment upon the case of Salomons v. Render, which however 
was quite a different case and one looking on this point the other 
way. The plaintiff in that case was not compelled to refund am 
profit, he had received none except such as may have gone with 
the land, and that he and the others to whom the land was soh i 
retained ; and there were in it the oliservations which I have read 
from the report of it. But, at the close of his judgment, the 
learned Chief Justice put it rather differently thus (p. 638) : “ But 
if, as is suggested, there is no authority directly tearing on the 
question, I think that the sooner such an authority is made the 
better.” But that, as it seems to me, was contrary to the prece
dent in the House of Lords to which I have referred, as well :i> 
that in the Court of Exchequer.

And that case is, plainly, quite different from this, for in thi- 
case all that was done was done with the knowledge of the plaintili . 
and he chose to stand by and permit it to go on, and then to take 
the position that the defendants were accountable, just as if the' 
were throughout the servants of this company carrying on the 
work in question as if it were this company’s work, and, with the 
aid of the Courts, has obtained the same benefit as if actually it 
had been so; and assuredly that position must be maintain* i 
throughout, in regard to wages as well as in regard to profit - 
The only actual difference is that the new company—that is, sul - 
stantially, these defendants—relieved this company from all danger 
of loss, loss which, in such a work, might have been very great. 
It is assuredly bad enough to have made it a case of “Heads I win. 
tails you lose,” without doing these defendants out of their con
tribution in, as the learned trial Judge very accurately says, “de-
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voting practically their whole time” to the work, as well as their 
exceptional skill in works of that character, without which not a 
farthing of profit would have come into being to fight over.

And soon after the decision in the case of A miren t v. llamsay 
A Co., the same Court was obliged to take something like a step 
backward from the new precedent , in the case of Uippisley v. Knet 
Brothers, [1905] 1 K.I1. 1, in which it was held that, although the 
plaintiff could recover the amount of the secret commission, yet 
the defendants were entitled to their commission for the sale of 
the goods. The difference between the two cases, in the judgment 
of the Lord Chief Justice, being that in that case “there was no 
fraud, but that what was done by the defendants was done under 
a mistaken notion as to what they were entitled to do under the 
contract:” whereas in the other case the defendants had “acted 
with downright dishonesty” (pp. 7, 8).

Following cases, without great regard for the principles in
volved, may well lie, sometimes, will-o'-the-wisp methods, lending 
to quagmires: as, for instance, following the earlier of these two 
cases in ignorance of the latter, or before it was decided ; and I 
venture to express my view that if plain common law rules lie 
applied to such cases as these a right conclusion can be reached 
without much perplexity.

But, assuming the question to be one of dishonesty and sever
ability, in this case : what ground can there lie for finding that these 
defendants, men of unblemished standing and of unusual skill and 
knowledge in their calling, and men capable of earning the great 
profits which for years they earned for this company, were in any 
sense dishonest? I am bound to eav that if I should apply that 
ugly word to them I should deem myself without excuse, much 
less justification. One unquestionable fact alone would close my 
mouth very firmly. Six Judges of the Supreme Court of Ontario, 
men familiar with such things as those involved in this case and 
with men and things in general in this country, unanimously, not 
only adjudged tha e defendants were not guilty of any dis
honesty, but, indeeu, wt.d quite within their lawful and just rights 
in breaking away from this company and in taking the contract 
under discussion for the new company. Am I to say, in the face 
of that fact, not only that that which was done was without lawful 
right but was also dishonest, actually fraudulent; is any one, no
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matter who he may be and whether in high or low degree, to say 
it? Again, how can it be termed dishonest or an actual fraud 
when only the manner of doing it can be found fault with ; wheu 
the same thing, and worse, so far as the plaintiff’s interests are 
concerned, could have been quite as easily, and quite as quickly, 
lawfully accomplished? It is useless to say that it was done to 
forestall the plaintiff or this company. The company was but a 
name, and the plaintiff was entirely "out of the running,” for any 
such contracts. These defendants and their experience, business 
stability, and ability, were the sole factors. Their only difficulty 
could have been in regard to what is commonly called the “plant ” 
—the tools and implements—needed in the work, and that they 
could have converted to their own use, or else have purchased 
another.

Whether they acted dishonestly or not is a question which we 
have to determine upon the evidence adduced in this case, and 
upon that alone. The question was not one material to the issue 
in the other action; and so no finding in it could relieve us from 
that duty, if there had been one, of which I can find no evidence 
It ought to be needless to say, that the judgment in the other 
action needed no fraud, that is, actual fraud, to sustain it; “con
structive fraud" was quite enough ; as also that there was no fraud 
of any character, but merely a breach of the servants' contract with 
their employers. But, for those who long for a case for everything, 
I refer to Notion v. Lord AihburUm, [1914] A.C. 932, and to the very 
apposite words of the Lord Chief Justice of England in the case of 
Hippitley v. Knee Brotheri : “lam satisfied that there was no fraud, 
but that what was done by the defendants was done under a mis
taken notion as to what they were entitled to do under the con
tract.” So, here, I am more than satisfied that there was no 
fraud ; that that which was done by these defendants was done iu 
the belief that it was their lawful right to do it. We must not 
treat them as imbeciles; they are men of firm standing in the 
community and of quite as much reason as most of us; and, that 
being so, why should they attempt to do anything but that which 
was lawful and right? What was to be gained by it? Not this 
contract, because this company, without them, could be no impedi
ment in their way to get it. And, dealing with an equally shrewd 
man of business, like the plaintiff, no one of intelligence would lay
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himself open to a certain attack by him; even if there were no <>NT- 
other way of attaining the object lawfully and safely. N. C.

It is true that the learned Judge who spoke for the Judicial (-lX)K
Committee of the Privy Council in the other case, did make use *■
of some words which, divorced from all else that was said by him, ——
give some ground for thinking that he thought these defendants cTce 
had acted dishonestly ; but, in the first place, it should lx1 observed 
that there is not a word to indicate that the learned Judge thought 
that in doing that which he thought they did, or omitting that 
which he thought they omitted, they were not acting in thehoncst 
belief that they were in all things within their lawful right. But, 
however that may be, what have we to do with the learned Judge’s 
views upon the subject except in so far as they were needful to 
support the judgment pronounced? It would be an extraordinary, 
and a lamentable, thing if the reasons of a Judge expressed in one 
case were to be treated not only as evidence but conclusive evidence 
upon a question of fact to be tried inanother case, brought for a 
different purpose ; and that no matter how experienced 01 inex
perienced, or of how high or low degree, such a Judge might be.
I say these things because of the persistent tendency to argue this 
appeal as if the reasons of the learned Judge, to which reasons I 
have referred, were uncontrovertible and conclusive evidence in 
this case. And I may add again this: that I can hardly deem it 
possible that any one should say that these men knew they were 
acting wrongly—contrary to our law—in the face of the opinion! 
of the six Judges unanimous in considering that they were in truth 
acting rightly and quite within the law.

I find no evidence of fraud on the part of these defendants; 
nor indeed on the part of the plaintiff, in having taken part in 
inducing these men to devote three of the best years of their lives 
in the serviceof this company on the promise of pay men, for such 
service, and then seeking to deprive them of payment to any 
extent; his misconduct, thus, is not fraud, it is just the outcome 
of resentment more aptly called spite, not the desire of gain in 
money, for I am able still to take him at his own estimation:
"Well, I am pretty game;’’ not dishonesty but spite drives, and 
spite is sometimes a vicious driver; it is said to drive some men to 
"bite off their noses to spite their faces;” but that is not this case, 
rather it has driven the plaintiff to bite off the noses of his quondam
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familiar friends and partners, or more accurately speaking, to put 
them, with much aid from this Court, distinctly out of joint. It 
is not fraud, but ill-feeling, that has brought all these evil things- 
including tens of thousands of dollars thrown away in law costs— 
to pass.

But, assuming also that it is necessary to sever the wages for 
the three years in question from the transaction which was the 
subject of the other action, in order to sustain the right of these 
defendants to payment, there seems to me to be no difficulty in 
that respect in the defendants’ way. “ If it appear from the agree
ment to have been the intention of the parties that the servant 
should be remunerated, but the amount of his remuneration was 
not settled, he will be entitled to recover upon the quantum meruit 
the fair value of his services.” The agreement here was to pay u 
salary ; that is a periodical payment, monthly, quarterly, or yearly; 
so that at the furthest a cause of action for such salary arose yearly ; 
the amount to lie ascertained by Judge or jury if the parties had 
not agreed upon it. And such a right of action could not he 
discharged by any subsequent misconduct. Need I refer to such 
cases as Taylor v. Laird (1856), 1 II. & N. 260. 156 K.It. 1205.

It is true that in the third year, a month before its termination 
the contract in question was taken, but it was taken openly, after 
full notice to the plaintiff of the manner in which it was to be 
taken: and so, in regard to this year, the answer to any objection 
to payment of the salary assuredly is this : the company might have 
discharged these servants if it saw fit to do so, assuming that they 
had done wrong in taking the contract as they did ; but the com
pany—that is, the plaintiff—for the best of self-interested purpos, - 
did not do so; to do so would have meant the loss of the contract : 
the plaintiff was not able to carry it out, no one but these de
fendants could ; so that the only course for the plaintiff to pursue 
in order to get any benefit from it was, in effect, to require these 
servants to continue working for the company earning the profits 
of the contract for it; and that, with the aid of the Privy Council, 
has been effected; and so the salary for that year was earned and 
should be paid.

Whilst it is right to discountenance unfaithful conduct on the 
part of all who serve, it is quite as important to avoid making, 
lightly, charges of dishonesty against them. It is to be borne in
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mind that those who occupy and have always occupied a master’s 
position may have the prejudices of a one-sided experience ; and 
that it is very easy to carry such prejudices to unjustifiable ex
tremes. No great esteem can be had for those who are so pre
judiced as to deem the honest gardener who accepts a gift of a 
jack-knife from an honest seedsman, with whom the gardener's 
master deals, worthy only of a bad character. Fortunately, I think, 
the extreme notions on this subject which may have prevailed to 
some extent in England have not overrun this country yet ; and 
those who are too ready to adopt them should rememlier that there 
are others besides gardeners who accept gifts even of knives when 
they can he had. The notion can be carried to lengths which 
might be termed ridiculous if it were not for the great injustice it 
may do. It is a self-evident mistake to be too pronouncedly self- 
righteous; to be too searchful for the "mote:" so too it is a mis
take for the drone to be too critical of the working bee.

Besides separation, as I have stated, in regard to time, the 
transactions in question were entirely separable and separate in 
quantity andquality. Each contract was a separate and complete 
transaction in itself. Wrongdone,ormistakesmade,astothe one, 
had no effect upon any other. In regard to all other transactions, 
these defendants' conduct, as I have said, has been considered 
“eminently satisfactory" on all hands. How then can it be said, 
reasonably, that their mistake in this transaction is so inseparable 
from the other eminently satisfactory transactions as to vitiate 
all? I should have thought that in both respects the transactions 
were ns easily separated as any under any circumstances could be.

And therefore, even if otherwise these defendants would have 
forfeited their three years’ earnings, I should be clearly of opinion 
that that wrong was avoided by the severability of the vitiated 
transaction. And, before leaving this subject, it may be well 
again to say that each of the two later cases to which I have 
referred was a case of secret profit, the dishonesty attributed in 
the one case was in the secrecy regarding the profit. This rase is 
different in all its features.

And, upon yet another ground, right, as it seems to me, can be 
done.

I see no reason why the company might not, as it did, make 
nod the claims of these defendants for their salaries for the three

ONT.
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ONT. years in question. In the first place, it was not a gift in any
6. C. sense; it was but carrying into effect the “decision” of thiscom-
Caion pany, and of every one in any way concerned in it, expressed in
Hinds l^e records of the company, on the faith of which the services were
----  rendered, and without which, or some better arrangement, the

W£F.' company would have come to an end then. Why might not the
company do this ; indeed what excuse could it have for not doing 
it, when a full recompense had been exacted from these defendants 
for their mistake regarding the contract of the 1st April, 1912 ? 
And why not, even if that act had not been merely a mistake as 
to their legal rights? What law, or equity, can there be, en
titling a company to exact a great penalty or forfeiture beyond 
that which has been paid, and has put it in precisely the same 
position as if no wrong had lieen done? There ran be none.

But, even if it had been in legal strictness only a gift, why 
might not this peculiar company, in the peculiar circumstances of 
the case, make it? Common decency required that it should he 
done: that these men, who had devoted substantially their whole 
time in the interests of this company for three years, for others 
who did nothing as well as for themselves, should receive a fair 
recompense, law or no law, equity or no equity, but common 
decency and common honesty, in a sense, prevailing. With more 
than a million and a half dollars of profits, it would be foolish to 
say that it came out of the capital ; if that would make any differ
ence, if really the capital is not as much the shareholders’ as the 
profits are, if, in truth, the question is not one of fraud, upon which 
question whether out of capital or earnings might be important. 
The Privy Council have treated it in that way. Oppression 
of a minority by an interested majority ; certain director- 
holding a majority of votes making themselves a present. A case 
of fraud. That finding is of course not binding on us; it was in 
respect of an entirely different action of the company which took 
place several years before that in question. Our duty is to find, 
quite independently of that finding, whether the action of the 
company, now in question, was fraudulent. And, as to that, let 
me point out that it was not a case of directors making a present 
to themselves ; it was an act carried by the only independent 
shareholders and by them unanimously. Exclude the votes of 
these defendants who benefit by the action of the company ; and,
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if that be done, for equally good reasons the spiteful votes of the 
plaintiff should be rejected ; the result being 504 independent votes 
for and no vote against payment. Or include the plaintiff and 
exclude these defendants, then there is a majority of four in favour 
of standing by the promise to pay on the faith of which the services 
were rendered. There is no evidence of any character that George 
M. Decks and Mrs. Decks did not vote in a fair and conscientious 
manner, and neither had any personal interest in voting as they 
did : votingtheother way was votingmoney into theirown pockets, 
but money which they had promised to others, and which they 
might well think it dishonest to take back by breaking that pro
mise. There is no evidence that these shareholders voted any 
differently because those defendants were not strangers to them.

To say that the claim is a mere afterthought, an outcome of 
the loss of the other action, is to forget or ignore the promise to 
pay in 1910, on the faith of which the work was done, as well as to 
overlook entirely the testimony of the plaintiff of his expressed 
willingness, in 1910, not only that these defendants should be paid, 
but that they should be paid the exact amount which they claim. 
There was nothing extraordinary in letting the matter stand during 
the other litigation; and, whether there were or not, that could 
not alter the legal rights of the parties or give any kind of justi
fication for a contention that the claim is altogether an after
thought.

If we do not forget the peculiar kind of company which this 
company was, and the peculiar circumstances of the case, we shall 
find no semblance of fraud in any action of this company in respect 
of the matters in question; nor anything like an interested majority 
oppressing an innocent and helpless minority. In my opinion, 
the action of the company in question was lawful and right. In
deed, as strong words have been applied to the conduct of these 
defendants, it may be but fair to them for me to add, that, in my 
opinion, any other action on the part of the company, in view of 
its promise, its decision, in 1910, would have been contemplated.

That the amount at which the salary was fixed by the company 
in 1916 was not excessive is well proved by the circumstantial 
evidence: the character and volume of the work done; the great 
profits earned and the remuneration given to the subordinate 
officer; and, in addition to that, there is the very satisfactory
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• testimony of the witness Mr. Jackson ; to which also may be added
H. C. the plaintiff’s expression of willingness to pay the exact amount, in 
Cons the year 1910; and there is no evidence to the contrary. But for 
IliNus the bitterness of the quarrel between these former friends, there 

hardly could have been any objection to the claims of these two 
cTt'h defendants in this respect, from one who expressed his willingness 

to pay the exact amount in question, and who, whilst a sleeping 
general manager, received in profits probably one thousand per 
cent, on his investment—his partnership with these two defendants 
—profits won altogether by their energy and ability.

I am clearly of opinion:—
1. That these two defendants have a good cause of action 

against the company, under the expressed undertaking of 1910, 
for more than the amount which they claim.

2. That they have also a lawful riyht to the money in question 
under the action of the company in 1916. And, if these things 
were material :—

3. That, in taking the contract of the 1st April, 1912, these 
defendants believed that they were doing no more than they had a 
lawful right to do; and as—now—seven Judges of this Province 
also think they had a lawful right to do.

4. That that contract was entirely separate from those out of 
which their right to remuneration in question arose.

5. That, at latest, at the end of each year a cause of action 
arose for the salary which these men were to be paid ; and that no 
misconduct after that could displace it.

6. That, the company having absvained from dismissing these 
defendants from office and taking over the work itself, and having, 
on the contrary, claimed and had the benefit of tnis contract as 
fully as if it had been performed by the defendants for that com
pany and as its servants, it is unjust and inequitable to treat them 
as discharged servants disentitled to their wages; and there is no 
power in this Court to impose a penalty, except by way of ex
emplary damages ; that otherwise the true measure of damages is 
the measure of the plaintiff’s actual loss: see Hamilton Hat ami 
Light Co. arul United tins and Fuel Co. v. (lut (1916), 37 O.L.It. 
132, 31 D.L.K. 515, and the cases therein referred to. That 
though there may be cases in which a dismissed servant cannot 
recover wages, and may be compelled to pay over profits to his
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muter, quite irrespective of any question of dishonesty, this case 
is obviously not such an one even in respect of salary for the year H. C. 
not now in question. ëôôa

7. And that, in reason, and on the authority of such cases as J
Tyrrell v. Hank of London and Salomont v. I’ender, ordinarily all -----
that is honestly owing to a servant, honest or dishonest, should cTck 
be allowed to him on his accounting for, and paying, all lawful 
rights and claims of his master ; that, however wrong it may be
for a servant to “rob” his master, that cannot make it right for the 
civil courts to “rob" the servant for the benefit of the muter

8. That the case is'obviously one of muter and servant, or, if 
any one prefer it, of company and executive officer ; and that, if 
it were not, if it were only of directors’ fees, these defendants are 
entitled to be paid the “ salary " in question, because of the promise 
of every shareholder of the company, in 1910, to pay it, reaffirmed 
at the shareholders’ meeting in 1916.

9. And that, without at all reiving upon recent days’ extra
vagant notions of the capacity of Ontario companies—see Edwards 
v. Blackmore (1918), 42 D.L.H. 280. 42 0.L.R. 105—the action of 
the shareholders in 1910 and 1916 was infra vires of the company; 
and that neither wu fraudulent, and so both are binding, though 
either would be enough : see Dominion Cotton Hill« Co. Limited v. 
Amyot, 4 D.L.R. 306, [1912] A.C. 546.

The learned trial Judge was, in my opinion, quite right in his 
conclusions; and, accordingly, I would dismiss this appeal ; but, 
as the other members of this Court are of a contrary opinion, it 
must be allowed, and the company must be restrained from paying 
and these defendants from receiving the money in question; and, 
according to the ordinary rule, costs follow the event.

Appeal allowed; Meredith, C.J.C.P., diuentiny.

RE GARTSHORE. B- C.
REX *. CLEMENT. j^T

BrUieh Columbia Supreme Court, Hunter, C.J.B.C. January tt, 191».
1. Statutes (f I—1)—Royal commission—Public Inquiries Act B.C.—

Dominion i-knai. laws—Invkstioation Vi.tha vihkh.
A coercive commission created under the Public Inquiries Act (R.H.B.C.

1011, c. 110) as amended by 1017, c. 30 (3), to invest igate breaches of 
Dominion |ienal laws dtmling with the importation of liquor into the 
province is ullra vires of the Lieutennnt-Clovernor in Council ami also of 
the piovinciul legislature.
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B. C. 2. Statute* (| II—96)—Pubuc Inquiries Act—Intent—"Good oovern- 
------ nent"—"Administration op justice in the province"—B.N.A.
8. C. Act-Criminal law—Jurisdiction or province.

le
Gartsuore.

The expression “good government,” as used in the Public Inquiries 
Act (It.K.B.C. 1911, e. 110) a* amended by c. 30, 1917. is not to lie taken 
in the wide sense which such expression liears in the B.N.A. Act in rela
tion to the powers of the Dominion, but rather to the exenise of the

Rex

Clement.

executive and ministerial functions and to the management and conduct 
of official business, within the sco|ie of the jxiwer given to the Province 
by sec. 92 (16) of the B.N.A. Act, to legislate in res|iect of merely local 
matters within the Province.

IKelly v. Mather» (1915), 23 D.L.R. 225, 25 Man. L.R. 5H0, referred to.|
By the expression “administration of justice in the Province” in the 

said Act (1917, c. 30 (3)), it must be assumed that the legislature did 
not intend to include any matter not included in the phrase as used in 
the B.N.A. Act. By the B.N.A. Act, s. 91 (27) the criminal law, includ
ing the procedure in criminal matters, is assigned to the Dominion.

Such a commission in so far as it is created for the purpoee of inquiring 
into punishable violations of law, and ascertaining the malefactors with a 
view to prosecution, is also in violation of Imperial statutes 16 Chas. I., 
e. 10, and of stat. 42 Edw. III., c. 3, which statutes are still in force in 
Canada and the provinces except so far as altered by a competent legis-

Statement. Application to «hew cause why a writ of prohibition should 
not issue to prohibit Clement, J., from proceeding under the 
mandate of a Royal vommiwion, dated December 21, 1918, pur
porting to issue under the authority of the B.C. Public Inquirv* 
Act. Acting under the authority of the commission, the com
missioner required the applicant's attendance as a witness. On 
the applicant refusing to .attend, he thereupon issued his warrant 
for his arrest, hut, as I understand it, the same has not yet been 
enforced: hence these proceedings, and, as the case raises ques
tions of cardinal importance, the court reserved judgment.

C. Wihon, K.C., and R. Syme*, for Gartshore; C. W. Craig, 
K.C., for Crown.

Hunter, C.J.B.C.:—The commission recites that the Public 
Inquiries Act enacts that, whenever the Lieutenant-Governor in 
Council deems it expedient that an inquiry lie made into and con
cerning any matter in connection with the administration of 
justice within the province (and such inquiry is not regulated by 
any speeial law), the Lieutenant-Governor in Council may appoint 
a commissioner to inquire into such matters. Why the words 
included in the brackets were inserted is not clear, as they do not 
appear in the new section substituted by the amending Act of 
1917, but, as I think nothing turns on this, there is no need to 
refer to it further.



44 DXJt.] Dominion Law Reports. 625

The commission directe the commissioner to inquire:—
(o) Whether intoxicating liquor has been unlawfully imported into the 

Province of Bri'Uh Columbia since December 24, 1917, and if so, in what 
manner and by what means or devices such importation was effected;

(fc) If any intoxicating liquor was so unlawfully imported into the Prov
ince of British Columbia, the names of the persons, firms or corpora*ions 
engaged directly or indirectly or in any wise connected with such unlawful 
importation;

(c) Into the disposition of all intoxicating liquor so unlawfully imported;
(d) Into all unlawful sales of intoxicating liquor within the Province of 

British Columbia since October 1, 1917, in respect of which no prosecution has 
been had under the British Columbia Prohibition Act or under any statute, 
order-in-council, or regulation having the force of law in British Columbia, 
and then, by virtue ef th Act and other powers vested in the 
Crown, clothes the commissioner
with the power of summoning before you any person or witnesses and requiring 
them to give evidence on oath orally, or in writing or solemn affirmation (if 
they be persons entitled to affirm in civil matters) and to produce such docu
ments and things as you may deem requisite to the full investigation of the 
said matters.
and directs the commissioner to report, in writing, the facts found 
together with the evidence “and the opinions which you may 
have formed in relation to the matters aforesaid as a result of

B. C.

8. C.
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Garthhoke.

Rex

Clement.

Hester, C J.

such inquiry*"
The first three inquiries are directed to unlawful importation 

of liquor in the province since December 24, 1917, i.e., for the 
period of practically a year before the date of the con mission; 
the mimes of the guilty parties are to be reported and also what 
became of the liquor. That is to say, the commissioner is to 
inquire into the commission of offences against Dominion law ns 
it has been settled by the Privy Council, that legislation relating 
to importation is assigned by the R.N.A. Act exclusively to the 
Dominion parliament, although in this matter the violations 
aimed at appear to be principally in respect of the prohibitions 
against importation and sale contained in the Dominion order-in- 
council of March 11, 1918, passed under the authority of the War 
Measures Act, 1914.

The fourth inquiry is directed to all unlawful sales of intoxicat
ing liquor since October 1, 1917, under any law in force in the 
province, i.e., whether Dominion or provincial.

The first question that arises is, can a Royal Commission issue 
under the Provincial Inquiries Act to inquire* into breaches of 
Dominion law?
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Possibly, if the commission were not armed with compulsory 
8-C. powers, and people could please then selves alxiut testify ing. 
He there would he no legal objection to u commission Ix'ing issued to 

(’.ABTsHoiE. inquire into any subjects whatever relating to the general welfare 
Rex of tile province as a naked power to inquire could not bind any 

Clement. one f°r any purpose and any person conceiving liin self injured or 
defamed by any evidence given would have his remedies in the 
courts. But when the commission is armed with coercive powers, 
which can lie given only by statute, the matter assumes a different 
aspect.

By s. 3 of the Provincial Inquiries Act, as amended by the 
statutes of 1917, c. 30, it is enacted that commissions may issue 
to inquire, inter alia, “ into and concerning any matter connected 
with the good government of the province ... or the 
administration of justice tlierein," and it is only under one or 
other of these two clauses that this commission is authorised by 
the Act, if at all.

After consideration, I think that the expression "good govern
ment ” is not to be taken in the wide sense which that expression 
bears in the B.X.A. Act in relation to the powers of the Don inion. 
I think that in using this expression the legislature rather n cant 
to refer it generally to the administration of the government and 
to the exercise of the executive and ministerial functions and to 
the management and conduct of official business and by giving it 
this interpretation it would la' brought within the sco|x‘ of the 
power given to the province by s. 92 (10) of the B.N.A. Act to 
legislate in respect of merely lca'al matters within the province. 
An example of a commission, within the meaning of such a clause, 
occurred in Kelly v. Mather«, 23 D.L.R. 225, 25 Man. L.R. 580, 
where a commission to inquire into “all matters lertaining to the 
new parliament buildings" was held valid by the Court of Appeal 
under a similar clause in the Manitoba Inquiries Art even though 
the result might la) to ex|aisc certain persons to prosecution. But 
such a clause would not authorise a commission of the character 
in question here.

The other clause, vis., “administration of justice," is the 
phrase used in the B.N.A. Act itself in a. 92 (14), and of course it 
must be assumed that the legislature by its use did not intend to 
include any matter not included in the phrase as used in the
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B.N.A. Act. By the said sub-section o the B.N.A. Act “the 
administration of justice in the province, including the constitu
tion, maintenance and organization of provincial courts, both of 
civil and criminal jurisdiction, and inclu<ting procedure in civil 
matters of those courts,” is assigned to the province, white, on the 
other hand, bye. 91 (27) “ the criminal law except the constitution 
of courts of criminal jurisdiction, but including procedure in 
criminal matters,” is assigned to the Dominion. Crin inul pro
cedure, then, on the one hand, is for the Dominion, while “the 
administration of justice in the province,” in a restricted sense, is 
for the province, ami the Ixjundary is not always clear. For 
instance, it has been decided that whether then* should lie a 
grand jury in criminal trials is a matter of procedure and, there
fore, for the Dominion; how many shall compose it is a question 
of organization and, therefore, for the province, while again the 
numlx*r, who may find a bill, is for the Dominion. Now, 1 do 
not think it would lx* wise to attempt to give an exhaustive defini
tion of what is included in either of these heads of jurisdiction, as 
used in the B.N.A. Act, but any case wliich involves their con
sideration ought to be left to lie dealt with as the occasion arises, 
especially as it is sometimes easier to say what is not included in 
one or other of them, as the* case may be, than to say what is 
included. But if a coercive commission to investigate breaches 
of Dominion law, dealing with the importation of liquor, is within 
the meaning of the expression “administration of justice in the 
province,” as used in the B.N.A. Act, then I see no reason why 
evasions of the Customs laws, as for instance * ith rcg.ird to opium, 
could not lie made the subject of a provincial inquiry. Assume 
then, that a commissioner, directed to make such an inquiry, 
required the presence of Customs officers and the Ixxiks of the 
office, and tliat the Minister of Customs ordered the officers not 
to attend or to produce the Ixxjks. Hero there woultl at once be 
a conflict of jurisdiction which cannot l>e intended by the B.N.A. 
Act. The underlying principle of that Act is, to divide ami allot 
the powers of self-government between the Dominion and the 
provinces and not to establish or allow a clashing of jurisdiction. 
Therefore, it must lie clear that a commission could not lx* issued 
by the province under cover of the Provincial Inquiries Act to 
inquire into evasions of the Customs laws or their efficacy or

B. C.
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*• *' working generally, although to do eo n ight lie in a broad sense to 
8. C. inquire into a question of “good government” or into the “adn iu-
Kt istration of juatiee " in the province. Therefoi e, 1 think it nine!

Gaeishoee. follow that the legislation did not intend to autl lOnre any coercive 
Rex inquin- into matters exclusively under Dominion control. At any 

Clement ral<,i if it iliil so, I think the Act is, to that extent, ultra virer, in 
view of the decision of the Privy Council in the case of Att'y- 
(len'l of Aurtralia v. Colonial Sugar Refining Co., |10I4| A.C. 237. 
the ratio decidendi of which is, that a legislature, with limited 
powers, cannot create a coercive tribunal to examine into matters 
over w hich it has no jurisdiction. I do not understand the prin
ciple established by that case to he one of an absolutely rigid and 
unyielding character : For instance, a commission to inquire into 
the working and efficiency of the grand jury system might, I 
think, lie validly issued by the provincial government, even 
although it was called on to examine into some aspects of the 
system which, as pointed out, are under Dominion control. But 
where, as here, the commission is directed to inquire into matters 
that are exclusively under the control of the Dominion parlia
ment, I think the principle applies with the result that the com- 
n isaion is void, so far as concerns the mandate to inquire into 
violations of Dominion prohibitions relating to intoxicating liquor. 
The commission then, from this point of view, being ultra virer of 
the Lieutenant-dovemor in Council to the extent mentioned, the 
question might arise whetlier the court should declare the com
mission unlawful in whole or only in part. As 1 think there an
other fatal objections to its validity ns a whole, it will not be 
necessary to consider this point.

Reverting again to the mandate, what is its nature and pur
pose? Whatever other object there may have been in the issuing 
of the con mission, the main object stands out conspicuous and 
clear. It is, that the comn issioner shall inquire into all eases of 
unlawful importation and sale in violation of Dominion and pro- 
vineial law and to report the names of the guilty parties with a 
view to prosecution. Why else should they lie reported and why 
only those who have not already been prosecuted? While it is 
true that Mr. Craig marie no secret of the object of it, and of the 
fart that the Attorney-fleneral intended to prosecute, I think 
such declarations are irrelevant and that the intention must la-
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gathered from the document itself. We have, then, a tribunal of 
a highly inquisitorial character created by prerogative Art ami 
armed with compulsory powers designed to force the giving of 
evidence under oath for the purpose of discovering and re|xirting 
all offenders against certain Dominion and provincial laws during 
a considerable period of time, nor is there any Unit set on the 
time during which the tribunal may carry on its operations. It 
appears to me that the legislature itself could not create such a 
tribunal, much less the executive, for the sin pie reason that to ifo 
so is to deal with nuitters of criminal law ami procedure which, 
as already stated, are assigned by the B.N.A. Act to the Parlia
ment of Canaria. A tribunal of this character is in reality assum
ing to exercise some of the functions of a grand jury with certain 
obvious differences in the procedure which do not make in favour 
of the protection of the subject. Under our system, a grand jury 
generally proceeds in respect of specific charges against named 
accused persons: here, the tribunal is for the purpose of finding 
out who ought to lie accused; the grand jury does not hear the 
accused, who cannot be compelled to give evidence; the com
mission, on the other hand, can force the suspect to give evidence 
while assuring him that Ms evidence cannot be used against him ; 
the grand jury hears the incriminating evidence in private, thereby 
pmtecting the person where it throws out the bill from the injury 
ami annoyance of being publicly stigmatised by irrelevant or 
malafide evidence or mem defamatory gossip; hem, the tribunal 
hears the evidence in public which may seriously, and without 
any adequate remedy, injure the ]>eraon against whom the evi
dence is directed and who has mi right to test it by cross-exami
nation.

All these matter» an- clearly matters of procedure, and as the 
inquiry is admittedly for the purpose of reporting those who are 
guilty of violations of the provisions of Don inion law, which are 
punishable with severe penalties, they are matters of criminal 
procedure. Mr. t'raig strenuously argued that it was irrelevant 
to talk of criminal procedure when no specific person was Isdng 
proceeded against. 1 fail to see any force in this. I grant that 
in all properly constituted criminal proceedings there must, of 
necessity, lie an accused; but when a suspected person is forced 
to give evidence, which incriminates bin self, and who is to lie
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reported as one who ought to be prosecuted, I think that, although 
technically not so, he is in reality an accused person. And none 
the lew so because the procède e happens to tie by way of sum
mary trial rather than indictment.

I, therefore, think that as the commission is created for the 
purpose of inquiring into violations of Dominion penal enact
ments, with a view to prosecution, and armed with compulsory 
powers in relation to the giving of evidence that its establishment 
has necessarily dealt with matters of criminal procedure, and that, 
in fact, a special kind of criminal procedure has bee* set up for 
the effecting of a particular object and that, therefore, the com- 
miwion is not only ultra vires of the Lieutenant-Governor in 
Council but also of the legislature itself.

There is another fatal objection to a Royal commiwion created 
for the purpose of inquiring into punishable violations of law and 
ascertaining the malefactors and that is that it is in violation of 
the Imperial Statute 16 Charles L, c. 10, which alxilished the 
Star Chamber. I sec no reason to doubt that this statute is in 
force both in Canada and in the provinces, except so far as the 
law, which is established, n ay lie altered by a competent legis
lature.

After reciting, among other n atters, that by the Great Charter 
it is enacted that no free man shall be taken or imprisoned . . . and that 
the King will not pass upon him or condemn him but by lawful judgment of 
hie peers or by the law of the land, 
and that by the stat. 42 Edw. Ill, c. 3:—

It ia enacted that no man be pul to answer without presentment before 
justices . . . or by due process . . . according to the old law of the 
land, and that if anything be done to the contrary it shall be void in law 
and holden for error,
and after reciting in effect that the Privy Council and the Star 
('handier hail abused their powers, some of which were usurped, 
anil that the common law and the ordinary course of justice pro
vided all proper ren edies ami redress, the Act proceeds to alxilish 
the court and to provide that no court, council or place of judi
cature should lie henceforth consti uted with the powers exercised 
by that court. It seen n to me that a commission of this character 
is within the sweep of the In pc rial enactment, as there cannot lie 
any doubt that when a man is asked, whether he has imported 
liquor within a prohibitive period, he is lieing “put to answer."
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While the enactment relate to England and Wales, there can la» 
no doubt of the applicability of its principle to all the self-govern- 8. C.
ing Dominions, and it has lieen decided to Ik* in force in New re 
Zealand by the highest court of that colony. 1 think that its Qahtshohb. 
declarations of principle and prohibitions, so far as applicable, Hex 
form part of our criminal as well as civil jurisprudence and that Clement. 
therefore, only the Parliament of Canada, and not the legislature, m^~CJ 
can authorise the creation of any tribunal which is within the 
■weep of its condemnation and designed to discover offenders 
against penal laws with a view to their prosecution. And if the 
legislature cannot do tiiis directly it can do it indirectly under the 
guise of kgislating concerning “the good-government of the 
province" or “the administration of justice" or “civil rights" or 
“local natters." Thus, in I'nion CollUry v. Hryden, [1899] A.C.
580. the legislature enacted that no Chinamen should ne employed 
in coal mines lielow ground, and on liehalf of the province, it 
was argued that it could do this under its power over “local works 
and undertakings" and over “civil rights." But the Privy Coun
cil held that in reality the legislature intended to strike at the 
employment of a certain class of aliens and that this was com
petent only to the parliament under its jurisdiction over aliens, 
which decision is really only an illustration of the fact that, broadly 
speaking, to make laws concerning the lilierties of the |ieoplc is 
for parliament, while to make laws relating to “civil rights" is 
for the legislature.

I think, moreover, the creation of this particular tribunal 
violates two of the fundamental principles of criminal law and 
procedure which are the main safeguards of persons who are I icing 
proceeded against.

The first is, that no man can he compelled to accuse himself.
It is true that by lx>th the Dominion and provincial Acts a witness 
cannot refuse to answer on the ground that he may incriminate 
himself, but is protected to the extent that it cannot lie used 
against him, but, notwithstanding these enactments, he cannot 
he compelled to give evidence in any prosecution against himself.
Is not this protection destroyed when he can lie compelled to give 
evidence liefore one tribunal which is created for the purpose of 
finding out whether he should lie put on trial liefore another 
tribunal?
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The second principle ie, that every man is presumed to he 
innocent until lie is proved to lie guilty by a court of competent 

K, jurisdiction. In a trial by the ordinary courts of justice the 
Castbhuu. court (and a jury if there lie one) starts out with the assumption 

that the accused is innocent, and it is only when the offence is 
clearly proved that the accused is found guilty. Here the under
lying assumption, and tlie very reason for the creation of the 
commission, are tliat there are one or more guilty persons whom 
it is the office of the tribunal to discover and report for prosecution.

For these reasons, I think that the commission was issued 
without lawful authority and that the applicant is entitled to the 
relief claimed, but, in conformity with the usual practice, tiare 
will lie no costs. Apjrfico/ton granterf.

ALTA.

sTc!
TURNBULL ». GRAHAM.

Kppeilct* Division, Hi 
JJ. December 90,

Alberta Supreme Court, ApfejUsJMvision^Honeg, CJ., Bock and Hyndmcn,

Statement.

'.CJ.
A

Automobiles (f III D—350) —Collision—Neouoence—Instinct or self-
PRESERVATION.

It il s defence to an action for negligence, that the defendant did the 
act complained of in an emergency in response to his instinct for self- 
preservation provided that his action was what a reasonable man might 
well have done under the circumstances.

(See annotation 39 D.L.R. 4.1

Appeal by plaintiff from the trial ju Igment dismissing an action 
for damages for injuries caused by being struck by an automobile. 

I. W. McArdle, for plaintiff ; F. E. Eaton, for defendant. 
Harvey, CJ., concurred with Ilyndman, J.
Hyndman, J.:—On September 1, 1917, alxiut 6 p.m., the 

plaintiff and her daughter, Jean Turnbull, were walking homeward 
along the east side of First St. West, in the City of Calgary, 
between Sixth and Seventh Avenues, and when at a point close to 
the comer on the south side of Seventh Ave., in front of the building 
known as the Loughecd Block, the plaintiff, whilst still rightfully 
on the sidewalk, was struck by the defendant's automobile, knocked 
down and considerably injured, and sustained damages. Just as 
they about reached the comer, suddenly they heard a crash 
between two motor cars and liefore the plaintiff could appreciate 
what was happening she was struck by the defendant’s car and 
knew nothing furtlier until she reached the office of Dr. Birch. 
She was later taken to the hospital where she remained for a month 
and a day.
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in such circuirstances, the defendant is liable in damages, 
unless he can shew that he was not negligent. S. 33 of the Motor 
Vehicles Act, 1911-12, Alta., c. ti, enacts:—

When any lose or damage ia incurred or sustained by any person by a 
motor-vehicle, the onus of proof that such lues or damage did not arise through 
the negligence or improper conduct of the owner or driver of the motor-vehicle 
■hall be upon the owner or driver of the motor-vehicle.

The defendant denies that he w-s negligent and the trial judge 
finds, in effect, that the accident was due to the fact that the 
defendant was himself run into by another n otor ear operated by 
one Nablo in such a way that it U'came impossible for him to 
avoid what happened, and expressly finds him not guilty of 
negligence, and that he was forced upon the sidewalk because 
Nablo did not give him the right of way. The evidence ia fairly 
lengthy and conflicting, but a careful perusal convinces me that 
the defendant, at the time of the collision with Nablo's motor car. 
was rightfully where he was, was not going at an excessive rate of 
speed, and under city by-law No. 1876, art. 5, s. 5, had the right 
of way. The defendant was preceding in an easterly direction 
on the right-hand side of Sixth Ave. ami Nablo was going south 
along First St. West and it was the latter's duty to look out for 
cars con ing from the west along Sixth Ave and allow them to pass 
if there was any chance of them meeting at the intersection. In 
my opinion, under the circumstances of this ease, the defendant 
might very properly assume that Nablo would have made way for 
him and the defendant, in iry opinion, in fact so assumed, and when 
he realised the «langer of his position was unable to do anything 
more than he did do to avoid the» collision which resultixl. The 
evidence discloses that the defendant knew' his rights un«l«‘r the 
by-law' and that Nablo, according to his own admission, was under 
the impression that he hin self hail the right of way over the 
defendant. This, no doubt, had a gcxxi «leal to do with his conduct 
in not Ixing careful to allow the defendant to pass. The collision 
having taken place, the defendant says his foot was thrown off 
the clutch pe«lal and crowded him against the wheel, and that he 
lost proper control lx>th of the machinery an«l the steering gear. 
If this were so, and the evidence convinces me of the reasonablenee 
of such an explanation, no blame whatever can lx1 attached to the 
defendant and he cannot lx* held liable for dan ages sustained by 
the plaintiff. Therefore, I would dismiss the appeal with costs.

ALTA.

8. C.
Turnbull

Hymlmwi. J.
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Turnbull

Graham.

Beck, J.

ONT.

8. C.

Statement.

Beck, J.:—I have read over the whole of the evidence. I can 
see no reason for coming to a conclusion different from that of the 
trial judge.

The injury to the plaintiff complained of was done by the 
instrumentality of the defendants automobile while being driven 
by himself. The trial judge, in effect, finds so far as the defendant 
is concerned that there was no negligence, but that it was a case of 
“ unavoidable accident.”

The general law upon this question, in the aspect here presented, 
is stated in 21 Halsbury, tit. “Negligence," p. 479, par. 801:—

It is a defence to an action for negligence that the defendant did the act 
complained of in an emergency in response to his instinct for self-preservation, 
provided that his action was what a reasonable man might well have done 
under the circumstances.

Instances arc added and authorities cited.
The question is very satisfactorily discussed in- Pollock on 

Torts, 19th ed., pp. 138 et seq., under the title “Inevitable Acci
dent,” where leading American cases are also referred to. See 
also 29 Cyc., tit. “Negligence,” p. 437; Corpus Juris, vol. 1, tit. 
“Accident,” pp. 293, et seq., tit. “Action,” p. 970.

I would dismiss the appeal with costs.
A ppeal dismissed.

RYAN v. WILLS.
Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Riddell, Suther

land and Kelly, JJ. October 18, 1918.

Master and servant (§ I B—7)—Actress—Weekly salary—Time at
DISPOSAL OP COMPANY—Not A SERVANT—ONTARIO COMPANIES ACT
(R.8.O. 1914, c. 178).

A motion picture actress engaged by a theatrical company, at a weekly 
salary, to play the parts as castcd, and whose time is at all times to he at 
the company’s disposal, is not a servant of the company within the mean
ing of the Ontario Companies Act (R.S.O. 1914, c. 178), and cannot 
recover unpaid wages unaer s. 98 of the Act.

|Welch v. EUis (1895), 22 A.R. (Ont.) 255, followed.)

Appeal from the judgment of Denton, Jun. Co. Ct.J. in an 
action in the County Court of the County of York by an 
actress who was employed by the Canadian National Features 
Limited, an Ontario company, to recover from the defendants, as 
directors of that company, the amount of a judgment recovered
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by her against the company for wages: Ontario Companies Act, 
sec. 98.* Affirmed.

The judgment appealed from was as follows:—
Denton, Jun. Co. Ct..J.:—The material facts in this case 

are not in dispute, though the inferences and conclusions to 
be drawn from these facts arc matters of opinion. The questions 
involved are largely questions of law; and, if I have not arrived 
at the right decision, the fault does not lie with counsel, who have 
all given me the benefit of very full and able arguments. The 
facts, in so far as it is necessary to state them, arc as follows:—

In 1916, a company was created and organised under the 
provisions of the Ontario Companies Act, under the name of the 
Canadian National Features Limited. The main objects of the 
company were, in short, to produce, buy; sell, or deal in motion 
pictures and motion picture films and to carry on a general theatri
cal business in Canada.

The company had an office in Toronto and a studio at Trenton, 
Ontario. The defendant Brownridge was appointed manager; 
and, the company having decided to produce motion picture plays 
and films, he proceeded to New York in December, 1916, to engage 
the actors and actresses. He engaged 23 in all, at wages or salaries 
varying in amount, one at 81,250 a week, one at $350 a week, and 
others at very much lower figures, their total weekly wages 
amounting to $4,000.

He engaged the plaintiff, whose name at that time was Weston. 
This engagement is in writing, and provides that it is to be for one 
year at a w eekly salary of $75, for which sum she agreed to play the 
parts as casted and to be at the company's disposal at all times 
during the term of the contract. She also agreed to supply all 
modern wardrobe and to dress all parts assigned to her in a careful 
and painstaking manner. The plaintiff has been on the stage since 
she was 9 years of age. She married in New York w hen she was 16, 
obtained a divorce when she was 19. and married, in May, 1917, she 
present husband, Ryan, who works for the Imperial Munitions 
Board at Trenton. She is not 29 years of age. In fulfilment of her

*98.—(1) The directors of the company shall be jointly and severally 
liable to the labourers, servants and apprentices thereof for all debts not 
exceeding one year's wages due for services performed by the company while 
they are such directors respectively.

ONT.

s. c.
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engagement with the company, she came to Toronto and reported 
for duty and was sent to Trenton. It seems there were two or 
three con panics (by which I mean companies of actors) there 
producing plays for the company. Each of these had a director 
of ceremonies, and it was the duty of the plaintiff to do what her 
director told her to do. She had no directing power herself, no 
one under her whom she had the right to control or direct. What 
she was required to do seems strange to those who do not live in 
or keep pace with the “movie” world. Sometimes she was required 
to ride a horse and be caught in the branches of a tree or fall from 
the horse into w ater. At other times she would appear in different 
situations with other women and men. It is manifest that the 
work she was called upon to do required intelligence, agility, 
vivacity, and personal attractiveness of no mean order. She 
commenced her duties on the 12th March, 1917, and continued 
therein till the 5th June, when she left because her salary had not 
been paid for 5 weeks and she saw little prospect of payment. 
She brought an action against the company for 1375, being 5 
weeks’ wages at $75 a week, and obtained judgment on the 21st 
June, 1917, on which date execution was issued and placed in the 
hands of the Sheriff of Hastings, who made a return “nulla bona” 
on the 26th November, 1917. An order for the winding-up of the 
company was made on the 26th June, 1917, and the plaintiff filed 
her claim before the liquidator on the 10th December, 1917.

Not having been paid, she now brings this action, alleging that 
the defendants were directors of the company during the period 
for which her wages have not been paid, and as such are liable to 
her for those wages, under sec. 98 of the Ontario Companies Act, 
R.S.O. 1914, ch. 178. She claims that she is a “servant” within 
the meaning of this section.

All the defendants join in setting up two defences: first, that 
the plaintiff is not a servant within the meaning of the section; and, 
secondly, that the contract of employment was contrary to the 
Alien Labour Act, R.S.C. 1906, ch. 97, and w^as and is void and 
cannot be enforced by the plaintiff. The defendant Shea sets up 
the additional defence that he had ceased to be a director before 
the plaintiff’s wages fell into arrears, if not before she began to 
work for the company at all. The defendants Connelly, Farley, 
and White also set up an additional defence, viz., that they were
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not legally constituted directors, though they attended i. <-dings
and acted as such.

It is advisable to consider, first, the defence that, the plaintif!' 
is not a “servant” within the meaning of see. 98, because if this 
defence prevails the others need not be considered. The original 
source of this legislation is to Ik* found in eh. 40 of the Lavs of 
New York State of the year 1848, when the first Act to authorise 
the formation of companies in that State was passed. The Act 
provided that “the stockholders of any company organised under 
the provisions of this Act, shall bo jointly and serverallv individ
ually liable for all debts that may be due and owing to all labourers, 
servants and apprentices for services performed for such 
corporation.”

Our Legislature seems to have incorporated this provision into 
our Companies Act with the changes that the liability is placed 
upon the directors instead of the shareholders and the liability is 
limited to one year’s wages. The phrase “labourers, servants and 
apprentices” has been considered in several cases before the 
Courts of New York State. These decisions, I think, should have 
weight with us, not as binding authorities, but as expressions of 
judicial opinion by the Judges of a State wherein the conditions 
under which people live and work so nearly correspond with our 
own. Coffin v. Reynolds (1868), 37 N.Y. 640, and Batch v. New 
York and Oswego Midland R. Co. (1871), 46 N.Y. 521, shew that 
from the beginning these* Courts placed a restricted meaning upon 
the word “servant;” and later on, in 1882, Wakefield v. Fargo 
(1882), 90 N.Y. 213, a decision of the Court of Appeal, gave 
sanction and approval to this restriction. In this case the Court 
said (p. 218):—

“To the language of the Act must be applied the rule common 
in the construction of statutes, that when two or more words of 
analogous meaning are coupled together, they are understood to 
be used in their cognate sense, express the same relations, and give 
colour and expression to each other. Therefore, although the word 
‘servant.’ is general, it must be limited by the more siH*cific ones, 
' labourer and apprentice, ’ with which it is associated, and be 
held to comprehend only persons performing the same kind of

44—44 D.L.R.

ONT.
~
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service that is due from the others.” And at p. 217: T‘It is plain, 
we think, that the services referred to are menial or manual 
services.”

It was held in the Wakefield case that a bookkeeper and general 
manager at a yearly salary was not “ejusdem generis1' with an 
apprentice or labourer.

A few years later, in 1890, probably as a result of this decision, 
the law of New York State was changed (see General Laws of New 
York of 1890, ch. 5G4) by substituting the word “employee” for 
the word “ apprentice.” The new statute came up for consideration 
in 1899 in Bristor v. Smith, 158 N.Y. 157. In that case it was held 
that an attorney of the company, who was paid a salary but who 
did not act exclusively for the company, was not an employee 
under the Act.

The last reported case in the New' York Courts is Famum v. 
Harrison (1915), 167 N.Y. App. Div. 704. In that case the plain
tiff was a bookkeeper on a weekly wage of $50, and a majority of 
the Court (three against two) decided in favour of the plaintiff. 
The decision is put upon the ground that “those who, being con
tinuously employed in the corporate business for a compensation 
paid in wages, or in salaries, and being under the ordei> of the 
managers of the corporation, arc usually regarded as its servants 
or employees.”

It was not contended in the last two cases, as I read them, that 
the plaintiff would have been regarded as a sen-ant if that word 
hail been associated with labourers and apprentices only, but it 
was contended that the change in the statute had enlarged the class 
of persons entitled.

In our own Courts, Welch v. Ellis (1895), 22 A.R. 255, is the 
leading case, and the judgment in Wakefield v. Fargo, 90 N.Y. 213, 
and the reasons therefor, were adopted as a correct statement of 
the law. Even the passage in the Wakefield case (90 N.Y. at 
pp. 217, 218) in which the opinion is expressed that the statute 
applies only to a person “from whom the company does not 
expect credit, and to whom its future ability to pay is of no conse
quence . . . who does a day’s work, or a stated job,” is cited
by Mr. Justice Osier with approval, in spite of the provision in 
our own statute which allow-s one years wages to be recovered. 
Mr. Justice Maclcnnan says (22 A.R. at p. 261) that “servants '
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means “servants such as labourers and apprentices.” Mr. Harding 
contends that the reasoning of the Judges in this case is obiter and 
in no way necessary for the decision of the case. I suppose that 
it could have !>een held that a foreman, who does no manual 
labour but pays and dismisses men, is not a servant, without 
at the same time stating that a servant must l>e in the same class 
as a labourer to come within the Act, but the opinion of these 
two able Judges as to the meaning of the Act ought not to be cast 
aside as having no weight.

The English authorities arc not of so much assistance, as the 
language of the statutes is different. Hut it may lie noted that 
under the Employers and Workmen Act, 1875, which defines 
“workman” as one who is a labourer, servant in husbandry 
. . . or otherwise engaged in manual laliour,” it has lieen held 
that a person who is employed as a practical working mechanic to 
devclope ideas and inventions is not a servant within the meaning 
of the Act: Jackson v. Hill (1884), 13 Q.B.D. 618. Nor is a con
ductor of an omnibus—Morgan v. London General Omnibus Co. 
(1883), 12 Q.B.D. 201—though the contrary was held in Scotland 
in Wilson v. Glasgow Tramways Co. (1878), 5 Sees. Cas., 4th ser., 
981. Nor is a grocer’s assistant: Bound v. Lawrence, [1892] 1
Q. B. 226; nor the guard of a goods train: Hunt v. Great Northern
R. Co.. [1891] 1 Q.B. 601 ; nor a hair-dresser: Regina v. Justices 
of Louth, [1900] 2 I.H. 714. But a man who had taken his degree 
in science, employed under a contract for 5 years’ service, whose 
du lies were partly in the laboratory but most ly in manual labour, was 
such a servant: Bagnall v. Levinstein Limited, [1907] 1 K.B. 531.

An English statute under which the decisions are more in point 
is the Wages Attachment Abolition Act, which provides that no 
attachment of the wages of any “servant, labourer, or workman” 
shall be made. Under this it has been held that a secretary of a 
company at a salary of £200 a year does not come within it: 
Gordon v. Jennings (1882), 9 Q.B.D. 45. In this case Grove, J., 
said: “I do not think his position and remuneration can be said 
to come within the same description as those of manual servants 
or labourers. His salary is more than sufficient to keep life up; 
his salary and employment is such as many persons in the positions 
of gentlemen arc sometimes glad to get”—all of which shews, if it 
shews nothing more, that we are living in a different age and on 
another continent.
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Under the sane statute it has been held that a clerk on a salary 
8. C. of £120 a year is not a servant, labourer, or workman: Marks v. 

Booth (1891). 90 L.T. Jour. 302.
A ease much relied on by Mr. Harding, for the plaintiff, is 

Re Winter German Opera Co. (1907), 23 Tin es L.R. 602. This was 
a decision under the “Preferential Paynents in Bankruptcy Act, 
1888." which provides that in the distribution of assets “there 
shall lie paid in priority to all other debts ... all wages or 
salary of any clerk or servant in respect of services rendered to 
. . . the company,” and it was held that an actor engagx d to
sing in an opera at a certain sum for each performance was a 
“servant ” within the meaning of the Act. This ease is said to be 
on all fours with the present. With much respect, I beg to differ. 
The actor is here grouped with a clerk, and a clerk is in Marks v. 
Booth, cited above, placed upon a higher level or status than that 
of a labourer or servant. And another circumstance that must 
be noticed is that, running through our Ontario Companies Act 
the word “employee” is frequently used (see secs. 34 and 36 as 
instances), whereas “servant” is used in sec. 98. A servant is 
always an employee, but I think an employee is not always a ser
vant within this section.

My conclusion is that, having regard to the terms of the con
tract under which the plaintiff was engaged and the nature of the 
services she was called upon to render and the remuneration she 
was to receive, she is not “ejusdem generis’' with “labourer” and 
“apprentice,” and is therefore not a servant within the meaning of 
the Act, although she is, no doubt, included in the general legal 
definition of the word “servant.”

It would have occasioned no regret on my part if I could have 
arrived at another conclusion, for she has earned her wages and is 
entitled to them ; and, moreover, it is unlikely, if I am right in this 
judgment, that this company had any employees who were ser
vants under this section, as they were all, or nearly all, actors 
or actresses.

In the view I have taken of the case, it is unnecessary to deal 
with the other defences raised. If an Appellate Division should 
come to a different conclusion on the branch of the case dealt with, 
and is called upon to deal with other features, the facts are spread 
upon the record, and the defendants offered no evidence to refute
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them. These facts can therefore be found as readily by the appel
late Judges as by the trial Judge.

The action will be dismissed. I hope the defendants will not 
ask lor costs.

li. T. Harding, for appellant.
M. II. Ludwig, K.C., for certain of the respondents.
F. E. O'Flynn, B. W. Essery, T. B. Ferguson, and (iideon Cirant, 

for several of the defendants, respondents.
The Court, at the conclusion of the argument, dismissed the 

appeal with costs, being of opinion that the case was not dis
tinguishable from Welch v. Ellis, 22 A.R. (Ont.) 255, by which they 
were bound.

Appeal dismissed.

THERRIAULT v. THE KING.

Exchequtr Court of Canada, Audetle, J. September 5, 1918.

}. Expropriation (J III E—170)—Alteration op state op high land— 
I>jury to owner op lower—Damages—Art. 501 C.C.P.Q. 

Where the owner of u superior heritage alters its naturel state to 
the injury of the owner of lower adjoining land, he is liable un rart. 501 
C.C.P.Q., to the latter for damages, not as for a simple tort, t as for a 
breach of duty imposed by law.

[City of Quebec v. The Queen (1891), 24 Can. S.C.It. 420, referred to.]

2. Expropriation (§ III E—165)—Compensation—New taking or new 
works—Damages not contemplated at time of first expro
priation.

Where comjiensation for damages arising from an expropriation has 
been pai l, it is no answer to a claim arising out of a new taking or the 
construction of new works, where the hist mentioned damages could not 
at the time of the first expropriation lie foreseen, or contemplated.

Petition of right to recover from the Crown the sum of #1,000, 
for damages to property, arising out of the taking of a large 
volume of water from the neighl>ouring lots or farms, and from the 
diversion of st reams or watercourses flowing thereon, onto suppliant 's 
property with a large quantity of sand, which spread upon and 
buried a certain area of his farm.

E. Lapointe, K.C., and C. A. Stein, K.C., for suppliant ; E. II. 
Citnon, for Crown.

Audette, J.:—As appears by ex. “B," on October I). 1910, the 
suppliant sold to the Commissioners of the Transcontinental 
Railway, an area of his farm of (5.40) five and forty hundredths

ONT.

8. C.
Ryan

CAN.

Ex. C.

Statement.

▲■dette, i.
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Therkiault 

The King.

acres, for the purposes of the railway, and was paid for the same 
the sum of $450, including all damages. In this indenture will be 
found the following clause, viz.:—

Et en conside ration de ce que dessus le vendeur renonce envers l'acquéreur 
à toutes réclamations qu'il, et ses représentants légaux pourraient avoir sur 
le dit terrain et décharge de plus les acquéreurs de toutes demandes et réclama
tions pour dépréciation ou provenant de l’expropriation et de la prise de 
possession du dit terrain par les acquéreurs ou encore provenant de la con
struction, de l'entretien et de la mise en opération sur le dit terrain de la 
ligne du chemin de fer National Transcontinental.

The main question to he decided is whether or not the damages 
complained of herein are or are not covered by this clause.

These dan1 ages occur both at tin1 western and eastern parts of 
the farm.

Dealing first with the went, it appears that at the loginning 
of the construction of the railway, the respondent constructed a 
trestle, running as high as fifty feet at places, on the right of way, 
and later on, in 1911 and 1912, says the engineer in charge, they 
began to fill this trestle, and for that purpose opened a borrow- 
pit to the west. The eastern end of the pit begins at point “C” 
on plan No. 1, running west. From point “C” to Riviere Bleue 
on the east there is a distance of, approximately, 4^ arpents. 
They began borrowing earth, at nothing, at point “C,” working 
west, on rising ground, leaving a depth of about 20 feet at the 
west end of this l)orrow-pit, which is alxmt half a mile long.

Within that western borrow-pit there arc two watercourses, 
one at about three arpents and the other at about five arpents 
from “C” on the plan. Two culverts were, at the origin, con
structed to take care of these watercourses, which ran—according 
to their natural courses—from north to south, across the right of 
way. Later on, when they began Ixirrowing for the filling of the 
trestle, they dug this pit 7 or 8 ft. lower than these culverts, with 
the result that these water courses emptied in the pit, and after
wards found their way to the suppliant’s land.

At one point in the pit, at the origin, they left son e sand, 
which acted as a retaining wall preventing the water from running 
on to the suppliant's lot, No. 58—but after a while, in the spring, 
the volume of water having increased, it mined this sand vail ami 
finally carried it away, with additional sand, onto lot 58, between 
point and the Riviere Bleue.
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As a result, 7 or 8 arpents of the suppliant’s land have lieen 
damaged. The sand at certain points has entirely buried the 
fences, which were about five feet high. There is on doubt that, 
as the result of such works, the waters of the two watercourses 
and the surface water of 500 or 600 acres, formerly draining into 
these watercourses and flowing to the south of the railway, now 
will empty into the Riviere Bleue, through this damaged area of 
the suppliant's farm. These waters run even during the summer
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Having found that the earth on the western pit was Incoming 
hard, the respondent opened another lxirrow-pit to the east on 
lots 59 and 60; but that also was done after the construction of a 
culvert, which then took care of the water, taking it to the south, 
on its natural course.

However, here again the excavation in this pit, of a length of 
over half a mile, was made about 2 ft. lower than the culvert and 
the waters of lots 59, 60, 61 and 62, increased by the uncovering 
of some large springs in the pit, followed the different undulations 
of the land, as shewn by the black line, indicated on plan No. 1, 
by letters F, B, and G, and spread on the suppliant's land. The 
volume of water coming from the east is also considerable.

The ditch marked D, on the plan, formerly took care of the 
water, at that point, on the suppliant’s land; but it has now lieen 
blocked and obstructed by the high railway embankment. The 
engineer testified that no culvert was built at that point, because 
it would have been too expensive to do so, the embankment being 
so high and heavy.

There is no embankment opposite tiie eastern pit.
Following the black line, indicated on the plan by letters 

F, B and Cl, it will lx? seen that the water nins, for a certain space, 
on the right of way, and while a ditch of 2^2 by 1^ ft. was origi
nally constructed at that point, it has increased, by erosion hrough 
the large volume of water, to 9 or 10 ft. by 12 ft. in width.

As a result of these eastern waters, the suppliant contends that 
the only road on his farm is mined by these waters; that it remains 
under water for a while in the spring and in the freshets; that they 
delay vegetation, and prevent liiin from seeding a certain acreage, 
which has to lie always in hay instead of oats, etc. All of this 
going to decrease the value of his farm and its productive capacity.
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It, obviously, results from the working of these borrow-pits, in 
the irtinner mentioned, that the suppliant’s land, on the west, 
takes care of the watercourses, diverted from their natural courses, 
toge ther with the surface water of 500 or GOO acres, which empty 
on the farm with sand, and is a source of material depreciation to 
his farm.

On the east, coupled with the waters coming from unearthed 
springs in the pit, the waters of lots 59, GO, 01 and 02, through such 
defective digging of the pit, are diverted from their natural course 
and spread, in a large quantity, upon his farm.

It must therefore be found, that when the Commissioners of 
the Transcontinental Railway took possession of the suppliant’s 
5.40 acres, and when it was represented to him, as testified in his 
evidence, they represented they were taking his land for the 
(passable) right of way of the Transcontinental Railway, it could 
not at that time be foreseen or contemplated that he would suffer 
the damages in question in this ease. Indeed, the construction of 
the culverts alone would convey to him the idea that the water
courses and the surface water would l)e taken care of in the usual 
manner.

The taking of these 5.40 acres, for the right of way, was one 
distinct and separate act, from that of the other works and diversion 
of watercourses on lands which did not belong to him. He had 
the right to assume that these culverts were not constructed for 
naught, ami that they would take care of the waters.

The «lamages claimed do not arise1 from the expropriation, or 
rather from the taking, of the defendant’s land ami could not form 
part of such damages as would arise from such taking; but they 
are tin* result of works on neighbouring lots or properties. Sec 
Jackson v. The Queen (1886), 1 Can. Ex. 144.

The compensation of $450 paid him, under the* indenture1 of 
Octoltcr 9, 1910, did not embrace or cover damages which could 
neither l>c foreseen, contemplated, nor even guessed at the time.

If, after one compensation has been settled, further damage is 
caused by new works not carried out at the time of the assessment 
of this compensation, but at some future or subsequent time, com
pensation would no doubt be allowed in respect of such furthe r 
damage. Lancashire <ft Yorkshire It. Co. v. Evans (1851), 15 
Boav. 322, 51 E.R. 502; Stone v. Corporation of Yeovil (1870),
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1 C.P.D. 091; (1870), 2 C.P.D. 99; Att’y-Gen'l v. Metropolitan
[IW4J I Q.B *4.

Undoubtedly the damages covered by the deed of purchase 
must be such as could have been then foreseen. Hudson on Com
pensation, 1., p. 310.

The case of Lawrence v. (j.N.R. (1851), 10 Q.B. 043, 117 K.R. 
1020, cited at p. 310 of Hudson, is quite apposite to the present 
circumstances, and reads as follows:—

Owing to the construction of a railway, which was carried along an 
embankment, the flood waters of an adjacent river were unable to spread 
themselves over the low lands alongside the river, as formerly, and flowed 
over a bank, which formerly protected the plaintiff’s land, on to that land. 
Before the railway was constructI, and before the plaintiff became possessed 
of the land overflowed by the flood waters, the owner of tliis and of adjacent 
land, from whom the plaintiff derived title, agreed with the railway company 
to refer to arbitration the sum to be paid by ’he company for the purchase of 
part of such adjacent land and as compensation for all injury and damage to 
his remaining estate, “by severance or otherwise:" Held, that the com
pensation awarded under this agreement related only lo such damage, known 
or contingent, by reason of the construction of the railway at other places us 
was apparent and capable of being ascertained and estimated at the time when 
the compensation was awarded; that it did not embrace contingent and possible 
damages which might arise afterwards by the works of the company at other 
places and which could not be foreseen by the arbitrator: and that the com
pensation for the damage arising to the plaintiff in the present circumstances 
was not included in the compensation awarded.

See also Browne & Allan, Law of Compensation, 130, 135; 
Cripps on ( mpensation, 154, 155.

The n hindent had, under s. 3 (/) of the Expropriation Act, 
the inlivi nt power to divert and alter the course of these streams 
or w ourses; but that was an act distinct and separate from 
the .g of the suppliant’s land under the deed of 1910, and the 
damages claimed herein did not arise from such taking, but from 
such diversion and from works subsequently executed on neigh
bouring lots or properties, and were not included in the com
pensation of 1910. The construction of the culverts in question 
must also have led to the presumption they were so constructed 
to take cure of the waters in question. Therefore the damages 
claimed herein were neither foreseen nor contemplated by the 
parties to the deed of 1910, and the damages satisfied under that 
deed did not embrace contingent and possible damages which 
might arise afterwards by the works of the railway at other places.

Moreover, under art. 501 of the Civil Code, P.Q., which is a
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reproduction of art. 040 of the (’ode Napoleon, the proprietor of 
the higher land can do nothing to aggravate the servitude of the 
lower land, with respect to waters flowing on the higher part. 
Therefore, as held by Strong, C.J., and Fournier, J., in the case 
of the City of Quebec v. The Queen, 24 Can. S.C.R. 420, 421, the 
Crown would l>e liable in damages for the injury’ complained of 
in this case not as for a tort, but for a breach of its duty as owner 
of the superior heritage by altering its natural state to the injury 
of the inferior proprietor. In support of that proposition will be 
found, in the reasons for judgment of Sir Henry Strong in that 
case, a nun lier of authorities establishing the Crown’s liability 
under these circumstances. See also Denholm v. Guelph & God
erich R. Co. (1914), 17 ('an. Ry. Cas. 316; and Martel v. C.P.R. 
(1895), 11 Revue Jur. 133. Moreover, such remedy would be 
fourni under s. 20 (d) of the Exchequer Court Act, as held in the 
case of the City of Quebec, supra.

The suppliant in his evidence claims $400 for the damages 
resulting from the western borrow-pit and $000 for the eastern 
borrow-pit.

There are 7 or 8 acres affected on the west . This acreage is of 
low and wet land and could only have been effectively used for 
agricultural purposes after establishing proper drainage. The 
damage is real. Although the fee in the land remains with the 
suppliant, at present such land has very little value, and it is a 
question as to whether it could acquire value in the future. In 
1910, when the respondent’s engineer went upon the premises to 
make an inspection of these damages, the ground was so soft, on 
the western side, that he had to throw some wooden posts on the 
ground to walk over, ns he was sinking to his knees. He further 
says that his idea was to expropriate that part covered by the 
sand on the western side and construct a drain to take the water 
to the Riviere Bleue. In the result, the suppliant cannot use this 
piece of land for agricultural purposes.

The damage's arising from the eastern borrow’-pit are not, 
under the evidence, of a very tangible nature. However, as 
already mentioned, he has to take care of a much larger volume 
of water which mines his road, floods part of his farm, delays and 
impedes his agricultural exploitation of the same. This is further 
aggravated by the closing of ditch D by the embankment.
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The suppliant’s witnesses place a value of $50 to $70 an acre 
on the west, and one of them values the damages on the west at 
$300 to $400, while some of the witnesses decline to place any 
estimate regarding the damages on the cast. It is true that it 
appears from the evidence that the Crown paid from $75 to $80 
an acre for the land expropriated in that locality; but we must 
not overlook that this price covered and embodied the damages 
resulting from the expropriation, which could be ever so much 
more than the actual value of the land taken. On behalf of the 
Crown, one witness fixes the value of the farms in that neighbour- 
hood, without buildings, at about $12 an acre.

I will assess all damages in question herein, east and west, at 
the sum of $440, an amount which will amply compensate the 
suppliant.

Therefore, the suppliant is entitled to recover from the respond
ent the sum of $440 in satisfaction of all claims, once for all, for 
damages past, present and future, resulting from the works and 
construction in question herein, and with costs.

Judgment accordingly.

MORRAN v. RAILWAY PASSENGERS ASS’CE CO. OF LONDON, 
ENGLAND.

Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Clute, Sutherland 
and kelly, JJ. October 15, 1918.

Insurance (§ VI B—280)—Accident—Term ok contract—Accidental 
injury—Failure to notify company of change of occupation— 
Liahii.ity of company.

The plaintiff was insured against “loss resulting from bodily injuries 
effected directly and inde|>endently of all other causes through accidental 
means and as the direct result of some cause not attributable to the 
assured's state of health.” The plaintiff suffered permanent injuries, 
causing "auricular fibrillation” of the heart in a fight, in which he was 
not the aggressor, and the court held the company liable under the above 
clause; the disability being the direct cause of the fight even if the plain
tiff’s heart had been slightly affected, without his knowledge before that 
time, also that the plaintiff’s change of occupation to a more hazardous 
one without disclosure to the company did not, under the circumstances,
avoid flic policy.

[Fidelity and Casualty Co. of New York v. Mitchell, 36 D.L.R. 477, 
11017) A.C. 592, applied and followed.)

Appeal from the judgment of Lennox, J. on an action upon a 
policy of accident insurance. Affirmed.

The judgment appealed from was as follows:—
Lennox, J.:—1 find that prior to the 15th October, 1915, 

the plaintiff enjoyed good health to a degree permitted to 
few to enjoy, and that, judging from what is shewn as to his manner
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of life and the physical efforts he occasionally made, and succeeded 
in, he was at the time he effected the insurance in question and its 
renewals—having regard to his age, of course—to all appearance, 
ami as far as he and people associating with him knew, a healthy, 
sound, and capable man.

I regard the evidence of the plaintiff and his daughter as truth
ful and trustworthy.

I am satisfied that the facts and circumstances the)' depose to 
relating to the plaintiff's doings and general condition of health, 
in so far as they knew or could judge, are reliable. I think the 
plaintiff endeavoured to give and in the main succeeded in giving 
a substantially accurate account of his condition, sufferings, and 
doings subsequent to his encounter with Atkinson, and that, if it 
be a fact—and 1 will deal with this later on—that when the plain
tiff effected the insurance and renewals in question he was 
affected by any incipient or organic disease, it had not made itself 
manifest and was not known to him or his daughter, or to his 
partner in business, or presumably to Dr. Sproul, or to any one, 
so far as is shewn: and up to that time, and thereafter up to the 
10th October, he had no premonition of or reason to suspect the 
existence of heart trouble of any kind, or any impairment of powrer 
attributable to that cause.

It follows, if I am right—whether it becomes material or not— 
that in effecting and continuing the insurance he was not guilty 
of bad faith, intentional concealment, or conscious misrepresenta
tion as to his condition or state of health.

The professional or opinion testimony in this case was commcnd- 
ably qualified, reserved, and moderate, on both sides; but, while 1 
entertain the sincerest respect for the very eminent professional 
opinion put in evidence by the defence, and, in some cases, and in 
the absence of facts and circumstances that speak for themselves,
I might regard it as conclusive or nearly conclusive, yet the train 
of practically undisputed facts and circumstances in this case (for 
it matters not at this point who was the aggressor) and the sequence 
of events before and after the 15th October, are, to my mind, so 
distinctly opposed to the theoretic possibilities—or abstract 
probabilities—set up by the defence, that I am definitely of the 
opinion, as a conclusion of fact, that the disability from which the 
plaintiff is suffering l>egan on the 15th October, 1915; and, whether
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provoked or unprovoked, the origin and cause of it was the manner 
in which he was treated and handled by the witness Atkinson on 
that occasion.

I do not accept it as true that Atkinson ever doubted the out
come of the encounter or that he ever even gave heed to the 
plaintiff's boasts, if indeed the conversation ever occurred, nor do 
I believe that the plaintiff was the aggressor. The probabilities 
arc all the other way. “ Blow for blow” without time for reflection, 
I can understand. But, even if it were true, and I am not of that 
opinion, that the plaintiff began the assault, it was at an end; and 
the old man, incumbered with an overcoat, inert, speechless and 
helpless, lay at the feet of this witness, and it w-as while the plaintiff 
was in this condition, on Atkinson's own shewing, that he assaulted 
him and brought on the struggle which, it is claimed, culminated 
in the injuries the subject of this action.

I find it difficult to believe that Mrs. Atkinson, on a chilly 
evening in October, stood idly at her doorway for 15 minutes, or 
thereabouts, watching the plaintiff making his wav to his sister’s 
house, and still for another 10 minutes or so watching in the same 
direction, without inferring that on the occasion in question a good 
deal happened, and much that gave the Atkinsons ground for 
anxiety or alarm, that is not disclosed in the evidence of cither 
Mrs. Atkinson or her husband; and upon the evidence, verbal and 
circumstantial, touching the affray, the inference I feel I ought 
to draw is not that it occurred in the way these witnesses described 
it, but, on the contrary, that Atkinson began the affray; and, if I 
accept his own evidence, he again assaulted the plaintiff after the 
first encounter was definitely at an end, as he hin self says. If, as 
is argued, the receipt produced was given a year before—and I 
find it impossible to believe that these three parties committed the 
triple mistake of day, and month, and year—it is an important 
circumstance in weighing the evidence, as Mr. Phelan contended; 
but I have not found it necessary to sift the evidence upon this 
point, as. whether it was given on the 15th October or not, I had 
come to the conclusion above stated before my attention was 
directed, upon the argument, to the threefold discrepancy in the 
dating.

I have not overlooked the generally plausible and sometimes 
cogent argument as to independent witnesses. It wtis not urged,
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I think, in this case, and perhaps for the obvious reason that no 
8. C. man against whom an action can be brought or proeee<lingB taken 

Morkan f°r ft» assault—nor his wife for that matter—can be regarded as an
H ilway i»^*!**»^^ witness until time has barred the remedy; and even 

Passengers then a statement or an argument often repeated in time becomes 
A^CoRorCE ver-v convincing to the person making it.

I am of opinion that the infirmity, disability, bodily injury, or 
change in physical condition of the plaintiff, to adopt the language 
of the Insurance Act, li.S.O. 1914, ch. 183, had its inception or 
beginning on the 15th October, 1915; and I find that this was 
occasioned by “external force," within the meaning of sec. 172 (1) of 
the Insurance Act, at the hands of the witness Atkinson, in an 
encounter in whicli he was the aggressor and in the manner already 
referred to, and that this happened and was brought about without 
the intent of the plaintiff, and not as the result, direct or indirect, 
of any tiling done by the plaintiff, and without voluntary or 
negligent exposure to unnecessary danger on his part, within the 
meaning of that section; nor is it attributable to the insured’s 
state of health or condition of mind at the time he effected the 
insurance, within the meaning of the policy.

There remains the question of alleged change of occupation. 
I am satisfied, upon the evidence, that the plaintiff was a land agent, 
and this only, when the policy was obtained. When the last renew
al receipt was issued and thereafter he was occasionally engaged 
in handling cattle. This was because land jjgency business was 
almost at a standstill. He had not abandoned the calling of a 
land agent, and he perhaps put through an occasional transaction, 
but he was occupied for the time being in what was once one of his 
regular callings. He was not injured while so engaged. His 
injuries had no relation to what, he had in the meantime been 
engaged in.

The application for insurance contained these provisions:— 
“4. My occupation is fully described as follows: real estate 

agent, not dealing in timber-lands.”
“11. The class of risk under my occupation is agreed to be 

preferred according to the company’s classification of risks, and 
I agree that for any injury received in any occupation or exjiosure 
classed by this company as more hazardous than that above stated,
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1 shall be entitled to recover only such amount as the premium 
paid by me would purchase at the rate fixed for such increased 
hazard.”

“ Declaration.

“I, the undersigned, being desirous of effecting an insurance 
with the Railway Passengers Assurance Company, do hereby 
declare that the above statement of my age and other particulars 
is true and complete, and that I have not concealed anything 
material to be known to the company; ami I do hereby agree that 
this declaration shall be the basis of the contract between me and 
the Railway Passengers Assurance Company, and that I am 
willing to accept a policy subject to the conditions prescribed by 
the company and expressed in the policy.
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“Dated Toronto this 17th day of June, 1914.
“Signature of Applicant A. C. Morran.
“Agency H.O. (L. H. Morran.)”
The question of materiality in this contract of insurance is a 

question of fact for me, or eventually a higher Court, to determine: 
sec. 150 (6). Having regard to the event, and to the terms and 
provisions of clause 11 of the application, limiting the liability of 
the company, as above set out, “for any injury received in any 
occupation or exposure classed by this company as more hazardous 
than that above stated,” and assuming (without deciding) that the 
company can still rely upon the application, notwithstanding the 
provisions of sec. 156, sub-secs. (1) and (3), and the latter part of 
sec. 172 (1), 1 am of opinion that the intermetliate change of 
occupation, or the failure to declare it at the date of the renewal, 
was not a circumstance material to the company or affecting the 
extent of the risk they undertook. The company expressly provided 
for what they thought material, namely, by limiting their liability 
in the event of injury received while the assured was engaged in a 
more hazardous occupation. I am of opinion, too, that the 
attempt of the company to qualify their liability or vary the terms 
of the policy by the receipt of the 10th June, 1915, is ineffective. 
Section 156 (1) provides that the terms and conditions shall be all 
set out on the policy, and, if not so set out, shall not be admissible 
in evidence, etc. The renewal receipt cannot be invoked to vary 
the policy or defeat the specific provisions of sec. 156.
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In the opinion I entertain as to the proper disposal of this 
8. C. action, it is unnecessary to consider the figures subir itted by Mr. 

Morhan McCarthy and which Mr. Phelan proposed to submit, alternatively 
Rahway *)a8p<^ llP°n change of occupation and increased hazard. They 

Passengers will be filed with the suit papers. The disability of the plaintiff is 
A*CoRofCI total. It is not disputed that it is. Dr. Pepler stated that he 
Fn* 0T r(,Rard8 as permanent. There will be judgment for the plaintiff 

at the rate of $10 a week from the date of the accident, less 20 
weeks already paid for, with interest from the dates at which the 
payments fell due according to the terms of the policy, ami a 
declaration as to the plaintiff's future rights under the policy. 
Costs of the action to the plaintiff.

The construction of the clause headed “Accumulative Bonus” 
(m) was not discussed. I have not formed any final opinion as 
to its meaning. Subject to what may be said as to this, 1 should 
tliink that the second year of the policy being current at the time 
of the accident the 10 per cent, addition would increase the 
weekly payment from $10 to $11. Counsel can speak or com
municate with me ns to this, if they desire to, before I endorse 
the record.

Wallace Nesbitt, K.C., for appellants.
T. N. Phelan, for respondent.

Mherisnd.j. Sutherland, J.:—An appeal from the judgment of Ixmnox, 
J., dated the 10th January, 1918.

The plaintiff wras insured against “loss resulting from bodily 
injuries effected directly and independently of all other causes 
through accidental means, and as the direct result of some cause 
not attributable to the assured's state of health,” under policy No. 
100852 of the defendant company, dated the 17th June, 1914.

The policy was to run for 12 months from date, and was subject 
to renewal “by mutual consent from term to term thereafter by 
the payment of the premium” specified or any amended premium 
the company might require.

Before its expiration it was renewed, and a receipt for a premium 
given by the defendant company in part as follows:—

“ Policy No. 100852.
“Received this 10th day of June, 1915, 

of Mr. Andrew C. Morran
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the sum of six..........00/100 dollars, being a premium for an assur
ance upon the life of himself, from the 10th day of June, 1915, to 
the 10th day of December, 1915. at noon.”

“This renewal receipt is issued subject to all agreements, 
conditions, and provisions of the said policy, as well as those of 
any endorsement attached to said policy, and the insured upon the 
acceptance of this renewal, makes the further statement that the 
warranties in the original application are true and complete at 
this date, and that the hazard at this date is no greater than or 
different from that of the hazard at the date of the policy.”

As a result of a fight between the plaintiff and one Atkinson, 
his tenant of a farm, the plaintiff, on the 15th October, 1015, 
sustained bodily injuries which, admittedly, wholly and perma
nently disabled him.

The plaintiff gave notice to the defendants of the accident, and 
of his total and permanent disability resulting therefrom, which 
the defendants investigated, and, at first recognising liability, paid 
to the plaintiff at the end of quarterly periods of 13 weeks each the 
weekly indemnity which they had agreed under the terms of the 
policy to pay, as follows: $130 on or about the 15th January, 1916, 
and a similar sum on or about the 15th April, 1916. Thereafter the 
defendants refused to make further payments and repudiated 
further liability under the policy.

The plaintiff thereupon issued the writ herein on the 3rd 
November, 1916, claiming $390, the amount of three quarterly 
payments of weekly indemnity at the rate of $10 per week, alleged 
to be in arrears under the terms of the policy.

In his statement of claim he asked for a declaration of his rights 
under the policy: (a) with respect to the payment of the wreekly 
indemnity thereafter to accrue; (b) in the event of loss of the 
plaintiffs life resulting from the accident complained of; and (c) 
with respect to accumulative l>onus accruing to the plaintiff.

In the schedule of warranties made by the assured, dated the 
17th June, 1914, which warranties it was agreed therein wrere the 
basis of the insurance, appear the following statements:—

“(4) My occupation is fully desciibed as follows: real estate 
agent, not dealing in timber-lands.”

“(11) The class of risk under my occupation is agreed to be 
preferred according to the company's classification of risks, and

46—44 D.L.R.
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I agree that for any injury received in any occupation or exposure 
classed by this company as more hazardous tlian that above stated, 
I shall be entitled to recover only such amount as the premium paid 
by me would purchase at the rate fixed for such increased hazard."

And it also contains the following declaration:—
“I, the undersigned, being desirous of effecting an insurance 

with the Railway Passengers Assurance Company, do hereby 
declare that the above statement of my age and other particulars is 
true and complete, and that I have not concealed anything material 
to be known to the company; and I do hereby agree that this 
declaration shall be the basis of the contract between me and the 
Railway Passengers Assurance Company, and that I am willing 
to accept a policy subject to the conditions prescribed by the 
company and expressed in the policy.”

The plaintiff had been at one time a drover, but had discon
tinued that occupation on or before the 17th June, 1914. At the 
time when the said policy was renewed in 1915, his business as a 
real estate agent having become less active and remunerative, he 
had returned to his former occupation of drover, and was engaged 
therein at the time of the accident in question.

The defendants plead that the plaintiff, in making application 
for the renewal of the policy, failed to disclose to the defendants 
material facts referring to the change in occupation of the plaintiff ; 
and also misrepresented the state of his health and physical con
dition, representing himself to be in good health, when in fact he 
had a disease of the heart. They further allege that on this account 
the policy is void. They also plead that if the plaintiff suffers 
from any permanent disability it is not the result of bodily injuries 
“effected directly and independently of all other causes through 
accidental means,” but is due to the fact that the plaintiff suffered 
from a disease of the heart and was not in good physical condition 
at the time he received his injuries.

The judgment at the trial directed payment by the defendants 
of $10 a week from the date of the accident, with interest, less 
26 weeks’ payment already made, and a declaration as to the 
plaintiff’s future rights under the policy, with costs.

The medical testimony on both sides is in agreement that the 
plaintiff after the accident was found to be suffering from a disease 
of the heart, known as auricular fibrillation.
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During the fight, the plaintiff was knocked down by Atkinson. 
While attempting to rise, he caught hold of Atkinson’s legs, and 
the latter held or pressed him back. During the plaintiff’s strenu
ous efforts to get up, his heart was subjected to a great strain. 
On account of this strain on the auricle, and its inability to respond 
freely, it went, ns it is said, or commenced to go, into a state of 
fibrillation, which consists in the individual fibres of which it is 
composed, and which in a normal and healthy condition would 
contract in unison, beginning to do so independently of each other, 
in consequence of which the auricle tlid not fully contract, and the 
blood was not properly driven by means thereof.

While the medical testimony is in agreement that this serious 
and disabled condition in the heart exists, the witnesses called by 
the plaintiff testify that such condition was caused by the strain 
to which, at the time of the fight, the heart was subjected, and in 
their opinion could be thus brought about even in the case of a 
heart normally sound. They admit that very generally a condition 
of auricular fibrillation occurs in the case of hearts not previously 
healthy.

Those called by the defendants testified that this condition of 
auricular fibrillation found to exist in the plaintiff's case was con
sistent only with the assumption of some previous infection of the 
heart. They suggested that they found a leakage in the mitral 
valve from some old infection, the effect of which was to cause the 
heart to do more work and not be in a condition of compensation. 
The function of tliis valve is to prevent the blood going the wrong 
way, and if a certain amount of the blood escapes and goes the 
wrong way the heart has to work harder and pump more blood to 
make compensation. The result of this is that the heart dilates. 
They suggested that the infected condition of the heart must have 
been as far back as the date of the policy and receipt already 
referred to.

Vpon tliis conflicting testimony, the trial Judge came to the 
definite conclusion that “the disability from which the plaintiff" 
suffered “began on the 15th October, 1915,” and that previously 
he had enjoyed good health and was, “to all appearance, and us 
far us he and people associated with him knew, a healthy, sound, 
and capable man."
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I am quite unable, after a careful perusal of the evidence, to 
arrive at the conclusion that such finding was erroneous; but, even 
if the plaintiff’s heart had been affected by some trouble prior to 
the date of the accident, as to which he was ignorant, the 
case of Fidelity and Casualty Co. of New York v. Mitchell. (1917] 
A.C. 592, 30 D.L.R. 477, would be applicable. The facts in that 
case are set out in the head-note as follows:—

“The appellants insured the respondent against bodily injury 
sustained through accidental means and resulting ‘directly, 
independently and exclusively of all other causes’ in total disable
ment from performing the duties of his occupation. A statement 
by the respondent that he was in sound condition mentally and 
physically was made a warranty by the policy. After the issue 
of the policy the respondent by accidental means severely sprained 
his wrist. The appellants for seven quarters paid him the amount 
provided in the policy for total disablement, but then declined to 
make further payments. The respondent, being still disabled, 
sued upon the policy. It appeared that about ten or fifteen years 
before the date of the policy the respondent had suffered from a 
tubercular affection of a small part of his left lung, which had caused 
a lesion which had then healed. There were concurrent findings 
that at that date there was no active tuberculosis in respondent’s 
arm, but that there was in his system tuberculosis which was 
latent and would have remained harmless had it not been for the 
accident, and that apart from tubercular infection the wrist would 
have recovered within six months of the accident.”

The trial Judge having found (see Mitchell v. Fidelity and 
Casualty Co. of New York (1916), 35 O.L.K. 280, 26 D.L.R. 781 
that the “diseased condition” was “not an independent and 
outside cause, but ... a consequence and effect of the 
accident,” it was held “that there was no breach of warranty, 
that the disablement resulted ‘ directly, independently and exclu
sively of all other causes’ from the accident, and that the respond
ent was entitled to recover under the policy.”

It was also contended on behalf of the defendants that the 
injury sustained by the plaintiff was not the result of accident at 
all, but that the fight was voluntarily entered into by the plaintiff, 
or voluntarily continued by him after it had temporarily ceased.

The trial Judge has dealt with this also, and apparently given
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credit to the testimony of the plaintiff as against that of the 
defendants. He finds that “Atkinson lagan the affray," and 
"again assaulted the plaintiff after the first encounter was definitely 
at an end." His fimting on this point is also fully warranted by the 
evidence.

But it was urged on behalf of the defendants—and particular 
stress was laid on this by counsel upon the argument—that there 
was a warranty as to the occupation of the plaintiff, and, as he had 
changed from a less to a more hazardous one, this avoided the 
policy.

By the terms of clause 11 of the warranties already referred to, 
however, a change of occupation was contemplated by the parties 
to the contract, and a provision made for the recovery of a dif
ferent amount by way of compensation, in ease of injury received in 
any occupation or exposure clussed by the company as more 
hazardous. It is clear that in the present case the injuries sustained 
by the plaintiff did not occur while he was engaged in the occu
pation of drover.

Under these circumstances, the effect contended for cannot be 
given to the warranty. As to the question of the materiality of the 
change in occupation, sec. 156, sub-sec. 6, of the Ontario Insurance 
Act, R.S.O. 1914, ch. 183, applies. The question of materiality 
is for the trial Judge, who has found that the “intermediate change 
of occupation, or the failure to declare it at the date of the renewal, 
was not a circumstance material to the company or affecting the 
extent of the risk they undertook." See Strong v. Crown Fire 
Insurance Co. (1913), 10 D.L.R. 42, 13 D.L.R. 686, (affirmed 15 
D.L.R. 832, 48 Can. S.C.R. 577) 29 0.L.R. 33, amt follow mg pages.

I think the appeal fails on all grounds, and most be dismissed 
with costs.

Muloce, C.J. Ex., agreed with Sutherland, J.

Cuite, J.:—Appeal from the judgment of Lennox, J., dated the 
10th January, 1918. The action was brought on a policy of insur
ance dated the 17th June, 1914, for one year (premium payable 
semi-annually) beginning on the 10th June, 1914. “But the policy 
may be renewed by consent from term to term thereafter upon 
payment of the premium.”

The renewal receipt contains this clause: "This renewal is 
issued subject to all conditions anil provisions of the said policy us
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well ne those of any endorsement upon the said policy, and the 
assured in the acceptance of this renewal makes the further 
statement that the warranties in the original application are true 
and complete a* this date and that the hazard at this date is no 
greater or different than that of the hazard at the date of the 
policy."

The plaintiff was assured "against loss resulting from bodily 
injuries effected directly and independently of all other causes 
through accidental means and as the direct result of some cause 
not attributable to the assured’s state of health or condition of 
mind."

The plaintiff claims that on the 15th October, 1915, he wee 
violently assaulted and beaten by one Atkinson and sustained 
bodily injuries which wholly and continually disabled him from 
prosecuting any and every kind of business.

The defendants admit the policy and the renewal, but charge 
that the plaintiff in his application for the policy and renewal 
failed to disclose to the defendants material facts, and misrepre
sented the state of the plaintiff’s health and physical condition; 
that the plaintiff represented himself as in good health, whereas 
in fact at the time of such application he had a disease of the heart 
and otherwise was not in good physical condition.

It is further alleged that the defendants have paid to the 
plaintiff the full amount due him in respect to the bodily injuries 
alleged, and any alleged permanent disability is not the result of 
bodily injuries effected directly or independently of all other 
causes through accidental means, but is due to the fact that the 
plaintiff suffered from a disease of the heart and was not in good 
physical condition at the time he received such injuries, and the 
alleged disability is not within the tern s of the policy.

The learned trial Judge has found that prior to the 15th 
October, 1915, the plaintiff enjoyed good health, and at the time 
of the insurance and renewals he was —"having regard to his uge, 
of course—to all appearance, and as far as he and the people asso
ciated with him knew, a healthy, sound, and capable man,” and that 
"in effecting and continuing the insurance he w-as not guilty of bad 
faith, intentional concealment, or conscious misrepresentation as 
to his condition or state of health." He further finds, "as a 
conclusion of fact, that the disability from which the plaintiff is
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suffering began on the 15th October, 1915; and, whether provoked 
or unprovoked, the origin and cause of it was the manner in which 
he was treated and handled by the witness Atkinson on that 
occasion . . . He does not believe that the plaintiff was 
the aggressor; “but, even if it were true, and I am not of that 
opinion, that the plaintiff began the assault, it was at an end; and 
the old man, incumbered with an overcoat, inert, speechless anil 
helpless, lay at the feet of this witness (Atkinson), and it was while 
the plaintiff was in this condition, on Atkinson’s own shewing, that 
he assaulted the plaintiff and brought on the struggle which, it 
is claimed, culminated in the injuries the subject of this 
action . . .

He is further of opinion “that the infirmity, disability, bodily 
injury, or change in physical condition of the plaintiff, to adopt 
the language of the Insurance Act, . . . had its inception or begin
ning on the 15th October, 1915; and I find that this was occasioned 
by 'external force,’ within the meaning of sec. 172 of the Insurance 
Act, at the hands of the witness Atkinson, in an encounter in 
which he was the aggressor and in the manner already referred to. 
and that this happened ami was brought about without the intent 
of the plaintiff, and not.ns the result, direct or indirect, of any
thing done by the plaintiff, and without voluntary or unnecessary 
exposure on his part, within the meaning of that section; nor 
is it attributable to the insured's state of health or condition of 
mind at the time he effected the insurance, within the meaning of 
the policy.”

I am of opinion that the evidence fully warrants the findings 
of the trial Judge.

In the policy, under the heading “Schedule of Warranties 
made by the Assured, which warranties it is agreed are the basis 
of this assurance,” the plaintiff is described as “real estate agent, 
not dealing in timber-lands.” It is alleged that at the time of the 
renewal the plaintiff had changed his occupation to that of drover, 
which change was not communicated to the defendants.

Referring to this the trial Judge says:—
“There remains the question of alleged change of occupation. 

I am satisfied, upon the evidence, that the plaintiff was a land agent, 
and this only, when the policy was obtained. When the last 
renewal receipt was issued and thereafter he was occasionally
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The application for insurance contains these provisions:—
“(4) My occupation is fully described as follows : real estate 

agent, not dealing in timber-lands.
“(11) The class of risk under my occupation is agreed to be 

preferred according to the company’s classification of risks, and 
1 agree that for any injury received in any occupation or exposure 
classed by this company as more hazardous than that alwve stated, 
I shall be entitled to recover only such amounts as the premium 
paid by me would purchase at the rate fixed for such increased 
hasard.”

11 Declaration.

“I, the undersigned, being d<sirous of effecting an insurance 
with the Railway Passengers Assurance Company, do hereby 
declare that the above statement of my age and other particulars 
is true and complete, and that 1 have not concealed anything 
material to be known to the company ; and I do hereby agree that 
this declaration shall be the basis of the contract between me and 
the Railway Passengers Assurance Company, and that I am willing 
to accept a policy subject to the conditions prescribed by the 
company and expressed in the policy.” (In the margin, “semi
annually, replacing No. 21262, $200.00, aecum.” added).

“ Dated Toronto this 17th day of June, 1914.
"Signature of Applicant A. C. Morran.
“Agency H. O. (L. H. Morran)."

The learned counsel for the defendants argued that there was a 
change of occupation at the time of the renewal, and that this 
change, made without notice to the defendants at the time of the 
renewal, avoided the policy. But the terms of the policy are 
subject to the provisions of the Insurance Act, R.S.O. 1914, eh. 
183, sec. 154, which section declares that secs. 155 to 158 shall 
apply to every contract of insurance. Section 156 (1) provides that
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"all the tenrs and conditions of the contract of insurance shall 
be set out in full on the face or back of the policy or by writing 
securely attached to it when issued, and unless so set out no term 
of the contract or condition, stipulation, warranty or proviso 
modifying or impairing its effect shall be valid or admissible in 
evidence to the prejudice of the assured or beneficiary.”

It may lie pointed out here that, while the defendants seek to 
import into the policy the clause above quoted in the renewal 
receipt, that the warranties in the original application are true and 
complete at the date of the renewal, and that the hazard at this 
date is no greater than or different from that of the hazard at the 
date of the policy, there is no such clause on the face or back of the 
policy or by any writing attached to it when issued, and the attempt 
to introduce such clause into the renewal receipt is ineffectual under 
the terms of the statute, for the reason that the renewal did not 
constitute or create a new policy but is expressly authorised as a 
term of the policy, and although it required the assent of both 
parties, when the assent was given, by receipt of the premium 
the policy was in fact renewed under the terms and conditions 
under which it was issued.

The statement as to occupation in the application was true, 
and there was no misrepresentation in respect thereof. Sub-section 
2 provides that “whether the contract does or does not provide for 
its renewal but it is renewed by a renewal receipt it shall be a 
sufficient compliance with sub-section 1, if the terms and conditions 
of the contract were set out as provided by that sub-section and 
the renewal receipt refers to the contract by its number or date.” 
Here the policy number is No. 100852, and this number is given 
in the renewal receipt.

But there is a further difficulty in the defendants’ way. Sub
section 3 provides that “ the proposal or application of the assured 
shall not as against him be deemed a part of or be considered wi h 
i he contract of insurance except in so far as the Court may deter
mine that it contains a material misrepresentation by which the 
insurer was induced to enter into the contract.” This clearly 
refers to a misrepresentation in the original application, not in 
the application to renew, and in the original application it is not 
pretended that there was any misrepresentation as to occupation.

Sub-section 5 provides that the contract is not to be invalidated
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by erroneous statements in the application unless material, and 
this includes a warranty as well as other conditions and 
stipulations.

Sub-section 6 declares that “the question of materiality in 
any contract of insurance shall be a question of fact for the jury, 
or for the Court if there is no jury; and no admission, term, con
dition, stipulation, warranty or proviso to the contrary contained 
in the application or proposal for insurance, or in the instrument 
of contract, or in any agreement or document relating thereto 
shall have any force or validity."

The trial Judge has expressly found that the intermediate 
change of occupation, or the failure to declare it at the date of 
renewal, was not a circumstance material to the company or 
affecting the extent of the risk it undertook.

As pointed out by Lennox, J., “the company expressly provided 
for what they thought material, namely, by limiting their liability 
in the event of injury received while the assured was engaged in a 
more hazardous occupation.”

Clause 11 clearly contemplates the possibility of a change of 
occupation from the preferred class to one more hazardous, and 
in that case provides for an injury received in any occupation or 
exposure classed by the company as more hazardous, etc., and 
limits recovery to only such amount as the premium paid would 
purchase. This is reasonable and fair, and excludes the contention 
offered on behalf of the defence that, although the plaintiff had 
not received any injury in such occupation or exposed class, he 
nevertheless would only be entitled to such an amount as the 
premium paid by him would purchase in that occupation or exposed 
class. It is not pretended here that the injury received by the 
plaintiff was owing to his having been engaged in the cattle busi
ness. So far as his injury was concerned, the alleged change of 
occupation was not material to the risk run and the injury received, 
and affords no answer to the plaintiff's claim and no ground for 
the reduction of that claim by reason of the cattle business lieing 
more hazardous than that of real estate agent.

After the defendants received the report of their agent that 
the plaintiff was a cattle-dealer, they paid two instalments of 
thirteen weeks each, thereby treating the policy as in force.

As to the alleged warranty of health, the defendants contend
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that there was a breach which precludes the plaintiff from recovery. 
The finding of the learned trial Judge is against this contention. 
He points out that the professional opinion in this case was 
“qualified, reserved, and moderate on both sides;” and, while 
entertaining the sincerest respect for the professional opinions 
put in evidence by the defence, and in the absence of 
facte and circumstances that speak for then selves, he might 
regard it as conclusive or nearly conclusive in some cases, yet the 
train of practically undisputed facts and circumstances in this 
case and the sequence of events before and after the 15th October, 
are so distinctly opposed to the “theoretic possibilities—or al«tract 
probabilities—set up by the defence, that 1 am definitely of the 
opinion, as a conclusion of fact, that the disability from which 
the plaintiff is suffering began on the 15th October, 1915; and, 
whether provoked or unprovoked, the origin and cause of it was 
the manner in which he was treated and handled by the witness 
Atkinson on that occasion.”

This, together with the other findings referred to, is, I think, 
conclusive, supported as it is by the evidence, against the defend
ants’ contention.

But, assuming that the plaintiff was afflicted with some heart 
trouble prior to the 15th October, of which he had no knowledge, 
the case of Fidelity and Casualty Co. of New York v. Mitchell, [19171 
A.C. 592, 36 D.L.R. 477, is conclusive against the defendants. 
There the appellants insured the respondent against bodily injury 
sustained through occidental means and resulting “directly, 
independently and exclusively of all other causes,” in total disable
ment from pursuing the duties of his occupation. The respondent's 
statement that he was in sound condition mentally and physically 
was made a warranty by the policy. After the issue of the policy 
the respondent by accidental means severely sprained his wrist. 
The appellants for seven quarters paid him the amount provided 
in the policy for total disablement, but then declined to make 
further payments. It appeared that about ten or fifteen years 
before the date of the policy the respondent had suffered from a 
tubercular affection which had caused a lesion of the lung which 
had then healed. There was no active tuberculosis in the respon
dent’s arm when he was injured, but there was in his system 
tuberculosis which was latent and would have remained harmless
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had it not been for the accident, and, apart from tubercular 
infection, the wrist would have recovered within six months of the 
accident: Held, that there was no breach of the warranty, that the 
disablement resulted “directly, independently and exclusively of 
all other causes” from the accident.

But it is urged that the wording of the policy in this case differs 
from that in the Mitchell case. The word “exclusively” used in 
the Mitchell case is not used in the present case, and to that extent, 
if there is a difference, it is in favour of the present plaintiff. 
The words “and as the direct result of some cause not attributable 
to the assured’s state of health or condition of mind,” under the 
policy here considered, while not appearing in the Mitchell case, 
do not, in my opinion, help the defendants.

It cannot here be said that the condition of the plaintiff caused 
by the injuries received from Atkinson was the direct result of 
some cause attributable to the assured’s state of health immediately 
prior to the assault; for, in the language used by Middleton, J., 
and approved by the Judicial Committee in the Mitchell case, 
“This diseased condition is not an independent and outside cause, 
but it is a consequence and effect of the accident,” it is not 
attributable to the assured’s state of health as the direct result of 
♦he cause.

Reference was made by Mr. Nesbitt to Yorkshire Insurance Co. 
Limited v. Campbell, [1917] A.C. 218. That was the case of a marine 
insurance policy under the Commonwealth of Australia Marine 
Insurance Act, 1909, sec. 39, where words qualifying the subject- 
matter of the insurance primâ facie were held to be words of war
ranty constituting a condition which must be complied with, 
whether material to the risk or not.

There is nothing in the Act under which that case was decided 
to correspond with sub-sec. 6 of sec. 156 of our Insurance Act. 
The decision has no application to the present case.

It was further argued that sec. 172 (1), which defines what 
“accident” includes, excluded the injuries received by the plaintiff 
from Atkinson as an accident within that definition. I am unable 
to agree with this view*. The statute provides that in every contract 
of insurance against accident, etc., “the event insured against 
shall include any bodily injury occasioned by external force or 
agency, and happening without the direct intent of the person
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injured, or as the indirect result of his intentional act, such act 
not amounting to voluntary or negligent exposure to unnecessary 
danger, and no term, condition, stipulation, warranty or proviso 
of the contract varying the obligation or liability of the assurer 
shall as against the assured have any force or validity.” In the 
present case it cannot be denied that the bodily injury suffered by 
the plaintiff at the hands of Atkinson was occasioned by an external 
force or agency, nor can it be said that it happened with the direct 
intent of the person injured.

But it is said that the words “or as the indirect result of his 
intentional act, such act not amounting to voluntary or negli
gent exposure to unnecessary danger,” exclude the present 
case from the definition of what is an accident, especially the 
words “such act not amounting to voluntary or negligent expo
sure to unnecessary danger.” On the contrary, I think these later 
words enlarge the class of eases brought within the definition. 
The meaning is that the definition includes liodily injury which 
happens “without the direct intent of the person injured,” and 
also the class of cases where, although it be the indirect result of 
his intentional act, that does not exclude it from the class where 
such act is not voluntary or negligent .

The plaintiff and the witness Atkinson give different accounts 
of what took place. The trial Judge accepted the statement of the 
plaintiff and discredited that of the witness Atkinson. He finds 
that Atkinson was the aggressor in the first place, and that when 
the plaintiff was lying helpless at the feet of Atkinson the assault 
was renewed and that it was during this last assault that the 
injuries complained of were suffered.

The findings of the trial Judge are fully supported by the 
evidence; and, in my opinion, the defendants fail upon all grounds, 
and the judgment of the trial Judge is right and ought to be 
affirmed, and this appeal dismissed with costs.

Kelly, J.:—This action is upon a policy of insurance issued by 
the defendants to the plaintiff on the 17th June, 1914, insuring the 
plaintiff for the term of one year from the 10th June, 1914, against 
loss resulting from bodily injuries effected directly and indepen
dently of all other causes through accidental means, and as a 
direct result of some cause not attributable to the assured’s state 
of health or condition of mind, etc.
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An earlier policy issued by the defendants to the plaintiff on 
the 10th June, 1913, had lapsed before the date of the policy now 
sued upon. The policy of the 17th June states that its term is 
twelve months, beginning at 12 o’clock noon on the 10th day of 
June, 1914, and ending at the same hour on the 10th day of June, 
1915, and that it “may be renewed by mutual consent from term 
to tenu thereafter by the payment of the premium above specified, 
or such amended premium as the company may require.”

On the 10th June, 1915, a renewal receipt was issued for pay
ment of $ti premium from the 10th June, 1915, to the 10th Decem
ber, 1916.

A further term of the policy is that if the injuries insured 
against shall wholly and continually disable and prevent the 
assured from transacting any and every kind of business, the com
pany will pay him, so long as such total disability shall last, the 
weekly indemnity of f 10.

The plaintiff alleges that on the 15th October, 1915 (within the 
six inontlis), he was assaulted and beaten by one Atkinson, and 
thereby sustained liodily injuries which wholly and continually 
disabled him from transacting any and every kind of business.

After the trial, on the 10th January, 1918, judgment was given 
in the plaintiff’s favour for: (1) $938.34 as and for arrears of 
weekly indemnity and interest thereon up to the 7th January, 1918; 
(2) declaring that lieginning on the 14th January, 1918, the plaintiff 
is entitled under the policy to a weekly indemnity of $10 during his 
natural life ; (3) declaring that in the event of his death before the 
15th August, 1918, as a result of the accident referred to, indepen
dently and exclusively of other causes, the defendants are liable to 
pay to the beneficiary named in the policy $2,000, together with 
2 years’ accumulation of 10 per cent, per annum of the principal 
sum, making in all $2,400, upon being furnished with such evidence 
as the defendants are entitled to require under the policy.

The particular grounds of the defendants’ appeal are:—
“(a) That the plaintiff’s present physical condition did not 

arise as a result solely of the alleged accident to him on the 15th 
Octolier, 1915.

“ (b) That the plaintiff is not entitled to recover the full amount 
of the policy on the basis of his total disability; the defendants 
submitting that, on the evidence and the terms of the policy, the
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plaintiff, if entitled to nrover at all, can recover only on the basis 
of extra-hazardous or hazardous risk.

ONT.

8. C.

“(c) That the occurrence of the 15th October, 1915, was not Mokhan 

an accident, but a risk voluntarily incurred by the plaintiff; that pA,*WAI 
the ‘light’ on that day was conunenced by the plaintiff; and that Passenuehs 
the defendants are not liable. iCo*€**

“ (d) That it should have Ixvn found that at the time the policy jIA"',uAA’j,
was renewed in June, 1915, the plaintiff was not a ilealer in real -----
estate, but was in fact a drover of cattle, and that in so renewing K*ll,‘,- 
the aaid policy the plaintiff misrepresented a material fact to the 
defendants, whereby the said policy was void, and that the 
defendants arc not liable to the plaintiff thereunder."

Material parts of the contract relating to the questions so set 
up, are these :—

Part 4 ; “The provisions hereinafter contained and any endorse
ments hereon and the assured's proposal are a part of this contract, 
which is made subject thereto and to the payment of the premium 
of 112."

Part 8: “If the assured is injured while performing the work or 
duties of any other occupation, whether as an isolated act or other
wise, or in any exposure, whether as an isolated act or otherwise 
(except ordinary duties about his residence), classed by this com
pany as more hazardous than that mentioned in the copy of the 
assured’s warranties, the insurance shall lie only for such sum as 
the premium paid by the assured would purchase at the rate 
charged by the company for such increased hazard."

In the schedule of warranties made by the assured when the 
insurance was effected in June, 1914, his occupation is given as 
“real estate agent, not dealing in timber-lands;” and, after having 
answered in the negative questions as to the existence of specific 
ailments or physical defects, he stated that he had no other physical 
defect, infirmity, or ill-health of any description; and he then 
declared in writing that the statement of his age and other par
ticulars made in the warranties was true and complete.

The physical condition of an assured at the time of the insurance 
contract liccomee in the present instance material, both us to the 
assured's actual condition at that time, and the knowledge he had 
of any lurking or latent weakness or physical impairment, if such 
in fact existed. On the question of such knowledge by the assured,
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much must depend on his own evidenre. The learned trial Judge, 
whose careful and exhaustive resvmé of the case covered every 
aspect of it, was so impressed with the reliability of the assured 
and his daughter, and the truth of their statements, that he accep
ted their testimony, on that point at least, without qualification, 
and found that “in effecting and continuing the insurance he was 
not guilty of bad faith, intentional concealment, or conscious 
misrepresentation as to his condition or state of health.”

Because of the discovery after the accident that prior to that 
time there was a latent weakness or impairment of the plaintiff’s 
heart, that finding assumes added importance. It was established 
to the satisfaction of the trial Judge, on evidence which he deemed 
sufficient, that, whatever weakness there may have been in the 
plaintiff's physical condition, down to the 15th October, 1915, it 
was unknown to him ; that prior to that date he enjoyed good health 
to a degree permitted to few to enjoy; and that, judging from inci
dents recorded in the evidence, he was, when he effected the 
insurance, and at its renewal—having regard to his age—to all 
appearance, and so far as he and persons associated with him knew, 
a healthy, sound, and capable man. Entertaining an honest belief 
in that condition of things, he made the application for insurance 
which culminated in the issuing of the policy now sued upon.

By sub-sec. 1 of sec. 156 of the Ontario Insurance Act, R.S.O. 
1914, ch. 183, it is provided that “subject to the provisions of 
section 193” (not of importance here) “all the terms and conditions 
of the contract of insurance shall be set out in full on the face or 
back of the policy or by writing securely attached to it when issued, 
and unless so set out no term of the contract or condition, stipula
tion, warranty or proviso modifying or impairing its effect shall be 
valid or admissible in evidence to the prejudice of the assured or 
beneficiary.”

By sub-sec. 2: “Whether the contract does or does not provide 
for its renewal but it is renewed by a renewal receipt it shall l>e a 
sufficient compliance w ith sub-section 1, if the terms and conditions 
of the contract are set out as provided by that sub-section and the 
renewal receipt refers to the contract by its number or date.”

By sub-sec. 3: “The proposal or application of the assurei 
shall not as against him be deemed a part of or be considered with 
the contract of insurance except in so far as the Court may deter-
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mine that it contains a material misrepresentation by which the 
insurer was induced to enter into the contract.”

By sub-sec. 6: “The question of materiality in any contract 
of insurance shall be a question of fact for the jury, or for the 
Court if there is no jury; and no admission, term, condition, 
stipulation, warranty or proviso to the contrary contained in the 
application or proposal for insurance, or in the instrument of 
contract, or in any agreement or document relating thereto shall 
have any force or validity.”

In so far as the appellants’ objection that the plaintiff’s present 
physical condition is not the result solely of the happening of the 
15th October, 1915, rests for its validity upon the presence of a 
latent weakness or defect in the condition of the plaintiff's heart, 
it is, in my judgment, satisfactorily answered by the decision of 
the Privy Council in the recent case of Fidelity and Casualty Co. 
of Nm York v. JfjfefaH, (1917) À.C. M, 99 D.LR 177. The 
Privy Council there upheld the judgment of the trial Judge 
(Middleton, J.), which had been affirmed by the Appellate 
Division (see Mitchell v. Fidelity and Casualty Co. of New York 
(1916), 35 O.L.R. 280, 37 O.L.R. 335, 26 D.L.R. 784). The con
tract of insurance in that case insured the assured against “bodily 
injury sustained . . . through accidental means . . . and 
resulting, directly, independently, and exclusively of all other causes 
in an immediate, continuous, and total disability . . .” At the 
trial of that action, the issue was raised as to whether the injury 
the assured sustained resulted, independently and exclusively of 
all other causes, in immediate and total disability, thus raising the 
question as to the effect of the assured’s physical condition at and 
prior to the accident. The trial Judge found, on the medical 
testimony, that it was clear that prior to the accident there had 
been a tubercular lesion in the lung, which had apparently com
pletely healed, and that, no doubt, the assured was entirely una
ware of his lung having been diseased in that way : he found too, on 
a consideration of whether the total disability resulted indepen
dently and exclusively of all other causes, and notwithstanding 
the prior tubercular condition, that the diseased condition (of the 
arm) which resulted in total disability was the direct result of the 
bodily injury which the assured sustained when he met with the
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accident (falling from the berth of a sleeping car), his opinion being 
that the tuberculosis in the system was harmless until, as the 
direct result of the accident, it was given an opportunity to become 
active. The parallel between that case and the case at bar is 
sufficiently complete to make that decision particularly applicable 
here.

Conceding that there existed a latent weakness in the plaintiff’s 
heart prior to the accident, it was, notwithstanding that condition, 
the opinion of some at least of the medical witnesses that the 
disability from which the plaintiff now suffers was the direct result 
of the happening on the 15th October, 1915.

Dr. Parker, who was in attendance upon him from soon after 
the accident, says (p. 56 of the notes of evidence) : “ Now, in speak
ing of heart cases, one has lo have the case under observation for a 
considerable length of time in order to make a complete diagnosis. 
You W'ould have to take the past history into consideration, any 
previous illnesses; and my ultimate diagnosis of this case was that 
the man had developed, at the time of the accident had developed, 
a new condition that had not existed before the accident”—which 
the witness then described as auricular fibrillation, which (he says 
at p GO) “ is very apt to be permanent, it is almost certain to be 
permanent.” This was emphasised by his answers to these 
questions:—

(Page 61): “Now, Doctor, what connection is there between 
the injury according to the history you received of it and the 
condition of auricular fibrillation? A. Well, my conception of the 
case is that the injury was responsible for the auricular fibrillation.

“Q. Is that your opinion? A. That is my opinion.
“His Lordship: Like all other causes it is consistent with what 

he told you? A. Not altogether that, because it is consistent with 
what I observed too, that is the objectives.”

(Page 64): “Q. Iam asking you whether or not the present 
disability is the result of the auricular fibrillation? A. Yes, un
doubtedly, absolutely.”

Dr. Louden, called by the defence, agrees with Dr. Parker, in 
these answers in his cross-examination:—

(Page 209): “Q. Dr. Louden, you have heard the opinions 
expressed by Dr. Parker as to the cause of the present condition? 
A. Yes. sir.
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44 Q. Do you agree with the opinion expressed by Dr. Parker 
here to-day, and if so in what respect? A. Well, I am not sure that 
I can recall them. I think Dr. Parker admitted that there might 
be disease in the heart before the accident took place.

44 Q. But, as 1 understand the doctor's opinion, it was that the 
injury caused the auricular fibrillation, and that that in turn 
resulted in the present disability—now do you disagree with that 
opinion of Dr. Parker’s? A. No, I do not disagree that auricular 
fibrillation likely came on with this accident, or after this accident. 

44 Q. And as a result of this accident? A. Yes.
44 Q. And as a result of this accident, and the present disability 

is in turn the result of that auricular fibrillation? A. Yes.”
This witness also says that the assault could have caused the 

condition of auricular fibrillation, but not of the valve affection; 
that he has no proof that there was a leakage of the mitral valve 
before the accident. His view is that there might have been some 
condition of that kind, whether the plaintiff was cognizant of it or 
not; that the plaintiff might have had a leaky valve without being 
conscious of it; and, if he had, it might not have interfered with 
his ordinary, or even his unusual, exertions.

Dr. Pepler, the regular medical officer of the defendant com
pany, examined the plaintiff shortly after the accident. He stated 
as his opinion that the plaintiff was probably some years with the 
condition of the mitral valve which he found; and (on cross- 
examination) that this might have existed for years without the 
plaintiff being conscious of it, causing him no inconvenience and no 
inability to perform his ordinary work and undergo ordinary 
strain and effort; and that auricular fibrillation might be caused by 
an excessive strain, whether the heart was healthy or unhealthy; 
and at p. 221 :—

44Q. You state that you are of opinion that Mr. Morran had a 
broken valve in his heart for probably many years, never giving 
him any trouble, but on the strain and excitement of the fight the 
heart dilated and for a time failed to do its work well—was that 
your conclusion? A. That was my conclusion, yes.

44 Q. So that all this acute condition that you describe would 
not be attributable to the affection of the mitral valve? A. No.

44Q. There must be something added to that? A. Yes.
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“Q. And, in your view of the case, he might have gone on for 
years not conscious of any difficulty by reason of the condition of 
the mitral valve? A. Yes.”

This is a positive assertion of a cause of injury independent of 
other causes, and there can be little, if any, doubt that the plain
tiff’s present total disability is the direct result of the auricular 
fibrillation which came on with or as a consequence of the injury 
he received in the accident; and the fact that prior to the accident 
there was this latent defect of the mitral valve, which first came to 
light after the accident, and of which he was altogether ignorant 
up to that time, and which on the medical testimony might have 
been present for years without interfering with his ordinary or 
even unusual exertions, is not so associated or connected with the 
condition which immediately followed upon the injury or the 
accident as to make it the cause of the present disability.

Whatever was his physical weakness when the insurance was 
effected, his absolute ignorance thereof was a factor in determining 
the answers to the questions then put to him and his statement in 
the schedule of warranties that he had no physical defect, infirmity, 
or ill-health of any description so far as he knew. He believed that 
he was absolutely and unqualifiedly a sound, healthy man, so 
much so indeed that he seems to have had an honest pride that he 
was able, without inconvenience, to submit himself to tests of 
energy, exertion, and endurance which few men of his age can be 
put to. To him there was nothing indicating defect, infirmity, or 
ill-health, and he had no reason to believe that any such existed.

If, as some of the medical witnesses believe, there then existed 
this unknown affection of the mitral valve, it was not, under the 
circumstances, what is ordinarily looked upon as a defect, infirmity, 
or ill-health, and the statement made, as he made it, should not 
be held to have been within the meaning of or a breach of the 
warranty: Fidelity and Casualty Co. of New York v. Mitchell, 
supra.

But the appellants say that, if the plaintiff is entitled to succeed, 
recovery must be limited to the amount recoverable by one in the 
extra-hazardous or hazardous class, on the ground that subsequent 
to the issue of the policy he had changed his occupation to one in 
the latter class. W hen the policy was issued he was an estate agent. 
During the ensuing year he engaged also in the business of a drover, 
though not relinquishing his former occupation of dealing in real
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estate as a broker. Apart from whatever effect must otherwise be 
given to the form of the renewal receipt—and to this 1 shall refer 
later—the trial Judge has expressly found that the intermediate 
change of occupation, or the failure to declare it at the date of the 
renewal, was not a circumstance material to the appellants or 
affecting the extent of the risk they undertook. Under sub-sec. 5 
(as amended by 5 Geo. V. ch. 20, sec. 19) and sub-sec. 6 of sec. 156 
of the Ontario Insurance Act, it was for the Court to pronounce 
upon the materiality of that part of the contract, and we have its 
finding on that question.

Perusing the transcript of the evidence, and without the special 
knowledge possessed by the trial Judge from having seen the wit
nesses and heard their vitâ voce evidence, I would t>e very reluctant 
to disturb that finding. On a mere perusal of the evidence, the 
conclusion can readily be reached that the change of occupation— 
in so far as there was a change—was not material to the contract. 
He still continued to be a real estate broker; and, if further empha
sis is to be given to the relation of his occupation to the character 
of his injury, what led up to it, and the manner in which he received 
it, the consequences to him in no way arose out of or are attribu
table to his being either a real estate broker or a drover. W hen 
the accident happened, he was actually pursuing neither of these 
occupations; the occurrence had no relation to either of them ; 
and his injury was not received in any occupation or exposure 
classed by the appellants as more hazardous than that stated in 
the warranties.

The objection that the injury to the plaintiff did not happen 
without his direct intent, or that his part in the fight amounted to 
voluntary or negligent exposure, within the meaning of sec. 172 
of the Ontario Insurance Act, is fully answered by the finding of 
the trial Judge (supported by sufficient evidence) that the infirmity, 
disability, bodily injury, and change of physical condition of the 
plaintiff, was occasioned by “external force” within the meaning 
of that section, at the hands of Atkinson, in an encounter in which 
he was the aggressor, and that this happened and was brought 
aliout without the intent or as the result, direct or indirect, of any
thing done by the plaintiff, and without voluntary or unnecessary 
exposure on his part.

The form of the renewal receipt is invoked in support of the 
appeal. It contains this statement, intended by the appellants to
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bind the assured: “This renewal receipt is issued subject to all 
agreements, conditions, and provisions of the said policy, as well 
of those of any endorsement attached to said policy, and the 
assured, upon the acceptance of this renewal, makes the further 
statement that the warranties in the original application are true 
and complete at this date, and that the hazard at this date is no 
greater than or different from that of the hazard at the date of the 
policy.” The language of sub-sec. 1 of sec. 150 of the Ontario 
Insurance Act is exacting as to the manner by which and the place 
where the terms and conditions of the contract are to be stated. 
As has already been said, the policy contains a provision that it 
may be renewed by mutual consent from term to term (after the 
first term stated in the policy) by the payment of the premium 
(specified in the policy) or such amended premium as the company 
may require. Payment by mutual consent of the renewal premium 
is the essential requirement for the renewal of the policy and 
continuing the contract in force. When the renewal premium was 
paid and accepted, and without the aid of the issue and delivery of 
the renewal receipt, the renewal of the contract was complete; 
and the introduction into the renewal receipt of the additional 
terms set out in it, and as to the consent to which by the assured 
there is no evidence, was an attempt by one party to vary, without 
the agreement or consent of the other, an already completed con
tract. The so-called change in the assured’s occupation seems not 
to have been looked upon by the appellants as of material import
ance when the accident happened, or until a considerably later 
date; for, with knowledge of the extent to which the assured had 
changed his occupation, the appellants paid the indemnity in the 
terms of the policy for two terms of 13 weeks each, and only after 
that was the objection raised on which they now rely.

The trial Judge in his reasons for judgment, on questions most 
material to the issues involved, made several positive findings of 
fact which, to me, seem sufficiently warranted by the evidence; 
and, having regard to the statutory provisions covering the making 
of insurance contracts, the terms of the contract sued upon, and 
the authorities applicable to these facts, I am of opinion that the 
plaintiff’s position is entirely established, and that the appeal 
should be dismissed with costs.

Appeal dismissed with costs.
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COLEMAN v. THE KING.
Exchequer Court of Canada, Audette, J. November 20, 1918.

Crown (6 11—20)—Neuliqence—Pvblic work—Harbour of Victoria— 
Government scow—Fellow-servant.

The harbour of Victoria, B.C., which wan a public harbour liefore 
British < îolumbia entered into Confederation, is ;i public wort within the 
meaning of a. 20 of the Exchequer Court Act.

The Crown in not liable for an accident hapix-ning on a Government 
scow in the harbour of Victoria, B.C.. w hile engaged in work executed by 
the Government of Canada for the improvement of the harbour, where 
the negligence which caused the accident is the negligence of a fellow- 
servant of the suppliant.

[Ryder v. The king (1905), 36 Can. S.C.U. 402, followed ; Raul v. The 
Kina (1900), 38 Can. S.C.H. 120; Montgomery v. The King (1915), 
15 Can. Ex. 374; and La Compagnie Generali D’Entre prists Publique» v. 
The King, 44 D.L.It. 459 reversing 32 D.L.R. 506, distinguished. See 
also Desmarais v. The King, post p. 092.)

Petition of right to recover damages for personal injuries 
while in the employment of the government. Dismissed.

It. C. Lowe and J. P. Walla, for suppliant; E. Miller, for 
respondent.

Audette, J.:—The suppliant, by his petition of right, seeks to 
recover the sum of $5,000 as representing damages alleged to have 
lieen suffered by him, as arising out of an accident which occurred 
while he was acting in the discharge of his duty in the employ
ment of the Government of Canada.

On June 3, 1914, the Crown, through the Department of 
Public Works of Canada (dredging branch) was carrying on, in 
the harbour of Victoria, B.C., the work of rock-drilling for the 
purpose of improving the harlxmr. A part of the rock-drilling 
plant, used for such purposes, was a vessel or scow upon wliich was 
built a platform, with steam drills installed thereon. The scow 
was provided with four spuds, informing the same functions as 
spuds do on dredges. Upon this scow was also erected the structure 
which appears on the photograph, ex. 1 ; that is, uprights joined 
at the top by a cross-beam, upon which was attached a traveller 
upon which ran a block and with ropes used, as occasion required, 
to lift up and let down the drills in the course of their operation. 
Below the cross-beam just mentioned there was a kind of truss- 
rod, which extended right across and passed through the uprights, 
Iæing made fast to the same by a nut screwed or applied to the 
threaded end of the rod. Between the cross-beam and the rod 
there are two brackets, similar to ex. 2. The teat on the flat 
side part of this bracket ran into a hole, of the same size, under-
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ncath and in tlie wooden craws-lx'nin, and was lipid in position, 
against its natural weight, by the rod above mentioned, which 
was maintained in the necessary tight position to hold the brackets, 
by means of the nuts above mentioned.

On the date in question the suppliant was working on a night 
shift. About midnight, while engaged at handle B, upon ex. 1, 
one of the brackets fell upon his right hand, crushing the index 
linger. The three first phalanges of that finger were finally 
amputated, together with the head of the metacarpal bone at the 
base of that finger—the whole necessitating four surgical opera
tions.

As a result of this accident, the suppliant has lost time, and 
incurred medical expenses, suffered pain, and his earning rapacity 
has been partially reduced for the rest of his life through the 
impaired function of his right hand. It is comforting to know 
from the evidence that the Crown has paid the suppliant his wages 
all through his illness and the tinte he lost, as well as all hospital 
and medical charges and expenses. The suppliant was continued 
in Ids employment after the accident, after having undergone 
these operations, and with this diminished capacity for work was 
given higher wages than before the accident. He only left off 
working for the Government when the works were closed down in 
1917.

The harbour of Victoria was a public harbour long before 
British Columbia entered into Confederation in 1871. As far 
back as 18til) the legislature of Vancouver Island passed an Act 
for the purpose of liorrowing and spending moneys for the improve
ment of that harbour, and under s. 108 of the B.N.A. Act, the 
harbour became the property of the Dominion government.

The accident occurred in the harbour of Victoria on a govern
ment scow, fitted with drilling appliances, while engaged in works 
executed by the government for the improvement of the harbour.

From the above statement of facts it is manifest that this 
action is grounded on negligence and sounds in tort, hi such a 
case there is no liability on the part of the Crown, unless it is 
made so liable by statute. The suppliant, to succeed, must, 
therefore, bring his case within the provisions of the statute pre
scribing a remedy against the Crown in respect of negligence by 
its officers or servants, viz., the Exchequer Court Act, s. 20 (c),
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as it stood at the time of the accident. To bring this case within 
such enactment the injury must, first, have occurred “on a public 
work;” and secondly, it must have resulted from the negligence 
of some “officer or servant of the Crown while acting within the 
scope of his duties or employment.”

In the reports there will be found a number of cases which were 
instituted in this court and which involved the interpretation of 
the term “public work” in the enactment in question; and it is 
desirable to consider some of them in respect of their bearing upon 
the case at bar. Most of these cases were carried on appeal to 
the Supreme Court of Canada. In two of them, Paul v. The 
King, 38 ('an. S.C.R. 126, and Montgomery v. The King, 15 Can. 
Ex. 374, there was a similarity in fact to this cast1 to the extent 
that the injury happened on a vessel employed in navigation 
in proven:ent work, and in each it was sought to establish that 
the vessel was a “public work” within the meaning of the enact
ment last mentioned. This contention was not sustained by the 
courts; but I venture to entertain the view that not only are 
there controlling facts in the case before me that distinguish it 
from those to which 1 refer, and that a judgment for the suppliant 
in this case would, but for other considerations which are hereafter 
stated, be fully in harmony with decisions which I must follow 
because the language used by some of the Judges of the Supreme 
Court warrant a finding here that the locus in quo was a public 
work within the meaning of s. 20 (c) of the Exchequer Court Act.

In support of this view 1 would cite the language of Burbidge, J., 
in Leprohonv. TheQueen (1894), 4 Can. Ex. 1(10. Atp. 108 lie says:—

I think that the expression, “public work” occurring in s. 16 (now s. 20) 
must be taken to include not only railways and canals and other undertakings 
which in older countries are usually left to private enterprises; but also all 
other “public works" mentioned in the Public Works Act and other Acts in 
which that term is defined.

The Public Works Act mentioned by the learned judge was 
R.S.C. 1886, c. 36, and is now to be found in R.S.C. 1906, c. 39, 
and apparently also s. 2 of the Expropriation Act. By s. 3 (c) of 
the Public Works Act it is declared that “public work” or “public 
works” means and includes any work or property under the control 
of the Minister.

Now, bearing this definition in mind, and remembering that the 
Exchequer Court Act provides a remedy for any one injured on a
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public work as the result of negligence by an officer or servant of 
the Crown, it will be apprehended that the case; is one to which 
must be applied the rule of statutory construction which declares 
that as all legislatures “are presumed to proceed with a knowledge 
of existing laws, they may properly be deemed to legislate with 
general provisions of such a nature in view.” Sutherland’s 
Statutory Construction, by Lewis, vol. 11, a. 355, p. 681, and s. 
447,p. 888.

If this is the rule of construction to be followed, and I think 
it is, then the harbour of Victoria, wherein the accident happened, 
being “property under the control of the Minister,” must be held 
to be a public work, and if the other requirements of s. 20 (c) of 
the Exchequer Court Act have been satisfied by the suppliant’s 
proof, then he has made out a clear case against the Crown.

In the case of Paul v. The King, 38 Can. S.C.R. 126, it was 
held that a government steam tug and a scow, its tow, which 
caused a collision, while engaged in improving the ship-channel 
of the St. Lawrence, was not a public work, and that the suppliant 
must, therefore, fail since the accident did not occur on a public 
work.

Sir Ivouis Davies, J. (now Chief Justice), commenting upon this 
expression “ public work,” in the Paul case, ubi supra, said, p. 131 :—

To hold the Crown liable in this case of collision for injuries to the sup
pliant’s steamer arising out of the collision, we would be obliged to construe 
the words of the section so as to embrace injuries caused by the negligence 
of the Crown’s officials not as limited by the statute “on any public work,” 
but in the carrying on of any operations for the improvement of the naviga
tion of public harbours or rivers. In other words, we would t>e obliged to 
hold that all operations for the dredging of these harbours or rivers or the 
improvement of navigation, and all analogous operations carried on by the 
Government were either in themselves public works, which needs, I think, 
only to be stated to refute the argument, or to hold that the instruments by 
or through which the operations were carried on were such public works.

If we were to uphold the latter contention I would find great difficulty 
in acceding to the distinction drawn by Burhidgc, J., between the dredge 
which dug up the mud while so engaged and the tug which carrried it to the 
dumping ground while so engaged. Both dredge and tug are alike engaged 
in one operation, one in excavating the material and the other in carrying it

But even if we could find reasons to justify such a distinction, which 1 
frankly say I cannot. . . .

I think a careful and reasonable construction of the clause 16 (now 20) 
(c) must lead to the conclusion that the public works mentioned in it and 
“on” which the injuries complained of must happen arc public works of some
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definite urea, as distinct from those o|>erations undertaken by the Govern
ment for the improvement of navigation or analogous purposes, not confined 
to any definite area of physical work or structure.

Arvl I 'ington, J., in the sa no case, p. 134, said:—
We were referred to the interprétât ion given the words “public works” 

in the Public Works Act. If the meaning given there would be used here then 
this appellant's right, if otherwise entitled to succeed, would be clear.

And Duff, J., in the ease of The King v. Lefrancois (1908), 
40 (’an. S.C.R. 431, at 436, said:—

Having regard to the previous decisions of this court, the phrase “on a 
public work” in s. 20 (c) of the Exchequer Court Act must, I think, be read 
as descriptive of the locality in which the death or injury giving rise to the 
claim in question occurs. The effect of these decisions seems to be that no 
such claim is within the enactment unless “the death or injury” of which it 
is the subject happened at a place which is within the ana of something which 
falls within the description “public work."Paid v. The King, 38 Can. S.C.R. 
126, and the cases therein cited.

Again, Sir Charles Fitzpatrick, C.J., in Chamberlin v. The 
King (1909), 42 Can. S.C.R. 350, at 351, said:—

In a long scries of decisions this court has held that the phrase “on a 
public work” in s. 20 (c) of the Exchequer Court Act, must be read, to borrow 
the language of Duff, J., in The King v. Ix'Jrancois, 40 Can. S.C.R. 431, “as 
descriptive of the locality in which the death or injury giving rise to the claim 
in question occurs,” and that to succeed the suppliant must come within the 
strict words of the statute. Taschereau, J., in Larose v. The King (1901), 
31 Can. S.C.R. 206. See Paul v. The King, 38 Can. S.C.R. 126.

See also Otmstead v. The King (1916), 30 D.L.R. 345, 53 Can. 
S.C.R. 450; Hamburg-American Packet Co. v. The King (1902), 
33 Can. S.C.R. 252; Macdonald v. The King (1906), 10 Can. Ex. 
394; ami Piggott v. The King (1916), 32 D.L.R. 461, 53 Can. 
S.C.R. 626.

In the case of Montgomery v. The King, 15 Cun. Ex. 374, Sir 
Walter Cassels, J., held, following the views expresse e
Judges of the Supreme Court of Canada in the case of Paul v. 
The King, supra, that a dredge lx;longing to the Dominion govern
ment is not a “public work” within the meaning of s. 20 (c) of 
the Exchequer Court Act.

In the recent case of La Compagnie Ceneralc D'Entreprises 
Publiques v. The King (unreported), decided by the Supreme Court 
of Canada (see 44 D.L.R. 459), wherein the question of the con
struction of the tern s on a public u'ork was discussed, where a 
scow t>\ t was r oored at a government wharf, Idington, J., said:—

In this case it is hardly possible, unless we give the meaning to the word 
on or upon and insist that the scow in question could not be said to be on a
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public work unless it was on top of the very spot in the wharf under and with 
which the appellants’ men were engaged.

In other words, if the scow had been on the wharf it would 
have been found that the scow was on a public work. The scow 
was then in the harbour of Quebec, but the question of the harbour 
being a public work was not raised in that case. In the present 
ease the plant in question was in Victoria harbour, on n public 
work, within the meaning of the statute and the decision above 
referred to.

Anglin, J., in the sail e case, said:—
It does not seem to me to involve any undue straining of the language 

of the statute to hold that it covers a claim for injury to property—so em
ployed. " Public work ” may, and I think should, be read as meaning not merely 
some building or other erection or structure belonging to the public, but any 
operations undertaken by or on behalf of the government in constructing, 
repairing or maintaining public property. In this sense the appehunts' scow 
was on a public work when it was injured.

The locos in quo of the accident having been within the 
boundaries of the harbour of Victoria, the accident happened on 
a public work “of some definite area,” as Sir Louis Davies phrases 
it; or, again, it happened at a “place which is within the area of 
something which falls within the description of a ‘public work,’” 
to employ the language of Duff, J., above quoted. Again, it is a 
case to which the language of Anglin, J., in the unreported case 
above referred to, applies with peculiar significance. (See 44 
D.L.R. 459).

This would, in my opinion, have sufficed to support a finding 
that the Crown was liable, had it not been that the doctrine of 
“common employment” or “fellow servant” was raised as a 
defence. I have already expressed my view (Conrod v. The King 
(1913), 14 Can. Ex. 472, 482), of the interpretation of s. 20 (c) of 
the Exchequer Court Act, regarding it as emlxxlying the plain 
intention of parliament that the Crown would not be heard to 
invoke anything extraneous to the statute or excuse itself from 
liability by setting up defences at common law inconsistent, with 
the liability sought to be created by the enactment, were not such 
an interpretation negatived by the decision of the Supreme Court 
in the case of Ryder v. The King (1905), 36 Can. S.C.R. 462. 
See also Jones v. C.P.R. (1913), 13 D.L.R. 900; Hosking v. Le 
Roi (No. 2) (1903), 34 Can. 8.C.R. 244; Lees v. Dunkcrlcy Brothers, 
(1911] A.C. 5; Hall v. Johnson (1865), 3 H. & C. 589,159 E.R. 662;
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Ruegg’s Employers’ Liability, 125 el seq.; Smith v. Baker, (1801] 
A.C. 325; Brooks v. Rhine Fakkema (1911), 41 Can. S.C.R. 412; 
The Canada Woollen Mills, Ltd. v. Traplin (1904), 35 Can. S.C.R. 
424; Ainslie Mining &• R. Co. v. McDougall (1909), 42 Can. 
S.C.R. 420.

That case is authority for the right of the Crown to raise the 
defence of con n on employment to a petition of right seeking 
dan ages under the last-mentioned enactment for the negligence 
of a servant of the Crown. I am bound by that case, and can do 
nothing but apply it here, unless the facts shew that the negligence 
was not secondary or derivative, but primarily that of the Crown 
in having defective machinery in use.

The term “negligence,” as used in connection with a case of 
this kind, has l>een defined as “the absence of that amount of 
care which each man, in this our social state, owes his fellows.” 
The doctrine of common employment has l>cen characterised as:—

Every risk which an employment at ill involves after a master has done 
all he is bound to do for securing the safety of hia servants is assumed, as a 
matter of law, by each of those servants. 54 C.L.J. 282, 283.

The plant or machinery in question herein cannot Ik* said to 
be defective. It is not as perfected and os much improved as it 
n ight bo; but the Crown or an employer is not bound to have 
the most perfected piece of machinery or the best appliances with 
the latest improvements: Wandxtldt v. Halifax & South Western 
R. Co. (1918), 40 D.L.R. 517; The Toronto Power Co. Ltd. v. 
Paskuan, 22 D.L.R. 340. (1915] AX'. 734. It is true a similar 
bracket had fallen on a previous occasion and that, while this 
system of construction obtains in the building of railway coaches, 
yet railway coaches are not subjected to such violent virbation as 
the plant in question. The most that can be said with respect to 
the plant is that as it was not as good as it might be, and as the 
Crown’s servant had been put on his enquiry from previous 
accident—more care and precaution had to be used in attending 
to it. The first accident had necessarily—res ipsa loquitur— 
brought the matter to the attention of the authorised officer, the 
inspector, or any one acting for him, that more diligence and care 
were thereafter necessary in the working of that plant. The 
inspector had to see to it oftener than he did or direct someone 
to watch these nuts and thus prevent any further accident.
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1, therefore, find that the accident was not caused by defective 
plant, but for want of proper care and prudence in properly 
attending to it.

Therefore, the negligence which caused the accident is the 
negligence of a fellow-servant of the suppliant, and he is thereby 
barred from recovery under the cast1 of liyder v. The King, supra.

The suppliant is not entitled to the relief sought by his petition 
of right and the action must be disn issed.

Petition dismissed.

STOKES-STEPHENS OIL Co. v. McNAUGHT.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, Anglin 

and Brodeur, JJ. March 26, 1918.

Contracts (6 II D—145)—Breach—Arbitration clause—Construction

In a contract to dig an oil well, it was provided : "That if at any time 
during the prosecution of the said work, or after the completion thereof, 
any dispute, difference or question shall arise between the parties hereto, 
or any of their representatives, touching the said work, or the construc
tion, meaning, or effect of these presents, or anything herein contained, 
or the rights or liabilities of the parties or their representatives, under 
these presents or otherwise in relation to the premises, then every such 
dispute, difference or question shall lie referred to . . . arbitration.’’
The court held that the words "if at any time during the prosecution of 
the said work or after the completion thereof" referred to time and not 
to the condition of the work, and applied even although the work was 
not being carried on through the fault of one of the parties. Held, also, 
that it was the intention of the parties to refer all disputes or differences 
arising between them as well as the question whether such disputes were 
within the arbitration clause.

[Stokes-Stephens Oil Co. v. McNaught (1917), 34 D.L.R. 375, affirmed.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Allierta, 34 D.L.R. 375, 12 A.L.R. 501, revers
ing the judgment of Hyndman, J., and maintaining an applica
tion by the defendant to stay the plaintiff’s action for damages for 
breach of contract.

The appellant and the respondent en terni into an agreement 
for the drilling of a well for the discovery of oil or gas. The prin
cipal clause of the agreement is cited in the alxivc head-note. The 
respondent proceeded under the contract , but at a of 2,400 
feet, a joint of the casing collapsed and broke. Continuance of 
the work had lieen agreed on, but a dispute occurred lietween the 
parties as to the size of the casing; the rcsjxmdent appointed an 
arbitrator and called upon the appellant to do the same under the 
terms of the arbitration clause. The appellant notified the

5
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respondent of the appointment of an arbitrator, though main
taining at the same time that no dispute had arisen and that the 
appointment was without prejudice to its right to so maintain 
and to dispute the validity of any award.

A third arbitrator was subsequently named and an unanimous 
award was ntade in favour of the respondent. The appellant then 
took an action in damages for breach of contract. The respondent 
made an application for stay of that action, pursuant to s. 4 of the 
Arbitration Act (Alta.), 0 Edw. VIL, c. 6. This application was 
refused by Hyndman, .1., but granted by the Appellate Division.

Euy. Lafleur, K.C., and J. II. Charman, for appellant; A. II. 
Clarke, K.C., for respondent.

Fitzpatrick, C.J.:—1 have had the advantage of reading the 
judgment which will be delivered by my brother Anglin. He has 
dealt very fully with the matter, and there is little need that I 
should acid anything to his reasons, with which I agree.

I may say, however, that I think the courts should be reluctant 
to permit an appeal to them by one of the parties to an agreement 
to refer questions that may arise between them to a domestic 
forum rather than the ordinary courts, when that agreement is 
couched in such wide terms us in the present case. The bringing 
of an action in such cases on a technical j>oint, even if necessarily 
held permissible, is likely to defeat the intention of the parties to 
the agreement, as I cannot doubt would l>e the case here. I think 
the parties to this agreement intended at the time it was entered 
into that all questions that might arise between them touching 
the subject matter of the contract should be settled by arbitration 
without proceedings Indore the courts.

This is the second attempt on the part of the appellants to 
withdraw these matters from the arbitrators, and such proceed
ings would go far to render agreements for arbitration undesirable 
as rather increasing than avoiding litigation.

The appellants appointed an arbitrator “without prejudice,” 
by which I can only understand that they were willing to wait 
and sec if the award were in their favour and accept or refuse to 
be bound by it accordingly. This, I think, is also a proceeding to 
be discouraged, anti is an additional reason why I would dismiss 
the appeal.

CAN.

8. C.

Stokks-
Stephenb

McNavuht.

Fitzpatrick, C.J.



684 Dominion Law Reports. 144 D.L.R.

CAN.

8. C.

Stkphenb

McN AUGHT. 

Idiogton, J,

Anglia, J.

Idington, J. (dissenting):—There an1 several rather im]>o riant 
and difficult questions raised herein which, in the last analysis, 
depend upon the construction of the submission, and that ought 
to be determined by the court under the circumstances existent in 
this case.

Allowing the action to proceed will facilitate that being done. 
I, therefore, think the appeal should be allowed with costs. I may 
be permitted to add that I am very far from holding that every 
case dependent upon the construction of the submission must be 
tried out by a court. Many documents, penned by commercial 
men (‘specially, I believe, would often find, if submitted to men 
of the class that framed them, a construction more in accord with 
what the parties concerned contemplated than would be apt to be 
given by a court.

In this case, however, I think the court probably will be the 
1 >etter tribunal to determine the questions raised.

I purposely abstain from intimating or discussing what points 
of construction may be involved, or presenting any view s there
upon, and thereby embarrassing those who will have to consider 
and dispose thereof.

Anglin, J.:—Under the terms of s. 5 of the Alberta Arbitra
tion Act (1909, c. 6), if the defendant desired to obtain a stay of 
this action he was obliged to apply for it “before delivering any 
pleadings or taking any other steps in the proceedings.”

To determine on a mem perusal of a staten ent of claim whether 
the real issues between the parties are within the scope of an agree
ment for arbitration, or are such that, notwithstanding that they 
fall within its purview, the court should, in the exercise of its dis
cretion (Lyon v. Johnson (1889), 40 Ch. D. 579), refuse to stay 
the action, is often a difficult matter. It is so in the case at bar. 
The judges of the provincial courts have differed upon this ques
tion. For my part I should, therefore, have preferred to have 
taken the course adopted by North, J., in Re Carlisle (1890), 
44 Ch. D. 200, and have directed that the motion to stay should 
stand over until the pleadings should be closed and such evidence 
taken (if any) as the judge before whom the case might eome for 
trial should deem necessary to develop and make plain the real 
matters in controversy. The issues would probably then be 
defined and it could be determined more readily and satisfactorily
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whether they do or do not full within the scope of the arbitration 
clause in the agreeirent between the parties.

I understand, however, that two of n y learned brothers think 
the adoption of this dilatory course unnecessary and therefore 
unjustified. In deference to their view I shall express p v opinion 
upon the question whether the cause of action disclosed in the 
statement of claim is such that the judgment granting a stay 
should be reversed.
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The appellants seek to distinguish the ease of Willesford v. 
Watson (1873), L.R. 8 Oh. 173, cited by the Chief Justice of 
Alberta, and refer to son e observations upon it made by Jessel, 
M.R., in Piercy v. Young (1879), 14 Oh. I). 200, at p. 208. In 
the Willesford case, Lord Chancellor 8elborne held that under the 
submission there before the court “the very thing which the arbi
trators ought to do (was) to look into the whole matter, to con
strue the instrument, and to decide whether the thing which is 
complained of is inside or outside of the agreement.”

His Lordship declined to have the court “limit the 
arbitrators' power to those things which are determined by the 
court to be within the agreement.”

The words of the submission, to which effect was thus given, 
were as follows:—

Any dispute, question or difference . . . between the parties to these 
presents . . . touching these presents or any clause or matter or thing
herein contained, or the construction hereof ... or touching the rights, 
duties, and liabilities of either party in connection with the premises.

This arbitration clause was contained in a mining lease. The 
question between the parties was whether a claim arising out of 
the sinking by the lessees of a shaft through the leased land in a 
slanting direction into adjoining mining land, of which they were 
also lessees, was in violation of the lessors' rights. They alleged 
that it was, and also maintained that such a dispute was not 
within the provision for arbitration and accordingly they brought 
action for an injunction. Their action was stayed. In the case 
at bar the agreement provides for the arbitration of “any dispute, 
difference or question between the parties hereto . . . touch
ing . . . the construction, meaning or effect of those presents
or anything herein contained or the rights or liabilities of the

47—44 d l.r.
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parties . . . under these presents or otherwise in relation to
the premises.”

I am, with respect, of the opinion that it is impossible to dis
tinguish this language from that in the Willesford agreement. 
The scope of the arbitration clause now before us is, if anything, 
wider than that dealt with by Lord Selborne, and vests in the 
arbitrators the power to determine whether or not any claim 
presented to them is within the purview of the submission. In 
Picrcy v. Young, 14 Ch. D. 200, at p. 208, the; agreement was 
merely for the reference to arbitration of “any differences or dis
putes which may arise between the partners.” Such an agreement 
was clearly distinguishable from that in the Willesford ease, L.R. 
8 Ch. 473, as the Master of the Rolls points out, and the only 
relevancy of his judgment is his observation that:—

Of course (tenons can agree to refer to arbitration not merely the dis
putes between them, but even the question whether the disputes between 
them are within the arbitration clause.

I may add that, except for whatever limitation may be involved 
in the words “at any time during the prosecution of the work or 
after the completion thereof,” I see no serious difficulty in treating 
the cause of action stated in the statement of claim as a “dispute, 
difference or question . . . touching the effect of these
presents ... or the rights or liabilities of the parties under 
these* presents or otherwise in relation to the premises,” within 
the meaning of those tern s as used in the agreement. To quote 
Lord Selborne, the parties here “seem to have taken more than 
ordinary pains to throw7 in words that cover all things collateral 
as w7ell as things expressed.”

The plaintiffs complain of an alleged wrongful withdrawal by 
the defendant of the casing, thereby destroying the well and 
depriving them of an opportunity to exercise* an option to purchase 
the casing (presumably in place) given by the agreement. They 
also complain of the non-completion of the well to a depth of 
2,500 ft. They claim payment of a balance of $10,875 of moneys 
deposited by them with the Royal Bank of Canada as a guarantee 
for the carrying out of the contract by them, out of which pay
ments were to lx* made to the defendant as they accrued due. 
They also claim damages to the amount of $21,625.

Whether the casing wras properly or improperly withdrawn 
from the well by the defendant in an unsuccessful effort to remove
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300 ft. of it from the bottom after it had collapsed, whether the 
failure to complete the contract is attributable to the fault of the 
defendant or to a wrongful failure of the plaintiffs’ managing 
director to give proper directions as to the diameter of the well if 
it should lie continued below the depth attained at the time of the 
collapse, whether the removal of the 300 ft. of casing at the bottom 
of the veil was impracticable as alleged by the defendant, whether 
the plaintiffs’ managing director was within his rights in insisting 
that the defendant should furnish him with ‘‘conclusive evidence” 
of the impracticability of removing 300 ft. of casing and of the 
necessity for reducing the diameter of the well if the work were 
to be continued, whether any damage sustained by the plaintiffs 
is attributable to fault or misconduct of the defendant and, if so, 
what would be a reasonable sum to allow as compensation, and 
whether the plaintiffs are entitled to the balance of $10,875 deposi
ted in bank—all these; appear to lie questions “touching the 
effect of these presents ... or the rights or liabilities of the 
parties under these presents or otherwise in relation to the prem
ises.”

It is true that the determination of the practicability of carry
ing an 8*4-inch casing to the full depth of 2,500 ft. is by the agree
ment left with “the owners' managing director” whose decision 
upon it is made final. But whether such a decision was given or 
was wrongfully withheld, and what was the effect upon the rights 
of the parties of such a wrongful withholding if it occurred, or of 
the defendants’ failure to carry out a proper and lawfful direction 
if given, appear to lx questions “touching the effect of these 
presents or the rights or liabilities of the parties under these 
presents or otherwise in relation to the premises.”

It may be that if they should find the withdrawal of the casing 
to have been tortious, the arbitrators would determine that a 
claim in respect of it is not covered by the arbitration agreement. 
It would be competent for them to so hold, though for my part I 
find it difficult to understand how such a claim can he other than 
“in relation to the premises . . . under these presents or 
otherwise”—just as was that based on the alleged wrongful sink
ing of a transverse shaft in the Willctford case, L.U. 8 Ch. 473. 
The parties have seen fit, to use the language of Jessel, M.R., 
“to refer to arbitration not merely disputes between them, but
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even the question whether the disputes between them are within 
the arbitration clause.”

1 agree with Harvey, C.J., that the opening words 
relate to time and not to condition of the work and the parties would 
naturally he considering the contract as one to be performed and not one to 
be broken and in that case everything would happen '‘during the prosecution 
of the work or after the completion thereof," and in their contemplation at 
the time of the making of the agreement it appears to me that these words 
would be considered comprehensive enough to cover every question that 
might arise out of the contract.

Then it may be that the work has been completed. It is true that the 
work has not been completed by the drilling of a successful well, but if this 
is due to the default of the plaintiff the work has been completed in so far 
as the contract imposes any obligation on the defendant to complete it, and 
the arbitrators have so found.

I think the parties meant to provide, and have provided, for 
the arbitration of any dispute or difference arising between them 
in relation to the premises, whether under the contract or other
wise*, after the commencement of the work.

Rut it is said that although they should be* within the arbitra
tion clause of the agreement, the plaintiffs' claims as disclosed in 
the statement of claim are of such a character that the court in 
the exercise of its discretion should not stay the action. It is the 
case presented by the statement of claim that must be dealt with 
(Monro v. Hoynor Urban District Council, [1915] 3 K.B. 167).

If the judge of first instance had refused a stay in the exercise 
of judicial discretion the appellate court might properly have 
declined to entertain an appeal from his order. Clough v. County 
Live Stock Ins. Assn. (1916), 85 L.J. 2 K.B. 1185; Walmsley v. 
Whitt (1992,40 W.R. 675; Vawdrey v. Simpson, [1896] l Ch. 
160, at p. 169. But the learned judge based his refusal on the 
ground that the claims set up in the statement of claim arc not 
within the agreement for arbitration. He apparently did not 
exercise any discretion.

In the appellate division, on the other hand, the majority of 
the court held the cause of action to be within the scope of the 
arbitration agreement, one learned judge thinking it proper to go 
outside of the sta cnient of claim and to “look at the affidavit 
evidence and discover what the real dispute is about.”

Although there is no explicit reference to any consideration of 
discretion in the opinions delivered by the Chief Justice (con
curred in by Walsh, J.) and Stuart, J., it should not be assumed
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that those judges overlooked the fact that, although the cause of 
action should lie within the purview of the arbitration agree» eut, 
the court would have a discretion to be exercised judicially, not 
arbitrarily—to grunt a stay. On the contrary, it should be 
assure ed that the conclusion was reached that the circuit stances 
did not call for an exercise of this discretion.

If the sole matter to be dealt with by the arbitrators were a 
question of law, a stay of the action on that ground n ight l>c 
projKiiy refused: Eduard drey <t* Co. v. Tolmc and Bunge (1914), 
31 T.L.R. 137. Rut where there are iuqiortant questions of fact 
to Ik? determined, such as the practicability of continuing the well 
with a diameter of ten inches, the propriety of taking out the 
casing, whether the managing director did or did not exercise the 
|x>wer conferred on him by the agreement, and the amount of 
damage sustained by either party, the circumstance that important 
questions of law are also involved will not justify the refusal of a 
stay if the claims in the action Ik* otherwise proper for submission 
to arbitrators. Howe v. Crossley (1912), 108 L.T. 11; Lock v. 
Army & Nary and Central Au’ce Assn (1915), 31 T.L.R. 297. 
Especially must this Ik? so where the parties have, as here, expressed 
their purixise that all questions of the construction of the agree
ment , which may be the chief legal questions to Ik* determined, 
should be dealt with by the arbitrators. That circumstance, w ith 
the fact that there is no claim in the present case, w hich is clearly 
outside the purview of the arbitration clause, distinguishes it from 
Printing Machinery Co. v. Linotype and Machinery Ltd., (1912] 
1 Ch. 566.

Neither, in my opinion, does it ap|x*ar that the claim in the 
|M>nding action is in itself, or that it involves, a question of such a 
character or arising under such circun stances that a judge in the 
exercise of his discretion should retain it for decision by the court. 
Such a case was Barnes v. Youngs, [1898] 1 Ch. 414, as is explained 
in (Ween v. Howell, [1910] 1 Ch. 495, at p. 506. On the contrary, 
having regard to the terms of the arbitration agreement, the ques
tions presented by the statement of claim s<;cm to me to lx? such as 
may very properly be dealt with by arbitration under it.

Once the conclusion is reached that the agreement for arbitra
tion is wide enough to embrace the claims presented in the action, 
it is the primâ facie duty of the court to allow the agreement to
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govern (Willesford v. Watson, L.R. 8 ('h. 473, ut 480), and the 
onus of shewing that the ease is not a fit one for arbitration is 
thrown on the person opposing the stay of proceedings. Vawdrey 
v. Simpson, [1896] 1 Ch. 166, at p. 169. In my opinion the appel
lants have not satisfied that onus.

The arbitration already had—the appellants’ arbitrator having 
been appointed under protest—resulted in a determination that it 
is not economically practicable to carry the well lieyond its present 
estimated depth of 2,400 ft., at the diameter of 10 inches and that 
the delay in arriving at a decision as to the course to lie adopted 
for the completion of the well is attributable to the appellant com
pany and C. W. MacMillan, its managing director, and in an 
award to the respondent of the contract price for drilling to an 
estimated depth of 2,4(H) ft. and his cost of the reference. It does 
not appear whether the claims now made by the plaintiffs were or 
were not presented to the arbitrator. The submission of “all 
questions tietween the parties” by the respondent’s notice appoint
ing his arbitrator, as accepted by the appellants when they 
appointed their arbitrator under protest, was broad enough to 
include those claims. If they were not presents! or dealt with, 
however, it may yet be open to the appellants to have “the matters 
referred” remitted to the same l>oard, take them up and dispose 
of them (s. 11) or possibly to have a new board constituted for 
that purpose. On this phase of the case, which was not discussed 
at bar and is not lief ore us for decision, I express no view.

I am, for the foregoing reasons, of the opinion that the order 
of the appellate division granting a stay of proceedings in this 
action should not lie disturl>ed.

Bhodeur, J.:—By a contract made between the parties on 
February 25, 1915, it. was agreed that McNaught should drill a 
well to a depth of 2,500 ft. for the purpose of discovering oil on 
the Stokes-Stephens Oil Co.’s property. Clause 4 of that agree
ment provided that “if at any time during the prosecution of the 
said work or after the completion thereof any dispute, difference, 
or question shall arise between the parties thereto touching the 
said work, or the construction, meaning or effect of those presents, 
or anything herein contained or the rights ol* liabilities of the parties 
under these presents or otherwise in relation to the premises, then 
every such dispute, difference or question shall be referred to 
arbitration.”
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An action is being instituted by the oil company claiming 
damages for breach of that contract. They claim that the well 
has been destroyed by withdrawing the casing therefrom. Appli
cation was then made by the contractor McNaught, to stay this 
action, pursuant to s. 5 of the Arbitration Act of Alberta.

The latter section is to the effect that if a party to a submission 
commence legal proceedings in any court against any other party 
to the contract, the latter may before pleading apply to the court 
to stay the proceedings.

The honourable judge of original jurisdiction refused the 
application, but his decision w as reversed by the appellate division. 
(34 D.L.R. 375.)

The question is whether the matters disclosed in the action 
come within the arbitration clause stipulated by the parties in 
their contract.

The plaintiff company claims that the work has been destroyed 
by the fault or negligence of the contractor.

The work of drilling oil wells is a peculiar one and know n only 
to a somewhat limited class of persons. It is no wonder then that 
the parties have agreed to refer to arbitration matters concerning 
it and that their rights or their liabilities under the contract 
should be decided upon by arbitrators. They went even so far as 
to declare that the meaning of the contract itself should be passed 
upon by those arbitrators.

It seems to me that the intention of the parties in that respect 
is as formal as it could be and it would require very exceptional 
circumstances to prevent arbitrators from acting.

The plaintiff contends, however, that those circumstances 
must arise during the prosecution of the work or after its com
pletion and that in the present case the work has not been com
pleted and is not being prosecuted.

That provision in the contract relates to tin e and not to the 
condition of the work, and we could construe it as relating as well 
to a breach of the contract us to its performance. All the rights 
of the parties arising out of the contract, as well as all their lia
bilities, are within the tern s of the submission.

The claim which is now being made by the appellant company 
arises out of the contract and its rights will have to be determined 
by the construction or meaning of that contract.
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The* parties have agreed to deteririne that they will have arbi
trators to decide their elaiu s, instead of resorting to the ordinary 
courts of the land. It is our duty, therefore, to act upon that 
a green cut.

It is highly desirable, as was stated in the case of Bos v. Helsham 
(1800), Lit. 2 Kx. 72, at p. 78, that “where an arbitration of any 
sort has been agreed to between the parties those clain s should 
be belli to apply.”

I would rely also on the ease of Willesford v. Watson, Lit. 
8 Ch. 473.

For those reasons I would disn iss the appeal with costs.
Appeal dismissed.

DESMARAIS v. THE KING.
Exchequer Court of Canada, AudeXte, J. April t, 1918.

Crown ($ II—20)—Negligence—Action for tort—“Public work"— 
Stone-lifter—Exchequer Court Act.

The suppliant's husband was an employee of the Crown working on 
a stone-lifter, the property of the Crown, in the deepening of the ship- 
channel in the harbour at Montreal, and while so engaged in lifting a 
boulder from the channel was thrown overboard and drowned. Held, 
that the action was, in its very essence, one of tort, and apart from special 
statutory authority, no such action would lie against the Crown, ami 
that the suppliant, to succeed, must bring her action within sub-sec. (c) 
of 8. 20 of the Exchequer Court Act before the amendment of 1017, and 
that the injury complained of must have occurred on a public work, 
ami was the result of some negligence of an officer or servant of the Crown 
acting within the sco|>e of his duties or employment.

Held, further, following Paul v. The King (1000), 38 Can. S.C.R. 126, 
that the death of the deceased did not occur on a public work within the 
meaning of the Act. and further on the facts, even assuming that the 
stone-lifter was a public work, that the death of suppliant was an unfore
seen event which was not the result of any negligence or misconduct of 
an officer or servant of the Crown.

The suppliant, by her petition of right, seeks to recover 
damages in the sum of $15,0C0, both on her behalf and on behalf 
of her minor child, as arising out of the death of her husband, 
Isidore Pinard, an employee of the Department of Marine, which 
occurred while engaged working on board a stone-lifter, the 
property of the Crown, in course of the operation by the Crown of 
deepening the ship-channel, at Montreal, P.Q.

Aimé Chassé and Adolphe Allard, for suppliant.
A. Lanctot, for respondent.
Audettk, J.:—The accident happened on October 14, 1916. 

Pinard was, at the time of the accident, first night officer on the



44 D.L.R.] Dominion Law Reports. «93

government dredge No. 1, which was engaged in the harbour of 
Montreal, in dredging the ship-channel, between Montreal and 
Quebec, a work carried on by and at the expense of the Crown for 
the in proven ent of the navigation of the River St. Lawrence.

As part of the plant working in conjunction with the dredge, 
among others, were a stone-lifter, a tug serving the dredge, anil a 
pontoon to which Ixith the tug and the hcowb would moor.

The lied of the River St. Lawrence, at the place in question, 
is con posed of sand and a number of Isiulders or rocks. In order 
to carry on the dredging and dcc|>eniug of the channel, the dredge 
had to be helped with or supplemented by a stone-lifter, which, 
at the time of the accident, was lying at and tied to the port side 
of the dredge, as shewn on exhibit II. On the day in question, 
after having lifted, with the stone-lifter, a rock or liouldcr of two 
to two and a half tons from the bottom of the river, the rock was 
placed alongside of the well, and was living rolled over on the deck 
by means of crowbars, toward the bow of the stone-lifter, when 
Iemoine's crowbar slipiied while he was raising the boulder higher 
than the height obtained under Pinards crowbar, and by the crow
bar so slipping the boulder came back with a jerk on l’inard’s 
crowbar, and as he was standing but a few feet from the side, he 
was thrown overboard and drowned under the circumstances 
detailed in the evidence. At the time of the accident l*inard was 
occupied in a kind of work with which he was familiar, having been 
engaged at such works for years before. For the purpose of the 
case it is unnmssary to go into further details in respec t of the 
drowning of the suppliant’s husband.

The case at bar is in its very essence in tort, and apart from 
special statutory authority, no such action will lie against the 
Crown.

Therefore, to succeed, the suppliant must bring her case within 
the provisions of s. 20 (c), of the Exchequer Court Act, before the 
amendment, in 1917, by 7-8 Geo. V., c. 23, and the Ixxiilv injury 
complained of must have occurred: 1. On a public work; and, 2, 
must bo the result of some negligence of an officer or servant 
of the Crown while acting within the scope of his duties or 
employment.

With the object of shortening the evidence, counsel for the 
Crown admitted that the dredge No. 1, and the stone-lifter in
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question in this case were, at the time of the accident, the property 
of the Government of Canada, and that the said dredge and stone- 
lifter were at that time employed at the execution of worl s done 
by the Dominion go vernirent for the deepening of the n aritime 
ship-channel of the St. Lawrence.

The first question to be in limine decided is whether or not the 
accident occurred on a public work.

Counsel at bar for the suppliant relied very forcibly upon the 
definition of the expression, a “public work,” which is to I* found 
in the Public Works Act, and the Expropriation Act.

Sub-s. (c) of s. 3, of the Public Works Act, enacts that “public 
work ” or “public works” means and includes any work or property 
under the control of the Minister. And by s. 9 of the Act, among 
the properties enumerated under the control of the Minister is to 
be found, "the works for improving the navigation of any water ”— 
and by sub-s. (h) of that section it also cove l,all other property 
which now belongs to the Crown."

As was observed by Burbidge, J., in the Hamburg-America)i 
Packet Co. v. The King (1901), 7 Can. Ex. 150, at 173, the 
Exchequer Court Act contains no definition of the expression 
“public work”; but the Act from which this provision, now found 
in sub-s. (c) of s. 20, of the Exchequer Court Act, was adopted, 
contained such a definition. The Act from which it was adopted 
is the old official Arbitrators Act (c. 40, H.S.C. 1886), sub-s. (c) of 
s. 1, which reads as follows:—

(c) (The expression), “public work” or “public works” means and 
includes the dams, hydraulic works, hydraulic privileges, harbours, wharves, 
piers and works for improving the navigation of any water—lighthouses and 
beacons—the slides, dams, piers, booms and other works for facilitating the 
transmission of timber—the roads and bridges, the public buildings, the tele
graph lines, government railways, canals, locks, fortifications and other works 
of defence, ami all other property which now belong to Canada, and also the 
works and properties acquired, constructed, extended, enlarged, repaired or 
improved at the expense of Canada, or for the acquisition, construction, 
repairing, extending, enlarging or improving of which any public moneys arc 
voted and appropriated by parliament, and every work required for any 
such purpose; but not any work for which money is appropriated as a subsidy 
only.

The same definition of a “public work” is also to be found, in 
the same wording, as sub-s. (d) of s. 2 of the Expropriation Act 
(R.S.C. 1906, c. 143), as now in force—with, however, the addition 
of the words “docks ” and “dry docks."

-



44 D.L.R.] Dominion Law Reports. 695

Now, under this state of the law, as presented by counsel at 
bar, it was decide'1 in the Hamburg-American ease, 7 Can. Ex. 150, 
at 177, by the Exchequer Court of Canada (affirmed by the 
Supren e Court of Canada), (1907), 39 Can. S.C.R. 621, that:— 
it cannot he doubted that the shi|>-channel between Montreal and Quebec 
is a work for improving the navigation of the 8t. Lawrence River; 
and that while the work was in the course of construction or under repair it 
was a public work under the management, charge and direction of the Minister 
of Public Works. The same may lie said of any work of dredging or excava
tion to deepen or widen the channel of any navigable water in Canada. But 
it does not follow that once the Minister has expended public money for such 
a purpose, the Crown is for all time bound to keep such channel clear and safe 
for navigation; and that for any failure to do so it must answer in damages.

From that decision it would apj>ear that while the works were 
l>eing actually carried on in the ship-channel, they would he a 
“public work,” and after the works had been con pleted and public 
moneys expended that they would cease to be a public work.

Had we only that decision for a guidance, it would apparently 
let in the present case, since the accident happened while the works 
were in course of construction; but after this decision can e the 
judgn ent of this court in the case1 ef Paul v. The King, 9 Can. 
Ex. 245, contint ed by the Supreme Court of Canada, (190b) 38 
Can. S.C.R. 120, wherein Davies, J., with whom Maelennan and 
Duff, JJ., concurred, at p. 131, says:—

This court has already held, in the ease of The Hamburg-American Packet 
Co. v. The King (1902), 33 Can. S.C.R. 252, that the channel of the St. Law
rence River, after it had been deepened by the Department of Publie Works, 
did not, in consequence of such improvement, become a public work within 
the meaning of the section under consideration. . . .

To hold the Crown liable in this case ... we would be obliged to 
construe the words of the section so as to embrace injuries caused by the 
negligence of the Crown’s officials, not as limited by the statute “on any 
public work,” but in the carrying on of any operations for the improvement 
of the navigation of pMic harbours or rivers. In other words, we would be 
obliged to hold that all operations for the dredging of these harbours or rivers 
or the improvement of navigation, and all analogous operations carried on by 
the government, were either in themselves public works, which needs, 1 
think, only to be stated to refute the argument, or to hold that the instruments 
by or through which the operations were curried on were such public works.

If we were to uphold the latter contention, I would find great difficulty 
in acceding to the distinction drawn by Burbidge, J., between the dredge 
which dug up the mud while so engaged and the tug which carried it to the 
dumping ground while so engaged. Both dredge and tug are alike engaged 
in one operation, one in excavating the material ami the other in carrying it

I think a careful and reasonable construction of the clause 16 (c) (now 
clause 20) must lead to the conclusion that the public works mentioned in it,

CAN.

Ex. C.

Derm ah a is 

The Kino.

Audettf. I.



696 Dominion Law Reports. (44 D.L.R.

CAN. 

Ex. C.

I )esm aba is 

The Kino.

and “on” which the injuries complained of must happen, are public works of 
aoii.e definite area, as distinct from those o|x?rations undertaken by the 
governn cut for the improvement of navigation or analogous purposes; not 
confined to any definite area of physical work or structure.

The above-mentioned definition of the expression “public 
work” covers “harljours.” This accident occurred in the harbour 
of Montreal. Would that bring the case within the ambit of s. 20 
of the Exchequer Court Act?

The decision in the Paul case has since been M entioned and
followed by the Supreme Court of Canada in many cases, and is 
now remaining undisturbed and binding upon this court. See 
Piggotl v. The King (1916), 32 D.L.R. 461, 53 Can. S.C.R. G2'i; 
Chamberlin v. Tin King (1969), 42 Can. S.C.R. 350; (Mmetcad v. 
The King (1916), 30 D.L.R. 345, 53 Can. S.C.R. 450, and others. 
Therefore, following that decision, it, must be found the accident 
did not happen on a “public work.”

In Montgomery v. The King (1915), 15 Can. Ex. 374, it was 
further held, following the views expressed by the Judges of the 
Supreme Court of Canada in the Paul case, that a dredge belonging 
to the Dominion government is not a public work within the 
meaning of s. 20 (c) of the Exchequer Court Act. And again, 
under the dictum of Sir Louis Davies in the Paul case, it would lx* 
impossible, under the circumstances, to establish any difference 
between the dredge and the stone-lifter in the present case.

If this decision in the result were—as was contended —a 
curtailment by the court of a clear and unambiguous definition 
given by parliament itself, for the reason that if effect were given 
to it, it would take us too far afield, and on that very account 
criticized—I must say that, even assuming the stone-lifter were a 
public work, under the full circumstances of the case, I would be 
unable to find any negligence as further required by s. 20. Evi
dence on record fails to disclose anything upon which a court could 
find that an officer or servant of the Crown, while acting within the 
scope of his duties or employment, had been guilty of negligence 
from which the present accident resulted. And it must be stated 
that everything within human power appears to have been done 
to save the drowning man. A lifebuoy was thrown to him, he was 
caught with a boat-hook when he floated down by the stern of the 
dredge, but his coat gave way when a small boat from the dredge 
was lowered to his rescue, but unfortunately, without success.
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The injury corrplained of is the result of a mere accident. 
“What happened was fortuitous and unexpected.” As I already 
had occasion to say in Thibault v. The King (1918), 41 D.L.R. 222, 
17 Can. Fx. 366:—

The event was unforeseen and unintended, or was "an unlooked-for mishap 
or an untoward event which was not expected or designed.” Fenton v. 
Thorley Co., [1903] A.C. 443; lliggins v. Campbell, [1904] 1 K.B. 328. It was 
a personal injury by accident. In Briscoe v. Metropolitan St. Ry. Co, 120 
Southwestern Rep 1162, at 1165, an accident is defined as “such an unavoid
able casualty as occurs without anybody being guilty of negligence in doing 
or permitting to be done, or in omitting to do, the particular things that 
caused such casualty.”

The accident in this vase was an unforeseen event which was 
not the result of any negligence, misconduct of an officer or servant 
of the Crown.

It is gratifying, however, to know that the suppliant has 
received I5C0 in insurance, and that the Crown offered her, by the 
statement in defence, but without assuming rny legal liability, the 
sum of $1,CC0.

Therefore, judgment will be entered in favour of the Crown, 
and the suppliant is declared not entitled to the relief sought by 
her petition of right. Retition rtf used.

ESQUIMAU St NANAIMO R. Co. v. McLELLAN.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Gidliher, 

McPhillips and Eberts, JJ.A. October 1, 1918.

1. Parties (§ II A—71)—Action fob trespass—Trespasser claiming
UNDER PROVINCIAL LEASE PlUOR GRANT TO DOMINION—AtTORNEY-
GENEHAL NOT NECESSARY AS A PARTY.

In an action for trespass, where the trespasser claims under a lease from 
the Crown as represented by the province, such lease being subsequent 
to a grant which if valid must prevail, roe Attorney-General is not a 
necessary party.

2. Deeds (§ II D—40)—Settlement Act B.C.—Crown grant—Indian
Reserves excepted—What included in term.

By the Settlement Act, 47 Viet., c. 14, the Province of British Columbia 
granted to the Dominion a tract of land in Vancouver Island to aid in 
the construction of a railway. The plaintiffs undertook to build the rail
way, and the Dominion in consideration thereof granted the lands to 
them by way of subsidy. The grant did not include Indian Reserves or 
settlements, nor Naval or Military Reserves.

The court held that only de facto Indian Reserves assigned to the 
Crown in right of the Dominion for the use of the Indians were excepted; 
the fact that lands were available or suitable for Indian Reserves did not 
make them reserves within the meaning of the grant.

Appeal by defendant from judgment of Morrison, J., 37 
D.L.R. 803. Affirmed.
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Joseph Martin, K.C., and Abbott, for appellant; P. Davis, 
K.C., and //. B. Robertson, for respondent.

Macdonald, C.J.A.:—By the Settlement Act, 47 Viet. - c. 14, 
the province granted to the Don*inion a tract of land in Vancouver 
Island to aid in the construction of the railway from Ksquimalt to 
Nanaimo. The plaintiffs undertook with the Dominion to build 
the railway, and the Dominion, in consideration thereof, granted 
the said lands to them by way of subsidy. It was provided in 
said grant that the same should not include
any lands now held under Crown grant, lease, agreement for sale, or other 
alienation by the Crown, nor shall it include Indian Reserves or settlements, 
nor Naval or Military Reserves.

The defendants claim under a lease from the Crown in right 
of the province the coal underlying part of the land included 
within the boundaries of said grant. Prior to the issue of the said 
lease, the defendant McLellan obtained from the plaintiffs a grant 
of the surface of pail of the land under which the said coal lies, 
the coal being expressly excepted from said grant to McLellan. 
Subsequently, McLellan conceived the idea that neither the surface 
nor the coal passed under the grant from" the province to the 
Dominion but was included in the exceptions above mentioned. 
He, therefore, applied to the provincial authorities for a lease of 
the coal under his own surface and some adjacent surface. His 
suggestion was that these lands were under reserve for school 
purposes at the date of the Settlement Act, and, therefore, did not 
pass to the Dominion, and hence were not acquired under plain
tiffs’ grant from the Dominion.

The correspondence between McLellan and the Provincial 
Lands Department shews that the provincial authorities con
sidered that said area was an Indian Reserve on the date of the 
passing of the Settlement Act, and, therefore, did not pass from 
the province, and that they were at liberty to give McLellan a 
lease of the coal which they, accordingly, did in the year 1914. 
McLellan proceeded to prospect and explore for coal under colour 
of this lease, and this action was brought by the plaintiffs for an 
injunction and a declaration of their title.

There is no dispute alxmt the validity of the grants from the 
province to the Dominion and from the Dominion to the plaintiffs.

The principal question in the appeal, therefore, is: Was the area 
in question within the above-mentioned exceptions?
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In this appeal there is no distinction to Ik* drawn between 
surface and under-surface rights, because, if the subject-matter 
of the dispute did not pass from the province under the grant 
to the Dominion, neither did the surface. In other words, the 
railway company uwn either both surface and under-surface 
rights, or nothing.

The situation, then, is that the only suggestions made prior 
to the commencement of the litigation derogatory to plaintiff's 
title was that of defendant McLcllan, who asserted that the lands 
in question hail been reserved for school purpose's; and that of the 
Départirent of Lands which asserted that it was “an Indian 
Reserve. ” All sorts of suggestions were made by defendant’s 
counsel in argument as to the possibility of the lands lx-ing within 
one or other of the several classes of exceptions above mentioned, 
and they contended that the onus was upon the plaintiffs to 
negative the possibility of that being so. I do not propose to 
follow counsel in this argument ; 1 think I should pay no attention 
to suggestions other than that the lands in question were reserved 
for school purposes, or as an Indian Reserve or settlement.

But before taking up the merits I wish to refer to the sub
mission of counsel for the defendants that the Attorney-General 
of the province was a necessary’ party to this action. The action 
being for trespass, the onus of proof of ownership is upon the 
plaintiffs. If plaintiffs are right, the defendants are trespassers. 
Defendants cannot rely upon their subsequent least* as against 
the prior grant. In my opinion, the lease has nothing to do with 
the case. The defendants put the plaintiffs to proof of their 
title, and when they prove that their case is made out. There can 
be no contest between the grant and the lease. If the defendants 
were to attempt to justify by setting up and proving a lease from 
another person, such person would not. I think, lx* a necessary 
party defendant in an action of this kind: Child v. Stcnning (1878), 
7 Ch. D. 413, and I do not apprehend that a different rule is to be 
applied where the trespasser claims under a lease from the Crown ; 
at all events where that lease is subsequent to a grant which, if 
valid, must necessarily prevail.

In Alcock v. Cooke (1829), 5 Bing. 340, 130 E.R. 1092, questions 
analogous to this dispute were in controversy. It was not there 
suggested that the Attorney-General was a necessary party. The
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same observation may be made with respect to Vancouver Lumber 
Co. v. Corp. of Vancouver (1910), 15 B.C.R. 432; affirmed in 
[1911] A.C. 711. I am, therefore, of opinion that the Attorney- 
General was not a necessary party.

The question whether the land and coal in issue passed under 
McLellan. the grant to the Dominion is one of fact. If the onus of proof that 

it fell within the exceptions lies on the defendants, who assert it, 
then I think they have failed to prove their case. On the other 
hand, if the onus is upon the plaintiffs to negative the exceptions, 
then I have to consider whether or not that onus has been dis
charged.

In my opinion, the onus is on the defendants. In the con
struction of penal statutes it has been laid down as a rule that 
when an exception from the penalty is contained in the section 
imposing the penalty, the party claiming it must prove that the 
other party is not within the exception ; but where the exception 
is made in a subsequent section of the statute, the rule is otherwise: 
Thibault v. Gibson (1843), 12 M. & W. 88, 152 E.R. 1122, which 
has been approved and followed in the subsequent cases on the 
point.

I apprehend that the rule aforesaid which requires the prose
cutor or plaintiff in a penal action to negative the exception was 
adopted because of the penal character of the proceeding, and is 
not applicable to a ease of this kind. I think this is consistent 
with principle and convenience.

Now, there is a matter put forward in evidence by the plaintiffs, 
and to which the defendants are entitled to the benefit, if any, 
as indicating that the area in question was set aside for purposes 
within the exceptions from the grant to the Dominion. A book 
was produced by the plaintiffs from the Department of Lands 
purporting to be an Index of Government Reserves from the 
earliest records down to the time of the trial. Inter alia, the lands 
in question herein are referred to in this book, and across the page 
is written the words:—

These Reserves are available for Indian settlements schools, parks, or 
other public purposes.

Now, apart from what may tie said of the authenticity of the 
entries made in the book, and assuming the language quoted to 
be authentic, and to be some evidence of the setting aside of these
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lands for the purposes mentioned, yet, in my opinion, they do not 
help the defendants. It is quite clear on the evidence that the 
lands were never used for school purposes, that is to say, the 
province never alienated them to trustees or otherwise 
them to school purpose's in the sense mentioned in Att'y Gen'l v. 
E. <t- .V. R. Co. (1912), 4 D.L R. 337. 17 B.C.R. 427, so that they 
have always remained at the absolute disposal of the province, 
untrammelled by any alienation for school purposes. That, I 
tliink, is a sufficient answer to defendants’ suggestion that they 
were school-reserves at the date of the Settlement Act.

Then, can the inference lx* drawn that they were Indian 
Reserves or settlements from the wonts cited from the said book? 
Indian Reserves consist of lands conveyed or assigned to the (>own 
in right of the Dominion for the use of the Indians. To say that 
lands are available for Indian Reserves does not make them Indian 
Reserves within the construction which I would place upon the 
language of the grant when it says that the grant shall not include 
Indian Reserves or settlements. It is not suggested, and there is 
no evidence from which such an inference can lx1 drawn, that this 
land was ever used as an Indian Reserve or settlement; at most, 
if any value is to be attached to said index book as evidence in 
the case, the land in question was merely designated as land fit 
to be made an Indian Reserve or settlement. It is, however, in 
my construction of the deed, not such lands, but dc facto Indian 
Reserves or settlements which are excepted.

I would, therefore, dismiss the appeal.
Martin, Galliher and Eberts, JJ.A., dismiss the appeal.
McPhillips, J.A.:—This appeal brings up a question which 

has been a matter of litigation for a very considerable time in the 
courts of this province, and, in particular, two cases that require 
reference being made to them went on appeal to the Privy Council, 
name y, Hoggan v. E. A N. R. Co., [1894] A.C. 429; and McGregor 
v. E. & N. R. Co., [1907] A.C1. 402. In the lloggan case it was held 
that the lands in question were not open for settlement, being 
lands included in the government grant to the company, being 
subsidy lands (granted by 47 Viet. c. 14, B.C., to the Government 
•if Canada and by the Government of Canada, in pursuance of an 
Avt of 1884, 47 Viet. c. 0, Canada, granted in 1887 to the com
pany), and in the McGregor ease it was held as against the com-
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puny that only liecause of the Vancouver Islam! Settlers Rights 
Act, 1004, was McGregor entitled to the lands, t.e., that the Act 
of 1004 (B.C.) legalized the grant and superseded the company's 
title. The grant from the province to the Dominion is. by statute, 
set forth, so far as inquiry will lie found necessary upon this appeal 
(47 Viet. c. 14 (/) B.C. of preamble, and ss. 3,4, 5 and 0).

It may lie further said for the purposes of this apjieal that the 
grant from the Government of Canada to the company was in like 
terns. The evidence is most voluminous, and without entering 
into it in detail it is, in my opinion, most conclusive that the lands 
called in question in this appeal were effectually granted and 
conveyed to the company, by reason of the force of the provincial 
statute (47 Viet. c. 14, B.C.), and the grant made in pursuance 
thereof by the Government of Canada to the company, if even 
the onus was ui>on the company (the respondent) to establish that 
the lands in question did not come within any of the reservations 
that onus was fully discharged. The statement of claim asked for 
the following declarations:—

(а) A declaration that it is the owner of all the under-surface rights set 
out in par. 2 hereof, under the lands socially described in the said par. 2, 
namely ss. 5, 6 and 7, range 7, and ss. 5, 6 and 7, range 8, Cranberry District 
aforesaid.

(б) l or a declaration that the lease issued to the defendant, dated July 
2, 1914, is null and void and for delivery up or cancellation of the same.

(c) For a declaration that there was no right to issue the said lease, and 
that the same is null and void.

(d) For an injunction restraining the defendant, his servants, agents and 
assigns from in any way interfering with the said under-surface rights in the 
said lands or from exercising any acts of ownership thereover.

The statement of claim, so far as the matters calling for inquiry 
upon this appeal, sets forth that:—

6. On July 27, 1912, the Minister of Lands of the Province of British 
Columbia, in alleged pursuance of the provisions of the Coal Mines Act, 
R.S.B.C., 1897, c. 159, and amendments thereto, purprted to grant to the 
defendant a license No. 8192 to prospet for coal and |>etroleurn under the 
said ss. 5, G and 7, range 7, and ss. 5, 0 and 7, range 8, Cranberry District afore
said, and, thereafter, purprting to act under the provisions of the Coal and 
Petroleum Act, R.S.B.C., 1911, c. 159, purported to grant on July. 27, 1913, 
a renewal license No. 9204 of the said license No. 8192.

7. The defendant, assuming to act under the |Kiwers and authority of the 
said licenses No. 8192 and No. 9204 and without any authority from or 
consent of the plaintiff and without the plaintiff’s knowledge, trespassed on 
the plaintiff’s lands hereinbefore particularly described in paragraphs 2 and 
6, by prospering for coal on the said lands, and by sinking a shaft on the 
said lands and removing some of the plaintiff’s coal.
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8. On July 2, 1914, the Minister of Lunds of the Province of British 
Columbia, on behalf of the Lieutennnt-Governor in Council, in alleged pur
suance of the powers contained in the said Coal and Petroleum Act and 
amendments thereto, purported to grant to the defendant a lease for 5 years 
from July 24, 1914, of the under-surface rights under the lands covered by the 
said coal proH|iecting licenses numbered 8192 and 9204.

9. The defendant claims for himself, his agents and assigns to be entitled 
under the said lease to continuously and vigorously prospect the work of 
coal and petroleum mining under the said lands described in paragraphs 2 and 
0 hereof, and has threatened and intends or has entered U|)on and worked the 
coal under the said lands, and exercised rights of ownership in respect thereof.

10. The said lease constitutes a cloud on the plaintiff's title to the under
surface rights under the lands specially described in paragraphs 2 and 6

In the alternative, the plaintiff says, in any event, the said under-surface 
rights under the said lands described in paragraphs 2 and 0 hereof were prior 
to and at the time of the granting of the said lease in dispute, and that there 
was no right to grant the said lease and the plaintiff will rely on s. 26 of the 
Coal and Petroleum Act, R.S.B.C., 1911, c. 159.
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The appellants relied upon the licensee obtained from the 
(’rown (the Government of British Columbia) ami the lease 
following the sa me from the same authority for their entry upon 
the lands and mining for coal thereunder, and the counsel for the 
appellants in his very able argument submitted that the Crown 
should be a party to the action and failing this, no declaration as 
to the title to the lands and the under-surface rights could be made, 
that in any case no title can be demonstrated in the lands or the 
under-surface rights, i.e., the coal underlying the lands until the 
reservations and exceptions are all effectively disposed of, and it 
was not established that the Crown had denuded itself of title to 
the lands, that it was not a case of an absolute statutory convey
ance of the lands within the lines described in s. 3 (47 Viet. c. 14, 
B.C.), but a conveyance with exceptions, and that the evidence, 
as led by the respondent at the trial, did not displace the right in the 
Crown to grant the licenses and lease impugned in the action.

Firstly, with regard to the non-joinder of the Crown. We 
have, of course, (). 10, r. 11 (M.R. 133) the same as the Fnglish 
Rule ((). 10, r. 11, Yearly Practice, 1018, p. 173 to 178). It is to 
Ik* noted that the objection is made at rather a late date for the 
first time at the trial of the action, yet, of course, that does not tie 
the hands of the Court, save that, in this case, the party said to lie 
a necessary party is the Crown, and there is evidence that the 
( rown has been made aware of these proceedings and evidently
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has not deemed it right to interfere, and further, it is a matter for 
remark that the defendants have not pleaded “that the plaintiff 
cannot n aintain the action at all, as, for instance, in a case where 
he cannot n aintain it without joining the Attorney-General : 
AlVy-Ccnl v. Pontypridd Waterworks Co.y [1908] 1 Ch. 388,” 
see Yearly Practice, 1018, at pp. 174-5. We are not without 
authority upon this point in the courts of this province, and the 
trial judge relied upon the decision of the full court in E. & N. H. 
Co. v. Fiddick (1909), 14 B.C.R. 412, in which it was held that the 
Crown was not a necessary party. A perusal of the judgment of 
the full court upon this point will demonstrate that, in many cases 
of somewhat sin ilar nature, the Crown was not a party to the 
proceedings (also see Victor v. BvÛer (1901), 8 B.C.R. 100); it 
may well be considered that the Crown, by the grant of a lease, 
which imports the assertion of the reversionary interest being 
in the Crown, differentiates this case from the Fiddick case, and 
is not a ease where the Crown has, without evidence to the con
trary, parted with all its interest or claim to the lands, and that, 
therefore, the Crown is a necessary party. The power of the 
Court, however, in this n atter, is discretionary, and apart from 
the question whether the Crown can be n ade a party to the 
proceedings not choosing to intervene, a question which I do not 
decide, I am of the opinion that the court will be justified, in this 
case, in proceeding “to deal with the matter in controversy so 
far as regards the rights and interests of the parties actually 
before it” (O. 16, r. 11 ; M.R. 133)—the judgment of this court will 
be in no way binding upon the Crown, and I recall that I made 
an observation to this effect to counsel for the respondent during 
the argument upon this appeal. The Crown, as it appears in the 
present case, granted licenses and a lease to mine coal upon the 
lands in question. This being the situation, it would appear to me 
w ith great respect to the executive govermi ent, that the Crown 
would be acting rightly in intervening in these proceedings, and 
the Crown may yet intervene if the case proceeds further. It may 
be that the executive government is acting advisedly, and it is the 
intention to abide by the result of the litigation as between the 
parties. It is instructive upon this point to note the decision of the 
Privy Council in Eastern Trust Co. v. Mackenzie, Mann & Co., 
22 D.L.R. 410, [1915] A.C. 750.
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The question as to in what cases the Crown is a necessary 
party is dealt with by my brother Martin in his judgment in 
Qucsnel Forks Gold Mining Co. v. Ward (May 2, 1918) as yet 
unreported (42 D.L.R. 470), and in that case the contest was 
between Crown lessee's, the leases to the plaintiffs being subsequent 
in point of time to the leasehold interest in pursuance of the 
powers granted by a private Act to the predecessors in title of the 
defendants, the defendants holding under assignment thereof, 
and it was held that the Crown was not a necessary party, and the 
defendants were, by the judgment of this court, held to lie entitled 
to the placer mining ground in dispute as against the plaintiffs, 
the holders of the subsequent leases (also see Lord Watson, at 
pp. 50 and 57 in Osborne v. Morgan (1888), 13 App. Cas. 227.

Then with the premise that the action Ls a well constituted 
action, and that the matter for adjudication was jurisdictionally 
properly before the court below, it becomes necessary to again 
revert to the question for decision. Whilst not of the opinion 
that the onus probandi w as upon the respondent to shew that not 
by any possible chance were the lands in question within any 
of the exceptions as contained in the grant to the respondent, I am 
satisfied that the respondent has shewn upon the evidence led 
at the trial that the lands in question were granted to the respond
ent and the Crown had parted with its interest therein. As to the 
nature of the evidence, it may be said to be most complete. I 
would refer in this connection to the language of Boyd, C., in 
Niagara Falls Park v. Howard (1892), 23 O.R. 1 (affirmed on 
appeal (189G), 23 A.R. (Ont.) 355), at p. 4, as follows:—

The inquiry cannot be conducted on strictly legal evidence, for owing to 
lapse of time, the historical element has to be taken into account. Therefore, 
in reaching my conclusions, I have overlooked none of the miscellaneous 
matters which were more or less discussed during a seven days’ argument, in 
addition to certain augmentations sent in after argument. I have drawn also 
from other sources, historical or statutory, of a public character, so that 1 
might, if possible, harmonise the various claims made and transactions hud, 
with reference to this property, which may be conveniently spoken of as the 
Chain Reserve, t.e., along Niagara River from Queenston to Fort Krie. As 
to the propriety, and indeed necessity of using this class of material, note the 
observations of Lord Halsbury in Read v. Bishop oj Lincoln, [1892J A.C. G41. 
Sec also City of Vancouver v. Vancouver Lumber Co., [1911] AX'. 
711,âlp. 7LM.

There can be no question that it was a notorious fact that the
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respondent was the grantee from the Crov n (Don inion) in 
pursuance of the statutory grant made to the Governnent of 
Canada by the province of the lands in question and flic eoal 
under the said lands. Any inconsistent stater, mts of officers of 
the Crown, anil it is to lx1 noted that where these occur they are 
from officers holding office in very recent years, as to the lands in 
question still Ix'ing Crown lands, cannot lx' of any avail as against 
the grant made to the reepomlent w ithin the lines of the description 
contained in the grant, and as to the value of th< so Staten ents
I would refer to w hat Ixird Davey said at pp. 83-4 in Ontario Mining 
Co. v. Seybtdd, 11903] A.C. 73.

The language of Lord Davey is exceedingly apixisite to the 
facts of the present rase.

The broad question in the present case, in n y opinion, is that 
it being incontrovertible that the description of the grant to the 
respondent is comprehensive of the lands in question, and there 
Ix'ing no sufficient evidence to shew that they fall within any of 
the exceptions, the grant lx>ingan express statutory grant covered 
by a public general statute of the palan ount authority the Legisla
ture of the Province of British Columbia, cogent, evidence n ust be 
adduced establishing that the lands in question an- within the 
reservations and exceptions us contained in the grant, because, 
without this leing established, the grant is conclusive and effective 
to transfer all the lands (save demonstration to the contrary) to 
the rcsixindent con pany within the description.

In my opinion, it is conclusively established that the 
res|xmdent is the owner of the lands in question and is expressly 
granted the coal and other minerals underlying the lands—save 
the precious metals—(see AU'y-Cen'l of B.C. v. AtCy-tii.nl of 
Caiuula (1887), 14 Can. S.C.It. 345; (1889), 14 App. Cas. 295: 
Esquimau and Nanaimo It. Co. v. Baiabridge, [1896] A.C. 561; 
and that was the decision of the trial judge, and the appellants not 
having shewn that the judge arrived at a wrong conclusion 
(iColonial Sec. Trust Co. v. Massey, 11896] 1 Q.B. 38; Lord Esher at 
p. 39; liuihly v. Toronto Eastern It. Co. (1917), 33 D.L.R. 193, 
21 Can. Ry. Cas. 377, 38 O.L.R. 556; Lodge Holes Colliery Co. v.
II ednesbury, [1908] A.C. 323, 326), the judgn ent of the court 
below should be affirmed and the ap|xdlants restrained, as directed
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in the judgment appealed from, from in any way interfering with 
the under-surface rights in, upon or under the lands and from 
exercising any acts of ownership in respect of the under-surface 
rights thereof.

I would therefore dismiss the appeal.
Appeal dismissed.
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REX v. QUINN.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Magee and 
Hodgins, JJ.A , Chile, J., and Ferguson, J.A. July 15, 1918.

Procuring (5 I—1)—Cab-driver—Driving phohtitvteh and men to
PLACE WHERE THEY MAY HAVE INTERCOURSE—Not GUILTY OF
under Criminal Code.

A cab-driver who uses his conveyance to drive prostitutes and men

î meaning 
IS,

The fact that it was the cab-driver who brought them together 
for such purpose makes no difference.

A cab-driver wno uses ms conveyance to drive prostitutes ana ii 
who are mutually desirous of having sexual intercourse, to a place wh 
they can and do have it, is not guilty of “procuring” within the mean) 
of s. 216 (1) (a) of the Criminal Code as enacted by 3 & 4 (ieo. V. c.

Statement.Case stated by the Junior Judge of the County Court of the 
County of Carleton in respect of questions arising upon the trial 
of the defendant, before that Judge without a jury, upon a charge 
of unlawfully procuring girls to have unlawful carnal connection 
with another person or persons within Canada, viz. : (1) Was there 
evidence of procuring? (2) Was the evidence of witnesses for the 
Crown corroborated? (3) Was the indictment bad for uncer
tainty or for having charged in one count more offences than one?

Gordon Henderson, for defendant ; Edward Bayly, K.C., for Crown.
Meredith, C.J.O.:—Case stated by the Junior Judge of the Meredith,cj.o. 

County Court of the County of Carleton.
The prisoner was convicted upon a charge that he at divers 

times between the 13th day of June and the 13th day of September 
in the year of our Lord one thousand nine hundred and seventeen, 
at the city of Ottawa ... did unlawfully procure girls to have 
unlawful carnal connection with another person or persons within 
Canada.

The questions stated for the opinion of the Court are:—
1. Was there any evidence that the accused procured girls as 

charged in the indictment?
2. Having regard to the provisions of sec. 1002 of the Criminal 

Code—
(a) Was the testimony of the witness Germaine Bailey corrob

orated?
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(b) Was the testimony of the witness Emilda Poirier corrob- 
8. C. orated?
Hex I am of opinion that the first question should be answered in

Quinn ***6 negative.
I do not think that in what the prisoner did he procured the 

girls in respect of whom the charge against him was made to have 
unlawful carnal connection with men, within the meaning of sec. 
216, sub-sec. 1, cl. (a), of the Criminal Code, as enacted by the 
statute of 1913, 3 4 4 Geo. V. ch. 13, sec. 9.

The prisoner was a cab-driver, and the girls mere prostitutes. 
They were desirous of plying their trade, and there were men that 
were desirous of having carnal connection with them, and what 
the prisoner did was to drive the girls and the men in his cab to a 
place where they could have and had carnal intercourse with the 
men.

That, in my opinion, is not what the provision of the Code 
under which the prisoner was charged was aimed at; nor what, 
accenting to the fair meaning of the provision, it makes an offence.

One who merely piovides the means by which men and women 
who are desirous of having carnal intercourse can conveniently 
gratify their desires does not, I think, in any fair meaning of the 
word, "procure” the women to have that intercourse with the men. 
It cannot be, I think, that if a man and woman who are desirous of 
having sexual connection employ a cab-driver to take them to a 
place where they may have it, and the cab-driver does that, he 
can be said to procure the women to have unlawful carnal con
nection with the men; nor does it, I think, make any difference 
that it is the cab-driver who brings them together for that purpose.

As I have come to this conclusion, it is unnecessary to answer 
the other questions.

rïZüifîA. Maoek and Ferovson, JJ.A., agreed with Meredith, C.J.O.

cisto,r. (Ta ti:, J.:—Case reserved by His Honour Judge Gunn, Junior
Judge of the County Court of the County of Carleton.

The accused was charged, under sec. 216, sub-sec. 1, cl. (a), of 
the Criminal Code, “for that he, the said Clement Quinn, at divers 
times between the 13th day of June and the 13th day of September 
in the year of our Lord one thousand nine hundred and seventeen.
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at the city of Ottawa, in the said county, did unlawfully procure 
girls to have carnal connection with another person or persons 
within Canada, contrary to the form of the statute in such case 
made and provided.”

Questions of law submitted:—
(1) Was there any evidence that the accused procured girls as 

charged in the indictment?
(2) Having regard to the provisions of sec. 1002 of the Criminal 

Code-
fa) Was the testimony of the witness Germaine Bailey cor

roborated?
(b) Was the testimony of the witness Emilda Poirier corrob

orated?
(3) Was the indictment bad for uncertainty or for having 

charged in one count more offences than one?
Dealing with the last objection first, 1 am of opinion that the 

indictment is bad on both grounds—(1) for uncertainty and (2) 
for having charged in one count more offences than one.

This is an indictable offence, and sec. 852 of the Code is appli
cable. No doubt, the manner of pleading is much simplified, but 
it is still necessary that every count shall contain in substance a 
statement that the accused has committed some indictable offence 
therein specified, and such statement may be made in popular 
language without any technical averments or matter not essential 
to be proved, and may be in the words of the enactment describing 
the offence committed or in words sufficient to give the accused 
notice of the offence with which he is charged. In the present 
case no particular offence is charged, that is, the name of the girl 
procured is not given. The indictment would probably be good 
if it were stated that the person was unknown, if such was the fact. 
This indictment is under a general section, No. 216, in which there 
are twelve distinct classes of cases. I think the occasion and the 
offence should be identified. Mr. Bayly admitted, as I understood 
him, that the count was bad, but contended that objection to the 
form of the count was too late. No amendment was asked. I do 
not think this answer is tenable. In my view, the count as it 
stands presents no charge upon which the accused can be put upon 
his trial. It is true that this is not an indictment in the ordinary 
sense, but it requires a reasonable particularity to enable the 
accused to know what particular offence is charged.

ONT.
8. C. 

Rex 

Quinn.

Chile. J.
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Form 64 referred to in sec. 852 gives examples of the manner 
of stating the offence, and it is quite clear that a mere description 
of a crime is not stating an offence. You cannot say that A. is 
guilty of murder or B. of theft or false pretences as the case may be : 
Rex v. Bainbridge (1918), 42 O.L.R. 203 , 42 D.L.R. 493; Rex v. 
Jackson (1917), 40 O.L.R. 173.

The present case is that of a trial by a Judge of the County 
Court, under sec. 824 and following sections of the Code. It is 
the duty of the Judge to state to the prisoner that he is charged 
with the offence, describing it. If the prisoner, upon tieing arraign
ed, consents and pleads “not guilty,” the Judge may proceed to 
try him, and sec. 833 (3) provides that the prosecuting officer in 
such case shall draw up a record as nearly as may be in form 61. 
A reference to this form shews that it describes the offence as is 
usual in an indictment—sufficiently specifically to identify it.

Mr. Bayly referred to Rex v. Thompson, [1914] 2 K.B. 99, 
where it was held that, although the indictment was bad in that 
it charged more than one offence in each count, yet, as the prisoner 
had not in fact been embarrassed or prejudiced in his defence by 
the presentment of the indictment in this form, there had been no 
substantial miscarriage of justice, and the appeal must, therefore, 
be dismissed. Upon reference to that case, it will be found that 
the charge was one of incest, and was specific in naming the person 
with whom the offence was committed, and the only objection to 
the charge was that, instead of naming a particular occasion, it 
charged that “on divers days” between such and such dates the 
offence was committed : see Rex v. Edwards, 8 Cr. App. R. 128.

In the case at bar, in my view, no offence is sufficiently charged 
so as to identify it. The class to which the offence belongs is 
stated, but there is no statement as to when or with whom the 
offence was committed.

Section 1007 provides that the accused may, at any time before 
sentence, move in arrest of judgment, on the ground that the in
dictment does not state any indictable offence, and (3), if the Court 
decides in favour of the accused, he shall be discharged from that 
indictment. This is not in conflict with sec. 898, which provides 
(2) that no motion in arrest of judgment shall be allowed for any 
defect in the indictment which might have l»een taken advantage 
of by demurrer, or amended under the authority of this Act.
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It in true that the Imperial Act from which this is taken is 
qualified by the adjective “formal,” but there cannot, I think, be 
any doubt that sec. 1007 has reference to formal defects only, and 
not to the entire omission of essential allegations necessary to 
constitute the offence.

In Regina v. Carr (1872), 26 L.C. Jur. 61, the indictment was 
for felonious wounding with intent to murder. Sections 32 and 78 
of 32 & 33 Viet. ch. 29 allowed a motion in arrest of judgment for 
any substantial defect in an indictment. It was held that the 
omission of the words “of malice aforethought” from the aver
ment of the intent constituted a substantial defect, and the con
viction was quashed in a Court of five Judges, di»»enticnte Caron, 
J., who took the view that under sec. 27 the prisoner had sustained 
no injury, and the offence intended to be charged could be under
stood, and by sec. 79 that, where the offence charged is created by 
statute, an indictment after verdict shall be held sufficient if it 
describes the offence in the words of the statute creating the offence. 
The majority of the Court, after referring to sec. 32, which pro
vides that every objection to an indictment for any defect apparent 
on the face thereof must be taken by demurrer or motion to quash, 
before the defendant has pleaded, and not afterwards, held, that a 
motion in arrest of judgment should lie allowed for any defect in 
the indictment which could not have been taken advantage of by 
demurrer, or amended under the authority of the Act; that the 
question was now reduced to know w hat defects were not amend- 
dal le, and that those were defects w hich could not lx? amended, 
and would be denominated substantial defects, as distinguished 
from formal defects, or defects which could be cured by amend
ment; and the Court further held that the omission of the words 
“of malice aforethought” should l>e considered substantial, and 
their omission unaided by a verdict ; and judgment was arrested.

In Regina v. Deery (1874), 20 L.C. Jur. 129, it was held by the 
majority of the Court, Monk, J., dissenting, where the words “of 
malice aforethought” were in the averment of the first count of the 
indictment but omitted from the second, that this omission was 
not available in arrest of judgment. It was held that, objection 
to tliis on ission not having been taken until after verdict, the 
count was sufficient. Dorion. C.J., refers to sec. 10 of the Act 
32 & 33 Viet. ch. 20, which provides that whosoever wounds or
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causes any grievous bodily harm to any person, with intent to com
mit murder, is guilty of felony, and points out that the indictment is 
for an offence committed under this section, and refers to authori
ties to shew that the count was sufficient without the words “of 
malice aforethought/' and says: “We are of opinion that, under 
these authorities, we are justified, notwithstanding the somewhat 
different ruling given in the case of Regina v. Carr, to hold that the 
objection made to the indictment after verdict cannot be main
tained, whatever might have been its effect if it had been taken 
before. Upon this point we abstain from giving any opinion.”

It will be observed that, at the time of these décidons, sec. 79 
of the Procedure Act, 32 & 33 Viet. ch. 29, was in force, which pro
vides that an indictment shall after verdict be held sufficient if it 
describes the offence in the words of the statute; and, as is pointed 
out by the Chief Justice, this would alone seem to justify the 
judgment—that, no objection having been taken to the indict
ment before the verdict, the verdict ought to be sustained. Hav
ing regard to the form of the indictment in that case, and the 
particularity with which the offence was stated, I should have 
t'w>ught there could have been no doubt as to its sufficiency, and 
that the objection was not substantial. The two cases read to
gether lend no support to the view that, where the offence is not 
definitely charged so as to be sufficiently identified, the objection 
in arrest of judgment cannot be taken after the verdict. If the 
indictment is in such a form that it does not charge an offence, the 
Court cannot allow an amendment to remedy the defect: Regina 
v. Flynn (1878), 18 N.B.R. 321. This authority would probably 
not apply except in the case of an indictment before a grand jury, 
in which case it would have to be referred back to the grand jury 
for their approval.

What was required in the present case was not an amendment 
but a completed charge creating an offence under the Act.

The latest decision where duplicity has been held fatal in a 
conviction is that of Rex v. Hammick, Ex p. Murdoch, [1918] W.N. 
Ill, where a conviction was quashed, two offences having been 
committed and included in one charge.

I think, therefore, that question 3 submitted, “Was the indict
ment bad for uncertainty or for having charged in one count more 
offences than one?” should be answered, “Yes, bad on both 
grounds.”
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I have grave doubt as to whether the offence charged was in 
fact proven, having regard to the undoubted character of the girls 
with whom the offence is said to have been committed. There 
was, I think, some evidence of corroboration, very unsatisfactory, 
but possibly sufficient. However, in the view I take, it is un
necessary to answer questions 1 and 2.

I am of opinion that the conviction should be quashed and the 
prisoner discharged.

ONT.

8. C. 

Hex 

Quinn. 

Clate.J.

Hodgins, J.A.:—Unless the Court is to give an unusual and Hodgine.J.A. 
restricted meaning to the word “procure” the offence charged 
appears to come within sec. 216, sub-sec. 1. The section reads :
“ Every one is guilty . . . who (a) procures or attempts to pro
cure or solicits any girl or woman to have unlawful carnal con
nection, cither within or without Canada, with any other person 
or persons.”

Under the provision^ of the corresponding English Act, the 
offence can be committed only in respect to a girl or woman (1) 
under 21 and (2) not being a common prostitute or (3) of known 
immoral character, and the word “solicits” is not used as part of 
the description of the offence.

This limitation may have had its influence in defining in the 
minds of some earlier Judges the nature of the crime. But under 
our Criminal Code the offence may be committed in respect to 
any girl or woman. It is not for the Court to cut down the effect 
of the provision by refusing to affirm a conviction because the 
girl here was a prostitute. It makes the crime less shocking than 
when an innocent girl is ensnared, but it does not alter its nature 
in any way.

“Procure” is used in sec. 215, and in several sub-sections of 
sec. 216, in such phrases as “procures ... to have,” “procures 

• . . to become,” “procures . . . to come,” “procures ... to 
leave,” and evidently is so used in its usual meaning, i.e., to cause, 
to bring about, to induce.

Coke, quoted in Russell on Crimes, 7th ed., p. 116, foot-note (r), 
says in speaking of forgery (3 Inst. 169) that to cause is to procure 
or couasel.

The expressions “aid, abet, counsel, or procure,” “procure a 
miscarriage,” and “procure a libel to be published,” are well-
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known illustrations of the ordinary meaning of the word in criminal 
enactments.

In the Century Dictionary, quoted by the Court in United 
States v. Somers (1908), 164 Fed. Rep. 259, 262, the word “pro
cure” is defined as “to bring about by care and pains; effect; 
contrive and effect; induce; cause; as, he procured a law to be 
passed.”

In The People v. Van Bever, 248 111. 136, 141, the Supreme 
Court of that State held that “procure” for the purpose of pro
stitution meant “begin proceedings; to cause a thing to be done.” 
In Vogel v. The State (1909), 138 Wis. 315, 332, the Supreme Court 
of Wisconsin regarded the word as synonymous with “ aid,” “ abet,” 
“obtain by any means,” “to bring about.”

The Imperial Dictionary, quoted in Rc (1ertie Johnson (1904), 
8 Can. Crim. Cas. 243, gives “procure” as meaning “induces to do 
something;” and in England in Rex v. De Marny, (1907) 1 K.B. 
388, and in Rex v. Mackenzie (1910), 6 Cr. App. R. 64, it seems 
to have been treated as having a meaning such as I have indicated.

Turning to the law of contracts, the word “ procure ” is used with 
just the same meaning as it bears in criminal law and under our 
Criminal Code. Lord Watson in Allen v. Flood, [1898] A.C. 1, 
at p. 96, defines the cases in which a person who “procures” the 
act of another can be made responsible. These cases are where 
that person “induces” the other to commit an actionable wrong 
or induces him by illegal means to do so to the detriment of a third 
person, and through all the cases which followed Allen v. Flood 
the word “procure” stood for “cause” or “induce.” This mean
ing is helped by the addition of the words “or solicits,” used in 
sec. 216 (1) (a), by which a light is thrown on the employment of 
the word “procure.”

Having regard to the usual meaning of this word, the evidence 
of Bailey and Poirier that the prisoner frequently approached them 
<or the purpose of getting them to accompany him and other men 
in his motor so as to have carnal connection with these men, and 
that they did both on many occasions, and the detailed accounts 
of three trips of that kind, shew that the prisoner did “procure” 
or “solicit” these two girls at various times separately and together 
to have carnal connection with other men.

_
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This is, according to any of the meanings 1 have quoted, *___
exactly what the statute says shall render a person guilty of the 8. C.
offence in question. Rex

The prisoner did not merely provide the means to enable these 
women and men to gratify their desires. He went further, and 
induced, caused, or brought about by solicitation the having 
improper intercourse, quite apart from the use of the motor as a 
means of transportation. It was what the prisoner did and said 
that procured, and he was not a mere passive link in a chain—such 
as an ordinary calxlriver or motor-driver w'ould lie.

I would answer question 1 in the affirmative.
As to questions 2a and 2b these must lie considered in connec

tion with 3. As to question 3, this point is covered in Rex v. 
Thompson, [1914] 2 K.B. 99, where an indictment for incest in 
practically the same language was held bad for duplicity. I think, 
however, that that case warrants this Court in holding that sec. 
1019 of the Criminal Code may be applied. It is not shewm here 
that the prisoner was in any way prejudiced or embarrassed, nor is 
it suggested. During the trial offences were proved on specific 
occasions, as to the identity of which there could be no reasonable 
doubt and on which evidence was fully heard. Apparently the 
prisoner did not testify.

Under the Interpretation Act, R.S.C. 1906, ch. 1, the plural 
“girls” in the indictment includes the singular (sec. 31 (j)).

The question as to corroboration occasions more difficulty. 
What, under sec. 1002, such corrolwrative evidence must amount 
to, is definitely settled by the Court of Criminal Appeal in England 
in Rex v. Baskennlle, [1916] 2 K.B. 658, 667, where it is defined as 
“independent testimony which affects the accused by connecting 
or tending to connect him with the crime.”

On examining the specific occasions mentioned in the stated 
case, they resolve themselves into three. In the first, Bailey was 
procured in Hull and the offence completed there. In the second, 
the procuring was in Ottawa, but the offence was not completed, 
because Bailey did not have connection with cither of the men: 
Rex v. Mackenzie, supra. In the third, Poirier was procured in 
Ottawa, and the offence was actually completed by her, and she 
was paid, dividing with Quinn.

This latter offence is amply corroborated by the evidence of

Hudgine, J.A
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Bailey as tending to implicate the prisoner, who is thereby shewn 
to have been carrying on a system of procuration of the kind 
sworn to by Poirier, although in the two specific cases the pros
ecution fails for want of jurisdiction in one and for want of 
proof of the offence in the other.

Question 2a should be answered in the negative, and question 
2b in the affirmative.

Question 3 also in the affirmative, but cured by sec. 1019.
The conviction should therefore Ik? affirmed.

Conviction quashed.

CAN.
Ex. C.

CANADIAN VICKERS Ltd. v. S.S. “SUSQUEHANNA.”
Exchequer Court of Canada, Maclennan, J. November tS 1918.

Admiralty (§ II—8)—Agreement for repair of ship—Quantum meruit— 
Witnesses—Evidence—Registrar proceeding on wrong pkin-

Thc plaintiff’s claim was for work done and material suppliai to the 
defendant’s ship, amounting to $53,190, at Montreal, in July and August, 
1017, there being no definite contract between the parties. A bond was 
given for $55,(XX) for the release of the ship and liability was admitted, 
but the amount claimed was denied and $35,(XX) was offered in full settle
ment, which the plaintiff refused to accept. The matter was referred 
to the deputy registrar to ascertain and rcjsirt the amount due to the 
court, which the deputy registrar did, fixing the amount at $52,083.34.

Held, on a motion of defendant to vary the deputy registrar's report, 
that, as there was no price for repairs fixed between the parties, the 
plaintiffs were entitled to recover the fair and reasonable value of the 
work done and material supplied, or, in other words, what is the fair 
market value of the repairs made by plaintiffs to ship, and that in deter
mining the value of the said repairs the principles lain down by I)r. Lush- 
ington in the Iron-Mauler, Swab. 443, as to the best evidence of the value 
of the ship are equally applicable to the value of repairs in this case, and 
that the deputy registrar proceeded on a wrong principle, and that 
defendant's offer of $35,000 was sufficient.

Statement. Appeal from rcjiort of the deputy district registrar at 
Montreal on references.

V. //. Markey, K.C., for plaintiff; A. fi. Holden, K.C., for 
defendant.

Mscienn*n, j. Mavlknnan, J. -This case comes lx?fore the court on a motion 
of the defendant to vary the report of the deputy district regis
trar, by which the latter found $52,083.34, with interest from 
Deceit her 4, 1017, and costs, to be due to plaintiff by defendant.

The plaintiff's cause of action and the nature of its claim 
endorse! on a writ of summons, filed on Novemlier 2, 1017, is a 
claim for the sum of $53,100 for work done and materials supplied 
to the ship “Susquehanna” at the |x>rt of Montreal during the 
months of July and August, 1017. The defendant gave a Inmd foi
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$55,(KM), obtained the release of the ship and then admitted 
liability for the work done and materials supplied, but denied the 
amount elaimed and offered to settle for $115,(MMl. The plaintiff 
refusal to accept this and defendant thereupon moved that the 
case lie referred to the deputy district registrar in order that the 
necessary claims, statements and vouchers lie filed and such 
proof as tray be necessary produced, and that (lie registrar lie 
ordered to report to the court the amount that he may find due 
to the plaintiff. Upon the order of reference the registrar reported 
as above stated, and the defendant ap|>cul* from the report by its 
motion to vary the finding of the registrar.

The K.ti. “Susquehanna,” which had Ixi-n engaged in the lake 
trade, in the early summer of 1917 was cut in two at Buffalo, N.V., 
in order to Ik* brought to Moi treal, where certain repairs were 
required to Ik* made and the ship joined together. Certain of 
these repairs were made at Montreal by the plaint iff ; t he ship was 
joined together at Levis, and finally taken to New York, where 
the repairs were completed and the ship made ready for sea. 
Plaintiff's action is for the value of work done and materials 
suppliwl and for nothing else*.

After the work was done the plaintiff sent the owner of the ship 
a memorandum reading:—“To lalniur and material repairing 
S.S. ‘Susquehanna’ as per specification attached, $53,190.”

The s]>ecifiration referred to is a list of repair* to the ship 
containing over ISO items. No other particulars of the plaintiff’s 
claim, although asktxl for, were furnished or suppliai until the 
case came before the registrar on the reference, when plaintiff’s 
manager produced a statement or summary which is in the fol
lowing tern s:—
To joining together 8.8. “Susquehanna” an |ier statement attached:—
Material from «lock........  $5,517.57
Material purchased................... .. 829.98—$ 0,347.55
Handling chargee, 5%........... .................... 317.88—1 0.065.43
Uhour............................................................................. 14,905.73
Overhead factor, 90% on labour ..................... 13,415.16— 28,320.89

34,980.32
Profit, etc........................................ .................... 10.554.89

Tug services, as jier copy invoices attached
SI S41 21 

2,000.00
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$53.541.31
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It can lx* stated at once that the plaintiff did not do the joining 
together of the ship, hut that its work consisted principally of the 
completing of so-called odds and ends alsmt the deck and fitting 
of doors and a small amount of engine-room work and caulking 
the bulkheads and tanks. Plaintiff's statement shows that the 
material supplied, with 5% added for handling charges, amounted 
to $0,605.43, and the lalxmr to $14,905.73, and that the total 
claim as shewn in this statement amounted to $53,541.21. The 
plaintiff in effect added over 138.9% to the amount charged for 
material and lalxmr, or if lalxmr alone is considered over 200% 
to the amount charged for lalxmr in order to arrive at the total 
amount of the bill.

As there was no price for the repairs fixed Ixdwecn the parties, 
plaintiff is entitled to recover the fair and reasonable value of the 
work done and materials supplied. That was the nature of the 
claim endorsed on the writ. The plaintiff before undertaking 
the work gave an estimate of what the repairs would probably 
cost, but declined to enter into a contract for a fixed amount. 
There was no suggestion from either party that the repairs should 
be paid for on the basis of cost plus a percentage for profit. The 
plaintiff, in its factum filed before the registrar, stated that its 
claim is based on a quantum meruit, and in its factum filed Ixdore 
the court submitted that
the value of the work baaed upon a quantum meruit must be determined by 
the fair market value at the time and in the locality where the work is done 
and, further, by the conditions existing at such time and place. Tliis can 
only be determined by the evidence of witnesses who are competent to give 
evidence relating thereto.

Instead of endeavouring to prove the fair market value of 
the work by competent witnesses, the plaintiff endeavoured Indore 
the registrar to establish his claim on the basis of the alleged cost 
to it of the work, plus a net profit of over 47%. There was no 
contract to pay the cost and a percentage of profit, and plaintiff’s 
action is not an action based ujxm any such allegation or implica
tion.

The plaintiff could not change the nature of its action lxdore 
the registrar, and the question for the court therefore is: What is 
the fair and reasonable value of the work done and material 
supplied, or, in other words, as counsel for plaintiff puts it, what 
is the fair marked value of the repairs made by plaintiff to the ship?
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In the csee of the Iron-Ma«Ur (1859), Swal>. 441, at 443, where 
the question was the value of a ship at the time of a collision, Dr. 
Lushington made the following observations with reference to 
different kinds of evidence which might be adduced to establish 
such value:—

In this case the loss is confined to u single item, the value of the ship 
destroyed. The evidence adduced is, us usual, of different kinds; and I 
think it convenient here to state how the court ranks these different kinds of 
evidence in order of importance, the question being the value of the ship at 
the time of the collision.

The best evidence is, first, the opinion of competent persons who knew 
the ship shortly previous to the time it was lost; that evidence is manifestly 
entitled to most weight, because, assuming their competency to form a just 
judgment, they had a personal knowledge of the state and condition of the 
vessel herself, whereas all other persona, however skilful, could only draw 
general inferences from their acquaintance with the prices of vessels somewhat 
similar about the same time. The second best evidence is the opinions of 
persons such as I have just descril>ed, persons conversant with shipping and 
the transfers thereof.

The principle* laid down by Dr. Lushington as to the best 
evidence of the value of a ship are equally applicable to the value 
of t he repairs in t his ease. The plaintiff's case is based almost exelu- 
sively on the evidence of three witnesses: Temporary Commander 
Skantelbury, of Salt burn, England, and .1. S. Bonnyman, of 
Landaff, Wales, consulting engineer, and its manager, Mr. Miller. 
( ommander Skantelbury was in Canada representing the British 
Admiralty as an expert adviser in connection with Canadian ship 
construction, acting under the director of shipping in Canada, 
and had been in Montreal less than 1 year at the time of his exam
ination. He was acting as an expert adviser in connection with 
construction of new vessels, drifters and trawlers, which were 
lieing built at the plaintiff’s shipyard. He never saw the work 
done on the “Susquehanna” ami had no idea how long the job 
took. He was not asked to testify what, in his opinion, would 
have l>een fair and reasonable compensation or the market value 
of the work done by plaintiff for defendant. Bonnyman, who is 
a consulting engineer in shipping, had arrived in Canada about 
1 month liefore his examination, never saw the “Susquehanna” or 
the work done by plaintiff, and had no knowledge of local condi
tions in Montreal, except such as he had seen at plaintiff's shipyard 
from the early part of January to the time of his examination on 
February lb, 1918. He had been sent by the British Government
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to look after the building of merchant ships at the plaintiff's works. 
He a<lii-its in cross-examination that plaintiff asked him what was 
a reasonahle price for doing the work on the “Susquehanna,” but 
he declined to express an opinion on that question ; and in re
examination explained that it was impossible without having 
seen the ship to make an estimate of the value of the work done. 
The witnesses Skantelbi'.y and Ronnyman, while no doubt familiar 
with shipyards and shipping generally in Great Britain, had very 
limited knowledge of conditions on this side of the Atlantic, and 
in no part of their evidence do they undertake to give an estimate 
or express an opinion as to the value of the work done by plaintiff 
on the “Susquehanna.” Mr. Miller, plaintiff's manager, had 
given an estimate of alxrut $35,000 as the probable cost of the 
repairs, but at the reference he endeavoured to make it appear 
that these figures were quoted by him on a part only of the work 
done. He did not pledge his oath, as it would seem reasonable 
he should have done if he lielieved his firm’s claim honest and 
proper, that the fair market value of the work done and materials 
supplied was the amount claimed in the action. He admitted that 
there was a list prepared of the work to lie done, and, instead of 
producing that list, he produced and filed as plaintiff’s ex. P-5 a 
list headed: “Repairs to S.S. ‘Susquehanna/ job No. 1790.” 
This latter list contains over 180 items. It is not the original 
list of repairs prepared by the plaintiff. Mr. Miller swore that 
the original list contained only 05 items and that afterwards, at 
some date or dates which he does not specify, 122 additional items 
were added. His motive in making this statement apiiears to 
have licen to escape the consequence of an estimate by his works 
manager and bv himself that the work which his firm was asked 
to do would cost in the vicinity of $35,000. When the ship 
arrived in Montreal, with (’apt. Barlow in charge, Cameron, 
plaintiff’s works manager, and Bums, one of plaintiff's suli- 
su|ierintcndcnts, went on Ixiard the ship, where they were met by 
(’apt. Barlow, by Smith and Auditore. The latter gentleman 
calk'd the attention of Messrs. Cameron and Burns to the work 
that was to lie done, of which Cameron took note at the time. 
Capt. Barlow also put the items down in a little work liook which 
he carried, and he swears that he afterwards got the repair list 
made by Cameron, compared it with the notes in his own liook,



44 D.L.R.] Dominion Law Reports. 721

fourni they agreed and that he re-eopied the list into u private 
book for future reference, ('apt. Barlow swears that the ship 
was subsequently stranded, when he lost a considerable amount 
of personal property, clothing, and this little notc-liook, hut he 
produced and filed More the registrar, as defendant's ex. l)-7, 
the list of repairs which he had copied in his private l>ook. This 
list is dated July 15, and contains over 150 items. There is no 
doubt it is a i ate of the list of repairs made by Cameron and 
Burns 3 days before, on which I with Cameron and Miller made 
their estimate of $35,000. A comparison . Barlow's list
with Miller's list shows that the latter contained some .'10 addi
tional itens, mostly small wooden jolw. ('apt. Barlow swears 
that his list includes the work discussed with Cameron and Burns 
and on which Cameron was to figure on the cost. The additional 
items to Ik* found in ex. P-5 were ordered in writing by Capt. 
Barlow as extra work and the original orders were delivered to the 
plaintiff. Plaintiff produced neither the original list made by 
Cameron and Burns, nor the orders for the extra work, and Capt. 
Barlow's evidence, that the extras were not worth more than 
$1,(XH) or $1,200, is uncontradicted. After the examination of 
the ship by Cameron and Burns, Miller wrote a letter to the 
owner in the following terms:—

July 12, 1917.
Krunk Auditore, Esq.,

Windsor Hotel, Montreal, Que.
Mr. Cameron hna been thoroughly through the "Susquehanna" and 

finds it absolutely impossible, in the incomplete state in which the various 
items are, to figure a definite price. He estimates, and, judging by the 
description I think he is correct, that this work will cost in the vicinity of 
$35,000, apart from joining together.

We are prepared to quote you a firm price for joining together of $22,000, 
including dock dues, but not including any repairs to diunage «lone in coming 
through the canal.

We would, however, much prefer that you take the ship to New York 
for completion, as I am fully confident that, notwitlistanding the condition 
of the yards in New York, you are more likely to get a quicker job from your 
friend Mr. Todd than from us, as we cannot |xjesibly afford to draw a large 
number of men off present work.

We will l>e glad to let you know ns soon as we ascertain the extent of the 
damage to the “Singnpore" when j’our ship can get on the dock.

I am sorry we cannot quote you a firm price, but you will understand the 
conditions. (Sgd.) P. I,. Miller.

The examination of the ship by Cameron and Burns hud lieen 
made on the morning of July 11 or July 12, licfore the foregoing
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letter was written by Miller, when the plaintiff had in its pos
session the original list prepared by Cameron vontaining over 150 
item* of repairs and agreeing with the list made by (’apt. Barlow. 
It is worthy of note that neither Cameron nor Burns were called 
as witnesses on !>ehalf of the plaintiff. Miller's letter admits that 
Cameron had made a thorough examination of the ship. That 
agrees with the evidence1 of ( apt. Barlow. The letter further 
admits that Cameron estimated the cost of repairs in the vicinity 
of 135,000. Mr. Miller himself admits that he gave an estimate 
of $35,(KM), but says that the original list upon which he based that 
estimate contained only 66 items, and that 122 were afterwards 
added as extras. There is a serious contradiction in Miller’s 
evidence as to when the original list was prepared. He first 
swore it was made up about July 25 or 20, and then stated that, 
he had it when he wrote the foregoing letter on July 12. As the 
original list of repairs was in plaintiff’s |M>sscssion and under the 
control of Miller, and he did not see fit to produce it, I mn unable 
to accept his evidence that either Cameron's estimate or his own 
of 135,000 was based upon 65 items of repairs. It would have 
been an exceedingly easy matter for plaintiff to have established 
that the estimate given by Cameron and Miller was Iwiscd on 65 
items if such were the fact. The suppression of the written 
evidence shewing the items on which the estimate of $35,000 was 
made, the failure to call Cameron and Burns as witnesses and the 
contradictions in Miller’s own evidence, satisfy the court that 
his testimony on this question cannot Ik* accepted. The work 
commenced in the harbour on July 13, the ship arrived at the 
plaintiff's works on July 18, and was finislud on August 15, 1917, 
when the two parts of the ship were towed to Quebec and there 
joined together by the Davis Shipbuilding and Repairing Co., 
Ltd., and the ship was then taken to New York. It is common 
knowledge in shipping circles that shipyards on the St. Lawrence 
have to tender for shi|>-repairing in competition with shipyards in 
New York and other points on the Atlantic sealxtard. It is 
proved in this case that shipyard lalxmr at the time the work was 
done to the “Susquehanna” was lower at the plaintiff’s works 
than in shipyards in New York. The defendant examined three 
witnesses who had examined the ship and the work done by 
plaintiff and were competent to give an cslimnte of the fair market
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value of the work. Fred. L. Worke, of Brooklyn, N.Y., marine 
superintendent of the owner of the ship, liad 19 years' connection 
with shipping, 10 years at sea, the greater part of that time as 
chief engineer, and 9 years as marine superintendent for two 
different companies, 5 years of the latter period I sing super
intendent of a general ship-repairing company. He examined 
the ship on her arrival in New York, in Keptemlier, 1917, in com
pany with ('apt. Barlow and two experts to whom I shall presently 
refer. The work done by plaintiff was gone over and examined 
in detail, and YYorke’s estimate of its value was around $23,500. 
James H. B. Mackenzie, of New York, consulting engineer and 
ship surveyor, who had been to sea for 7 years, part of the time as 
chief engineer, and who had lieen for 10 years in the employ of 
one of the biggest ship-repairing fini s of the United States, for 
5 years as outside foreman and for the last 5 years as assistant 
to the superintendent, and having a great deal to do with esti
mating for reiwir work, and for the last 0 years has lieen in business 
for himself as consulting engineer ami ship surveyor, exan ined 
the “Susquehanna" 2 or 3 days after her arrival in New York. 
Worke and (apt. Barlow wen* present and |M»int<*d out to him the 
repairs made in Montreal, and Mackenzie estimated the value 
of the work done by plaintiff at $25,000. When this estimate 
was made, this witness was not aware of the purpose for which the 
estimate was wanted. The work deserilied to this witness by 
Worke as having been done in Montreal is set out in a statement 
signed by the witness and filed as ex. D-5, and a comparison of the 
items contained in this statement with the plaintiff’s list of repairs 
filed as ex. P-5 shews that the two documents correspond as far 
as detailed description of the work is concerned, and for that work 
Mackenzie's first estimate was .$22,000, subsequently increased 
to $25,(MM). Charles K. Ross, of New York, naval architect, 
engineer and surveyor, who, since leaving the University of 
Pennsylvania in 1889, has Iwcn continuously employed in the ship 
construction and repair business, and who for some years has l>een 
in a consulting capacity associated with Frank S. Martin, of New 
York, chairman of the Board of Consulting Engineers and Survey 
of the United States Shipping Board, examined the “Susquehanna" 
in New York, in September, i917, and signetl defendant’s ex. D-5. 
The nature, kind and description of the work which he examined
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on this occasion was explained to him by Worke, ami his estimate 
of the value or market price of the work done in Montreal on the 
ship was 122,000, and he subsequently made a re-examination 
and a revised intimate of $25,000. When this estimate was made 
Ross hail no knowledge of what plaintiff was attempting to collect. 
Mackenzie and Ross have no connection whatever with the 
defendant or the owner of the ship; they were asked to examine 
the work done by the plaintiff and they gave their opinion as to 
its value after having seen and examined it. Unquestionably, 
these gentlemen were conqietent persons to express an opinion 
on the value of the repairs and the weight to lie attached to their 
testimony was in no way affected in t heir cross-examination.

As has already been |x»inted out, plaintiff at the reference 
liefore the registrar attempted to change the basis of its action 
and to establish the liability of the defendant on the basis of the 
cost of the work to the plaintiff plus a net profit of over 47% on 
such cost. In considering the cost of the repairs consideration 
must lx1 given to the cost of the material supplies! definitely 
ascertained and the direct lalxmr definitely ascertained, and a 
further sum necessarily indefinite in amount representing a pro
portion of the general exjx*nses of the company doing the work. 
In this case, plaintiff sought to add to the cost of the material, 
plus 5% added for handling charges, and the amount paid out for 
direct lalxmr a further item called overhead factor, 90% on lalxmr, 
and to the total so obtained added 47.3% for net profit. Miller, 
when asked to explain this overhead charge, stated: “The over
head covers all items which, according to our method of keeping 
our Ixxiks, are not directly charged to the cost of doing any particu
lar job. ” He then explains that other firms make up their over
head in a different manner according to their method of keeping 
their lxmks. The attempt to include in the bill against the defend
ant an overhead factor of 90% on lalxmr has intrixluced endless 
confusion and controversy in this case, and if it were necessary to 
digest the evidence relating to what properly constituted overhead 
cliarges a large mass of contradictory evidence would have to lie 
referred to.

The principal items of the overhead charge on which differences 
of opinion exist are: Work supervision, depreciation, liability 
insurance, administration expenses and interest. It was estai»-
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fished l adore the registrar and subsequently admitted by counsel 
for plaintiff that there were amounts exceeding 41% overcharged 
in connection with the item, of works supervision and liability 
insurance ; depreciation at the rate* of 50% per annum was charged 
on new' buildings of a substantial and jKTinanent character and 
fixed plant, without due regard to the reasonable life of the prop
erty; excessive amounts were charged for administration ex
penses and a large amount of interest on loans which, according 
to the most reliable evidence in the record, including an admission 
of one of plaintiff’s experts, dots not form part of the cost of the 
work and should not be included in overhead charges. The 
plaintiff’s repair shop is only a small part of the plant, and it is 
proved that, according to a schedule produced to defendant’s 
expert accountant when he examined the plaintiff’s Ixioks in its 
office, the repair shop overhead was 38%, and if the deductions 
which were proved at the reference were taken off, that percentage 
would be considerably reduced. The plaintiff’s plant is un
doubtedly well equipped from the point of view’ of buildings, 
machinery and management. The work on the “Susquehanna” 
was a comparatively small repair job. One of plaintiff’s experts, 
Commander Skantelbury, in speaking of the shipyard and the 
repairs in question, swore: “It is equipped for a navy yard and 
it is over-equipped for small work of that description. ” The 
impropriety of attempting to inflate the overhead charges against 
defendant for the work done because plaintiff’s yard was over
equipped for small work of that description must lx* apparent. 
The general result of the evidence on the items making up the 
overhead charge, in my opinion, shews that if this were a case 
where overhead charges should l>e taken into consideration, 
plaintiff has charged nearly twice as much for that item as the 
evidence justifies.

The plaintiff’s bill Indore the registrar include an item of 
47.3% net profit. It is important to l>ear in mind that Miller 
swore that the profit charged includes absolutely nothing for 
interference with other work, for war conditions or for any special 
or unusual purpwe. He claims only what he designated as 
normal profits under the climatic conditions in Montreal. Not
withstanding the stand so taken by plaintiff’s manager, counsel 
for plaintiff endeavoured to justify the large profit claimed bv
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evidence and argument, that men had to Ik* withdrawn from other 
work which was consequently delayed and that the country was 
at war, and therefore plaintiff was entitled to take advantage of 
these special circumstances in the form of higher charges than 
would be justified under normal conditions. Such contentions 
are entirely without force in face of the manager’s admission. 
It is proved that the numl>er of workmen employed in plaintiff's 
yard at the time the reference was heard was substantially the 
same as were employed when the repairs were made to the “Sus
quehanna.” It is quite true that repairs cannot Ik* carried on 
to the same extent in winter as in summer, but other work, no 
doubt <*quallv profitable to plaintiff, was under way in the winter 
season, engaging the services of sulwtantially an <*qual numlier 
of workmen. Commander Skantelbury swore that having regard 
to local conditions in Montreal, in his opinion, 30% would be a 
fair profit to add to the cost of the work, and then in answer to 
leading questions by plaintiff’s counsel, which should have l>een 
rejected on the objections made, permitted himself to Ik* led to 
state that having regard to conditions at the plaintiff's shipyard 
(and no doubt influenced by the fact that the yard was over
equipped for repair work) the account should have l>een for 
alxmt $80,000, and later mluced the |>ercentago of profit to alout 
60% on the cost. Such evidence is not reliable. Mr. Bonnymun 
was impresswl by the severity of the Canadian winter weather and 
put the percentage of profit at about 40% on the cost in order to 
enable plaintiff’s busim*ssto exist. He had no knowledge of summer 
conditions here or of the work done on the ship, and refused to 
state what the work was worth. It was proved that 7 other shij>s 
were under repair at plaintiff's yard while the work was under 
way on the “Susquehanna,” but plaintiff offered no evidence 
of the profit or overhead charged for such repairs. There is, 
however, evidence that within the year preceding the repairs on 
the “Susquehanna" plaintiff made varying charges on a number 
of other ships as follows: 40%, overhead on drifters, 45% against 
the Electrical Boat Co., 55% overhead and 10% profit to the 
British Admiralty for jolw on over 60 vessels for work done partly 
in the harbour and partly at plaintiff ’s yard, and 65% overhead 
on trawlers. Plaintiff ap|x*ars to have had different prices for 
different owners, and there was no uniformity of diarges to other
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ships so fur us hiii'Ii i luirgni were discloml. Counsel for plaintiff 
in l is factum or written argument before the registrar says in 
reference to the work ilone for the Adrtiiralty that “the allowance 
of 55'; for overhead an«l 10% profit practically gave the plaintiff 
a dear profit of ($5% upon the cost to it of the work.” Part of 
the plaintiff s work on the “Susquehanna” was done in the harlxmr 
More the ship reached the 8hipvard and to that extent the con
ditions en* similar to the work done for the Admiralty, and if 
plaintiff s claim for 90% overhead and over 47% profit were 
maintained, it is apparent plaintiff would make a most exorbitant 
profit on the job. None of these rates were disclosed to the 
owner of the “Susquehanna” before he entrusted his ship to the 
plaintiff. The manager of the plaintiff has sworn that as no 
price was fixed in advance hi* thought he was entitli*d to charge 
any price lie liked, pmvidi*d it was fair and reasonable. The 
burden was u|>on plaintiff to establish that its account repn-sented 
the fair market value of the repairs. If the cost were definitely 
ascertained a net profit of 10%, or at most I2^g% would have lieen 
fair and reasonable under the circumstances and in view of the 
evidence in the case. If the average of the overhead charges to 
others as just stated wen* added to the charges for lalxmr and a 
net profit of 121 / added to the cost of material, lalmiir and over
head so ascertained, the total would lie under $35,000, the 
approximate estimate given by the plaintiff's works manager-, and 
manager In-fore the work was undertaken.

This is an ordinary quantum meruit action, but plaintiff sought 
to change its nature on the reference and endeavoured to prove 
its case as if the action were bawd upon a contract to pay the cost 
of the repairs, plus a profit. The registrar proci-eded upon a 
wrong principle and granted the plaintiff everything that it asked 
on the reference. His report contains no finding on the fair 
market value of the work done and the materials supplii*!. The 
defemlant’s witni*aai‘s, Worke, Mackenzie and Ross, were com- 
petent witness*** within the rule laid down by Dr. Lushington. 
and the principle put forward bv plaintiff's counsel, to give an 
opinion on the value of the repairs. They had si*en the work ami 
examined it, ami, in my opinion, their evidence is the liest evidence 
on the value of the work done and the materials supplied. It is 
true their estimate was based on New York prices, but laliour at
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phuntiff’s yani was lower than in New York, and the defendant 
was willing to pay several thousand dollars more for the purpose* 
of avoiding the trouble and expense of protracte»d litigation. 
There is an item of $2,000 in the account for towage which is not 
disputed. The plaintiff’s estimate of $35,000 was well over the 
mark and exceeded the value of the repairs. I find that defendant’s 
offer was sufficient and the amount due to the plaintiff by defendant 
is 186,000.

Before the reference was applied for, the defendant, through 
its solicitors, filed an admission of liability for the work done and 
materials supplied, offered to settle for $35,000 in order to avoid 
further litigation, denied liability for any greater sum and notified 
plaintiff that if it persisted in its refusal to accept said sum defend
ant would ask for costs on the reference. The defendant had 
furnished a bond for $55,000 as security for the plaintiff’s claim 
and, under the circumstances, there was no necessity for a tender 
or payment in court, and the costs of the reference should have 
been avoided. The defendant is therefore entitled to the costs 
of the reference, The Reading (1908), 77 L.J. Adm. 71.

There will tie judgment for the plaintiff for $35,000, with 
costs up to the filing of the admission of liability, and the defend
ant’s offer to pay that amount, the plaintiff will have to pay the 
defendant the costs of the motion for the reference, the costs 
of the reference and of the present motion to vary the registrar’s 
report and the report will lie varied accordingly.

Judgment accordingly.

Re LAND REGISTRY ACT; Re BLANCHARD AND MORGAN.

British Columbia Supreme Court, Macdonald, J. January 9, 1919.

Wilis (§ III G—120)—Real property—Absolute devise to two persons 
equally—Subsequent clause restricting—Interpretation— 
Absolute estate—Registration of title.

In construing a will, its entire contents and the circumstances existing 
at the time of its execution must be considered, and an endeavour made 
to carry out the intention of the testator. A clause “to have full use of 
the house and land, to reside in or let as he thinks fit until the year 1917, 
when the property must be sold at latest, or earlier if the amount of not 
less than $8,000 can be realized,” following an absolute disposition pre
viously made to the same party in equal shares with another, held not to 
affect the absolute disposition previously made, and that the parlies were 
entitled to be registered as absolute owners without any limitation.

Appeal from a refusal of the registrar-general to register certain 
devisees under a will as absolute owners of the property devised.
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Harold Robertson, for Blanchard and Morgan; Registrar- 
General in person.

Macdonald, J.: -By lier will, dated June 18, 1913, Emma 
Wylie “bequeathed” to her friend and manager, Edward Norris 
Blanchard, and to her niece, Annie Mabel Morgan, in equal 
share's, property described as the east half of lot nineteen (19), 
map 180, Lake Hill Estate, Victoria, B.C. Mrs. Wylie was killed 
in the torpedoing of the “Lusitania” on May 7, 1915. Her will 
was duly probated and an application was made to register Mr. 
Blanchard and Miss Morgan as absolute owners of the property. 
The registrar-general has refused the application in such form, 
and would only allow' registration with the reservation that the 
property was held by such parties in trust. It is sought to reverse 
his decision in this respect. The ground taken by the registrar is, 
that the following words in the will removed what might other
wise have l)een an absolute disposition of the property in favour 
of the pallies, viz. :—

Edward Norris Blanchard to have full use of house and land to reside in 
or let as he thinks fit until the year 1917, when the property must be sold at 
latest or earlier if the amount of not less than eight thousand ($8,000) dollars 
can be realised.

This is a peculiar proviso and seems to indicate that the 
testatrix was satisfied that she would die before the year 1917. 
Otherwise it would be ineffective. It is difficult to determine 
what either she or the conveyancer had in irind, in thus controlling 
the use of the property. It n ay have l>een simply a precaution 
limiting the occupation of Mr. Blanchard and thus benefit ting 
Miss Morgan. It is contended, however, that the result is that 
the parties are only trustees of the property. It is pointed out 
that at the close of the will, any residue is to be divided amongst 
the great-nieces and nehpews of the testatrix who are alive at her 
death. She appointed P. Morgan and Edward Norris Blanchard 
as her executors.

In construing the will, I am required to consider its entire 
contents, so as to give it full effect. I should also endeavour, if 
possible, to carry out the intention of the testatrix. In taking 
this course. I must bear in mind that the nature of the will must 
be interpreted “according to its proper acceptation, or with as 
near an approach to that acceptation us the context of the instru
ment, and the state of the circumstances existing at the time of
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its execution, wil admit of.” Mrs. Wylie seems to have been 
possessed of various stocks and shares and the gross value of her 
estate was fixed at £0,535. She gave various specific legacies and, 
even after these had been paid, there would l)e considerable 
residue of her personalty to be divided amongst her great-nieces 
and nephews. I can assume that the testatrix had some good 
reason in referring in the commencement of her will to her manager 
and her niece». Did she intend, by thus singling them out for her 
first consideration, to simply name them as trustees, for her great- 
nieces and nephews? This would seem unlikely and would not 
be a mark of favour, but rather the contrary. It would be imposing 
a responsibility tin two persons, one of whom was resident in 
England. Then again, as indicating her desire to give property 
to one of these parties, I find the succeeding clause in the will 
reads as follows:—

In addition to the above property I bequeath the sum of two hundred pounds 
(£200) to Edward Norris Blanchard and the use of furniture, horses, rigs and 
stock until he sells all, the money from sale of furniture, horses, rigs and stock 
to go to my estate.

The ordinary plain reading of this bequest would indicate that 
the testatrix entertained the belief that she had already, by her 
Mill, bequeathed property to Mr. Blanchard and was making him 
an additional gift, with the use of some property until it was 
disposed of. A further strong point, in favour of the conclusion 
that Mrs. Wylie gave the land absolutely, and not to lx» held in 
trust, arises not only from the wording of the will, but from the 
fact that if Miss Morgan, her neice, Mere simply to lx» a trustee, 
she Mould obtain no benefit whatever under the will. One trustee 
resident in the province would, if so intended, have lx»en sufficient, 
and the mention of Miss Morgan’s name Mould be Mithout any 
apparent aim or object, unless she Mas to become really possessed 
of part of the property of the testatrix. She Mould not even t)e 
in as good a position as the great-nieces, Mho Mere to share in a 
division of what M’ould be, irrespective of the real estate, a sub
stantial residue of the estate. So I do not think the provision as 
to the use of the house and land, which is the sole basis for the 
contention as to trusteeship, controls or limits the previous 
portion of the will. In my opinion, Mrs. Wylie intended to give 
the property in question to Mr. Blanchard and Miss Morgan in 
equal shares absolutely. In coming to a conclusion, as to the
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interpretation of this portion of the will, I have followed the 
principle, referred to by Buckley, J., in Kirby-Smith v. Parnell, 
[1903] 1 Ch. 483. at 489, 72 L.J.Ch. 408, at 470, as follows: “I 
ought to read the whole of the will and from it ascertain the 
testator’s intention.” 1 have endeavoured not to speculate on 
what the testatrix might have intended to do hut endeavoured to 
carry out her intention as far as the words of the will will permit. 
I have sought to ascertain “what she wished by interpreting what 
she said,” vid. Rolfe, B., in drover v. Burningham (1850), 5 Ex. 
184, at 193-4, 155 E.R. 79. There should be an order directing 
the registrar to register the property alwolutely in the name of 
the applicants without any limitation.

Judgment accordingly.

AMERICAN SHEET AND TIN PLATE Co. v. PITTSBURGH 
PERFECT FENCE Co.

Exchequer Court of Canada, Cassels, J. October tS, 1918.

Trade mark (6 VI—30)—Specific trade mark—Registration—Resem
blance TO EXISTING MARK—MANUFACTURED ARTICLES DISSIMILAR.

In an application for the registration of a specific trade mark, where 
the resemblance to an existing registered trade mark is not sufficient to 
cause deception, registration should be granted.

(See annotations 2 D.L.R. 380, 31 D.L.R. 002, 35 D.L.R. 519, 37 
D.L.R. 234.1

Petition for an order directing the registration of a trade 
mark.

Peers Davidson, K.C., for petitioners; F. II. Chrysler, K.C., 
for respondent.

Cassels, J.:—The petitioners ask for an order directing the 
registration in the trade mark register of the Department of Agri
culture, Ottawa, of a trade mark claimed to be their property.

The trade mark in question consists in the outline of a key
stone twaring across the face of the same and extending at each 
side the word “Keystone,” and above this symbol an ellipse of 
broken lines surrounded by the words “American Sheet and Tin 
Plate Co.—Trade Mark.”

The drawing of the said trade mark is shewn in the application 
marked ex. 1, on the application before me. The regisirar refused 
the application on the ground that representations of the key
stone had already been registered in favour of the Pittsburgh 
Perfect Fence Co. Ltd., and Henry Disston & Sons, Inc.
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Notices as required by the statute were duly served upon the 
Pittsburgh Perfect Fence Co., and also upon Henry Disston & 
Sons. The Pittsburgh Perfect Fence Co. appeared in opposition 
to the petition. Henry Disston & Sons entered no appearance, 
but allowed the n atter to go by default.

The case was tried before n e on Septenilier 13 last, and at the 
request of counsel for the petitioners, the hearing was adjourned, 
written arguments to be furnished by counsel.

Argun ents have been filed on the part of the petitioners, and 
also on the part of the respondents, and I irav state that the 
arguments of both counsel are con mendable for the clearness with 
which their respective views are stated. Counsel have selected 
certain authorities which shew the principles which would govern 
any applications of this nature, and I have myself refrained from 
multiplying citations. It is easy to multiply authorities in trade 
mark and patent cases by the thousand, but in my view nothing 
is gained by so doing.

After the best consideration I can give to the case, I am of 
opinion that there is no reason why the petitioners should not be 
entitled to registration of their trade mark. What they ask is 
that their registration should be for a specific trade mark, as being 
representative of steel sheets and plates of rolled soft steel, not 
tool or crucible steel. It has to be borne in mind at the threshold 
of the case that there is no application on the part of the petitioners 
to register as their trade mark the word “Keystone” by itself.

The first ground of objection by the Pittsburgh Perfect Fence 
Co. is to the effect that on May 27, 1904, they registered in the 
Department of Agriculture a specific trade mark consisting of a 
keystone with the words “Pittsburgh Perfect” and the initials of 
the company’s name, viz., “P.P.F.Co.” Such drawing is set out 
in the statement of objections on behalf of the Pittsburgh Perfect 
Fence Co. filed in this court.

It is conceded that since the year 1913, the petitioners in this 
case have continuously used their trade mark on goods manufac
tured and sold by them, and have built up a large business in the 
manufacture and sale of sheets and plates of rolled soft steel, not 
tool or crucible steel.

It is also conceded that the respondents, the Pittsburgh Perfect 
Fence Co. have never manufactured or placed upon the market
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goods of :i class siirilar to those manufactured and sold by the 
petitioners in this case.

It must also be kept clearly in mind that the respondents in 
noway claim as a trade mark the word “Keystone” or the symlxil 
of a keystone by itself. Their trade mark lias a keystone, but in 
combination with other symbols described in their application. 
Not merely have they never used their trade mark on materials of 
a similar class to those1 manufactured and sold by the present 
petitioners, but I do not think, notwithstanding the argument on 
their behalf, that they ever conten plated or intended to manu
facture or to sell steel sheets similar to those manufactured and 
sold by the petitioners.

I think there is a great deal of force in Mr. Davidson's refer
ence to the charter incorporating the Pittsburgh Perfect Fence 
Con pany, Limited. That charter is dated November 13, 1903. 
It incorporates the corporation with the corporate name of the 
Pittsburgh Perfect Fence Company, Limited. They are created 
a corporation for the purposes and objects following, that is to 
say:—

To construct and erect fences of every nature and description, and for 
the said purpose, to manufacture, produce, buy, sell and trade and deal in 
iron, steel, wire and other metals of every description and all products and 
articles made therefrom.

It is not necessary to deal with the intricate question, so often 
lately discussed, as to whether or not, considering the limited pur
poses for which the company was incorporated, they could never
theless embark in the general business of manufacture. The 
latest case that I have had the pleasure of reading, and one very 
instructive, is that of Edwards v. Blackvtore (1918), 42 D.L.U. 280, 
42 O.L.R. 105, decided by the Appellate Division of Ontario.

At present I merely refer to the fact that from the time of their 
incorporation, namely, November 13, 1903, down to the present 
time, they have never manufactured the class of goods so exten
sively dealt in by the present petitioners; and, moreover, the 
purpose of their incorporation was to construct and erect fences, 
and for that purpose to deal in the articles mentioned.

As I have pointed out, there has been no claim put forward 
upon the part of the Pittsburgh Perfect Fence Co. that the word 
“Keystone” forms their trade mark; and this is further empha-
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sized by the fact that on December 30, 1913 (ex. 5) a consent was 
given to Henry Disston & Sons, in which they state that:—

We can see no possibility of our being hamjwred on account of Henry 
Disston & Sons, Incor|>orated, having the keystone registered as their trade 
mark in Canada on the articles below enumerated, 
naming these articles. Henry Disston & Sons have never, accord
ing to the evidence, used the word “Keystone” by itself as their 
trade mark, but always in combination; anti they have only 
manufactured the articles referred to in their application for a 
trade mark, a class of articles entirely dissimilar to the articles 
manufactured and sold by the petitioners.

There is no suggestion of any fraudulent intention on the part 
of the petitioners to steal the trade of the- respondents, nor could 
it lie possible under the circumstances of this case that such con
tention could reasonably be put forward.

There is no similarity between the trade mark of the peti
tioners and the trade mark of the Pittsburgh Perfect Fence Co. 
From the year 1913 to the present time the petitioners have l>een 
using their trade mark without any objection on the part of the 
Pittsburgh Perfect Fence Co. or any other person. This is not a 
case of “passing off.”

Our Trade Mark Act, c. 71 R.S.C., as it has been stated, differs 
in a great many respects from the English Trade Mark Acts. It 
provides by s. 5 that:—

All marks, names, labels, brands, packages or other business devices, 
which are adopted for use by any person in his trade, business, occupation 
or calling for the purpose of distinguishing any manufacture, product or 
article of any description manufactured, produced, compounded, packed or 
offered for sale by him, applied in any manner whatever either to such manu
facture, product or article, or to any package, parcel, case, box or other vessel 
or receptacle of any description whatsoever containing the same, shall, for 
the purposes of this Act, be considered and known as trade marks.

S. 11, however, which roads as follows:—
The Minister may refuse to register any trade mark—(a) if he is not 

satisfied that the applicant is undoubtedly entitled to the exclusive use of 
such trade mark ;

(ib) If the trade mark proposed for registration is identical with or 
resembles a trade mark already registered;

(c) If it appears that the trade mark is calculated to deceive or mislead 
the public;

(d) If the trade mark contains any immorality or scandalous figure;
(e) If the so-called trade mark does not contain the essentials necessary 

to constitute a trade mark, properly speaking; 
limits the application of the Act.



44 D.L.R.| Dominion Law Rrpobtb. 735

I cannot do better than quote from the language of the late 
Lord Macuaghten, in the case of Standard Ideal Co. v. Standard 
Sanitary Manufacturing Co., [1911] A.(\ p. 84. Ilia Lordship gave 
the decision of the Board, and is reported as follows :—

On the question as to the validity of the alleged trade mark, their Lord
ships are compelled to differ from the Court of King’s Bench. The Canadian 
Trade Murk and De ign Act (1879), (42 Viet., c. 22), requires trade marks to 
l>e registered. It does not, however, contain a definition of trade marks 
capable of registration. It provides that “AH marks, names, labels, brands, 
packages or other business devices, which are adopted for use by any jjerson 
in his trade, business, occupation or calling for the purpose of distinguishing 
any manufacture, product or article of any description manufactured, pro
duced, compounded, packed or offered for sale by him applied in any manner 
whatever, either to such manufacture, product or article, or to any package, 
parcel, case, box or other vessel, or receptacle of any description whatsoever 
containing the same, shall for the purposes of this Act be considered and 
known as trade marks.”

The Act, however, declares that the Minister may refuse to register any 
trade mark “if the so-called trade mark does not contain the essentials neces
sary to constitute a tride mark, properly speaking.”

The Act does not define or explain the essentials of a trade mark, nor does 
it provide for taking ofT the register an alleged trade mark which does not 
contain the requisite essentials. In applying the Act the Courts in Canada 
appear to consider themselves bound or guided mainly by the English law 
of trade marks and the decisions of the courts ' the United Kingdom.

A case that to my mind has consit. able bearing on the case 
before me, is the case of lie Hagots, Hutton A’ Co.'s Trade Mark, 
[1916] 2 Ch. 103. This was a case in which a decision of 
Neville, J., was reversed by the Court of Appeal. The judgment 
in appeal is reported in L.R. 2 Ch. D. 103. The application there 
was on the part of Bagots Limited, for the registration for gin of a 
trade mark comprising the picture of a cat in I toots. The allega
tion made by the opponents to the registration was that the pro
posed trade mark would lie calculated to deceive by reason of the 
fact that in some eastern countries a certain gin manufactured by 
the opposers had become known as “Cat Gin.” It would appear 
that the device of a cat was common to the gin trade. In the case 
before me the symbol of a keystone by itself or in combination 
with other words is also common. However, their Ixirdships 
reversed the decision in the court below and ordered registration 
of the trade mark. There was an appeal taken to the House of 
Lords. The case in appeal is reported in [1916] 2 A.C. 382. The 
appellants contended that their goods had become known in the 
United Kingdom, and in the markets of the world, by the name of
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“Cat Brand,” and that the trade mark which the respondents 
were seeking to register svas calculated to cause the goods bearing 
the same to In1 described as “Cat Brand” goods, and to be passed 
off as and for the appellants’ goods.

At i). 387 the Lord Chancellor state's that in this case the 
apiM-llants seek to prevent registration of a trade mark which the 
respondents have used in this country for at least 17 years, upon 
the ground that if registered it would be calculated to deceive. 
He states that:—

So far as the probability that deception owing to the resemblance of the 
two marks could occur, it is sufficient to say that a mere glance is sufficient 
to dispel any such apprehension.
I think the same language might lx? used in the case before me.

Lord Loreburn, at p. 392, states: “It was not calculated to 
deceive anyone in the United Kingdom.”

At p. 393, Lord Haldane’s reasons are set out, and he states:—
The apiwllants’ trade mark is not a cat, but a eat on a barrel, and the 

appellation of their brands ought properly to be “Cat and Barrel” brands, 
and not “Cat ” brands. To the more general appellation they are not entitled,

As I have pointed out, the Pittsburgh Perfect Fence Co. are 
not entitled to the trade mark “Keystone,” but to this word in 
combination with other words, and symbols, and I fail to see how 
any person could l>e deceived by the use by these petitioners of 
their trade mark.

If, hereafter, any fraud is attempted by the petitioners, there 
is a remedy in the courts. I do not myself apprehend that such 
an action will ever arise. I think the application of the petitioners 
should be allowed, and the order made directing the registration.

The petitioners have asked that the registration should l>e 
rectified by limiting the trade mark of the Pittsburgh Perfect 
Fence Co. and the Henry Disston & Sons, so as to confine their 
trade mark to a specific trade mark for the particular goods manu
factured by them, and excluding therefrom the goods manufac
tured by the present petitioners. I do not think that this relief is 
necessary.

Under the circumstances of the case I think that no costs to 
any party should be allowed, but each party bear their owrn costs.

Petition granted.
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SCOTT v. HARRIS.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Berk and 

Hyndman, JJ. December 15, 1918.

Malicious prosecution (§ II B—17)—Malice in fact must be proved— 
Not i.eoal malice.

The malice which a plaintiff in an action for malicious prosecution
has to prove is not malice in its legal sense, but malice in fact, malus
animus, indicating that the defendant was actuated either by spite or
ill-will against the plaintiff.

[See annotation 14 D.L.R. 817.]

Appeal by defendant from a judgment of Walsh. J., in an 
action for malicious prosecution. Reversed.

C. F. Harris, for appellant; 1). //. Elton, for respondent.
Harvey, C.J.:—This is an appeal from a judgment directed 

by Walsh, J., upon the verdict of a jury. The action was one of 
malicious prosecution.

In the conduct of the trial the trial judge first submitted the 
evidence to the jury for the purpose of deciding the question of 
reasonable and probable cause, and upon their finding he held 
that there was a want of reasonable and probable cause. He then 
directed them on the subject of malice, upon which they brought 
in the following verdict:—

There was no |iersonal malice or spite proven or indicated but in our 
opinion the defendant did not take all necessary steps to ascertain from Mr. 
Scott the ownership of the heifer before taking proceedings.

To that extent, in our opinion, malice from a legal standpoint has been 
shewn.

They assessed the damages at SI,700.
Upon that verdict, judgment for the plaintiff for $1,700 and 

costs was directed.
In 19 Hals., p. 079, it is stated that :—
The malice which a plaintiff in an action for malicious prosecution . . .

has to prove is not malice in its legal sense . . . but malice in fact malus 
animus indicating that the defendant was actuated either by spite or ill-will 
against the plaintiff or by indirect or improper motives.

It is contended by the defendant that, what the jury found 
was only malice in its legal sense and not malice in fact, and that 
they found an absence of malice in fact, and, consequently, he is 
entitled to judgment on the verdict.

In Cox v. English Scottish, etc., Hank, [1905] A.C. 108, Lord 
Davey, in delivering the judgment of the Judicial Committee, 
said, at p. 170:—

The principles applicable in these cases have been laid down for the 
English courts in the case of Abrath v. North Eastern Ry. Co. (1883), 11
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Q.B.D. 440, in which Bowen, L.J., said (p. 455), “in an action for malicious 
prosecution the plaintiff has to prove, first, that he was innocent and that his 
innocence was pronounced by the tribunal before which the accusation was 
made; secondly, that there was a want of reasonable and probable cause for 
the prosecution . . . and lastly, that the proceedings of which he com
plains, were initiated in a malicious spirit, that is, from an indirect and 
improiier motive, and not in furtherance of justice.”

The summing up of Caw, J., the trial judge, in the Abrath case 
was questioned, and the ease went to the House of Lords, where, 
as well as in the Court of Appeal, it was approved. On p. 444 it 
is stated that he concluded his summing up its follows

The questions which I ask you are these:—(1) Did the defendants take 
reasonable care to inform themselves of the true state of the case? (2) Did 
they honestly believe the case which they laid before the magistrates? If 
both questions arc answered in the affirmative, that they did take reasonable 
care and they honestly believed the case they laid before the magistrates, that 
is a verdict for the defendants, because please bear in mind that it is for the 
plaintiff to prove they did not. Then if either question is answered in the 
negative, that is, if the defendants did not take reasonable care or if they did 
not honestly believe the case which they laid before the magistrates, then 
you must ask yourselves this further question, were the defendants actuated 
by any indirect motive in preferring this charge? If they were not, then 
again your verdict must be for the defendants. If they were, then you must 
find your verdict for the plaintiff, and, then in that case, you must ask your
selves what damages you give.

The first two questions deal with the facts constituting reason
able and probable cause, the third with the state of mind of the 
defendant constituting malice.

In a later case of Hrou'n v. Hatrkes, [1891] 2 Q.B. 718, ques
tions in almost the exact tenrs of those submitted in the Abrath 
case were submitted, the first lieing answered in the negative and 
the other two in the affirmative. On these answers a verdict was 
entered for the plaintiff, which was set aside on appeal. The 
principle of the decision is stated in the head-note as follows:

By the Court of Ap|>eal affirming the judgment of Cave, J., that, although 
the absence of reasonable and probable cause is some evidence from which 
malice may be inferred, the jury, by their finding as to the honest belief of 
the defendant had negatived any inference which depended solely on such 
evidence; and that in the absence of any other evidence of indirect motive, 
the finding of the jury that the defendant was actuated by malice could not 
be supported.

Cave, J., at p. 722, says:—
Now, malice in its widest and vaguest sense, has been said to mean any 

wrong or indirect motive; and malice can be proved cither by shewing what 
the motive was and that it was wrong, or by shewing that the circumstances 
were such that the prosecution can only be accounted for by imputing some
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wrong or indirect motive to the prosecutor (and again) he (*>., the defendant 
as prosecutor) may also have been hasty, both in his conclusion that the 
plaintiff was guilty and in his proceedings; but hastiness in his conclusion as 
to the plaintiff’s gui.t, although it may account for his coming to a wrong 
conclusion, does not shew the presence of any indirect motive.

And on p. 723, he says:—
Of course there may be such plain want of reasonable and probable 

cause that the jury may come to the conclusion that the prosecutor could not 
honestly have believed in the charge he made and in that case want of reason
able and probable cause is evidence of malice. But 1 am not prepared to 
assent to the proposition that, where there i« want of reasonable and probable 
cause the jury may always find malice, no matter what the circumstances 
may be.

In the Court of Appeal, Kay, L.J., at p. 728, says:—
It was assumed by the House of Lords in Linter v. Perryman (1870), 

L.K. 4 H.L. 521, that if circumstances of suspicion exist which might readily 
have been explained by proper enquiry, and no enquiry is made, that is some 
evidence of want of reasonable and probable cause. . . . As I understand 
the argument for the plaintiff it was said that the evidence to prove malice 
was that the defendant did not make proper enquiry as to the facts of the case. 
If that is all, and if that evidence is sufficient, the result would be that the 
finding of the first question put to the jury, that the defendant did not take 
proper care to enquire into the facts of the case, would, without more, deter
mine the action in favour of the plaintiff. That cannot be so.

In it later case, Watson v. Smith, [1899] 15 T.L.R. 473, the 
Court of Appeal, differently constituted, expressed much the same 
views. A. L. Smith, L.J., is reported us follows:—

Assuming absence of reasonable and probable cause had been made out, 
the plaintiff had still to prove malice in the defendant. The jury in the 
present case had found that the defendant had an honest belief in the guilt 
of the plaintiff. It seemed clear to him that the jury, by that finding, had 
negatived malice.

From the authorities quoted, it seen s perfectly clear that 
absence of reasonable and probable cause is some evidence from 
which malice may lx? inferred, but that it is something entirely 
distinct and different. The latter is entirely a state of mind; the 
former is at least partly an extraneous condition arising by mason 
of the non-existence of certain facts. The verdict in the present 
case to my mind quite clearly confuses one of the elements of the 
former with and substitutes it for the latter.

The making of enquiry, as the cases shew, is something to be 
considered in determining the existence of reasonable cause, but 
it is certainly not a state of mind, as the malice which is necessary 
to support an action of malicious prosecution is.

If it l>e argued that the jury meant that they inferred malice
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quoted, such an inferenre could not lx- drawn, the fact is that the 
jury have negatived that by finding that there was no personal 
malice or spite.

Harvey, C.J.
I ran come to no other conclusion from the verdict than that 

the jury-, while honestly finding that there was no actual malice, 
thought then- ought to be protection against prosecutions insti
tuted without reasonable enquiries in all ruses. But that is not 
the law and the jury cannot make it so. There is no doubt that 
if a person honestly lx-lieving in the guilt of another and desiring 
only the enforcement of the law, lays a charge without making 
any enquiry whatever, he is not liable to an action, even though 
the result of enquiries would have shewn him his mistake.

Most persons, however, do not act so, but if they did the legis
lature might deem it in the public interest to alter the law.

I think the appeal should be allowed with costs and the action 
dismissed with costs.

Bwk.J.
HynUman, J.

Stuaht, J., being absent, took no part in the judgment.
Beck and Hyndman, JJ., concurred with Harvey, C.J.

Appeal allowed.

CAN. GINGRÀS v. THE KING.

Ex. C. Exchequer Court of Canada, Audette, J. November 27, 1918.

Estoppel (§ II—20)—Railways—Negligence—Employees’ relief fund 
—Temporary employee—Contract of service.

An agreement by a temporary employee of the Intercolonial Railway, 
as a condition to his employment, to become a member of the Temporary 
Employees’ Relief and Insurance Association and to accept the benefits 
provided by its rules and regulations in lieu of all claim for personal 
injury, is perfectly valid and a bar to his action against the Crown for 
injuries sustained in the course of employment. By accepting the bene
fits, he is estopped from setting up any claim inconsistent with those 
rules and regulations.

[Miller v. (band Trunk R. Co., [1906] A.C. 187, and Saindon v. The 
King (1914), 15 Can. Ex. 305, distinguished; Conrod v. The King (1914), 
49 Can. S.C.R. 577, followed; Toronto Power Co. v. Paskwan (1915), 
22 D.L.R. 340, referred to.)

Statement Petition of Right to recover damages for personal injuries to 
an employee of the Intercolonial Railway.

Audette, J.

Alleyn Taschereau, K.C., for suppliant; E. Uelly, fur respondent. 
Audette, J.:—The suppliant, by his petition of right, seeks to 

recover damages in the sum of $3,000 for Ixxlily injuries sustained
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by him and which ho alleges resulted from the negligence of the 
Crown’s servants.

On the morning of July 31, 1916, between the hours of 10 and 
11, the suppliant was engaged, in the Intercolonial Railway yard, 
at I-evis, P.Q., on the government coal plant, or crane trestle, in 
loading railway cars, I y n cans of coal chutes handled by him, 
while he was standing on the platform marked “passerelle” on 
plan ex. “E.” His work consisted in opening the fly-gate, under
neath the bin, by means of a lever pulled by hand, and to lower 
or raise the coal chutes, as from time to time required to fill the 
cars. The coal chute was so raised and lowered by n eans of a 
wire attached to the chute and worked on a pulley which he con
trolled by moving up and down, by means of a rope, the weight 
which appears on the plan and placed above the platform and so 
working alongside of wooden stringers of 12 x 12-inch.

In the course of one of these operations the nut, attached to 
the bolt holding together the two pieces of the pulley, having 
become loose, flew off, the pulley opened and the sheave fell upon 
the suppliant's head, and his hand becoming entangled in the 
rope, he was thereby lifted from the ground, having been felled 
by the sheave, remaining suspended on tip-toe upon the plat
form. Toronto Power Co. v. Paskwan, 22 D.L.R. 340, [1915] A.C. 
734.

As a result of the accident he suffered much pain, a cut on the 
head, a fracture of the little finger of the right hand. Finally, 
gangrene having set in, the little finger had to be amputated, and 
he now remains with a crippled hand and without this finger. 
He was 59 years of age at the time of the accident, and he declares, 
being hardly able to work, earning now weekly from about a year 
after the accident, but a few dollars.

The Crown has paid all hospital and medical cares and charges 
occasioned by the accident.

In the view I take of the case, it becomes unnecessary to go 
into further details of the accident and the cause which 
occasioned it.

To this claim for damages the Crown, inter alia, sets up the 
plea that, the suppliant l>eing a mendier of the I.C. R. Employees' 
Relief and Insurance Association, it is relieved, by the rules and 
regulations of that association, and by the suppliant's agreement
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on becoming a memlier thereof, of all liability for the claim now 
made.

Under the evidence, and the admission of facts filed of record, 
1 find the suppliant, at the time he entered the employ of the Inter
colonial Kailway, must have signed a document called form 40, 
and similar to ex. “B” filed herein, and especially that he was 
given a booklet (similar to ex. “A") intituled “Intercolonial and 
Prince Edward Island Railways Employees’ Relief and Insurance’ 
Association—Rules for the Guidance of the Temporary Employees 
Accident Fund.”

He has been given this Ixioklet containing the rules of this 
insurance association for the temporary employees of the Inter
colonial Railway, and he has consented to l>e bound thereby, as a 
condition to his employment, and to abide by the rules and regu
lations of the association.

Furthermore, the suppliant, at different dates subsequent to 
the accident, and in compliance with the rules and regulations of 
the insurance association, was paid and he received weekly allow
ance's for which he duly gave acknowledgment.

The rules ami regulations of the association contain the fol
lowing provisions:—

The object of the Temporary Employees’ Accident Fund shall be to 
provide relief to its members while they are suffering from bodily injury, and 
in case of death by accident, to provide a sum of money for the benefit of the 
family or relatives of deceased members; all payments being made subject 
to the constitution, rules and regulations of the Intercolonial and Prince 
Edward Island Railways Employees' Relief and Insurance Association from 
time to time in force.

Rule 3.—In consideration of the contribution of the Railway Department 
to the association, the constitution, rules and regulations, and future amend
ments thereto, shall be subject to the approval of the chief superintendent 
and the railway department shall be relieved of all claims for compensation 
for injury or death of any member.

Having said so much, it becomes unnecessary to express any 
opinion as to whether or not the suppliant’s claim could have been 
sustained on the ground of negligence. The agreement (exs. A 
and B) entered into by the suppliant, whereby he became a mem
ber of the insurance society and consented to be bound by its 
rules, was a part of a contract of service which it was competent 
for him to enter into. And this contract is an answer and a bar 
to this action, for the restrictive rules are such as an insurance 
society might reasonably make for the protection of their funds,
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and the contract as a whole was to a large extent for the lienefit 
of the suppliant and landing upon him. Clements v. London and 
North Western R. Co., (1894) 2 Q.B. 482.

Such contract of service is perfectly valid and is not against 
policy, Griffiths v. Karl of Dudley (1882), 9 Q.B. 357, and 

in the absence of any legislation to the contrary, as with respect 
to the Quebec Workmen's Compensation Act, 9 Edw. VII., e. (>(>, 
s. 19; art. 7339. R.S.Q.. 1909, any arrangement made before or 
after the accident would seem perfectly valid. Sachet, Legislation 
sur les Accidents du Travail, vol. 2, pp. 209 et seq.

The present case is in no way affected by the decisions in the 
case of Miller v. Grand Trunk R. Co., [1900] A.C. 187, and Saindon 
v. The King (1914), 15 Can. Ex. 305, because in those two cases 
the question at issue was with respect to a permanent employee 
where the moneys ami compensation due him, under the rules 
and regulations of the insurance company, were not taken from 
the funds toward which the Government or the Crown were con
tributing. It is otherwise in the case of a temporary employee, 
and 1 regret to come to the conclusion, following the decision in 
Conrod v. The King (1914), 49 Can. 8.C.U. 577, that the sup
pliant’s claim is absolutely barred by the condition of his engage
ment with the Intercolonial Railway. See also Gagnon v. The 
King (1917), 41 D.L.R. 493, 17 Can. Ex. 301.

Furthermore, the suppliant having accepted the weekly sick 
allowance and given the receipt therefor in the manner alwive 
mentioned, he “is estopped from setting up any claim incon
sistent with those rules and regulations, and, therefore, precluded 
from maintaining this action.” Per Sir Charles Fitzpatrick— 
Conrod v. The King, supra.

Therefore, the suppliant is not entitled to the relief sought by 
his petition of right. Petition dismissed.

HINGLEY v. LYNDS.

Nova Scotia Supreme Court, Harris, C.J., Russell, Longley and Dr ys dale, JJ., 
Ritchie, E.J., and Mellish, J. December 21, 1918.

Timber (§ I—1)—Agreement to sell “cullingb”—Sale of goods—Sub
sequent SALE OF LAND—TERMINATION OF FIRST AGREEMENT.

An oral agreement to sell the “callings” of his land is a sale of goods 
within the meaning of the Sale of Goods Act (N.S. Acts, 1910, c. 1); it 
does not give the purchaser an interest in the land although the trees do 
not become “goods” until severed from the soil. The purchaser has a 
legal right as against the vendor to enter upon the land for the purpose

(’AN.

Ex. C. 

Gingras 

The King.

Audette, J.

N. S.

s. c.

8



741 Dominion Law Reports. [44 D.L.R.

N. S.

8.C. 
Hinoley

Statement.

Ri ill, J.

of cutting and carrying away the t imber, but on a Hale of the land to 
another the uncut timber nasses under the deed; the prior contract 
cannot be enforced to the detriment of the purchaser of the land, and 
becomes impossible of i>erformance.

[Marshall v. Green (1875), 1 C.P.D. 35; Jones v. Tankerville, [1909] 
2 Ch. 440, referred tod

Appeal from the judgment of Chisholm, J., in favour of plain
tiff in an action claiming damages for entering upon plaintiffs 
land and cutting and removing timber therefrom. Affirmed by 
an equal division.

F. L. Milner, K.C., and IF. Ferguson, for appellant; G. H. 
Vernon, K.C., for respondent.

Russell, J.:—The plaintiff is the sister of Orion Hingley, who 
conveyed to her a lot of land by deed dated June 15, 1917, 
recorded in the registry of deeds July 9, 1917. The land had l>een 
lumbered over and in October, 1916, before the conveyance of the 
land to the plaintiff, the owner had sold the cullings, that is, the 
remaining standing trees, to the defendant for $25. Until the 
case of Marshall v. Green, 1 C.P.D. 35, was decided, this, I think, 
would have been held to lie the sale of an interest in land, and 
would have come within the so-called fourth section of the Statute 
of Frauds, being s. 4 of the original statute of Charles II. Even 
assuming Marshall v. Green to have been well decided, of which 
there is more than a fair doubt, this case is distinguishable, and I 
think it would be governed by the later case of Lavery v. Pursell 
(1888), 39 Ch. D. 508. Under the authority of that case I should 
hold that the contract was one for an interest in land. As such it 
was not void, but merely unenforceable by action, and the Statute 
of Frauds has nothing to say alxiut the matter because the pur
chaser is not seeking to enforce it by action. He is simply enter
ing upon the land under his implied if not express, and in either 
case irrevocable, license to cut down and remove his property.

The plaintiff is forbidding him to remove it because she thinks 
that the contract gave the defendant the right to only 15,000 ft. 
of the timber, but the trial judge has found that defendant was to 
have the whole of the cullings and his finding is not attacked. The 
plaintiff could only get by her deed what the grantor had, and 
would have to take the land with all incumbrances and easements 
and subject in equity to all valid licenses of which she had cither 
actual or constructive notice. The contract as to the timlier Ix-ing 
an oral one could not lx* registered, and, moreover, the plaintiff hail
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notice that there was a contract empowering the defendant to 
enter upon the land and cut the trees. She was mistaken as to 
the tern s of the contract, but while that may be her misfortune, 
it cannot control the defendant’s legal rights.

I do not think any notice to the plaintiff was necessary to the 
completion of the defendant’s rights in the timber. Apart from 
its effects in displacing the priorities acquired by virtue of registry 
acts, it is mainly in respect to equitable rights that notice plays 
so important, a part as it does. The defendant’s rights are legal 
rights and have priority to those» of the plaintiff in the property.

I am not aware of any case in which the question has been 
determined whether the Sale of Goods Act has or has not changed 
the law with reference to the sale of trees while growing upon the 
land. It may be» that the effect of that statute is to make such a 
sale a sale of goods. If so, the position of the defendant is even 
better than I have supposed. He was purchasing goods and not 
an interest in land at all; and the requirements of the Statute of 
Frauds have been complied with b\ the acceptance and actual 
receipt of a part of the property purchased, as was held in the case 
of Marshall v. Green, when* the tree tops had been accepted and 
actually received by the vendee and the sale was thus held to lie 
validated.

I have not thus far dealt with a difficulty presented by s. 4 of 
our own Statute of Frauds, which enacts that:—

No interest in land shall be assigned, granted or surrendered except by 
deed or note in writing, etc.

I have considerable doubt as to the application of this section to 
the case of such a contract as that in question here, simply because 
I cannot recall its having ever been invoked in any of the numerous 
cases that have occurred where the question has been raised as to 
the validity or enforceability of contracts with reference to sales 
of growing timber or growing grass or fruit trees or other fruclus 
naturales. The cases have always, so far as I can recall, been dis
cussed as if the only question were whether they came within the 
fourth or the seventeenth section of the statute of Charles IL, and 
I suspect that the kind of interest in land referred to in our own 
fourth section is something more substantial than the mere fructus 
whether naturales or industriales of the soil.

But let us suppose that s. 4 of our statute is applicable to the
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w* 8j cast* and must lx1 reckoned with. As tietween the immediate par-
8. C. tic1» to the contract there would, I think, l>e a clear equity to have

Hi no le y the contract specifically performed, lccause of its part perform-
I ance on both sides, the vendor having put the purchaser in posses-
----  sion and the purchaser having cut and removed part of the timber.

Humeii, j. The authorities are clear that the acts of part performance for this
purpose, while they must lx> exclusively referable to a contract 
between the parties and not to some other title, need not be such 
as to prove the terms of the contract. They merely have the 
effect of letting in the evidence of the actual oral contract between 
the parties. If it lx; said that this is merely an equitable right 
and not binding upon the plaintiff without notice, then I think 
that the plaintiff had notice. She had notice, not merely con
structive, but actual, that there was some contract under which 
the defendant had a right to enter upon the land and take the 
tries, and it was her duty to inform herself as to the actual terms 
of the contract. Hut she admits that she made no inquiries.*—

Q. Before you bought that property from Orlen, before you got a deed, 
did you go to Lynda about it? A. No.

Q. To find out whether it waa true or not true? A. No, I did not aek 
him at all.

The plaintiff having lx.cn put ujx>n inquiry by the actual 
notice of a contract Ixdween her grantor and the defendant, was 
bound to inquire of the latter as to the extent of his rights and 
must hold the property subject to the priority of those rights even 
if merely equitable and not legal.

For these reasons I think that the appeal should lie allowed 
and the plaintiff’s action dismissed.

Ritchie,e.j. Ritchie, E.J.:—I am of opinion that s. 2 of the Sale of floods 
Act, 1910, has changed the law with reference to the sale of stand
ing trees and that such trees must now, in determining the rights 
of parties, be treated as, and held to be, goods. I think it sets at 
rest a question which has long been a vexed one, giving rise to 
much difference of judicial opinion. Our Act is in the same terms 
as the English Act. In this case the trees were to be severed 
under the contract. In 25 Hals., p. 112, it is said:—

The Sale of Goode Act, 1893, relates only to goods as thereby defined, 
and the sale or transfer of other personal chattels is left to be regulated by 
ordinary law. For this purpose, unless the context or subject-matter other
wise requires, “goods” include all chattels personal other than tilings in 
action and money. The term includes emblements, industrial growing crops,
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and things attached to or forming part of tfie land which are agreed to be 
severed before sale or under the contract of sale.

In the note to the foregoing it is said:
The concluding words of the definition appear to give a general rule 

for dealing with all things attached to the land, other than emblements and 
industrial growing crojw, and to get rid of subtleties as to whether they were 
to be severed by buyer or seller, or whether they were to get any benefit from 
remaining attached to the land before severance. Under the Act the sole 
test appears to be whether the thing attached to the land has become by 
agreement goods, by reason of the contemplation of its severance from the 
soil.

The case of Jones v. Tankerville, 11909] 2 Ch. 440, was a ease 
dealing with a contract for the sale of growing timber and at 
p. 445, Parker, J., said:—

Lastly, in determining the effect of such a contract at law the effect of 
the Sale of Goods Act, 1893, has now to be considered. Goods are there 
defined in such a manner as to include growing timber which is to be severed 
under the contract of sale.

The cast1 of Morgan v. Russell and Sons, 1 K.B. 357,
referred to in the judgment appealed from, is not in conflict with 
the law as laid down by Parker, J. In that case, the slag had 
become part of the ground or soil; it was the land itself. Lord 
Alverstone said:—

The contract appears to me to be exactly analogous to a contract which 
gives a man a right to enter upon land with liberty to dig from the earth 
in situ so much gravel or brick earth or coal on payment of a price per ton.

The distinction between the facts in that case and the facts in 
this ease is obvious.

In my opinion s. 4 of the Statute of Frauds has no application 
because this is (by virtue of the Sale of Goods Act) a case of the 
sale of goods, and not an attempt to convey an interest in land. 
Of course, as incidental to every sale of goods not delivered, the 
purchaser has the right to go and get the goods purchased.

In Blackburn on Sales, at p. 1G, it is recognized that the 
Sale of Goods Act has made a change in the law in regard to 
“things attached to or forming part of the land which are agreed 
to he severed liefore sale or under the contract of sale."

I think that, under the contract and the statute, the trees 
became goods before severance because they were to lie severed 
under the contract of sale, and when that is the case the state of 
facts exists which by virtue of the statute converts what was real 
estate into goods. The sale being in my view a sale of goods, it 
was the sale of an ascertained quantity of goods, namely, all the
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callings on the lot. Part of them were severed and reiroved lx-fore 
the deed to the plaintiff and in n y opinion the projxrty in the 
goods sold passed to the defendant Indore the deed to plaintiff.

In Marshall v. Green, 1 C.P.D. 35, there was (as here) a 
verbal contract for the sale of certain trees; the defendant cut 
down sonc of them when the plaintiff countermanded the sale; 
the defendant, however, cut down the balance of the trees, and 
carried the whole away. It was held that the case was witliin 
s. 17 of the Statute of Frauds, and that Indore the sale was counter
manded there was an acceptance and actual receipt of part of the 
goods sold within that section. Lord Coleridge, C.J., said, p. 38:—

If there was a valid contract for the sale of trees, the plaintiff must fail: 
the trees had been sold, and the property had passed.

In vol. 25, Hals., p. 177, note (q), it is said :—
The position of the buyer seems to be that he has a chattel interest in 

the thing before severance.
As to the question of when the title passes under a contract 

for sale of specific or ascertained goods, the crucial point is when 
did the partie s intend it to pass? In order to ascertain the inten
tion, r. 1, at p. 10, of the Sale of Goods Act was passed. It is as 
follows:—

When there is an unconditional contract for the sale of specific goods in 
a deliverable state, the property in the goods passes to the buyer when the 
contract is made, and it is immaterial whether the time of payment or the 
time of delivery, or both, be postponed.

This contract is unconditional. It is for the sale of specific 
goods, namely, all the cullings on the lot. The goods were in a 
deliverable state; that is to say, there was nothing to be done by 
the seller to put them in a deliverable state; the purchaser was to 
go and get them. I think the title to the trees passed to the 
defendant when the contract was made.

The result is that the plaintiff has a deed of property on which 
the goods of the defendant are situate. She cannot, I think, pre
vent the defendant from going on the land to get liis goods; more 
particularly as, when she got the deed of the land, she had actual 
notice of a contract in respect of the goods on the land. I am 
inclined to go further and say that she had constructive notice of 
the real contract because, after l>eing put on inquiry, she did not 
act as a prudent purchaser would have done under the circum
stances.

I W'ould allow the appeal with costs and dismiss the action.
Longley, J.:—I concur with Ritchie, E.J.
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Mellish, J.:—The trial judge lias found that by oral agree
ment one Orlen Hingley undertook to let the defendant have the 
“cullings” of his (Hingley's) lands. This “culling" seems to mean 
such tin lier as was left thereon fit for saving into lun her, and the 
agreement involved an irrevocable license by the vendor to go on 
the land and cut and carry away the tin her within a reasonable 
time. I am disused to think that this was a sale of “goods” 
within the Sale of (ioods Act. I do not think this gave the defend
ant an “interest in land.” The license merely renders legal an 
entry which, except for the license, would be illegal. Before the 
defendant had cut the logs in question (he had cut some in May, 
1917, but apparently not as many as 15,GC0 ft., in respect to which 
no claim is n ode) the vendor sold the lands to the plaintiff, who, 
as the trial judge has found (and 1 agree with him as to this), had 
no notice of the actual agreement between the partie s, but, on the 
contrary, was informed and believed that the agreement was 
limited to 15,000 ft. of lumber.

As above stated, and especially in view of such cases as 
Marshall v. Green, 1 C.P.D. 35, and Jones v. Tankerville, 
[1909] 2 Ch. 440, at pp. 444 and 445, and of the Hale of Goods Act, 
Acts of 1910,1 am unable to say that the sale of an interest in land 
was contemplated. Notwithstanding this, however, I am of 
opinion that the trees were not “goods” until severed from the 
soil, and that at the time the deed was given to plaintiff they were 
a part of the realty and passed under the deed. I do not think 
the effect of the decisions or of the statute is to turn mal estate 
into goods. If a sale of land or an interest therein is what the 
parties attempted, the contract n ight be enforceable in equity 
by the defendant against the vendor (Jones v. Tankerville, supra, 
at p. 443) although void or unenforceable at law; but he could 
not set up that equitable claim as an answer to this action, the 
plaintiff l>eing in possession and holding the legal title without 
notice.

Assuming, however, that it is a sale of goods, and that the 
defendant had a legal right as against the vendor of the tinil>er 
to enter on the lands for the purpose of cutting and earn ing away 
the timber under an irrevocable license, nevertheless, I am of 
opinion that by selling the lands to the plaintiff the vendor made 
the contract between him and the defendant impossible of per-
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formance, because he “sold” as real estate the timber which he had 
previously “agreed" to sell as personal property. I think the 
property in the “goods” could not pass till the goods came into 
existence, i.e., until the trees were severed. Perry v. Fitzhowe 
(1846), 8 Q.B. 757 at 778, 115 E.R. 1057,.

Under these circumstances, I do not think that the agreement 
could be enforced by the defendant to the detriment of the plain
tiff s interest in the land which she held under the deed from Orlen 
Hingley, except as to the extent of the 15,000 ft., as to which she 
had notice, and for these reasons would dismiss the appeal with 
costs.

Harris, C.J.:—I agree with Mellish, J.
Drysdalk, J.:—I also agree.

On equal division, appeal dismissed.

BRITISH AMERICAN FISH Co. v. THE KING.
Exchequer Court of Canada, Cassels, J. April SO, 1918.

Crown lands ($ I B—11)—Lease—Order-in-council—Lease containing
CLAUSE EOR RENEWAL—ULTRA VIRES—VOID—WHETHER RENEWAL 
CLAUSE SEVERABLE.

In 1904, pursuant to an order-in-council recommending the granting 
of a lease for 21 years to the suppliant of certain fishery privileges in 
waters described in the order-in-eouncil, the Minister of Marine and 
Fisheries executed a lease to the suppliant for the said term. The lease 
contained a provision that u|x>n complying with certain terms and con
ditions that the suppliants would be entitled to have the option of renew
ing the lease for a future period of 21 years.

In 1913 the deputy minister notified the suppliants that the lease 
was ultra vires, as not* being in virtue of any statute of Canada, and as 
being repugnant to the common law and that the lease was ab initio 
void. Held, on a stated case to determine the rights of the suppliants 
under said lease, that the provision for the renewal of the lease was void 
and inojicrative, and beyond the power of the minister under said order- 
in-council, but that the clause as to the renewal could be severed, and 
while that clause was void the lease itself for the term of 21 years was 
valid and binding.

[Pickering v. Ilfracombe R. Co. (1868), L.R. 3C.P. 235, 250; Re Burdell 
(1888), 20 Q.B.D. 310, followed.)

Action claiming a declaration that a lease granted by the 
respondent to the suppliant is a good, valid and subsisting lease.

A. W. Anglin, K.C., for suppliant.
Casskls, J.:—The argument before me was on a special case, 

the facts having lieen agreed to by counsel for the suppliant and 
respondent.

On July 12, 1915, the suppliant brought this action claiming
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a declaration that the document mentioned in para. 2 of the 
special caw* is a good, valid and subsisting lease.

It appears that on April 11, 11)04, an order-in-council was 
passed recommending the granting of the lease in question for a 
period of 21 years, of fishery privileges in the waters deserilied in 
the order-in-council. In apparent pursuance of this order-in
council, the lease which is set out in full in the special case was 
executed on April 10, 1004.

The lease provides as follows:—
To have and to hold unto the said lessee, subject as aforesaid, for and 

during the tenu of 21 years, to be computed from May 1, 1904, and thence
forth next ensuing and fully to be complete and ended, yielding and paying 
therefor to His Majesty or his successors yearly and every year during the 
said term the certain rent and sum of ten dollars to be paid annually and in 
advance.

The lease then contains a provision which, it is argued, is 
contrary to the provisions of the order-in-council. It provides 
as follows:—

Should the said lessee conform to all the terms and conditions of the 
present lease, and should establish at the termination of the said period of 21 
years that he, or the company hereinafter mentioned, has expended in explor
ing, developing, equipment and improvement of the said territory hereby 
leased, the sum of at least $100,000, then he or the said company shall have 
the option of renewing the present lease, subject to the same terms and con
ditions, for a further period of 21 years.

It is agreed lietween the parties that the suppliant has com
plied with all the provisions of the lease, and that the rents payable 
by the terms of the said document were duly paid, and that if 
and so far as the said document was ever valid and binding upon 
the respondent, it has not ceased to Ik* binding or become subject 
to invalidation by reason of the non-fulfilment or breach by the 
suppliant of any of the covenants, provisions, terms or conditions 
therein mentioned.

The 7th clause of the special case reads as follows:—
The suppliant has been, and now is, willing to accept the rights and 

premises in the said document mentioned for any part of the j>eriod or periods 
therein mentioned in respect of which the said document may be held to be 
binding upon the respondent, and, nevertheless, to pay the whole rent and to 
comply with and fulfil all the covenants, provisions, terms or conditions 
contained in the said document, and to fulfil all obligations thereby imposed 
upon the suppliant.

Para. 8 of the special case reads as follows:—
8. The question for the opinion of the court is: Is the said document 

dated April 19, 1904, binding upon the respondent in respect of the period 
or periods therein mentioned, or any part thereof?
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Para. 9 is as follows:—
9. If the answer to the foregoing question be in the affirmative, judgment 

is to be entered for the suppliant for 115,000 by way of damages with costs, 
and any rights and privileges or obligations conferred or imposed upon the 
suppliant by the said document shall thereupon cease and determine, and the 
judgment shall so declare; if in the negative, the petition of right is to be 
dismissed with costs.

On October 1, 1913, 9 years after the execution of the lease 
in question, during which period the lessee had lx*cn in occupation 
under the terms of the lease and had complied with all the tern s 
thereof, the following letter, dated Ottawa. October 1, 1913, was 
written by A. Johnston, the* Deputy Minister of Marine and 
Fisheries:—

Re lease of Fishing Privileges for Nelson and other Rivers and Great 
Slave Lake and a portion of Hudson Bay.

The above lease being one granted of fishing privileges in the Nelson 
and other rivers, and also the Great Slave Lake and a portion of Hudson Bay, 
to you, bearing date of April 19, 1904, and issued pursuant to an order-in
council of April 11, 1904, was ultra vires of the Governor-General-in-Council 
to authorise as not being in virtue of any statute of the Parliament of Canada, 
and as being repugnant to the common law. The lease was ah initio void, 
and has never been of any force or effect, and I have been directed to so inform 
you by the minister.

Para. 4 of the special case, in part, reads as follows:—
It is agreed between the parties for the purpose of this special case that 

the right of the Minister of Marine and Fisheries to issue or authorise to be 
issued, fishery leases and licenses for fisheries and fishing covering the territory 
described in the said document is to be assumed.

On the opening of the case I pointed out to Mr. Robinson, 
counsel for the Crown, that it wras open to serious question whether 
this admission dot's not in fact admit the validity of the lease. 
It was not so intended between the parties. It was intended to 
admit that the minister has generally the power to issue leases 
and licenses over this territory, but that it does not follow that 
he had the power to issue this particular one.

There is no difference of opinion as to what was in contem
plation between the parties. 1 suggested that it had better be 
made plain.

Mr. Robinson, acting for the Crown, argued the case with 
ability. His submissions are two in number: 1, that the renewal 
clause in this lease is ultra vires as extending beyond the powers 
conferred on the minister by the order-in-council. 2, that the 
renewal clause in the lease is not severable from the rest of the



44 D.L.R.] Dominion Law Reports. 753

lease, and, therefore, if the clause providing for renewal is ultra 
vires, the whole document falls with it.

These were the two questions argued. All other questions 
as to the power to grant a least1 over part of the territory were 
eliminated on the argument. As Mr. Robinson states:—

There was some doubt as to liis power (that is of the minister) over part 
of the territory that is included here. Now that question we intend to 
eliminate. He is assumed to have power to issue leases over all of this 
territory.

Ilis Lordship:—You assume that this was within the Dominion’s juris
diction?

Mr. Robinson:—Quite so.
His Lordship:—And the Dominion statute authorising the deputy is to 

be assumed. Is that what is contemplated?
Mr. Robinson:—Yes.

So far as the contention put forward that this provision as to 
the renewal at the expiration of the 21 years is void, I agree with 
the contention of counsel for the Crown. It is a provision inserted 
contrary to the provisions of the order-in-council.

It is conceded by the Crown that the Governor-in-Council 
might have granted a lease for 42 years or for any longer ix*riod. 
The order-in-council, however, only providing for a lease for 21 
years, and not containing any provision entitling the lessee» to a 
further renewal, this provision in my opinion is void and in
operative. Practically the same question arose before me in the 
case of The King v. Vancouver Lumber Co. The case was tried 
before me, and I rendered judgment on May 30, 1914. It was a 
ease relating to Deadman’s Island. The decision was taken by 
way of appeal to the; Supreme Court of Canada, which Court 
affirmed my judgment. Up to the present neither the judgment 
in the Exchequer Court nor in the Supreme Court has l>een 
reported. (See (1914), 41 D.L.R. 617, 17 Can. Ex. 329.) I under
stand an application was made to the Board of the Privy Council 
for leave to appeal from the judgment of the Supreme Court of 
Canada, and that leave to appeal was granted and that the case 
is now standing before the Board for argument.

At present I see no distinction between the case before me, 
and the case I have referred to, and I have come to the conclusion 
that the clause in the lease in question providing for the renewal 
is void.

The contention raised on the part of the Crown by Mr. Robinson 
is that the clause as to the renewal, and the» lease for 21 years, are

CAN.

Ex. C.

British 
American 
Fish Co.

The King.

Camels, J.



754 Dominion Law Reports. 144 D.L.R.

CAN.

Ex. C.

Bu i mm 
Amekican

The King.

Caaeela, J

not severable; and, therefore, it is argued that not being capable 
of Ix'ing severed the whole lease is void. I do not think this 
point is well taken. I think that the clause as to renewal can be 
severed, and while it is void, the lease itself for the term of 21 
years is valid and binding.

In the case of the City of Vancouver v. Vancouver Lumber Co. 
(1910), 15 B.C.R. 432, [1911] A.C. 711, cited by Mr. Anglin, in 
rendering the judgment of the Board, Lord Mersey, at p. 720, 
after setting out the facts, makes these remarks:—

These being the facte, the defendants take up the position that they are 
in possession, and (as they properly may do) they rely on their possessory 
title. The question, therefore, turns entirely upon the strength of the plain
tiff’s title. Is it better than the possessory title of the defendants?

Referring back to the judgments in the courts of British 
Columbia, the judgment of the trial court is reported in vol. 15 
B.C.R. 432. It appears the trial judge was of opinion that the 
Vancouver Lumber Co., who claimed title under the Ludgate 
lease, were not entitled to succeed, and the action was dismissed 
with costs. In the Court of Appeal this judgn ent was reversed, 
and it is important to refer to the judgment of Macdonald, C.J.A. 
In the case in question the objection was raised that the whole 
lease was invalid by reason of the fact that there was a provision 
in the lease for a renewal not authorized by the order-in-council. 
The Chief Justice refers to that contention in the following 
language (p. 447):—

It is also urged that the plaintiff’s lease is not in accord with the order-in- 
council of February 16, 1899, under which it was authorised. This is true, but 
the provisions of the lease, which go beyond the terms of the order, are sever
able, in which case the lease is good for the balance. In Hervey v. Heney 
(1739), 1 Atk. 561, 26 E.R. 352, Lord Hardwicke, at p. 569, said: “Suppose 
a power to lease for °1 years, and the person leases for 40, this is void only for 
the surplus, and good within the limits of the power,” 
and other cast's are cited for the same proposition.

The judgment of the Court of Appeal in British Columbia 
was affirmed by the Board of the Privy Council; and I quote the 
language1 of Ix>rd Mersey to show that it could only have been 
confirmed had the lessee title as against the corporation in posses
sion. This ix)int as to its being severable must necessarily have 
come up for consideration, although nothing seems to have been 
said about it in the reasons for judgment.

1 do not think the cases cited by Mr. Robinson support his 
contention. One or two of them are cases under the Bills of Sale
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Act, and were determined purely upon the construction of the 
statute, as, for instance, Davies v. Rees (1880), 17 Q.B.D. 408, 
and the other cast's under the Bills of Sale Act.

The facts in the case of The Queen v. Hughes (1805), L.R. 1 
P.C. 81, 02, and The Queen v. Clarke (1851), 7 Moo. P.C.C. 77, 13 
E.R. 808, are entirely different from the case before ire. In the 
first case authority was conferred by statute to grant lands to the 
extent of 2,500 acres. In direct violation of the terms of the 
statute, a grant of land to the amount of 4,000 acres was executed. 
It was hehl it would be impossible to separate the lands as to 
which there was power out of the whole quantity granted. The 
case in my judgment is entirely different from the ease* in point.

Pickering v. Ilfracombe R. Co. (1808), L.U. 3 C.P. 235. At
р. 250 the judgment, in part, reads as follows:—

In Malcvercr v. Re da haw (1G70), 1 Mod. 35, 80 E.R. 712, a sheriff’s bond 
having been taken in a form other than that prescribed by the 23 H. VI.,
с. 9, it was objected that it was altogether void, the statute enacting “that 
bonds taken in any other form should be void,” but Twisden, J., said, “I 
have heard Ix>rd Hobart say upon this occasion, that, because the statute 
would make sure work, and not leave it to exposition what bonds should be 
taken, therefore, it was added that bonds taken in any other form should be 
void; for, said he, the statute is like a tyrant; where he comes he makes all 
void; but the common law is like a nursing father, makes void only that 
part where the fault is, and preserves the rest.” But, after the long series of 
decisions on the subject, it is too late to make that distinction now. In 
truth, as was said by Wilmot, C.J., in Collins v. lilanlern (1767), 2 Wils. K.B. 
341, 95 E.R. 847,1 Smith’s L.C., 6th ed., 325, 334, “the common law is nothing 
else but statutes worn out.” The distinction now applies only where the 
statute makes the deed void altogether. The general rule is that, where 
you cannot sever the illegal from the legal part of a covenant, the contract is 
altogether void: but, where you can sever them, whether the illegality be 
created by statute or by the common law, you may reject the bad part and 
retain the good.

I have perused all the other cases cited by Mr. Anglin, vit., 
Isaacson, ex parle Mason, [1895] 1 Q.B.D. 333, etc.

In Re Harriett (1888), 20 Q.B.D. 310, in the Court of Appeal, 
at p. 314, Fry, L.J., states ns follows:—

We will first consider the question upon principle. In our judgment, 
clauses in statutes avoiding transactions or instruments are to be interpreted 
with reference to the purpose for which they are inserted, and, when open to 
question, arc to receive a wide or a limited construction according as the one 
or the other will best effectuate the purpose of the statute (per Turner, L.J., 
in Jortin v. Soulh-Eastern R. Co. (1855), 6 DeG.M. & G. at p. 275). Further
more, we adopt the language of Willes, J., in Pickering v. Ilfracombe R. Co, L.R. 
3 C.P. 235, at p. 250, where he said: “The general rule is, that where you
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cannot sever the illegal from the legal part of a covenant, the contract is 
altogether void; but, where you can sever them, whether the illegality be 
created by statute or by the common law, you may reject the bad part and 
retain the good. ’

I fail to appreciate the arguirent pressed upon me that in the 
case before n e the Crown was induced to grant the lease at a 
small rental based upon a hope that the lessee might expend a 
further sum than $50,0(10 in the development of the territory. 
There is .no evidence whatever adduced shewing any attempt 
to impose upon the Crown.

I answer the question set out in para. 8 of the special case, 
by stating that the document dated April 19, 1904, was binding 
upon the respondent in respect of a part of the period therein 
mentioned, that the said lease is now terminated, and 1 direct 
judgment to be entered for the suppliant for the sum of $15,000, 
with costs to be taxed. Judgment accordingly.

LECOMTE ▼. O'GRADY.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 
Anglin and Brodeur, JJ. October it, 1918.

Sir Louis Davies, C.J., and Idington, Anglin and Brodeur, JJ., and Cassels, J., 
ad hoc. December 9, 1918.

1. Appeal (§11 A—35)—From Court op Appeal, Manitoba—Final
judgment—Supreme Court Act—Jurisdiction op Supreme 
Court op Canada.

^ A judgment of the Court of Appeal, Manitoba, on an appeal from the 
Court of King’s Bench on a stated case, declaring that a certain document 
is a promissory note, and disposing of substantive rights of the parties 
is a final judgment within the meaning of s. 2 (e) of the Supreme Court 
Act.

2. Bills and notes (§ I—1)—Instrument valid on face as promissory
note—Independent memorandum written at bottom—Effect.

A document which on its face complies with all the requirements of a 
valid promissory note is not invalidated as such by a memorandum 
written at the foot of the document, which constitutes an independent 
agreement relating to something to be performed immediately upon 
payment of the note.

[O’Grady v. Lecomte (1918), 40 D.L.R. 378, affirmed.)

Appeal from a decision of the Court of Appeal for Manitoba 
(1918), 40 D.L.R. 378, reversing the judgment at the hearing on 
a stated case. Affirmed.

A n otion was made to quash the appeal on the ground that 
the judgment of the Court of Appeal was not final.

W. L. Scott, for the motion; Geo. F. Henderson, K.C., contra, 
was not called upon.
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Fitzpatrick, C.J.:—This is an action to quash for want of 
jurisdiction. In this case an action was brought on a document 
clain ed to be a promissory note for £3,000. After the statement 
of claim had been amended a stated case was prepared by the 
parties which, after reciting the document, asked the opinion of 
the court as to whether it was a pron issory note, and if the court 
should decide that the docun cnt was not a pron issory note the 
plaintiff should have leave to amend, whereas if the court should 
hold that the document was a promissory note the defendant 
should have the right to set up any defence he desired. The stated 
case was heard by Metcalfe, J., who held that the document in 
question was not a promissory note. Appeal was taken to the 
Court of Appeal, where the judgment below was reversed, the 
court holding that the document was a promissory note. The 
defendant now appeals to the Supreme Court and the respondent 
moves to quash on the ground that the judgment is not a final 
judgment.

In my opinion, the judgment below finally disposes of an 
important element of the defendant's defence, and with respect to 
which he is without remedy if the appeal here is refused.

Motion dismissed with costs.
Davies, J.:—I concur with Anglin, J.
Anglin, J.:—The respondent moves to quash this appeal on 

the ground that the judgment appealed against is not final. That 
judgment disposed of a preliminary issue of law submitted upon a 
stated case. It determined that the document sued upon was a 
promissory note. It follows, should the judgment stand, that 
rights peculiar to a prom issory note as distinguished from an 
agreement to pay money not of that character have been finally 
accorded to the plaintiff, and the defendant has been deprived of 
defences which he n ight have had to a mere promise to pay money 
not in the form of a negotiable instrument. Such rights I cannot 
but regard as substantive rights within the meaning of the defini
tion of final judgment adopted by parliament in 1913.

The motion, in my opinion, fails and should be dismissed 
with costs.

Brodeur. J.:—This is a motion to quash for want of juris
diction.
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An action had been brought on a document claimed to be a 
promissory note, and a stated case was prepared by the parties 
which, after reciting the document, asked the opinion of the court 
as to whether it was a promissory note or not. The trial judge 
held that the document in question was not a pron issory note. 
An appeal was taken and the Court of Appeal held that the docu
ment was a promissory note. The defendant now appeals to this 
court.

It seems to me that we have jurisdiction. The right which has 
been determined by the court below is a sulwtantive right, and, in 
view of the Supreme Court Act as amended in 1913, we have the 
power to determine now which of the parties was right as to their 
contentions affecting the document in question.

The motion to quash should be dismissed with costs.
On a later day the appeal was heard on the merits.
G. F. Henderson, K.C., for appellant; E. K. Williams, for 

respondent.
Davies, C.J.:—This appeal comes to us in the form of a stated 

case, and we are asked whether a certain document is a promissory 
note or not.

The document in question was on a printed form, except the 
memorandum in the lower left-hand corner, and reads as follows:—

Winnipeg, let December, 1910.
On the 16th of September, 1911, without grace, after date I promise to 

pay to the order of O’Grady, Anderson and Co. Ltd., at the Bank of Nova 
Scotia, Winnipeg, the sum of three thousand dollars.

Value received.
Joseph Lecomte.

Stuck certificate for 
50 shares Gas Traction Co. Ltd. 
attached to be surrendered on 
payment.

I am of the opinion that the document is a promissory note, 
and I answer the question submitted in the affirmative.

The point to determine was w hether the memorandum on the 
lower left comer of the note formed an integral or substantive 
part of the note. I am of the opinion that it did not and answer 
accordingly.

Ioington, J.:—I am of the opinion that the instrument in 
question herein is clearly a promissory note, and hence this appeal 
should lie dismissed with costs.
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Anglin, J.:—On the short ground that the appended words 
do not qualify the obligation created by the unconditional promise 
to pay which precedes the maker's signature, I would hold the 
document t>eforc us to be a promissory note within s. 176 (1) of 
the Hills of Exchange Act (R.8.C. 1906, c. 119). Any rights 
which the maker of the note may have under the appended memo
randum will not arise until payment of the note has been made. 
It is, therefore, not necessary for the holder to aver or to prove 
readiness and willingness at the date of n ati rity of the note to 
deliver to the maker the stock certificate r entionod in the memo
randum as a condition of his right to recover on the note. Still 
less can he be required to aver or to shew tender of the certificate 
either then or before action.

As Hawkins, J., said, with the concurrence of Wills, J., in 
Yates v. Evans (1892), 61 L.J.Q.B. 446, at p. 448:

The early part of the document is a complete note in itself—there is 
nothing in the memorandum to qualify the tenus of the note and there is no 
ambiguity in the note—all that is necessary for the purree of suing is that 
the amount claimed is due.

The decision of the English Court of Appeal in Kirkwood v. 
Carroll, 1 K.H. 531, overruling Kirkwood v. Smith, [1896]
1 Q.B. 582, and holding that s. 83 (3) of the In perial statute (our 
sub-s. 3 of s. 176) does not import, as Lord Russell, C.J., had held 
in the earlier case, that “if the document contains anything more 
than is there referred to it would not l>e a valid pron issory note," 
very materially weakens, if it does not wholly destroy, the value 
of a number of Canadian cases relied on by the appellant.

I would dismiss the appeal.
Brodeur, J. (dissenting):—The question we are called upon 

to decide is whether the written docun ent on which the action is 
based is a promissory note.

It reads as follows:—(8ee judgment of Davies, C.J.)
The part in italics was written on the docun ent before it was 

signed. The other part was on the ordinary printed form of a 
promissory note.

It cannot be disputed that these written words, providing that 
the stock certificate for 50 shares should be surrendered on pay
ment of the 3?3,OCO agreed upon, form part of the document. The 
signature is inserted in such a manner as to have the effect of 
authenticating them. Halsbury, vbo. Contract, No. 775.
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In a cam1 of Cani/Ml v. McKinnon, 18 U.C.Q.B. G12, decided 
in 1850, soma words had lieen written on the back of an 
ordinary form of promissory note, and Robinson, C.J., said, at 
p. 614, that “the agreement written on the back must lie looked 
upon ns part of the instrument, being upon it before and at the 
time it was signed."

The respondent is, then, under obligation to pay to O’Grady, 
Anderson & Co., or to their order, at such a date, a certain sum of 
money provided that a certain stock certificate should be at the 
time of payment surrendered to him. And O’Grady, Anderson <i 
Co., in accepting that document, become entitled to claim under it 
on the condition that they surrender that stock certificate. And 
any subsequent assignee who becomes the holder of that promise 
to pay cannot claim payment without tendering that stock cer
tificate.

But is that document an unconditional promise to pay?
It was decided in England, in a case of Bavins v. London & 

South Western Bank, [1900] 1 Q.B. 270, that a document in the 
form of an ordinary cheque ordering a banker to pay a sum of 
money “provided the receipt form at the foot hereof is duly signed, 
stamped and dated" was not unconditional and, therefore, was 
not a cheque within the meaning of the Act.

In the case of Bavins, as in the present case, the document 
provided payment to order and was in that respect apparently 
negotiable; but the obligation for the payee or the bearer to sign 
a certain receipt in that case, and the obligation for the bearer or 
the payee in this case to deliver a certain stock certificate, rendered 
the document a conditional one. As a result, the document we 
have to construe is not a negotiable instrument the property in 
which is acquired by any one who takes it bond fide and for value 
notwithstanding any defect of title in the person from whom he 
took it. The engagement contained therein could not lie trans
ferred by simple delivery of it (Stevens, Mercantile Law, 5th ed.. 
p. 286).

Several decisions have lieen brought to our attention in con
nection with this question of unconditional promise to pay.

I may divide them into two groups;—One has reference to 
those promissory notes called lien notes because in the body of the 
notes it is stipulated that the money which is to lie paid is the
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consideration for sale of property and that neither the title nor the 
right to possession pass until payment. The other group has 
reference to what I will call suretyship notes. They ire notes 
signed by two persons of whom one is a surety, and stipulation is 
made in the body of the note that the time given to one of the 
makers of the note will not prejudice the right of the holder to 
proceed against the other maker.

With regard to the cases on lien notes the jurisprudence was 
at first somewhat uncertain. They were generally used in con
nection with the sale of agricultural implements. By the con
tract, the vendor w ould retain the ownership of the machines sold 
to the farmers, but would put the latter in possession thereof. 
Then the farmers would give their promissory notes, and it would 
be stipulated in the body of the notes that the title to the machine 
for which the note was given should remain in the name of the 
vendors until the note was oaid.

In 1894, in a case of Merchants Hank v. Dunlop, decided in 
Manitoba 9 Man L.R. 623, it was held that the recital in 
the notes should be construed as simply stating the consideration 
fer which the note was given, viz., the sale of the article and the 
vendor’s pron ise to con plete the sale upon payment. The note 
was held a valid pron issory note.

In the san e year (1894) the same question came Ix-fore Maclen- 
nan, J., in Charniers in Ontario, on an appeal from the County 
Court in a case of Dominion Hank v. Wiggins (1894), 21 A.R. 
(Ont.) 275. In rendering his decision Maclennan, J., said that in 
view of the general interest and importance of the question he 
had conferred with the other members of the Court of Appeal, of 
which he was a member, and that they agreed in his conclusions, 
viz., that the maker of the note is not compellable to pay when 
the day of payment arrives, unless at the same time he gets the 
property with a good title, and the payment to lie made is, there
fore, not an absolute unconditional payment at all events, such 
as is required to constitute a good prom issory note.

In the following cases, tin1 decision of the Ontario case was 
followed :—

Prescott v. Garland (1897), 34 N.B.R. 291, by the full court of 
New Brunswick; Bank of Hamilton v. Gillies (1899), 12 Man. 
L.R. 495, by the full court of Manitoba; Frank v. Gazelle Live 
Stock Association (1906), 6 Terr. L.R. 392.
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In the group of suretyship eases there are three decisions:—
Yates v. Evans (1892), 61 L.J.Q.B. 446; Kirkwood v. Smith 

[1896] 1 Q.B. 582; Kirkwood v. Carroll, [1903] 1 K.B. 531.
The document on which those decisions were based was in the 

form of a joint and several promissory note by a principal debt 
and a surety with a proviso that time may be given to either with
out the consent of the other, and without prejudice to the rights 
of the holders to proceed against either party.

In the Yates ease, which was the first decided, the court held 
that the clause was a mere consent or license that time may be 
given to the principal debtor and that if time may be so given the 
surety will not avail itself of that as a defence.

In Kirkwood v. Smith, it was held that the documents were 
not valid promissory notes.

But in 1903, in Kirktwod v. Carroll, the Court of King’s Bench 
decided that those additions to the pron issorv notes did not 
qualify them ; and it was declared that Kirkwood v. Smith could 
not any longer be regarded as an authority.

In those documents the makers did not stipulate any con
ditions in their favour; the words added to the promissory notes 
were simply licenses in favour of the holders; and they are in that 
respect very different from the lien cases and the present case, 
where the makers practically said : I am ready to pay at such a 
date, but provided you give me a full title to the machine sold, or 
provided you give inc my stock certificates.

It is a condition which is imposed upon the creditor of the 
debt and in favour of the maker of the alleged promissory note.

The payment of the money and the surrender of the stock cer
tificates are to be contemporaneous acts.

Anson, Contracts, 7th ed., p. 299, says:—
It is safe to say that, in the absence of clear indications to the contrary, 

promises, each of which forms the whole consideration for the other, will be 
held to be concurrent conditions.

Applying these principles to the present case I come to the con
clusion that the document in question is a conditional one, and 
that it does not constitute a valid promissory note as defined by 
s. 176 of the Bills of Kxchangc Act.

I would adopt the views as expressed by the Court of King’s 
Bench and by Fullerton, J., in the Court of Appeal.

Cassels, J.:—I concur with Anglin, J. Appeal dismissed.
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SHIELDS v. SHIELDS.

Ontario Supreme Court, A ppilote Division, Meredith, C.J.O., Magee, Hudgins, 
and Ferguson, JJ A. June 10, 1918.

Mortgage (§ VI G—10.5)—Action by mortgagee for recovery ofmort-
GAGE-MONEYS AND FOR POSSESSION—PROCEEDINGS UNDER POWER OF
sale—Mortgages act, sec. 29.

A mortgagee of lands, who has brought an action to recover the mort
gage-moneys, and for possession of the mortgaged lands until paid, is not 
prevented from also taking proceedings under a power of sale contained 
in the mortgage-deed.

Section 29 of the Mortgages Act, R.S.O. 1914, cli. 112, has no applica
tion to such a case.

|Stevens v. Theatres Limited, [19031 1 Ch. 857, distinguished.]

Appeal from a judgment of Meredith, C.J.C.P. refusing an 
application by plaintiffs for an interim injunction restraining 
the defendant from proceeding to a sale of mortgaged lands under 
the power of sale contained in a mortgage-deed. Affirmed.

The order appealed from was as follows :—
Meredith, C.J.C.P.:—There is no law, that I am aware 

of, which prevents a mortgagee of lands, who has brought 
an action to recover the mortgage-moneys, and for possession of 
the mortgaged lands until paid, also taking proceedings under a 
power of sale contained in the mortgage. Why should there he 
any such law? There is nothing inconsistent in the two pro
ceedings. Possession is needed if the sale be made : and the amount 
realised at the sale must be applied towards payment of the mort
gage-debt. If enough be realised upon the sale, the claim upon 
the covenant to pay the mortgage-moneys is satisfied; if insuffi
cient, the judgment is needed for the recovery of the amount 
unsatisfied.

The enactment which was at one time commonly called Solo
mon White’s Act—now the Mortgages Act, sec. 29*—has no 
application to this case: it is not contended that it has: but several 
cases were relied upon by Mr. Lawr in support of the application: 
they were all, however, cases very different from this case. That

•Section 29 (1) of the Mortgages Act, R.S.O. 1914, ch. 112, is as follows:— 
29.—(1) Where, pursuant to any condition or proviso contained in a 

mortgage, there has been made or given a demand or notice either requiring 
payment of the money secured by such mortgage, or any part thereof, or 
declaring an intention to proceed under and exercise the power of sale therein 
contained, no further proceeding and no action either to enforce such mort
gage, or with resjfcct to any clause, covenant or provision therein contained, 
or to the mortgaged property or any part thereof, shall, until after the laj»e of 
time at or after which, according to such demand or notice, payment of the 
money is to be made or the power of sale is to be exercised or proceeded under, 
be commenced or taken unless and until an order permitting the same has 
been obtained . . . from a Judge of the Supreme Court.
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which is nearest to it—if the word "near" can be applied properly 
to cases so far apart—is Stevens v. Theatres Limited, [1903] 1 Ch. 
857, in which it was held, by Farwell, J., that, after a foreclosure 
decree nisi in an action, the mortgagee could not properly sell the 
mortgaged property under a power of sale contained in the mort
gage ; and I have not been able to find that that ruling has been 
questioned in any case. But, whether the ruling was based 
upon a merger of rights under the mortgage in the judgment, or 
upon an election of one of two inconsistent remedies, or howso
ever, it has plainly no effect upon such a case as this. There is 
no foreclosure judgment or order in this action, nor could there 
be, as the action was not brought for foreclosure—no such relief 
was ever sought in it: indeed no judgment has been pronounced 
in it; it has been merely referred for trial to a judicial officer of the 
Court: and, after being in Court for so great a length of time 
without anything substantial having been accomplished, it is not 
much to be wondered at that the mortgagee should decide to take 
the matter into his own hands and endeavour to accomplish some
thing in much less time.

It is said for the plaintiffs that the defendant cannot sell under 
the power contained in the mortgage, because it has not yet been 
decided just by whom and in what shares the lands are owned. 
But what has that to do with the case as a matter of legal right? 
What the mortgagee desires to sell, and that which alone he can 
sell, is just such rights and interests in the lands as the mortgage 
covers. The application is refused with costs.

J. D. Shaw, for appellants.
W. E. Fitzgerald, for respondent, was not called upon.
The Court dismissed the appeal with costs, the Chief Justice 

saying that there was nothing in the cases cited to warrant the 
Court in interfering with the decision below, which was clearly 
right. Appeal dùmissed.
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DAME ROBIDOÜX v. ROYAL BANK OF CANADA.
Quebec Court of Review, Demers, Archer and Lamothe, JJ. September 26, 1918. 

Principal and agent (§ II A—7)—Power of attorney—Authority to
WITHDRAW FUNDS FROM BANK—WITHDRAWAL BY SEVERAL CHEQUES
—Ratification.

A power of attorney filed with the hank at the time of depositing a 
certain sum of money, authorising the attorney to w ithdraw the said sum, 
and give a receipt for same, and to endorse all documents and cheques 
and ratifying in advance all that the attorney would do to withdraw the 
said sum. is not exhausted bv withdrawing by cheque a part of the 
money, and the bank is justified in paj ing cheques issued by tlic attorney 
until the sum de|>osited has been withdrawn.

Appeal from the judgment of the Superior Court. Reversed. 
Pelissier tfc Co., for plaintiff ; Brown, Montgomery <fc Co., for 

the bank..
The judgment of the court was delivered by 
Archer, J.:—On December 20, 1916, plaintiff personally, and 

as tutrix to her minor children, recovered judgment from the 
Harbour Commissioners of Montreal for 82,025 due under the 

• Workmens Compensation Act for the death of her husband. 
Her attorney in the proceedings was Mr. Arthur Delisle. On 
December 27, 1916, the Harbour Commissioners issued a cheque 
to the order of plaintiff for 82,025, and on the next day this cheque 
was deposited in the Quebec Bank endorsed : “For deposit only; 
Marie I/wise Robidoux (widow Lapointe). Arthur Del isle, 
attorney. ”

At the time of the deposit, Delisle filed with the bank a power 
of attorney, the original of which was dated December 23, 1915. 
The power of attorney sets out that Marie Txniise Robidoux 
authorized Dclisle to withdraw on her behalf from the Harliour 
Comn issioners the sum of 82,025, to give to them in her name a 
receipt, and to endorse all documents and cheques, ratifying in 
advance all lie would do to withdraw the said sum.

Acting under this power of attorney, Delisle withdrew from 
the bank by 9 cheques the sum of 82,023, the first cheque being 
for 81,025, on December 28, 1915, and the last living for 848 on 
February 9, 1916, all cheques being payable to Arthur Delisle or 
bearer. Plaintiff stated in her evidence that she knew nothing 
of the deposit of the cheque in the bank or of the withdrawals, 
but acknowledged that on March 14 she drew the proceeds of a 
cheque for 8100. The first of these cheques accounted for a cheque 
for 8150 drawn by Arthur Delisle, in trust, to her order on his own 

52—44 d.l.r.
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account with the hank, ami dated March 11, and the second 
accounted for a cheque for $100 drawn by him to her order on 
March 18. The total of these two sums, namely $250, she 
deducted from $2,025, and setting up—as was the fact—that the 
Quelxx* Hank had l>een taken over by the Royal Bank, sued the 
latter for the balance, on its repudiation of liability as a consequence 
of having paid out to her agent, Delisle, in virtue of the power of 
attorney.

It was held by the court below that the power of attorney was 
exhausted by depositing the cheque. There are several points 
raised by the pleadings, but the only question which arises in my 
mind in this case is as to the interpretation to be given by the above 
power of attorney dated December 23, 1915. This power of 
attorney had been given to Arthur Delisle, not only to withdraw 
a cheque from the Harbor Commissioners, but to get the cash. 
He certainly could have gone to the Bank of Montreal, under this 
power of attorney, endorse the cheque, and receive the money 
immediately. Instead of going to the Bank of Montreal, he got 
the Quebec Bank to collect this cheque for him, and instead of 
drawing the money out of the bank immediately, he withdrew the 
sum of $2,023 by 9 cheques, the first being for $1,025 on Decem
ber 28, and the last on or about February 9, 1916.

When Delisle received tliis money from the Quelxx* Bank the 
bank had no knowledge of any breach of trust committed by 
Delisle, who presumably was drawing these cheques to get cash 
for his client, the plaintiff. Moreover, we must bear in mind the 
last part of the power of attorney, which says that she, Iouise 
Robidoux, ratified in advance all that he would do in order to 
withdraw the said sum (ratifie d’avance tout ce qu’il fera pour 
retirer la dite somme). Under these circumstances, and seeing 
the wording of the power of attorney, I am of opinion that Delisle’s 
mandate was not exhausted when he withdrew from the Queliec 
Bank the sum of $2,023, ami the bank was justified in paying the 
cheques presented by Delisle.

Having come to this conclusion, I do not deem it necessary 
to discuss the interpretation to be given to ss. 95 and 96 of the 
Bank Act. The only recourse the plaintiff has is against Delisle, 
her agent. Under these circuirstances I am of opinion to reverse 
the judgment and dismiss the action with costs of both courts.

Appeal allov'ed.
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ROYAL TRUST Co. v. CITY OF MONTREAL.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington.

Anglin and Brodeur, JJ. October 8, 1918.

1. Expropriation (§ III C — 135) — Compensation — Actual value —
Homologation or plan—Deduction for.

Commissioners in fixing the owner’s compensation in expropriation 
proceedings are not entitled to make any deduction from the actual 
value of the land taken, in respect of the burden imposed upon it by the 
confirmation or homologation of a plan.

2. Estoppel (§ III E — 70)—Expropriation proceedings—Irregular
ities—Prosecuting claim before hoard.

In expropriation proceedings the conduct and action of the expropriated 
party in ap]>ointing his commissioners and prosecuting his claim before 
the board estops him, after the award has been made from attacking 
it on the ground of alleged irregularities anterior to the notice of expro
priation.

Appeal from the judgment of the Court of King’s Bench, 
appeal side (1917), 2(i Que. K.B. 557, reversing the judgment of 
the Superior Court, District of Montreal, by which the plaintiff’s 
action was maintained.

The action was taken to set aside and have declared illegal and 
null proceedings which had lteen taken by the City of Montreal 
by way of expropriation for opening or extending Sherbrooke 
street in the east end of the city and also to set aside the award of 
the arbitrators in so far as it affected certain lots of land required 
for the opening of that street and owned by the appellant in trust 
for the estate of one Charles Sheppard. Affirmed.

Lajleur, K.C., and A. Chase-Casyrain, K.C., for appellant ; 
Atwater, K.C., and Jarry, K.C., for respondent.

Fitzpatric k, C.J.:—The substantial question in this appeal 
is what were the rights of the appellant in the land expropriated 
and for which it had a claim to be indemnified.

The lots in question were within the homologated street lines 
shewn on a plan prepared by the city and confirmed by the court 
in 1887 as being included in land required for an extension of 
Sherbrooke street.

The proprietor of land expropriated is entitled to be compen
sated by payment of the value of the land taken, and s. 421 of the 
city charter provides, inter alia:—

Indemnity, in case of expropriation, shall include the actual value of the 
immovable, part of immovable or servitude expropriated and the damages 
resulting from the expropriation;but, when fixing the indemnity to be paid, the 
commissioners may take into consideration the increased value of the immov
ables from which is to be detached the portion to be expropriated and offset 
the same by the inconvenience, loss or damages resulting from the expro
priation.

707

CAN.

8.C.

Statement.

Fitspatrick.C.J.



708 Dominion Law Reports. [44 D.L.R.

CAN.

Trust Co. 

Montreal.

Fitspatrick.C.J.

S. 418, however, provides:—
418. The city shall not be liable for any indemnity or damages claimed 

with respect to any building constructed, or improvements, leases or contracts 
made by any person whatever, upon any land or property, after the con
firmation of any plan or map, or of any modification or alteration of, or addition 
thereto.

Thu question is what is the effect of s. 418? Cross, J., in his 
reasons for the judgn ent appealed from, says:—

The respondent (now appellant ) is in error in its pretension that it should 
have been awarded what would have been the real value of the land in question 
if it had been marketable land. It is said for the respondent (appellant) that 
the city is not to be permitted to depreciate land by putting it on a plan and 
then take the land at the depreciated value made so by its own act. To that 
it can be said that the city plan is given certain effect by statute. That 
effect causes depreciation but it is the law.

1 must dissent altogether from tliis interpretation of s. 418.
It is a well-recognised canon of construction not to interpret 

an Act of the legislature in such a way as to take away property 
without compensation, unless such intention is clearly expressed 
or is to he inferred by plain implication.

In the recent case in the English Court of Appeal of Cannon 
Brewery Co. v. Central Control Board (Liquor traffic) reported in 
[1918] 2 Ch. 101, the Master of the Rolls in his judgment said at 
p. 120:—

No intention can be attributed to parliament of taking away from 
individuals their property without paying them for it; unless such intention 
be expressed in clear and unequivocal language.

(Ctbb v. The King 42 D.L.R. 330, [1918] A.C. 915, 27 D.L.R. 
262, 52 Can. S.C.R. 402) also.

Now I can sec nothing in s. 418 to warrant the view that it is 
intended to have the effect of a partial and indeed almost total 
confiscation of the property of an owner of land. The intention 
of the legislature, I think, was this: Where a city improvement is 
proposed, the carrying out of which may necessarily take some 
time, parties whose1 land will need to be expropriated for the 
purpose are not to be allowed to aggravate the indemnity which 
they will be entitled to claim by carrying out improvements in the 
interval.

This does not seem to me to involve any intention on the part 
of the legislature to deprive the landowner of the full value of his 
land which he is entitled to be paid.

The power given to the city is a very exceptional one and one 
that, no doubt, may easily lead to considerable hardship. Under
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it, the city can, owing to want of security, practically prevent a 
landowner making any use of his property for an indefinite time 
without Iteing under any obligation to take the land at all or to 
pay any damages occasioned. That is sufficiently unfavourable 
to the landowner without an unnecessary finding in the statute 
of an intention to allow the owner even eventually nothing but 
the value of what would be scarcely more than a bare legal title, F‘taPatr,«*.c.j. 

of which, indeed, the respondent’s expert witness, Beausoleil, says:— 
la valeur n'vst que nominale et ne dépasse pas $1, pour tout le terrain.

The second clause1 in par. 3 of s. 421, that, namely, providing 
for an offset, in consideration of increased value of the immovables 
from which is to be detached the portion to be expropriated is not, I 
think, effective here because at the date of the expropriation the 
appellant had no other lands than those expropriated. It had 
already disposed of its other immovables which benefited by the 
increased value. If it had sold them subsequently to the expro
priation, the increase in their value would have had to be set 
against the com pensation for the land expropriated. At the time 
of the sale, however, the extension of Sherbrooke St. had not been 
made, and n ight never have been made. No doubt there was a 
probability that it would be made and the purchasers were willing 
to accept the possibility, still I do not see how this can affect the 
legal rights as between the appellant and the respondent.

I think that, from the record, two facts are established: (1) 
that the value of land in the locality was more than that allowed 
in the award; and (2) that the majority of the comn issioners took 
into consideration the homologated plan as depreciating the value 
of the land expropriated.

These are substantially the findings of Cross, J., who says:—
It can be said that the proof establishes that the real value of marketable 

land in the locality was 60c. per foot. The award is only 25c. per foot. That 
great disparity is suggestive of the view that the majority of the commissioners 
subjected themselves to some error not merely of estimate of value but to 
some error in principle.

And again he says:—
The fact is that the majority of the commissioners did take into con

sideration the effect of the homologated plan and they would have been 
wrong if they had not done so.

It would be difficult to say how the commissioners arrived at 
their award. They seem to have been agreed at first in saying 
that they took into account the servitude of the road although 
later inclining to the contrary opinion. The principles on which
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they should have proceeded, as above indicated, are, however, so 
simple that I think it is clear they were not guided by these. No 
adequate explanation is forthcoming of the difference l>etween the 
allowance for these and other lands taken; whilst one of the 
majority of the commissioners says that if he had taken the servi
tude into account he would have allowed only 15c. instead of 25c. 
I>er foot. A difference of only 10c. between the full value of lands 
and their value burdened with a servitude which, as the respond
ent’s witnesses say, renders them absolutely valueless is inex
plicable.

I do not wish to lie understood as expressing now' any opinion 
upon the amount of the compensation which the appellant is 
entitled to recover. The amount awarded n ay for reasons which 
I have not considered work out as a fair and proper compensation, 
but if so, it has worked out right rather by chance, and the 
appellant is entitled to have a more satisfactory consideration 
and regular determination of its claim.

The appeal should, therefore, in my opinion, lie allowed, and 
the matter referred back to the commissioners to establish the 
actual value of the land expropriated the amount of which is to be 
awarded as indemnity to the appellant, but in view of the finding 
below and out of respect for the opinion of the majority hero I do 
not enter a formal dissent.

Davies, J.:—This is an appeal from the judgment of the court 
of King’s Bench, Province of Quebec, reversing a judgment of the 
Superior Court Judge which declared certain expropriation pro
ceedings in connection with the plaintiff’s property and the award 
of the majority of the commissioners to be null and void.

The Court of King’s Bench reversed that decision and dism issed 
the plaintiff’s action, and against this judgment the present appeal 
was taken.

I agree fully with the Court of King's Bench that the alleges! 
illegalities in the antecedent proceedings of the city and the com
missioners cannot lie invoked in this case on the grounds stated 
in the court below\ The conduct and action of the present appel
lants in appointing their commissioners and prosecuting their 
claim before the board effectually estopped them after the award 
was made from attacking it on the ground of these alleged irregu
larities, anterior to the notice of expropriation.

The statute makes the award of the commissioners, in such
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cases as the present, final and without appeal. In order to give 
grounds for attacking it, either highly improper conduct on the 
commissioners’ part, or fraud, or the proceeding by the com
missioners in making the award upon an improper principle, must 
be clearly shewn. The latter was the ground relied upon in this 
case.

The Court of King’s Bench held that the award attacked 
should not be interfered with, and I think they were right in their 
conclusions.

The owner of land expropriated is undoubtedly entitled to be 
paid its actual value at the time of its expropriation; but it is the 
actual value of the land to him subject to any statutory charges 
upon it, and not the value to the person, corporation or company 
taking it that is to be awarded.

The City of Montreal had, in the year 1887, laid down on a plan 
the lines of a proposed extension of Sherbrooke St., one of the 
principal streets of Montreal, which extension ran through the 
property in question, and had tin* plan confirmed by a Judge of the 
Superior Court.

The law' provided that after the homologation of these lines 
by the confirmation of the plan of the same, the city was freed 
from liability or damages “with respect to any building con
structed or improvement, leases or contracts made by any person 
whatever upon any land or property after the confirmation.”

An amendment, 7 Edw. VII. c. 63, s. 30, speaks of portions of 
vacant lots between homologated lines as being reserved for 
“public or municipal purposes. ’’

In 1908 the Sheppard estate, of which the plaintiff is trustee, 
made a plan of subdivision of its land in the locality of the locus 
in question and made its plan to conform to the city plan so far 
as concerns the site of Sherbrooke St. Afterwards, in 1912, lots 
on the north-east side were sold to Larivière and Messier by the 
now appellant, and these lots are described in the deed as being 
1 rounded by Sherbrooke St.

When the commissioners made their award, upon what principle 
should they have proceeded? Clearly, in my opinion, they should 
have awarded the actual value of the land to its owner and in 
finding that actual value they were bound to take into considera
tion the fact of the proposed extension of Sherbrooke St. and the 
homologation, and confirmation of the lines of that street through
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the plaintiff's lands as shewn on the plan of the same. In my 
judgment, the plaintiff had not a marketable title at the time of the 
expropriation. Such title as he had was one subject to the effect 
of the proposed extension of Sherbrooke St. and the confirmation 
of the plans thereof, in other words, subject to a statutory charge. 
The comn issioners were obliged, in my judgment, to consider 
this in making their award. This statutory charge or "reserva
tion for municipal purposes," or servitude, or whatever name 
you choose to give it was sometliing w hich affected the value of the 
land and diminished its marketable value. It is true it may have 
raised, probably greatly raised, when adopted by the Sheppard 
estate in making their plan of the land in 1908, the value of the 
lands fronting on that proposed street, but with that we have 
nothing to do. The owners of thise adjoining lands, in this 
instance the plaintiff itself, got the benefit of that increase, and 
no one complains or has a right to complain of that. But when 
they sold these adjoining lands at 60c. a foot, and then claimed to 
have allowed them the same price for the lands of the proposed 
street, the opening of which gave them the increased price they 
got for the adjoining lands, and contend that this was the principle 
on which the arbitrators should have acted they are going too far 
and advancing as a principle something I cannot for a moment 
accept. They claim properly all the increased price caused by 
the opening of the street to the adjoining lands and then contended 
that this increased price was that which should have guided the 
arbitrators in fixing the con pensation for the street itself. As 
Cross, J., says: "It is simply resorting to the too common project 
of land speculators to get paid twice for the same thing. "

Their title to the lands within the street lioundaries was subject 
to the statutory charge or reservation I have referred to. It was 
not a marketable title such as that to the lands fronting on the 
street. It had to be valued as it stood at the time of the expro
priation subject to the charge, and if that had been done by the 
arbitrators, I would have held it was rightly done. Cross, J., 
holds that the majority of the commissioners did take into con
sideration the effect of the homologated plan, the Sheppard estate 
subdivision plan and the description of the Larivière and Messier 
lots as bounded on the street, which consideration would, of course, 
tend to decrease the actual value of the street land.

If they did, from my point of view they were right, and there
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is no ground for the contention that they acted ujxm a wrong 
principle.

If they did not, they omitted doing what they should have 
done in that respect ; but the appellants have no ground of com
plaint on that score, as the omission would be in their favour.

I am unable to find that the arbitrators acted upon any wrong 
principle, and I would, therefore, agreeing, as I do, with the 
reasons for his judgment given by Cross, J., and with the con
clusions of the Court of King’s Bench, dismiss the appeal with costs.

Idington, J. :—1 think this appeal should be disn issed with costs.
Anglin, J.:—I agree with the Judges of the Court of King’s 

Bench that the award of the expropriation commissioners cannot 
be successfully attacked upon the grounds of alleged irregularities 
in the antecedent proceedings preferred by the appellants. 
Whether the provisions of the charter of the City of Montreal 
(62 Viet. c. 58, and amendments) required or justified the com
missioners in fixing the amount of compensation for the land 
expropriated to make a deduction from its actual value on account 
of rights or easements in favour of the municipality and the public 
to which it was subjected by the confirmation, in 1887, of a plan 
for the extension of Sherbrooke St., and whether they have in 
fact n Jide such a deduction are, in my opinion, the only debatable 
questions. Both of them—the one a question of law, the other 
of fact—require careful consideration.

The principle of natural law which underlies art. 407 of the 
Civil Code: “No one can be con'pellet! to give up his property, 
except for public utility and in consideration of a just indemnity 
previously paid,” is likewise the foundation of the well-established 
rule of statutory construction thus stated by Farwell, J., in Earl 
of Lonsdale v. Lowther, [1900] 2 Ch. 087, at 096:—

It is a sound rule of construction not to construe an Act of Parliament as 
interfering with or injuring persons’ rights without compensation, unless one 
is obliged so to construe it: see per Lord Fisher in Attorney-General v. Horner 
(1884), 14 Q.ti.D. 245, 257.

The city charter declares that streets and highways indicated 
and projected upon a plan or map duly confirmed by the Superior 
Court shall be deemed to be highways (s. 411). Although the 
city is not bound to carry into effect any projected street opening, 
widening, or extension so confirmed (s. 417), the owner is disen
titled to indemnity, should the city subsequently expropriate the 
land, for nn> buildings or improvements constructed or made upon
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it subsequently tosuch confirmation (s. 418). “Nor,” says s. 417, 
8. C. "shall the city hereafter be liable for any indemnity or damages 

Royal whatever by reason merely of the confirmation of such plan or any 
Trust Co. alteration or modification thereof or addition thereto. ”
Cm or The only offset to the very serious interference with and dep- 

Montheal. rjvtttjon 0f [,is rights thus authorised is that the property owner 
Anglin,r. [Iaa by recent legislation (s. 419 (a), enacted by 7 Edw. VII.

c. 63,. s. 30) been relieved from liability for taxes, but only if the 
expropriated land lie vacant, and that he may make such use of 
his land as is practicable without building upon or otherwise 
improving it except at the risk of losing his expenditure, and subject 
to the rights of the public in it as a highway. It is obvious that so 
burdened ine interest ol the owner in the land would be of little, 
if any, value, and that if his indemnity on its ultimate expropria
tion should lie confined to the value of an interest so depreciated, 
he will, in effect, have lieen deprived of his property without 
compensation. That such a result was intended by the legislature 
is most improbable.

The interval between the homologation of a plan shewing a 
projected highway or highway extension, and the expropriation 
of the land required for it, may lie prolonged for many years. 
During that period the owner undoubtedly must submit to the 
hardship of the burden placed upon him by the statute as the result 
of confirmation of the plan without compensation lieeause the 
legislature has expressly negatived his right to "any indemnity 
or damages whatever by reason merely (timplemenl) of the confir
mation of the plan. "

Rut the opening, widening or extension of a street cannot be 
actually made without expropriation under the provisions of the 
charter (s. 419), and when that takes place the case is no longer one 
merely (simplement) of confirmation of a plan. The land itself 
must then be acquired, and the statute says that the owner's 
indemnity “shall include the actual value (la valeur vielle) of the 
immovable, part of immovable or servitude expropriated and the 
damages resulting from the expropriation (s. 421).” Applying 
to the two provisions which I have quoted from ss. 417 and 421 
the rule of interpretation above indicated and harmonising their 
construction as far as their language permits with art. 407 of the 
Civil Code, I think s. 417 should be read as suspending the right 
of the owner to compensation for the loss, temporary or permanent,
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of the rights of which he is deprived on confirmation of the plan __ 
The loss may l)e temporary only, because the city is not bound to 8. C.
proceed with the projected opening, etc.; it may, by altering or Royal
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modifying the homologated plan with the sanction of the court 
(s. 415), abandon the project without incurring liability for indem
nity (s. 417). The loss may be permanent if the city proceeds
with the project, necessitating the expropriation of the land. AneUe,J 
Thereupon, as already stated, the case ceases to be merely one of 
confirmation of the plan of a projected improvement, and the 
owner becomes entitled to indemnity not by reason of such con
firmation, but because his land is taken from him and the statute 
says that his indemnity shall include its actual value. The sus
pension under s. 417 is then terminated. That confirmation of 
the plan should produce only a suspension of the owner’s claim 
for indemnity in the event of ultimate expropriation seems very 
clearly to be the purpose of the word “merely” (simplement) in 
s. 417, and—I say it with all becoming respect—I cannot but 
l>elicve that the significance of this word has escaped the attention 
of those who have taken the contrary view.

I am, therefore, of the opinion that the con n issioners in 
fixing the owner’s compensation, were not entitled to make any 
deduction from the actual value of the land taken in respect of 
the burden imposed upon it by the confirmation of the plan in 
1887—that it was the actual value of the land for which they were 
to award comjiensation and not merely the value of the owner’s 
interest therein subject to the rights of the municipality and the 
public acquired under the homologation.

Neither can I subscribe to the contention that by selling 
adjacent lamls as fronting on Sherbrooke St., then a projected 
highway, ami under the statute to “be deemed to be a public 
highway, ” the owner necessarily subjected the part of his property 
afterwards expropriated for that street to a servitude in favour of 
the purchasers and their assigns in respect of which the com
missioners were required or entitled to make a deduction from its 
actual value in ascertaining the amount of the indemnity payable 
to the owner on expropriation.

Did the commissioners in fact make any such deduction?
Cross, J., says:—

The fact is that the majority of the commissioners did take into con
sideration the effect of the “homologated” plan, the making of the Sheppard
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estate subdivision plan and the description of the Larividre and Messier lota 
as being bounded by Sherbrooke St.; and they would have been wrong if 
they had not done so.

He reaches this conclusion apparently because of what he 
regards as the otherwise unexplained and inexplicable disparity 
between the 25c. a square foot allowed to the appellants as com
pensation and the 00c. a square foot which he says the proof 
establishes was the real value of marketable land in the locality.

On the other hand, the late Chief Justice of the Court of King’s 
Bench (Sir Horace Archairbeault) and Carroll, J., accepted the 
testimony given by each of the three commissioners who con
stituted the majority of the board that they had made no deduction 
onaccountof what they term “the servitude/’ 20 Que. K.B. 557, 
5G5, 5G8, Recorder Geoffrion, chairman of the board, deposed 
that in taking this course the majority of the commissioners 
acted on the opinion of a Judge of the Superior Court obtained and 
communicated to them by him; and the two other commissioners 
confirned this statement. Trenholmo, J., the remaining member 
of the court, delivered no written opimon, but the formal judgment 
would seem to indicate that, on this point, he agreed with the 
Chief Justice and Carroll, J., rather than with Cross, J. It is 
erroneously stated in the official report that Pelletier, J., sat as a 
member of the court.

After careful consideration of the entire record, notwithstanding 
some discrepancies, and the obviously fidgetty scrupulosity of 
Recorder Geoffrion, I have not found sufficient reason for dis
believing the conn issioners’ testimony or doubting its accuracy, 
corroborated as it is by that of Mr. Senecal, the secretary of the 
board. Still less am I prepared to hold that upon this question 
of fact the Court of King’s Bench clearly erred in its appreciation 
of the evidence. The mere disparity referred to by Cross, J., 
does not warrant such a conclusion. Moreover, I am not satisfied 
that the actual value of lands in the locality, “excluding any 
advantage due to the carrying out of the scheme for which the 
property (was) compulsorily acquired, Fraser v. City of Frasenille, 
34 D.L.R. 211; (1917] A.C. 187,194,” was 60c. a square foot. Mr. 
Findlay valued the land in question at 40c. a square foot free from 
all servitudes and 20c. subject to the servitudes discussed, and there 
is no evidence how much less than the figures put upon it by the 
several expert witnesses it would be worth if the extension of
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Sherbrooke St. were merely a possibility and not a realized possi
bility. Cedars Rapids Manufacturing Co. v. Lacoste, 16 D.L.R. 
168; [1914] A.C. 569. So far as appears none of the witncsses who 
deposed to values ranging from 40c. to 75c. a t-q iare foot were 
examined on this footing. One of them, Mr. Beausoleil, said that, 
subject to the “ servitude,” he would value the whole lot at 81. 
Moreover, other properties in the locality, some of them not shewn 
to have been so wholly different from that of the appellants as to 
preclude comparison, were valued by the comn issioners at the 
same figure, 25c. a square foot, and there are the circun stances that 
the property in question had l>een the location of a city dump, was 
very lowr, and was comparatively close to abattoirs, which the 
commissioners regarded as having a tendency to depreciate its 
value.

There is no appeal from an award such as this. The statute 
expressly excludes it (s. 429)—(4 Edw. VII. c. 49, s. 18). Without 
entertaining an appeal an award may not be set aside solely localise 
the court is of opinion that it is too high or tin) low—even very 
considerably so—unless the disparity be so great that it is clear 
that the award must have t>een fraudulently made or that the 
arbitrators must have been influenced by improper or illegal 
considerations. The Court of King’s Bench has held that neither 
of these grounds of invalidity has been established, and the clear 
case necessary to justify a reversal of its judgment, in my opinion, 
has not been n ade out.

I would merely add that if I thought it necessary to pass in 
detail upon the considerations that should affect the comm issioners 
in arriving at the amount of the indemnity to which an expro
priated owner is entitled under s. 421 of the Montreal city 
charter, I am not at all certain that where, at the time of the 
homologation of the plan shewing the projected improvement, 
he owns adjacent lands, from which the expropriated property is 
thereby detached, and parts with those lands in the interval liefore 
expropriation, he should not, for the purposes of the off-set of 
increased value of such adjacent lands provided for by that section, 
be in the same jiosition as if he still held them. Why should the 
amount which the city has to pay for the expropriated land be 
increased because the owner has parted with his adjacent property 
since the homologation of the plan of the projected work? It 
would seem to be contrary to the purpose of the statute providing
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for homologation and its consequences with the apparent object 
of preventing changes in the condition of the property affected 
which would increase the burden of the expropriating munici
pality that it should. Rut on this aspect of the case it is not 
necessary now to express a definite opinion.

Solely on the ground that the evidence does not clearly establish 
that the award of 25c. a square foot was such a gross under
valuation of the appellants’ property as would warrant a finding 
that the comn issioners in making it must have l>een influenced by 
improper considerations, and a fortiori, that it has not been so 
plainly demonstrated that the Court of King's Bench erred in 
reaching that conclusion that a reversal of its judgment would 
be justified (Demers v. Montreal Steam Laundry Co. (1897), 27 
Can. S.C.R. 537, I would dismiss this api>eal.

Brodeur, J.:—The chief question that presents itself in this 
case is whether the expropriation commissioners in determining 
the amount of the compensation based it on an erroneous principle. 
The property expropriated was formerly a part of a vacant lot; 
and in 1887 the City of Montreal, under the authority of its 
charter, decided to extend Sherbrooke St. across this lot. It has 
indicated this extension on the official plan, and has had it con
firmed by the Superior Court. Under those proceedings the 
projected street became a public way (s; 411 of the charter).

Another provision of the charter declares, however, that the 
city is not compelled on account of the confirmation of the plan, 
to open the street; nor is it compelled to make compensation or 
pay damages liecause of such confirmation (s. 417). This pro
vision is certainly contrary to the ordinary principles of law. 
Indeed, the Civil Code (art. 407) says that no one can be compelled 
to give up his property except on being previously paid a just 
indemnity. Now, wre have here an owner of property in the city 
of Montreal who sees a street laid out on his land. He could no 
longer sell it without leaking known the line to which it is subject 
Ma nui v. Bombe* (IMS), SO Be*. Log. (OS.) MO; flieqr, 

1871-1-48), neither could he claim compensation or damages 
for the buildings which he erects on it.

The city, however, could not demand taxes for the land covered 
by this homologated line (s. 419a of the charter). The owner, 
from the moment that a line is so laid, remains indeed the owner of 
the land which is the street location, but he cannot build there
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without putting himself in danger of it being taken away without 
compensation when the indemnity is determined upon for the land 
itself. His right of ownership is very seriously restricted; and, 
moreover, this land becomes a public way, as stated in s. 411, of the 
charter.

It is indeed true that the owner has the prospect of seeing a 
street cross his property ; and then, for this reason, the lots which 
front on the projected street increase in value and compensate 
him. It is probably this increased value which has induced the 
legislature to adopt such legislation apparently contrary to the 
principle which ordains that there is no expropriation without 
con pensation. Rut, on the other hand, if the city deemed it 
inadvisable to carry out its project of opening a street at the spot 
in question, this would create grave injustice. But that is a matter 
for the legislature and not for the courts.

In the present case, the street was laid on the plan in 1887, 
as I have alrove stated, and it was only in 1913 that the city 
determined to acquire the street, and to have the compensation 
settled which should be paid to the owner. The expropriation 
con n issioners proceeded to hear the parties and their w itnesses, 
and the majority decided on granting 25c. a foot to the owner. 
The latter is not satisfied with this decision, and asks that it be 
annulled and set aside.

The chief question raised is whether the commissioners should 
concede the same value to the street as to the adjoining lots. It 
has been shewn that the adjoining lots sold at about 60c. a foot; 
accordingly, the appellant claims that he should be paid the same 
price for the street.

It is unquestionable that from the moment a line is laid out 
across a vacant lot for the purpose of a street that the right of the 
owner is necessarily restricted. A servitude of right of way is 
created there, since, under s. 411 of the charter, a street laid on a 
plan becomes a public way. He remains indeed the owner of the 
land, but his right is not absolute as it was before. Then, whether 
we should consider this burden as a servitude or as a restriction 
of the right of ownership, it none the less remains that the land had 
not, when the commissioners fixed the compensation, the same 
value ns the adjoining lands upon which there is no such burden. 
The comm issioners were, therefore, bound, in my opinion, to 
take into consideration such burden and such right of way. There
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is some doubt in the evidence as to whether they took it into 
consideration or not. However, if we take the amount which has 
lx*»n granted as compensation, 25c. a foot, and the value, which 
appears to lx» admitted, of the adjoining lands, 60c. a foot, it 
seems evident to me that they should have taken into considera
tion, as it was their duty to do, the existence of such servitude. 
I concur, therefore, in the opinion expressed on this head by Cross 
J. For if I was certain that they had not taken account of this 
servitude 1 would then be of opinion that the award should be 
void, and that the case should be referred back to the arbitrators 
in order that it might be re-heard. Rut then this proceeding 
would probably be detrimental to the appellant, as the award 
might perhaps grant a less sum than what has been given. The 
appellant claims also, that the award should he set aside l>eeause 
certain antecedent proceedings were not quite regular; it alleges, 
for example, that the preliminary report, which should be made 
by the controller before the council decides to proceed to have the 
indemnity deteni ined, was irregular, and that the resolution of 
the council was not carried by a majority of the members of the 
council, as the law requires.

It seems to me that the informality so claimed should have 
been raised ab initio. Resides, it is to be presumed that the 
appellant had every interest in the compensation being deter
mined, for it had on its hands a piece of land which brought it in 
nothing, and consequently it would be desirous of the compensation 
being detern ined as soon as possible. It is too late for it, now 
that the award is given, to complain of proceedings in which it 
acquiesced by taking part itself and by submitting to their juris
diction.

If the resolution of the council was illegal, nothing was then 
easier than to take the necessary proceedings to set it aside. 
It did not do so. I am of opinion that the appellant should observe 
with satisfaction that the city, after several years of waiting, was 
about to pay it for its land ; and it is too late to-day to complain of 
that.

For these reasons the appeal should be dismissed with costs, 
and the provisions of the judgment of the Court of Appeal should be 
confirmed. Appeal dismissed.
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