
THE

ONTARIO REPORTS,
VOLUME XVIII.

f

CONTAINING

REPORTS OF CASES DECIDED IN THE QUEEN’S - 
BENCH, CHANCERY, AND COMMON 

PLEAS DIVISIONS,

t.
OF THE

HIGH COURT OF JUSTICE FOR ONTARIO.
A TABLE OF THE NAMES OF CASES ARGUED, 

A TABLE OF THE NAMES OF CASES CITED,

DIGEST OF THE PRINCIPAL MATTERS
'

AND A
»

EDITOR :

JAMES F. SMITH, Q. C.

REPORTERS :

QUEEN’S BENCH DIVISION..................E. B. BROWN.
j A. H. F. LEFROY,
\ GEORGE A. BOOMER, 
.GEORGE F. HARMAN,

BARRISTERS-AT-LAW.

CHANCERY DIVISION,

COMMON PLEAS DIVISION

'j

TORONTO :
ROWBELL & HUTCHISON,

KINO STREET EAST.

»

1890.

m

%
 s

>



ENTBHED'aocording’to the Act of Parliament of Canada, in the year of 
our Lord one thousand eight hundred and ninety by the The Law 
Society of Upper Canada, in the Office of the Minister of Agricul-

J

\
■y

mm
/ ■ n

X

• M

-i3E*g
)

aIr.-:

f

V



JUDGES

HIGH COURT OF JUSTICE.
DURING THE PERIOD OP THESE REPORTS.

r
QUEEN’S BENCH DIVISION:

Hon. John Douglas Armour, C. J.
“ William Glenholme Falconbbidge, J, 
“ William Pubvis Rochfobt Street, J.

CHANCERY DIVISION :

Hon. John Alexander Boyd, C.
“ William Pboudfoot, J.
“ Thomas Ferguson, J.
" Thomas Robertson, J.

COMMON PLEAS DIVISION :

HoN./Sra Thomas Galt, Knt., O. J.
“ John Edward Rose, J.
1 Hugh MacMahôn, J.

}

Attorney-General :
Hon. Oliver Mowat.

\
r 
* 2

.

c

l

i



r

>

f>-' -

■>

i

i

C1

Albrec
Ander;

Mut
of JM

Augus

Baechl 
Baldwi 
Bank ■

Ame
Bank c 
Barton 

Tow 
of th 

Bean, f 
Bertrai 
Blacklt 
Blain v 
Bogle, 
Boughi 
Bowerc 
Bowma 
Boyd, 1 
British

Bank
iwn
>wn

Brown

V

;
\

/

v

/

/'



\\\
Xx

1 ti....I
r«t J
A TABL

I

CASES REPORTED IN THIS VOLUME.
\

i
A. Page.

Page. Burford, Trustees for School, 
Section No. 24 of the Town
ship of, v. Corporation of 
the Township of Burford 
and Trustees of School Sec
tion No. 23 of the Township
of Burford ...........................

Burkholder, Albrecht v..........

Albrecht v. Burkholder 
Anderson et al. v. Saugeen 

Mutual Fire Insurance Co.
of Mount Forest..............

Augustine v. Schrier..............

287

355
192

546
B. 287

VBaechler v. "Smith 
Baldwin, Town'idt- 
Bank of Commercé v. British 

America Assurance Co.... 234 
Bank of Montreal v. Bower et al 226 
Barton, Corporation of. the 

Township of, v. Corporation 
of the City of Hamilton .... 199

Bean, Spahr v.. —,.............
Bertram et al, Masdn v... . 
Blackley v. Dooley et al....
Blain v. Peaker ...................
Bogle, Robinson et al. v... . 
Boughner et al. Walker v.. 
Boweretal,Bank of Montreal v. 226 
Bowman et al. v. Thatcher .. 265

C.293
i403v

Cameron v. Cusack...................
Canada Life Assurance Co, 

Corporation of the City of
Kingston v............................

Canada Permanent Loan and
Savings Co, Discher v.......

Canadian Pacifie R. W. Co. v.
LeMay.................,...................

Carty v. City of London and 
London Street R. W. Co. .. 122 

Chamberlain, Clarke and, Re.. 270
Chandler, Re...........................
Chard v. Rae ...........................
City of London and London 

Street R. W. Co, Carty v.. 122
Clark, Watt v........................... 602
Clarke and Chamberlain, Re. 270
Cline, Noble et al. v. Re.......... 23
Cobourg, Corporation of the 

Town of, v. Victoria Univer-

520

18

273
... 70

1, 314
381
109
387
448 105

371

Boyd, Regina v.........................
British America Assurance Co, 

Bank of Commerce v..........

485

234
wn v. McLean
wn et al. v. Davy et al.... 569 

Brown et al, v. Grove et al. .. 311

533

sity 165



vi. CASKS REPORTED. [VOL.

Page.

XVIII.]
Page.

Cooke and Village, of Norwich,

■Corporation of, tile City ' of 
Hamilton, Corporation of the
Township of Barton v..........

Corporation of the City of 
Kingston v. Canada Life
Assurance Co......................

Corporation of the Town’"of 
Cobourg v. Victoria Univer
sity ...

Corporation of the Town of 
Sault Ste. Marie, Dawson et
al. v......................................

Corporation of the Township 
of Barton v. Corporation of
the City of Hamilton..........

Corporation of the Township 
of Buvford and Trustees of 
School Section No. 23 of the 
Township of Burford, Trus
tees for School Section No.
24 of the Township of Bur-
ford v......................

Corporation of the Township
of Harwich, Frank v..........

Corporation of the Township 
Howard, McCormick and, Be 260 

Corporation of the Township 
of Howard, (juaintance v.. 

Corporation of the Town of 
Ridgetown, Young v......

Court of Revision of the Muni- 
, cip'ality of the Town of ■ 

Gravenhurst, Marter and, Re 243 
Cumberland etal. v. Kearns.. 151 
Cusack, Cameron v

Dawson v. Corporation of the 
Town of Sault Ste Marie et
al............ ;..............................

Dawson v. Fraser ..........
Denman et al„ Johnston v.... 
Discher v. Canada Permanant 

Loan and Savings Co....,.
Dickson, Oldfield v...................
Doan v. Michigan "Central R

W. Co ....... .........................  ___
Dooley et al., Blackley v. .... 381

72 Hamil
Hamil

City
Tow

Hamil
Mad

Hamil
Harris
Harwi

Tow
Hende
Henry
Hibbit
Higgin
Howar

Tow
Huberl

Yarr

556 v 
496199 66

2731.8 188

482165

E.556

East Williams Mutual Fire Ins.
Co., McIntyre v...................

Etobicoke, Township _i 
Grand Trunk R. W." Co.,
Mead v....................

Eyre et,al., Ferris and, Re..

79 ,199
of, and

.. 438 
... 395

F.546 Johnsit
Ferris *nd Eyre et al, Re.... 395
Ferris, Regina v.........
Flatfc v. Waddell..........
Frank v. Corporation of the 

Township or Harwich ...
Fraser, Dawson v.................
Freeman, Regina v.........

344
476539 #<

Keafis, 
King! 
Kinltc

. 34495
496

140 624
1U1

G.

G.&J. Brown Manufacturing 
Co., Traders Bank of Can
ada v. .............. ..................

Gehl et al., Daby v..........
Grant, Regina v.................
Gravenhurst, Court of Revision 

of the Municipality of the 
Town of, Marter and, Re .. 243 

Grove et al. Brown et al. v.... 311

520
Laidmai 
Larocqu 
Lawless 
Le May

Lipsett
London,

Street

430
D. 132

169
Daby v. Gehl et al.............
Daniel et al., Madeira et al. v.. 434 
Davy et al., Brown et al. v. . 559

132

B

X



[VOL.

Page: ?
XVIII.] vii.CASES REPORTED.

H. M.the Page. > Page.
Macklin et al. v. Daniel et al.. 434 
Madden v. Hamilton Iron ' * 

Forging Co...

e et
... 556 1 

... 496 

... 66 
tant 
... 273 
... 188

Hamilton, Be 
Hamilton, Corporation of the 

City of, Corporation of the 
Township of Barton v.' .... 199 

Hamilton Iron Forging Co.,
. Madden v.
Hamilton v. Massie et al .... 585
Harris, Routley y. ....................
Harwich, Corporation of the

Township of, Frank v...........
Henderson, Regina v................
Henry, Walton v.........................
Hibbitt v. Schilbroth, Re .... 399
Higgins, Regina v....................
Howard, Corporation of the 

Township of, Quaintance v. 95 
Hubert et al. v. Township of 

Yarmouth

195

... 55........
Marshall, Payne wt 
Marter and Court of Revision 

of the Municipality of the 
Town of Gravenhurst, Re .. 243 

Massie et al„ Hamilton v 
Mason v. Bertram et al.
Mason, Whitaker and, Ré".. 63
Maxwell v. Scarfe.........
Mead v. Township of Etobicoke 

and Grand Trunk R. W. Co. 438 ' 
Michigan Central R. W. Co.,

Doan v

488

55

R. 405 585... 482 
... 381 1

344
144 . 529 ,
020

148ns.
482... 79

od v
X Me.

458.. 438 
.. 395 McCauley and City of Toronto,

Re 416J. McConnell v. McConnell............
McConnell, Ryan v.....................
McCormick and Corporation of 

the Township of Howard, Re. 260 
McIntyre v. East Williams ' H 

Mutual Fire Ins. Co.............. '79* 1 '

36
409Johnson v. Denman et al... 66

.. 395 

..476 » 

..539 ‘
K.

McLaurin, Routhier v 
McLean, Br

he 112;Keats, Cumberland et al. v.. 151
Kini Regina, v............................
Kin»ton, Corporation of the 

C*y of v. Canada Life 
clearance Co.........................

.. 344 
. 496 

.. 624

533own v
McMahon et al., Regina v....... 502
McMahon V. Roblin

566 "b

219 *
18

N.

L. Noble et al. v. Cline, Re .... 33
Northcote, Re..............................

420 Norwich, Village of, Cook and,
g 107

Laidman, Switzer v. .
Larocque, Robertson v 
Lawless v. Chamberlain et al.. 296 
LeMay v. Canadian Pacific R.

W. Co......... ............................
Lipsett v. Perdue ....................
London, City of and London 

Street R. W. Co., Carty v.. 122 
B—VOL. XVIII. O.R.

1-

. 430 
. 132 
. 169

Re.469 72

O.n 314e 576 Oldfield v. Dickson......... .........
Ontario Canning Co., et al., 

Waddell ,v................................

188. 243 
. 311 41



t

viii.
CASES REPORTED. [VOL.

Page.

XVIII.]
p.

Paxton v. Smith.... BCorporation
pXerVBfrhal1 *88 S4^^i- vDarn.::; 529

Perdue' Lipsettv’....................... ®h‘1I?roth' Hibbitt v., Re .... 399
Phelps *& (fo. v. St. Catharines 575

s tea?;;;
Smith, Paxton v....
Smith v. Smith ............. - 205
Smith’s Trusts J. T, No. 2,'Re 327 
Spahr v. Bean 

95 Spain, Regina v 
St. Oathari

556 Waddel 
Waddel 

Co. et 
Walker 
Wallis a 
Walton 
Watt v. 
Whitaki

192
211
100
293
178Q. m

Quain tance v. Corporation of 
the Township of Howard .. 70

38$
nes and Niagara 

Central R. W. Co., Phelps &
Co. v.........................

Stuart, Scott v. ......
Switzer v. Laidman .

R.

Rae, (Jhard v.......................
Redick v. Skelton .........
Regina v. Boyd.........
Regina v. Ferris......... ..
Regina v. Freeman............
Regina v. Grant........... " ‘ " "
Regina v. Henderson...........
Regina v. Higgins.........
Regina v. King.........
Regina v. McMahon et al.....
Regina v. Runchy.........
Regina v. Spain '
Regina v. Verrai.............
Ridgetown, Corporation ot the 

Town-of, Young v.... 140 
Robertson v. Larocque 
Robinson et al. v. Bogle.. !
Roblin v. McMahon . '
Roman Catholic

Schools, Re...........
■- Routhier v. McLaurin 
• Routley v. Harris...

Runchy, Regipa v..
Ryan v. McCSnneil..

581371 211100
420485

476
524 T.
169

Thatcher v. Bowman et al ... 265
Thomas et al., Woodhill et al. Vto 
Toronto, City of, McCauIe,

and, Re 1............. .* ... 1 ng
Townsley v. Baldwin............  ' t()3
Township of Etobicoke and1 ! 

Grand Trunk R, W. Co., r
Mead v..................!...

Township of Yarmouth, Hubertlt
et al. v..... ......... 5i,58

Traders Bank ol Canada ' v. a 
lanu fact ur-

144
148
566
502
478
385

. 117
.38

469
387

G.& . J. B 
ing Co /.

... 219 «own.I Separate 430
606
112 V.405
478

Verrai, Regina v....................
VictoriaDniversity,Corporation 

of the Town of Cobourg v.. 168 
V'lto 6 °f Norwich' Cook end, 
Vokes, Wallis and’ Re’

409 117
S.

Saugeen 
of

Mutual Fire Ins. Co. 
Mount Forest, Anderson

étal, v................
72
8.355



V

XVIII.] CASES REPORTED. iz.

W. • Page.
Woodhill et al. v. Thomas et al. 277 
Worts v. WortsWaddell, Flatt v 

Waddell v. Ontario Canning
Co. et al..........................

Walker v. Boughner et al 
Wallis and Yokes, Re...,
Walton v, Henry..............
Watt v. Clark...1...........
Whitaker tod Mason, Be

9 332

41 Y.
. 448

Yarmouth,Township of,Hubert
et ah v................'....................

Young v. Corporation of the 
Town of Ridgetown..............

8
620 458

. 602 

. 63 140at

(

[VOL.

Page.
ation 
iv.. 556 
.... 529 
.... 399 
.... 192 
.... 211 
.... 100 
.... 293 
.... 178
.... 205 
!, Re 327 
... 70 
... 385
;ara
is &
... 581 
... 211 
... 420

.,» 266 
• V È77
lei

> H6
. ; tes

nd! 1 
ÎO., r 
.. %i38
irt*
.. "ii58 
v. u
ir-
.. 430

. 117
m
. 166
I,
. 72

8,

I

c

/

i;

i
i

/



\

Z
Na

Abel1 9

AMm
Aldei
Aldr<

Allan
Allan
Allen
Alliac

Arsco"
Atche
Atkîü

Atkim
Atlanl
Atton

>
0■i \

%

w

y
Co.

Austin

F ■

X
.

?

\

$
i

\



1.

/
tL

A TABLE
or THE

CASES CITED IN THIS VOLUME.

A.
Names or Cases Cited.

Abel v. Lee...........................................
Abrath, v. North Eastern R. W. Co
Ackers v. Phipps ......................................... .................
Adams and^Corporation of East Whitby. 2 O.R 473^T!
.4 _ ............................................. 6 U. C. R. 292
Adams and Kensington Vestry, Re.... 27 Ch. D. 394 .
Alderson v. Davenport................................ 13 M. &W.

.............................. 7 Q. BT t>. 1

.............................. 6 Q. B. 370
v. Musgrove.... 11 Q. B. D. 174
.............................. 10 O. R. 110 ..

Auanv. Thompson......................................... 21 6r. 279
Allen v. Edinburgh Life Assurance Co.. 25 G»?306 "
Allison v. Frisby .......................................... W. N. 18
Adams v. Corporation of East Whitby.. o r» u ^
Ames v. Trustees of Birkenhead Docks.
Amer v. Rogers.............................................
Anderson v. Bell.............

Where Reported. Page of Vol
L. R. 6 C. P. 371 

11 Q. B. D. 440 . 
3 Cl. & F. 665..

264
603
278
348Adams v. Ham 375

226,227,228, 230•fiiuarBon v. uavenpon 
Alderson v. Maddison 
Aldied v. Constable .. 
Alexandria Water Co.
Allan, Re.......................
Allan v. Th

42 530
74, 8 App. Cas. 467... 453

530* 20
252
436% 472

W. N. 1889, p. 114
2 0. R. 476 ...........

20 Beav. 332 ...........

186
... 349 ;

582
31 C. 199 70

. , „ , ...................... 29 Gr. 462 .
Anderson v. Canadian Pacific R. W. Co. 17 O. R. 747
Anderson v. Northern R. W. Co.............. 25 C. P. 301
Anderson v. Warde.................................... Dyer 104 ..
Andrew v. Andrew............... .V.............. 1 Ch. D. 410.......................................
Andrus v. Foster......................................... 17 Vt. 556...........
Arm«trnn ’ ................................................ 2 Showers R '283,' (Case 289)' '. '. !
Armstrong, Be ............................................. 12 O. R. 457 ................................
Armstrong v. Church Society...................  13 Gr. 552 .............
Armstrong and Toronto ............................ 17 O. R. 764 ."." .*.'! * ]
Arnott v. Bradley............................ 23 C P 1
Arscott v. Lilley................................ 14 A R 283...............
Atcheson v. Atcheaon ...................  ......... n Rpav 485...............
Atkins v. Tredgold.............................. 2 B&C 230.............
Atkinion v. Featherstone..........................! 1 B * Ad. 944 .'.'.'.'.'.
Atkinson T. Newcastle................................ 2 Ex. D. 441 .............
Atlantic DeLaine Co. v. Mason ............... 5 Rhode Island 463 .
Attorney-General v. Alexander ............... L. R. 10Ex. 30 ....
Attorney-General v! Wkston* Plank Road 4 769, 6 B A N. 7.1-.. »

4 Gr. 211 ...
1 Turn & R. 121 
4 A. R. 316 ...

278
127, 131 
125, 128

577
106
457

. 298
159
43
74

........... 170I 125
494

183, 184, 185
106
446

53
20

Co
466Auriol v. Smith 

Austin v. Gibson 101
181, 185



zii.
CASES CITED.

[VOL. 

Page of VoL
Names of Cases Cited.

Australian Wine Importers, 
Aveson v. Kinnaird

Where Reported,

M.V

6 East 193........X
392
388
510/

B.
Baby v. Miller 
Baddeley y. Earl Granville
Barley v. Jamieson.............
Bailey v. Johnson 
Baldwin 
Ball, Re.
Banes

1 Daly N.Y. 61. . 
3 D. M. & g. 649 
8 C. P.104.

143 Mass. 299

v. Rogers...................

v. Cald well XXX. . . . . . . . . .
of British > 

tern Ass. Co......
Bank of Montreal v. ' Bower."" 
Bank of Montreal v. Fox

Barham v. Ipswich ...
Barling y. Bishopp ..
Barnes v, Mott ..

Bank North America v. Wes-

•••• 7 0. R. 166 ....

717. C. R. 328.... 
-P'C‘ B. 4?0.... 

54 L. T. N. S. 236 . 
...............  29 Beav. 417.........

Barsalou v. Da'rling'XX............................ £4 NY- 397...
Bartels v. Bartels .... ............................ aPtP'sP" ^ ..........
Bartlett v. Bartlett...................................... 42 H* D. R. 22........
Bash v. Bash .................................... 4 Ha. 631 ..........
Baskell v. HasellXXX..................................
Kr1vde^avRand -,76 ..........

Bayne v. Crowther...XXX.....................  onh ’ 1 ................

Beard v. Ketchum X XX............................. J ?J)ink8 250..............
Beazeley v. Soares ......................................... Jj JJ &116.........

2SfMUhedK- L. R fa?.82*
Berry v. Zeiss .. ........... 11 B. D. 31..........
R^7°rth v- Bet"””rth ................31®-®1
Biddleson v. White! ... ........." ?*?.;B;.]0 ....
Bifald’s Case -.................... 1 W. BI. 607
Bigelow v. Huntlev...................................... J Zent- 231........
Begg v. Southwold.. ........................... “Ze™- 161........

2 £ l Ta.m

Bladea v. Higgs ........................................ 1 Keen 176 ....
Blake v. Barnard ......................................... O. B. N. S. 713

ÏÏ": PMi«='i'wV&::::: no iiT..:::
Blackie v. Hudson XX............................... ® R* 487 .............
Blaker v. Herts and Emm W.tem^fa ’7 M“S' 181..........

Blight v. Hartnôil

108
158, 169, 161

........................ 74
................. 125, 129
620, 621, 622, 523

136

537
388
208

329, 330 

493,563
St. 260 
R. 602. 457

11
457
466
542

............... 499, 501 *

222, 225
298

390
418Bennett

Benson 526
106

.... 82 
... 23 

473, 474
298
375
106
432
75

418
500
114
297
483
269
157

41 Ch. D. 407 
19 Ch. D. 294 583

2/8

= ss
sE

Sg
gPP

H

\

■r

/



xiii-XVIII.]L CASES CITED.

I. Where Reported. Page of Vol.Names of Cases Cited.
Board of Trustees of Belleville Separate

School v. Granger .......................... :....
Boatwright v. Boatwright.

Co., Re ...

25 Gr. 570 ...........
L. R. 17 Eq. 75 

14 0. R. 211 ... 
3 Co. 19a ..........

618
2 879
3 43, 48Bolt and I 

Borastou’s
Bouch v. Sevenoaks, Maidstone, and

Tunbridge R W. Co................................ 4 Ex. D. 133...
Bouch v. Sproule ......................................... 12 App. Cas. 385
Boulton v. Blake............................................. 12 0. R
Bourdin v. Greenwood................................ L. R. 13 Eq. 281
Bourne v. Fosbrooke....................................  18 C. B. N. S. 515.
Bourn’s Case ................................................. Cro. Eliz. 497 ...
Bowen v. Brecon R. W.Co., Ex.p. Howëll L. R. 3 Eq. 541 .
Bowers v. Bowers ......................................... L. R 8, Eq. 283, L. R. 5 Ch. 244 436
Bowzer v. Ricketts .................................... 1 Hagg. Cop. R. 214
Bracegirdle v. Bailey.................................... 1 F. & F. 536 ...........
Bradley v. Cartwright................................ L. R. 2 C. P. 511...
Braithwaite v. Wallis, Re............................ 21 Ch. D. 121...............
Brantford v. Ontario Investment Co.... 15 A. R. 608 ...............
Breakey v. Carter ......... ........................... S. C. Dig. p. 256.............
Bretons Estate, Re ..................................  17 Ch. D. 416 ..........................
Brewster v. McEwan.................................... E. T. 3 Vic. Rob. & Jos 306
Bridport Old Brewery Co., Re................... L. R. 2 Ch. 191
Brighton Sewers Act, Re
Broadbcnt v. Barrow...................
Brodie v. Mitchell.........................
Bromley v. Kelly ........................
Brooke v. Mitchell........................
Brooklyn v. Masury.....................
Brown v. Butterley Coal Co....
Brown v. Gordon ........................
Brown v. Lewis............................
Browne v. Dawson........................
Brudnell v. Roberts ....................
Brush v. Sweet ............................
Bull v. North British -Canadian

ment Co.........................................
Burgess v. Tully............................
Burlington, &c., v. Coates ....

v. Davey........................
Burtis..............................

) 499

582
336, 337, 338

i82 188
224!

492, 563
:'UU
582

298
.... 425 
106, 197

3 10
19

417
492
177

5
9 Q. B. D. 723 ...................

31 Ch. D. 113 ......................
8 Dowl. P. C. 392 ..............

39 L. J. Ch. 274 ...................
8 Ddwl. P. C. 392 ...............

25 Barb. N. Y. S. C. R. 416
53 L. J. N. S. 964...................
16 Beav. 302 ...........................

). Cas. 890 ...................
E. 624 .....................

252
69

j 102
330
101
18
60

186
9 n 197

12 115
Co. Litt. 47h2 Wills. 

38 Mich. 5
143,
>74

269
1383

Invest
is A. R. 423 
24 C. P. 549 
15 Am. and Eng. R. R. Cas., 
6T. R. 34................................
I Hopk. Ch. 628 ................. :
4 DeG. M. & G. 542 .......

II Ir. R. C. L. 181 
Cro. Jac. 656 ....
3 Bing. 392 ..........

23 L. R

361
133

265.. 318
197

Burtis v.
Butchart v. Dresser
Butler v. -Bray...........
Butler v. Swinnerton

29
, j4(

160
208Buttery v. Robinson...........

Byrne, Re, By rue y. Kenny/ Ir. 260 278

/ C.

47 N. J. R. 549, 157v. Fagan .........................................
1 v. Stadacona Fire and Life Ins.

Cadmus
Caldwel1 236, 23816 S. C. R. 212

7 App. Cas. 2 
.. 16 C. B. N. S.
.. 8 C. B. 876 .
.. L. R. 20 Eq. 669 
.. 6 O. R. 86 .... 
.. 6B.CC. 373...

Co
Caledonian R. W. Co. v. Walker’s Trus

Cameron v. Charing Cross R. W. Co.. 
Cameron v. Rucastle
Cannon v. Trask...............
Campbell v. McKerricher 
Camidgev. Allenby

419'259
419430

1 196
53

453
413, 414

0



XIV. CASES CITED. [VOL. 

Page of Vol.
Names of Cases Cited.

Canada Atlantic R. W. Co. v. Citv of
Ottawa.......................................... J

Canada Atlantic R. W. Co.’ v! Cambridge." 
Canadian Bank of Commerce v. Green.. 45 
Canadian Land altik^Emigration Co. v

Municipality of Dysart........... m
Canal Co. v. Clark....................
Cape Breton Co. v. Fenn.....................
Capital and Counties Bank v. Hentv’
Carle v. Bangor, &c., R. W. Co...
Carey v. Goss.......................................
Carpenter v. Soule.............
Carron Iron Proprietors v. McLaren .
Case v. Storey.....................................
Casner, He........................................
Castle’s Case .................... '  ................
Chad'a,SkIpbBr n°" V‘

Chamberlain v.
Crystal Palac _

Chapman v. Cripps
Charlton v. Newcastle and Carlisle R.W

Where Reported.

R. 192. 
R. 392. 74

............. 74, 75
.................. 41381

R. 80 .... 
13 Wallace 311 .. 
17 Ch. D. 198 .. 

Cas. 741

......... 253
393

.........442
:: 43MeP

.... 11 O. R. 719 .............
88 N. Y. 251............
4 H. L. C. 411........
L. R. 4 Ex. 319 ...
6 O. R. 282 ............
Cro. Jac. 643 ........
1 Ex. D. 428..........

14 Q. B. D. 855.........

88269 317
388

...........  493, 663
. 20

486
106, 106

599
20

West End of London 
e R. W. Co................

..34
2 B. à Sm. 605, 
2 F. & F. 864 . 419

347
Co

. 43 

. 386
5 Jur. N. S. 1096 . 

18 L. J. M. C. 79...
67 Me. 85 .............
L. R. 10 Q. B. 500.

Charter v. Graeme..............
Chase v. Phœnix Mutual Life Ins'. Co 
Chasemore y. Turner 
Cheavf 
Childs
Christopherson v. Lotinga 
Citizens Ins. Co. v. Parsons....
City Council of Charleston v. Pepper 
City of St. Charles v. Nolle . ^
Clark v. Cullen ..............................." "
Clark v. Hougham............................
Clark v. Holmes....................
Clarke v. Stanford...................................
Clegg v. Grand Trunk R. W. Co.'
Clement v. Cheeseman..........................
Clements v. Bowes..................
Clements v. Flight................
Clerical Medical Life Ass.' Co.' 'v.' Home

and Colonial Ass. Co. _____
derical Medical Co. v. Carter’ Surveyor

of I axes .................. J
Cockburn v. Sylvester
Cocks v: Brewer.........

æ Collins v. C~
■ Collins v.
sL Collis v. Stack 
V Colonial Life Ass. Co
^. Colonial Ass. Co.........

'fbmher’s Case......................
(Bnmissioncrs of Inland Revenue v 

Glasgow and South Western R.W. Co. 12 App. Cas 31S
Commonwealth v. Denemore ......... 12 Allen 53^ oi an" 7 * V *V *
Commonwealth v. Hackett . " o a /m’ f5* Ll J* 484- •
Commonwealth v. McPike Ü ................ Icush >..................
Conger v. Grand Trunk R.WCo... X X i 13 O R 160 ""
Conmee v. Canadian Paciflc R. VV. Co .. 16 O. R.' 639 XT

.389, 392 
.... 11

7 App. Cas. 96................................gg 235
j WlichartbMm, South Car. 364 ! !.

6 Q™B. D. 366 V.'.V.V.*. .".".V?1642 646 
2 B. &0. 149 ............... . . . V. ' M5
?Hp W .......V'.'.'.'.'3, 318, 323
L. R. 6 Q. B. 357 ........ AH*;

10 O. R. 708 ........ .................... 486
27 Ch. D. 6.31 ...

1 Drew. 692....
16 M. & W. 50

in v. Walker 
v. Anderson ........ 5 Ch. D. 850

.........128 M ass. 109...........
J. N. S. C. P.33 L 123 204

480

225

316
492
44

382, 383

33 Beav. 559 392
......... 21 Q. B. D. 339........
........ 1 A. R. 471..........
........ 11 M. & W. 61 ....
........ 4 H. & N. 225.............'

L. R. 3 C. P, 495 . ! !.’ 
1 H. & N. 605..........

.... 32 

.... 622
379

Seldt 541
.... 67 
.... 224v. Home and

33 Beav. 650 ..........
1 P. Wms. 766...".' 392

377

418
518
510
511
125
390

XVIII.

Connell
Connor

Corned
Corpori

Cor
Corpori 

R. \\ 
Corpon 
Corpora 
Cottere 
Couch n 
Cowper 
Cowan

Cripps • 
Crispin 
Crooke 
Crosker 
Crossfie 
Crossfie 
Cruicks 
Currier

Dalling 
Dalziel 
Daniel ’ 
Davidst 
Davis v 
Davis v 
Davis v 
Deah v, 
Defries 
Deveril 
Dexter

Dickins
Dickjiis
Dickson
I)
D
Dodingt 
Doe d. . 
Doe d. ! 
Doe d. 
Doe d. < 
Doe d. ] 
Doe d. ( 
Doe d. i 
Dolan v 
Dollen x 
Don 
Don 
Donovai 
Douglas

ell y 
neil

t

1>

1
:

J

r>
 d O

p



XVIII.] CASES CITED. XV.

Names of Cases Cited.
Connell v. Boulton.........................
Connor v Chicago, &c. R. W. Co
Cook. v. Ward ........ /..................
Comeck v. Wadman . k 
Corporation of Eliza 

poration of Brockvil
Corporation of Huddersfield and Jacomb. L. R. 17 Eq. 476. L. R. 10 Ch. 92. 102 

of Toronto v. Great Western

Where Reported.
25 U. C. R. 444.........
5b Mo............................
4 M. & P. 99 .........
L. R. 7 Eq. 80.........

Page of Vol
164
317
424
436

bethtown v. Cor
le 10 0. R. 372 201

Corporation 
R. W. Co 

Corporation of Welland v. Brown 
Corporation of Vespra
Cotterell v. Jones ...........

City Fire Ins. Co
Cowper v. Scott..................
Cowan v. O’Connor ....
Cox v. Burbi
Cox v. Great Western R. W. Co 
Cox v. Hamilton Sewer Pipe Co 
Cripps v. Wolcott ...
Crispin v. Babbitt ...
Crooke v. DeVandes/

25 U. C. R. 570....................
4 O. R. 217........................

26 C. P. 182 ........................
11 C. B. 713 ........................
38 Conn. 181..............
3 P. W. 119........................

20 Q. B. D. 640....................
13 C. B. N. S. 43Ô...............

9 Q. B. D. 106..................
140. R. 300............................
4 Madd. 15..............'..........

82 N. Y. R. 516....................
9 Ves. 204 ........................

16 O. R. 207 ........................
9 A. It. 218........................
8 Ex. 825 ............................

30 C. P. 466, 5 A. R. 415 
22 Gr. 243 ..........................

19
19

125
541

Couch v 81
499

34
dge.
We

59
59

3, 59
m
318
136

Croskery, Re .. .y, 
Crossfield v. Goijld 
Crossfield v. Such

275
190

:
Cruickshank and Corby, Re 
Currier v. Fricdrick ..........

396
10, 11, 14

D.
Balling v. Matchctt 
Dalziel v. Mallory 
Daniel v. Metropol 
Davidson v. Miller 
Davis v. Kennedy 
Davis v. Lewis .
Davis v. Reid ....
Deah v. Ontario Cotton Mills.Co
Defries v. Davies .......................
Deveril v. Coe................................
Dexter v. Fitzgibbon....
Dick v. Franklin Ins. Co 
Dickinson v. Dickinson 
Dickinson v. Seaver 
Dickson v. Dickson ..
Diagles, Re...................
Dobson v. Groves .........................
Dodington v. Hudson .................
Doe d. Atkinson v. Featherstone
Doe d. Burnsall v. Davey.............
Doe d. Candler v. Smith.............
Doe d. Cannon v. Rucastle........
Doe d. Davies v. Eyton.................
Doe d. Goldin v. Lakeman 
Doe d. Strode v. Seaton
Dolan v. Anderson........
Dollen v. Bott ............
Donelly, Re..............
Donnelly v. Bawden 
Donovan v. Hogan 
Douglas v. Hutchie

.. Willes 218.............
.. 17 O. R. 80 ...........
.. L. R. 5H. L. 45..
.. 24 U. C. R. 66 . . ..
.. 13 Gr. 523 ...............
.. 7 T. R. 17 ...........
. 17 Gr. 69....................
.. 14 0. R. 119...........
.. ,3 Dowl. 629...........
.. 11 O. R. 235.............
.. 4 C. L. Jk 0. S. 43 
.. 10 Mo. App.
.. 12 Ch. D. 22 
.. 44 Mich. 624 
.. 6 0. R. 278 
-.. 39 Ch. D. 253 
.. 6 Q. B. 637
.. 1 Bing. 410 ....................

B. & Acl. 944 ...........
T. R. 34........................
T. R. 531 ....................
D. ,B. 876 ....................
B. & Ad. 785...............
B. & Ad. 30...............
0. M. & R. 728 .... 
Sc. Law Reporter 529
C. B. N. S. 760 ....
C. P. 165 ...................
U. C. It. 611................
A. R. 445 ....................
A. li. no....................

litan It. W. Co

R. 376
,278, 279, 283,

,226, 227,

G

472,
C—VOL. XVIII. O.R

t

OL.

T6L

74
76

413

>53
193
142
!88
117
188
63
20
86
06
99
20
34

19
17

13
16
1

!4
12
1
4
6
6
7

»
3

:
i
!

I

!

BS
si
!s
8S
8$
s5
85
iH
EI
£E
K§
„!
!i
gs
g5
 -

K
SS

cp
^t

ai
iio

w
ce

^c
!-



xvi.
CASES CITED.

Names or Cases Cited.
Driscoll v. The People 
Duckworth v. Johnson ...
Dudley, Re............

515^”
Buncombe v. Daniel! ..................................  25 Or. 552, 27 Gr. 187

JÎ& &5"'"

Where Reported.
..........  47 Mich. 413...........
..........  29 L. J. Ex. 25.
..........  12 Q. B. D. 44

EacL°muZlV' Bu** Im~ni' \ 491 ■'

fÆ222.::

.........24 U. C. R. 215. .
• 15 Beav. 415.........

IK. & J. 534...
1 M. & R. 359..,
7 Rh. Id. 562 ..

Edmonds v. Goater " " " ’
Edward v. Janes...........
Eicke v. Nokes . "...............
Emmottv. Slater Mutual"Fire' ïns'. Co.'

F.
fa1wkvS Coopéf WCatCm R' W' C°' 0.

Farlow, Exp . ......................................... Carter’s Rep. 55..)...
Farr v. Robins....................................... 10 341
Fay v. Noble .... ................................... ^ C. P. 35.....................
Fell vl Lutwidge ................................ 1 Cush. 188.................

Fenton W Green ... ............................... r o’ ......................
Fenton .Ad Simone, Re." .................. lOTM^S1' 267 .......

»erl^t v. Gogon..........
Festing y. Allen...".".'.'.""
Field v. The State.........
Finlay v. Fellows.... ..’ ’
Firth v. Slingsby ...
Fish v. Scott ........
Fisher v. Patton. . . "
Eisher v. Spi 
Fitzgerald v. Fitzgerald 
Fivaz v. Nicholls .
Flike v. Boston, &c. Co.'....'"
Follett v. Thomas

Forsyth v. Bristowe ...
Foster v Dawber............
France v. Gaudet .... ’
Francis v.

R 523

::: '£££&*■*•
.. 12M. t W. 279.'..

.........34Am. Reps. 476...
••• ■ 14 Or. 66 ...

.......... 58 L. T. N. S. 481 " "
...., Peake 136 ...,
........ 5 0. S. 741 ...
......... 40. L. T. 446....
.........20 fir. 410 .
......... 2 C. 3. 501 ..
.........53N.Y. R. 649

L. R. 6Q.B. 514.""
17 Q. R. I). 12........
2 Hare 461 ,.
8 Ex. 716 .... .............
6 Ex. 830 ............. ‘"

-----------Hawkesby...................................... tLuR-6<S-B- 199 ."."
Franklin v South Eastern RW.' Co.'..'.'. 3 H. & N.X...............

ÏVIII.]

Freake

Frost v. 
Freston, 
Fulton i

Gard V" 

Gardner

WR.
Garrod ’ 
Gemmel 
General 

White 
Gilchrist 
Godwin 
Goode v 
Goose v. 
Gosset v 

, Goveme 
Rush! 

Graham' 
Graham 
Grand B 
Grand T 
Grant v. 
Grant v. 
Grant v. 
Great E 

Board 
Greaves, 
Green v. 
Gregory 
Grenfell 
Greville 
Grey v. ] 
Grierson 
Griffin v. 
Grote v. 
Gully v. 
Guy v. G

Habergh; 
Hagel an 
HandHall 7 Î

Hall v. 1 
Halleran 
Hallifax 
Hamiltor

aLd Hi 
Hamiltoi 
Hammeri

W
 :

L—
1 

*g 
: 

: 
: 

: 
: 

: 
; 

; 
- 

• 
. 

.

I 
'

iis
es

ss
sii

 §
fü

iN
iN

üi
isM

m
*H

«B
8S

gS
SM

S£
i|g

S3
8e

*s
M

i5
3g

Bg
i*

 j
s>



r0L. 3TVIII.] GASES CITED. XVII.
Vol Names of Cases Cited. W Reported.on Page of Vol.510 Freake v. Cranefeldt 

Free v. McHugh.... 
Frost v. Bengough ..
Freston, Re...............
Fulton v. Cummings

3 Cr. 4995 378
24 C. P. 13177 619

1 B379 222
11 Q.B. D. 1545 
34U.C. R. 331

108 174
225 208

o.
178

1128 Gage v. Canada Publishing Co....................
Gardener v. Holt .........................................
Gardner v. Adams........................................
Gardner v. London, Chatham and Dover

R. W. Co........................................... ..
Garrod v. Garrod .................................
Gemmell v. Colton................................
General Horticultural Co., Re, Êx

Whitehouse.................................. .
Gilchrist v. Sullivan.............................
Godwin v. Cully.................................... .
Goode v. Job .........................................
Goose v. Grand Trunk R.|W. Co. ...
Gosset v. Howard ....................... ..........
Governesses’ Benevolent Institute

Rushbgidger.........................................
Graham v. Ontario Mutual Ins. Co.. 
Graham v. Williams 
Grand Hotel Co,
Grand Trunk R.
Grant v. Grant
Grant v. Macdonald.....................
Grant v. Reliance Mutual Ins. Co 
Great Eastern R. W. Co. v. Hackney

Board of Works...........................................
Greaves, Re.........
Green v. Humphreys..
Gregory v. Edmondson 
Grenfell v. Girdlestone 
Greville v. Brown 
Grey v. Pullen ..
Grierson and Ontario..................................
Griffin v. Coleman......................................
Grote v. Chester and Holyhead R. W. Co
Gully v. Crego...............
Guy v. Grand, Trunk R

11 R. 402, 11S. C. R. 306 388149 2/Str. 1217 
12 Wend. 297

677188 383

t. R. 2 Ch. 201 
2\B. & Ad. 87 .. 
G'C. P. 57..........

582, 583
10625
222

P-16
32 Ch. D. 512.....................
44 U. C. R. 588.................

4 H. & N. 376 .................
5 Jur. N. S. 145.............

17 O. R. 721......................
10 Q. B. 411 .....................

18 Beav. 467 .....................
14 O. R. 358 .....................
8 O. R. 478, 9 O. R. 458

44 U. C. R. 153.................
13 App. Cas. 800 .............
34 Beav. 623 .....................
8 Gr. 469 .........................

44 U. C. R. 229.................

18!80
75)8

223, 225
' V14
18814
56g!5

•9
3290

82
11v. Cross...................

W. Co. v. Jennings :i98
) 492
i 181
S 236, 241 

442, 446
!

18 Ch.PD 

26 Ch. D. 478.... 
39 Ch. D. 253...'. 
2 Y. & C. E. 662 
7 H. L. C. 689 . 
5 B. & S. 970 .. 
9 U. C. R. 632 
4 H. & N. 265 ..
2 Ex. 251 ..........

24 Beav. 185 .... 
10 P. R. 372 ....

Cas. 687
551 378

227, 229
223

66, 67
818
74

801

li317, 318
228

W. Co. 400

H.

Habergham v. Ridghalgh 
Hagel and Dalrymple, Re 
Haisley v. Somers...........

L R. 9 Eq. 395 
8 P. R. 183 .... 

13 O. R. 600 ...
15 A. R. 467 .... 
2 E. & A. 569 ..

28 Gr. 319 ..........
16 Ves. 171..........

39 U. C. R. 93... 
13 A. 11. 534 .... 
12 Cl. &F. 45..

!08
34

212, 213Hall v. Farquharson
Hall v. Hill...............
Halleran v. Moon ..
Hallifax v. Wilson..
Hamilton and North 

aLd Halton, Re .,
Hamilton, &c., Road Co. r. Townsend 
Haanmersley . . Do Biel............................

214
215
453
284Western R. W. Co.

64
542
454



xviii.
CASES CITED. [VOL. XVII

Names of Cases Cited.
Hammond v. Walker .
Hancock v. Smith........
Hannah v. Duke........
Hanson v. Graham......
Harbottle and Wilson," Be 
Harding v. Cardiff.

Hailing v. May ville ...............
Harris v.r, Clark ..............""'ft
Harris v. Harris...J

Where Reported.
• 3 Jur. N. 3. 686 ...
• 41 Ch. D.466..
. 16 Ch. D. 112.. .........
• 6 Ves. 239 . .............
- 30 U. C. R. 314. .............
• 2 0. R. 329 ..
• 29 Gr. 308 ......... .................

3 N. Y. 93
' •' •':::: : •' ■' ■' : : 8 Sïï: m'::.

Harvey v. Brydgcs ............. 19 C. P. 139 ..
Harvey v. Sheltoi !......................................  14M. * W 437

Haynes V. Commonwealth ..........." J ........................
Haynes y. Copeland .......... ,.î.................. fsr p ,rn ........................
Hayward v. Giffard . * ........... . £ t11“° ........................

Heaven v. Pender...................“r",........... 4 Cush. 195..................
Montagy':::;»::;;;;;: n&M3::...........::

Hicks v. Faulkner........................................ 8 Taunt. 694 ....
hIK v- Han""; a «•: co! : : : ae M.167: • •

Hill v. Rattev."."..........................................  50 L. J. N. S. 5ôi..
Hill v. Freeman ............... 2 J. & H. 634 .............
Hilton v. Woods............................................ ? Cush- 257 .................
Hime and Ledlev .................................... ' Rl 4 Eq. 432 .........
Hinton v. Heather........................................  j8 £ R. 1 ..............................
gmlop v. McGillivray ........................ io no 131............................ 114, 115

\ Hodgins v. McNeil....."...............................  3I £hl D- l77.................................. " 380

\ Hoi%d v? King ; : ;.................................. isu. c. r. 628...;;;;;;;;;;; 277> 310
Hollei an v. Bagnell .............................. 6 C. B. 727 ......................
^’kt.vrtTfatrers'“"dl'I-i'^ R Ir' C' L’ 740........:;:

, v Wei “■ C°-................................
nèfe0™-'ff ••

17 Gr'459 ...........:::

ways Co.................... ....................................  12 Q. B. D. 16.........
Hoye v. Bush ................................................ 8 Scott. N. R. 86
Huber v. Crookall........ 10 0. R. 475 .............................................. '
Hull, Barnsley and West RiV.,f Junc

tion R. W. Co., Re ..................... •••
Humphreys v. Humphreys 
Humphreys v. Ingledon .
Hunt v. Williams ...
Huntley v. Simson .

Page of Vol.
............. 33ff

.............. 582

Na

Hutc
Hutci278

. 499
64
74

202
. 227 

.... 612 
493, 563

Vs

341 (1
,, 290, 291 
• 578, 579

114
Jacks 
Jacks 
Jamei 
Jamei 
Jamei 
Jamei 
Jenis< 
Jensei 
Jessoi 
Jibb x 
Johns 
Johns

Jones
Jordai
Jordei
Josepl

URob

399lia 241
125, 128 
... 114

514
......... 159

542
.. 432

■'ll

I
392

-• 27J
76

I
i!<!)

114
317
331

278, 279, 283
18!

295;’.’1
415

Kehoe
Kellar
Kenda
Kenne

75
378

5

82Ho King > 
King v 
Kintrsi

413
376

Kirby537
Klein >• 125, 129, 131, 446 

.......................... 573
406

w Oh. D. HO ....

Lambe

114l

i



VOL. XVIII.] CASES CIT^J.

Vol. Names of Cases Cited.
Hussey v. Berkeley ............
Hutchinson v. Jones...........
Hutchinson v. Tenant 
Hynes v. Smith.....................

Where Reported.
. 2 Eden 194 .............
. 2 Madd. 129.......
. 8 (*h. D. 540 ........
. 27 Or. 150 ...............

Page of Vol.

I330 279582 285278 229, 230, 231, 500 
.....................14, 16499

64
74

I202
227 1nfperial Loan and Investment Co. v. 

O’Sullivan
Irons v. Smallpiece

612
8 P. R. 162 .. 
2 B. & Al. 651

.................208, 536
,492,493, 494, 593

668 1341
291
678 J.
114

Jackson v. Courteney ............
Jackson v. Woolley ............
James v. Jones....
James v. Rutlick .
James v. Phelps................
James v. Whitbread .... 
Jenison v. Lexingto 
Jensen and Brown .
Jesson v. Wright............
Jibb v. Jibb.........................
Johnston v. Parker .........
Johnston v. Reid ............
Jones, Re . .........................
Jones v. Aldermen of Boston 
Jones v. Chapmaq 
Jones v. Shawhan 
Jones v. State 
Jordan v. Adams 
Jorden 
Joseph 
Jud

399 ... 8 E. & B. 8...........
... 8 E. & B. 778 ...
... 9 Ir. R. Ch. D. 489
... 4 Rep. 17...............
... 11 A. & E. 483 ....
... 11 C. B. 406 ...........
... IP. Wms. 555 ..
... 2 Colorado 694....
... 2 Bli. 1....................
... 24 Gr. 487 ................
... 3Phill. 41................
... 29 Or. 293 ................
... L. R. 6 Ch. 497 ..
.. .104 Mass. 461...........
... 2 Eq. 803............................................. 115
... 4 Watts and Sergt’s. R., Pa., 257. 12,13
... 71 Ind. 66 ......................
... 9 C. B. N. S. 483 ...

v. Money........................................ 5 H. L. C. 185.............
Hall Manufacturing Co.v.Hazlitt. 11 A. R. 749.................

Court of Perth and
....................................... 12 C. P. 252 .................

116
241 ........... 186

67, 68, 69
____ 290

...114, 116

128
114
514 ê159
542
132

■ '!i
182
275
76 208

24
199 157
14
17
31 518

.... 106
3: 454
95 432

of Co 
inson, '

38 idge
Rob16 250

18
5 K.0
0 Kehoe v. Brown............

Kellard v. Rooke ....
Kendall v. Hamilton .
Kennedy v.
Kerr v. Cam 
King v. Dollar.
King v. Hoare 
King v. Nelling ..,
Kingsmill v. Miller ...
Kirby v. Commonwealth
Klein v. Union Fire Ins. Co...........
Knox v. Gÿe ......................................

13 C. P. 549 .........
21 Q. B. D. 367...

Cas» 504 
Cas. 182 .
R. 366...'

23 Q. B. D. 388...
13 M. & W. 494 .

1 Vent. 231.........
15 Gr. 171 ..................................

.......... 77 Va. 681,46 Am. R, 747....

.......... 30. R. 234 .....................

.......... L. R. 54H. L. 656 .........

0
5

.'.'." 1 Elec.'

7e.. 19 U. C.

....375,8 Braithwait
5

2
$
l 328,

L.

Lamb, Ex
Lambe v. niâmes.........................

Last v. London Assurance Co 
Latta v. Lowry ... . . . .... ...........

19 Ch. D. 169 ...................................  531
L.R. 6 Ch. 597 .... 227, 228, 229,230, 

231, 232 
.... 19, 30 
.. 278,285

Ê

. 10 App. Cas. 
. 11 O. R. 517

438 ....
%

/

ës
ss

gi
â

50
 C

O
 C

i CO «1

wm
m

m
m

M
m

m
m

m
ÊÊ

ÊM
Êm



1
XX.

CASES CITED.
[VOL. 

Page of Vol.

XVINames of Cases Cited,
Law v. Hand-in-Hand Mutual Iua 
Lawrence v. Humphries '
Lawless v. Sullivan .............
Lawson v. Laidlaw.. „ „ .....................
•Lee v. Haley 
LeFauu v. Malcolùison 
LeMaruhant v. LeMarc 
Leaning v. Slrérratt .
Lethbridge y. Myttoi 
Lett v. St. Lawrence

Levy r. XVal'kVr
Liddard v.‘Liddard 
Lindley v. Lacy 
Linford v. Lak,e ... ‘ ‘
Lister v. Perryman. !>

. Little v. Wallacebnre >
Livingston v. Trout ...............................  23

‘ mlZ AT,,,ncc v- London 'arid West

**•*«•■«....
.........

LWyd v. Bran ton -...".................................. 11 Jur. «38...............
Lloyd and Elderslie ................. .................. 3 Mer. 108 .. .............
Loiiisviile N. R. R TO Vv.' V 'O' ' ;......... 44 V. C. R, 235 ..........."H- v. Telford .... ' °°' -V' B,,ck-• 19 N. B. Rep. 453.................
Lucas v. Cruickehank.................................. L. J. Ex, 613 .............
Lund v. Tyngsborough................................ 13 £ »■ 31 ....
Lydcn v. McGee ............................ 8 Cush. 36 .

16 O. R. 105 .

Where Reported.
Co .. 28 c. P. l 
........ 11 Or. 210 ....................

::::: ïn.ÏÏ:.™::::::
........ l. r. e ci. iss
......... 1H.L. 0.668.........
:::: 2Lh”:,1e“-414.........

W'oS*wa'R.'w; 2B&Ad.m
V "'................ UA. R.1..............

...............m soi

:fy-i........ I? g a n. s. «s................... ..
• lir. 4if. l. 52i 

;3 <$r. 540 ...
9 0. R. 488 ...............

N.
82 Met)

Met)
Mid,
Mill,
Mill
Mill
Milr
Mitt
Mite
Molt

Mozl
Mull

377
• • • •19, 20, 30

.......... 388, 393

■ • • . 227, 230 
279, 284, 286

473

29

164

96
........  424
........  114

658 *
••••424, 425

.... 388

. ... 253
Nll.r

.........390
278

75
510, 618 
.... 114 
.... 376

V . 518
114

M.
R.Maddison v. Alderson . 

Maddon v. White Mur!

Muti

Makins v. Robinson .................................... 2 T. I. 150 ...

Marriott v. Abell . ............... .................... 6 O. R. l./
Marryat v. Marryat ....................................  „L. R. 7 Eq. 482
Mason v. Hartford Fire ïnri'Co",........... S It Çh. 876 ..£S,Vv.^iT A88“ "••••■■ 2 Oil8»»437 ' '

{Jay v. Ontario and Quelle R \V n'” J- L- C. 1039D'™V^.V;m„c„°tb;10 0E-70..............

Mayes v. State .

«3, 454, 457
................. 578
••■■10, 11,12

328, 330 
81

::: 454
7 Pi20

Mytl
125

^ A J' Sl Q- B-
• 2 App. Cas. 168 ..

Mellish v. Mellish ............. ....................... 13P. R 31 .]
Mercer, Ex Re ......................................,2B.40. 620

InSs. “d Hyho'-r'Board'V. 17 Q'R D' 290

Ins^Co* I4iagar4 Mi

McA
618 McA434.... 251 McA
417

McC;9‘Ch. D. 560
... 389 
... 376

McC
McC

520, 521, 522, 523 McC
Cm

Me 8 APP. Cas. 891 ............... McCu^al Fire .... 20
81, 82, 86

McC
18 U. C. B, 629 McCi

Be

(



[vol. XVIII.] CASES CITED. XXL

'f Vol. Names of Cases Cited.
Metropolitan R. W. Co. v. Wright ... 
Metropolitan Board of Works v. MjcCarth
Middlefield v. Gould................../....
Miller v. Reid 
Mills v. Brown ....
Mill ward v. Midland 
Milroy v. Lord 
Mitchell v. City of London Assurance Co 
Mitchell v. Richey.:
Molsons Bank v. G 
Monkhouse v. Grand 
Monkho 
Moor v.
Moor v. M 
Moore v. Hynes ....
Moorehouse and Leak, Re
Morgan v. Malleson.........
Morgan v. Rowlands.........
Morgan v. Thomas.............
Morgan v. Thontos.............
Morrin v. Morrin .
Morris v. Blackman 
Morris v. Pugh 
Morritt, Re ...
Moross v. McAllister...
Moses v. Levi................
Moulton and Haldimand 
Mountstephen v. Brooke 
Mo watt v. Lord Londesborough.
Moyle v. Jenkins ..........................
Mozley v. Alston .. :...................
Mulliner v. Florence.....................................
Municipality of London" v-. Great Western

R. W. Co.................................
Murkin v. Phillipson......................
Murphy v. Yeomans......................
Murray, Re, Purdham v. Murray
Murray v. Stephenson ...............
Mussoorie Bank v. Raynor.........
Mycock v. Beatson..
Mutual Fire Ins. C

Frey.......................
Mytton v. Duck .

Where Reported 
ll>dp. CasrTM .. 
"ïTRJi7H. L. 243 
10 C. V. 9 ...............

Page of Vol.
82 85

377 418
20, 30 19

473 10 0 419 59
$, 393 21 Béav. 1...........

1/Q. B. D. 68 .. 
fi DeG. & F. 264 
15 A. R. 262 ...
IB Gr. 445 ...........
4ML C. R. 54

R. W. Co.. 8Xlt. 637....
1B.CTC. 298..

21 C. P. 281....
11 O. R. 21................................ 424, 425
22 U. C. R. 107. .156, 157, 15059, 162
13 0. R. 290 ..................
L. R. 10 Eq. 475 .........
L. R 7 Q. 6. 493.........
9Q. B. D. 643.............
8 Q. B. D. 575.............

19 L. R. lr. 37 .............
2 H. & C. 912 . T.........
3Burr.«J242_____ ___

18 Q. B, D. 222 .............
26 U. C. R. 368.............
3 Y. & C. Eq. Ex. 366

12 A. R. 503 ....
3 B. & Aid. 14ft 
3 E. &/B. 307 .
8 Q. B. D. 116..
1 Ph. 790 ...........
3 Q. B. D. 484..

194
29 R. W. Co 591, 230 

-, 286
564

.361, 364 
330164

Girdlestone 
Trunk

irporation of Esqucsing 
itchell ............................

413
816

391 v. HolmeUCo 286
15 348

96

114 17
558 * 564
12 186

106
388 197

229, 231
253 528

384
101, 104

890 131
278 176
75 , lie 64, 250, 256, 257, 468 

.......................  222, 224518
114 101
$76 238
>18 50:'V 104

16 U. C. R. 500 
3 M. & K. 257 

29 C. P. 421 .. 
9 A. R. 369 .. 

19 Q. B. D. 60 
7 App. c... :: 

13 Ch. D. 384

19
$78

55 loa
78 402

7612
Cas. 321 228, 23136

103$0
o. of Wellington v$1

5 S. C. R. 82. 
26 U. C. R. 61

87, 36110
84>4

16
Me.

4
McAdie r. Corby 
McAlpine and Euphemia 
McArdle v. Glennv....
Macarthur v. Campbell.................................
McCall v. Sheal.............................................
McCarraliv. Watkins .................................
McCombie v. Davies............... ................
McCrea v. Waterloo County Mutual

Fire Ins. Co...............................................
McCulloch v. Dawes.....................................
McCullough v. Field.....................................
McCutcheon and Corporation of Toronto,

30 U R. 349 . 
R. 199 . 

Ir. R. 3 0. L. 628
5 B. & Ad. 518 .

28 Gr. 48...................
19 U. C. R. 248 ..
6 East 538 ...........

215
8 45 U rei 178
7 702

889
I 19
l 383
I

1 A. R. 218. 
9 D. & R. 40

87, 92, 93 
..186, 226

822

lie 22 U. C. R. 613 156



V
»

NiMBs of Oases Cited 
McDonald v. McKinnon 
McDougall v. Hall.
McEdward v. Gordon 
McGill v, Walton 
Mackally'a Case 

' Mackay v. Macfariiine"

Macleay,
Mcl^llan v. McKinnon.... ..'.........
McMahon v. Spencer.
MçPhail v. McIntosh ......................
Macpherson v Scottish, eta.' Society

xxii.
CASES CITED.

[VOL,

Page of Vol. 
•• U . . 453 
............. 96

XVII'
Where Reported

26 Gr. 12..........
13 0. R. 166 .
12 Gr. 333 ..
15 0. R. 105 ..
9 Co. Rep. 68 a 

12 P. R. 149..........
12 O. R. 418...........
4 Bing.

20 Eq. 1 
1 0. R. 219

13 A. R. 430
14 0. R. 312 
13 App 
29 C. P 
13 A. R. I

Nai

Roj

Partie
Patrie
Paxto

Pearci

896
114
569
548

•v. 316 
.... 276 
.... 108 
170, 172

722Re
86

375
106Cas. 744 .............

Ml, 4 A. B. 280
Peek

347 Poebli

PeopL
PeopL
PeopL

PhUlii
Philli]
Phipp
Phœn

82
10, 11, 14,-16

N.
Nathan, Re ..

Newbiggin v. Armstrong .....................
Ncwcombe v. De Roos . ..".....................
Newman v. Newman.. .........................

gS™!,S”spension Mge' Co.' V 

Nickle v. Douglas . .............................. ^ O. R, 194........... ,0
«XK* M

Nelles v. Elliott ........................................  24 C. P. 541
Newton v. McKay...".................................. 25 Gr. 329 ..
Norris v. Elsworth........................................  29 Mich. 1 •.
North Staffordshire" R." W c0" V ' KjL ' ' I gre®" 463 •
Nurse v. Durnford ' B lc' 8 E. & B. 836

13 Ch. D. 764

12 Q. B. D. 461
12 O. R. 682 .. 
9 A. R. 54..

25 Gr. 329 ....
13 Ch. D. 310 ; 
2 E. & E. 271

10Sim. 51 ...

64, 65, 250, 256
861
!52

229
542

27

Platt

Pottei

Pratt
Pratt

Pursle

59 W
;;

230
272
268
•143
542

0.

SSI’®
„ *=., Co ......
Ontario Glass Co 
Orr v. Orr..........

18 Q. B. D. 222 
L R. 9 Q. B. 409

1 o. R. 494 
9 P. R. 252

•••101, 104 
...443, 446

...361, 367

Canada Fire,

Rahbs
Ragge
Ralstc

Randa 
Redmi 
Reed >

Regim

Regint

! v. Swartz..............

Ogden v. Turner........ ......................
Oram v. Breary ..................................
Ord Re, Dickinson v". Dickinson

400397
MS728

B. D. 220 
P. 133 .. 69, 320

82554
10104

406D. 346 
D. 22 . 3 I

278

P.
Pack ham v. Gregory 
Palliser v. Gurney ... 
Palmer v. Solmes

gin
•• 4 Ha. 396 ... 
•• 19 Q. B. D. 519. 
• • 30 G. P. 481,...

Regim
Regim279, 284

‘"‘.TV 475
406 ^egin,

JO
 0

5 t
O

 K
J Î

2 JO Î5



1
VOL. XVII'I.] CASES CITED. XXIII.

Vol. Names of Cases Cited 
Panam

Where Reported. Page of Vol,453 a, New Zealand, and Australian
.1 Mail Co., Re.....................................
v. Manning......................... ..

Parnall .................................... .

111!

Parker
L. R. 5 Ch. D. 318
7 T. R. 537 ...........
9 Ch. D. 96...........

088886
269114

>Parnall v
Parsons Victoria Mutual Fire Ins. Co. 29 C. P. 22...........

. 12 O. R. 171 ....
. 3M. & W. 483.., 
. 8 Q. B. 935 ....
. 14 C. B. N. S. 728
. 16 «M 214...........
. 8 Mi & W. 691..
.. 17 0. R. 54 ....
. 4 Gr. 334 ...........
. 30 L. J. Ex. 329 
t 5 Rawle Pa. 291
. 60 Cal. 85 ...........

1 Denio 19...........
. 35 Cal. 49 ...........

229569
548 Partlo v. Todd....

Patrick v. Colerick 
Paxton v. Great N<
Peacock v. Pursell
Pearce v. Cole.........
Pechell v. Watson 
Peck v. Ameliasburg
Peebles v. Kyle ............................7s.....
Penhallow v. Mersey Docks and Board
Pennock v. Hoover....................................
People, The v. Ali-Lee............................
People, The v. McGee ............................
People, The 
Perry v. Per
Peters v. Brown..................................
Pew v. Lefferty ..................................
Phillips v. Royal Niagara Hotel Co
Phillips v. Astling..............................
Phipps 
Phœnix

tion of Kingston.....
Platt v. Grand Trunk R 
Pocock v. Peddiugton
Poison v. Degeer.........
Potter v. Jackson ...
Powers v. Bathurst .....................
Pratt v. Corporation of Stratford 
Pratt v. Swaine ..
Price v. Messenger..............
Proctor v. Hannibal and St 
Pursley v. Bennett 
Pym v. Campbell

888316
433276 jrthern R. W. Co. ni-108

410, 412, 413 
........ 542, 545

172
375 A ii ' 1106

74, 75347
L3682

316
11

511, 518

v. Vernon 511
!56 2 Paige u

4 Esp. 46 .. 
16 Gr. 408 .. 
25 Gr. 358 ...
2 Taunt. 206
5 Sim. 44 ...

Ch. R. 501 299
861 225
152 178129 43

' 413
v. William 279

of London v. Corpora
7 O. R. 343 ... 

12 O. R. 119 ...
5 Ves. 794 ...

12 O. R. 275 ...
13 Ch. D.845...
49 L. J. Ch. 294. 
16 A. R. 5.........
8 B. & C. 287 . 
2 B. & P. 158 .

Joe R.R.Co. 64 Mo. 112.........
........................ 11 P. R. 64.........
........................ 6 E. & B. 370 .

19, 28
10 W. Co. 160
52 341
59 432U 103
10 348, 349'2 125

37813 570 . 
317\2
425

96

R.4
6

Race v. Anderson ...
Rahback v. Pacific R.
Raggett v. Findlater .
Ralston v. Hughson .....................................
Ram Coomar Coondoo v. Chunder Canto

Mookerjee ...........................................
Randall v. Willis ..................................
Redmond v. Redmond ..........................
Reed v. Ingham......................................
Rees v. Evans..........................
Regina v. All Saints, Wigan
Regina v. Allen .....................
Regina v. Bassett 
Regina v. Bedingfi 
Regina v. Beemer
Regina v. Bell...........................................
Regina v. Board of Police of Niagara
Regina v. Brady...,................................

Regina v. Buchanan..............................
D—VOL. XVIII. O.R.

14 A. R. 213 ... 
43 Mo. 187..... 

L. R. 17 Eq. 29 
17 C. P. 364V.

2 App. Cas. 186
6 Ves. 262.........

27 U. C. R. 220.
3 E. & B. 889 . 
2 Q. B. 334 ....

Àîfï
12 O. R. 61....
14 Cox 341....
15 O. R. 266 ..
16 U. C. R. 290
4 U. C. R. 141 
12 O. R. 358 ..
-SS;B

.396,
W. Co.1

)
I

Cas. 620 
N. S. 222

)ld 602, 510, 511,

883

Bs

ISIS 335S3g6S3$S*gg



r
xxiv.

CASES CITED. [VOL.

Page of Vol. 
••.511,519

146, 147 
... 571 

525, 528

xv:Names of Cases Cited 
Regina v. Cleary 
Regina v. Court

:|
Where Reported

of Revision of Cornwall 25 U. C.^R^SB

• 5 O. R.’ 644 ... ‘
■ Leigh & Cave C
• 4 0. R. 390 ..
• 7 E. & B. 315 .
• 13 A. R. 526 ...
• 15 Q. B. 827 ...
• 9 A. & E. 670 ..

2 F. & F. 579
16 Cox 471 .
15 Cox 7 .... "
17 O. R. 725
9 C. & p. 471 V.

,17 C. P.285 ....
9 C«- L. J. 36 ..

10 Cox C. C. 352 
9 App.

11 Q. B. 877 ........
14 Q. B. 396 ....
7 0. R. 149........
L. K. 1C. 0. R. 187
7 P. R. 215..............
Q. B. D. Feb. 2, 1886

B. R. 74 B. 387

16 Q. B. 357 ...
6 Cox 477...

R. 55 ...
1 E. & B. 617 ....
L. R. 5 Q
7 E. & B. 924 
9C.P.420...

14 Cox 337...
14 O. R. 643 ..
11 0. li. 659 ...

1 E. A B. 268. 
2C.AK.246..."

15 Cox 1..
4 .&B.44.

C. R. 536...’.

• B. D. 131...
R. 651....

.........21 U. C. R. 352.

......... 11 0. R. 727

......... 16 Cox 170...'.'!!'"
..........L. R. 8 Q. B. 146 V '
......... 16 0. R. 127.

• ■ ■ • 25 C. L. J. N. S 407 
  1 Q. B. 288 ..!.

:::: .IM'2'2 ::
• ••• 14 0. R. 668 ..
.... 22 C. P. 431 
•••• 13 A. R. 303 ...

N
Reii
Reii
Reit
Rev
Rex
Rex
Rex
Rex
Rex

Regina v. Coutts 
Regina v. Davis 
Regina v. Dodds..
Regina v. Dodson 
Regina.v. Eli ....
Regina v. Ely........
Regina v. Eye.. ! ! !
Regina v. Eyre ...
Regina v. Cloater !
Regina v. Goddard.
Regina v. Good....
Regina v. Guttridge 
Regina v. 'Hall 
Regina v. Hamilton.
Regina v. Harris.
Regina v. Hodge.
Regina v. Inhabit 
Regina v. Ingham 
Regina v. Jamier 
Regina v. Jenkinsf.
Regina v. Lake ........... ■..........
Regina v. Laut................/ " ' "
Regina v. Lords Commissioners‘ô^freas

Lords Commissioners ofTreas

C. 64I

247
480 m443, 446
262
510
510 Rex

Rex502, 511, 517 
------ 476, 477 Y

512 Rex
Rex
Rex
Rex
Rex
Rex
Rex

167
170, 172

628Cas. 117ants of East Mark 125
849
263

526, 528 
511, 510 Rex

Rex;(!170 Rex
Rex
Rex
Riel
Riel
Riel
Riel

621

egma v

Regina v. Lunny.... 
Regina v. Marshall' 
Regina V. Mayor of Ha 
Regma v. May 
Regina v. Mai 
Regina v. Megson . 
Regina v. Morgan . 
Regina v. McAuley 
Regina v. McNicholl 
Regina v. Newman.. 
Regina v. Nicholas .

352

252
510120

146, 147
, of Monmouth 
Rochester

EU248 EUB. 251 251 I EU
" Bo513 l.'ul,

511, 519 BobtoO Rob146 Rob
Rod,
Rodi
Ron;

Rosl
Rud
Run
Rutl
Ryal

126Regina v. Osman 
Regina v. Petrie .
Regina v. Plunkett...............  91
Rp^nTesV' tit;gi8trar of Stock Com" 

Regina v. Richardson..
Regina v. Roblin.............
Regina y. Shavelear .
Regina v. Smith ....
Regina v. Smith.........
Regina v. Tucker ...
Regina v. Vezina....
Regina v. Victoria Park Co 
Regina v. Walker .
Regina v. Walker 
Regina v. Walker .
Regina v. Wood...
Regina v. Wright
Regina v. Yorkville ...............
Reid v. Thames Navigation Co. j

513
511, 519

.......................  349
................. 347, 467

250, 256, 257, 258°
........ 252
297, 310

s21oQt

t 150 Kyd519
250, 256 
476, 477t*.

417
I

Sand510
170 Iz510

Sohj170 ; lohi467
Schu
Schv

542



XVIII.] CASES CITED. XXV.

Names of Cases Cited.
Reimer v. Stuber..............
Reinhart v. Schutt..................................
Reiat v. Grand Trunk R. WXjo..... 
Re veil and Oxford .?rrx...
Rex v. Archbishop of Canterbury.........

of England ..........................
Chester.

Where Reported.
.. 20 Pa. St. R. 458 ...
.. 15 O. R. 327...............
.. 15 U. C. R. 355....

. 42 U. C. R 337 ...

. 8 East 219.............

. 2 Douglas 524 .........
.... 1 T. R. 396 ...........
.... 6 C. & P. 325 .........
.... 4 T. R. 202.... 500,

.... 1 Moo. C. C. 281 ..

Page of Vol.
(49

10, 11, 13 
.483, 484

74

Rex v. Bank 
Rex v. Bishop of 
Rex v. Foster ..
Rex v. Harris...........

257
253

............. : .510, 511
587, 593, 595, 597 

598, 599, 600 
.................. 568, 569Hood

Justices of the West Riding of
York............................................................... 1 A. & E. 606 ........................

Rex v. Kerrison............................................. 3 M. & S. 526 .........................
Rex v. Leake ................................................. 5 B. Sl Ad. 469 ..................
Rex v. Lindsay............................................  14 East 317.................................
Rex v. Ridsdale............................................. York Spring Assizes, 1837
Rex v. Robinson ........................../,.......... 2 Burr. 799, 587, 594, 595, 5
Rex v. Severn and Wye R. W. Co.........  2 B. & Al. 64
Rex v. Smith ................................................ 2 Doug. 441.
Rex v. Weobly ........................................... 2 Str. 1
Rex v. Wink ................................................ 6 C. & P. 397
Rex v. Woodcock ........................................ 1 Leach, 500.........
Rex v. Wright .................................... .. 1 Burr. 543 .........
Rex v. Young................................................. 1 Anstr. 448.........
Richards v. Chamberlain............................ 25 Gr. 402 .............
Richards v. Delbridge ................................. L. R. 18 Eq. 11.
Richardson v. Harrison................................ 16 Q. B. D. 85
Richardson v. Richardson ................... .... L. R. 3 Eq. 686 .
Ridgway v. Corporation of Toronto......... 28 C. P. 579 .........
Ridsdale and Brush, Re ................. '..... 22 U. C. R. 122..
Ripley v. Great Northern R. W. Co......... L. R. 10 Ch. 435,
Roberts v. Tavlor ........................................ 1 C. B. 117
Robertson v. Robertson ............................ 8 App.
Robertson v. Scott........................................ 4 L. T.
Roblin v. Roblin ........................................  28 Gr. 439 ...........
Robson v. Eaton............................................. 1 T. R. 62...........
Rody v. Rody................... .............................  49 Gr. 324 ...........
Roddy v. Fitzgerald .................................... 6 H. L. Cas. 823, 855............... 106, 197
Ronald and Brussels, Re............................ 9 P. R. 232 ...............
Rose v. Peterkin............................................  13 S. C. R. 677 .....
Rosher, Re, Rosher v. Rosher.................... 26 Ch. D. 801 ...........
Rudd v. Bell .................................................  13 O. R. 47....................
Runkle v. Citizens Ins. Co. of Pittsburg 6 Fed. Rep. 143 ....
Ruthin v. Adams ......................................... 7 Sim. 345...................
Ryall v. Rowles............................................. 2 W. & T. L. C. 898
Ryder v. Bickerton .................................... 3 Swan 80 n.................

Rex
Rex

443,

(59
513
511
587
375

13
492, 564 
... 197

864
............... 125
612, 614, 618 
............... 418

114
Cas. 812 .... 
N. S. 187 ..

194
330
m

542, 545
600

25!
.10, 11
.. 108

59
241

542, 545
883
341

S.

Sacheverell v. Froggatt
Sands v. Taylor...............
Savage, Re ..............
Savery v. Dyer ... 
Shaffer v. Dumble . 
Schjott v. Schjott .... 
Scholey v. Walton.... 
Schultz v. Pacific R. 
Schwinge v. Doel ..

. 2 Wms. Saund. 731
5 Johns. 395...............

. 15 Ch. D. 557 .............
. Dick 162 ...................
• 5 O. R. 716...............
. 19 Ch. D. 94...............

................................  12 M. & W. 510...........
W. Co........................ 36 Mo. 13 ....................
.................................... 2 F. & F. 845 ...........

288
.... 276 
542, 545 
.... 278m

645
.........181, 185
...............  316
............... 347

I

[VOL,

>f Vol. 
1,519

6, 147 
• 571 

5, 528

21.'

247
480 x1, 446
252
510
519

, 517
, 477

512
'll;

172
528
125
349
253
528
519 (170
521

352

252
510
147
248
251

It
513
519
80
!!

26
13
19
49
67 -

58°
>2
10
a:
9
6
7
7
2
»
9
1
)
)

!

im
gisss



I

Sxvi.
CASES CITED. [VOL. 

Page of Vol.

xvn:Names of Cases Cited. w„___ d
aisjs.-:................................... ............................................................. „

Si, r v- M*Tlital1 R w. do......... 1H trs® .............................
Shaffer v. Dumtle.......................... «'OB*',,*288 ......................... 417, 418
Shaffers v. General Steam Navigation ' ' ' 10 Q B n qsA................................. «92
SKts;- Markham.... ■ ■ ! ■ an : ; : : : ;
Shovelton v. Shovelton %»104* ........

Simons v. Milman ................/ .......... 2 wA?5........

Skeet v. Lindsav ............/’ .............. 2 App. Cas. 15 • •••
Slater v.tawson...:::........................ ' ?SX'®'?17 ..........
Slator v. Brady . .................. ,! P- * Ad. 396..........

smSlth,viSr‘^.Tr""k'à: w: co.' : : :::: „ ,r; g & y* ; 342
• 35 Ch. D. 558 ...
■ H O. R. 61 ..
• 22 Gr. 507

.......... 25 Gr) 188 ...

.......... 14 0. R. 729 ...

NA!
Suttoi

Swim
Slic

Swint
Synod

Sen 74
<

60
.. 454

19
106

...................... 228
492, 493, 494, 563 
...................... 605

Taddj 
Tanne 
Tayloi 
Teal v 
Temp] 
Thom;

... 376

lndi
........ 181, 184
575, 578, 579

Thomj 
' Thom] 

Thom] 
Thoro 
Thrusj 
Thum 
Tiernn 
Tothil 
Travel 
Travel 
Travis 
Trice • 
Truste 
Tuff v. 
Tullet

Turtoi
Thynn

483S'v.c!Ü 

Smith v. Drew 
Smith v. Faii-

IS vv: Sr1 Ins- coi^cHnion:::: 2^p3^

Smith v. Richardson................................. l7 '................
Smith v. Smith ........ .............................. 'V‘llea 20 ........................
Smith v. Whitmore  ...................... 1 '' ! S' ®- 977   ...................................
IS^i»rR^co:::::;:; i|4,6MÉqw1o82Defi:.J &s;297 3S4

::::Sprague v. Niclterson. .......................... V™1)1 Ir. C. L. R. 69 ...
f r:;v: c°: v; ^11 4™: : ; ;.. ;.,

State v. Driscoll ................................ eor^* 636 .......................
State v. Estoun .......................................  79 Jw* 683 ....................
State v. Molisse ..................................39TL«- Am ®<>P- 219 ...
State v. Pomerov ........................... " Ça. An. Rep. 381.....
State v.'Smidt ..........■......................... 26 Kansas 349 ................
Stead v. Mellor ......................................... 73 Iowa 469 ...
Stephenson v. Downson. V......................... D'„ f™--
ft^vttrv'st—; S'7»: ::::

Stout v. Zulick . ........................................ ?;,R- 96 ......................
Straker v. Wilson .................................  I Atlantic Reporter 392

»ttaYiSÎ:v.v.'ft. Vincent rOrStod.......................... 30 Ch. D. 166.............
l?mv,m&withiMil,pi'tC'-ItW:Co 

Sun Fire Office v. Hart.'.'::
Sutherland v. East Nissouri

276

11

106
101

.425, 426 P I

457
3

.... 518 

.... 510 

.... 518
................ 518
.............. 518 *
.............. 610

........225, 230

>f

Univei

* 194
.... 279 
.... 432 / Vande 

Vande 
Van V 
Vicary

330
Ml'

549
339, 343

88915 A. R. 567 ..............
11 Iowa 421 ....
s?, r. 7o..........

.......... 14 App. Cas. 98 ........

............ 10 ü. C.R. 626....

Wadhi 
" Waddi 
Wakel

.... 467 

.... 316
75

R. V.. 238
Wall v 
Wall v

75

Ig
sE

IS
SI



[VOL. XVIII.] CASES CITED. xxvii.
f Vol. 
• 71 

4, 425 
7, 300

Names of Cases Cited.
Sutton v. Johnstone...........
Swain v. Morland ................
Sweet v. Platt.................................................
Swiney v. Enniskillen, Bundoran, and

Sligo R. W. Co............
Swinten v. Swinfe

Where Reported.
v... 1 T. B. 484 .......................
.... 1 Brod. & B. 370 .............

12 O. R. 229 ..........................

......... 2 Ir. R. C. L. 338, (1868) .
......... 18 C. B. 485 ..........................
iqui 27 Gr. 536 .............................

Page of Vol. 
....114, 116

. 581
10574

1, 418
. 492 ......... 582

......... 177
.412, 415

60
454

19
106

Taddy’s Settled Estate, Re ...
Tanner v. Smart..........................
Taylor v. Smetten..................
Teal v. Jones ..............................
Templeton v. Tyree .................
Thomas v. Quartermaine.........

Thomas v. Trustees of the Illinois
Industrial University................................  71111. 310

Thompson v. Montgomery.......................... 41 Ch. D. 35 !
Thompson v. Nye ......................................... 16 Q. B. 175 ...........
Thompson v. Trevanion ............................ Skin. 402
Thorold’s Settled Estate, Re ...................  L. R. 14 Eq. 31. . ..
Thrussell v. Handyside................................. 20 Q. B. D. 359....
Thurman v. Wells......................................... 18 Barb. (N. Y. ) 500
Tiornay v. Troy............... .............................. 41 Hun 120 ......
Tothil, Re .................................................... , Rep. 1 ....................
Traveller’s Ins. Co. v. Mosl ................. 8 Wallace 397 ....
Traversy v. Gloucester................................ 15 O. R. 214............
Travis v. Travis.............................................  12 A. R. 442
Trice v. Robinson .........................................  16 O. R. 428 ...........
Trustees of British Museum v. Finnis .. 5 C. P. 460 .
Tuff v. Warman......................................... 21C.B.N.S.740
Tullett v. Armstrong..................................... 4.Beav. 319
Turner v. Corporation of Brantford .... 13 C. P.

Turton

, 563 ............. L. R. 16 Eq. 532
............. 6 B. & C. 603. ..
............. 11 Q. B. D. 207.
............. 2 P. R. 63. ...
............. 2 P. & M. 420 .
............. 10 Q. B. D. 685. 59, 61, 317, 318, 320

323, 324, 325

331
605 ............... 186

525, 526, 528 
...............  379

376 293

184
579 404

388, 392
276 126
362
27H
>2

:181
113
81

*
125, 442, 446,

01
01 375,

■
v
26
25 109

Turton v. 
Thynne v. Maur

>7 42 Ch. D. 128... 
34 Ch. D. 466 .3

!8
0
8

IUnderwood v. Parks..............................
University of Oxford v. Clifton .........

2 Str. 1200 .........
1 Eden 473 ........

4258 *
.. 1960

) «
V.1

) / Vandecar
Vanderburg v. Besley ... 
Van Wart v. Woolley ... 
Vicary v. Keith...............

v. East Oxford ... 3 A. R. 131.............
.. C. P. D. Sept. 1879
.. 3 B. & C. 439 ........
... 34 U. C. R. 212........

... 74 

... 605 

... 415

!
I

59

W.

Wadham v. North Eastern R. W. Co .. 14 Q. B. D. 746.
Waddell v. Ontario Canning Co..................................................
Wakelin v. London and South Western

R. W. Co............. ..........
Wall v. Hall ...................
Wall v. Robinson ...........

.... 418
49

...........115 Mass 429

Cas. 41.. 
, 298....

188
. 11 331

11

I

yS
gS
gl
Sl
SS
lS
ss
sl

H
 a

P 
:



1
xxviii.

CASES CITED.i [VOL. 

Page of Vol.

XVIII
Names of Cases Cited 

Walker v. Alley.
Wallace v. Hutch 
Wallis v. Littell..
Walton v. Mascall 
Wanty v. Robb 
Warriner v. Rogers ...
Warter y. Yorke..................................
Watkin v. Hall ...... .................
Watson v. Dowser..........
W atsôn v. Tripp.............
Watson v. Westlake ! !.....................
Watt v. VanEvery.......... ...................
Webb v. Beavan...............
Webb v. Russell.............
Webb v. Wools .............
Webber v. McLeod..............................
Weblin v. Ballard ... !.......................
Weigall v. Waters...............
w!uV’ Ca«Aliai‘ Pacific R. W.' Co 
Weldon v. Winslow
Weller, Re ...............”.......................
Wells v. Rowe ..... ....................
Westga 
West v
WCo“f Co.V: .SUk8t0ne and' ®8h Moor

Wheeler v. Johnston ! ........................
Whitaker and Mason, Re............................

w&sr «'
wi
Wilde v. Wilde. ...............
Wild’s Case ............... ..............................
Wilkes v. Steward....................................
Wilkins v. Jodrell..!!”"'.............
Willmina v. Andrews .. .......................
Williams v. Clark............... .".....................
w-i!'ft'na v‘ (ireat Western R. W ’ Co 
Williams v. Price '
Williams v. Willi 
Vt illmott v 
Wills v. Cai

Whére Reported
• • 13 Gr. 366 ..
• • 3 0. R. 398 ......... !
•• 11 G- B. N. S. 369
• • 13 M. & W. 72.

• 15 0. R. 474.... ..*
L. R. 16 Eq. 340 .. 

19 Ves. 451................
• L R. 3 Q. B. 396
• 28 Gr. 478 .........
■ H Rh. Id. 98 ...
• 12 0. R. 449 .
• 23 U. C. R. 196.V '
• 11 Q. B. D. 609...
• 3 T. R. 393 ...........
• 2 Sim. N. S. 267.

16 0. R. 609 .........."
17 Q. B. D. 122.
6T. R. 488...

16 A. R. 100 '
13 Q. B. D. 784...;'
16 0. R. 318.
48 L. J. Ch. 476
11 P. R. 62 .. “
4 Giff. 198.........

' 388
Nak473

96

'll •......... 412, 416
9. 10, 11, 13, 16

'r 297
563

4261 * 686
126 .Zouch889 )

34, 35 
406, 407

261
221
114
69

622
483
71

108
67, 68, 69

3St 578
278

29 Ch. D. 716 .
L B. Sir. 293..
8 . R. 63... .........
1 P. «g®' 601 CS?»)
7 P.373 ;;;;;;;;;;;
4 Johns Ch. R. 343

20 Gr.521 .............
6 Rep. 17........
G. Coop

13 Ch. D.
W N. 1875, p.237
5 DeG. & S. 472 ..
R. R. 9 Ex. 157
1 Sm. & Stu. 587

: Î5ChJDN96S'789/,i&i

7 O: R. 223 ..........
■ 3 Hun 508
■ 8 O. B. 687 ......................

5 B. A Al. 847 ................
1 Vera ................
6 0. E. 315 ..
2 M. 4 K. 607

21 Q. B. D. 501.'
11 A. A E. 34 
2 0. M. AR.2«;
5 East 463

mZrjiïy*27
&c

582
t 391

253
417, 418

396

299
453
1056 341564 501
371
279
483

Barber .
rnian.........

Wilson v. Watertown 
Wuson v. Woods ... 
Wilton v. Girdlestone 
Winn v. Fletcher . 
Winstauley, Re ... 
Withers v. Kennedy 

ood v. Earl „f Durham 
Wood v. Manley 
Wood v. Wilson... 
Woolnoth v. Meadows 
Worrall v. Rhoads.... 
Worthly v. Emerson .. 
Wright v. Court... 
Wynne v. Wynne.....

415J 197
685

424, 425
447

A.424, 425
U473 876

?108
67, 68, 69

425
131
103
428
349

114 B 96, 6 D. & R. 623 587, 6012 M. &G. 8; 278
I

\



XVIII.]VOL. xxix.CASES CITED.

Vol. Y.
388

Names of Cases Cited.
Yarmouth v. France,........
Young v. Morgan.............
Young v. Moore 
Young v. Nichol.

Where Reported. 
19 Q. B. D. 647 ...
89 Ill. 199 ...............
23 U. C. R. 121.... 

9 0. R. 347 ...........

Page of Vol. 
...59, 61, 62
............. 537 .
............ 222

473
96

, 415 
3, 16

563 114
297
426 Z.636
125 3 Burr. 1801.'.Zouch v. Parsons 579889 )
35

407
261
!21
114
69

622
483
71

108
69

578
278

182
91
53
18
96
m;
99
53
)5
U
>1
'6
9

13
5
7
7

?
[
i

f!
I



1
t

4.

Hr
: errata et addenda.

from proceeded upon the ground that tho^ JU.dgm™‘ “PPeaW
certified that the order for sSltutl!l 2™'°“ * Jl'<lge

»CKS=sHSf=î3ï
would come to her knowledge ’ Tl™ • • f „ the summo™ 
receive this certificate." * ' ™ Dmsl0”al Court refused to

Page 548, line 5 from bottom of head-n

1
ote, for (1887) read (1877). The ] 

the
Foi

I
oh

Held

Per I

I tioi

T,

by f 

by a

, k

!

I

, 
O

3



REPORTS OP CASES
t DECIDED IN THE

I QUEEN’S BENCH, CHANCERY, AND COMMON ' 
PLEAS DIVISIONS.

OF THE 'I

HIGH COURT OF JUSTICE FOR ONTARIO.

[CHANCERY, ^DIVISION. ]
3(1

?e Mason v. Bertram et al.

Master and servant—Damages—Workman's Compensation for Injuries 
Act—Lord Campbell's Act—-Reasonable expectation oj pecuniary or 
material benefit.

The plaintiff’s son who had just come of age was killed by 
the defendant’s machine shop, where he had been temporarily employed. 
For about two years previously he had, while attending school, worked 
on his father’s farm, as farmers sons usually do, without w 
was intended that he should study medicine, at an exnense t 
of about §1000, the course lasting three or four years, and 
vacations, while so engaged in acquiring his intended profession, it was 
expected that he would work at home as usual.

In an action by his father as administrator to recover damages for the 
death of his son :

reasonable expectation of pecuniary or 
i’s life, and a nonsuit was ordered to be

dfoot, J„ a notice of action under the Workman’s Compensa
is uries Act does not require to be signed or to be on behalf of

an accident in

I
Held, that he co 

material benefit
uld have no 

from the son
entered. 

Per Prou 
tion for 
any one.I This was an action brought under “The Workmen’s Statement. 

Compensation for Injuries Act, 1886,” R. S. 0. ch. 141, and 
by amendment also under R. S. 0. ch. 135, “ An Act 
respecting Compensation to the Families of Persons killed 
by accident and in duels,” by Walter Mason as adminis-

1—VOL. XVIII O.R.
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'■ F7k deceased, against John Bertram
Alexander Bertram, and Henry Bertram.
pJntiff7n7hd'7fh° 7S jUSt °fage’ was thc son of the 
plaintiff and had for about two years before the accident
while attending the High School worked on 
farm for the benefit of his father 
farmers

XVII

actic 
his i 
not 1 
by t: 
Cam

1

<
his father’s 

and family, as most 
>, without wa^s. His father intended to 

educate him asV doctor, at an expense which he admitted 
ould amount tl $1,000, and it was contemplated, that in

could6 find°nt 7 7 SUCh WOrk for his father as he
could find time for. Just before he was to enter on
ofSthe Vf rr 7 7nt *° W°fk in ‘he machine Shop 
of the defendants for the purpose of earning money to
uy books ; and while there he was injured by the fading 

ct a pile of iron latnes, which resulted in. his death. S

ksons
cienl 
been 
ton / 
undt
Go.,
haUo
The
suffit
Ottaf

OtThe action was tried at the Winter Assizes, 1889 at
9thTnd°i0th jrC FALC07BRmGE-J-. a jury, on ’the 
9th and 10th January, when .a verdict was rendered in
favour of the plaintiff for two hundred dollars.

June

Tli
cientThe defendants moved against this verdict on the ai 

among others, that there ground,

and the motion was argued on March 4th, 1889, before a
Di visional Court,composed of PBounrooTandFEHGusoNj.J.

E.was no
the i 
cause 
sec. ] 
on be 
any < 
Wall 
it is i

Osler, QfiC-, for the defendants, 
on the whole There is no evidence 

. which justifies a recovery of any dam- 
ages. The evidence shews rather a pecuniary gahUhan a 
loss or damage as the plaintiff was to have educated the 
deceased as a doctor at an expense of $1,000. There was
toefe?h°naf eTCtati0n of the re=eipt of any money by 
the father from the son Grand Trunk R. W. Co. v Jel
rJCo HA RS18°n LeU V' 81 LaWrmce and 

r. Co 11 A R. 1, No action can lie under the di
stances here : The Bernina 11 P. D. 31
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action was not sufficient. It was given by the father in Argument, 
his individual capacity, and letters of administration were 
not taken out until afterwards, and the aôtion is brought 
by the father as adminstrator. As to liability under Lord 
Campbell’s Act, I çefer to The Bernina, 12 P. D. 5,8.

Lynch-Staunton, for the plaintiff. Any notice is suffi
cient, even a solicitor’s letter that instructions for suit had 
been given, and any one can give a notice : Cox v. Hamil
ton Sewer Pipe Go., 14 O. R. 300. No notice is necessary 
undei ihe Factory Act: Dean v. The]Ontario Cotton Mills 
Co., 14 0. R. 119 ; Clark v. Holmes, 7 H. & N. 937 ; Pen- 
hallow v. The Mersey Docks and Board, 30 L J. Ex. 329 
The prospect of the son helping his father afterwards, is 
sufficient to support the judgment: The St. Lawrence and 
Ottawa R. W. Co. v. Lett, 11 S. C. R. 422.

Osler, Q. C., in reply.

3MASONV. BERTRAM.

Bertram,

of the 
-ccident 
father’s 
s most 
ded to 
mitted 
that in 
* as he 
ter on 
3 ëhop 
iey to 
ailing

89, at 
i the 
sd in June 12th, 1889. Proudfoot, J. :—

The notice that injury has been sustained seems suffi
cient.

R- S. 0. ch. 141, sec. 7, (1887), only requires notice of 
the accident within twelve weeks : sec. 10, to state the 
cause of injury, and the date at which it was sustained 
sec. 10, sub-sec. 6, gives form. It does not require to be 
on behalf of any one, and apparently it may be given by 
any one in the same interest as the workman : Roberts & 
Wallace on the Duty and Liability of Employers, 317 ; and 
it is not necessary that it should be signed.

I am unable to see that the plaintiff had any reasonable 
expectation of benefit from the continuance of the life of 
the deceased. The jury have assessed the damages under 
the Act which limits the amount to the equivalent of the 
estimated earnings during the three years preceding the 
injury of a person in the same grade, &c., at $200*.

In the present case the deceased had reached twenty- 
one years and was endeavoring to raise means to enable 
him to study for a physician ; he had left his father’s house

>und,
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l ‘7 ™'W- «ven if inclined to do so and to work and the 
probably S1000 alb° "'""'î ^ *° W for his education, 
The plaintiff ln l ° ^ i °,ntericîe^ toPut him through, 
home ad;° nght *° rc(luire his son to stay at

ISS9.

lofatth‘h0^;:nrthe

s^sstf; irr ï
sentatives of a deceased workman 
than the rights of the 
Roberts & Wallace, 373.

Adopting the rules to he
Campbell’s Act, it is sufficient

• of benefit to the plaintiff 
but the expectation 

' are n°t entitled to make it 
Franklin

of the repre- 
are not more extensive 

representatives of other persons.

found in 
if a

eases upon Lord 
reasonable expectation 

can be deduced from the facts ; 
must be a reasonable one ; the jury

v <?„ r. , r mere matter °f guess work : 
r. South Eastern It. W. Co., 3 H. & N 211

In ho case of a parent suing in respect of the death of
that i r "* T” him’thvre sh°uld be some evidence
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mon stock of the family. The jury found a verdict for Judgment, 
plaintiff of £20, which the Court refused to disturb, Peoudfoot.J. 

though two of the Judges thought that this case went to 
the extreme verge of the law : Duckworth v. Johnson,
29 L. J. Ex. 25. The fact that the child has rendered 
trifling household services, on which it is impossible to 
place any pecuniary value, is not sufficient: Holleran v.
Bag nelly 4 L. R. Ir. C. L. 740.

In the present case the son had been working on his 
father’s farm and doing any work required about the 
farm ; and before going to the defendant’s foundry, he had 
never worked for wages ; just worked at home “ like a son 
does.” When he proceeded to study for a doctor, the 
plaintiff’s expectations of what the son would earn would 
be the work he would be able to do when he was not at 
college, or was not studying in a doctor’s office. The 
business of the son’s life in the succeeding three or four 
years was to get his profession and at the plaintiff’s 
expense. Just previous to his death, for two years he had 
been attending a high school in Dundas, and had to study 
at home also.. The board and maintenance and schooling 
of a son till he is of age, is generally considered equiva
lent to anything he can do, working * as ,a son does.” But 
that was all past, the son had left home with the intention 
of getting a profession, a profession to be paid for by the 
plaintiff ; and although meaning to spend his intervals of 
freedom from study at his father’s house, the short time 
of such intervals, and the change in habit from the nature 
of his studies,must necessarily have prevented his services 
being of much value.

The limit of three years fixed by the statute would 
seem to point to the deceased being likely to live and serve 
for that time ; but during those three years this son was 
to be most of the time from home, and instead of pro
ducing an income to aid the plaintiff personally or in sup
port of the family, was to be a constant source of expense;

I arrive at the conclusion, therefore, that the plaintiff 
■could have no reasonable expectation of benefit from the 
son’s life, and that a nonstiit should be entered.

5MASON V. BERTRAM.
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profession and maintenance, was about 81,000, and this, I Judgment, 
think, was a very low estimate. It was sought to be Ferguson, J. 
made out that an expectation existed that after the deceased 

v had obtained the profession, he would, by the practice of 
it, earn money that he would give the plaintiff, his father ; 
but assuming that such an expectation on the part of the 
plaintiff did exist—(I do not say that the evidence shows 
that it did exist), I think the facts disclosed in the evi
dence, do not indicate or show that it rested upon any 
reasonable foundation.

avisions
-ion for 
llow.ed, 
lat the 
statute 
similar 
87, the 
images 
a who 
igence 
ion or

It is not shown that the plaintiff or any of the family 
were dependant upon the deceased or placed reliance upon 
him for support or maintetidppe ; or that he had done any
thing more in this reg^nHrhçn young men usually do.

Upon a perusal of twe evidence, I fail to find anything 
to show that there wasja reasonable expectation of pecu- 

»r advantage to the plaintiff by 
[fe of the deceased. I think

plain- 
short 

, been 
men 

ndas> 
1 he 
that 
such 
iriod 
icta- 
n he 
e or 
lose

niary or material b| 
the continuance of 
there is not any evidence supporting the contention in 
favour of the existence of such an expectation.

I think the evidence shows the contrary of this, and 
that the reasonable expectation of the plaintiff would be 
one of a pecuniary disadvantage rather than a pecuniary 
or material benefit by reason of the continuance of the 
life of the deceased ; and, after perusing a large number 
of decided cases on the subject, (which is a subject upon 
which I may say much has been written), I am of the 
opinion that it was incumbent upon the plaintiff to show 
that there was this reasonable expectation of pecuniary 
or material benefit or advantage, in order to sustain the 
action ; and of this, venture to say, that there is really 
no evidence.

I

j|

ime

ink
uld
on,
nt- The evidence, I think plainly points in a contrary direc
at a tion. I am, therefore, of the opinion that ythere should 

*^,ve been a nonsuit, and that the motion made by defen-on
dants’ counsel for a nonsuit should hhve succeeded.

ly /ie G. A.^B.
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by deed dated December 1st, 1887, and registered February 
20th, 1888, and that Wallis had on February 24th, 1888, 
registered a lien for his work on the whole lot. Wallis and 
Yokes each alleged that lie knew nothing of the other’s 
transaction. When Yokes discovered the registration of 

, Wallis’s lien, he moved for an order discharging and^cat- 
/ ing it, and the application was heard before the Master in 

Chambers on May 10th, 1888.

>L. RE WALLIS AND YOKES.

Statement.

1
1
1

George MacDonald, for the motion. 
Masten, contra.1

On May 14th, the Master in Chambers gave judgment.

Mr. Dalton.—From the opinion I have arrived at from 
reading all the papers in this case as to the facts of the 
case and the conduct of the respective parties, it is impos
sible for me to grant this summary application to set aside 
the mechanic’s lien of Wallis.

I think Yokes, the purchaser, had great reason to know, 
and did in fact know, that Wallis was not paid. Of course 
he knew that Wallis did the plumbing which was chiefly 
done, in fact all but $33 worth of it, after Yokes had pur
chased on December 1st, and while his deed was unregis
tered. Wallis knowing nothing whatever of the sale.

The case of Wanty #. Robins, 8 C. L. T. (O. N.) 185,* 
decided by the Chancery Division in March last, is a 
sufficient authority. I cannot think Yokes an innocent 
purchaser. I must dismiss this motion with costs. The 
whole claim on this house, it is understood, is $133.

From the judgment Yokes appealed, and the appeal was 
argued on June 11th, 1888, before Robertson, J.

The same counsel appeared.

December 1st, 1888. Robertson, J.—After carefully 
reading the affidavits'and cross-examinations thereon, and

* Reported in 15 0. R. 474.—Rep.

2—VOL. XVIII. O.R.
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follows : “For work done and material supplied for the Argument 
plumbing and gas-fitting of three brick houses known as 
numbers 219, 221 and 223, on the East side of Robert 
street, under a contract to do such plumbing and gas
fitting at the price of $133 for each house.” The contract 
was a single contract to do the plumbing on all three 
houses : Phillips on Mechanics’ Liens, 2nd eel, G03 ; Wall 
v. Robinson, 115 Mass. 429 ; Worthly v. Emerson, 116 
Mass. 374; Batchelder v. Rand, 117 Mass. 176; Childs v. 
Anderson, 128 Mass. 109, and Pennock v. Hoover, 5 Rawle 
Pa. 291. In Currier v. Friedrich',&row of five buildings and 
a separate cottage were erected, and a lien filed indiscrimi
nately on all. The report indicates that the claim on the 
row was good, but that the difficulty lay in joining the 
cottage. As regards the word “ owner” and its meaning, 
and the necessity of registering the lien as against Yokes, 
the case of Moleins v. Robinson, supra, is not overruled 
by McVean v. Tiffin, or by Reinhart v. Schutt, and is a 
binding authority here. Yokes had notice, and is not pro
tected by sec. 76 of the Registry Act, R. S. 0. ch. 114:
Wanty v. Robins, 15 O. R. 474, and Rose v. Peterkin, 13 
S. C. R. 677. Sewell’s deed is void as giving a fraudulent 
preference under sec. 2 R. S. 0. ch. 124, and should not be 
given effect to. Sec. 7 of that Act does not apply to Wallis 
because he is a lien holder. The jurisdiction on a summary 
application should be exercised only in plain simple cases.
Here difficult questions both of fact and law arise.
In any case the greater part of the work was done by 
Wallis under the employ of Sewell who had agreed to 
deliver the house over to Yokes in a complete condition, 
so that the relative position of the parties is merely 
changed one step in this view ; Yokes being owner,
Sewell the contractor and Wallis a sub-contractor, and 
the lien must hold good to that extent.

MacDonald, in reply. Constructive notice is not suffi
cient: the lien holder must have actual notice. As to notice 
see sec. 76 of the Registry Act, in connection with sec. 83.
As to knowledge being sufficient, see Graham v. Williams 
8 0. R. 478, and 9 0. R. 458.

11RE WALLIS AND VOKES.
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, be disregarded. It is difficult to understand the true Judgment.
meaning of cases in the American Courts decided upon pROudfoot,J. 
special statutory enactments without a more intimate 
acquaintance with them than can be had from the mere 
perusal of a case ; and the opinion expressed upon this point 
in Jones v. Shawhan, was not necessary for the decision of 
the case, which was disposed of upon another point, viz., 
that there could not be a joint execution of an apportioned 
lien on distinct dwellings. The Pennsylvania statute re
ferred to in the judgment, appears to have required no 
more than the name of the reputed owner.

It appears to me, that our statute requires the lien to be 
registered against any one whose rights are acquired dur
ing the progress of the work, and that if not so registered,

- it becomes absolutely void, unless proceedings be taken to 
$ realize the lien within the time mentioned in the Act— 

thirty days from the completion of the work. The work 
seems to have been finally completed about the 1st May.

No proceedings appear to have been taken by Wallis to 
realize his lien within that time. Yokes applied to the 
Master to vacate the lien, and the Master on the 14th 
May, 1888, dismissed the application; and upon appeal to 
my brother Robertson, the Master’s decision was affirmed 
upon the ground apparently that Yokes had notice of the 
lien, and Wallis said to have known nothing of the sale.

As to the knowledge of Wallis. If he is to claim the 
benefit of the Registry law in favour of his lien, he must 
also be subject to the provision of that law that registra
tion of Yokes’ deed was notice to him : R. S. 0. ch. 114, 
sec. 80, 1887 : Richards v. Chamberlain, 25 Gr. 402.
Wallis must be taken to claim an interest in the land sub
sequent to the registration of Yokes’s deed, as the preserva
tion of his lien against subsequent purchasers or mort
gagees, under the cases referred to in Reinhart v. Schutt,
15 0. R. 325, seems to depend upon the registration.

As to Vokes’s knowledge. I entirely subscribe to the 
decision of the Chancellor in Wanty v. Robins, 15 0. R.
474, that a purchaser with notice of the equitable lien is

RE WALLIS AND VOKES. 131
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Ferguson, J.

Wallis made his agreement with Sewell and commenced 
the work early in September, 1887. The work was com
pleted, so far as can be discovered from the evidence about 
the first day of May, 1888. Sewell conveyed the L- 

pei ty—one of the houses—to Vokes by a deed executed 
as It is said, about the first day of December, 1887 while 
Wallis was proceeding with the work i a

registered till the 20th February, 1888. WalliT saystimt 
he had m fact no knowledge of this deed or of the sale to 
Vokes, until he was asked to remove the registration of 
h, . 6“ „from the rcgistry, which was much later and 
shortly before the motion was made before the Masted 
and such may I think, he assumed to be the actual fact’ 

Wallis registered his lien in the way that he did on the -
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24th February, four days after the registration of the Judgment, 
conveyance from Sewell to Yokes, This 
Wallis because l^e began to fear that he would not get his 
pay from Sewell.

It is, I think, reasonably clear that Yokes had knowl
edge and notice of Wallis’s lien which was given him 
by the statute for he knew both Sewell and Wallis ; he 
knew the property ; was frequently at the house while 
the work was being done. He seems to have known 
much £, -out it. The greater part of the time during 
which it was being done he had, if his transaction 
with Sewell was a reality, and the deed ' executed to 
him as early as is said, an interest in the work, and 
he was present when Sewell told Wallis that he could 
not pay him. At the time he took his conveyance, he 
was aware that the work was being done, and I think 
the Master and Mr. Justice Robertson were right in their 
opinions that he had notice. At the time of the appli
cation to the Master, Wallis had by force of the statute 
an existing lien unsatisfied, and was in good time to take 
proceedings upon it.

Such seem to have been the facts and circumstances 
when Yokes made the motion in Chambers, and his 
complaint is, that the learned Master did not, upon his 
application, without any merits whatever on his part, 
make an order for the removal from the registry of 
the registration of Wallis’s lien, because he said it 
irregular and defective, and not a fulfilment of the 
requirements of the statute in respect of such registra
tions.

done by Ferguson, Jwas

u

One of his complaints against the registration of the 
hen being that he was not named as owner therein, he 
having had for over two months, while the work 
going on, and up to within four days of the day of the 
registration of the lien under the circumstances that I have 
before stated, or stated in part, a ^secret conveyance of this 
house of which Wallis knew nothing ; and the other being 
that the lien had been registered upon the whole of the

was
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con-
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The Master was asked, under these circumstances

mi<d!tPr "V SUmma,'y WW of a11 ''ights that Wallis 
n ight 1 aVC by reason Of this registration, and deprive 
lnm of the right to make his contentions in the ordinary 
way be ore the Courts in which such contentions are com
mon^ disposed of, and this for the convenience of 
standing in the position which Yokes occupied.
tin, Tthe 'ea?edlMast0r ref,lsed t0 do i and the real cues- 
tion here ,s not whether there was a valid registration of 
this hen but whether or not the Master was right in doing 
“ he d‘d' and ca™Sthc contentions to be disposed of in 

ic oidiiajj way in an action to enforce payment of the 
hen ; or rather whether or not, my brother Robertson 
right in affirming the Master’s conclusion.

The Master in his judgment .says he cannot consider 
Vokes an innocent purchaser ; hud he refers to the case of 
Wanty v Robins, 15 O. R. 47k In that case the Chan
cellor said: “ It appears now to he the law that the lien 
which arises by virtue of being employed and doing work 
upon the land, is, if not registered, liable to be defeated by 
the owner conveying to a subsequent purchaser who reci
ters lus conveyance. This, however, in my opinion, must 
be restricted to the case of an innocent purchaser who is 
entitled to the benefit of the, Registry Acts. By that I 
mean one who has not actual notice of the prior lien before 
he pays his money and registers his deed :’’ and I do not 

that anything in the case of McVean v. Tiffin, 13 A R 
1, or in Hynes v. Smith, 27 Or. 150, id really against this.'

I do not understand any of the cases to decide or shew 
that as against apurchaser.who has purchased and registered 
his deed with lull notice of the rights of the mechanic 
&c a registration of the mechanic’s lien, subsequent to 
such registration with notice, makes any difference so long 
as there ,s registration of the lien or proceedings taken
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within the time mentioned in the 22nd section of the Judgment. 
Act ; and, according to the evidence in this case, the thirty Fbr~~“ 
days mentioned in section 21, and referred to in section 
22 of the Act, had not expired at the time of the making 
of the application to the Master. And the matter of this 
appeal is to be considered now, justes it was when before 
the Master.

I think the Master was justified in refusing to make 
the order asked, and that the judgment affirming the 
Master’s decision which is now in appeal, should be affirmed 
with costs.

As to the jurisdiction of the Master, see Re Moprehouse 
and Leak, 13 O. R. 290 ; and section 30, sub-secs. 8 and 9 of 
the Act.
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income or business done at the branch or agency of the 
defendants in the municipality of the plaintiffs under the 
circumstances set out in the judgment.

The action 
before Ferguson, J.

Fattcm Q C and Agnew, appeared for the plaintiffs 
and cited the different sections of R. S. 0. ch. 193 on the 
fol owmg subjects : Sec. 7. all property liable to taxation 
nless exempt by the statute, and defendants’ income is 

not exempt ; sec. 14, column 15, income ; sec. 31, mode of 
assessing income and other personal property ; sec. 34 
co, porat,ons ; sea 35, partnership ; and they contended that 

ere was no difficulty in this case in ^making a separate 
■ assessment at kl”gstori for the income received there as

was tried at Kingston May 22, 1889,on
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mentioned in sec. 35, sub-sec. 2. The schedules of the Argtment 
statute as to gross income, D. E. G. and H., sec. 64, sub-sec.
14. The defendants had a branch or place of business in /4 
Kingston : The Phœnix Ins. Ço. of London v. The Gorpor- ™ 
ation of the City of Kingston, 7 O. R 343. That gives 
jurisdiction to the assessor who was bound to make the 
assessment, and the assessment is conclusive. The County 
Judge’s decision on the assessment appeal is final : Nickle 
v. Douglas, 35 U. 0. R 126 ; 37 U. C. R 31 ; Shaw v. Shaw,
12 C P.456-9. It is for the Court of Revision or County 
Judge on appeal to decide that the assessment should be 
made at the branch or place of business : Brantford v.
Ontario Investment, per Mr. Justice Burton in the Court 
of Appeal.* The defendants’ assessment is too low : Last 
v. The London Assurance Corporation, 10 App. Cas. 438, 
although decided against the English income Acts shows 
that the amount reserved for participating policy holders 
is assessable in the hands of the company. The company 
could be assessed even as trustees under sec. 41. The 
gross income which should be assessed is the whole of the 
premiums received at Kingston without any deductions, 
except those allowed and specified in sec. 31. Lawless v 
Sullivan, 6 App. Cas. 373, was decided under a different stat
ute and does not apply. They also cited The Corporation 
of the City of Toronto v. The Great Western R. W.Co., 25 
U. 0. R. 570 ; McCarraU v. Watkins, 19 U. C. R. 248 ; The 
Niagara Falls Suspension Bridge Co. v. Gardner, 29 U.
C. R. 194 ; The Municipality of the Township of Lond 
v. The Great Western R. W. Co., 16 U. C. R. 500 ; The Cor
poration of the Town of Welland v. Brown, 4 0. R. 217 ; 
Middlefield v. Gould, 10 C. P. 9 ; Cooley on Taxation, 1st 
ed., 158, 160, and n, 161,163, 168,169,170,272 n, 392 n.

Bruce, Q. C., for the defendants. The assessment should 
not be made both against the agent and the company, as 
the latter and the property to be assessed are both within 
the Province, R. S. 0.193, ch. sec. 33. A corporation, such as 
defendants, carries on business at its head office only, and 

* 15 A. R. 608.
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on that ground should be assessed there : Attorney-Gen- 
end v Alexander, L. R. 10 Ex. at p. 30 ; The Attorney- 
General v. Salley, 4 H. & N. 769. 5 H.4N. 711 ■ The
Carmu/run Proprietors Company v. McLaren, 4 H.L C
«0 ; Ike Cessna Sulphur Co. v. Nicholson, 1 Ex I) 428 • 
T/<e Alexandria Water Co v. Musgrove, 11 Q. B. D. 174’ 
the death rate being uncertain, the income of the company 
can only hP ascertained by the average of a certain number 
ot yeais and that can only be done at the head office 
the result^ the company's whole business. No one year 
won d be any criterion of income even at the head office 
much less would the income of any branch be any criterion 
where the losses m one year might exceed the income 
Premiums received are not income as the 
debtors for tho

on

company becomes 
same or Javger amounts to the policy

v Lucas, 8 App. Cas. 891. Money payable under a policy

«ch du8o“t7: , fr;-NorthernC 1 D. 80. The plaintiffs have not complied with Che 
requirement's of the Assessment Act.

Walken, Q.C., in reply.

ard

August 29.1889. Fehgl-son, J.

The action is brought by the corporation of the city of 
Kingston against the defendants, an insurance company 
to recover the amount of taxes assessed by the plaintiffs

andTsW tde<thd8ntSt0rtlleyea,S 1883'18S4’ 1885,1886
and 1887 together with certain percentages thereon in,-’ 
posed by Ify-law, for default in not paying such taxes and 
interest on the same. The amount claimed for taxe! a"d

Î884Pe *8r‘I.!6 f°r 7 ymr 1883 iS $1712 i for the year 
$95 37 mi , / 7 1885' $9*'50; fOT the fear 1886,
$95.37 and for the year 1887, $89.42. Interest is claimed 

e taxes and percentages for the years 1883, 1884 andon
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, “ 1885 from tl\e 31st day of May in the years 1884,1885, Judgment.
I arid 1886 respectively, and on the taxes and percentage for Ferguson, J.

the' year 1886, from the 30th day of June, 1887, and on 
! the taxes and percentage for the year 1887 from the 2nd 

day of June, 1888.
The plaintiffs allege that the defendants are a corpora

tion doing a life insurance business in this province, hav<- 
ing their head office-at the city of Hamilton in this 
province, and that during the years from the year 1882 
inclusive, to the present time, the defendants have carried 
on such a business iii the municipality of tiie city of King
ston, at- their agency there, by an amsnt who received 
applications for policies and collector! the premiums 
charged for and payable for and /under the same at % 
the city of Kingston during the the said years, the defen* 
dants receiving at the said city of Kingston during the ' 
said years a large yearly income from such business. The 
other allegations of the plaintiffs are apparently for the 
purpose of stating that the assessments were regularly and 
properly made ancl the obligation to pay the taxes rcgu-* 
larly imposed upon the defendants, it being assumed that 
the defendants were doing the business as alleged in the 
city of Kingston and that there was the legal right and 
authority to assess them and impose the taxes,

The defendants deny the plaintiff’s allegations. They 
say that the plaintiffs had no jurisdiction to assess or tax 
them as alleged under the provisions of the assessment 
Acts or otherwise. They say that during each and all 
these years, their head office was and still is at the city of 
Hamilton aforesaid and that they had no other place of 
business in Ontario : that they had no personal property or 
taxable income within the municipality of the city of 
Kingston : that they were assessed for the whole of their 
personal propery and income at the said city of Hamilton : 
and that they produced in each of such years to the proper 
authorities at the city of Kingston a certificate thereof 
showing the amount of personal property and income 
assessed against them at the city of Hamilton.
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P—' ,‘7,rthat hy thc Provisions of the assessment Act, i„ and 
during these ysars, if the defendants had more than one 
place of business each such place of business or branch
orth! no r ""PI" ” “ migM b6' whSre it was situate, 

f P Ù n/f hc personnl property of the defendants 
Wh,ch belonged to that particular branch; and if t.lns could 
not bo done the defendants nNght elect at which of its 
places of business it would be assessed for the whole per
sonal property producing a certificate at each of the other 
places of business of the amount of personal property 
assessed against them elsewhere: that the defendants had 
more than one business in the Province in th
yearn ; that one .Wplace of business or branch of their
said business, being their agency aforesaid, was situate at 
the city of Kingston in and during these years: that the 
amount of the defendants' income and personal property 
received at and belonging to the branch, agency o, place of 

usiness m the city of Kingston was easily ascertained, 
and was well known to the defendants and to their agent 
at the said branch or agency at Kingston : and that the 
assessment of the defendants’ said branch or agency at 
Kingston could be and wasdulymade for the portion of their 
personal property belonging thereto, namely, the income 
reemved at their said branch or agency at Kingston afore- 
saiFby the defendants, from their said insurance business 
carried on there in these years. They further say that the 
said income and personal property was lawfully and pro
perly, assessed at Kingston aforesaid, and that if it was also 
assessed at the city of Hamilton, such assessment at Hamil-
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Evidence was. , , g.'ven respecting the business alleged to

/Wm McCraney says he was the defendants’ agent in
in T m, t,yCa: 1882 : tHat hc ‘O be such agent 

\e year 883 : that he had been agent from the year,
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1876 : that during the first few years he had no office for Judgment, 
the defendants : that he did the defendants’ business in his Fergüson, J. 

own office which was that of a lumber yard : that there was 
however a notice in the office that the defendants’ business 
would be done and transacted there : that he got a letter 
from Mr. Cox about 1880 and that in consequence he 
moved the defendants’ business to Clarence street but con
tinued to do his own business at the lumber yard : that he 
does not recollect doing any business in the office on 
Clarence street, but that of the defendants : that in 1883 
he was succeeded by Mr. White who occupied the same 
office on Clarence;street, and that Buck & Booth, (subse
quent agents), went .into the same office after White : that 
he paid the rent of the office out of his own pocket until 
he ceased to be agent, but that there was a,pertain increase 
by reason of his, getting five per cent, on renewals of risks 
taken by White as well as himself, and this he considered as 
partly in lieu of the office rent that he paid for an office in 
which o do the defendants’ business : that he had no book
keeper at Clarence street, but had one at the office of the 
lumber yard, and that he himself was part of the time at 
each place.

L. W. Buck says he was agent of the defendants from 
September, 1884, to the end of January, 1886 : that 
Mr. White was special agent all the time : that when he 
moved into the office on Clarence street he had no con
nexion with the defendants, but only rented a part of the 
office from White : that it was not until September, 1884, 
that he had any connexion with the defendants : that 
there was a fire insurance business done by White in the 
same office : that he and Booth were appointed agents of 
the defendants and gave bonds to the defendants : that he 
and Booth paid the rent of the office, and got so much a 
month for collecting the premiums : that they were to 
have a commission on the new business : that when he 
and Buck moved down to the lower office on Clarence 
street they had the name of the defendants on their sign : 
that Frazer succeeded them as agent : that the defendants

23RANGE CO.
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L-si»^pF^wr^„zrej^o^toi5
» mid Booth retired : that Frazer hasti.e defendants’ name

„ „ , anc’that he (the witness) supposes he had 
so all along. He says that he and Booth counter- 

Signed the receipts and accounted to Mr. Cox every month 
He says that he was assessed in the year 1885 ■ that he 
got a demand of taxes from Middleton the collector 
year, which he handed to Mr. Britton 
whether the defendants’
Booth’s) advertisement 
the defendants

W
1882
and
King
beari
of an
ants,
prop(
Ham;
as dh
ston <

his sign
had it

that he cannot
name appeared in their, (Buck & 
that they did not advertise for

ants fnr nffi S0t nothinS *«>m the defend-
. nt fo, office rent winch they paid themselves : that
(Buck k fiMT’ Whlla they occl,l,ied ‘he office with us, 
(Buck & Booth), were doing business for other 
as well as the defendants.

^^LXX^thKtlS Hi
ants theie as well as his own : that he had the defendants’ 
name put on his window : that he got the notice of the • 
defendants assessment for 1887, ahdjhat he thinks he not 
instructions UTappeal ; that he had- been carrying on the

m th,6 Sam6 0fficfe from ‘he year 1880 : 
that the budding was his own, and that he is’/et carrying
on the banking business there: that he got from the de 
fendants no compensation for rent of the office : that the 
decisions ns to accepting a risk upon a life were always at 
he head office in Hamilton : that the premiums rZcd 
argely represent moneys owing to policy holders, payable 
mjuturo: that anyone year may be a "fatal yL" in 
any particular place : that to carrÇ on a life ins
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had
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Wm. S. Gordon says that lie has been assessor ever since Judgment. 
1882 : that he made the several assessments in question, Ferocsos, j 
and that the defendants had no “ tangible property ” in 
Kingston that he knew of. The plaintiffs then read as 
bearing upon the case generally, as I understood, some parts 
of an examination of Mr. Ramsay, an officer of the defend
ants, he said “ The moneys received for premiums is the 
property of the policy holders.” “ The assessment in ■>

Hamilton was upon the amounts paid to the stockholders 
as dividends, not to policy holders." The agent at King
ston could show each year the gross amount of his receipts.

The defendants called Mr. Alexander Ramsay, superin
tendent of their company. He said that he had been six 
and a half years such superintendent : that lie had been in 
defendants’ employment long before ho became superin
tendent : that the head office is in Hamilton : that the 
policies issue from Hamilton : that the directors meet only, 
in Hamilton : that the policies leave the head office 
plete : that no policies are issued or countersigned but at 
the head, office : that much is done in Hamilton which 
enures

he
3

say
: &
for
Ki
ll at

us,
ies

he
nfc
ce
d-
;s’ . to the benefit of all offices wherever they may bo : 

that the stationery, etc., and the advertising are all paid for 
at Hamilton : that a part of the business is to make in
vestments of moneys in lands : thiit these are all made at 
Hamilton and enure to the benefit of all : that there 
147 agencies in Ontario : that these are all in the 
position as Kingston, except perhaps the Toronto one : that 
as far as he knows, if one of these is assessed till may be 
assessed on “income.” The witness produces a statement 
of the death losses, paid in cases of insurances at Kingston 
from 1883 to 1887, showing a total amount of $32,221.85. 
He says that there was paid in the year 1885, $26,813.61, 
and that the gross receipts at Kingston that year 
$13,225.43 : that the moneys received on premium receipts 0 

kept to pay the policies, except what will pay th 
penses, etc. : that the defendants issue most largely the 
participating policies : that their paid up capital stock is 
only $125,000. He then shows that what the defendants 
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Judgment, consider their annual income for the years 1883 1884, ^
F~ J' fo.8,5, Was *29-927’ 71 ** they were assessed at Hamilton 

t for these years at $30,000 income 
come for the years 1886 and 1887 
defendants

1889.

: that such annual in- 
was $31,250 : that the

years upon anTcomeTf ‘upon

insurance company cannot deal with one year and ascertain 
ts income : that there must be a series of years and “ 

large number of lives to calculate upon before one can 
amve at the “income." _.The witness then speaks of other 
lungs seem to have a bearing upon the position of

the defendants, and to me, at least, appear to show that the
torytdeed C°nditi°n " p0sition is ™'7 satisfac-

smntr ?:rm,ra income for im ^ sum 0f
was $13 672 f Prcmuim income at Kingston in 1883
ofwl ieh ' r T f a Ca,CU,ation WRS made, the result 
oi winch seemed to be that if the mode of ascertaining the
defendants income adopted by them were the correct mode
for the purposes of taxation, and if it were conceded that 
each agency throughout the country, or at least the agency 
a Kmgston, could properly be assessed for income the 

come at Kingston to be assessed would be only $043 
In cross-examination this witness says that the money

:“2 1 “--Î
.»», „r

retumeSdafm0U mgtO$18'750: that this ’^is the amount 
retu, ned for assessment : that of this $'880,023, the defend-
$2456115 1 mS- ^'l2'685'06 > for cancelled policies, 
$24,061.15 for expenses, $175,394.04 ; and two or three 
othei smaller items, thus leaving in the hands of th, 
defendants about $300,000, which was invested as best he

The witness then amongst other things says that the
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Hamilton. He also says that it is not absolutely impos- Judgment 

sible to determine what the income—assuming that it is F&Raüsôÿ, 
to be arrived at on the principle or according to the mode * 
adopted by the defendants—is every year and year after 
year. He says that this could be done, and that the 
amount to be appropriated or rather apportioned to each 
agency is capable of being estimated or calculated. He 
also says that there are only two agencies, Ottawa and 
Brockville, at which the defendants make any allowance 
for office rent. . >

In re-examination this witness says that each annual 
investigation would involve as much labor and trouble as 
the quinquennial one, and would not be so good as show
ing the flgfairs of the company. But he says he does not 
see how the profit made at each office annually could be 
ascertained.

The evidence of Mr. Lacey is (chiefly corroborative of 
that of Mr. Ramsay. He says, however, that 
panys do investigate every year, but the most of them 
have adopted the quinquennial plan.

This evidence onjthe part of the defence seemed to be 
given with the view;, in part at least, of showing the 
reasonableness of assessing the defendants at branches or 
agencies even if there was, during these years, a branch or 
agency at Kingston.

The question which, as it appears to me, is the first one 
to be determined, is whether or not the defendants had 
during these years a “ branch ” or place of business in the 
city of Kingston, for if they had not there was not, so 
far as I am able to perceive, any jurisdiction or power to 
make the assessments or impose these taxes.

It was agreed between counsel that the provisions 
tained in the ' Assessment Act, ch. 193, of the Revised 
Statutes of 1887, are the same as far as they relate to the 
subject of contention here, as the provisions that were actu
ally in force at the time of these assessments, and that these 
provisions in the R. S. 0., 1887, may be looked at as showing 
the enactments that govern the case. Sec. 34 provides
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Judgment, that the personal property of an incorporated company 
Ferguson, J. Other than the companies mentioned in sub-sec. 2 of that 

section, (of which the defendants are 
assessed against the company in the same manner as if the 
company were an unincorporated company or partnership 
* *. Sec. 35 provides that [the personal property of a 
partnership shall be assessed against the firm at the usual 
place of business of the partnership, * * and

Sub-sec. 2 of this section provides that if a partnership 
, has more than one place of business, each branch shall be

assessed, as far as may be, in the locality where it is situate, 
for that portion of the personal property of the partnership 
which belongs to that particular branch ; and if this cannot 
be done, the partnership may elect at which of its places of 
business it will be assessed for the whole personal property, 
and shall be required to produce a certificate at each of the 
other places of business of the amount of personal property 
assessed against it elsewhere.

This question as to there being a branch or place of busi
ness in Kingston is one of fact, or perhaps mixed of law 
and fact. It is much similar to the one raised in the

this

not one), shall be had

the
I

ant:

tax

fcioi

con
the

1!
had
ena
thecase

The Phoenix Insurance Co. of London v. The Corporation 
of the City of Kingston, 7 O. R. 343, in which I expressed 
the opinion that in that case there was a place of business 
in Kingston.

I have set forth the evidence, or the greater part of it, 
bearing on this question. There does not seem to be 
any conflict of testimony. The case does not appear to

(
the
per

yea
the

me at all like cases suggested by counsel in that case 
such as that of a travelling agent, or of putting money day
by day into a post office.

Here is a business, and I think
pr(

no one can reasonably 
call it other than a business, done day by day for 
years : not all the time in the same office, but always 
in the city of Kingston. This city was the place and 
the only place in which the transactions took place, 
and if the transactions whereby so much money was 
annually received can properly be denominated “ business,”

ass
coi
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this belonged to the defendants, and the only conclusion I Judgment, 
can arrive at is, that it has been shown that the defendants Ferguson, J. 
had a place of business in Kingston during all the years in 
question, and I do not see that the answer to the question 
should be the contrary of this ^merely because each trans
action could not be finally consummated or carried out to 
the end without reference to the head office in Hamilton.

Then assuming the conclusion or opinion that the defend
ants had a branch or place of business in Kingston, there 
was the jurisdiction and power to assess them and impose 
taxes there. The assessment rolls have, I think, been 
reasonably proved, at least no point was urged on the 
ground that they were not so proved, and in such case the 
assessment roll is final and conclusive as to to such ques
tions as the names of the persons assessed and the amounts 
contained in it and all such matters as would constitute, 
the subject of an appeal under the provisions of the statute

The defendants, however, endeavoured to show that they 
had availed themselves of the provisions of the statute, 
enabling them to elect at which of the places of business 
they should be assessed, and contended that according tq 
their mode of ascertaining the income, the portions ot the 
personal property (income) at Kingston could not be 
assessed there, because it could not be ascertained year by 
year, contending that the case fell under the expression in 
the statute : “ and if this cannot be done, the partnership 
may elect * *

The uncontradicted evidence is that the agent at King
ston could show each (year the gross amount of his receipts.

The seventh section of the statute provides that all 
property in the province is liable to assessment with the 
exceptions there pointed out, (this case is not any of those 
exceptions). The 14th section points out the duties of the 
assessor and provides ffor the kind and character of the 
assessment roll, the 15th column of which is “ taxable in
come.”
• Sec. 31 is as to the manner of assessing personal property 
and so far as material here, provides that no person deriv-
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Judgment, ing an income exceeding $400 per annum from * * or
Ferguson, J. any other source whatsoever * * shall be assessed for

less sum as the amount of his net personal property, than 
the amount of such income during the year then last 
past, in excess of the said sum of $400, but no deduction 
shall be made from the gross amount of such income by 
reason of any indebtedness, save such as is equal to the 
annual interest thereof * * .

Sub-sec. 14 of sec. 64, providing for proceedings when 
the person assessed complains of overcharge in the 
ment of his personal property, contains these words “ and 
no abatement shall be made from the amount of income 
on account of debts due, nor from the value of personal 
property, other than income in respect of debts, except 
debts due for or on account of such personal property.

Schedule D. referred to in this sub-section, which 
presents the form of declaration, mentions “gross in
come ” derived from all sources not exempt from taxa
tion. Schedule E., also referred to in the same sub-section, 
mentions again “ gross income ” derived from all 
Schedules G. and H. also respectively mention “ gross in
come.” These schedules are referred to in the same sub
section.

As it appears to me, the legislature seems to have (by 
repetition) emphasized the words “gross income.”

The contention of the defendants on this immediate 
subject appears to me to involve or employ the meaning 
of the words “ net profits ” rather than “ gross income,” 
the words used in the statute. Lord Bramwell, in the 
Last v. London Assurance Corporation, 10 App. Cas. at p. 
446, says : “ There is no such thing as gross profits.”

The cases under the statutes in England do not appear 
to me to cast much light on this subject as the statutes 
are not in the same comprehensive and apparently 
phatic words as is our statute. The case before the Privy 
Council, Lawless v. Sullivan, 6 App. Cas. 373, reversing 
the judgment of the Supreme Court, is under a statute 
employing the word “income.” In the judgment which
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was delivered by Sir Montague E. Smitli, at p. 378, it is Judgment, 
said: "The intention of the legislature should be veryi'BK„m„N| ,j 
clearly shown to justify an interpretation of the word 
‘ income/ which would require that, in the account for 
the year, the items of profit only should be included, and 
the losses excluded, although, but for the operations which 
occasioned the losses, the apparent profits could not have 
been made."

That case seems to have related to a matter of account 
showing the year’s transactions, the income on the one 
side and the losses on the other, and I do not see the 
applicability of the statement in the judgment that I 
have .quoted to the present case or point, and besides, our 
statute employs and repeats words that do not appear to 
have been in the statute in that case considered. The 
words “ gross income ” are used over and over again, and 
although a learned and very eminent Judge once said that 
the word “gross,” (when used in conjunction with the 
word negligence), was only a vituperative epithet ; still, I 
cannot but think it should have some signification, when 
used as it is in conjunction with the word “ income,” and 
repeated so often in the same connexion in the statute.

The conclusion at which I arrive is, that what was 
assessable at the branch or place of business at Kingston, 
was the “gross income” there, which I take to be the 
amount of premiums received year by year at that place, 
the statute being followed in regard to taking the income 
of the previous year, &c. ; and if this is the correct 
view, the assessment could be made at Kingston and 
the defendants were not at liberty to elect as provided 
for in sub-sec, 2 of sec. 35, and assuming this to be correct 
I need not consider the evidence or the argument regard
ing such an election having in fact been made in each of 
these years.

If, however, counsel for the defendants was right in 
his contention as to the mode of arriving at the “ income,”
I would think there was much force in the argument 
that the defendants would have the right to elect
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Judgment, provided for in that sub-section. I am not disposed to 
Ferguson, J. think that the bare possibility of what would be re

quired being done, would remove a case from under the 
operation of the statute. The legislature contemplated 
the existence of some cases falling under the words “ and 
if this cannot be done,” and I apprehend that in every 
case there lvould exist the bare possibility of ascertaining 
and assessing the personal property of a partnership that 
belonged to a particular branch. I need not, however, 
pursue this further, as owing t<* the view that I have 
taken, the subject is out of the case.

I think it has been sufficiently shown that there was 
power to make the assessment : that it was made in due 
form : that the plaintiffs did all they were required to 
do to entitle themselves to payment of the taxes. As to 
the amount, the roll is, I think, conclusive upon the 
defendants. 1 think it appears that the taxes could not have 
been recovered in any special manner, provided by the Act 
as mentioned in sec. 131', and I think there should be judg
ment for the plaintiffs for the amount of the taxes, the 
percentages, and the interest thereon with their costs of 
the action.

A late case The Clerical Medical, etc., Co. v. Carter Sur
veyor of Taxes, 21 Q. B. D. 339 is on the subject of income 
tax upon interest derived from investments by the insur
ance company, but th^ statute wras different from ours.

G. A. B

32 THE ONTARIO REPORTS, 1889.
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to

[QUEEN’S BENCH DIVISION.]the
ted

Re Noble et al. v. Cline.
<

ery ' Prohibition—Division Court—Territorial jurisdiction—Where cause 
of action arose.

The plaintiffs resided tn the district of Algoma, and the defendant in the 
county of Wentworth.

The defendant telegraphed from Wentworth an order for a ton of fish to 
be sent himxby the plaintiffs, and the latter shipped the fish from 
Algoma to Wentworth. The plaintiffs sued for the pricejof the fish.

Held, on motion for prohibition, that the whole cause of action arose in 
Algoma, and a Division Court there had jurisdiction. /

Cowan v. O'Connor, 20 Q. B. D. 640, and Newcombe v. Dc Roos, 2 E. & 
E. 271, followed. ^

ing

ave

;lue
/1 to

This was a motion by the defendant for prohibition to Statement, 
the second Division Court in the district of Algoma.

The plaintiffs resided at Serpent River in the district of 
Algoma, and within the limits of the second Division 
Court, and the defendant at the city of Hamiton, in th 
county of Wentworth,

On the 3rd December, 1888, the defendant telegraphed 
to the plaintiffs : “ Send one ton most white fish, if good, 
dressed, at five cents. Answer.” On the 6th December,
1888, the plaintiffs telegraphed to the defendant : “Fish 

shipped to-day, in eight boxes.” The fish arrived at 
Hamilton, but acbording to the statement of the defendant 
were in such a state as to be of no value.

On the 18th February, 1889, a summons was sued out 
by the plaintiffs from the second Division Court in the 
district of Algoma, claiming from the defendant the price 
of the fish, and was served on the defendant on the 23rd 
February. On the same day )he solicitors of the defendant 
sent to the clerk of the seco 
notice :

to
the

llet
dg-
tlie
s of

'ur-
)me
5111-

B.

Division Court the following 
Take notice, that? the defendant disputes the 

plaintiffs’ claim sued on hef-ein ; and further take notice 
that the defendant disputes the jurisdiction of this Court 
to entertain and try this case.”

No person appeared at the trial for the defendant, and 
/ judgment was given for the plaintiffs, a transcript of which 

5—VOL. XVIII. O.R.
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afterwards sent to the ninth Division Court in the 
county of Wentworth.

The defendant moved for prohibition on the ground that 
the defendant did not live, nor did the cause of action arise, 
within the jurisdiction of the second Division Court in the 
district of Algoma.

THE ONTARIO REPORTS, 1889-34

Statement.

The motion was argued before Galt„C. J., in Chambers- 
on the 24th September, 1889.

Ayleswovth, for the defendant, contended that the whole 
of action did not arise in Algoma, citing Watt v. Van

Z'
cause
Every, 23 U. C. R. 19Ç ; Noxon v. Holmes, 24 C. P. 541 ; 
In re Hagel v. Dairy Tuple, 8 P. R. 183. le 

Shepley, for the plaintiffs, contra, referred to Cowan v. 
O'Connor, 20 Q. B. D. 640. He also argued tjiat the effect 
of the amendment to sec. 87 of the Division Courts Act,
R. S. 0. ch. 51, by sec. 5 of 52 Vic. eh. 12 (0.), by which 
thd words “ by mistake or inadvertence ” are struck out 
of sec. 87, and certain new provisions added, is that a 
motion for prohibition will not lie under circumstances 
such as those existing here ; citing Chadwicle v. Ball, 14 

- Q. B. D. 855, which overrules Oram v. Breary, 2 Ex. D. 
346-

September 27,1889. Galt, C.^ J.

Mr. Aylesworth for defendant contended that the whole 
of action did not arise in Algoma, as the defendant 

lived in Hamilton, and the fish were delivered there, and 
were

, contra, argued that this^case
O'Connor, 20 Q. B. D. 6*40. There can be no question as 
to this being correct. The learned County Judge before 
whom the case was triejl has referred to a case of New- 
combe v. DeRoos, 2E.&.E. 271, which appears to be in point. 
Cockburn, C. J., gave the following judgment, (p. 274) : 
« Admitting that, to enable the registrar to ifjsue a sum
mons to a defendant residing beyond the district, the

cause

there found to be in a very bad state. Mr. Shepley, 
was the sami) as Cowan v.■
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whole cause of action must have arisen within the Vud 
jurisdiction, I think that, here, the whole cause of action 
did arise within the district of the Stamford County Court.
The cause of action is work done by the plaintiffs at the 
request of the defendant. The request of the defendant 
was made in London, by letter ; but it was not such a * 
request as created a contract until it was received and 
accepted by the plaintiffs ; and that took place at Stamford." 
(In^the present case the order for the fish was given by 
telegram at Hamilton to Serpent River, and the fish 
loaded at Serpent River) ; “ where, also, the work was done- 
The whole cause of action, therefore, both the work and 
the contract under which it was performed, arose at Stam
ford.”

If in place of this suit being brought by the plaintiffs 
to secure the price of the fish, an action had been brought 
by the defendant to recover damages, as in the case of 
Watt v. Van Every, 23 U. C. R. 196, the suit must have 

been brought in Algoma.

RE NOBLE V. CLINE. 35e
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McConnell v. McConnell.

Domicile—Evidence of.

Held, upon the facts set out in the judgment infra, that although a testa
tor’s original domicile was in Ontario, he had changed it to the United 

was his domicile at the time of his death, and his will 
t be construed according to the laws of Minnesota, U.S., 

al estate, and his real estate there; accord- 
ards his lands there ; and as to the 
executors.

This was an action tried at the Chancery Spring Sittings 
1889, at Stratford, before Bobektson, J.

The action was for the construction of a will.

States, which 
therefore mus 
so far as regards all his person 
ing to the laws of Manitoba as 
Ontario lauds they devolved oni yn" • s!f Statement.

Idington, Q.C., for plaintiff. 
Cassels, Q.C., for the defendant.

The facts are fully set out in the judgments. _

May 10th, 1889. Rïmiertson, J:—

The first question to be disposed of is, as to the domicile 
of the testator.

The evidence establishes that he was born in the town
ship of Hibbert, county of Perth, Ontario, and when he 
died, was 29 years of age. Seven years ago he left this 
country and went to Chicago in the United States, and 
remained in the United States about six years, and 
was married at the end of about five years, in Detroit, to a 
young woman, who had also been born in Canada, whose 
parents were British subjects but had gone to Detroit to 
reside.' In February, 1888, testator returned to his father’s 
home, the place of his own nativity, with his wife and 
child, in very bad health. While in the United States he 
had obtained a situation in Minneapolis as travelling pas
senger agent for a railway company. He took his wife to 
Minneapolis, and there rented a house for a term of years,

i

I

l-

i
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was taken il], and was obliged to go to California for a Judgment, 
change of climate, and then got indefinite leave of absence, Robertson,J. 

which I understand to mean that the position will be kept 
for the party until further action or notice, but the salary 
ceases. In California he was able to attend to some busi
ness, but his health not improving he made up his mind 
to return to his original home, as above stated, which was 
against his medical attendant’s advice. The Doctor said to 
him, “ If you go back to cold Canada, you will die.” The 
testator replied, “ Well if I do, thank God, I will die among 
my friends.” Having returned to Canada, his health for 
a time seemed to improve, and a Mr. Boyd, having written 
him, while at his father's, offered the testator a position as 
agent of the Duluth and South Shi^e Railway in Toronto • 
which he made up his mind to accept, and his contemplated 
move to Toronto was talked about and concluded upon ; 
but, in the meantime, the railway matters took a change 
and there was no agent required for the Duluth and South 
Shore Railway Company at Toronto, that road having been 
acquired by the Canadian Pacific Railway Company.
Before this, however, he returned to Minneapolis, and 

i stored his household furniture, &c., which had been rented, 
and gave up the residue of the term then to run in the 
lease of the house, etc., and then came back to his father’s, 
where he had left his wife and child during his absence.
His intention at this time (in May, 1888) was to go to 
Toronto on 1st of August to reside ; and it was in con
templation that a younger brother should be sent to 

i school at Toronto, and while there should board with him, 
but the testator died in July.

During the years that he was absent from Canada he 
regularly came back once each year, to see his parents and 
friends. When he returned in February, 1888, he repeat
edly said, “ Thank God, I am home.” During the time he 

at his father’s he purchased a piece of land from his 
brother Michael Dennis McConnell, who was at the time a 
resident of Tacoma, in Washingt 
States, and the deed

Jnited 
is will 
U.S., 
ccord- 
to the

licile

i this 
, and
and

, to a 
rhose 
)it to 
her’s 
î and 
es he 
pas- 

ife to 
rears,

on Territory, United 
was written in Seaforth, county of
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.Judgment. Huron, under his instructions, to be sent out to Tacoma to 
Robertson, J. be there executed, and in that deed the testator is described 

as of the “ township of Hibbert, in the county of Perth, 
passenger agent.” This was drawn by a law student in the 
office of Mr. F. Holmçsted, barrister ; and the student, who 
was a witness at the trial, swore that when he first wrote 
the deed, he had described the party of the second part 
(the testator) as a “ laborer,” but in reading over this deed 
to him, while he did not make any remarks as to being 
described as of the “ township of Hibbert ” he did object 
to the designation “ laborer” and had “ passenger agent ” 
written instead.

The will of the testator, begins with these words: “ This 
kis the last will and testament of J. A. McConnell, of the 
township of Hibbert, in the county of Perth, and Province 
of Ontario, formerly travelling passsenger agent of the 
Minneapolis and St. Louis Railway Company, United 
States,” but the writer of the will, in his evidence at the 
trial, said he got no instructions to so describe the testator, 
but he did so describe him, merely because he found him 
in that township, &c.

The testator also died seized of lands in -the Province of 
Manitoba, as well as in Dakota and Minnesota, United 
States; and was possessed of 500 shares in the Bed Rock 
Mining Company of Minneapolis and Minnesota United 
States ; and there were found among his papers after his 
death, at his father’s residence two certificates of his life 
being insured in the “Bankers! Life Association ” of Minne
apolis for $2,026 and $2,000, respectively, payable “ to the 
family of the deceased.”

* The evidence did not show, nor was it pretended at the 
trial, that the testator had, while residing in the United 
States, become a citizen of that country, or had ever exer
cised the rights and privileges of a citizen duly naturalized. 
There was a circumstance, however, which' appeared in 
evidence, which would go to show what the intention of 
the testator was on the occasion of his visit to Minneapolis, 
in April or May,.1888, with reference to his household furni-
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tu re, which up to that time had been rented with the house Judgment, 
of which he held a lease,-for^a term then unexpired, Robertson,J. 
and that was tl^at he stored the furniture in Minneapolis 
and insured if against loss by fire for a year from 19th 
May, 1888, which is not consistent with the statement 
by plaintiff, or one of his witnesses, that after the testator 
returned to his father’s home he had stored it preparatory 
to shipping it to Toronto, in the month of August, just 
three months after, contingent upon obtaining the position 
of railway agent.

Then the evidence of the witnesses taken under com
mission shows very conclusively, that while the testator 
was in | Minneapolis in May, 1888,"he fully intended 
returning to that city there to assume his position as 
travelling passenger agent of the Minneapolis and St. Louis 
Railway Company, so soon as his health would permit.

On the whole the conclusion that I have come to is, that 
although the domicile of origin of the testator was Ontario, 
he being a natural born subject, of British subjects, and. 
born in Ontario, he nevertheless changed that domicile, and 
became domiciled in the State of Minnesota in the United 
States ; and I do not think that anything sufficient took 
place before his death to lead to the conclusion that he 
abandoned that acquired domicile or lost it, so as to enable 
me to say that during the visit to his father’s home) which , 
was for the benefit of his health only, that his domicile of 
origin was regained.

During his residence in the United States he married 
wife, who although herself a British subject, and as 1 under
stand from the evidence, the daughter of a British subject, 
then living in the city of Detroit, in the United States, yet 
he clearly intended to remain there : he had rentçd a house 
for a couple of years in Minneapolis, and lived in it ; and, 
in my judgment, there is conclusive evidence that his in
tention was to remain there for at least an unlimited time 
He returned to Canada, on account of his health failing, and 
had it been restored to him, and had he procured the situ
ation which his friend Mr. Boyd had told or written to him

M'CONNELL V. M'UONNELL.
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Judgment, he would be able to offer to him in Toronto, I,have no doubt 
Robertson,J. he would have remained in Canada ; and he was doubtless 

contemplating that change when his expectations were cut 
short by two most important events, viz., first, the proposed 
situation at Toronto fell through because of a change in rail
way matters connected with the railway for which it was 
proposed he should act as agent ; and, secondly, by his own 
death taking place in July. So that had the latter event 
not come about, and had his health been restored, he doubt
less would have returned to Minneapolis, to resume his 
position, which was kept for him until after his death.

I think, therefore, he voluntarily fixed his sole or princi
pal residence in the United States, which was not his 
country of origin, and he did so with the intention of 
residing there for a period not limited as to time ; and 
although the domicile thus acquired might have been aban
doned had he lived and remained in Canada with the 
intent of remaining for a period not limited, I do not 
think in this case there was any such intention.

The result is, that the will of the testator must be 
construed according to the laws of Minnesota, so far as 
all his estate there, as well as his personal estate elsewhere 
is concerned, and, according to the laws of Manitoba and 
Dakota respectively, so far as his lands there, are sever
ally and respectively affected ; and as to his lands in 
Ontario, they will devolve upon his executors in the will 
named,

The costs of all parties, as between solicitor and client, 
should be paid out of the estate.
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. w
[COMMON PLEAS DIVISION.]

•Waddell v. The Ontario Canning Company et al.

Company—I Hey al acts done by meeting of shareholders—Right of minority 
to investigation—By-laws ratifying illegal ads—Invalidity of-Injunc-

In a company consisting of seven shareholders, the plaintiffs, four of the 
shareholders holding 25 per cent, of the stock, claimed that there had 
been mismangement of the company’s funds in the payment out of 
large sums to the president and secretary, for salaries or services with
out any legal authority therefor, and in the failure to declare any 
dividends though the company had made large profits, and that no 
satisfactory investigation or statement of the company’s affairs could 

obtained though frequently applied for, and that it was impossible to 
ascertain the company’s true financial standing. Under these circum
stances an investigation of the company’s affairs was directed.

At a meeting of four of the directors, constituting the majority, held after 
proceedings taken by the minority to disallow the illegal payments 
made to the president and secretary, and without proper notice to the 
minority of such meeting or its object, a resolution was passed ratifying 
the payments made to the secretary, and at an adjourned meeting, of 
which also the minority received no notice, by-laws were passed ratify
ing the payments made to the president and secretary.

Held, that the resolution and by-laws were invalid, and could not be 
confirmed by the shareholders, and an injunction was granted restrain
ing the company from acting thereunder, or from holding a meeting of 
shareholders to ratify and confirm same.

J

I " •

This was an action tried before Robertson, J., at Ham- statement, 
ilton, at the Chancery Spring Sittings, for 1889.

Bain, Q. C., and F. R. Waddell, for the plaintiffs.
E. Martin, Q. C., and Duff, for the defendants.

The learned Judge reserved his decision, and subse
quently delivered the following judgment :

Robertson, J. :—

The fg-cts of this case, although somewhat complicated 
and involved, when once understood, resolve themselves 
into two questions, viz

1. Whether the plaintiffs, as shareholders holding 
minority, in fact only 25 per cent, of the stock of the 
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Judgment, pany, can compel tlie defendants, who hold the remaining 
Kobbrtson.J, 75 per cent, to submit to an investigation of the affairs 

of the company ?
2. Whether the shareholders, at an extraordinary meet

ing called for that purpose, can ratify the two by-laws, Nos. 
11 and 12, set forth in the pleadings and complained 
f? (a)
After hearing and considering the evidence adduced pro 

and con. I have come to the conclusion that the contention 
of the plaintiffs, under the circumstances, so far as the first 
question is concerned, is one that ought to be granted, not 
only in their own interest, but in the interest of the whole 
of the shareholders.

I find that the plaintiffs made frequent attempts to have 
an investigation, but the defendants, the Ontario Canning 
Company and Dccew, thwarted their efforts; and, therefore, 
unless the law is against them, it is only reasonable that 
their claimx in that respect should be acceded to. And I 
am of opinion that the cases shew, independently of sec. 76 
of R. S. 0. (1887), ch. 157, (as to the effect of which I do not 
think it necessary to form an opinion), that the plaintiffs 
are entitled to all they contend for in that regard.

The statement of claim alleges, and it has been proved to 
my satisfaction, and I so find, that there never has been a 
satisfactory investigation of the affairs of this company ; and 
that since the defendant Decew has been acting secretary- 
treasurer, there has been no statement made out which could 
be considered satisfactory to the plaintiffs. And it is

(a) The by-laws referred to, Nos. 11 and 12, were as follows :
“ 11. For services rendered by Mr. A. F. Carpenter, the president of 

said company, from 1st January, 1885 to 31st December, 1885, he shall be 
entitled to receive and shall be paid from the funds of said company the 
sum of $200 ; for the year 1886, the sum of §500, for the president, and 
H. E. Carpenter for the'year 1887, the sum of §500 for the services of the 

t said president ; also at the rate of §500 for the year 1888.
“12. For services rendered by Mr. Egerton Decew as secretary and 

treasurer of said company, he shall be entitled to receive, and shall be 
paid from the funds of said company at the rate of §1,000 per year from 
his appointment to the 1st day of June, 1887, and from the 1st day of 
June, 1887, at the rate of §1,200per year.”

THE ONTARIO REPORTS, 1889.
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alleged, and satisfactorily proved, that there have been con- Judgment, 

siderable profits made during the years 1886 and 1887, and Bobkkmom.J. 
no dividends have been declared ; and, notwithstanding 
frequent demands made by the plaintiffs, it is not possible 
to state now what the financial standing of the company is.

It has also been established, and I so find, that the presi
dent, A. E. Carpenter, and the secretary-treasurer, Decew, 
have, against the will of the plaintiffs, taken from the funds 
of the company considerable sums of money for salary for 
services, without any legal authority whatever. And it is 
clear law that any member of a corporation has a right to 
object to any illegal division of its funds ; and in this 
respect those who contribute most have no greater right 
than those who contribute least : Charlton v. Newcastle 
and Carlisle R. W. Go., 5 Jur. N. S. 1096.

In this case Sir W. P. Wood, V.C., says, at p 1100: “ It 
docs nôt signify if all the other shareholders are pitted 
together against this holder of ten shares, the Court holds 
it is better for the real interest of the company that they 
Should obey the law; and any one single shareholder who 
invokes the aid of the Court is enticed to its aid for that
purpose.” ç "*

See also Armstrong v. ChurcL Society, 13 Gr. 552, and 
Phillips v. Royal Niagara Hotel Co., 25 Gr. 358.

A by-law of a company provided that the managing direc
tor should be paid for his services such sums as 411 e com
pany “ may from time to time determine at a general 
meeting.” The only provision made at a general meeting 
was on January 27th, 1883, as follows : “ The salary of 
the managing director was fixed until October 31st nexti 
or at the rate of $4,000 per annum.” The managing 
director sought to recover for services rendered as such 
subsequent to October 31st, 1883. Held, that" he could 
not: Re Bolt and Iron Co., 14 O. R. 211.

In the same case: “ The position of L. as managing direc
tor rendering services for which remuneration was given, 
was not that of a servant hired by the company, but of a 
working member of the company, whose rights as to pay-
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Judg^nt. ment were to be measured by the provisions of the charter 

Robertson,J. and by-laws of the company. L. having withdrawn from 
the moneys of the company a certain sum on the assump
tion that he was entitled to it in payment of his services 
after October 31st, 1883. Held, that this was a breach of 
trust on L.’s part, and the amount thus withdrawn formed 
a debt based ? on

be
in
Lc
ab

a breach of trust, recoverable by the 
liquidator, under the special provisions of R. S. C. ch. 129, 
and as to which no set-off was permissible against any 
debt or dividend due from the company to L.”

It was proved that after this action was commenced, in 
fact after the case was partially heard, that defendants 
made out a statement of the affairs of the company, which 
was produced before me at the argument, and shewed par
ticulars rUp to 31st January, 1889 ; but the plaintiffs say : 
“ This affords no satisfaction. We cannot tell by the mere 
examination of this account whether the affairs of th 
pany are in a satisfactory state or not ; besides this, we 
object to many items charged against the company in this 
account, and for which there is no warrant or authority.”

I think this objection must prevail, and the same remarks 
apply to other statements previously made.

In Clements v. Bowes, 1 Drew. 692, Vice-Chancellor 
Kindersley, says, at p. 691: “The second objection is, that 
the bill is filed by a party who has had already an account 
rendered to him by the defendants, shewing all the receipts 
and payments, and shewing all the matters-relating to the 
business of the.company. Now, clearly that alone does not 
deprive him of his right : a party has a right to have an 
account taken with the aid of the machinery of this Court, 
and is not precluded because the defendant has given him 
an account.”

The conclusion I have come to, therefore, is that the 
plaintiffs arc entitled to an investigation of the affairs of 
the company from the time that the defendant Decew
became the secretary-treasurer thereof; and, at the option
of either party, from the time the company first went into 
operation after incorporation, the election to be made
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before the formal judgment is taken out : and that such Judgment, 
investigation should he made by J. E. O’Reilly, Esq., the 
Local Master at Hamilton, be being, in my opinion, a suit
able person, and well qualified to make such investigation 
and report thereon.

As to the second question, that, I confess, is not so easily 
disposed of, As a fact I find on the evidence, that there 
never had been any by-laws passed by the directors 
board, or by the shareholders as a body, for the manage
ment or government of the affairs of the company, or for 
the payment or remuneration of the services of tlje direc
tors of the company, until the by-laws referred to and set 
out in the pleadings. That from the formation of the 
pany and its going into operation, up to the time of the 
resignation of Mr. J. N. Waddell as secretary-treasurer 
and the appointment of Mr. Decew in his stead, certain sums 
were paid out to Mr. J. N.Waddell, for his services 
tary-treasurer, and also to Mr. A. E. Carpenter, a director 
and president, for his services, with the unanimous consent 
and approval of the directors and stockholders. I also find 
that at the meeting, held on the 16th day of July, 1886, 
when Mr; Decew was elected a director and secretary- 
treasurer, the subject of Mr. Decew’s remuneration for the 
services which he was to perform as secretary-treasurer 
was broached by some person present at the board mèet- 

“ ing ; but it was by unanimous consent agreed that nothing 
should be concluded at that time in reference thereto, and 
that it should be deferred for further consideration, when 
from experience the directors could better deal with the
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✓subject. I also find that no note or memorandum was'^X, 
made in the minutes of that meeting in reference thereto J 
and that it was omitted for the reason that the question‘d 
had not been submitted in any form for consideration.
On this point, however, there was a conflict of testimony, 
that is, as to whether the question had been discussed. On 
the part of the plaintiffs, it was asserted that at the meet
ing at which Mr. Decew was appointed secretary-treasurer, 
some member of the board asked the question : “ What
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Judgment, salary is Mr. Decew to have ?” Mr. F. M. Carpenter said : 
Robkktson.J. “ We will discuss that at another time;” and the» meeting 

then broke up. This was sworn to by Mr. R. R. Waddell,
cor-

to

A.]
$90

him 
prêt 
at t

deni
tlioi
eith

Mr. J. N. Waddell and Mr. F. R. Waddell, and fully 
roborated by Mr. F. M. Carpenter. On the other hand, 
Mr. Decew givesp this account of what took place :

There was something said about my wages. Mr. A. E. 
Carpenter said I was to have what Mr. J. N. Waddell had, 
and he wanted for himself, more than he had been receiv
ing ; and something was said about a resolution, but Mr. 
R. R. Waddell said that was not necessary, as all were 
present, and it was satisfactory. I don’t remember any
thing else being said.”'

On cross-examination he said : “ Nothing appears 
the minutes as to my salary ; that was discussed before 
the meeting. Mr. J. N. Waddell was secretary at first 
part of the meeting, and that is how I account for it 
not being in the minutes. There was no memorandum 
kept of the salary discussion of the meeting. * *
“ I cannot account for the salary being omitted from 
the resolution appointing me. I think Mr. F. M. (ar
penter and Mr. R. R. Waddell are mistaken ; they have 
forgotten about salary. I did not suppose it would be 
objected to, and therefore it iua8 not entered.”

Mr. A. E. Carpenter corroborates Decew’s statement in 
regard to what he says took place, as to his, Decew’s, salary, 
but does not speak positively as to what was said about an 
increased allowance to himself.

on I
Car

for 1 
by t

B

A
1 pi
unai
way
Of S'

sum-
ülèg
agai 
here 
circv 
tion, 
of tl 
geth 
are p 
then 
same

On this evidence I find that there never "was any agree
ment or understanding come to among the stockholders, 
or by the directors, at the meeting of 16th July, 1886, as to 
what amount was to be allowed to Mr. Decew for his 
vices as secretary-treasurer ; but, on the contrary, that it 
was

«

i
purposely left in abeyance, to be settled afterwards. 

And I also find that it never was afterwards settled or 
agreed as to what amount he should have. I also find 
in regard to any allowance to be made to Mr. A. E. Carpen
ter for his services as president or director, that no sum'

1 X. \
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-id : was ever agreéd to, except the sums allowed to and paid Judgment 
to him previous to 16th July, 1886. I also find that by Robem^n.J. 
some understanding come to between Mr. Decew and Mr.
A. E. Carpenter, the former was to be paid at the rate of 
$900 per year for his services. I also find that Decew 
drew a monthly sum, by cheques written and signed by 
himself as secretary-treasurer and by A. E. Carpenter, 
president, equal to this sum of $900 per annum, and that 
at the end of the year he drew an additional sum of $100, 
making in all $1,000for that year; and I find, on the evi
dence, that the drawing of this sum of $100 was an after
thought, and not intended, nor was it concluded upon by 
either A. E. Carpenter or Decew until the year had expired.

I also find that the several sums drawn out by Mr. A. E.
Carpenter from and after the meeting of July, 1886, 
wholly unauthorized, and that Decew, as secretary-treas
urer, and A. E. Carpenter, as president, acted in concert 
for their mutual benefit, in relation to the appropriation 
by them of these several sumq,

Having found these facts, the question now arises, 
whether the by-laws 11 and 12, 
a majority of the shareholders.

As before suggested, the question is not easy of solution.
I presume there is no doubt, that the shareholders 
unanimously dispose of the funds of the corporation in any 
way they may feel disposed, so long as they are not guilty 
of some breach of the law in so doing ; and again, I pre
sume the shareholders
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may unanimously condone any 
illégal act committed by some one or more of the directors 
against the body of the shareholders ; but the questi 
here is, can a majority of the shareholders, under all the 
circumstances of this case, do so ? In discussing this ques
tion, I think we must take into account the real position 
of the parties. There are only seven shareholders alto
gether, four of these control 75 per cent, of the stock, and 

pitted against three others, who hold only 25 per cent, 
thereof. And these four holding the 75 per cent, are the 

men who, as directors, behind the backs of two of the
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Judgment, three others, who are also directors, and without any 
Robertson,J. notice to them, have, as far as they could, passed these 

objectionable by-laws.
It may. therefore, be accepted as a presumption so 

strong that there is no doubt about it, that at a meeting'of 
shareholders called for that purpose, these same four men, 
as shareholders, will ratify and confirm these by-laws 
agreed to by the same four men as directors, and they 
being holders of 75 per cent, of the stock, their votes will, 
of course, carry against the 25 per cent. The power, there
fore, is in the hands of this. majority to ratify by-laws 
which will have the effect of condoning an offence, which 
the plaintiffs characterize as a breach of trust, and which 
the plaintiffs contend, if permitted, will open the door to 
the grossest frauds being perpetrated by thè majority against 
the minority. This is not the'case of compensating direc
tors for past services merely. If it had been that, and that 
only, it is possible the cases cited might be held to go so 
far as to declare it within the competency of a majority of 
the stockholders so to do ; but the case assumes the features 
of an act which, according to the law, as laid down by the 
Chancellor" of Ontario, in Re Bolt and Iron Co., 14 O. R. 
211, is a breach of trust. Here these gentlemen, A. E. Car
penter and Decew, withdrew from the company’s moneys, 
that to which they had no legal or equitable right. Having 
been proceeded against for this illegal act of theirs, they 
seek now, by virtue of the power which they hold in their 
own hands to wipe out the wrong, bypassing these by-laws, 
as directors, which they afterwards propose as shareholders, 
to ratify and confirm.

It would be altogether another matter, were they now 
preparing to do an act, which would authorize them to 
apply the moneys of the company in remuneration of ser- 

, “vices rendered by them, for which they had not already
, misappropriated the funds of the company. The money

being in hand, it is possible that the minority would have 
to submit; - but that is not this case ; they have already 
misappropriated the funds; they have cofiimitted the breach
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of trust, and before they can be heard in justification of it, Judgment.

49
any

these they must, I think, refund the amount or, at all events, they Robertson,J. 

should not be allowed now to pass artel ratify by-laws,
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after an action has been brought against them, to cover up 
the very acts complained of in that action.

But there is another ground on which, I think, the Con
tention the defendants is untenable; and it is this : All 
the by-laws set out in the statement of defence were" pro
posed and passed at a meeting of the four directors, who 
now defendants, without the necessary notice of such meet
ing, and the object of it, b^ing given to the other two 
directors.

It is true a notice was Sent; to Messrs. J. N. and F. R. 
Waddell, notifying them that’"A meeting of the directors 

, of the Ontario Canning Company will be held at the office, 
etc., on 25th September Inst., at 3 p.m., to consider matters 
pertaining to the suit of Waddell v. Ontario Canning Com
pany, and other business,” which notice was received, 
and at which meeting they did not attend, for the reason, 
as they swore to, that matters pertaining to this suit 
to be considered, and from motives of delicacy, etc.; but 
nothing was done at this meeting in reference to these by
laws. A motion, however,

were

was proposed by the president 
and seconded by Mr. F. M. Carpenter, and carried, that the 
salary of Mr. Decew, as secretary-treasurer, from the time 
of his appointment, to 1st June, 1887, be at the rate, of 
$1,000 per annum, and from thence until further ordered 
at the ra^s'of $1,200 per annum ; and that he be also allowed 
for his services from 1st June, 1886, until 15th July, 1886, 
at the rate of $1,000 per annum, and that the payments 
made to him, at the above rates for salary, are hereby rati- 
fied and confirmed.

On motion, Mr. W. A. H. Duff was appointed or retained 
to defend this suit. The meeting then adjourned, until the 
26th, at 4 p.m. Nothing more was done at that meeting, 
nor docs it appear that notice was given of an intention to 
introduce by-laws at the adjourned meeting?» On the fol
lowing day, no notices of the adjournment having been 
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Judgment, given to the other two directors, (which, however, may 
Robertson ,J. not have been necessary had the notice calling the meeting 

of 25th been specific as to its purpose), the same four 
directors met, and then and there introduced and carried 
the by-laws.

Jt is contended that the passing of the. by-laws 
act in reference to the internal affairs of the company, and 
unless there is evidence of fraud, or harsh treatment being 
practiced by the majority against the minority, the Court 
will not interfere. I confess to feeling the force of this 
contention, and I am not unmindful of the long list of cases 
following Modey v. Alston, 1 Ph. 790, and Foss v. Har- 
bottle, 2 Hare 461, in which this principle has been laid » 
down, and has been generally acted upon, by the Courts; 
but there is such a thing as carrying that principle too far, 
and while it may be impossible to prove such facts as will 
make out a case of actual fraud, it may be as I think there 
is in this case, ample to shew “ harsh treatment. And 
admitting the importance, to all joint stock companies, that 
encouragement should not bë given to litigious stbckhold- 
epvto fly to the Courts, on every pretext, which in their 
judgment affords an excuse for so doing, yet at the same 
time, I think the minority, or weaker portion of the body, 
should have some, protection against that overbearing 
assumption of the majority, which amounts, in my judg
ment, to "harsh treatment.” And particularly should that 
be the case, when the majority are banded together against 
the minority, as I find to be the fact here, for the express 
purpose of taking advantage of their position to obtain a 
personal benefit to themselves, at the expense of those who 
are in the minority and are in the relation of cestuis que 
trustent ; and to that extent, I think their conduct has 
brought them to within the exception to the general prin
ciple laid down in Mosley v. Ashton and the other cases 
referred to.

It must be observed that the object expressed in 
the notice of meeting called for 25th September was “ to 
consider matters, appertaining to this suit and other busi-
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was a special, or extraordinary meeting; Judgment, 
no by-laws or regulations previously in force, rob~n. ,T 

directing how and under what circumstances moétinos of 
the board of directors should be called or held, and therefore 

- rything depended upon, proper and explicit notice beino- 
given Not only that, but it was in this case most essen° 
tial that the chief object of the meeting should be set forth 
and it should have been done in an express and explicit 
manner. On referring to the minutes of the meeting the 
only matter considered ‘'appertaining" to the suit, n the 
appointment of a solicitor to defend the action, 
the notice calling the meeting was, to all intents and pur
poses, misleading. It was misleading for this purpose, that 
the secretary-treasurer and president, who called the meet
ing, must be presumed to have known, from the correspond
ence which had passed between them and thè Messrs 
Waddell, that they would not think it necessary, in fact 
desirable, that they should attend at a meeting where all 
the other persons in attendance were to discuss the matters 
in a suit, m which they were the defendants, as against the 
Messrs. Waddell, who

It was suggested, I mm .in some torce, that the object 
of stating that " matters appertaining " to tile suit would 
be considered, was to throw the plaintiffs off their <mard 
in fact give them a hint that it was desirable that they 
should not attend, etc. ; and it had that effect.

Now this was to all intents and purposes a special 
meeting—in fact in the absence of h^-laws, and the letters 
patent being silent as to that, all meetings of this company 
were of necessity of that Character. They ctold not be 
called generaUiffietings at all, because there IiaXheen no 
provision for. Biding such. Then, that being the case, a 
notice calling a special or extraordinary meeting, must 
state particularly what the purpose and object of calling 
the meeting is ; and no Business can be transacted at the 
meeting except in relation to the matters specified, 
the whole of the board is present, and unanimously 
The real object of this meeting, as it turned out,
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vital importance to the stockholders. It was important forJudgment.
Ro—-M. the reason that by-laws for the government of the company 

then and tîiere to be proposed. It was importantwere
because it was intended to deal with the funds of the com
pany, in which every stockholder had an express inter
est. It was important because the majority intended to do 
ail act, that is, appropriate funds which the directors held 
in trust for the whole body of the stockholders, to the 
special use and purpose of two members of that majority, 
which that majority knew was then a subject of litigation 
between the minority and the majority. That being the 
case, it was incumbent upon the parties calling the meeting 
to give express notice of the purpose and object of the 
meeting. They might just as well have».secretly • met 
together, without any notice at all, as to have met under 
the circumstances proved in this

In Re Bridport Old Brewery Go., L. E. 2 Ch. 191, Lord 
Justice Turner, said, at p. 194 : " It is evidently of great im
portance to shareholders ”, (and I think of equal import- 

to directors) “ that they should have proper notice 
what subjects are proposed to be considered at a meeting, 
and I do not think in the present case they had such 
notice. * * * It appears to me thb shareholders were 
entitled to have a notice which would pve them to under
stand that it wqs proposed to pass an extraordinary reso
lution to wind up the company.”

That case was decided under the Companies’ Act of 1802, 
129, which is in reference to voluntary winding up, 

etc. ; and declares that whenever the company has passed a 
special resolution requiring the company to be wound up 
voluntarily, the company may be wound up. The notice 
given for calling the meeting was “for the purpose of con
sidering, and if so determined on, of passing a resolution 
to wind up the company voluntarily.” The meeting passed 
a resolution “ that it had been proved to the satisfaction of 
the company, that the company could not, by reason of its 
liabilities, continue its business, and that it was advisable 
to wind up the same. Held, that this resolution was in

case.
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extraordinary resolution, the notice not showing Judgment. 
that it was intended to propose a resolution that the com- Bob~n t 

pany was unable, by reason of its liabilities, to continue ’ ’
its business, nor containing anything to show that it was 
proposed to pass such a resolution for winding up the com
pany as would not require confirmation by a subsequent 
meeting. Sir H. M. Cairns, L. J, concurred on the same 
ground.

And this 
Co., 1 Ch. D. 38.

53

followed in He Silkstone Fall Collierycase was

The American cases are numerous, to the same effect ; 
but there, the decisions are come to more on general pria-, 
ciples ungoverned by Acts of Parliament, and 
foie, more applicable to the case now before me.

In Atlantic Delaine Co. v. Mason, 5 Rhode Island, 463, 
it was held, that a clause in the charter declaring that- " all 
or any business of the corporation may be transacted, and 
acted on, at any legal meeting thereof,” and a by-law passed 
m pursuance of the charter, prescribing how notice of 
special meetings shall be given, does not dispense with the 
necessity of specifying in such case the purpose, in the 
notice of the meeting.

Ames, C.J., in giving judgment, said, at p. 471 : “ The 
general rule is well settled, that an act of such importance 
cannot be done, at a special corporate meeting unless the 
stockholders are duly notified of the purpose of the meet
ing, so that they can attend,” etc. And he refers at p. 472, 
to the fact that this is “ the general law as to what the 
notice shall contain."

There are numerous other

are, thqre-

l

i

i

i,
i,

? which sustain this view, 
referred to in Morawetz, on Private Corporations, secs. 
479 to 482, inclusive; and the case of Cannon v .Trask, 
L. R. 20 Eq. 669, may also be referred as shewing that, 
although the Court will not interfere with the powers and 
duties of directors in their management of the internal 
affairs of the company, directors will be restrained from 
directing an act, which will have the effect of preventing 
shareholders from exercising their voting powers, etc.
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Judgment. The distinction to be drawn between the case now 
Robertson,J. before me and those Cited as authority against the Court 

interfering with the acts of the directors in regard to the 
internal affairs of the company, and particularly when 
recompense to directors for services rendered is the object 
is this, that in all the cases which I have been able to find, 
the proposition is to reward the directors by the payment 
of money not yet by them appropriated ; it is, in fact, the 
casé of coming before the shareholders to have thflr services 

x recognized and asking remuneration therefor. That is not 
this case; here the moneys have been appropriated, without 
any authority whatever, and the passing of the by-laws is 
to have a retroactive effect, for the purpose of covering 
misanplication of the funds of the company in the hands 
of the directors, who are in a fiduciary relationship 
gards these moneys.

In my opinion, the by-law's complained of, as well as the 
' resolution passed by the four defendants at their meeting 

the 25th September last, in reference to the salary of 
Mr. Decew as secretary-treasurer of the defendants com
pany are invalid, and that the shareholders cannot ratify 
them, or either or any of them, these being the illegal 
acts complained of; and, therefore judgment should not be 
stayed, in terms of the order made herein on 
October, 1888.

The plaintiffs are, therefore, entitled to have an account 
taken of all the dealings and transactions of the said com
pany ; and that in taking such accounts, all payments 
made, without proper authority, should be disallowed, and 
the defendants, A. E. Carpenter and Decew, should be 
ordered to repay the several sums of money improperly and 
illegally taken* by them from the funds of the said com
pany, except in so far as the amounts .paid to them «for cans 
purchased by the said A. E. Carpenter and the boiler and 
engine purchased from said Decew, are concerned, as to 
which, I think, the said A. E. Carpenter and Decew acted 
bona fide. And an injunction restraining theVlefendants, 
other than the company, from acting upon or under the
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said by-laws and resolution ; and from holding a meeting Judgment, 

of shareholders to ratify and confirm such by-laws, and Rob^k J 
from ratifying \nd confirming the same. And I further 
order that the defendants, A. E. Carpenter, F. M. Carpenter 
and Decew, pay the costs of this action up to and inclusive 
of the trial, inclusive of the costs of motion, for the inj 
tion herein and incidental thereto; and I reserve further 
directions and the costs of the reference until the said Mr.
J. E. O’Reilly has reported thereon.

une-

x
i-l

[COMMON PLEAS DIVISION.]

Madden v. The Hamilton Iron Forging Company.

Ùm

Liability of master.

The defendants, an Iron Works Company, used in their business, a pair of 
inlhe fur GUttl”s jj' ^td^It ^ SCIjaPiron prior to its being placed 
other workman to put the iron into the shearsty While a large hêngûtè 
was, by tile superintendent’s orders, being put into the shears to be cut 

improper instructions given by the superintendent 
i •Pla,ntl“> the latter, in the course of his duty was injured. The 

plain tin, though apprehensive of danger, was not aware of the nature 
and extent of the risk, and obeyed through fear of dismissal. In an 
action against defendants under the Workmen’s Compensation for 
Injuries Act for the damage sustained by the plaintiff, 

e liable.

This was an action tried before Falconbridge, J., and a Statement, 
jury, at Hamilton, at the Winter Assizes of 1889.

The action was 
sation for Injuries Act.

The plaintiff' had, for six months previous to the 19th 
of March, been employed as a workman by the defendants, 
at their iron works in the city of Hamilton, and, on the 
day mentioiied, received the injury for which compensation 
was sought against the defendants.

Held, that defendants

brought under the Workmen’s Compen-
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In the defendants’ works were a pair of shears worked by 
steam, used for cutting up boiler plate and scrap iron to be 
melted in the furnace, and during the greater portion of the 
time the plaintiff was in the defendants’ employment, he 
and another workman named John Scott were jointly en
gaged in cutting iron by means of these shears. On the day 
the defendant was injured there was brought into the shop 
a wrought iron gate, variously estimated as weighing from 
150 to 350 pounds, the outside frame being from 3 to 4 
inches in width, and from § to f of an inch in thickness, 
and having two or three iron bars parallel with the bottom, 
which from the evidence appeared to be the same size as 
the frame. Through these parallel bars and running 
from the bottom to the tpp of the gate were perpendicular 
bars of round iron, about one inch in diameter. This gate 
was (according to the evidence on behalf of the plaintiff), 
ordered to be brought from the ya\ by Whitehead, the
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jawsuperintendent, to be cut up by the shears, 

the labourers carried it into the shop, where Scott and 
the plaintiff were working at the shears, near which White- 
head was then standing, who ordered them to lift the gate 
upon the table, and marked with his finger upon the frame 
of the gate where it was to be cut, and told them to put 
the frame with the edge to the shears ; and, in consequence 
of the weight of this gate it required the assistance of the 
two men who brought it in from the yard, as well as of 
Scott and the .plaintiff, to put it in the shears ; and as the 
frame was put in edgewise, instead of being cut through, it 
was merely crushed ; and when, (still acting under instruc
tions from Whitehead,) the gate was

put into the shears in a similar manner to the
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first, on coming in contact with the shears, the iron frame 

not cut through, a part of the shears was broken off
deft
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and the gate was thrown back by the machine with such 
violence that it was thrust from the hands of the workmen 
holding it and fell on the plaintiff’s foot, crushing three of 
his toes, which had to be amputated.
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The plaintiff stated that when the »gate was brought to Statement, 
the shears, and the superintendent ordered it to be put in 
so that the., shears would be required to cut through the 
frame edgewise, he was afraid of an accident, because, 
he said, an iron of that thickness had not been put into 
the shears; but he also said he did not refuse to carry out 
the superintendent’s orders for fear of dismissal from the 
defendants’ service.

The evidence of Whitehead and others of the defendafffe’ 
witnesses was to the effect that he gave no orders as to the 
where, or the particular manner in which, the gate 
be cut, or how it was to be fed to the shears ; and that the 
cutting was left to Scott and the plaintiff, who had charge 
of the shears and were entrusted with the work of cutting 
the iron, as knowing how it should be done.

The defendants also contended that Scott and the plaintiff 
did not push the frame of the gate far enough back into the 
jaw and towards the heel of the shears, and, in consequence 
of the frame having been caught by the shears too close to 
its jaw, or mouth, the shears were broken, and as a result 
of the plaintiff not holding up his corner of the gate, it fell, 
and so the accident happened to his foot. The evidence of 
the superintendant was also to the effect, that before the 
injury to the plaintiff the shears had cut iron of greater** 
dimensions than this gate frame ; and that since the acci
dent the company had made a test, and he produced during 
the trial results of such tests, showing that the shears were 
capable of cutting heavier iron than the gate frame.

There was no satisfactory evidence showing what be 
of the particular gate which caused the injury to the 
plaintiff; but John Freeman, a witness called by the 
defendants, stated that five other gates of similar make to 
the one in question, were broken to pieces after the plain
tiff’s accident, before being put in the shears to be cut 
up—being broken up, the flat side of the frame would be 
put in the shears and so easily cut.

The answers of the jury in regard to the ways, works,
-8—VOL. xvm. o.r.
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Statement, machinery and plant, were in favour of the defendants— 
they finding that no defect existed therein.

The following were the other questions submitted by the 
learned trial Judge to the jury and their answers thereto :

5. Did the plaintiff suffer the injury complained of by reason of the
negligence of any person in the service of the defendants who had any 
superintendence entrusted to him, whilst in the exercise of such super
intendence ? Yes. ^

6. If so, who was such person and what was the negligence? Mr. 
Whitehead. The negligence was in his not giving proper instructions 
in putting the said gate in the shears.

7. Did the plaintiff suffer tha injury complained of by reason of the 
negligence of any person in the service of the defendants to whose orders 
the plaintiff was then bound to-conform and did conform ? Yes.

8. if so, did such neglect result fromjlie plaintiff having so conformed ?

XVTHE ONTARIO REPORTS, 1889.58
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Yes.
-JLHf so, who was the person guilty of negligence, and what was the 
negligence ? Answer same as number 6.

10. Was the plaintiff guilty of any contributory negligence ? No.
11. Was the accident caused by the negligence of the plaintiff or of his 

fellow workmen ? No.
12. If so, wherein did such negligence consist? Not.
13. Did the plaintiff freely and voluntarily, with a full knowledge of 

the nature and extent of tlfe risk he ran, impliedly agree to incur it ? 
No, he did not realize any to the full extent.

14. Was Whitehead a person in the service of the defendants in a 
condition of superiority to the plaintiff? Yes.

15. If the plaintiff is entitled to recover *at all, what is a fair sum to 
allow by way of compensation ? §260 over and above the amount paid 
by the defendants’ for doctor’s bill and wages paid, $30.

The learned Judge entered judgment for the plaintiff 
for $260, and costs. i

Notice of motion was given by the defendants to set 
aside the judgment entered for the plaintiff, and to enter 
judgment for the defendants. \
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17 QIn Easter sittings, May 28, 1889, Bain, Q. C., and 

Waddell, supported the motion. There was no negligence 
proved. No defect in the machine was shewn. According 
to the statute the accident must result by reason of an 
order given tw defendant to do the particular act. Here the 
accident occurred not through giving an order, but rather

D. 1(
Dola 
v. Hi
19 Q
O. R.

j
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through the not giving one, and there is no duty Argument, 
cast on defendants to give instructions. No order or 
direction however, was deemed, necessary, as the plaintiff 
was one of the men who had the doing of this particular 
work, and was thoroughly skilled in it, and there 
nothing that he could be told that he did not know :
Thomas v. Quartermaine, 18 Q. B. D. 685 ; Yarmouth 
France, 19 Q.B. D. 647-659-660 ; Roberts & Wallace ... 
Employers, 3rd ed., pp. 3, 22, 166,206-7; Rudd v. Bell,
13 O. R. 47 ; Shearman & Redfield on Negligence, 4th 
ed., p. 8 ; Daniel v. Metropolitan R, W. Go., L. R. 5 H. L.
45, 56, 61 ; Cox v. Burbidge, 13 G B. N. S. 430, 436 ;
Heaven y. Pender, 11 Q. B. D„ 503, 507,; Northern 
Counties <Scc., Fire Ins. Go. v.. Whipp, 26 Ch. U 482,

*493 ; Gollis v. Selden, 1.R3C. P. 495 ; Smith on Master 
and Servant, Black, ed., p. 763 ; Vicary v. Keith. 34 IJ. C.
R. 212 ; Miller v. Reid, 10 O. R. 419.

Oarscallen, contra. The evidence shews, and the jury 
have found, that the accident occurred in

be

■ty
V. !onlr.

he
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consequence of 
the negligence of the superintendent, to whose orders 
the plaintiff was bound to conform, in not giving proper 
instructions to the plaintiff when the gate was put into the 
shears.. The evidence shews that this was the first time 
work of this heavy character was attempted to bo done. 
The superintendent, under whose orders the plaintiff was 
acting, was bound to properly instruct the plaintiff how 
the work should be done, the evidence also shewed 
that after the accident similar gates were broken up 
into pieces before being put into the shears : Thomas v 
Quartermaine, 18 Q. B. D. 685; Osborne v. London 
and North-Western R. W. Go., 21 Q.B. i). 220; Yar
mouth v. Fat,Tee, 19 Q. B. D. 647; Weblin v. Ballard, 
17 Q. B. D.^22 ; Cox v. Great Western R. W. Co., 9 Q. B. 
D. 106 ; Millward v. Midland R. W. Go., 14 Q. B. D. 68; 
Dolan V. Anderson, 22 Sc. Law Reporter, 529 ; Thrussell 
v. Handymde, 20 Q. B. D. 359 ; Baddeley v. Earl Granville, 
19 Q. B. D. 423 ; Cox v. Hamilton Sewer Pipe Co., 14 
O. R. 300 ; Shearman & Redfield on Negligence, 4th ed.! pp.
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1-6; Wharton on Negligence, 2nd ed., pp. 1-6, 73, 79; 
Kellard v. Roolce, 21 Q. B. D. 367 ; Shaffers v. General 
Stèam Navigation Go., 10 Q.B.D. 356; Brown v. Butter ley 
Coal Co., 53 L. J. N. S. 964.
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June 29, 1889. MacMahon, J.

One Whitehead was the superintendent of the defen
dants’ works ; and, in view of the evidence, and the way 
in which the case wTas regarded by counsel on either side, 
the only questions upon which the jury were called upon 
to pass were those arising under sec. 3, subsecs. 1, 2 and 3, 
of R. S. 0. ch. 141.

The argument of counsel dealt with the answer of [ 
the jury to the sixth question, as if it was a' finding 
that .no instructions or directions had been given by 
Whitehead to Madden. And the question argued before 
us was, as to whether the defendants could be made liable 
by reason of the non-direction of the superintendent to 
the workmen1 as to the manner in which the frame should 
be put into the -shears.

Upon the evidence as it went to the jury, as to whether 
instructions or orders had or had not been given to the 
plaintiff by any one having superintendence, and in- what 
the negligence consisted, I think the answer to the sixth 
question, taken in conjunction with the answers to ques
tions seven and eight, can only mean that Whitehead 
gave instructions as to putting, the gate in the shears, and 
that such instructions were not proper, and in conse
quence of such improper instructions, the injury was 
caused to the plaintiff.

The plaintiff was closely cross-examined for the pur
pose of shewing that having been employed about the 
machine for some time, and knowing the nature of its 
working, and understanding the character of the work he 
was doing, he was aware of the risks connected with the 
service, and agreed to assume them. And it was also 
urged that the plaintiff, being apprehensive that an acci-
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dent was likely to result from the manner in which the Judgment, 

^te was jmt mto the shears under instructions from ma^k 
Wlntehead, the plaintiff should have objected to its ’
being put in that way»and, if insisted upon by Whitehead 
have refused to run any risk.

In regard to the assumption by a workman of the risks 
of what may be deemed hazardous employments, speaking 
of the construction co be put upon the English Employers’
Liability Act, 43 & 44 Vic. ch. 42, Lindley, L. J„ in Yar
mouth v. France, 19 Q. B. D. G47, at p. 059, says : « It must 
be taken as settled by Thomas v. Quartermaine, 18 Q. B. D.
685, at p. 692, (1) that the words at the end of section 1 do 
no more than ' remove such fetters on a workman's right to 

had been previously held to arise olit of the relation 
of master and servant: (2) that sec. 2, sub-sec. 3, does not 
extend the master’s liability beyond that imposed by 
and sec. 2, sub-sec. 1 ; (3) that in each of the cases specified 
m section 1, the maxim Volenti non At injuria is applic
able, and that, if a workman, knowing and appreciating the 
danger and the risk, elects voluntarily to encounter them 
he can no more maintain an action founded upon the 
statute than he can in cases where the statute has no 
application. Those principles are, in my opinion perfectly 
sound : but the proper application of them is by no means 
always easy. The question whether in any particular case 
a plain tiff was volens or nolens, is a question of fact, and not 
of law.” Bowen, L. J., was careful to point out that the 
mere fact that the plaintiff knew of the danger, and yet 
incurred it is not conclusive. He says: “The maxim be 
it observed, is not Sciïnti non fitiinjuria, but Volenti 
non fit injuria.”

as a fact that
the plaintiff didmot, with a full knowledge of the nature 
and extent of the risk, agréé to incur it.

In regard to the point insisted upon by the defendants 
that when the plaintiff became apprehensive of danger 
resulting from the mode of inserting the frame into the 
shears and his not objecting and refusing to run the risk, 
that he must be taken to have assumed it.
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Judgment, that contention, I think is, that no matter what his opinion 
MacMahon, might have been, the instructions, if given, were given by 

•r- ' the superintendent of the company, whom the plaintiff
might reasonably suppose was fully conversant with the 
nature of the work he was ordering should be done, and 
that the plaintiff had a right tp'"act upon, and^ was 
bound to conform to the orders'jgiven by such superin
tendent, or else be subject to immediate dismissal.

Yarmouth v. France,The point was considered 
by Lindley, L. J., aKp, G61, who says : “ In the cases 
mentioned in the/Act, a workman who never, in fact, 

a particular danger, but who finds 
to it and complains of it, cannot in

engaged to inc 
himself expose* 
my opinion pe held as a matter of law, to have im
pliedly agredd to incur that danger, or to have volun
tarily incurred it because he does not refuse to face it : 

it in my opinion be held that there is no case Înor can
ttfsubmit to a j^try qn the question, whether he has agreed 
to incur it or has voluntarily incurred it or not, simply 
because, though he protested, he went on as before. The 
facts of each- particular case must be ascertained and con- - 
sidered. If nothing nmre is-proved than that the work
man saw danger, ported it, but, on being told to go 
on, went on as before rn-Qrder/to avoid dismissal, a jury 
may in my opinion properly find that h(f had not agreed 
to take the risk, and had not acted voluntarily in the sense 
of having taken the risk upon himself. Fear of dismissal, 
rather than voluntary action, might properly be inferred.”

What was being done in this case required to be done 
immediately, and there was no opportunity for the plaintiff’s 
showing why he considered the work dangerous ; and upon 
the finding he did not undertake to assume the risk of the 

ployment which resulted in the injury êncurred by 
reason of such employment.

We think the motion must be dismissed with costs.
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Galt, C. J., concurred.

Rose, J., was not present at the argument} and took 
no part in the judgment.
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ion

by [QUEEN’S BENCH DIVISION.]

Re Whitaker and Mason.

tfenH,a et pp0,,.t0 d°by a resolution of the municipal council/ 
If eld, that the applicant could maintain an action against the corporation

.tiff
the
a.nd

stvas :
•in*

ice,
ises
act,
nds
in

This 
mandamus

application by Thomas Whitaker for a statement 
or order in the nature of a mandamus com

manding D. Willis Mason, the mayor of the town of 
Sandwich, forthwith to sign warrants for payment to the 
applicant of his salary as chief constable of the town 
since the 13th April, 1889.

Tiie affidavit of the applicant shewed that he was 
appointed chief constable by the town council on the Cth 
February, 1889, and had ever since then, with the excep
tion of nine days, been employed in the duties of his 
office ; that on 13th April, 1889, the mayor suspended him 
from his office for one month ; that he thereupon resigned 

chief constable, and that his resignation 
accepted on the 17th April, 1889; that he was again 1 

appointed to the office by the council on the 22nd April,
1889, and had continued to act in it ever since ; that he 
had received no

im- was an
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his positionnse
sal, was

>;d.”
:

one
diff’s portion of his salary since the 13th April, 

1889, in consequence of the refusal of the mayor to sign 
the warrants for his salary ; and that he had always faith
fully performed his duties as chief constable.

The affidavit of the applicant’s solicitor shewed that on 
the 9 th September, 1889; he called upon the mayor, and 
presenting to him five certain orders or warrants, requested 
him to sign the same, but that he refused to sign any or 
all of them
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It was 'also shewn that a majority of the council had 
voted’for a resolution calling on the may* to sign warranto 
for the salary of the applicant. (

Affidavits filed on behalf of the miyor disputed the 
right of the applicant^ to salaiy as chief constable, and 
shewod that payments had been made, and that if he 

entitled to any sum at 'all, it was less than the amount 
called for by the warrants presented for the mayor’s signa
ture.

THlftiNTAIilO REPORTS 1889.64

Statement.

h
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October 4,1889. IF. II. P. Clement, for the applicant, 
supported the application before Galt, C. J., in Chambers.

A ylesworth, for the mayor, shewed cause. The duty must 
be of a public character to be enforceable by mandamus : 
Shortt on Informations, &c., p. 231. Here it is only the 
applicant’s private pocket which is affected. The writ of 
mandamus will never be ordered where any other effective

once

t

<
Vi

t

remedy exists. The applicant can have ayemedy at 
by obtaining judgment against the municipal corporation 
of the town of Sandwich, and issuing a writ of ft. fa. If 
he has a fa. fa., he needs no warrant from the mayor ; he 

enforce it without a warrant. This is merely a money
le Nathan,

i
c
r

can c
demand, and action is the appropriate remedy : b
12 Q.B.D. 461. If re Moulton and Haldimaw, 12 A. R. 
503, shews that «/mandamus will not lie whereX^di^tment

b
o

can be applied.
Also, there must be a preliminary demand for the exact 

duty required by the application for the mandamus, t
Clement, in reply. Re Davidson and Miller, 24 U. C. R. 

66, shews there is no necessity for a demand. Where 
another remedy exists, the adequacy of it is the question 
to be considered ; Re Stratfoi'd, <frc., R. W. Co., and Perth, 
38 U. C. R. at pp. 156 et seq. ; Re Hamilton and North- 
Western R. W. Co. and Halton, 39 U.C.R. 93. I also refer 
to Tapping on Mandamus, at pp. 142, 139, 291 ; Regina v. 
Board of Police of Niagara, 4 U. C. R. 141 ; In re Fergus 
and Cooley, 18 U. C. R. 341 ; Re Harhottle and Wilson, 
30 U. C. R. 314. The applicant seeks to compel the mayor

n
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iad to perform a ministerial duty. His legal right to payment Arg 

of his salary is established fit is not necessary fofhtip to 
sue the municipality ; an action would not enforce what is 
sought by this application.

ument.its

ihe
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October 7, 1889. Galt, C. J.

The applicant claims to be entitled to

int
m-

... „ , wages as chief
V constable of the town of Sandwich. .The respondent dis

putes his right on the ground that he is not chief con
stable, and consequently is not entitled to receive the 
wages. If the applicant has a claim for services against 
the town, his proper remedy is by suit, and he might 

” mamta>n an action, and as was stated by Brett, M. B. in 
* Nathan, 12 Q, B. D. at p. 471 " If an action will lie 
then a mandamus cannot issue." Bowen, L. J„ in the 

case states the law to be that, "from time im
memorial the Courts have never granted a writ of man- 
amus when there was another more convenient, or feasible 

remedy within the reach of the subject.”
It was urged by Mr. Clement that, as a majority of the 

council had passed a resolution calling on the respondent 
to sign the necessary warrants, it was his duty to do so ; 
but this is not an application on behalf of the council, but 
: behalf of a person who claims to be entitled to wages 
not from the respondent, but from the town of Sandwich, 
and whose proper remedy is by action.
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[Sec The Queen v. Lamhoum Valley K. W. Co., 22 Q. B. 11. 4(53. ]
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-[CHANCERY DIVISION.]

Johnston v. Denman et al.

WHI—Devine—Legacies charged on real estate.

pecuniary legac 
hia children until they came of age, provided 
and bequeath unto my daughter C. J., 
remainder of my personal estate after the above 

Held, [affirming Robertson, J.], that the legacies 
real estate.

This was an appeal from the judgment of Robertson, 
J., who held that the jn the will hereinafter set
out were charged upon the real hstato of the testator John 

Johnston.
The material parts of the will in question were as follows : 
" I direct them (the executors) to pay my son James 

Johnston on his attaining the age of twenty-one, one 
thousand dollars ($1,000) and a home, until he becomes of 
age (21). I direct my said executors and trustees to pay 
to my daughter, Jane Johnston, on her attaining the ‘age 
of twenty-one (21), the sum of two hundred dollars ($200) 
and common schooling until she become^ of age (21\ and 
a home until she becomes of age (21) *\ * /*

And I will and (bequeath unto my daughter Catharine 

Johnston, all my real estate, and the remainder of my 
personal estate after the above legacies are paid.”

The appeal came on to be argued before the Divisional 

Court on September 8th, 1889, before Boyd, C., and 
Proudfoot, J.

cies and a home to two of 
aa follows : “ And I will’

A testator after devising certain i t
y real estate and the 
legacies are paid.”

charged upon the
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Shepley, for an infant defendant who appealed. The 
judgment appealed from is wrong in holding that the 
legacies are a charge on the testator’s land. The learned 
Judge followed QreviUe v. Brown, 7 H. L. C. 689, but this 
is a different case as there is a distinction drawn between 
the real and personal estate. The legacies should be. paid
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out of the personal estate until it is exhausted, and if they Argu 
arc not paid in full they must abate as to the balance, as 

X the deviae of the real estate is specific, and is not enciim- 
Vbered by the legacies. The general rule is laid down in 

Vreville y. Brown, 7 H. L. 689,'; Theobald on Wills, 2nd 
tjdition, 633; but that does not apply here. This rule 

oes not apply when the.gift is not of the "residue” of 
the real and personal estate : Theobald, 3rd ed., 585. Nor 
doesjt apply when the gift is of all the realty and the 
residue of the personalty : ib. I also rely on Wells y. 
Boive, 48 L. J. Ch. 476; James -v. Jo-ites, 9 Ir. R Ch. D.
489, at pp. 496, 497 ; and refer to 2 ‘Jarman on Wills 
4th ed., 607.

Idington, Q. 0., contra. The will must be construed to 
give effect to the intention which isemanifest here, as the 
testator knew he had only about $700 worth of personalty 
when he devisèd the-legacies of $1,000 and $200, and a 
home to two of his children. The home is a charge on the 
land, and even if there were no debts the personalty was 
exceeded by the amount of the legacies. I refer to Wither^ 
v. Kennedy, 2 M. & K. 607; 3 J annan on Wills, 5 th Am.
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Shetfey, in reply. There is no evidence of what thé 

personalty was except the balance now after six years' 
time from the death of the testator. No circumstance of 
that kind can be considered.' Withers v. Kennedy, supra 
is plainly distinguishable from this case. It is cited in 
Theobald, 2nd ed., at p. 633, before Oreille v. Brown, and 
is there fully considered. [Boyd, C—Where is the home 
mentioned in the will to be ?] On the land, but the legate 
take no interest in the land.

September 6,1889. Boyd, C.

The sentence to be construed reads thus : “And I will and 
bequeath unto my daughter all my real estate, and the 
remainder of my personal estate after the above legacies 
are paid.” Withers v. Kennedy, 2 M. & K. 607, is an
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Judgment, authority that the payment of legacies is nqt referable to 
the last antecedent only, but td"the whole sentence. It is 

if the testator had written ''.After the above legacies 
paid, J bequeath all my real estate and the remainder 

of my personal estate to my daughter.”
■ Among' the legacies provision is ma,de for a home for 
two of the testator’s children who were infants, till .they 
attained majority. This can only be referable to the farm 
(the homestead) which he possessed, and it shews that he 
contemplated the legacies affecting the land.

Thus not only the proper constructiqp but the necessary 
implication of the language used, 'justifies the conclusion, 

was charged with the 
satisfaction or payment of the legacies, The judgment 
should be affirmed with costs out of the estate to the 
successful party.

THE ONTARIO REPORTS, I860.68

Boyd, C.
as
arc

of Robertson, J., that the land

Proudfoot, J.

I think the legacies were 
The-testator after bequeathing some legacies proceeded to 
“ will and (bequeath unto my daughter, Catharine Johnston, 
all my real estate and the remainder of my personal estate 
after the above legacies are paid.”

The question is not, whether this devise exonerated the 
personal estate from its primary liability to pay the legacies, 

,—that was not its effect.

charged on the real estate.

by Mr. Shepley wereThe cases principally relied on 
Wells V. Rowe, 48 L. J. Ch. 476, and James v. Jones, 9 Ir. R. 
Ch. D. 489, at p. 496. In Wells v. Rowe, the testator, subject 
to the payment of his debts and certain legacies, devised 
all his real <Wte, and bequeathed all the residue of his 
personal estmo in trust for a devisee ; and Fry, J., said it 

not in (dispute that these words were sufficient to 
the real estate in favour of the legatees

was
create a charg
but the question foWg^decision was, whether the debts 
and legacies were charged' on the real and personal estate 
pari passu, p. 477.
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That case seems to nie to show that the legacies in the Judgment. . Jjjj
present case are charged on the real estate. T\ie devise of PaojSm.J. 
the real estate, there as in this case, and -the, residue or 
'remainder of the^rsonal estate, was after the ‘afore lega
cies jfre ÿflid. language of this kind suffices to charge 

legacies pn the real estate. * - -
y Jaylfe v. Jones, the, testator gave a number of legacies, 

which were, held not to be charged-on the real'cstates, and 
then devised certain" land, subject to a, term of 100 years, 
and all his other lands and all his real estates, and all'the 
resjdfie (if any) of his personal estaite to his son. There is

-wlo clause subjecting the estates to t|ie payiqent of legaciés
here. ^And the learned Judge held that it came within 

the principle of Wells v. Rowe, i.e., jnot whether there 
a charge on the realty, but whether the personal estate 
was exonerated. •

In re Ovey, Broadbent v. Bâirow, 31 Oh. D. 113, is 
another instance where lands 
estate is not exonerated.
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The phrase in the present case after the above legacies 
are paid seems to me to apply to the real, as well as the 
remainder of the personal estate, and is governed by. the 
ease of Withers v. Kennedy, 2 M. & K. 607. There the 
testator after bequeathing to his wife certain effects devised 
and bequeathed all freehold, copyhold, and leasehold 
estates and all the residue of his personal estate, after 
payment of his just debts and funeral expenses, &c., &c. 
Sir Jolm Leach determined that in plain construction the 
worth ih question w^rato be referred,to the freehold, &c„ 

ersonal estate. And legacies may be 
charged on real estate by expressions of a character scarcely 
more decisive, tljian those which have this operation in 
regard to debts :
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[CHANCERY DIVISION.]

Spahr v. Bean?

Husltaiul and Wife—Action of libel—Right of married woman to me alonc-n 
Married Woman's Property Act, 1SS^—R. S. O.c. {32 sec. S'(J) 
Demurrer.

I
ution of libel iu her own name withoutA married woman may bring an a

joining her husband as plaintiff. . ■ •
The omission of the words “ either in contract, or in tort or otherwise, 

found in sec. 2 (2) of the Married Woman’s Property Act, 1884- from 
sec. 3 (2), R. S. O.'c. 132 does not limit the legal effect and operation

i
I

of that section.

This was a demurrer to the statement of claim in an 
action of liliti brought by Sybilla Spahr, a married Woman, 

v against one JRavidJ Be
could not sue without joining her husband as a co-plain tiff.

The demurrer was argued on October 2, 1889, before 
Boyd, C.

Statement.

the ground that the plaintiffan, on
<| ; I

x

Hoyles, for the demurrer. The plaintiff is a married 
woman, and cannot sue alone. [Boyd, C.—Is not this case 
covered by sec. 3 (2) of B., S. 0. ch. 132 ?] I think not, as 
the foundation of the l ight of a married woman to bring < 

action of tort is 47 Vic. ch. 1!) (0.) She had no such 
right previous to that statute : rimer v. Rogers, 31 C. P. 
per Osler, J., at p. jl99- That statute sec. 2 (2) gave her 
the right of suing and being sued without joining her 
husband “ either in contract or in tort, or otherwise.” This 

consolidated in the revision of 1887, and the words

\
I ■: -

i
t

!f
Ian

V
was
" either in contract, or in tort, or otherwise,” were oihitted 
in R.S.O. ch. 132, sec. 3 (2), which leaves the law as it was

__ before 47 Vic. ch. 1!) (0.) was passed. [Boyd, C.—But
does not the last section (24) of the statute, R. S. 0. ch. 132 
keep the old law in force ?]. That does not help the plaintiff 
here because she had not the right when the statute was 
passed,and would not have had it if the statute had not been 
passed. Her right of action is therefore confined to cou-

\
.
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nection with her separate property : R. S. 0.1877, ch. 125. Argument. 
The bringing in of tile words “ separate property " limits 
the right: Scott v. Morley, 20 Q. B. D. 120. A married 
woman

-I

cannot be perfectly free in respect tq actions as 
the statute wouldimply, for Consolidated Rule 314 provides 
that she may sue by a nekt friend, which manifestly indi
cates there are some cases where a next friend is necessary. 
Odgers on ijpbel and Slander says the husband is

f

ally joined oven under the recent legislation, 2nd ed., p. 3!)7. 
J. D. King, contra, was not: called upon. Z<

October 3,1889, Boyd, C.

The omission of the words " either in contract or in tort, 
. or otherwise," found in seC. 2 (2), in the late revision of 
the Married Woman’s Property Act, 1884, as it now appe 
in R. S. 0. ch. 132, sec. 3 (2) does not limit the legal effect 
and operation of that section. In an action of libel by a

. married woman, her husband needs not now join her as co
plaintiff. Though the Act has.not, as expressed by Chitty, 
J., niadc her a feme sole for all purposes, it has rendered 

. • her capable of suing and being sued in matters relating to 
, herself personally : Thynne v. Mam, 34 Chz D. 466.

In Weldon v. Winslow, 13 Q. B. D. 784, speaking of 
libel upon a married woman Brett, M. R., at p. 786, said :
“ She is suing for a personal injury to herself. * * It 
seems to me that according to the law of England, the action 

always the action of the wife, subject to the right on 
the part of the defendant of insisting on having the husband 
joined.’'’ But our statute following the English, now says 
that shé can sue “ in all respects as if she were a feme sole, 
and her husband need not be joined with her as a plaintiff.”

This last case also shews that the proper mode of raising * 
this objection is'not by demurrer. This demurrer is 
ruled, but.the defendant may plead op payment of .costs.
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[QUEEN’S BENCH DIVISION.]

Re Cooke and the Village op Norwich.

Municipal corporations—By-law for contracting (fcbt—Bonus to manu
factory —Debenture* not payable within twenty yearn—.1 funicipal Act, 

Time for moving to quash.

A by-law to raise a sum of money by way of bonus to aid an industry in 
a village, after being voted on by the electors, was finally passed on 3rd 
Jupe, 1889, was promulgated on 20th June, and registered on 14th 
August following.

It stated on its face that it was to come into force on 2nd July, 1889, and 
provided that the debentures to be issued thereunder should be payable 
in twenty years from the date of thpir issue, the 1st of October 
following.

Held, that, as the period of payment exceeded twenty years from the 
taking effect of the by-law, it was in contravention of sec. 340, sub-sec. 
2, of the Municipal Act, R. S. O. ch. 184, and should be quashed. 

held, also, that the by-law was not one by which a rate was imposed 
under sec. 334, requiring an application to quash within three months 
from promulgation, but was a by-law for contracting a debt under secs. 
351 and 352, and that an application to quash within three months of 
its registration was in time.

On the 29th of April, 1889, a by-law of the municipal 
council of the village of Norwich, to raise thè sum of 
$1,700 by way of bonus, to aid in carrying on (a general 

pickling and preserving business and erecting q buildii% 
for that purpose, was read a first and second tim'd? The 
first publication was made in the Norwich Gazette on'the 
2nd of May, 1889, and the votes of the electors of me 
municipality were taken on the 27th of May, 1889 ; and 
the by-law, having been then assented to by the electors, 
was read a third time and passed by the council <m the 
3rd June, 1889, and numbered 168. The byJaw^Wf^ 
promulgated by publication thereof in the Norwich 
Gazette, with a notice to the effect that anyone desirous of 

ying to have it quashed must make ibis application 
in three months next after the publication of the 

ce, the last publication being on the 20th ' of June,

t
c

It. .S’. O. ch. 184, secs. 340, 334, 351,352—
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The by-law was registered on the 14th of August, 1889. 
The by-law provided as follows :
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On the 20fch of September, 1889, Q. J. Holman, for 

Ephraim C. Cooke, a ratepayer of the village of Norwich, 
obtained from Galt, C. J., an order nisi calling on the 
municipal council of the corporation of the village of 
Norwich to attend on the first day that the Court should 
sit after the lapse of four days from the service of the 
order, and shew cause why the by-law and all proceedings 
thereunder should not be quashed for illegality, upon the 
ground that the said by-law did not comply with the 
statute, and was not authorized by the statute, and 
beyond the power in that respect conferred by the statute 

the municipality, and created a debt and a liability 
not within the power of the municipality, and 

that the said by-law purported to create a debt which 
payable at a period extending 
from the day on which such by-law took effect.

m

on
which was

was
than twenty years

The order nisi was served upon the clerk of the corpor
ation of the village, at his office, on the evening of the 
20th of September, 1889, after six o’clock.

10—VOL XVIII. O.R.

iXVIII.] ItE COOKE AND THE VILLAGE OK NORWICH. 73 :
I1. That it shall be lawful for the municipality of the Statement, 

village of Norwich to grant aid by way of bonus, etc..
2. That it shall be lawful for the reeve or other head of 

the corporation to cause to be made three debentures of the 
corporation, tvyo for 8600 each, and one for 8500, and 
which debentures shall be payable twenty years after the 
date of issue, which shall be the 1st of October, 1889, etc.

3. And the debentures shallJ)ear interest at the rate of 
five per cent, per

'
mj

'..ji

from the date of^issue, which 
interest shall be payable yearly from the date of issue in 
each succeeding year, the coupons to bear date the 1st of 
October, 1889.

annum

4. That, for the purpose of providing for the payment 
of the debentures, a special rate shall bejevied, etc.

5. That this by-law shall come into force and take effect 
on and after the 2nd of July, 1889.
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October 11,1889. C. J. Holman supported the order nisi. 
The by-law is bad on its face. It is to take effect on the 2nd 
of July, 1889, and the debentures are not to be payable till 
twenty years after the 1st of October, 1889. That is more 
than twenty years, and the by-law is directly contrary to 
the provisions of sec. 340, sub-sec. 2, of the Municipal Act, 
R. S. 0. ch. 184. The by-law should, therefore, be quashed. 
I .refer particularly to Canada Atlantic 12.JF. Co. v. 
City of Ottawa, 8 O. R. at p. 192 ; Vandecar wjÊasiOxford, 
3 A. R. 131 ; Harding v. Cardiff, 2 O. R. 329 ; Inrre Bar
clay and Darlington, 1UJ. C. R. 470 ; In re Secord and 
Lincoln, 24 U. C. R. Re Peck and Ameliasburg, 17 
O. R. 54; Re Armstrong and Toronto, ib. 764 ; Re 
Fenton and Simcoe, 10 0. R. 27 ; In re Revell and Oxford, 
42 U. C. R. 337 ; Canada Atlantic R. W. Co. v. Cam
bridge, 11 0. R. at p. 397.

Another objection to the by-law is that, as shewn by 
affidavits filed, the granting of the bonus will, for its pay
ment, together with the payment of similar bonuses 
already granted, require an annual levy for principal and 
interest exceeding ten per cent, of the total annuel muni
cipal taxation, contrary to sec. 320 (a.), sub-sefe'(4), of 

the Act, as amended by 51 Vic. ch. 28, sec. 16 (Q^l?
Aylcswortli, for the municipal council of the* pillage, 

shewed cause. The Court has a discretion, and the' facts 
shew that it ought to be exercised against the application, 
the by-law* having been .acted upon and the money paid 
over. Substantially, the period is not more than twenty 
years. The date formally named by the by-law as that 
upon which it was to take effect was 
the-debentures were to be issued upon the 1st of October, 
and that is the true date. The money was raised before 
that date upon a note and paid over, .but the debentures 
did not issue till the 1st of October. The Act gives a 
discretion ; see the language of sec. 332, “ may quash,” 
which is permissive and not obligatory. It is distinctly 
laid down that it is discretionary with the Court to quash 
or not to quash : Re Grierson and Ontario, 9 U. C. R. at

Argument.
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p. 6p2 ; Sutherland v. ffitsf Mssouri, 10 U. C. E. 626 ; /« Argument 
re Hodgson and York, 13 U. C. R; 628 ; In r^Lloyd and 
Elderdie, 44 U. C. R. 235 ; Begg v. Southwold, 6 0. R. 184.
That this particular objection is technical and that it is not 
obligatory upon the Court to act upon it has been held in 
In re Oilchrist and Sullivan, 44 U. 0. R. 588.

I urge as a preliminary objection that the procedure 
should have been by notice of motion instead of order 
nisi : Re Peck and Ameliasburg, 12 P. R. 664. If service 
of the order nisi, can be treated as service of a notice 
of motion, then it was served too late. The by-law 
promulgated on the 20th’ tlf June, and the order 
served till the 20th September, after four in the afternoon.
That service counts as of the next day : Con. Rule 480 ;
Senn v. ÿewitt, 8 P. R. 70. The service was then more 
than three months from the promulgation, and no motion 
to quash it should be entertained : Municipal Act, sec 
Even if service could be treated as made on the 20th of
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September, it was too late. The -three months should be 
reckoned exclusive of the first or last day ; tffiSe could not 
be four twentieth days of the month in three months.

A technical objection is cured by promulgation. See 
Canada Atlantic R. W. Co. v. Cambridge, 11 0. R. at 
p. 392.

As to the objection that the bonus debt of the village is 
than it should be, that is not taken by the order 

nisi, and is first brought before the Court to-day, long 
alter the expiry of the three months ; but, as a matter of 
fact, the objection is answered, for the taxation for 1888 
was more than ten times the amount of the annual obli
gation for payment of bonuses. '

Finally, the applicant has not shewn diligence, even if he 
is within the statutory period, and the rule as to laches is 
the same as in another case : Re McAlpine and Huphemia, 
45 U. C. R. 199.

Holman, in reply. The applicant was in time. He 
obtained and served an order nisi 
three months. Con. Rule 480, with regard to service of
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P' papers, does not apply to such a service as this—the 
initiatory step in the proceeding. See Murray v. Stephen- 

19 Q. B. D. 60. As to procedure by order nisi, see

Argument. V

t
tlson,

Hewison v. Pembroke, 6 O. R. 170. P
v
siOctober 18,1889. Galt, C. J.:—
tl

This is a motion to quash by-law 168 of the village of 
Norwich, upon the ground thfvt the s^id by-law 
comply with the statute, anti was and isjjeyond the power 
in that respect conferrecKoy the statute oh the said muni
cipality, and creates a debt and liability which^was not 
within the power of the municipality, and t^at/the said 
by-law purports to create a debt which is payable at a 
period extending more than twenty years froni the day 
On which such by-law took effect. \

This case was very fully and ably discus$edby Mr. Hol
man, for the applicant, and Mr. Ay les worth, for the corpor
ation, and my attention was directed to a number of 
authorities. It is, however, in the view I take of the 

to refer to them, as my opinion is
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based on the statute alone. By the 5th section of the by
law, it is declared “ that this by-law shall come into 
force and take effect on and after the 2nd of July, 1889. 
By the '2nd sec. it is provided “that, for the purposes 
aforesaid, it shall be lawful for the reeve to cause to 
be made three debentures, etc., etc., which debentures 
shall be payable twenty years after the date of issue, 
which date shall be the 1st day of October next ensu
ing.” It is therefore manifest that the date of payment 
is more than twenty years from the date when the by
law was to take effect. By sec. 340 of “ The Municipal 
Act,” it is enacted : “ Every municipal council may, under 
the formalities required by law, pass by-laws for contract
ing debts, by borrowing money or otherwise, and for levy
ing rates for payment of such debts on the ratable 
property of the municipality, for any purpose within the 
jurisdiction of the council, but no such by-law shall be
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■the valid which is not in accordance with the following restric- Judgment, 
tions and provisions * * By sub-sec. 2, “ If not con- gaTÏTcTj 
tracted for gas or water-works, or for the ' purchase of 
public works, according to the statutes relating thereto, the 
whole of the debt and the obligations to be issued therefor 
shall be made payable in twenty years at furthest, from 
the day on which such by-law takes effect.” Again, by 

342, the time within which the principal of the debt 
shall be repayable is fixed at
twenty years. In the present case the period of payment 
exceeded twenty years, and therefore was in contraven
tion of the statute.

1671-
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day

This could not be disputed ; but Mr. Aylesworth con
tended that, owing to the delay of the applicant in applying 
to quash this by-law, he was now concluded by the pro
visions of the 334th sec., which enacts, “ In case a by-law, 
by which a rate is imposed, has been promulgated in the 

hereinbefore specified,” (that has been .done in the 
present case), “ no application to quash the by-law shall be 
entertained after the expiration of three months from the 
promulgation.” The last day of promulgation was on the 
20th of June; and on the 20 th ot September this notice 
was served on the clerk of the municipality. There 

good deal of discussion on this point, but, in my opinion, 
this case does not come within sec. 334, and it is therefore 
unnecessary to consider it. Upon referring to the ActTTt 
will be seen that sec. 334 comes under the heading, 
“ Quashing By-laws ; ” and it will be found that no refer
ence has been made in the Act to “ creating debts,” but 

provisions have been made respecting what may 
be termed “ordinary by-laws.” It is true the section refers 
to “ a by-law by which a rate is imposed,” but the impo
sition of a rate is not the creation of a debt, and there
fore sec. 334 is applicable to sec. 360, which especially 
refers to by-laws for raising money by rates, but not to 
by-laws under sec. 340. The sections bearing on this sub
ject are sçctiops 351 and 352, " Registration of By-laws.” 
Section 351 requires that by-laws like the present shall be
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Judgment, registered, and sea 352 enacts, “ Every such by-law so 
registered and the debentures issued thereunder, shall be 
absolutely valid and binding upon the municipality, 
«according to the terms thereof, and shall not be quashed or 
set aside on any ground whatever, unless an application or 
action to quash or set aside the same be made to some 
Court of competent jurisdiction, within three months from 
the registry thereof.” The present - by-law was registered 

the 14th of August; consequently the plaintiff is within 
the time limited. The terms of this section also cover 
Mr. Aylesworth's objection that this application should 
have been by notice of motion and not by rule nisi, for 
nothing whatever is said except that an application or an 
action to quash the by-law shall be within the limited 

time.

THE ONTARIO REPORTS, 1389-78 XI

Galt, C.J.
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r0L. XVIII.] M'INTYRE V. EAST WILLIAMS MUTUAL
FIRE INS. CO. 79 ,!so

be [CHANCERY DIVISION.]

McIntyre v. The East Williams Mutual Etre 
Insurance Company.
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This was a motion by the defendants, and a cross 

by the plaintiff, against a judgment, which had 
covered by the plaintiff for $800, 
policy.

The action was tried at London,
1888, before Falconbrjdqe. J., and a’jury.

It appeared that the plaintiff had, on February 1st, 1886 
insured with the defendants his - brick house, kitchen, and
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woodshed,” for $1.000; that his property was then mort
gaged to a Loan Company, which mortgage was afterwards 
discharged, and the property mortgaged again to another 
company, who declined to accept his insurance with the 
defendants, because they were a mutual company ; and they 
effected an insurance in his name in the London Assurance 
Corporation for the same amount, and notified him by letter, 
which he shewed, in December, 1886, to the secretary- 
treasurer of the defendants, as notice of another insurance, 
and that officer told him that it would be all right, and that 
there was nothing further necessary for him to do.' The 
plaintiff paid assessments to this officer in December, 1886, 
and March, 1887. The first of these assessments was made 
prior, and the other subsequent, to the insurance in the Lon
don Assurance Corporation. The fire occurred on Jijne 30th, 
1887. ThA defendants by by-laws provided that they 
would not pay more than two-thirds of the actual loss sus
tained, and that not more than $2,000 would be taken in 
one risk. The London Assurance Corporation paid the 
amount insured "with them, $1,000; and the defendants 
refused to pay on the ground of the subsequent insurance, 
without their consent in manner required by the Mutual 
Insurance Companies’ Act, and without notification in wri
ting, as therein provided for.

The Judge submitted several questions to the jury, which, 
with the answers, are set out in the judgment of Proud- 
foot, J.

The jury assessed the amount of the loss at $2,200.
On motion for judgment, upon the findings of the jury, 

made on December 14th, 1888, the learned trial Judge 
directed judgment to be entered for the plaintiff for $800 
deducting the $1,000 paid by the London Assurance Cor
poration from the $2,200, and giving two-thirds of the bal
ance.
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iniAgainst this judgment the defendants moved to enter a 
judgment for the defendants, or to reduce the amount to 
$466 ; contending that two-thirds of the $2,200 was $1,466, 
and, as $1,000 was paid, the amount, if any, should
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be «CG ; while the plaintiff moved to increase it to 91 UOO 
and .merest, contending that he was eétled tVthe $1 200 
as !t was less than two-thirds of the 82,200, loss, and did 

exceed, with the money received from this other com-

P™y’th1C r°Unfc0f M,e ,oss’ nOT?2,000 on theWlnile risk- 
and that the defendants were not entitled to foke 
benefit from the paymenfhythe other company\

«S.73S.Ïll" 1 “d ,l“ »'-■«
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877 ‘T ic,’ and th6re WSS n0 consent endorsed : R. S. U. S77„ch. 101, sec. 39. No notice of the double ins
given in writing : R. S. O., 1877,ch. 161, 

shewing a letter, written to 
is not sufficient.

urancethe was ever
sec. 40 ;

Plaintiff, to defendants’agent, 
The plaintiff adopted the insurance with 

Assurance Corporation, and his intention 
to substitute it for the policy with the defendants 
statutory provisions cannot be waived in mutual companies 
by acquiescence. î refer to Merritt v. The Niagara 
District Mutual Fire Ins. Co.. 18 IT. Ci R. 529; Smith v 
The Mutual Ins. Co. of Clinton, 27 C. P. 441, Couch
H H ,7 7 C°- 38 Conn' 181 ; Vlfaaon v. The
Hartford Fire Ins. Co., 37 U. C. R. 437. The trial 
Judge was wrong, in the way he arrived at the amount of 

ie jn grnent ; he should have made it only $460: The
f O* R0/166 * N0Hh AmeHca v' The Western Ass. Co.,

. R M Mwdith and W. Nesbitt, for the plaintiff. Show
ing the letter to the secretary-treasurer who, the evidence 
Shows, was the chief executive officer, was a good notifica- 
tion in writing, under section 40, and an intimation that 
the plaintiff intended to keep both policies alive : Osser v 

11—VOL. XVIII. O.B.
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Argument. Provincial Ins. Co., 12 C. P. 133. Sec. 40, R.S.O. 1877, ch.
161, was passed sinoe Merritt v. The Niagara District & ., 
Co., cited supra, /was decided. No special form of notic 
is required : Spends & Younger’s Law of Employers aq< 

belts & Wallace on the Duty an<Employed, 156 ;
Viability of Employers, 3rd ed. 317. The company did not 
dissent after this notice and they are bound. There is no 
/good reason now-a-days for applying a different rule, as to 
waiver, to mutual insurance çompanies, from that applied 
to other companies; and this is a case of estoppel,'•not 
waiver ; the plaintiff* was 
be done,” not, “ there is, but we wajve it.1’ The company 
by their receipt of the assessment from the plaintiff m 
March, 18S7, andritie entry of it in their books, after 
their secretary-treasurer was aware of the second insur
ance gave an assent» and an assent in writing, to the 
second insurance, and such assent operates^ as an estoppel 
against them. See Parsons v. TheVictoria Mutual Fire Ins. 
Co., 29 C.P|22 ; McQueen v. The Phoenix Mutual Ins. Co., 
ib., 511 ; and in appeal 4 A. R. 289 ; Law v. The Hand in 
Hand Mutual Ins. Co., 29 C.P. 1 ; Hopkins v. The Manu
facturers and Merchants Mutual Fire Ins. Co., 43 U.C.R. 
254; Benson v. The Ottawa Agricultural Ins. Co., 42 
U. C. R. 282 ; Graham v. The Ontario Mutual Ins. Co., 
14 O. R. 358;

told, “ there is nothing else to

May on Insurance, 2nd ed., sec. 502 et seq. ; 
Bunyon’s Law of ihreinsurance, 2nd ed., 186-188. They 
also argued, that the fire having happened the day that 
Act came into force, the Ontario Insurance Act, 1.887, 
applied ; and that the plaintiff was entitled to recover 
under its conditions, Which superseded and repealed The 
Mutual Insurance Companies Act provisions. As to 

ount of judgment and interest they referred to Graham 
v. The Ontario Mutual Ins. Co. supra ; May on Insur
ance, 2nd ed., sec. 428; and Porter on Insurance, 2nd ed.,

am

sec. 359.
Meredith, Q. C., in reply. The plaintiff was bound to 

pay the assessments whether his policy was existing or not, 
the new insurance did not relieve him from liability, 

but did release the company.

1!
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June 12, 1889. Proudfoot, J. :__
FIRE INS. CO. 83

ih.
Judgment.

Fboudfoot.J.
* -, : i

m
ic< ■ This action was tried before the Hon. Mr. Justice Falcon- 

bridge and a jury.
Qn the 1st February, 1886, the plaintiff insured with the 

defendants several buildings, but the only ones in question 
now are " brick house, kitchen, and woodshed, for $1000 ’’ 1
insured for three years.

The eighth statutory condition provides that "the 
company is not liable for loss if there is any prior 
insurance m any other company, Unless the company's 
assent thereto appears herein or is indorsed ■ hereon • 
nor if any subsequent insurance is effected in any other 
company unless and until the company assents there
to by writing signed by a duly authorized agent." And a 
by-law No 10 indorsed on the policy provided that, “This 
company will not pay more than two-thirds of the actual 
loss sustained by fire on property insured bv them in any 
case; consequently parties insuring will consult their own 
interests by not insuring their property at more than two- 
thirds the value." And by-law No. 11, also indorsed,

Not more than $2,000 taken in one risk ”
The plaintifi'applied to the Canada Life Assurance Com

pany for a loan, and that company by letter of 23rd Novem
ber, 1886, refused to take the policy with the defendants 

mutual company, as collateral to a mortgage, but required
r—Ce m a 8°0d stock company, and told the plain
tiff of their intention to insure in the London Assurance 
Corporation.

On the 2nd December, 1886, the Canada Life Company 
insured the plaintiff with the London Assurance Corpora
.on for ™ amount exactly similar upon the different build
ings to the amount insured with the defendants, and on the 
buildings now in question $1,000. The loss, if any, payable 
to the Canada Life Company.
„ T°n the marSin of th»t policy there was a memorandum 

Insurances with other offices must be declared and in
dorsed hereon otherwise this policy will be considered void
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' Judgment, and incases of joint "insurances this corporation shall be 
I'r(„-|)fuot,J. liable only for its rateable proportion of any loss or damage 

to the property herein desciibed.” No other insurance 
was declared and endorsed upon it.

The buildings now in question were destroyed by fire on 
me, 1887. The value of the property destroyed

1

the 30th Ju 
was S2,2fOO.

In the\claim the plaintiff made on the London Assur
ance CWpprationA28th July, 1887, under the title “ Par
ticulars of policies with other offices,” the plaintiff stated 
there was a “ Folicy in East Williams Mutual for $1,000, 
on thé house, but this is claimed to be vpid for want of 
notice of other insurance.” The London Assurance Cor
poration paid the $1,000 insured with them.

In the claim the plaintiff made on the defendants on the 
«same day* lie says that at the time of the fire there was no 
other insurance except a policy in the London Assurance 
Corporation.

The learned Judge submitted four questions to the jury 
which with their answers were as follows :

If;

Ml 1 i
.1

1. Did the plaintiff shew to William McCollum (secretary- 
treasurer of the defendants) the letter of the 2nd Decenmer j 

soon after the receipt thereof, and did the plaintiff then"1' •
1 xV C

Ér . request that it be brought before the board, and was the 
plaintiff then informed that it would be all right ? A. Yes. 
Or wijs the first conversation on the subject on the 27th 
December, and as stated by McCollum ? (No answer.)

2. Was the understanding in December, between the 
plaintiff and McCollum that the policy should be continued 
in force and that it was not necessary to give any further 
notice, or was it that it was not to be in force although not 
formally cancelled ? (The answer, “ Yes,” is put in the 
margin opposite question.)

, 3. At the meeting in plaintiff’s house in March, 1887, 
did McCollum, or did he not, tell the plaintiff that it was 
necessary to put in written notice, or that it was not 
necessary for plaintiff to do anything else ? A. Yes.
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4. What do you find .to have been the fair value of the Judgment, 
premises insured at the time of the fire ? 
hundred dollars.

Upon these answers the learned JudJe has entered 
judgment for the plaintiff for $800. /

The defendants move to enter judgment for the defen
dants upon these findings and admitted facts, or to reduce 
the damages to $4fi6 . The plaintiffXmoves to increase 
the damages to 81,000. V...

So far as the question of damages is concerned, the argu
ment for the defendants is that the defendants only agreed 
to pay to two-thirds the value of the property, and two- 
thirds of $2,200, would be $1,466, and the plaintiff having 
got $1,000 from the other company, he should only get the 
difference of $400.

For the plaintiff it was said that $1,000 from the defen
dants would not equal the two-thirds ol the value, and 
that sum with , the 81,000 received from the other 
pany, would not cover the whole loh^by $200j

The mode adopted by the learned Jtadge was this. He 
deducted from the whole value of $2,200, the $1,000 re
ceived from the London Assurance Corporation, and then 
gave judgment for the plaintiff for two-thirds of the balance 
of $1,200, or for $800: And I think the learned Judge 
took the correct view. The meaning of the agreement was, 
that the company was to pay two-thirds of the value of 
the plaintiff’s interest, and after receiving $1,000 from the 
London Assurance Corporation, his interest was $1,200, 
and two-thirds of that is $800.

Sp far as the complaint of the findings of the jury is 
concerned as being against the weight of evidence, I do 
not think in the view' of recent decisions, that 
interfere. There was evidence sufficient to justify a judg
ment for the plaintiff, or ^or the defendants, as the evidence 

, and the jurÿ has decided upon the weight to 
to be given to it : The Metropolitan R. W. Go. v. Wright,
11 App. Cas., 152. The jury having found verbal notice to 
the agent of the defendants, and that the plaintiff shewed
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Judgment, to him the letter of the 2nd December, the .question is, 
Proudfoot.J. whether the defendants can be affected by it or not, or if 

in any other manner they are liable to the plaintiff’s de
mand.

It was contended for the plaintiff that the only law 
governing this case was the 50 Vic. ch. 26,included in R.S.O. 
1887, ch. 167 which came into force on the 30th June, 1887, 
the day the property in this case was burned, buta consider
able time after the policy had been signed.

It is true that the statute repeals chs. 160, 161, and 162 
of the Revised Statutes of 1877, but it would require very 
express language indeed to vary or abrogate contracts 
made before it was passed ; no such language is to be found 
in it, and it must be treated as applying to future -insur
ances. (a)

The Interpretation Act, sec. 43, indeed provides that the 
repeal of an Act shall not affect any right of action accru< 
ing, accrued, or existing under the previous law.

It was said to have been decided to the contrary by the 
Privy Council in The Citizens Ins. Co. v. Parsons, 7 App. 
Cas. 96, but on referring to the case it will be found that 
the UnifoiTn Conditions Act 39 Vic. ch. 24 (0.), came into 
force on July 1st, 1876, while the policy in the Parsons 
Case Was dated May 4th, 1877 (4 S. C. R. 217), so that the 
question could not have arisen. The argument was that 
in Parsons' Case the Uniform Conditions Act was held 
to apgly to previous policies, and that sec. 114 of R. S. 0. 
ch. 167; 1887, which contains those conditions, should also- 
apply to previous policies.

It will be convenient now to ascertain the law really 
applicable to this case.

The 6 W. IV. ch. 18 sec. 22 was a rigid enactment that a 
double insurance was void unless existing with consent of 
the directors signified by indorsement on the policy signed 
by the president and secretary.

The case of Merritt v. Niagara District Mutual Fire
(o)See Be St. Philiji’a Church avd The Glasgow and Loudon Ins. Co., IT 

O. R. 95.—Rep.
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XVIII.] M'INTYRE V. EAST WILLIAMS M'ÜTÜAL FIRE INS. CO.

Ins. Co., 18 U. C. R. 529 was decided upon that statute, Judgment, 
and it was held that notice to an agent of the defendants Proudfoot, 

of another insurance so that he might indorse defendants'' 
consent or notify plaintiff of their refusal, neitlier of which 

done,Mid not avail to prevent the policy, being void*
In 1859)howeyer, the 22nd Vic. ch. 46 sec. 13 enacted 

that if notifce in writing was given to the coihpany of the 
intention to effect an i 
assentpd to unless disseiited fr
dissent the liability on premium notes for future liabilities 
was to cease.

Both of these sections were included in the Consolidated 
Statutes of Upper Canada, ch. 52 secs. 28, 29. And in 1873, 
they were again repeated in the 36 Vic. ch. 44, secs. 37, SH.
(°')> but to sec. 38, the equivalent of sec. 29 of the Consoli- 

added, that the policy, was to be void 
at the option of the directors of the company. Great 
difficulty was found in giving a harmonious construction 
to these sections of 36 Vic., and in McCrea v. The Waterloo 
County Mutual Fire Ins. Co., 1 A. R. 218, Harrison, C. J„ 
considered that void at the option of the directors in sec. 38 
modified void in sec. 37 so as to make that also to be void 
at the option of the directors.

Both these sections 37 and 38 of the 36 Vic. were in
cluded as secs. 39 and 40 of the R. S. 0. 1877 ch. 161.

In 1880 the Supreme Court in The Mutual Fire Ins.
Co. of the County of Wellington v. Frey, 5 S. C. R. 82, 
decided that the Uniform Conditions Act of 1876 did not 
apply to mutual insurance companies. In 1881, however, 
the 44 Vic. ch. 20 sec. 28, (0.) enacted that it should apply 
to such companies.

The foregoing was the law applicable to the present case.
The 8th condition of the Uniform Conditions provides that 
the company is not liable for loss if any subsequent ins 

is effected in any other company, unless and until the 
company assent thereto by writing, signed by a duly author
ized agent. The secs. 39 and 40 of R. S. 0., 1877, ch. 161 
are to be construed together, and this in effect renders
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Judgment. 39 0f no value, which was the reason why it was dropped 

PmiuDFoor, from the revision of 1887.
The notice to be given to the company is required to be 

given in writing. In the present case there was no notice 
in writing directed to the company, the letter from the solici
tors of the Canada Life was directed to the plaintiff, and 
he showed it to the agent of the defendants, for I have no 
doubt that McCollum was such an agent as a written 
notice might have beenv given to; but that does not fulfil 
the requirements of the statute, which are so precise that 
I do not think they can be dispensed with without a more 
direct act of the company than the receipt of what is 
nothing more than a verbal notice.

This, however, does not determine the question of the 
liability of-.the defendants, for it appears that the plaintiff 
made two payments on his premium note to the company. 
The first of these was for an instalment due prior to 
December 2nd, and cari hâve no bearing on this matter. 
But the second was on March 22nd, 1887, for an instal
ment that fell due after December 2nd. Ther payment 
of this was made to McCollum, the agent duly authorized 
to receive such payments, and he had full notice of the 
subsequent insurance. If the question had depended on 
the notice alone, I do not think it enough, as not being in 
writing ; but an entirely different question arises when we 
deal with the payment of the premiums to him, and I 
think that bis knowledge of the subsequent insurance 
when he received the money and carried it into the books 
of the company with the knowledge of which the company 
must be affected, operates as an estoppel upon the company. 

The receipt of the premium treats the policy as existing, 
and the directors of the company had an option to treat 
the policy as valid. ** The receipt of this money must, I 
think, be treated as an exercise of this option. Had the 
policy been avoided by the subsequent insurance, there 
was no liability upon the plaintiff to continue payments 
on his premium note, unless on account of losses previous 
to the second insurance, of whiqh there was no evidence.

THE ONTARIO REPORTS, 1889.
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XVIII.] M'INTYRE V. EAST WILLIAMS MUTUAL

McCollum proves that ho received the money for this Judgment, 
instalment of premium, and credited it up to the company, Proudfoot, 
who got the benefit of it, it 
books of the company.

Both parties agree'that the plaintiff intended to effect a 
double insurance, the plaintiff to enforce both policies ; the 
defendants to make the first void for want of notice of the 
second.

I think the judgment right, and, as both parties fail in 
their objections to it, there will be no costs.

DL. 89FIRE INS. CO.
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is Ferguson, J.

the This action is upon a policy of insurance claiming 
thousand dollars damages. The principal defences are : 
(1) That the policy was made subject to the statutory con
ditions, which were duly printed on the policy : that after 
the making of the policy the plaintiff effected a subsequent 
insurance on the property, which was subsisting by the 
act and with the knowledge of the plaintiff at the time of 
the five : that this double insurance did not subsist with 
the consent of the directors of the defendants signified by 
indorsement of the policy signed by the secretary or other 
officer authorized so to do or otherwise acknowledged in 
writing. (2) That the policy was and is subject to 
dition that if any subsequent insurance should be effected ' 
in any other company the defendants should not be liable 
for loss under the policy unless or until the defendants 
should assent thereto by writing signed by a duly author, 
ized agent : that a subsequent insurance was effected in 
another company and the defendants did not assent thereto 
by writing signed by a duly authorized agent, and that 
this subsequent insurance was subsisting at the time of 
the fire.
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• *The plaintiff replies to these defences that at or imme. 
diately after the time of the effecting of the subsequent 
insurance, the plaintiff informed the defendants of the facts 
and desired and required that the defendants’ assent should 
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Judgment. },e given thereto in manner required by law : that the defen- 
Ferouson, J. - lants then, and with full notice and knowledge of the facts 

informed the plaintiff that nothing further was requisite 
or necessary to be done to continue the policy in question 
in full force and virtue : that the defendants by their acts 
and consent prevented the plaintiff from obtaining the 
assent which the plaintiff would otherwise have obtained 
and the absence of which, the defendants now set up as a 
defence, and the plaintiff claims that the defendants should 
be and are estopped from setting up such defence.

It appears that the plaintiff before the trial gave further 
particulars of evidence intended to be given by him in 
support of his replication of estoppel, and amongst such 
particulars are : (3) The conversation between the plaintiff 
and the defendants’ secretary at the plaintiff’s house 
the 22nd day of March, 1887. (4) The receipt by the de
fendants from the plaintiff of the sum of $3 on the policy 
in question on the 2nd day of March, 1887. (5) The 
"carrying on of the plaintiff’s insurance and the policy sued 
on, in every way as valid and subsisting, with full notice 
and knowledge of the matters alleged as vitiating them, 
until after the loss in question, and the making of the plain
tiff’s claim, and proof in respect thereof.

In .these particulars there are also two other things 
spoken of, namely, a conversation between the plaintiff and 
the defendants’ secretary at the Nairn school house on 
the 17th December, 1886, and the receipt by the defendants 
from the plaintiff of a sum of $3 premium on the policy on 
or about the 26th day of December, 1886.

The subsequent insurance was one effected with the 
London Assurance Corporation. The particulars of this I 
need not state as theyj^re sufficiently referred to in the 

judgment of Mr. Justice Proudfoot.
One William McCollum was the secretary-treasurer of 

the defendants. He had been secretary from the year 
1879, and treasurer from April, 1884, and he appears to 
have had and exercised veiy large powers as agent of the 
defendants.
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efen- 
facts 
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sti.on 
• acts 

the

The jury found that the plaintiff shewed to McCollum a Judgment, 
letter of the 2nd December, soon after the receipt thereofj„ 
by him, and that the plaintiff then requested the matter 
to be brought before the board, and that the plaintiff 
thei/informed by McCollum that it would be all right.

his was a letter received from solicitors who had acted 
jfi effecting the subsequent insurance complained of, stating 
that it had been effected, and advising the plaintiff to notify 
tfie defendants of the fact, &c.

The jury have also found that it

V

:

the understanding 
in December between the plaintiff and McCollum that the 
policy in question should be continued in force, and that 
it was not necessary to give any further notice.

The jury have found that at the meeting in the plain
tiff's house in March, 1887, McCollum told the plaintiff 
that it was not necessary to put in a written notice, or do 
any thing else.

It is proved beyond all question that the premium of 
$3 upon the policy in question was paid and received 
the 22nd day of March, 1887, and that it was by Mc
Collum regularly entered in the books of the defendants.

The fire occurred on the 30th day of June, 1887. The 
Act 50 Vic. ch 26 (0.), came into force on the same day, 
and there was some contention at the bar as to whether 
this or the former statutes were the ones governing this
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The 28th section of ch. 20 of 44 Vic. (0.) declared that 
the provisions of the Fire Insurance Policy Act, ch. 162 
R. &. O., 7/, should apply to Mutual Fire Insurance Com
panies, and to all policies to be thereafter issued by any 
Mutual Fire Insurance Company, except as is there 
excepted.

The policy in question was issued long after that time 
and does not fall under the exceptions in the section 28, and 
after a perusal of the statutes and considering the matter 
as well as I have been able I agree in the conclusion that 
sections 39 and 40 of ch 161 and ch. 162 R. S. 0. 1877 
the provisions that are applicable here and not 50 Vic. 
ch. 26.

M
: it
; !'•

ti the 
this I 
n the

::year 
irs to 
if the

at

»



[vol.

Judgment. Section 39 provides for jfche consent of of the directors 
Fkruuson, j. to the double insurance being indorsed upon the policy and 

signed by the secretary or other officer authorized to do so 
or otherwise acknowledged in writing. Clearly this was 
not done. 'The plaintiff might instead of taking this 
course avail himself of the provisions of section 40 by 
giving notice in writing of the double insurance : McCrea v.
The Waterloo County Mutual Fire Ins. Co., 1 A. R. at 
p. 221, and showing that there was no “dissent” within 
two weeks as mentioned in this section.

It was contended that the showing the letter of the 
2nd day of December, by the plaintiff to the agent 
McCollum amounted to and was a written notice to de
fendants within the meaning of section 40, but I cannot 
think this contention was right. I am of the opinion 
that McCollum was a good agent to receive written notice, 
but I cannot think that the mere showing him this letter 
was such written notice, that is, I do not think it was a f 
“ notification in writing,” within the meaning of the statute, 
sec. 40, but I think it clear that McCollum had at and after 
the time he was shown this letter full knowledge and ample 
verbal notice of all the material facts respecting the double 
insurance, yet I do not think that the plaintiff has shown 
a compliance with the requirements in this respect of 
either sections 39 or 40 of the Act ; but looking at the 
findings of the jury and the evidence I cannot but be of 
the opinion that the plaintiff was lulled into inaction in 
regard to the subject by the conduct and representations of 
McCollum acting as,the agent of the defendants : he at the 
time having full notice and knowledge of the facts respect
ing the double insurance, and it seems to me plain that he 
and the plaintiff went on pursuant to the understanding, 
found by the jury to have existed, and treated this policy 
as a good and valid policy notwithstanding the double 
insurance now complained of by the defence.

The effect of the plaintiff having failed to comply with 
the provisions of section 39 and with the requirements of 
condition eight referred to in the fifth statement of defence,

92 xTHE ONTARIO REPORTS, 1889.
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and of his not having availed himself of the provisions of Judgment, 
section 40, would be, I-think, to render the policy voidable 
only and not void : that is to say void at the option of the 
defendants : see the reasoning of the late Chief Justice 
Harrison*in MeCrea v. The Waterloo County Mutual Fire 
Ins. Co., at 229, and the cases there referred to, as to the 
two sections of the Act, or rather two similar sections, and 
m regard to the condition of the contract there are 
authorities which I think show-that such is the law.

The defendants are able to say to the plaintiff that he 
did effect the double insurance, and that he did not obtain 
the indorsement mentioned in section 39 or the assent 
mentioned m the 8th condition and that he did not give 
the" notification in writing ” mentioned in section 40.

The plaintiff' is in a position to say, to the defendants 
admitting all this to be true, the policy did not thereby 
become void, but it was voidable at your option and you 
did not avoid it, or at least raise the question as to whether 
the policy had been voided, or the contrary of this had 
taken place, and then as to this question: There was 
full notice to the agent, McCollum, of the double insur
ance complained of by the defence 
in December. Notice to this 
considered notice to the defendant
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as early as sometime 
agent must, I think, be if

of 1company, if there are 
any cases in which notice to the agent is notice to the 
company, and there are such cases, no'doubt.

The matter
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e of 

is of
goes on without any dissent or objection 

any one until after the happening of the fire that 
occasioned the loss which took place on the 30th June, and 
un^lÆer He plaintiff had furnished and proved his claim 
under fWpohcy, and in the meantime the defendants had 
through their agent, McCollum, received from the plaintiff 
a further premium, not being a premium in arrear repre. 
sen! mg a period prior to the double insurance and notice 
thereof to the agent, but for a period subsequent thereto 

■ . wh,ch Fen>ium, as already stated, was duly and properly 
entered in the books of. the company by McCollum, and 
this long before the file, and on the same 22nd day of 
March, and all this with the full notice before referred to
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McCollum was the agent to receive premiums, as well as 
Ferguson, ,t many other things. He was the chief, if not the sole 

executive officer of the defendants, and surely, notice to 
him in doing an important act of his duty, sudli a$ receiv
ing payment of a premium, must be considered as ndtjpe to 
the principal for whom he was acting.

I am of the opinion that this conduct of the defendants, 
or on their bêhalf, precludes them from succeeding upon the 
defences to which I have referred. I think they are 
estopped from availing themselves of such defences. I 
think the plaintiff succeeds upon his replication of an 
estoppel looked at in the light of the particulars given 
under it.

During the argument some question was discussed as to 
whether or not the plaintiff really intended that both 
insurances should be kept on foot. I do not see any reason 
to doubt that he did so intend, and it appears to me that 
both parties intended that this should be done.

The tenth clause under “ Variations oie» conditions ” and 
" By-laws of the defendants,” is as follows :

“ This company will not pay any more than two-thirds 
of the actual loss sustained by fire on property insured by 
them in any case,” &c.

The property destroyed was valued by the plaintiff at 
$2,200, and there is no complaint or objection as to this. 
The plaintiff recovered $1,000 insurance from the other 
insurance company. No question as to apportionment 
arises under condition three of the policy. The learned 
Judge subtracted this $1,000 from total loss and ascertained 
the plaintiff’s loss at $1,200, and then entered judgment 
for the two-thirds of this sum $800, and I do not at present 
perceive that he was wrong in so doing. In this I agree 
with the opinion of Mr. Justice Proudfoot.

04 X'THE ONTARIO REPORTS 1889-
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1 as
Xsole [CHANCERY DIVISION.]

to >
iiv- Qüaintance v. The Corporation of the Township of 

» Howard.

Municipal corporation—Agreement subject to passing of a by-law not 
etSoneyV corPoration-Work do™ under it-Mandamus to raise

3 to

the pages»IL XS pa88ed an<l the agreement was produced at 
the trial by defendants to prevent the plaintiff recovering as on „

I
|an

s to
quantum meruit.

Held [reversing Ferguson, J., who retained his opinion,] that the 
defendants were bound by the contract, and that the plaintiff ion 
shewing the approval of the engineer, as provided,by the agreement, 
was entitled to a mandamus to the defendants to raise the money.

The stipulation as to the final passing of the by-law should receive a 
reasonable construction and could only be invoked when the work was 
not properly performed.

This was an appeal from the judgment of Ferguson, J. 
The action was brought on an agreement for work done 

on a township drain, and was tried at Chatham, on October 
24th, 1888.
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Douylas, Q. C., and J. A. Walker, for the plaintiff. 
Matthew Wilson and W. R. Hickey, for the defendants.
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The plaintiff had entered intoned agreement in writing 

with the defendants to do the work, and had executed 
and left it with them, and when produced it appeared 
never to have been executed by the defendants.

The defendants’ counsel however declined to make any 
objection on that account and admitted it as a valid agree
ment. It contained the clause set out in the judgment of 
Proudfoot, J., but the plaintiff's counsel having failed to 
prove the happening of any of the circumstances mentioned 
in the agreement, and so being unable to prove his
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Statement, under the agreement he sought to recover as for a quantum 
meruit.

This the learned Judge refused to allow, holding that the 
agreement must first, be got $id of, and that as long as it 
stood in the way, the plaintiff could not recover on a 
quantum meruit, and he dismissed the action with costs.

From this judgment the plaintiff appealed to the Divi
sional Court, and the appeal was 
1880, before Proudfoot, Ferguson, and Robertson, JJ.

Douglas, Q. C., for the plaintiff. The plaintiff did the 
work for the defendants and should be paid. He was paid 
in part. The contract produced by the defendants 
was an actual contract, as it never was executed by the 
defendants, and it depended upon the passing of a by-law 

/. which was never passed. He worked under the instruc
tions and orders of the defendants. The trial Judge 
should have allowed evidence to show the contract did not 
take effect, and the plaintiff should have had judgment as 
on a quantum meruit. The work was done outside of the, 
contract : McDougall v. Hall, 13 O. R. ICG ; Pym v. Camp
bell, 6 E. & B. 370 ; Wallis v. Littell, 11 C. B. N. S. 3G9 ; 
Linclley v, Lacey, 17 C. B. N. S. 578.

Ayleswovth, contra. The by-law was provisionally 
but not finally passed. The plaintiff launched his action 
on tha' agreement and cannot recover on anything else. 
He proved the.agreement at the trial. Even if defendants, 
delay or neglect to pass the by-law was wilful, the plaintiff 
could not give evidence of an abandonment after this 
action was commenced.

Douglas, Q. C., in reply. Plaintiff claimed for work 
and labour and wished to prove it outside of the agree
ment.

THE ONTARIO REPORTS, 1889.9t>
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argued on March 2nd,
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June 12, 1880. Proudfoot, J. :—

This action is brought by the plaintiff* for work done on 
the McGregor Creek drain, in the township of Howard.I
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tum The plaintiff, on examination, said he had no other agree- Judgment 

ment with the township of Howard than what appeared in 
a writing shown to him.

That writing is dated 24th September, 1887, and pur
ports to be between the township of Howard, of the first 
part, the plaintiff, of the second part, and two sureties for ' 
the plaintiff, of the third part; it is signed by the 
plaintiff and his sureties, but not sealed or signed by the 
defendants.

Proudfoot.J.the 
is it

:

bs.

>ivi-
2nd,
rj. It stipulated that the work was to be commenced not 

later than the 28th day of September next, and was to 
be completed not later than the 20th day of November 
next, i. e., it was to be begun four days after the date of the 
paper, and prosecuted to completion within fifty-three days.

The paper recites that the council of the township had 
passed, or purported to pass, a by-law for the doing and 
making of certain works connected with McGregor Creek 
drain,—this was a provisional by-law—and the 
stipulates that the work
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paper
to be done and completed 

required and provided for in said plans, etc., and the 
by-law as finally passed adopting the same; and the 
papet" contained the following cla

“ Notwithstanding anything hereinafter contained to 
the contrary, this agreement and obligation is made sub
ject to the final passing and confirmation of the said 
by-law authorizing the construction of the said works 
arid, in the event of the said by-law not being finally 
passed, or of its being set aside or quashed, or declared to 
be invalid, then this agreement also shall be null and void, 
otherwise, shall be and remain in full force and virtue.”

By this curious arrangement that may be called a trap 
for the unwary, the plaintiff was to do the work and to 
run the risk of the passing of a by-law, and which, if 
passed, he would get nothing.

I am not prepared to say that the plaintiff might 
have proved a collateral agreement, if there bad been one, 
by officers of the corporation, by which he should at all 
events receive a
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quantum meruit ; but the plaintiff nega- 
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judgment, tives any such agreement, and indeed, from the terms of 
the paper he signed, it was not likely there would be 

any such.
It is said the defendants are not bound by that paper, 

as it was not executed by them. It may be so, but in that
---- : there is no other shown, and the plaintiff cannot
make the defendants liable for doing, work not authorized

PROUDFOOTfJ.

r

]by them.
But I think the defendants are bound by this contract. 

It was not executed in duplicate. The plaintiff never had 
retained by the defendants in thhh possession. 

They now produce it to prevent the plaintiff from recover
ing upon a quantum meruit by showing that he had 
entered into a written agreement with them for the per- 

of the work. They must be taken to have 
dopted the contract, and to be bound by its terms as well

the plaintiff.
The stipulation as to the agreement being subject to the 

final passing of the by-law must receive a reasonable con
struction. The defendants cannot be allowed to say, we 
have stipulated with you for the immediate performance 
of the work, and, after having received the benefit of the 
work, to escape liability by their own act in refusing to 
pass the by-law. Their right to refuse to pass the by-law 
must be confined to the case where the plaintiff has not 
performed his.work properly, under the terms of the con
tract. They are entitled, however, to have the report of 
the Engineer as to the completion of the work as provided 
for by the agreement.

From the course taken by the plaintiff at the trial in 
proceeding as for a quantum meruit, no evidence was 
given of °the approval of the Engineer. And this the 

opportunity of supplying. The 
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plaintiff should have an
statement of claim, asks, among other things, for 
damns to compel the defendants to raise money by 
ment to pay the plaintiff, which is in effect to pass the 
by-law confirming the provisional by-law. And this, I 
think, the plaintiff has a right to ask, but he must be

assess-
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(IS of 
i be

prepared to shew that he has complied witli the terms Judgment, 
of the contract.

PROUDFOOT.J.
I doubt whether the refusal of the defendants to pass 

the by-law would entitle the plaintiff to 
quantum meruit. The defendants could, not be compelled 
to pay for the work out of the general funds of the town
ship. The money has to be raised by assessment on the 
parties benefited in the

riper,
that
nnot

sue as for a

pointed out by the stat
ute. So it was not important to show the resolution of 
the defendants, passed after the the beginning of 
action, to rescind the provisional by-law.

Upon the whole, I think there should be 
to enable the plaintiff to supply the evidence to entitle him 
to a mandamus, if he can, and the costs should abide the 
event.
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Robertson, J.

I concur in the judgment of my brother Proudfoot just 
delivered.

;o the 
con
i', we 
wince 
l the 
lg to

s not 
con- 
rt of 
/ided

i

Ferguson, J.

My opinion at the trial was, that the plaintiff failed to 
make any case under the agreement sued on, and that lie 

ot at liberty to seek to recover on a quantum meruit, 
as long as the agreement existed as a valid one, and after 
hearing the argument here I am not at all convinced that 
I should change it.
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t[CHANCERY DIVISION-]

Redick v. Skelton.

Arbitration and award—Publication, what in—Partnership Ri<jhl of 
arbitrators to declare lien.

1

tlHeld, that an award is published (for the purpose of regulating the time 
for an application to set it aside) when the parties have notice that it 
may be had on payment of charges. It is not needful that there should 
be notice of the contents of the award before it can be said to be

Arbitrators upon a reference to settle disputes between parties, found the 
balance due from the firm to one of the partners, and declared in the 

a lien upon the assets to be paid out of

Ci

lished. L
. e<

award that this balance was 
them specifically.

Held, that they had the power to give this direction, and the partner m 
question had po\\'er to sell to satisfy the lien out of the specific property 
applicable of which he was joint owner.
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Tti is was a motion to continue until the trial of this 
action on an injunction granted herein upon August 
21st, 1889, restraining the defendant from in any wise 
acting under an 
made in the matter of a reference to arbitration between 
the plaintiff and defendant, arising out of various disputes < 
in connection with their co-partnership business of Skelton J 
& Company, and also from selling or disposing of the assets 
or book debts of the said partnership.

It appeared that the award, which was in writing, 
after finding the respective amount of capital which the 
'defendant had in the business declared as follows: “ The 
said sum is to be paid to him at once by said business, and 
for which he shall have a lien.”

Statement. T
h . at

award dated May 15th, 1889, and vf A
2,
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ta
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The writ in this action was issued upon August 17th, 
1889, and the affidavit filed in support of this motion set 
up various grounds on 
opinion of the deponent be set aside.

It also appeared that the defendant had advertised the 
partnership property for sale under the lien given by the 
award.
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The remaining facts in the case sufficiently appear from Statement, 
the judgment.

This motion .came on for argument on September 24th,
1889, before Boyd, C.

O. J. Holman, for the plaintiff. There was no power in 
the arbitrator to give a lien. Besides, the award is not 
complete orre. Interest, also,

4 terms of the submission.
Londesborough, 3 E. & B. 307 ; Harr. C.^L.- Proc. Act, 2nd 
ed„ p. 231, and cases cited. J y

Marsh, contra. Redman on Awards, p. 263? shews the 
provisions under which this motion has to come. The 
action was begun on August 17th, 1889 : Smith v. Whit
more, 1H.& M. 576,2 DeG. J. & S. 297 ; Auriol v. Smith, 1 
Turn. & R. 121, shew that the plaintiff must fail in this 
action to get relief against the award. As the award 
not be dealt with the Court will not grant any injunction*
As to the right to sell, Bigelow’s Story's Eq. 13th ed., vol.
2, p. 367, note (d) discusses the question of whether the 
existence of a lien creates an implied power of sale : Ex 
parte Official Receiver, In re Morritt, 18 Q. B. D. 222, 
taips a discussion on the same point. These authorities 

in the direction of establishing that there is a power of 
sale. If a lien does not give a power of sale then at any 
rate the injunction is too wide. It restrains him * from 
taking any stqp on his award.

Holman in reply. The only question it seems necessary 
to go into now is, that of moving against the award. The 
notice to constitute publication of an award, must be that 
of the contents of the award. This is settled : Brooke v.
Mitchell, 8 Howl. I\C. 392 ; Dexter v. Fitzgibbon, 4 C. L.
J. O. S. 43. This being so I have '.till next Michaelmas 
Sittings in which to move against the award. The attack 
on the award has not been answered. We should, I submit, 
have this injunction continued to include next Michaelmas 
Sittings.

101I1EDICK V. SkELTON.
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Judgment. September 25th, 1889. Boyd, C. 
Boyd, C. '

aj
So

An award is published (for the purpose of regulating the 
time for an application to set it aside) when the parties 
have notice that it may be had on payment of the charges. 
Then they may have if they please notice of its contents, 
and the time begins to run against the party dissatisfied : 
Mncarthur v. Campbell, (1833), 5 B. & Ad. 518. Objec
tions arising upon the face of the award may always be 
taken advantage of, but those arising dehors must be made 
before the last day of the term next following the publica
tion : S. C. as reported in 2 A. & E. 52. That publication 
is not when the award is -made but when the parties have 
actual notice of its being made : Paxton v. Great Northern 
R. W. Co., (1846), 8 Q. B. 935, 946. It is not needful that 
there should be notice of the contents of the award, as 
argued, before it can be said to be published. That view 
is not supported by Brodie v. Mitchell, 8 Dowl. P. C. 392, 
as better reported in 6 M. & W. 473. Notice was given 
of the award being completed and ready for delivery in 
this case on or about the 15th May, 1889. Easter Term 
elapsed and no motion was made to impeach; this award, 
and it became valid as against all extrinsic objections : 
Re Coiporat\on of Huddersfield and Jacomb, L. R. 17 Eq. 
476, and 10 Ch. 92, shewing that Common Law terms are to 
be regarded and not merely the sittings of the Chancery 
Divisional Court.

The grounds on which the injunction was granted are 
disclosed in the affidavit of James Redick sworn 
August 14th, 1889. He says that the arbitrators wrongfully, 
as he claims, gave Skelton a lien on the plant of the business 
for $1589.96. This is based upon an alleged error in 
taking the accounts by which $500 or $600 too much is 
allowed to the defendant. He puts his ground for relief 
thus, that an injunction should be granted staying the lien 
sale pending a motion to set aside or refer back said 
award for correction.

But the Court cannot interfere with the award which-
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appears good on its face; so far as the figures are concerned, 
So that the reason alleged for seeking the injunction dis
appears. As between the parties to this record the defen- 
dant has the right to assert his claim to be paid the amount 
awarded which as found « is to be paid to him at once by 
the said business, and for which he shall have a lien.”

This is a case of partnership dealings in which the 
domestic forum selected by the parties has arranged the 
terms of winding up as between themselves. There v:_l 
power to give the direction in question, viz., that the 
balance, due from the firm to the defendant (a partner) 
was a lien upon the assets and to be paid out of them

Judgment. 
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specifically.
As stated by Hall, V. C., in Potter v. Jackson, 13 Ch. B. 

845, such a debt for the purposes of administration shall 
be treated just as it would be if it were a debt to anybody 
else, i.e., as something which must be provided for before 
the partners can take as between themselves 
the fruit of their joint adventure.

This being equivalent to a debt due by the partnership 
• thel? IS P°wer in one partner to sell for the puipose of 

paying that debt and satisfying that lien out of the specific 
property applicable of which he is also joint-owner. That 
right of sale is an incident of winding-up the concern 
which will not be interfered with, unless upon special 
grounds not presented in this application : Butchart v 
Dresser, 4 DeG. M. &. G. 542 ; Murphy v. Yeomans, 29 0.

anything as

id are 
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si ness 
or in 
uch is 
relief

Ill ordinary cases of partnership administration by the 
Court this lien of the partner does not arise till after 
creditors are provided for. It is said to exist by force of 

e partnership upon the surplus assets, and is usually 
realized by sale of the property under the supervision of 
the Court, when the matter is 
Beatson, 13 Çh. D. 384.

But here the claims of creditqrs have not been investi- 
gated and î am bound to assume—the award being final 
-that this was assented to by both parties; Wood v 
Wilson, 2 C. M. & R. 241.

sub judice : Mycock v.

which-
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Judgment. This being so, the lien exists and is to be satisfied out of 
1$„yd, C. the particular property under the control of the defendant.

He has as partner and joint owner the legal right to sell 
for the purpose of satisfying this lien, and no case is made 
for the interference of the Court on that head : See Ex 
parte Official Receiver, In re Morritt, 18 Q. B. D. 222, 
as compared with Mulliner v. Florence, 3 Q. B. D. 484, 
neither of which however is applicable to the case of a 
partner with right of lien.

Though this point was somewhat argued before me the 
injunction was not obtained with a view of questioning 
the right to sell to satisfy the lien in a proper case : it was 
moved for alio intuitu, and in the absence of any evidence 
that the sale is going to be conducted in a manner preju
dicial to the plaintiff I do not think the interim order 
should be continued.

I refuse the application ; the costs will be dealt with if 
the action proceeds.

104 THE ONTARIO REPORTS, 1889. J
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[CHANCERY DIVISION.]

Re ('’handler.

Will—Construction—Life estate—Remainder to sons—Rule in Shelley’s

i
!

A will contained the following clause : “To my son G. W. I give and 
bequeath during bis life time, the south-east quarter of said lot 4 l»ef 
mentioned, and at his death to go to and be vested 
or in case other sons should bo born to my son 
equally divided between all the boys.”

Held, that G. W. took a life estate only, and that there was a vcs 
remainder in fee in his sons, as a class, which would let in all born bef 
his death.

;

1 in his son W. C., 
G. W., then to be

reju-

ted

This was a petition under the Vendor and Purchaser Statement. 
Act, wherein it appeared that the vendor, George Wash
ington Chandler, claimed the lands contracted to be sold 
under the will of William Chandler, deceased, dated August 
18th, 1877, by virtue of the following devise

“ To my son George Washington I give and bequeath during his life 
time the south east quarter of said lot number four before mentioned, 
and at his degth to go to and be vested in his 
in case other sons should be born to my 
be equally divided between all of the boys.”

At the time of the execution of the will the vendor had 
only one son, but since then two other sons had been born 
to him.

The question was, whether the plaintiff took only 
life estate under the above devise, and the 
estate by purchase in remainder, or whether the plaintiff 
took an estate in tail male, and was able to convey to the 
purchaser.

The matter came up for argument on September 24th, 
tbefore Boyd, C.

Atkinson, Q. C., for the vendor. This case comes in 
way within Wild’s Case, 6 Rep. 17, but the question is 
whether the difference Bbtween the law of descent in this 
country and in England affects it. We contend that the 
sons are a class and as such are brought within Wild’s 

14—VOL. XVIII. O.R.
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Argument. Case, supra, and Shelley's Case, 1 Rep. 93,104 A. I refer to 
Mellish v. Mellish, 2 B. and Cr. 520 ; Bifield's Case, cited 
by Hale, C.J. in King v. Netting, 1 Vent. 231 ; Garrod v. 
Garrod, 2 B. & Ad. 87 ; Andrew v. Andrew, 1 Ch. D. 410 
Doe dem. Candler v. Smith, 7 T. R. 531 ; Doe dem. Atkinson 
v. Featherstone, IB. & Ad. 944. I say George Washington 
has an estate tail : Roddy v. Fitzgerald, 6,H. L. Cas. 823.

Holman, for the purchaser. On the face of the will 
there is an indication of intention that George Washington 
is to have it only during his lifetime. There is an absence 
of technical terms. Then the provision for equal division 

ong the boys strengthens the contention that George 
Washington only has a life estate. I refer to Dickson 
v. Dickson, G O. R. 278 ; Smith v. Smith, 8 O. R. G77 ; 
Jordan v. Adams, 9 C. B. N. S. 483 ; Sweet v. Platt, 12 
0. R. 229 ; McPhail v. McIntosh, 14 0. R. 312 ; Bradley 
v. Cartwright, L. R. 2C. P 511, 522; Morgan v. Thomas, 
9 Q. B. D. G43; Andrew v. Andrew, 1 Ch. 1). 410 ; Bennett 
v. Earl of Tankervitte, 19 Ves. 170 ; Jesson v. Wright, 2 
Bli. 1 ; Re Casner, 6 0. R. 282, may perhaps also throw 
light. „

Atlci
chaser, contain in each instance some disposition of the 
property over after the devise of the children, bringing it 
within the English cases.

106 THE ONTARIO REPORTS, 1889.
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in reply. The cases referred to by the pur-nson, d<
of

(

I)
September 25th, 1889. Boyd, C.

The intention of the testator in the 3rd section of his 
will is plain enough, and he 
require a technical meaning to be given to them. The 
estate devised to his son George is for life only, and at his 
death the land is to be vested in his son William, or if 
George has other sons then to be equally divided among 
all the boys. There is a vested remainder in fee in the 
sons of George as a class, which will let in all born before 
the death of George the life tenant.

Tli e petition fails, and should be dismissed.
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[CHANCERY DIVISION.] 

Re Northcote.
J

410 ;
118011

igton
m.
I will

isence
vision
leorge
ckson

Will—Construction—Devise—Restraint on alienation—Trust.

After a devise to his son C., his heirs and assigns for ever, of certain lands, 
a testator added that his devise toC., was subject to this express condi 
tion, that he should not sell or mortgage the land during his life, but 
with power to devise the same to hid children as he might think fit in 
such way as he might desire.

Held, that the case was governed by Re Winstanley, 6 O. R. 315, and that 
the property was not clothed with a trust in favour of the children, but 
the devisee took it in fee simple with, however, a valid prohibition 
against selling and mortgaging it during his life.

This wasv a petition under the Vendor and Purchaser Statement. 
Act in which it appeared that the vendor, Charles North- 
cote, derived his title to the lands contracted to be sold 
under the will of his father, Richard Northcote, dated May 
3rd, 1881, by virtue of the following devise :

“ I give, devise,[and bequeath to my said son Charles his heirs and 
assigns for ever all those certain other lots of land situate on the south 
side of Hayden street in the said city of Toronto, being composed of lots 
six and seven on the south side of the said street, which I purchased from 
one William John Hayden, and one W7illiam Hayden, respectively, under 
deed bearing date, respectively, the 15tli day of March, and the 5th day 
of May, A. D., 1857, to hold to my said son Charles, his heirs and assigns 
and his and their use forever.”

The will, however, contained also the following cla
“ AJ1 the rest residue and remainder of my said cstater eal and personal,

I hereby give, devise and bequeath unto my sons Henry and Charles, 
their heirs and assigns and their use for ever to be equally divided between 
them share and share alike.

Lastly my will is and devises hereinbefore made to my sons Henry 
Northcote and Charles Northcote of lands in the city of Toronto and the 
township of Etobicoke are subject to this express condition, that they do 
not sell or mortgage the said lands or any part thereof during their lives, 
but with power to each of them to devise the same to their respective 
children as they may think fit in such way as they or either of them may 
respectively desire.”

The purchaser, therefore, objected that Charles Northcote 
could not make a good title, while the latter contended 
that under the will he had full power to convey the lands 
in fee to the purchaser.
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The matter came on for argument on Wednesday, Sep
tember 25 th, 1889, before Boyd, C.

J. R. Roaf, for the purchaser. We say this case is dis
tinguishable from Re Winstanley, 6 O. R. 315, and is within 
the case of Re Casner, G 0. R. 282. A devise is forbidden 
outside the children. [Boyd, C.—He does not fetter the 
devising power. The law, not he, gives the power to devise.] 
I submit the words do restrain a devise outside the 
children. Most of the authorities are collcctud'-m 
Stanley, supra. [Boyd, C., Re Weller, 16 O^R. 318, follows 
Re Winstanley, supra. It woukLrecpjm; an 
Court to over-ride these.] This case differs by reason of 
the restraint on the devising power.
Dugdale, Dugdale v. Dugdale, 38 Ch. D. 176 ; Re Rosher, 
Rosher v. Rosher, 26 Ch. D. 801.

J. M. Clark, for the vendor. Re Casner, supra, 
tained an absolute restraint on alienation, and is clearly 
distinguishable. The power to devise is attached to a fee 
simple by law and can only be taken away by express 
words. [Boyd, C.—The testator here indicates a preference, 
that is all ; they need not observe it.] The latest case in 

Courts Bank of Montreal v. Bower, 17 0. R. 548, 
25 C. L. J. 50G, shews that no trust is created. The English 
authorities are not followed in our Courts, which follow Re 
Macleay, L. R. 20 Eq. 186 ; Re Weller, 16 0. R. 318 ; Earls 
v. Me Alpine, G A. R. 145.

108 THE ONTARIO REPORTS, 1889.

Argument.

s
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I refer also to Re
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September 26th, 1889. Boyd, C.
fThis will is governed by the decision in Re Winstanley 

6 0. R. 315. The devisee is prohibited from selling or
held valid restric-

ir I
dmortgaging during his life ; that was 

tion in Re Winstanley. The will then .proceeds : “ but 
with power to devise the land to children as he may 
think fit.” That indicates the mind of the testator as to 

. the children, but it does not clothe the property with a 
trust in their favor, nor
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This was an action brought by T. J. Blain, as assignee Statement, 
for the general benefit of the creditors of one Henry 
Rounding under an assignment purporting to bo in accor
dance with R. S. 0., 1887, ch. 124, to set aside a certain 
chattel mortgage theretofore made by Rounding to the 
defend’ants.

The assignment to the plaintiff comprised all the per- 
sonal estate of .Bounding, but did not assign any of his 
real estate, and the defendants pleaded amongst other

mley 
ing or 
istric- 
“ but 
may 

as to 
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disposing of the property by will in favor of others than Judgment 
the children.

Boyd, C.
This brings the case again within Re Winstanley, supra. 

The land goes in fee simple to the devisee, with valid pro
hibition against selling or mortgaging during his life; there 
is no prohibition against exercising testamentary power 
which is an incident of the estate given, and the mention 
of the devisee’s children is not to be read strictly so as to 
impose a restriction not manifested in the words used.

The petition is dismissed, and with costs,

- A. H. F. L.

[CHANCERY DIVISION.]

Blain v. Peaker.

Bankruptcy and insolvency—Assignment for creditors—Personal 
only-48 Vic. ch. 26, (0.)

An assignment for the benefit of creditors though confined in terms to the 
assignor » personal estate, professed to be drawn under 48 Vic. ch.

Held, that it was nevertheless not within the Act ; and this action, being 
missed È ^ to set aeide » chattel mortgage, must be die-

amendment imder'that secthur^*011” ^ SCCti°n ,#' "f
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defences, that it was void for this reason under section 4 
of the above Act.

The remaining facts of the case are sufficiently set out 
in the judgment.

The action came on for trial at Orangeville, on April 
29th, 1889, before Rose, J.

110■
Statement.

:

Myers, for the plaintiff. 
McFadden, for the defendant.

i September 17th, 1889. Rose, J. :

Action by assignee for benefit of creditors to set aside 
a chattel mortgage given by the assignor to the defen
dants.

The assignment is confined in terms to the assignor’s 
personal estate. It professes to be drawn under the pro
visions of 48 Vie. ch. 26, (0.)

Section 4 of that Act declares valid and sufficient every
signment under this Act for the general benefit of cred

itors, if it be in the words following, that is to say, “ All 
my personal property which may be seized and sold under 
execution, and all my real estate, credits and effects ; or if 
it is in words to the like effect. *

This deed does not comply with the requirements of 
such section. It is clear that it was intended under the 
Act to bring all the estate into the hands of the assignee 
for general distribution.

1 think the deed in question is not within the Act, and 
must be regarded simply as an assignment of the personal 
estate for distribution among the creditors.

There was in fact real estate, or an interest in real estate 
vested in the assignor at the date of the assignment. I 
cannot see that the fact that such interest was small en
abled the assignor to disregard the provisions of the Act.

The language of section 4 is clear, and a deed to be 
brought within the Act must comply strictly with the 
provisions of such section.
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■It is pleaded that the objection was simply a “ mistake, Judgment, 
defect, or imperfection,” within section 10, and has been 
removed by a Judge’s order under that section.

The order is not before me, but I assume it to have been 
made. In my opinion the striking out from the form of 
all reference to real estate as

Rose,
; out

Lpril was done here, and confining 
the assignment in express terms to the personal estate ^ 
was not either a mistake, defect, or imperfection with
in the meaning of such section, but an intentional 
act by which a deed good enough to assign the property 
which it purported to convey, was so drawn as not to pass 
or affect any real estate belonging to the debtor.

It will serve no good purpose to attempt to define what 
may he amended under the section, but I am clear that 
this omission cannot be supplied. To so hold, would be to 
give the Judge power on the application of the assignee 
to turn an assignment of a portion of the estate into an

ignment of the whole, thereby making a new deed_
against, it may be, the will of the assignor.

Any clerical error clearly might be corrected, but in my 
judgment the section was not intended to apply to a case», 
like the present.

The defendants seized and took possession under their 
chattel mortgage on the 14th July, 1888, six days before 
the assignment. I therefore do not consider any technical 
objections to the execution and filing of the mortgage.
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[The learned Judge then gave certain findings on the 
facts of the case, and concluded by dismissing the action 
with costs.]
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[QUEEN’S BENCH DIVISION.]'

Louis Routhier v. McLaurin.

prosecution—Reasonable and jrrohahle cause—Information for 
nuit—Justification of assault—Misdirection—New trial.

1
j
É

Malicious

q
Where a man has been prosecuted for an assault, and brings an action for 

malicious prosecution, the finding that there was in fact an assault is 
not decisive of the question whether there was reasonable and probable 
cause for the prosecution, ; the plaintiff is entitled to have the ci 
stances relied on as justification for the assault submitted to the jury, 
and to have their finding as to whether the defendant was conscious 
when he laid the information that he had been in the wrong.

A new trial granted on the ground of misdirection.
Hinton v. Heather, 14 M. & W. 131, followed.
Sutton v. Johnstone, 1 T. R 493, distinguished.

Action for malicious prosecution, tried before Mac- 
Mahon, J., and a jury at the L’Orignal Spring Assizes, 
1889.

One Lyman claimed title to and possession of a certain lot 
in the village of Vankleek Hill, and the plaintiff’s father, 
who was actually in possession, claimed title by length of 
possession. The defendant was the duly authorized agent 
of Lyman, who had the paper title, and the defendant 
went on the premises for the purpose of removing some 
wood placed there by the plaintiff’s father, so as to give 
possession to one Stackhouse, to whom the defendant, 
acting for and on behalf of Lyman, had assumed to sell the 
property. The defendant had been told by one Labrosse 
that the plaintiff’s father was claiming the property. The 
defendant came first with horses and two men and com
menced loading the wood. The plaintiff's father told him to 
leave the wood there, and go off the premises. The defen
dant went away to get assistance, and the plaintiff’s father 
and brother and the plaintiff made the men leave the lot 
and put the horses in the street. The defendant came back 
with several men, (from fifteen to twenty-five according 
to the evidence of the plaintiff’s witnesses ; the defendant 
said," a few men, to see that I would get fair play, that I 
would not be injured ”)
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ï stitement-
plaintiff and the magistrate dismissed the ease on the 
ground that the title to land came in question

- - *7 - «U.
1st. Did Louis Routhier make 

on the 11th of October last ? an assault on McLaurin

And he told them that if they answered the first ou 
turn in the affirmative, they need not go any further for 
hat wouid end the case. There was contradictory evident 

as to the share which the plaintiff took in the E 
whether he laid hands on the defendant at all ’

Counsel for the plaintiff objected 
an affirmative 
the case.

JSSSSSÏ,ar—«■—
>• “ sisjri- ^

At the Easter Sittings °f the Divisional Court 1889 
the plaintiff moved to set aside the verdict and judgment 

to enter a verdict and 
new trial, on the

BS'

or not.
to the direction that 

answer to the first question would settle

entered for the defendant, and 
judgment for, the] plaintiff, 
grounds

lst That the plaintiff's cause of action
' eavnMenceeW °k ^ h‘"> ^ * the jury on the

’2nd. The

or for

was established,

«...y.. “tk

3rd. The learned Jud 
if they answered

was
and the weight of evidence.

,, rrei in directinS the jury that
ncces . qUestion in tb° affirmative it
necessary to go further.

tlr\Er the piaintiff p«t h;s handsthe defendant at the time 
evidence, it

was not

on or shove 
and place referred to in the

15-vo:xvm aoraUltby him 0n the defendant.
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stances, was justified 
if an assault, it was

and the plaintiff, under all the circum 
in doing what he did ; and, even if 
justified.

5th. The learned Judge erred in holding that, if the 
first question was answered in the affirmative by the jury, 
that was conclusive upon the plaintiff, and that thereupon 
there was evidence of reasonable and probable cause which 
should prevent the plaintiff from maintaining this action.

And on other grounds.

Statement.

argued before Falcon-May 31, 1889. The motion was 
bridge and Street, JJ.

Watson, for the plaintiff. The bare fact that there 
assault does not shew that there was reasonable and 

probable cause for the prosecution. The trial Judge 
wrong in withdrawing from the jury all the circumstances 

Even if an assault was

:

was
mi

î ding the alleged assault.
committed, it was open to the plaintiff to justify it. 
case is practically concluded by Hinton v. Heather, 14 
M. & W. 131, referred to in Addison on Torts, 6th ed., p. 
226, as still good law. I also refer to Huntley v. Simeon, 
27 L. J. N. S. Ex. 134 ; James v. Phelps, 11 A, & E. 483 ; 
Paterson on the Liberty of the Subject, vol. 1, p. 288 ; 
Hayling v. Olcey, 8 Ex. 531 ; Lister v. Perryman, L. R. 
4 H. L. 521 ; Hicks v. Faulkner, 8 Q. B. D. 167. The direct 
point has not arisen in our ow-n Courts, but on the ques
tion of reasonable and probable cause I refer to McGill,y ■ 
Walton, 15 O. R. 389; Young v. Nichol, 9 0. R. 347; 
Lyden v. McGee, 16 O. R. 105 ; Webber v. McLeod, ib. 609. 
There should be a new trial, and the objection having been 
made at the trial, the costs should be paid by the defen-
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Shepley, for the defendant, supported the direction of 

MacMahon, J., referring to Sutton v. Johnstone, 1 T. R. 
493, 510, 784 ; Stephen on Malicious Prosecution, p. 41 ;

, Scott, Peake 135 ; Harvey v. Brydges, 14 M. & W. 
437 ; Blades v. Higgs, 10 C. B. N. S. 713 ; Lows v. 'lelford, 
45 L. J. Ex. 613 ; Jackson v. Courtenay, 8 E & B. 8_; Roberts
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Judgment, away laid hands upon him, upon which the plaintiff forced 
Falconbridge, him out. There was contradictory evidence as to the 

degree of force use4 by the plaintiff in doing 
defendant indicted the plaintiff for an assault ; the hill 

found, and the indictment tried, and the plaintiff was

TheJ.

\
acquitted. On the trial of an action for maliciously 
indicting the plaintiff the learned Judge directed the jury 
that if the defendant preferred the indictment with a 
consciousness that he was wrong in the transaction, there 
was no reasonable or probable cause for the indictment, 
and this direction was held to be substantially correct.

133 : “The mere fact of an

f

Pollock, C. B., says 
assault having been c 
sufficient to constitute reasonable and probable cause for 
the indictment, without reference to the other circum
stances of the case. Undoubtedly an assault may be 
committed under such circumstances as to afford no

ted by the plaintiff was not

reasonable or probable cause whatever for an indictment.” 
And he suggests that Fish v. Scott, Peake 135, is not very 
correctly reported.

See also James v. Phelps, 11 A. & E. 483 ; Paterson on 
the Libei'ty of the Subject, - vol. 1, 303, and cases there 
cited respecting assaults by a person in possession of pro
perty, either as owner or representing the owner.

Iia- celebrated and interesting case of Sutton v. 
Johnstom}, 1 T. R 493, 510, 784, the principal ground of 
the decision was, that it appeared from the declaration 
that the plaintiff was prosecuted and tried by Court-mar
tial for not having obeyed an order of his commanding 
officer ; and that he had not in fact obeyed it. Lords 
Mansfield and Loughborough gave the opinion that the 
Commodore “ had a >probable cause to bring the plaintiff 
to a fair and impartial trial.” It was immaterial that it 
turned out that for the plaintiff to obey was a physical 
impossibility which formed a justification for the plaintiff’s 
disobedience and a defence to the prosecution.

As their Lordships say, “ this case stands upon its own 
special ground/’ It was cited by counsel for the defendant 
in Hinton v. Heather, and is quite distinguishable.

In t
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We are of opinion that the 

was not decisive as
to the first question Judgment,

rr -
for the assault submitted to the jury; and also to have
1 -Txv dlIî° as t0 tho dcfent,ant’s consciousness when he 
laid the information that he had been in the 

There will be

answer

' m

wrong.
. a new trial i cosfcs of the last trial and of

this motion to be costs to the plaintiff in 
■cause. any event of the

[COilMON PLEAS DIVISION.]

Regina v. Verral.

City by-law against soliciting baggage—Evidence— Ultra vires. 1 J 

AS^«lanyPer80n Iicen8C(1 hereunder soliciting any

emDlov=,CrSS0f “ mI"V comPa“y under Instructionshomlt

cars calling out ‘ baggage transferred to all parts of'the oitv ■'«£? 
bwfewas'LKtrSr °f th° ,ransfer company’s checlts. No

isssassssss
Plten Sra w"s.lh° by'kW in tormeh,ld covered tin

an application to quash à conviction of the 
defendant for a violation of a by-law of the PoliceCommis- 
sioners of the city of Toronto. f

. The by-law was as follows: " That no person licensed 
under this by-law shall solicit
his express waggon, or shall employ or allow any runner 
or other person to assist or act in consort with him in
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soliciting any passenger or baggage at any of the stands, 
railroad stations, steamboat landings, or elsewhere in the 
said city ; but the person wishing to use or engage any 
such express waggon or other vehicle, shall be left to 
choose without any interference or solicitation.”

The evidence on which the conviction was made, was 
as follows : The informant, John Eeeighton, stated : “ On 
the 7th day of March, inst., James Ross, myself and one 
Carpenter, an employee of the defendant, boarded a train 
of the Grand Trunk Railway, at the Queen’s Wharf, in the 
said city of Toronto. On the way from the said Queen’s 
Wharf to the Union Station,. in said city, said Carpenter 
did solicit baggage by going through the cars and calling 
out ‘‘baggage transferred to all parts of the city.” At the 
same time he had in his hands a number of defendant’s 
checks. The said Carpenter is constantly doing this. It 
appears to be his sole business. No baggage was taken at 
this time.”

George W. Verrai. “ I represent the Verrai Cab, Omni
bus and Baggage Transfer Company. The said Carpenter 
is an employee. He goes on the trains to solicit baggage in 
pursuance of an agreement with the Grand Trunk Railway 
and our instructions.” The agreement was produced and 
put in.

THE ONTARIO REPORTS, 1889.

-Statement

6

In Easter Sittings, June 5th, 1889, Aylesworth, sup
ported the motion. There was no offence proved under 
the by-law. There was no solicitation of any person to 
take or use the defendant’s express waggon ; nor did Car
penter, the man who went through the train, “ assist or 
act in concert” with defendant in soliciting any baggage 
within the meaning of the by-law. There was no personal 
solicitation of baggage. The object of the by-law is for 
the protection of passengers by preventing them being 
harrassed by express men at the places named in the 
by-law. What was done here was for the convenience of 
the passengers under an agreement made between the 
Verrai company and the railroad company ; and the solici
tation was in one of the railroad company’s trains which
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certainly is not one of the places mentioned in the by-law. 
The words " elsewhere in the said city,’’ is confined by the 
preceding words.

Bigelow, contra. There

Statement.

clearly a solicitation here*
The object of the by-law is not merely to protect pa 
gers from being harrassed, but to guard against any unfair 
advantage being given to one expressman over another. 
It certainly never was intended that in prohibiting express- 

from soliciting passengers or baggage at any “ stands, 
railroad stations, steamboat landings, or elsewhere in the 
said city,” a railroad company should have the privilege of 
giving a preference to some particular expressmen with 
whom they might enter into a contract. The railroad train, 
though not a stand, railroad station or steamboat landing, 
certainly came within the words “ elsewhere in the said 
city, for at the time the defendant boarded the train and 
used the solicitation, the train

was
ssen-

within the city.was

September 7,1889. Galt, C. J.

There were several grounds set forth, but it is only 
necessary to refer to the first, which is : “The evidence 
discloses no offence within the by-law mentioned in the 
said conviction; but, on the contrary, shews that no offence 
within the said by-law was committed inasmuch as 

(a) What Carpenter did was not soliciting any person to 
take or use the express waggon of the defendant 
body. There is no doubt this is the case.

« '

3 .
l %

or any

(6) What Carpenter did was not soliciting any person to 
take or use any particular express waggon whatever.”

This is also true.
“ (c) What Carpenter did did not constitute assisting or 

acting in consort with the defendant in soliciting 
baggage.”
<( In ™y opinion what Carpenter did was a solicitation of 

baggage, but was not such a solicitation as is contempla- 
ted by the by-law.

It ia manifest from the provisions of the by-law that

:
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Judgment, the object to be attained was to prevent passengers being 
Galt, C.J. harassed by express men and others, on their arrival, re

specting their baggage ; but in the present case all that 
was done was a solicitation to passengers that the company 
would undertake the delivery of their baggage at any part 
of the city. There was no personal application, and more
over it was done under an agreement with the Grand 
Trunk Railway Company made with the Verrai company 
for the purpose of accommodating their passengers.

“ (d) The place where Carpenter called out the offer to 
transfer baggage is not within the provisions of the by-law 
alleged to have been contravened.”

I am of opinion that this objection is well founded. The 
place where the notice was given was on the train of the 
Grand Trunk Railway Company, and was in accordance 
with an agreement made between the Verrai company and 
the railway company. It was not at a “ stand” or “ railway 
station ” or “ steamboat landing ; ” but it was contended by 
Mr. Bigelow that it was “elsewhere in the said city,” and 
therefore within the by-law. The latter words must be read 
in connection with the former, and might embracetiie corner 
of a street, but cannot be extended to a railway car which 
is the property of a company, and over whiph the Police 
Commissioners have no control.

The motion must be absolute to quash the conviction 
with the usual order for protection. Costs to be paid by 
the informant.

THE ONTARIO REPORTS, 1889- X
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Rose, J.

I agree that the prohibition in the by-law cannot be 
made to apply to the facts before us, and that if the by
law had in terms covered this case, such provision would 
have been ultra vires. \

If this conviction could stand, then equally one where 
the proprietor of any principal hotel in this city sent to 
the office of the defendant and requested an agent or 
messenger to attend at the hotel to take the baggage of

■

V



OL. XVIII.] REGINA V. VERRAI..

Zt°Lth„e mi«ht wish to employ the defen- Judgment,
dant, the agent attending at the hotel and 
fact of readiness to 
entrusted to the defendant.

°f “I" W°rd’ on thc this case, there
" solicitation by the agent when he went through the 

tram but m another sense there was none as he was 
merely carrying out the wishes of the proprietors of the
:n,tn:ndbaCittin|the tra™torof baggage as the defen- 
ant was bound to do under his contract with the railway

121
ing

announcing the 
carry whatever baggage might be

hat Rose, J.
iny
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company.

I agree that the conviction must be quashed, and I see

be TTh 1R Wlt.hholding the costs from the defendant to 
be paid by the informant.

Che
the
nee

MacMahon, J was not present at the argument and 
took no part in the judgment.
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of
[COMMON PLEAS DIVISION.]

Carty v. The City of London and The London Street 
Railway Company.

• P«
in.
an

Remedy over against street railway company—Evidence of contributory 
negligence.

By 36 Vie. ch. 99 (0), the London Street Railway Company was incor
porated, by sec. 13 of which the city of London were authorized to enter 
into an agreement for the construction of the railway on such of the 
streets as might be agreed on, and for the paving, repairing, &c. of the 
same By sec. 14 the city was .also empowered to pass by-laws to carry 
such agreement into effect, and containing all necessary provisions, &c.

pOi
spa

fee
out
hoi

ity was .also empowerei
agreement into effect, and containing all necessary 
he conduct of all parties concerned, including the

neg
1for the conduct of all parties concerned, including the company, ana 

for enforcing obedience thereto. A by-law was passed by the city pro
viding for the repair of certain portions of the streets by the street , 
railway company who were to be liable for all damage occasioned to any 
person by reason of the construction, repair or operation of the railway, 
or any part thereof, or by reason of the default in repairing the said 
portions dt the streets, and that the city should be indemnified by the 
company for all liability in respect of such damage. An accident having 
happened to plaintiff by reason of said portions of said streets being out 
of repair, an action was brought by plaintiff against the city of London 
therefor. After action brought, and more than six months i 
occurrence of the accident on the application of the city of 
the street railway company were made party defendants.

Held, that notwithstanding, the said legislation, by-law, and agreement, 
the city was liable under sec. 531 of the Municipal Act, R. S. 0. ch. 
184 to the plaintiff for the damage he had sustained ; but that they had 
a remedy over against the street railway company. 
eld, also, following Anderson v. Canadian Pacific R. W. Co., 17 O. R. 
747, that the six month’s limitation clause in the Railway Act did not 
apply, the right of the city against the street railway company being one 

, of contract.
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en tit 
comjThis was an action tried before Street, J., at the Spring 

Assizes of 1889, at London, with a jury.
It was brought by the plaintiff against the corporation 

of the city of London, to recover damages for injuries sus
tained by the plaintiff arising from an accident that 
happened to him owing to the want of repair of one of the 
principal streets in the city of London.

It appeared that in the spring of 1888 the street railway 
had removed the ice and snow from their tracks,

I Statement.

By
" autz 
plete 
the j 
publi 
corpo 
may

of th. 
subjec

company
which were laid in the centre of the street, and which had 
the effect of making a trench where the tracks were. The 

driving along Dundas street near the corner

I

Byplaintiff was
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nLÜCnhf?rdiatree^0n0 0f the moSt PubIic and frequented 
. parts of the city, and on attempting to turn out for a pass

ing velncle the runner of his cutter got into the trench 
and was overturned, his horse ran away, and the plaintiff 
was dragged a short distance and dashed against a telegraph 
pole, receiving severe injuries. The occurrence covered a 
space of some ten seconds.

There was evidence to go to the jury that the plaintiff's 
feet got entangled in the cutter, and that after beino- th 
out lie held on to the reins ; and it 
holding on to the reins was 
negligence.

After the action had been commenced, and more than 
six months after the happening of the accident, on the 
application of the defendants, the corporation of the city 
of London, the London Street Railway Company 
made parties defendants.

The defendants, the corporation of the 
claimed that under the statute

CARTY V. CITY OF LONDON.
123
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city of London,
Street Railway Company, 36 VicT^axind a bydtw 

passed by the corporation of the city of London, thereunder, 
and also an agreement entered into between the corporation 
of the city of London and the London Street Railway Com
pany, the city of London'were relieved from all liability in 
the premises; or, if liable to the plaintiff, that they 
entitled to have a remedy over 
company.

By sec. 4 of that statute the company were thereby 
authorized and empowered to construct, maintain, com

plete and operate a double or single iron railway," &c ■- for 
the passage of cars" &c„ “upon and along such of the 
public streets and highways within the jurisdiction of the 
corporation of the city of London," &c„ " as the 
may be authorized to

London 
fter the 
London

cement, 
i. 0. ch. 
hey had

17 0. E. 
i did not 
eing one

against the street railwaySpring

Dration 
es sus- 
it that 
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company
pass along,’under and subject to 

any agreement hereafter to be made between the council 
of the said city and the said company, and under and 
su ject to any by-law of said corporation respectively ” &c 

Ly sec. 13, “ The council of said

ailway 
tracks, 
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Statement said company ” were thereby “authorized to make and 
enter into any agreement or covenants relating to the con
struction of the said railway : for the paving, macadamiz
ing, repairing, and grading of the streets or highways, and 
the construction, opening up, and repairing of drains or 
sewers ; and the laying of gas or water pipes in the streets 
and highways ; the location of the railway, and the par
ticular streets along which the same shall be laid ” &c.

By sec. 14 the city was “authorized to pass any by-law 
or by-laws for the purpose or carrying into effect any 
agreements or covenants; and containing all necessary 
clauses, provisions, rules and regulations tor the conduct of 
all parties concerned, including the company, and for 
enforcing obedience thereto ” &c.

The material parts of the by-law passed by the corpora
tion of the city of London, under sec. 14, and also of the 
agreement entered into beiween the city and the company 
are set out in the judgment of Rose, J.

In answer to questions submitted to them, the jury found 
that the roadway where the accident happened was not in 
proper repair at the time of the accident : that the want of 
repair consisted in not properly clearing away the ice from 
the street railway track : that the roadway had been out 
of repair for about ten days : that the cause of the upset
ting of the plaintiff’s cutter was turning out of the railway 
track. They also found that the plaintiff was not guilty 
of any contributory negligence which caused the accident ; 
and also that the plaintiff could not by using ordinary 

have avoided the injuries he sustained ; and also that 
the want of repair was caused by the street railway com

pany.

The learned Judge, at the close of the case, gave judg-. 
ment as follows :

“ Upon the answers of the jury to the questions sub
mitted to them, I enter a verdict for the plaintiff against 
the defendants, the corporation of the city of London, for 
$5,000. I further direct that judgment be entered, on or

124 THE ONTARIO REPORTS, 1889- XA
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ke and 
he con- 
id amiz- 
,ys, and 
rains or 
: streets 
;he par-

ation of the city of London, for $5,000, with full costs of 
the action; and that such judgment shall declare that th 
defendants, the corporation of the city of London, are en
titled to recover the amount of the said judgment and 
costs, together with their own costs of defending this 
action, and of adding the defendants, the street railway 
company, as parties over and from and against the said 
last named defendants, and are entitled to judgment and 
.execution therefor.”

e

&c.
by-law 

icfc any 
icessary 
iduct of 
md for

i

Motions were made by both the defendants against the 
judgment the grounds of which are set out in the judo-- 
ment of Galt, G J. j °

During Easter Sittings, June 6th, 1889 the 
were argued.

Meredith, Q. C, for the defendants, the corporation of 
the city of London, referred to R. S. 0. ch. 184. sec 531

I TwV’!6^ °h- "• (a): Anderaon v- Northern
Do 37TtV °p aPe301i Hay V- Grmt "«***■ »■
Co., 37 U.C. R. 4o6 ; liegina v. Hodge, 9 App. Cas. 117 ;
Hovntt v. Bottmgham and District Tramways Co. 12 0

■ .16; Imp. Act, 33 & 34 Vic. ch. 78, secs. 28-9
Barham v. Ipswich Dock Co., 54 L. T. N. S. 236 ; Travers,, t

Robinson Q. G, and Flock (of London), for the defen
dants, the London Street Railway Company, referred to 

l atSZ V; 11 Rh- Id. 98 ; Turner v. Corporation of 
C Tfn n ■ E 109 ; Conger v- Grand Trunks W
10 O fi°7n' a 1 Ma'J V' °ntaHo and Queb"-C R- W- do.,
10 O K. 70 ; Arscott v. LiUey, 14 A. R. 283, 294.
Pr ft61’ n C" a”d G' W' MarSh’ for the P,ai”tiff, referred to 

'■ ook, 26 C. P. 182 ; Maxwell on Statutes, 2nd ed., 9ti.
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Judgment. June 29th, 1889. GALT, O. J. 
Galt, C.J.

.

83
So far as the plaintiff is concerned there were only two 

issues ; first, that the action was not brought within three 
months before the commencement of the action ; and, 
secondly, that the alleged accident was caused by the neg
ligence of the plaintiff.

As respects the first, the accident happened on the 8th 
of March, 1888, and the writ was issued on the 29th May, 
1888, so there is nothing in that objection ; and as respects 
the second, the jury have found he was not guilty of any 
negligence which caused the accident ; and also that the , 
plaintiff could not, by using ordinary care, have avoided 
the injuries which he met with. They also found that the 
roadway where the accident happened was not in proper 
repair at the time of the accident. These findings are fully 
sustained by the evidence.

The city of London moved against the judgment entered 
against them, on the ground of contributory negligence of 
the plaintiff ; and that the duty of repairing the place 
where it was found to be out of repair did not rest upon 
the defendants, but upon the defendants The London 
Street Railway Company.

There is nothing to be said as respects this motion. 
The jury have found the plaintiff not guilty of any 
negligence, and that the street was out of repair. The 
city are therefore liable to him under sec. 531 of ch. 184 ; 
and whether such want of repair arose from the negligence 
of the street railway company or not, is nothing to him. 
It was a duty which the city owed to the plaintiff, and 
which, so far as he is concerned, they have neglected. The 
motion is therefore dismissed with costs, such costs not to 
be charged against the co-defendants.

The street railway company also moved against the 
judgment on the following grounds :

1. That the said railway company cannot be made res
ponsible for the damage claimed herein, as they were not 
made parties to this action until more than six months had
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elapsed from the happening of such damages ; and by 
83 of the Railway Act, which by sec. 16 of the Act i ‘ 
poratmg the said railway company, is made applicab 
remedy against the said railway company is barred.I 

This action was not brought against these defendants by 
the plaintiff, but they were made parties at the instant of 
the city, which claimed that it was owing to a breachrf 
contract on the part of these defendants the plaintiff had 
been injured.

I have gone through all the cases 1 could find on thé 
pUe^l0^’*m/.tlJe><;aSe of Anderson v. Canadian Pacific 
-?• W:Co* (judgment delivéred to-day), and am of pinion 
that the limitation clause has no bearing in cases/where 
the cause of action arises out of a breach of contra*

That under the statute incorporating the said company 
and the by-law of the corporation of the city of London of 
8th March, 1875, granting certain privileges to the said 
company, and the agreement of same date between the said 
city and company, the said city are relieved from liability 
tor the damages claimed herein, and

127 ,
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.... no verdict or judg-
should have been entered against them.

This is a most extraordinary objection. It amounts to 
this, that because these defendants had contracted with the 
city to keep their street in repair, and had broken their 
contract, therefore, the city was discharged.

3. Even if the city is entitled to such remedy over the 
learned Judge has no power to give the direction referred to 

These defendants had been made parties defendant 
under sub-sec. 4, of sec. 531, and although the city of 
London might have recovered against them for a breach 
of their contract, there was nothing to prevent them avail
ing themselves of this section ; and the learned Judg 
fully authorized to make the order in question.

The motion must be dismissed with
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Rose, J. :— /
I agree to what the learned Chil Justice has said about 

evidence of contributory negligent.
*Now reported 17 0. R. 747.
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The plaintiff was tin-own out of the vehicle on the street, 
dragged a short distance, and dashed against s^felcgraph 
pole, receiving injuries of a most serious! n'àtilre. The 
whole occurrence covered a space of a few secohds, say t,on> 
as stated by one of the counsel.

We are asked to Say that because there was evidence 
that the plaintiff held on to the lines, so that possibly he 

thus dragged to the place where he suffered his inju
ries, he cannot recover in view of Anderson v. Northern 
It W. Go., 25 C. P. 301 ; Hay v. Great Western R. W. Co.,

Judgment. 

Rosy, J.
rc
I
b.
ai
d(

of
in
th
pu

37 U. G R. 456.
There was evidence from which the jury might have 

' inferred that his feet were entangled in the cutter, and that 
his body was carried along in a positjon almost at right 
angles to the cutter.

To say. as a matter of fact, that because a man thus 
thrown out of an upsetting cutter did not within the space 
of a few seconds, and within the distance of a few feet, let 
the lines go, is such evidence of negligence contributory to 
thè accident as would entitle him to recover, is too start
ling a proposition for my judgment at least to accede to.

It may have been, had he time for any consideration, or 
the" exercise of any judgment, that in view of the position 
of the cutter and his own body, he deemed it prudent for 
his own safety to hold on to the lines ; and, if so, though 
such a conclusion may have been the result of an" enoneous 
judgment, the cases all shew that an error of judgment in 
a moment of peril could not prevent recovery.

It may have been, and probably it was, that he had not 
time to cSsider and determine on any course of action,
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by tand instinctively held the lines.

Certainly we cannot say thathe had placed before him 
two courses of action, and deliberately chose that attended 
with danger in order to save his own property, or the lives 
of others which would be in-jeopardy unless the horse were
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Go., 25 C. P. 301, if I may be allowed to say so, sug^.
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'-x
afford anvatnt‘St'!i,ni*S- Ccrtainl>!t s<*ms to me not to ““X

;a: ■w- *■ —■ - -
J have carefully considered the argument tlmi „«■ ,

Of the Statute 36 Vie. ch. 09 (0.), and oîthe b^W p^d 

m pmsuanee of its provisions, and the agreement bcLeen 
the parties, was to relieve the city from its liability to the

P ’ Counsel*60P**? the„MuniciPal Act, ES.O. ch. 184

«
Co., 54 L. T. N. S. 23-6.

The Act 36 Vic. ch. 99, sec. 13, authorized the city to enter

râ lwaavy 7Tent "rehtiDS t0 th° “-truotion of the 
r ‘C the pavmS' macadamizing, repairing and ma 
dmg. °f he ^ or highways; a^d the ZIucJI 

opening of, and repairing of drains or sewers; and the laying

all necessary clauses, provisions, rules, and regulations for 
the conduct of all parties concerned, including the 
and for the enforcing obedience thereto,”

A by-law was passed on the 8th March 1871 „„ i 
-c 14 of the Act. Cause 8 provides tlmt ' the Lit 

be ween the rails, and a space of two feet outside of such 
.ads shall be paved or macadamized by and at the expense 
of the said company, and kept at all times ini good repair

S:,Xsri' “• —V»
Clause 12 provides for paving the portion between th 

the rails, and for two feet outside, at the expense of the 
company, the same to be kept in repair bv the e Clause 14 provides for repais by the cit/at th mPaDy'

Of the company, in cases of neglect * eXpme 
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■ Clause 15 prpvides for removal of snow of'lce by the 

company, under the direction of the city commissioner.
Clause 13, is very material. It provides as follows : 

“The said company shall be liable for all damages which 
be occasioned to any person by reason of the construc-

' Judgment. 

Rose, J../

tion, repair, or operation of the said railways, or any of 
them, or by reason of any default in repairing those parts 
of the said streets which it is herein provided that the said 
company shall keep in repair ; and the said corporation 
shall be indemnified by the said company from all liabil
ity in respect of any such damages.1’

By agreement under seal the city corporation and the 
company, on the same day as the by-law was passed, 
entered into mutual covenants to carry out the provisions

1

< f
l
t

II
t

of the by-law.
The liability of the city under sec. 531, apart from the 

Act 36 Vic. and the by-laW and agreement, would be 
undoubted.

Is there anything in tlie Act, by-law, or agreement tp 
relieve the city of the liability, and transfer it to the

Ci

Ci

ei

com
pany alone.

As Mr. Marsh pointed out under secs. 1 and 3 of C. S.C., 
ch, 85, and sec. 491 of R. S, 0. ch. 174 (1877), sec. 531 of 

schedule C. to R S. C. 
the city would be liable to indictment for neglect 
of duty. The clearest language would be necessary to 
relieve it from such liability.

The Legislature empowered the city to enter into an 
agreement with the company, and to pass by-laws to 
enforce the agreement ; and by the agreement, the terms 
and provisions of the by-law being incorporated in the 
agreement, the company undertook certain duties which 
the city Was bound to perform, and agreed to indemnify 
the city against all liability in respect of damages 
sioned by neglect to perform such duties.

Can there be any fair reading of these provisions which 
does not recognize a continuing of liability on the part of 
the city, and an understanding on the part of the company
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1to perform duties for the neglect of which the city might 
be made responsible in damages ?

Sec. lo of the Act, as above quoted, shews that the com

pany may contract for the paving, macadamizing, repairing 
and grading of the streets or highways ; the construction,’ 
operating of, and repairing of drains or sewers, and the 
laying of gas and water pipes in the streets or highways 

Is the argument to be that the city may hand over to the 
company all these works, and free itself from responsibility 
for their construction and repair, and shift such responsi
bility over on to the company ? The question, as it seems 
to me, affords its 

It would rather

the
Judgment. 
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appear that the relation between the 
two corporations would be, that, so far as the city by its 
works interfered with the works of the company, the city 
cou d arrange with the company to construct or repair, and 
compel the company to carry out any agreement to that 
effect.

in my judgment the oases above cited do not afford 

authority against this conclusion 
In neither

the
l be

it tp any

the elation of the parties to each other 
the same as here, and no provision like sec. 14 of the Act, 
or clause 13 of the by-law existed.

During the argument it was stated that in Howitt v 
Nottingham and District Tramways Co., 12 Q. B. D. 16’ 
Hliere was a similar indemnity clause ; but an examination 
of the judgment of Lord Coleridge, C.J., at p. 20, will make 
manifest that

lom-
was

S.C.,
11 of i
s. c. i:1 ar/f:gleet
y to

ill,, , was not so- Indeed from the language of
he leafned Chief Justice, I am reasonably certain that had 

"e a clause similar to the
decisl

o an 
rs to

one in question, his 3
/ have been quite the other way.
uld be unable to find any case to apply the indem- 

mty clause to, if this be not one, and indemnity implies 
liability against which indemnity is sought.

I also think that the right of the city against the com
pany rests upon contract, and that the limitation clause 
does not apply, following our decision in Anderson y 
Canadian Pacific R. W. Co.
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Judgment. j agree to the disposition of the motions stated in the 
Rose, J. judgment of the learned Chief Justice.

MacMahon, J., was not present at the argument, and 
took no part in the judgment.
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[COMMON PLEAS DIVISION.]

Daby v. John Gehl and William Gehl.

Execution—Division Court judgment—Transcript to District Court—Issu- 
imjfi. fa. lands without fi. fa. goods—Sale under expired writ—Sale 
after return off. fa. lands under ordinary fi. fa. instead of alias fi. fa.

, —Estoppel—Payment.

Upon a transcript from a Division Court to a District Court, it is not 
necessary to issue a fi. fa. goods from such District Court before a valid 
sale can take place under a fi. fa. lands issued therefrom.

Kehoe v. Brown, 13 C. P. 549, observed upon.
Lands were sold under a fi. fa. lands after the expiry of the year, and a 

deed executed to the grantor of the plaintiff by the sheriff which 
recited that the writ had been duly renewed, but neither the sheriff’s 
nor the district clerk’s books shewed any such renewal.

Held, that no renewal was proved, and the sale was invalid.
Subsequently, an ordinary writ of fi. fa. lands was issued on the judg

ment, a sale was made and a deed to the plaintiff executed by the 
sheriff.

f

i*

Held, that the fact of an ordinary/, fa. lands being issued instead of an " 
alias fi. fa,, and the advertisement being as if the proceedings were 
initiatory proceedings towards effecting a sale of the defendant s lands, 
would not of itself invalidate the sale.

In 1886, one of the defendants commenced an action against the pre 
plaintiff and others to set aside the sheriff’s first deed, which 
dismissed for want of prosecution.

Held, that the said defendant was not.thereby estopped from setting up 
the invalidity of the sheriff’s sale.

Held, also, that, under the circumstances, the defendants could not set up 
that the proceedings under the expired writ constituted a payment of 
the execution debt. .

Bank of Upper Canada v. Murphy, 7 U. C. R. 328, distinguished.

This.was an action to recover possession of land, tried 
before MacMahon, J., without a jury, at Port Arthur on 
the 18th of July, 1888.

The learned Judge reserved his decision and subse
quently delivered the following judgment in which all the 
facts are stated.
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,?mw Jh *-°f 0ctober’1882’ of the land in question Mac«1H0S’ 
under an execution at the suit of Thomas Penfold amiinst J'
Dlaintfffndant J°hn GeW' Titlc is also claimed by the 
JnTv ilr a Purchaser sheriff’s sale, on the 8th day of
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]Judgment, renewed before the 4th December, 1881, expire on the 3rd 
—— of December, so that a sale of the lands of the defendant 

macmahon, John Gehl on the 3ist October, 1882, would bo invalid, 
and no title would pass to Hannah Penfold through whom 
the plaintiff claims under his first deed unless such renewal 
took place.

The sheriff’s deed to Hannah Penfold was put in at the 
trial, dated the 13th November, 1882, and recites the writ 
of fi. fa. and that it was “ duly renewed.”

The acting sheriff of the district was called and produced 
the books belonging to the late sheriff, and no entry 
appeared in the book shewing that the fi. fa. 
renewed ; and it was admitted that the books of the clerk 
of the District Court did not shew that the fi. fa. had been 
renewed, which would have been the case had a renewal 
taken place. . T

I find that the fi. fa. was not renewed ; and 1 think it 
was in consequence of the discovery by the plaintiff that 
such renewal had not taken place, and that the sale was 
therefore invalid, which was the cause of the lands being 
again advertised and sold under the same judgment.

The./i. fa. having expired without any proceedings 
hayifig been taken or the land advertised for sale, the 
sheriff had no authority to sell. Hannah Penfold therefore 
mptained no title and could convey none to the plaintiff.

X)n the 19th of June, 1885, writs of fi. fa. goods and 
lands were issued on this same judgment against the 
defendant John Gehl, endorsed to levy $104.30, with costs 
of writs &c. The fi. fa. goods was returned nulla bona, 
and the fi.fa. lands was returned fieri feci “ the sum with
in mentioned ($147.26) which I have ready ” &c.

The sale was not under an alias fi. fa., but under the 
was advertised in the
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Ontario Gazette as' if the sheriff’s then proceedings 
the initiatory proceedings towards effecting a sale of the 
defendant’s lands. .

As there was not in the sheriff’s hands at the time of 
the first sale on 31st October, 1882, any writ in force, 
there could be no valid sale ; and therefore nothing passed 
by the deed from the sheriff to Hannah Penfold. As far 
as the result is concerned it is as if the sheriff had never 
attempted to sell.

The correct course for the execution creditor to have 
pursued upon discovering that the sheriff’s proceedings 

invalid was to have caused an alias fi. fa. lands to
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have issued ; but the fact that merely an ordinary writ of Judgment. 
fieriJaeias lands issued under which the sale took place ,, "W- 
m 1886, when the plaintiff became the purchaser, would 
not of itself invalidate the sale.

OL. DABY V. GEHL. 135
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I have reached the conclusion that the second sale, or 
rather the sale under the second Ufa., was a valid sale bv 
the sheriff to the plaintiff of the land in question 

The defendant John Gehl in July, 1886, commenced an 
acbon against Thomas Penfold, John F. Clarke, (the then 
shenff of the District of Thunder Bay), Hannah Penfold 
and Daby, the plaintiff in the present suit, tp set aside as 
clouds upon the title to the land, the deed from the sheriff 
to Hannah Penfold of the 13th November, 1882, and the 
deed from Hannah Penfold to the present plaintiff.

That action was dismissed for want of prosecution by 
order dated in September, 1887. '

The counsel for the plaintiff at the trial argued that the 
dismissal of that action estopped the defendant from set
ting up the invalidity of the sale by the sheriff,

There was no determination of the matter and no final 
judgment of the Court was pronounced on the matters in 
issue and the proceedings in that suit are not therefore 
conclusive : Taylor on Evidence, 8th ed., p. 1719.

evidence regarding the conveyance by John Gehl to 
William Gehl shews that it is fraudulent and

^oli” 9eh.l s creditora- Prior to the conveyance 
William Gold obtained from the sheriff’s office a certificate 
shewing that Penfold’s execution against John Gold's 
lands was then in force and unsatisfied. The money con
sideration paid by William Gehl to John Gehl at the time 
of the conveyance was only $2. William Gehl did not 
appear at che trial as a witness to support the deed made 
to linn.
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The examination of William Gehl, taken for the 
of discovery, was

ere purpose
put in, shewing that he had re-conveyed 

the iand to John Gehl in the year 1887; and the evidence 
ot John Gehl at the trial is to the same effect, although 
such re-conveyance was not put on record in the registry 
office, so that the title, as far as John Gehl could convey 
one, stands in the registry office in the name of William 
Gehl.
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A point taken by counsel for the defendants 
the plaintiff had not proved a judgment 
Penfold v. John Gehl, and that this was ] 
the plaintiff could succeed in his action.
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The contention raised is disposed of by the case of 
Ralston v. Hughson, 17 C. P. 364, and the authorities 
therein cited.

There must be judgment for the plaintiff for the recovery 
of the land mentioned in the pleadings, and to set aside 
the conveyance made by the defendant John Gehl to the 
defendant William Gehl mentioned in the sixth paragraph 
of the statement of claim as being fraudulent and void 
against the plaintiff and the other creditors of John Gehl.

The plaintiff is entitled to his costs.

The defendant moved to set aside the judgment entered 
for plaintiff and to enter judgment for the defendant.

In Michaelmas Sittings, December 3, 1888, Cattanach 
supported thft motion.

Delameretcontra.
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Judgment. 

M acMahon,
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June 29, 1»89. RosEjtT:—

The facts and fmdings are set out in the judgment of 
my learned brother MacMahon.

Mr. Cattanach urges that the proceedings taken upon 
the expired writ ^resulted in the payment of the execution 
debt, citing Bank of Upper Canada v. Murphy, 7 U. C. R. 
328. The facts differ materially, and the decision is not in 
the defendant’s favor.

Robinson! C. J., there said, at p. 330 : “We consider that 
the bank, hjiving been paid their debt in full in 1840—not 
by any person who purchased the judgment from them, and 
not, as appears, upon any understanding even between them 
anà the person paying the debt that he was to be allowed to 
enforce the execution in their name for his benefit—it could 
not be competent to them at this distance of time to elect 
to consider their debt as unsatisfied, and to act upon the 
assumption that the person who paid it did not make the 
payment in privity with their debtor.”

In the present case, if it is to be assumed that Daby paid 
Tenfold the execution debt in privity with John Gehl, the 
execution debtor, then as such payment was made as the
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of consideration for the 

I do not see
conveyance of the land in question Judgment, 

how the execution debtor can be heard to R~, 
claim the benefit of the payment and at the same deny 
the power of the execution creditor to convey. For this 
purpose I am treating Hannah Penfold and Thomas Pen- 
told, the execution creditor, as in fact one and the same 
person i. e. treating the execution creditor as acting in the 
name of Hannah, as the fact appears to have been.

If John Oehl is permitted to displace the presumption 
that the payment was made in privity with him, then it 
seems to me equally open to the execution creditor to sh 
that the debt was not in fact paid.

In either view the plaintiff is entitled to succeed against 
the objection to the validity of title, for if the debt was 
paid, the conveyance from Hannah Penfold to the plaintiff 
stands, and if it was not paid the deed from the sheriff is 
valid.
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So as against John the plaintiff’s title is made 
William Gelil out.

now seeks to amend, claiming to be mort
gagee and not owner in fee.

When examined for discovery he stated : “ He told 
there was a

it of

upon
ition
0. R.
ot in

mortgage against the property and I said I 
would buy the property from him and pay off the mort
gage, and if he wanted it back at any time 1 would let him 
have the first chance of it at $1000 * *
I would not

* I told him
pay any more for him unless I was secured 

but I would let him have it back for

that 
—not 
i. and 
them 
ed to 
could 
elect 
l the 
'ce the

mi , , what he owed me-
lhe lapd was worth about $800, I bought it to 
myself He has not paid me anything yet, " * *
The amount mentioned in the deed from my brother tome 
was $800. The whole bargain was made and completed
I wont da)th 1 "ad n°idea °f buyin= the property before

The statement of defence claims that the defendants 
“ have, or one of them has a good title in fee simple 
absolute in and to the said lands.”

On the 15th of May, 1880, William made a deed to John 
ot the lands for the

secure

paid
1, the 
s the

expressed consideration of $1000, to
18—VOL. xvm. o.u.
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Judgment, enable him to maintain an action against all the partiesx 

referred to by my learned brother.
At the trial William did not appear, intentionally 

remained away being as he says convinced that he might 
safely do so, although the conduct of his counsel at the trial 
was such as to indicate to the Court that he expected 
William to be present.

John gave evidence, and said :
Q. What was the arrangement between you then ? A. We had no 

special arrangement.
Q. Whose property is it now ? A. My brother claims it.
Q. Is it his really ; is this property yours or your brother's ! A. It 

should he mine by rights.
Q. What do you mean by that ? A. I have worked for it, and I have 

paid it off in work ; and the labourer should be paid for what he works.
Q, Do you mean to say that your brother ought not to be paid for the 

horses and cattle [and the mortgage to Burk? A. I worked some of it, 
and he wanted so much from me that I would not pay the remainder 
whatever the remainder is.

Q. Whose property is this ; is it yours or your brother’s ; who has it, 
the property ? A. My brother.

There are glaring contradictions between these state-
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It is manifest that on the evidence before my learned 

brother he was quite justified in concluding that the defen
dant John Gehl was, as between himself and William, 
entitled to the property, and in view of the contradictions 
between them, and the large amount of costs already 
incurred, I think it equally clear that William should not 
he allowed at this stage to change the nature of his defence 
and have a new trial. One must not lose sight of the 
fact that the deed from William to John was not produced 
at the trial, and the facts apparently warrant the charge 

de by the plaintiff’s counsel that it was wilfully withheld. 
Moreover the contention that all the inconsistencies in thé 

to be attributable to his

It
the j
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positions assumed by William
good nature in dealing with his brother is rendered 
what difficult by the evidence of John above stated.

If he was willing that John should appear as owner foi 
the purpose of bringing the action against the plaintiff and

are
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others, as set out in the judgment of my learned brother, Judgment, 
he cannot complain if he is held to the same position when 
the positions on the record are reversed.

It is impossible to open up the case to let in evidence of 
rents received by the plaintiff. This fact was known to the

DABY V. GEHL. 139
iesx

fil!
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;ht
■ial
ted IIparties before the trial, and as appears from the affidavit 

of Mr. Keefer also to the defendants' solicitors at the time 
of the former action to set aside the deed. It is not a dis
covery of fresh evidence as claimed, but a case of either 
neglect or withholding of evidence at the trial of this action.

The costs already incurred are very heavy, and 
not help noting that although when William’took the 
veyance from John he was made aware of the plaintiff’s 
claim as an execution creditor, both he and John have put 

plaintiff to very heavy costs in joint endeavors to 
prevent the plaintiff realizing his claim. ,

If there has not been fraudulent action

one can-,. It
con-

the the
I it,

as against a
creditor, there has been a useless waste of money in an 
improper endeavour to keep the plaintiff out of his just 
rights. If when William reconveyed to John to enable 
him to bring an action to set aside the conveyance from 
Hannah Penfold, an honest effort had been made to pay 
the plaintiff’s claim, we would not now be presented with 
the fact that the property is being, or has been eaten up in 
costs.

i te-

ned
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sidy It seems to me in the interest of the parties, if not of 

the public, that there should bean end put to the litigation. 
The motion must in my opinion be dismissed with costs.

Galt, C. J., and MacMahon, J., concurred.
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1
Young v. The Corporation of the Town of 

Ridgetown.
:

Sequestration—Municipal corporations—hnvalid by-law—Injunction 
restraining acting under—Passing valid by-law Breach.

A municipal corporation having been enjoined from purchaaing a property

tion was dismissed.

This was a motion for a writ of sequestration against 
the lands of the defendants for disobedience to an in- 

junction.

w. R Meredith, Q. C., for the motion.
Matthew Wilson, contra. __

The facts are fully stated in the judgment.
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On the 28th of March last, I granted an order for an 

interim injunction, restraining the defendants, the corpor
ation of the town of Ridgetown, and six members of the 
council of that municipality, who were parties defendant 
at the time such motion was made, “ from purchasing a 
certain church or building for the purpose of a Town Hall, 

over any money there-or for any other purpose, or paying

for.”
On the 16th of May, this injunction was continued until 

the hearing at the next Sittings or Assizes at' Chatham. 
After obtaining the order for the continuance of the 

names of the six mem-, injunction, the plaintiff caused the
hers of the council whom he had made defendants, to be 

struck out of the proceedings.
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On the 18th day of June last the municipal corporation Judgment, 
of the town of Ridgetown passed a by-law, reciting that 
the legality of by-law No. 172, under which the purchas- J. ' ’ 
ing of the church for the purpose of a Town Hall had 
been restrained by the injunction, had been questioned, and 
it went on to provide for the levying of a rate to raise the 

of .81,500 during the year 1889, for the purpose of 
purchasing a suitable building and site for a Town Hall 
for said town/which site is described in the by-law.

Clause 5 of the by-law is as follows : “ That in order to 
prevent further litigation in respect of the said by-law No.
172, (being a by-law of the said corporation for the pur
chase of i certain church or building for the purpose of a 
Town Hall) ; and to prevent further proceedings being 
taken in said action, and to make it impossible to do any
thing in breach or contempt of said interim injunction, the 
said by-law No. 172, be and the same is hereby repealed ; 
and the solicitor for the said corporation is hereby author
ized and directed to move the Court or Judge,for a stay 
of all proceedings in the said action on such terms as may 
seem proper, or to take such other proceedings as he may 
deem advisable to settle said action.1’

The .present motion asks for a writ of sequestration 
against the lands and tenements of the corporation for 
disobeying the injunction of the Court, such disobedience 
being that the corporation have again purchased the said 
Albert Street Church for a Town Hall, and have passed a 
by-law for that purpose, (being the by-law of the 18th of 
June) ; such by-law providing for the raising of the 
sary money lor the payment of the said building, which 
was done while the said injunction was in full force.

After the passage of this by-law, the plaintiff moved to 
commit the members of the council, who were originally 
parties defendant, for breach of the injunction in again 
purchasing this property for a Town Hall, and in passing 
the by-law therefor.

The motion was heard before my learned brother Falcon- 
bridge, who dismissed it, upon the ground, as stated by
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Judgment, counsel before me, that the names of these several council- 
MaoMahon ors'having been struck out, were no longer parties to the

142

sli

action.
It is true that by the injunction the defendants were 

restrained from purchasing the church for a Town Hall, or 
. for any other purpose, or paying over any money therefor 

until the hearing. But the injunction was granted on the 
by-law then existing, which had been passed for the pur
pose of acquiring this property for a Town Hall without 

hand to pay for it, and without
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making provison to raise the money by the levy of a rate 
during the current year for this extraordinary expenditure 
in addition to the ordinary expenditure for the year.

its face is a valid by-law. But

toI
on

The present by-law on
Mr. Meredith suggested that from the figures furnished 
to the receipts and disbursements of the corporation at the 
time the injunction was granted, it was evident that 
the rate to "be levied for this extraordinary expenditure, 
together with what was required for the ordinary expen
diture of the corporation, would exceed the two cents in 
the dollar allowed by law to be levied.

The by-law recites that the rate for the present year 
(1889) for the ordinary general expenditure, has been 
struck, and it is desirable to make provision for the levying 
of the said $1,500 in the present year without waiting for 
the passage of the by-law for the whole general rate.

It is also recited that the rate required to pay the said 
sum of $1,500, is 2.28 mills on the dollar, which is in addi
tion to the amount Required by yearly rate to pay all the 
valid debts of the corporation, so long as the same shall 
not exceed two cents on the dollar, being the limit the 

corporation is allowed to impose.
In the face of this, I must assume that the council in

what rate should
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passing this by-law, were fully aware 
be struck for the purpose stated in the by-law, so that 
that rate, together with the rate required to meet the gen
eral expenditure of the town, would not exceed the 

rate allowed—namely, two cents on the dollar.
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An order of the Court restraining the doing of an act Judgment 
should be^jmplicitely obeyed ; and where it is shown that 
an injunction has been disregarded, there should be 
hesitation in inflicting adequate punishment for the 
tempt.

The question in the present case, is, whether the corpor
ation being enjoined by injunction from purchasing 
the property mentioned for a Town Hall under 
admittedly in valid‘.by-law, they were, guilty of disobeying 
the injunction by repealing such by-law, and proceeding 
to purchase the same property under a new by-law valid 
on its face ?

Had the plaintiff proceeded to trial with his action, and 
a- result of the trial, the corporation had been per

petually enjoined from purchasing under the old by-law 
by reason of its invalidity, that, I take it, would not pre
vent the corporation from passing 
acquiring the same or other property for the purpose 
designed, namely, a Town Hall.

If that is a correct proposition to lay [down, the corpora
tion could at once, after the injunction granted, admit the 
invalidity of the by-law by repealing it ; and it was not 
obliged to incur the great expense attendant upon litigat
ing the question when satisfied that thewroceedings under 
which they proposed purchasing, could not be sustained ; 
and in so doing the corporation could not be in a less 
favourable position than if the question had been duly 
adjudicated upon after a trial, and a perpetûal injunc
tion granted under the circumstances I have already 
stated. That is, the corporation by repealing the old 
by-law and making a purchase of the same property under 
the new by-law which is vdlid, were not disobeying 
injunction which prevented its purchasing or paying 
money under the old by-law.

I, therefore, do not., think the defendants have been 
guilty of a disobedience of the injunction; and the motion 
for a writ of sequestration must be dismissed»

The defendants should, prior to passing the new by-law,
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Judgment, have advised the plaintiff of their intention to repeal the 
old by-law, and ask for a taxation of the costs of the 

J. ’ motion for the injunction. As this was not done the motion 
will be dismissed without costs. ' 6
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Regina v. Henderson.
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therefor.
i (J Held, that the conviction co

A
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uld „ot lié sustained, and must be quashed. T

This was a motion to gnash a conviction of the defen
dant made by two justices of the peace for the county of 

H al ton.
The defendant whs convicted under By-law No. Ib5, 

■poration of the county of

the
/ sell

indi

passed by the municipal 
Halton, on the 1st December, 1885, which enacted :

“ 1st. That from and after the passingsof this byrlaw no 
person shall act as a hawker or petty chapman, or carry on 
a petty trade or trades, br go from place to place, or to 
other men's houses, or on foot, or witlj any animal bearing 
or drawing any goods, wares, or merchandise for sale, or 
with any boat, vessel, or other craft, or otherwise carry 

' goods*wares, or merchandise, without having first obtained 
a license for that purpose,” &c. , ,

“ 2nd. That from and after the 1st day of December, inst., 
no person being an agent for any person or persons, not 
being resident within the county of Halton, shall sell or 
offer for sale tea, dry goods, or jewellery, or carry or expose

by t

difle
encl
disti

Tl
Oct(

*

ent
duri 
the f 
the t

i bulk

!



; lH 1
sa

m

1

!
» '«

!

i

XVIII.] REGINA V. HENDERSON. 145

samples of any such goods to be afterwards delivered Statement, 
within the county of Hal ton to any person not being 
wholesale or retail dealer in such goods, wares, or merchan
dise, without. having first obtained a license for that 
purpose,” «fee.

The by-law followed, what is

)
>

now R. S. 0. ch. 184, sec. 
495, sub-sec. 3, and sub-paragraphs (a) and (b) of sub-sec. 3.

The conviction was: “for that the said W. E. Henderson 
did carry on a petty trade without first having obtained a 
license for that purpose under the corporate seal * *
contrary to the provisions of by-law No. 165 of the corpo 
ration of the county of Hal ton, and contrary to the form 
of the statute in such case made andjprovided.”

A fine of So was imposed, and costs amounting to $3.20 
to be paid forthwith ; and it appearing to the magistrates 
that the defendant had

>

Î-

9

goods or chattels in the county 
ordered to be imprisoned in the 

county gaol for fifteen days unless said fine and costs should 
be sooner paid.

The evidence was to the effect that the defendant was a 
wholesale and retail dealer in teas in the city of Hamilton,in 
the county of Wentworth, where he resided : that he did not 
sell to merchants in Hal ton, but sold by sample, to private 
individuals, that k, orders were given from the samples of 
tea he had with Mini, and the orders on being forwarded 
by the defendant! to his place of business at Hamilton, 
were filled, and tl\e tea sent in packages addressed to the 
different persons vvhtrimd given' orders, but 
enclosed in ohe large package, and forwarded to Milton for 
distribution.

^ The conviction

no
liable to distress, hed

>f

5,
)f

all were>n
bo

‘g
for carrying on a petty trade in 

October, 1888, by the defendant delivering to the differ
ent persons the tea which had been ordered from him 
during the previous month, and obtaining payment for 
the same as delivered. When the orders were taken all 
the tea he had 
bulk.

wasor

i'y
ed

samples only—he carried no tea inwasot
or
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In Easter Sittings, Juno 4th, 1889, McGibbon (of Milton), 

There was no evidence to sustain
paiArgument.
secsupported the motion, 

the conviction. The person must have goods with him at 
the time, and offer them for sale. In Réginef v. Goutta, 5 
O. R. G44, it was held that the Act then in force, Municipal 
Act, 1883, 4G Vic. eh. IS, sec. 495, sub-sec. 3, (0.) did not 
apply to an agent going through the country taking orders 
for tea, and subsequently sent to deliver the same, as not 
being a hawker within the Act. After this decision the 
Act was amended by 48 Vic.ch. 40, secs. 1 and 2 (0.); but the 
amendment only referred to the agent of persons not resi
dent within the county selling goods, or carrying or exposing 
samples or patterns of any such goods to be afterwards 
delivered within the county. Thus, white the -Act restricts 
the agent from selling, &c., it1 does not restrict the prin
cipal himself. The by-law here is passed under the Municipal 
Act of 1883, sec. 495, sub-sec. 3, of which prohibits the 
acting as a hawker or petty chapman, or carrying on a petty 
trade. The defendant did not come within the terms of 

not a hawker, and was not carrying 
not carrying goods for sale :

for
sal
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T
thisthe by-law. He

“ petty trade,” as he 
Rtcjina v. McSieholl, 11 U. R. 659 ; Regina v. Bassett, 12 
0. R. 51 ; Regina v. Marshall, 12 O. R. 55.

Kappdle, contra. The defendant was clearly carrying 
on a petty trade within the meaning of the by-law. He 
obtains orders, and pursuant to the orders, the goods are de
livered Certainly, this was a sale in the county of Hal ton.

f y
September 7,1889. MacMahon, J.

Regina v. Coutts, 5 O. R. 644, and the cases there cited, 
shew that a person going through the country and taking 
orders for tea, who was subsequently sent by hiVm)Uter 
to deliver the tea in pursuance of such order, warnot 
“ hawker ” within the meaning of the Hawkers and Pedlers 
Act 50 Geo. III. oh. 51—or of our Act.

After the decision in Regina v. Goutts, sec. 495, sub-sec. 
3 of the Municipal Act, 1883, was amended by 48 Vic. ch. 
40 secs. 1 and 2, (0.) (see R. S. 0. ch. 184, sec. 495, sub-sec. 3,
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l)> paragraphs a and b.) whereby the word “ hawkers” in sub- Judgment, 

sec. 3 was made to include “ all persons who being agents ma^.v 
f°r persons not res,dent within thç county, sell or offer for J 
sale tea, dry goods, or jewellery, or carry or expose samples 
or patterns of any of such goods to be afterwards delivered 
withm the county to any person not being a wholesale or 
retail dealer in such goods, wares, or merchandise."
. y1”™ the language of the above amendment is analyzed 
It is, I think, apparent it does not include a principal who’ 
although not a resident within the county, sells by sample 
any of the classes of goods mentioned therein to persons 
who are not dealers in such goods, without procuring 
heense. The Act, as amended, applies to the agent” of 
such a person, and was evidently framed to meet such 
casçs as that of Regina v. Coutts.

If it was intended to make the non-resident owner of 
goods selling the same a “ hawker," the language employed 
m the amendment has failed in effectuating the intention 

,lh‘S !sthe. Vlew of his Lordship the Chief Justice of 
this Dmsmn in Hegina v. Marshall, 12 O. E. 55, in which 
I fully concur.

The difficulty which was suggested regarding the Act 
m the case last referred to was doubtless present to the 
mind of the counsel who represented the prosecutor when 
the case came before the magistrates, for the defendant was 
convicted of carrying on “a petty trade without having a 
license. ®
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„ In 0,'der t0;|a conviction under the Act for carrying on a 
“ petfy trade'” the evidence must shew, as pointed out by 
my brother Rose in Regina v. Coutts, that the person 
charged was " carrying goods for sale.”

ted,
;ing

What the defendant was doing was not in contraventibn 
of the Act which prohibits the carrying on of petty trades 
without a license. What was being done by him would 
have been a violation of that part of the Act which forbids 
the offering for sale certain goods by sample had the defen
dant been a person who under the Act could have been 
classed as “ hawker.”
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The defendant was neither carrying.on a “ petty trade," 
was he a “ hawker” within the meaning of the Act.

The motion muât be absolute quashing the conviction 

without costs.
There will be the usual protection to the magistrates 

and officers.

Galt, C. J., concurred.

Rose, J., was not present at the argument, and took no 
part in the judgment.

THE ONTARIO REPORTS 1889-148 XV

Judgment.

MacMaiion, it i
J.

to
the
pai
vill\

sub
Vic
par
thaï

[COMMON PLEAS DIVISION.]

Regina v. Higgins.

Canada Temperance Act—Village joined to another county j or municipal 
«•» purpose»—Jurisdiction of justices of county within which ml (age situated

-‘■Conviction differing from minute of conviction— Validity of.

of t
the

2.

not
of t 
impi 
conv 
tress

The defendant was convicted by two justices of the peace of the district 
of M., for a breach of the second part of the Canada Temperance Act 
for selling liquor at the village of B., in the district of M. The Act was 
in force in the village of B. only by reason of its being for municipal 
purposes within tiie county of V., within which county the Act was in 
force, and there was no evidence to shew that the Act was m force in 
the district of M. within which B. was situated. . .

Held, that the justices of the peace of the M. district had no jurisdiction 
to convict the defendant, for he could only be convicted by justices of 
the peace whose commission ran into V. county.

The adjudication and minute of conviction did not award distress, but 
provided that in default of payment forthwith of fine and costs, imprison
ment, while the conviction ordered that in default of payment forth
with, distress, and in default ofr.tiufficient distress, imprisonment. . , 

Held, following Regina v. Brady, 12 O. R. 358, 360-1, that the conviction 
Was bad.

h

In
the

Di
Tl

This was an application to quash a conviction, made 
under the second part of the Canada Temperance Act, for 
selling intoxicating liquor.

The defendant was convicted on the 11th May, 1887 
and fined by William Henry Spencer, and William 
don Taylor,,two justices of the peace for the district of 
Muskoka, the sum of $50 and costs, for a breach of the 
second part of the Canada Temperance Act, for selling 
intoxicating liquor at the village of Bracebridge, in the 
said district, between the 2nd day of March and the 2nd 
day of May, 1887.
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There were several grounds taken in the order nisi, but Statement, 

it is only necessary to refer to the first and second 
were :

1. The said justices of the

, which

to entertain the said complaints to hear anddltemfine

nart Tie 7 77 the Said fiction, as the second7 ° Canada Temperance Act is in force in the said 
VI lage of Bracebndge, only in virtue of the 
submitted to the votes of the electors 
Victoria, and

same being 
of the county of

. ... order *n council declaring the second
p. rt of the said Act m force in said county of Victoria ; and 
tha the said two justices of the peace are not, nor is either 
of then, nor do they profess to be justices of the peace for 
the said county of Victoria.

2. That the idjudication and minute of conviction did 
not award distress, but provided that in default of payment 
of the fine and costs'forthwith the defendant should be 
imprisoned in the common gaol for two months, while the 
conviction orders distress, and in default of 
tress imprisonment. sufficient4dis-

the1 umtTon" ^ 31' 1S89, AVleawwtK supported

Delamere, contra.
The argument and 

the judgment.
cited sufficiently appear fromcases

September, 7, 1889. MacMahun, J. :-t-

« ^ 777 °' (1877,) ch- 5- Par' 30, p. 27, and also by R. 
O. V. (1887,] ch. 5, sec. 1, par. 37, p. 29, the village of 
Bracebndge is included within the territorial division of 
the county of Victoria for municipal purposes.

By a proclamation in the Canada Gazette, dated 25th 
September, 1885, the second part of the Canada Tempe 
Act was declared to be in force in the county of Victoria 
from and after the day on which the annual or semi-annual 
hcepses for the sale of spirituous liquors in the said county 
shall expire. J

\ranee

v\ ,

%

Act

ipal

but

>rth-

iade
for

887
lad-
t of
the
ling
the
2nd

EE
SB

SS
si

B 
i

§
-=

 r

s



r
I

[VOL.

In Regina v. ShaveUar, 11 O. R 727, the Queen’s Bench 
Divisional Court held that the word “ county,” as used in 
the Canada Temperance Act, 1878, 
cipal, and not for electoral purposes, 
in force in the village of Bracebridge by reason of lying 
within the county of Victoria for municipal purposes, if an 
offence was committed against the Act within that county 
it could he prosecuted only before and adjudicated upon 
by justices of the peace whose commissions ran into the 
county of Victoria.

There was no evidence of the Canada Temperance Act 
being in force in the district of Muskoka.

The information and conviction each describe the con
victing justices as being justices of the peace for the 
district of Muskoka ; and there is no affidavit in answer to 
the affidavit fyled on behalf of the defendant on the 
motion for the celtiorari, that they are not justices of the 
pea&aJor the county of Victoria.

Ontjjjfrground alone the conviction must be quashed.
The adjudication, signed by the justices, is as follows : 

“ Judgment given for the plaintiff; defendant fined $50, 
and casts amounting to $11.95, payable forthwith, and in 
default, imprisonment for two calendar months in the 
mon jail.”

The conviction, afyer setting out the amount of the fine 
and costs, directs, “ And if the said several £ums be not 
paid forthwith, we order that the same be levied by dis
tress and sale of the goods and chattels of the said John 
Higgins, in default of sufficient distress, we adjudge that 
the said John Higgins]be imprisoned,” &c.

On this objection also the conviction cannot be sus
tained : Regina v. Brady, 12 0. R. 358, at pp. 360-1.

The conviction must be quashed. The order will be 
without costs, and with the usual protection to the magis
trates and officers.

Galt, C. J., concurred.

Rose, J., was not present at the argument, and took 
part in the judgment.

xTHE ONTARIO REPORTS, 1889.150

J udgmont. 

MacMahon, means county for muni- 
So that the Act being

.1.

c,

A

, It

Th

Th

H,
P

1: He.
A- Pe,

i

a

the

J

Ma

1
sitt

(. plai
veyintno

IS,



XVIII.] CUMBERLAND V. KEARNS. 151

[CHANCERY DIVISION.]

Cumberland et al v. Kearns.

Commit» for title—Coeemmt yi'iwf incumbrances ami for quirt enjoy

Action
that

on covenants m a deed of land whereby the defendant covenanted 
, * (lone no a®t * * whereby or by means whereof the

ffwe,re,’ 0r 8houI(1’ 0r1 might be i» anywise impeached, 
charged, or affected, or encumbered in title, estate, or otherwise how- 
brances'^ *iat t lC granteeB ahouId enjoy them free from all incuin- 

It appeared that a scheme of local improvement which resulted in the 
I’08't^n.of,ft.hxed rat0 f,,r fcen years, as a charge upon the lands 
veyed, to defray the expense of the improvement, was undertaken at 

the instance and upon the petition of the defendant and other property 
ho ders interested, under R. S. O. 1887, ch. 184, sec. 612, sub-s. o! Y
nl,infiffW ¥ ïf C larg.e was I,ilsae(1 before the conveyance to the
plaintiff, although the precise sum to be paid by each parcel was not 
ascertained by apportionment till after the conveyance.

I he by-law also contained a provision for commutation at the option of 
the owner. r

Held, ( affirm iling the decision of Robertson, J.,)that the action of the 
in joining m the petition, was the meané by which an incum- 
s created on the property, and was a breach of the covenants 

u 11 the plaintiffs were entitled to recover.
Held, also that the plaintiffs were entitled as da 

a sum sufficient to remove the charge.
Per Boyd, C. Different would be the conclusion if the taxes had been

çtesa W&isszrof the def-

defendant 
brance wa 
for which

mages in this action to

This was an action for breach of covenants contained in 
deed of land, brought under the circumstances which 
set out in the judgment of Robertson, J., before whom 

the action was tried at Toronto.

Statement.a

J. II. Ferguson and O’Brian, for the plaintiffs. 
Ilaverson, for the defendant.

May 31st, 1889. Robertson, J.:—

This action was tried before me at the last Toronto 
sittings, and is to recover damages for the breach of a 
covenant contained in a deed made by the defendant to the 
plaintiffs, bearing date the 14th day of April, 1887, con
veying to the plaintiffs certain lands on Margueretta street, 
in the city of Toronto, and which deed is made in pursu-
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.Judgment, ance of the Act respecting short forms of conveyances, and 
contains inter alia the following covenants : 1st, that he, 
the defendant, has the right to convey the said lands, not
withstanding any act of his ; 2nd, and that the plain tins 
should have quiet possession of the said lands, free from all 
incumbrances ; and 3rd, that the defendant had done no 
act to incumber the said lands. In the statement ot claim 
these covenants are set out in the form of words contained 
in column two of the Act referred to. , The complaint is, 
that the defendant, prior to the execution ot the said deed, 

or about the 2nd of February, 1885, with others, joined 
in a petition to the council of the city of Toronto, setting 
forth that he, the defendant, and the other petitioners, 
were owners of real property situate and abutting upon 
Dundas and Bloor streets, and between 'St. (Tarons 
avenue and Brockton road, and that they were desirous 
of having a street opened midway between St. Clarens 
avenue and Brockton road, beginning at Bloor street 
and running south to Dundas street ; that they desired 
such work to be carried out as early, as possible and as a 
local improvement, by special assessment according to the 
conditions, etc., adopted by the committee of works, and 
under the provisions of the municipal Acts, etc ; that such 
proceedings were thereupon had that a by-law at the in
stance of the defendant was, on the 9th of July, 1885, duly 
passed by the said corporation, directing the said street to be 
opened at the expense of the property benefited ; aild that 
sixty-six feet of land be taken and expropriated from 
Dundas street northerly to Bloor street ; and that the 
same be established and confirmed as a public highway or 
street, to be known as Margueretta street ; that the 
defendant and other owners of property on this Marg 
etta street, on the 10th of October, 1885, signed an agree
ment in writing, whereby they agreed to dedicate and give 
so much of their said properties as form part of said street, 
being strips off said properties measuring thirty-three fret 
on each side of the middle line of said proposed street, by 
the length of their frontages ; and to take and receive there
for at the rate of $2.50 a foot for each foot of said strip of 
thirty-three feet; and to allow M. S. Wood $25a foot frontage 
for his Dundas street frontage, by one hundred feet deep, 
and for the rest of his lot to be allowed $2.50 a foot as above, 
and the value of the buildings on the said sixty-six feet 
to be taken at the valuation of W. Maughan, assessment 
commissioner.1 This agreement was reported upon to the
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twCA ajdcilaPPeal'ed in evidence before the
that the defendant was then a property owner on the —
line of the said new street, and was entitled to receive
compensation tor the expropriation of so much of the same
an t? f®5ulred for t,le sal|i street, the sum of $2,076 46
Cl t ih °} °pel,“"=; up a,ul expropriating of tlm 
land fo, the said street should be assessed against the mo 
perty fronting on the line of the said new Loot „nd in 
pursuance of this agreement and the action of the council 
thereupon, the defendant was, on or about the 18th of
$2 0e76«’b18''\rd and reCeived ^ said sum of

lands to the plaintiffs, was the owner of the said lands 
together with the portion thereof expropriated, and it was 
as such owner that he acted and signed the said peti
tion and agreement, and in promoting, sugmjstina- Pand
tiZcdIf1nStthC15CVe''aliaiCtS °f t,IC co,"P01'ation ’before inen- 
*' "?d ‘onu d>‘,e’ anrl by means whereof the council did 
on the 29th of August, 1887, pass a by-law chamn„ the 
property fronting on Margueretta street, .including the
Bnliff gl'-ï!te»1 and ï0ll,veye(1 by tl,e defendant to tlm 
to n»wh W'th Î6 C°St ? °Pening «P the said street, and 
a IVon/ fme “np°md an,i Merged upon the said lands 
a frontage tax, payable for ten consecutive years com
mencing from 1st of January, 1887. The1 plaintiffs there
thinL ,a,'gIC ‘T by T"S 0t' the saM acts. matters and 
things, made, done and committed, executed or wilfully or '
knowingly suffered by the defendant, the said lands have 
become nd are now charged, affected and incumbered 
tern I* payment of the said tax ; and such charges 
trouble, and incumbrance, the plaintiffs allege, were occa- 
smned oi suffered by the defendant as aforesaid, in breach 
ot his said covenants in that behalf, and tlm plaintiffs and
imv'anT •n”hS mVe bcC?'“L' cha,ged and are liable to 
pa), and will W. reason of the defendant’s said breaches 
of covenants, hê compelled to pay a large sum to extin
guish get rid of, and free and discharge these said lands 
from the said charge, trouble, or incumbrance.

The defendant admits the signing of the petition etc
that nf !xecutl0n °f. tho (luei1 alld covenants, and he’says 
that the ta,x complained of as a breach of the covenants 
contained in the deed was imposed after the date of the 
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said deed by the council o£ the corporation of the city of 
Toronto, acting under the authority of the Municipal Act 
and the by-laws passed by the council, numbered l,o2A 
respecting local improvements and special assessments 

. therefor, passed in December, 1884 ; also by-law No. 1,>8A, 
which by-law was duly signed on the - 27th of July, 1< o , , 
and by-law 1,631, respecting the opening up ot the said

xTHE ONTARIO REPORTS, 1889-154
liJudgment. 

Robertson,J.
c
c
ti\ d
b
ci
tl

find them to be as alleged by 
plaintiffs ; there is no dispute as to them.

The opening up of the street has cost $21,921.44, ot 
which amount the city lias disbursed $452.28, being the 
cost of that portion of the improvement chargeable m 
respect of exempt property, and which is not specifically 
charged upon the lands in question ; and the remaining - 
$21,469.16 is the amount of the debt created by by-law 
No. 1,898, and is charged, together with the interest 
thereon, on the several properties on the street, which ha\ e 
together a frontage of 6,256 feet, and upon which 
annual special rate per foot sufficient to pay the interest 
and'create a sinking fund for paying the principal debt 
within ten years is assessed, which debt is created on t 
security of the special rate settled by the last mentioned 
by-law, and on that security only ; and which sum has been 
raised'by debentures of the city to defray that part of the 
expense of said work payable by local special rates.

Provision is made in the by-law to enable any o it 
owners of the said real property to commute the assess- 

nt imposed by the paymebt of his or her proportionate 
share of the cost as a principal sum in lieu thereof ; and 
for the first year at the rate of three dollars and fort; 
three cents, one and eight-tenth mills per foot frontage , oi 
in any subsequent year by tlfe payment of a similar sum 
reduced by one-tenth thereof for each year during which 
the said annual special rate shall have been paid ; «gd the 
plaintiffs claim that they should recover a sum suffiemfit 
to enable them to commute, which amounts to $l,5d8.41.

There was no evidence of the fact, but I think it may 
fairly be presumed, as a consequence of the opening up ot 
the street in question, that the lands of the defendant, 
afterwards sbld and conveyed by linn to the plamtitis, 
were materially increased in value, and that the plaintiffs 
paid for that improvement in the price which they paul 
the defendant for the same ; and to the extent ot $-.076.46 
the defendant received from the city compensation tor the
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iwJ1STiatld ,belo,nSinS to him, which sum was Judgment. 

table»6 the *? ^Itwoukl*'“se'em^nequt

KîïïŒS-Æi
the pm-pose of recouping the city the amolT#paid by it 
to the defendant for creating the improvement.

What is called the local improvement by-law, No 1 522
lSgTindth1'164 passed 0,1 the 8th of December,
m ikt ifc prea™b,S exPresscs that " it is desirable to 

snecinl î e V™™™" local improvements and
special assessments -and by sec. 2 declares that “ No 
w oik or improvement tor wldcli it is proposed to assess 
the real property, immediately benefited as for a local 
improvement, shall be undertaken by the council, unless and 
until the provisions of this by-law shall have first been 
complied with Then follows what is required to be done 
try way of petition, referring the same to the committee on 
woiks, and that it shall be examined by the city clerk to 
ascertain if it has been signed by the requisite number of

at kaSt one-half « value exclusive of 
the value of the improvements of the lands benefited, and 
liable to special assessment for the proposed improve-
tTtorthwhi a"f rte?UIri"g the Said co*nI|nttee on works 
shun er the,r,e t0 the city engineer, etc., who
shall, as soon as possible, report on the advisability of "
proposed improvements, and inter alia, "An estimate of 
the probable cost, etc., and the amount thereof which will 
be assessed,agamst the property which will be immediately 
““ Vu and .ln the event of the adoption of the 
eport ol the engineer, etc., the committee on works shall 

leport ; and it was afterwards ascertained that the total 
cost of opening up the Said street amounted to $21 921 44 
whereupon afterwards, on the 29th of imrnst 1887 the 
council passed another by-law, No. 1,8987" To provide’ for 
borrowing money by the issue of debenWes secured by 
local sped»1 rates on the property fronting^ Margueretta 
st eet etc., for the opening up of Margueretta street.”
“im, Lv" m dc,8cr,b^. the property comprised as being 

immediately, directly, equally and specially benefited by 
the improvement and work, and that the ' ' 3
two-thirds in numbers and 
the owners of the real

CUMBERLAND V. KEARNS. 155

the

petitioners are 
represent one-half in value of 

property to be directly benefited
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Judgment, thereby,” etc. This bjMaw then provides that $1,073.45 
shall he raised annually fVthe pay ment of interest on said 
debentures, and also $1,717.56 annually for the payment of 
the debt, in all, $2,790.98 to bè raised annually,” and that 
a special rate of forty-four cents, six and thirteen one- 
hundredths mills per foot is hereby imposed on the real 
property above described,” etc., “over and above,all other 
rates and taxes • • for the next succeeding ten years,
and shall be payable to and collected, etc., in the same way 
as other rates,” etc. In pursuance of this last mentioned 
by-law, the plaintiffs have been required to pay, tor the 
year 1888, on 314 feet frontage of tip; land purchased from 
the defendant, $160.08, which'annual sum has been 
charged upon the said lands fS^ten yeats. _

It was stoutly contended on the part of the defendant 
that this annual rate is not/ tax or charge upon the land 
within the covenant, for the alleged breach ot which this 
action is brought, but is a rate or tax charged upon the 
owner or occupant of tlie land in respect of the land , 
and therefore on the aitthority of Moore v. Hynes dal. 
22 U G R 107 ; In re MvOuteheon and the Corporation 
ÿt the City of Toronto, ill, 613, and other cases referred 
to, the plaintiffs cannot rleever. I have found myselt 
obliged to come to a different conclusion. No case in our 
own courts, nor in the courts of Great Britain, has been 
cited exactly ill point. Here it is clear that the Municipal 
Act and the several bv-laws passed by the municipal cor
poration of the city of Toronto, expressly declare that the 
amount required for carrying out a local improvement, 
such as the opening up, of Margueretta street, is to be 
secured by a charge on the lands to he benefited by the 
local improvement. Every act done by the defendant, and 
the others with whom he acted, expressly declared that 
the cost and expense of carrying out the improvements 
for which thev petitioned the council was to he (lone as a 
local improvement, by special assessment, according to the 
conditions and regulations adopted by the committee on 
works/and under the provisions of the Municipal Ay in 
reference,thereto, and the by-law authorizing the issue of 
debentures on which the money was raised expressly 
declares that the sum to be raised annually to meet the 
interest on the debentures and to create a sinking fund tor 
the payment of the principal, ” shall be imposed on the 
real property ” affected by the improvement. The question 

argued in.Moore v. Hynes, supra, and it was there con-
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tended for the plaintiff that the charge was on the land, and Jtalgnieni.
HagRrty, J., in his judgment says, "if that is the case he ------

, is clearly entitled to recover," hut the Court then held and 
it was clear under the by-law authorizing the rent for the 
use of the sewer, etc., that it was not a tax or charge 
upon the land but upon the owner or occupier in respect 
ot the land, so that this ease is really an authority in 

favour of the plaintiffs’ contention. There arc also 
"Humerons American cases, quite in point, which support the 

plaintiffs contention, and in this connection I refer to 
liladAe V. Hudson, 117 Mass. 181 ; Jones v. Aldermen

1?nt Mz1Sa', 461’ at P' 4641 Banes v- Caldwell,
143 Mass. 299; Cadmus v. Fagan, 47 N. J. .Law Rep.
P . ’ ant* ,also se,° Devlin on Deeds, vol. 2, sec. 907, where 
it is stated on the authority of a number of cases there 
cited, in note 3, that taxes levied subsequently to the date 
oi the covenant have, by operation of law, relation back 
t° toe date of the deed, which is the case here.

llie only difficulty I have is in estimating the damages, 
llio plaintiffs claim that they were entitled to recover a 
sum which will enable them to

Robertson,J.

,, - remove the charge. I
think that is a reasonable proposition, and it appears by 
toe by-law charging the land that the owner may commute 
but, in Moore v. Hynes, supra, it was held that the act of 
commutation was wholly optional with the plaintiff and 
the judgment goes on to state, " the existence of any fight 
legislative or municipal, by which any tax could be as it 
'- re, capitalized and paid off by one sum forever is we 
take it, a mere privilege to an owner, and the commutation 
sum in gross cannot, we think, be looked-upon as an 
existing encumbrance on such covenant? as we see before 
us. Rut then the plaintiffs are 'in this position—they 
must either pay the annual charge and bring a separate 
action each year, in case the defendant does not pay the 
same, or they may commute and wait to the end of each 
year to recover from the defendant the amount which he 
should pay each year in order to keep the lands freed 
from the charge. It appears to me on the whole that this 
would not be equitable, and the plaintiffs should have the 
right to recover whatever sum it may be necessary to 
enable them to free their property from the cloud upon its 
title, imposed by reason of the acts of the defendant I 
therefore give judgment in favour of the plaintiffs for 
whateveivamount may be ascertained on a reference to the 1 
Master, which Will enable them to wipe out the charge Ï 
think the plaints are entitled to the full costs of suit.
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The defendant moved before the Divisional Court of 
the Chancery Division by way of appeal from this judg
ment, and the motion came on for argument on June 17th 
and 18th, 1889, before Boyd, C., and Ferguson, J.

x\THE ONTARIO REPORTS, 1889.158

Argument. ,|U

[B
CO

toHavcrmn, for the defendant. The question is, can the 
vendee, under the covenants in the short form deed, com
pel the vendor to commute the local improvement taxes ? 
Bank of Montreal v. Fox, 6 P. R. 219, follows Moore v.

U. C. Tt. 107. [Boyd, C.—-It is a charge 
doubt; the question is, whether 

liable under the covenant.]

Bi
no
R.t

. byHynes, 22
the land, [there's no 

„it is one for which you are 
That’s the point. Then the defendant and others agreed 
on the amount to be received for compensation on the 
expropriation of the lot for the street, in October, 1885. 
The plaintif! says the defendant signed this and also the 
petition. [Boyd, C—The signing the armement for com
pensation does not seem material. It seems more^ef, that 
he signed the petition for the foundation of this charge.] 
RS.O. 1887, c. 184-, s. 012, provides for a by-law for 

The Act shews there are two methods

ye;
on rat

Fo
U.
noi

C.
Ian
tax
22
thelocal improvement, 

for the charge being imposed : (1) by council taking action ; 
(2) by initiation by the ratepayers on petition. It is clear 
that' prior to this Act for assessing particular parts of 
the city with the charge of opening a street, the 
charge would have been borne by the city as a whole. 
Moore v. Hynes, supra, decided that the charge was 
merely a personal charge, but it also decided that, 
if it had been a charge on the land, the vendee could 
not compel the vendor to commute the charge. [Boyd, C. 
—You say it only becomes a lien when it becomes 
due, and it is not an incumbrance within the meaning 
of the covenant at the time the covenant is made ?] 
Yes Under the Torrens Act, the Legislature clearly 
views this as an ordinary tax, not as an incumbrance on 
the land: R. S. 0. 1887, ch. 116, sec. 24, sub-sec. 2. The

not till

to
dec*
nan

c* les<V
J

u.c
spec 
of ti 
taxt 
here 
taxe 
here 
road 
22 l 
enjo; 
Hen 
land

deed was in April, 1887, and the by-law was 
August, 1887. There is no by-law charging this land with
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any sum till August, 1887. This land might, at a subse- Argument, 
quent time and before the end of the term, become exempt 
and the charge cease. A school might be built on it 
[Boyd, C.—You nmy, for that reason, not be obliged to 
commute, but you may still be required to pay from 
to year. You put the council in motion

year
by petitioning.] 

But there must be the act of the city council. They are 
not obliged to pass the by-law. Moore v. Hynes, 22 U. V 
It' 1^7, goes to shew the future tax is not an incumbrance 
by any means,and cannot be sued for as it arises from year to 
year, lie Armstrong, 12 0. R. 457, shews that the old sewer 
rates were not charged on the land, bank of Montreal v. 
Fox, G P. R 219, is in the same line as Mooi'e v. Hynes, 22 
U. U R 107, that these future charges are simply taxes and 
not incumbrances. The Legislature certainly regards these 
local rates as being ordinary taxes : Haynes v. Copeland 18 
C. P. 150 ; R. S. 0. 1887, ch. 19:1, sec. 7. In cases between 
landlord and tenant, these rates are also looked|onas ordinary 
taxes : Boulton v. Blake, 12 0. It. 532. In Moore v. Hynes 
22 0.0. R. 107, the covenant was very much stronger than 
the covenant is here. As to the American cases referred 
to in the judgment, the deeds under which 
decided contain the strictest warranties : Rawle 
nants, 5th ed., p. 93. Moreover, we have different local 
legislation.

J. H. Ferguson, for the plaintiff's. In Moore v. Hynes, 22 
U.C. R. 107, the covenant sued on was different in many re
spects to the one here. The only liability therfi was for arrears 
of taxes. The case proceeded on an express contract. 1 
taxes complained of there were of a different kind to t.h 
here. We had not the local improvement system then. The 

practically imposed by Parliament; the

they are 
on Cove-

L’
«...

The

taxes were 
here are taxes practically imposed for the purchase of the 
road bed. In the case of a sewer rate, as in Moore 
22 U. C. R. 107, it may well be said that the 
enjoying the sewer and wearing it out should 
Here the tax

v. Hynes 
man who is 

pay for it.
imposed went for the expropriation of the 

land alone. There are separate taxes with which we are
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n-nd the block-paving. More- 

wlieveof the
Argument, not dealing, for-the

over, the defendant Jmd done acts by 
land has subsequently become charged, viz.: (1) signing 

petition for the local improvement ; (2) the promoting 
[Ferguson, J.—The covenant here has the words, 

shall become charged ? ”]

sewers
means si

T
ifthe 

of it. di

“ whereby the land's be or 
Yes. In this case, moreover, the engineer reported $8,200 
as tho proper compensation money. The landowners then 
met together and agreed that the compensation money 
should he 822,000. This they did to avoid an arbitration. 
Thus this sum came to be fixed as the amount to be 
charged upon the land. October 16th, 1885, is the date of 
this agreement ; and we contend the act of the defendant 
in signing this document and-afterwards helping to pro

che assent of the city council to it, constitutes an act.
to be charged. The defendant

w
ea
01

ti
tl
w
he
61
lie

' 9,cure
whereby this land 
further received the amount of his share of the compgpr. 
sation. He was an active promoter of the whole thing. 
Now, it is not necessary to show that the actual incum
brance lias been Imposed by ûio covenantor: flutter v. 
Swinnerton, Cro. Jac. 656. This ease is refer® to by the * 
text-writers as still a standard authority, Hobson V. 
Middleton, 6 B. & C. 303, shews the defendant should 
not concur in any act over which he has anÿ control. 
Here all the trouble has been brought about by thq signing 

necessary preliminary to

til
gi'
oil

It
M,
tie

V Se•*

of the petition, which 
action by the council. The rule as to damages is to find 
out how much does it require to clear off the incumbranca 
If this is a charge, this is tho rule to be applied : May nit
on Damages, 3rd ed„; p. 185 ; Devlin on Deeds, vol. 2., p. 
107, and the cases there cited ; ib. sec. 913. Platt v. 
Omnd Trunk Railway, 12 O. R. 119, completely disposes

Practitioners here appear %

the
im
ex|
ins
pre
615

of any question of notice to us. 
to have gone alotfg supposing Moore v. Hynes, supra, and 
those cases applied to all taxes. In America many cases 
have been decided which arc referq-ed to by Robertson, J.,

contend. I

a c
by-
altl
not
Buiwhich support the principle for which we 

submit the judgment should be affirmed. pali

L .
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Haveraon, in reply. The covenant in Moore v. Hynes, Argument 
supra, is more extensive, not less extensive than others.
Thera ie an absolute covenant there as to all charges and 
incumbrances whatsoever. The money which the defen. 
dant got was for that for which he gave value. The money 
which y got from the city has nothing to do with the 

"lie money, moreover, for the road included not 
only tHe roadbed but also the fencing and grading. If 
the venclèC'-sligulti pay for

S
g
»,

’]
0 case.

y a sewer or a pavement because 
they will wear out, much more should he pay for what 
will last forever. It is not the case that the city could not 
have acted without a petition : R. S. O. 1887, ch. 184,
612. [Boyd, C.—You need not argue that. It was done 
here on a petition.] R. $. 0.1887, ch. 184, sec. 612, sub-sec. 
9,.is the section under which the act was done here. Besides, 
the sanction of the council is always necessary, and the 
gineer must be satisfied. The act is the legislative act of the 
city council, not the mere act of the petitioner. The ag 
ment to waive an arbitration only deals with the roadbed. 
It had nothing to do with the charging the land. Bank of 
Montreal v. Fox, 6 P. R. 217, deals with both the methods, 
the local improvement method as well as the other.
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September 12th, 1889. • b6yd, 0.:—

The 'material fact in this case appears to be this, that 
the scheme of local improvement which resulted in the 
imposition of a fixed rate for ten years to defray the 
expense of the improvement, was undertaken at the 
instance and upon the petition of the defendant and other 
property holders interested, under the Municipal Act,
612, sub-sec. 9. By this action of the defendant and others, 
a charge was created upon this property by virtue of 
by-law passed before the conveyance to the plaintiff, 
although the precise sum to be paid by each parcel 
not ascertained by apportionment till after the conveyance. 
But for the action of the defendant, whereby the munici
pality was sot in motion, there would not have been the 

21—VOL. XVIII. O.R.
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Judgment, imposition of the tax upon the land of which the plaintiff 
lt~c now complains. An incumbrance has thus been created 

’ ' through the instrumentality of the défendant, which
appears to me to%e within, the meaning of the covenants 
in his deed ; thbse, namely, that he has done no act to 
incumber the lauds; and that the grantee shall enjoy it 
free from all incumbrances. Both are prospective in char
acter and extend to consequences traceable to acts ongi-

Different would be the con-rtating within the covenantor. _
elusion if the taxes were imposed by municipal authority 
without the intervention of the defendant, in which

Hynes, 22 U.C.R 107, would be the governing 
is in no wise 

tax. Here it arises

ease
I

Moore v.
decision. In such case, the private owner 
responsible for the imposition of the 
upon his express invitation, and formed a charge upon the 
land prior to his covenant, for the subsequent tax 
based upon the by-law of July, 1685, which directed the 
street to be opened at the expense of this and other

1

e! i
t
s
a

property benefited.
I think the decision should be affirmed. t

a
J

Ferguson, J.:-— c<
t<The facts of the case are, I think, sufficiently stated in 

the judgment of my brother Robertson. _
I am of the opinion that the learned Judge was right in 

holding that the annual rate in questioh is not a rate or 
tax charged against the owner or occupant of the land in 

à of the land, but is a charge upon the land itself;
seems to me quite different

a

b.
b<

respe
and in this respect the . . .,

. from the case, Mobrc v. Hynes, supra, mentioned in the 
judgment and upon the argument

The covenant, f|r allegeçhbreach of which the action is 
in full in\the statement of claim, and 

te'kms in respect of the acts

be
th
at
an
co

brought, is set for 
is very .comprehensive iS^i 
of the defendant, etc., covenanted against.

It is not disputed that the defendant signed and pro- 
moted the petition for what is called the local improve-
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ment, or that he signed and had the benefits of the alive- Judgment, 
ment of the 10th day of October, 1885, regarding'the 
distribution of the money to be obtained for the lands then 
to be dedicated or taken for the new street 

It nynSt and cannot be denied that he
acts and conduct brought about what occurred, 

ndmely, the charging the lands referred to in this agree
ment with the poneys in question! which, as was asserted f, 

on the argument and not disputed or denied, were solely 
for the purpose of liquidating or paying the moneys called 

' exffiopriation moneys,” according to the prices men
tioned in that agreement, there being another and ciirterent 
rate for pavement, and still another for 

This conduct of the defendant was all prior to the 
execution of the deed cpntaining the covenant, dated the 
14th day of April, 1887. The final by-law providing for the 
borrowing of the money by the issue of debentures 
secured by local special rates on the property, was not 
apparently passed until August, 1887,and it was contended 
that this was fatal to the plaintiffs’ contention. But, 
apart from the manner in which this is met by the learned 
Judge in his judgment, it is plain, I think, that the final 
consummation flowed from the acts that were done prior 
to the date of the deed, and besides the defendant coven- 
anted that he had done 
means whereof the lands * *

r
i

i

was one of those
wht

e_“e

: I a sewer.

is
1C

er

even

in
* whereby or by 

were or should or might 
be in any wise impeached, charged, or affected or encum
bered in^titlRestate or otherwise howsoever.”

It was contended that /tht* defendant was not liable 
because the municipal corporation may in such cases take 
the initial step and proceed without a petition, etc. The 
answer, I think, is, that the corporation did not do this, 
and what they did do was brought about by the acts and 
conduct of the defendant in conjunction with others; and 

it cannot, I think, be properly or successfully contended 
that the fact that the acts, etc., were not the sole acts of 
the defen<%nt makes any difference. I am of the opinion 
that the plaintiff is entitled to recover for breach of the

no act
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Judgment, covenants. Then, as to the amount of the damages ; in the 
FïrÔÔbok, J. 4th edition of Mayne on Damages at pages 204 and 205, it 

is stated that there is no difference in principle between a 
covenant against incumbrances and a covenant to pay 
them off. Reference is then made to the case in 2 B. & Ad. 
772 (Lethbridge v. Mytton), shewing that the plaintiff in an 
action upon such a covenant can recover the whole amount 
of the incumbrance, and the author points out that the 
rule in America is different unless the plaintiff has paid 
something or extinguished some incumbrance. In the 

' case, Gannett v. Bouffon, 25 U. C. R. 444, the covenant was 
much like the one in the present case. For the purposes 
of the question of the measure of damages, I think it may 
be considered precisely the same, and the conclusion 
arrived at supports the view taken by my brother 

Robertson, I think, to the full extent.
I am of the opinion that the judgment should be

affirmed.
A. H. F. I*

*■

Noth.—This case has been carried to the Court of Appeal.—Rkp.
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[COMMON PLEAS piVISIOJf.j

The Corporation op, the Town op Cobouro v. 
• Victoria University.

Vietoria Unimroip—Place of Meatng q^Semtie—S«ti of University—
3S

Hold, that under the Acta incorporating Victoria University, and the 
statutes thereof, set out in the judgment, the Chancellor has no power 
sent of th" U*'”* it Sen“te el““*'**ero tllMI •* Cobourg the present

This was a motion by the defendants to strike out the 
name of the Senate of Victoria University as a party plain
tiff, and to set aside the injunction in this case so far as the 
Senate of the University were concerned, on the ground that 
on the doth May last, the Senate of the said University 
passed a resolution concurring with the defendants in giv
ing notice to federate with Toronto University, and desiring 
to have the injunction dissolved so far as the same 
granted or continued on behalf of said Senate.

The injunction granted restrained the defendants from 
removing Victoria University from the town of Oobourg, 
or from expending any money or letting any contracts for 
buildings to be erected elsewhere than at Cobourg, or from 
taking any steps towards federating Victoria University 
with the University of Toronto.

This motion was argued by Moss, Q. C., and Britton, Q. 0, 
for the defendants.

Robinson, Q. C., and Holman, for the plaintiffs. 

September 7,1689. Galt, C. J. :—

Statement.

was

After I had given judgment on a motion Viade before 
to continue an interim injunction granted by my brother 
MacMahon, on 2nd May and on the 17th May, Dr. Bur- 
wash, the Chancellor of the University, on 20th May gave 
the following notice :
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Victoria University. otJudgment. 

(•ALT, t .J.
Mu tiny of Senate.

The Senate of Victoria University is hereby called to meet m the Parlor
Thursday, May

it
of the Metropolitan Church, in the city of Toronto,
30th, at 3 p. in., to consider and take any action which the presen re a- 

X tionsof the University to the question of federation may render neces-
1;

>
On the 23r<l May, Mr. Wilson, Registrar of Victoria 

University, sent out the following notice to members of 

the Senate :

to
at
tli
th<

Victoria University. 
Cobourg, May 23rd, 1889.

SlR-Please take notice that a special Session of the Senate of Victoria 
University is called by the authority of the Chancellor tp)meet in the 
Parlor of the Metropolitan Church, Toronto, May 30th, ab^jL in., for 
consideration of University federation.

On the 30th May, a number of gentlemen, numbers ot 
the Senate, met at Toronto, some of them were in favour 
of the meeting and others were opposed to it, alleging ns a 

others, “ that a meeting of the Senate

be

pr<
foi

an«
h

business 1reason, among
not legijly be held at Toronto, and that any 
transacted at such meeting would be absolutely without 
legal effect. We arc advised that under the charte» and 
statutes of the University you have no authority to (sum- 

ting elsewhere than at the seat of the Unwer-

S
Col
Col
Gei
nai

S• moil a nice

This protest was disregarded and the members present 
(the opponents had left) passed the .following resolution: \ 

"That having heard the request of the joint meeting of the Board and 1 
the Advisory Committee, and in view of the peril of further delay, both/ 

<tc, the harmony of the church at largo and to the financial and educational 
interests of the College, this Senate do now comply with the 
the Board of Begeuts presented at our meeting in NoveinhoivlSSS, anil 
tlie Senate are willing to concur and do hereby concur with ^Ke Board ot 
Regents in giving the necessary notice to federate with Toron 
and yray the Court to relieve the Board of Regents from j 
in so far as it is granted on our behalf.”

This was carried by a vote of twenty-six against three.
Upon this resolution the present motion is made to dis

solve the injunction, so far as the Senate is concerned.
The case was very fully and ably argued by the learned 

counsel on both sides ; but as my judgment is based on the
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XVIII.] TOWN OF COBOUBO

objection taken as to the place of meeting of the Senate, .Judgment
it is unnecessary to refer to any other. --------

The statutes relating to Victoria' University ^
force are 88 Vic. eh. 79 (0.), and 47 Vic. ch. 93 (0.)

At the date of passing of 38 Vic ch. 79, the law relatino 
to the Senate, was contained in 4 & 5 Vic. ch. 3*, incorp ° 
at,ng Victoria College (a), which enacted by sec. 3 • " That 
the principal and professors together with the members of 
the Board shall constitute the College Senate, which may 
be assembled as occasion may reqiire by the principal, by 

giving one months notice in the Official Gazette in this 
province and which whenever there shall he a principal and 
tour professors employed in said College, shall ha 
and authority to confer the degr 
and Doctor in the severaLArts and Faculties.”

By sec. 16 of 38 Vic. cli>79, the powers of the Senate" 
were enlarged, otherwise no change was made.

In 1884, an Act to amend the Acts incorporating Victoria 
Co ege and Albert College was passed by which these 
Colleges were placed under the charge and control of the 
Oeneral Conference of the Methodist Church, 
name of Victoria University.

Section 9 amends sec. 16 of 38 Vic. by increasing the 
Senate' ^ memberS and en,av8ing the powers of the

,hSnti0n,10 T** that the Presid™t of the University 
I v?annell,T °f the University, and that the Chan

ce lor shall call all meetings of the Senate, and shall 
side thereat.

Up to the time of the passing of this Act, there 
Victoria University, there — ■
Albert College. After this Act 
statutes of Victoria University 
which ordain,

1. The Senate shall

V. VICTORIA UNIVERSITY. 1*17

now in

or-

ve power 
of Bachelor, Master,

under the

pre-

was no 
Victoria College and 

came into force certain 
passed, among others,

was a

“ SESSIONS OF SENATE.

(u) The College wa, incorporated aa " Victoria College, at Cobourg. "

w\

day

i of

y.

the
, for

8 of

ness
lout
and
urn-
ver

sent 
;ion :

, both
blow/

ctioii,

> dis-

,rned 
n the

1

V Î 
ti -.a. * i



[VOL. 31 THE ONTARIO REPORTS, 1888.

in session by adjournment for period of eight weeks ; 
members to constitute a quorum.

•2. A second annual session shall be held, commencing 
on the first Wednesday in March, and continue by adjourn- 

nt until the close of the Academic year." _
In my opinion these meetings were unquestionably to 

be held at the site of the University, which at present is 
in the town of Cobourg. .

Then it is enacted by the third section that,
- 3. Special sessions of the Smate may be called at any 

other date by the Registrar o/fiie authority of the Chan
cellor, the quorum of such sessions to be the same as the
regular sessions of the Senate.”

By the last section, power is conferred on the Chancellor 
to call special sessions of the Senate at any time when he 
may think it necessary, but in my judgment he has no 
authority to change the place of meeting. Had such been 
the intention it can hardly be supposed that at a meeting 
called to pass these statutes so obvious an omission would

». — -*-*«• 
meetirg held in Toronto to 30th May, cannot be held to 
have-been a resolution of the Senate ; and therefore this 
motion must be dismissed,

Reference is made in the affidavit of Dr. Burwash to the 
fact that many yearn before the passing of 38 Vie, and so 
late as the year 1863, special meetings of the Senate had 
been held in the city of Toronto. Nothing is stated as to 
the manner in which these meetings had been convened, 

the law respecting the Senate then stood, one 
have been given in the Official 

No such notice was given in the 
must be de-

168
seven

Judgment. 

Galt, C. J.
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month’s notice must 
QazeUj^if the Province.
present case ; and, in my judgment this
cided under the existing statutes of the V.ctor,a Univer
sity which confer power on the Chancellor to call special 
sessions of the Senate at any date he may deem necessary, 
but do not authorize him to change the locality.

Motion dismissed, costs to be costs in the cause to the 

plaintiffs in any event.
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[COMMON PLEAS DIVISION.] 

Regina v. Grant.
n-

to

. ‘^SgpssasBïttS

as;.—rsir^^s^wsssrisis
«efd, that the conviction was bad as there 

costs of conveying to jail.
0«oe‘™\t^Z^\^elby-IaW' tb= strate cannot^,

is

nJ
m-
;he

lor
he
no
ien was no power to include the
ing
uld

This was a motion by way of appeal from the judg
ment of the Chief Justice of this Division, refusing an 

^ order for a certiorari. f
The defendant was convicted for a breach of one of the 

provisions of a by-law of the city of Brantford in that 
he was “ unlawfully found drunk on the public street,” of 
the city of Brantford, contrary to the provisions of said 
by-law, and fined $1.00 for the said offence and $2.85 for 
costs, and in default of payment of the fine and costs 
forthwith; distress; and in default of sufficient distre 
imprisonment in the common jail for the period of ten ♦ 
days unless the fine and costs, including costs of conveying 
to jail, were sooner paid.
Ze Z'aW Was passed under the Municipal Act of 1883 
36 Vict. ch. 48 (0.), which enacted amongst other things 
that any person found drunk or disorderly in any street 
highway, or public place within the city, should be subject 

- t0 the/enalty imposed by the by-law, namely, a fine not 
exceeding $50, exclusive of costs, and, in default 

22—-VOL. XVIII. o.R.
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...^ntforthwith of the fine imposed and costs, distress ; and 
in default of sufficient distress, imprisonment in the corn- 

period not exceeding six months, unless

iStatement./ me

<mon jail for a 
the fine and costs were sooner paid. i

In Easter Sittings, May 21, 1889, Mackenzie, Q.C., sup 
ported the motion. The by-law isdhvalid./ Under sec. 
454, sub-sec. 14, of R. S. 0. ch. 174/ (1877), th<h .section ,n 
force when the by-law was passedfthe.power viras conferred 
op cities to authorize,imprisonment for a term not exceeding 
twenty-one days, but only with reference to by-laws atmdd 
at the keeping of houses of ill-fame : Harrison’s Murt. Ma#., 

The conviction is also bad for including t

i

I

<4th ed., 364. , , n a m
costs of conveying to jail. Sec. 47.9, sub-sec. 19, R S. ®., 
1887, ch. 184, plainly intends that imprisonment should be

m'ent of the fine and costs of the conviction : .
The word “inflicted,’’ used

Ionly for non-pay 
Regina v. Wright, 14 0. R 668. 
in the section shews this, although thé general foi;m given 
by the statute of a conviction under a by-law would 
to authorize the imposition of these costs. The form can
not govern the section or read anything into it-.-fhich has 
the effect of varying it: Reginag. Lake, 7 P. R 215 ! Regma 
v Walker, 13 0. R 83 ; Arnott v. BraiUy, 23 t.f.1. 
Sec. 420 R. S. 0., (1887), ch. 184, -does not apply here 
but only to a conviction had under the statute. It 
limits ihe term of imprisonment to thirty days, whereas 
under the by-law six months may be imposed, and there ig 
no provision for distress, This probably explains the 

given to- impose costs, of committal by sec. 420 : 
McKinnon, 1 O. R. 219, 231, 2 : Regina v. 

Hamilton, 9 C. L. J- Occ. N. 36.
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powers 
McLdlan v.

f(
Aylesworth, cpiitra. The by-law is good. The section 

commented on'in Harrison’s Mun. Man., 4th ed. 364 has 
since been materially altered. Under sec. 479, sub-sec. 19 of 
the R S. 0. ch. 184, the power to imprison for six months ^ 
applies to all by-laws in cities, and in other municipalities 
toby-laws directed1 only to houses of ill-fame. jUALT,
(j. J—We think this objection fails, as we are of opinion
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that under sec. 479 sub-sec. 19 there was power to authorize 
imprisonment for the period mentioned in the by-law.] The 
costs of commitment and conveying to jail were properly 
imposed. Subrsec. 19 of sec. 479 must be read in connection 
with sec. 420, which especially provides for costs of 
mittal.

REGINA V. GRANT 171
1(1

Argument

com-ip-

in
September 7, 1889. Rose, J.id

On the argument three grounds were taken by the » 
applicant.

1. That the police magistrate refused to receive the 
evidence of the defendant.

2. That the by-law was invalid.
3. That the conviction was bad in that it directed im

prisonment for ten days unless the costs and charges of 
conveying the defendant to jail were sooner paid.

The last ground was not taken before the learned Chief 
J ustice.

The second ground 
ment before us.

idd

the

veil 
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;an- 
lias 
'ina 
P. 1. 
liere

held untenable upon the argu-was

The first ground, on the material before us, appears well 
taken : R. S. 0. (1887), ch. 184, sec. 424, but owing to some 
irregularity in practice, the affidavits made in 
the application, are not before us.

The conviction was

answer to

under a by-law providing for punish
ing persons found drunk or disorderly on any street, and 
the sections of the Act applicable are 479, 421-4 R S 0 
(1887.,) ch. 184.

The parties agreed that the motion might be treated as 
for an order absolute to quash the conviction.

We would hot feel justified in making the order to quash 
that ground without receiving the affidavits referred 

to before us on the argument ; and, therefore, if that were 
the only ground appearing, would direct the certiorari 
to issue so as to havè before us all the material, it having 
been stated on. the argument that the fact was that the 
evidence was not refused.
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Judgment. gufc if the certiorari were directed to issue, on its return 
and on motion for an order nisi, the defendant would be 
in a position to urge the validity of the third ground 
which appears upon the face of the conviction.

We, therefore, think it best to consider that objection at 
this stage.

Section 479 of R. S. 0. ch. 184, does not make any pro
vision for imposing or collecting costs or charges of con
veying to jail.

Section 420 applies only where the fine and penalty 
imposed “ by or under the authority of this Ad" which is 
not this case ; that section provides for “ costs of the com
mittal.”

Section 421 applies to “ an offence against a municipal 
by-law,” which is this case ; but in it no reference is made 
to such costs.

Section 422 empowers a justice to commit, “in case of 
there being no distress found out of which the penalty 
can be levied.”

The by-law does not in terms provide for costs of con
veying to jail.

Having regard to the language of these sections and the 
by-law, and to our decision in Regina v. Wright, 14 0. R. 
668, we think the conviction cannot stand ; but as it is 
quashed on a technical ground, not involving the merits, 
there will be no costs, and the usual ^order for protection 
may go.

See McLellan v. McKinnon, 1 0. R., at pp. 231-2, as to 
construction of the section above referred to, and Regina 
v. Hamilton, 9 C. L. T., 361, as to costs of conveying to 
jail.

172 x

Rose, J.I!

ill

Si a
j
I
I

I

A

are
H,

i

to
ofj
in

I
■n?

. su

Av

sol
an
tor
the
Ma
sui/

1 Galt, C J., and MacMahon, concurred. on

h1 Coi
pla
Ma
fori

'



L. XVIII.] PRITCHARD V. PRITCHARD. 173
n

[COMMON PLEAS DIVISION.]16
d

Pritchard v. Pritchard.
it

)-

motion „„ m^e 4T, 0“mmitW “J,“ no“-°omPli““ ‘^6- 
^"motiwTwaa'thl^niin^li00111*1*^*!8^011^ «°' for what ™ S0“«M by the

i-

re
is *é

This was a, , _ m0tlon to commit John Macgregor, a solici-Statement
tor of the Supreme Court of Ontario for disobedience 
of an order of Mr. Justice Street, in not forthwith repay
ing into Court, in a cause, the sum of $661.42, and also in

,n|t „ jlwith rePay™g to the plaintiff in the cause the 
sum of $27.35 for costs, &c.

F. C. Moffatt, for the motion.
!-'■ J Holman, contra.

August 12, 1889. MacMahon, J.

May Iast> John Macgregor, the plaintiffs 
solicitor, obtained from my brother Rose, sitting in Court, 
an order directing » that the moneys paid into Court 
together with the accrued interest, be forthwith paid out to 
the plaintiff’s solicitor." And on the order so obtained, 
Macgregor received out of Court, as plaintiff’s solicitor, the 
sum of $661.42.

Upon the application of the plaintiff, Mr. Justice Street 
on the 21st of June, made an order rescinding the above 
mentioned order, so far as it directed payment out of 
Court of the moneys to the credit of the action to the 
plaintiff’s solicitor on the record ; and ordered that John 
Macgregor, the plaintiff’s solicitor on the record, should 
torthwith repay into Court to the credit of the

de

of
ty

n-

he
R

/is
?its, On the 28th

ion

to
f

to

cause the

ïM
ja

s£
ië

ss
Ê

W
H

SW
* t



[VOL.THE ONTARIO REPORTS 1889.174
Judgment. sum of $061.42, being the sum received by him out of 

Court ; and, also, that the said John Macgregor, the solici
tor for the plaintiff on the record, should forthwith pay to 
the plaintiff the sum of $27.35, being the costs of that 

’ application. It was further ordered that upon payment 
into Court, Macgregor should have liberty to have his bills 
of costs delivered to the plaintiff, forthwith taxed, and 
the amount found due to him by the plaintiff upon tax
ation, should forthwith be paid out to Macgregor out of 
the moneys in Court.

This order was personally Served on Macgregor on the 
29th of June; and on the 5th£uly, a search was made in

Supreme Court, but the 
credit of the

MacMalion,
.1

)*»
]the office of the accountant 

money had not been repaid into Cour 
cause as required by the/order.

A motion wasjnadehp: 
commit John Macgregc - for non-compliance with the order.

The objections raise-1 to the motion were, that since the 
Consolidated Rules, thjire can be no commitment for con- 

the present, as the order is only an

i
1

fore me, on the 22nd day of July, to t

1
1

tempt in such a case a; 
order for the payment of money by which a mere civil 
liability is created, and Consolidated Rule 867 was refer-

f:
t
ored to.

As I pointed out during the argument, the order, for the 
disobedience of which the committal of the solicitor is 
sought, required the solicitor, as 
to repay or refund to the Court a sum of money of which 
he had improperly obtained possession, and that Con
solidated Rule 867 had no application, as what was 
sought by the motion was 
tor for contempt in disobeying the order of the Court.

The opinion I entertained at the argument is confirmed 
by the case of In re Freston, 11 Q. B. D. 54o, where an 
order had been made by a Master, and confirmed by a 
Judge, that Freston, who was a solicitor, should deliver to 
persons named in the order certain documents therein 
mentioned; and also the sum of £10 which the solicitor 
had received, and also pay the costs of the application.
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PRITCHARD V. PRITCHARD.

A writ of execution was issued for the £10 aifcjthe costs 
of the order and the execution, and a levy was Shade at 
Freston’s offices, but the sheriff was compelled toVwith- “‘j.*"™’ 
draw, as the goods seized were claimed under a bill of 
sale.

J udgment.

/

The substantial part of the order, i. e., the delivering 
up of the documents, had been complied with prior to the 
attachment against Freston having issued. And while 
his counsel during the argument admitted on the authority 
of Hawkins, P. Ç., 8th ed., vol. 2, ch. 22, p. 206, that “it is 
very clear law that a solicitor may be punished by im
prisonment for refusing or neglecting to do an act which 
he has been ordered to do by the High Court,” they urged 
that writs of execution having been issued against 
Freston by Messrs. Benn, who were prosecuting the 
attachment, there was nothing but the owing of the / 

money, and that cheated merely a civil liability for which 
he could not be imprisoned, citing Re Ball, L. R. 8 C. P 
104.

/
/

/

/

It was urged in Freston’s Case that he was privileged 
from arrest under the attachment, issued against him,
because at the time of his arrest he was returning to his 
offices from the Bow Street Police Court, where he had been 
acting as an advocate on behalf of certain persons charged 
with treason-felony.

Brett, M. R, in his judgment, at pp. 552-3, says : “ ]3ut 
then the question arises, whether the privilege extends to 
arrests or attachments for contempts of Court. It has 
been said in the Queen’s Bench Division, that all attach

ments for contempts of Court arc the same, and have the 
same incidents. I cannot assent to this. I think that the 
incidents are different, because the nature of contempts is 
different. The question depends upon the kind of contempt. 
In the Court of Chancery attachment for contempt might 
be merely a means of enforcing obedience to a decree, which 
was a judgment upon a dispute as to a civil right between 
the parties to the suit ; * * and I think that as to con
tempts of this nature, privilege would apply. There were.

m
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Judgment, however, other kinds of contempt in which attachments 
MacMahon, were granted for the purpose of preventing a breach of 

the law, and of maintaining the discipline of the Courts; 
and in these cases the question is, whether the attachment 
is more like criminal or civil process, whether it is more 
like arrest for a crime, or more like the enforcement of a 
decree in a suit between parties. In McWilliams's Case, 1 
Sch.& Lef. 169, at p. 174, Lord Eedesdale, L. C., said : * There 
can be no doubt that the thing to be^considered is, not the 
form of the process but the cause of issuing it ; if the 
ground of the proceeding be a debt, it is a process of 
debt ; if the ground be a contempt, as for instance, diso
bedience to some order of the Court, where the object was 
not to recover a debt by means of the process, the conse
quences of such a process are in some degree of a criminal 
nature.” *

The learned Master of the Rolls, at p. 554, says : “ The 
question, therefore, is, whether if a solicitor disobeys an 
order made on him in his character as a solicitor, he com
mits an offence and becomes subject to criminal process, 
or whether he is merely subject to civil process.” He then 
discusses that question. He then asks in view of the 
Debtor’s Act, 1869, (32 & 33 Vic. ch. 62) as to whether 
by virtue of that Act, Fre^ton^being a solicitor,

Vtied to freedom from arrest' under the process by attach
ment issued against him, and points out that the power of * 
aiyest was retained against solicitors in the Debtor’s Act.
Hfe then proceeds : “ The rights of those employing solici
tors were not merely of a civil nature ; and the Courts 
dealt with defaulting solicitors on the ground, that they 
had been guilty of breaches of duty and breaches of the 
law.” He then states that the solicitor is not entitled to 
his release ex debito justitiœ, on doing the act commanded, 
but must apply to the Court to be released. He concludes 
that “the contempt of Freston was in the nature of an 
offence, and no privilege can be claimed on his behalf; 
for attachment is a mode of curing or punishing an 
offence.”

3176 THE ONTARIO REPORTS, 1889.
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Motions for attachments against solicitors, have not I Judgment.

JSÜZXXSZÏ tmti: -r-
authority on the question, contains a full and clear exposi
tion by ths Court of Appeal in England, of what it regards 
as the duty and obligation of a solicitor to his client, and 
to the Court of which he is an officer ; and, also, in concise 
and clear language, treats of the law relating to the different 
processes by attachment for contempt and'the incidents 
connected therewith, I deemed it proper in the particular 9 
case I am dealing yith, to refer fully to the principal 
judgment delivered therein.

In re Freston was

f
Ï
t

i

v
Î

e
.f Sit

followed by the Court of Appeal in 
the case of In re Dudley, 12 Q. B. D. 44.

Mr. Holman urged that as no demand had been made 
upon Macgregor requiring him to pay the money, no attach
ment should issue against him ; citing Uwinfen v. Swinfen, 
18 0. B. 485; Dodington v. Hudson, 1 Bin». 410- 
Dulling v. Hatchett, Willes 218. To which may be added 
Brewster v. McEwan, E. T. 3 Vic., Rob. & Jos. 308 ; in all of 
which cases something was required to be done for or 
money paid to the party by whom the order was obtained 
by the person against whom the order issued, and an affi
davit of non-compliance, is under the practice in such cases 
deemed necessary. But in the present case nothing is to be 
done for or payment made to any person (except payment 
of the costs, for which demand would require to be" made 
before an attachment could issue in respect thereof) as the 
order requires the sum named therein, $661.42, to be repaid 
into Court There is no person to receive it, the Court 
being the custodian of the money before Macgregor’s 
receipt of it, and it is to that custody he was required by 
the order served upon him to return it. The 
have, therefore, no applicability to the present 

The order will go for the issue of a writ of attachment 
against John Macgregor, a solicitor of the Supreme Court 
of Ontario, for disobedience of the order of Mr. Justice 
Street, of the 21st day of June, 1889, in not paying into 

23—VOL. XVIII. O.B.
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■i^iiilgniviit. Court to the credit of this cause the sum of $661.42, as 
required by the said orders

And I direct the said John Macgregor, as such solicitor, 
to pay to the plaintiff the costs of this motion, (a)

THE ONTARIO REPORTS, 1889.178

MucMahon,
f

C

[COIBION PLEAS DIVISION.]

Paxton y. Smith. *

Staline of Limitations—Defendant maker of note and sole executor of ' 
co-maker—Payment by defendant on his own account.

After the death of one maker of a joint and several promissory 
signed by two, the deceased being a surety only, a payment upon it out 
of his own moneys and on his own account was made by the surviving 
maker who was also the sole executor of his deceased co-maker.

Held, that such payment did not take the debt out of the Statute of 
Limitations as regards the estate of the latter.

This was an action tried before Street, J.,
15th April, without a. jury, at Chatham at the Spring \ 

Assizes of 1889.

I

i

i
13 th ^nd ]on

x\» / 1

At the conclusion of the evidence and argument the 
learned Judge delivered the following judgment, orally, in 
which all the facts are stated.

I
t
t
n
iiStreet, J. j

In March, 1876, the defendant R.O. Smith borrowed from 
Richard Paxton $1,000, and as security for the repayment, 
he made a note payable to his father Robert Smith, and 
Robert Smith endorsed it to Richard Paxton. That note 
bore interest at eight per cent, and the interest was regu
larly paid until March, 1878, when a new note was made,

(a) Subsequently the solicitor, John Macgregor, paid the money into 
court, as directed by the order of Street, J., and then applied to Galt, 
C. J., in Chambers, who, after conferring with MacMahon, J., rescinded 
the order for committal.

In Michaelmas Sittings, John Macgregor moved, by way of appeal to 
the Divisional Court, to set aside the three orders, but the Court, under 
the circumstances, dismissed the motion with costs.
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which is the note sued on, dated 25th March, 1878, made Judgment 
jointly and severally by R 0. Smith and hisfathe* Robert 
Smith, payable to the order of Richard Paxton foy Si,000, 
two years after date, with interest at eight pep/cent per 
annum, payable half yearly. /

The interest was paid on that note until it (became due, 
and after it became due all the payments that have ever 
been made upon the note have been made by 1\0. Smith 
who was the principal debtor, out of his own -moneys |
Robert Smith, his father, was only a surety for him, and 
that fact was known to Richard Paxton when he advanced 
the money, and always afterwards.

\ 0.n the 26th March, 1881, the interest up to that date
having been paid at the rate of eight per cent, Richard 
Paxton went to Mr. R. 0. Smith’s banking office. Mr. R. O.
Smith said he could not pay interest any longer at the rate 
of eight per cent, and Mr. Paxton did not wish to accept a 
lower rate than eight per cent for any particular time; but 
he signed a memorandum on the back of the note in these 
words : Chatham, March 26th, 1881 ; IXhereby agree to 
accept 6 per cent per annum for the next sk moqtht ; s»d 
Richard Paxton ; witnessed by George D. Siriith”, a sonof 
R. 0. Smith. '

It appears to have been the arrangement between Mr.
R. 0. Smith and Mr. Paxton at that time, that Mr. Paxton 
should be at liberty to call at any time for payment of his 
principal ; arid Mr. R. 0. Smith gave to his clerk instruc
tions to that eflect—that the note was to be paid at any 
time that it was presented ; but, as long as the money was 
not demanded, Mr. R. 0. Smith agreed to pay interest upon 
it at the rate of six pendent.

Mr. Paxton, (the payee) appears, very sooii afterwards, 
or perhaps the same day, to have endeavoured to obtain 
another investment for the money ; he did not succeed in 
doing so ; and R. O. Smith, went on paying the interest 
half yearly after that at the rate of six per cent down to 
the year 1886 or 1887, paying it regularly half yearly.
At the end of that time he failed. His father Robert Smith 
died on the 9th June, 1883; and the defendant R. 0. Smith 
was almost immediately appointed his executor, and he 
remains his executor now.

Paxton the payee of the note, is also dead. He died 
on the 14th April,1886, and the plaintiff is his executrix.

I have already stated that all the payments of interest 
that were made from the beginning to the end were made

, as
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Judgment, by R. 0. Smith, and not out of the money of his father’s 
estate at all. *

Two defences are raised, one being that Mr. Paxton ex
tended the time for payment of the principal to Mr. R. O. 
Smith, without the consent of Robert Smith, the surety. - 
If any extension was made, it was evidently made without 
any reference to or consent of Mr. Robert Smith the surety ; 
but I cannot find, upon the evidence, that any binding 
agreement was ever made by Paxton by which he deprived 
himself of the right, for a moment, to require payment to 
be made of the principal.

The memorandum endorsed on the note does not"contain 
in itself any statement of any consideration ; and there does 
not appear as a fact to have been any agreement ever be
tween Paxton and R. 0. Smith that Paxton should not be at 
liberty to call for the payment of the note at any time : in 
fact, the agreement seems to have been rather the other 
way, that he shoulddoe at liberty to call for payment of 
the note at any time ; and so it was understood by R. O. 
Smith. So that, I think, that on that ground that that de
fence is not sustained, there having been no binding agree
ment by which Paxton was prevented from suing Smith 
at any time.

The other defence arises under the statute of limitations. 
It is contended on behalf of the defendant R. 0. Smith, as 
executor of his father’s estate, that the payments made by 
him were msdbvby him on his own account only, and not as 
executor of his father’s estate.

By the law as it originally stood, an acknowledgment or 
payment by one of two joint contractors had the effect of 
keeping the note alive as against both joint contractors.

By the law now in force, sec. 2 of ch. 123, R. S. 0., one 
of two joint contractors is not affected by payments made 
or acknowledgments given by the other joint contractor.

The difficulty here arises from the fact that the defen
dant R. 0. Smith, the original principal Rebtor, now unites 
in himself the capacity of executor of the surety ; and no 
authority has been ci|ed to me, showing the effect of a 
payment made by a person holding that dual capacity, and 
I must determine the matter I think upon principle.

180 THE ONTARIO REPORTS, 1889.
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The reason why an acknowledgment, and the reason 
why a payment to a debtor, takes a case out of the Stat
ute of Limitations is, because it does away with the pre- 
sm™||ion w)iich the law raises at the expiration of six 
yca^^Nut a debt has been paid.

Gi

bii

!
\



XVIII.] PAXTON V. SMITH.

-J!6 defendant E. 0. Smith was the only terson who Judgment.
ma¥luch a Paym™t, or give such artV'knowledg- „~rT 

ment, and the payment made by him, although made -out et’ J' 
of his own moneys, must, I think, have the eftect. of taking 
the note out of the statute, both as regards the estate and 
as regards himself.

The statute, to which 
terms to the case at all ; 
and.be decided under the law 
any statute of this kind at alt.

The result of that would be, I think, that the payment 
made by R. 0 Smith would be available as taking*the case 
out ot the statute, both as regards himself and 
the estate, although made out of his own 
out of the moneys of the estate.

pT”!.nJ;s 1hil™c,be?n made within six years, arid after 
the death Of Robert Smith, I think that the defence of the 
otatute of Limitations goes also.

There will be judgment for the plaintiff for the amount 
ot the note, with interest, against both defendants ; that is 
to say against the defendant R. 0. Smith as executor of 
the estate of Robert Smith, and as against him in his pri
vate capacity also. 1
the Divisional1Court7 °f judgment’ untiI fche fifth day of

Notice of motion was given to the Divisional Court to 
set aside the judgment entered for the plaintiff and to 
enter judgment for the defendant.

In Easter sittings, May 29th, 1889, Pegley supported the 
motion. The time given to the principal without the 
surety’s consent discharged the surety : Austin v. Gibson,
4 A. R. 316. Then as to the Statute of Limitations: the 
statute clearly creates a bar to the action against the 
surety. The payments made by Smith were not made by 
him as executor, but in his personal capacity: By les on 
Bills, 13th ed., 370 ; Slater v. Lawson, 1 B. & Ad. 396;
Scholey v. Walton, 12 M. «fe W. 510 ; R.S. 0. ch. 123, p. 1195 ’
Grant v. Macdonald, 8 Gr. 469.

Scane, contra. As to the extension of time there was no 
binding contract to give time. There is not one essential 
ingredient hej;e to make it binding upon the parties, and

L. 181
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Argument, therefore the surety is in no way discharged. As to the 
Statute of Limitations. Prior to the statute R S. 0. ch. 
123, payment by one of several executors took the casé out 
of the statute, and it was to remedy this the statute

of several executors and one

2

fpassed. This is not a case 
making a payment, but here the person making the pay
ment is the only executor of the surety, and he also 
bines in himself the position of the principal debtor, 
principal and surety merged in the same person, 
defendant, and he cannot now claim that in making the 
payments he was acting in his individual and not in his 
capacity as executor : Addison on Contracts, 8th ed. p. 
1266 ; Angell on Limitations, 5th ed., p. 264.

a
com-

AThe
the

b;

h 01

elI
September 7th, 1889. MacMahon, J.

The facts are fully stated in the judgment of my learned 
brother Street, who tried the caSb, and I fully agree in the 
conclusion reached by him, that there was no binding 
agreement between the creditor Richard Paxton and .the 
principal debtor R. 0. Smith, by which time was given to 
the principal for payment of the note sued on, so as to 
discharge Robert Smith, the surety, who was a joint 
maker of the note.

I have not, however, been able to follow the learned 
Judge in the reasoning by which he arrived at the 
clusîon that the Statute of Limitations was not a bar to a 
recovery against the estate of the late Robert Smith.

The note matured on the 28th day of March, 1880, and 
Robert Smith who was a joint maker thereon, died in

April, 1883. <
It has been found as a fact that the payments of interest 

were made by R. O. Smith; the principal debtor, out of his 
own moneys. But as he wits the executor of Robert 
Smith’s estate, the learned trial Judge was of opinion that 
the payments of interest made while the principal

clothed with the office of executor, had the effect of 
taking the note out of the statute as regards the estate of 

which he was the executor.
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My brother Street considered that R. S. 0. ch. 123, sec. Judgment. 
2 did not apply to this case, and that it must be decided MiTihuTm, 
under the law as it existed prior to the'statute.

The second section of the Act is as follows : " Where 
there are two

1C

h.
nt •I.
as

or more joint contractors, or executors or 
administrators of any contractor,

ne
such joint contractor, > 

executor or administrator shall lose the benefit of the said 
Act so as to he chargeable in respect or by reason only of 
any written acknowledgment or promise made and signed 
by a,iy other or others of them, or by reason of any pay
ment of any principal or interest made by any other or 
others of them.”

y-

he
he

his
I”

The Imperial Act, 19 & 20 Vic. ch. 97, sec. 14, is in 
effect the same as'the second section of our Act.

These Acts as will be se^n by a reference to the 
decided prior to their passage—very much narrow the 
effect of a payment of any principal or interest by one of 
two or more joint contractors, or by the executors' or 
administrators of one joint contractor, as to thé others of 

But the point raised in this case was decided in the 
year 1823—long prior to the passing of the Act in England 
or in this country ^in the case of Atldns v. Tredgold, 2 
B. & C. 23, where the payee of the notes sued on lent the 
money which formed the consideration therefor to the 

Robert Tredgold, the father John Tredgold becoming 
a party to the notes as surety. After the death of John 
Tredgold, the surety, the principal debtor Robert Tredgold 
(who with three others had been appointed executors of 
John Tredgold’s estate) paid the interest out of his private 
estate on the notes for several years, and eleven years after 
John Tredgold’s death, but within six years from the last 

, payment of interest by Robert Tredgold on the notes ;
, the action was brought against the executors of John 

Tredgold’s estate.
The questions which were left to the jury were : whether 

there was any promise by the executors within six years ; 
and they were told that if they thought that the pawn 
made by Robert Tredgold were made by hier in

cases

bhe
ing
the
i to
to

>int

ned
:on- son
to a

and 
1 in

irest 
: his 
bert 
that 
btor 
ct of 
e of ents

his

: •



[VOL.

Judgment, character of executor they should find for the plaintiffs.
If, however, they thought the payments were made'% him 
on his own account as the joint maker of the notes then 
they were to find for the defendants.

During the delivery of judgment on 
motion for a new trial, Abbott, C. J., said, at p. 28: “Now the 
evidence given was, that Robert Tredgold paid interest in 
1816. The jury Uave^fc
right, and nobjn the character of an executor. There was 
not, therefore, anything done by the executors, in that 
phamctoKf ând that being so, I sh<gpld feel a difficulty in 
ggyingThat a case was made out on those counts, indepen
dently of the statute.”

(Best, J., at p. 31, said : “ It is sufficient to say, that the 
implied promisfe not having been made by Robert Tredgold 
Ùi the character of executor, it does not prove the issue.”

In the case of Sinter v. Lawson, 1 B. & Ad. 396, the 
head note is : “ After the deatli of one maker of a joint 
and several promissory note signed by two, a payment 
upon it by t^he executor of the deceased party will not take 
the debt out of the Statute of Limitations, &c.”

There was a nonsuit ; and, in moving against it, F. Pollock 
(afterwards Chief Baron Pollock) admitted that Atkins v. 
Tredgold “ was decisive on the other side, it that case were 
taken as establishing that, after the death of one party to 
a joint and several note, his executor could not by a pay
ment made in that character, keep up the responsibility of a 
joint contractor. But he submitted that in that case it was 
expressly found that the survivor paid, not as executor, but 
in his individual capacity.”

In giving judgment Lord Tentérden said, at p. 397 : “ It 
appears to us that this case is not Essentially different from 
Atkins v. Tredgold. * * The sttme principle appears to
us applicable in both cases; and we think, that where a joint 
contract is severed by the death of one of the contractors, 
nothing can be done by the personal representative of the 
other to take the debt out of the statute, as against the 
survivor.”

184 THE ONTARIO REPORTS, 1889-
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facts wTh^ ^™ V' Ired9°ld is almost identical in its Judgment 
facts with the present case. The only appreciable difference M”7TT 
bemg that the surety in Atkins v. Tredgold by his will J. ' 

appoyitecf in addition to the principal debtor, three others
ae executors to h,s estate; and this difference in the facts

urgdd by Mr. Scane, for the plaintiff, as emstituti
a a lhfferent principle should be
decicmig this case, because,
in thkiAtkina Case in order to

» ;

nga 
evoked in 

he urges, the payment made
worfld require to have been made1”with"th^ssent oftu’ \ 

„ e ““3.. w*1'*e here the person who made the pay. '
I ™ r ,e,ng T the sole executor of the testator’s 

estate it was made with his assent.
But the

reason

as
.f

■
I

w that is given in Scholey v. Walton,
CouhT A</did ”0t 8 ■ree withBthecondusTonX th!t "the

' y„°ne eXeC“t0r in his representative character, it
binds the others m therr representative character."

And Lord Abihger in Scholey v. Walton, without expressly 
assenting to Athm v. Tredgold and McCulloch v. Dawes 
says, at p ol3 : "Probably one executor may by his acts 
bmd another; but in order to shew that liability, yo 
establish that he does the act as an executor."

though R. 0 Smith occupied the dual position of 
principal debtor and as the sole executor of the estate of 
the surety the other joint contractor, yet the authorities 
clearly indicate that what was done by him as R. 0. Smith 
he principal debtor, affects him only personally ; and that 
n order to affect the estate of the surety he would require 
o o what was done m his representative capacity. See 

Scholey V. Walton, 12 M. & W. 510, the judgment of Lord 
Abmger at p. 513. See also the judgment of Gwynne, J„

at n 317°Uh r* 1 AUSÜn V' 0ibS°n' * A- R" reP°rted 
at p. 317 where that learned Judge points out that in that
case the dealings between the plaintiff and Scott (who 

\the principal debtor and „
\ 24—VOL. XVIII. o.R.
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Judgment, the surety’s estate) were with him as the principal debtor, 
and not with him as executor of the surety’s estate. See 
also Brown v. Gordon, 16 Beav. 302, at pp. 308 and 309.

The case of Jaclmn v. Woolley, 8 E. & B. 778, was 
decided since the Act 19 & 20 Vic. ch. 97, in which 
case it was held that where payment of principal and 

’interest had been made by one co-contractor, even with 
the knowledge and consent of the other co-contractor, 
the claim was barred as against such other co-contractor. 
And Crompton, J., stated that proof of express verbal con
sent by a defendant to a payment by a co-contractor 
would not take the case out of the 14th section.

That case was reversed in Ex. Chamb., 8 E. & B. 784 
but on another ground. _ ,

A part payment in order to defeat the Statute of Limi- 
tations must be made under circumstances from which a 
jury may fairly infer S’ promise in fact to pay the 
remainder: Tanner v. Smart, 6 B. & C. 603 ; Foster v. 
Daiuber, 6 Ex. 839 ; Morgan w Rowlands, L. R. 7 Q. B.

186

MacMahon,
J.

498.
Thus a part payment by R. O. Smith, the principal 

debtor, from his own moneys, might create an inference 
that he had in fact promised to pay the remainder ; but 
as he paid with his own moneys, the only fair inference 
which could be drawn would be that the remainder would 
be '«paid by him personally. But I should pause and 
require the clearest authority before holding that from 
such a payment by the principal debtor an inference could 
be (drawn that the executor of the other joint contractor’s 
estate had in fact promised to pay the remainder of the 
plaintiff’s claim thereout.

There is a recent decision of In re Frisby, Allison v. 
Frisby, reported in W. N. June 8,1889, p. 114, and also in 
Law Times, Vol. 87, p. 114, and at p. 145. In that case the 
defendant’s testator joined in a mortgage 
payment of the mortgage debt by the mortgagor. Kay, J., 
held that payments made by the mortgaged!-, the principal 
debtor, kept the debt alive against the surety, who

!

f

surety foras
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similar provision saving the benefit of the Act 37 & 38 '“-Mah°"'
Vic. ch. 57 under which that action was brought. That 
case does not in any way affect the point to be decided in 
this case.
n 0aUr.°pinion there must be judgment in favour of 
it. U. Smith as executor of the estate of Robert Smith 
dismissing the action with costs.

There was no motion against the judgment directed to be 
entered against R. 0. Smith individually.

Galt, C. J., concurred.

Rose J„ Was not present at the argument, and took no 
part in the judgment. *
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î [CHANCERY DIVISION.] 

Oldfield v. Dickson.

Sale of land—Time (he essence of a contract—Offer to sell land—Accept
ance—Net price—Reasonable lime to pay money.

Time may be of the essence of a contract even without any express stipu
lation if it appears that such Avas the intention.

Defendant wrote his agent on March 25th : “ If 0. (plaintiff) still wants 
that farm * * he can have it for §350 net, provided it can be 
arranged at once. Kindly advise me * * if he accepts, and when he 
will pay the money over.” On 6th April, the agent telegraphed defen
dant “ 0. will take the farm, will pay the money in two weeks,” and 

defendant telegraphed “ your offer of 6th comes too

■

on April 11th the
late . .

Held, that an arrangement between defendant and his agent as to the 
latter’s commission would not affect the net price as between plaintiff 
and defendant :— .

Held, also, that the enquiry “ when he will pay over the money shewed 
an intention to give a reasonable time for suph purpose, and that under 

ces two weeks was not an unreasonable time. But 
Held, also, that the acceptance of defendant’s offer was not in time.

i;

rl;

i the circumstanI
This was an açtion brought By® Samuel E. Oldfield 

• against Riphard Osborne bickson 

of a contract for the sale of land.
The following facts arc taken from the judgment : 
Previous to the negotiations in question the plaintiff 

had declined to purchase the land at a price exceeding $350. 
On the 25th of March, 1889, the defendant wrote to one

Statement.
for damages for breach w

!

i
Geo. Wilkinson* at Parry Sound, as follows :

“ Dear Sir,—If Mr. Oldfield still wants that farm of 
mine he can have it for the $350, net, provided it can be 
arranged at once. Kindly advise me by telegraph at my 
expense if he accepts, and when he will pay over the money 
and I can execute the papers. We have an agent in Parry 
Sound through whom I can have papers sent.

Yours truly,
I

R. 0. Dickson.”

No reply was made until the 6th of April, some ten days 
after the probable receipt of the letter, when Mr. Wilkin
son telegraphed as follow's :

“ Mr. Oldfield will take the farm. Will pay the money 
in two weeks. I will write.”

* Agent of defendant.—Rep.

ill
/
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On the illday Wilkinson wrote to Dickson •

in

thrift
agent to^ake'out the papers' at Mice?” inStl'UCt yoUr

On the 11th the defendant answered by teleg 
“ Geo. Wilkinson,

Statement.

:
saw

.
ram :

Parry Sound,
Your offer of 6th comes too late.”

“ OMfiÎu y^inS°n r°PliecI on the 13th by telegram : 
Uldneld holds you to vour nfFnr rr„ , siderable expense. Who is your afent hfre ?“ “ C°”"

On the same day the plaintiffs solicitor wrote threaten-

TZZi H6 du0l'!ndant answered invitins proceedings. MnT if u p thedefendant offered the land to one John
d™enmhT ’ U0' W3°- and by deed hearing 
date the loth, he conveyed to the Parry Sound Lumber 
Company, for whom McLelland

'i

|

w
I

was acting, 

tried at Parry Sound on July 10, 1889The action 
before Rose, J.

Pepler and J. H. Bowes, for the plaintiff. 
Ilewson, for the defendant.

I

September 21, 1889. Rose, J.

It was objected that there 
within the Statute of Frauds. 

1. that the offer

/
binding contractwas no '

was 8350, net, and the previous 
correspondence shewed that Dickson had 
Wilkinson $15, 
that the

ilagreed to give 
as commission for selling, and therefore 

acceptance was really $350, less the $15.
1 do not think that this is

0

T hlS Commis8l6n> ‘hen he would be precluded from

Sit:

'

I

* t:*
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demanding it from the defendant. I do not see how the 
acceptance by the plaintiff of the defendant s offer could be 
affected by an understanding between the defendant and 
Wilkinson as to the commission.

If Wilkinson chose to submit to the plaintiff the defen
dant’s offer in terms and to convey "to the defendant the 
plaintiff’s acceptance in terms, he either could 
claim his commission from the defendant according to his 
agreement with him, but in my opinion the validity of the 
contract would not depend upon the validity of the claim 
for commission. /

2. The second objection was, that the plaintiff in asking 
for two weeks time “ to make up the money ” added à term.
I am against this objection also. It seems to me that when 
the defendant wrote “ provided it can be arranged at once” 
he referred to the acceptance of the offer, for by asking to 
be advised “ when he will pay over the money, and I can 
execute the papers,” he evidently intended to give a 
reasonable time for such purpose, and I think two weeks 
under the circumstance a not unreasonable time.

3. The third objection was, that the acceptance was not 
in time.

Referring to the law as laid down in Crossfield v. Gould, 
9 A. R. 218, it is clear that time may be of the essence of 
the contract even without any express stipulation if it 
appear that such was the intention.

Here I have no doubt that the defendants intention was 
to require the plaintiff to either accept or reject the offer 
“at once.” There had been previous negotiations which 
had not resulted in a sale and having made up his mind to 
sell at that figure, thus accepting a sum much less than he 
had been told the property was worth, he desired to have 
the matter closed without delay. At all events he said so 
and was so understood as is apparent from the letter of the 
6th of April, where Wilkinson said : “ so if it is not too 
late you may instruct your agent," &c.

The answer to the letter of the 25th of March could have 
been received by telegram, on

THE ONTARIO REPORTS, 1889.190

Judgment. 

Rose, J.

or could not

!

the 27th or 28th at the
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latest. The fact that the plaintiff was away from home Judgment.
did not extend the time. The only offer made bv the „-------
defendant was as he had stated in his letter. ' R”e’ Jl

The defendant could of

1
1

have accepted the offer, 
but he chose not to do so. That he was influenced in his 
choice by the fact of another purchaser appearing can make 
no difference. He was either bound or he was not.
-.Jibmk ‘his objection fatal, and that the action must be 
dismissed with costs.
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1
[CHANCERY DIVISION.] 0

Augustine V. Schrier. ii
t:Will—Construction—Specific bequests—Home—Maintenance.
a

A testator bequeathed to his daughter “ a home as long as she may remain 
single ” in his dwelling house.

Held, that though in the case of an infant “home” would probably in
clude maintenance, yet that the legatee in this case being of age, and 
there being no express words giving her maintenance after minority, 
she was not entitled to maintenance under the above bequest.

The testator also bequeathed to his wife “ the full control of all my real 
and personal estate, stock, and implements, during her lifetime,” and 
willed that at his wife’s decease “ all the stock, of whatever kind, with 
the farming implements on the farm at my wife’s decease shall be equally 
divided between my sons.”

Held, that the bequest to the widow of the stock and farm implemen ‘.s 
was specific, and therefore exempt from the payment of the pecuniary 
legacies.

This was an action brought by the executors of the will 
of Jacob Schrier, deceased, for the construction of the said 
will, the defendants being the beneficiaries under it.

The will was dated April 21st, 1886, and by it after 
directing that all his just debts, funeral and testamentary 
expenses be paid by his executors, the testator proceeded 
as follows :

“ I give, devise, and bequeath all my real and personal 
estate of which I may die possessed of or interested in in 
the manner following, that is to say : that my just debts, and 
funeral expenses, with the expenses attending the adminis
tration of my estate be first paid by my executors herein
after named, the residue of my estate to be divided as 
follows

The testator then went on to make certain pecuniary 
bequests, and a devise of certain lands in fee to his son 
Gilbert Schrier in fee to come into possession after the 
decease of the testator’s wife, and then proceeded :
. “ 6. I give and bequeath to my daughter Annie Schrier 
$400 with the use of the organ and sewing machine at 
present in the dwelling house, also a home as long as she 
may remain single with the full and sole use of the two
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bedrooms and large front 
of the dwelling.”

He then deviMTsome lands to his* son Simon Schrier 
in fee to come into possession when lie attained twenty- 
t roe years of age; and made a pecuniary bequest to 
another son, after which he proceeded :

“ 9. I give and bequeath to my beloved wife Mary 
Schrier the full control of all my real and personal estate, 
stock, and implements, during her life time except my son 
Simon’s share, which he shall come into possession of when 
he attains the age of twenty-three years, the residue of 
which she shall retain and enjoy so long as she remains my 
widow *

Then followed various bequests, and the disposing part 
of the will concluded with the following cl?

“ t*1 1 further wiU and devise that at my wife’s decease 
all the stock of whatever kind with the farming implements 
on the farm at my wife’s decease shall be equally and fairly 
divided between my sons Gilbert and Simon Schrier; in 
the event of either of my sons Gilbert and Simon dying 
without heirs the property herein bequeathed t6 them shall 
go to my son George, and the money herein bequeathed 
lnm shall be equally divided between the surviving children 
who are living at home at the date of this my last will and 
testament.”

The testator died on October 6th, 1888. Annie Schrier 
mentioned in the 6th paragraph was of age.

A question was raised as to the meaning and effect of the 
Cth, 9th, and 14th paragraphs of the above will.

The matter came up on motion for judgment on Septem
ber 11th, 1889, before Boyd, C.

Hoyles, for the plaintiffs.
G. Moss, Q.C., J. Hostin, Q.C., J. M. Clark, and W. D. 

McPherson, for various defendants.

The following authorities 
25—VOL. XVIII. O.IÎ.
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Argument, ment : Robertson v. Robertson, 8 App. Cas. 812 ; Theobald 
on Wills, 3rd ed., p. 581.

As to the 6th paragraph the learned Chancellor decided 
that though in the case of an infant “ home” would prob
ably include maintenance, yet that the legatee in this 
instance being of age, and there being no express words 
giving to her maintenance after minority, she was not 
entitled to maintenance.

THE ONTARIO REPORTS, 1889.

Wit

At.
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Thé
As to the question of the other two paragraphs the 

learned Chancellor reserved judgment, but on the same day 
gave judgment as follows : The

s£
September 11th, 1889. Boyd, C.

The bequest toVhe widow of the stock and farm imple
ments mentioned in secs. 9 and 14 of the will is specific, 
and is therefore exempt from the payment of the pecuniary 
legacies : Stephenson v. Downson, 3 Beav. 342 ; Mills v. 
Brown, 21 Beav. 1. So far as the will gives her “ personal 
estate,” generally that is subject to the rule in Robertson 
v. Robertson, 8 App. Cas. 812, and must be applied to the 
payment of the pecuniary legacies. But these legacies are 
not a charge on the land or the rents or the personal estate 
specifically bestowed, and to the extent to which the 
moneys and general personal estate are not sufficient to 
satisfy them they must abate ratably.
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bald
[CHANCERY DIVISION ]

ided
irob-
this
ords

Re Hamilton.

Wtll Construction— Vendor and, Purchaser petition—Devise to one for 
life, then to issue in fee simple—Shelley's case.

A testator devised lands to his daughter : “to her own use for the full 
term of her natural life, and from and after her decease to the lawful 
issue over^ daughfcer to hold in fee simple,’’ and in default of such

The daughter contracted to convey 
whether she took a life estate

in fee to a purchaser ; and the question 
or an estate tail was brought up on a

the
vendor and purchaser petition.

and any experiment could better be made in a contested case when all 
parties mterested were represented.

Semble, however, that the direction that the issue should hold the pro
perty in tee simple appeared incompatible with an estate tail in the 
mother, and that “issue ” must be construed “children,” and the 
mother took an estate for life only.

*

iple- 
cific, 
liary 
Is v. 
sonal 
Hson 
d the 
s are 
state

This was a petition under the Vendor and Purchaser 
Act, which involved the construction of the will of Andrew 
Hamilton, who died on June 1st, 1869, and whose will 
dated April 1st, 1869.

By the second paragraph the testator devised the lands 
m question to his daughter Sarah Jane Evans of the said 
city of Hamilton, then the wife and now the widow of 
Robert Evans deceased*"'1 to her own use for the full term 
of her natural life, and from and after her decease to the 
lawful issue of my said daughter Sarah Jane, to hold in 
tee simple, but in default of such issue her surviving, then 
to my son James, for the term of his natural life, and upon 
the death of my said son James, then to the lawful issue 
of my said son James, to hold in fee simple, but in default 
of such issue of my said 
and sisters and their heirs in equal shares.”

The testator next proceeded to devise another lot of land 
in Hamilton “ to my son James for the full term of his 
natural life, and from and after his decease to the lawful 
issue of my said son James, to hold in fee simple, but in 
default of such issue him surviving then to my daughter

Statement. I
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Statement, said Sarah Jane for the term of her natural life, and upon 
the death»of my daughter Sarah Jane, then to the lawful 
issue of my said daughter Sarah Jane, to hold in fee simple» 
but in default of such issue of said daughter Sarah Jane, 
then to my brothers and sisters and their heirs in equal 
shares.” c

Lastly, in the 6th paragraph the testator stated : “ It is 
my intention that upon the decease of either of my children 
without issue if my other child be then dead the issue of 
such latter child (if any) shall at once take the fee simple 
of the devises mentioned in the second and third clauses of 
this said will.”

The testator’s son, James Hamilton, died before the date 
of this petition, and there was no issue of the marriage of 
Sarah Jane Evans.

The petition stated that Sarah Jane Evans contended 
that under the terms of the said will she took a fee tail in 
the lands in question which she could bar by deed, and 
that she had contracted and agreed to sell the -fee simple 
of the said lands to the petitioners who contended that she 
had only a life estate in the said lands, and that the 
remairider was vested in the issue (if any) of James 
Hamilton, deceased, or in the testator’s brothers and sisters.

196 THE ONTARIO REPORTS, 1889.

.

The petition came on for argument on September 25th, 
1889, before Boyd, C.

Shepley, for the vendor. We submit that the vendor 
takes an estate tail which we can bar under the statute. 
The devise may be divided into three parts. The first part 
would give an estate in tail : Jarman on Wills, 4th Eng. ed. 
p. 416. Then the question is, whether what follows alters 
that. In Jarman on Wills, 4th Eng. ed, pp. 416-439, the 
whole matter is considered. Theobald on Wills, 3rd ed. pp. 
318-320, also deals with it. See also, Doe d. Gannon v. 
Ruca8tle, 8 C. B. 876 ; University of Oxford v. Clifton, 1 
Eden. 473. The holding in fee simple will not make the 
issue purchasers : Jarman ib. p. 418; or prevent the word
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issue giving an estate tail. Where it has been held that A,g„ 

a hfe estate only is given, that is by virtue of another rule 
for which see Theobald ib. p. 420. Words o* limitation in 
fee or in tail, and of distribution, make the word “ issue 
word of purchase.

M. Malone, for the purchaser. Jarman on Wills 3rd 
ed„ p. 220, shews that only a life estate is given : Doe d 
Bwrnsall v. Davey, 6 T. R. 34.

1upon
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September 2Gth,.1889. Boyd, C.

The opmmn of Crompton>J„ in Roddy v. Fitzgerald, 6
n n nt»856’ and the reaso6ing in Morgan v. Thomas, 8 
y. R. 1). o75, are such as to make-me refrain from declaring 
that a title can be made by the vendor. I quote the words 
ot Crompton, J. : “ It seems to me that, whether the' fee is 
given directly to the issue as purchasers by apt words of 
limitation to their heirs, or whether it is given by words 
implying according to the rules of law the intention that 
they should have the fee the effect will be the same, as it 
is the vesting of the fee in the issue, and not the words by 
which it is vested that prevents the necessity of implying 
the estate tail in the parent for the purpose of carrying 
out the intention that the estate should not go over till the 
exhaustion of the particular line. Accordingly I am quite 
satisfied with the proposition that in such cases no estate 
tail is to be implied in the parent, but the fee is to be con
sidered as vesting in the issue, whether the words givinc 
t ie fee are direct words of limitation as ' to the issue and 
their heirs,” or whether the fee can be held to be vested in 
them from the use of such expressions as estate, &c., or by 
implication from a power to appoint the fee to them.'1 
see Bradley v. Cartwright, L. R. 2 C. P. 511 ; Richardson 
v. Ramson, 16 Q. B. D. 85 ; Brown v. Lewis, 9 App. Gas. 
890, and Morgan v. Thomas, 8 Q. B. D. 576.

The general question came up lately before Chitty, J„ in 
Wdhams v. Williams, 51 L. T. N. S. 779 (1885), where 
the devise was to six nephews “ to be equally divided
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Judgment, between them, and their issue after them to and for their 
heirs, executors, and assigns.” The learned Judge (quoting 
Jarman) held it was an estate tail in the nephews, saying 
in a not very satisfactory manner, I think, that “ on the 
true construction of this will the word ‘ issue ’ is a word of 
limitation, and that treating the disposition as a whole I 
must reject kthe words ‘ heirs, executors, and assigns,’ and 
hold that there is an estate tail in the six nephews. I am 
compelled to say whether there is an estate tail or an estate 
in fee simple, and I thihk the words ‘ their issue after 
them ' must have some effect given to them.”

Now the rejection of words in a will is never to be 
adopted unless leading to some impossible or nonsensical 
result. I do not see how to reject the words in this will 
by which the testator signifies his desire that after the 
natural life of Mrs. Evans the property shall go to the 
issue of his daughter “ to hold in fee simple.” These 
words “to hold in fee simple” are very emphatic words 
used by him twice in the second clause of the will, and 
again in the sixth section of the will with reference to 
thesejssue and this land. A very good meaning con
sistent with all the language used, and with the plain 
intention of the testator can be given by reading issue as 
“ children.” In which case the mother would take only a 
life estate, and there would be a contingent remainder to 
the testator's brothers and sisters. The direction that the 
issue should hold the property in fee simple appears to me 
incompatible with an
rid of this incompatibility something has to give way in 
order to introduce the doctrine of Shelley's Case.

It seems to me a more benignant method of construction 
to vary the meaning of an ambiguous term than to strike 
out an emphatic clause. The law on this head as far as I 

investigate at present, seems to be in a state of uncer
tainty if not of transition, and any experiment had better 
be made in a contested case where all parties interested are 
represented. I make no order on the petition.

108 THE ONTARIO REPORTS, 1889.
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The Corporation of the Township
of Barton.

v.
The Corporation

of the City of Hamilton.
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This was an appeal from the judgment of Proudfoot. J. 

The action was tried at Hamilton

•Statement

on May 20th, 1889.

Martin, Q.C., and Wm. Bell, for the plaintiffs. 
Moss, Q.C., and /. U. Gibson, for the defendants.

It appeared that the defendants had purchased 
lands in the township of Barton from the private 
thereof and were constructing 
to Burlington Bay, 
city of Hamilton, ‘ without the

r
certain
owners

samea sewer through the 
outlet to one of the sewers of theas an

. v ^ consent and against the
wish of the plaintiffs, and sought to justify their action by 
the following amongst other clauses in their statement of 
defence.iction 

strike 
r as I 
incer- 
better 
ed are

*• Before entering upon said work the defendants 
passed a by-law for making said new sewer under the 
authority of sub-section 15 of section 479 of the Municipal 
Amendment Act, 1888,* and under and in 
said by-law

pursuance of 
now making said sewer upon certain 

lands m the township ôf Barton with the
are

consent of the 
Quœre. Sec. 20 of the Municipal Amendment Act of 1888.—Rep.i\ L.
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owners or occupiers, thereof, paying compensation to such 
owners or occupiers, as provided for by the Municipal Act.

5. The defendants do not intend to unite or connect the 
said sewer with any existing sewer of the plaintiffs, or to 
extend the same through any property or territory belong
ing to the plaintiffs.”

At the close of the case the learned Judge gave the 
following judgment.

Proudfoot, J.—Though ordinarily I would be inclined 
to reserve judgment on the question of the statute, still in 
this case I do not feel any doubt upon the conclusion that 
is to be arrived at : and that is that the plaintiffs have no 
locus standi to bring this action. I think that the clause, 
section 492 (R. S. 0. ch. 184), applies where the munici
pality of Hamilton is desirous of entering into the territory 
of Barton, that is of the property of Barton. If Barton has 
made a sewer and paid compensation to the owners of the 
land through which it runs and Hamilton wants to get the 
benefit of that sewer it must arbitrate. If Hamilton 
wants to go along the roads of Barton which are the pro
perty of the township, it must arbitrate.

But it is entirely a different question where, under the 
amended Act.* when the municipality of Hamilton is 
authorized not only to go into the adjacent township into 
township property, but to go into the adjacent municipality 
into private property.

The amendment authorizes the city of Hamilton to go 
outside its limits and take private property for the pur
poses of its city, making compensation. Hamilton has 
done that : they have taken private property of Lawry 
and others and made compensation. What right has the

200 THE ONTARIO REPORTS, 1889.
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township of Barton to step in and interfere ? How can 
they prevent Lawry and the other owners from receiving 
compensation for their property ?

And the township of Barton cannot bo said to have any 
interest in these properties. The '• territory ” of Barton 
cannot refer to the lands of others within the limits of the 
township. It must refer to the territory of the corpora
tion, that ist property that bond fide belongs to the cor
poration# that they have the oversight and control of.

I cannot understand section 492 as being intended to
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sub-secs. 1 and 2. The sewers must be within the

council : Muni-
Argument.

jurisdiction of each corporation’s 
ci pal Act sec. 479, sub-secs. 1, 5. The consent of the 

nicipaiity in which the lands taken are situate must be 
sec. 496, sub-secs. 34, 35. It should be 

connection of
obtained :
determined by arbitration whether any

should be allowed as well as the terms and condi- (se vvers
tions : sec. 492, sub-secs. 1 and 2. That condition not 
being complied with the plaintiffs 
TherMayor, 16c., of Devonport v. Plymouth, <tc., Go., 52 

L. T. N. S. 161.
Moss, Q.O., and J. M. Gibson, for the defendants. If the 

defendants have the right any damage to the plaintiffs is 
If the defendants are a nuisance the

i
to this Court.

».

' t!of no consequence.
Attorney-General should bring the action on behalf of the 
public, or any private individual who is specially damaged 
could do so. " Territory ” does not mean municipal limits, 
but the actual lands or property of the municipality. 
The defendants could go upon the roads of an adjacent 
municipality. Even if arbitration was the proper or 
necessary course the plaintiffs have not appointed any 
arbitrator. But see Harding v. Corporation of Cardiff,

V
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Cij29 Gr. 308.

ÿ. H. Blake, Q. C. in reply. la]

thOctober 8,1889. Boyd, C.

The cardinal principle of municipal government is, that 
each municipality should be as far as possible self-govem- 
ingin matters of police and municipal jurisdiction, and 
that one municipality should not invade the territory or 
interfere with the concerns of another municipality with
out the consent of the latter, or the adjustment of points 
of difference by the means of arbitration or other appro- 

priate tribunal.
This principle is plainly manifested in varioits parts ot 

our municipal system as organized by law e. g., R. S. 0. ch. 
184, secs. 528, 282 and 496, sub-sec. 35, and R. S. 0. ch. 

205, sec. 95.
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of private land in Barton through which the 
is conducted. That may satisfy the individuals whose 
land is interfered,with, but it does not satisfy the.require
ments of the township of Barton within whose territory 
the work is extended. I cannot accept the meaning put 
upon that word "territory ” by the learned trial Judge, 
it appears in section 492 sub-section 2. It is not used to 
signify land belonging to the corporation as owners, but 
land within their territorial ambit, over which they have 
municipal jurisdiction. This is the primary and proper 
meaning of the word as used in the statutes : See passim in 
the Act relating to the Territorial Divisions of Ontario, R. 
S 0. ch. 5, and in the Municipal Statute secs. 14,16, 24, 
27,35,56. See also R.S.0.1877, ch. 7, secs. 1,2,3,27, and 28.

Land, being the property of the corporation, is usually so 
expressed in contradistinction to the special term “ terri
tory.” See R. S. 0. ch. 184, secs. 452, 455, 479, sub-sec. 1.

The result then is, that the defendants have invaded the 
territory of the plaintiffs without any statutory or other 
sanction, and one remedy of the township so prejudiced is 

injunction to this Court. The frame of 
action is justified bv Fenelon Falls v. Victoria B. IF. Co., 
2fl3br. at p. 10, and The Mayor, <6c. of Devonport v. Ply- 
'mouth, &c. Co., 52 L. J\ N. S. 161.

In view of the sewer being completed and the 
approach of cold weather it is not asked that the work 
should jbe demolished or its use interfered with for the 

, present. This will give 
proceed to arbitrate under the Act. The formal judgment 
of the Court need not be pronounced till the award is 

before the 1st of February next, but

sewer.judgment.

Boyd, ('.

■

/

to apply for
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opportunity for the city to

hi

made, if that be on or 
the defendants should forthwith pay to the plaintiffs the

condition that

go.
lift

costs of action up to the present time
and evidence in the action be utilized as

on
the proceedings 
far as possiblelbefore the board of arbitration.

If no award "by the 1st of February either party may 
apply to the Court, i.e., one Judge sitting in Court.
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tinRobertson, J., concurred. G.A.B.
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[COMMON PLEAS DIVISION.] 

Smith v. Smith.

Will-Life Me -A nnuity—Gonta-Comolidation
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- This was an aetion tried at London, before Boro, G., at 
the Chancery Spring Sittings of 1880. The following 
■statement of facts is takentfrom the judgment of Rose, J. :

In May, 1875, John Smith 
his wife as follows :

■Statement.

made his will providing for

“I give and devise totrnn,!» „n,i f , my beloved wife, Flora Smith, all household
goods and furniture, plate, linen, and china, for the term
elioice'in the Zw ‘'T” ‘° h;r °n° b=d,'°"m “d one parlor of her own 
m Z 27 ? o 7r, wherein I now dwell, situate and being on
garden'1 aV T ^ L°?' Adeloide : “ls0 tho ™> of the kitchen, yard,
LretoforelntCrlo “6 *° ^ ^ ^ h°rM° “ «—« «

of her natural

an annuity of $20 yearly.”may
The lot he devised to his second son John, subject to the 

payment of $1,000 to his eldest son Donald, and subject to 
the payment of other legacies.
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The testator died about July, 1873, and the widow, John 
and the youngest daughter Flora lived together on the 
whole lot until the institution of this suit.

The widow and her son made such arrangements as 
suited them about her maintenance ; and as between them 
no trouble arose nor indeed did any one else raise any j 
question as to her rights under the will or as to the con
struction to be put upon it, until questions were raised in 
this action. But on the 25th of October, 1875, the widow 
and her son John joined in a mortgage of the lot to the 
Ontario Loan and Debenture Company to raise money to 
pay Donald his legacy; and, shortly before the institution of 
this action, proceedings had been taken under the power of 
sale to compel payment. Thereupon the plaintiff went 
to her solicitor to raise money to pay the Loan Com
pany, and to obtain an assignment, when the company 
set up a right to hold the mortgage until certain other 
mortgages upon the same land given by John the 
plaintiff not joining—were paid. This apparently was the 
stand the company took from the evidence and pleadings 
though it did not appear quite certain, as the letter writ
ten by the company—assuming whatever position that was 
assumed—had not been put in as an exhibit although used 

at the trial.
John, it appeared, had become insolvent, and had made 

an assignment.
The plaintiff's solicitor did not tender the mortgage 

money due on the mortgage in which the plaintiff* joined, 
nor was an assignment tendered.

He apparently felt or feared a difficulty in obtaining the 
money owing to the peculiar wording of the clause of the 
will above set out, and the fact that the will had been 
lost, and the production only of a copy registered without 
the necessary affidavit required by the statute.

Accordingly he advised this suit to have the will estab
lished and construed, and to have the rights of the‘Loan, 
Company declared under the mortgages referred to.

To this suit were also made parties one Zavitz, a credi-
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ML XVIII.] SMITH V. SMITH. 207 Ilin tor °f John, who had obtained a mortgage as security after Statement. 
Johns insolvency, John's assignee, and the other children 
of the testator. The children appeared by a separate 
solicitor, and disputed the will as set up on the pleadings ; 
but they no doubt were acting with the plaintiff.

No demand of

as

ny J
}n- ■'

arrears of annuity or dower had been 
made upon any one prior to this action, .nor 
arrears claimed in the action.

The learned

were suchin

Chancellor after argument, disposed of the
the matter as follows :

He decided against the contention of the Loan Company 
to consolidate the mortgage made by John and the widow 
with the other mortgages made by John alone.

He further said

I
to

L Of

•of j

"1 think the will> although there is some doubt about 
the meaning of it,-I think the fair meaning is, that the 
testator specifies what he intends to give this woman by 
saying she is to have one bed-room and one parlor 
and the kitchen, yard, garden ; and then, as he does not 
say for how long she is to have this, ho says as to 
the part in dispute : ‘I give and devise to my said wife 
her life in the lot heretofore mentioned ; also an annuity 
(Sf twenty dollars yearly.’ That is to say, she is to 
have her right*to live in this place mentioned during 
her life, and in the fore part of the will he gives her 
the Holding to live in for the term of her 
life, and without this being certain

mn-
iny
her
the
the
ngs
rit-
was
ised ■

::iade

2natural 
his intention, it 

seems to me what is expressed in the will that she is to 
have, viz., ‘One bed room and one parlor of her own choice 
in.the dwelling house wherein I now dwell situate and 
being on lot No. 27 in the second concession of Adelaide ; 
also the use of the kitchen,yard, garden ; also . . . her life’ 
in the lot heretofore mentioned,’ and that I cannot give 
any larger meaning to the will than that ; and also an 
annuity of $20 yearly charged upon the land; and, in that 
event, to have her dower. So that I declare the plaintiff is 
entitled to the use for her life of one bed room, one parlor 
in the dwelling house and the kitchen, yard, garden, under
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the will, and of the other privileges declared by the twill, 
and to the annuity of 820 per annum charged upon the 
land by the testator ; all arrears of annuity and dower to 
be Wiped out in lieu of costs, and, by consent of counsel, 
the plaintiff to be allowed two weeks from this date with
out other further costs of power of sale to pay off the 
mortgages of 8900.”

The plaintiff moved to seaside this judgment.
In Easter sittings, June 5th, the motion was argued.

f
Statement

Osler, Q.C., and Follinsbee, for the plaintiffs. The 
widow was entitled to her costs out of the estate, as this 
was an action for the construction of a will. The words “ her 
life in the said lot” meant “ her living in said lot.” The 
meaning of the will was, that the widow was to have a 
life estate in the land. The widow was also entitled to 
claim her dower in the land. The Loan Company are not 
entitled to have the mortgages consolidated : Coote on 
Mortgages, 5 th ed., 902-5 ; Imperial Loan Co. v. O' Sullivan, 
8 P. R. 162 ; Johnston v. Reid, 29 Gr. 293.

Meredith, Q.C., contra. The widow is notentitled to costs: 
Morgan on Costs, 2nd ed., 34*5 ; Daniels Ch. Prac., 6th ed., 
1223-4. The will does not give the widow a life estate in 
the lkfid. It is limited to the devise formerly mentioned : 
Fulton v. Cummings, 34 U. C. R. 331 ; Bartels v. Bartels, 
42 U. G. R. 22, 4 Geo. II. ch. 28 ; Buttery v. Robinson, 
3 Bing. 392 ; Habergham v. Ridghalgh, L. R. 9 Eq. 395, 
400. There can be no recovery for dower. The widow 
was in possession, and no demand was made as to arrears : 
Cameron on Dower, 513.
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J<June 29,1889. Rose J.:—

[The learned Judge, after setting out the facts as above, 
proceeded] :

It was argued before us that the words “her life in the 
said lot" meant her “living on the said lot.” This con
struction would give her a claim upon the whole lot. I
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ill, think this contention not consistent with 

the whole lot to John and the directions to him to pay 
SI,000 to Donald $150 in March, 1885, and $150 yearly 
thereafter until the whole should be paid, (it was appai- 
ent y not noted that the last payment would be only $100) 
and also the annuity of $20 to the plaintiff While possibly 
any construction must fail to be quite satisfactory in view 
of the peculiar language used, I cannot suggest any one 
more likely to be the true one than .that placed upon the 
will by the learned Chancellor.

The will

the devise of Judgment.

Rose, J.to
iel,
;h-
he

'he declared established early in the course ofwas
his the trial.

The leamçd Chancellor, as will be seen, declared against 
the contention of the Loan Company to consolidate the 
mortgages made by John alone with that one made by John 
and the plaintiff; and if the plaintiff had put herself in a 
proper potion by tender of money and deed to demand 
an assignment, the Loan Company should have 
ordered to pa> costs ; but she did not do so.

The plaintiff complains of the order

'he

to

beencm,

as to costs, and con
tends that she should have them out of the estate, 
of the estate ” is

its:
“Outad.>

easy, good-natured term sometimes 
used when one shrinks from making an unsuccessful liti- 
gant pay the costs because of the great hardship which 
will be caused, but after all it means that some one inter, 
ested in the estate must pay them, and who in this 
ought to be made to bear the costs of

an
i in
id :
\ela,
t on,
195,

, . establishing the will
and having it construed ? Perhaps John might not have 
had reason to complain of such an order as possibly the 
action became necessary by reason of his mother joining 
in the mortgage which he has becom unable to pay. But 
John is worthless, and I do not see how his assignee can 
be ordered to pay. No one else has an interest hi the 
estate save the mortgagees unless the annuitants have not 
been paid_,off, and they probably have been assisting or 
endeavoring to assist the plaintiff in the action, for so far 

the evidence discloses they made no claim prior to the
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The Loan Company possibly should neither pay nor 
receive costs—should not pay because no tender was made 
—should not receive because the claim to consolidate was 
set up in the pleadings—but there is no sufficient reason 
for our interfering with the discretion of the trial judge.

I see no reason why Zavitz should be ordered to pay 
costs. He is a creditor of John looking to the equity of 
redemption to pay his claim an^. in no wise interfering 
with the plaintiff.

The plaintiff has been Hying off the land content to 
take what John gave herguffalthough possibly having a 
claim for arrears of dowIPand annuity, I would judge

210 THE ONTARIO REPORTS, 1889.

Judgment. 

Rose, J.

\

that she had no intention of asserting it against John, if 
he had remained solvent.

I think the learned Chancellor made a most merciful 
order, and as no one is complaining of it, save the plaintiff, 
it must be affirmed.

We cannot protect the plaintiff as she was protected at 
the trial, but must discharge the motion with costs.

The Loan Company should give her the same time after 
this judgment as she was allowed at the trial within which 
to pay off her mortgage without further costs, except the 
costs of this motion.

i

I
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Galt, C. J., and MacMahon; J., concurred.
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[CHANCERY DIVISION.]

Scott v. Stuart.
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describing the lands rL^LwM;rohte^n B
the sale.

Decision of Boyd, C., affirmed.liful
tiff,

This was an action brought by Peter Anderson Scott 
against F. W. Stuart to set aside a tax sale of lands.

The action was tried at Walkerton 
before Boyd, C.

Thos. Dixon and H. P. O’Connor 
plaintiff.

Creator, Q.C., for the defendant.

It appeared by the evidence that among some other 
irregularities previous to the sale the property, which was 
Indian land and situate in what was called the Indian 
Peninsula, had been advertised and sold

Statement.1 at

!fter
lich April 12th, 1889,

the
■il

appeared for the
■

3

as unpatented, 
when as a matter of fact it was patented ; thé description 
in the deed from the treasurer being “All that certain 
parcel or tract of land and premises containing thjrty-nine 
acres be the same more or less, being composed of all the 
right, title, and interest of the original lessee, licensee, 
ocatee, or purchaser from the Crown in and to lot num

ber,” &e. There was also evidence that the effect of de- 
scribing lands as unpatented was, that they always sold at
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a low or merely nominal price, because the Indian depart
ment had theretofore refused to recognize such sales and 
sO gave trouble to the purchasers.

At the close of the case.
Mr. Creasor contended that this error did not invalidate, 

the sale, especially as two years had elapsed. «He referred 
to and commented on secs. 171, 183, 188, and 189 of R. S. 
O. ch. 193, and cited Hai&ley v. Somers, 13 O. R. 600.

212 THE ONTARIO REPORTS, 1889.

Statement

, \-
V

Boyd; C.—There is really no case on this point 
as far as I know. The lines of decision lately have been 
giving much more liberal rights to the original owner 
than I should be disposed to give under sections 188 and 
189 of R.S.O. ch. 193 ; I think those sections should be read 
differently but I was overruled by the Divisional Court 
recently, following a decision in the Court of Appeal. 
They have given a very large construction to the statute 
so as to protect the rights of these owners.

What we have to look at is this ; we have to look at 
I have no doubt if this

Hi
i

HI t
1

the transaction as it took place, 
sale had been attacked within the two years that it would 
not have been saved by the provision of section 188, because 
I think the Judges have now laid down such a principle of 
construction that it could not have been said that this 
sale was openly and fairly conducted.

It was openly conducted but it was not fairly conducted, 
by the evidence I have befôre me, because the advertise
ment was of such a character as to damp the sale.

We have the evidence of two or three witnesses who have 
spoken to the fact of advertising land in the reserves as 
unpatented is to prevent people bidding on account 
of the then uncertainty of the Indian department re
cognizing these titles. There was that in the wording 
which had the effect of damping the sale, so that without 
saying that there was anything improper in the officials, 
there was nevertheless inherently in that sale such a repre
sentation as to the title of the property as affected pre
judicially those who attended with a view of purchasing.

But I am not sure that that limitation clause about 
being fairly conducted can be carried into section 188. 
Though the opinion of some of the Judges would seem so 
to indicate, I am not prepared to do that.

Well then, the next thing to be considered is, the two 
years having elapsed, what was the condition of affairs ?
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We look at the tax deed. That does not purport to be Judgment, 
a deed in fee simple. It is registered so that all the world 
has notice of it. This tax deed is registered which on the 
face of it shows that the municipal officers were assuming 
to sell only the rights in the property of the locatee from 
the Crown. Now he had larger rights and they did not 
attempt to sell them ; they did not purport to sell them ; 
and on the construction given to this statute by the earlier 
cases they were only exercising a power, which because 
this man had no rights as locatee under the Crown had 
nothing to operate upon.

There are

rt-
,nd Boyd, ('.

ite,

V. S.

)int reported cases shewing that where the 
municipal authorities are exercising powers, you can
not attribute or add anything to the conveyance from 
the officer as you can from private persons. You 
have simply to look at the four corners of the instru
ment, and within the four corners of this deed the 
treasurer purports to sell only the interest as locatee ; 
the power he exercises is directed to that particular estate 
and there being no such testate at all in question, but a 
larger estate, there is nothing upon which that power 
operates ; and the conveyance upon that other ground I

I do not think any of the other grounds would prevail, 
but the particular point I mention seems fatal, and the 
result must be, that I will have to set aside the tax deed, 
giving the purchaser, that is, giving the defendant a lien’ 
tor his improvements and wire fence, for the taxes which 
were paid and the interest thereon. He will Jiavc to 
account’for the moneys he received.

From this judgment the defendant appealed to the 
Divisional Court and the appeal was argued on September 
14th, 1889, before Proudfoot and Ferguson, JJ.
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Greasov, Q.C., for the appeal. If the land was not
described at all the sale might be bad : Haisley v. Somers 
13 O. R. 600 and 15 0. R. 275, but it was described in 
this case. The deed cannot be questioned : R.S.O. ch. 193 
sec. 189. [Proudfoot, J.—But the representation 
made that it was unpatented. Is not this case something 
similar to Dalziel v. Mallomj. 17 0. R. 80 ?] If the two 
years had not expired the sale might possibly be held bad
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Argument. 0n the ground that it was not openly and fairly conducted ;
but the two years have expired and it cannot now be 
questioned : sec. 189. The main question is, what effect is 
to be given to sec. 183 ? Under that section no such 
error as describing the land as “ patented ” or “ un
patented ” shall invalidate the deed.

J. C. Hamilton and Thos. Dixon, contra. The sale was 
not openly and fairly conducted, and plaintiff had no 
notice : Deveril v. Coe, 11 O. E. at p. 235 ; Donovan v. 
Hogan, 15 A. R. at p. 445 ; Hall v. Farquharson, 15 A. R. 
at p. 467. The deed conveyed no interest in the land as 
it only purported to convey the interest of a locatee of the 
Crown. The deed should be strictly construed. Section 
189 does not apply to this case.

Crea8or, Q C., in reply.*

THE OiNTAltIO REPORTS, 1889.I

i

I

October 19,1889. Proudfoot, J.

I think the judgment of the Chancellor should be 
affirmed upon the ground upon which he placed it, that 
the lands being patented, and the treasurer by his deed 
purporting to sell only the interest as locatee, the power 
he exercises is directed to that particular estate, and there 
being no such estate at all in question, there is nothing 
upon which that power operates.

The deed purports to convey the interest of Scott as 
locatee or purchaser from the Crown, and it was argued 
that this word purchaser was wide enough to cover the 
interest of Scott as grantee of the Crown.

But by referring to the Public Lands Act, R. S. O. 1887, 
ch. 24, sec. 15, a purchaser from the Crown and a locatee 
of the Crown appear to be employed as synonymous terms, 
and entitled to a license of occupation. When the 
treasurer sold the interest of a purchaser he was ostensibly 
selling the interest of a locatee, and the interest of locatee

* Counsel also argued on other points as to the regularity of the pro
ceedings previous to the sale, but as the judgments turned on the 
description it is not necessary to note them.—Rep.
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While placing my decision upon this ground, I do not 
It to be implied that I think the other grounds of 

objection to the sale are untenable
, JutfrTent Act'(R S' °- 18§7). eh. 193, sec. 104 
inquires the treasurer to advertise the lands, and to dis
tinguish the lands as patented, unpatented, or under lease 
or license of occupation from the Crown, 
the deed is not to be invalid for 
the land

mean

By section 183 
any error in describing 

as patented or unpatented, but this
“f& atrdv;rti“ Thededsi°nsin
- * & A. 569, and in McAdie v. Corby, 30 V. C. R. 349, that 

ic haTTVu State W0UW invalidate the sale might
ection lSQ R lT “°W aS a Va,id under

section 189. But the present is worse than the
omission, as there was a positive mistatement by alleging

lands to be unpatented while in reality they were
1 . , And there evidence given that the effect of

such a statement was to damp the sale.
This is at all e

does not

patented.

Ferguson, J. :—

is Ih:jUdrr‘0f th,° UhaMellor from which the appeal

been nrn 6 t The lcarned J“dge seems to have
been of the opinion that the sale was not openly and fairly

nducted, giving his reasons for such opinion, and that if 
the two years had not elapsed after the making of the deed 
without proceedings having been taken as mentioned in 

statute it (the sale) should have been held bad on this
reasons! “ *“* ^ 1 ful1* *"» aad *>r the sat 

On the argument before us, counsel for the tax-purch
aser
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Judgment, admitted with fairness and candor that, but for the deed 
and the lapse of time thereafter without proceedings taken, 
the sale would have been at least very questionable. He 
did use the word “ had,” but seemed not to desire to bind 
his client by making the admission out and out.

The lands were patented lands, the patent thereof to the 
plaintiff being dated in October, 1876. They wTero adver 
tised and sold as unpatented lands. The tax deed, that is ^ 
the deed executed by the warden and treasurer described 
the lands as “ All that certain parcel or tract of land and 
premises, containing thirty-nine acres be the same more or 
less, being composed of all the right, title, and interest, of 
the original lessee, licensee, locatee, or purchaser from the 
Crown in and to lot number,” &c. The learned Judge 

of the opinion that this description is a description of 
interest of a locatee only : that the making of the deed 

by the officers was the execution of a power vested in 
them : that one can look only at the instrument and not 
attribute anything to the conveyance, as might probably 
be done, if it had been from a private person, and that as 
the estate really was a larger estate than the one that is 
described in the deed, there was nothing upon which the 
power operated and the deed was therefore invalid.

It was contended before us, that inasmuch as the 
description in the deed embraces the right, title, and inter
est of the “ purchaser ” from the Crown, it comprehends, 
as a description, the title in fee, the fact being that there 
was a patentee from the Crown who had a title in fee.

If one looks at the grammatical meaning only of words 
that may be selected from amongst those employed in this 
description, it may, I think, be said that there is some, but 
rather faint ground, for this contention ; but when one 
looks at the whole description and the position of the 
word “ purchaser” in it, I think the reason or ground for 
the contention fails, or rather vanishes.

The lands were advertised and sold as unpatcnted 
lands, and the effort of the conveyancer in drafting 
this description seems to me to have been to draft a

THE ONTARIO REPORTS, 1889-216
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Judgment, placed on the collector’s roll of the preceding year, and 
Ferguson” J. again returned unpaid, and still in arrear in consequence 

of insufficient distress being found upon the lands. 
This subject was accordingly argued before us. And I 
have been at some trouble with the evidence and 
exhibits with the view of ascertaining whether or not suffi
cient was proved to bring the case within the provisions of 
section 163 which forbids a sale in certain cases, and in 
this I have found difficulty, and I am led to question 
if all the papers and exhibits used at the trial are here ; 
hut as my opinion is in favor of the plaintiff on the other 
ground, it is I think not needful or necessary that I should 
further pursue this.

There appear to have been some matters as to small 
imi tions of the land in question mentioned at the trial. 
These were not argued before us, and I do not feel called 
upon to say anything concerning them.

The judgment should I think be affirmed with costs.

Judgment affirmed, with costs.

G. A. B.
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Roblin v. McMahon.
I
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Staluie of Limitations— 
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son’s estate being wound un tha /Jt, * d lneant that the
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Held, also, that the statute 
and signed as in the 
action.

Smith v-Poole, 12 Sim. 17. followed.
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plamt,tf replied that though it was true that the moneys 

advanced to the defendant more than six years before 

commencement of the action, yet the interest thereon 
June «h w4 /t ?• tfendant annually to Cotter up to

J vy, w 10 on May 31st, 1889, gave judgment as follows :
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“ I find that there has been within six years an acknowledg
ment in writing and a promise to pay the debt. I direct 
judgment to be entered for the plaintiff with lull costs. 
Reference to Master at Belleville to take accounts.”

The evidence givgnto prove an acknowledgment was- , 
(1) an extract from the examination of the defendant, taken 
before the Master at Belleville, upon a reference to him in 
a certain action of Re McMahon, Johnston v. McMahon, 
in which the estate of Eugene McMahon, deceased, 
of the defendant, was being administered, and in which the 
defendant had endeavoured to prove a claim against the 
said estate. The examination took place on June 4th r 
1884, ancHhe portion referred to was as follows : “ Eugene 
wanted me to get some money for him. I tv rote to W. H. 
Cotter at Northport, and he sent me $900 as near as I can 
recollect. It was received in two amounts. Eugene has 
been paying the interest on it, and I think some of the 
principal. I am responsible to Cotter for it, nbt Eugene.’

(2) A letter from,, the defendant to Cotter dated Belle
ville, January 27th, 1885, as follows : “ Dear Sir,—I am of 
the opinion that it will be impossible for me to pay you 
anything until my son’s estate is wound up, which will not 
be before the last of March or the beginning of April.”

The defendant now moved before the Divisional Court 
to set aside the judgment for the plaintiff, and to enter 
judgment for himself or for a new trial, upon the following 
grounds, among others :

(1) For the reception by the learned Judge of improper evidence in 
admitting evidence given by the defendant in another action not between 
the same parties as original evidence to prove the defendant’s liability, 
the defendant having given no evidence on the trial herein ; and the 
evidence admitted could only be used on a question of credibility of the 
defendant.

(2) The defendant when under examination cannot be forced to make 
a contract or acknowledgment to bar the statute, as such acknowledgment 
must be the free voluntary act of the defendant.

(3) That any acknowledgment to bar the statute must be in writing, 
and must contain an unqualified admission of a certain liability and a 
promise to pay on request, and unconditionally, or if conditional the 
dition must be shewn to have been performed, and the letter relied upon
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g- by the plaintiff as an acknowledgment does not admit 

nor does the evidence establish that there was 
it must of necessity apply.to that one.

iCt any certain liability Statement, 
only one liability, and that 

,, „. d°es n°t contain a promise to pav
<m request, mid if it does contain a promise it is upon a condition, and the 
condition was not shewn to have been performed, and there is not such an 
acknowledgment of a certain liability as that a promise to pay 
can be inferred from it.

its.

en on request
in

The motion came on for argument on June 14th, 188!), 
before Boyd, C., and Ferguson and Robertson, JJ.

C. J. Holman, for the defendant. As to the examinajion 
in Re McMahon, Johnstoif v. McMahon, the plaintiff Zau- 
not rely on this. . It was not a voluntary acknowledgment. 
In Banning oil Limitations, pp. 48 and 49, it is laid down 
that the acknowledgment must be given to the plaintiff or 
his agent. The plaintiff had nothing to do with that. 
Cotter, whose executor Roblin was, was alive but not a 
party to the suit. From R. S. 0. 1887, ch. 123, sec. 1, it 
appears the acknowledgment must be signed by writing. 
This examinatidn was not such a writing, though signed. 
It was simply a statement made to an officer of the Court. 
Banning on Limitation of Actions, p. 63, shews it must be 
an acknowledgment made to the plaintiff, not to a stranger. 
Reed on the Statute of Frauds, voi. 3, par. 1090, is to 
the same effect. See also Banning on]Limitation of Actions, 
p. 38. Lastly, as to the letter of January 27th,' 1885, there 
is no evidence to shew to whom it is written, or by whom, 
and the letter does not appear to have been proved.

[Robertson, J.—It was put in as a letter of the defen
dant. Counsel for the plaintiff should have objected to its 
going in till proved.]

At ail events there is no promise to pay in the letter. 
There is no evidence moreover that this was the only debt 
owed. There is no admission of any particular debt ; there 
is no debt mentioned. Therefore, it is not an acknowledg
ment in writing of this debt. [Boyd, C.—The examination 
in Re McMahon, appears to have been a voluntary perform
ance, proving the defendant’s claim in the winding-up.] 
We had no opportunity of cross-examining at all events.

m,

1
ihe
thr

H.
:an

the

lle-
i of
fOU

not

lurfc
iter
ing

1

ility,
the

: the i:

I*
'

l



I

À [ï°.‘-...THE ONTARIO REPORTS, 1889-222
In tlie letter/here is no acknowledgment, no promise, /and 

no forbearam:e asked for. It is not clear from the letteif
Argument.

itself that the writer is speaking of his own debt, 
ning, ib., p. 43, shews that if there are 
the promise, the limitations must be shewn to have been 
removed ; Gemmell v. Colton, 6 C. P. 57, discusses the law ; 
Young v. Moore, 23 U. C. R. 151, was a stronger case than 
this. They were bound to shew the condition has been 
performed, whereas there is nothing to shew that the 
estate has been wound up, or that we have received any

lan-
any limitations in

m

thing from it.
Masten for the plaintiff. As to the evidence in Re 

McMahon, Johnston v. McMahon, it was voluntary 
and given "by the defendant for the purpose of proving a 
claim in the administration action; the evidence was 
signed by the defendant, and its words are clear and eX- 

There is nothing in the Act or the decisions to

I

press.
shew that the acknowledgment must be in one writing ; 
and we say this examination must b^read in conjunction 

with the subsequent letter.
[Boyd, C.—They are not connected by anything on their 

face, and there is no evidence given to connect them.}
The examination appears from the style of cause to 

have been taken in the winding up of the son’s estate, and 
the letter refers to the winding up. As to the cxamibâ- 
tion not being a paper addressed to the" plaintiff or his 
predecessor, the letter is addressed to the testator, and 
connected with that is the examination. A written 
acknowledgment may be aided by verbal evidence : Ban
ning, ib., p. 45. But an acknowledgment need not be to 
the party or his agent: Banning, Ï6.,.p. 63. A general 
acknowledgment is sufficient according to cases which are 

X chiefly before Lord Tenterden’s Act: Mountstephen v. 
\^Urooke, 3 B. & Aid. 141 ; Beard v. Jtetchum. 5 U. C. R. 

at p. 117 ; Firth v. Slingsby, 58 L. T. N. S. 481 ; Frost v. 
Bengough, 1 Bing. 266. There was sufficient evidence iden
tifying the debt. In Young v. Moore, 23 U. C. R. 12.1, the 
debtor promised to pay only out of a particular fund.
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that is only a limitation of time before which he cannot 
pay us.

Holman, in reply, cited diode v. Job, 5 Jur. N. S. 145 ■ 
2 y7cVEx 662 4H' & N'370: 0rmfelU- M'dlestone,

.«
an-
i in

-een
the

September 12th, 1889. Boyd, C.

The writing to satisfy the statute must be such that 
a fair construction, of the language, there must be 
acknowledgment of the claim, as one which is to be paid 
by the writer : ’ Per Cotton, I, J.,i„ Greeny. Humphreys, 
26 Ch. D. at p. 478. Fry, L. J„ says, in the same 
case : In order to take the case out of the statutè, there - 
must, upon the fair construction of the letter, read by the 
light of the surrounding circumstances, be an admission 
that the writer owes the debt p. 481.

The words in this letter of
It will be impossible for me to pay you anything until 

my son's estate is wound up," import that there was a debt 
due to the testator, which was to be paid by the writer. 

Then there is a

my

Be
ary
ig a 1was
ex-

ng;
Idon

January 27th, 1885;heir :
! tO

*
ihâ-

■
controlling context by which the ability ' 

to pay is postponed till tire winding-up of the son’s estate,
“ which," says the writer, “will not be before the last of 
March or the beginning of April.” There is evidence that 
there was an administration matter pending in which the 
son’s estate was being dealt with; that the writer of this 
letter was seeking to prove a claim on that estate in June, 
1884 ; that in the course of his evidence to establish this 
claim, he stated under oath and under his signature, that 
he had borrowed 8900 in two sums from the testitor, and 
that he was at that date responsible to Cotter (the testa- 
tor) for it.

Then*.is also evidence that the defendant’s claim in that 
administration matter
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Anything conditional in the letter of January 27th, 
1885, is thus ascertained by the winding-up of the estate, 
so far as the defendant is concerned, and the fixing of his 
claim at $5,000. It is to be assumed, I think, that the 
defendant received this sum from this source in the absence 
of any denial or explanation on his part at the trial.

I refer to Chasemore v. Turner, L. R. 10 Q. B. 500, in 
which the words were : “ The old account between us 
which <fias been standing so long, has not escaped our 
memory, and as soon as we can get our affairs arranged we 
will see you are paid.” The majority of the Court thought 
that these words “ did not in any reasonable sense express 
an intention of the defendant that the plaintiff should not 
be paid unless the affairs were arranged. They considered 
that the non-happening of such an event as the arrange
ment of the affairs was not contemplated, but the happen
ing of that event was assumed, and then a convenient 
time pointed out for the paymentl” See Skeet v. Lindsay, 
2 Ex.D. at p. 317. We must look, as Cleasby, B., says in that 
case, not to the form so much as to the substantial mean
ing of the language. The letter of the defendant means 
substantially : “ I am not able to pay you anything till my 
son’s estate is wound up innuendo, “ I will then pay.” 
See Edmonds v. Goater, 15 Beav. 415 ; Gottis v. Stack, 1 
H. N. 605 ; Bourdin v. Greenwood, L. R. 13 Eq. 281.

The language used in the letter indicates that something 
was due and owing by the defendant to the testator. It 
is an admission of an existing debt, although the time for 
making any payment is postponed on account of the 
alleged, impossibility of the defendant to meet the obliga
tion.

In addition to this, I am disposed to hold that the fail- 
meaning of the statute is satisfied by an acknowledgment 
made and signed as in the testimony of the defendant 
before the Master in June, 1884. The weight of opinion 
is not against it, and it was so expressly decided by Shad- 
well, V. C., in Smith v. Poole, (1841), 12 Sim. 17, which is 
not cited in the text books. See also Mountstephen v.

THE ONTARIO REPORTS, 18S9-224
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Broolce, 3 B. & Aid. 141 ; Forsyth v. Bristowe, 8 Ex. 71(1 • Judgment. 
Edward v. Janes, 1 K. & J. 534; McCulloch v. Saws, 9 
D. & R. 40 ; Peters v. Zfrotro, 4 Esp. 46 ; Eicke v. iVo/ceg,
1 M. & Rob. 359. In the last edition of Banning on 
Limitations, the question is treated as still open, but he 
does not refer to the case of Smith v. Poole, 12 Sim. 17.
See also Clark v. Hougham, 2 B. & 0. 149, 154, per 
Bayley, B., and Best, J., p. 157 ; Spollan v. Magan, (1851)
1 Ir. C. L. Ri, 691.

There is also a well-reasoned Virginia decision very much 
in its circumstances like the present, as to the reason and 
manner of making the acknowledgment in judicial 
ceedings: Dwigmd v. Schoolfield, 32 Gratt, (Va.) 803.

The point was left undetermined in Francis v. Hawkesby,
1 El. & El. 1052, though in a little earlier case, Godwin .
J; Gulley- 4 H. & N. 376, some of the Judges uttered 
dicta that the acknowledgment must be to the person who 
claimed the benefit of it. See Beard 
C. R. at p. 116-7.

The defendant complains of the form of judgment, i. e„ 
referring it to the Master to take account of what is due.

This was in ease of him, but if he prefers it, the 
judgment may be for the $900 claimed with interest from 
June 4th, 1884, till judgment. Costs will go to the 
plaintiff, and the judgment below will be affirmed so far as 
the plaintiff's right to recover is concerned.

Fergusoi^ J,, concurred.
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[CHANCERY DIVISION.]

Bank of Montreal v. Bower et al.
E

Will- Devine—“ Wish and desire"—Precatory trust—Estate in fee.

A testatAr, by his will, made an absolute gift of all his property to his 
wife, subject to the payment of debts, legacies, funeral and testamen
tary expenses, and by a subsequent clause provided as 
is my Wish and desire, after my decease, that my said wife shall make 
a will uividing the real and personal estate and effects hereby devised 
and bequeathed to her among my said children in such manner as she 
shall deem just and equitable ” :—

Held, affirming the dec 
(Robe: t/rspN, J., 
and tli at the wife took the property absolutely.
ir Boy a, C.—If the entire interest in the subject of the gift is given 
with a iperadded words expressing the motive of the gift, or a confident 
expect ation that the subject will be applied for the benefit of particular 
persoi s, but without in terms cutting down the interest before given, 
it will not now be held, without more, that a trust has been thereby

follows: “And it

C

1ion, J., reported 17 O. R. 548, 
id not create a precatory trust,

ision of Fergus 
dvbitante), that this d (

0

I
Id.

Inre Adams and the Kensington Vestry, 27 Ch. D. 394, and In re Diggles, 
Gregory v. Edmondson, 39 Ch. D. 253, specially referred to and 
followed.

This was a motion by way of appeal to the Divisional 
Court from the decision of Ferguson, J., reported 17 0. R. 
548, where the facts and the contents of the will in ques
tion are set out.

The motion came on for argument on June 12th, 1889, 
before Boyd, C., Ferguson and Robertson, JJ.

/
Moss, Q. C., for the defendants. The short Question 

is, as to the effect of the final clause of the will. 
ti. The Judge held it was an absolute estate free from any 

trust. He proceeded upon two recent cases, Re Adams 
, and Kensington Vestry, 27 Ch. D. 394, and Re Diggles, 

3!) Ch. D. 2.53, at p. 257. The law now seems to be that 
the question is, whether an obligation, is imposed as dis
tinguished from a mere expression of confidence of a 
testator ; and Judges are now indisposed to impose a 
trust upon a mere desire. They say the current of 
authority has somewhat changed. That is, however, only 
as to words importing, confidence or belief, not where
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words so peremptory- a-s here arc used. If this will Argument, 
had been offered to the Cour t for construction about the 
time of the testator's! death, 18114, there would have 
been little difficulty in maintaining a trust ; any difficulty 
there is seems to arise under the subsequent decisions In 

V. Earn*, L. E. 6 Ch. 597, one of the Judges says 
lie thinks the Court of Chancery has gone loo far. Here 
the subsequent words cut down the prior absolute gift 
and are as imperative as could be desired. The words 
"shall make a will.” [Boyd, C.-A trust would be de
clared if she did not make a will, I suppose.] We have 
here all the elements necessary to create this kind of trust 
(1) certainty of subject matter; (2) certainty of the object 
of the trust ; (3) the imperative words. The rule is stated 
and authorities collected in Harding v..Glyn,2 W. & T.
L. 0. 6th ed„ p. 1077, and in the notes. So in Brett’s 
Leading Cases on Modern Equity, at p. 13, under the 
case lie Adams and the Kensington Vestry, 27 Ch. D.
304. lie Biggies, Gregory v. Edmondson, 39 Ch. D.
253, appears to be the most recent case of all. It is 
evident the testator did not intend 
down to

548,
trust,

fident
icular

ereby

Iggles^

to cut the children 
a sum of ten shillings. The words, "wish 

and desire,” were construed as imperative, and sufficient to 
create a trust, in liddard v. Liddard, 28 Bea. 266 ■ Lewin 
on Trusts, 7tl, ed„ pp. 118 and 119, referring to a number 
of cases ; Finlay v. Fellmvs, 14 Gr. 66, where the trust seems 
to have been conceded. Lrnnbe v. Fames, L. R. 6 Ch 597 is 
not altogether like this case. What they said there 
that there^ was a mere expression of contidence. But 
this case is stronger than many where a trust has 
been found to exist. The same Judge, Malins, V. 0., 
who decided Lambe v. Fames, supra, in Le Marchant 
v. Le Marchant, 18 Eq. 414, said Lambe v. Fames was 
not to be extended to a case like that. He held then 
that there was a good trust. When you can say there 
is an obligation imposed, as distinguished from a mere 
expression of confidence or belief, then the rule still 
stands that there is a trust If the testator intended to
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Argument, leave absolutely to his wife, why did he add the words,
“ It is my wish and desire that she shall make a will.” 
[Ferguson, J.—Mr. McCarthy argued before me that if 
^liere was a trust she could not take any interest.] That 
is pushing matters altogether too far. The question is, 
what the testator intended. Could the widow have mar
ried after the testator's death and settled the property on 
her second husband, and cut out all the children ? This 
would be the effect of holding that the gift was an abso
lute gift.

The Adams Case, 27 Ch. D. 394, is one in which the 
decision can be sustained without interfering with any of 
the cases, even those which came before it. And in the 
case of Massoorie Bank v. Raynor, 7 App. Cas. 321, an
other case relied on below, the testator's direction to the 
wife amounted simply to this, that he gave to his children 
whatever was not required by her, and this they held 
would certainly be void for uncertainty, and therefore that 
it was better to hold the gift to be absolute. They do r,ot 
ay that a trust would not be held to exist in such a case 

this. In the Diggles Case, 39 Ch. D. 253, it is hard to 
understand how the Court could arrive at any other con
clusion than they did arrive at. That case does not go far 
enough to shew that there is no trust in our case.

Kidd, on the same side. In the Diggles Case, there were 
two executors, and only one was directed as to the alleged 
trust. If he had intended that there should be a trust, he 
would have directed both executors as to the trust. I 
might quote the older cases of Chilly v. Crego, 24 Bea. 
185 ; Shovelton v. Shovelton, 32 Bea. 143. In all the cases 
decided on the question of discretion, the discretion has 
always been as to the means by which the devisee should 
perform the trust. Here the discretion is as to the 
division, not as to the means ; she must do it by will.

Robinson, Q. C., for the plaintiffs. There has been a 
new departure since Lambev. Karnes, L. R. 6 Ch. 597., 
When the Courts speak of the old rule being one not to 
be extended, practically they have ceased to apply the

228 THE ONTARIO REPORTS, 1889.
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tinat: have ap£‘ed “ Very ditferent ™e. As to Re Argument.
Higgles Gregory v. Edmondson, 39 Ch. D. 2.53, if that is 
to be taken m connection with some of the old decisions 
“. would be hard to say how the Court could have arrived 
at the conclus,on there. It is hard to see how the words 
could he stronger than they were there : « I give you all 
my property, and I desire you to give 
much.” But the Court held no trust was imposed 
You cannot do exactly what the testator wished. On '
settle „ ;VeStat°r °°Uld “0t haVe Wished his widow to 
settle all the property on a second husband ; on the other
hand how can the Court execute a trust when the testator 
has expressly sa,d he wishes the wife to do it. It is a 
choice between the Court of Chancery and the wife 
the Judges say the Court of Chancery have gone much 
too fa, m intervening. Lambe v. Eames, L. K 6 Ch 597 
puts th,s clearly. As to the construction of the will' if it 
had been construed at the time of the death of th 
m Lambe v. Eames, supra, the will was made in 1851 

V you take these too last cases, Re Adams and the Ken
sington Vestry, 27 Ch. D. 394, and Re Niggles, Gregory v 
Edmondson, 29 Ch. D. 253, and add the article in Brett’s 
Leading ,uses on Modern Equity, p. 13 seq., yon really 
hnd all the authority that can be usefully discussed. You 
could no have a more full, absolute devise, than there is 

, Th<; ^sequent expression of a wish is not con
nected with the devise closely. When such a wish is 
expressed m close connection with the devise, there is 
more reason to say the devise is conditional. You can 
hardly get a stronger case than the Higgles Case, in 39 Ch.

Elliott, 25 Gr. 329
-, , , property here is such that from
its nature much would be consumed before the trust would 
operate. Then Stead v. Mellon, 5 Ch. D. 225 ; Marvin v 
\ °m”’19 R- Ir’ §74. Parnall v. Panall, 9 Ch. D 90 ■
In re Hutchinson v. Tenant, 8 Ch. B. 540, may also he’
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' Moss, in reply./ with reference to the words in the 

Dingles Case, SW Oh. D. 253, the Judges point out that 
they were there considering whether there was a charge 

the residuary estate in favour of a certain person 
stranger. They were striving to get at the 

intention. To give the property to the widow absolutely, 
you must disregard the clause in the will as to the testa
tor’s wishes. It seems to me the separation here in the 
clauses is rather in favour of the trust. After devising it 

imperative direction. The

Argument. t
t

upon 
who was a

1 » c
t.:
c;
C
fi
w

here, he afterwards makes 
fact that, some of the property may be consumed before 
the time of executing the trust, is no argument against 
the trust ; that is so very often with a tenant for life. In 
Stead v. Mellor, 5 Ch. D. 225, it was not decided that the 
word “ desire,” was not one of imperative obligation, but 
that the words of trust were too uncertain to be given 
effect to. In Nelles v. Elliott, 25 Gr. 329, the Chancellor 

decided opinion as to whether there was a trust

ci
gi
gi
a]
in
in
cr
V
illgave no

Si
September 9th, 1889. Boyd, G.

cit
The case mainly relied on by Mr. Moss, of Le Marchant 

v. Le Marchant, L. R. 18 Eq. 414, was cited by Jessel 
M. R., in Re Hutchinson v. Tenant, 8 Ch. D. 540, and he 
refused to follow it because being a decision of a lower 
Court, it. was apparently in conflict with Lambe v. Eûmes : 
L. R. (3 Ch. 597. The same view was given effect to by 
Pearson, J„ in Re Adams and the Kensington Vestry, 
24 Ch. D. 209, which was affirmed on appeal in 27 lb., 

In Re Hutchinson v. Tenant, supra, the words 
those used in this will.

inj
of
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he
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394, 400.
appear to me quite as strong as 
There the property was given to his wife “ absolutely with 
full power for her to dispose of the same as she may think 
tit for the benefit of my [children], having full confidence 

that she will do so.”
In this class of cases the difficulty arises from the mani

festation of two intentions on the part of the testator,
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which are in. , aPParent conflict. In one aspect, the con- Judgment,
trolling scheme of the will is to leave the property under ifTT 
the absolute dominion of the wife; in the other, it is that 
such dominion shaH be exercised for the benefit of the 

nldren of the family. It would be, an otiose undertaking 
to go through all the cases, for they are numerous, and

ch"mV thecT f' But since Lmnbe v- i>. a Ü
r i °9^ there has bee" » new departure in favour of 
lining language supposed to create 
within much

the

rge

the
*ly,
>ta-
the

ft trust for the children 
narrower limits, than in some of the earlier 

I the entire interest in the subject of the gift is 
given with superadded words expressing the nature of the 
gift 01 the confident expectation that the subject will be 
app led for the benefit of particular persons, but without 
in terms cutting down the interest before given, it will 
not now be held without more, that a trust has been thereby 
cieatech I quote in substance from the language of the 
Vice-Chancellor of Ireland in a case decided in 1830, of

mtWhV',1"7'.19 L R Ir- «' i- harmony

' the later decisions is the case of Webb v. Wools 2
Sim. N. S. 207, decided in 1852, by Kindersley, V C I 

may use his anguage (at p. 269) as very apt to give the judi
cial interpretation of the testator’s meaning in theconclud- 
ng-elause of this will : “ It is not introduced for the purpose 

oi creating any trust * * which the children could en
force, but merely for the purpose of declaring that, giving all 
Ins proper y to his wife for her sole nseand benefit mating 
he, absolute mistress of it by the first branch of the clause" 

means by the latter branch of it to indicate that he re- 
posesm lns wife full confidence that she will dispose of it 

the benefit of herself and children, but without intend
ing to impose on her any obligation which the Court 
could enforce. The highest Court of Appeal for the

L ftToh TAaC-o!dlted the d— of Umber. Earn,
< h ' ’ Re Hutchin«™ and Tenant, 8
Ch. D. 540, m an appeal from the High Court at Allahabad • 

Mussoone Bank v. Raynor, 7 App. Cas. 321 and 330 
1th,nk the present judgment should be affirmed witli
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Judgment. ROBERTSON, J. :—

Our own Courts appellate and otherwise, up 
day, have held that words expressing a desire and wish 
such as the testator made use of in this will, created a 
precatory trust. In Babyv. Miller, 1E. & A. 218, Sir John 
Robinson discusses the question of words similar to these, 
and the Court held a trust was thereby created. After
wards in Morass v. McAllister, 26 U. C. R. 368, Draper, 
C. J., in delivering the judgment of the Court, says,
“ desires" is . equivalent to " wills." The first of these 

decided forty-two years ago, and the latter 
twenty years thereafter ; and our Court of Chancery in 
the same year, held in Finlay v. Fellows, 14 Gr. 66, that 
the words, “ all the residue of my property real and per
sonal, I devise to my wife, requesting her to will the 
same to our children as she shall think best ; and the 
widow having devised the whole of the property to one 
child out of a number, the Court (VanKoughnet, C.,) held 
that the words were directory, not precatory only ; that 
the power reposed in the widow was not properly exer
cised, as she was bound to divide this property among all 
the children, although she might in her discretion give 
personalty to one and realty to another. So that at the 
time the will now under consideration was made (May, 
1864), and for that matter, at the time of the testators 
death, September, 1870, the law undoubtedly was in favour 
of the defendant’s contention ; and so far as this Province 
is concerned, the decision o£#iy brother Ferguson is the 
first departure from the law as heretofore understood ; but 

confronted with a number of decisions in 
England, commencing with Lambe v. Fames, L. R. 6 Ch. 
597, which have greatly restricted the sense in which pre
catory words are to be construed. Lord Justice James in 
this case says, at p.599 : "Now the question is, whether those 
words create any trusts affecting the property” (which he 

to his widow, “to be at her disposal in any way she 
think best for the benefit of herself and family,”)

Robertson, J. to this
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a"d in hearing case after case cited, I could not help feel- Judgment.

family never meant to create trusts, must have been a 
very cruel kindness indeed.” So that according to Lord 
Justice James, it was - the officious kindness of the Court 

Chancery, which created a state of law, which he and 
e or Justices with him, concluded was not.warranted 

by the intention of the testators, &c, This decision has 
been followed in England ever since with words expressing 
high approval by the most eminent of Judges, and feeling 
aS'i *i,t lat ,We are Lound by these authorities, I agree

Chanc b6 JUdre"V"St delivered by his Lordship, the Chancellor, although I confess I would prefer that the
décrions of our own Court of Appeal should be over-

SïariîESSSl-1»—
In going thus far, I am not quite satisfied that a 

investigation of all the 
the conclusion thus arrived at.
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held modern decisions would

nit bXprer‘°r jthat th<î 'd°Ctrine of Preca°tory bfusts should 
notbeextended^iottWit has invariably been carried 
too far batons mustajWar clearly on the face of the
w, l what the testator-srealjintention las. When we
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/for the benefit of, and to be 
lows, 14 Gr. 66; divided equi-in Finlay v. Ft 

tably among his children ? (
earSntLmethere is force inthe fact, that 

tune this will became operative, the law was
now held to be ; and that the law

°t'leriwise these decisions, as is contended by 
the plaintiff, have an ex post facto effect. y

at the 
not as it is 

it was then shouldas
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[COMMON PLEAS DIVISION.]

Bank of Commerce v. British America Assurance 
Company.

terminating risk—Notice of 
unearned premium—11. S. O.

conditions asFire insurance—Statutoi 
termination—Sufficit 
ch. 167, sec. 114.

A notice by an insurance company to terminate a tire policy under 
statutory condition No. 19 of the Ontario Fire Insurance Act, (it. ». U. 
ch. 167, sec. 114) should be wholly in writing, anil should inform the 
assured that the policy will be terminated at the expiration of the pre 
scribed statutory period after the service of the notice ; and when on 
the cash plan a ratable proportion of the premium returned should bo 
calculated from the termination of the noticp. . .

Where therefore a company gave a notice which was in effect an im
mediate cancellation with a return of the unearned premium from the

BtltlOw. olh,"dissenting,] that the policy had not been cancelled.

This was an action brought by the plaintiffs as assig 

of a policy of fire insurance.
The action was tried before Robertson, J., without a 

jury, at Toronto, at the Spring Chancery Sittings of 1889.
It was agreed that the defendants’ defence should be 

confined to the question whether the policy was terminated 
notice pursuant to the condition in the Ontario Fire 

Insurance Act as' set out in the statement of defence, and 
which was as follows :

Statement.

on

No. 19. “ The insurance may be terminated by the company by giving 
notice to that effect, and, if on the cash plan, l.y tendering therewith a rata
ble proportion <»f the premium for the unexpired term, calculated from the 
termination of the notice : in the case of personal service of the notice, 
live days notiqe excluding Sunday, shall be given. Notice may be given 
by any company having an agency in Ontario by registered letter, 
addressed to the assured at his last post office address notilied to the 

, and where no address notified, then to the post office of the - 
received, and where such notice is by

company
agency from which application was 
letter, then seven days from the arrival at any post office in Ontario shall 
be deemed good service. And the policy shall cease after such tender 
and notice aforesaid, and the expiration of five or seven days as the case
may be.”

It is unnecessary for the purposes of this report.to detail 
the circumstances under which the policy came into pos-

:
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XVIII.] BANK OF COMMERCE V. BRITISH AMERICA ASS. CO.

session of the plaintiffs. It had been in existence sin,pe Statement.
September, 1885, and while in possession of the plain

tiffs had been renewed on 30th August, 1888 for one year 
to expire on 1st September, 1889.

On 5th October, 1888, Mr. Watson, agent for thé defen
dants, called on the agent of the plaintiffs at Seaforth and 
handed him
“ Dear Sir : —

01..
235

1st

:e

OJ
a letter of which the following is a copy :0,

I regret I have to say that this company have instructed 
cancel their policy 28623G held by the Bank of Commerce ; and I there
fore send you herewith $13.75 for unearned premiu

“ Yours respectfully,

, 0.
the

m on same.

1 bo H. N. Watson, Agent. 
The following evidence of Mr. Watson at the trial 

uncontradicted :

'

d. Q. Was Mr. Aird there ? A. Yes, he was there ; I was introduced to 
h,m » 1 Iaid the letter down upon his table, and took out the 
•SI3.75, and counted it out and laid it down beside the letter.

Q. And what 
‘ Well,’ I says, ‘ 
he then asked me *

money,

happened ? A. He refused to take the money.
have no alternative but to tender it.’ At that time 
I have the right to hold the insurance till we replace 

it with another company.’ I declined to answer him or give any inform
ation.^ ‘ You will find the conditions mentioned on the policy, Mr. 
Aird.’ ‘ Yes, but,’ says he ‘ what is your opinion of it,’ and insisted 
on having my opinion. ‘I will give my opinion without prejudicing my
self; well,’ says I, ‘my opinion is this ; I believe you have the option of 
having a limited time to replace that insurance, but I do not think you 
have the option of having an unlimited time as you express it, but,’ says 
I, ‘ Mr. Aird, you had better refer to your policy and you will there find 
the terms of your insurance regarding cancellation, and I advise you to 
abide by these terms whatever they are,’and I think he said that he 
hadn’t the policy or the policy was not there, and he asked me if I would 
look into the matter, and tell dim regarding the time he was allowed. I 
think he asked me that question. I am speaking from memory 6f 
sation as near as I can.

Q. Did you leave the letter with him ? A. I did.

*89. 
I be

Fire
and

i the 
f the t 
is by 
shall

conver-

Q. Did you leave the money with him ! A. He vmArnot take it ; I 
tendered the money, three times, and he would not4ke it. \

Q. What did yon do about the money ? A. I took the money, and says 
, If you won’t take the money I can’t leave the money to the mercy of 

auy thief, I must take charge of the money anyway.’”
The fire took place on the 13th October, 1888.
The learned Judge was of opinion that the notice — 

insufficient, and gave judgment in favour of the plaintiffs.
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made to set aside the judgment, and toArgument. A motion >vas

enter judgment for the defendants.
In Easter Sittings, June 1st, 1889, Bain, Q.C., suppor e 

The notice complied with the statute, and
Thethe motion, 

there was a tender of the unearned premium.
end to. It was urged at thepolicy therefore was put an

trial that the notice must state that the policy would 
cancelled after the expiration of five days. All that t e 
condition requires is, that there should be a notice of can
cellation, and so long as the five days subsequently elapse
that is all that is required. '

Lash, Q. G, contra. There are two requisites : (1) notice 
and (2) payment or tender of the unearned premium. 
The condition clearly provides for written notice, and the 
notice must state that on the expiration of the five days 
the policy will cease and bo at an end. The letter here, i 
a notice at all, was notice of an immediate cancellation. 
The amount tendered also was not correct. The exact 
amount should be tendered. The amount to be tendered 
is the unearned premium exclusive of the five da) s. 
amount tendered here was the amount of the unearned 
premium at the time the letter was delivered. He peered
to Caldwell v. Htadacona Fire and Life Ins. Co 1 I S. G K. 
212, 238 ; Grant v. Reliance Mutual Ins. Co., 44 U.1U • 
229 234 ; Citizens Ins. Co. v. Parsons, 7 App. Las. 9b, 121.

be

The

September 7th, 1889. Galt, C. J..

to favour me with anyI requested the learned Judge 
memorandum of his judgment which did not »PP°«

’ the record. He handed me his note o the argument which 
had taken place before him in which Mr. Lash Q. G ’™te 
plaintiff, and Mr. Laidlaw, Q. C, for defendants. I find from 

full memoranduip made by him that Mr. Las urg 
precisely the same grounds, and cited the same authority 
as he did before us, viz., Caldwell v. Stadacona Fire 

and Life Ins. Co., 11 S. C. R- 212.
There is no question that in that

the

the Court heldcase
<3

1F
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that the notice of cancellation was insufficient ; but there is Judgment 
this essential ^difference between it and the present, viz., Galt, C.J. 
there was no tender of the unearned premium, nor, as far 
as I can judge, was there any statutory provision respect
ing notice of cancellation, consequently that case is 
authority for the present contention.

In my opinion the notice of cancellation was sufficient- 
We are not called on to express any opinion as to what 
might have been the rights of the plaintiff if the fire had 
taken place within the five days’ limit by the statute. Mr.
Lash objected to the notice as being a present cancellation, 
and therefore not within the statute. There is a variation 
of the statutory conditions printed on the policy by which 
“ The company may terminate the insurance at any time 
by giving a written notice to tl»at effect accompanied by 
tender of a ratable proportion of the premium Tor the 
unexpired term, and upon such notice and tender, whether 
accepted or not, the policy shall cease.” We aie not called 
upon to consider this variation, because by the agreement 
of the parties the ease was to be decided on the statutory 
provision.

In my judgment the notice was sufficient, and-there
tender of the unearned premium ; and, therefore, this 

motion must be made absolute, and this action dismissed 
with costs.

237u.
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Rose, J. :—

The agreement was, that the defence should be confined 
to the question whether the policy was terminated on 
notice pursuant to the statute as set out in the statement 
of defence.

The statement of defence set out the following condition:
[The learned Judge then quoted condition No. 19, supra, 

and proceeded.]
If there was any notice in this case it was by personal 

service.
The condition requires written notice. This is, I think,
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Judgment clear from the provision for personal service and by noti-
If any authority werefication by registered letter.

required for what appears to me me so clear a proposition 
it may be found in Moyle v. Jenkins, 8 Q. B. D. 116.

The notice should advise the assured that he has five 
* days within which to make other provision for insurance, 

** thus avoiding the gross unfairness pointed out by Mr. 
Justice Strong in Caldwell v. Stadacona Fire and Life 
Ins, Co1:, 11 S. C. R. 212, at p. 238, of “not providing that 
nifcice should be given a reasonable tiftie before the can
cellation should take effect, so that the assured might have 
the opportunity of covering himself by another insurance.

'The ratable proportion of the premium for the unexpired 
should be calculated from the termination of the 

notice, i. e., five or seven days, as the case may be, from

Rose, J.

,

;
1

servjpe.
Thp effect of giving such a notice, and making such a 

tender is, that the policy shall cease after the expiration 
jt of the five or seven days.

(The strict compliance with the terms and conditions of 
i this provision is “ a condition precedent tô the exercise of

at its own arbi-

\

-

the rights of rescission which the company, 
trary election, is entitled to subject the assured to. Per 
Strong, J., at p. 238 of Caldwell v. Stadacona Fire and 
Life Ins. Co.; and see p. 239 for citation from May on In- 

See as to strictness in cases of forfeiture : Clarke

/

Î6 su ranee, 
v. Hart, 6 H. L. 633.

The case of Sun Fire Office v. Hart, 14 App. Cas. 98, 
may be referred to as to the option to terminate.at will.

In Caldivell v. Stadacona Fire and Life f ns. Co., it was 
held that the condition had not been complied with because 
there was no tender of the unearned premium, the notice 
putting an end to the contract stating that “ the unearned 
premium will be returned hereafter.”

The letter relied upon as notice under the statute was 
handed to the assured, and was in the Words following :

i“ Dear Sir—I regret I have to say that this company have instructed 
to cancel their policy 286236 held by the Bank of Commerce, and 

therefore send you $13.76 for unearned premium on same.”
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It requires a very liberal reading of this letter to call it Judgment, 
a notice of anything save the agent’s instructions ; hut 
assuming it to be a notice of an intention to put an end to 
the contract it was a notice of immediate cancellation or 
rescission, and the agent stated in the witness box that the 
unearned premium was calculated from the 5th of October, 
the day ho handed it to the assured. If his evidence of 
intention can in any wise be material, the agent stated 
that his intentions were to terminate the policy on the 
5th, acting up to the instructions of the company.

But I think as the notice is required to be in writing, 
from the letter alone, and not from any oral statement of 
the agent, must be furnished thq evidence of notice.

In my opinion the letter, if a notice at all, is defective 
in declaring the contract to be at an end forthwith instead 
of at the expiry of five days. And secondly, I am of the 

Y opinion that there was not a compliance with the statute 
as to the tender, the amount tendered having been 
puted from the date of the notice and service, and not 
from the expiration of five days from the service, or, as the 
condition puts it, “ from the termination of the notice."

Therefore it seems to me the policy did not cease, and 
the judgment must be affirmed.

The motion should/ in my opinion, be dismissed with

239

Bose, J.

costs.

MacMahon, J.

The section of the statute which has been referred to 
provides : “ That the insurance may be terminated by the 
company” when ÿ has conformed to the following pre
requisites : (a) giving notice to that effect, that is, of their 
intention to terminate ; (b) tendering with such notice a 
ratable proportion of the premium for the unexpired term 
calculated from the termination of the notice ; (c) in case 
of personal service of the notice, five days’ notice, exclud
ing Sunday, shall be given.

The notice given was not a notice of an intention to
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Judgment, terminate the insurance at a subsequent time,—that is at 
the expiration of five days from the service of the notice. 
On the contrary, it is a notice .of the immediate termina
tion of the risk. The ratable proportion of the premium 
was not calculated from the termination of the five days 
after the day of the service of the notice, but from the 
very day the notice was served, so that in no particular 
was what was done by the defendants a compliance with 
the statute.

In May on Insurance, 2nd ed., sec. 68, p. 75, it is said : “ If 
the policy provide the length of the notice to be given, it 
does not seem to be material that the notice itself makes

1889.

MacMahon,
J.

X
a mistake in the designation of the date when the policy 
will become cancelled, provided "the required time shall 

nave elapsed between the time when the notice is given 
and the loss shall have happened. Thus, where it was 
provided that after seven days’ notice of intention to 
cancel, the insurance should terminate, a notice dated the 
13th of February, and deposited oil that day in the post- 
office, but not till after the office was closed for the day, 
which notice was received by the insured the next day in 
due course of mail, and informed him that his insurance 
would terminate on the 20th, the loss not having occuived 
till the 22nd, it was held that the notice was sufficient 
both within the letter and the spirit of the contract : 
Emmott vv Slater Mutual Fire Ins. Co., 7 Rh. Id. 562. But 
this case fs a departure from the usual strictness.”

In fact, the language of Ames, C. in delivering 
judgment in Emmott v. Slater Mutual Fire Ins. Co'., is 
hardly consistent with the conclusion reached, for he says, 
at p. 565, “ In other words, the cancellation of this class of 
policies was to take place as soon after the day named as 
the seven days’ notice of the intent to cancel, required by 
the by-law, had been given.” And at pp. 565-6 he says, 
“ When the seven days had expired after his receipt of the 
notice, he had all the notice which by the by-law either in 
its letter or spirit, required ; that is seven days’ notice of 
the intent of the company to cancel his policy on a day 
su bsequent to the giving of the notice.”
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What I suppose is meant by that part of the judgment Judgment 

from which the last ([notation I have made is extracted is, MacMahon 
that upon its face the notice shewed that the company J- 

giving the plaintiff the’seven days’ warning required 
by the by-law which formed part of the contract prio 
the cancellation of the risk.

The notice was not “ given ” days prior to the 
20th of the month because not received by the insured until 
the 14th, and so the seven days would only count from 
that date. If therefore, I have interpreted the last 
quotation from the judgment aright, it was not, as held by 
the Court, a compliance with the by-law, and] is directly 
opposed to the language employed by the Chief Justice of 
Rhode Island in the quotation first above made from his 
judgment, and which I regard as a proper exposition of 
the law as applicable the circumstances of that case, and 
which I think should be applied to the case we are’now 
considering.

seven

In the present case there was nothing to shew that the 
cancellation was to take place subsequent to the notice. 
It was an immediate cancellation with 

earned premium from the date of the notice, and not of 
the amount of unearned premium calculated from the fifth 
day subsequent to the date of the notice.

In Runlcle v. Citizens Ins. Co. of Pittsburgh, 6 Fed. Rep. 
143, where the company had an option to terminate the in
surance at any time upon notice and a return of a ratable 
proportion of the premium, it is said, at p. 148 : “ The right 
however,to terminate a contract of insurancewhich'has been 
partly entered into and has taken .effect by this method, is 
a right which can only be exercised by either party bv a 
strict compliance with the terms of the policy relating to ' 
cancellation,” See also May on Insurance, 2nd ed., sec. 574 
and Chase v. Phænix Mutual Life Ins. Go., 67 Me. 85 ■ 
Hathorn v. Germania Ins. Co., 55 Barb. (N.Y.) 28, as to 
the strictness required in complying with the conditions 
a policy of insurance can be cancelled.

In Grant v. Reliance Mutual Fire Ins. Co., 44 U. C. R.
31—VOL. XVIII. O.R.
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Judgment. 229, the plaintiff received an interim receipt insuring him 
MaoMahon, against loss by fire which declared that the insurance 

thereby made was subject to all the conditions contained 
in and endorsed on the forms of policy then in use by the 
company. The 18th statutory condition provided that the 
insurance might be terminated by the company by giving 
ten days’ notice to that effect, and by repaying a ratable 
proportion of the premium for the unexpired term, and 
that the policy should cease after the expiration of the 
ten days. It was held that the company was bound to 
give the ten days’ notice and return a ratable proportion 
of the unearned premium, before they could terminate 
the insurance under their receipt within the thirty days.

According to my view the motion should be dismissed 
with costs.
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[QUEEN’S BENCH DIVISION.]

In he Maiitek and the Court of Revision of the 
Municipality of the Town of Gravenhurst.

Mânémtu— Compelling Court of Iteviuion to hear rotor»’ list» appeats- 
Apecylc remedy by appeal to County Judge-Si Vic. ch. 1,. see. 13, sub
sec. (1)( 0.)—ll. S. 0. ch. 193, secs. 61, 68.

By sec. 13, sub-sec. (1), of “The Manhood Suffrage Act,” 51 Vic. ch, 4 
(0.), it is provided that complaints of persons not having been entered 
9” tll(j ro11 118 qualified to be voters who should have been so entered, 
may, by any person entitled to be a voter or to be entered on the voters’ 
list, be made to the Court of Revision as in the case of assessments, or 
the complaints may be made to the County Judge under the Voters’ 
Lists Act.

By sec. 61 of the Assessment Act, Ii. S. O. ch. 193, it is provided that the 
Court of Revision of each municipality shall meet and try all complaints 
m regard to persons wrongfully omitted from the roll ? and by sec. fi8, 
sub-sec. j( 1 ), thatan appeal to the County Judge shall lie, not only ifi&ainst 
a decision of the Court of Revision on an appeal to that Court, but also 
against the omission, neglect, or refusal of said Court to hear or decide 
an appeal.

The Court of Revision of a municipality 
upon a complaint made by M. under sec.
Suffrage Act,’’ that the names of certain 

fully omitted fro 
- \y Held, that it

refused to hear or 
13 of “The 

persons had been wrong- 
ni the assessment roll :— /

was the duty of the Court of Revision under s^e. Cl, to try 
the complaint made by M. ; and that if no other complete, appropriate, 
and convenient remedy had existed, M. would have been entitled to a 
mandamus to compel the Court to perform its duty; but as the Legisla
ture by sec. 68 had given a specific remedy for this very breach of duty, 
by appeal to the County Judge, M. was not entitled to a mandamus.

1 lie right which M. was seeking to enforce was to have the names of cer
tain persons placed on the assessment roll ; not, as was contended, to 
have his complaint disposed of by the Court of Revision ; the. complaint 
to the Court of Revision was a means of enforcing his right, not the 
right itself. . È

Decision of MacMahon, J., reversed.

This was a motion made at the instance of George F. Statement. 
Martor, who, in his affidavit set forth that ho was a rate
payer of the town of Gravenhurst, and a voter for the 
members of the Legislative Assembly of Ontario and for the 
electoral district in which said municipality was situate, and 
a municipal elector and voter in said municipality, fo 
order for a writ of mandamus to Isaac Cockbum, mayor of 
the town of Gravenhurst, or to the Court of Revision of 
the said town, compelling the summoning at an early date,

adjudicate
Manhood
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after due notice, the said Court of Revision, for the disposal 
pending at the instance of the said

inStatement.
thof certain appeals now 

George F. Marter. ah
to

rgued before MacMahon, J., in\The motion was a 
Chambers, on the 30th day of July, 1889.

Pépier, for the applicant. »
W. Burivick, for the members of the Court of Revision.

of
pc
wl

th
th

August 5. 1889. MacMahon, J.

Th° Court of Revision for Gravenhurst, pursuant to notice 
to that effect, sat on the 18th of June last to hear complaints 
and appeals, and the applicant Marter on the 8th June gave 
notice to have a number of names added to the assessment 
roll, and attended the Court on the day of its sittings, 
when he appealed, and in support of the appeals the Court 
of Revision adjudicated on the appeals of the tenants 
and owneKmentioned in the list furnished by Marteç.but 
refused to heftrcM- adjudicate upon those on the list who 
appeared thereonVis manhood suffrage applicants.

Marter states that he warned the Court that it they con
tinued in their refusal to hear the appeals, he would take 
legal steps to compel them to do so, and would look to 
them for the costs thereof.

The notice contains the names of twenty six applicants 
under the Manhood Franchise Act, and Marter states in his 
affidavit that when he urged the hearing of these appeals 
the reason assigned by the majority of the members 
of the Court of Revision for not heaving them was, 
because they were political appeals, and must be dealt 
with by the County Court Judge. He also says that Mr. 
Isaac Cmjkburn, the mayor of the town of Gravenhurst, 
was pissent at the Court of Revision and urged the mem
bers of the Court not to hear the said appeals.

The applicant states that if the appeals 
the County Judge’s Voters List Court he fears the evidence 
will not be available to support them.

Mr. Pepler accounts for the delay in the present applica
tion in an affidavit wherein he states that his firm were 
first consulted on the 22nd of June, and that subsequently 
affidavits were drawn, and an appointment made by a Judge 
forbearing the motion on the 29th of June, which lapsed
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in consequence of the absence from town of Mr. Cockburn, Judgment.
the mayor, and the consequent inability to make the de- *~-----
mand on him, and that an appointment for the 5th of July M”c“all0»> 
also lapsed for a similar reason, and because of unsatisfac
tory temporizing answers of Mr. Cockburn. The affidavits 
of H. C. G. Elliott and Geo. E. Clarke were tiled in 
port of the statements contained in Marter’s affidavit 
what took place at the sitting of the Court of Revision.

In atiswer to the motion the affidavit of Isaac Cock bur 
the mayor of Gravenhurst, states that he took no part in 
the proceedings as a member of the Court of Revision, or 
as having any authority whatever to take part in such pro
ceedings ; that he was present to defend an appeal against 
his own assessment, and hearing Mr. Mat ter making 
statements to the Court, contradicted him and urged that 

harm would result to the appellants on the appeals as 
to manhood franchise applicants, by the Court refusing to 
entertain the appeals, as he (Matter) could go to the Countv 
Judge, who, he thought, was the proper party to deal with 
them ; thlt Mat ter became very violent, and threatened the 
Court, and endeavoured to intimidate them into proceeding 
tb hear and adjudicate upon the said appeals. Cockburn 
also states that he then said, that he had some days prior, 
to the holding of the Court given it as his view that it 
would be much better to let the manhood suffrage appeals 
go to the County Judge rather than have a repetition of the 
wrangling over the matter in the manner they had formerly 
experienced, and that the majority of the Court coincided 
with his opinion ; that it was at the time of the holding of 
the Court his impression that it was a permissive act on the 
part of the Court, and not compulsory on them to hear the 
appeals, and that it was so understood by a majority of the 
Court, and that their action was in good faith ; that the 
Court was held on the 18th of June, and that its powers 
existed until the 1st of July ; that no application was made 
by Mr. Marter during the month of June to extend the Court, 
but on the 3rd and 4th of July Marter said to him : “ I want 
you to call the Court of Revision to hear these appeals,” 
and he (Cockburn) replied that as the time limited by the 
statute had,elapsed, he did not know whether he had auth
ority to do so, and that he afterwards took the opinion of 
counsel, which was against his legal right to do so, and that 
h|on the following day informed Marter of the advice re- 
celved ; that oil, the 8th day of July Marter again request
ed him to call the Court of Revision together to hear the
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Judgment, appeals, anil on the 11th day of July lie got a letter setting 
M-7rr forth his position and that of the members of the Court of 
MacMaho", Rovision \vhich he submitted to the members of the Court 

excepting one who was absent, and that they individually 
were of opinion that under the circumstances he should not 
call the meeting ; that in the majority of the appeals made 
by Marter under the Manhood Franchise Act, the appellants 
are residents of the town of Gravenhurst, and can attend 
the Judges Voters’ List Court as conveniently as the Court 
of Revision. Mr. Cockhurn also says: “Had 1 been re
quested by said Marter to call the Court ot Revision to
gether, prior to the 1st day of July last, I won d have done 
So, but no such request was made until about the 4th day
°f Tho'affidavits of B. R. Mowry, Alexander McArthur 

and James Sharpe, three of the members of tho Court ot 
Revision, corroborate Mr. Cockhurn. . . . , .

An affidavit of Mr Marter is filed in reply, m which he 
states that before going to the Court of Revision lie heard 
that it had been determined by the Court not to hear the 
appeals,and inquired from Mr. Moody a member of the 
Court, if it were true, and Moody said Mr. Cockhurn had 
been with them and induced them not to hear the appeals; 
that he (Marter) afterwards spoke to Cockhurn and that 
he admitted that he had advised that course beforehand to 
the Court of Revision. The other matters stated in this 
affidavit need not be referred to.

Under the Manhood Suffrage Act, SI Vic. eh, 4, sec. 13 (1) 
■i Complaints of persons having been wrongfully entered 
the roll as qualified to be voters or of persons not having 
been entered thereon as qualified to be voters who should 
have been so entered, may liy any person entitled to be a 
voter or to be entered on the voters’ list in tho municipality 
or in the electoral district in which the municipality is 
situate, be made to the Court of Revision as in the case of 
assessments, or the complaints may be, made to the 
Gountv Judge under the Voters’ Lists Act.

Where complaint is made to the Court of Revision
of assessments, the 04th section of the Assessment 

Act (R. ti. 0. eh. 193), sub-sec. 19, points out the for
malities required, including ttie giving of notice in writing 
to the clerk of the municipality the length of time tor giving 
the notice before the sittings of the Court of Revision, and 
what it is to contain. All these pre-requisites wore complied 
with in the present case. Sub-section lo of see. b4 pre-
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Judgment, it to be done, under the prerogative writ of mandamus : ” I
----T Regina v. Mayor of Rochester, 7 E. & B. at p. 924. And ,

MacMahon, Lorct Qampt,eUf c. J., in his judgment at pages 926-7 refers 
to the case of Regina v. Mayor of Harwich, 1 E. & B. 617, 
and says : “ The understanding seems to have generally 
prevailed in Westminister Hall that, if, for any insuffi
cient reason, the mayor and assessors have refused to revise 
the overseers’ list, or to adjudicate upon any claim or objec
tion to a name being on the burgess roll, they may, after 
the time for the regular revision, be compelled by mandamus 
to do so.” See also Regina v. The Court of Revision of 
Cornwall, 25 XT. C. R. 286.

There was no sufficient reason assigned by the Court of 
Revision in the present case for not hearing and adjudi-, 
eating upon the appeals qf the complainants.

The principal ground relied upon by Mr. Barwick in 
opposing the application for the writ, was that th*e Court 
will not grant the writ where the applicant has another 

dy open to him, which, it is urged, the applicant has 
here, viz., going before the County Judge under the Voters’ ' 
Cists Act. : ■ ■

The second rule as si ated in Shortt on Mandamus, &c., p. 
222, as entitling the applicant to the writ, is-that “ tin 
must he no other effective lawful means of enforcing the 
right,” or, "as -put by Lord Ellenborough, in Rex, Arch
bishop of Canterbury, 8 East at p. 219 : “ There ought in 
all cases to be a specific legal right, as well as thé want of 

pecific legal remedy, in order to found an application . 
for a mandamus." So that if the applicant has another 
remedy for the wrong done, either by appeal, writ of error, 
quo warranto, petition of right, or where the émission to 
do an act can be prosecuted by indictment, or any other 

which will be effectual for the purpose, a mandamus

.1.
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rtmeans 
will not be granted.

It was urged that the applicant could apply to the 
County Judge under the Voters’ Lists Act, which would 
be an effectual remedy, and Rex v. Weobly, 2 Str. 
1259, was cited as authority for this. The case in 
Strange will be found upon examination to be a direct 
authority the other way. The application for the writ 
in that case was to direct the churchwardens to insert 
particular persons in the rate, upon affidavits of their 
sufficiency, and being left out to prevent tlntir having votes 
for Parliament men. The writ was refused, the Court say
ing that the remedy was by appeal; find the Court never
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Wei?^,fur^er ^ian oblige the making 
meddling with the question who is to be 
out ; of which the parish officers are the 
subject to an appeal.

So in the case * 
heard the

:,;dt a rate, without Judgment, 
put in or left 
proper judges

MacMahon,
J.17,

illy se in hand, if the Court of Revision, bavins 
complaints, refused to insert the names of the 

applicants on the roil, n° mandamus to compel the Court to 
the Cm^Uf pVe-Cenigl'aite<i for the judicial functions of
the Court of Revision havhig been exercised, the Superior
would haveTl mt0nrabima!ll,alTSl “ the <”mp>amant 
would have the right of appeal to the County JuJe.
Court of R aPrllclit,on her/ grounded not because the 
2°"lt ,°,f Re"sl0n h/8 acted, and acted erroneously, but be
cause they%ve refused to act at all ; that thé complain
has' been no 'T a.h.earing J and consequently there
SXhiXttrLi>' c~i
Conrt„Cf° R1’'""'™*8 Saly thcy have a ri'ght to be heard by the 
bv tha? Jral,0n' Tnd that 1«ht has been denied to them 

l - i (u -a V They say they have right to “ the benefit
winch the Legis'ature intended they should enjoy "hyhav- 
mgriliefr complaints heard by the Court of Revision I 
cannot undejAmd Mr. Cockburn's interference with 'the
manhmfl '«■ Urt of Revis.ion. and his advising that the 
manhood siiflrage appeals should not be heard by the 
Court, and then saying that, if Mr. Matter had applied to
CorntTf R t0' •t ’e,lst ,?f J.u,y. he would have called the 
Comt pf Revision together for the purpose of hearing th
wh»A?U d hav.e.been,as well to have the complaint heard
to/pportS" WitDCSSeS WerC Present- PrePaaad

Æ°^/0riîhe WrU ™USt 8» to the Court of Revision, 
colnS t¥„Cal,m8 a, meeting of the Court to hear the 

/ co™Pla,nt of the complainants under the Manhood Suffi 
Act, mentioned in the list furnished to the clerk 
municipality.

Hie applicant is entitled to his costs.
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The appeal was heard before the Divisional Court

held „
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/
Mass, Q. C., for the appellants. The order appealed 

because there was an ample remedy 
13 of “The

A/gument.
wtfrom is wrong

otherwise than by mandamus. By sec.
Manhood Suffrage Act,” 51 Vic. ch. 4 (0.), complaints 
of persons not having been entered on the roll as quail- % 
fled to be voters may be made to the Court of Revision 
as in the case of assessments, or the complaints may be made 
to the County Judge under “The Voters' Lists Act.” See 5 
Vic. ch. 3 (0.), especially sub-secs. 7 and 14 of sec. 3. Under 
that sec. 13 the complaints might have been made to the 
County Judge. But by sec. 08 of the Assessment Act 
R. S. O. ch. 193, an appeal to the County Judge in a 
of this kind is expressly given: “ An appeal to the County 
Judoe shall lie, not only against a decision of the Court ot 
Revision on an appeal to said Court, but also against the 
omission, neglect, or refusal of said Court to hear or decide 
an appeal.” This sec. 68 was first enacted in 1374:37 Vic. 
ch. 19, sec. 10 (0). The applicant had from the 18th June 
to tho .ith July to give notice of an appeal under sec. 08. 
Mandamus will not lie where there is another appropriate 

remedy : Regina v. Registrar of Joint Stock Compan ies, - ^
Q. B. 1). 131; Re Nathan, 12Q.B. D. 401; Regina v. Smith; \ 
L R. 8 Q. B 140; Re Moulton and Haldimand, suprai Re 
Judge of County Court of Perth and Robinson, 12 C.P. 2o2.

It is suggested that it would,not he convenient to go be
fore the County Judge because o'f the absence of witnesses 
in the lumber camps at the time the Judge sits, but there 

evidence of this ; and that is, at any rate, not the kind
where it
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of inconvenience that is referred to in the cases 
is said that the remedy must bo convenient.

The applicant has two remedies besides mandamus : one 
68. of the Assessment Act, and the other under

latter Act

the

Cou 
trial 
a tr

under sec.
the Voters’ Lists Act. It matters not under ÿ 
whether the Court of Revision has been applied to or not; the

factsthe remedy is still open. ,
If the right to mandamus is affirmed, it will 'lead to 

trouble, because the question arises, who is to call the Court 

of Revision to 
it has dealt with th
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gether now; the Court is functus oficio; 
ith these complaints, rightly or wrongly.
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McCarthy, Q. C„ for Mr. Marter. The period during 
which the County Judge hears appeals from the Court of 
Revision is now gone by, and this Court will not assist the 
Court of Revision to avoid all remedy, and escape from the 
performance of its duty. Seè Sliortt on Informations, &c. 
p. •121 ; Regina v. Mayor, &o., of Monmouth, L. It. 5 Q. B. 
251 ; Mayor, <tcV,.of' Rochester v. Reginam, 27 L. J, N. S 
434 ( Q- % )• It would be monstrous if the Court of 
Revision by refusing to do their duty could escape altogether 

■ the performance of it. The above

251 -
d

Argument.
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lie

cases shew that they will 
be compelled to perform their duty after the time for doing 
so has elapsed. There is no physical difficulty about the 
matter, for the roll is still in the possession of the clerk of 
the municipality, who is the clerk of the Court of Revision 

I concede that we

ct
mSC

ty
of
he had the right to apply to the County 

Judge under the Voters' Lists Act; we had also the right 
of appeal to the County Judge under the Assessment Act 
I differ with my learned friend as to the law. The appeal 
to the Court of Revision was for the purpose of correcting 
the mistakes of'the assessor, and that could only be done 
upon hearing evidence. These persons had a right to have 
their names on the Assessment Roll, and it was important 
that they should be on that as well as on the voters’ list 
for the assessment roll is primà facie evidence for the re- 

v'V>inS officer under the Dominion Act. Up to a certain 
point we have our election; but we elect to go to the Court 
of Revision, and should get a hearing there. Then what 
is our remedy by appeal ? The usual kind of appeal is up 
the same evidence as that before the tribunal appealed 
from ; not so here, because there were no facts before the 
Court of Revision, and the appeal would be in effect 
trial before the Court of first instance. Instead of having 
a trial and an appeal, yre are left to a trial only. If 
the Court of Revision/ had heard and determined the 
facts, mandamus would not lie; but if they go wrong in law 
mandamus will lie.

To make the cases cited by my learned friend parallel 
to this, he should shew that there
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Argument.; of making the Court of Revision do its duty. Having the 
als heard is the substantial thing which Mr. Martel- 

cited turn upon this,

v.
v

appc
requires to be done. All the 
that for the very thing sought there is another remedy, j 
It was the duty of the members of the Court ol Revision 
to hear these appeals, and . they did not. The County 
Judge, ,if appealed to, will not make the Court of Revision 
hear these appeals. The remedy is different.

The cases cited shew that the alternative remedy must 
>e as convenient, ; ami..here it is not.

( PepZcrr'mT'the same side. As to the remedy by 
mandamus I refer to Niokle v. Douglas, 35 U. C. R. 
126- 37 U. C. R. 51; Re Ronald and Brussels, 9 P. R. 
232; Dillon on Municipal Corporations, secs. 838, 839, 
858; Tapping on Mandamus, pp. 71, 80, 81,107; Regina 

-~v~7iye, 9 A. & E. 670; Addison on Torts, 5th ed., secs.
Re Simmons and Dalton, 12 O. R. 505; Re

39'cases
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85316;
Allan, 10 O. R. 110; High on Extraordinary Remedies p. 
23; Regina v. Lords Commissioners of Treasury, 16 Q. B. 
357; Regina v. Lords Commissioners of Treasury, L. R.
7 Q. B. 387; Re Brighton Sewers Act, 9 Q. B. D. 723.

The other remedy must be more effective and suitable : 
Addison on Torts, p. 584; Rex v. Severn and Wye R. W. Co.,
2 B. & Aid. 646; Regina v. Victoria Park Co., 1 Q. B. 288. \ 
Here the other remedy proposed is not so effective. The 
witnesses would have to be summoned again, and taken to 
another place before the County Judge, and there would be 
great expense. The question whether a remedy is effective 
is not one of law, but of fact, and is a matter of discretion. 
That discretion has already been exercised in our favour, and 
should not be interfered with: Neill v. Travellers Ins. Co.,
9 A R. 54; Regina v. Richardson, 8 0. R. 651 ; Kennedy v. 
Braithwaite, 1 Elec. Cas. 182; The South Victoria Case, 
ib. 195.

Moss, in reply. The amendment made in 1874, now sec. 
68 of the Assessment Act, was for the very purpose of avoid
ing these motioA? for mandamus. The substance of what 
the applicant claims is to get the names on the list. In Rex
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V. Justices of the West RidingofYork, 1 A. & E. 606; Regina Argument, 
v. Ingham, HQ. B. 396; Rex v. BUhop of Chester, 1 T. R.
396, the parties got relief in a different way than by 
damns. There is

man-
absolute right to have the Court of 

Revision decide updfilhe matter, especially after 'the time 
for their sitt!ng(has expired, unless if is very clear that 
there is no other way in which the applicant can get what 
he seeks. , He asks to unclothe assessment roll after it is 

the appeals from it have been disposed of, it 
is finaUAd conclusive except in case of fraud: Canadian 
Landfmd EmigrationCompanyv. Municipality of Dysart, 
12A. R. 80; London Mutual Fire Ins. Co. v. City of Lon
don, 11 0. R. 592.

It is just as convenient to go before the County Judge 
the Court of Revisidn : the Judge* in the municipal

ity for the purpose of hearing appeals.
As to the discretion contended for, see Regina v. All 

Saints, Wigan, 1 lApp, Cas. at p. 620.
A recent decision shewing that a mandamus will not M 

granted where there is'ahiother remedy is Re Whitakh- 
and Mason, 18 Of Rf 63. \

'1 ^
Counsel also argued as to whether a proper demand had 

been made, but as the judgments proceed on another 
ground, the arguments are not reported.

no

pipe;I
V'

J

as

November 13, 1889. Street, J.:—

This was an appeal by J. J. McNeil and others, the 
members of the Court of Revision for Gravenhurst, against 
an order made,by MacMahon, J., on 5th August, 1889, 
upon the application of George F. Marter, commanding 
them forthwith to meet for the transaction of the busin 
of the said Court, and particularly to hear, adjudicate 
upon, and determine certain appeals with respect to the

> omission of certain persons, complainants under " The Man
hood Suffrage Act,” from the list of voters, and ordering 
them to pay'the costs of the application.
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The affidavits and papers filed shewed that the mcm- 
the Court of Revision met tor business on the 18th

.1 udgment. 

Street, J. Vers
June, m89. Mr. Martev had given notice under sec. 13. 
of ch. it of 51 Vic., Ontario Statutes of 1888, of a com
plaint tlïht certain persons named in the notice had been 
w ron g fu 11 yOm i 11 e d from the Assessment Roll. Of the per
sons named, twenty-seven were stated to be entitled to be 

the roll under “ The Manhood Suffrage Act,” and the 
Mr. Matter attended the

L

others as tenants or owners, 
sittings of the Court to support his complaint with his 
witnesses, and offered evidence in support of it : the Court 
adjudicated on the appeals as to the tenants or 
but refused to hear or adjudicate upon those claiming under 
“ The Manhood Suffrage Act,” although pressed to do so, 
giving'as a reason for their refusal that they were political 
appeals, and should be dealt with by the County Judge.

Mr. Marter informed the members of the Court that pro
ceedings would be taken to compel them to hear these ap-

d in-

owners,

peals, and it appeared that he took qdvice at once,ap 
strutted ,his solicitors to take proceedings on the 27tffJune. 
They advised him that before proceedings were begun he 
should make a demand upon the mayor of Gravenhurst
requiring him to call the Courtagether toffiear the appeals. 
He was unable to find the mayor until!the 4tli July,
when hejnet him upon a railway train, and made this de
mand upon him : the mayor promised an answer by the 

the 10th July Mr. Marter having- received no 
renewed his demand, but without success; and notice

9th July : on
answer
of motion for a mandamus was given on the 16th July. The 
motion carpe up before MacMahon, J„ in Chambers on the 
5th 'August, and tHe order now appealed against Vas made.

By sub-sec. (1) of sec. 9 of ch. 4 of 51 Vic., ehtiyled “The 
Manhood Suffrage Act,” it is provided that the assessor 
shall place on the assessment roll, as qualified to be a voter, 
the naihe ot every male person who delivers or causes to be 
delivered to him an affidavit in the form provided in the 
Act; by sec. 10 the assessor is required to make reasonable 
inquiries as to whether any persons are resident in the

!
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municipality who are entitled to be placed on the roll as Judgment 
voters under the Act, and toyfSace such persons on the roll street, j. 
without the affidavit. Sec./13, sub-sec. ("1), provides that 
Complaints of persons having been wrongfully entered on 

the roll as qualified to be voters or of persons not having 
teen entered thereon as qualified to be voters, who should 
l)ave been so entered, may by any person!entitled to be a "

/voter or to be entéred on the voters’ list, &c., be made to 
^lie Court

h
J.
l- \

n

:
e

t off Revision as in the case of assessments, 
i may be made to the County Judge under the

or theie
complain 
Voters’ Lists Act.”

is
rt

By sec. G1 of ch.. 193, It. S. 0., it is prôvided that the 
1 Court of Revision of each municipality “shall meet and try 
all complaints in regard to persons wrongfully placed upon 
or omitted from the roll, or assessed at too high or too low 
a sum” ; and by sub-sec. ( 1 ) of sec. 68 of the same Act, 
“An appeal to the County Judge shall lie, not only 
against a decision of the Court of Revision on an appeal to 
said Court, but also against the omission, neglect, or refusal 
of said Court to hear or decide an appeal.” By sec. 69 of 
the same Act the person having charge of the assessment 
roll is required to produce it before the Judge upon the 
hearing of an appeal from the Court of Revision, and the 
roll is then to be amended if the decision of the Judge re
quires amendment to be made.

Under sec. 61 above referred to it was plainly the duty 
of the Court of Revision to have tried the complaints laid 
before it by Mr. Marter : and upon their refusal or neglect 
to perform this duty it seems clear that, if no other com
plete, appropriate, and convenient remedy existed, the per
sons aggrieved by their omission to do their duty would 
have been entitled to the extraordinary one of a writ of 
mandamus.

6,
$r ^ 1o,
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1Sec. 68, however, appears to anticipate the case which 
has here arisen of a refusal on the part of the Court to per
form its duty, and to provide for the person aggrieved the 
simple remedy of an appeal to the County Judge, instead 
of leaving him to the technical and expensive one of an 
application for a mandamus.
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I think we must treat this right of appeal Its the appro
priate remedy intended to be given by the Legislature for 
the bread! of duty of the Court of Revision, and as exclud
ing the person aggrieved fron the right to a mandamus.

Where an ample alternative remedy exists, the rule hp,s 
long been well established that a mandamus will not be 
granted : Regina y. Smith, L. R. 8 Q. B. 146 ;. Re Nathan, 
12 Q. B. D. 461 ; Regina v. Registrar of Joint Stock Com 
panies, 21 Q. B. D. 131 ; Re Moulton and Haldimand, 12 
A. R; 503.

Judgment.

Street, J.
>

c
It was argued on Mr. Marter’s behalf that his right here 

was to have his appeals disposed of by the Court of Re
vision, and that an appeal to the County Judge would not 
give him this right ; that the only process by which he 
could enforce this right was by a mandamus ordering the 
Court of Revision to do its duty.

His rights, however, and the means of enforcing them, 
are not to be confused : if the persons named in his notice 
of appeal are entitled to be placed upon the assessment 
roll, his rights are to have them placed there, and it is im
material whether these rights are enforced through the 
medium of the Court of Revision or of the County Judge.

The right of appeal to the County Judge, under the cir
cumstances which here existed, and the cases to which I 
have referred, do not appear to have beert called to the at
tention of my brother MacMahon upon,the argument before 
him. » ‘

✓
.

A number of other objections to the order were urged by 
counsel for the appellant, but, in the view which I have 
taken of that objection which I have been considering, it 
becomes unnecessary that I should refer to them.

In my opinion, the appeal should be allowed and the 
4 order set as&e with costs of the application and appeal,■

J4
Ferguson, J. : —

The facts of the case are briefly and, I think, sufficiently 
stated in the jüdgment of my brother Street, which has 
just been read.;s
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The statutory provisions having an immediate bearing Judgment 
upon the matter to be determined are also referred to in Ferguson, J 
the same judgment, and it docs not seem necessary that I 
should-repeat either of these here.

.Apart from certain objections raised as to the applicant 
for the writ having duly performed or done all those 
things necessary as matters, of practice or procedure to 
entitle him to make and sustain this application, the 
chief question, as put, or rather defined, by one of the 

arriBrTJudges in the case Regina v. The Registrar of 
Joint Stock Companies,?.} Q. B. D. at p-435, is, whether 
the applicant for the writ has another remecfy'besid 

damns, which is equally convenient, bénéficiai, and effect
uait In the case Re Rathanthe words used are, “ another

same case

1-

is

\
»-)
12

re
e-

es man-
ot
he
lie specific legal remedy and in the appeal hf the 

the wfirds are, another “ specific remedy.” In the case Re 
Moult\>n and Haldimand, 12 A. R 508, as well as in Re • 
Nathàn,

m,

some of the learned Judgës refer to the rule 
governing the discretion in granting or refusing to grant 
the writ laid down by Lord Mansfield in Rex v. Bank 
of England, 2 Douglas 524, where he said : “ When there 
is no specific remedy, that Court will grant a mandamus 
that justice may be done.” The construction of that 
sentence is this : " Where there is no specific remedy, 
and by reason of the want of that specific remedy, justice 
cannot be done unless a mandamus is to go, then a 
mandamus will go.” “ No specific legal remedy” are the 
words used by Tapping, p. 12,, and on the following 
page, “ No specific reifiedy." One of the rules found in 
Shortt on Informations, fMandamu\ and Prohibition in 

respect of the/granting of a Whit of mandamus is this : 
“ 2. There must be no other effective lawful method of 

, enforcing the right.” X V
''After having looked at a considerable ntihber of author

ities, I think my brother Street is/fully justified in his 

use of the words “ complete, appropriate, and convenient 
remWy.” \

- 33—VOL. XVIII. O.R.
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In thé case Regina v. The Registrar of Joint Stock 
H'orgunoii, J. Companies, 21 Q. B. D. 131, Justice Field remarks: “The 

remedy by mandamus even in modern times is incon
venient, and it is a remedy which owing to the cumbrous 
nature of the procedure one would not feel inclined to 
choose if there were another remedy equally available.” 
And further, “The question here is, whether there is any 
other efficient remedy.”

Section 68 of the Assessment Act provides, not only for 
appeal against a decision of the Court of Revision on an 

appeal to that Çourt, but also against the omission,-neglect, 
or refusal of the Court of Revision to hear or decide an 
appeal, and under the 13th section of ch. 4 of 31 Vic. com- 

tri the present instance may be, 
and are made “to the Court of Revision, as in the case of 
assessments.”

What is complained of here is the refusal of the Court 
of Revision to hear and determine the complaints brought 
before that Court by way of appeal, and such a refusal is a 
thing in respect of which the statutes, I think, plainly pro
vide an appeal to the County Court Judge. And this seems 
to me tt> be, and to have been intended to be, a specific 
remedy for the identical thing that has happened and is the 
subject of complaint; and I think this remedy complete, 
appropriate, and convenient.

It was ingeniously contended that, because what would 
bè accomplished by a successful appeal to the County Court 
Judge would not be that which would compel the Court of 
Revision to hear and decide upon the complaint or appeal 
brought before them, the remedy by such an appeal to the 
County Court Judge would not be a remedy for the 
idehtical thing, a remedy for which is sought by the 
application for the writ of mandamus. This contention, 
I think, confuses—as intimated by my brother Street— 
rights, and the means of enforcing them, which, I think, 
should not be done. Whatever rights any of these ap- 
plicants has can bel enforced,’and given effect to by such 

appeal, and at present it must be assumed that the 
determination in tile appeal would be the proper

268 THE ONTARIO REPORTS, 1889.
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Jgive effect to the contention Judgment, 
that the remedy by an appeal js not as convenient as the one 
by mandamus, owing to the residence or temporaiy resi
dence of some of the witnesses, or a supposed difference in 
the expenses of the respective remedies. I do not think 
that there are sufficient facts before us to justify our so 
doing, even if there were no other reasons against it.

I think the appeal should be allowed on the ground, or 
rather for the reason, that there is another complete, appro
priate, and convenient remedy, which, I think, must be 
considered a specific remedy for the identical thing that 
has occurred and is complained of ; and, being of this opin
ion, I think it not necessary to consider other matters that 
were urged in the argument, and I think there should be 
coats of the appeal and of the application.

259
lock I do not think that we
fhe

Ferguson, J.:on- 
ous 

1 to 
)le.” 
any

for
l an 
lect,

- 1

be,
ie of

ourt 
ight 
is a 
pro
vins 
icific 
i the 
ilete,

til

ia7:1ould 
Jcjurt 
rt of 
>peal 
) the

;

-

the
the

tion, 
;et— 
hink, 
; ap- 
such 
t the

£

1
i.

»



F
XVVOL.THE ONTARIO REPORTS, 1889.260
Ne

[QUEEN’S BENCH DIVISION.]

Re McCormick and The Corporation of the Township 

of Howard.

we

thi
be

applicant.
be
it
thi

ïtiBSlEB5=îiœ%^
I fch

8C(

thiy him as 
would be pei

StomTnD S'tot™ Court by peraon™ther than those named

payer* could not take advantage of the notice by adopting ‘‘ “ I11* 
Swn • and the application of which notice had been given not having 
been' made, the by-law became a valid one at the expiration of six 
weeks from its final passing ; and the motion to quash it was dismissed

57:

ob
: thi

- with tal

This was a motion made on behalf df 
McCormick, Thomas White, and John Scarlet\ ratepayers 
of the township of Howard, to quash a by-lafr -of the 

nicipal council of that township, being by-law NX 12, 
the 7th September, 1889,

Archibald un
Statement. th(

1 to
be
raiwhich was finally passed 

entitled “ A by-law to provide for draining parts ot the 
township of Howard by the construction of the South 
Marsh Drain, which will also benefit part of the township 
of Orford, and for borrowing on the credit of thé munici
pality, the sum of $1,527 for completing the4ame.”

The facts appear in the judgment. /

The motion was argued before Street, J., in Court, on 
the 22nd November, 1889.

If. R. Meredith, Q. C., and Charles McDonald, for the 

motion.
M. Wilson, contra.
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XVIII.] RE M'CORMACK AND TOWNSHIP OF HOWARD. 

November 25; 1889. Street, J.

OL. 261

Judgment. 

Street, J.
It was contended on the part of the applicants that the 

works constructed under this by-law must be treated 
original drain and not as being the repair of an old drain ; 
that a petition signed by the majority of the persons 
benefitted was necessary ; and that such a petition had not 
been presented in due time. On the part of the township 
it was, amongst other things, urged that, even admitting 
that a properly signed petition had not been presented 
the by-law might still be supported as being one within 
sec. 585 of ch. 184, R S. 0. ; and it was further contended 
that no application to the Court had been made by any 
person who had given the notice required by secs. 571 and 
572 of the Act.

SIP as an

'"the
Act,
lling

Id be

vI find myself compelled to give effect to the latter 
objection. Whether the by-law is to be treated as one for 
the construction of an original work, or for the improve
ment of an old one, I think sections 571 and 572 must be 
taken to apply to it. Whether the proceedings are taken 
under sec. 583, or sec. 585, or sec. 580, it is provided that 
the council shall proceed under the provisions of secs. 569 
to 582, inclusive ; anî secs. 571 and 572 must be taken to 

be necessarily incorporated as a part of the machinery for 
raising the amount of money required for the work.

The council in the present case proceeded under sub
sec. (1) of sec. 571, by advertising the by-law with the 
statutory notice that any

b<sbald 
,yers 
! the

12,

189,
1the

.
outh

one intending to apply to have 
it quashed must, not later than ten days after the final 
passing thereof, serve a notice upon the reeve or other 
head officer and upon the clerk of the municipality of his 
intention to make application for that purpose to the 
High Court of Justice, at Toronto, during the six weeks 
next ensuing the final passage of the by-law. The publi
cation of this notice is not in terms proved, but the appli
cants have put in a copy of the by-law with this notice at 
the foot ; the last clause in the by-law shews that the 
council adopt the plan of publishing it instead of the

}hh
mi
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1
r the
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Judgment, alternative course permitted by sub-sec. (2) of sec. 571 ;
both parties in their affidavits state that the by-law has 
been finally passed, and it could not have been finally 
passed under sub-sec.- (1) unless the notice had been pub
lished along with the by-law. The applicants have relied 
upon a notice given by them under the notice at the end 
of the by-law, and have not attempted to shew or to 
argue that the latter noticé has not been properly pub
lished, but have insisted that the notice given by them 
was sufficient as a compliance with the notice at the end 
of the by-law. Under thpse circumstances, I cannot but 
assume it to be admij^fl by all parties that the notice 
found at the end of the by-law was duly published before 
the by-law itself was finally passed.

The only notice served upon the reeve and clerk, and 
the one upon which the applicants rely, is in the following 
words: "To the municipal council of the township of 
Howard, re South Marsh Drain, take notice that, within the 
six weeks next ensuing the 7th day of September instant, I 
intend to make application to the High Court at Toronto, 
to have the by-law passed by you on the said 7th day of 
September, relative to the South Marsh Drain, quashed, 
(said by-law being No. 12,1889, of the township of ' How
ard.) The said, application will be made on behalf of 
John Crowder, D. McCormick, and others, on such grounds 
as they may be advisedi Dated September 12th, 1889. 
Charles McDonald, solicitor for the said Crowder and 
McCormick.”

This notice was served on the 14th September. It is 
admitted that D. McCormick named in it is a different 

from Archibald McCormick, the applicant in this

XVIITHE ONTARIO REPORTS, 1889.262
and
thej

Street, J.
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matter, and that John Crowder is not one of the applicants 
in this matter. 1 think the notice must clearly be treated
as a notice given on behalf of D. McCormick and John 
Crowder only, and not on behalf of any one else.

It was shewn that McDonald, the solicitor giving the 
notice, had been acting before the Court of Revision for the * 
present applicants and for D. McCormick and John Crowder

I

■ >
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TOWNSHIP OF HOWARD.L, AND 2(i:s

and am.mber of other ratepayers assessed for benefits unde,- •> udgment. 
the.by-law ; and that on the 3rd September he had given si^Tj 

notice to the conned in which he says : -1 beg to with- 
diaw the appeals ot McCormick and others for whom 1 

, acting, not because they admit the'correctness of the 
assessment but on account of haying been advised to 
puisne a different course.”

servedWo7hargU1 ?“* ** which h« afterwards
served of his intention to apply to qua/ the by-law “on
behalf of John Crowder, D. McCormick, and others"
might and ought to be read as if he had added the words

for whom I am acting." I do not see on what principle'
these words should be added to the notice, which the
statute requires to be in writing; nor do I see that they
" ‘ P ?" app,lcants lf they were added. The notice
won d then be equivalent to a notice by a solicitor that he 
would move to quash the by-law on behalf of certain per
sons for whom he ,s acting, whose names he does not give

b halfPbrTS,m,,ght " might n0t be U“ Fusons on who* 
behalf he had been acting before the Court# Revision
and the notice would still clearly be insufficient 

pliance with the section which
intending to apply to have the by-law quashed must not 
%ter than ten days after the final passing thereof, serve a 

notic in writing, &c„ of his intention," &c. Under the 
statute the council are entitled
objecting to the by-law, and a notice which does not give 
this information ,s not sufficient under the statute

ft was then argued on behalf of the applicants that 

even assuming this to be- a notice on behalf of John 
Crowder and B McCormick only, yet that any other rate

payer might take advantage of the notice by adopting it 
as his own and making the application to the Court." J 

find nothing in the words of the statute to justify 
in placing that construction upon them. I think they 
only bear the construction that the person who mves the 

notice must be the person who makes the application The 
language used in section,^ is this: “In Le no notice of
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Judgment, the intention to make application to quash a hy-law is 
stT^Tj. served within the time limited for that purposeNn the 

preceding section, or if the notice is served, then, in ease the 
application is not made" &c., the by-law shall be valid, 
&c. This can only mean the application of which notice 
has been given by the person intending to apply to quash 
the by-law, and not the application of a person who may 
have had no such intention until the day before the service 
of the notice of motion. Therdffibgesto be made in sec. 
572 before it could bear the-other constfutfion'liced not, 
it is true, be many, but changes must be made inVsomc of 
the words before ft could fear that construction^ and 1 
can find no sound reason i>r not reading the section as it 

' stands in the statute book. There g jihthing àhsurd,
repugnant, or unjustdn requiring that The Only who
can apply to quash a by-law is the man who has given 
notice of his intention to do so within a limited time after 
it has been passed. It is true that there would be nothing 
unnatural in allowing a notice given by one man to enure 
to the benefit' of every ratepayer, and perhaps the only 
wood reason I can find for nofcoiwtruing this statute 
to have that' effect *is, that the language used does not 
fairly bear such a construction. See Abel v. Lee, L. R 6 
O. P. at p, 371 ; Chnstopherson v. Lotinga, 33 L. J. C. P.
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123. Tof opinion, for this reason, that this became a valid 
by-law at the expiration of six weeks from its final pass
ing, and that the motion to quash it must be dismissed 

with costs.
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is
he

[QUEEN’S BENCH DIVISION.]
he %
id, Thatcher v. Bowman et al.

sh • L avdlonl and tenant—Ten. . . . , y(arH leone by owner of life entitle to reveruionrr
tn Jet—Action by executrix for rent—Covenant, in leone—“ Heir» and 
annnjnn — Lntoj.jiel—Shewiny that title of landlord han expired—Refor
mation of leone—Evidence,—Acquiescence.

ay

The plaintiff's testatrix, who hn.l a life 
of them for ten years to one of the <li 
reversion in fee. The reservation of 
simply, and the covenant for pay 

assigns,” for payment

e estate in certain lands, made a lease 
defendants, who was entitled to theLOt,

rent in the lease was to the lessor 
ment of rent was “ with the lessor, lier 
t to “the said lessor, her heirs and

ars, and this action was . 
(inter alia) the instal- 

afterher *1.tl ‘ iecame Paya,,lc> as it was alleged, upon the lease
Held, that, as the interest of the lessor was a freehold interest, the iilain- 

tdl could not recover either as being entitled to the reversion of a chattel 
interest, or as being the person designated by the covenant •

Held, a Bo, that there was no estoppel to prevent the lessee from shewing 
that the title of the lessor had come to an end, and that he himself 
became the owner upon her death.

The lessee set up an agreement between himself and the lessor that 
lease should expire at her death in case she should not live for the full 
term of ten years, and asked that the lease should be reformed accord- 
ingly. The only evidence in support of this was that of the lessee and 
Ins wife, and of a relation of theirs, whose memory was shewn to be 

stworthy :—

of
heirs andtil
assigns.”

The lessor died before the expiration of the ten yen 
brought by the executrix of her will to

3 it
trd, recover

Eter
ing
ure

theinly

not

Held, that this evidence was not sufficient, after so many years of aenuies- 
and after the death of the lessor, to justify the reformation of the

R. 6
!. P. eenco

This action was tried before Street, J., without a jury, Statement, 
at the Brantford Assizes, on the 8th November, 1889.

The plaintiff was Melissa C. Thatcher, executrix of the 
last will and testament of Nancy Bowman, deceased : the 
defendants were Ephraim Bowman, Mary Elizabeth Bow
man his wife, John Givens, and Alexander Gibbons. The 
claim was that the defendant Ephraim Bowman 
indebtèd to the plaintiff as executrix ; that being so» in
debted, he conveyed his farm to liisx wife without any 
consideration and for the purpose of defrauding the plain
tif! ; that his wife sold the property tg) the defendant John 
Givens, who gave her back a mortgage and then conveyed 
subject to the mortgage, to the defendant Alexander 

34—VOL. XVIII. O.R.
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Gibbons ; and the plaintiff asked for judgment for her debt 
against the defendant Ephraim Bowman, and that she, 
might be declared entitled to a lien upon the mortgage for 

the amount of the claim and costa.
The defendants Ephraim Bowman anil his wife denied 

the plaintiff’s debt; all the defendants denied the charges 
of fraud; and the defendants the Bowmans also asked 
that the covenants in a lease referred to in the plaintiff s 
statement of claim might be reformed.

The claim of the plaintiff against Ephraim Bowman 
consisted of two items. The first was for board idlegt\l 
to be due from the defendant Ephraim Bowman to the 

deceased Nancy Bowman, under
from her to him ; the second was for rent alleged to be 
due by him to her under that lease. Ai the close of-the-, 
evidence STREET, J., decided that the clabq^for bo^rd had 
not been made out, and reserved the other questi 

The circumstances attending the claim ior rent 
follows. On 20th February, 1867, John M. Bowman, 

the father of Ephraim Bowman, and the husband of 
Nancy Bowman, being seised in fee'of the lands in ques
tion, conveyed them to Ephraim Bowman, taking back a 
lease to himself and his wife for their joint lives and the 

urvivor. John M. Bowman died before 1872,

Statement. in
hi
tii
pa
ye

) du
tiii it

iff
thi

covenant in a lease del
set
th<i\ she
tha
acc

as
1
/

( Noi
life of
leaving nip widow Nancy surviving him. She then, being 
tenant for her own life, and Ephraim being entitled to the 
reversion in fee, made a lease to Ephraim on 25th January, 

The lease was not made under the

a

E
deci
and
tion
relai
wort

1872, for ten years.
Short Forms Act. The reservation of the rent in the lease 
was as follows: “Yielding and paying thërefor yearly 
and every ^vear during the said term unto the said lessor 
the clear yXrly rent or sum of thirty dollars of lawful 

ey of Cataada on the 25th day of the month of Janu
ary in each Ind every year during the said term,” &c: 
The covenant for payment of the rent was as follows : 
« And the said lessee doth hereby for himself, his heirs, 
executors, administrators, and assigns, covenant, promise, 
an(l agree to and with the said lessor, her heirs and assigns,

his
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escei 
conti 
not i 
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in manner

THATCHER V. BOWMAN, 267
_ following, tlmt is to say, that he the said lessee, Statement

his executors, administrators, or assigns, or some or one of 
them, shall and will well and truly pay or cause to be 

paid unto the said lessor, her heirs 
yearly rortt of thirty dollars,” &c.

The lessor, Nancy Bowman, died in September, 1877 
during the currency of this lease ; she had received at the 
tune of her death all the rent which had become due under 
it and&> on account of the current year’s 

This action was brought to recover (amongst other 
things), the five instalments offrent which became payable 
as !t was alleged, upon the lease after her death. The 
defendant Ephraim Bowman asked leave at the trial to 
set up that it was agreed between him and his mother 
that the lease should expire at her death, in case she 
should not live^ for the lull term of ten years, ami asked 
that, if necessary, the terms of it should be reformed 
according to this agreement.

or assigns, the said

Heyd, for the plaintiff.
Hardy, Q. C„ and A. J. Wilkes, for the defendant

November 12, 1889. Street, J. (after stating the facts 
above) :— /as i

r
Upon the question of the reformation, I should be 

demdedly against the defendant. Nancy Bowman is dead 
and the only evidence in support of the case for reforma- 
tion is that of Ephraim Bowman and his wife and of a 
relation of theirs whose memory was shewn to be untrust
worthy. I could not treat the memory of Bowman and 
his wife as being sufficiently accurate to justify 
altering the written contract, after so

'j

I

tme in

rZotven init61'the deatl’ °f

not now be done.
, The only question then is, whether, under the circum
stances, the plaintiff is entitled to recover upon the lease

were no other reasons why it should
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Judgment. <■ as it stands ; and I think she cannot do so. 
s^T, or administrator bringing an action for rent which accrued 
‘ ’ after the death of the testator or intestate must prove that

the.'interest of the lessor was a chattel interest, because 
otherwise the heir and not the personal representative 
would be the person entitled to recover: ftrwviiwtt,
1 Freem. 4G3 ; Dollm v. Ùatt, 4 C. B. N. S. /GO 
no reversion is left in the lessor after making the lease, 
the rent may be reserved and made payable to the execu
tor, even although the interest assigned may have been a 
freehold interest: Jenison ,v. Lexington, 1 l.t\ms.5oo. 
Butin the present case the interest of Nancy Bowman was 
a freehold interest for hcrown life, as the evidence shew s , 
the reservation of renMS to her^nly, and the covenant sued 

is for payment / it to herXl^eirs or assigns he 
executor cannot dbe. therefore, either as being entitled to 
the reversion of /r chattel interest, or as berné the person 
designated by tlitiovenant. Even if it could be held that 
the lease is good for the whole ten years against the: lessee 
upon the grounl of estoppel, the executor could |ti 11 nf 
recover, for the stoppel cannot he taken as entifling the

2(iS

Where

on

estoppel, the presumption in such 
16 lease was created by an owner in fee. _

But I am further of opinion that there is no estoppel 
here to prevent the defendant Bowman from shewing that 
the title of Nancy Bowman had come to an end and that 
he himself became the owner of the land upon her death 

At the time she made,the lease she was entitled 
left in her after

a case

in 1S77.
for her life, and a possible reversion 
the making of the lease to Bowman for ten years ; 
interest, therefore, passed to the lessee which might pos
sibly extend to the whole .period of the lease ; when hei 
estate> the land came to an end during the term there 
was nothing to prevent the lessee from shewing this fact 
because where an interest passes there is no estoppel. Had 
Nancy been entitled to no interest m the land at the time 
of the lease, and had the defendant accepted from her a

was
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Street, J.

XVIII.]

lease for ten years of his own land, knowing the fact, an 
estoppel against him would have beejrCpreatô^; but here 
the facts are otherwise. There being 
seems nothing to prevent the application oK the well set
tled rule that a tenant, although he tnay not\dispute his 
landlords title existing at the date of the leaseXnay shew 
that that title has come to an end. See Doe cl.\trode v. 
Seaton, 2 C. M. & R 728 ; Bradnell v. Roberts, 2 WiU$. 143 ; 
Co. Litt. 47 b. See also Webb v. Russell, 3 T. R 
Parker v. Manning, 7 T. R 537 ; Blake v. Foster, 8 T. R 
487 ; Sachevercll v. Froggatt, 2 Wms\ Saunders 751.

The plaintiff appears, however, to have a right under 
sec. 3 of ch. 143, R S. 0., relating to the apportionment?

1 * of rents, etc., to the rent from 25th January, 1877, to
7th September, 1877, when Nancy Bowman died, less 
$5 paid her on account of it in her life time. This 

is, however, less than $25, and the defendant Ephraim 
Bowman appears to have paid a doctor’s bill and the 
funeral expenses of the deceased, and these he could set off 
against the claim'; the1 balance would be too trifling to be 
worth speaking of, even with the addition of interest 
upon it.

As the plaintiff fails upon every ground, the action 
must be dismissed with costs as against all the defendants.

THATCHER V. BOWMAN.
L-
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[CHANCERY DIVISION],

Re Clarke and Chamberlain.

JJ Û
O in

of Mortgage—SynonymousRegistry A et—Number h—Letters—Discharge
names of parties—Uncertainty oj grantee.

t
mortgage as 5764, whereas it ,wasA discharge of mortgage referred to the 

registered as 5764 C. W* :—
Held, that it was nevertheless a valid discharge properly registered.
The Registry Act, though requiring every instrument to be numbered, 

says nothing about adding letters, which appear to be only arbitrary 
marks adopted by tlié officials for ■convenience of reference. T'

A discharge of mortgage was signed by “ Eliza ” Switzer, whereas the 
mortgage purporting to be discharged was made to Elizabeth 
Switzer :— j , ... . .

Held, on a vendor and purchaser application, that there was no valid objec
tion to the discharge, for the identity of the person signing was estab
lished by affidavit to the satisfaction of the registrar, and as a matter of 
family usage the names are synonymous and interchangeable.

In one of the conveyances in the chain of title the grant was to the party 
of the third part, whereas there were only two parties to the convey
ance, and the party of the second part did not execute it :—

Held, that this was a valid objection, though the instrument would be at 
once corrected or reformed as against the grantors ; or could be çured 
by another conveyance drawn with proper certainty.

Off)

thi

So
ass
gei
It

El
nai
am

This was a petition under the Vendor and Purchaser 
ActlnVjiich the objection raised by the purchaser was 
that in one of the conveyances and the chain of title the 
grant was to the party of the third part, whereas there 

only two parties to the conveyance.
Upon this point an

the conveyance was put in to shew that it was a 

clerical error.
There were one or two other points raised the facts as 

to which are sufficiently referred to in the judgment.

The petition came on for argument on October 9th, 
1889, before Boyd, C.

S. R. Clarke, vendor in person.
W. M. Clark, for the purchaser.
Ch'and Junction R. W. Co. v. Midland R. W. Co., 7 A. 

R. 681, was cited in the argument.

6 CStatement.
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Jtviii.] UE CHAUME AND CHAMBERLAIN.—

October 9th, 1889. Boyd, C. ,
271

Judgment. 

Boyd, C.
mortgage, registered 5674, C. W„ is. discharged in 

|fflce by virtue of an instrument which refers 
jpmitting the letters. The mortgage is in the 
mortgagor marked discharged, and so appears 

m the registry office. The statute requires every instru
ment to be numbered, and in this case the numbers (5074) 
correspond. Nothing is said about adding letters and those 
used are explained as some arbitrary mark adopted by the 
officials for convenience of reference in a large office. I 
think tfie statute has been complied with and there is a 
valid discharge properly registered revesting the estate. 
So far as this point is concerned, the officers must be 
assumed to know their duty, and to have acted intelli
gently in dealing with this mortgage and its discharge. 
It is said that one discharge is sighed by Eliza Switzer, 
whereas the mortgage she purports to discharge is made to 
Elizabeth Switzer.

The..
the
t<> it ffSppf1 
hands ofu/

y

i

'

» :
r-

! 9it
As a matter of family usage the 

names are synonomous and interchangeable as Elizabeth 
and Isabella were in ancient times

:d

: see Caraoys Peerage 
(i Cl. & Fin. at p. 800. The identity of the person signing 
is established by affidavit to the satisfaction of the regis
trar ; he acts upon it and discharges the mortgage and 
registers the discharge and the maxim “ Omnia rite esse 
acta" applies. The general rule applicable in all such cases 
of alleged misnomer is to be found in Bacon’s Abr. 7th ed., 
vol. 5, p. 592 : “if two names arejn-an original derivation 
the same and are taken promitlcuoully to be the same in 

common use, though .they diflter/m sound, yet there is no 
variance.” These objections Mmllow.

The other objection is validThough it is readily 
able : that is the conveyance of 1887 is drawn between 
Synenberg and wife of the first part and Croft of the second 
part. The grant is made to “ the said party of the third 
part.” TherS is nothing to shew who is

;r
4IS

I
re !

remov-
bh,

::

by “ the ^

party of the third part "on the face of the deed, and there 
is no party of the third part in fact to the indenture and

meant
A.

■
t



r

[vol.THE ONTARIO REPORTS, 1SS9-. 272
it is not executed by @roft. It may be inferred that Croft 
is the purchaser and is intended by the party of the third 
part. The instrument would be at once corrected or 
reformed as against the grantors, or it can be cured by 
another conveyance drawn with proper certainty. But 
taking this deed per sc it is uncertain as regards the

this head is col-

Judgment.

Boyd, C.

grantee. A good deal of the old law on 
lected in- James v. Whitbread, 11 C. B. 400. Newton v. 
McKay, 29 Micjf 1, goes a long way in support of an„. 
informal instrument but not far enough to supply theI
omission of the grantee. , j

This objection I allow : thère wilhbe no costs.
'I
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ft
rd w [CHANCERY DIVISION.]

Discher v. (Canada Permanent Loan 
Company. S

Hire receipt—Lien for engine—Sale without iwtiX—Mortgage—Surplus— 
liar of dower—Second Mortyane.

ND Savings>y
ut
lie
>1-

Certam lands were subject to a first mortgage, a charge-registered by an

charge ; and the lands having been sold under the power of sale in the 
hrst mortgage, a contest arose in this action in respect to the surplus 
left after satisfaction of the first mortgage.

The Engine Company had resumed possession of the engine, and sold it, 
and claimed the balance of the price under the charge out of the said 
surplus in priority to the plaintiff:—

Held, that they wipe entitled to make that claim, and that having sold 
the engine without notice to the plaintiff, the latter was entitled to im- 
peach that sale by shewing that a greater sum could have been realized, 
it it had been properly-sold after proper notice. But,

Held, also, that the plaintiff was alone entitled to the val 
of the wife of the owner of the equity 
choate dowress ; inasmuch as she had 
whereas she had 
gine Company.

In the absence of arrangement, the value of tln\ interest must be 
■tamed and retained in Court to be paid out to the plaintiff if the right 
of dower attached by the wife surviving her husband, and to the Engine 
Company if it did not attach.

Remarks upon the position of holders of hire receipts after resuming 
possession of the chattels covered thereby.

he

lie of the interest 
nption in the land as in- 

x her dower in his favour, 
not done so in connection \ith the charge of the En

w
This was an action brought by the plaintiff for the pur- Statement, 

pose of obtaining payment of liis claim under a second 
mortgage out of the surplus moneys in the hands of the 
defendants, the Canada Permanent Loan and Savings 
Company, who had sold under a power of sale in a mort
gage held by them.

The Waterous Engine Works Company, who were also 
defendants to the action, also claimed the said surplus 
moneys, in priority to the plaintiff by virtue of a charge 
on the land given by the mortgagor and registered before, 
the plaintiff’s mortgage. »

This charge of the engine company was under a certain 
agreement dated February 19th, 1887, between the engine 
company and the mortgagor, Edward D. Masury, whereby 

35---- VOL. XVIII. O.R.
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Statement, after reciting that the latter had agreed to buy and the 
former to sell a certain agricultural engine for $660, pay
able as therein mentioned, it was agreed, in the usual 
form, that the property was not to pass to the purchaser 
uutil the full payment of the price, and that the company 

possession in case of default, “or if the com- 
of opinion that *

ai
B<

might resume
pany or its officers or agents is or are
* it is necessary to resume possession thereof in order to 
secure the said debt under this contract, or protect them- 
themselves from loss.either of the original sum, or interest ;
* * and expenses incurred in making seizure, and 
vending said machinery in case of default, are to be con- ? 
sidered as part of the original debt and to be collected 
with it, and it is agreed and understood that no cause of 
action is to lay against the company for any action they 
inay take to secure themselves under $ie above clauses.’ x 
The agreement then went on to provide that in the event V 

of the company resuming possession of the engine and re
selling, they might after sale have the right to recover the 
balance remaining unpaid from any other securities they 

might have or by process of law.
In this agreement was incorporated

an
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Coi
sale
tioi

hvae
posf
In tstatement by

Masury that he owned certain lands of a certain value, 
registered in his own name, and that he would not sell or 
further incumber the same until the indebtedness to the 

\up,s paid : “ and said indebtedness shall be a 
pon said lands until paid.”

rtgage contained a bar of dower by 
the above charge of the

and
on
fun<

Tcompany 
charge u

*l'he plaintiff’s mo 

the wife of the mo

onci
havi
for tBfcgagor which 

Engine company dill not.
Prior to the complencdment of this action the engine 

company had rcqdvered judgment against Masury, and 
had resumed possession of their engine, according to the 
terms of their contract, and had subsequently sold it with- 

giving notice to anybody, and they now claimed to 
the deficiency in the price out of the surplus

to tl
The.
and
brea 
to r 
agaii 
theyrecover

moneys of the mortgage sale in question.
The matter was brought up in Chambers upon affidavit
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and came on 
Boyd, C.

Beck, for the plaintiff.
Hoyles, for the Waterous Engine Company.
A. McLean Macdbndl, for the Canada Permanent Loan 

and Savings Company/X

)!..
275

to be argued upon October 21st, ig^, before Statement.

iy-
aal

-ny

' to
The following authorities were citediin- . on the argument :

Armour on Titles, p. 269 ; Re James CrosJcery, 16 O R 
207; Re Hewisli, 17 0. R4M;)R S. 0. 1887, ch. 133' 
sec. 7, sub-sec. 2 ; Ooote on Mortgages, 4th ed. p., 583.

ist ;
md
on-
:ted
3 Of October 23rd, 1889. Boyd, C.

1 The document which passed between the Waterous 
Company and Masury may be regarded as a conditional 
sale for the purpose of disposing of the fund now in ques
tion. The provision in certain events which have arisen 
was that the company should have the right to resume 
possession of the machine sold to Masury or to re-sell it 
In this case the company has elected to sell the'machine 
ami has credited the proceeds (after certain deductions) 
on the original price, and claim the balance out of the 
fund in Court.

hey
ses. V

re-
the

-hey

b by 
ilue, 
ill or 
) the 
be a Two points were urged, viz., that the company having

once bought in the machine and having thereafter sold it 
have assumed so to deal with the property as to take it 
for the debt. I do not see that this follows. Their relation 
to the chattel is not that of mortgagees or even pledgees. 
They are the owners with property still in the machine 
and with special provision agreed upon that in case of 
breach of the agreement for sale they shall have the right 
to resume possession or re-sell and charge all expenses 
against it and recover the balance due from Masury. ,But 
they^ave not the right by law in the absence of stipula
tion to re-sell without notice to Masury. This would be 
allowing, them to fix the measure of damages
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Judgment, amount of the balance by their own act without warning 
<>r notice to the party interested. Having assumed to sol 
without notici I think it is now open for the plaintiff as 
second mortgagee to impeach that sale .by shewing that a 
"renter sum could have been realized if it had been pro- 

sold after proper-notice. It may be that a good 
is not worth while to

XVI

Wil
perl y
prise has been obtained and that it 
follow this line of inquiry, but that, it appears to me is 
the only relief that could bc.given to Discher Sec Sands 
v Taylor 5 Johns. 395,410; MacLean v. Dunn. 4 Bing.
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722. as Masury, 
and the like

In other respects he is in the same plight 
who made a special bargain- as to expenses

as being registered upon tile
til1

il o of
which affects $he plaintiff

*>» i
inchoate dowrcssin the land should he paid to the seéond 
mortgagee in whose favour.her dower is barred. She d d 
not sign the agreement to the Waterous company, and to 

extent of her interest I think the applicant is entitled 
to be protected. In the absence of any arrangement 
between the parties I can only direct that the value of this 
he ascertained and retained in Court to be paid out to 
Discher, if the right of dower attaches, and to the 
Waterous company if it docs not attach. Thus wi

depend on her surviving her husband, for till then 
claiming through her-
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[CHANCERY DIVISION.]

Wood hi LL et al. v. Thomas ht AL.

Will—Verne—Period of distribution—Duration of annuity—Death of 
annuitant-" To be equally dibided,” meaning of-vSinterest '

A testator, by his will, provided ns follows: “1 give nnd devise to my 
• four daughters (naming them); “an annuity of $120 per year each to 

be paid one year after my decease, and to be for the period of their 
natural lives. Also to my. two granddaughters ” (children of a deceased 
daughter), an annuity of $60 each, to be paid annually » * *
which annuity will expire at the death of my last daughter. In the 
event of the death of any of my daughters, the annuity which she 
received during life to be equally divided amongst her children-until 
the decease of my last daughter, share and share alike. In the' event 
of the death of my lust surviving daughter, the annuities arc immediately 

ise, and the amount of real and personal estate in the hands of the 
tors is to be equally divided amongst my grandchildren, provided 

drunUa' »

Ouc of the granddaughters named married and died, leaving
id her husband was appointed administrator of her estate.

of, the last

;

- ’■

' cexecu

an infantchild, at
Held, that each annuity given was to 

vivin'g daughter, and that the 
from tlie time last
survivi

continue to the death 
uity of the deceased granddaughter 

payment to Ik* until the death of the last 
ng daughter was payable to her proper personal rep 

the henelit of those who were, according to law, entitled 
Held, also, that tlio words « to be equally divided," were equivalent to a 

direetton to “pay and divide,” and that the interest taken by the 
deceased grand,laughter, in the property to he divided I,y the executors 
was a vested interest subject to be divested by the clause as to lazy 
spendthrifts, Ac., which clause was not a condition precedent but 
rather m the nature of a condition subsequent, and that In 
representative became entitled to her share.

rcscutative for 
to her estate.

«
• .11er personal

This was an action brought by Robert Pickering 
Wood hill anil Isaac Wilson, the-executors of one Robert 
Woodhill, against Mary Ann Thomas, and other defendants, 
who were interested in his estate, for the construction of 
his will.

Statement. m
liaThe facts and material parts of the will are set out in 

the judgment.
]

The action came on by way of motion for judgment 
October 16th, 188i), before Ferguson, J.

Middleton, for the plaintiffs. The period of distribution 
mentioned in the will, viz., the death of the last surviving
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pedaughter of the testator, hâs not yet arrived, but all the 

children and grandchildren are of age and huVe agreed on 
a distribution. One pf the grandchildren /who took a 
bequest under the will, married and died, leaving an infant 
child, and the question is : What interest, if'any, is he en
titled to ? The executors wish the direction of the Court.

Mom, Q. C.; for the infant. The annuities continue 
until the death of the last surviving daughter. The devise 
for the lives of the daughters is a gift, pur autre vie : In 
reOrd, Diclcinson v. Dickinson, 12 Ch. D. 22, as put by 
James, L. J, at p. 25, and cases there cited, Savory v. Dyer, 
Dick 162; Hill v. Rattey, 2 J. & H. 034, at p. 639 ; Blight v. 
HaHnoll, 19-Ch. D. -294. The infant, who is a great 
grandchild, is entitled to his mother’s share when the 
division is made between the grandchildren: Baldwin 
v Rogers, 3 D. M. & G. 649 ; Latta v. Lowry, 11 O. It. 
517 ; Pe,w v. Lefferty, 16 Gr. 40S. The infant's mother 
fulfilled the requirements of the will at the time of hci 
death so her representative is entitled. I also refer to 
Wynne v. Wynne, 2 M. & G. 8 ; Lloyd v. Branton, 3 Mer. 

"> , io8; West v. rest, 4 Giff. 198; Ackers v. Phipps, 3 Cl. k

drArgument.
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McCullough, for the father of the infant, the admims- 
trator of the mother. The devise was to a certain named 
person for a definite time, and was vested : Markin v. 
Phillipson, 3 M. & K. 257 ; In re Byrne, Byrne v. Kenny,

■ 23 L. R. Ir. 200. The time to ascertain who is entitled 
was at the death of the testator: and the grandchildren 
took and their representatives: Anderson v. Bell, 
29 Gr. 452 ; In re Hake, Hannah V. Duke, 16 Ch. D. 112 ; 
Smith v. Coleman, 22 Gr. 507.

J. II. Macdonald, Q. G, for the children and grand
children. The whole will is to be considered, and the 
testator’s intention is apparent. He had both real and 
personal property and both children and grandchildren, 
only personalty goes to the children. There is nothing to 
show that his whole income was exhausted by the legacies. 
When the time of distribution arrives, all the real and
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personal property is> be divided among the grand-chil
S is to JT T,"8/0, milValit>' - referred to in the 
will, to be decided at the time of distribution As to
M &°w mt,0n, 1 the wm' 1 Cit“ **** V- Alien, U

Ma^ Err. x: ::° sti tt ,,y Mr-Win, 4th ed T s,s. i 3 ^3"°

.? “ci; xs,‘" tr d:flnition in t,,e wi" i & w

meant
arrives, the grandchildren and on,, E wh *',bUt,°n 
should get the money. The grandchildren.
2°Z 4 V'rLTrrn"■ Wi“ : v. Skerratt,

enlarging. /„ ,, Ord, Zlicti,,*,,, , Dickson, ,2 Ch B 
-, the words were stronger than here, and there ' 
nothing m the wili to throw light upon the deZ An 

luity does not extend beyond the life without express
&°HaU no F intenti0n' 800 also ,m v- “'“tey 2 J 
Ls O c in T °A Crntinge,,t ^aaiainders, 554. ' ' 

mom, y C„ in reply. A direction to pay vests imme-
472° iWh,ef<!r n”0 t0 WiUi"ms v- 5 OeG. & S
v «Zi 14 OR 7r070,'«4 Ha'398; & S<ew«*. ««VC,is'

, O. R. 707 ; Hussey v. Berkeley, 2 Eden 194 • 
Hawkins on Wills, 2nd ed., 23]. ' '
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October 25th, 1889. Eerquson, J.
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12 ÎKÎ>V *-- *••* “* 7? 1 îdeath of any of .my daLhtcrs, the annu.ty wind, she re
eved dnvino life to bB equally divided amongst hmchild- 

nntil the decease ofAy W daughter, share and share
M

alike.”
The will then proceeds :

: “ In the event of the death
(which means no doubt the same as u,,mv the death) “ ot

last surviving daughter the nnm.it,efrare 
to „easc a„d the amount qf real and personal estate m the 
hands of the executors is'to he equally divided amongst 

unichildren, provided they are not lazy, spendtlnifts 
characters, or guilty of any act ct

my

I my gri
drunkards, worthless
""'on™ "I Si”"”1 “I

'l'US'ï;,r2ïïï“.-,™s.
as the rest of my grandcluldien.

clauses of the will are notto share the same 
The remaining parts or

mn to vial to any of the contentions. .
The estate it is said, has boon fully realized, and is m 

the executors ready for distribution at such

arei
: 1

the hands of

Children of the testator, have applied to them t 
distribute the estate, and have agreed ^ong themselves 

, s]iares which each shall receive, but that by
“ ° ; ,Xi,n set up on behalf of the défendant Lawson
Cvuikshank Février (an infant under the nge of twen )- 

Ichild of the testator, to a portion of tl 
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hld/^68 °f the defendants ottfer tban this gréât grand- Judgm™t.

Thé, defendants, other than this great grandchild, claim 
that thqy are entitled to the whole estate, that being of 
tulipage, &c., and having so agreed amongst themselves 
T to the share that each should receive, their request for 
aX immediate distribution àceording to the agreement 
should be complied with, and the plaintiffs are willing to 
comply with this request if they can rightfully do so.
They therefore ask for the construction of the will, and for 
a declaration as to whether or not in any event the said 
great grandchild, the infant Lawson Cruikshank Ferrier, 
canVhave any estate, claim, or interest under the will.

The two granddaughters of the testator, children of his 
daughter Mary Lawson,

Ferguson, J.

Frances Williams and Mary 
trelissa Ferrier. In the year 1888, Mary Trelissa Ferrier 
died, leaving an only child who is the infant defendant 
Lawson Cruikshank Ferrier.

It is not contended or suggested that there is any person 
other than the defendants who can have any interest 
(1er the will. The contention was,-as to whether or not 
this infant defendant is entitled to an interest; and, if so 
what interest ? The husband of the late Mary Trelissa 
terrier, the father of the infant defendant, is made a 
party defendant, he being the personal representative of 
lus late wife and the guardian of the infant defendant. 
He makes no contention differing from that made on 
behalf of his son, the infant defendant.

The defences are of formal character, and there appe 
to be no dispute as to the facts.

For the infant defendant it was contended that he is 
entitled to two interests under the will. One being the
annuity of $60 a year, which was given to hismother. 
This is contended for on the ground that this annuïtjrwas 
one to continue until the death of the last surviving 
daughter of the testator, and that to this the infant be
came entitled through his Brother. (Counsel said that any 
interest that the husband aàl father, who is also personal 

36—VOL. xvm. 0,11.
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renresentative of the mother, may have need not be con-

not thisno matter of, or 
matter to be - 
annuity continuée after 
and the other, that is, the, other _
behalf Of the infant defendant, being ‘he ngW to paze 
nate in the distribution under the clause of the wi 
directin'' the division of the amount of the real and per
sonal estate in the hands of the execute» among* he 
grandchildren of the testator upon the death

SÆ these, the annuity of $00,1 do not

think there should be any serious doubt. This annul y is 
iven to the infant defendant’s mother. She died leaving 

him her only child. Daughters of the testator are still 
ting The question, as argued, and as it appears really 
to be” is whether the gift to the infant defendants mother 
was a gift of an annuity to cease in the event of he

1IL Which annuity will expire at the death of my last

,ialfargument was grounded upon the fact of the will 
° • * v> tLflt in ease of the death of any

r“:i£U"i»T.r iLT.id i» Bi»« »»■ -S.

yr;;sors

determined upon is, whether or
the death of the infant s mother ;) 

interest contended for
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XVIII.] WOODHILL V. LOMAS. 2S3
the wiH in this respect is that all the annuls given dial!

on the subject: IHU y. Ruttey. 2 J. & H. at p. 639. 
to his daughters are for their 
vision that in

;

Tliose
natural lives, with the pro- 

ii i 1 ,, of the death of any of them the annuity
that had been paid to her during her life should be 
divided amongst her children until the deee 
surviving daughter of the testator.

The provision in regard to the duration of the annuity
11 »n \ l,ave set forth, and the provision re

spec ,ng he duration of the annuity payable to the son of 
the testator is : which annuity is also to cease upon the 
death of my last surviving daughter.”

It seems to me a plain reading of the will to say that 
each annuity given is an annuity to continue till the death 
of the last surviving daughter of the testator, the period at 
which the executors are directed to divide the „ 
the real and personal estate, then in their hands amongst 
the grandchildren of the testator, and 1 an, of the opinion 
that this annuity, from the time of the last payment there- 
o to the mother ol the infant defendant until the death 
of the last surviving daughter of the testator, is payable 
to the proper personal representative of the mother of the 
infant defendant for the benefit of those who are, accord
ing to law, entitled to her estate, a matter, as before stated 
that I am not called upon to determine. It does not any-’ 
w icie appear, I think, that the aunuity was intended for 
maintenance or personal enjoyment only. What 
I think, is that it is a gift of so much property in the form 
o an annuity and I think the case, or the appropriate par

£. tr ^v- ^
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J-dgm-nt. of the executors amongst the grandchildren of the tototor
, -------, The words of the provision conta,nmg tins dir ct on are
„.,g„.on, d abQve Lraving out the last clause, that is the

word " provided,” and all that follows it, the d.rec ton may 
be shortly expressed in this,way Upon the death of my 
last surging daughter the amount of the real "fi*™* 
estate in the hands of my executors rs to be equally " 

The only gitt of this is 
divide. The will contains

THE ONTARIO REPORTS, 1889-
2*4

amongst my grandchildren. 
contained in this direction to 
no other gift of it.

In Hawkins on 
appears : - A bequest in the form of a d,rectum to pay or 
to pay and divide, at a future period, vests immediate y, 
the payment] be postponed for the convenience ot the 
estate, or to let in some other interest. Thus under 
bequest to trustees in trust for A. during h,s life, 
and after his death to pay and divide amongst h.s 
children, the shares of children dying in the lifetime 
0£ A are vested, and pass to their representatives,

Wilson, 16 Ves. 171 ; Leemmg v. Sher- 
4 Ha. 39b.

i
Wills, 2nd ed., at pp. 231, 232, this rule ,

1 i
:

é
J

I
t

If
o
iiciting Hallifax v.

rett 2 Ha. 14, and Packham v. Gregory,
Further: “If there is a gift to a person at twenty-one, oi 

the happening of any event, or a direction to pay and 
divide when a person attains twenty-one then the gift 

answering a particular description, it a 
himself within it, he is not entitled to 

gift in those 
or in the direction

. o
o:

on a
wbeing to persons 

party cannot bring
take the benefit of the gift. There is 

except in the direction to pay, 
to pay and divide. But if, upon the whole will, it ap- 

rtiat the future gift is only postponed to let in some 
the Court has commonly expressed 

of the estate, the same 
The inter-

ai1
lano
ti

rases
di
itpears

other interest, or, as 
it, for tM greater convenience 
reasoning has never been applied to the case, 
est is vested notwithstanding, although the enjoyment ,s 
postponed”: citing Packham v. Gregory again.

It will be observed that in the present case 
tinn is to divide “ the amount" of the real and personal 

in the hands of the executors. This seems to me 
direction “ to pay and divide.
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v' L(>WU' 11 O- R', at p. 519, the judgment, 
the Chancellor refers to and quotes the rule in Hawkins, Fcrg~j 
atp. 72, saying that it appears to be substantiated by the 
authorities : “ If real or personal estate be given to A. for 
life and after his decease to the children of B., all the 
children in existence at the testator’s death take vested 
interests, subject to be partially divested in favour of chil
dren subsequently coming into existence during the life of 
A., and referring to Hutcheson v. Jones, 2 Madd. at p. 129, 
says, "The Court has arrived at this rule of construction’ 
impelled by the operation, of two principles; one in favour 
o the early vesting of estates ; and the other in favour of 
including all who come being before the period of division.”

1 he author says the rule applies or extends to gifts to 
grandchildren, issue, brothers, &c. : citing Baldwin v 
Rogers, 3 D. M. & G. 649.

A large number of cases were referred to by counsel 
the argument, and I have examined those with as much 
care as the time at my command permits, and I am of 
opinion that the interest taken by the mother of the 
infant détendant, under the direction to divide the amount 
of the real and personal estate amongst the grandchildren 
of the testator, if at present no effect be given to the word 
“ l,rovlded ” and those following it in this direction, was 
a vested and not a contingent interest. It does not appear 
what estate the testator had. It does appear that he gave the 
annuities before referred to, making in all a comparatively 
large annual sum to be paid, until the period of distribu
tion, under the direction to divide amongst the grandchil
dren ; and looking at the whole will it seems to me that 
it sufficiently appears that the gift is not postponed by 
reason of anything personal to those to whom it is made, 
but in order that the annuities given might be paid i e • 
to let in this interest, and for the greater convenience of 
the estate. I think the enjoyment only is postponed 

Then in regard to the words : “ Provided they are not 
lazy, spendthrifts, drunkards, worthless characters or 
guilty of any act of immorality.”

285
, In the case of Lutta
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I cannot accede to the argument that these constitute a 
condition in the nature of a condition precedent. They 
constitute at most, I think, a condition in the nature of a 
condition subsequent to be set up, if not fulfilled, against 
the payment of a share, a condition, the non-fulfilment of 
which would probably cause or operate as a divesting of 
the share of any grandchild so in default. There is no 

of the opinion that these words do

Judgment. 

Ferguson, J.

“ gift over,” and I am 
/ not prevent the vesting of the interests, as being matter of 

description to be answered by the person to receive shares 
of the gift, as was contended. This is not, I think, such a 
condition as is referred to in Monkhouse v. Holme, 1 B. C. 
C. 298, and Leemvng v. Sherratt, 2 Ha. 14.

This gift is, I think, to a class, and I think it is vested, 
but was capable of being divested as to one or more of the 
class by reason of these words employed by the testator.

J

S

Then assuming the interest to have vested in the infant 
defendant’s mother, her representatives became entitled to 
it upon her death, it not appearing that there was any 

for /divesting it, and in this way it belongs to the 
father of the infant defendant as personal representative 
of the mother for the benefit of those entitled to it. The 
infant defendant is the only child, and I need not deter
mine any matter between him and his father.

Being of this opinion, it is not needful or necessary that 
I should consider the argument presented, going to show 
that the great grandchildren might be included in the 
meaning of the word “ grandchildren ” used by the testator-

It was said by counsel that the conclusion would or 
might have the‘effect of “ tying up” the estate for a long 
period. The distribution, however, may, notwithstanding, 
be at the death, of the last surviving daughter of the testa
tor, the very period mentioned in the will, and contem
plated by the testator.

The foregoing embraces all that I am asked to decide, so 
far as I can perceive.

The costs will be out of the estate, and the executor’s 
costs will be “ trustees’ costs.”
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y [CHANCERY DIVISION.] 

Albrecht v. Burkholder.st
of

Slander—Lato of Slander—Amendment Art, I889r-52 Vic. ch. 1A (O ) — 
n ords applicable to clans of two—Right of action.of

"iTjS™. woriSwere circumstances as thathey *?• ?':ken dij not kno”' •» wwch «t « oh», 
zr iV^L 1,er.8, ns they were intended to be applied, 

it wnn rf mther offth®itwo membera of the class was entitled to sue, but 
it was necessary for her to prove that the words were untrue of the 
other member, otherwise she could not recover.

do
of

0. This \yis an action .for slander, brought under the Law 
of Slander Amendment Act, 1889, 52 Vic. ch. 14, (0.), 
under the circumstances fully set out in the judgment of 
Street, J., before whom the action was tried, at Hamilton, 
on October 3rd and 4th, 1889.

Statement.

id,
he

mt
F. Mackelcan, Q. 0., for the plaintiff.
B. B. Osler, Q. C., for the defendant.

October 19th, 1889.* Street, J. :

This was an action of slander, brought under the pro
visions of the Law of Slander Amendment Act, 1889, and 
was tried before me at Hamilton on 3rd and 4th October, 
1889. No special damage was laid or proved, and counsel 
agreed after all the evidence had been taken, that I should 
dispose of the questions raised without a jury.

The plaintiff is an unmarried daughter of Ferdinand 
Albrecht, and the statement of claim as amended states 
that the defendant after March 23rd, 1889, falsely and mali
ciously spoke and published of her the words following, 
that is to say : “ He, the defendant, had heard that Charlie 
Brayley had got one of the Albrecht girls (meaning the 
plaintiff) in trouble,” meaning thereby that he had°got 
the plaintiff in the family way, and that the plaintiff had 
committed fornication with the. said Brayley, “ but that 
he (the defendant) did not know how much truth there

to

»y
;he
ive
'he

!iiier-
1

bat *

ow
Ithe

tor-
or i

ong
mg,
ita-

i
i

>, so

,or’s

B.

Ê



• •cr"'
[VOL.THE ONTARIO REPORTS, 1889.

The defendant denied the allegation, and
21

uilgmeut. was in it.”
issue was joined.

The evidence shewed that the plaintiff 
family of four daughters of Ferdinand Albrecht, all of 
whom were unmarried, the plaintif! and her sister Louisa 

the only ones to whom the words could 
apply, as the other two were mere children.

The plaintiff had received some marked and public 
attentions from Charles Brayley : her sister Louisa knew 

been out with him : both tlie-plaintm 
and her sister swore that upon the slafidéTheing repeated 
to them they both came to the conclusion that the plaintiff 
was the one to whom the slander was intended to apply.

The words charged, or rather words equivalent to them 
hut used in the first person, were spoken about June 11th

but he and

Street, J. was one of a

Albrecht were

him, but had never

by defendant to Jacob Braemer when no one 
the defendant were present- Braemer knew Albrecht and 
Brayley, but not any of Albrecht’s daughters. He was not 
asked and did not state whether he knew of Charles 
Brayley’s attentions to the plaintiff nor whether he under
stood the statement as applying to her. Afterwards defen
dant met Braemer and Brayley together : Braemer asked 
defendant to tell Brayley what it was that he had told 

the former occasion, whereupon defendantBraemer on
repeated what he had said on the former occasion, and 
gave his authority for it, whereupon Brayley said “ that 
he would make somebody sweat for that, and that there

was notwas nothing the matter with the girl.” Brayley 
called as a witness. These two occasions were the only 

used. A witness namedtwo upon w’hich the words 
Crockett had heard the rumor, and thought it must apply 
to the plaintiff because he had heard “ that Brayley had 
being trying to court this girl.” This witness had not 
heard the rumor from the defendant. This was practically 
the whole evidence, and upon it the defendant’s counsel 
argued that there should be judgment in his favour upon 
the ground that the slander had not beeh shewn to have 
been uttered with regard to the plaintiff, and that the

not
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:r:iowr.:,tpirf: that thu ^ ^sufficiently identified and could not be identified by an st~. 
innuendo. On the part of tbe plaintif) it was urged 0,at ' '
or nltTh °f bT Proveri' and whether proved 
or not the ac ,on might be maintained by either or both of 
Ot the elder daughters of Mr. Albrecht.

If the plaintiff's right to succeed liere is to depend upon
nrovcdeSrTt l 6ther °1' n0t the.innuendo had been 
proved I think she must fail. The words used did not in
themselves ascertain her as being the person intended and 
of AlbL J^ffy,her asbeinS the particular daughter
stance h " 6 t0' eVide,,Ce of extraneous circum
stances became necessary. I think the evidence of her
relations with Brayley was proper to be received as part 
of the inducement explaining the innuendo, and that 
jury would have been fully justified in finding that any
wouldl tannH tnd,erand knowingthe circumstances 
would naturally apply the slander
the sole

d

if

d

I\ic
v

d
iff
y-

sh
id
id
ot

to the plaintiff: But 
person who heard the slander uttered was not 

acquainted with these circumstances, and was for that 
reason unable to apply them to the defendant's words 
Xhe rule seems to be settled that the meaning naturally 
conveyed to the hearers of the words uttered, and not 
necessarily the meaning intended by the person who 
utters them is the meaning which is to be attributed to 
hem by the jury. So that if the person who hears them

» not aware when he hears of thep, of the circumstances 
which give to the torils used-the point and application 
alleged by the innuendo, it is as if those circumstances
ÎPpnCaseT«. Plt,d ^ °0Untie8 BaUk V' Hnl»- 7

I think, therefore, that the

I

:ed
dd '

I
nd

ily

5ii.v

proved and that the words must be read for the purposes 
of this action as if no innuendo at all had been alleged by 
which the words were made specially applicable to the 
plaintiff. The plaintiff, however, contends 
entitled to maintain the action without 
that nature :

■

dly

that she is
... , , any innuendo of
that when the defendant imputed unchastity 
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!
of Mr. Albrecht’s daughters, without specifying the 

whom he alluded, either one of them
Judgment, to one 
street, .1. particular one to

might treat the words as aimed at herself, and bring an
action. , ,

In the old case of Harrison v. Thnrnborough, 10 Mod. 
190, to which I was referred, it is laid down that if the 

“ A. or D.cdid ” &c., either A. or D. might 
brinrr the action. In the still older case 
Cooper, Carter's Rep. p. 55, it is said by Bridgman, O. J 
that if J. S. is killed, and one saith A. or B. killed him, A.
may have an action and so may B. On the other hand,
in Sir John Bourns Case cited Oro. Eliz., 497, when a party 
in a cause said to three men who had just given evidence 
againsi him, " one of you three men is perjured,” it was 
held that no action Would lie: and in James v. Ruthclc, 
4 Rep. 17, when the defendant said to a master, “ One of 
thy servants hath robbed me,” it was held that in the 

one could sue, for it is 
slandered.

words were
of Falkner v.

F absence of special circumstances 
not apparent who is the person

Ill Harrison v. Thornborough, supra, and Falkner v. 
Cooper supra, the words which I have quoted appear to 
have been interpreted as if the person uttering them had 
said “ If A. did not, B. did,” &c„ " and if B. did not, then 
A did,” &c., because it was said in each case that A. m 
bringing his’ action must allege (and of course prove) that 
B. did not do what was charged. .

I think that an action should be maintainable for such 
a slander, and that the law would be defective if I 
compelled to hold otherwise. Su ppose the defendant here 
had announced from a public platform or had published 
a printed statement to the same effect as the words he has 
uttered, it would he plainly wrong if his words were 
wholly untrue, that he should be allowed to goUnpumslied 
because he had taken care not to specify the particular 

whom he referred, of the two to whom 
able to shew that his

no

1
i

?
-r«

young woman to 
his words might refer. If he

true he might in an action brought by either 
sister allege that as to a particular one of them his words

were
words were
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were true : this would come as an answer to the allegation Judgment, 

the part of the plaintiff stated as being necessary in 
Harrison v. Tkornborough, supra, s,nd Fallmerv. Comer 
supra, that neither of the 
the offence charged.

It appears to me, therefore, as the result of the 
and as being reasonable, that where the 
plained of is, that A. or B. committed

on
Street, J.

persons named had committed

cases 
statement com-

. an offence adding
expressions from which a jury may determine that the 
hearers of the words when uttered would understand them 
as applicable solely to either A. or B. then, the person to 
whom they appear so applicable may bring the action 
alleging himself to be the person «tended : but that when 
not ling is added to make the expression applicable 
specially to either A. or B„ then 4. and B. may each bring 
an action, but each must allege in his action that the other 
did not commit the offence and, of course, that the words 
were spoken falsely as to himself. A difficulty in the 
way of the latter part of this principle is, to say what 
its limits. Its application where one of two or three 
persons is referred to is easy enough. For instance, to say 
that one of the doctors in'A., where there are only two 
doctors, is an abortionist, might well be an injury to both : 
but to say that one of the doctors in B., where there 
100 doctors, is an abortionist, would not be 
injury to all. The difficulty would, however, not be a prac
tical one, for it would be controlled by that principle laid 
down in the cases which requires the guilt of all the other 
members of the class to be

are

an appreciable

negatived before the plaintiff 
can recover even nominal damages. The labour and 
expense of doing this in a case where no real damage has 
been mfhcted or could be recovered would probably be 
sufficient to deter the bringing of actions by one of a large 
class referred to in this way when the slander is not 
pointed at any particular member. The old cases which 
say on the one hand that where the words are “ A. or B. 
did &c., an action may be maintained by A. and also by 
B, ; and on the other hand that when the words are " one
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Judgment, of thy servants hath robbed me,” to a man having several 
, servants, no action will lie, do not point out the exact line 

intended to be drawn between the questions which they 
The construction to be put uponrespectively decide, 

slanderous words now is not governed by the same princi
ples as at the time when these older cases were decided. 
Then the words were always construed most favourably 
t,o the defendant : now the question is, Whether the pers 
who heard them might naturally apply them to the plain- 

See the remarks upon the old cases in LeFanu v.
Fa'i
thi

tiff th<
th<Malcobnson, 1 H. L. C. 668. . ,.

The plaintiff in the present action has, I think, tailed in 
shewing, as I have said, that the person who heard the words 
uttered could have applied them to her individually, and 
she has not alleged or proved what I think is essential 
when she sues simply as. one of a class who have been 
slandered, that the other member of the class is not guilty, 
and therefore, lam of opinion that upon the record and 
evidence as it stands she must fail. Had the case been 
tried before me from the beginning without a jury I should 
hg.ve given the plaintiff leave to produce further evidence 
upon this point, and to amend her pleadings : but the con- 
sent given to my disposing of the matter without a jury 
was only given after the evidence had been completed.

that I should dispose of it upon the evidence

*°g

Stmt),
of t

A'

Sept
Tl

in tb 
defei 
blocl 
situa 
au til) 
agini 
upon 
defer

Bank 
same 
tract( 
large 
1888- 

Bank 
from 
what 
all thi 
of the 
plaint

which hadvbeen given, and 1 cannot go beyond this consent
by taking further evidence.

I mpst therefore dismiss the action, but 1 do so without 
cosfc, because the defendant has succeeded upon a point 
which/is higiily technical, because he was wrong in talking 
so lightly of the character of these young women, and 
because he made no attempt at undoing any wrong that 
he had done, but on the contrary insisted when examined 
that he had a perfect right to make use of the tvords 
which he had used.

Action dismissed without costs.

A. H. F. L.
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Smith v. Baechler.

Damagm-Meamn of-Convenim of log,-Knowledge.
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Action tried before Street, 3., at Stratford 

September, 1889, without a jury.
The plaintiff was the owner of certain 

in the township of Elma, in the 
defendant was the owner of a 
block of land 
situate, and within

on 20th

timbered lands ti 
county of Perth. The 

mill upon the 
as that in which the plaintiff’s lands

a mile of the plaintiff’s lands. In the 
autumn of 1888 the defendant applied to the agent man
aging the plaintiff’s lands asking to purchase the timber 
upon them, but the agent declined to sell and warned the 
defendant not to trespass or cut any timber upon them.
A man named Hyles had obtained from the Merchants 
Hank the right to cut timber upon a lot of theirs in the 

block and adjoining the plaintiff’s land. Hyle 
tracted to sell and deliver to the defendant at his mill a 

°f l0gS’ and did 80 during the winter of 
«8-9. Some of these logs came from the Merchants 

Hank property, but a very .large number of them 
from the plaintiff’s land. The plaintiff’s agent, learning 
what was being done, went to the defendant's mill, where 
a 1 the logs cut upon both lots were lying, and demanded 
0 the defendant the logs which had been cut upon the 
plaintiff s land. The defendant, however, insisted that he

Statement.
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had bought them and was entitled to them, and proceed 
to saw them into lumber. The plaintiffbrought this actaon 
against ««.defendant for converting the logs. The defen
dant denied taking the plaintiff's property, and

294

log:Statement.

denied
inq

any demand upon him. doi)

. Mabee, for the plaintiff, cited upon the question of 
damages France v. Gaudet, L. R. 6 Q. B. 199.

Q.C., for the defendant, referred to Stwnson
I

Garrow,
Block, 11 O. R. 90. the

mi
a di

October 19,1889. Street, J.

hove, and the evidence as to[After stating the facts _
the quantity of logs belonging to the plaintiff]

The plaintiff is clearly entitled to recover damages from 
the defendant: the only question is, as to whether the 
damages should he calculated upon the value of the timber 
standing in the bush or/elivered in the mill yard.

1 think the defendant must be taken to have-known,
under the circumstances, that he was buying logs which
were being taken from the plaintiff's land, or if he did no 
actually know it, that he must have strongly suspected 
it and wilfully abstained from inquiry.

’ it must be remembered that the defendant has been in 
milling business for some fifteen or sixteen years in 

this spot. The bulk of the logs he bought from Hyles 
were cut in the centre of the plaintiff’s land, where there 
could be no question of a mistaken boundary ; the men 
who were cutting the logs were boarding at defendant’s 
saw mill, and came home from their work to midday din
ner every day, and to supper and sleep at night ; the logs 
were drawn along a road through the woods, hardly a mile 
in length, leading from the plaintiff’s land into defendant’s 
mill yard ; the defendant’s sons were his agents to receive 
aSid measure the logs, and one of them is shewn to have

appl

f

saw

been present upon one occasion when Hyles’s men 
cutting logs in the very middle of one of the plaintiff s lots,

were

ft

* i
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t0'aV7fU:,nC<! t0 the SaW mU1 With a load Of these Judgment. 

Ogs The defendant says that he was never in the woods St~l 
that winter ; that he never asked where the logs came from ■ 
and that he did not think, it was his business to make 
inquiries. Under these circumstances, I think it is not 
doing In,,, an injustice to assume him to have either had 
actual knowledge ot the robbery which was being daily 
committed, or to have wilfully shut his eyes to it.

I think this is a case in which .the defendant should be 
charged the value of the logs as they were in his yard at 
the time the plaintiff served the demand on him, without 
any deduction for the cost of cutting and hauling th 

t ie defendant had been an innocent purchaser of them 
different rule might, in my opinion, have been' properly 

applied. See Hilton v. Woods, L. R. 4 Eq. 432, and the 
cases there cited.

SMITH V. BAECHLEH. 295
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Lawless v. Chamberlain et al.

Oio. II. ch. SS, mc. 11.
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THIS was an action brought by Sydney Cusack Lawless, 
an infant, by John Patrick Lawless, his father and next 
friend, against Maud Chamberlain* and Richard Chamber
lain, to set aside as void a marriage between the plaintiff 
and’the defendant Maud Chamberlain, also an infant, on 
the ground that it was brought about by intimidation and 
threats, and that although a license was issued, the plaintiff 
was a minor and had not obtained his father's consent.

tried at Ottawa, on October 20th, 1889

Statement.

Ni

if
sfct

ju
alThe action was 

before Boyd, C.

The evidence is fully set out in the judgment.

Gemmill and Chrysler, for the plaintiff. Consent is of 
the essence ole. valid marriage. The parties must be free

♦The action was brought against her in her maiden name, but the state
ment of defence filed on her behalf by the Official Guardian he
,, Maud Lawless, “ improperly called Maud Chamberlam in the style

cause.”—Rbp.

SU

ce
ca
co
cai

1t

* f



XVIII.]

agents. The evidence here shews that the plaintiff was in Argument, 

fear of his life : Scotty. Sebright, 12 P. 1). 21 ; Hammick’s 
Law of Marriage, 2nd ed., p. 48 ; Bishop on Marriage and 
Divorce, Cth ed., pars. 210-212. The plaintiff is an infant 
and the consent of a parent was necessary, and if not 
obtained, as was the fact here, the marriage is void : 2G 
Geo. II. ch. 33, sec. 11 ; Regina v. Roblin, 21 O. C. R. 352 
Hodgins v. McNeil,9 Gr. 305.

McCarthy, Q. C., and F. W. Harcourt for the infant 
defendant. The Court has no jurisdiction to entertain 
this action : 4. Geo. IV., ch. 76 ; Warter v. Yorlce, 19 Ves.
451 ; Shelford’s Law of Marriage and Divorce, 468, 469; 
Templeton v. Tyree, 2 P & M. 420. The want of 
of the parent does not render the marriage even voidable.
Ihe evidence does not shew sufficient duress or threats 
to compel the plaintiff to go through the ceremony against 
his will. Fear is defined in Co. Litt. 253 6., Blake v.
Barnard, 9 0. & P 626 ; Hammick, 48 ; Roblin v. Roblin 
28 Gr. 439.

Oemmill, in reply, referred to O. J. A. secs. 20 and 21.

LAWLESS V. CHAMBERLAIN. 297>L.
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November 27, 1889. Boyd, Ç. :—

ihe plaintiff s statement of claim discloses a case which 
if proved would warrant judicial interference, and is, as 
stated, within the jurisdiction of this Court.

To dissolve a marriage once validly solemnized is not of 
judicial but of legislative competence : whereas if the 
alleged marriage has been procured by fraud or duress in 
such wise that it is void ab initio, judgment of nullity I 
may be given by the Court.

The present action rests on the invalidity of the pro
ceedings because of the want of consent : the plaintiff’ 
case being that he was not a free agent. Consensus, 
concubitus, facit nuptias is a maxim of all law — civil, 
canonical, and common ; recognized by all Courts on suit
able occasion.

Under the English system matters pertaining to marriage, 
38—VOL. XVIII. o. R.
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arising directly between the very parties, were relegated to 
Ecclesiastical Courts at the time ot our adoption o

English law. But in litigation touching property and civil
rights, when the question of marriage or no marriage arose, 
collaterally or indirectly, there was at that time power to 
deal therewith in Courts other than Ecclesiastical: Bets- 
worth v. Betsworth, Sty. B. 10. . , .,

When a marriage correct in form, is ascertained to 
de jure, by reason of the absence of some preliminary essen- 

3 the action of the Court does not annul, but declares 
that the marriage is and was from the first null and voi . 
There is jurisdiction to grant this measure and manner ot 
relief now vested in the Superior Courts of Ontario.
Court is now empowered by Revised Statutes of Ontario 
ch 44 sec. 52, sub-sec. 5 to make declaratory judgments, 

bodying binding declarations of right, whether any con- 
luential relief is or could be claimed or not. The Gouit 

may now, therefore, do Ver directum what it could always 
have done per obliquum. The essence of the ecclesiastical 
jurisdiction in this class of cases was merely declaratory .

Ricketts, 1 Hagg. Con. R. 214; fl ", ' 
after due m- 

n is now conferred

THE ONTARIO REPORTS, 1889-298

Judgment. 

Boyd, C. the

tial,

The

SCI |

Bowzer v.
B------n,\Spinks at p. 250, (i.e., of course
vestigationyand this formal jurisdictio
upon the Provincial Courts.

Apart from this the inherent jurisdictio 
of Chancery extends to all cases of fraud and to cases in 
which there was no adequate remedy at law : R. b. U. c . 
44 secs 21 and 23. It may be said that these section 
are to be measured by the jurisdiction of the _ Enghsh 
Chancery in 1837. It is true that the jurisdiction now 
invoked, was not then exercised by Courts of ' Equi Ï >» 
England, yet it would be difficult to shew that such a 
power was not possessed, though held in abeyance, on 
account of the special trihunakior matrimonial

The ancient jurisdiction of Chancery was exercised in this 
direction : TothiU, Rep. 61, and particularly so during 
the Protectorate, when “ Courts Christian, m e 
cal sense, ceased to be : Anon. 2 Showers R. 283, (Case 269.)

n of the Court

causes.

A i

®
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The partiiiulav questi°n of jurisdiction now in hand has ,udglII„„t

whose names are sufficient commendation, of the worth of 
then-judgments First, by Chancellor Kent in Wightmm

J™" Ch' K 343 (1820) : ncxt> by Chan
cellor Sanford in Ferlât v. Oojon, 1 Hopk. Ch. 541 (1825),
(a decs,on re-affirmed by him after a second consideration in 
Burtts v. Bnrtis, ib„ G28); and again by Chancellor 
worth in Perry v. Perry, 2 Paige Oh. R. 501 (1831) This 
hast emment jurist held that that part of the Common Law 
of England Wh.ch renders a marriage absolutely void, when 
e, her of the parties had not the legal capacity to contract 
matrimony, or where there was in fact no legal consent by 
one of two parties, the same having been obtained by fo 
or fraud and never afterwards voluntarily acquiesced in,
and f °“bted,ly brought to this country by our ancestors, 
and formed part of the common law of the colony.

In such cases, he goes on to observe, for all the sub- 
stantial purposes of justice, the Courts of Common Law 
and of Equity in England, had 
with the Ecclesiastical Courts. Although the other 
Courts yielded to the "Courts Christian" the exclusive 
jurisdiction to declare the nullity of the marriage by a 
d,rect proceeding between the parties, it was rather on 
the ground of convenience than from a want of power 
in the Court of Chancery to grant similar relief to 
parties, (p. 504).

To the like effect Sanford, Q, in I Hopk. pp. 560, 561 :
The jurisdiction of equity in cases of fraudulent cou

rants seems sufficiently comprehensive to include the 
contract of marriage; and though this may be a new 
application of the power of this Court, I do not perceive 
that it is an extension of its jurisdiction."
proof™ tHe ™eritS h°WeVer’the Plaintiff’s case fails in the

In a book of much repute the 
stated : “ Matrimony contracted in
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Judgment, or impression of fear, is null and void ipso jure.

7 that is, such a fear as may reasonably happen to a man or 
y ’ woman of good courage, constancy, and resolution, and 

such as involves some danger of death, or else of some 
bodily torment and distress:” Poynter on Marriage and 

Divorce, 2nd ed., 138.
modern author, it is thus expressed: iheIn a more

general rule is, that such amount of force as might natur- 
ally serve to overcome one’s free volition and inspire 
terror, will render the marriage null :” Schouler’s Domestic 
Relations, 4th ed., pars. 23, 27, p. 39.

In the last English decision on 
reflects upon the former statement, saying : 
from natural weakness of intellect or from fear-whether 
reasonably entertained or not-either party is actually in 
a state of mental incompetence to resist pressure lmpro- 
nerly brought to bear, there is no more consent than in 
the case of a person of stronger intellect and more robust 
courage yielding to a more serious danger : Ml v. 
Sebright, 12 P. D. at p. 24, (1886.)

Apart from definition, each 
its own facts and circumstances.

Mr. Justice Butt also alludes to the great
which should be exercised in dealing with

This is

this head of law, Butt, J.,
“ Whenever

must be dealt with uponcase

care and cir

cumspection
questions affecting the validity of marriage, 
emphatically so as regards the character and quality of the 
evidence. The rule has long been recognized in cases ot 
annulling marriage that nothing short of the most clear 
and convincing testimony will justify the interposition o 
the Court. One of the ordinances m the Ecclesiastical 
Constitution of 1597, is in these words: “Forasmuch as 
matrimonial causes have always beenreputedthe weightiest, 
and therefore require the greatest caution when they 

to be handled and debated in judgment, especially in 
causes wherein matrimony is required to be dissolved, or 
annulled, we strictly charge and enjoin that in all pro
ceedings in divorce, and nullities of marriage, good cir
cumspection and advice be used, and that the truth may,

< *
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as far as possible, be sifted out by the depositions of 
witnesses and other lawful proofs; and that credit be 
not given to the sole confessions of the parties themselves, 

owsoever taken upon oath, either within or without the 
-ourt : Macqueen’s Law of Husband and Wife, 3rd ed.

LAWLESS V. CHAMBERLAIN. 301

•J udgment. 

Boyd, C.

p. 159.
The father of the defendant, by whom the threats were 

first and chiefly alleged to be made, has died, pending the 
action, and no evidence from him has been obtained.

1 he plaintiff, being examined at the trial, said in his evi
dence in chief : "I received a letter from the defendant 
the night before th, marriage. It is torn up. I got a rrn 
and drove up from Hull to Aylmer (seven miles), and got 
there at 8.30 p.m. f. sat down with her, and her father 
came in. He asked me what I was going to <lo. I said I 
was going to go hbme. He held out a pistol, and said 

No you are not.' One of the Ritchies (Samuel, uncle 
oi the defendant), came in and quieted him, and stopped 
his threatening. They sat down and waited for another 
Kitclne to come in. The second Ritchie (Thomas), asked 
• What are you going to do?’ He said : ‘You must 
either marry the girl, or you wont leave the house alive. 
1H give you three minutes to make up your mind ’ The 
father was very angry, and seemed under the influence of 
liquor. And he said, ‘ I’ll blow 
believed he was going to shoot me. They sent for a 
minister, Mr. Cunningham (English Church), who lives 
m Aylmer. He came to the house, and took out forms 
of license, and

your brains out.’ I

&°ing to perform the marriage. 
I said I yas under age, and had not my father’s consent, 
and it was at the head of a revolver. The clergy
man said it was best to go and consult another minister. 
After debating a while, they got another minister, Mr. 
Service, and he advised Chamberlain not to go on with the 
marnage, I said there was no love in it; it was force. 
The father said, if the marriage did not proceed he would 
have satisfaction. He

was

gave me the impression that he 
The ministers left there pretty late..meant what he said.
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Judgment. Mr. Cunningham said he did not like to go on with the 
marriage, because it would not be legal. Ritchie and the 

0> ' father decided to go to town (Ottawa), to get marrie .
This was about four o'clock in the morning I drove with 

of the Ritchies to«bwn. He drove to Miss Yielding s, 
to get a certificate-she grants licenses. I had no discus
sion with Ritchie about a marriage license. Yielding w 
not awake at first. We drove around for a while, and 
went back when she was up. She handed the license to 

Ritchie and I went out and went round and met the 
uirl and her father. Before this we drove to Marks s, a 
minister and doctor, and asked him H we °ould h<dd a 

hour’s time. We arranged it, and then we 
After this I drove 

of the

THE ONTARIO REPORTS, 1889-302

one

marriage in an
drove to Marks’s, andfgot married.

and went to my office, and saw no more
married between o and baway

defendant till to-day. I was
“'"inZms'exalTnation, he said : " I had connection with 

defendant about a month and a half after I first saw her. 
She told me she was in the family way, about three months 

* After the Ritçlnes came into 
minister. I said I 

I said I 
I only had

nC—before the marriage.
the house, they decided to send for a 
could not say anything against being married, 
would prefer to live, and to send for one. 
three minutes. I thought I would try and stop it when 
the minister came. I had my wits about me, just as much 
as 1 have them now. It was about an hour and half before 
the minister came, and about an hour in talk before Ritchie 
went for the minister. Mr. Cunningham came about 
half-past ten. I think I was smoking a cigarette when 
Mr Cunningham came in. It may have been discussed 
that I had seduced her, and that she was pregnant. I 
don't think I said 'let it sliver.' I might have used the 
expression. If I said this, it would be after Mr. Cunning
ham said the marriage would not be legal. I meant by i 
to let the ceremony go on. I still had my wits about me.
I thought the ceremony might be performed in the hopes 
that I would annul it afterwards. » * When Mr. Service

* 
■

sH
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came he advised not to many as it would not turn out Judgment.

Boyd, (J.happily. 1 he father said, if it does not go on I will have 
satisfaction. I was seriously alarmed, though I probably 
did not shew it. Mr. Cunningham said it was the best 
thing to go to town—to go to a clergyman that did not 
know me. I acquiesced in this arrangement. Preparations 
were made to go town, and we waited for abouta couple of 
hours till it got light enough. I lay down on a sofa, but 
did not sleep. One of the Ritchies stayed there all the 
time: we talked in an

V

if
1
o

apparently friendly way together. 
I got in the rig I had brought up, and drove from Ayl 
to Ottawa, ihomas Ritchie was with me1—I was pretty 
sleepy, and did not talk much. It was spoken of in the 
room that we should get a license. Mr. Cunningham had 
asked for a license ; he had agreed to go forward with the 
marriage, after the Methodist minister (Service) went away. 
Ritchie went ofl to get a iicen.se, and returned saying he 
could not get one—that they would not give him 
The father the#! said, better go to Ottawa and get one, and 
Cunningham agreed. Ritchie did not know the street 
where Miss Yielding lived, but 1 did—I drove there. 
Blinds were drawn at first when we went there ; we drove 
back ; I got out and rang the bell. We passed through Hull 
coming, and passed my father’s house : I did not stop because 
I did not know but he might have a revolver. I have plenty 
of friends in Hull. Miss Yielding came down stairs and 
opened the door—both of us went in, I told her I wanted 
to get a license. She got the paper and said : ' Is this a run
away marriage ?’ She said ‘ are you a Wright Lawless ?’ I 
said, ‘ No.’ First she asked my name, and I gave it as 
S. C. Lawless. She asked me the age and where I lived. 
I said ‘Twenty-two.’ Chamberlain suggested I should 
say this, if any difficulty arose as to age. Ritchie said I 
was to do this at Aylmer, and I agreed to do so. She asked 
me the name of the girl and age. I answered. I think 
Ritchie answered these questions. She asked who was to 
marry ? I said the Rev. Mr. Moore or Marks. Ritchie 
had suggested this, too. I said the girl was about twenty
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judgment, and "Ritchie said she was twenty-one, but that it did
matter for she had her. father’s consent. The reason for 
marrying in Ottawa and not in Hull was in the affidavit, 
■ for convenience and not to avoid publicity.’ I made the 

' defendant and I were desirous

Boyd, C.

affidavit produced ; that , , - _
of entering into marriage.’ I swore this through ea 
[jurat is 1st August, 1889], I did not appeal to Miss
Yielding for protection. * * I got the license and put
it in my pocket. * * I han^d the license to Dr. Marks.
He asked my age I said twenty-two, and my father s name, 
and where I lived. I paid little attention to what he

I

i
i

asked."
The plaintiff’s father 

plaintiff was born in Ontario on 20th January, 1' 
that he was not consulted about his son’s marriage,

next called, and
(

f

not consent to it.
Rev Mr Cunningham was the next witness.

Ritchie came for meat half-past ten at night Lawless 
chair with his hat on, and smoking 

attention to me, nor I to him.
minor without the

d“ Thomas
t
t:

in the house on a 
cigarette. „ He paid no 

Afterwards he said, ' Can you many a 
consent of his parents? I have been brought to this at 
the point of a pistol. I don’t acknowledge being father of 

iU ’ I said to Thomas Ritchie, it is a matter for the 
Sorities, instead of having him married. The father 

I said, ‘ I can t. 
else will.’ I

t'
h
si
il
E

the chi n
legal a t
said ‘ proceed with the ceremony.
Chamberlain said, ‘ If you don’t, some one 
said, ' 1 doubt it.”' Thomas Ritchie .and I then went for 
Mr Service, and after he came down with us I asked the 
plaintiff about it, and he said, ‘ I am quite willing now ; let 

He. acknowledged being the father of the child, 
with the license ’ [I issue marriage licenses]

c<
Si

L
tl
n<
te

it sliver.’
He said, ‘ go on 
. and m take an affidavit.’ I said, ‘the man who marnes
without the sanction of his parents, will take an action 
against me.’ He .said ' I’ll take an affidavit I won t. He 
slid his ‘ father would never give his consent,’but ‘you can go 
ahead.’ I said I would not take the double responsibility 
of issuing a license, and also marrying. Plaintiff said

Pi
th
lii
rii

y(
ne

* f
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‘ when Sims comes1 [the person who was expected to issue Judgment, 
the license in question] ' what will I say about my age ? f 
I said, ‘ tell him the truth.’

ot
or Boyd, C.

[Sims having refused to a<ct] 
said ‘ the only way is to go to Ottawa.’ ”

Cross-emmined—'"Thomas Ritchie said something to / 
young Lawless about being the father of the child, and 
about forcing or getting him to marry, and plaintiff said,
‘ You’d just act the same if you were in the same position.’ 
The father wanted the marriage to go on, and I explained 
it would not be legal, because he was a minor, aml liad not 
the consent of his. father. I proposed to go to the Methodist 
minister to get light on
minority. This was because Chamberlain said ‘If Mr. 
Cunningham won’t, some other minister will.’
Service came up with us, I then asked Lawless if he 
willing to proceed. He said, ‘ Yes, I’m willing.’ I 
dered at the change. I asked him if he admitted being 
the father of the child. He said, ‘ Yes, I’ll admit

it, I
he

ar
'

ks.

ne,
he

marrying him on account of his

When

;won-

mthing’ ; he said he was in a hurry, ‘ let it sliver’ he wanted 
to get through with the ceremony, as I understood, to get 
home. I said he had not got an)' older, and that he 
still a minor. I said he must know that the ceremony 
illegal if I married him without the consent of the parent. 
He had no objections to make that 
not goon; he removed all the difficulties as far as he 
could. Thomas Ritchie then suggested going to town, and 
said, ■ let the young man take it on his own responsibility.’ 
Lawless said nothing, except that he was satisfied to do 
this. The young man did not appear to be afraid ; he did 
not appear to be going into it willingly ; he made a pro
test at first ; he made no appeal afterwards.”

Dr. Marks was the last material witness called for the 
plaintiff. He said: “I am a superannuated minister of 
the Dominion Methodist Church. * * I was handed a 
license by the plaintiff, and married them according to the 
ritual of thé Church. When I asked the question, ' Will 
you have this woman ? ’ he answered, ‘ I will.’ And to thé 
next question he said, ‘ I do.’ Then they joined hands as 

39—VOL. XVIII. O.R.
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daI directed them, and with my hands on theirs I pronounced

and wife. I had not 
not a voluntary

Judgment
a blessing, and declared them 
the slightest suspicion that the
and willing party.” , . ,

For the defence was called, Thomas Ritchie. In su - 
stance he said : “ I reached Chamberlain's about 9 o clock 
of night of last of July. I saw the young man, and asked 
him if he was satisfied to get married. He said he sup
posed he was-he supposed he had to. Then I went for a 
minister. The father had something m his hand a 
revolver, I suppose. When the minister came, the plamtitt 
said that he was not of age, that he was not the father ot 
the child, and that he had been forced into it at the point 
of a pistol! I remarked openly, that the girl would be 
better not tied to him, and I still think so. The young 
man afterwards seemed to waver and be willing. When 
Mr Cunningham and Mr. Service came together, he had 
changed his mind and wanted the marriage to go ahead, 
and said, ■ let it sliver.’ The defendant’s father was about 

or sixty-seven years' of age, and was sickly, 
said it would not be legal to get a license 

, Sims said to me he could not issue it to a 
I said the only way to get a legal marriage was to 

„o to Ottawa, or to get the father’s consent. I said to 
Chamberlain that we had better go and see Mr. Lawless. 
The son said it would be useless ; his father would 
consent, and to let us go to Ottawa. * * He drove me 
in the buggy to Ottawa ; he said, 1 I’m not the worthless 
fellow that you think I am. If you hush this up, 1 
expect to get a raise of salary, and I will take up house and 
live with her after she comes back from Montreal. He 
wanted me to keep the marriage quiet * 
in a friendly enough way-no hard words. I made no 
threat, and I-bad no weapon. He had settled to go for the 

Mr. Cunningham had mentioned Mr. Marks’s name 
left. I never suggested his saying he 

He claimed before that he was a minor, and

man 
man was

esc

thi
no
hii
to

die
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out
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he

sixty-six 
* * I
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from Sims, as 
minor.

goi
ser
did

1never

girl
con
was* He talked
ria£
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sior

license, 
before we
twenty-two. „ . ,
then he said he was old enough. He said that the defen-
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dant was twenty-one. I corrected him, and said that she Judgment, 
was not twenty. I did not know his age. He could have 
escaped if he liked ; he never tried to do so. I would 
have been too glad if he had escaped.”

In cross-examination.—“ I knew that the young 
coming up, and that Mr. Chamberlain was going to 

make him marry his daughter if he could. I 
threats. It was understood between the father and me that 
no violence was to be used. I knew he

not Boyd, G.
-ary

$ub- 
lock 
iked " 
sup- 
for a 
d, a 
intiff 
ir of 
point 
d be 
oung 
N hen 
i had 
head, 
about 
ickly. 
icense 
b to a 
vas to 
aid to 
twless. 
never 
ve nie 
rthless 
up, I 

se and 
I.’ He 
talked 
ade no 
for the 
s name 
ae was 
or, and 

$ defen-

saw no

was going to force f 
him into the marriage if he could, and I did not want him ' 
to go too far. My brother is not here to-day as a witness. 
Lawless said afterwards that he supposed he had the right to 
marry the girl. I guess Mr. Chamberlain said that if he 
did not marry the^ girl he never would leave the house 
alive. I do not mind saying this. Chamberlain said he 
was an old man, and it was better to put the two of th 
out of the way, rather than be disgraced. He thought if 
they would be married, it would take the disgrace away. 
He was excited and talked wildly, and did not know what 
he would say. He talked this way, but did not mean it.
I don t think he knew what he was doing or saying. 
Plaintiff told me also that his people were opposed to his 
going with the girl ; but he

i!

§

:
going to pass the civil 

service examination, and would get a raise of salary, and 
did not care for his people at all." •

Mm Yielding, was the last witness : “Lawless I think 
said he wanted a license. I asked him if both 
twenty-one ? He said, ‘ yes.’ I said he had to take his 
oath. He gave me his age at twenty-two, and said the 
girl was over twenty-one. He said he had the father’s 
consent. I asked this because I was a little afraid as it 
was early. Lawless gave me explanation that the mar
riage was merely for convenience at Ottawa. I 
thought he was under the influence of fear or apprehen
sion."

I

were over

never

When there is a variance in the details of the evidence 
as between that of the plaintiff and that in favour of the 
defendant, I think that the recollection of the plaintiff is

„/'/
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of e
:

Judgment. at fault, and indeed he admits that he has not a very good 
memory. The concurrence of testimony is against him, tor 
instance in what he says in the presence of Miss Yield‘"2 

ev of the defendant. Altogether I prefer the 
witnesses not so much interested as the plaintiff,

But

Boyd, C. for

: marr
quesi

as to the age 
version of
where there is discrepancy in the relation of events, 
upon the plaintiff’s own evidence, I should not be dispose 
to act in relieving him from a connection which he entered 
into, not it may be willingly, but still intelligently and 

deliberately.
Granting that evidence of intimidation may

point of time, during the transaction, this is
be manifest that force preponderated 
to disable the one influenced from 

It is true that a pistol was pro-

I Tli
repes 
actio 
protc 
by f< 
no t 
Mark 
sugg< 
of ol 
(Jont 
his c

8

be found

at one
enough. It must 
throughout, so as
acting as a free agent. ,
duccd at the outset, and it was flourished about to empha
size the demand of the father that the injury done to Ins 
daughter should be, as far as possible repaired by marriage 
But the frenzy of the feeble old man soon spent itself, and 
if the youth did at first quail, he soon recovered his equi
librium. The situation was then discussed—the paternity 
at first disavowed, was admitted ; perhaps the better genius 
of the voung man suggested the honorable solution; per
haps he feigned acquiescence, believing that all would be
illegal for want of his father’s consent. Certain it is, that 
to outward observers he submitted to the proposed method 
of procedure, and even forwarded its accomplishment. 
Any perturbation qf mind must surely have disappeared 
before he is found, seated, with his hat on, smoking a cigar
ette, and informing the clergyman of his readiness ^par
ticipate in the solemnization by saying “ let it sliver.

subsequent conduct displays readiness to assist in 
the preliminary and final details. He drives some seven 
miles past his father’s house from Aylmer to Ottawa, in 
order to procure the license. He allays the suspicions of 

Miss Yielding; he answers her questions as to age, giving 
his own at twenty-two years, and he confirms his answer 

affidavit to the same effect. He thereby also

bu and
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good 
n, for 
ilding 
3r the 
intiff, 

But 
iposed 
otered 
y and

solemnly declares that he and the defendant were desirous Judgment, 
of entering into marriage. He next proceeds to the 
minister’s house, arouses him and makes the appointment 
for the celebration. Thereafter he attends with the 
marriage party, utters affirmative responses to the usual 
questions, and so is declared to be married to the defendant.

protest first made to Mr. Cunningham has not been 
repeated, and has been surely waived by this course of 
action so inconsistent therewith.

Boyd, 0.

The

The opportunities for 
protecting himself, if acting through fear, or overpowered 
by force, were manifold, but he so demeans himself that 
no thought crosses the minds of Miss Yielding or Dr. 
Marks that he is other than

found 
is not 
erated 
l from 
is pro- 
rapha- 
to his 

.rriage. 
df, and 
is equi- 
fcernity 
genius 
1; per- 
cmld be 
is, that 
method 
shment.

a cigar- 
i to par-

a willing actor. It is 
suggested that his father should be visited with the view 
of obtaining his consent, but this the plaintiff rejects. 
Contrary to what he alleges to be his mental condition, 
his choice and consent to go forward, appear in speech 
and conduct at three critical periods, and in a prolonged 
series of acts: 1. Before the clergyman at Mr. Chamberlain’s 
house. 2. Before the issuer of marriage licenses. And 3 ; 
Before the officiating clergyman at Ottawa. My judgment 
is, that the necessary consent to this union is proved 
both parties, and that the religious observance 
mere idle ceremony, but 
constitution of marriage.

It is needful to advert briefly to another ground on 
which relief is sought. That is the point which was very 
prominently before the mind of the plaintiff, viz., that the 
marriage would be illegal for want of the parents’ consent. 
That depends upon whether the 11th sec. of Lord Hard- 
wickes Act, 26 Geo. II. c. 33, is in force in this Province. 
That section rendered such marriages by license absolutely 
void, without any sentence of the Court, and length of 
cohabitation and birth of children afforded

even

8
i

as to 
was not a 

the final step in the actual
fl

was

ppei

rer.
issist in 
le seven 
tawa, in 
cions of 
e, giving 

answer 
•eby also

no ground of
exemption : Johnstone v. Parker, 3 Phill. 41 ; and consent 
subsequently given would not avail to validate.

This rigorous law was soon after repealed in England, 
and no Judge has regarded with favour the proposal to hold
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it applicable to this country.
is all the other way. . , -, o- t r

Such a marriage was thought to be lega y ■ •
... Bell, 15 U. C. R. 290. The opinion

of the Court was, in Regina v. Rolling U. 0. B. 356
If this section was not in force in this coun ry. aud 
with this reading of the jaw agrees Esten V. C„ Ho 
ains v. McNeil, 9 Or. at pp. 307, 309.

I need not labour the matter in order to explaip why 
the clause of an Act, which was admitted in England^to 
have been “productive of great evils and injustice, was 
thought amfis to be thought, inapplicable to the cncum- 
stances 'of this Province. That is adverted to at con
siderable length in Regina v. Robhn (supra).

Itlould be singular to hold such a law in force a 
the sXof an infant who has himself represented that 
the suits and gQ procured the license, and advanced

seeks to avoid.

Judgment. 

Boyd, C.

Robinson in Regina v. Ha.

An

Iti

Wh
,1

//el

judhe was
the marriage which he now _ ,, r .Mv htiLent is, that the particular sections of Lord 
HardXke's Act are not the law of this Province.

t result of the whole is, that the action must be 
^with costs, to be paid by the next friend.

An
Thé ne 

dismissed
4 the

G. A. B. of j

als<

1
* See O’Connor v. Kennedy, 15 O. R. 20. 186
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[CHANCERY DIVISION.] 

Brown et al. v. Grove
f. B.

356,
and

ïïod-

ET AL.

Hl!'g°L°0mPete“tt0 th“ 8herilf t0 <liBclaim or decline to act « rad,

property^ fmmlulrar* M8,g"or to Bet “aide “ tr»™-'=r of
"e ctionat thS plaintiffs’ Bui,,B alone' hi'l no hem etaruli to maintain tho

why
id to

m:i !iii‘ ;
con- ;

1 that 
anced

1 his was an appeal from the judgment of Armour, C. J.
The action was brought by Brown, Balfour & Co., 

judgment creditors of one Anna _ Uebelhoer, to set aside 
as irauduient against such creditors an agreement for sale 
and purchase of the lands in question made between said 
Anna Uebelhoer and

Statement.

:

Lord

W. D Buell, and also to set aside 
' the proceedings had under a power of sale in a mortgage, 

as fraudulent against creditors, by which certain property 
of Anna Uebelhoer had been sold to one W. B. Buell, and 
was tried with an action of Brown v. Buell, which had 
also been brought to set aside the agreement referred to.

ust be one
1

. B.
I

■

The two actions were tried at Hamilton, on April 27th, 
1889, without a jury.

W. Nesbitt and Lees, for thé plaintiffs.
Lash, Q. C., and A. G. Hilt, for the defendants.

It appeared that Anna Uebelhoer had made an assign
ment for the benefit of creditors to the sheriff of the county 
of Welland, who died soon after the making of the assign
ment, and no further proceedings were taken with reference 
thereto.

1
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dismissed both actions with
THE312

The learned Chief Justice 
costs.

Statement.

r=r3.-:-2ESE
Sin:=s»=

action as this.cannot bring such 
Seabitt, in reply.

an

Boyd, C. :—

m the judgment ot evidence which appears

—- » »• "
dence, and continued.] 

the sheriff in Januaiy, > That assignment

plaintiff replied that this assignment was imalul

October 8th, 1889.
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ith reasons ; but they did not make the sheriff a party Judgment, 

and hence it was impossible to discuss the question of the BoÿdTÔ. 
validity of the assignment.

Under R. S. 0. ch. 124 sec. 3, sub-sec. 2, the assign
ment, even if open to objection, is valid for the purposes 
of the Act till it is superseded or avoided by a competent 
Court.

Dl

l'ber

tud,
had
ntift

Their excuse was, that before action the sheriff, had 
died, and the Act made no provision for procuring 
another assignee in such a case. No express direction 
is given as to what is to be done in this emergency, but 
probably because it is in effect provided for in other partp 
of the Revised Statutes.

By ch. 16, sec. 45, in case the sheriff dies the deputy is to 
continue the office until another sheriff is appointed. So by 
the Interpretation Act, ch. 1 sec. 8 sub-sec. 27 : words direct
ing or empowering a public officer or functionary ^do 
any act or thing or otherwise applying to him by name of 
office, shall include his successors in such office and his or 
their lawful deputy. By ch. 124, the appointment of 
assignee is to be made to the sheriff as a public functionary, 
and on his death the administration and care of the assigned 
estate devolves upon his deputy, and thereafter upon his 
successor in office.

nsac- 
!ailed 
•ound 
pears 
•esult. 
; evi- :*!

li for 
ent to 
, could 
nmcnt 
i reply

The present sheriff being added, the record is made 
complete for the purpose of dealing with the fund, and 
it is needless to determine whether the assignment 
is invalid or not. If invalid, the plaintiffs as creditors 
have the right to sue therefor ; if valid, that right apper
tains solely to the sheriff ; either way by paying under 
the order of the Court the accounting defendants are dis
charged, and justice is done by the distribution of the fund 
among the creditors pari passu.

Another excuse was that the sheriff to whom the assign
ment was made had not accepted of it, but had disclaimed. 
There is no evidence of this : rather is the evidence the 
other way : for he allowed the fact of the assignment to 
be advertised, and he presided and took the minutes at the 
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Pacific Railway Company. 

TLmtfjW-rleai*i-“ VoknUmm/U x«t,una.

Lb May v. The Canadian

Suction 262, al,b seo- 3’f"'”r/r“ilway frig or'cr.,»iog,.n'nl between the 
behind end m front of «ery rai Y b #re ,e8S thim five inches in 
fixed rads of every .wife h, where en i P ander ,ide „f the heed of 
width, shell be hlled with packing»^ provides that “every

raf." ■»* “g!* rpermditobe dine, any matter, act. or

thereby tS the fuTeCïnt of damages -stained by snob aet or 
had SS

fro I where it was crushed by the wnee ^ he waa a .< person
"ftSS wthfithe1 mSg of the statnte, and entitled maintain

SET^'JiiSrS they negatived contributory

■îss^ssii
S.«£s,&wdssSi
t.n incur it.

i he

y agreed

to incur it. , .thpr :fc ;8 not necessary, under the present

‘S'iiEtiSAr"’-"-------
TH,s was an action brought by John W Le May against 

Canadian Pacific Railway Company for negligenceStatement.
The

[VOL.
THE ONTARIO REPORTS, 1889-

r Apart from this I apprehend it was not 
’r him as a public officer to disclaim and decline 

such option as might exist in.the case 

sec. 13.)

314

judgment, first meeting.
BoydTc, competent to

to act. Hi has no 
of a privat\ assignee. (See ch. U*,
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Proudfoot, J., concurred. G. A. B.
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nut having a certain spat 
filled with packing, by reason of whi 

x in tke unpacked frog,
e wnt3eis~0fSLjsjl^ay car.

The action was tried at Port Arthur on the 17th and 
l<Sth of July, 1889, before Falconbridge, J., with a jury.

^Culin McDougall, Q. C., and Frank Keefer, for plaintiff'. 
Shepley, for defendants.

LE MAY V. CANADIAN PACIFIC It. W. CO.L 115

se at a frog in)t mbraV track Statein/nt 

his foot was caught y 
^as raj/ over and crushed By-''"’"

the

6
tY.

The facts are fully set out in the judgment of the Divi- 
sioual Court.■all-

Five questions were submitted to the jury, four 
with the answers are set out in the judgment of F 
J., and the filth was as to the amount of damages^ if any, 
which were found at $2,500.

The learned Judge reserved judgment on the findings 
until after the argument which took place at Osgoode Hall, 
on August 16th, 1889.

i which, 
RGUSON,the

(1 of

mi the 

*t or

f his
August 21, 1889.—Falconbhidge, J.

I

Mr. Shepley’s able and ingenious argument merits 
consideration and more elaborate treatment than I 
able to give it in view of the limited time at my disposal.

It is of the last importance that the parties should be able, 
if they so desire it, to move against this judgment at the 
next sittings of the Divisional Court. With much doubt 
and hesitation, I refuse to give effect to his contention 
that the effect of

am
;ht he 
ike<l,” 
e had

il
mtory

l ;notice

idence 
th full 
agreed

sec. 289 of 51 Vic. ch. 29, (D.) is merely 
to declare the want of packing to be an act of negligence 
and disregard of duty on the part of the defendants, and 
that a servant must otherwise bring himself within the 
rules of the common law before he can recover. If I 

^ right in this, it is not necessary to decide whether the 
knowledge of a section foreman is notice to the "

I enter judgment for the plaintiff with full costs.
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rainst 
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From this judgment the defendants appealedtothe 
DivjrifoM Court, and the appeal was arguad on Sep em- 
Jrfffmlv/W 13th, 1889, before Boyd, C„ and Fe

SON, J. /

ShepUy, for the appeal. This action is brought under

rp ,.,b It W Co 12 O. R. 418, in which the Dominion 
invoked, decided that the Dominion statute, as it 

then stood, conferred no right of action upon servants,
and the question to be decided here is .hte th amen^ 

ment since made makes any, and if so, what d fference^

In McLaughlin v. Grand Trunk E. Vf. -,
Cameron said, at p. 424, that the Court might con
jecture the object of the Act to be the protection o 
vants, hut could not on that conjecture attach a U-My 

the master. The plaintiff has no remedy unless sec 289
as amended, has made a difference. J Rend it to not.
This legislation is not sm generis. If it had been int
ded that servants should be included in the words "persons 
used in sec. 289, parliament might and would liavefo lowed 
the ant wording of similar previous legislation. See K. b. 
0. ch 208 and 212, and the Americhn statutes mcntione 
in Patterson's Railway Accident law, p. 383, par.J.7, 
which the words are " any person including e“Plo5eei\

'fire American decisions are uniform upon he meamn 
to be given to the word " person" in similar statutes , and 

in every State where there is a similar statute, peison
" held not to include "servant." In Sullivan v. The 

Mississippi, &G- R-
held that the word did not include employees, 
held to include employees in Schultz v. lhc acific■ ■ j
Co., 36 Mo. 13 ; but that case was dissented f.om

316
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overruled in Connor v. Chicago, dec. R. W. Co., 59 Mo. Argument. 
I also refer to Higgins v. Hannibal, Sec. R. It. Co., 36 Mo.
418 ; Proctor v. Hannibal anil St. Joe R. R. Go., 64 Mo.
112; Rahback v. The Pacific R. R. Co., 43 Mo., 187 ;
Carle v. Bangor, <Sg., U. R. Co., 43 Me. 269. 
decisions are collected and approved in Thompson on 
Negligence, vol. 1004-5, and it is pointed out there, 
that any other construction would violate a well 
known rule of interpretation—viz., that the Legislature 
will not be presumed, without express words to have abro
gated the common law. Even if a servant is within the 
statute, it does not profess to take away from the master 
any common’ law defence to the servant’s action beyond 
the defence that the unpacked frog is not an actionable 
defect, but is one of the risks of the employment. The 
servant must still in other respects make out his action as 
at common law. He must still prove that he w&< igno
rant of the defect, and that his master knew of it. All 
the statute does for him is to prove that an unpacked frog 
is a defect. Here the jury has found expressly that he 
ought to have known of the existence of the defect. This 
is equivalent to a finding of knowledge on his part. There 
was the grossest contributory negligence proved.

Delamere and Frank Keefer, contra. The evidence and 
findings are both in the plaintiffs favour, that he 
caught in the frog. The answer to the first question is, 
that the plaintiff should have been told of his danger and 
was not. It is in his favour, but even if it was not as con
tended by the defendants, it would not prevent his recover
ing. Sec. 289 uses the word “ person,” and that word is 
defined in the interpretation clauses. [Boyd, C.—Both my 
brother Pboudfoot and I agree that you need not argue the 
meaning of “ person.”] Sec. 262 imposes a duty on the 
company, and the negligence is, therefore, that of a master : 
Whittaker’s Smith on Negligence, 156. Leaving the frog 
without packing was an illegal act : Orote v. Cheater and 
Holyhead It.. W. Co., 2 Ex. 251. Thomas v. Quartermain,
18 Q. B. D. 685, distinguishes between breaches of atat-

>L. 317
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Earl Granville,Argemont. utory duty and other duties: Baddeley v.
10 O B 1) 423. In Thomas v. Quartermam, it was held 
L th! maxim roM «* /« was still in force,

but perhaps not in cases of breach of statutory duties^ 
The negligence is not the negligence ot the man instructed 
to rack the frog, but of the company itself : Grote v.
Cluster and Holyhead R. W.Co 2 Ex. 251 ; ^
5 B & S. 970 ; Smith on Negligence, Bl. ed„ 158 ; Clark 
V. Holmes 7 H. & N. at 919. There was no contributory 

shewn to be the custom to cut or dis- 
See also Crispin v. Babbitt, 

The Boston, <bc. Co , 53 N. Y. R.

negligence, as it was
ect cars while in motion. 

82 N. Y. R 516 ; FWee v. 1
conn

149Shepley, in reply.. The finding of the jury m answer to 
the first question can only have had one meanmg m v.ew 
of the explanation given to them m the charge. It would 
have been absurd to ask the jury whether the company or 
defendants had given the plaintiff notice of the fr«g be g 
unpacked. I refer further to Smith on Master and Ser
vant 4th ed„ 2G4 ; Ferguson v. Central Iom R. W- Co 

& Eng. R. R. Cas., 614 ; Burlington, fa v. Coates,5 Am.
15 Am. & Eng. R. R Cas., 265.

October 19, 1889,-Boyd, C.:—

promoted to the position of switch foreman in 
July 1888. On 22nd May, 1888, the Railway Act, 51 
Vic. ch. 29 (D.) was passed, which provided for the packing 

of railway frogs.
On 6th August the side track was 

Port Arthur, on which the accident occurred on 
October' whereby the plaintiff lost his foot by reason 
of the omission of the defendants to comply with the 
statute in this particular. Sec. 262 gives directions for 

. packing frogs* and see. 289 provides that the company 
which omits to do anyt^g required to be done by

and was

constructed near 
20th

ei. 
£
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company (i. e., byr that statute) ig liable to the person Judgment, 
injured thereby for the full amount of damages sustained 
by such omission.

The plaintiff’s action is founded on, a statutory breach 
of duty on the party of the defendants, by which he has 
been maimed for life.

It was argued that he was not, being a servant of 
the company, within the meaning of the -statute. To 
that may be answered the plain meaning of the words 
which extend to “ any person injured.” Borrowing the 
language of Locke, “ We must consider what person 
stands for, which I think is a thinking, intelligent being.”

It is ordinary knowledge, which even Judges must 
not forget in the presence of a statute, that of all per
sons in the community those most exposed to danger 
from the fatal frog, are the track and switch men 
of the railway. To leave these men out of the benefit 
of tihe Act, would be to minimise its scope and violate 
one of the main canons of interpretation laid down 
by the Legislature, whereby all Acts are deemed remedial 
and to be liberally construed : R. S. C. ch. 1, sec. 7, sub
sec. 56.

It is next urged that the answer made by the jury to 
the first question left to them, disentitles the plaintiff to 
recover. This question was, “ Did the plaintiff before the 
happening of the accident, have notice or-knowledge, or 
ought he to have had notice or knowledge that the frog 
was not packed ? Answer—We believe he did not have 
notice, and should have had notice.”

The defendants’ counsel says this means he is to be 
affected with notice of the state of the frog,,because of 
his employment and his observation of the place. I 
should take the very opposite meaning out of1 the words 
—namely, that no notice was given to him of the frog 
being unpacked, and that notice, should have been 
given to him. That is also in harmony with the an
swer of the jury to the fourth question, that he was 
not guilty of contributory negligence. But assume that

LE MAY V. CANADIAN PACIFIC R. W. CO. 319OL.
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as ho was not himself negligent. As expressed by Led 

Justice/Bowen, in Thomas v. Qmrtermam, 18 Q. B. U„ at 
n 697/ “ The plaintiff's knowledge of the danger is not 
conclusive. Obviously, such knowledge may have even 

led him to exercise extraordinary care.
The hope of the clefendants based 

Lous finding U dissipated by the holding of Wills,
J in Osborne v. London and North Western. R W. Co.,
21 b B. D. 220, at p. 223. He said, “ Where the exis
tence of negligence on the part of the defendants, and the 
absfence of contributory negligence on the part of the 
pllntiff, are specifically found, * * if the defend-
iila desire to succeed on the ground that the maxim 

Jlenti non fit injuria, is applicable, they must obtain 
Vending of,,fact that the plaintiti freely arid voluntari y,

■ >■; with full knowlege of the nature and extent of the ns
he ran, impliedly agreed to incur it.”

There is here no evidence which would warrant 

finding.
The last defence urged is the standing 

negligence. But this was left fully and fairly to the jury, 
and they have disposed of it adversely to the company, and 
it cannot be said that there is not sufficient evidence to 

support their disposition of this defence.
* While under orders from the company to take charge o 
cars loaded with various freight so as to place them at their 
proper places for unloading, he had to detach or uncouple

of these loaded cars. He found the pin to be stiff and
from the side of the- car, and so 

foot between the cars to get a better 
working at the pin, his foot went into 

caught. The cars were moving backwards 
it were, and in spite of his efforts 

wheel went

t
Boyd, C.

I
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t
1

this apparently 8on
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could not pull it out 
stepped in with 
pull, and while 
frog, and was 
slowly, inch by inch, 
to get free, they shoved him forward, and 

over his foot.
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and acted on [this occasion in the usual way. He knew «Judgment, 
there was a frog at the place in question, but did not know 
whether it was filled or not. The plaintiff says the com
pany expect men to uncouple cars while they are on the 
move, under pain of being discharged if they do not adopt 
this plan. The company knew of how the work of coup
ling was usually and generally done, and should have been 
solicitous to lessen the danger as much as possible by 
observing the directions of the statute The plaintiff was 
a competent person to do this work, and as the car was 
moving so very slowly he felt himself evidently master of 
the situation, and would have been so but for the defen
dants’ neglect to make the frog perfectly safe. This omission 
of duty on the defendants’ part, appears to me to have given 
rise to the accident, and to have been its immediate cause, 
and I find no good reason for disturbing the verdict and 
judgment in the plaintiff’s favour.

321LE MAY V. CANADIAN PACIFIC It. W. CO.)L.
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Ferguson, J.

The plaintiff was a switchman in the employment of 
the defendants It is alleged that the accident which gave 
rise to the action occurred by reason of the negligence of 
the defendants in not having a certain space at a frog in 
their railway track filled with packing as required by the 
Railway Act, 51 Vic. ch. 29 (D).

It is not now asserted that this space was packed as 
required, or at all. The fact is undisputed that it was not 
packed. The plaintiff sustained the injury complained of 
while in the performance of his duty as such employee 
of the defendants, and at this place he had his foot cut 
off or partly cut off by a wheel of one of the defendants’ 
cars, and the jury have awarded him $2,500 damages.

The 3rd sub-section of section 262 of the Act provides 
that the spaces behind and in front of every railway ; frog 
or crossing, and between the fixed rails of every switch 
where such spaces are less than five inches in width, shall 
be filled with packing up to the under side of the head of 

41—VOL XVIII. o.r
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Judgment. che rail. The 289th section of the same ^ Provides that

„ ------- , -every company * * cans,ng or permitting to be done
ny nfatter, act, of thing contrary to the P™ns ofjhe

Act or the special Act, * * or om.ttmg to do any mat
ter act or thing required to be done on the part of any 
such company, * * is liable to any pejson mjured
thereby for the full amount of damages sustained y

act or omission,” &c. , ,,The plaintiff had been for some months employed at the
place where the accident happened, and had had charge of 

of men there.
Several questions

Wr Wajntiff before the happening of the am 
dent have notice or knowledge, or ought he to have 
had notice or knowledge, that the frog was not packed ^ 
The answer of the jury is, “ We believe he did not have 

notice, and should have had notice. .
2nd. Did the accident happen to the plamti y 

of the frog not being packed in accordance with the stat-

vant of the defendants, and

:*

a gang submitted to the jury, which
were

5
F
f;

3rd. Did the p 
discharge of his duties, 

of the

t
as a ser ......

...........discharge by him of such duties?
« We believe he received the injuries in the 

of them.”

I
in consequence 
The answer is :

ttopUintiffguilty of contributory negligence 1 

thereby” in the 289th section aforesaid, do not app y
comprehend an employee or servant of the
„any ■ but I cannot perceive any good ground for this con 
Sn and I agree in the reasoning and conclusion o h 
Chancellor in his judgment in regard to this elemen
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should have had notice,” that the plaintiff should have been Judgment, 
notified by the defendants that the space in question was Ferguaon, J. 
not packed ; or that the plaintiff having been for some con
siderable time engaged or employed in the performance of 
his duties as the defendants' servant at the place, should 
have himself known that the space in question was not 
packed as required.

I do not see that it matters so much so far as the result 
of the case is concerned, which of these readings is given 
to this answer of the jury ; for, let it be assumed that the 
one least favourable to the plaintiff is adopted, then I 
apprehend notice that the space was not packed as required 
will be imputed to the plaintiff.

The second finding is, that the accident occurred by 
reason of the space not being packed; and there is no 
doubt that this finding is well supported by the evidence.

The fourth finding is, that the plaintiff was not guilty 
of contributory negligence.

As appears by the opinions of all the Judges in the 
Thomas v. Quartcrmain, 18 Q. B. D. 685, this notice im
puted to the plaintiff (or even actual knowledge of the 
fact if such had been the case), is not conclusive against 
the plaintiff on the question of contributory negligence.
In that case the learned Judges were not all of the 
opinion, but upon this particular point they seem to agree.

The case was under the provisions of a statute differ
ent from the Act relied on in the present case, 
theless the discussion and the authorities referred to 
upon this particular branch or subject are in point here.
Several cases are referred to in the judgments, and so 
far as I am able to perceive from these, from the 
opinions of the learned Judges, and from some other 
cases, it is not unsafe to state the law upon the point 
laid down in the case of Clarice v. Holmes, 7 H. & N. 937, 
namely, that knowledge is only a fact in the case to be 
taken into consideration by the jury, with all the other 
facts and circumstances, in determining the question 
whether the plaintiff had himself helped to bring about

323LE MAY V. CANADIAN PACIFIC R. W. CO.VOL.

that
lone,

the

any
jured
such

%

it the 
■ge of

which

s acci- 
have 

eked ? 
b have

ai
reason 
e stat-

,its, and 
luties ? 
3 in the

« 1asame

igence ? never-

injured 
ly to or 
iy com- 
his con- 
11 of the 
it of the

: Ias

ting the 
ihat to : 
it, “ and



[vol.

which he seeks to charge the

)THE ONTARIO REPORTS, 1889.
324

the accident, in respect ofJudgment. 

Ferguson, J. deThe°jury knew what they intended by the part of 
their answer—that is, the answer to the first J J 
tion- audit they meant, as I have assumed, against the 
plaintiff that by reason of his employment at the place, 
King SO long engaged there, he ought to have known 
what the fact really was : they must have taken th.s nto 
account when they were considering what th«
should be on the issue regarding be dis-
and their finding upon this issue, I thmk, cannot be dis
Jbed here. I agree with the Chancellor »  ̂
looking at the evidence relating to this issue, and.I thin
there is certainly evidence on which a jury ^

the jury have found upon this issue, and sue 
cannot, according to the latest authon-

l

t
1

1
i
1

1
i

reason- 1
l

ably find, as 
being the case, 
ties on the subject, disturb the finding.1 Then there being a statutory duty resting upon the 
defendants to have the space* questionlOMor-packed 

the accident having occurred by reason of this dut?| 
been neglected-See the second finding-the plaintiff 
being a person within the meaning of the words, any 
person injured thereby" in the 289th section, and not being 
guilty ofJ contributory negligence, I do not see that 
fase at the present time would be any better or stronger, 
the other reading were given to to kto have

obtained.

i

answer
been notified by the defendants, 
are to disturb the verdict the plaintiff h

It was contended, as I understood the argument, that 
the plaintiff had voluntarily undertaken the whole risk a 
the time and place of the accident, and that his case fel 
under the maxim volenti non fit injuria, counsel seeing 
rl Jate this means of defence from the issue raised 

upon the question of contributory neghgence 
apparently done in Thomas v. Quartermam, 18 Q. B. 1>. 
U85 This was not set up in the pleadings as a 
although contributory negligence is set up.

i)
as
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defence,
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Under the former law of pleading, itthe not Judgment.

necessary that a defendant should set up contributory Ferguson, j. 
negligence, or perhaps the other, if he chose to rely 
upon it. The whole would be involved probably in 
the issue raised upon the plea “ not guilty” ; for the 
plaintiff, there being only that plea upon the record, 
would have to make out that the injury occurred to him 
by reason of the negligence of the defendants ; or to put 
it otherwise, that the negligence of the defendants was the 
proximate cause of the injury of which he complained ; 
and if on the evidence it appeared that he himself had 
partly or wholly caused the injury, he could not succeed 
unless in case, where, notwithstanding some neglect by the 
plaintiff, the defendants might, by the exercise of 
able care have avoided the accident, as in the case of Tuff 
v. Warman, 21 C. B. N. S. 740 and many subsequent 
But under the present law of pleading, the parties are to 
state the facts upon which they respectively rely ; and it 
may be questioned, when the defendants seek to separate 
this as a defence from contributory negligence, which they 
have set up, whether they are at liberty to do so without 
a pleading on the subject.

Apart, altogether, however, from any question of plead
ing, it appears to me that the defendants cannot and do 
not make out their contention in this respect. Whether 
or not the plaintiff did voluntarily undertake the whole 
risk is a question of fact. It is to be borne in mind that 
the; jury have found that the plaintiff* did not in fact know 
that the space or frog in question was not packed ; and 
the most that can be said against the plaintiff on the find
ing upon this immediate question is, that notice of the 
fact should be imputed to him.

The question as to the kind of knowledge of the dan
ger necessary to found this defence, is referred to and dis
cussed in the case of Thomas v. Quartermain, 18 Q. B. D.
685, the learned Judges employing various forms of words 
in so doing, but I see nothing in that case or in any other 
authority to lead to the opinion or conclusion that the risk
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encountered by one whobe voluntarily undertaken or 

not at the time, in fact, know of the danger.
te I understand it, that the knowledge on 

the part of the plaintiff, which will prevent him from alleg
ing ^negligence against a defendant, must be a knowledge 
under such circumstances as leads necessarily o 
:,",at the whole risk was — U,--red or 

encountered by him ; and I am wholly unable to 
th s can be the case where there is only imputed know - 
edge, if even so much as this, and not knowledge in

°£ JneadddTtfon to what I have said, I agree with the view 

of the evidence taken by the Chancellor bearing upon this 

element of this case ; and I am of the opmio .
shown that there is in fact ground for tins 

not left to the jury, and there

Judgment, can 

Ferguson, J. does
It is laid down

TV
con

trasee how
!

1
■
I

m

not been
defence ; and besides it was
13 rdÜt'o? know that anything was urged against the 

amount of damages awarded by the jury, and I am of the 
opinion that the verdict and the judgment entered thereon 

should be sustained.
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[CHANCERY DIVISION.]

Re J. T. Smith’s Trusts, No. 2.Leg-
idge
;on- 
l or 
low 
>wl- 
fact

Trusts and trustees—Moneys in Court—Application to pay , 
— Trustee company—Party entitled to income—Retenti 
Remainderman.

out to trustees 
on in Court—

an application by a Trustee Company, and a party who was entitled 
for life to the income of a fund in Court, which was the proceeds of 
the sale of certain settled estates, for the payment out of the fund for 
the purpose of investment by the Company as trustees, (they having 
been^appointed the trustees under the will which devised the settled 
estates), which application was opposed by the official guardian on 
behalf of the remainderman :—

Held, that the practice and current of authority were against what was 
asked by the petitioners, and that they were not entitled to it as a 
matter of right, and that the application must be dismissed.

This was a petition by the Trusts Corporation of Ontario Statement, 
anct Mary Hannah Holland for the 
of certain moneys, being the proceeds of the sale of certain 
settled estates, to the annual income of which Mrs. Holland 
was entitled under the will of one John Thomas Smith.

The petition set out the making of the will devising the 
lands in question to certain named trustees, who had re
signed, and in whose place the Trusts Corporation of Ontario 
had been
the proceeds into Codrt ; and that Mary Hannah Holland 
was-entitled to the interest thereof during her life, with 
remainder to her son John Burton Holland, who was about 
fourteen years of age, a(id failing him to the residuary 
devisees : and asked for (he payment out of the moneys to 
the company as trustees for investment alleging that Mary 
Hannah Holland and her son were solely dependent upon

this 
; has 
this 

here payment out of Court

t the 
f the q

B. I iiiteuM,he sale of the lands ; the payment of
1

the income of the said moneys for their support, and that 
the said moneys if so paid out could be invested at a much 
higher rate of interest than three and a half percent, 
which she was advised was all she could obtain from the 
Court.

ti

The petition was argued on November 27th, 1889 before 
Boyd, C.
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Amaldi, for the petitioner. The fund is the proceeds of 
the sale of certain settled estates. The income and an 
allowance for the child have been paid out.fromtoe to 
time to Mrs. Holland under an order of Court. The Trusts 
Corporation of Ontario are now the duly appointed trus
tees The life tenant and trustees join in the ap^icaUon
for the fund to be paid out of Court [Boyd, 
what purpose ?] To hold under he truats °f ^ ^ 
The sale of the lands makes no difference in the trusts 
except that money is substituted for the land:
Chute's Chancery Acts and Orders 4th ed„ p. 7 •- ^
and 24. This company is such a trustee as

328 I
Argument.

Ci

ii

o
Cl

pi
tl
P1

approves of. . ...»
r Hoslcin, Q. C„ official guardiyi, for

The application should be Refused. It is made by 
the tenant for life who gets the benefit at the expense of 
the remainderman. If any loss happens it would fall 
him. and he is not benefited by any —e^rat^ 
terest the trustees might get: Kmg^llvMllei ,15 Gr.171 

Amoldi, in reply. Kmgmvdl v.
before there were any trustee companies author ed by the 
Government to act, and was to meet the case of individual 
trustees. The money is virtually impounded, when 
parties entitled are competent to manage it. B being 
retained in Court it is being taxed to support the Ac
countant’s offiJJSt. s. O. ch. 44, sec. 138 ; and ,f invested 
on mortgage would be still further taxed under the 
existing arrangement with the Toronto General Trusts 
Company: so that the life tenant, who is a widow, and her 
Child and whose SE means of support is the income 

this fund, are taxed the difference between three' 
half per cent, interest and six or six and one half per cen . 
interest which it is alleged could be obtained ,f the fund 
was paid out to the trustees, who are a company recognised 
by the Ontario Government by charter to act as trustees. 

There is no law against the payment out. , .
[Boyd, C.-I 'think the' practice that has obtained 

different; but if there is no law against it, the fund w. 

be paid out.]
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December 6th, 1889.—Boyd, C.

vol.. 329

Is of 
1 an 
îe to

brus- 
ition 
-For 
will, 
rusts 
n and 
es. 23 
Court'

Judgment.

Boyd, G.
The fund in Court is held for the benefit of the appli- 

cant, Mrs. Holland, during her life, and thereafter for the 
infant (now 15) if he survives her. The present trustees 
and the life-tenant unite in this application for payment 
Out of the corpus of the fund, not appealing to the dis
cretion of the Court, but asserting the right as legal

The Official Guardian, representing the remainderman, 
opposes the petition. The money is rightly in Court as 
proceeds of settled estates, and it has been administered by 
the Court for some years. No case was cited for the 
petitioners, and it seems to me that both the practice of 
the Court and the current of authority are against what 
is asked.

owners.

inder- 
de by 
nse of 
ill on 
of in- 
lr.171.
ecided 
by the 
ividu.nl 
en the 

being 
he Ac- 
îvested 
er the 
Trusts 

and her 
;ome of 
tnd one 
>er cent, 
he fund 
iognizcd 
trustees.

The Governesses' Benevolent Institute v. Rusbndgcr, 
18 Beav. 467 (1854), was a case where the plaintiff 
entitled contingently in remainder, applied to have the 
trust fund brought into Court against tfee wish of the 
trustees, who had personally promised the testator to fulfil 
their trust, and against whom there was no imputation. 
Horn illy, M. R, at p. 469, said : "lam sure that the Court 
has always acted on this principle : that the cestui que 
trust is entitled to have the trust fund secured by. the 
decree of the Court. I think myself bound, ex debit,, jus- 
titice, to order the fund into Court, but I 
in which there was less danger.”

In Bartlett v. Bartlett, 4 Ha. 631 (1845), stock was 
ordered by Wigram, V. C. to. be paid into Court on the 
application of persons contingently entitled, notwith
standing that all parties entitled to vested interests were

m

■t 6)j
I r

/
never saw a case

1
satisfied with the conduct and custody of the trustees 
and opposed the application. Thi^vâscited to and followed 
by Kmdersley, V. C., in Marryat v. Marryat, 23 L. J. Ch. 
876 ; he read the case as holding that any person having 
an interest in a trust fund however remote, was at liberty 
to come to the Court and say what amounts to this : that 
the trustees shall be displaced from their, duties, and the 
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fund,shall be taken out of their hands and paid into ?
and this without any imputation or suggestion of improper
conduct on the part of the trustees.

Tames V. C. approved of Marryat v. Marryat, and the 
Vice-Chancellor’s reading of Bartlett v. Bartlett, in Brom

ley v. Kelli/, 39 L. J. Ch. 274.
To the same effect Wood, V. C„ in Hammond v.

3 Jur. N. s. 686 (1857) ; and in Robertson v Scott, 14 L
invariable ^Hh^t, ^ ^e^

in|» 1Court.”
T^ese cases su ; ,

rest the leading cases on the subject in 
, Mitchell v. fiicH 13 Gr. 445, and Kingsmül v. Mer, lo ÿ 
SGr 171, wherein the principle was laid down, which b» 

since regulated the practice of the' Court : that in conse
quence of the danger to which the fortunes of infants 
often exposed in private hands, the Court m the adminis
tration of an estate takes charge of the share going 
infants and invests the same for their benefit, instead of 
the amount being left in the hands of a trustee. See also

Judgment.

Boyd, C.

Wallcer,

ffice'to shew the foundation upon which 
Courts, viz.:

are

StUeman v. Campbell, 13 Gr. 354.

of adult cestuis que trust 
are not

Hall, V. C., In re Braithwaite v. 
relax the strict rule in the ,
in England ; but that does not argue that infante 

' 8tiH to be protected to the best ability of the Court.
None o/the English cases I have referred to were cited 

before Hall, V. C„ so that, as a decision its v^lueis gréa y 
However, it does not touch the poifirTnow deal

X

impaired.
with in dismissing this application.

An order .has already beenlnade in this matter in 1883, 
for the investment of the jispd. That con tern-. 

jsion being still exerïised by the Court over 
, and the making of the usual deduction 

contribution towards the

providing 
plates superb 
the investment 
from the yearlj( interest as a

<5

t

«
w.
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expenses of the Accountant’s qffice, which are charged Judgment, 
upon th6 moneys in Court by the statute, R. S. 0. ch. 44, Boyd, a 
sec. 138.

In making sale of this land the Court did not act 
in pursuance of section 23 of the Settled Estates Act of 
1856, as the time had not come for the application of (and 
it was not deemed advisable 46 apply) the money as therein 
mentioned ; but the direction was given to invest by analogy 

' to section 25 of the same Act : Hn re Thorold’s Settled 
Estate, L. R. 14 Eq. 31, and In re Taddy’s Settled Estate,
L. R. 16 Eq. 532 ; Wall v. Hall, 11 W. R. 298.

No sufficient reason appears for rescinding the order of 
1883, and handing over the trust funds to the applicants : 
and I do not àee that they are entitled to them as a matter 
of right. There will therefore be no order on this petition.

O. A. B.

XVIII.] 331

ill

m4

il
1 n

■!

: J
S

■ i!

;R, ;

4 iiii

m

\

y

/

DL.

irt, <4

per

the
im-

fee?\
.T.
the
ais-
the
mid

inch

™15 y.

inse-
3 are 
linis-
ig to
id of
> also

id by 
21, to
trust

i cited 
reatly 
w deal

i 1883, 
ontemr 
rt over 
luction 
•ds the

i



[vol.THE ONTARIO REPORTS, 1889*
332

[CHANCERY DIVISION.]

Worts v. Worts.

Hje and remainderman—Breach oj
A testator, hy hi. will Revised all his Jtt

ssss^?.<-Af“i“Jrefirta5tsS3

ssi5se:-=SES£Eïïiï=
OVTl ,mutera ôr mychMrao of his sons and daughters, as they might

child and aut'™™Ztl think proper, and to continue any business he 
5hf^enVaglioTr«he tocPoÆs decease, for one year after hi.

At of h» **. “■
A rataiZirned'tiui'busbiess'iiuoa joint stock company,

large share "t the proht of the “W ^ the illtJrost „f the estate
%rflTLltator inthe company was bought out by thef surviving partner

&«rs. r.ï.-ss‘.;sss s-.sk

]

]

1

/ 1

"To" that paît of the pmchase money which presented the same, 

maindermeu, pointed out.
1

ÿ
for the construction of the willThis was an action 

1 of James Goode,ham Worts, and was brought by the 
executors and trustees of the will, the defendants, bemg 

the beneficiaries thereunder.
The testator died on June 20th, 1882, and the will and 

dated respectively January 11th,

Statement.

codicils thereto were

»■
-
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—
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1878 ; September 27th, 1880 ; November 14th, 1881 : 
May 4th, 1882 ; and May 22nd, 1882.

By his will the testator, after making a certain specific 
devise, devised and bequeathed all the residue of his estate 
real and personal to the plaintiffs upon trust, after pay
ment of certain legacies :

4th. To pay to each one of my sons and daughters who shall attain the 
age of twenty-one years, or be married $5,000 per year (payable quarterly 
without power of alienation* or anticipation) jor the period of ten years 
after my death. The children of any of my sons or daughters who may 
die in my lifetime, or under the age of twenty-one years, to stand in their 
parents’ place with respect to the said annuity. The payment of the said 

. annuity to date from my death.
5th. The residue of the income arising from my said estate to increase 

and accumulate for the said period of ten years.
6th. At the end of the said period of ten years to pay over to each of 

my said sons, if then alive, the seventh part or share of my estate as such 
share then exists, (excepting $50,000 to be retained as set out in the fol
lowing clause), and if my said sons, or either of them be then dead, then 
to hold such part or share of the son so dead according to the provisions 
of the will of such son, and in default of any such will then in equal 
proportions for any children he may have left, if more than one, to such 
children, if only one, to such child, the issue of any who may be dead to 
take the share of the deceased’p^rent. But if either of my said sons shall 
be dead as aforesaid, leaving no issue him surviving, then such his share 
shall be divided equally among his brothers and sisters then living and 
the descendants of any who may be dead, per btirpea.

WORTS V. WORTS.

Statement

his

gh‘

? his

£

8th. At the end o(said period of ten years to pay over quarterly with
out power’'if alienation or anticipation to each of my daughters, if then 
alive, the income arising from the one-seventh part or share of my said 
estate as such share then exists for the period of the natural life of each 
of my daughters, and to hold the principal of such part or share of each 
daughter respectively subject to the provisions of the will of such 
daughter, and in default of such will, then (subject to the provisions of 
the next clause hereof) in equal shares for the children of such daughter,

arable

same,

Will 11th. I empower my trustees to make advances from time to time to 
either of my sons or daughters or the child or children of any son or 
daughter as they, my trustees, in their discretion may deem advisable 
out of the principal or increase of the share of such son or daughter, child 
or children.

y the 
being

11 and
11th, I authorize my trustees to invest the moneys of my estate in such secu

rities as they shall think proper, and ^o alter, change, and vary the same

-s
i-

T

V
"
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Statement. - >™8 - ^

business in which I may be 
after my deceaae if they

desirable, with power to retain

I authorize my executors to continue any
d at the time of my deceaae for one year

i
Iengage 

see fit. 1
In the third codicil of his will the testator provided as 

follows :
3rd. I declare that the power to 

,„y will shall he limited to income 
make any such advance ont of principal.

r
ndlTe advances in the 11th clause of 
4ly, and there shall be no power to

1

set out the facts, so far asThe Statement of clai 
material to this re 1pertr<Ts follows :

„„ut the first day of Angnst, 1882, the plaintiffs in-

EEEHEEHEm

Limited," whieh agreement may

th«aZt day of August,

9th. That on or
}

i

t

partner i
1

t

t

itiooderham

1
f

bV the agre 
count at the rate of five per centum per annum

■
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-



335XVIII.]JL. WORTS V. WORTS.

ascertained to the amount of the original investment in the stock of Statement. 
“Gooderham & Worts, Limited.”

13th. That doubts exist as to whether the difference between the 
amount of capital invested in the stock of “Gooderham & Worts, Limited,'1 
in the ninth paragraph hereof referred to, and the price received from 
the said George Gooderham as hereinbefore mentioned should be treated 
by the plaintiffs as income x>r capital of the said estate.

14th. That doubts also exist as to whether the increase in value of 
such of the stocks as were held by the said testator at the time pf his 
decease and which are now held by the plaintiffs should be credited t6 
capital or income. • > \

15th. That the said Thomas Frederick Worts and Alice Rebecca -Cox 
(a) above referred to during and prior to the year 1888 became heavily in
volved to divers parties as the makers and endorsers of negotiable paper, 
which said paper was made largely for the accommodation of one Edward 
Strachan Cox, the husband of Alice Rebecca Cox, and the total amount of 
such indebtedness amounts to a sum exceeding $300,000.

16th. That the said Alice Rebecca Cox and Thomas Frederick Worts 
having made arrangements with their creditors for a compromise .of their 
respective claims have made an application to the plaintiffs for an advance 
from the income of their respective shares in the testator’s estate, suffi
cient to, pay the amount of such composition and also for their solicitor’s 
costs and charges relating to the contestation and adjustment of the 
different claims made against the said parties and the settlement of their 

, affairs. < ‘ >

lain

Xbe

fs in

stock 
irofits

ment, 

riving 

,te the

1

17th. That whilst the plaintiffs are of opinion that the purposes for 
which the said advances are required are eminently proper, and that it is 
in the interest of the said parties that such advances should be made, still, - 
before making such advances, the plaintiffs are desirous of ascertaining 

' whether they are authorized to make the same and whether the purposes 
to which the said advanced are to be applied are such as the Court will 
approve of.of the 

)ect of

it such

The plaintiffs claim :
1st. That the said will and codicils may be construed, and the position 

and powers of the plaintiffs and the rights of the parties respecting the 
' matters ^boye mentionechdeclared and defined.

2nd. That it be declared whether the difference between the amount89, the 
ïam by

George 
Worts, 
and the 
surplus 
further 
covered

sums so

originally invested by the maintiffs in “Gooderham & Worts, Limited,” and 
the amount received uopn the sale of the interest of the estate in the said 

GeoreyGboderham is capital or income, and also whether thecompany
increase in tfiiHfalue of the Bank and Building Society stocks hereinbefore 
mentioned should be credited to capital or income account.

3rd. That it be declared whether the plaintiffs are empowered to make 
the advances to the said Thomas Frederick Worts and Alice Rèbecca Cot 
for the purposes hereinbefore stated and whether the purposes to which

(a) These were a eon and a daughter of the testator.

3Ü
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the Baid advances are to be applied are such that the Court would «.net,on

and approve. , ...
4th. That the costs of all parties may be paid out of the estate of the

said testator.
5th. 1

tifcl

tenThat the plaintiffs may have such further and other relief as the- 
nature of the case may require.

The matter came up for argument on motion for judg- 

ment on October 10th, 1889.

arg

par
tenMoss, Q. C, and T. P. Galt, for the plaintiffs.

The question is, whether the difference between the orig
inal investment and the sum paid by Mr. Gooderham, which 
is largely in excess of that original investment, should be 
treated as capital or income ; in other words, are the accu
mulations beyond what the trustees received from time to 
time in the shape of dividends, to be treated as capital or

income ? /
The children of the testator contend this sum is income, 

—the grandchildren of the testator contend it is capital. » 
[Boyd, C.—The accrued profits of the business during these 
years is the fund in question];

not
int«

fon
inc

of

' , a8r

has
465

Robinson, Q. C„ for Mrs. Cox, and Mr. Frederick Worts 
he desired the advance. The sole question is, is

on

so far as .
this fund consisting of the increase between what is put 
into the business and whq.t George Gooderham paid, to be 
considered capital or income ? The reserve fund consists 
of what had accumulated up to the purchase money, ant 
what went to increase the purchase money. I don’t know 
that there can be any distinction in principle between the 
two sums. There is much authority on this question, but 
Houck v. Sproule, 12 App. Cas. 385, is probably the only 
case needing careful consideration here. By far the larger 
number of the cases decided are questions of the effect of 

company, whose shares have been taken by a tes- 
of that kind the tenant for life

on
1

Joii
sha
of t
tioc
was
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capi
itse

what a
tator, has done. In cases 
and the remainderman are bound by what the company 
chooses to do. Persons taking shares in a company are
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subject to what the company chooses to do,—they are en- Argument, 

titled only to such dividends as the directors choose to 
declare. If they give it out as dividend it goes to the 
tenant for life, But here the question is different, namely, 
what the parties have agreed shall be done. We say the 
argument is unanswerable in favour of the money being 
income. The trustees made the investment, and it is 
part of the case that all who made the agreement in
tended this should be income. So here the question is 
not what the company have done, but what the parties 
intended, unless there is something to prevent this being 
carried out. The agreement says a reserve fund is to be 
formed out of the profits. Now profits are primd facie 
income. Is there anything to make this capital ? What 
was done cannot affect the character of the fund. In 
of the cases the question has turned on whether the 
company had power to increase their capital. ' Here the 
company had in a certain prescribed way, power to in
crease their capital, but they never did increase it. If the 
agreement has not changed the profits into capital, what 
has done so ? Morawetz on Private Corporations, 2nd ed. s.
465-472, discusses the whole question so far as it depends 
on American authority in cases where the turning point is, 
what has the company done. This case depends, however, 
on what the parties interested have themselves agreed to.

Lash, Q. C., for others in the same interest. This com
pany had power to increase its capital not only under the 
Joint Stock Company Act, but also by calling in unpaid 
shares. The profits now in question arose after the decease 
of the testator ; they are not the result of any accumula
tion of profits in his lifetime. The intention of all parties 
was, that the reserve fund should be something between 
the capital find the trustees,—which should prevent the 
capital being jeopardised,—not that it should be capital 
itself. In Boach v. Sproule, 12 App. Cas. 385, the judg
ment of Lord Herschell suggests a distinction existing x 
between this case and one where the question arises as to 
a bonus, the result of accumulations which may have 
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Ibefore the testator’s decease.
methodbeen going on for years

rnshed
to do so. Here, moreover, there is no evidence of t 
company intending to make this reserve fund into capital.

McCarthy, Q. C„ for the infants. The intention o the 
parties to this agreement, Specially where it is soug 
be made out by evidence outside the agreement ought not 
in a case like this, where infants are concerned to have any 
effect The trustees were not authorized to caIry 
business for more than a year. Lewin on Trusts, 8th ed
p 319, seems to show that as an investment this would not
have been justified. The trustees put the fund neverthe- 
less into a trading business. They were really speculating

- -—- ™d”hï:rr;,ï2 » «
breach of trust, the tenants

it
P

ii
a-

t)
T

o
ai
Ci

n
a

to those who wereaccrue
“Zlife Juld not obtain an advantage. Apart from that, 
h^ver. in this case regard being had to the agreement 
and the position of the parties, this reserve fund was as 
a matter of fact, treated as capital. The reserve fund was 
put aside to replace the corpus, if anything impaired the 
corpus,-in such case it would become corpus If it was 
p refit this could not be so. [Boyd, G—I understand it 

to prevent capital being impeached. If the building 
burnt, for instance, it would be replaced out of this 

fundi Yes. How then can it be said that it should not 
be regarded as capital ? Then, with this fund in existence 
if shares had been put on the market they would have had 
a higher value. This is illustrated by the very case of 
Bouch v. Sproule, 12 App. Cas. 385 Tnei ordinary ru 
seems to be, if the company have dealt with it in a certain 
way, that must govern the parties. The other side concede 
this in a way. The concern has been going on for 
years, during all which time the directors'have set:apart 
so much as profits and mit the rest back What hey 
might have done hereaftéSwe cannot tell. What ‘hey , 
have done has made it fart of the corpus. Shaker v.
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Wilson, L. R. 6 Ch. 503, is a stronger case than ours, and Argument, 

it was held that the moneys there in question went to the 
parties in remainder.

Creclman, for the adult grandchildren, in the same 
interest as the infants. There are two facts to be called 
attention to : In the agreement of April 30th, 1889, by 
which the sale to Mr. Gooderham took place—the offer of 
the purchaser shews that the whole was treated as capital.
The purchase is for seven-eighteenths of the capital stock, 
—because Mr. Gooderham evidently looked at it as capital 
of Gooderham & Worts. [Boyd, C—The other was an 
accretion]. Yes. Then the mortgage to secure it also indi
cates the intention of the parties to treat this as capital.

Robinson, in reply. The point as to breach of trust is a 
new one. The sons here, however, are not tenants for life 
as to half of the estate. Only the daughters are life ten
ants. In the will there are very unlimited powers of in
vestment. Moreover, here no new moneys were invested 
in this business. The trustees here retained the invest
ment, but did not continue the business ; they retained

stock company to 
usiness. They only 

retained the money which was in the business, taking a 
certain amount of stock in the new company. Whether 
we should consider they retained the investment, or should 
be said more properly to have made the investment in the 
shares of the company, seems immaterial. In one sense 
they retained the money in the business, in another they 
invested the money in the business. We say both the 
retention and the investment were authorized. We say 
there is here no breach of trust. Now the argument of 
the other side on the other point must go to this, that 
wherever you make a reserve fund of profits which may 
some day be resorted to to make good impaired capital, 
there the profits were always capital. If so it would 
prevent one ever forming a reserve fund out of profits 
the object of which is as a rule to equalise profits, and so 
make a certain yearly income safe. Supposing the re-

WORTS V. WORTS.VOL.

thod
shed
the

pital. 
f the 
ht to 
t not 
e any 
n the 
h ed.,
Id not 
erthe- 
lating 
should
e Hill, 
enants 
n that, 
sement 
vas, as 
id was 
•ed the 
it was 

band it 
uilding 
of this 
uld not 
istence, 
ave had I 
case of 
ry rule 
, certain 
concede 
or seven 
set apart 
sat they 
iat they , 4„l 
raker v.

investment and formed a joint 
which they turned over the whol$no
the

*



XV]

[VOL.THE ONTARIO REPORTS, 1889. the340
shamaindermen were entire strangers, it would be out of all 

- to argue that by the agreement the parties made 
certain share of their profits, they were to lose these

Argument. the
reason 
to a
profits for themselves and their families forever. Ste

tak

October 14th, 1889. Boyd, 0. ' Bic
BuiThe testator was, at his death, a partner in the firm of 

His will authorized the executors 
after his death if

tha
Gooderham & Worts 
to continue that business for one year

continued for a few months and then 
formed by the surviving partner and 
of the estate and others whereby the 

continued as a joint stock company.

mij
they saw fit. It 

corporation was 
the representatives 
same partnership
The assets of the testator were valued and put in 
much stock. The business in this shape was prosecuted for 
seven years when the interest of the estate was bought out 
at a large advance by the surviving partner. This employ
ment of the funds was with the assent of all the children of 
the testator. I have little doubt that technically there 
a breach of trust, and that this user of the moneys m the 
business was an improper investment under the terms of 

The will authorizes the trustees “to invest in 
such securities as they shall think proper . . with
power to. retain any investments existing at his death 
as Ion" as they shall see fit.” This latter clause does 
not mean the prosecution of the business he was en
gaged in, for at the longest that was to end in a year. 
Neither does it justify any change of form such as made 
here, whereby a partnership was superseded by a company 
of limited liability, and the " trustees acted therein instead 

” This was not retaining the moneys in
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the shape left by the testator ; nor was it retaining any 
investment existing at the time of his death. For invest
ment is not a proper term as to moneys in trade, and the 
testator has not used it in any popular sense, because he 
speaks of investing in connection with securities and docs 
not regard his business as an investment. Coming then to
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VOL.

the direction to invest- in such securities as the trustees Judgment, 
shall think proper—that does not justify the putting of Boyd, C. 
the estate into personal security much less into a trading 
concern : Pocock v. Peddington, 5 Ves. 794 ; Wilkes v.
Steward, G. Coop. 6. There was no “ security ” at all 
taken in this case : that means some such security as binds 
lands or something to be answerable for it : Ryder 
Bickerton, 3 Swan. 80, n. ; Harris v. Harris, 29 Beav. 107.
But it does not follow (because there was a breach of trust) 
that the capital of the testator’s estate should be increased 
out of the reserve fund in question. That aspect of the 
might arise if this property was to go between tenants for 
life and remaindermen. But such is not the relation of 
parties now contending before me. The grandchildren of 
the testator are not entitled in remainder unless the 
parents die intestate as to this estate. The owners of the 
whole estate practically, at present, are the parents who 
have all acquiesced in this employment of the assets. No 
one has a status to complain of what was done, and to in
sist that only a portion of the profits should go to the life 
estate and the remainder be capitalized. Therefore, 1 
hold that the matter falls to be disposed of in the 
way, breach or no breach of trust.

Eliminating this part of the transaction, how stands the 
fund ? The fundamental agreement between the 

corporators of the Gooderlmm & Worts company provides 
that a reserve fund shall be formed and kept up out of the 
profits of the said company in manner as specified (ft). Mr.
Beatty, in the evidence before me, said in effect that this 
was a fund intended to stand not as capital but as a sort 
of protection against capital being impeached by any 
tingencies (Z>). No such contingency arose—the fund has
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(a) The words of the fundamental agreement referred to were as fol
low8 : “A reserve fund shall be formed, and kept up out of the profits 
of; the said eompany ; and in order to form the same a sum shall be 
carried to the credit of such reserve fund in every year out of the net 
profits of that year, but not exceeding thirty-thrée per cent, of such net 
profits, until such funds amount to two hundred thousand dollars, and 
thereafter not to exceed twenty-five per cent, of the annual net profits.

I

(b) Mr. Beatty was examined orally during the course of the argument.
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increased and forms a large part of the value of whatJudgment

S Z SSS*.
order to determine the character of this reserve fund_ 
After providing for certain payments and annuities out ot 

the testator directs the residue of income to in
crease and accumulate for ten years-a period still current. 
When the ten years is up, the whole accumulated estate 
principal and interest, or increase, will form a new blended 
fund which is to be dealt with and divided as capita . 
That is to say, part of it will be shared so as to go abso
lutely to the sons, and part of it will form a new interest- 
bearing fund, the income of which is to,go to the sons 
and daughters for life, remainder to be at their disposal by 
will, otherwise to go as the testator has directed, among 
the grandchildren.

The testator, however, during the ten years contemplates 
advances being made out of the income of the share of 
each child, and this can only be managed by keeping 
separate the share of each and the interest or income accru
ing from it, so that during the ten years it may- appear 
what income is attributable to the share of each child.

The judgment already given by me, and which I cannot 
reverse, has affirmed that advances may be made out ol 
the whole residue of the •income accrued since t e en 1 o 

nd need not be confined to advances out ot
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m The^trustees were not required by the will to capitalize
1

wiiJune 11th, 1886, in another action(a) Thie was a judgment given on ,
for construction of the came will, which declared that according to the true 

* tinn nf the will : “ The plaintiffs ” (ac. the trustees) have an 
absolute ducretion to make advances from time to time under the eleventh 
daw" of the said will, a limited by the third codicil without enqmry, 
and without being informed a, to the purpose, forwhie*■ 
mnv be asked. (6) That such advances may be made out of the w 
residue of the income accrued aince the testator's death, and need not be 
confined to advance, out of the income accrued during the year in wh, 

each advances are made.
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the yearly income nor were they obliged to do so as the Judgment, 
result of going into trade. The parties might all have Boyd, C. 
agreed to capitalize, but their intention was otherwise as to 
the reserve fund. If the decision of the point rested merely 
upon the conduct of the corporate business and not upon 
the provisions of the will, I should not regard what has 
occurred as sufficient to change the accumulation of yearly 
profits in the reserve from income to capital. There must 
be some decisive act or course of dealing to indicate that 
such a change has been made. The mere fact that 
moneys were taken from the undivided profits and carried 
to a reserve fund‘is not equivalent to their capitalization : 
per Lord Watson in 12 App. Gas., at p. 402, nor does it appear 
tha^the reserve was so expended in the repair and mainte
nance of the works and plant as to make it to all intents and 
purposes capital stock in the concern. This was the turn
ing point in Straker v. Wilson, 6 Ch. Ap. 503, which led 
Lord Hatherley to reverse James, V. C., whose judgment is 
very pertinent to the circumstances of this case.

I regard it as the duty of the trustees under the will to 
keep the capital and income separate during the ten years 
for the purpose of advancement, if in their discretion ad
vancement is in any case proper. These profits have been 
practically kept separate by being segregated in a reserve 
fund which is readily ascertainable.

I now declare this reserve, derived from the user and in
crease of capital, to be income out of which advances may 
be made by the trustees.

The costs will be borne by the estate.
I may mention that evidence was tendered as to the 

wishes of the testator respecting the business of Gooder- 
ham & Worts, which I considered not material (even if 
admissible), having regard to the opinion I have now ex
pressed upon the whole case before me.

343WORTjfJ V. WORTS.OL.
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of the Township ofFrank v. The Corporation 
Harwich.

jdicnd dedication—Evidence of—Break
Way—Rood a long lake Hhore~U* roa(l »li

it of its character of a highway.
This was an appeal from the judgment of Falcon- 

bhjdoe. J„ in an action brought by Thomas Frank against
the Corporation of the Township of Harwich to restrain 
the defendants from tearing down fences and trespassing 

part of the plaintiff’s property, being lots 1, % *>, 
and F along the shore of Lake Erie which the defend
ants claimed had by user become a public highway.
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Statement.

tried at Chatham, on September 20th
The action was 

and 21st, 1888. t

nd T. Macbeth, lot the plaintiff. the J
MattlHwWiUonmi J. B. Rawkin, for the defendants. 804.

lond
la\Pu

FalconbridcTe, J. :— TliFebruary 19th, 1889. 1 “A 
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The plaintiff is the owner of a farm in Harwich, being 

,nJ ......... - having 110 *>"» '

ers,.™,
the defendants in 1880 and 1887, threw down a po 
tion of the plaintiff’s fence and attempted to make a load-

way.
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The plaintiff' brings his action claiming damages and an Judgment.

The defendants, by their statement of defence say : (1) Fall-"jbrld8e> 
that a highway known as the Lake shore or sandbank 
road running across the southerly end of the township of 
Harwich, and extending into the adjoining townships, was 
indicated many years ago and has since been used by 
Pfblic as a common highway, etc. ; (2) That the plaintiff' 

of his land with full knowledge of the ex
istence of said highway and long after the same was estab
lished,-and the plaintiff and prior owners of the land have 
acquiesced therein ; (3) That prior to the plaintiff ’s 
ship of the land and while said highway w’as being used 
as such by the public, etc., the defendants with the know
ledge and consent of the then owner of said land, laid out 
and opened other public highways into said Lake Shore 
road : one of which was made over a portion of said land, 
and defendants in so doing expended a large amount of 
money : and plaintiff ought to be estopped from now deny
ing the existence of the Lake Shore road ; (4) The Lake 
Shore road seldom required repairs, but public money 
expended thereon, and statute labour usually and from 

\ time to time performed thereon, and when plaintiff erected 
\ a fence and dfenied the existence of a highway, the defend- 

I \ ants as caretakers, liable for repairs, threw down such fence, 
l V as to keep the highway open for public use and travel,
\ idvl this is the wrong complained of.

I Tfiy -finds in question together with lots C and ]) in 
the third concession were patented to David Cowan in 
1804. Lots C and D lie between plaintiff ’s land and the '
Rond Eau which is known in the early surveys as “ Lac à 
larfointe au Pins.”

The description in the patent is as follows :
“ All that parcel or tract of land situate in the township 

of Harwich in the county of Kent in the western district 
in our said Province, containing by admeasurement 1100 
acres with allowances for road, be the same more or less, 
being lots lettered C and D in the third concession, lots 
lettered E and F and lots numbered 1 and 2 west of the 
Communication road from Lake Erie to Chatham, together 
with all the woods and waters thereon lying and being 
under the reservations, limitations, and conditions 
hereinafter expressed ; which said 1100 acres are butted 
and bounded or may be otherwise known as follows, 
that is to say : commencing in the little lake» within 

44—VOL. XVIII. O.R.
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c«U?e«oo°butadid’noPt deprive it of its character as a high
way. the other end being still open.

judgment dismissing the action with costs.

this judgment the plaintiff appealed to.the.Divi
sional Court, and the appeal was argued on September 7t . 
and 8th, 1889, before Boyd, G, and Proudfoot, J.
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Mom, Q.C., and Macbeth, for the appeal. The evidence 
shews that there was no express dedication cf a"7 r°; 
ln„ the front of the plaintiff’s farm, and no dedication 

Id he implied, because the owners (who reside in anothe 
knowledge of the alleged user by the 

dedication : there
cou
county) had no
oublie User alone does not prove 
must be animus Micandi. The whole place was ope 
unfenced and unoccupied until the year 1883, P*

township, until recently, was very marshy and wil
of the
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and any one crossing it would naturally go along the edgT'Argitmenk. 
of the lake, where the sand washed by the water made a 
comparatively hard surface and temporary road ; but even 
that was not permanent, as the action of the water caused 
this edge of sand or bar txfshift its position. There is J 
evidence that there was (only one settler there in 1816, and 
he used to go that way to tujfftl in the adjoining township.
Many years after pther settled came there and drove their 
covrçs that wq.y'to this unoccupied marsh, and cut and 
hauldd hay thêrefrom. They merely- used the beach as 
the easiest waÿ to and from the marsh and the lake, with
out any thought of acquiring any right, and with the 
exception of people shooting and fishing there, no other use 
was made of the way to the knowledge of the owners.
Under the circumstances it would have been churlish to 
deny people these privileges, and no dedication could be 
found from seventy years of such user. There was no /
evidence that it was used for teams or as a road proper.
Even user by casual travellers crossing the township ] 
ceased entirely in the year 1846, when the Rond Eau* (
broke through the bar to the lake, and the government \
put up two piers, one at each side of the passage broken 
through : and the piers cut off all road communicatidn at 
one end, and formed the way claimed into a cul de sac.
When the defendants first threw down the plaintiff’s fence 
at the entrance of the way on his farm, they claimed no 
dedicated right of way ; but that there was a road reserved 
there in the patent, or as the councillors say that there was 
a highway along all navigable waters, and the patent has 
been produced granting the lots down to the water’s edge 
and reserving no right of way, and any way implied along 
navigable waters is only for purposes of navigation. Tin- 
claim by dedication was first put forward after action 
brought. We refer to Angell on Highways, 3rd. ed., § 151 :
Regina v. Plynkett, 21 U. C. R. at 538 ; Macpherson v.
Scottish etc. Society, 13 Agp. Cas. 744 ; Schwinge v. Doel.
2 F. & F. 845 ; Chapman v. Cripps, ib. 864 ; Trustees of

* A small inland lake or pond.—Rep.

347FRANK V. CORPORATION OF HARWICH.L.
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the British Muséum v. Finnic, 5 C& P. 460; Glenn** Law 
of Highways,1L; Adams and the Corporation etc. of
W'l'tatihewwÂm, contra. No question as to the location , 

of the road or a.,\its width or the purposes for wh,cl, it 
used is raised by>e pleadings. The plaintiff demcsou,

his land. The

2 O.
148, 
dedie 
and I
Tow,

Mi

right to any way for any purpose 
public cannot be estopped by any énonçons reason given 
by the council for the defendants claim. The Lake Shore 
Road is a continuous one across several townships from 
Amherstburg eastward to Morpeth, and m treating the 
question of dedication wo must deal with the whole load 
and not merely a short portion in an unsettled part of 
Harwich. Dedication may be implied from thirty years 
user prior to the construction of the piers, and making this 
break in 1846 did not deprive the rest of the road of its 
nature as a highway : “once a highway always a high-* 
way.” A cut de sac may be a highway : Bailey v. Jamie- 
son 1 CJv. D. 329, and cases there cited. Moreover this 
is nutria cuZ de sac as the obstructed end abuts on navi
gable water at the piers, which water is a highway. The 

' evidence shews, and the trial Judge found that focus it, 

was used by the public as a highway to tim know
ledge of the owners for the time being, or their agents. 
The defendants also submit that it is not necessary to 
trace this knowledge to the owners or shew acquiescence 
by them to make a piimâ facie c*se ; and that case is 
not answered. The burden is on plaintiff#, i moe, s y. 

Bathurst, 49 L. J. Ch. 294, and
cited, and Mytton v. Buck, 2u U. C. RJITTfc defendant, 
thinking there was a highway along/the lake shore, opeqe 
roads leading* to it, one them beingWs part of pi*

« tiff’s land. The circumstances all slX that defendant 
and the public used the way in quest^nj^f right and 
not with permission. Plaintiff denies the user and docs 
not pretend that permission was given. See Moore v _ 
Corporation of Esquenng, 21 C. P. at p. 281 ; Shirley 
Ldg. Cas. 381 ; Addïïts v. The Corporation of East Whitby ,
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2 O. R. at 476 ; Angel 1 on Highways, 3rd ed. §§ 142,145, Argument. ^ ' 
148, and 158. The Court should be guarded in finding 
dedication by user over wild lands, yet it can be inferred 
and found and should be so found here : Dunlop v. The 
Township of York, 16 Gr. 216.

Macbelfi, in reply, referred to The Grand hotel Co. v.
Cross, 44 U. C. R. 153. .

October 8th?ir889.
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Boyd, C.

This case was argued upon the proposition of law that 
the locus in quo being a sandy beach, barren and unen
closed, evidence of dedication should not be inferred from 
mere length of user by the public, for tins citing Angell on 
Highways, 3rd ed., § 151.

This does not appear to accord with English law. In 
The Queen v. The Inhabitants of East Mark, 11 Q. B. 877, 
Lord Denman said : “If a road has been used by the public 
between forty and fifty years without objection, am I not 
to use it, unless I know who has been owner of it ? * * 
I think the public are not^bound to inquire whether this 
or that owner would be more likely to know his rights 
and to assert them ; and that we have gone quite wrong 
in entering upon such inquiries. Enjoyment for a great 
length of time ought to be sufficient evidence of dedication, 
unless the state of the property has been such as to make 
dedication impossible,” p. 882. That waj$ a case arising in 
respect of the waste lands of a manor. The principle thus 
laid down was declared to be sound and familiar law in 
The Queen v. Petrie, 4 E. & B. at p. 44, and was followed 
in a late case by Fry, J., decided in 1880, Powers v. 
Bathurst, 49 L. J. Ch. 294.

The decisions in the States are not uniform. Some very 
strong may be found in support of the English view. See 
Worrall v. Rhoads, 2 Whart (Pa.) 427, and Reimer v. 
Stuber, 20 Pa. St. R. 458.

But the evidence in this case is not confined to acts of 
user merely ; it is shewn that this user was with the
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............ . knowledge of end without objection from 'otmer owner,
Jr-C The locus in quo is part of a long stretch ot commonly 

r ' used roadway forming a lake shore road across several 
townships. It was very obvious that the early settle, 
would avail themselves of this firm sandy path prov.du 
Itv nature, made smooth and hard by the action ot Lake 
Erie, and needing no repairs to keep it ™ order. As the 
road began by this kind of user so rt was kept up m late, 
years, though other proper townsh.p roads were afte.wau s 
opened up in the interior. It,never ceased to be used b>
the public for purposes of business and recreation, and as
a matter of evidence there was plenty from which a . 

tribunal might infer dedication
The road thus used was travelled in the same course, any 

slight variation being caused only by the nse Rnd a of tlu 
water in the lake, and any interruption of its continuity 
beino for an occasional short period in the spring, when tin 
water would break through the bar ; but any opening so 
made was speedily filled up again with material as film
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lake shore road between townships to the east 
to the west of this channel. But with that difference, the 
road in front of the plaintiff’s land has been used as before 
down as far as the piers, to the time when the plaint,tt 

tion out of which this litigation arose, 
h that the effect of this public work 
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to justify his judgment dismissing the plaintiff s action and
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1 can find no satisfactory ground upon which to distur^ it. Judgment.
Boyd, v.

FRANK V. CORPORATION OF HARWICH.mL.
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It will therefore be affirmed with costs.

Proudfoo<J.

1I Have read over all the evidence in this case, and it 
appears to me to establish that for many years there was 

jcontinuSus travel and traffic from about the site of 
Antrim, or ofjïills wharf, along the shore of Pointe au 
Pins^the^pomt forming the Rond Eau, and westward past 
the land now owned by the plaintiff, and on to Amherst- 
burgh.

The irruption of the lake at the place where the piers 
and breakwater are now placed interrupted that communi
cation for teams and horses, though it continued to be used 
by foot passengers. To the west of the piers there has 
been a continuous, but, owing to the interruption, a less 
frequent use of the road along the front of the plaintiff's 
land, not only by pleasure seekers, and hunters and fishers, 
but also by others. The Rond Eau is a harbour, and from 
there are shipped wood, and staves, and grain, and goods 

imported. A custom house officer resides at Blenheim, 
and in the perfornujocfo of his duty he has to visit the 
harbour, and uses tUÊÉàke Shore Road in going and re
turning. Passing tnfcyKaintiff’s land, the road is on the 
sandy beach, varyin^Smaetimes in its line during storms 
when the part nearest the lake is washed by the waves.

It appears that some road work was done by the path-
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master many years ago oiy the road in front of the plain
tiff’s place. The plaintifffs father was well aware of this, 
and paid for it. Hp dfnéw of the existence of the road. 
Part of it had been repaired by logà laid^in Vorduroy 
fashion, and when logs happened to be\yashed çyüt by th I

Iwater of the lake they were replaced.
There is varying evidence as to the amount of user of 

the road, as might be expected, according as the witnesses 
it^p,t different times. One of th^ witnesses says: 

“ There is that one road to get to the west side of
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the piers, either on foot or with a buggy or waggon. 
Hnm^r J There is that one road and that one road only. I have 

seen hundreds and hundreds of people travel over that 
road, and dozens and dozens of buggies and double carriages 
driving along it. People drove on it to draw wood, or logs, 

or anything." ,
There was never any interruption of the travel 

road till a fence was placed across it by the plaintiff or by 
his direction in 1883. The fence w^put up by Bisnett, a 
tenant of the plaintiff,1^md-wlTo owns adjoining land 

/ Before this he had asked Vester, one of the municipal 
councillors oi Harwich to move a resolution granting 
him the privilege of building a fence across the road to the 
lake, on the condition that he might put a gate there and 
allow the people the privilege of passing backwards and 
forward. No such motion was made. Bisnett put up 
the fence people petitioned against it, and the council

directed him to remove it. He then petitioned for an exten
sion of time to enable him to do so, saying that if the 
fence were removed his cattle would get out of his grounds.
An extension was given to him. Not having removed ,
the fence was repeatedly thrown down by direction of the

^ Another councillor, Hutchison, gives evidence of Bisnett 

haviivr applied to the council for leave to put up the 
fence, which was not granted. Cameron another coun
cillor, speaks of the application, and thinks he was allowed 
to put up the fence, if he put a gate at the road and kep 
a man there : that the fence was built and gate placed, but 
Bisnett had forbidden people to pass: that complaints 

were then made. /
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Bisnett represents the action/of the council as having 
been friendly to him,-that the' council wanted to please 
the persons complaining of the fence, and ordered its 
removal; and wanted also to please Bisnett, and extended 
the time for its removal for a year; and he says he was 
never troubled about it afterwards. Bisnett s ease expued 

from this action of the council.

!

in about a year

\
\!
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\jjfmtever may have been the friendly intentions of Judgment, 

the council to BisnetVthey do not seem to have had the pmudf 
same to the plaintiff; as, after Bisnett’s lease had jexfïïfêîÎT- 
the council ordered the fence to be thrown downS\It was 
repeatedly thrown down, and as often replaced by plaintiff’s

But;on.

hat
,ges
ogs,

Bisnett deniespaving applied to the council for leave to.
K put up the fence before he built it.

In 1859 the defendants employed a surveyor to lay out 
what was known as the Gore road, to connect with the 
Lake Shore road. The survey was made, and connected 
with the line between lots 2 and 3, and thence down to 
the lake. This recognizes the existence of the Lake Shore ' 
road by the council thirty years ago, and runs another 
road to connect with it. Malcolm, the surveyor who made 
the survey, testifies to its use as a public road from the piers 
westerly.

Recognizing the difficulty of establishing a right of way 
by user, since the user is not continuous and may vary at 
different times, a consideration of all the voluminous evi- 
depce in this case satisfies me that for many years (forty 
or more), there has been such a user of the way in question 

y as to give a right. There is evidence of varying witnesses, 
but amply sufficient to sustain the judgment, if the learned 
Judge believed them.

The plaintiffs title is derived from his father’s will, 
under which he took a share, and by purchases from his 
brothers of their shares, and I think he must be bound by 
his father’s act as well as his own. The evidence above 
shews that his father was aware of this travelled way and 
acquiesced in it—though the plaintiff says that at one time 
his father forbade the council to make the road, which is 
not very intelligible, as the road was in use long before. 
The acquiescence of the father in the user of the road, his 
paying for labour done by the pathmaster on it,—and the 
plaintiff’s knowledge of the user of the road without ob
jection since the death of his father till 1883, amount, I 
think, to evidence of a dedication.

45—VOL. XVIII. o.R. ' ' f
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A rood deal of the argument for the pontiff seemed to 
irruption of the lake, and the building of the 

obstruction that put an end to the right to 
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have exercised that right here. _

The judgment should be affirmed. See Souch t. East

London R.W. Co., L R. 16 Eq. 108.
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d to
the 

ht to
[CHANCERY DIVISION.]

Anderson et al. v. The Sauueen Mutual Fire 
Insurance Company of Mount Forest.

to a 
id or 
The 

!, and Fire insurance—R.8.O. eh. Hi', sec. 106—Statutory conditions, 12, 13, 22— 
e clause—Time n'ithin which and person by whom proojs of 
made—Default of mortgagor—Subrogation—Premium note—

>Mortgage 
loss to be 
Sec. 131.East V

A mortgagor insured his mill against tire with the defendants, the policy 
l>eing payable on its face, to the extent of one-half, to the mortgagee, 

died to the poli
gagX. B. çy was a separate slip called a “ mortgagee clause,” 

by which it was provided that the insurance, as to the interest of the 
mortgagee only therein should not be invalidated by any act or neglect of 
the mortgagor ; and, also, that whenever the company should pay the 
mortgagee any sum for loss under the policy, and should claim that, as 
to the mortgagor, no liability existed therefor, it should, to the 
extent of such payment, be subrogated to all the rights of the party to 
whom such payment should be made.

Proofs of loss were" not made by the mortgagor and mortgagee until 
within sixty days of the end of the yew; after a fire had occurred ; and 
within sixty days after the proofs were*delivered, an action was com
menced by the mortgagor and the representatives of the mortgagee :— 

Held, (affirming the judgment of Boyd, C., at the trial), that the 
mortgagee was not bound as “ the assured,” under statutory condition 
12, to make proofs of loss, and that here the person assured, the 
mortgagor, was the person to make them, under conditions 12 and 13 :— 
eld, also, that the neglect of the assured to make the proofs of loss in 
proper time, so that the sixty days thereafter might expire before the 
termination of the year after the loss, within which an action had to be 
brought under condition 22, was a neglect from the consequences of 
which the mortgagee was relieved by the mortgagee clause, and that, as 
far as he was concerned, the action was not'brought too soon :—

Held, also, that the words, “ shall claim that, as to the mo 
liability exists,” in the mortgagee «clause, meant “and 
mortgagor no liability exists,” and that,“as the policy was valid at the 
time of the fire, and nothing was shown to have taken place since to 
render it invalid, there was a liability to the mortgagor : that condition 

barred the remedy and not the right, and that tne defendants were 
not entitled to subrogation

Held, also, that the mortgagor was bound to make the proofs in such time, 
that the sixty days would elapse before the expiration of the year 
limited for bringing the action and his remedy as to the other half of 
the policy was barred.

defendants claimed the right, under R.S.O. ch. 167, sec. 131, to 
retain the amount of the premium note given to the mortgagor until 
the time had expired for which the insurance was made to cot 

- assessments that might be made thereon :—
Held, that, as against the mortgagee, they were not entitled to retain the 

amount.

Atta

1
rtgagor, no 
as to the

I
The

This was an appeal and cross-appeal from the judgment Statement, 
of Boyd, C., at the trial.

\
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The action was on a fire insurance policy for $1,000 
brought by the insured, a mortgagor, and the personal repre
sentatives of a mortgagee of $he insured premises : each of 
whom had brought separate actions which were consoli
dated, and tried together at Walkcrton, on April 11th, 1889.

Shaw, Q. C., appeared for the - executors of the mort
gagee.

D. Robertson, for the insured, William Wilton.
W. Kingston, for the company

THE ONTARIO REPORTS, 1889-
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The facts sufficiently appear in the judgment of 

Ferguson, J.

At the trial the learned Chancellor gave the following 
judgment :

Boyd, C. :—

I think this policy must be divided, as to the $500. I 
do not see that there is any case precisely governing this 
present decision, and I formed the opinion as to how that 
decision should be, not being controlled by any authority 
on the points.

So far as t|ie $500—one-half of this amount is con
cerned, which is payable by the terms of the policy to 
Mr. Present of Guelph, who is mortgagee, I think his 
representatives have the right to recover it, notwith
standing the defences that have been raised.

Under the clause in the slip which is annexed to the 
policy, it is recited that, “ It being hereby understood and 
agreed, that this insurance, as to the interest of the mort
gagee or trustee only therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the pro
perty insured, nor by the occupation of the premises for 
purposes more hazardous than are permitted by the terms 
of this policy.”

Now the matters which are set up as against the mort
gagor are, 1st : That of misrepresentation in the valuation 
of the property which was said to be worth $4,700 ; 2nd, 
A false statement that the property was injured to the
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.Judgment, indicate what is meant. One of them is, that he is to state 
“ When and how the fire originated, so far as the declarant 
knows or believes ; 3. That the fire was not caused through 
his wilful act or neglect, procurement, means, or contri
vance ; 4. The amount of other insurances ; 5. All liens 
and encumbrances on the subject of insurance ; 6. The 
place where the property insured, if movable, was deposi
ted at the time of the fire ; 7. He is in support of lus 
claims, if required and if practicable, to produce books ot 
account, warehouse receipts and stock-lists,’ and so on. 
All that shows that “ any person claiming,” refers to the per
son in occupation as opposed to the person who has 
encumbrances upon the property ; so that I think the 
inherent meaning of these two clauses is to show that the 
person insured is the person to make the proof.

Then the 17th condition says/' The loss shall not be 
payable until sixty days after completion ot the proofs ot 
loss, unless otherwise provided for by the contract ot insur
ance. Reading that, and the 12th section together, it is- 
clear that there must be proof of loss made by the insured.

In this case we have that proof of loss made by the 
insured, though not sixty days before the action, so 
have the 12th paragraph satisfied by the proof of loss being 
made.If the insured himself were suing it seems to me 
the 17th clause applies, that he"'shall not have the right of 
action till sixty days after the proofs of loss. But this 
goes on to say, “The loss shall not be payable until sixty 
days after completion of the proofs of loss, unless other
wise provided for by the contract cf insurance.’’

I think we have another provision in reference to the per
son who is not the insured, and that is this mortgagee clause 
affecting the mortgagee, which says: “It being hereby 
understood and agreed, that this insurance as to the inter
est of lh^>mortgagee or trustee only therein, shall not be 
invalidated by any act or neglect of the mortgagor or 
owner of the property insured.” I think that is another 
provision in reference to the payment so far as the mort
gagee is concerned, which exempts him from the limita
tions imposed upon him by the 17th condition.

Then the 22nd says: “Every, action or proceeding 
against the company for the recovery of any claim under 
or by virtue of this policy, shall be absolutely barred, 
unless commenced within the term of one year next after 

’ ‘the 1qs6 or damage occurs.”
- I should suppose that that pledges the mortgagee to

begi

did"
fioyd, C.

4»
The
and

that 
ning. 
the s 
shoiL 
the < 
that

Th
able 
defer 
think 
right 
becav 
this $ 
say, 1 
his in 
any f 
catioi 
becau 
extinj 
that t 
positii 
by th< 
is the 

As i 
think 
Under 
right a 
clearly 
only r 
Wiltor 
would 
to Mr. 
but it. 
assign 
ing th 
policy, 
recover

\

*j]

w

™
:

.
gs

Sg
âP

SE
SS

SS
;

BÉ
É



XVIII.] ANDERSON V. SAUGEEN MUTUAL FIRE

ïi“ t “? - '*-• sseù
Mffl^aasfeSS!^.

the°sound coniuition 'bS^*^7^' tU T be

EB5B#s5Es:
s t£2r£râ“ tSilSrirEs
ÊE5SEB3ïr^F“«

s*"2^sr‘i;£tiÏ7F
S^ÆTiûSKfsr ” l.“ ,li»‘K? “ ■lüW-S*“;4--«TAïa
eUsFbeit"
Wilton’sJlttL d A th ITteoge on the strength lof

r5Sr«FF'lS^i:
SAIS- S,‘r “"wSSESpolicy, so that mthatPinyfaldaSSlgmng ®50ü of(“«
recover this $500 I amd/a.ing wL^Æk, loweveXf 

A policy in another company.—Rep,

INS. CC). 359

any

I
not in a

ei f

zonly

i
s

VI

î

V

[VOL.

state 
lavant 
rough 
ontri- 
liens 

I. The

of his 
oks of 
so on,, 
e perl 
o has 
k the 
at the

not be 
ofs of

r, it is- 
isured. 
by the 
so we

ght of 
t this 
I sixty 
other-

le per- 
clause 
hereby 
inter

net be

nothçr

limita-

eeding 
under 

barred, 
;t after

.gee to

I
-

ii

./V 
/



.

XVIJ[vol. -THE ONTARIO REPORTS, 1389.tm
Judgment, they can recover it they are 'precluded because Wilton is 

precluded, and I think lie is precluded because he has not 
waited sixty days after the proofs.

It is said that it is inequitable to set that up. I do not 
where there is any equity to be set up against ap Act 

of Parliament, The parties were not in the dark as to 
what their rights were ; in fact their attention was called 
to the matter of claim papers more than once. Letters 
were written about the claim papers, and the- company is 
asked if they are important and they abstain from 
ing it, pot saying anything about it.

The 20th condition says, “No condition of the policy, 
eithér in whole or in part, shall be deemed to have been 
waived by the company, unless the waiver is clearly ex
pressed in writing, signed by an agent of the company.”

We have nothing in writing clearly expressed. We have 
correspondence backward rind forward, which may be one 
thing from the point of view of the company, and another 
thing from the point of view of the person writing ; but it 
was to'get rid of that difficulty that the legislature said , 
that no waiver was to be allowed unless clearly expressed 
in writing, signed by an agent of the company, 
there is nothing of that kind here at all. Sn»f< 
action of the company in sending these blank claim papers 
shows that they were not going to waive that. It is 
fortunate that*Wilton did not perfect his claim before 
bringing his action. He does succeed as to these points 
which occupied the time of the Court, and tins other, as 
to the time gave rise to no additional cost/at, all. I 
think the judgment should be for the mortgagee to the 
extent of "$500, with costs of action , and ^dismissing 
Wilton’s action without costs.
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From this judgment both the plaintiffs and defendants 
appealed to the Divisional Court, and the appeal and cross
appeal were argued on 
ouson and Robertson, JJ.

September 10th, 1889, before Fer-

William Kingston, for the defendants. The action was 
brought within twenty days of the making of the proofs. 
The mortgagee has succeeded in getting a judgment, 
although the insured was in fault, and the defendants are 
entitled to an assignment of the mortgage to the extent of

.
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Dav!-1!°nreCIVered- „T1,e„C°”!,any W6re Willing to Argument,
pay toe mortgagee tins $500 if he would make such an
ZC ; ^ If the defence, that the action
was brought too soon, was good against the insured, it was 
also good against the mortgagee. The mortgagee has not 
put m any proofs and cannot avail himself of those put in by
attached"!' P0‘,,Cy *“* ti‘C ln0rt«aSee clause slip 
attached, s a new and separate contract with the mort-
gagee by the company ; Mitchell v. City of London Assur- 
ance C0., In A. R. 262; Dick,.Franklin Ins. Co. 10 Mo App 
R. 376 at p. 388. The company is also entitled to retain the 
amount of the premium note for the $500 now ordered to ■ 
he paid by them . R. S. O. ch. 167, sec. 131. I refer to 
Bull vThe Forth British Canadian Investment Co 15
214 The NC KlfV' ^ Uni°n FinIm' C°- 3 O- R- 
2d4 ,lhe National Fire Ins. Co. , McLaren. 12 O. R

1 OrT nZT ,°r°- Vl °anada Fin- *»- Cb.i
5 b;C R 8*’ C°- °f Wellin9ton v. Frey.

V“8,*, Q' °- “ntra- The judgment is right that the 

p.orfs of loss should be made by the insured, the mort- 
gagoV in this case. If the mortgagor neglects the proofs 
he mortgagee is not affected. No proofs are necessary by 

the/mortgagee, so no time need elapse after proofs before 
the mortgagee could bring an action. Proofs of loss must 
be made by the insured, even when the loss, isfpayable to 
a third party. See 12th statutory condition, ley may he 
made by the agent of the insured under the I4th condition 
As to subrogation, the contract of the company\s with the 
mortgagor, and the company contends if they pay any- 
thing to the mortgagee and they claim there was no 
liability to the mortgagor, then they are entitled to an 
assignment of the mortgage to the extent of the payment 
Hie mortgagee never consented to any such arrangement 
and ,s not bound. Even if the mortgagee had consented, 
the circumstances of this case do not call for it. There 
was no offer of payment and demand of an assignment: 

n v- T,Le Union Fire Ins. Co.. 3 0. R. 234.
46—VOL XVIII, O.R.
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Mortgagee or Trustee, as here-Loss, if any, payable to 
inafter provided.

1. It being hereby understood and agreed, that this insurance, as to the 
interest of the mortgagee or trustee, only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the property insured, 
nor by the occupation of the premises for purposes more hazardous than 
are permitted by the terms of this policy. p 

t>. Provided, that in case the mortgagor or owner neglects or refuses to 
pay any premium or assessments due under this policy, then, on demand, 
the mortgagee or trustee shall pay the same.

The policy sued on bears date the 10th July, 1887. It 
is executed by the defendants; 
ance in favour of Willia

urports to be an insur- 
ilton, foK$hejyini of $600 on 

ns a grist mill, and the 
(ery contained therein, 
nsurance, the property was under a 
ofr the sum of three thousand dol- 
i favour of the late Mr. Present, of 
Other properties were embraced

a frame building, then/occupied 
sum of $400 on machi 

At the time of the
mortgage apparently 
lars, made by Wilton i 
the city of Guelph, 
this mortgage.

Wilton and the personal representatives of the late Mr. 
Present are the plaintiffs. Anderson is one of these re
presentatives.

Appended to the policy is a clause known as the Mort
gagee Clause*

* MORTGAGEE CLAUSE.

October 19,1889. Ferguson J.

if the mortgagor did not put in proofs in time or 
before the time limited, that does not show there was no 
liability. It may be the action would fail, but there is 
such a liability as would support the mortgagee’s claim. 
There is no evidence of any premium note being in exis
tence. It pmy have been paid. The sixty days limitation 
does not bar the action, it only postpones the payment : 
Smith v The City of London Ins. Co., 110. It. at p. 61.

Kingston, in reply.

sueArgument.

:

\
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» ±“'-~
trustee, as hereinafter provided." Then follow seven pro-
v,.s,ons; the first and seventh of which were the\„nes 
chiefiy discussed upon the argument before us.

ihe statutory conditions 
nnd variations of the
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forfoccurred on the, 10th day of
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Judgment, occasioned the loss sued
Ferguson, J. October, 1887.

The proofs of loss furnished by Wilton, are dated the 23rd 
marked as having beep, or T1day of August, 1888, and are 

said to have been, received by the defendants on the 28th 
September of the same year. Certain proofs of loss bear
ing date the 26th day of August, 1888, were also appar
ently furnished by the late Mr. Present, the mortgagee.

No question appears to have been raised as to the suffi-' 

ciency in fact of the proofs of loss.
The 17th of the statutoty conditions is : “ The loss shall 

not be payable until sixty days after Completion of the 
proofs of loss, unless otherwise provided by the contract 
of insurance.”

The 22nd of the same conditions, is: “Every action or 
proceeding against the company for the recovery of any 
claim under or by virtue of this policy, shall be absolutely 
barred, unless commenced within the term of one year 
aiext after the loss or damage occurs.”
' On the face of the policy, the amount payable to the 
mortgagee in the event referred to, is limited to the sum of
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$500.
The mortgagor, the assured, and the representatives of 

the mortgagee join aSypl^tiffs in suing the.defendants, 
each, as I understand, seeling to recover the sum of $500, 
the amount of the policy as before stated, being $ 1,000 ■ 
and no such question, as to parties, as that discussed and 
decided in the case of Mitchell v. City of London Ass. Co., 
15 A. R. 262, was raised, and I apprehend it could not be 
under the circumstances with success.

According to my recollection of what passed upon the 
commenced two days before the

The
that tl 
the ii 
policy 
for an; 
valid, i 
on thi 
brougt 
brougt 
comple 
fessedl;

argument, the action was 
expiration of the year from the time of the happening of 
the fire that occasioned the loss. But at the time of its 
commencement, the sixty days after the completion of the 
proofs of loss had not expired. I have no doubt that 
these statements from recollection are correct, but I have 
to rely upon recollection, because counsel have seen fit to
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ZyrVhe,rrdand SOme 0ther mad after
some trouble I have failed to obtain them. I have not,, ------ , •
now any copy of the pleadings. terguaon, .1.

The 12th of/ie statutory conditions is : •• Proof of loss 
must be ipade by the assured, although the loss be payable 
to a third party.” z r J

The 13th of these conditions is : " Any person entitled to 
make a claim under this policy is to observe the following 
directions : then follow several directions marked froma 
to c, inclusive, according to the statute.

The action was

365

ie 23rd 
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e 28th 
i bear- 
appar- :

roe.
uffi-e s

is shall 
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tried before the Chancellor, who for the 
reasons assigned by him, decided that there should be a 
recovery by or for the representatives of the mortgagee 
for the sum of $500 ; but that the mortgagor could not 
recover for the other $500 ; and from his judgment there 
are cross-appeals, that is, there are two appeals, one by the 
defendant and one by the plaintiff mortgagor.

Counsel for the defendant did object that the findings 
of fact were not correct, but said he could not hope to 
have them or any of them reversed or set aside under the 
circumstances ; and looking at the evidence and the man- 
ner in which it was treated by the learned Judge in giving 
reasons for his findings, I think the opinion of the learned 
counsel that he could not hope to have the findings dis- 
turbed, was a well-founded
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These findings must, I think, stand, the result being 

that there was no misrepresentation, fraud, or the like at 
the inception of the, transaction ; and further, that the 
P°hcy at the time of the fire that occasioned the loss, was 
lor anything that has been said or urged against it, a good’ 
valid and subsisting policy. The other chief contentions 
on the part of the defence were, that the action was 
brought too soon, by which it was meant, that it was 
brought before the expiration of the sixty days after the 
completion of the proofs of loss and a contention pro
fessedly based upon some of the provisions of the “ mort
gagee clause,” which was called the right of subrogation. 

As to the first of these contentions, it was argued that
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Judgment, there was a contract of insurance between the defendants 

and the mortgagee : that the «mortgagee fell under the 
expression “ the assured," in the 12th condition : and that 
for this reason he should, as “ the assured make proofs of 

loss.”

Ferguson, J.

number ofUpon this subject, I have looked at
and authorities, and I think the position of the three 

, the mortgagor, and the mortgagee, 
has concern, is, with perhaps a too 

free use of the word “ assignee," stated with reasonable 
accuracy in May on Insurance, at p. 459, where the author, 
after dealing with the case of à transfer of the property 
and an assignment of the policy, says: “But there is an
other species of assignment, or transfer it may be called, 
in the nature of an assignment of a chose, in action. It is ■ 
this : 1 In case of loss, pay the amount to A. B.’ It is a 

tingent order or assignment of the money, should the 
event happen upon which money will become due on the 

If the insurer assents to it, and the event hap
pens, such assignee may maintain an action in Iris oi^n 
name, because, upon notice of the assignment, the insurers^ 
hiA agreed to pay the assignee instead of the assignor. 
But.tile original contract remains; the assignment and 
assent to it form a new and derivative contract out of the 
original. But the contract remains a contract of guaranty 
to the original assured; he must have an insurable inter
est in the property, and the property must be his at the 
time of the loss. The assignee has no insurable interest 
prinuf facie, in the property burnt, and does not recover 
as the party insured, but as the assignee of a party who 

insurable interest and a right to recover, which 
right he has transferred to the assignee, with the 
of 'the insurers.” *

If this is the position, as I think it is, the contention 
that the mortgagee was bound as “ the insured to make 
proof of loss under condition 12, must, I think, fail.

Then, in regard to condition 13, this seems intimately 
connected with the 12th condition, by which the proof

cases
parties, tKe company 
far as this contention
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367 1ridants 
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is to be made by the assured, although the loss i 
to a third party; The directions to be observed bV the 13th 
condition, seem to be directions in regard to ma£ino such 
proof. It appears to me that the two conditirms are neces
sarily interwoven, and that the real meani^ is, as stated 
bj the Chancellor in his judgment—namely! that the per
son insured is the person to make the proof V loss under 
these conditions. If this is not so, I 

and propriety of the reference

payable Judgment.
Ferguson, J.
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condition 12. The words “ any person entitled to make a 
chum under this policy" in the beginning of condition 13 
seem to me, when the two conditions are read together, to 
reter to the assured and his legal representatives, the policy 
being made in favour of him and such representatives, and 
m this way do not necessarily embrace the mortgagee in 
the present case. f o Ar

Provision No. 1 of t me‘mortgagee clause is, that the in
surance as to the interest of the mortgagee shall not be 
invalidated by any act or neglect of theWgagor, &c. 
The rights under such a provision are stated at least in 
part by the Chief Justice of Ontario, in the case of Omni
um Securities Co. v. Canada Fire, Co., I O. R. at p. 496 
The neglect of the assured to make the proofs of loss in 
proper time, so that the sixty days thereafter might 
expire before the termination of the year after the loss'”or 
damage, was, I think, a neglect from the consequences of 
which the mortgagee was relieved by this first provision 
m the mortgagee clause, and the case seems to he thus 
otherwise provided for by the contract within tile jneaning 
of the 17th condition. It was necessary to bring tne action 
within the year, and I am of the opinion that the contention 
that the action was (as it was expressed) brought too soon, 
cannot, so far as the rights of the mortgagee are concerned, 
succeed.

Then as to the subrogation, the provision is, that when
ever the company shall pay to the mortgagee any sum for 
loss under the policy, and shall claim that as to the mort
gagor no liability therefor exists, it shall at once and to
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Judgment, the çxtent of such payment, be legally subrogated to all 
the rights of the party to whom such payment shall be 
made, &c. Therô is a peculiarity in the words employed. 
“ and shall claim\ &c. I apprehend the meaning to be 

given to the expression is this : and as to the mortgagor 
no liability exists ;not that the company shall merely 
make such a claim, and as the policy was a valid and 
ubststing policy at the time of the fire, and nothing 

is shown to liave taken place since that time to render it 
invalid, the Mortgagor has a right, and there is a liability 
to him.

The action or proceeding only to recover this is spoken 
of in the 22nd condition. That condition bars the 
remedy only, and not the right. It does not, as I under
stand it, extinguish the liability ; and I am, for this reason, 
of the opinion that the Chancellor’s conclusion in regard 
to this clause for subrogation is the right one, and that 
the defendants are not entitled as contended.

As to the appeal of the mortgagor, nothing that was 
urged, seems to me to show, and in my opinion there is 
nothing to show, that they can be relieved from the posi
tion assigned them by the judgment appealed from.

The mortgagor was the one to make the proofs of claim. 
The two conditions Nos. 17 and 22, were before him. 
These are conditions contained in the statute, and no com
plaint can be made in regard to them. He, in order to 
guard his own interests was bound to make the proofs in 
such time that the sixty days after his so doing, would 
elapse before the expiration of the year limited for bring
ing the action. No suEcient reason is shown for his not 
having done so, and I am of the opinion that his remedy 
is barred by force of the two conditions. And so far, I am 
of the opinion that the judgment should be aErmed.

A matter that was not at all referred to before the 
learned Judge at the trial, was argued before us. This 
arises under section 131 of the Act, ch. 167, R S. 0., the 

the 131st section of 50 Vic. ch. 26 (0), which pro-
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pany the board of directors may retain the amount of the Judgment
nnH T ", 6 °r. UndertakinS g‘v™ for insurance thereof P ------- '
until the time has expired for which the insurance has °rg'“°n’

stall Wee’tr a“hr?rati0n of ™=h time the assured 
shall luve the right to demand and receive 
the retained

SAÜGEEN MUTUAL FIRE INS. CO.
369

o all
II be
yed,

agor 
■rely 
and 

hing 
er it
ilifcy

. , such part of
sum as has not been assessed for. The insur

ance, in the present case was from the 10th Julv 1887 tbh 10th July, ,890. Wei do not knott5 iias bln 

done m regard to assessments on the note. It was said at 
the bar that nothing had been paid in respect of it. The 
Act says the amount of the note may be retained by the
theTfrS’l&<7a"d the'guesti°nitiow is: Whether or not 
the defendants can avail themseh.es of the benefit of this 
section-of the Act as against this mortgagee?
£.aveebf0re by th° first 8cction °rpart\f the mort
gagee clause it is provided that the insurance as tin the
«^mortgagee or trustee only therein, shall L 
be inval dated by any act or default of the mortgagor L 
owner o, the property, &c. By this, I think, is mea^t tilt 
the insurance shall be good and valid and available to (he 
full amount of the interest of the mortgagee, and to ;thbf- 
amount only, notwithstanding any act or default of tbT 
mortgagor or owner: and as it seems to me, it Xld not 
consist with this contract to permit the defendants as 

against the mortgagee to retain the amount of the note 
The clause was probably passed to ensure to companies 
the actual payment of the consideration for the risk in 
cases in which a loss has occurred, and such consideration 
as not been paid. But the mortgagor or owner is the 

to pay the assessments-the one to pay this considera-
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■ iIf the consideration is paid, the company can have noth

ing to complain of in this respect. If it is not paid the 
non-payment of it is or will be a default of the mortgagor 
or owner and such a default seems to me to be a thing 
embraced an the contract in the mortgagee clause that * 
VUS ;?n referred *°- Beaides the one mentioned 

the ®iatlS to demand and receive any balance there 
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Judgment, might be after satisfying the assessments, is the assured, 

„ ——■ . who if mv view is correct, is not the mortgagee. 
er8“S ’ X am, for these reasons, of opinion against the defendants 

regard ; and I think the judgment should be

ill1!

Wild I in this 
affirmed with costs.

Ill i
11 if .
i1111'; e '

litIff:';

Robertson, J.

The only question which created a difficulty in my inind 
was tliât raised by defendants, claiming to have the right 
to deduct the amount of the premium note from the 

of the verdict recovered by the mortgagees 
not urged at the trial,

i.
amount
representatives, f- This point 
although the Refendants raised it on the pleadings, 
and there was no evidence offered of the notl-pay:

, nient of this note, or' that any part of it was yet unpaid. __ * 
But apart from that, ,1 am now, after due consideration of 
the effect of the contract between the parties, of opinion 
that the defendants have not the right to deduct this 

“from the amount which tile executors of the mortgagee 
have been held to have the right to recover ; if the amount . 
of the note has not been or is not Hereafter paid, that is or 
will be a default of the maker, who is the assured, and by 
the terms of the contract the rights of the mortgagee 
not to be in any way affected by the default, #tosof .the 

assured. I think, therefore, the judgment should be
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[QUEEN’S BENCH DIVISION.] 

' Chaud v. Rae.be

nind
ight

fully clotbcil himself with that character ; but the same doctrine deed
«Ton eruetLTgTuiTelS

Tnce v. Miiuuui, 10 O. R. 433, distinguished.
"thül.tt! PTt Ï ,Pe.ciallX r“isl»1 <>n the pleadings as to the time when 

the letters of administration were obtained, it devolves upon the Court
stitnL7S,Jff “ 001,0,1 W0S ^-n in time by a properly oou-

TTm“n her °f th° Pontiff obtained judgment against L. and K. in an action 
y™” “ n-onussory note on the 20th OctSier, 1808, and the plaintiff 
n f aïV mim1,0 a *n§nmSt. and R- npon the judgment on the 22nd
October 1888. At that time the plaintiff’s father was dead and no 
personal representative of his estate had been appointed. On the 4th
EwntütT’ !h89’l 0tti0rr n ad™;nlstration to his father’s estate were 
gianted to the plaintiff, the widow renouncing probate on the same 
day. Subsequently to that the statement of claim was delivered, and 
the action continued against R. alone. R. by his statement of defer 
put the plaintiff to tile proof of his position and title to sue on the
tionS,mR S°ô =£ S,' .«.T1 0“'8r dcfcn°e‘’ theStal"toof i-toit»

JÎÎÎ lbe wil1ow WIM the person primarily entitled to administer, 
and ns she had not renounced when the action was begun, the plaintiff 
had at that time no status ; and as against the Statute of Limitations

other specialty shall be commenced ; and therefore the action failed. 
SeMe also, that an objection raised at the trial that L. was not before 

the Court was a valid one; for an action on a joint judgment is not 
different in principle from an action of contract against joint contrac
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This action was begun by writ of summons issued 
22nd October, 1888, the plaintiff named in the writ being 
Albert Chard, son of Peter Chard, deceased, and the defen
dants George M. Rae and T. D. Ledyard.

At the date the writ issued ,np personal representative to 
the estate of Peter Chard had been appointed, but on the 4th 
November, 1889, letters of administration to the estate and 
effects of Peter Chard deceased were issued by the Surrogate

On Statement.
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Court of Hastings to the plaintiff, the widow of, the 
deceased renouncing administration on the same day.

was against George M. Rae only, 
the plaintiff was described as 

itate and effects of the late Peter

meiStatement.

judThe statement of çkul
amand in the style of cause 

“ administrator of th 
Chard.” The claim44 forth that the plaintiff was the son 
and administrator duly appointed of the late Peter Chard ; 
tfiatthe saidPeteKJhard on the 18th September, 1868, com
menced an action against Rae and such proceedings were 

\ had therein that or^the 26th October, 1868, Peter Chard 
recovered judgment a^Mnst Rae for $1,010 debt and $35.94 
costs ; that the whole amount of this judgment was-still 
unpaid atN.he time of the commencement of this action ; 
and the plaintiff claimed to recover the amount due upon 
the judgment for debt, interest, costs, and subsequent costs.

By his statement of defence the defendant said that, he 
did not admit the plaintiff’s title to bring the action jmd 
recovered him to prove that he occupied the position alleged - 
in the statement of claim, and that he was 
o*ner of the alleged judgment ; that the defendant did 
not admit the bringing of the former action oi the recovery 
of the judgment .therein, and put the plaintiff to the strict 
proof thereof. The defendant also said that, he never 
owed money to or had dealings with Peter Chçrd, and-if 
any judgment was ever recovered against him, 
ment was recovered upon a promissory note which lie'dq- 
dorsed as accommodation indorser merely, and which was X 
to be used for entirely different purposes, and which /

on his part had come/
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without notice to him or knowledge 
to the hand; of Peter Chard after maturity withouUSon- 
sideration, and jn fraud of the defendant ; that ff the 
alleged judgment were proved to have been regularly 
recovered, the defendant was not primarily liable thereon 
to the knowledge of Peter Chard, but the judgment 
recovered against a number of other persons who prior to 
himself were liable to Chard, either for the debt in question, 
or as indorsers prior to himself, to thé knowledge of Chard ; 
that about the time of the recovery of the alleged judg-
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ment Peter Chard entered into an arrangement with some Statement, 
or one of the defendants who were responsible to pay the 
judgment prior to this defendant; and in and by such 
arrangement Peter Chard agreed to and he did thereby 
release and discharge him from the alleged judgment and 
never enforced or tried to enforce payment thereof from him 
and thereby induced him to believe and he did believe that 
the judgment had been satisfied and himself released and all 
claims against him abandoned, and the defendant by rea
son of the^ction of Peter Chard and the plaintiff did not 
take any proceedings to protect himself, as'ho otherwise 
would have done, and had Peter Chard so acted he would 
have been able to protect himself from all liability by 
enforcing his rights against the other parties, which he 
was now unable to do ; that even if the defendant remained 
i«i e upon the judgment subsequent to such agreement and 

settlement, Peter Chard subsequently thereto so dealt with 
the defendants primarily liable thereon, knowing that this 
defendant s liability, if at all

373
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in consequence of such dealings the defendant became and . 
was discharged from any further liability ; that in conse- 
quence of the delay and laches, the parties primarily liable 
had long since been discharged in insolvency, or had 
otherwise become unable to be made to pay the judgment, 
and the defendant would not have the benefit ° 
evidence of Peter Chard, or of the other defendants 
his rights against them. The Retendant. Rae 
that he was

i did

rid* if
udg- of the 

or of 
submitted

prejudiced by the, delay that the enforce
ment now of the judgment would be a fraud upon him 
and he claimed the right to be-jfroteeted therefrom. Lastly’ 
he set up that any claim the plaintiff had against him was’ 
under the practice of the Court, barred by lapse of time’ 
and he claimed the benefit of the various statutes of limi
tation in force since the reSovery of the judgment, epecially
n L: V Ck 78<R a °- 1877 eh- 61. sec. 1 ; and R. S 
0. 1877 ch. 108, sec. 23.

Issue was taken thereon.
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pi a;tried at Belleville, before Boyd, C.,Statement. The action was
cite

the 13th November, 1889.
An exemplification of the judgment 

shewed the date to be as mentioned in the statement of 
claim, and also that the judgment was against G. M. Rae 
and T. D. Ledyard. The letters ot administration issued 
to the plaintiff" were also put in. The witnesses called by 
the plaintiff proved that the judgment sued upon was 
obtained upon a promissory note made by one D Arcy ir. 
favour of Ledyard, and indorsed by Ledyard and Rae, 
and that the note got into the hands of Peter Chard in 

payment for certain mineral lands.
The defendant swore that he did not indorse the note 

blank indorsement to help

put in, which prewas
sho

T
L

and
thoi

fX). 1
two;
judg

Giin the usual way, but signed a
Ledyard, supposing himself to be secured; his indorsement
was not obtained to pay for the lands; he never received 
a farthing for this or other indorsements, an^tiever author
ized Ledyard to part with this one for any other purpose 
than to retire other paper indorsed by him (the defendant) 
to reduce his liability ; the note was not signed by D’Arcy 
when he (the defendant) indorsed it; he appeared to the 
writ of summons, but did not defend further, having been 
assured that the matter was finally settled between Chard 
and D’Arcy ; he would have defended but for this assiir- 

the ground of want of proper notice of dis- 
execution was ever issued against him at 

Toronto, where he had lived for twenty-eight years, and 
he felt that the matter Was closed ; no claim was made 
against him in Peter Chard’s lifetime ; he first received the 
writ of summons in this action on the 28th January, 1889 

Cross-examined, he said that he had no word from Chard 
or his solicitor that the claim was settled ; he found out 
by accident some time afterwards that judgment had gone 
against him ; he communicated with his solicitor, one 
Gilbert, and had an assurance that he would hear no more 
about it : Gilbert and D’Arcy and Chard and Fletcher (who 

associated with Ledyard in buying the land from 
Chard) were all dead; some three or four years ago the
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plamtUf wrote some letters, and afterwards a firm of soli-Element, 
citors in Toronto made a claim ; hé made an offer without 
prejudice ; he did not consider that it was just that he 
should pay or that there

hich 
t of 
Rae 
sued 
d by

:y ir. 
Rae, 
xl in

a“ny liability.was

The case was argued at the conclusion of the evidence, 
Dickson, Q. C„ for the plaintiff. I rely on the judgment 

and the letters of administration. These letters refer back 
though issued pending the action: Trice v. Robinson, 16 

1 O. R. 428. The action was begun before the expiry of the 
twenty years. The evidence given might have avoided a 
judgment in the original action, but is too late 
action on .tile judgment.

Glute, for the defendant. Tnce v. Robinson is distin 
X guishable. It applies only to cases where the 

entitled to administration, and that is not the _ 
as the mother only renounced after the expiry of the 
twenty years. The defence here is the Statute of Limita
tions, and this cannot be controlled by matters of pro
cedure : Knox v. Gye, L. E. 5 H. L. 656. 
the plaintiff to prove that the debt was not paid after 
the lapse of twenty years : McMahon v. Spencer, 13 A. R. 
430, 435. The defendant here was not primarily liable 
and upon payment would be entitled to an assignment of 
the judgment in the original action, and the effect of the 
plaintiff not proceeding against both of the defendants was 
to ischarge Ledyard from liability under that judgment • 
Fisher v. Patton, 5 O.S. 741 ? Adams v. Ham, 5 Ü.C.R. 292 
A judgment against two is a joint liability, and if afterwards 

t only one 18 proceeded against, that operates as a discharge of 
the other : King v. Hoare, 13 M. & W. 494 ; Biddleson v. 
Wlntel, 1 W. Bl. 507 ; Kendall v. Hamilton, 4 App. Cas. 
at p. 543. The judgment should not be revived as against 
Rae because of the prejudice resulting from the discharge of 
Ledyard: Rex v. Young, 2 Anstr. 448. The plaintiff should 
not be indulged by giving him leavejuw to bring Ledyard 
before the Court, because of ttelapse ofthne and the death 
of many witnesses : Maclennan’s Jud. Act
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Williams v. Andrews, W. N. 1875, p. 237. I also refer 
to Lucas v. Oniicpcshank, 1£ P. R. 31 ; Mcir v. Ftistm, »6.

Dickson, in reply. The reason that the action was not 
prosecuted against Ledyard, is that he has obtained a dis
charge in insolvency. I ask leave to add him now as a 

party.
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A
December 3,1889. Boyd, C. actic

theThe rule in equity is, as I endeavoured to state,,it in 
Trice v. Robinson,l(i O.R. at p. 433, that when a person is 
entitled to obtain letters of administration he may begin 
an action as administrator before he has fully clothed him
self with that character. Thus Humphreys v. Humphreys, 
3 p. Wnis. 348, shews that the person who is entitled to 

next of kin, file a bill in respect of 
But if administration lias not been

not « 
any 
It se 
point 
lettei 
the (

formi 
vide 
752. 
Lawr 
Mace] 
istrat 
but tl 
not fi

administration may, as
personal estate, 
actually obtained, the defendant may demur or plead in 
abatement as the case may be. An amendment, however, 
will be allowed to cure the defect upon the letters being 
taken out. On the other hand, if it he charged in the bill 
that the plaintiff is the representative of the person deceased, 
and has taken out administration (though the latter be not 
the fact), yet if no objection be made or pleaded till the hear
ing and then only ore tenus, the Court will not interfere 
if proof be given of administration having been obtained 
by the plaintiff pending suit : Fell v. Lutwidge, 2 Atk. 120 ; 
Simons v. Milrnan, 2 Sim. 241 ; Moses v. Levi, 3 Y. & C.

Winn v. Fletcher, 1 Vern. 473. In the

As
to th 
save t 
or con 
begun 
has ob 
1889,. 
upon t 
the sai 
in a p< 
or to s 
same p

Eq. Ex. at p. 3G6 ; 
latest English case where the point has been considered, 
Kindersley, V. G, said that the plaintiff, if he is the person 
to take out letters of administration, need not sustain the 
character of administrator before he can file his bill, and 
in such case it is enough for the plaintiff to obtain the 
letters before the case comes up for hearing to give him 
right of suit : Hornier v. Homer, 23 L J. Ch. 11 (1854).

1 do not understand that the Courts have gone further
48
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and held as I am asked to hold here, that the same doc- Mm* 
trme obtams where the person immediately entitled to 
obtain administration is not the one who begins the action.
The person here primarily entitled to administer the 
estate of the deceased Peter Chard 
was

377
ifer
, ib.

Boyd, C.

dis-
. , waa his widow, and it

only upon her renouncing that letters issued to her 
son the present plaintif! : (see Flood on Wills, p. 693 
V\ alker on Executors, 40). 1 ’

Again, the status of an alleged administrator to brine an 
actmn so as to save the bar from lapse of time, where 
the question is raised on the pleading that his title was 
not obtained till after action, has not bee/p Jd uponT 
any of the cases cited, or that I have been able to find 
It seems to me the correct practice is, that when the
lettoLôf J™ f rCd 89 t0 the timc when the 
ettora of administration were obtained, it devolves upon

the Court to ascertain whether an action was begun in 
time by a properly constituted plaintiff This is i„ con
formity with the holding in Humphreys v. Humphreys,
! * supra, and in Humphreys v. Ingledon, 1 P. Wins.
, ' 11,18 last case «"* followed by Spragge, VC in
Luwrence \\ Humphries, 11 Gr. 210. As stated by Lord 
Macclesfield in Comber’s Case, 1 P. Wms. 766, the admin
istrator receives his right entirely from the administration 
but the right of the executor is derived from the will and 
not from the probate.

As against the Statute of Limitations, I am inclined 
to think there is no action rightly begun so as to 
save the statutory bar unless administration has previously 
or contemporaneously issued, and that the time which him 
begun to run will continue till th 
has obtained such a status.
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SItime when the plaintiff

-•*«. i-
upon the renunciation of his mother (which was made on 
the same day), and not till then, I think, was the plaintiff 
in a position to receive payment of and discharge the debt 
or to sue validly for its enforcement. The plaintiff is in th ’ 
same position as if he had amended 

48—VOL. XVIII. O.R.
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judgment. the ,act 0f having obtained such letters, and up to that day

At law no action can be brought till administration has 
been obtained by the plaintiff : MoArdhv. Glcnny, Ir. R.

The rule, generally speaking, is the other 
where the person entitled to

18(
Ra,
188
188
issu
till3 C. L. 628.

way in equity in cases 
administration is concerned.

The case in hand, however, presents the new question 
as to what should be the rule as between the valiant 
practice at law and in equity where the,Statute of 
Limitations is invoked by the defendant. The doc nne of 
relation introduced in equity is a benevolent fiction m 
order to prevent a miscarriage of justice as to matters inter- 
veniiur between the death and the grant of administration 
(see Walker's Comp, of Law of Executors, pp. 130-1) ; but it
cannot operate as against the provisions of a Statute of 
Limitations. It is familiar law that when tune has begun to 
run in favour of the debtor during the intestates life, e 
absence or non-existence of an administrator is no excuse 
for not beginning to sue within the statutory limit Freak» 
v Cmnelddt, 3 M. & Cr. 499. The statute applicable here 
says that actions upon a bond or other specialty shall be 
commenced within the period of twenty years after the 
cause of action arose (R. S. 0. 1887 ch. 60. sec. 1). In 
Pratt v. S.uaine, 8 B. & C. at p. 287, Holroyd, J., says :
.. Where letters of administration have been granted, the 
administrator is entitled to all the rights which the testator 
had at the time of his death vested in him ; but no ng 
of action accrues to the administrator until he has sued 
out the letters of administration." See also HoUafld v. 
Kina, G C. B. 727. The early cases permitting bills to be 
filed before administration obtained were decided without 
reference to any statutes of limitations, which then applied 
to Courts of Equity only by analogy ; but now every Cour 

tutory enactments ; see Re weave*,

of action arose on the 26th October,
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lay 1868, by the recovery of judgment against Ledyard and l-dgment. 

Rae, and the twenty years expired on the 26th October
1888. This action was begun by writ, dated 22nd October.’
1888, and was in time if letters of administration had been 
issued to the plaintiff: He did not, however, obtain them 
till the 4th day of November, 1889, which 
cause of action had ceased to be enforceable

has
; R
Lher * was alter thel to

upon the
statute being pleaded. There are many circumstances of 
suspicion thrown around the plaintiff's right of action, nol 
only from lapse of time and death of persons whose testi
mony would be of value, but from circumstances already 
in evidence which, though they might not be pleadable in 
bar of the judgment, would deprive one of any feeling of 
reluctance in dismissing the action with costs : see Boal- 
wright v. Boatwright, L. R. 17 Eq. at p. 75.

It is not worth while to consider at much length the 
other question of law raised ; that is, the effect of bringing 
the action against Ledyard but not proceeding against him 
in the statement of claim. The plaintiff was obliged to 
prove his judgment, and that on the face appears'to be 
against Ledyard and Rae. No matter what the previous 
relations were between these defendants, these became 
merged in the new obligation created by law by virtue of 
the judgment : Duff v. Barrett, 15 Gr. 632; affirmed on re
hearing, 17 Gr. 187. That is to say, this action on the joint 
judgment is not different in principle from an action of 
contract against joint contractors, and the omission of any 
one is matter of abatement : Codes v. Brewer, 11 M. & W 
51. Now it is open for the plaintiff to prdheed against 
one of two defendants named in the writ, and if the "other 
defendant objects in such
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this, of joint obligation 
the remedy was formerly to plead in abatement ; Teal v. 
Jones, 2 P. R, 63. This is discussed in Kendall v. liai,, 
üton, 4 App. Cas. 504. The Lord Chancellor says 
that though the form of objecting by means of a plea in 
abatement to the non-joinder of a defendant who ought to 
be included in the action is abolished, yet he conceives that 
the application to have the person so omitted included as

a case as

:tober.

I
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Judgment. a defendant, ought to be granted or refused on the same 
n^dTc. principles on which a plea in abatement would have suc

ceeded or failed : p. 516. See also pp. 530, 531, 534, 535, 
543 ; see also Re Hodgson, 31 Ch. D. 177,188. *

The objection raised at the hearing as to the absence of 
and it would involve the con- Hale

Ledyard is a valid one,
sidération of whether he can now effectively be added 
a party, or whether any amendment should be allowed, had 
I been disposed to agree with the plaintiff as to his right 
of action against the present defendant. But taking 
the view I do, it is not useful to prosecute the matter

as
One.

liai
to

Afterfurther.

Held,
the

aftc
the
deft

Held!1

In
ment 
pianc 
the b

of Ba 
any d 
toren 
the p 
took f 
the pi 
piano 
agent 
dant Î 
was fu 
him se

y
1

&
SB



[VOL. XVIII,] BLACKLEY V. DOOLEY. 381
same 
suc- 

, 635, [QUEEN’S BENCH DIVISION.) 

Blackley v. Dooley et al.
a
aice of 

con- 
sd as

•Sale

l.had

SSa^ttassiisrjSess
no JemMd to proved upon the defendant in possession of the imtra 

Helrl that n. ihim that neither detinue nor trover would lic- 
thà™ • phl,n“ff„w“ “«M to recover damages a^aiTt him lot

the ,,rc„mstanoe, an =*« of a conversion before action by the
Section^ «if nhh pklmllantenîtl?/it i and as against technical oh. 
CSi' wrongdoer the Zeneflt of all possible presumption,

ahmUd >* •*m -

In the year 1887 one Baine, a dealer in musical instru
ments, delivered to the defendant M. H. McDougall a 
piano, for which she agreed to pay $275, $50 down and 
the balance by instalments. It was part of the agreement 
between them that the piano should remain the property 
of Baine until the payments were completed, and that upon 
any default in the payments Baine should have the right 
to remove the piano. Default was made in these payments: 
the plaintif! purchased the notes representing them and 
took from Baine a transfer under seal of his property in 
the piano. Before the plaintift became the owner of the 
piano under this transfer, the defendant Dooley, who as 
agent for Baine had made the agreement with the defen
dant McDougall for the sale of the piano to her, and who 

fully aware of Baine’s rights, persuaded her to allow 
him secretly to take the piano away from her possession

right
iking
latter
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JL-* upon his returning to her the $50 which »b« « £ 
Dooley had left Baines employment before he - =. 
the piano, and was acting in what he did adversely to 
Baine. No evidence was given of any dema =
been made by any person upon Dooley for the return of 

This action was brought (in the Coramo
its value,

XVI
888

wil
tiff
Gai

k rithe piano. „ ,
Pleas Division) for the recovery of the piano or 
with damages for its detention. The defendant Mrs- 
M H McDougall did not appear. The defendant Dooley 

put the plaintiff to the proof of his case.
The action was tried before Armour, C J,at Hamilton, 

on 27th April, 1889, without a jury, and Judg“«nt 
,riven for the plaintiff for «275 damages with full costs 
In .living judgment the learned Chief Justice said.

“I think the plaintiff is entitled to succeed, 
this agreement was entered into. Mrs. McDougall bought 
from Dooley, as the servant of Baine, and Dooley gave her 
this document as a copy of the agreement, and he m bound 
by that. That agreement stipulates that the title shall

Mic
f

wlii
Met
7 E

\ No doubt D
deli

Str

T

have no doubt that Dooley took the piano or that it 
was taken by his order and consent. The plaintiff is 
titled to add Baine's name, if necessary for the purpose of 
(retting the piano. I do not think it is necessary that he 
"houldbe added or that he should consent. I think the 
evidence is, that the piano went into the possession 
Dooley, and it is to be presumed that he has it still and is 

still detaining it."
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Ind was argued on 3rd June, 1889, before FalconBHO.OR

"‘f ^Fitzgerald, for the defendant Dooley. The action can

not he sustained as an action of detinue, as no demand was
proved: Clements. Flight, 16 M.&W.atp. 50 ; and trover
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will not lie, as the conversion, if any, was before the plain-A,gamma 
tiff became entitled. I referto Crossfield v. Such, 8 Ex. 823 • 
Gardner v. Adams, 12 Wend. 297. A right of action for 
damages is not assignable even in equity: 1 Spence’s Eq.
Jur. 181 ; 2 ib. 849, 867, 869, 873 ; Ryall v. Rowles,2 W.
6 T. L. C. 898 ; Thurman v. Wells, 18 Barb. (N.Y.) 500 ;
Brush v. Sweet, 38 Mich. 574 ; Dickinson v. Semer 44 
Mich. 624.

Furlong, for the plaintiff. The action should be regarded 
- for a continuing trespass ; there is a daily conversion 

while the defendant keeps the plaintiff's goods. I refer to 
McCombie v. Davies, 6 East 538 ; Fenn v. Bittleston.
7 Ex. 152.

December 3, 1889. The judgment of the Court 
delivered by

383
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Street, J.

!The counsel for Dooley relied in his argument upon 
grounds which we must look upon as being more technical 
than substantial. He argued that if this is to be treated 
as an action of detinue there is no evidence of any demand 
and refusal, and therefore no wrongful detention of the 
piano as against the present plaintiff, citing Clements v. 
Flight, 16 M, & W. at p. 50, as his authority for this proposi
tion ; and that if it is to be treated as an action of trover, 
the conversion, if any, must be hefd^to have taken place at 
the time when Dooleÿ removed the pjapo from Mrs. Mc- 
Dougall’s possession, which was before thl'plaintiff acquired 
his rights : that the right which Baine'had at that time 
was, therefore, a right, not to the piano, but to damages for
its conversion, and that this right was not assignable.

We are of opinion that these objections should not be 
allowed to prevail. Dooley’s conduct in the matter appe 
to have been clearly dishonest. He knew well that Baine 
was the owner of the piano and that Mrs. McDougall’a 
duty, if she were unable to ke,ep up her payments, was to 
hand it back to its owner. It is clear that under these
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judgment, circumstances Baine was entitled at any time up to the 

date when he assigned his interest in it to the plaintiff, to 
action to recover it from Dooley, assuming, as the

I
Street, .1.

bring an . ,
Chief Justice assumed, and as we have a right to assume, 
that it still remained in Dooley’s possession or under his 
control. The plaintiff by the transfer from Baine became 
the owner of the piano, and was entitled to recover it from 
Dooley. It is true he made no demand upon Dooley 
before bringing the action, but the conduct of the defen
dant after action may be treated in an action of trover as 
evidence of a conversion before action : Morris v. Pugli, 
3 Burr. 1242 ; Wtiton v. Qirdleslone, 5 B. & Aid. 847. We 
are not bound to impute the conversion to any particular 
period of time, apd are at liberty to treat the defendant’s 
denial after action of the plaintiff’s right to the piano, 
under the circumstances, as evidence of a conversion before 
action by the defendant of the plaintiff’s interest in it, 
and to give to the plaintiff, as against objections such as are 
here raised by a wrongdoer, the benefit "of all possible 
presumptions. We agree that it is not necessary that 
Baine should be added as a party to the action in order to 
entitle the plaintiff to succeed, and the motion must, there- 
fore, be dismissed with costs.
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Regina v. Spain.

Justice of 0*emvictim-MMcüm Injun,, to Proper,y

A summary conviction under R. S. C oh lfis „„„ kq „n , . 

Held, that this was not sufficient without its being alleged what thn n»r

SfSSSiSsBrévTêraitfart ; and the conviction was quashed for unceSy
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The défendant was convicted bv Matthew C. Brown 
the police magistrate for the county of Norfolk on the 8th 
November. 1889, for that he, (the defendant), on Friday 
the 25th day of October, 1889, at Long Point, in the town
ship of South Walsingham, in the county of Norfolk, .did 
unlawfully and maliciously commit damage, injury,’ and 
spoil to and upon the real and personal property of the 
Long J>0int Company, and was adjudged for his said 
offence1- to forfeit and pay the sum of $10 fine, and $1 
damage, to be paid and applied according to law.

The conviction having been brought before the Court by 
certiorari, on the 26th November, 1889, G. E. Barber, for 
the defendant, obtained a rule nisi to quash the same on 
the grounds : (1) That the magistrate had no jurisdiction 
to make the conviction , as the evidence taken before him 
did not disclose an offence under the Malicious Injuries to 

roperty Act, under which the conviction was made ; (2) 
That the conviction and the information upon which it’was 
founded were for a double offence, contrary to the provi
sions of the statute ; (3) That the conviction did not set 
out and describe the property to which damage had been 
committed ; and on other grounds.

4*9—VOL. XVIII. o.r.
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On the 3rd December, 1889, Barber supported the rule, 
referring n^pon the third ground to Charter v. Graeme, 18 

L. J. M. C. 79.
Robb shewed cause.

December 4,1889. The judgment of the Court ( Aumoiju, 
O.J., and Street, J„) was delivered by

388

Argument.

Tra

The

ti.
Armour, C. J.:—

P'We think the conviction cannot be upheld, because it 
describe the offence which the defendant was th

does not
charged with committing with sufficient certainty.

It is true tha* it is alleged in the conviction, in the very 
words of the statute R. S. C. ch. 168, sec. 59, under which 
the defendant was convicted, that the defendant unlaw
fully and maliciously committed damage, injury, and spoil 
to and upon the real and personal property of the Long 
Point Company, but this ia not sufficient without its being
alleged what the particular act was which was done by the
defendant which constituted such damage, injury, and 
spoil, and what the particular nature and quality of the 
property real and personal was in and upon which such 

damage, injury, and spoil
I refer to In re Donelly, 20 C. P. 165 ; Paley on Con-

viciions, 6th ed., 184 and 208.
The conviction must be quashed without costs, and with 

the usual order for protection.
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ROBINSON V. BOOLE. 387

[QUEEN'S BENCH DIVISION.)

Robinson et al. v. Boole.

Trade-name—“ Belleville Bueineu College"—Action to reMrain nee

-æssî

,6^s:SSSEe5tt-“E“™;rd ha2 rr bos.vd°pi»<i <,,S ïl W «amedon their business under different earn,»! 
one of which was registered. After the defendant’s advent some con
CoTema"TuHtdij'',"t°8iCe'“îîlcU“n,adlir6saed'‘licllovill<,Bu»inea9

SèSnser thereof”- “ ^"‘valent to the plaintiffs'^rson.1

thJlôcalitv wJa^inJ ^ iT™® by the, PIaintiffa' or that the name of 
« 7 ? inseparably connected with their establishment that
proSu7th“nrü ™ i=. ‘h=re w„ no ground for

Thompson v. Montgomery 41 Ch. D. 35, distinguished.
No costs were given to the defendant, as he had 

the name to advantage himself in an uumeritorious way.
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iThis was an action to restrain the defendant from using statement, 
the name “ Belleville Business College,” as the name of a 
commercial school

m
n Con-

or college conducted by him in the 
city of Belleville, to the prejudice of the plaintiffs’ rights, 
the plaintiffs being the proprietors of another com
mercial college in the same place, which had been in 
existence since 1868, and the name “ Belleville Business 
College " having been used by the public to describe the 
plaintiffs’ establishment, though that was not its registered 
name, and was not the name used by the plaintiffs them- 
selves.

The action was tried at Belleville on the 12th November 
1889, before Botd, C.

The facts given in evidence 
judgment.
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The case was argued at the close oi the evidence.
McCarthy,Q.C., and Burdett ( W. NdRonton with them) 

for the plaintiffs. The plaintiffs have\had a business 
reputation for nineteen years-'Under thX name of the 
" Ontario Business or Commercial CoTH:gfi, .tml they seek 
that no one shall by using the same or a similar name mis
lead the public, and deprive them of their income and 
profits. The establishment was popularly known as 
“Belleville Business College.” Would not the unwary 
public be misled by the adoption of the like name by 
the defendant ? If so, that is sufficient ; a fraudulent in
tention is not essential. Reference was made to Davis v. 
Kennedy, 13 Gr. 523 ; Gage v. Canada Publishing Co., 11 
A. R. 402, 408 ;. 11 S. C. R. 300 ; Levy v. Walker, 10 Ch. D. 
at p. 447 ; Thompson v. Montgomery, 41 Ch. D. 35 ; Ik 
Dunn’s Trade-Marks, ib. 439 ; Lee v. Haley, L. R. 5 Oh. 
155 ; High on Injunctions, 2nd ed., sec. 1085 ; Brooklyn v. 
Masury, 25 Barb. N. Y. S. C.R. 416 ; Walker v. Alley, 13 
Gr. 366 ; Carey v. Goss, 11 O. R. 719; Barsalou v. Darling, 
9 S. C. R. 677 ; Partlo v. Todd, 12 O. R. 171 ; Davis v. Reid, 
17 Gr. 69; Smith v. Fair, 14 O. R.^29; Lie Australian 
Wine Importers, 41 Ch. D. 278.

Clute and J. J. B. Flint, for the defendant. The case 
is not within the Trade-Mark Act, R. S. C. eh. 63, secs. 3 
and 4 ; and all the cases cited relate to trade-names. The 
name in question here is simply descriptive of the busi
ness established. There is no fraud alleged or proved. The 
defendant does not infringe the plaintiffs’ rights; the 
public give the plaintiffs a colloquial name ; they say they 
have adopted this, and we have used it to their detriment. 
« Business College" is no peculiar or distinctive name which 
the plaintiffs can appropriate to themselves ; the name is 
simply descriptive of the kind of education given. The 
plaintiffs certainly cannot appropriate the name “ Belle
ville," jWhith merely shews the place where the business is 
carried on. Reference was made to Kerr on Injunctions, 
2nd. Am. ed., pp. 360-2 ; London Assurance v. London 
and Westminster Assurance Corporation, 32 L. J. Ch. 664 ;

:
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ffo vR°rr,Br^f,0Ch-D-,56; A„
l*. °' ?' t49’ v- 28 Gr. 48 ; Raggett v.
•JWtaer, L. R. 17 Eq. 29 ; CAeavin v. Walker, 5 Ch. D 
850; Siflqer v. Loog, 8 App. Cas. 15 ; Ayante fiamfcino
*rn°frL°nd0nJ\ Merchants J°int Stock Bank, 9 Ch. D.
500; Levy v. Wfe-, 10 Ch. D. 436.

McCarthy Q. C., in reply. Although the Trade-Mark 
Act does n0t apply, yet the use of the name can and 
ought to be prohibited : Croft v. Day, 7 Beav 84

389
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December 7, 1889. Boyd, C.

iso»6 Pla,"ltlf,i1’ bUS'neSS ColleS° was begun at Belleville in 
868 under the name of the “Ontario Commercial Col- 
e0e, Belleville Of late years the word “Business,” has 

been substituted for “Commercial" in the title. In 1884

Confit- regitreTd,the "ame as “Ontario Business 
College (Robinson & Johnson) Belleville.” This in their 
circulars and annuals and other publications is shortened 
o Ontario Business College, Belleville,” and as frequently 

to Ontario Business College;" which last is the name 
inscribed on the front of their building. These and these 
alone are the plaintiffs’ own designations of their institu
tion. Some people, however, or it may be many people, 
have fallen into the way of speaking and writing of it 
the Belleville Business College ’’-doubtless because that 

aptly descriptive of the fact that it was a business 
college, and for some time the only business college at that 
place. Lately the defendant has started a rival institu
tion under the name of “Belleville Business College” 
which he has inscribed on his building. The action is to 
restrain the defendant from using the name “ Belleville 

nsmess College.” Confusion has arisen in 'the post-office 
rom the fact that that some letters intended for the plain- 

titts were addressed simply “ Belleville Business College " 
without any adjunct to show for which of the schools 

ey are intended ; but it is not proved or claimed that 
any student has been lost to the plaintiffs or withdrawn

!
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judgment, from them by reason of the defendants conduct Before 

the defendant came, there was of course no difficulty 
about letters, for, there being but one business college at 
Belleville, everything addressed generally went there 
Until the defendant adopted this name, I see no proof that 

" Belleville Business College” was ever adopted 
In the annual circular

Boyd, C.

the name
or appropriated by the plaintiffs.
of lb88-9, consisting of 56 pages, issued by the p am it[s 
while at the head of all the pages and over the face of 

“Ontario Business College 
page (p. 44) in a letter of commenda- 

“ Belleville

the namenearly every page 
appears, only
tion from James White, do I notice the 
Business College.” As a fact, I must find that this last 
name was neyer appropriated by the plaintiffs and as 
used by other people, it was merely indicative of the work 
done and of the place at which that work was done by 
the plaintiffs. Public user of a name of this kind and 11 

this way, (however widely diffused) has never been e u 
attach the designation to the business, so as to be equiva
lent to the proprietor’s personal use of it.

I find two difficulties in the way to the plaintifla suc- 
first in their title to claim any right or interest in

the name’used by the defendant ; second (assummg an
interest) is the name such an one as should be protected at

^As^the fir^the plaintiffs must bring themselves 

within the principles which are applicable to trade-mark 
and trade-name cases. Now one of the essentials is, that 
there should be actual user of the name by the claimant. 
The redit in truth is based on priority of appropriation by 
him Thus it has been held that a man who has never 
carried on business under a particular name cannot, even 
though lie has tome right to use that name, interfere wffh 
its being used by another : BeazUy v. Soares 22 U. D. 66 .

So it is said in London and Provincial Law Asmranu 
Society v. London and Provincial Joint-Stock Life In». 
Co 11 Jur. 938, that the Court will always have regard tu 
the fact whether there has been such a length of exclusive

on one
name
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under which the plaintiff carries on his Judgment, 
business as to justify the Court in interfering. And in a 
still more pointed way, James, L. J., speaks in Levy v 
Walker, 10 Ch. D. at p. 447: "The sole right to restrain' 
anybody from using any name that he likes in the course 
of any business he chooses to carry on is a right in the 
nature of a trade-mark. * 
solely f^r the purpose of prohibiting the owner of 
or business from a fraudulent invasion of that business by- 
somebody else. It does not interfere to prevent the world
outside from being misled into anything. « * An-indi
vidual plaintiff can only proceed on the ground that, hav
ing established a business reputation under a particular 

he has a right to restrain any one else from injuring 
his business by using that name.’’ That is to say, the 
name and the business must be linked together and 
visibly connected by the plaintiffs themselves, and out of 
this union tn

I9>
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rcular 
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Boyd, C.

* The Court interferes
a trade

name,

reputation must grow in order to gi ___
actionable right. See also Wheeler v. Johnston L R 3 
Ir. 293-4.

As to the second : What is special or peculiar about the 
in controversy, “ Belleville Business College,” that 

there should be a monopoly vested in the plaintiffs by its 
popular use in reference to them? “Belleville” is the name 
of a city, and “ Business College ” is the name of a school 
for commercial training, which has long been in 
use. The defendant himself founded the “ Guelph Business 
College ” before coming to Belleville. There are and have 
been also such places at all the other considerable centres 
of population in Ontario: “Montreal Business College,” 
“Ottawa Business College,” “ Brantford Business College,” 
and so on, at Brockville, St. Catharines, Galt, Peterborough, 
&c. Is the first comer to take the name of the place and 
exclude all others who may be equally and truthfully pro
prietors of business colleges at the same place ? The case 
in hand is not one where a fictitious or fancy or symboli
cal name is used; the combination is, as language is used, 
baldly and literally true.
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Now another essential in cases analogous to trade-mark 

is, that the name or epithet should be something 
than merely generic or descriptive ; it should be 

The difference in treatment be-

Judgment. 

Boyd, C.
cairn
tiff’scases

this
specific or distinctive.

the use of a fancy name and one which embodies 
of facts is well illustrated by a 

Hendrik v. Montagu,, 17 Ch. 
Turton, 42 Ch. D. 128, and

Colli
tween to th
merely a statement 
comparison of the two 
D. 638, and Turton v. 
specially pp. 145, 146. In Cheamn v. Wallcer, o Ch. IX 
at p. 863, James, L. J., said : “ Whatever is mere description 
is open to all the world.” In The Colonial Life Ass. Co. v. 

Home and Colonial Ass. Co., 33 Beav. at p. 550, the
“ If a com-

wascases
ten j 
case i 
sed t 
that 
and c 
son's!Master of the Rolls thus dealt with the matter :

does colonial business cannot call itself slight
pany which ,
Colonial,’ it is1 obvious that, under a species of assertion

____ the word colonial is symbolical, the plaintiffs might
prevent every other person using it as descriptive of his 
1rade. * * Such a claim cannot be maintained.” Again,
in words which are remarkably pertinent to the present 
case, Lord Justice James said in an appeal which is noted 
as Australian Mortgage Land and Finance Co. v. Aus
tralian and New Zealand Mortgage Co., W. N. 1880, p. 6 :

While the business name of another could not be appro
priated, a mgxîjould not, on the other hand, give himself 
any monopoly Hn a name which merely described the 
nature of the business or the locality of its operations.”

There is a class of cases, no doubt, in which the name of 
a pldçe has been treated as entitled to] protection in its 
particular use in connection with business. One much 
relied on by the plaintiffs, and a typical example, is Thomp- 

Montgomery, 41 Ch.D.35. TheyUgment of Clutty, 
of user in connec- 
name “Stone” was

with
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son v.
J., proceeds upon this, that by len 
tion with the plaintiff’s business, the 
accepted in the market, not in its geographical and pri
mary sense, but with a secondary meaning, ». e., not as 

ale brewed at Stone, but ale of the plaintiff 
I understand the decision, the term

referring to 
brewing. That is, 
had ceased in its connection with the plaintiffs busmens
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to be descriptive, (though it was so at first) and had be- .l«dgm«t 
came distinct.ve by the length and manner of the plain- 
tiffs user of it But the plaintiffs gave no evidence in 
this case of their user of the

nark 
thing 
Id be 
b ho
odies

~ „ name “Belleville Business
College, or that a secondary meaning was to be attributed 
to the name of the locality. Lee v. Haley, L. R. 5 Ch. 155 
was the case of a name, rather of the fancy sort, used for 
ten years by the plaintiff'. The distinction between that 

and this is plain by the ground of decision as expres
sed by Giffard, L. J, at p. 161 : •' The principle is * * 
that it is a fraud on a person who has established a trade, 
and carries it on under a given name, that some other per- 
son'should assume the same name, or the same name with a 
slight alteration, in such a way as to induce persons to deal 
with him in the belief that they are dealing with the 
person who has given a reputation to the name.”

More akin to this second aspect of the case I now deal 
with is the decision of the Supreme Court of the United 
States, in Canal Co. v. Clark, 13 Wallace 311, and from 
which I cite a
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ipassage at p. 327 : " It must then be con-
■sidered as sound doctrine that no one can apply the name 
of a district of country to a well-known article of 
merce, and obtain thereby such

corn-
exclusive right to the 

application as to prevent others inhabiting the district or 
dealing in similar articles coming from the district, from 
truthfully using the same designation. It is only when 
the adoption or imitation of what is claimed to be a trade
mark amounts to a false representation, express or implied, 
designed or incidental, that there is any title to relief 
against it True it may be that the use by a second pro
ducer, in describing truthfully his product, of a name or a 
combination of words already in use by another, may have 
the effect of causing the public to mistake as to the origin 
or owner ship of the product, but if it is just as true in its 
application to his goods as it is to those of another who 
first applied it, and who therefore claims an exclusive 
right to use it, there is no legal or moral wrong done. 
Purchasers may be mistaken, but they are not deceived 
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by false representations, and equity will not enjoin against

telling the truth.” , ,
The defendant has correctly described his establishment 

as a business college at Belleville in holding it forth as 
» Belleville Business College he uses a name which the 
plaintiffs have never used as the designation of their col- 
Le; lie has, no doubt, puzzled the pubhc interested >n 
such matters for the time being, until it is disclosed that 
Belleville is to have two distinct colleges instead of the 
old one split into two parts ; he has made confusion in 

post-office, occasioned by the careless or inaccurate 
writers of letters who do not take pains to write to the 
plaintiffs by the name which they have extensively circu
lated and advertised as their proper address ; he has 
adopted a vague name which will help to continue, it may 
be for a while, tl/h> annoyance to the plaintiffs. But it 
does nSt>pearXt the defendant has made any- unfair 
jL of letWaddressed ambiguously, and probably the 
steps taken by the post-office authorities have practically 
remedied the matter. Nor does it appear to me tha the 

can lose students who seek them because of their 
Students who are 

readily find it, and 
This much
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is to be said on the legal aspects of the case as a question
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■■ Belleville Business College,” and he must have guessed 
that embarrassment would arise in the delivery of letters, as 
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him as seeking to do what 
better had he added to the name some "garnishment” 
winch would have relieved him from Marne, ngen though 
correspondents had been careless and inexact L ïfieirmode 
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iThese cons,derations apply to the question of costs, 
which has ever been used as an instrument of correction 
m the hands of the Court. What I have said will indi
cate why. ,n dismissing the action, I do so without costs.
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the 12th September, 1889, order

ing the applicants to pay Matthew Ferris the sum of »680 
and to release and discharge a mortgage made by Ferris

to the late John Eyre. ...
The motion was madfeon the ground that the arbitra

tors had improperly received statements from Matthew 
Ferris and his brother, J. M. Ferris, in the absence of the 
applicants, (the other parties to the arbitration,) and w.th-

out notice to them.
The facts appear in the judgment.

The motion was argued before Street, J„ in Court on
the 10th December, 1889. \

Moss, Q. C„ for the applicants. The arbitrators were 
a position by possibility to be biassed, and that is enough. 
They listened to what was said by one party behind the 
back of the other. They say they were not influenced; 
hut even if not, the following cases shew the award is 
had : Race v. Anderson, 14 A. R. 213 ; Re Crmchhank 
„nd Corby, 30 C. P. 466 ; 5 A. R. 416 ; Dobson v Groves, 6 
y B 637 • MoEdward v. Gordon, 12 Or. 333 , Conm.ee v. 
Canadian Paciiie R. V- Go-, 16 O. R 639, and cases there

Deand Lewis A. Purdy, onStatemeut.
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rest 
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W R Meredith, Q. C., for Matthew 

nothing in point of fact to support the argument just 
addressed to this Court. There must be affirmative evi- 

communication of the kind took place 
The law is, that if the 

the matter is

Ferris. There is

affid 
I, th 
rcpl.dence that some

behind the back of the other party.
called together afterwards, and It

parties are 
explained, the defect, if any, is cured, 
ciple of Race v. Anderson.

Moss, in reply, referred to Whitely v.

That is the prin-

brotl 
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MacMahon, 32. C. P.

453. to the reception ofThere was also a question raised . , ..
certain affidavits upon the motion. This question is dealt
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with in the judgment.
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• December 12, 1S89. STREET, J.':—

Application by W. J. Byre and Calista A. Phillips to set 
aside an award made by George S. Miller, Milton K. Lock- 
wood, and Lewis A. Purdy, in favour of Matthew Ferris, 
the other party to the reference, upon the ground that 
the arbitrators had improperly received statements from 
Matthew Ferris and J. M. Ferris, in the absence of Eyre 
and Phillips, and without notice to them. In the notice of 
motion the applicants gave notice of their intention to 
read, intev alia, the affidavit of W, J. Eyre and the exami
nations of the arbitrators to be taken upon the motion In 
the course of these examinations.the arbitrators made the 
statements which are relied upon as shewing that the 
alleged improper communications hadjtaken place between 
them and Ferris. Affidavits in*reply 
respondent Ferris rind his brother. There I think tire evi
dence that is before me should properly have closed.

Mr. Moss, counsel for the applicant, asked leave to read 
a further affidavit of his client; and Mr. Meredith, for the 
respondent, then asked that in that case he should be 
allowed to read a reply to it, sworn byjlris client on the 
morning iif.t&o motion. I have looked at the affidavit 
tendeoAbÿ Mr. Moss, and it appearsjto me to contain only 
matter wl^cli supports the case made out by the original 
affidavits and depositions filed in support of the motion.
I, therefore, reject both that and the affidavit offered in 
reply to it.

It appears that alter the evidence was closed, and while 
the arbitrators were considering it, an account, in the hand
writing of J, M. Ferris, was found amongst the papers, 
which the arbitrators thought required explanation on the 
part of Mafthew Ferris. J. M, Ferris was sent for by his 
brother for the purpose of giving the explanation. He 
reached Brighton, where the arbitrators were assembler], 
and being anxious to leave early in the morning, 
with his brother to see the arbitrators in order to endeavour 
to get them to take his evidence that night. At this inter-
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irder-
$680,
Ferris

,1 udgment. 

Street, J.

bitra- 
[thew 
if the 
with-

art on

ere in 
lough, 
id the 
enced ;

d is 
•shank 
oves, 6 
mee v. 
i there

filed by the

1 y

here is 
nt just 
ve évi
te place 
it if the 
atter is 
e prin-

I

"432C.P.

ption of 
is dealt

went



9

[VOL. XVJTHE ONTARIO REPORTS, 1889-398
from the evidence that some staten^nts

Judgment, view it seems 
HtrëëtTj. must have been made by Matthew Ferris with regard to 

the account, because Mr. Purdy in his evidence, at page 
five of the depositions, says that when the arbitrators and 
the parties all met the next morning, he told Mr. Eyre that 
he had an explanation from Mr. Ferris about it, and wanted 
to know what Mr. Eyre had to say about it. His state
ment' as to when this explanation had been received 
although by no means clear, leads! me to the conclusion «ft 

the arbitrators had listened to the statement the1:1
It is admitted that Mr. J. M. Ferris was .,

It is admit-

aPI
ans
ant

i
cit<
Tai

night before.
anxious to make his statement and get away, 
ted by Mr. Purdy that Mr. Matthew Ferris said to the 
arbitrators that night, with reference to the account, “We ' 

easily explain that thing away,” and when we find 
Mr. Purdy apparently opening the proceedings next morn- . 
ing by telling Mr. Eyre that he had had an explanation of 
the account from Mr. Ferris, and wanted to hear his story, 

to the conclusion that he

Re

Pro)
it is much more easy to come 
referred to some explanation received in the absence ot 
Mr. Eyre than in his presence, as the respondent contends. 
The cases draw an exceedingly clear and stringent line as 
to the course to be pursued by the Courts when it has been 
shewn tha*àny communications have passed between the 
arbitrators'and one of the parties behind the back of the 
other. It is not necessary to impute any intentional im
propriety of conduct to the arbitrators, nor to shew that 
their decision has been in any way influenced by what has 
occurred. It is only necessary to show that their minds 
may possibly have been influenced against the applicant 
by the communications uzhicli have taken place, and the 
consequence then follows, as a matter of course, that the 

a ward must be set aside.
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Having come to the conclusion, from the evidence of the 
arbitrators here, that Matthew Ferris did on the night of his

explanations

Cou 
furt' 
of thbrother’s arrival give to the arbitrators 

as to the account then in question, in ^absence of 
opposite parties, it becomes quite unnecessary to consider
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exactly how far the explanations may have gone ; they Judgment, 
appear to have gone far enough, at all events, to requir

from Mr. Eyre, in the opinion of the arbitrators 
and I, therefore, am bound by the authorities to hold the 
award to be bad in. consequence, and to order it to be set 
aside with costs.

See Race y. Anderson, 14 A. R. 213, and the cases there 
cited ; also, Harvey v. Shelton, 7 Beav. 455 ; In re Hick, 8 
Taunt. 694.

399

Street, J.answer
;

[QUEEN’S BENCH DIVISION.]

Re Hibbitt v. Schilbroth : Woods et al, Garnishees.

Prohibition^-Division Court—Substititutional service of summons—Defen
dant out of Ontario—R. S. O. ch. 51, sec. 100.

At the time of the issue of the summons in a Division Court plaint 
defendant was in Ontario, but she left without its having been served 
upon her, and an order was made after she had left for substitutional 
service.

!n the material upon which she supported a motion for prohibition she 
did not negative the existence of such facts as would give jurisdiction 
to make an order for substitutional service, ,and from her own affidavit 
it was to be inferred that the summons had come to her knowledge 

Held, that, as the Judge in the Division Court had jurisdiction under sec. 
100 of R. 8. 0. ch 61, as amended by 61 Vic. ch. 10, sec. 1, to order 
substitutional service if certain facts were made to appear, and as the 
defendant was subject to the summons at the time it was issued,.it was 
for the Judge to determine whether the facts necessary to give jurisdic
tion appeared, and his determimation could not be reviewed by the

the

I
This was an appeal by the primary creditor from an Statement, 

order made by Rose, J., in Chambers, upon the applicati 
of the primary debtor, prohibiting the junior Judge of the 
County Court of York and the primary creditor from 
further proceeding with a plaint in the 1st Division Court 
of the county of York.

The Judge of the County Court had made an order 
allowing the primary creditor to serve the primary debtor

on

:e of the 
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e of the
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with the summons by serving it substitutionally, the 
primary debtor being at the time such order was made 
out of Ontario.

The order prohibiting was 
the Division Court had no jurisdiction to order substitu
tional service upon a person out of Ontario.

x>THE ONTARIO REPORTS, 1889.400

Statement.
SU
of
damade upon the ground that
of

hit
furThe appeal was argued before the Divisional Court 

the 26th November, by(Armour, C.J., and Street, J.,) on
thi1889.

Schojf, for the primary creditor. The Judge in the Court 
below had jurisdiction to make the order under sec. 100 of 
the Division Courts Act, R. S. 0. ch. 51.

John Greer, for the primary debtor. The Division Court 
has no jurisdiction at all where the defendant is out of 
Ontario : Ontario Glass Go v. Swartz, 9 P. R. 252 ; Re 
Guif v. Grand Trunk R. W. Go., 10 P. R. 372.
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December 21, 1889. The judgment of the Court 
delivered by

Armour, C.J.

The plaintiff on the 22nd day of January, 1889, caused 
to be issued out of the first Division Court of the county 
of York, a writ of summons directed to the primary debtor 
and to the garnishees. The primary debtor had been prior 
to that time, and then was and thence until the month of 
March, 1889, continued to be, a resident of the city of 
Toronto, and in the said month of March left the city of 
Toronto and went to reside in the city of Detroit. The 
primary debtor had prior to 22nd day of January, 1889, 
arranged for the sale of her property to the garnishee 
Woods, for whom the garnishee Forster was acting as 
solicitor ; and to attach the money coming to the primary 
debtor from the sale of her property, as well as to obtain 
judgment against her for the plaintiff’s claim, the said 

issued. The summons was served upon the

said
T

U
as a 
appt 
have

has t 
he v\ 
eitlu 
may

T1
ordei
that
servisummons was

4

* W
r.



[vol. xviil] RE HIBBITT V. SCHILBROTH. 401

, the 
made

garnishees on the 22nd of January, 1889, and an order for Judgment, 
substitutional service was obtained from the junior Judge Arm^Tc U 
of the County Court of the county of York on the 1st ’ 
day of April, 1889, on the primary debtor, by the delivery 
of the summons to one John Greer.

Application was thereupon made to a Judge for a pro
hibition prohibiting the plaintiff and the said Judge from 
further proceeding in the said suit, on an affidavit made 
by the primary debtor in which she stated, among other 
things, that prior to the 22nd day of January, 1889, she 
was the owner of certain property in the citv of Toronto, 
and having decided to leave the province of Ontario to 
take up her abode with her husband in the state of Michi
gan, she arranged for the sale of her said property, 
cuted the deeds therefor to the purchaser, and made 
other arrangements to complete the same ; that on applying 
for her money to go to the United States, where she had 
ananged to go, and had made the sale of her property for 
that purpose, she 
solicitor, the above

stitu-
■

Court
mber,

100 of

! ; Re

informed by the purchaser and his 
nod garnishees, that proceedings had 

been taken in this action, and that in consequence thereof 
she could not get the whole money coming to her from the 
said sale. B

The learned Judge granted prohibition, and from his 
order this appeal is made.

Under the Division Courts Act, R. S. 0. ch. pi, sec. 100 
as amended by 51 Vic. ch. 10, sec. 1, where it is made to 
appear to the Judge upon affidavit that reasonable efforts 
have been made to effect personal service of the 
upon the primary debtor, and either that the 
has come to the knowledge of the primary debtor, or that 
he wilfully evades service of the same, or has absconded 
either before

ïaused
:ounty
debtor

nth of

!$

;
■

iity of 
dty of

summons
summons

The
, 1889, 
•nishee

rimary 
obtain 
ie said 
on the

or after the issue of the summons, the Judge 
may order substitutional service.

The Judge is invested with jurisdiction to make this 
order if it has been made to appear to him upon affidavit 
that reasonable efforts have been made to effect. personal 
service, and if either (I) the summons has come to the 

51—VOL, XVIII. O.S.
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Judgment, knowledge of the primary debtor ; or (2) if he wilfully 
evades service of the same ; or (3) if he has absconded 
either before or after the issue of the same ; and we cannot 
interfere with the exercise by the Judge of such his juris
diction ; it is only when he acts without jurisdiction that 

he can be prohibited.
The primary debtor

at the time it was issued, and it was for the J udge to 
determine whether reasonable efforts had been made to 
effect service of it, and whether it had come to her know
ledge, or whether she wilfully evaded service ; and his 
determination cannot be reviewed by this Court.

The material upon which the motion for prohibition 
made did not. negative the existence of such facts as 
would give the Judge jurisdiction to make the order ; and 
it is fairly to be inferred, from the affidavit of the

the writ of summons

Armour, C. J.

subject to the writ of summons

:

Hi primary debtor quoted above, that 
had come to her knowledge.

We think that the appeal must be allowed with costsm
here and in Chambers.

I

11
t

m

::

i
m -

:

;

XI

Ui

Ht

t

act
cer
bu
liei

grc
clai

1
4th

J
not
is t]

the
allej

L
ider
Mec
kno
putt
noth
the
dept
C.-

>
 
f



XVIIl][VOL. TOWNSLEY V. BALDWIN. 403
Ifully 
mded 
annot 
juria- 
l that

[CHANUERY DIVISION.) 

Townsley V. Baldwin.

6

Lien—Mechanic's lien—Action
that ,m,thina ^

unions 
ge to 
ide to 
know- 
id his

*S.S”.dr,rr ?tatemeVt of «him ill an action to enforce 

thot there was something due from the owner to the contractor.
the $

This was a demurrer to a statement of claim in an statement, 
action brought by a sub-contractor against the owner of 
certain lands, and the contractor who had contracted to 
build some stores upon the property, to enforce a mechanic’s 
lien.

in was 
,cts as 
• ; and 
of the 
ninons The demurrer was by the land-owner, and 

ground that there was no averment in the statement of 
claim that anything was due from the owner to the con- 
tractor.

was on the

!i costs

The demurrer 
4th, 1889.

came on for argument upon December

J. F. Edgar, for the land-owner. The material fact is 
not alleged as required by Con. Rule 399. The principle 
is the same as in garnishment. The sub-contractor’s lien 
is only to the extent of the fund due from the owner to
the contractor. [Boyd, C.—The question is, who should 
allege that there is something due or nothing due.]

Dr. Snelling, for the plaintiff. The pleading here is 
identical with the form in Mr. Holmested’s book on the 
Mechanics Lien Act, R. S. 0. (1887), ch. 126. The 
knows what is due by him to the contractor, and when he 
puts in his defence he may say he owes the contractor 
nothing. I ask a reference to take the account between 
the contractor and the owner. The quantum of the lien 
depends upon this, but not the right to the lien. [Boyd, 

You are not entitled to a lien, unless the owner has

owner
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Argument. , not, paid the contractor in full. Should you not come 

shewing a cause of action, as a matter of pleading. You 
may not know how much is due, hut you should allege 
that something is due.] I take a reference at my risk as 
to costs. If nothing is duc I shall be mulcted in costs. 
[Boyd, C.—Your client does not know' now' that he has a 
lien, unless he knows that something is due.]

Edgar, in reply, referred to Bailey v. Johnson l Da y s 
(N Y ) 61 • Jensen v. Brown, 2 Colorado 694 ; Thomas v. 
Trustees of the Illinois Industrial University, 71 Ill- 310.

DeJi

Helt

58

of
to
oh
pu

December 5th, 1889. Boyd, C.
TThe plaintiff as sub-contractor is entitled by the statute 

to a lien upon the property of the owner, not absolute y 
but conditionally, to the extent' to which the owner is 
indebted to the contractor in respect of the contract price. 
If no amount is owing from the owner to the contractor 

the sub-contractor. The plaintiff

Tf.

folic
2.

respei

asthere is no lien to 
sub-contractor, to have a cause of action, must prove some
thin" due from the defendant who demurs to the co-defen
dant”Baldwin who took the contract to build the stores.

general rule, to be alleged, 
state of the account can 

and contractor. In

What has to be proved has, 
though it may be that the exact 
only be known at first to the owner 
these circumstances particularity is not required, but there

t ■_____ j such statement as may be found m the
of pleading (appropriate to this case) given in Mr.

the Mechanics’ Lien Act, 2nd ed.,

3.
of We 
presei

parag

charge
propei

should be some 
form
Holmested’s book on ... ,.
p. 121, Form 12, par. (i. The plaintiffs claim is defective 
ill this regard, and the demurrer should be allowed, but 
with leave to amend on the usual terms, and within the 

usual time.
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[CHANCERY DIVISION.] 

Routley v. Harris.

16S,

Held,

of imprisonment, and not merely tile infliction of aline is iropoe 
the case of such offences ; but it is otherwise in the case of a defanu 
charge referable to sec. 27, or sec. 59 of that Act, for such 
punishable by fine only.

Daly’s 
nets V. 

1. 310.

offences are

This was a demurrer to the statement of claim in 
action for slander.

Ihe material parts of the pleading demurred 
follows :

tatute 
ilutely 
ner is 
; price, 
tractor 
tiff as 
i some- 
-defen- 
stores. 

illeged, 
nt can 
or. In 
it there 
in the 
in Mr. 

!nd ed., 
ifective 
rcd, but 
hin the

an Statement.

f. to were as

1. In the month of August last past the said defendant having had the 
hands of a certain quantity of sheaves of oats on his premises cut, and 
certain of his fences enclosing growing crops let down as he alleged 
falsely and maliciously charged the plaintiff in a public maimer with 
having maliciously committed the offences, and maliciously injuring the 
defendant's crops, the subject of imprisonment and contrary to the Ac. 
respecting Malicious Injuries to Property.

3. The said defendant also at different times and places in the township 
of Warwick, and elsewhere in the vicinity of the plaintiff’s residence, in the 
presence of other persons, falsely and maliciously uttered the following 
words after having referred to the offences mentioned in the preceding * 
paragraph. “ You did, and I can prove it,” “more than that you let down
my fence, and let horses and cattle into my crops,” meaning thereby to 
charge the plaintiff with having maliciously injured the defendant’s 
property by cutting the bands of oats as alleged, and of having let down 
the said fences for the purpose and with the effect of injuring and destroy 
ing the defendant’s said crops.

4. The said defendant, in the said month of August, at different places 
in the township of Warwick, and in the neighbourhood of the plaintiff’s 
residence, in the presence of other persons, after conversations upon the 
subject of the offences mentioned and referred to in paragraph two hereof, 
falsely and maliciously uttered the following slanderous words against 
the good name of the plaintiff, “he cut the bands,” “I can prove it,”

he did it,” “he cut them bands of mine,” meaning thereby to charge 
the plaintiff with having committed the said offences hereinbefore re 
erred to, and using the said expressions with reference to the said 

plaintiff.

, F. L.

♦
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5 The «nid défendent in a conversation with one Bernard McKenny on 

defend,of, farm, on a day in August last, after the àlleged offence, hen,- ' 
inbefor. referred to, and on or before the 19th iwfof August last m » 
conversation about the circumstance, and person, who committed the 
said offences, remarked, ■■ the two first letters of h,s name are A. R.
“ It would be easy for them when they are coming from the second line 
to come angling aero,, my place and cut them," meaning thereby falsely 
and maliciously to refer to the plaintiff, and to charge h,m with the com- 
mission of the offences as hereinbefore alleged.

m;
Statement sh

ex
Sc
fu
pe
pr.
Se

The words of the demurrer were as follows :
3. The defendant demur, to the plaintiff’, .tatement of claim, and may, 

that the same i, bad in law, on the ground that it docs not disclose any 
of action which is actionable without proof of special damage, no 

one of the offences charged in the alleged slander, being indictable 
offices, and on other grounds sufficient in law to sustain this demurrer.

on December 18th,

inj
pu
lik
lar
me
chi

The demurrer came on for argument 
1889, before Boyd, C.

581
bui
27tThe statement of claimAylssworth, for the defendant, 

must charge something which is the subject of imprison
ment, and not merely of a fine. Here what is charged is 
at most a malicious trespass to fences and crops, or a petty 
trespass. This is not the subject of imprisonment without 

option of a fine. I rely on Odgers, Law of Slander, 
2nd ed„ pp. 53-7 ; Webb v. Beavan, 11 Q. B. D. 609 ; 
Oqden v. Turner, 6 Mod. 101 ; Palmer v. Solmes, 30 0. P. 
481 • R.S.Ô. ch. 168, secs. 27, 58, 59 ; R.S.O. 1887, ch.,101.

Folingsbee, for the plaintiff It is not necessary to set 
out the specific crime charged, if it was alleged by the 
defendant that the plaintiff has done something which 
subjects him to imprisonment : Odger’s Law of Slander 
2nd ed., p. Si , Huber v. Crookall, 10 O. R. 475 ; R. S. C. 
ch 168 sec. 26. Any imputation of any criminal offence 
is ground for an action of slander: Harris’s Criminal Law, 

4th ed., pp. 1, 2,4.

December 19th, 1889. Boyd, C.:

By the Act relating to Malicious Injuries to Property, 11. 
S. C. ch. 168, sec. 27, every one who unlawfully and
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maliciously throws down or in anywise destroys any fenc/.>udgm<mt. 
shall, on summary conviction, be liable to a" penalty no? r=T7 
exceeding $o, over and above the amount of injury done.
Sec. 59 of the same Act provides that any one who unlaw
fully and maliciously commits any damage to real or 
personal property for which no punishment is otherwise 
provided, shall be liable to a penalty not exceeding $20 •
Sec. 58 provides for a case of such damage where the 
injury done exceeds $20, and makes it a misdemeanor 
punishable by imprisonment. Sec. 26 provides for the 
ike damage to cultivated roots or plants growing in any 

land, open or enclosed, and declares the

nny on

.* ‘R.”’
nd line 
falsely 

he com-

/ind says 
lose any 
lage, no 
idictable 
amurrer.

penalty to be a 
money payment or imprisonment. Any defamatory 
charge referable to wrong-doing under either the 26th or " 
58th sections would be actionable without special damage . 
but if such defamation imports wrong-doing under the 
27th or 59th sections then I take it special damage must 
be alleged according to the principles recognized in Webb 
v. Beavan, Il Q. B. D. 609. Pollock, B„ there says, •' the 
distinction seems a natural one, that words imputing that 
the plaintiff has rendered himself liable to the mere inflic
tion of a fine are not slanderous ; but that it is slanderous 
to say that he has done something for which he can be 
made to suffer corporally : p. 610.

In the 2nd paragraph of the claim it is alleged that the 
defendant having had the bands of a certain quantity of 
sheaves of oats on his premises cut, and certain of his fences 
enclosing growing crops let down as he alleged, falsely and 
maliciously charged the plaintiff in a public manner with 
having maliciously committed the offences, and maliciously 
injuring the defendant’s crops, the subject of imprisonment 
and contrary to the Act respecting Malicious Injuries to 
Property, and in the 3rd paragraph it is alleged 
words uttered after having referred to the said offences 
“you did it, and I

r 18th,

! claim 
prison- 
,rged is 
a petty 
without 
slander, 
D. 609 ; 
10 C. P. 
ch. 101. 
f to set 
by the 

\ which 
Slander 
R, S. C.
offence 

îal Law,

V;

(

4

that the

can prove it,” "more than that you let 
down my fence and let horses and cattle into my crops,” 
meaning to charge the plaintiff with having maliciously 
injured the plaintiff’s property by cutting the bands of

perty, K. 
illy and
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5?y ' the defendant's said crops.” Though the pleading ,s some
what vague, yet I think the gist of the complaint is, that 
the defendant has publicly charged the plaintiff wit 
maliciously injuring the defendant’s growing crops (as in 

2nd paragraph of the claim) and with throwing down 
the defendant’s fences “for the purpose and with the 
effect " of -letting horses and cattle in to destroy the grow- 

-, (as in the 3rd paragraph of the claim), inis 
oi pleading points to an offence under the 26th 
of the statute exposing the guilty person to mcar-

!

the

mg crops 
armer 

section

The other charge, as to cutting the bands of oat sheaves, 
is not so pleaded as to indicate that the offence imputed » 

-I , under the 58th section rather than the 59th. As agains 
X the pleader I should read it as referrable to the 59 th section, 

Vhe breach of which involves only pecugiary liability.
L As the demurrer is to the whole claim I cannot allow it, 

Xnd will leave the costs to be dealt with by the trial Judge, 
as the defendant besides demurring has pleaded.

In*ip-
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! A. H. F. L.
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Ryan v. McConnell.

Where promissory notes of third persona were transferred liy the defen 
without endorsement as collateral security for a debt due by him 

now sued the defendant for the amount of the
guilty of U„h„ i„ proctrgfoî\Ù^tm^„“ÎLP=£T' 'r 

„""d *■* ta w noï u„tifl=dgthe Wdïïïïui

to the plaintiff, who 1 
debt, and the defenda

This was action brought by Peter Ryan against 
lheodore H. McConnell, to recover the price of certain 
goods purchased by the latter from him, in which he 

< allei?eJ. and the fact was that the defendant had deposited 
with him certain promissory notes as collateral security for 
part of his indebtedness, some of which he, the plaintiff, 
had collected, and credited the defendant with the proceeds 
less the costs.

an
Statement.

The defendant made no mention in his statement of 
defence of these promissory notes, but at the trial, which 
took place before Falconbridoe, J„ at Toronto, on Novem- 
her 26th and 27th, 1889, the defendant sought to prove 
that the plaintiff had been guilty of laches in respect to 
the steps taken to collect those of the collateral 
had not been collected, and evidence 
subject.

notes which 
was taken on the

jPn November 29th, 1889, the learned Judge gave mdIz
mir) t as follows : J h

Faui|nbridge, J.

Rein'S tl!° Sta. lent °f t!le rlointiff and of Mr. John 
it) an that the notes in question were taken as collateral 
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Judgment, and not as payment of the ,aco8uÿt. I do that because in 
n , the first place there are two witnesses against one—all ot

, Faloonbndge, ^ 'h to solne extent interested-hut also for other
reasons ; namely, that on the defendant’s own statement, 
the customer» would be„ known to him and not to the 
plaintiff ytiiat there was no discussion at any time when 
the notes were ttmded in as to the solvency or insolvency 
of any of the qfakers ; that he can't say that any ot them 
were ever ref Jed, and do.es not remember ever being asked 
to put up more as margin, although he will not say that 
this is not so. , Nothing appears to'bave been ever taken 
off for discount, although the defendant says that the p.am- 
titf wanted them at as short dates as possible. All these 
circumstances are to my mind pregnant with the conclusion 
that the notes were taken as collateral, and not as pay
ment. It is also to be observed that in the note taken tor 
800.19, there ate included 829.50 of collection charges 
The books were before the defendant, and he had the right 
to see,—if he did not see,—how that note was made up ; 
and of course the charging of collection charges against the 
defendant is utterly inconsistent with the theory that these 
customer’s notes were given or accepted as payment, un 
the second branch of the case, I think it is a very extra
ordinary thing that as these notes from time to time tell 
due and were not paid, thin, the defendant should not have 
been notified, and have had the opportunity of coming 
forward and seeing what he could do to collect them, or 
assist the plaintiff to collect them. He knew the people 
the plaintiff did not know them. At any rate, the defenittat 
either knew them or knew from Chambers who they were, , 
and he had the right in my opinion, to receive notice, and 
to have the opportunity of using speedy efforts to. collect 
them I think there has been laches ot an extreme kind in 
the plaintiff's action in that matter in not sending the 
notes for collection, it appears, for months afterwards, and 
then never saying anything to the defendant about . 
The case cited by Mr. Mills of Peacock v. Purcell 14 O. U.
N. S. 728, does not go so far as I am going m this judg
ment; because in Peacock’v. Pursell, the defendants had 
actually lost their remedy on the note by reason ot itscr; js&sn ttoS «

'—Tited or valueless.it becomes equivalent to actual pay ment.
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'"2rlconclusion of law, as in the case of a suretv- thnt t £ “ aM=onbridge,a&tSiu-îsi;~7ï«=nK:yr *
ii“ “» «Burs?jbJsSS

, , then ordered to be entered for an amount
admitted to be due within the jurisdiction of the Division

The plaintiff now moved the Divisional Court to vary 
the above judgment, and that judgment be 7
plaint,H for the amount of the debt upon the ground 
• t, at t le,;° was 110 lilches on the part of the plaintiff
ecuritv f ngtVV‘ ’ the n°tCS hC,d by'1™»* collateral 

security foi the payment of the
the defendant The" plaintiff was only bound to use
reasonable endeavours in the collection of the sahl notes
lins he did and he was bound to do nothing more ”
lsso'l rti0n Camn°n f°r a,'Sumcnt °» December 7th,
1889, bel oie Boyd, C., and Robertson, J. Bÿ consent hf
the parties an affidavit made by the plaintiff’s book-keeper 
was read setting out that he lmd charge of the collection 
of the notes given by the defendant as collateral security

y16 WOd° °f of notes taken by
the plaintiff from Ins customers was at the time the defen
dants potes were taken, and still is to hand th 
to the banks or-express office where the same were payable 
at least ten days prior to the maturity thereof, and twenty 
days before the maturity thereof to notify the makers by 

printed circular of which exhibit A. is a true cony ■ the 
genera instructions given to the bank and express agents

“**i «■»« a,Z',‘
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effort is made to collect the said notes before resorting to 
collection by process by law which in many cases ends with 
the recovery of judgment at the expense of the customer, 
and without benefit to him ; the said notes given by the » 
defendant were dealt with in the ordinary way of collection 
as above set forth, and every effort was made to collect 
them before charging them back to the defendant : that 
certain parties were not sued because they were reported 
as worthless.

Exhibit A. to the above affidavit was a simple notifica
tion that the plaintiff was the holder of the note in question, 
.and that on a date named the note would be forwarded to 
the agent of the bank, where payable, with instructions to 
protest if not pqid when due.

Exhibit B. was in the form of a letter notifying the 
debtor that unless the note was paid within a number of 
days specified it would be placed in suit.
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Hawrson, for the plaintiff. The Judge found that by 
inaction in not collecting the other notes or notifying 

released. [Boyd, C.

not

the defendant, the defendant 
Synod, of the Diocese of Toronto v. De Blaqwiere, S.C. Dig.

If the defence had been raised on

the

p. 296, is on the point.] 
the record, the facts could have been fully gone into. I 

affidavit by consent now shewing what was done. 
Did the lack of notifying the defendant constitute a 
defence to the action? "This question of notification 
not raised in the case of Synod of the Diocese of Toronto v.

The defendant never attempt&l to 
Parsons on Notes and

in t
& (file an
par
win
mai
TaiDe Blaquiere, supra. 

show that he was damnified.
Bills, 2nd ed., vol. 2, p. 184, puts the law. 
could be reasonably asked to do, and 
laches whatever. Peacock v. Pursell, the case oh which this 
judgment is founded, is reported 14C.B.N.S. 728, there the 
whole case turned upon the loss of the remedy against the

In our case no

wit
We did ajl we 258

guilty of no havwe were
Y

an t
beii
that 
Pui 
v. C

endor.ser by the neglect of the plaintiff, 
remedies have been lost ; WaUQ v. Mascall, 13 M. & W. 
72, shows that the guarantor (l'a promissory note is not 44 1
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entitled to notice of dishonour of the note. De Collyar Argumont. 
on Guarantees, |nd ed„ p. 189, collects the authorities to 
the same effect. The defendant consents that the affidavit 
I now hie should be read as though its purport had been 
g.ven in evidence at the trial; This brings the point down 
to whether the defendant was required to prove actual 
damage and I submit that he was.

Mills, for the defendant. Synod of the Diocese of Toronto 
v. De Blaquiere, lays down the rule that applies to the 
case, and the question is, not whether there was damage— 
but if there was a duty cast on the plaintiff, and a breach 
pi that duty. Whether a loss followed the breach of the 
duty or not, is immaterial. On the evidence there was 
a duty cast on the plaintiff to give such notice. I further 
submit that- the. rule is the same, whether the notes in 
question were given as payment or as collateral to the 
debt, ^ The notes became due in December, 1885, and were 
not sent out for collection till March, and even then no 
notice was given to the defendant till 1885, when the writ 
was issued. [Boyd, C.—If they ivere principal and surety 
the delay alone would not discharge the surety.] All 

to do is to shew that there was a duty or implied 
contract that they should do something, and if they failed 
in that respect, weave discharged. Gamulge v. AUenby, 6 B.
& C. 373, distinguishes the point raised as to our not being 
parties to the notes. As having been the holders, though, 
when the plaintiff claimed, wo were parties, and in the 
manner pointed out in that case. Phillips v. Astling, 2 
Taunt. 206, shews that the plaintiff was hound to notify’us 
within a reasonable time : Hopldm v. Weir, L. B. 4 Ex.
258, shows the principle. We can say to the plaintiff you 
have dealt with these notes as though we had no interest 
in them. Smith v. Mercer, L. B. 3 Ex. 51, shews that we 
being held liable on these notes, should have had notice 
that they were dishonoured. Then I rely on Peacock v. i 
Pursell, 14 C.B.N.S. 728 cited in the judgment ; and on Kerr 
v. Cameron, 19 U. C. B. 366 ; Molsons Bank v. Girdlestone,
44 U. C. B. 54, at p. 61 ; Canadian Bank of Commerce v
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Green, 45 U.' C. R. 81. The last case I cite, amongst 
other points, on the principle of estoppel. See also Roscoe 
on Nisi Prius 1 Evidence, 15th eel., pp. 621, 623 ; Redfield 
and Bigelow, L. C. on Bills and Notes, pp. 193, 210, which 
sfows it makes no difference whether the notes are given 
ah collateral or not. If held liable on these notes now, we 
could not collect a dollar of them ; and when we could have 
collected them we received no notice. [Boyd, C. Granted 
they have been guilty of laches, are you damnified ? If so, 
you should be,discharged, but if not, why should you be 
discharged ?] We can never now be placed in the position 

occupied when the notes fell due. Besides having a 
duty to do1, it is sufficient for us to shew that they did not 
do it. Byles on. Bills, 14th ed., p. 236, 237 ; Chalmers 
Bills, 2nd ed., p. 158,-Art. 192, may also be referred fax 

Harmon,- in reply. We have dealt with the notes with
out any laches, all wo have not done is to notify the defen
dant of their dishonour ; and the law shows that we were 
not bound so to notify him. Gamidgc v. Allenby, 6 B. & 
C. 373, is a different case. The note there was given in 

payment of goods. There is 
learned Judge seems to have supposed.
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December 23rd, 1889. Boyd, C.

Promissory notes of third persons were turned over by 
the defendant without endorsement as collateral security 
for «1 debt due by him to the plaintiff. These not having 
been' collected by the plaintiff the action is against the 
defendant for the amount of the debt. The real defence 
id not set up on the record, but as passed upon by the 
learned trial Judge it is that the plaintiff has been guilty 
of laches in proceeding for the payment of the collateral 
notes. The Judge finds laches, and as a conclusion of law 
that detriment has followed to the defendant, and has 
therefore refused to order payment. That is he finds the 
defendant discharged from the obligation to pay because 
the plaintiff did not exeitsise diligence in seeking to collect

rea’
the
cho
dan
for
cost

Ro]

*

¥

3 -
~r

:.;



XVIII.]VOL.. HYAN V. M'CONNELL. 415
the notes. This is pushing the law too far against the Judgment, 
plaintiff, who should not-auffer unless his want of diligence Boyd O 
has caused the defendant to^uffer loss, and then only to 
the extent of that losi In other words it is a question of 
evidence whether the defendant has been damnified by the 
tardiness of the plaintiff. Nor is the omission of the 
plaintiff to notify the defendant of his inability to recover 
against the makers of the notes a ground for discharging 
the defendant without more. If the defendant has been 
injured by the omission, and to the extent to which he 
has been injured, he should be exonerated from payment,

„ bufc not otherwise : Williams v. Price, 1 Sm. & Stu. 58".
_In Chitty on Bills, 10th eel., p. 219 it is said : " if the 

bill be given only as a collateral security, and the person 
delivering it be no" party to it he will not be discharged 
from his original liability by the laches of the holder, 
unless he was really prejudiced by the omission." For 
this is cited per Abbott, C.J., in Vim Wart v. Woolley, 3 B.
& 0. 439 ; Malton v. Mascall, 13 M. & W. 72 ; Hitchcock 
v. Humffty, 15 M. & Gr. 539, which quite justify the 
general rule of the text-book. See also Parsons on Notes 
and Bills, 2nd ed. vol. ii„ pp. 182-186 ; Synod v. He- 
Blaquiere, 27 Gr. 536, S. C. Dig. p. 296 ; Colebrooke 
Collateral Securities sec. 114.

The new evidence which the parties agreed should be 
read shews reasonable diligence in endeavouring to collect 
the notes, and unless the defendant does at his own risk 
choose to take an
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inquiry before the Master as to any 
damage he may have sustained, there should be judgment 
for the amount claimed with costs to the plaintiff, including 
costs of the appeal.

;
Robem'scW; J., concurred.

A. H. F. L.
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[CHANCERY DIVISION.]

Re McCauley and City of Toronto.

Municipal Corporations-Compensation—Expropriation-Arbitration
award.

Where the land itself upon whirh a trade is carried on, is expropriated, 
damage to the goodwill may be a proper subject of compensation.

Richt's Case, L. It. 2 H. L. 175, distinguished.

This was a motion to remit and refer back a cei tain 
award to the arbitrators under the following circum
stances :—

Under 60 Viet. c. 71 (0.) power 
corporation of the city of Toronto to pass by-laws for 
entering upon, taking, and acquiring so much land in the 
said city as might be required for the purpose of a 

drill shed for the volunteer force of the city of 
Toronto, without the consent of the 
to bo taken, making due compensation therefor to the 
parties entitled thereto, under the conditions of the 
Consolidated Municipal Act of 1883, and amending Acts 
in that behalf. Accordingly, the corporation of the city 
of Toronto, in January, 1888, passed by-law No. 1933, 
entitled, “ A By-law to take lands required for a new drill 
shed for the volunteer force of the city of Toronto ; and 
the same month they also passed a by-law, No. 1934, 
entitled, “ A By-law respecting arbitration as to the matter 
of compensation to be paid for lands taken for the 
construction of the said drill shed;" and an arbitration 
was duly had to ascertain such compensation, John Mc
Cauley being one of the owners of the property on the 
said drill shed site. It was claimed on behalf of the said 
John McCauley, before the arbitrators, that he was 
entitled to be paid for the damage sustained by him by 
reason of the loss of or diminution in the value of the 
good-will of the business carried on by him on his 
premises, and evidence was tendered to prove the said 
loss, but was rejected by the arbitrators. On August 10th,

Hi

anl

pri

onStatement.

or
conferred on thewas

allc
1

on
reirnew

of the lands theowners

of t
Joh

T
188!

L
the
ed.,
May
168
Meti
Excl
22 L

Bi
“ nec 
s. 48.
.the I

\

w
m



[VOL. XVIII.] RB M'CAULEY AND CITY OF TORONTO.
417

1889, the arbitrators made their 
stated as follows

award, and, in clause 6, Statement.

With respect to claims of John McCauley and Isabella 
Hill ,t was contended that the arbitrators should receive 
■evidence on the question of damages arising to the claim
ants from diminution of the good-will of the business 
earned on by them, respectively, on the premises expro
priated, these claimants being compelled, by reason of the 
expropriation, to abandon the established businesses carried 
on by them, respectively, on the expropriated premises, and 
to secure new,premises elsewhere, and to build up a new 
or partially new business. The arbitrators declined to 
receive such evidence, and the award docs not include any 
allowance arising from such contention.”

The award
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riated,

‘rtain
•cum-
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; Acts 
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1933, 
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1934, 
matter 
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bration 
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on his 
îe said 
.t 10th,

was adopted by the corporation of Toronto 
September 10th, 1889, and the present motion was to 

remit and refer the same back to the arbitrators, and that
the arbitrators be directed to receive evidence with ____
ence to any loss the said John McCauley might have 
sustained by reason of the loss or diminution in the value 
or the good-will of the business carried 
John McCauley on his premises.

on

refer-

on by the said

IThe motion 
1889, before Boyd, C.

Lash, Q.C., for John McCauley. Good-will is part of 
tho value of the premises : Cripps on Compensation, 2nd 
ed, p. 9o ; Regina v. Vezina, 25 C. L. J. N. S., 407 ; The 
Mayor, etc, of the City of Montreal v. Brown, 2 App. Gas. 
168 ; Brealcey v. Garter, S. C. Dig, p. 256 ; Senior v. The 
Metropolitan R. IT. Co., 2 H. & C. 258; S. C. 32 L. J. 
Exch. 2251 ; White v. Commissioners of Public Works 
22 L. J. N. S., 591.
„ and Worrell, for the city of Toronto. The words
"necessarily resulting” in our Act, R. 8.0. 1887, c. 184, 
& 483, are important to be noticed, as distinguished from 
.the English Act. The loss of good will is specially pro- 

53—VOL XVIII. O.R.

for argument upon December 17th,came on

1
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vided for in the Hungerford Market Act : Ex parte Ann 
Farlow, 2 B.& Ad. 341. Good-will does not attach to the 
property in ordinary cases, nor in this : RipleiJ v. Great 
Northern R. W. Go., L. It. 10 Ch. 435. Senior v. _ 
Metropolitan R. W. Co. ,2 H.& C. 258 is over-ruled byRic t et s 
Case L. R. 2 H. L. 175. See, also, Metropolitan Board of 
Works v. MeCartiey, L. R. 7 H. L. 243 ; ÜW v. JlfefropoZt- 
to)l, etc , R. IF. Co.. 17 Q. B. D. 12 ; Bec/afi v. The Midland 
R W Co, L.R. 3 C P. 82; Wadham v. North Eastern 
R. V. Co.,’ L. It. 14 Q. B. D. 746; v. Mayor, etc., of
London, 28 L. T. N..S. 336; Allan on Good-will, pp. 113, 
116 ; Commissioners of Inland Revenue v. (jlaspovr and 
South Western R. W. Co., 12 App. Cas. 315.

Lash, in reply. The distinction in this case is, that the 
land is taken ; in other cases, it is only injuriously 
affected : Lloyd’s Law of Compensation, 5th ed„ pp. 67, 
114; Woolf & Middleton’s Law of Compensation, 1st ed„ 

at p. 117, marks the distinction.

THE ONTARIO REPORTS, 1889-418

Argument.

The

December 18th, 1889. Boyd, C.

case whereRicleet’s Case, L. R. 2 H. L. 175, decides in a 
land is not compulsorily taken, but only injuriously 
affected, that injury resulting from diminution of good-will 
pertaining to business carried on upon the premises, is not 

But when the land itselfelement of compensation.
upon which the trade is carried on, is expropriated, it is 
decided, in White v. Commissioners of Public Works, 22 
L. T. N, S. 591 (1870), by the Court of Exchequer, that 
damage to the good-will may be a proper subject of 
pensation. This last case, though not in the regular series 
of reports, has not been over-ruled, and is cited in all the 
most recent text books as of authority. The reason why 
this is a proper element of damage, when the land itself is 
taken so that the particular business is destroyed, is indi
cated in the language of different Judges. Thus, in 
Senior v. The Metropolitan R. IF. Co., 2 II. & C. 266 (1803), 
Pollock, C. B., says : “ Loss of trade is loss of good-will,

1
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XVIII.] RE M'CAULEY AND CITY OF TORONTO. 419
and good-will is part of the value of the plaintiff's interest 
in the premises," and “loss of trade is an injury to the 
value of the land itself.”

J udgment.

Boyd, C.

So, in Cameron v. Charing Cross R. If. Co 16 C B N S 
430, Willes, J„ said, at p. 447 : -- Damage to a man’s interest 
in land necessarily includes damage to the business interest 
which lie carries on upon the land, by diverting it from its 
accustomed channel. Such an interest is not merely 
personal ; it is an interest which a man enjoys in respect 
ot tile land ; a reasonable expectation of profit from 
exercise of his abilities in

the
some particular place by carry- 

ing on business there. That reasonable expectation of 
profits commonly called ' good-will,1 and is a marketable 
thing. See, also, Chamberlain v. West End of London 
Crystal Palace B. W. Co., 2 B. & Sm.
However these cases

îat the 
riously
pp. 67,
1st ed.,

605 and 617. 
may effected by the decision in 

Ricleet s Case, the passages I have cited
>

± , ai’e good law. and
applicable to the present appeal. The precise point deter
mined ill Rickets Case is elucidated by the House of Lords 
in Caledonian R. W. Co. v. Walker’s Trustees, 7 App. Cas. 
2o9, as proceeding on the ground that the damage there 
claimed was merely a personal damage, and not affecting 
the land, because no land was actually taken : see no y76 
280, and 299. | ’

Here the whole of the appellant’s land, on which he has 
been conducting his business for some twelve years, has 
been taken. The evidence tendered 
tained by injury to his good-will, was admissible, and its 
effect should have been considered by the arbitrators. 
For this purpose the award will be remitted to them
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Switzer v. Laidman.

Defamation—Libel and slander—Pleading—Confession of plaintif— 
Mitigation oj damages—Justification.

Where in an action for slander and libel, imputing criminal offences, the 
defendant set up by way of mitigation of damages, that the rfunfeiff 

to a third party that he had done the acts charged

the

,7.

fide, ihad confessed

honestly believed it to be true at the time she repeated the words

T]

TMd also, that objection should have been taken to the pleading either 
by demurrer o* by application to strike it out as embarrassing.

on C

II
St

This was an action for damages for libel and slandei, 
brought by William Beatty Switzer, against Agnes Laidman, 
in which the plaintiff alleged in his statement of claim 
that the defendant, on various occasions, had falsely and 
maliciously written, and spoken, and published certain 
defamatory words, the effect of which may be shortly 
stated as being that the plaintiff had, some years ago, stolen 
some money from one Agnes Kennedy.

By her statement of defence the defendant pleaded not 
guilty, and then proceeded as follows :

2. If it is found that thti defendant published the said libel and slanders, 
or cither of them (which she does not admit, but denies), in mitigation of 
damages tho defendant says : that in the year 1868 or 186», Agnes 
Kennedy, of etc., who is the defendant’s mother, on several occasions lost 

which in all amounted to over §100.

Statement.
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3. That the said sums of money were stolen out of a trunk anil box 

belonging to the said Agnes Kennedy, which are in her house in the said 
township of Binbrook.

4. Said sums of money were so stolen at different times extending over 
a year, in small and larger sums, and it continued for a long while a great 
mystery to the said Agnes Kennedy and her family, as to who could 
possibly have stolen the said money.

5. That the plaintiff at that time 
intimate friend of the Kennedy family, and was constantly about the

neighbour, and mostwas a near

h°6.8 The plaintiff about the year 1872 admitted and confessed to the said 

he who had taken the money which she hadAgnes Kennedy that it was

■ *.

'

i W
jrr

s.
-- 
“ P

pu
...

 .

• 
* 

---------



XVIII.][vol. SWITZER V. LAIDMAN. 421
Io»t, and aaked her to forgive him, and that when he became ableV Statement 
would make restitution to her therefor ; and the plaintiff told said Agnes 
Kennedy that lie had watched for an opportunity when they were absent 
on Sundays at Church, and that he gained access to her said house by
'" Ï T ‘ rf Wim'"W “d ‘Irawlng back the bolt of
the back door, all of which the said
daughter, the defendant in this action.

,7. The defendant further says, that if it is proved that she published
Z i si t!’ 6d ‘he W°rd comPI”ill=<l «f. or any of them (which she
denies) that the same were published and spoken without malice, load 
fide, in the honest belief of their truth to persons who had 
knowing the same, and on occasions of mutual privilege.

The action came on for trial at the Assizes, at Hamilton 
October 3rd, 1889, before Street, J.

II. Oarsmllen, for the plaintiff.
Staùnyon, and O'Heir, for the defendant.

Agnes Kennedy repeated to her\titT—

nces, the 
plaintiff 
charged

an interest in

ission or

ing either

on

slander, 
laidman, 
>f claim 
lely and 
certain 
shortly 

[0, stolen

Af tti- the plaintiff had closed his case, Agnes Kennedy was 
called Tor the defence, and questions were put to her with 
reference to a certain occasion when she found money had 
been Stolen out of a box in which she kept her money in 
her haysc^_Whereupon_the following took place :

The Court—What has this to do with the issue ? 
tion, or is there not ?

Is there a justifica-aded not
Mr. Staunton—No, My Lord.
The CoujtT Then on ivllut principle can you give this evidence * 

^“TbTd.ISl4 0,1 the Pri,,Cipl°thal “ is ™ ** V.

eh^etoT,:10 SC°“ "■ SamPm' itWMheM «—1 =vide„=eof

M,-. offer it on the ground that in mitigation of damages I
am.entitled to offer it on that plea I have put there &

dnmnsra =■• top“ 

i—on, hut in mitiga.

Cancallen-1 take the objection formally that without 
Justification he cannot give the evidence.

The Court—I,hold that yon are not entitled to give it Of 
Mr. Stamton,1 think, subject to what Mr. Carscallen may say, that if 

UP thCaU by ‘ha/thJl wotid
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Mr. Carscalkn-tl am content that a plea should be put on the record 

now of justification.
Mr. Staunton-,-It would put grave issues on my shoulders that I would, 

have to prove as if in a criminal trial : and I do not want to be put to 
strict proof. 1 am not prepared to-day to go into strict proof.

The Court—1 think that is a very strong reason that you should not 
be allowed to go into the evidence as the record is now—that you want 
to have the benefit of a plea of justification, without having its responsi
bility.

Mr.,Staunton—Then I have no evidence, my Lord.

The learned Judge then directed the jury, and in the 
of his remarks, said as follows :
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Street, J.

Some discvission has taken place in the course of the 
case as to what was proper evidence to be given under the 
case, as it was brought down to you. It has always ap
peared to me that where a person is charged with slander, 
there are two courses open, one of which ought to be taken. 
If the person making the slander desires to stand by it, he 
should say it is true. If he does' not intend to stand by 
it, he should apologise for it—say that it was made in heat, 
or under a misapprehension, or-make his excuse for it, and 
make his apology and withdraw it. It seems to me that 
a great many people have the idea that there is something 
unmanly and cowardly in withdrawing a statement that 
has once been made. 'No such feeling ought to prevail. If 
a man makes a statement hastily, without proper informa
tion, and finds out afterwards that he ought not to have 
made it, the proper thing—thjjonly proper thing for him to 
do, is to withdraw it ; buMihe makes it deliberately, and 
intends to stand by it, then he ought to stand by it.

The law in some cases permits a man to give some facts 
in mitigation of damages where a man comes into Court 
and says : “ I did not say it,” or, “ I did not say it, but if I 
did say it, I ought not to have heavy damages laid against 
me, because of some facts which I set lip and prove.” But 
where the facts upon which lie relies are facts which are 
evidence that the statement is true, then they should not 

'be pleaded except by way of statement that the charge is 
true. A man ought to do either one thing or another. If 
he means to say» that the charge which he has made is 
true, he ought to say it is true; but he ought not to be
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e record , aUowed to say, “ I won't say it is true, but I will tell you 

ceitam facts winch shew it is true, and I offer those—not 
asm, answer to the action, but by way of reducing the 
damages. Now that, jt appears to me, is what the de
fendant w,shed to do here. I offered to the defendant’s 
counsel the right to put fairly and squarely on the face of 
the pleadings here a statement that the charge of stealing 
was true ; but the defendant’s counsel does not wish to 
take the respbnsibi ity of putting the statement on the 
pleadings. He wishes to put it in another form • he 
wishes to set out certain facts which would show that this 
char™ was true, but he does not wish to say fairly and 
squarely that the charge was true; and I do not think 
that the law, as I understand it, allows any defendant to 
take that position I think that the position that the law 
compels him to take when he has facts which amount to 
an answer to the action, is to put them on the record as 
being an answer to the action. However, as he did not 
wish to put the facts-into the shape in which I offered 

, that they should beput-that is to say, as lie did not wish to 
say on the face of the pleadings : " That statement that I 
made is true, I have ruled that no evidence could be given 
with regard to that at all. I mention this because both 
counsel have referred to the matter before you in their 
addresses; and you dill understand that the plaintiff 
ottered here to go on with the case, allowing the defendant 
to set up that the statement was true, so as to fight it out 
fairly and squarely on that issue. • •

The result of it all is, that the only defence set up by 
the defendant is, that she did not utter the words which 
are charged to have been uttered ; and that would perhaps 
include the defence, that if they were uttered she did not 
mean them in the sense in which the plaintiff says she 
used them. It you find that they were uttered in the sense 
ot a charge of theft, then you come to the next question of 

a damages, and that, gentlemen, is a question which is entirely 
for the jury in a case of this kind. You wifi-consider all 
the circumstances. Of course, the plaintif has not pressed 
for vindictive damages, as it is called ; he has asked you 
sunply for a verdict of a moderate amount to show what 
you think of the case. If you find that the plaintiff is 
entitled to damages, you are entitled to give any sunf 
which you think proper.

Judgment. 
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fj!Î
The defendant now moved the Divisional Court to set 

aside the judgment entered for the plaintiff, and for 

trial.

Argument.

The motion came on for argument on December 10th, 
1889, before Boyd, C., and Robertson, J..I V Staunton, for the defendant. Wo say not ^Sfthe plaintiff 
did steal;but that he said he did steal. Street, J., refused 
to entertain the plea, unless we justified. We say we were , 
not bound to plead or. prove justification. Street, J„ 
refused to allow us- to put in the evidence, because we 
declined to plead justification. We'say we were entitled 
to give the evidence in mitigation of damages. ,
no demurrer to the plea. We examined the defendant’s 
mother de bene esse, and no objection was then taken to 
the evidence : Scott V. Sampson, 8 Q. B. D. 491, lays the 
law down as analyzed in Wilson v. Woods, 9 0. R. 687 by 
Rose, J. That case goes further than wô require, because 
it holds that even where one can prove justification, it is not 
necessary to do so, but t)ie defendant may set the matter 
up simply in initiation of damages. Moore v. Mitchell, 11 
0. R. 21, has no bearing on this case. It is true it says 
Wilson v. Woods, is disapproved of, but not m this 
point. Livingston v. Trout, 9 0. R. 488, is another 
It is laid down in many cases that no one can entrap one

Odgcrs on Libel and 
I also refer to Hibbs v. Wilkinson,

1

1Mr : '
There was
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into libelling him, and then
Slander, 2nd ed. p. 316. - - .
1 F. & F. 60S ; Cook v. Ward, 4 M. & P. 99, which is a 

telliivr a story of himself, the repeittion of 
as a libel. Wills v.

recover :

case of a man
which ho afterwards complained ojj
Carman, 17 0. R. 223, shews a man need not ju^tify^i - 
order that ho may be permitted to give evidence in mitiga- 

■ 0 tion of damages. We have a right to shew (1) that we
not malicious, ajid one of the strongest proofs of this is, 

that the plaintiff said the same thing about himself : Edgar 
V Sewell, 24 U. C. R. 215 ; a man should always have the 
right to shew that he did not act maliciously : Linford 
Lake, 3 H. & N. 276: (2) We were entitled to plead
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damages. Consolidated Rule 573 especially provides that A™, 
a east sevewtlays' notice must be gLn /you intend to 
adduce evidence in mitigation of damages. What would
Snr!ad-USV ^ “ the evidence could not be given 
Spreading it on the record is, and has been held equivalent
to g.v.ng notice, unless the Judge otherwise ordm-s I also 
iefe‘ to Odgers on Slander and Libel, 2nd ed. p. 316 613 
Th,e English cases of newspaper libel shew that th> ’ * ' 
of fair comment is a question for the jury. In such 
they^lo not plead justification, they just plead fai 
and then prove it true. Then 
the libel. -An
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Slander, 2nd ed., p. 120.

Cancallen, for the plaintiff. There cannot be a plea of 
this kmd m mitigation. The latest case is Wood v Earl 
of Durham, 21 Q.B.D. 501 ; Wills v. Carman, 7 O R 47s 
distinguishable. The defence there was under the New" 
paper label Act and that has no application here. This 
plea must be a justification on the facts. This plea was 
agams R„ es 399,, 402. It is a statement of the'evidence 
ot of the facts. These matters are not pleaded bÿ way of

hfTt'f [ T7°n' referS t0'Rule 573'] Thc defendant 
has not furnished such particulars as enables him to give •

auestbn ,trittL TWe ar° a Srent many cases bearing 
questions of rumour, most of them «recollected in Scott

& B7n ?" B' d 4!)l ' see Iifnina v- Newman, 1 El
ParksfiPS’ 7 D°Wl'470; v.
Darks, 2 Str. 1200. Earner v. Merle, not reported but
reene to in Scott v. Sampsori, 8 Q. ]$ D 491.Thompson v. Eye, 16 Q. B. 175; Brdceyirdle\. Baüey, 1

/ f , u 7 00n V' ltoMl’11 °' 11 21- «= against the 
’ 9 0.7 488 W°0dS'9 °"R'687 ; Uviv°ston v' 2Vwf,

Staunton in reply. The defence in denial covers the 
question of malice: Parsley v/ Bennett, 11 P r“6* is 
another case. I should have costs, if there is 

54—VOL XVIII. o.r.
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CO)Judgment. December 23rd, 1889. Boyd, C. :—
Boyd, C.

an
miThis is an action of slander—the words complained of

(_
imputing a felony to the plaintiff.

The defence which sets up in mitigation of damages in , 
effect that the plaintiff made confession of the crime to 
the defendant’s mother, is a plea that should have been 
objected to either by demurrer or by application to strike 
it out as embarrassing : King v. Dollar, 23 Q. B. D. 388 ; 
and I think the Judge rightly ruled that evidence 
not to be given under it, which went to establish the truth 
of the charge, unless it was so amended as to be pleaded in 
j ustification. This point is learnedly and exhaustively dis
cussed in Smith v. Richardson, Willes,20, where the great • 
majority of the Judges held that, though malice 
gist of the action, and that evidence proving the 
and occasion of speaking the words to shew that they 
not spoken with malice, has always been admitted; yet, if 
the truth of the words should be allowed to be given in 
evidence for this reason, it ought to be in bar of the action 
v^hich has never been pretended. The same law is de
clared in a recent case : Watkin v. Hall, L. R. 3 Q. B. 396, 
where Blackburn, J., adopts the language of Littledale, J., 
to this effect : “ If the defendant relies upon the truth as 

to the action, he must plead that matter spe-
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an answer
cially, because the truth is an answer to the action, not 
because it negatives the charge of malice* but because it 
shows that the plaintiff is not entitled to rocover damages.* 
See also Speck v. Phillips, 5 M. & W. 279.

It does not meet this rule of pleadihg and practice to 
say that the defendant does not know Whether the plain
tiff stated the truth or not when he confessed to her/ 
mother. Proof of the confession would import its. truth, if 
the plaintiff did not give counter evidence. It seems to me 
that the defendant could set up the matters now pleaded 
in mitigation of damages only, by admitting 
that she has now good cause for discrediting the fact of 
such confession', though it was believed when the words
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rendmeni w, T ^ ^ a Possible Judgment“ FW'UCh may enable ‘he defendant to plead in 
p tigation of damages, I think the verdict should beset 
aside, with leave to re-plead or amend the pleadings and

the^fffl!1 liPlaiRti n‘'aiSed th6 °bjeCtion a‘ ‘he proper time,
,, U ^ wou d not have occurred ; and so I think 
the costs I have indicated should be reserved.

Boyd, 0.

Kobertson, J.

atthe * rrtln2, / n0t think the evidence tendered 
at the trial by the defendant was admissible in mitigation

defenamTi defendant says in her statement of
satl A t 6 Plamtiff “admitted and confessed to the 
said Agnes Kennedy that it was he who had taken the 
money which she had lost," &c. Now, to be allowed to 
piove that “confession,” would in effect be proving the 

wifi r Slandf'and if 16 was true, that would be a
justification, and the plaintiff could not recover, but the 
defendant does not say that the plaintiff should not 
m fact she admits that the plaintiff is 
damages, which is inconsistent with 
the truth of the

recover, 
entitled to some 
consequences ofthe

slander being proved.
I am, therefore, of opinion that the defence was not 

properly pieaded in mitigation, but the pontiff should

ment'Tilstrike out that part of the state-
took issue ; ZreZïs” Abated If

her et Md. i * j . whether it would be safe for
. 1 thls ,ate date to plead in justification

circumstances.
I think, therefore, the defendant maybe heard to 

she was taken by surprise at the trial, and was 
•pared to set up with the evidence. then at hand 
defence. When the
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the impression that the evidence oH the part of the plain
tiff disclosed the fact that the defendant had merely made 
.the statement as having been previously communicated to 
her by her mother, and did not utter the words charged as 
being true of her own knowledge, and supposing that to 
be the case, I was of opinion that the détendant should 
have been allowed to call lier mother to prove that she, 
the mother, had made the statement in the first place to 
the defendant, and I think she would be within her strict 
legal rights to do so.

In Buncombe v. Daniell, 2 Jurist 32, the facts were. On 
the day of nomination of candidates for the representation 
of the borough of Finsbury, the defendant published in the 
Morning Po$t certain facts discreditable to one of the can
didates (the plaintiff), which he alleged he had heard from 
one Wilkinson at a meeting of the electors, field,, that 
Wilkinson was an admissible witness to prove in mitiga
tion of damages that he did in fact make the statement, 
which the defendant had published at the time and place

1889. XVI428

inJudgment.

i taon, J.
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alleged.
But upon reading the evidence, I find that such is not 

the fact, except in one instance, on the occasion when the 
defendant had the conversation complained of with Eliza
beth Switzer, the plaintiff’s wife, and then she does not.do 
so in direct terms, but it might be inferred she so meant to 
express herself, and that she was so understood by the wit- . 
ness. She said then, " I think that Mrs. Switzer (plain
tiffs mother) ought to be the last person to Say anything 
about mother (defendant’s mother),' seeing that mother 
holds her son (the plaintiff) to be a thief.’’ This witnesses 

cross-examined on the point as to whether she under-
merely -

not
stood from the defendant that she (defendant) 
repeating what her mother had previously told her. It is 
too late to name the author of the report for the first time 
in the pleading; he or she must be named at the time of 
publication, to raise any ground of defence : Davis v. 
Lewis, 7 T. R. 17 ; Woolnoth v. Meadows, 5 East 463.

But I think it would he open to the defendant to plead
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tîfftoT" T’ alI,Td t0 l,ave been made V the plain, 
tiff to her mo her, although she honestly believed toem
to be true at the time she repeated the words complained

the°lthe,-ffhV n rf°re' 1 tMnk the verdict entered for 
the plaintiff should be set asidç, or a new trial had between
L Hef 1 ", ° th<! ,Slander comPlained of, with leave to

melt1 u re"P 6ad °r amend ‘lie pleadings, as she
toifmotiotr hMeiring the C0StS 0f the tfrat trial, and 
this motion to abide the result of another trial. • '
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Traders Bank of Canada v. The G. & J. Brown 
Manufacturing Company.

“ ]

Witu
(

Hire receipt—Default—Resumption of possession—Right to enter on 
premises—Practice. ,

machinery was sold upon the terms expressed in a hire receipt 
“The title of and right to the possession of the above mentioned 

property wherever it may be, shall remain vested in the said vendor
EM thafthe10'" legal right (the purchase

money being in arrear and unpaid) to enter upon the premises where 
the property was, in order to resume actual possession of the machinery, 
giving notice and using all care in so doing, but that it would be illegal 
for him to take;possession by force, and an injunction might properly 
issue to restrain acts of force on behalf of the vendor, but only on the 
terms that the assignee of the vendee be likewise enjoined from using 
force in resisting the vendor. , , ,

Before taking possession of the machinery the vendor was ordeied to give 
such security as is usual in replevin.

This was a motion to continue an interim injunction till 
the trial of this action under the following circumstances :

William Feeney, of the township of Madoc, being the 
of mill premises at Gilmour, on July 27th, 1889, 

mortgaged the same to the plaintiffs as security for 
certain sums of money in which he was indebted to them, 
and on October 29th, 1889, the plaintiffs took possession 
of the said mills under their mortgage, and commenced 
to work the same. Thereupon the defendants claiming to 
be entitled to possession of a quantity of the machinery in 

. the said mills by virtue of a hire receipt, the same 
not being paid for, threatened to send men and remove the 
machinery if necessary by force, unless the plaintiffs would 
pay them the full balance due for the purchase money of 
the said machinery.

The said hire receipt was in the. following words :
“I, William Feeney, etc., do hereby declare that I have this day pur

chased from F. J. Drake, etc., for which I agree to pay the sum of $2,200. 
I further agree that the title of and right to the possession of the above 
mentioned property, wherever it may be, shall remain vested in the said 
F. J. Drake, and subject to his order until paid for in full ; and alio till
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note or note,, etc. TM, “netrument Mng bÿ Z'^th T' 1

the Act respecting conditional Sales of Chatt*la y i , terma of 
Legislature, 51 Vic. ch. 19. Pa88ed ^ the 0ntario

“ Dated at Tudor, 
Witness

this 11th day of June, A.D. 1889.
(Signed) William Feeney.(Signed) J. E. O’Donnell.” 

Upon this document 
ment :

endorsed the following assign-was

ami to the above hen, and the property described therein, hereby author 
ng and empowcnng them to nse the same, and act thereunder in my 

LT; “ 8te""’ “ fd,y 1 -y-fmight or could

(Signed)“ Dated June 28th, 1889. 
Witness F. J. Drake.

(Signed) J. Edgar.”

Upon November 12th, 1889, the plaintiffs applied œ 
parte tor, and obtained from Robertson, J„ an injunction 
restraining the defendants “from trespassing noon the 
mill premises of William Feeney, at Gihnour, in the 
county of Hastings, and from illegally molesting or inter
fering with the plaintiffs in the operation of the said mills, 
and from illegally removing or taking away any portion 
of the machinery in the said mills.”

The plaintiffs now moved to continue this injunction till 
the trial, and the motion came up for argument before 
Boyo, C„ on November 30th, 1889.

Laslt, Q. C., and Lefroy, for the plaintiffs.
Hoyles, for the defendants.
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Argument, authorities : Story’s Sales of Personal Property, 4th ed., p.

343, sec. 313 ,; Hill v. Freeman, 3 Cush. 257 ; Bigelow v. 
Huntley, 8 Verm. 151 ; Heath v. Randall, 4 Cush. 195; Wood 
v. Manley, 11 A. & E. 34 ; Newmark on Sales of Personal 
Property, 1st ed.,secs. 305-6 ; Benjamin on Sales (Bennett) 
pp. 269-70, sec. 320, 345 (a) ; Foison v. Degeer, 12 0. R 
275 ;, The Joseph Hall Manufacturing Co. v. Hazlitt, 11 
A. R. 749 ; Stevens v. Barfoot, 13 A. R. 366.
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November 30th, 1889. Boyd, C.

The defendants hold an agreement affecting the machi
nery in question herein, by which the title and right to 
the possession'thereof is to be and remain vested in them 
till paid for in full. They originally sold the machinery 
to one Drake ; he sold to Feeney, taking the agreement 
above 'rSferred to, which was assigned by Drake to the 
defendantaNlffie machinery was placed in the mill premises 
of Feeney upon which the plaintiffs afterwards obtained a 
mortgage as security for advances. The plaintiffs are now 
in possession under this mortgage, and the estate of Feeney 
has become vested in an assignee for creditors. The agree- 

duly registered under the statute of

had

right 
their 
is to 
purcl

meut in question was 
Ontario, 51 Vic. eh. 19, sec. 6, whereby the rights of the 
defendants seem to be preserved as against the plaintiffs ;

thing being as yet paid in respect of the price of the 
said machinery. The plaintiffs have obtained an injunc
tion ex parte against the defendants trespassing upon the 
mill premises, and from illegally molesting or interfering 
with the plaintiffs in the operation of the said mills, and 
from illegally removing or taking away any portion of the 
machinery in the said mills. The plaintiffs affidavits shew 
that the defendants claimed the said machinery on account 
of the default in payment, and upon .the plaintiffs refusing 
to pay what was claimed, the defendants threatened to 
send men to the mills, and by force take away portions of 
the machinery claimed by them’. This is not denied by the 

To the extent to which force is threatened I 
think the injunction may have rightly issued in the first#
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instance, but the plaintiffs appear to be in the wronrr in 
not acceding to the claim of the defendants for redelivery 
of the property, or at least wrong in not permitting them 
to remove what is theirs. Section 4 of the Act recognizes 
the right of the owner of a chattel conditionally sold to 
take possession thereof for breach of condition, and to 
retain the same for twenty days, to enable the " bailee or 
Ins successor in interest,” to redeem the same ns therein 
expressed. It is the common law right of a person whose 
chattels are on the land of another under

Judgment. 

Boyd, C.

some arrange-
ment which has ended, to enter upon the land to resume 
possession of his goods, without thereby committing a 
trespass : Patrick v. Polcrick, 3 M. & W. 483. But as s°aid 
by Blackstone, in the passage cited in the argument of 
that case, “ this right of recapture shall never be exerted 
where such exertion must occasion strife and bodily con
tention, or endanger the peace of society.” The defendants 
had the legal right to enter upon the mill premises in order 
to resume actual possession of the machinery (giving notice 
and using all care in so doing), but it would be illegal for 
them to take possession by force. On the other hand, the 
plaintiffs are acting illegally in resisting the defendant’s 
right to recover his property as provided in the statute : 
their proper course, if they wish to retain the machinery, 
is to pay the redemption price, 
purchase with the defendants.

The plaintiffs’ injunction should be modified so to restrain 
only acts of force on the part of the defendants, and it is 
only equitable to impose as a term which is asked for by 
the defendants,thatthe plaintiffs should belikewise enjoined 
to a similar extent, so as not to interfere forcibly with the 
rights of the defendants in respect to the saidf machinery 

Costs will be reserved till the hearing on final order.
To Obviate any possible objection to the defendants 

taking possession of the machinery they should give such 
security as is usual in replevin to the satisfaction of a 
registrar of the Court.
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[CHANCERY DIVISION.]

Macklin et al. v. Daniel et al.

Will—Devise—Investments for legacies—'1 Paying out "—What time 
intended—Division of residue..

A testator gave two legacies to become due and payable in three and 
four years respectively from his decease, and instructed his executors 
to invest the same and pay the interest to the beneficiaries, and directed 
the investment of two separate sums for the benefit of two other 
devisees (one of whom was his sister) with a direction to pay them the 
interest for their lives,.and proceeded, “and should there be a residue 
or surplus after paying out the foregoing bequests I will that the sail 
be equally divided between my sisters and S. J. B., 
them at the time of winding up the affairs —

Held, that the time for the division of the residue was, when sufficient 
funds were invested to produce the legacies and fulfil the directions of 
tiie will, and that it was not postponed until the legacies were paid 
over or to any subsequent time.

ofor the survivors

i.

This was an action brought by the executors of William 
John Mitchell for the construction of .his will. The defen
dants were the two sisters and the niece of the testator, 
who were the residuary legatees.

The will directed the realization of his estate, and then 
proceeded as follows : “ For the payment of the following 
legacies, that is. to say : to Sarah Jane Barr, the sum of 
four thousand dollars shall become duo and payable four 
years from my ■ decease ; and that the said sum shall be 
invested for her benefit, and that she shall receive the 
interest thereof by my executors. * *

To my relation David Thomas Mitchell, I will the sum 
of three thousand dollars, to become due and payable three 
years from my decease, to be invested for his benefit, he 
receiving the interest annually from my executors. * *

I will that my executors do safely invest the sum of one 
thousand dollars for the following purpose : that the inter
est of same as it accrues, shall be paid annually to my 
sister Rebecca Canning, during her natural life, and at her 

decease. * *
I will a like sum of one thousand dollars shall be in

vested by my executors for the benefit of

Statement.

Mary Smart f
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and that the interest be transmitted 
natural life and at her decease."

Then followed a direction to the executors - to pay out

shouldZrS h b!qUeathedwith the addition, "and
should there be a res,due or surplus after paying out the
foregoing bequests, I will and bequeath that the 
be equally divided between .
Barr, or the survivors of them 
up of the affairs.”

ed annually during her Statement.

my sisters and Sarah Jane 
at the time of the winding-icutora

irected

•esidue

of

fficient 
lions of 
e paid Allan Garnis, for the plaintiffs, 

be settled are, (1) 
annually on the

The two questions to 
the interest which is received semi-

those entitled semi-annually that ts^T'of following

td X Wt CCt,u iU th" WiU 14 Sh0uldbe Paid annually 
and (2) When can the residue of the estate, which is in the 
hands of the executors, after 
legacies, be divided 
parties interested

can

illiam
defen-
stator,

making provision for the 
among those entitled to it ? All the 

... agreed that the interest might be
paid sem,-annually. But the executors come to the Court 
for a construction of the direction in the last clause of the 
will to divide the residue or surplus “ after paying out the 
foregoing bequests.” Does it mean after the payment of 
the legacies at the times fixed, or after the investment of 
the money to produce the legacies ? or, is the residue to ho 
retained for the years while the investments 
interest, and until the legacies are paid ?

J. G. Hamilton, for Sarah Jane 
There should be

I1 then 
owing 
turn of 
le four 
îall be 
ve the

•'iir

if

1
îe sum 
e three 
efit, he are producing

Reesor, {née Barr). 
„ . , division of the residue until after the

paying out' of the legacies; that is, paid over at the 
times fixed. The words in the will must be taken in their 
ordinary sense. The testator has used the words -• invest " 
' receive,” “ become payable,” “ pay out,” to mean and ex
press-, nvest at present, pay interest as it accrues, and 
afterwards divide residue after the legacies invested are

of one 
i inter- 
to my 
at her

no

(*»

l be in- 
Smart j
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paid. [Boyd, G—Why not carry that argument still 

further, and postpone the division of the residue until after 
the life interests granted have been ended and disposed of ? 
It might strictly go that far], Cassels But if the divi
sion was to be postponed until the legatee Rebecca Can
ning was dead, there would be only one sister to partici
pate in the residue, and the will directs a division among 

sisters.
Hamilton.—Not so, the words refer to the sisters and 

niece or the survivors of them, and claim that this is a 
clear case of joint tenancy. As to the right of survivor
ship ; I refer to Allan v. Thompson, 21 Gr. 279 ; Peebles 
v Kyle, 4 Gr. 334- Gorneck v. Wadman, L. R. 7 Eq. 80 ; 
Marriott v. Abell, L. R. 7 Eq. at p. 482 ; Bowers v. Bowers, 
L. R. 8 Eq. 283 ; 5 Gh. 244 ; 2 Williams on Executors, 7th 
ed., 1088 and 1463; Groolee v. DeVandes, 9 Ves. 204; Gripps 
v. IFoicofi, 4 Mad. at p. 16:

W. M. Douglas, for the testator’s two sisters Mary Jane 
Daniel and Rebecca Canning. If all the directions in the 

to be carried out before any division of the

Argument.

d
lc

B
ir
b<
in
ea
th
to
th

will were
residue, the will would make a bequest to Rebecca Can
ning of one-third of the residue after liet death. It was 

intended to postpone the division that long. The 
time intended was the getting in and arranging the estate, 
the investments to produce' the legacies, &c.

not

Boyd, G, (at the close of the argument.)—

agreed that the interestAll the parties interested are 
may be paid semi-annually, or as it is received ; and as 
there is no object in retaining it for any time in the hands 
of the executors, I will direct that it may be paid semi-

annually as received.
As to the division of the residue or surplus, I think Mr. 

Douglas's argument gives the most reasonable construction 
to the will. The testator intended that both his sisters 
should be living, and meant that they both should have a 
chance of participating in the division of the residue.
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The testator 
He directed the
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the

1layman, and drew his own will.

became their property. He 
investment

was a

s, and it then 
seems to have thought the 

'vas the ' paying out" for the legatees He 
ear-marked the money, and so wound up the affair I 
therefore decide that when sufficient funds are invested 

legaCieS nnd fulfir the directions of 
residti“^reS ^ be dh’ided' Costs ‘he
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438

Grand TrunkMead v. Township or Etobicoke and 
Railway Company.

ied over railway—Liability of muni.
-R. S. O. ch. m,Municipal corporations—Highway carry

cipal Corporation-Liability of railway company

Notjffithatanding wiy ^ay ^l'ita'lipprouçhesbÿ

mêLTôf'which a highway is carriüil over their railway, micl) llighw’hy 
r.tm anubhc highway, and as such comes within the provisions of the

Ei»â=KE5Si=saS
bility, if any, of the railway company.

The plaintiff alleged (2) that a certain public highway, 
known as the sixth line of the township of Etobicoke, was 
within the limits and jurisdiction of the corpBtq 
Etobicoke ; (3) that the said highway wasAfrossed 
the said township by the Grand Trunk Railway, an 
carried over the said railway by means of a bndgésani 
embankments ; (4) that it was the duty of the eorporaWn 
of Etobicoke and of the Grand Trunk Railway Company 
to keep the said bridge, embanjfit enta, and approaches 
thereto forming the said public highway, in proper repair 
and properly protected by sidings or other safe-guards, so 

' that the same should not be in an unsafe and dangerous 
condition for persons lawfully travelling on the said high
way, and passing over the said railway by means of said 
bridge and embankments ; yet both of the said defendants, 
the corporation of Etobicoke and the Grand Trunk Rail
way Company, neglected to keep, and maintain the ap
proaches to the said bridge which carried the said high
way over the said railway in proper repair and properly 
protected with railings or other safe-guards, but allowed 
the said approaches to the said bridge and said embank
ments, by means of which said highway was carried as 
aforesaid, to remain unprotected and without any railings 
or safe-guards, in such a state of repair as to be dangerous
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to persons lawfully travelling on the said highway ; (5) 
that the plaintiff on the 7th June, 1888, while driving 
with a horse and buggy over that part of the road situated 
upon the embankment aforesaid, was thrown with his 
horse and buggy over the-side of said embankment, in con- 
sequence of said neglect on the part of the said defend
ants ; (6) that the plaintiff by and through the said 
neglect of the said defendants, and by being thrown over 
the said embankment as aforesaid, had'his ankle bones P 
broken and was otherwise bruised and injured; (7) that/ 
the plaintiff had ever since his being thrown as aforesaid 
been unable to attend to his military and other duties, and I 
had incurred medical and other expenses, and had suffered I 
great pain and loss.

The defendants the corporation of Etobicoke admitted 
that the said highway was crossed by the railway of the 
defendants the Grand Trunk Railway Company, who 
altered the level of the said highway, and carried the sartie 
over the said railway by ineans of a bridge and embank
ment, which were not needed by the said highway in its- 
original condition ; that the embankment so built by the 
said the Grand Trunk Railway Company was not fenced 
and had no railing on either side thereof; and if such 
railings and safe-guards were necessary for the protection 
of the public, it was the duty of the said the Grand Trunk 
Ra,hvi‘.v Company to have placed the same on the said 
embankment when they first erected and placed the said 
embankment on the said highway and altered the high
way from its original condition ; that the said the Grand 
Trunk Railway Company had permitted the said highway 
to remain in its altered condition and without ever placing 
any railing or other safe-guards thereon, although they had 
been frequently notified and required so to do - that the 
accident to the plaintiff, if it happened without his own 
“It, wlllch they did not admit, having no knowledge of 

the matter could only have happened by reason of* the 
change made in the highway by the Grand Trunk Railway 
Company, and by their neglect to make "the said highway
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in its origin 
them to ali

al condition before 
cr the same. They

Statement, go altered, as safe as it was 
the said company took upon 
claimed that they had not been guilty o> any act of'omis- 

. sioil or commission by which they had become liable 
in any way to answer to the plnintiti in damages, and 
prayed to be dismissed with their cojts. They also claimed 
by way of cross-relief against their c<>-defendants, that if 

held entitled to recover damages, thenthe plaintiff was 
their co-defendants might bo ordered to indemnify and 
save them harmless of and from all such damages, and Of 
and from all costs of this action ; and of and from all 
other costs, damages, and expenses in connection with the 
matter in question in this action. z'

The defendants the Grand Trunk Railway Company of 
Canada said that they were not guilty hV statute : Con
solidated Statutes of Canada, ch. 66, sec. 88>Jho Railway 
Act, 51 Vici ch. 29, sec. 287, bofy public Acts

Issue thereon. 
The cause was tried at the Winter Sittings of this Court,

at Toronto, 1889, by Rose, J., and a jury.
It appeared that the plaintiff was on the 7th June, 1888, 

drivin" along a highway in the township of Etobicoke, 
which is crossed by the Grand Trunk Railway.Company's 
railway, and which that company had carried o*er then- 
railway by means of a bridge'and embankments forming 
the approaches to the bridge ; that after he passed the 
bridge and was driving down the descent of the embank- 
ment and approach at the other side, his horse shied, and 
for want of a railing or guard lie was thrown down the 
embankment and was injured. It appeared that the high- 

the railway as long ago

i

, had been thus carried over 
1857, but that the bridge had been raised in recent

way
as
y<rîie learned Judge Submitted the following questions to

answers :, the jury, to which they returned the following
1. Q. Was fhe road reasonably safe and fit for travel 

without a guard at the place in question ? A. No. 2. Q- 
accident result from the want of suchIf not, did the
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g“at*? \ Yea- 3 Q- Did the buggy reach the bottom Statement, 
of the embankment in safety, and, if so, was the accident 
paused y Richey "grabbing” the lines Î A. We believe 
the Imggy did not reach the bottom in safety. 4. Q Could 
the plaintiff have avoided the accident by the exercise of 
reasonable skill and diligence ? A No ; we believe the 
plaintiff used all caution under the circumstances. 5 

- What would be 
damages ? A. 81,500.

a fair sum to allow the plaintiff
/';y May 4, 1889. The 

Judge.

Laidlaw, Q. 0., for the plaintiff.
McMichael, Q. C., for the township of Etobicoke 
McCarthy, Q. C., for the.Grand Trunk Railway Cb

May 14,1889. Rose, J. J
1,1?a1v®"ot ®n this record to determine the qWion of 

the liability of the railway company to the municipal cor- 
on,..nor indeed the liability of the company to the

Xnl, e frtlff does not aak for any judgment as. 
to the liability of the company in the-event of my deter- 
mining that the corporation is liable;

The corporation has not taken the necessary steps to
l-yy r.'f?hts ,over the company, but upon
application I wil make such order as may appear just to 
enable the defendants to have such, question determined.
cb lh8tC°RP«raA10ra0v 'i'8^ to,the Plaintitf u»der sec. 531, 

nibvm R ?' belng also see- 531 of 46 Vic. ch.
OSHp.), unless the effect ot the Dominion legislation has. 
veeirWrelieve it of such liability. =., V 

1 nljed not repeat the language of sec. 531. It is ex-
pm;ticutly'0^Ub‘8eC' X “ "eW Proviaion-"'ay> 

There is no section of the Railway Act, ch. 109, R. S C 
which in ternas deals with the question of the liability of 
the municipal corporation ; and indeed if there were, the 
very serious question of jurisdiction to interfere would

;was argued before the trialcase

meany..

56—vox. XVIII, O.R,
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Jwlgmd&t. For the purpose of this inquiry, it might well be admit- 
ted that the intention of the railway legislation was to 
place upon the railway companies the duty of maintain
ing anâ keeping in proper repair the bridges and approaches, 
Siding the fences ; and that the effect of such legisla
tion was to give municipal corporations a right to enforce 
or compel the performance of such duty ; but, as I ha 
said, unless the effect was also to relieve the municipali
ties from the duty imposed upon them bv the Provincial
legislation, the case would be within the decision 
Traversy v. Gloucester, 15 0. R. 214.

By reason of the conflict, if there be a conflict between 
the jurisdiction of the Parliament and Legislature I am 
not able to apply the law laid down in cases cited by Or. 
McMichael in his most able and interesting argument.

sub-section 4, were p£rt of 
or subse-
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If section 531, with its
the Dominion legislation contemporaneous with 
quent to the Railway Acts, one could hardly resist the 
elusion that the intention was to give the public* right to 
require L municipalities to keep the bridges and ap
proaches in repair, as portions of the highway, even if it 
also cast a duty upon the railway company constructing

thBoth>rties rebel upon the case of the Great Eastern 
R. Ik. Go. v. Hackney Board of Works, 8 App. Cas. at pp.

69So7fnr as I am able to apply tfi»t decision ip this case it 
seems to me to assist the plaintiff against the f<*
it draws a distinction between the road and the budge 
supporting it. Lord Watson uses this language: The 
reaf) import of these enactments is that the substitute;! 
road shall be supported by means of a prov'ded by
the railway company, the land upon which the old hig i 
way rested having been taken and used for railway pur-

Tt"may be, therefore, that the road dtill remains vested 
in the municipality, on whom rests (thelluty of maintain
ing and keeping it in a J.roper state df repair , and that 
,the municipality mqy require the railway company to keep

lthl however rest my judgment upon the express language 
■of section 531, and the absence of any legislation in terms 
relievin'? the municipality from the obligation imposed by 
such section, eve,Kf there be any power in thcOommlon 
Parliament to interfere with the legislation of t
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Vincial Legislature on the subject. And I think r

am Judgment.

SrÆsS-1'"» '•

2T5ïti5ÿ,ÏS%,rT - ”~s
costs as thé itownship hJ, incurr'ed in flZ.'.g oT*

lim linsTlch l;r„7edingS ,0r the ro™v^of its
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Prior to the Michach Vthe township of Ktobicoke served Votice of motion'to^t 
as.de the find,ngs of the jury, and the judgment granted 
or entered m tins action, and to enter a judgment for the 
applicants with costs, or for a new trial upon the following 
among other grounds : 6

1. That they arc not proper parties to this action, and 
that heacion should have been brought against the Grand 
lriink Kail way Company alone.

2. That the defendants the railway company Have raised 
a mound of earth on the highway of the defendants the 
corporal,on of the township of Etobicoke, which was not 
necessary to the road in its original state, without the con
sent of the municipality. This mound, if they had no 
authority to make it, is a public nuisance, and they are ’ 
liable^) indictment, and are liable to an action by anyone 
who has been injured thereby.
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3 The Grand Trunk Railway Company are parties

defendants to this action, and to avoid circuity of action
the judgment should bn against them primarily, if they 

liable. If they arc not held liable, it ,s because there 
nuisance, and therefore the corporation cannot be

Statement.

are

Company, the municipality are acquitted.
3 That if the railway company received permission by

any statute to interrupt the highway, it "“Under the 
that they would provide a good ahd sufficient 

substitute ; and that if they did not provide such, su>t^ 
tute, they art liable for the nuisance ; and that if they did 
not so provide a substitute, and left the mound without 
fences or otherwise dangerous, the municipality were not 

bound to provide such substitute.
(j Whatever duty to repair- the corporation may be 

under, it cannot arise until a sufficient road has been pro- 

, vided for them to keep in repair.
' 7 That if the Grand Trunk Railway Company did, in
pursuance of the powers granted under the statute take 

Vv possession of and interrupt the highway under the juris
diction of these defendants, the same being at the time a 
good and sufficient highway, they were bound both b) 
common law and byjjrfeof the statute to provide a subst- 
tute, that is, a godtfand safe road across their railway and 
over tile highway they had so interrupted ; and that it 

> part of tlie duty of the defendants the township 
Etobicoke at common law, and no duty was cast upon 
diem by the statute, to keep the bridge and embankment 
ind approaches to the said bridge which had been erected 
Ld built by the said Grand Trunk Railway Company, or 
any-bart thereof, in proper repair and protected by rail 
orother ade-guards ; and that the allegation to that effec 
in the fourth ,-aragraph of the statement of claim was not 

and could not be supported or proved.
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lies iJggk the liability laid upon th^ several municipal!-Stalemei.t. 
“™‘e clause of the 531st section of ch. 184, 

does not apply. The road, as they had origi
nally held it, had been taken possession rtf by the railway 
company, and the substituted road was never accepted by 
the municipality, and its user by the persons travelling 

f alonS was simP'y a »* of what the railway company had 
provided as a substitute.

9. That it was not the.duty of the defendants the cor
poration of the township of Etobicoke to see that the 
road which the railway company,had made was a good 
and safe one, and they ought not to bo liable because th 
railway company did not fulfill their duty.

10. That the said railway company are subject to the 
• Railway Committee of the Privy Council, and not subject

to the direction or order of the municipality, and therefore 
the defendants the corporation of the township of Etobicoke 
should not be made answerable for the
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11. That it was not shewn that these eudants had
any notice of the defective manner in which the said work 

done by the said company.
12. That the finding of the jury that the accident had 

resulted from want of proper fences was not warranted 
by the evidence.
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i13. That, at all events, if there had been any liability 
the part of the defendants the municipality of the 

township of Etobicoke, which they do not admit, the 
' learned J udée«)iould Imve made it a part of this judgment, 

when aiy«tkies were |efch^ the Court, that if anyhabil- 
ity attached to these *

on

fendants, tihey should have been 
indemnified by the Grand'Trunk’iRajlway Company, and he 
should, if necessary,have matiç thç=proper order to that effect.

.
November, 25, 1889. Thé motion was argued before the 

^ Divisional Court, (Armour^C. J., and Street, J.)

Robinson, Q. C., and McMichael, Q. G, for the defen
dants the township of Etobicoke. The township corpora

'll
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Argument. tjon art) nl,t liable, because the bridge in question does 
within sec. 531 of R. S. 0. ch. 184. The rail-

F
tlnot come

way company alone are liable. They referred to the 
Dominion Railway Act, 51 Vic. ch. 29, secs. 90, sub-sec. (g) 
186, 187, 288 ; and to Fairbanks v. Great Western R. W'. 
Co., 35 U. OR. 523 ; Rex v. Kerrison, 3 M. «fc S. 526 ; 
Rex v. Lindsey, 14 East 317 ; Howitt v. Nottingham, 12 
Q. B. D. 16 ; Regina v. Ely, 15 Q. B. 827 ; Oliver v. North 
Eastern R. W. Co., L. R 9 Q. B. 409.

McCarthy, Q C., for the Grand Trur[£\Railwny Com-
d the railway

Cl

«
tl

tl
P'
P1
J

pany. No third party notice was give 
company, therefore, cannot be called upon \to shew cause 
to a motion by their co-defendants : Wilson’s Judicature 
Acts, 7th ed,, p. 193 ; Eng. Rule 177 ; Con. Rule 328. The 
railway company owe no duty to the public in this respect : 
Atkinson v. Newcastle, 2 Ex. D. 441. The place where 
the accident happened is still part of the highway : Great 
Eastern R. W. Co. v. Hackney Board of Works, 8 App. 
Cas. 687. The question here is whether the liability is 
joint or single. I contend that the municipal corporation 
alone are liable to the public. The railway company have 
to do only what the Railway Committee of the Privy 
Council directs them to do. I refer to Whitmarsh v. 
Grand Trunk R. W. Co., 7 C. P. 373; Traversy v. Glou
cester, 15 O. R. 214. The Parliament of Canada has no

nicipality, where the

to
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power to limit the liability of a mu 
embankment extends, as here, 200 or 300 feet from the 
line of railway.

Laidlaw, Q C., (with him K appelé,) for the plaintiff.

am
Ac

car
December, 21, 1889. The judgment of the Court 

delivered by
bei

the
sue

Armour, C. J.

As we understand the judgment of the learned Judge, 
he has not as yet determined how the judgment shall be 
entered as between the plaintif! and the Grand Trunk

1
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J.xvm.]IL. MEAD V. TOWNSHIP OF ETODIOO 447
Railway Company but has reserved his determination of Jwlinumt 
tliat question and also of the question of the right of th ~ 
corporation to relief over against the Grand Trunk Rail
way Company, upon an application to be made to him for 
that purpose ; and

)es
lil-

6 Armour, ( '. ,1.;he
to)

W. judgment must" be taken to be 
therefore only a determination of the liability of the cor
poration of Etobicoke to the plaintiff, and to be without 
prejudice to the determination hereafter by the .learned 
Judge of the said other questions

There is nothing in any of the Railway Acts applicable 
to the defendants the Grand Trunk Railway Company 
which has the effect of vesting in the railway company 
any highway which, under the powers granted to them by 
such Acts, they are authorized to carry over their railway 
by means of a bridge, and the property in such highway 
remains unaffected by the powers granted.

It may be that the railway company is bound to main
tain and repair the bridge in question, with its approaches, 
but it is still, notwithstanding that liability on the part of 
the railway company, a public highway, and as such comes 
within the provisions of the Municipal Act requiring every 
public road, street, bridge, and highway to be kept in 
repair by the corporation, and the liability of the railway 
company to keep it in repair does not at all absolve the 
corporation from their liability to keep it in repair.

These provisions of the Municipal Act are imperative, 
and admit of no exceptions but those mentioned in the 
Act ; and that these provisions have been enacted over and 
over again since power was given to railway companies to 
carry highways over their railways, without any exception 
being made of highways so carried over, affords strong 
evidence that the Legislature never intended to exempt 
the municipalities from their liability to keep in repair 
such highways.

I refer to Traversy v. Gloucester, 15 O. R. 214 ; Tierney 
v. Troy, 41 Hun 120 ; Wilson v. Watertown, 3 Hun 508. 

The motion must be dismissed with costs.
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[QUEEN’S BENCH DIVISION.] 

Walker.v. Bojjghner ET AL.

Specific performance—Contract to make provuton by rnUfor tjranddawjhter 
—Action aijnin.it executors—Uncertainty of promue and consideration 
—Services rendered to testator—Remuneration for.

tracting party a sum of money as a legacy, is clearly made out, the 
reaentatives of the testator may be compelled to make good his obit-

3X But where the testator, the grandfather of the plaintiff, promising to make 
the same provision for her by will as he should make for his own 
daughters, took her from the home of her parents at the age of twelve, 
adopted her, and maintained her, while she worked for him, for nine 
years, but, although he made his daughters residuary devisees, left the 
plaintiff nothing by his will, and paid her nothing for her services, and 
she sued his executors for specific performance of the contract or promise
and in the alternative for wages :— . , ,

Held that the case did not fall within the rule ; the promise made and 
the consideration for it being both of too uncertain a character to entitle 
the plaintiff to come to the*Court for specific performance ; hut that 
the circumstances gave rise to an implied contract for the payment,of 
wages, and took the case out of the ordinary rule that children are not 
to look for wages from their parents, or those m loco parentis in the 
absence of special contract, whilst they form part of the household. 

Decision of PkoüofooT, J., varied.

Action tried before Proudfoot, J., at St. Catharines, 
without a jury, on Gth June, 1889.

The plaintiff was the wife of Robert 0. Walker; Paul 
Marlatt was her grandfather ; her mother was Mary 
Catharine Book, one of the daughters of Paul Marlatt; 
her father was Adolphtis Book. She alleged in her 
statement of claim that in the early part ot the year 
1878, she being then twelve years of age, and living 
with her father and mother, her grandfather, Paul Mar
latt, requested her father and mother to allow her to go 
and reside with him, and become one of his household, 
until his death or her marriage, promising and agreeing 
with her parents and with her, that it they would allow 
her to do so, and if she should remain with him until his 
death or her marriage, whichever event should first happen, 
he would provide for her during that time as if she were 
one of his own family, and further that he would by his

Statement.
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XVIII.]iL. WALKER V. BOVUHNER. 44f>
last will devise and bequeath to her a share of his estate State.,,,,,,, 
equal to that whteh any one of his throe daughters, Nancy 
Jane Beckett, Or,,ha Merritt, and Elian Jane Patterson/ 
should take under his will ; and that the said Paul Marlatt 
represented to the plaintiff's parents, and to her, that if 
they should do as he desired the plaintiff's position in life 
would be greatly improved ; that the plaintiff’s father and • 
mother, relying upon the promises and representations so 
made, relinquished the custody and control of the plaintiff 
to Paul Marlatt, who thereafter assumed the same • and 
that the plaintiff herself, also relying upon his promises and 
representations, went to live with him and to serve him is a 
member of his household, and changed the course and 
futureof her life; that she lived in his household from 
the 8th April, 1878, until the 27th April-, 1887, when she 
married ; that during all that period she served him faith
fully and well

1er

1nd
:

he
ili-

ve,
ine
she i

11,
member of his household, and rendered 

many services to him, relying upon the promises and 
representations made to her, and in the belief that they 
would be carried out ; that at the time of her marriage 
her grandfather, the said Paul Marlatt, gave her an outfit 
of about the same value as that given by him to his 
daughters at the time of their respective marriages, hut 
beyond this and her board, lodging, and clothing, she had 
received nothing for her services or in fulfilment of the 
said agreement ; that the said Paul Marlatt died 22nd 
August, 1888, possessed of a large estate, having duly made 
Ins Will dated 10th January, 1888, whereby lie appointed 
the defendants Edward Boughner and John H. Taliman 
as his executors, and that they had proved the will ; that 
bj the said will three of the daughters of Paul Marlatt. 
namely, the defendants Eliza Ann Patterson, Orpha Mer
ritt, and Nancy Jane Beckett, were made residuary legatees 
and devisees of lira estate in equal shares, but the plaintiff 
was not mentioned in the will ; that the said testator, 
Paul Marlatt, had thereby broken his agreement ; and she 
claimed to have it specifically performed by declaring her 
entitled to share in the estate equally with the said three ' 

57—vol. xvm. o.tt.

as ai
.of

the " ^
11

till ntry
Lit;

ing
av-

go
>1(1,
ing
ow
his J
len,
ere
his

■%
k V



[vol. / :THE ONTARIO REPORTS, 1889-450
daughters, and by declaring their shares of the estate to be 
impressed, witli a trust in her favour to the extent of ter 
interest therein ; and in the alternative that she might bo 
declared entitled to be paid out of the said estate wages at 

from the 8th April, 1878, to the

.Statement.

It
or
he

the rate of 8200 a year 
27th April, 1887,afor work and labour performed by her for 

the testator at his request.
The defendants in their statement of defence denied the 

agreement alleged by the plaintiff, and said that the plain
tiff went to 1^ with Paul Marlatt upon the understand
ing that shffwas to perform the ordinary duties of the 
household required of her by him, and that in return she 
wits to receive the benefit of a comfortable home, including 
her board, lodging, and clothing, which fully recompensed 
her for the services she rendered him, and that the giving 

purely voluntary act 
They further set up that the 

not in writing or under seal and

di
af
th

liv
tin

.liv

agi
oilto her of a wedding outfit 

the part of the testator. 
r agreement alleged was 

was without consideration, and not binding upon him - 
that as to the claim for wages, the plaintiff received all 
that she was entitled to from the said Paul Marlatt, and 
that the claim was at all events exorbitant and exce^ive, 
and they se't up the provisions of R. S. 0. 1887 ch. 60 as 

a defence.

wit

the

Q.
called as a witness, and stated thatThe' plaintiff was

Paul Marlatt.jind his wife came to her mother's house in 
March, 1878, and, after having dinner, they spoke to her 
mother and made an agreement with her that if she went 
and stayed with him until she was married, or till his 
death, he would do by her the same as he did by his own 
girls at the time of his death : in another place she stated 
the same thing, leaving out the words “ until she was\_ 
married” : that she went a few days afterwards to live 
with Paul Marlatt, and remained with him until her 
marriage in 1887, when he gave her a wedding outfit ; that 
she was sent to school part of the time until she was fifteen, 
by her grandfather ; and that she took her part with the 
other members of the household in doing the work of the
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XVIII.] WALKER V. BOUGHNER. 
house, and that a servant 4asZ 4.51

kept in the house during the Statement. 
®'™ 'ner '!at |ei' g,-and'n°ther. Mrs. Paul Marlatt, died in 
1WJ, and that her grandfather asked her if sire would stay 

with him, and upon her saying she would if be wanted 
her, he replied that he could not do without her ; but that 
during the whole nine years that she lived with him 
afterwards, the alleged agreement was never mentioned ; 
that »he had four sisters and a brother ; that her father and 
mother had been separated at one time before she went to 
ive with her grandfather, but were living together at that 

time, but that they separated shortly afterwards 
» lived apart ever since.

The plaintiff’s mother, Mary Catherine Book, was also 
1 called as a witness, and stated to the plaintiffs counsel the 
agreement as follows : "My father and mother came to 
me and they asked me if I would let Annie go and live 
with them, that they would do as well by her as they 
would by their own girls, that thejs would have to have 
somebody, and they said if sfie stay®! till she was married, 
or till their own death, they would do as well by her as by 
their own girls at his death." In cross-examination she 
stated the matter in the following way, after describing 
that her father and mother came and asked for the plaintiff :

Q. Then what next? A. Then 
and do by her aa his own girls.
hisQdeathythi"8 elae ? A' He 8,ili 1,6 WC,,M d0 by h«r “ his own girl, at 

Q. Is that what he said ? A. Yes.
Q. That ho wonU take Annie and do liy her as his own girl, at his 

death! A. Yes.
Q. Is that all he said ? A. No, I told you before.
Q. This was what he said ! A. Yes.
Q. Did you say anything to them ! A. Well, I said she might go.

on

nor

1and had

*

my father said he would take Annie 1
I!

i
!

This witness further stated that about two yearn after 
the plaintiff went to live with Paul Marlatt, being about 
the time the witness’s husband finally went away from her, 
Paul Marlatt bought a home for her, three or four miles 
from lus own house, and conveyed it to her for life, and 
after her death to her son, and that she and her son had

I
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for it.sold it in Paul Mai'latt’s lifetime, and got the money 

The'evidence of Azuba Marlatt, a daughter-in-law of Paul 
Marlatt, detailed conversations with him. Franklin Book, 
another witne*f, was the plaintiff’s brother : the learned 
Judge who l/eard his evidence stated that he did not 
place much Ndiance upon it. William Grubb, another 

* witness, said \hat he was at Paul Marlatt s. house 
shortly after heVhad taken) the pdaintiff, and that laul 
Marlatt told hiinthat he had agreed to take her as 
his own child, and give her the same as he would give 
his own girls after his death : in answer to a question 
put to him by the learned Judge, he said that Marlatt said 
he intended to give her the same as his daughters at Ins 
death The1 will of Paul Marlatt was put in : by it he 
bequeathed to his widow $800 oukothis personal property ; 
350 td his son Abram Marlatt ; $25(1 to his daughter Mary 
Catharine Book, the plaintiff’s motheN; and all the rest ol 
his personal estate to be equally divided between Ins 
Andrew, and his three daughters, Nancy Jane Beckett, 
Orpha Merritt, and Eliza Ann Patterson. His real estate 

all specifically devised to a grandson and two sons, 
proviso that in the event of-a failure of issue of his 

sons, the land devised to them should be sold find tluT 
' proceeds divided amongst his wife and all his children in 

the manner therein specified. V
At the conclusion of the evidence and argument judg- 

delivered by ProUDFoot, J„ who thought that 
substantially
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the' agreement stated- by the plaintiff 
and sufficiently corroborated by her mother and Mrs. 
Azuba Marlatt, and offered the plaintiff either a judgment 
for damages arising from the default of Paul Marlatt m 
not carrying out his agreement, or a judgment declaring the 
plaintiff entitled tp share equally with the other daughters. 
The plaintiff’s counsel elected to take tlm latWjand judg

ment was pronounced accordingly.
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At the Michaelmas Sittings of the Divisional Court, 1889, 

the defendants moved against this judgment upon the
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grounds that it was against the evidence ; that there was S«.l,m.,a 
no efficient corroborative evidence in law to entitle the 
phuntitfto the. relief granted ; that the Evidence shewed 

the plaintiff had received all that she was entitled to 
at the hands of Paul Murlatt; and upon other grounds

Dis.
453

it.

ok,
• ^

/lot

The moti was argued before AnMotlR, C. J., and 
Sirket, J., on 6th December, 1889.

Mae», Q c., for the defendants. Specific performance has 
been sought and granted ; the pleadings and evidence would 
not support any other judgment ; the plaintiff has deliber
ately accepted specific performance instead of daihaves ■ 
and the case must be treated as the plaintiff has put it for-’ 
Wj7 1 but tbe eviden™ » not sufficient to support such a 
judgment. No contract has been made out, and no claim

I Jt1 "TLT bve a,lowed- 1 nffer to Alderson v. Maddi-

/ Z nQ' v- Aldmon’ 8 App. Cas.]/, 467, Campbell/V. McKerncher, 6 0. R. 85 ; Wilde v Wilde
20 Gr 521 ; On- v. Orr, 21 Gr. 397 ; JM v. JM.Uq ’. 
487 ; Con. Rule 402.

L"«K Q. C„ for the plaintiff. The value of the services 
may berecovered on the refusal of the grandfather to carry 
out the contract, as part payment to a vendor may be 
recovered by a vei^lee on the refusal of the former to carry 
out the, contract. There was part performance of the con
tract. See McDonald v. McKinnon, 26 Gr. 12 ; Fitzgerald 
\\ F dzgerald, 20 Gr. 410 ; Hnlleran v. Moon, 28 Gr. 319. 
The contract should be specifically performed by giving 
the plaintiff the same provision 'as the testatoiNlmde for 
his daughters. \ J
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lliere appears to be no doubt upon the authorities time 
where a. contract is clearly made out on the part of a 
testator, founded Upon a valuable and sufficient considera- 
*10"’ that he will leave by his will to the other contracting 
party a sum of money ns a legacy, the representatives of
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and

Judgment, the testator may be compelled to make good Ins obligation.
of ilammersley v. DeBiel, 12 Cl. & F. 45, is a 
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The case
leading instance of the enforcement of 
this kind, and, treated as being founded upon a contract, 
has been frequently followed and approved since : Maun- 
sell v- White, 4 H. L. C. 1039 ; Jor den v. Money, 5 H. L, 
C 185; Randall v. Willis. 5 Ves. 262; Maddison v. 
Alderson, 8 App. Cas. 467. The American authorities 
have adopted the same view. See Waterman on Specihc 
Performance, edition of 1881, par. 41 ; Shakespeare v. 
Markham, 10 Hun 311. In the last mentioned case a 
doubt is expressed as to whether in any such case, espe- 
cially when the contract is sought to be established Üy parol 
testimony, SO patent a means for the evasion of the pro
visions for the security of property by the Statute ot 
Wills should have been allowed. The Court in that, 
in their judgment-go on to ekpress the requit of the cases 
as follows : “ But in the cases iV which sufch contracts are set 
up, and especially where \hey Syffiempted to be estab
lished by parol testimony, the temptation and opportunity 
for fraud is such that they are looked upon with suspicion, 
and the Courts require the clearest evidence that a 
tract, founded on a valuable consideration, and certarfi and 
definite in all its parts, should be shewn to have been 
deliberately made by the decedent.” _

The circumstances under which the present claim is made 
appear to me to shew forcibly the prudence of adhering to 
the principles expressed in the language I have quoted 

Paul Mariait and his wife went to the house of their 
Mrs. Book, in March, 1878, to (^t her consent 

daughter, the

Street, J. an un

con-

daughter,
to their adopting as their own their grand 
plaintiff: A short conversation took place upon thVaubject 
after dinner, at which only Paul Marlatt and his wife, 
and the plaintiff and her mother, and perhaps I'erbrother 
Franklin Book, were present. Paul Marlatt and hi3\wife 
are both déad, and we are driven to depend on the recol
lection of the other parties as to the very words of a 
conversation which took place eleven years before the trial,
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f=Cai-;;isr
charged upon a statement of the language then used. It is 
not to be forgotten, too, that one of the witnesses who 
srfeais to what was said, was at the time a child not yet 
twelve years of age. I think that a careful consideration 
of these circumstances compels ns to come to the conclusion 
that it would be unsafe to act upon the evidence that has 
been given, except in so far as it is borne out by what is 
natura and probable under the circumstances taken in 
connection with actual known facts. What Paul Marlatt 
undoubtedly did, was to adopt the plaintiff as his daughter 
and she lived with him and worked for him until she , '
marned. What he and his wife went to Mrs. Book’s ho 
or in March, 187», was to propose that they should adopt 

the plaintiff, and it is plain that their proposal was accepted 
without hesitation. In the course of the conversation 
wh.ch took place it is not difficult to believe that the grand- 
lather may have promised to treat the plaintiff as his 
daughter, or even that she should share in his 
his death with his
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estate at
„ , . own daughters. I do not think that
he plaintiff s story or that of her mother really go beyond 

this, and. taking these to be the facts, there is not sufficient 

in my opinion, to justify us upon them in declaring the plain-' 
tiff entitled as a matter of binding contract to insist unon 
a share m the estate, and I 
to differ in
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obliged with great deference / 

tills respect from the conclusion at which my !
earned brother Proodfoot arrived. The promise alleged 1
to have been made and the consideration for it are both of 
too uncertain a character to entitle the plaintiff to come to 
the Court for a performance of the promise.

T he plaintiff became the adopted daughter of her grand
father, and assisted at his house in the household work and 
he question arises whether the circumstances are such as 

fo give rise to an implied contract for the payment of wag 
Where the parties stand to one another in the natural 
relation of parent and child, brother and sistgr^or other 
near relation, and are inmates of the same household, it is
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Judgment well established that no such imped contract arises, and 

the same principle has been extended to the case where the 
person against whom the claim is made has stood in loco 
parentis to the other, as here, the presumption being that 

the services are gratuitous.
This case is not, however, precisely like that ot a father 

Who brings up his own daughter, and whose estate is sought 
to be made liable to her upon the ground that she has 
remained with him upon an unfulfilled promise to provide 
for her by his will. The plaintiff here was taken by the 
testator from her fathers house when she was twelve 
years of age, and was already able-to be useful, under cir
cumstances which might well have been construed by her 
and her mptiîërTls-entitling her tq believe that she was to 
be remunerated fortha_sgivices she should perform, the 
testatoAimself seems to have at one time looked upon 
himself as under a duty to make some provision tor her in 
his wi K for he spoke of leaving her a legacy of $200. 1
have Arrived at the conclusion, though dot without much 
doubt and hesitation, that these are circumstances taking 
the c,' re out of the ordinary and most salutary rule, into 
which 1 should be sorr j to break, that children are not tq 
look for wages from ttieir parents, in the absence of special 
contract, whilst they form flirt of their parents' household. 
The plaintiff married on 27th April, 1887. This action 
was begun on 3rd November, 1888. The Statute of 
Limitations has been set up, and the plaintiff is not entitled 
to recover anything for services prior to 3rd November, 
1882 I think we should assess at $220 the value ot her 
services between that date and 27th April, 1887, and that 
she shobld have judgment for that sum with full costs of 

this action and of the motion.
If the defendants prefer to give the plaintiff a share in 

the estate of the testator equal to that which her aunts 
take, by dividing the residue going to them into tour 
parts instead of three, and giving her one of these parts 
instead of the sum at which we have assessed her services 

they are to be at liberty e—
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I have referred to Wood’s Mister and Servant, 2ndld 

p. 115 et seq. ; Maddmn v. AUlerson, 8 App Cas 467 ■

24Andrus v- F»^r, p Pem‘- 4 260 ; Redmond v
W 1 7 0 1 üi-o ' R' 220 ’ 0sl>orn \ Governors Ouy's
Hospital, 2 Str. 728 ; Baxter v. Gray,3\M. & G. 771.

457nid
the Judgment. 

Street, J.

,her
ght
has

Armour, C. J.

I doubt if I would have arrived at the same conclusion 
the learned Judge who tried this case. Mv 

impressions of the case have, however, been derived merely 
from reading the evidence, while his were derived from
rZT hear,"S 1witnesses; his conclusion of fact 
is therefore more likely to be correct than the one I would 
have arrived at, and I therefore accept it 

I think however, that the contract found by the learned 
,ect°f ,S 00fimdefl"‘tc a,ld uncertain to be made the sub-

SïïïSÆ™'""' " ““ •"*-«-
The rule, however, seems to be that where 

renders services to another in the 
and in sole reliance on the

dde
\the x.

of fact as

her
9 to 
The

>. I
inch 
king 
into 
it to 
ecial 
hold.

âtled 
liber, 
l her 

that 
its of

a party 
expectation of a legacy 

testator’s generosity, without 
any contract express -or implied that compensation shall 
be provided for him by will, and the party for whom such 
services are rendered dies without making such provision 
no «Confies; but where from the circumstances of the’ 
cased is manifest that it was understood by both parties 
tha compensation should be made by will, and none is 
made, an action lies to recover the value of such

Applying this rule to the facts of this case and to the 
finding of the learned Judge thereon, I am of opinion that
If “ ent,tlad t0 recove>" the value of the services 

rendered by her to the deceased.
And I

:
«

:

services.

iTe in 
aunts

agree in the result arrived at by my brother
Street.
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Hubert et al. v. Township of Yarmouth.
and
mai
tha

Municipal corporntiom-Action to compel ma,'fnance,read 
tion of road by corporation—Statute labour done untn 
municipal officers—Remedy by indictment.

—As/ntmp- 
consent of \ repj

neg
In an action to compel a municipal corporation to maintain and repair a
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Held also, following liislop v. McOillwray, 15 A. R. 68/, that even if 
the street had been assumed for public user, the plaintiff e only remedy 
was by indictment,, and the action was not maintainable.

action brought by Hubert, Orr, and 
poration of thç township of

This was anStatement.z Cochrane, against the 
Yarmouth.

The plaintiffs alleged that they were owners of parts 
of lot four ill the ninth coneession, Yarmouth ; that the 
allowance for, road between the ninth and tenth conces- 

abirtWd on their lands;and that the lands lying
sions i- - - - - - -  ... I
south thereof had been sub-divided into city lots, and 
plan thereof had been registered, made by one Harvey ; 
that on the said plan and by the survey of Harvey

continuation into the

a

«1 Th,a roa
Hube 
that t 
that 
street 
on Hi 
usual! 
had l 
withoi 
to mai

was laid out as Hughes street, a 
township of Yarmouth of the street known as Hughes 
street in the city of St. Thomas, to which the said lands 
wore adjacent ; that there never had been any public 
.highway abutting upon the lands of the plaintiffs or by 
means whereof ingress and egress thereto and therefrom 
wubl be had except the said allowance for road '™d 
Hughes street; that the defendants had expended money on 

■Hughes street, and had the statute labour usually per- 
.formed, thereon, and that the said street had been in public

».r
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-r 
si
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“f®, by,th.a defendants as a highway ; that it was the duty Statement, 
of the defendants t° maintain and repair the said street 
and to keep the same in repair, yet the-defendants had not 
mamtamed and repaired and kept in repair the said street ;
rent> tr ^ n* °f ““ defend'“>‘* to maintain and 

4 "T . n Sa*d a’lowance f°r road> yet the defendants had 
neglected and refused to maintain and repair the same, and 
the same was impassable and out of repair, and at times 
during the past few years had been closed by the defen
dants; that by reason thereof the plaintiffs „ 
from ingress and egress to and from their respective 
over Hughes street and the said allowance for 
the defendants had made them 
nor provided for their

A

T/

;liafc
ith-

I
were excluded 

i lands 
road, and 

compensation therefor, 
any other convenient road or 

any means of access to their said lands , that the plaintiffs 
by reason thereof had been deprived of the full use and 
benefit of their respective lands, and had been put to great 
abour and expense in order to obtain a way of access to 

their said lands, and had been otherwise injured and put 
* o loss and expense ; and the plaintiffs claimed damages for 

the said wrongs, and that the defendants might be declared 
liable to maintain and repair Hughes street, and might be 
ordered to maintain and repair the same, or in the alter
native that tl,e defendants might be declared liable to 
maintain and repair the said allowance for road, and 
might be ordered to maintain and repair the same, and for 
further and other relief, and for costs.

The defendants admitted that the lands of the plaintiff 
Hubert abutted upon the said allowance for road, but denied 
that the lands of his co-plaintiffs abutted thereon,and denied 
that the lands of the plaintiffs lay adjacent to Hughes 
street; they denied that they had expended public money 
on Hughes street, and that they ha/had the statute labour 
usually performed thereon, and said that if statute labour 
had been performed thereon, it had been so performed 
without their authority; they did not admit any liability 
to maintain or repair Hughes street ; the said allowance 
for road had been

the
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ublic open continuously for several years ;
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and tliev had never neglected or refu-ed to repair an 
maintain the same ; and it was at and tor a long time 
before the time this action was brought, in sufficient repair. 
They also said that the plaintiff Hubert in April, 1889, 
promised the defendants’ pathmaster that he would do his 
statute labour upon the said allowance for road, but neg
lected and refused to do so, and if it was out of repair and 

his fault and not % defendants ; that

ca
tli

8lt

an
ofimpassable, it was ..

plaintiffs informed the said pathmaster that they would 
notJao any statute labour on the said allowance for roa<l, 
as they desired to induce or compel the defendants to repair 
and maintain Hughes street, and to permit them to do 
statute labour thereon for that purpose ; that the lands’*)! 
the plaintiffs Orr and Cochrane did not abut upon th 
allowance" fbr road, or upon any road leading thereto, and 

the same ; and if they were

the
to
th<

sai<
all<

aftithey had no occasion to use 
excluded from ingress and egress to and from their respec
tive lands over the*aid>Uowance for road, the defendants 

not responsibiktherefor, and were in no way bound 
to provide a way for them; that the plaintiffs Orr and 
Cochrane purchased their said lands irormthe persons who 
surveyed and laid out into lots the said lobmumtat- four, 
well knowing that their said lands did not abut Upon any 
public highway, and if they were excluded from ingress and 
egress to and from their said lands over Hughes street, the 
defendants were in no way responsible therefor, and were 
not bound to provide a road for them ; that the plamtitis 
Orr and Cochrane ought not to have been joined with the 
plaintiff Hubert in so far as any remedy was sought tor 
any alleged neglect of duty by the defendants in respect of 
the allowance for road, because their lands did not abut 
upon the said allowance for road, and they did not require 

for the purpose of a highway ; tnat the 
not, in any event, entitled to recover any 

than three months

for
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to use the same 
plaintiffs
damages which had been sustained 
before the commencement of this action; that the plain
tiffs* remedy (if any) was by indictment and not by action; 

the plaintiffs' statement of claim did not disclose any
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eau
they had demurred thereto.

)L. HUBEUT V. TOWNSHIP OF YARMOUTH. 461\
S#of action, and they claimed[id the same benefit as if Statement.

ne
tir.
89, . The cause was tried before RoseJ J„ and a jury at tile 

sittings of this Court at St. Thompdfin the autumn of 1889.
It appeared that on the 7th JuCe, 1867. Horton, Ynrwood’ 

and Hughes, the owners of lot jour in the ninth concession 
of Yarmouth, surveyed and lairKdt out into town lots, and 
extended a street in St. Thomas, called Hughes, northerly 
to a range of lots which they laid out on the north end of 
the lot, each town lot being about two chains in width by 
twelve and a half chains in depth, and abutting on the 
said allowance for road. Kejtfe creek crosses the said 
allowance for road at the rear of the sai 1 lot, and there had 
been a bridge across it which had been carried away, and 
afterwards an action

his

eg-

hat
uld 1
>ad,

: I
do

lsV)f

I

brought against the defendants 
this part of the allowance for

was
dn^d onfor an injury s

road by reason of iV being out of repair, and thereafter 
on the 1st September, 1879N^hey passed a by-law closing 
up against public travel, and ifcill required for public use, 
five chains and fifty links thereof, extending from the limit 
between lots three and four, and fenced it in, and 
named Easterbrook

and I
who 
four, 
any 

sand 
t, the

intiffs 
ih the 
ht for 
lect of 
i abut 
equire 
at the 
sr any 
nontbs 
plain- 

action; 
se any

a man
being the only person immediately 

interested in having the allowance for road open, they pro
vided him with another road. Hughes street was not fit 
for travel at this time, a creek, called Jordan, crossing it 
about three or four hundred yards out of the limits of St. 
Thomas. That in one of the years 1880-1-2 or 3, one 
Noble, who had bought one of jthe town lots between 
this creek and the limits, did twoldnfa’ statute labour, as 
it seemed with the consent of thi^athmaster, and the 

councillor for that ward. In August, 1886, the plaintiff 
Hubert bought fourteen or fifteen acres of the said range 
of town lots abutting on the allowance for road, and at 
this time the fence enclosing that portion of the allowance 
for road closed by ,the by-law had'rotted away and dis
appeared and at this time there were three other persons 
Orr, Cochrane, and McDonald, who had become the

1|
f
- I

ft
I

ftmn
pur-

chasers of some of the town lots north of the Jordan creek •
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In September, 1886, a petition signed by Horton, Yar- 
wood, and Hughes, and by the plaintiff Hubert, setting out 
that for the last thirty years the statute labor on that part 
of lot four, Uth concession of Yarmouth, had been applied 

roads distant from said lot, and that were of no benefit 
to the same, it being altogether shut otf fropi all roads ; 
that in order to have access to said land, which bordered

THE ONTARIO REPORTS, 1889.462 1
" i‘otl

Statement.
fchi
cai
nu
Hi
of
tht

y/'on'-tit. Thomas, a bridge must be built across, Jordan 
/ creekXn the line of Hughes street, that with approaches 

would cost $1,400; that as the land bordered on Si 
Thomas, it would very soon after the bridge was built to 
takefup and built upon by persons desirous of buildirfg 
outs/kle the city limits, and thereby add greatly to the 

th of the township ; and hoping that they wouldpœe it 
t</be to the advantage of the township that the bridge 
should be built without delay ; and praying thatthey would 
make a grant of $500 or thereabouts .towards the^uilding 
and completion of the bridge ; and further that tlie^should 
direct their pathmaster to expend the statute labour on the 
streets on said farm, was presented to the council of the 
defendant corporation, who refused to entertain it.

In the winter of 1886-7 Horton, Yanvood, and Hughes 
built a bridge across the Jordan, and in the summer of 
1887 the plaintiffs Hubert, Orr, Cochrane, and Noble 
expended their statute labour on the approaches to the 
bridge on Hughes street by the consent of the pathmaster, 
but it did not appear that he had any authority to so con
sent, from any one. On May 3rd, 1888, Noble procured 
the clerk of the defendant corporation to make out for 

him a notice, which he posted
parties taking earth or sod from this highway, without 
instructions from the township council, would be pro-
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secuted.
On the 21st May, 1888, a petition 

signed by the plaintiffs Hubert and Orr and others, and 
afterwards presented to the council, setting out that all 
the statute labour, with the exception of a portion of last 

lot number four had been expended on

drawn up andwas
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^ other township roads for the past thirty years, and praying Statement, 
the council to instruct the paymaster of that division to 
cause the statute labour of the

r-
it

parties living on said lot 
number four and of those on lot number five interested in 
Hughes street, to do their work on said road in the 
of grading and making the approaches to said bridge, and 
that they would also give a small grant to assist them in 
making the road passable. The council refused to enter
tain ties petition, but in the summer of 1888 the plaintiffs 
HubertOrr, and Cochrane, and McDonald again did their 
statute labour on Hughes street by the consent of the path- 
mastei andÿiy the connivance of the councillor for the ward 
and of the reeve, who said that he would shut his eyes to it ; 
that the pathmaster refused to allow statute labour to be 
done on Hughes street in 1889, and in June, 1889, the 
plaintiffs Hubert and Orr and others again petitioned the 
council lor funds to put Hughes street in repair and that 
the statute labour should be expended thereon, which 
petition the council refused to entertain.

The plaintiff Hubert said that he had paid Axford a 
neighbour, over a dollar a year for the privilege of going 
through his land on account of Hughes street being out 
of repair, but he did not say when he made the 
It was admitted that Hughes street had not been"
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,.,.-1, estab
lished by by-law by the defendants, nor had the defen
dant corporation done any corporate act assuming Hughes 
street for public user.

The learned Judge left the following questions to the 
jury, which they answered as follows : (1) Q. In July last 
was the concession road in a good and proper state of 
repair ? A. No. (2) Q. Has statute labour been usually 
performed on Hughes street ? A. No. (3) Q. Did the 
council assume Hughes street as a public road or highway ? 
A. Yes. (4) Q. At the commencement of this action - _ 
Hughes street in a good and proper state of repair ? A 
No. (5) Q. What pecuniary loss did Hubert sustain 
during the three months next preceding the» 27th of July 

6 last, by reason of Hughes street not having been in a good

.ble
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state of repair ? A. None. (6) Q. Or by reason of the 
concession road being out of repair ? A. None.

Upon the jury returning these answers the learned Judge 
asked them if they had considered the pecuniary loss of a 
dollar that Hubert said he had paid to Axford, and a 
juror answered that they did not, understand that he had 
paid anything. The learned Judge thereupon directed the 
jury to consider that, and having done so they gave $3 
damages. The learned Judge thereupon directed judgment 
to be entered for the plaintiffs, declaring the right to have 
Hughes street kept open and repaired, the defendants to 
pay the costs, and for the plaintiff Hubert for $3 without 
costs further than above.
Î The defendants moved to set aside the verdict and judg
ment, and to. dismiss the action, and to enter judgment for 
the defendants, or to set aside the findings of the jury 
(except their finding in answer to the 2nd and 6th ques
tions submitted to them, and their finding in answer to the 
5th question when they first returned with their findings), 
and for a new trial on the following among other grounds:

1. The findings of. the jury, except those hereinbefore 
against the law, evidence, and weight of

perStatement.
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first in 
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excepted, are
evidence. 2. There was no evidence that the defendants 

assumed Hughes street as a public road or highway. 
3. The evidence shews that Hughes street was laid out by 

and the defendants were therefore notprivate persons, 
liable to keep it in repair until established by by-law of 
the defendants’ corporation, or otherwise assumed for 
public user by the defendants. 4. The defendants not 
having established I^flghes street by by-law, and the jury 
having found that tlie statute labour had not been usually 
performed^hereon, the defendants were not liable to keep 
the same in repair. 5. There was no evidence that the 
defendants assumed Hughes street for public user beyond 
the evidence that the pathmaster had permitted a little 
statute labour to be done thereon by the plaintiffs, but 
without any authority from the defendants, and the jury 
having found that the statute labour had not usually been
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' W^.ChtWe" carved Wt of a township lot, surveyed and 
h d out into village lots by private persons, for speculative 
purposes, and they knew that there was no outlet for them 
O'er Hugh's street before they purchased their said lots 
and they took then- chances upon being able to get ingress 
and egress o and from their lands, and ’therefore the de’fel
street 7^ a COmPelled to ™intain or repair said 
street, 7. The evidence shews that the defendants offered
«repair the original road allowance at the rear of the 
ands of the plaintiff Hubert, and make the same sufficient 

for his purposes ; but he declined to accept such offer, and 
e used to do his statute labour thereon, and the defen

dants therefore submit that they are not bound to repair 
and maintain Hughes street, in so far as the plaintiff 
Hubert is concerned, at all events. 8. The defendants were 
not legally bound, by statute or otherwise, to provide means 
of ingress or egress for thé plaintiffs, or any of them, to 
and from then- lands. 9. The plaintiffs made no demand 
upon the defendants before the commencement of this action 
to have the said road allowance repaired. 10. The plaintiffs 
are not entitled to a declaration to have Hughes street kept 
openand repaired. 11. The plaintiffs, if they are entitled 

to any remedy at all, should not have proceeded by action 
but by indictment. 12. There 
plaintiffs, or any of them, suffered

465
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or evidence that the

. . , any damage by reason
of any neglect of duty on the part of the defendants ; but 
it so this action was not brought within three months after 
Uie damages were sustained. 13. The jury having in th 
first instance found that the glaintiff Hubert had not sus
tained any damage, the learned trial Judge ought not to 
ave directed them to find damages, or to have sent them 

back into the jury room to re-consider the matter, and the 
last answer to the fifth question should be set aside. 14, 
If the plaintiff Hubert sustained any damage it was only 
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with the rest of the public, and not special 
damage beyond others^ the public, and therefore he 

not entitled to bi^ngthis action. 15. The defendants 
offered to , repair the said road 

was a reasonable

noStatement in common
17
Fi

having in their discrebi 
allowance instead (Of^Hughes street, it 
and proper exercise of their discretion and should not be 
interfered with. 16. The plaintiffs Cochrane and Orr 

ght not to havmbeen joined with the plaintiff Hubert,m 

this action. \___

At

de

ou
An

November 26,1889! The motion was argued before the 
Divisional Coftrt (Armour, C. J., and Street, J.)

Glenn, for/thé defendants. By sec. 631, sub-sec. 2, of) 
the Municipal Act, R. S. 0. ch. 184, the coporation shall 
not be lial% to keep in repair any road, &c„ laid out by 
any privite person, until established by by-law,-Ot- 
corporation, or otherwise assumed for public u^f by s 
corporation. In this case there was no by-law or formal 
assumption of the road. If the road was assumed as a 

poration road at all, it must have been under sec. o24 
“ whereon the public money has been expended 

for opening the same, or whereon the labour has been 
usually performed.” The evidence in this case does not 
bring it within this section. I refer to Butler v. Bray, 11 
Ir. R. C. L.' (1877) 181 ; Baxter v. Winooski Turnpike Go. 
22 Vt. 114 ; Attorney-General v. Weston Plank Hoad Go., 
4 Gr. il\'\\Hislop v. McGillivray, 15 A. R. 687.

G. T. Blaikstock, for the plaintiffs. The council shut up 
the old road, Wl must be taken to have adopted the new 

See Angell on Highways, 2nd ed., p. 182. The 
entitled under sec. 52, sub-sec. 5, of the
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andplaintiffs are
Judicature Act, R. S. 0. ch. 44, to a declaration that they 
should have ingress and egress to and from their property 
over the road. The non-repair prevents ingress and egress 
now It is a question of fact whether there was an 
assumption by the defendants of this street as a highway, 
and if the evidence as to statute labour being done and as 
to the other matters is considered, can it be said there was
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Hughes street having been laid out by private persons 
the defendant corporation was not liable to keep it in 
repair until it was established by by-law 

, tion or Otherwise assumed for public user 
tion.

corpora-

It was clearly not established by by-law of the corpora
tion, but it was contended that the performance of statute 
labour thereon with the consent oi the paymasters, and 
on one occasion with thercCnsent of the councillor for the 
ward and of the reeve, was evidence th\t it was otherwise 
assumed for public by the corporation.

But we do not think that such acfioij as was given in 
evidence in this case by the pathmasW and one or two 
of the councillors, all of whom might be interested in 
having a road assumed by the corporation, could bind the 
corporation and work an assumption by the corporation 
of a road laid out by a private person.

The acts required to work such an assumption must be 
corporate acts, and here it was admitted that there 
corporate act of assumption ; and the acts must be clear 
and unequivocal, and such as clearly and unequivocally 
indicate the intention of the corporation to assume the 
road.

It was contended also that the passing of the by-law 
closing a part of the allowance for road against public 
travel until required by the public, was an indication of 
the intention of the corporation to assume Hughes street 
for public user ; but the time when and the circumstances

was no

I
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evidence to go to'the jury ? I refer to Regina v. Hall, Argument. 
17 C. P. 282 ; Regina v. Plunkett, 21 U. O. R. 530 ; St 
Vincent v. Greenfield, 15 A. R 567 ; Rex v.'Leake, 5 nffe 
Ad. 469 ; Regina v. Yorkville, 22 C. P. 431. '
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December 21, 1889. The judgment of the Court 

delivered by
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Armour, C. J.
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Judgment, under which such by-law was passed afford no
Arm^JJ OfI7iChh^velr‘!"we had come to the conclusion that 

Hughes street had been assumed for public useY by the 
corporatipn, we should have been obliged to Hold that 
this action was not maintainable, and that the Warn tiffs 
only remedy was by indictment I so held/n Hislop 
v. McGillivmy, 12 0. R. 749, and this Wathrmed m 
the Court of Appeal in the same
where Patterson, J. A., said, at p. 692 : i/The duty to repa.r ^ 
where it exists, and where it is only ^general duty crea
ted by, section 531, can only be enforced by indictment, as 

held by Chief Justice Armour. We pointed out the 
same thing in this Court in Moulton v. Haldimand, 12 
A. R. Ô03, where some of us considered that specific duties, 
such as those imposed by section 535 on county councils, 
might be enforced by mandamus, but all agreed that indict
ment was the only mode-Sf enforcing performance of the

46b

H,

Tt
15 A. R. 687,ra:

lit

1

t
! i:
R.

general duty to repair.
The action must, therefore, be dismissed with costs.
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[COMMON PLEAS DIVISION.]

Robertson v. Larocque.
at
lie
at
fa Huxbandand wife-Married woman-Separate burine*,

ra<e esfoZe 
29 fo.;—op

in

to hcr 8hara in ~ -fÇtehT

repealing the prior Acts niiri w J ^9'h ^ nt,t the ellcct of
thy defendant had marr ed or had Lmîf, T‘ necTry to »ew that 
Act of 1884 came into force hat T, “ ?‘“te «inee the
ZTCB‘ed °f “eP“ra‘e eatkto' “0 «-t «he'inSded T",tw £:

57,
lir
îa-

12
ies,
ils,

SBIpC=£SEEè;ct-
jhe

This was a County Court action, tried before MacMahon, statement, 
^without a jury, at L Original, at the Spring Assizes of

Peter 0 Brian and C. G. O'Brian, for the plaintiff.
G. II. Watson and John Butterfield, for the defendant.

The action was to recover the sum of $209.87 from the 
defendant, who, at the time the debt was contracted, it was 
admitted, was a married woman. It was also admitted that 
the amount above stated 
plaintiff’s claim.

To the statement of the defence “ that the defendant was, 
at the time the debt was contracted and still is, a married 
woman, ’ the plaintiff replied that, at the time of the con
tract, the defendant was possessed of separate estate, 
and contracted the debts in respect of her separate estate ; 
and, also, that the defendant, for her separate oenefit and 

separate empl

was the correct balance of the
9

as a ent, carried on a farm in Eastnpioymei

. -
 —y

d - '
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statement. Hawkeabury, and contracted the said debts in respect of

retail merchant at East

mi
nasuch separate employment.

The plalintiff was a
Hawkeabury. . ... v .

The defendant, prior to her marriage with Francis 
the widow of Charles 

1875, intestate, leaving

togeneral

de
artLarocque, her present husband,

Tweed, who died in the year
ral children, the issue of his marriage with the deten-

thi
delseve
eatdant. of the intestate Charles Tweed was 

sold, under an "order of the Court, in April and July, 1888. 
It realized $13,600, out of which the defendant had not 
received the value of her dower, nor had she received her 
share of the personal estate. ‘The personal property of the 

valued at $2,000, and his liabilities at the

paiThe real estate
nai
thi
pai

1
theintestate win*

time of his decease were $500.
The defendant was married to Larocque in 1877 o 1878, 

and, according to the defendant's examination read at the 
trial Larocque had a farm of his own, but hè worked on 
the Tweed farm for the first two years after he married 

the defendant.

tiff.
trai
wa?
the
the
Apj

the farm on the Tdefendant said she carried on
Tweed property, and had the control of it and managed
the estate. “ I have been sued by John Rober son for 
$299 87. The account is correct. I paid Robertson p, 
after Mr. Tweed's death, in full, and I have been dealing 
with Mr. Robertson all along, before I married Larocque 
and since that time. I got my account from Mr. Robe, 
son, and Mr. Larobque paid $58.00 of the account-all that 
he was liable for-at that time Mr. Larocque has nothing 
to do with the rest of the account. 1 ®2o“
that I got out of my mother’s estate from my brother, and 
I paid out that money for store bills in 1879. lhat was 
an that I got out of my mother's estate. Mr. Robertson 
sent me accounts from time to time, and it was charged to 
me I was caretaker of the property. My husbands

The
que

-r
Ma<

M
Mar
(0.),
that
lfet(
côul

Tl
with 
the t 
of ai 
whei 
acqu

thatfarm was a separate business from mine, and I knew 
Mrf Robertson charged the account to me. I made pay-

p-'

m
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of ments to Mr. Robertson and took receipts in 
name. I paid some of the 
to Mr. Robertson."

my own Statement.
money I got from my brotherist

The plaintiff was called , 
defendant, and his evidence

as a witness on behalf of the

articles forming the account Z7 
the family generally. There 
defendant that he

V
ing

was no arrangement with the 
was to be paid out of her senarate 

estate. The plaintiff always thought she would Z him 
paid. The account was commenced in Charles Tweed’s 
name, and continued in Mrs. Charles Tweed’s 
thing Larocque got, there 
paid for what he got himself.

R was admitted that the account was commenced about 
the 1st of January 1883. Of the balance due the plain- 
iff, amounting to $299.87, the sum ol $70.31 wj con

tracted since the 1st of July, 1884, and the whole account 
was contracted by the defendant. She had, prior to striking 
he balance now claimed, paid to the plaintiff $55 on 

the 21st of February, 1888, and $361 on the 10th of 
April, 1888.

The learned Judge reserved his decision, and subse- 
quently delivered the following judgment :

188.
name. Any- 

$Tas a distinction made. He
not
her
the
the

78;
the

l on

the
tged
for ||
up, Mac Mahon J. :—

Watson contended that all Acts passed prior to the 
Married Woman’s Property Act, of 1884 (47 Vic. ch. 19) 
(0.), were thereby repealed, and that as it was not shewn 
that the defendant had received separate estate since the
If,°f JulT’1884' nor married since that date, the plaintiff 
côuld not succeed.

, . _ _ rePeal of the former Acts which, together
with the 47 Vic. ch. 19, are included in the R, S. 0. ch. 132, 
the third section of which provides that " the real estate 
of any woman married after the 2nd day of March 1872 
whether owned by her at the time of her marriage or 
acquired in any manner during her coverture, anl the

ling 
ique 
>ert- 
that 
liing 
1250 
,and 
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md’s 
that
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Mr.

There was no

pay-
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* be helcfanden- iaJudgment, rents,issues, and profita thereof shall *

Mac Mahon, joyed by her for her separate use, free from any estate 
J. ’ therein of her husband during her lifetime, and from his 

debts and obligations, and from any claim by him as 

tenant by the cutesy,” etc.
In the case of Douglas v. Hutchison, 12 A. R. 110, it 

held that the defendant's right to dower in the lands

at

he
cai

tra
of her first husband was not separate estate, as she was 
married to the defendant in November, 1871, and, there
fore, prior to the time mentioned in above section 3, 
namely, 3rd March, 1872 ; and as a consequence she had 

not the jus disponendi without her husband’s concurrence; 
and, therefore, her dower in the lands of her former hus-. 
band did not constitute separate estate ; and consequently 
her interest Could not be sold under, execution against her. 
On this ground alone, the Court of Appeal reversed the 

judgment of Osier, J. A., 6 O. K. 581.
His Lordship, C. J. Hagarty, in his judgment in Douglas 

v. Hutchison, at p. 113, says: “As I understand the 
decisions, it seems to me that the unsettled real estate of a 
married woman, married after the 2nd of March, 1872, is 
to be considered as her separate estate. The defendant in 
the case before us had her title to dower consummate on 
the death of her husband in 1870. While his widow, I 
think she could have sold or assigned her right to dower

* * I also hold

for
she
to

1
$ has

=
the
infc
clea
bou
in l
Hui

A
trac
beha
C. P

B,

und(
(R.Sunder the large words of our statutes, 

that it would be seizable under an execution against her ; 
she could have assigned it so long as she was sui

* * But she

Wils
expr 
opin 
in ca 
on In 
sued 
with- 
recog 
no di 
her g 
the d 
shoul

and as
juris, might legally convey it to a purchaser, 
married again on the 2nd of November, 1871, prior 

time mentioned in the Act, namely, the 2ndto the
March, 1872." .

The defendant in the present case, having married since 
the 2nd of March, 1872, the dower in the lands of her first 
husband being “ unsettled real property ” (per Hagarty, 
0. J., in Douglas v. Hutchison, p. 113) is to be considered 
as her separate estate. It was exigible in execution: 
Allen v. Edinburgh Life Assurance Co., 25 Or. 306, which

I

fc:
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is concurred in by Patterson, J. A., in Douglas
ftt p. 110.

The defendant had also 
her first husband’s

,t‘i: T;:1" e *>w.*5ars£
The only means of satisfying the debt the defendant 

has contracted is out of the separate estate she had a 
the time the contract was entered into; “and therefore the 
inference >s conclusive that there was an intention, and

bound™'Tull'tt T th,at h6r 8eparate estafce should be bound. Tullett v. Armstrong, 4 Beav. 319 at p. 323 cited
Ltz:iott3A-R77'atpp'86-7^««-v.

As to the liability of a married woman for debts 
tracted by her while carrying on a business 
behalf, separately from her husband 
C. P. 231.

473
en-

V. Hutchison, Judgment.

MacMahon,

ate
his

separate estate her share in 
personal estate. The defendant

as J.as
v, as

), it
nds
was
ere-
1 V

nee;
iius-
ntly
her.

I

the a

the ■1of a 
'2, is 
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hold 
her; 
s sui 
it she 
prior

con- 
on her own 

Berry v. Zeiss, 32see

express decision upon this point, and I shall give my own 
opinion upon it, that debts contracted by a married w oman
mcairy,ngonabusmessor employ,nmt,occupation,ortrade
on her own behalf, or separately he/n her husband, may be 
sued for as , she were an unmarried woman, that is 
without regard to separate estate Lch as Courts of Equity’ 
recognize as that particular class Jf property ; there hein» 
no distinction between her separate estate by statute and. 
her general estate, and the businej 
the debt

1
1:

I
1

2nd 1

f:
p first 
;arty, 
dered 
ution: 
which

is so carried on in which. 
. ,,, WRS conJtraoted. necessitating, as I assume, that it. 

should be carried on in the usu/and ordinary manner in 
60—VOL. XVIII. O.B. /
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474 cl
which business can only be conducted, that is, by means of

both sides.”
Judgment.
M ... r personal contracts and personal liabilities

' Notwithstanding the wide language of the 7th section, 
in my view, the interpretation which should be put upon 
it is, that it created a statutory separate estate in favor of 
a married woman vdio was carrying on a trade or occupa
tion separate from her husband ; and that, in a judgment 
aoainat her by reason of a debt or contract entered into by 
her by reason of such separate trade or occupation, such 
judgment should direct a charging of or a realization out 
of such married woman’s separate estate, and that there 
could not be a personal judgment against her, as held by the 

learned Chief Justice in Berry v. Zeiss.
The 7th section was not included in the revision of 1887 ; 

but in 1887 the Married Woman’s Property Act was amended 
by 50 Vic. ch. 7, sec. 22 (0.), which is included in the last 
revision, R. S. 0.1887, ch. 132, sec. 5, sub-sec. 1, which enacts 
that “Every married woman, whether married before or 
after the passing of this Act, shall be entitled to have and 
hold as her separate property, and to dispose of as her 
separate property, the wages, earnings, money, and property 
gained or acquired by her in any employment, trade, or occu
pation in which she ft engaged or carries on, and m which 
her husband has no proprietary interest, or gained or 
acquired by the exercise of any literary, artistic, or 

scientific skill.”
This section puts it beyond question that a 

woman’s earnings in a trade or occupation in which her 
husbaijl has no proprietary interest is made separate 
property by the statute. So that, when a married woman 
enters into a contract or creates a debt in respect of a 
tradeoNmcupation carried on by her, such contract or debt 
has relation to the separate property of the married 
woman in the trade or occupation so carried on.

The view 1 have endeavored to formulate is perhaps 
best illustrated in the judgment of Lindley, L. J., in Pallmr 
v. Gurney, 19 Q.B.D. 519, at p. 521, who, in puttings 
construction upon the Imperial Act of 1882, 45 & 46 Vic.
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tered into—that is—presupposes the existence of separate 
property at the time of making the contract, for other- 

e there is no power to contract, and then provides 
ha such contract shall then bind her separate property 

that is that her separate property shall be liable to her 
general engagements, a matter about which ther 
question before the passing of the Act”

The defendant in this case, as I have already found, had, 
at time the debt was contracted, separate estate as 
dowress in the lands of her first husband, Charles Tweed 
and also separate property as the widow of the said 
iweed out of the

s of Judgment.

MacMahon,
ion, J.
pon
r of 
i pa
nent 
o by 
such e was some
out

here 
r the

887;

her second husband ; and, also, that she

nded
possession of

carmng on an occupation in which her Tusbld had^no 

proprietary interest.
Them1 will be judgment for the plaintiff for th 

$299 87ct0gether with interest thereon from the 24th of 
October, 1888, and full costs of the suit against the 
defendant, Mary Ann Larocque, which said several sums 
of debt, interest, and costs to be paid out of her separate 
property to which she was entitled on the 1st of January, 
1883, or to which she is entitled, or which is vested in her 
at this date or in any other person in trust for her.
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[COMMON PLEAS DIVISION.]

Regina v. Ferris.

Canada Temperance Act-CmMim-Coets of commitment and 
conveying to jail.

ntg^Begina v. Tucler, 16 0. R. 127, »nd Iieginav. Good, 17 
followed.

ment and con 
must be 

The reaso:
0. R 725,

bed

AN order nisi was obtained in Easter Sittings, 1889, 
breach of the second part 

The conviction was for a 
inflicted. The convie-

Statement.
to quash a conviction for a 
of the Canada Temperance Act. 

nd offence, and fine of $100
tion directed distress on nonpayment of the fine, and in 
default of sufficient distress, imprisonment in the common 

months, unless the fine and costs, including 
were sooner

jail for two 
the costs cf commitment and conveying to jail,

In Michaelmas Sittings, November 27,1889, V. Mac
kenzie, Q. C„ supported the order. There is no power to 
include the costs of commitment and conveying to jail. 

This clearly appears from Regina v. Good, 17 U. K. 7 do 
and the principle of the decision in Regina v. Tucker, 16 
o R 127 The English Acts were amended so as to give 
this power in case of all convictions imposing fines.

T. D Ddamere, contra. The statute read in connection 
with the form given by the Act of 1888, amending the 
Canada Temperance Act, clearly confers the power to in-

elude these costs.
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November 28, 1889. Rose, J.

REGINA V. FERRIS. 477

Judgment.

Rose, J.I think the motion must be made absolute on the ground 
that the defendant is ordered to be imprisoned for two 
months, unless the costs and charges of commitment and 
conveying to jail, should be sooner paid.

As pointed ont in Regina v. Tucker, 16 O. R 127 
there is no provision in the Canada Temperance Act for 
enforcing payment of the fine, and the power to distrain 
is given by sec. 62 of the Summary Convictions Act, R. 
S. C. ch. 178, and sec. 66 is not applicable, as the impris 
ment there directed is to be “ in the manner and for the 
time directed by the Act, * * on which the conviction 

is founded, i. e„ by the Canada Temperance Act ; 
and the Canada Temperance Act does not direct any im
prisonment for non-payment of a fine.

is applicable by the language of the second 
Par*' “And whenever^® Act or law on which the 
conviction is founded p|fovi(les no remedy,” for in the 
event of insufficient distress,'then the Justice 
mit " for any term not exceeding three months.”

There is no provision for the costs and charges of either 
commitment or conveying to jail in this section ; and so, 
following the reasoning in Regina v. Tucker, 16 0. R. 127, 
and Regina v. Guocl, 17 0. R. 725, the conviction must be 
quashed, but without costs, and with the usual order for 
protection.

Galt.'C. J., and MacMahon, J., concurred.
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Regina v. Runchy. of
cricriminal matters—\ Criminal law-Common Pleas Division- Jurisdiction in c

One or{more. Judges sitting %n absence of others. €X(

]

is the original jurisdiction of tbo Court oi Common P‘'!“XSi^Court 
ft “hoSn 5 aTytel—Hhe Judgei thereof!» the absence

On theer°tnm of an order nisi to quash a conviction, the Court was com- 
p«ed of Two of the Judges tiereof, the third Judge hetng absent

ÆK to dispose of the order.

ten
the

. res'
of
me;
har
urn

On a motion for an order nisi to quash a conviction 
certain moneys were paid into Court.

On the return of the order nisi the order was discharged, 
the Court being composed of Galt, C. J., and Rose, J., who 
disagreed, MacMahon, J., being absent attending to other 
pressing judicial work.

Ail application was made in Chambers before Galt, C. 
J for an order for the payment of the money out of Court, 
winch was on the application of the defendant enlarged to

Statement. I
a p

tifii
her

E
Cop
saidthe Divisional Court.
two

In Michaelmas Sittings, December 7,1889, Delamere 
Q C„.supported the motion, which was opposed by Marsh, 
QC„ on the ground that the Court giving the decision 
discharging the order nisi was not properly constituted, 
as only two of the members thereof were present.

The argument and authorities sufficiently appear from 
the judgment.

December 21,1889. Galt. C. J.

By sec. 2 of 46 Vic. ch. 10 (D.) “ The practice and pro
cedure in all criminal causes and matters whatever in the

the
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High Court of Justicè shall he the same as the practice 
and procedure in similar causes aficf matter before the 
establishment of the said High Court.”

Before the establishment of the High Courts, the Courts 
of Queen’s Bench and Common Pleas had jurisdiction in 
criminal matters, and this jurisdiction has always been 
exercised by any two of the Judges.

By sec. 5 of the same Act, it is plain the Legislature con
templated cases in which only two Justices heard the case ; 
the provision being "such reservation” (that is, as to 
reserved cases), shall be to the Justices of any Division 
of the High Court of Justice for Ontario, and the judg
ment and order of the Justices shall be certified under the 
hand of the President of such Division, or in Vis absence 
under the hand of the next senior Judge of surth Division.”

It cannot be assumed that the Legislature Intended such 
a provision to apply to cases in which the President had 
heard the case, and then being temporarily absent, his 
tificate was dispensed with. Suppose, for instance, 
her of the Court received leave of absence for say six 
months, then, according to Mr. Marsh’s contention, 
reserved case could be heard until that period had expired.

By sec 2 of 12 Vic. ch. 63, by which Act the Court of 
Common Pleas was established, it was provided " that the 

id 'Court shall be presided over by a Chief Justice and

BEGINA V. BUNCHY. 4791.
:

Judgment. 

Galt, C.J.

bed
io,

;

on

ho cer- 
a member

i
C. no

irt,
i*to

;sai
two Puisne Judges, any one or more of whom, * 
the absence of the other or others of them may lawfully 
hold the said Court.”

By sec. 29 of the Judicature Act, 44 Vic. ch. 5 (0.), “A 
Divisional Court shall be constituted by two or three, and 
no more, of the Judges thereof.” It is true this Act has no 
reference to criminal procedure, but there is no Act by 
which the jurisdiction of either the Court of Queen’s 
Bench or the Court of Common Pleas is confined to the 
full numbey of the J ustices of such Court and to those 
alone.

The motion must be absolute with costs.
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PJudgment. Rose, J. :— 

Rose, J.
si
CA perusal of Regina v. Eli, 13 A. R. 526 ; Regina v. 

McAuley, 14 O. R. 643 ; and Regina v. Beemer, 15 0. R. 
266, and the statutes therein referred to, makes it clear 
that the jurisdiction to hear the motion for the order nisi 
vested in the Common Pleas Division was the original juris
diction of the Court of Common Pleas prior to Confedera
tion. The words of sec. 2 of R. S. 0.1877, ch. 39, are Her 
Majesty’s Court of'Queen’s Bench for Ontario, and the 
Court of Common Pleas for Ontario shall continue, &c. 
The Judicature Act, 44 Vic. ch. 5 sec. 3, provides amongst 
other things that “ the Court of Common Pleas shall he 
called the Common Pleas Division thereof.”

It is thus (Hear that no new Court of Criminal jurisdic
tion has been created, but the old Courts have been 
tinued. And as pointed out by the learned Chief Justice, 
the old practice and procedure have also beeijccontinued.

It follows therefore, that by virtue of'the provisions of 
C.S. U. C. ch. 10 sec. 5, the Court “may be holden by any 

of the Judges thereof in the absence of the

m
tl

w

Ji

al

con-

one or more
others.”

Mr. Marsh urged that sec. 9, read with sec. 5, limitedpthe 
language of sec. 5. I have carefully considered both 
tions, and am unable to see that the argument is well 
founded. It seems to me that sec. 5 provides for the 
sittings of the Court for the disposition of its business 
generally, and that sec. 9 is confined to the sittings of a 
Judge in Practice Court solely.

The sole question remains—what is the 
referred to in sec. 5 ?

sec-

“ absence ”

confined to absence fromIt was argued that it was 
mental or physical incapacity. It 
mitted that possibly absence from the country might, but 
argued that absence while engaged in other judicial work 
would not be covered.

I think no such limited or narrow meaning can be put 
the word. If a member of the Court should even

grudgingly ad-

upon
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perversely, without any reason, absent himself from the Judgment, 
sittings of the Court, I do not think the business before lt^7 
Court could thus be blocked ; but am clear that his re- 
mauling away would be absence within the meaning of 
the section. 6

v.
I. R.

Ilear
nisi
iris-
era-
Her

In the present case, my learned brother Mac-Mahon 
was absent attending to other judicial work which was 
very pressing, and I quite agreee with the learned Chief 
Justice, that the remaining members of the Court had 
ample powers to sit and transact business during his 
absence.

f
the

" &c. 
ngst I agree that the motion must be granted with costs.

;

11 be
MacMahon, J., concurred. .
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[COMMON PLEAS DIVISION.]^.

Doan v. The Michigan Central Railway ComKny.

Pleading-Defmce °f contributory negligence—Not guUty.

dif
Cl'(
th<

'■stgsetsszsKO.«sas»

must be specially pleaded.

tin

ha1
l

\
Ju(

action tried before Street, J„ and a jury,Statement. This was an
at St. Thomas; at the Fall Assizes of 1889.

The statement of claim was as follows 
On or about the 8th of February, 1888, in the evening, 

the late John Doan, father of thj, plaintiff, was, with a 
horse and cutter, driving on the public highway, in the 
township of Yarmouth, and while crossing the defen
dants’ railway, near Kingsmill station, was, by reason of 
the negligence of the defendants, their servants or agents, 
in the proper and necessary warnings of the crossing o 
locomotive engine and a train of cars on (said, railway, 
not being given, struck by a locomotive engine in charg 
of the defendants, their servants or agents, and received 
such injuries therefrom that he died on the same day, and 
within twelve calendar months before the commencement

1
of t

II

The
plea
not

a in t 
negl 
negl 
Qm'i 

over 
prov 
100;

The defence set up was “ not guilty, and referre 
the statutes incorporating the defendants, and to the U b. u 
ch. 66, secs. 1 to 83 inclusive, and sec. 131.

The learned Judge submitted the following questio

W
evid< 
thej 
propc 
giver 
Omn 
and, 

v. Gr 
Gran

ns to

évitas the bell on either engine rung at the distance of 

' * At least eighty rods from the Edgeware roadl crossing
until the engine crossed the road.and kept ringing 

Answer, No.

3 
tfx

'îï
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.
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2. Was the whistle on either engine sounded at the Statement, 

distance of at least eighty rods from the Edgeware road 
crossing, and at short intervals until the engine crossed 
the road ? Answer, No.

3. Were the defendants guilty of negligence in not 
having the headlight on the front engine turned up at the 
time of the accident ? Yes.

4. Might the deceased by the exercise of ordinary 
have avoided the accident ? Yes.

5. Did the accident occur before or after dark ? About

Upon the answer to the fourth question, the learned 
Judge entered judgment for the defendants.

The plaintiff moved on notice to set aside the findings 
of the jury, and for a new trial.

In Michaelmas Sittings, November 26,1889, O. T. Black- 
stock, and Crothers, of St. Thomas, supported the motion. 
The defence of contributory negligence is not set up by the 
pleadings. The only defencè is “ not guilty.” This does 
not comply with Rule 410. However, there is nothing 
in the statute authorizing the defence of contributory 
negligence being set up under this defence. Contributory 
negligence should have been specially pleaded : Heist v 
GmTid Trunk R. W. Co., 15 U. C. R. 355, 364. 
over on the

I!More-
evidence contributory negligence was not 

proved : Weir v. Canadian Pacific It. W. Co., 16 A. R. 
100; Blake v. Canadian Pacific R. W. Co., 170. R. 177,

W. R. Meredith, Q. C., contra. There was sufficient 
evidence of contributory negligence, and on the evidence 
the jury have found for the defendants. The defence 
propei ly set up, at all events the evidence having been 
given the defence can now be added if necessary : Goose V 
Grand Trunk R. W. Co., 17 0. R. 721; Wakelin v. London 
and South Western R. W. Co., 12 App. Cas. 41 ; Wüliams 
v. Great Western R. W. Co., L. R. 9 Ex. 157; Small v 
Grand Tmnk R. W. Co. 15 U. C. R. 283.

;
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Judgment. December 21,1889. Galt, C. J. 

liait, C. J- I may, in reference to the plea pleaded in this case, 
the form of the pleastate that if anything turned 

there could not be a greater disregard shown of Rule 418, 
and, the plea could not be taken to have been pleaded 

by virtue of an Act of Parliament.
The three first references atfe to statutes incorporating 

the defendants, and the last is to Consol. ‘■Stat. C. ch. 60, 

secs. 1 to 83 inclusive, and sec. 131.
This does not conform in any respect) to the require-

inents of the Rule. .
It does not, however, signify whether the plea is simply 

a plea of “not guilty,” or “not guilty by statute," so 
far as the question of contributory negligence on the part 
of the deceased is concerned, for there is no provision in 
the statute which would authorize such a defence.

As said by Robinson, C. J., in Reist v. Grand Trunk 
Railway, 15 U. C. R. 355, at p. 364 : “ The action is not for 
anything done by the company under the statute, but tor 
a breach of duty, in omitting to carry out a direction given 

■> and in all other cases it will be found 
the defence of “ con-

by the statute ;
that where the defendants relied 
tributory negligence,” it has been pleaded.

As we are of opinion that a new trial should be granted, 
it is inexpedient to refer to the evidence which we have 

very carefully considered.
The weight of evidence

pects the first and second questions ; and as regards 
if evidence was given, contributory

in favour of the defendantsH I\,
as res
the fourth, even 
negligence was not pleaded.

The motion will be absolute for a new trial, costs ot the
costs in the causeprevious trial and of this motion to be 

to the successful party.i
Rose and MacMahon, J. J., concurred.
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[COMMON PLEAS DIVISION.] 

Regina v. Boyd.

e,
3a
8,

3d Justice „/ I, hire—Ncccssity

of li. S. U^lTtsTwiiid! provM?,!1 thl" l]y'law p"Me.11 u,,dcr scc- 436 

-ml horse. whi=h°.i tho date oLptôeLfT ‘he T*'1 " "68™-»

te™- -f th« -a ».

"g
16, a

coal anre-

?iy
SO

Wmiamt'vd tr °hbtl,ined °n behalf °f the ^fendantStem 
Will,am Boyd to quash a conviction of the Police Magistrate
ot the city of Jorontolling the defendant $2, “for that 
he did. on the 9th October, 1889, keep or use vehicles 

oi hire without a license, (contrary to by-law No. 10 of 
the police commissioners oftoe said city."

The evidence was, that the defendant owned 
horses ; and that on the 
month of September last, his

in

ink

for
for

ven

waggons and 
day in question, and during the 

, . ’ teams were employed in
hail mg coal and gas pipes for the Gas Company, lie was 
paid fifty cents an hour for each team, or $5 per day of 
ten hours. J

un

ited,
lave

The defendant alsoants
ards
tory

I ho defendant had no license.

on

: the
In .Michaelmas Sittings, December 5,1889, W AT Miller 

Q.C, supported the motion. The defendant does not come 
within the terms of the by-law. The evidence shews that 
the defendant never kept any carts for hire. He is a con
tractor, and only keeps or uses carts as incidental to his 
contract. On the day in question the carts were being used

:ause

Z
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by the defendant for the purpose of carrying out his con- 
tract with the Gas Company. The words of the by-law are 

use for hire." This means keep carts for hire, or
“ keep or 
use carts kept for hire.

Mowed, contra. The word " use ” in the sense here means 
“ employ.” See meaning of word “ use Webster s Dic
tionary, Imperial Dictionary, Latham's Diet,ona^ Whar
ton’s Law Lexicon; Addison on Contracts,8th ed„ 524. The 
defendant makes use, that is, employs his horses and carts 
in carrying coal and iron pipe for the Gas Company for 
which he is paid fifty cents an hour for each team, or $o a 
day of ten hours. The defendant, therefore, was properly 
convicted under the by-law: Clarke v. Stanford L & 6 
Q. B. 357 ; Case v. Storey, L. R 4 Ex. 319 ; Cil y ou,ne 
of Charleston v. Pepper, 1 Richardson, South Car., 364.

December 21,1889. MacMahon, J.

The Municipal Act R. S 0. ch. 184, 
the boards of commissioners of police in cities to pass y- 
laws to regulate and license the owners “of horses, cabs, 
carriages, carts, trucks, sleighs, omnibusses, and other
vehicles used for hire * * for the conveyance of goods

°rTPh7sneI2’’s5Aof bylaw No. lender whichi the 

defendant was convicted, was passed on the 31st July, 1889, 
and provided that: “ No person shall, after the passing of 
this by-law, without being licensed so to do, keep or use
for hire any carriage, truck, cart, sleigh, or other vehicle

whatever.” , ,
Mr Miller contended that the defendai 

within the operation of the by-law, as,/though he pos

sessed horses and waggons and took Jntracts 
Gas Company and others for the carnage of goods, lie does

not “ keep or i»se," such waggons for hire.
The defendant makes use of his horses and waggons to

carry the coal and iron pipe for the Gas C 
is paid by the company for the cartage or 
goods, i. e., he uses his horses and waggons for hire.

436, authorizessec.

did not come

486

Argument.
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“Use" is synonymous with "employ." To employ one's Judgment.

horses and waggons in hauling coal for hire is to “use" 
them tor the same purpose.

The words in
MacMahon,

J.
. „ , , «6 of the Municipal Act are “used
for hire ^ and the words in the by-law are “ keep or use 
for hire so the by-law copies the words of the Act.

. -of G}bJ °f St■ Carles v. Nolle, 11 Am. R. 440 is
a very instructive case as to the power of municipalities’in 
passing by-laws of the nature we are considering.

In regard to the horses and carts hired by the defend
ant with which he was hauling the earth referred to in the 
evidence, if these horses and carts are hired by the defen
dant from a party or parties in the city who pay a license, 
then the defendant is not liable for using such horses for 
hire m the manner stated. But if they are not hired from 
a person or persons paying a license fee, then the defen
dant is liable as to such horses and vehicles for an infrac
tion of the by-law, for he is in no better position than if he 
hired the horses and carts outside the limits of the citv 
and brought them in and retained then, on his premises 
and " used them for hire " within the city's limits.

The defendant was properly convicted of using his own 
teams for hire without having obtained a license as required 
by law, and the conviction must be affirmed,and the motion 
dismissed with costs.

sec.

The case

y

-•*

Galt, C. J., concurred.

Rose, J., was not present during the argument, and 
took no part in the judgment.
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[COMMON PLEAS DIVISION.]

Payne v. Marshall.
i

% thaGift inter vivos—Sufficiency oj.

suggestion, was deP°.alte, 1 ■ d on deposit uuinterfered with by the hus-

an administration action tried before Rose, J. 
at Woodstock, at the Autumn Assizes of

Ma
I
A

at t
Mr.

Held, t
Q

A.This was 
without a jury, 
1889.

Statement. Q
A. 1

Mj the sister and the heir-at-law of John 
killed in a railway accident at Ingersol[ 

was the

didThe plaintiff was
Marshall, who lg8jj. ,md the defendant

the said John Marshall, who died intestate
sum of $2,000 as a gilt from

Q.
Q.

on the A. 1
widow of

The defendant claimed a

the deceased in satisfaction of a mortgage tor that — 
held by him, and the payment was made to him in the 

y his wife, who had the money in her possession 
the bank, and the wife was about

Q.
A. 1

Q.

get it 
Hie

presence of 
when both went to 
depositing the money to her 
handed it to the teller for that purpose 
interposed, and it was deposited to the credit of John or

A Whltrtook place between the parties at that time is

the cross-examination, at the trial, of Mr.

credit, and had, in fact, 
when the husband

own

Mr.

thus stated on 
Simpson, the bank manager

to be put in that shape ! A. It was at my sug

His

Q. 2
Mr.
Mr.Marshall, in 

how that account came 
gestion it was put in that way.

deposit
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account was opened S,h ”y ' Y™ mider»t<’°d at the it was Mr,. Marshal" P “ ‘hc P6™" "h= *as really to have

Mr. Ball.—I object
His Lordship. Objection will be noted.
" www,—I cannot say.

■ :rrandi"g « -« that in reality “the SPIi “

His Lordship. Understood from'whom T 
Mr. Blackstock. —From Marshall and his 

at the time were they not ? A. Thev 
Mr. Marshall

489
Q. At your suggestion it

time that Statement.

money was to be Mrs.

tb
it’s

wife ; they were both present 
both present at the time, and 
money put in Mrs. Marshall’s 

account was to have been

by

quite willing to have that 
name and said as much, and the 
that way.

Q. Originally this money 
A. Exactly.

Q. And subsequently 
A. Exactly.

Mr. Ball.— Q. Did you know whose 
did not.

opened in

to bo deposited to Mrs. Marshall's 

matter of convenience his

J, credit ?
of

name was added ? 

money it was? A. No, air ; £>hn
soli Q. Old not know anything about that » 

Q. And it 
A. Yes, sir.

Q. Did they say whose 
A. Yes, sir.

A. No.
names at

the was put in their joint
your suggestion ?

name it was to be put in before that?

mteyMr„ h“ ™ dr8iti"8 th» “W

bank, and was going to deposit it iu her own naml “h ^ tT" ‘° ““
arose, if anything should hanuen tlmf i ij ' -llien» the question 

draw the money! it was Z!lp„sutd f T told“h”ta ^ 7“' "= money was deposited subject to either * . ”0’ not UD,e88 the
get it whether Mrs. Marshall was there of^ot'™ he couU

could draw the money, it being deposited in her namT ‘ I “oM^' '' h°

W!°rh ™aCTh tP°n and accepte‘l ^ ‘b™ both at the time"*”*1™’’ 

His Lordship—Both of them

by
1unt

the '
don 
tout 
‘act, 
and 
l or

ie is
Mr.

were present at that time? A. they

Q. And what did you say was the date ! 
Mr. Ball.—25th September, 1888.
Mr. Blachlod.-Un. Marshall had the 

«posit? A. She had.
62—VOL. XVIII, o n.
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A. She did not give it to

THE OSTARto REFORTS,\l88* 

Q. it was she who gave the motley to you 1

. 490
tlStatement.

*8bemade ihe^actoed physical deposit in the bank Ï A. Ye,.to

l Ami it was for the pur^e of enabling him to draw aU o h ha
was making the depo.it that you made th,. .ugge.t.on ! A. Exactly,

Ml- Balt put in as part of the plaintiff's case a portion of 
the defendant’s examination for the purpose of discovery 
in which she stated as follows in relation to the gift of 

her and the reason fonts being deposited m

I was to have

6'

t>]
m
d.
si
m
01
tothe $2,000 to 

the bank to their joint credit : th
into give it to me anyway, beca 

to do what I liked with. I wa. with him when 
He could draw it 

didr he. At

“ He (my husband)

he deposited it in the bank to the credit of both of uk. 
out. I drew none of thi. money out » to lUtetan., nerthor ^ ^ ^ 

hi. death it W„ in the bank to th,>c™ [rom’my husband to do
XriZyteLt:rtLeh^hetto!r,iU«totheeredit„,

both of a®. w my husband could draw it out if I waaaiok.
The learned Judge at the close of the case delivered the 

following judgment in favour of the defendant so far as 
rdsfhe question of a gift by the deceased to h,s wife

of the $2,OlOO,
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th
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wi
wi
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rega
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coi
ofNovember-6th., 1S89. Rose, J.

thattlielaw.on such a state of facto, dcesg ^ ^ ^
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paÿnë v. marshall.

theHOp!rtSyewVS wldowof

eVidfind T'™?,! me that she doesSnot properly claim U

» trrfkt

«on of the wife, & wL all to toSritTta hJT*

o7^ih7m:mirithit„T7rntLoftTnsfc,::^
*y~? æ&nrzté 5r5*

th» V1 !’e.n,t\e ?tatfmeat made bv the defendant her.seif'
dayadB“m^tnr°ney W8S given to h“ ' '

the

_ on that
supp°rted by the general run of thelvidele of° o’theî

:!frshi.TJi::ingth^p^:ri;uabaIfii"'™',ed tit1

Witnesses speaksof his intention! make a wdl “timtstafe!

thiS ™ -pect

o7the writ|LeseV1 Ce 1 am COnvinccd of t,lc l'“‘M»lness

SSSSSSï

montas will enable the Court to rely upon it. There is no

lnP- t- f de,P°Sltln5 111,1 her name, is evidence of her 
owne'ship. It was deposited in their joint names, simply 

ncl solely as a matter of convenience for the purpose of
|Wng torthelLhe '”Uney in «“ "»* »"y‘hing .4pC

I find that issue in favour of the wife.

is

'

A motion was made to the Divisional Court against that 
part of the judgment finding that there was a gift by the 
deceased to his wife, the defendant, of the sum of $2,000,
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deposited in the joint names of Marshall and his wife in the 
Traders’ Bank, at Ingersoll, on the 25th day of ep em e , 

1888.

THE ONTARIO REPORTS, 1889.
3

V
V
itIn Michaelmas Sittings, 1889, Ball, Q. Q. ported the 

motion The evidence shews that there was not a perfect 
gi?t to the wife. The husband never gave up domuuon 
over the money. He never parted with the "n|| 
in it He could at a\y moment up to the time ot 
death, have drawn the money out of the bank. T ere are 

of the requisites of the gift here ; Clement v. Cheese- 
man, 27 Ch. D. 631 ; Richards, v. Ddbndge, L. B. q- 
11 16 ; May on Fraudulent Conveyances, 2nd ed„ 402-3 , 
Taylor on Evidence, 8th ed„ sec. 975 ; Re Bretons Estate, 
17 Ch. D. 416 j Shower v. PUck, 4 Ex. *78 ; Hms . 
Smallpiece, 2 B. & AL 551 ; Bourne ^^érooh, C. B. 

N S 515, 524; Schaffer v. Bumble, 5 O. K. 7lb.
a. T. Blaclestocle, contra. The evidence of the manager 

of the bank, and the defèpdant, clearly shews that there 
was a gift of the money to the wife. The husband had 
parted with all control over the money, and the only 
object of putting it in his name, as well as the wife s was 
as explained, merely to enable the husband to draw out the 

«money for the wife in case she should want it and bom 
illness or otherwise, should be unable to draw it out her

self ■ and the.husband never attempted to assert any right 
o if Grant v. Grant, 34 Beav. 623; Re Murray Paul- 

lam v. Murray, 9 A. R 369 ; Williams on Personal

j'
t:
C'
b9

tl
none u

ti
fi

4 1 ri
te
hi
ai
of
w
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Ci*
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0.‘

Cl
Property, 18th ed., 392.

December 21,1889. MacMahoN,. J.

As my learned brother Rose points out in Ws judgment 
there is ample corroboration of the evidence of the defen
dant as to the gift of the $2,000 by her husband to her.

The question then arises whether the money being 
deposited in the manner stated can affect her rig 

retain the gift ?

gü
wi
tin

ini
the
%
dee
in
41

1E

Ü
T to

X
T#4

5

5

f
m



XVIII.] PAYNE V. MARSHALL. 493a ..
It having been found there was an absolute gift to the 

wife, she could the day before her husband's death have 
withdrawn the whole fund from the bank and 
it in her possession as her

Judgment

MaoMahon,
J.retained

e money ; as if it was hers 
just prior to its being; deposited—although deposited in 
the name of her husband and herself-.it would most 
certainly have been hers had she withdrawn it from the 
bank just prior to her husband’s death.

There is no doubt the husband could have withdrawn 
the money and have deposited it to his own credit ; but 
unless the wife after the gift to her made a re-gift or re
transfer of the money to him, his removal of the money 

. from ita place of deposit would not deprive the wife of her 
right to that money and to follow it if it had been deposi
ted to his own credit. The money being put in the 
husband’s name as well as the wife’s, was not intended in 
any way to change the rights of-the wife in the ownership 
of the sum deposited, but was merely deposited in that 
way for the sake of convenience so that it could be drawn 
uphn in the event of the wife’s illness.

In the case of a gift inter vivos, as was stated in 
Carpenter v. Soule, 88 N. Y. 257 : " There must tip a de
livery of the gift the donor must part with his dominion 

it, it must not rest in a mere promise.” That authority 
is quoted with approval by his Lordship Chief Justice 
Hagarty, in Travis v. Travis, 12 A B. at p. 442. And 
Osler, J. A, in the same case, at p. 450, cites I/arris v- 
Clark, 3 N. Y, 93, where in relation to the same class of 
gifts, the following language was used : ' Gifts aie valid 
without consideration or actual value paid in return. But 
tliere must be delivery of possession—The contract must 
have been executed. The thinf; given must have been put 
into the hands of the t]pnee, or placed within his power by 
the delivery of the means of obtaining it?’ Baslcell v. 
Hassell, 107 U. S. Bep. G02, is also cited. Both those 
decisions being in accordance with the law as laid down 
in Irons v. Suallpiece, 2 B. & Ai. 551 ; Shower v. Pilcle 
4 Ex. 478.
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In Irons v. Smellpiece, the pair of horses claimed by the

never in possession
Judgment.

"•¥» £ ÏÜS5L*. .< a. aa- —
his death. In Shower v. Pilch, the cheque mentioned 
therein was placed by the father in the hands of his infant 

from whose possession the father immediately there
after re-took it, and said to the infant’s nurse, “ I am

and it remainedgoing to put this away for my 
with and was in possession of the father at his death.

Those cases of Irons v. Smallpiece and Shower v. Prick, 
were relied upon by counsel for the plaintiff, but there is 
a wide difference between these cases and the present 
case, because the donor here did not retake possession of 
the money comprising the gift, and up to the very hpur of 
her husband’s death the wife had as complete dominion 
over the money in the bank as if she had taken it home 
and retained exclusive possession of it.

Putting the case in the most favourable view possible 
for the plaintiff, by regarding the money deposited as the 
property of husband and wife jointly, on the husbands 
death the wife was entitled to the whole by survivorship 

The right of the survivor to the whole of the personal 
property held under a joint ownership is thus stated in 
Williams on Personal Property, 13th ed., pp. 392-3, “ As 
a * * consequence of the unity of joint ownership,
the important right of survivorship, which distinguishes 

of real estate, belongs also to a joint

own son

c

p

the joint tenancy 
ownership of personal property. Whether the subject be 
a chattel real, as a lease or a chose in possession as a horse, 

chose in action, as a debt or legacy, the surviving joint 
owner will be entitled to the whole, unaffected by any dis
position which the deceased joint owner may have made 
by his will, unless the joint tenancy should have been pre
viously severed in the lifetime of both the parties.”

And where there was a bequest of money to a husband 
and wife jointly, the Court will preserve the wife’s right by 
preventing the husband from alienating the property dur
ing her life: Atchesan v. Atcheson, 11 Beav. 485,atp. 491,

or a

; w
-t
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;
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It is not, however, necessary to elaborate this vi

There was from the evidence and from all t£e surround 
mg drcumstances of the case a clear intention on the mart 
of the donor to make a gift of this money to The donee 
and equally conclusive evidence of an actual receipt by her’
.of the money as a gift from her husband

the piaintiframoti™—■»

Galt, C.J., concurred.
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6W of the Judgment.

MacMalion,
J.
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Dawson v. Fraser.

S«,umI of maintenance devolving tqnm personal representatives.

testator provided by Ma will : " that the farm he kept till the

The farm referred to waa the only real property possessed by the tes-

She afterwardBBdied intestate, before the testators youngest surviving 

/Z«w!peCr B0VD,T,:ti„t her share of the rent, devolved on her personal 

Where “provision is made for maintenance, the duration of which is de-

„Sr"^$œ.tSS^iiS35Ïaa*».
MBalso,°r«r FTOimson’, J„ that the willow was put to hcr “

tlstToÆS^

bet

the
lik,
the

Where a at 1
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aft
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the
the
the

dower being set apart.

This was a petition brought by W. H. L.
J. A. M. Dawson, infants, by William Munns, their next 
friend and Joanna Dawson, in a certain action wherein 
they were plaintiffs, and Eva Matilda Fraser, Edwin 
Hunter, Sophronia L. P. Cook, and Emily FierheUer, were

The petition set out that William Dawson died in 1881, 
leaving a will containing the following provisions:

- First my will is, that nil the loose property should be disposed of to 
the best advantage, so soon after my decease as convenient (reserving 
thereout one horse and two cows), also the wheat m the ground to he sold

stcot'd my will is, that the farm be kept till the youngest surviving 

child comes of age, at which time I would desire the property to be sold.

Dawson and BaiStatement.
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•nil the proceeds to be divided equally between all my children and my Statement, 
wife gmng my two boy, *200 more than the rest. In the event of the 
dea h of my children, leaving lawful iseue, my will is, that their share 
shall go to such issue. I„ the event of the death of any of my said heirs 
leaving no issue, my will is, that hi, or her share shall be equally divided 
between the surviving heirs. My will is, that my just debts and testa
mentary expenses be paid out of the proceed, of the loose property, and 
the balance to be divided between the heirs. My will is, that I would 
like the farm rented to some good tenant, on the best terms possible, 
t h ren\!° be USed in tlie 8uPPort an<i maintenance of the family

497

the

the The petition then went to state, as the facts were 
that at the time of the making of the above will, and at his 
death, the testator was the owner in fee simple of a certain 
farm in East Gwillimbury : that at the time of the making 
of his will and at his death, the members of his family 
living with him on the said farm were the present petition
ers, and the defendant Eva Matilda Fraser, Joanna Dawson, 
she being his wife, and the other three his children : that 
after the testator’s death, Eva Matilda Fraser married Alex
ander D. Fraser, and lived with him at Port Cockburn, in 
the district of Muskoka, from that time until about the 
tune of her death : that Joanna Dawson was appointed by 
the Surrogate Court guardian of the infant plaintiffs after 
their father’s death : that after the death of the testator 
the farm was leased for ten years, and the rent, *370 per 
annum, was made payable semi-annually into the Federal 
Bank at Newmarket, to the joint credit of Joanna Dawson 
and the defendant Edwin Hunter, who had similarly been 
appointed guardian of the estate of Eva Matilda Fraser, 
she having been under age at the testator’s death : that 
after the marriage of Eva Matilda Fraser, and after she 
ceased to reside on the farm, a question was raised as to 
the parties entitled to the said rents under the will, having 
i egard to the clause of the said will whereby it was direc
ted that the said rent

on
ie."

fchi k>

pfeit

ving

vith-

iPthe

and
next
irein
lwin
were

1881,

d of to 
erving 
be sold

was “to be used in the support and 
maintenance of the family now at home whereupon tills 
action was instituted for the purpose of determining that 
question, and judgment was pronounced herein on May 
18th, 1885, declaring the three petitioners and Eva Matilda 
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Fraser entitled to the rents of the farm, one-fourth of 
which was ordered to be paid to the latter^), who, how

to) The following ia the judgment here referred to, and is the judgment 
of Ferguson, J., spoken of by Boyd, C., in his judgment :

Ferguson, J.-The will in question, so far as appears material, is as 
follows [setting out the provisions of the will as above] :

Then follows a provision in respect to the tenant not cutting timber, &c. 
and the appointment of executors to the will.

There is at present no difficulty as to the ultimate disposition of the 
property. There are but two matters as to which I am asked to express 
an opinion. One is, as to the meaning of the last clause of the will, above 
quoted ; the other, as to whether the widow is put to her election as to her 
dower. The farm that the testator directed to be rented is the only real 
property of which he was possessed at the time of making the will or at 
the time of his death. As he directed this to be sold when the youngest 
child attains her full age, it is I think clear that the renting of the farm 
directed is a renting of it till that period. Counsel said that the youngest 
child is now six years of age.

The farm has been rented and the tenant has (professedly under the 
terms of the wiil| been required to pay his rent into the Federal Bank at 
Newmarket to the joint credit of Johanna Dawson and Edwin Hunter, 
she having been appointed by the Surrogate Court guardian of tile infant 
plaintiffs, and he (Edwin Hunter) having been so appointed guardian of 
the defendant F.va Matilda Fraser. At the time of the making of the will 
tod at the time of the death of the testator the members of his family 
living with him upon the farm were his wife, the plaintiff, Joanna Dawson, 
the infant plaintiffs, William H. L. Dawson and John A. M. Dawson, 
and bis daughter the defendant Eva Matilda Fraser (then Eva Matilda 

Dawson.)
The tenant of the farm has paid his rent into the bank, and there la 

now a considerable sum. After the death of the testator, the daughter, 
the defendant Eva Matilda Fraser, ceased to live upon the farm, and went 
to live with her husband at Port Carling, it is said, and at the place of her 
husband’s father ; she, Eva Matilda Fraser, was at the time of the testa- 
tor’s death under age. . ,

The difficulty has arisen about the proper division and application o! 
the rents. This seems to have been the cause of the bringing of this 
action. It was stated at the bar that two other daughters of the testator 
were at the time of the making of the will and at the time of the death of 
the testator married, and not living on the farm (at home.) These am 
doubtless the two named in the fourth paragraph of the statement of the 
defendant Eva Matilda Fraser as being with herself daughters of a former 

marriage of the testator.
It wae contended that the defendant, Eva Matilda Fraser, when she 

married and ceased to live at the “home” mentioned by the testator, 
became fori, familiated, and ceased to be entitled to any share or interest
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of ever, died in August, 1888, intestate, leaving her husband Statement, 

an one child, an infant, her surviving, and no adminis- 
trator had been appointed to her 
Hunter now refused to

estate : that Edwin 
„ A , Pay out any portion of the rent
until the rights of the parties were determined.

The matter up for argument on December 8th,
1889, before Boyd, C.

the Shepley, for the widow of W. Dawson, petitioner, cited 
Simpson on Infants, p. 289; Gowpev v. Scott, 3 P. W. 
119; Bayne v. Growther, 20 Bêav. 400; Jarm. on Wills 
5th Am. ed., Vol. 1 p. 698.

Armour, for the infants, cited Boraston's Case, 3 Co. 19 
a. ; Hawkins on Wills, 2nd Am. ed., p. 237 ; Hanson v, Gra- 
ham, 6 Ves. 239 ; Hoe Goldin v. Lakeman, 2 B. & Ad. 30.

r at
gest

geat

the

in vZ ™tLr wL94mi h“c ZZllZ
on the subject, or any that 1 have seen. Here the testator gave his wife the 
use of all h,s property for the benefit of herself and unmarried children, 
that they might be comfortably provided for so long as she should live, 
and after her death to be disposed of amongst all his 
were four married and three unmarried children. 
married after his death, and it was held that the widow 
children who

fant

will

tilda

children. There 
One of the three 

and the three
were unmarried at the testator’s death 

equally to the income of the 
learned Vice-Chancellor

were entitled 
property during the widow’s life. The 

in giving judgment said, at p. 507 i ''The term 
lamed is JemgMio pirsonarum ; and if once the child is entitled to 

participate in the fund by filling the character of an unmarried child, he 
will not lose that right if he subsequently marries. " In the present 
the words “ the family now at home” are quoad the children, quite as 
strong words as were the words in the case I have referred te. I think the 
defendant hva Matilda Fraser was entitled to participate in the fund by 
filling the character and falling under the description used by the testator.
1 think the words are dmijmlxo penonarum, and that she did not forfeit 
her right by marrying and leaving that home. I think the words “ now 
at homo cannot readily be otherwise understood. I am aware that 
many authorities appear to indicate the contrary of this conclusion, but 
I think those of them that I have examined 
definite character of this text

As to whether or not the widow is embraced in the meaning of the 
words "family now at home” it is to he remarked, that although the 
primary meaning of the word “family" is in many cases «id to be

:j

f her i
this 

,th of

f the
distinguishable owing to 

or context, which ever it may be properly
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fchJudgment. December 19th, 1889. Boyijt, C.

Boyd, C.
a

My brother Ferguson has already decided that Eva 
Matilda, though married and living away from home, was 
entitled to a share of the rents under that provision of the 
will which gives the rents for the support and mainten
ance of “ the family now at home.” As one of that family 
at the death of the testator, he held in effect, that her 
aliquot portion became vested, and this being so, it is of 
obvious consequence that her death will not affect the 
right of her representative. The direction of the will is, 
that the rents of the farm be so applied till the youngest 

period not yet reached.

an
In
th
pr
fic
on

wl
cit
inf

surviving child comes of age,
There is. thetefore, the carving out of a chattel interest 
in the rents of the farm from the death of the testator

aft
the
hat

children, yet it is a word that admits of a variety of applications, and the 
construction to be put upon it in a particular will must depend upon the 
intention of the testator to be collected from the whole context of the 

Hutchinson v. Tenant, 8 Ch. D. at 542, the 
Master of the Rolls, said : “ For there is no

25,
564
tha

will. In the case 
late Sir George Jessel, then 
reported case in which the word • family ’ when used by a married man 
has been held to include his wife as well as his children.” I find, how- 
ever, that it was held in the case Blackwell v. Bull, 1 Keen 176, by the 
then Master of the Rolls, (Lord Langdale), that the testator in the words 
“ my family ” intended to comprise his wife, and looking at the will in 
this case, and the context, and what appears to me to be the manifest 
intention of the testator, I am of the opinion that the meaning is, that the 
widow is entitled to share in this fund. That is, speaking apart from 
any question of election or the like, and solely in respect of construe 
tion, 1 think she was embraced in the expression “ the familj now at

As to whether or not the widow is put to her election, I think that 
owing to the direction to lease the farm, which was the whole of the real 
estate, all the provisions of the will could not bo carried into effect con
sistently with her having the rightof dower, or the dower being set apart, 
and I think the case Body v. Body, 29 Gr. 324, is well in point on the 
subject. I think the widow was put to her election.

These three points that I have disposed of, are those that 
upon in the argument. If there are other matter, that it is necessary to 
determine, counsel must speak to the case again, and I will hear them at 

ftny convenient time.
The costs of all parties should, I think, be out of the fund, 

this is according to the common rule.

were dwelt

I think
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and those where the duration is defined by the testator.
the F 0.™er,CaSeehe provision wil1 not be carried beyond 
the l.fe of the beneficiary, in the latter it goes on for the 
prescribed penod, notwithstanding the death of the bene' 
nciary, because to avoid

a
Eva

: the 
iten- 
mily

is of

intestacy the Court will 
it to the representatives of the deceased 

The present case falls within the line of authorities of/ 
winch Bayne v. Cvowther, 20 Beav. 400, is most frequently 
cited It is matter of astonishment that the provision 
intei,ded apparently for personal support anil maintenance 
should be continued after the death of the individual, but 
the Courts have declined to cut it down where the testator 
has defined the period during which it is to run. See ner 
James, L. J., in Re Ord, Dickinson v. Dickinson, 12 Ch D 
25, and contrast this with Wilkin* v. Jodrell 13 Ch'd' 
o64 at p 569 per Hall, V. C. My opinion is', therefore', 
that the share of this daughter in the rents devolves 
her personal representative.
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tO.UEEN’8 BENCH DIVISION.)

Regina v. McMahon et al.

Cnminnl ?tin"v

i-—V» “r-

At the trial of the prisoner uponi«^‘Hbout 
the Crown «wore upon direct e»am half au hour after he
thirtyro-Ufrom hnn, and that one mght, b deceased came to

. had heard .hots in the direct,™ of deceased, non ^ for he waa
S ^tWX8wK’dind <o“ and deceased died there .on,= hours after- 

F of statements made by deceased after being taken into the

who attacked him; (2) that statemento 1 the re* peste;t^M=th.T romrodf“heXereP admissible a. dying

Æïi — -f",°LndCtiS o=s,beOT
made ought properly to ^ con«ned to 1 P it CM1 only be so
^“re^r.ÿ^.^be—med»^

merely assigning a reason for asking to be taKon ,

15Cox 7'w-

(3)°That upon the evidence 68rttk'l''°mpeless expccta8

So/ tottand“wereerthereforo not admissible in evidence as a dying

but

declaration.
THE prisoners Tocltl Quick and Benjamin McMahon 

were indicted jointly for the murder of one Holton-
At the trial before Rose, J., at Chatham, *•* *"“*£ 

O C anneared for the prisoner Quick, and Peyley

® S.:: 'S.1..1 •* - *h"r,';;X”the learned Judge directed the acquittal f
Quick, and the trial of the prisoner McMahon p.ocecue 

and he was found guilty.
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lnHOl-t°lllVafv.abnC a l0g house uP°n the north-half of 
tot 19 in the 8th concession of Tilbury East, and one Thomas
pTJ’mm'T I16 S0Uth-|,alf of the same 4 and one 
Patrick McMahon lived on lot 18 in the 7th /oncession
The concession line between the 7th and 8th concisions was 
a travelled road, and there was a side road, alsd travelled 
running between the lots 18 and 19 in both concessions; the 
houses of Holton and of Marls fronted on this side road, and ' ■ 
McMahons house fronted on the concession line between 
the 7th and 8th concessions. At the south-west corner of 
Mc ahon s tot, and at the intersection of the side road 
With the concession line, there was a schoolhouse.

About half-past nine on the night of the 16th July 1888 
persons at McMahon’s house heard shots fired in the direc
tion of Holton’s house, and heard some one holloaing “ mur- 
f„er;, "ho;n they took to be Holton ; they went down from 
McMahon s bouse to the concession line,and after some five 

minutes’ delay there, assisting a neighbour in 
drawing a reaping machine over a bridge, they proceeded 
along the concession line towards the school house, and as 
they were proceeding they heard a horse and bug-y 
coming up the side road from the direction of Holton°s • 
they began to walk faster in order to meet the horse and 
b"ggy by getting to the side road before it got to the 
concession line, but this they were unable to do, and the 
horse and buggy turned West along the concession line 
they then went down the side road to Holton’s house 
they did not go in, but called for him, and he did not c _ 
swer, and after stopping there a while, they heard Holton 
calling over at Maris's ; they then went over to Maris’s, and 
going into the house found Holton on the floor.

Thomas Maris testified in examination-in-chief that his 
house was about thirty rods from Holton’s house ; that on 
the night of the 16th July, 1888, he went to bed about 
lune o clock; that before he went to bed, about a quarter of 
an hour, or half an hour, or twenty minutes, he could not 
say exactly the time, he heard two shots fired in the direc
tion of Holton’s ; that after he went to bed he heard Holton 
coming around to his house.

UEGrtiA V. M'MAHON. 503
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Q “What did you hear! A. He asked me to take him in, eir, for br
was.hot. Q. One moment. You were m*d, Were you, when he carna l»
your place 1 A. Yes, sir. Q. 0, had ,A gdt up 7 A. I was m bed when I 
heard him outside. Q. You dou't understood my question. Were you m 
bed or out of bed when Holton came to your place ? A. I wa* in bed, sir 
Q. And Holton then spoke. I do not want yon to■ te11 what he =aid H, 
moke, did ho? A. Yes, sir. Q. What did you do then . A. I jumped 
At and went and met him, and asked him what wa, the matter Q. Do 
not tell anything that Holton said at the time, merely tell what yon did 
and saw. Yon got up then and went to your door ? A. Yes, am Q. A 
who did you see there i did you see Holton there ! A. No, sir not before 
I went a little way outside. Q. And had he come on to your land at th 
time, of was he upon the side road ? A.„«e was upon my land sir Q. 
Whatfposition was he in, standing up or lying down, or how ? A. Stand^ 
ingifp, sir. Q. Was he walking towards you or standing still. A 
could not say, sir. Q. Did you notice anything about bun at that time
before he went into your house 7 A. No, sir. Q. Notice whether there 
wn, any wound upon him or not 7 A. No, sir. Q. How was ho dressed ? 
1 He had nothing on him, sir. Q. No clothes at all? A. No clothes 
stall. Q. Not even a shirt? A. Not even a shirt. Q, He was naked 

then? A. He was naked.”

Statement

Witness also said that he went back again and put 
something on, and told him he would put something 

nd bring him into the house, and when he got him in he 
dropped on his knees on the floor; after that he went and 
got a sheet and put it over him, and then got a bed foi him 
to lie on ; that he crawled on to the bed with a little of his 
assistance ; that after he got into the house and got him a 
bed to lie on, he saw that he was shot ; tb»t there was a, 
bullet hole in his side ; that' it was then ten o clock, and 
that Holton died at five o'clock the next morning.

During the cross-examination of this witness the follow

ing took place :
Mr. Mrreditk-1 propone to ask the witi.ee. if the deceased mentioned 

the person who attacked hini.

oil

I

f

I any particular person
r do not think that wonh, b.

evidence, a statement made by the deceased at that time.

Mr. ^eredUh^U ilhldZZ in Taylor on Evidence that while not 

to be asked by the Crown, it may be asked by the other side.«■—- - s.'t'ssjasr zr
\i .

: j
"““Lord, I would p-t it the other way.
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f / His Lohnsmp-I would like to see ao 
think of anything.

505
me authority ; at preaent I cannot Statement.

Hm “lPot:ttoiry.le‘VCth"ttohe-p0k™ -"Oing.

The case for the Crown was closed without any thin* 
further being sa^d on the subject of the proposed question
thefor^Z^: beeneXaminedf0rthedefeMe'

Mr Peaky- Maris was a witness called, and his 
hot closed.

Mr. Loml-It must have been closed before 
defence.

Mr. Peyley—He 
was not closed.

His Lordship-Why do yon say it was not closed.
Mr. Peyley-There was a point arose as 

upon some point.
His Lor*hip—As to whether 

deceased said.

cross-examination was

you commenced your

called on the Quick branch, but his
examination

to the right to. examine him,

or not you could ask him what the

Mr. Peyley—Yea.
His Lordship—You will have to establish 

are correct in your position if 
as far as Mr. Meredith’s 
not on your cross-examination, 
as an independent witness.

Mr. Peyley—I desire to call him.
His Lmnsinr—In the first place yon would have to establish 

right in law to have him give that testimony.
Mr. Peyley— I submit, my lord, that the s 

expectation of death, and are in such a 
mortem statement, to be given.

His Lords

your right to ask that : yon 
you do establish that, that ho stoll down 

cross-examination was concerned, but tint was 
Yon would have to call him now, I think,

your

statements were made in the 
position as would entitle his ante-

. . , There is 110 evidence at present that he made
u“ rpplZnttth ““ beiDg 

Mr. Peyley^That I propose to. establish through Maris. 
thfboxLOBDSn“'_,1'he eV‘dence did lu,t ™t»bCsh that wh

lie was.

en Maris was in

the other ground, that that is a statement' madfh, connection with th” 

transaction that is the subject of the charge. 6 ’

a man y°° “y ca,e Sh0wing that a =ta‘ement made by

Mr. Peylçy I will show to your Lordship au extract from Taylor 
63—VOL. XVIII. O.B.
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anticipation of death, that may be another thing. Vo y 
evidence, Mr. Lount ?
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Statement.

t

f
on both t

grH."sdL0RMa.P-At present I am against yon as to its being part of the 
» I To^a„Pe,tablish that it is ante-mortem n the ordinary
:r,Tthe tey,m. I will, of course, receive ^ ”m 1er
Ur. Pegley—The only evidence, your Lordship will see, of the m

is the evidence of this man.
His LoRDSHiP-Not àny statement made by him.

Hmt?—nâtTnütthe evidence of the murder. The evidence 
of fte murder is the evidence of the surgeon who finds the bullet wound 
in the body, find, the bullet there, and testifies to the death happening 

from the wound.
Mr Pegley-l do not know whether

■sttrsrs £““ “■ —-»
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I am correct in stating that Mr. in

ha
dyI—:E“3*=i.r.r-=

made no note of any such statement.
Mr. Pegfey-The authority I was quoting to your 

this point : “ So on an indictment for highway robbery the
prosecutor a few hours after the attack
constable that he had been robbed, w. lperhap. be admissible, 
cited in support of that is Rex v. fK»»*, 6 0. & F.

His Lordshif-I will reject the evidence on the one ground, and 
reserve the point if it becomes necessary for the consideration °f «» Cou 
„ to whether it is admissible upon that ground. You may tender it, 
Twm receive it if yow.can shew it is an ante-mortem statement. Th> 

# you may shew there was a statement, but not

"S’ aft
sir

Y«
Lordship touches 

fact that the
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what ca„ tb6 particulars of a complaint be disclosed didMr
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in evidence that a general 
1 was made, then the 

statement was ; that is what that
against you.

The following evidence Was then given ■

q. „,A. Yes, air. O. What rim. 8 ‘ M Holto" waa murdered!
tekV6th ?' YOUar° *"'“8“‘™t«.yi0Wiêtef A!NoA'ai>b°Q

“dr“mi‘d:oldtT 'A-Ye" *«zzzfor it too, but I cannot find it“°Q ^“hTt dM ^uT h”' 7A ae"Ched 
to take it! A. I asked to take it I L 1 ^
whom were you asked! A I do „„r T 7 "M dyin8' * %

bit. Q At the same time ? A. Afterwards, I think 
His Lokdship—Q. H»d the doctor been 

air, the doctor had been there. Q. But he 
I think he had gone 
for another doctor.

Mr P„jley-Q. Who was the second doctor ! A. Dr Ellis O H „ 
ongafte,that did he die! A, He died about five "i the' 

lng, I was not there when hedied-just when he died 
His Lordship—Q. What hour 

half-past eleven I got there, 
dying ? A. It would be an hour 
afterwards. Q. Were you

ble.

John A

the

E the

/t.

A. Yes,

there at the time ? A. Yes, 
had gone away had he. A. 

away at that time, but returned afterwards

t Mr.

was it at that time ! A. It was about 
Q. And when was it he told you he was

perhaps .afterwards, or half an honr 
present when the doctor was there)! A. Yes

*
i going

Yefir^v' Iw V1e’Tre"sed to y™ that he waa dying! A 
Jn !f' Waa‘hat at'*he tim« he made the statement or before he 
7 .1 ‘f6 etotement ! A. I think it was afterwards.

pZ'lZo “ made th= 8tatemo"‘ «H he was dying!
nrdil ^ V i. ^ ■ C‘d h° c,|,1'eM the deaire to make a statement himself 
or did yon ask him to make a statement, A. I aeked him to ZeL 
statement at the request of those who were there, myeelf amongst the-
did” O n ,L,ty°o le“ h‘m he Waa d>'in8 ! A. Well I do not think I 
d d, Q. Did the doctor tell him that! A. No, I think he did not he'

A No therTf 777 ^ Q' Th“ >>« »r. O'Keefe !
they hi Lh r™ “ the time lhe dePM*t'on was taken,
they had both gone away if my memory serves me right. Q. And you do
no know what became of that deposition ! A. No, I do not. Q Whe e 
d,d you last se, I. ! A. Either in my office or in my room, I do notinow

ouches 
tat the
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Statement, which. Q. Yon cannot tollwhere «iivnow!^

»ftcr the statement was m e ” ^ statement or anything he
.hewn anything h. did P"™ 8 ha made his will, before or

‘“I W How long alter,

might be before, I am not positive^ Q. Do ^ ^
A'ms°SLo"-Y™ hi note,he"m u, 'to this time by the evidence 
wh“hi. apprehension at the time of -is

A. No, I think not. I 
to me about how he 

to write it down.
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' .toîefl1itton brfore be m^'tTe 2tement, 

do not think he did. I1 do not think he said anything
^^“rrohlsprospeetsof recover,, 

anything to^hose^tround^him about his death , A. not think so; he

was'"T sr.h':r:heth'o,e circumstances, the natureof the

wound iuflioted upon him, and the fact of bis making ms w.
His Lordship—This was all subsequently.

z sttr&ZEi i -- 2,:",::
argue^that hi, conditio,I was such that it

afforded cogent evidence of such an “PP^ToTlUcccunts, to have been 
dir. Fcyley—Well, he appears, according to all accounts,

»'• Ellil r“*lvvwl time did you get to Holton's that night, A. 
Ur. fVcÿ-Q' Wha* o Were you there at the time he made

Somewhere about twelve o clock. Q. We y nt Wore 1 got

Vw.ll. was he very grievously wounded,

Mr.
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Mr. I\eiihy~Q Did he tell ,ou a, to the étalement ! Did he apeak aa 

to the statement he had made to you! A. No. Q. You did not get 
there until about twelve o'clock! A. It was about twelve o'clock or 
•hortly afterwards. Q. Was there any doctor in attendance before you 
got there or were you first! A. Dr. O'Keefe had been there, and had 
come back for me.

H.s LoBosmr Dr. O'Keefe would know whether anything passed 
between hun and Holton ; Dr. Bill, attended there after the statement 
was made.

Statement

t

Dr. O’Keefe recalled.
Mr. Peyky-Q. I believe you were called to attend Holton! A Yes, 

mr I was the first one that got there. Q. What time did you get there !
His LORDSHIP-At the time yon first attended, was there anything 

that passed between you and the wounded man as to his state or condi
tion or prospects of recovery. A. No, ,„y Lord, not the first time, ft 
He made no statement to you shewing apprehension of death or belief 
that he would recover! A. No, my Lord. Q. Neither one way or the 
other! A. Did not mention it at all. Q. And there was nothing that 
you could form an opinion from professionally as to whether he appre
hended death or not ! A. I could not tell at that time I did not know 
myself Q. He was suffering from the shock, I suppose ! A. Yes, sir. Q. 
Sensible ! A. He was quite sensible, and was sensible until the last ; at 
that time there had not been any external bleeding at all

Thomas Maris, recalled.
Mr. Prghy-Q. You were there when Mr. Holton came to tile house» 

A. Yes, sir. Q. Were you there at the time the statement was made by 
him to Mr. McGregor! A. Yes, sir. Q. Had anything taken place be- 
twee,, you and Mr. Holton that would shew what the state of his mind 
was as to his condition ! A No, sir. Q. Did ho use any expression to 
you as to whether he was going to live or die ! A. Wall sir, not then he 
did not.

His Lordship-Prior to Mr. McGregor taking the statement from him ! 
A. No, sir.

t
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Mr. Pegley Q. Did he at the time of the statement ? A. No sir Q 
Were you there when the will was drawn? A. Yes, sir. Q. Did you 
have any conversation with him after the will was drawn, and after the 
statement ? A. No, sir, no conversation. Q. He did not tell 
thing about how this happened after the statement ?
Did not repeat it ? A. No, sir.

Mr. Pegley—The only ground I can rely upon, your Lordship, is just the 
serious nature of the wound, and the conduct of the man with regard to it.

His Lordship—There has to be apprehension of death, does there not ?
Mr. Pegley-My argument is that he was under that apprehension all 

the time.

lad
he

you any- 
A. No, sir. Q.

A.

got

led? His Lordship—The difficulty I have in following you there is that the 
medical gentlemen in attendance himself was not able to form an opinion 
at the moment until he further examined, and that there was nothing that 
enabled him to conclude that the wounded

t the 
it us

man was under apprehension
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I think the words are “ apprehension of death ; ” “ under the 

are the words used. 0n
Statement, of death.

sensible conviction of their impending death,” 
the evidence so far, Mr. Pegley, I must reject the evidence. 

Mr. Pegley—l tender it, your Lordship.
His Lordship—Certainly.

The learned Judge reserved the question for the 
sidération of this Court, whether, as regards the prisoner 
McMahon, the evidence tendered by Mr. Pegley, as above 
stated, was improperly rejected, and whether the evidence

were improperly

con-

of statements made by the deceased 
rejected as dying declarations.

argued beforeOn December 4, 1889, the case 
Armour, C. J., and Falcunbridoe, and Street, JJ.

W. R. Meredith, Q.C., and Pegley, for the prisoner.
1. The Crown put the witness Maris in the box, and the 

prisoner had the right to cross-examine him upon his evi- 
dence-in-chief. The fact that the deceased made a complaint 
is good evidence : Roscoe’s Digest of Criminal Evidence, 
10th ed. p. 28 ; Stephen’s Digest of Evidence, p. 11. The 
particulars of the complaint may be asked in cross-examin
ation : Regina v. Walker, 2 Moo. & R. 212 ; Regina v. 
Eyre, 2 F. & F. 579 ; Regina v. Wood, 14 Cox 46.

2. The evidence was admissible as part of the resgestœ. 
Regina v. Bedingfield, 14 Cox 341, is against this conten
tion, but Cockburn, C. J., in that case says, that the law

ht to be that such evidence is admissible. That, comingoug
from the strongest opponent of the rule we are seeking to 
enforce, is something in our favor. The following cases 
may be referred to : Regina v. Lunny, 6 Cox 477 ; Rex 
v. Foster, 6 C. & P. 325 ; Thomson v. Trevanion, Skin. 
402, per Holt, C. J. ; Aveson v. Rinnaird, 6 East 193 ; 
Taylor on Evidence, 8th ed., secs. 581-3 ; Commonwealth 

Hackett,2 Allen (Mass.) 136,139 ; Albany Law Journal, 
vol. 40, pp, 142, 327 ; The State v. Driscoll, 72 Iowa 583 ; 
The State v. Schmidt, 73 Iowa 469 ; Kirby y. Common
wealth, 77 Va. 681 ; 46 Am. Reps. 747 ; Louisville v.Bucle, 
19 N. E. Reporter 453 ; Driscoll v. The People, 47 Mich.

V.
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413 ; The People v. Vernon, 35 Cal. 49 ; Travellers’ Ins. Go Argument. 
V. Mosley, 8 Wallace 397 ; Field v. The State, 34 Am. Reps!
476 , TAe People v. A A Zee, 60 Cal. 85 ; American £aw 
Seview, vol. 14 (N. S. vol. 1), p. 817 ; vol. 15 (N. S. vol. 2), 
pp. 1, 71 ; Commonwealth v. McPike, 3 Cush. 181.

3. The evidence of what the deceased said is admissible 
a dying declaration. The rule laid down in Rex v. 

Woodcock, 1 Leach 500, is still the law, as shewn by Regina 
v. Morgan, 14 Cox 337 ; Regina v. Bedingfield, ib. 341 ;
Regina v. Cleary 2 F. & F. 850.

J. R. Cartwright, for the Crown. The case was reserved 
really on the res gestee question alone. In Rex v.
Foster, 6 C. & P. 325, cited by counsel for the prisoner, 
the statement was made immediately after the deceased 

knocked down. Regina v. Goddard, 15 Cox 7, is th 
latest case; I rely on it and Regina v. Bedingfield. On 
the dying declaration question, I refer to Regina v. Jenkins,
L. R. 1 C. C. R. 187 ; Regina v. Osman, 15 Cox 1 ; Taylor 
on Evidence, 8th ed., sec. 718, et seq. ; Archbold’s Criminal 
Pleading and Evidence, 20th ed., p. 254.

December 21,1889. The judgment of the Court 
delivered by
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Armour, C. J.

The counsel for the prisoner in argument before us 
made three contentions : 1st. That Maris having in his 
direct examination testified that Holton asked him to take 
him in, for he was shot, the counsel for the prisoner was 
entitled to ask Maris in cross-examination the question 
proposed, if Holton mentioned any particular person as the 
person who attacked him ; 2nd. That the statements made by 
Holton after he arrived at Maris’s house were admissible in 
evidence as being part of the resgestœ ; and 3rd. That such 
state riients or some of them were admissible in evidence 
as dying declarations.

The question proposed to be put in the cross-examina-
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Judgment, tion of Maris was not persisted in by counsel ; it was left
was not spoken to in

n
Armour, C. J. to be spoken to in the morning ; it

the morning; and the case for the Grown was closed with
out anything more being said about it ; and the question 
whether it could have been so put has not beep reserved 
for our consideration ; it could, however, only have been 
put if relevant ; and whether it 
further discussed hereafter.

Counsel likened the case to one of rape, where the 
Crown may ask the prosecutrix whether she made any 

plaint, and if so, to whom ; and if she mentions a per- 
to whom she made complaint, may call such person to 

the fact that she made such complaint ; and there- 
the counsel for ,the prisoner is entitled to ask the

8(

oi
b<

th
was relevant will be

Pa

JST\
up
inson

prove 
upon
prosecutrix and the person to whom she complained, upon 
cross-examination, the particulars* of the complaint that 
she made ; and he urged that the deceased having said 
when he got to Maris’s house that he was shot, that that 
was a complaint made by him, and that counsel was there
fore entitled upon cross-examination to ask Maris what 
the deceased said were the circumstances under which he

sw
the
it

ges
of 1
cas<
sec.

rJcame to be shot.
But the case is not to be likened to the case of rape, 

where the prosecutrix is examined as a witness ; for there 
the evidence that she complained—that she presently dis
covered the offence—is given for the purpose of giving 
greater probability to the truth of her story and 
firmatory of her evidence ; but where the prosecutrix is not 
examined as a witness, the evidence that she made com
plaint is not admissible as confirmatory evidence ; for there 
is no evidence of the prosecutrix to confirm ; and is not 
otherwise admissible except it be a part of the res gestæ. 
And accordingly in Regina v. Guttridge, 9 C. & P. 471, 
the prisoners being indicted for rape, and the person upon 
whom the offence had been committed not being present 
at the trial, it was proposed by the prosecution to ask a 
witness for the Crown whether the person upon whom the 
offence had been committed did not complain to her the
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eft next day, but, objection being made by thyirisoner’s conn- •'«dgmeat 
set that such evidence was only admissible as confirmatory Arm^Tc j 
of the evidence of the person upon whom the offence haï 
beep commuted, and as she had not been examined 
witness, there

in
th-
ion

as azed

part of the res gestœ, but merely confirmatory evidence."
In Regina v.Megson, 9 C. & P. 420, and Regina v. 

Nwhofos, 2 G & K. 246, in the former of which the person 
upon whom the offence had been committed was dead, and 
m the latter the person upon whom the offence had been 
committed was a child of six years old, who could not be 
sworn as a witness for want of religious belief, evidence of 
tiie fact of a complaint having been made was given, but 
it was so given without any objection being made to it.

ndeed, the complaint constitutes no part of the res 
gestœ, it is only a fact corroborative of the testimony ' 
of the complainant ; and, where she is not a witness in the 
case, it is wholly inadmissible ” : Greenleaf, 14th ed. vol. 3 
see. 213. See also The People v. McOee, 1 Denio 19 

The principle upon which the fact of a complaint having 
been made ,s admissible in rape where the prosecutrix has 
been examined as a witness as confirmatory of her evidence 
is founded upon ancient practice, and upon the peculiar 
nature of the offence, and ought properly to be confined to 
rape and its allied offences.

It is stated, however, in most English text books that 
the principle is applicable to other cases besides rape and 
its allied offences. " Where a person has been in any way 
outraged, the fact that this person made a complaint is 
good evidence, both relevant and admissible ” : Roscoe 
10th ed. 28.

The only authorities cited for this application of this 
principle are Rex v. Wink, 6 0. & P. 397, and Rex y. 
Ridsdale, York Spring Assizes, 1837, Starkie on Evidence,
469. In the former case, on an indictment for robbery, thé 
prosecutor stated that about twelve o’clock at night he 
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Judgment. was attacked and robbed by the prisoner and three other 
Ar^Tc J. persons. He also stated that at between five and six o clock 

’ on the next morning he went to a constable and complained 
to him of the robbery. He further stated that he then 
mentioned the name of a person as the name of one of the 
persons who had robbed him. “Carrington, for the proseou- 
tion.—Does your Lordship think that I ought to ask him 
what name he mentioned? Patteson, J.—No, I think you 
ourdit not ; but when you examine the constable, you may 
ask him whether, in consequence of the prosecutor men
tioning a name to him, he went in search of any person, 
and, if he did, who that person was.” In the latter case 
the same learned Judge, Patteson, on an indictment tor 
shooting at the prosecutor, held that evidence was admis
sible to shew that the prosecutor immediately after the 
injury had made communication of the fact to another, 
but that the particulars could npt be given in evidence.

It does not appear that in either of these cases objection 
was taken to proof of the fact of the complaint being 
made. The authority of these cases has been ques
tioned in the United States, and it is not clear upon what 
ground the principle applicable to rape and its allied 
offences can be held applicable to other cases “where a 
person has been in any jwaV outraged.” See Haynes v. 
Th Omimtymuealth, 28 GrattN&P, and American Law 
Review, vol. i.,X&, at p. 834, where the subject is dis
cussed by Prof. Thayer.

Admitting, however, that this principle is applicable to 
such “ other cases," it can only be applicable, as in rape and 
its allied offences, where the prosecutor has been examined 

witness ; and is not therefore applicable to this
deceased asked Maris to take him in, for he

xv
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But when ,

was shot, this , was not making a complaint within the
it making ameaning of the cases referred to, nor was 

complaint at all, but merely assigning a reason for asking 
Maris to take him in, just as if he had asked Mans to take 
him in, for he was cold, or naked, or hungry, or sick, or 
dying, and did not make relevant the question proposed to 

be asked. \
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\n Regma v. Bedingfield, 14 Cox 341, the prisoner went 
mto the room of a house where the deceased with wh 
he had relations, was, two women being in the yard In a 
minute or two the deceased came suddenly out of the 
house towards the women with her throat cut, and on 
nee ing%e of them she said something, pointing back 
ards to the house. In a few minutes she was dead. In 

the course of the opening speech on the part of the prose- 
cutmn ,t was proposed to state what she said; it was 
0 Jec e on the part of the prisoner that it was not 
admissible ; and Cockburn, C.J., said he had carefully con-

the ies geatce! but it is not so admissible, for it was 
not part Of anything done, or something said while some
thing was being done, but something said after something 
done. It was not as if, while being in the room, and whil! 
the act was being done, she had said something which
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Counsel for thir he t*?;-t - «t: »frïar
sihie Anything, ’ he said, “ uttered by the deceased at the 
T the atCt,Was beins done would be admissible, as, for 
istance, if she had been heard to say something, as - Don’t 

ry;, But here it was something stated by her aft 
was all over, whatever it Was, and after the act was 
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Judgment. This ruling was much criticized, and a letter was 

AnnourTc.J. written by Mr. Taylor, the author of the work
Evidence, to the “ Times,” finding fault with it, to which 
the Chief Justice replied in a pamphlet published by 
him in which he stated that, knowing beforehand that 

would arise at the trial, he sought the

s ta
on
cea
det
by
to 1

the question .
advice and assistance of his colleagues Mr. Justice Field 

Mr. Justice Manisty, and that having carefully
and the authorities, they came to the 

inadmis-

res
Icon-

thesidered the facts
deliberate conclusion that the evidence was

he had the authority of his learned
fun

hea 
two 
imn 
neig 
hou.1 
of 1 
dece 
Mrs

sible, and that .
brothers for saying that they adhered t-o the opinion they 
then came to. He also stated that “ if the prisoner having 
been found guilty ” (the eyidence having been admitted)
“ the Court of' Appeal on the question being submitted to 
them had held the evidence inadmissible, as I am firmly 
persuaded they would have done, and I do not speak 
unadvisedly, they would have done," &c. This decision 
thus appears to have had the support of Field and Manisty, 
JJ., and probably of the Court of Appeal.

In this pamphlet the Chief Justice formulated the follow
ing answer to the question: What is the meaning of the 
term res geste, as applied to a criminal case ? “ Whatever 
act or series of acts constitute or in point of time immedr 
ately accompany and terminate in the principal act charged 
as an offence against the accused from its inception to its 
consummation or final completion, or its prevention or 
abandomnentywkether on the part of the agent or wrong- 
doer in order to its performance, or on thdib ot the patient 
or party wronged in order to its prevention, and whatever 
may be said by either of the parties during the continuance 
of the transaction with reference to it, including herein 
what may be said by the suffering party, though m the 
absence of the accused, during the continuance of the action 
of the latter, actual or constructive, as, e.g., in the case of 
flight or applications for assistance, form part of the pnn- 
cipal transaction, and may be given in evidence as part of 
the res gestae or particulars of it ; while, on the other han
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In v. Goddard, 15 Cox 7:-On a Saturday ni .ht
the deceased was at home; the prisoner, her husband 
seen to come home about eleven, p.m., and almost immedi
ately the next door neighbours heard a noise as of the 
furmture be.ng knocked about; then two steps were heard 
to r.", up.8ta,rs the noise being as of light footsteps going 
first followed by heavier ones. A woman's scream wa! 
heard proceeding from the upper part of the house- then 
two persons were heard to run quickly down again, followed 
immediately fey a series of piercing screams® One of the 
neighbours, Mrs, Shannan, came out into the yard of her

of “blond 1 ? tred Standing ™ the .yard in a pool 
of blood; and took her into her house, fetching, at the
deceaseds request, another neighbour, Mrs. Worrall. When 
Mrs. Worrall arrived, which was some ten minutes after 
the scieams had been heard, the deceased was standing at 
Mrs. Shaman s door. Two witnesses testified that she 
then looked pale and was in a fainting condition, and had 
the appearance of dying, and she then made a statement 

to the cause of her injuries, which the prosecution pro
pped to put in as part of the m gestm, but it was objected 
to and disallowed by the learned Judge, Hawkins.

These cases are the latest expositions of the law in Eng- 
land upon the subject, and I think that h

rk-zr.s:r:”“
ceased through the completion of the principal act, and 
after all pursuit or danger had ceased.

It was argued that the rule laid down fey the Chief

t

allow- 
if the 
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Judgment. Jttstice in Bedingfield's Case, and afterwards formulated
Armour~"b.J in his pamphlet, required statements admissible assart of

and that we

ith
tii

the res gestœ to be too contemporaneous ; 
ought to follow cases in the American Courts, where the 
rule is held not to be so limited ; but the decisions of the 
American Courts are the decisions of the Supreme Court 
of each State, and are by no means uniform ; some holding 
the rule quite as strictly as the ChieMustice did, and 

* others not so strictly. I refer to State v. Carlton, 48 Vt. 
636 ; State v. Pstoup, 39 J*. An. Eep. 219 ; State v. 
Molisse, 38 La. An. Rep. $81 ; Mayes v. State, Sup. Ct. 
Miss., Feb. 7th,/1887, referred to in note by reporter in 
68 Am. Rep 184; Jones v. State, 71 Ind. 66 ; State- v. 
Pomeroy, 25 Kansas 349; The People v. Ah Lee, 60 Cal. 
85; Louisville N. A. È. W. Co. v. Buck, 19 N. E. Rep. 
453; Commonwealth v. Densmore, 12 Allen 535; 21 
Albany L. J. 484 and 504 ; 22 Albany L. J. 4 ; and Lund 
v. Tynysborough, 9 Cush. 3<j, in addition to the cases cited

the argument. -
_ ... the third contention, the evidence shewed that 

after deceased arrived at Maris's house, Dr. O’Keefe 
set for and arrived about 10.30 p. m„ apd found him in a 
weak condition, suflering apparently from a great deal of 
shock; that he examined him and prescribed an opiate for 

directions that he should be kept quiet ;

ta
W)
do
so
it
a ‘
thi
de
C.
Mt

on
As to was

1!

him, and gave
that he then drove away to get some instruments, m case 
an operation would be justified, and came back about 11.30 
p m or 12 midnight, bringing Dr. Ellis with him ; that 
nothing passed between Dr. O’Keefe and the deceased 
the first occasion as to his state, or condition, or prospects 
of recovery ; that the deceased made no statement to him 
shewing apprehension of death or belisf'that he would 
recover.; that he did not mention it at all ; that there 
was nothing from which he could form an opinion 
professionally as to whether he apprehended -death or 
not; that he (Dr. O’Keefe) did not know himself; 
during the interval between Dr. O’Keefe’s.first and seconij 
Visits, one McGregor, a magistrate, took the deceased’s

on

I
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■
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deposition, «-y™»».™»»! will was drawn for him; Judgment, 
-that nothing was said by the eceased before or atthoAr~0.j 

img of his making the deposition to shew what his expec- 
tations were as to his recovery] or as to his death, and it 
was not until after he had made the deposition that "the 
doctors told him that ho Could not live, and after he w 
so told he made no statement. Under the circumsta 

m impossible for us to say that the deceased was udder 
settled hopeless expectation of death," when he 

the deposition, and it

ftEOINA V. M'MAHON.
619

568

ade
, , . , therefore not admissible ih evi-
dence as a dymg declaration: Regina v. Jenkins, L. R 1
ViK- 187 ; v- Gl™ry, 2 F. & F. 850 ; Regina v
Morgan 14 Cox 337 ; Regin* v. Osman, 15 Cox 1; Regina 
v. Smith, 16 Cox 170, and Regina v. Oloster, 16 Cox 471. 

The conviction must be affirmed.
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Cameron v. Cusack. tl
tl
A

A person knowing that» e.aim.Wa.tobe made
tf a young woman for ,hehi hi,TÆTwho was aware of all the
issued therefor arranged wift h th , taseifJ150 e
facts, to sell out to him ta, estate reee^.8 ^ inte„timl being 
to be applied claim for .eduction as a liability. The action

Hd'l, that the father ° crplfitor within the meaning of the
rtâtuteP.ranî"avin™S=ome a judgment creditor the sale having been 
mwle with intent ,togdefeat liis claim must be set aside.

ft
til
atnot to
ac

ca?
29

all
This was an interpleader issue tried before Rose, J., 

without a jury, at St. Thomas, at the Autumn Assizes of 

1889.

Statement.

dis
th

theGlenn, for the plaintiff.
Colin Mundougall, Q. 0., for the/ defendant. 1

learned Judge reserved his decision, and written 
rmitted to be put in. Subsequently he 

in which the facts

The
arguments were pe 
delivered the following judgment,

I
Wii

I
appear : crée

the
November 16,18&9. Rose, J.;

The proper finding bf fact Seems to me to be that the 
plaintiff’s brother, A. M. Cameron, knowing that a claim 
was to be made upon him-arising out of the reduction of 

' Annie Cusack, who appears upon this record as defendant, 
having obtained an assignment from her father William 
Cusack-determined to dispose of his estate, reserve a 
least $150 for himself, and apply the balance in pay mi 
St,aims of creditors other than William Cusack, and

the
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A
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The sale to the plaintiff was made on the 22nd August 
he writ was issued on the 28th of the same month and

August amerou left the countryalso in

full ^ Pl™tiff W“ fully aware of aU the facts, and with 
1 knowledge made the purchase knowing that he was 

thus becoming possessed of all the assets liable to execution 
and promising to - pay all liabilities,” but intending not to 
acknowledge this claim or to treat it as a liability 8 

There is a clear distinction on the facts between this 
case and that of Ex p. Mercer, In re Wise, 17 Q B D 
200, where the settlement was made without reference to 
a claim for damages for breach of promise of marriage 
all the Judges being of the opinion that the settlor had 
not such claim in his mind when he made the settlement.

Here not only was it in mind, but it induced the sale and 
disposition of the, property, and there was no reason for 
thus disposing Of the property, if it was intended to 

the claim.

ment Judgment. 

Rose, J.

pay

I find, therefore, that the transaction here sought to be 
impeached, was entered into with the intent to defeat the 
claim tor which William Cusack 

But it ered judgment.
w.„. r,WaS Urged that this claim did ndt constitute 
William Cusack (the girl's father) a creditor.

It is clear that he became

recov

a creditor, and a judgment 
creditor, and that a cause of action existed at the time of 
the transfer ; and the transfer having taken place with 
the intention to defeat the claim, the mischief existed 
which the statute was meant to prevent.

As it seems to 
29 Beav. 417, governs this 

In that

\

the principle of Barling v. 'Bishopp, 
' " case.

Sir Jo,m Romilly, M. R„ refused t à give 
eHect to the argument, that the actions, trespass, were 
only to try a right ; and held that the effect of the deed 
being " to defeat persons who might become his creditors ” 
it came within the I3th Eliz. ch. 5.

65—VOL. xvm. O.R.
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This case was, I understand, lately followed by theJudgment. ___

learned Chancellor of this Province in McCullough v. 
Field, unreported, where the cause 
tion.

h
of action was defama-

ai
I observe in the written argument that accompanies the 

papers, the objection that the exemplification of judg
ment is not evidence against the plaintiff.

This objection was not taken before me, and is appar
ently merely formal. Annie Cusack was, as I remember 
it, present in Court, and if the objection had then been 
raised, could easily have been overcome.

The case was treated before me as if the cause of action in 
the'original suit had been shewn ; and I think it is too late to 
take the objection now; but in order that no question 
may hereafter arise, I will permit the evidence to be given, 
and will suspend the formal giving of judgment until this 

The defendant’s counsel may apply to me for

ai
g’
III
th
w

30
th

th'

anis done.
appointment, and on its return, I will hear the evidence in. v 
Toronto, the costs to be in the cause. If the plaintiff does 
not desire to press this objection, he may notify the defen- 
ant’s solicitor, when, upon notification being sent to. the 
registrar of this Division, I will direct judgment to he 
entered ; or, if the defendant desire, I will give judgment on 
my present expression of opinion.

I have examined the cases referred to by Mr. Glenn, but 
am of the opinion that the cases in bankruptcy and insol- 
vency do not apply.

In Ex parte Mercer, Barling v, Bishopp, is referred to, 
and no Judge says that it is bad law. The point considered 
was, whether the intent to defraud must be inferred 
against the belief of the Judge finding the fact, merely 
because the result proved that the impeached transaction 
did in fact prevent the claim being realized.

As put by Lord Esher, M. R„ at p. 299, the question 
whether “ If the natural or necessary effect of what the 
settlor did was to defeat or delay his creditors, the Court 
must find that he actually had that intent and it was 
held that the Court was not so bound.
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how the judgment"in't™? cLeh^Zïfi *tate* 1,U1'sment 

ment in Ex parte Mercer but ™ lmbfied by the jndg- 
affected in so faf as it brought the^l “°thl“8 fs to its being 
and although Cave J atn 2Q4 ° Wlt^in tlle statute ;
guage which would seem in the pWntTff'T °f “T ^ 
not object to the decision and hhnh d°eS
think, be confined to the facts hef Rations “ust, I

the affirmative. ’ ^ answered in

Rose, j.
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Regina v. Freeman.

Section 2 of R. S. C. ch. 159, d«
%£SSSZSZX*. Hy lot., ticket,, or any mode of chance

The^mn^plainant went *o |he jjeaa1yaju^s1iace8 on two sh'eWes^herewere

been told by defendant that 1 P or 520 in money, he paid $1
in cans of tea a gold watch, a dial““J”.”?’ an article of email vaine, 
and received a can of tea, « hid , 50 celltB] alld received
he handed the can back, paid ivicle of 81liall value. He handed 
another can, which also contained Mcured another can, whichthie call back alao, paid another 50 centa and» to pay my
alao contained an article o^ small 1 . can and the article in it

, and weiit away, taking t ie wu^ ^ magistrate,
with him. On a complaint laid by „ unlawfully did sell certain 
the defendant was """"^' '‘^‘nting "f a gold watch, a diamond

against the form of the

statute,” &c.

Held, also, that "The Summary Convictions Act applied 
defect in the form of the eouvicti

I

more money

within the terms of said sec. 2, so as to 6
tto cure any

h
rder nisi was obtainedIn Michaelmas Sittings, 1889, 

behalf of Roswell Freeman to quash a conviction made 
by the police magistrate of the city of Toronto.

The defendant on the information of David Archibald, 

convicted, under sec. 2 ot K. b. V. cn.

Statement. P
on

staff-inspector, )

of disposing of a gold watch, a diamond ring, 
mode of chance, against the 

made and provided and

P
on

si
is
ti
a<means

twenty dollais in money, by a 
form of the statute in such case

11
uj

imnosed a fine of $20 and costs. .. -
The evidence given on the trial before the police nrngis

di
di

trate was as follows :

“ Robert Vaucjhaii.—I know the 
King street west, in the city of Toronto

h(
Traders Tea Company’s place, No. 5, 

The defendant is the manager
W;
te;

:

f *r*
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°f *he flrm-which =™i=ts of himself d t

defendant is paid a commission 
«at in the profits of the bus

r others. The Statement, 
on the sales of the tea, and has an inter-

ap=u„“rtr: r̂ ™n’ ,which - «*— »»■> «**l » uw. za pound of tea and a pair of earrings. I then refused to make any further 
dea and was handed the last can of tea containing the earrings.Xh 

time I was told, or my attention was called to the fact, of there being the 
goM watch or the diamond ring, or the $20 in one of the set of cans from

watted „7,„8ceh mg.tb0SeiI W“ *** 1 P** •* ‘he eanH wanted on each occasion. I was afterwards referred to Freeman by
Fisher. Freeman explained his system, as lie did afterwards in a case 
against Fisher. * * He sells a can of tea at $1.00. The purehast
: ca?sei1 it,b“°k toh™forfltty c="‘i. % paying »=
additional 8fty cents, can buy a new can and open it, and repeat it -
SomeZ 7'l /a6 °‘h0r artMea in tha ™ «» back into the tea. 
bârflr«t f TÎ 8“d’ P"tieB buy Panhages for $1.00 and sell it 
cent Th T,a’ “î fVe thc Sh°P Witlwut anything except the fifty
buy tha. I . 7 “ed Mdcr 0ath' th= aalesman states if
buy that lot you will get a gold watch, a diamond
also admitted that these articles were in L_. 
party selected a can in which either of these 
would get the articles. He also stated 
value of about $25, and got in

>g

>g

$1

5
ed
ch
iiy
it

ild
he

to

ny

rmg, or $20 bill. He 
some of the cans, and that if a 

articles happened to be, he 
that one man bought cans to the 

of them a lady’s gold watch.”

ed
de

Id,
In the same sittings, Loimt, Q. C., and Bigelow, sup- 

ported the order. The conviction is under R. S. C. ch. 159, 
see. 2. There is no infringement of the statute. The Act 
stnkes at lotteries by chance. The definition of a lottery 
IS given in Webster’s Dictionary, tit. Lottery, "a distribu
tion of prizes by lot or chance.” This is the definition 
adopted in Taylor v. Smetten, 11 Q. B. D. 207; Hunt v 
Williams, 52 J. P. Cas. 821. The 42 Geo. III. ch. 119 
under which English decisions are based, is essentially 
different from our Act. The defendants wished to intro
duce their celebrated brand of tea. The system adopted 
here was a selling of tea and buying it back again. This 

not the selling a chance, but a certainty—namely, the 
tea; and unless it is shewn to the contrary, it must be

on

the
ng>
the

?is-

ager
was
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assumed on the evidence that the tea was worth the money- 
paid for it. There is no disposal of any property by 
of a chance. There was a sale of the tea, and the gold 
watches, &c., were merely prizes offered as advertisements 
or inducements for the sale of the tea. They also referred to 
Regina v. Dodds, 4 O. R. 390 ; Regina v. Jamieson, 7 O. R. 
149.

Argument.
means

The canon of con-G. W. Badgeroiv and Curry, contra, 
straction is laid down in Reed v. Ingham, 3 B. & B. 889 ; 
Morris v. Blachnan, 2 H. & C. 912 ; Bishop on Statutory 
Crimes, 2nd ed„ secs. 952, 956 ; Regina v. Hams, 10 Cox 
C. C. 352 ; Follett v. Thomas, L. R. 6 Q. B. 514,521. There 
was not ’a bond fide sale of the tea, but a “chance” t0/ 
obtain a watch, or ring, or $20 in money. The sale of thè . 
tea, was merely a “ device ” to sell. Instead of Taylor v. 
Smetten, 11 Q. B. D. 207, assisting the defendant it was in . 

e^the Crown’s favour, as what was done was clearly a distri
bution of prizes 1oy lot or chance. See also Bell v. State, 5 
SnÜsd, Kentucky, 507.

December 12,1889. Rose, J.

It was made clear upon the argument that the transac- 
not a sale of teas, but the sale of ation in question was 

chance to obtain a gold watch, a diamond ring, or $20 in
money.

The complainant paid $1 and received a can of tea. I he 
prize in the can not being of sufficient value, he handed 
back the can of tea and paid an additional fifty cents and

The prize in the

f

received and opened a second can. 
second can being also of little value, he handed back both 
can of tea and prize, and paid another fifty cents, and 
received and opened a third can, but the prize being still 
almost worthless, he refused to pay any more money, and

of tea and prize in hiswent away, having. the third can
possession.

It is thus manifest that he purchased one can of tea and 
three chances of obtaining a valuable prize for $2. The
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vcnd°r on the occasion of each purchase, called the
he helA v r rthe faCt *hat in the >0» of cans on 

the shelf from wh,ch he was selecting, there was a prize
of e,ther a gold watch, a diamond ring, or $20 in money.

It seems idle to discuss the question. Can any one 
reasonably ask a finding of fact to the effect that the

of the three prizes named ?
If so, then the evidence brings the case clearly within

„ 't f W Ch pr0hibita *4 sak of “any lot, card, or ticket, or other means or device for * » selling or
otherwise disposing of any property, real or personal, by 
lots, tickets, or any mode of chance whatsoever.”

The watch, for instance, was, personal property to be 
sold or disposed of by tha^hance of selection of one out 
Of a given number of cans of tea, and this chance lot or 
device was sold to the complainant. \

The form of the conviction was criticized. It was ob
jected that it stated the offence to be the selling of tea 

being the means for disposing of a gold watch,” Sue.
I do not think that it is useful' to discuss this objection 

for by section 87 of the Summary Convictions Act, eh. 17si 
K b. C„ No conviction » * shall, on being removed 
by certiorari be held invalid for any irregularity infor
ma ity or insufficiency therein, provided that the Court or 
Judge, before which or whom the question is. raised is, 
upon perusal of the depositions, satisfied that an offence of 
the nature described in the conviction *

527
ey

Com- Judgment. 

Rose, J.
ms
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3n-
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3 in ,
tri-
e,S
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Oin

The
ided
and

f
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both 
and 
still 

. and 
a his

... , * has been
committed, over which such justice has jurisdiction, and 
that the punishment imposed is not in excess of that 
which might have been lawfully imposed for the said 
offence.” The Summary Convictions Act is made appli
cable by section 3, even if section 87 be not otherwise 
applicable.

I am satisfied that the sale of the tea

I
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The |i

was a means or
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device for selling the watch or ring or $20 in money ; and 
so that there has been committed an offence of the nature 
described in the conviction.

Regina v. Laut was referred to. This was a 
on a case reserved by myself, for the opinion of the Judges 
of the Queen’s Bench Division upon this statute, from 
the Court of Oyer and Terminer for York, held on the 
2nd of February, 1886. I do not find it of any assistance, 
for the case states there was no evidence of any sale or 
other carrying out of the proposed scheme.

laylor v. Smetten, 11 Q. B. D. 207, so far as applicable, 
(the statutes not being the same,) is not in the defendant’s 
favour, and Regina v. Dodds, 4 O. R. 390, and Regina V 
Jamieson, 7 O. R; 149, are clearly distinguishable.

I think the motion must be dismissed with costs.

Galt, C. J„ and MacMahon, J., concurred.

THE ONTARIO REPORTS, 1889.528

Judgment. 

Rose, J.

decision
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[COMMON PLEAS DIVISION. J

Maxwell v. Soakfe.
Xon

;es
Creditor.*' Relief Act—Ent

he
ce,

4 of the Creditors’
or

île,
it’s

This was an action tried before Armour, C. J., without 
a JUfy> at Brantford at the Autumn Assizes of 1889.

The action was brought to recover the sum of $311 
levied by the sheriff under a writ of fieri facias issued by 
the plaintiff against the goods of one Bailey.

The plaintiff, on the 9th day of November, 1887, de
livered to the defendant to be executed a writ of fieri 
facias at his suit against the goods of one Bailey • and on 
the 11th day of November, 1887, the defendant made’his 
warrant for the execution of the said writ to one Hewson 
his feiliff A sale of the goods of Bailey under (amonà 
other processes) this writ took place on the 14th day of 
November, 1887, which sale was for cash, and under it 
money was realized in respect of the said writ to the amount 
of $311. This money was not all paid to the bailiff until . 
the 24th day of November, 1887, when the last $26 of it 
was paid.

On the 26th day of November, 1887, the bailiff 
handed to the defendant at Brantford his cheque on the 
Bank of British North America at Paris, marked by the 
said bank as good, and made payable at Brantford at par, 
which cheque the defendant deposited to'his own credit in 
the Bank of Commerce at Brantford, on the same day, and 
on the 29th day of November, 1887, made the entry of the 
money levied under the said writ required by the Creditors’ 
Relief Act.

i v
•Statement.

»

i
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• On the 2nd day of December, 1887, a'writ/f fieri 
facias at the suit of one Metcalfe, against the goods ot 
the said Bailey, was delivered to the defendant to e 
executed; and, on the 27th 'day of December, 1887, two 
certificates under the said Act of claims against the said 
Bailey, at the suits respectively of one Culp and one 

Schaffer, were delivered to the defendant.
This action was commenced on the loth day of Decem

ber, 1888, and on the 29th day of December, 1888, the 
defendant notified the plaintiff’s solicitor that he intended 
to distribute the money in his hands on the tad ay o 
January, 1889, and a statement was made out by him 
shewing a distribution of the money, in respect of the 
claims of the plaintiff, Metcalfe, Culp, tad Schaffer.

Statement.

John Grcrar, (of Hamilton),-for the plaintiff. 
Hcyd, (of Brantford), for the defendant.

Armour, C. J.September 21,1889.

I am unable to find upon the evidence that the bailiff 
Hewson was a special bailiff, in such wise that the sheriff 
was relieved from responsibility in respect of his acts ; and, 
even if I took the view of the evidence most favourable to 
the sheriff, I do not think that upon such view I could so 
hold as a matter of law : Alderson v. Davenport, 13 M. &

W. 42.
I am of opinion that Hewson 

that the levy by Hewson under the warrant of the sheriff, 
and the acts and receipts of Hewson thereunder, must be 
deemed to be the levy and the acts and receipts of the

^Prm,1 facie a sheriffs sale is to be considered to bo for 

ready money and immediate delivery : Aldred v. Constable, 
6 Q B 370; and there was no evidence to shew that the 
sale ot the goods of the execution debtor was other than it 

sale for ready money and immediate

the sheriff’s bailiff, andw 0

professed to be, a 
delivery.
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The sale of the goods changed the property in the goods Judgment.

when the execution debtor lost his property in the goods 
which became vested in those by whom they were bought, 
aid the sheriff thereupon became responsible to the execu- 
tion credrtor for their price Swain v. Morland, I Brod.

It must be

eri
of
be

aid

em-
,, . considered, therefore, that when the sale of
the goods of the execution debtor was had on the 14th day 
of November, 1887, the sheriff had thereby then levied the 
money under the execution to the extent of the price for 
which the goods were sold, and it became his duty there
upon “ forthwith " to make the entry prescribed by R. S. 0. 
ch. 65, sec. 4.

the
ded
y of 
him
the

The word “ forthwith ” has sometimes 
construction, and sometimes a strict one, according to the 
circumstances under which it has been used.

An act has sometimes been held to have been done 
“forthwith” when done within a reasonable time, and an 
act has sometimes been held to have been done “forthwith” 

■ only when done with the least possible delay.
Having regard to the circumstances under which the 

word," forthwith ” is used in

received a free

ailiff 
leriff 
and, 

Die to 
ild so 
M.&

this statute, and to the pur- 
poses and provisions of the statute, and to the abuses which 
a different construction would open the door to, I think it 
should receive a strict construction, and that the entry 
required by the statute to be made by the sheriff should be 
made, as it undoubtedly can be made, and in this case could 
have been made, without any delay : Ex parte Lamb 19 
Ch. D. 169.

f, and 
leriff, 
ist be 
>f the

I think, however, that giving the word “forthwith” used 
in the statute, a free construction, and holding it to be 
equivalent to “ within a reasonable time,” the sheriff failed 
to perform his duty, and did not, within a reasonable time 
after he levied the money, make the entry prescribed by 
the statute, and had he done so the money^evied would 
have been distributable between the plaintiff’s and 

v Metcalfe’s claims only.

be for 
tidbit, 
at the 
han it 
ediate
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Judgment. The plaintiff is therefore entitled,in my opinion,to recover 
Armôër_C. j. frorp) the sheriff the amount of the money levied to which 

he would have been entitled upon a distribution of the 
money levied in respect of his and Metcal#s claims only.

The proceedings taken by the sheriff for distribution ■ 
after this action was commenced, taken as and when they 
were, could afford no defence to this action.

The amount to which the plaintiff would have been 
entitled, upon a distribution made between his claim and 
that of Metcalfe, would have been $154.91, and upon this 
sum the sheriff ought to pay interest from the time when 
he ought to have distributed it, up to the $ime he paid the 

of $102.14 into Court, and on the balance to the

THE ONTARIO REPORTS, 1889.532

.

sum
present, time. *

I therefore direct judgment to be entered for the plaintiff 
against the defendant for the sum of «06.42 damages ; and 
as this case was clearly within, the jurisdiction of the 
County Court, I allow only' Count\ Court costs ; but as the 
plaintiff had reason to bélieve, wheiihe brought this action, 
that his claim was beyond the jurih^iÿjon of, the County 
Court I allow no set-off of costs to t fendant.
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ver
[COMMON PLEAS DIVISION.)ich

the
Brown v. McLean. fiy.
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mistake, he having Ine so under m ulTl Tn the «roun.l of
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This was an action tried before Street, J„ without a jury 
V at the Ber,m Assizes, on the 21st of October, 1889. Statement.

TK. Cussels, Q.C., and Milligan, for the plaintiff. 
Gamut, Q.G., for the defendant.

The facts appear in the judgment.

November 9,1889. Street, J.:—

The defendant was à judgment creditor, and had a fi. fa. 
ands in the sheriff’s hands. The judgment debtor was 
the owner of tl)e equity of redemption of the lands in 
question, subject to two mortgages outstanding in different 
hands. The plaintiff agreed to advance him money to pay 
off the existing mortgages, and took froip him and regia- 
tered, after the defendant's writ had been" placed in the 
Sheriff ’s hands, a mortgage for the amount of his advance.
He then advanced the money which was applied in pay
ment of the prior mortgages, and these were then 
discharged at his request,, by the respective mortgagees, in T 
the statutory fyrm.

'
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At the time these two mortgages were paid off and dis

charged the plaintiff was entirely ignorant of the existence 
of the defendant's execution, the solicitors employed by him 
having neglected to search in the sheriff’s office.

The defendant then directed the sheriff to advertise for 
execution the lands in question, and the 
this action to have it declared that the

Judgment. 

Street, J.
The

upon i 
ch. 1] 
when 
mortg 
or an) 
or the 
"If t 

lishes 
has cn 
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opérât- 
gagee 
effect 
vest th 
debtor, 
of the 
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I sh 
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.X' \ * «‘ggest 
Spohn, 
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If tl: 
plaintif 
statutoi 
hrances 
other el 
rights e 
off the 
equity < 
sheriffs 
mortgaj 
tion of

sale under his
plaintiff brings ...
defendant’s rights against these lands as execution creditor/ 
are subject to the right of the plaintiff to be repaid the 
amounts which he has paid upon the two mortgages which /
have been discharged. - ,

The defendant in his statement of defence insists that 
he is entitled to sell the land cleat of any mortgages wliat- 

inasmuch as the mortgage to the plaintiff is subse- 
the defendant’s Execution, and the mortgages

y

ever, 
quent to
which were prior to it have bçen discharged.

The case of Fisher v. Spohn^L C. L. T. 446, decided by 
Patterson, J. A., in'October, 1883, was strongly relied on by 
the plaintiff, and has some features in common with the 
present case. Smith was a judgment debtor and owner ot 
an equity of redemption subject to a mortgage he,had given 
to the plaintiff Fisher. Whilst a writ of fi. fa. laiids against 
him was in the sheriff’s hands Smith sold and conveyed
the property to House. House,'part payment for the-
land, gave the plaintiff a mortgage Jtod the plaintiff in 
ignorance of the existence of the fi. fa. accepted it in full of 
the former mortgage from House, which he thereupon dis
charged in the statutory form. The lands were sold under 
the fi. fa., and the judgment creditor purchased them with 
knowledge of the facts for a trifling sum, and claimed to 
hold them clear of any mortgage. It was held that because 
the lands subject to the plaintiff’s mortgage were vested m 
House at the time that mortgage

If'1' r «*

J ,
ili'■■■'!

IB
i.

i
;

discharged, the dis- 
to House, and not to 

not enlarged

was
charged operated as a reconveyance 

' the judgment debtor whose interest was
because he retained no interest. A declaration was there
fore made that the property passed to the purchaser at the 
sheriff’s sale charged with the amount which, immediately

‘

J

,
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before the conveyance f 
the mortgage from Smith to 
interest thereon.

The decision is based upon the construction placed 
upon the section of the Registry Act, now sec. 69, R S. 0., 
ch 114, which provides that a certificate of discharge 
when registered, shall operate as a conveyance to the 
moitgagor, his heirs, executors, administrators, or assigns
or ZJT! Uy:b)" throuSh. or underhim 
or them, of the original estate of the mortgagor }

If that decision correctly lays down the'law, if estab
lishes that where the owner of the equity of lidemption 
has created a new mortgage, and then procures!discharge 
of the original mortgage : the effect of thaÆ,charge is to 
operate as a conveyance to him, and nottéthe new mort- 
gagee of the estate vested in the origffdl mortgagee ; the 
effec of the discharges in the psfenTca.se was, then, to 
vest the estate of the original moLsLr in the judgment 
debtor, and notin the plaintiff, an2 s|„ enlarge the estate 
o the judgment debtor. So th/t, it appears to me, the 
plaintiff is not helped by that cLcisbfn.

I'should prefer in any event «-give to the statutory 
* ,l,licha,'ge » '«ore innocent effect than that of which it is 

suggested as being capable by the judgment in Fisher v 
bpohn, and to treat it merely as replacing the mortgage's 
estate in the person best entitled to it, without allowing it 
to affect the real rights of any person.

If there be no question of mistake here, entitling the 
plaintiff to relief, I can see no ground for holding that the 
statutory discharge following the payment of the encum
brances, prior to the defendant's execution, could have any 
other effect than to give the judgment creditor the'same 
rights exactly, as if the judgment debtor had himself paid 
off the mortgages. If an execution debtor assigns’ an 
equity of redemption whilst execution against him is in the 
sheriff’s hands, and the assignee reduces or discharges the 
mortgage, it appears to me that, upon the proper construc
tion of the statute, the improvement in the

BROWN M’LEAN. 
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Smith to House, was due upon Judgment, 
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Judgment. 

Street, J.

•o ,Z
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to the benefit of the execution
quality of the estate enures

the ground of mistake to be subrogated to the r#ts o 
the original mortgagees to the extent rf 
priority over the defendant for the amount he pkd to 
discharge their mortgages. It is clear beyond question th t 
he would not have discharged these mortgages 
been aware of the existence of the defendants fi. fà. < /
would either have refused to make the advance a'togethe 
or he would have had the mortgages assigned to himself

.... -, 5- .■
any way prejudiced by what has happenedymd that no 
injustice will be done by replacing him m his forme, 

position.
Watso^ v. Dowser, 

defendant as a case on 
one Camp had the legal estate, and
to Dowser, who had paid part of the purchase «
Dowser made two mortgages upon the property, and the. 
ml a mortgage to a loan company. The company were 
aware of the existence of the prior mortgages, but took 
the promise of oL Jones, a solicitor to procure discharges 

of them. Relying on this promise, they paid Camp the
balance of the purchase money, whereupon lie convey ed

Jones failed to procure discharges ot the 
pally sought to be

relied on, by the 
There

28 Gr. 478, was 
all fours with the present.

had contracted to sell

to Dowser.
declared'priol^to the other t*o mortgages to the extent of 

the vendor's lien of Camp, which they had sa .shed. I 
was held, however, that they were not so entitled. I 
that case, however, jt appears that, relying on twpmmv^ 
of Jones to have the "prior mortgages discharged, they had 
paid off Camp's claim without taking an aosign.nen of it 
so that it is difficult to see how a case of mistake can

com

maidn Umcase referred to in Watson®. Dowser of 

Loan and Investment Co. v. O’Sulhvan, 8 P. R 104
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there appears to have been no stipulation or intention 
the part ot the person making the third advance that lie 
shou'd have,any priority over the second mortgagee 
although Ins advance was applied in part payment of the 
first mortgage.

It is further argued by the defendant that there 
was gross negligence here on the pa.t of the plaintiff and 
his solicitors m failing to search in the sheriff's office fo 
executions against the mortgagor, and there is no doub 
that tins ,s true ; but it is not every ease even of such 
negligence as existed here that the Court will treat as 
disentitling the persons guilty of it to relief 
of mistake.

on
011 Judgnitiiit.

Street, J.ion
of

i a
to

hat
he

ier,
self

the groundin
it is said that each instance of negligence must deffend 

to a great extent upon its own circumstances, and when 
injury has been caused to the party against whom relief 

is sought the Courts have leaned in the direction of giving 
it, notwithstanding very clearly established negligence 
“ the part of the person coming fur relief Sue the cases 

referred to under 
donee.

The

no
mer

the
îere
sell
ney.
;hen
vere
xiok
rges

&5G of Pomeroy’s Equity Jurispru-sec.

cases in which the Court has most strongly insisted 
upon negligence as heirfg a bar in eases wh’L relief is 
sought on the groumj/of mistake, appear to bu coses of 
mistake in thwnaking of contracts. Négligence lias been 

leniently dealt with, where it has been vVitli regard to 
matter of fact or legal rights : Howes v. Lee, 17 Gr 459 ; 
Willmott v Barber, 15 Ch. D. 96 at p. 106 ; Smith v, Dvew, 
25 Gr. 188 ; Barnes v. Mott, 64 N. Y. 397 ; Young v. 
Morgan, 89 Ill. 199 ; Sheldon on Subrogation,
X 1 lmve not overlooked the broad terms in which the law 

this point is laid down by Lord Campbell, in Duke of 
Dduuforj v. Nedd, 12 Cl. & F. 248, at p. 285 : but that was 
a case in which a mistake was set up- 
written contract, and the language used is ioAw read as 
applying to the subject matter of the ca$e. I 

I think, therefore, that the plaintiff advanced his money 
aud discharged the prioi* mortgages under /the mistaken 
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judgment, belief that he was obtaining a first charge; »"d ia

defendant's execution, because the defendant has not been 
in any way prejudiced by the mistake.

The plaintiff is entitled, in my opinion to a 
that to the extent of the amount which he has advance 

pay off the prior mortgages, he is entitled to pnorffy 
over the defendant’s execution. The defendant has eom

' tended that he is entitled to priority over the pl«“tiff and 
having failed in his contention, I see no reason why he

“>—itfàïS S,. «

Street,

declaration

should go accordingly.
P.R1.
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1is
>y [QUEEN’S BENCH DIVISION ] 

Flatt v. Waddell. 

Townsend v. Waddell.

tie
sn

on

BSEsEEsraistBE
Action, fcrought in the „„mo ol » road company again,! the n 

plaintiffs were dismissed with costs on the Lmniml th .t P

Sîftrfthercfor

-StisSW-ssBise:SSL™p»i£2EeS5S
shares, hut no such case was upon the pleadings or at the trial. 

The Court treated this contentlouiaa not having been raised and reserved 
advised* ^ plaint‘ffa to rai^it in freah actions, as they might be

ty
wi
nd
he
mt
13

-

r In the year 1878 the fou^Xfendanta, R. R Waddell, Statement 

Kezia A. Waddell, his wife, and James N. Waddell and 
Frank R. Waddell, their two sons, with a fifth person, filed 
a declaration under eh. 152, R S. 0.1877, intending to 
incorporate themselves into a road company by the name 
of The Hamilton and Flamboro Road Company ” for the f ) Purpose of purchasing the roads and works of the Hamilton 
and Milton Road Company. The purchase was made in 
the name 
with a fif 
from the 
declared b

of thé( new company ; the four defendants 
th pjpon acted as the directors of the company 
'ime of its supposed formation until it was 
r the Court of Appeal never to have been 

incorporated, as hereinafter mentioned.
In the

.

ÿar 1885 an action was brought in the name of 
the company against the now plaintiff, Flatt, who disputed



F was
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its right to collect tolls from him, and another actio 

at the same time brought against the now 
send, who also disputed its right to collect to Is from hum 
The bringing of these actions appeared to have been 
expressly authorized by the four pendants, and the firm 

of Waddell & Waddell, composed of1 the three a tnt 
other than Kezia A. Waddell,',were the s0“ pjld- 

the action was brought, and by whom the proceed

carried on, throughout,
, in those actions, amongst other defences,

pleaded that the Hamilton and Flamboro Road Company

La ""SLÏ, 'tm m: ,.s, * a.

four defendants above named, seeking to rtcovc

plaintiff, Town-

name 
ings were

The defendants

against the
the costs incurred in the former ac ions. onc W11B

T-” t to Two‘sons, alleging them to
ÏÈÎÎJS to hav^1 issued the writs in those actions

E=ErEEi=tion of which they were members. 1 he den naa

and issued execution for their costs agamst the plamtiHs
în the former actions by 

set up that no such corporation existed. I
joined issue upon these defences, and replied that K 

A. Waddell had separate estate.

that the only 
the two 
married
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Both actions were tried on 8th May, 1889, before Statement. 
Armour, C. J., at Hamilton, without a jury, who dismissed • 
both actions with costs, upon the grounds set forth by him 
in the following judgment :— J

In Gotterell v. Jones, 1.1 C. B.Ï13, Williams, J., said :
It is clear that no action will lié for improperly putting 

the process of the law in motion in the name of a third 
person, unless it is alleged and proved to have been done 
maliciously and without reasonable or probable cause; 
but, if there be malice and want of reasonable or probable 
cause, no doubt the action will lie, provided there be also 
a legal damage.”

This statement of the law was approved of by Jthe X 
Judicial Committee of the Privy Council in Ram Coojnar \ 
Coondoo v. Chunder Canto Moolcerjee, 2 App. .Cas. (l86, 
and it is unnecessary for me to say more than that the 
decision in that case covers the whole ground upon which 
a recovery is sought in this, and shews conclusively that 
this action is not maintainable.

See also Collins v. Cave, 4 II. & N. 225, and Fivaz v. 
Nicholls, 2 C. B. 501.

This action (Townsend v. Waddell) must therefore be 
dismissed with costs, as also the action brought on the 
same grounds of Flatt>\. Waddell in the C. P. D.

At the Easter'Sittings, 1889, of the Divisional Court the 
plaintiff in each action moved to set aside the judgment 
directed by the Chief Justice, and to enter judgment for 
the plaintiffs upon the ground that the judgment directed 
was contrary to law and the evidence, and that there 
evidence of malice on the part of the defendants. i

Both motions were argued together on 4th June, 1889/ 
before Falconbridge and Street, JJ.

Osler, Q. C., and F. Fitzgerald, for the plaintiffs. The 
solicitors warrant the plaintiffs, and are liable if it is found 
that there are no plaintiffs. All the defendants authorized 
the bringing of the former actions, and are liable as a part-

was
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nership or an inchoate company 
The cases are clear that where a solicitor issues an 
authorized wriLthere is responsibility. These cases have 
usually been decided upon summary applications, but an 
action will lie wherever there is a right on summaiy appli
cation. The cases are : Robson v. Eaton, 1 1. RJ» ; Doe 
Davies v. Eyton, 3 B. & Ad. 785 ; Bayley v. BuMand, 1 
Ex 1 • Pearse v. Gale, 16 Jur. 214 ; Ruthin v. Ada me, 7 
Sim. 345 ; Fenton v. Green, L. R. 7 Eq. 267 ; Newbiggin 

■ v Armstrong, 13 Ch. D. 310 ; Nurse v. Dumford, ib. <64 ; 
In re Savage, 15 Ch. D. 557 ; Cape Breton Go. v. Penn, 
17 Ch D 198 ; Clark v. Cullen, 9 Q. B. D. 355 ; Reid v. 
Thames Navigation Go., 13 A. R. 303, 312. Upon these 
authorities, the three solicitors, at all events are liable ; 
they knew all the circumstances, they brought the 
actions, alleged a corporation, and did not prove it.

who takes out the process of the Court is 
he shews authority for doing so. The

542
for the costs incurred.

Argument. un-

'

The person
liable unless . ..
principle of the liability of the agent to shew his pro- 
curation or become personally responsible, applies, lhe 
two last cases go further, and upon them we should be en
titled to succeed against all the corporators. The defen
dants also became a de facto corporation by the course 
they took ; a/d a liability to creditors exists against the 

side facto corporation, to the extent of their 
ck subscriptions : Morawetz on Corporations, 

Malice and want of reasonable

members of 
unpaid stA
2nd ed./vol.»2, sec. 755. 
and .probable cause arc in fact shewn. Ignorance of law 
does not excuse ; and charging the defendants with know
ledge of all that the Court of Appeal has found, their con- 
duct must have been actuated by malice.

Bain, Q. C„ and F. Waddell, for the defendants. New- 
bigain v Armstrong and the other cases cited are entirely 
different from this. The Court will not order a person not 
a party to the record to pay the costs : Pechell v. Watson, 
8 M. & W. 691 ; Hayward v. Giffard, 4 M. & W. 194 ; 

Evans, 2 Q. B. 334. Re Jones, L. R. 6 Ch. 497,Rees v.

;
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lays down the rule that only where the solicitor is the real Argu 
plaintiff, is he ordered to pay costs. In this Use there was 
a client—a de facto corporation. There is no evidence 
here that the company cannot pay costs ; at any rate, the 
fact that the company has no property is no reason for 
making the solicitors pay costs. The cases of trading cor
porations are not applicable ; there could not be a road 
partnership ; it was either a corporation or nothing. The 
Knglish cases in which persons have intended to'’form a 
joint stock company and it has not gone into operation, 
are quite different from this. Members of ipphoate _ ____ 
panies are not partners : Morawetz, 2nd ed.,'sec. 748 ; Fay 
v NMe- 7 Cush-188 ; Stout v. Zulick, 7 Atlantic Reporter 
31)2 ; Mackay v. Macfarlane, 12 P. R. 149.

Osler, Q. G, in reply, referred to Broom’s Legal Maxi 
Cth ed., p. 246. *

February 7,1890. The judgment of thevCourt 
delivered by (
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The four defendants in, this action authorized the 
bringing of an action against each of the plaintiffs, in the 
name of the Hamilton arid Flamboro Road Company, 
believing that they and a fifth person

ihe
eir

were incorporated 
under that name. It was held by the late Chief Justice of 
the Queen’s Bench Division that the actions were maintain
able. and that the defendants in them could not set up the 
irregularities in the incorporation of the company, if any 
such existed. This decision was reversed by the Court of 
Appeal, it being held by them that the supposed incorpora
tion had never taken place ; that the plaintiffs’ corporation 
had never been legally formed, and that the defendants 
might set this up as a defence. See Hamilton, etc., Road 
Go. v. Townsend, 13 A. R. 534. The now plaintiffs, the 
defendants in the former actions, have placed their present
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Judgment, claim to recover the costs of those actions from the./'

StreCt"'' thmlgnmndT The filst Îround^ed '‘isC, Jlmulh 

as it has been decided that no corporation existed to bring 
the former actions, they must be taken to have been brought 
bv the individual members of the supposed corporation 
who authorized the proceedings, and that they individually 

therefore liable for the costs. It seems, however,Uo be 
clearly settled by the cases referred to in the judgment of 
Chief Justice Ai-mour, that, in the absence of malice and 
Vt of reasonable or probable cause, the persons against 
whom costs have been awarded by the judgment of the 
Court ill any action are the only persons against whom they 
can be reeover£F**he Court of Appeal, while holding 
that the alleged corporation had not been legally formed, , 
and had, in consequence, no right to succeed, dismissed the 
actions with costs, to be paid by the plaintiffs m those 
actions. The plaintiffs in those actions are described in 
the proceedings as being a corporate body, formed under a 
particular statute, and it is against the corporate body, and 
not against any association or set of individuals, that costs 
have been awarded. The award of costs against a corpora
tion, declared by the same judgment have no legal 
existence, is not necessarily a nullity ; it may perhaps have 
effect Winst assets belonging to it by reason ot a possible 
de facto existence. At all events, there is no award of 
costs against the present defendants, and as no absence of 
reasonable and probable cause and no malice on them par 
in bringing the former actions was shewn, no action will 
lie against them for the recovery of these costs.

° x d ground taken by the plaintiffs before
solicitors should

i

arc

ii
r ïih: ti! ■■■I

a

I us was
The seco

that the thrfee defendants who 
ordered to pay tiblcosts of the former actions, becaus bey 
were not justified in bringing actions on behalf of plaintiffs 
who have no existence. We have referred to the cases cited 
in support of this contention, but can not find that any o 
them carry the law to the length necessary to render the 
solicitors liable under the present circumstances, bee

:
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) XVIII.] PLATT V. WADDELL. 646z Pearse v. Cole, 16 Jur. 214; Clark v. Cullen, 9 Q. B. D. Judgment. 
353 ; Robson v. Eaton, 1 T. B. 02 ; Doe Davies v. Eyton, 3 
B. & Ad. 785 ; Ruthin v. Adams, 7 Sim. 345 ; 

t Savage, 15 Ch. D. 557 ; Sehjott v. Uchjott, 19 Ch. D. 94.
The members of the

Street, J.
tl

?
it. supposed corporation had primé 

facie complied with the forms prescribed by statute, and had 
assumed a corporate name : they had the usual officers of 
a corporation, and had for years carried

y
>e on a corporate 

business in which they held certain shares ; there is no 
reason

if
to suppose that they ever had the slightest doubt of 

the existence of
id

a corporation properly created ; they had 
indeed been held by the former Chief Justice of this Court 
in the former actions to have a legal corporate existence*
It would bean extremely unjust extension of the liabili
ties of solicitors to hold that, in undertaking for a corpora
tion the prosecution of its rights, they also undertake 
personal responsibility for the costs of the action, in 
some defect should be discovered in its formation. The * 
second ground, tipon which it is sought to hold the 
three solicitor defeiSftmts liable, must, therefore, we 

think, be treated as insufficient.

st
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The plaintiffs further urged that, at all events, the defend
ants were member^ of a de facto corporation, in which 
they held shares which were not fully paid up, and that 
recovery could be had against them to the extent of the 
amounts remaining unpaid upon their shares. No such 

made upon the pleadings, nor was it suggested at 
the trial ; no evidence was directed to it, and any facts 
bearing upon it which appear in the notes were brought 
out in connection with other matters.

The question of the liabilities of shareholders in a de facto 
corporation is a new one in this Province, and it would be 
unfair to the defendants to consider it until they have had 

opportunity of raising their defence properly ; we think 
the proper course will be to treat it as not having been 
raised at all in the present litigation, ^ and to dismiss the 
actions in both cases, without prejudice to any rights which 
the plaintiffs may have to proceed against the defendants 

68—YOL. XVIII. o.R.
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Judgment, for the amount, if any, unpaid upon the ^area autaribed

^ J' bTdtmtrdwithVosfo"folding the costs of the motions 

before the Divisional Court.
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for1 School Section No. 24 of 
Township of Burford

the
The Trustees

v.
Township of Burford and 

School Section No. 23 of, the
The Corporation of the 

the Trustees for : 
Township of Burford.

As evidence of the formation of achoolaectionam,.ysohool sec.

the appearance of being very old »otl there^emg ^ ^ tHa

‘=hJP.é=t„; «eoumo wt had/at least in some instances, to th„

Æt the map must ta
sections by the township

mp,Ucd that for

formed part o( their section taxes thereon levied and
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41 of that Act.

This was an
dants complaining that long before
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XVIII.] SCHOOL SEC. NO. 24 V. CORPORATION OF BURFORD.3L. 647
1883 section 24 contained, and had embraced within its Statement, 
limits as parts and parcels thereof, amongst other lands,
120 acres of lot 20, in the 4th concession, the north half of 
lot 21 and the north half of. lot 22, in the 5th concession, -w 
and lots 23 and 24, in the 6th concession of the said town
ship: that the defendants, the township corporation, 
collected and received payment of certain school taxes in 
the years 1883,1884,1885,1886, and 1887, in respect of the 
lands above mentioned : that it was the duty of the defen
dants, the corporation of the township, to have collected, 
received, and held these taxes for the plaintiff; but instead 
they wrongfully, illegally and improperly collected and 
received the same as

rill
ms

l

rHE

INI>
and for moneys of the defendants, 

the board of public school trustees for section 23, in the 
township ; and illegally and improperly paid over the 

same to the said board of public school trustees of section 2ih- 
and the plaintiffs after alleging several demands made f® 
them, averred that they had lost and been wrongfully 
deprived by the corporation of the township, or the other 
defendants, of divers large sums of money and the interest 
thereon; and they claimed against the defendants, 
of them, for money payable, for interest, and for moneys 
owing to them, the plaintiffs.

,1: The defendants, the corporation of the township, alleged 
that the plaintiffs did not, during the several years in 
question, give notice to them that the lands mentioned in 
their statement of claim as having been erroneously 
assessed for school rates were .improperly assessed as being 
in school section 23 ; but, on the contrary, the plaintiffs 
allowed the assessment rolls foy/each of the years to be 
finally revised anJhpassed pursuant to the statute and other 
the law in that bebjdt, and allowed the moneys from time to 
time to be paid by these defendants to their co-defendants 
without objecting thereto, and acquiesced in the said 
assessments, and submitted to the same as proper assess
ments ; and submitted that the plaintiffs wijre estopped, &c. 
They also alleged that in respect of the moneys claimed by 
the plaintiff's, they derived no benefit, but the benefit, if any,

the
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ed to their co-defendants, and they submitted that any 
cause of action there might be arose solely between the 
plaintiffs and the defendants', the hoard of trustees

“ Tim defendants, the board of trustees of school section 23 
alleged that the lands mentioned as having been improperly 
assessed for school rates were, during the years in respect 
of which the complaint was made, a part of school section 
No 23 of the township, and not a part of school section 
24 as claimed by the plaintiffs ; and in the event of these 
lands bein" held to be part of school section No. 24 they 
submitted that the lands having been assessed as part of 
section 23, and the assessment rolls during the san 
several years having been finally revised andl passed, and 
the moneys realized from the assessments having been 
duly collected and paid over to them, the defendants the 
trustees of Lion 23, thp-plaintifis, were debarred from 

setting up tMt the lands wete part of section 24

548
parti 
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Byat Brantford,The action was tried before Ferguson. A, 
at the Chancery Sittings 1889.

J. IF. Boxdby, for the plaintiff. j

ch. 64 
clerk 
showi

county 
retain 
of the 

Tlli: 
225, Ï 
wither 
subjee 
there 
provis;

October 9,1889. Ferguson, J.

It was conce
14 Vic. ch. 48, SM.H8, which, so far as 
substantiallyyppeari sec 39^ ch. 64 of the Con. Stoti
U C., 1859, and in self. 9 ot ch. 22o, B. S. O., 1 ,
from 48 Vic. ch. 49, 9, are the provisions apphcaUe.
The same appears substantially in sec. 78, B. S. 0., 1877,

d that the provisions of the Act, 13 & 
relevant here,

On
ch. 204. sed b3 

was, ai 
long b- 
till the

It was no doubt, at one time the duty of the municipal 
council of the township to form portions of this township,

chools had been established, into school sections.
not shown that thiswhere no s 

This was not disputed. It was
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particular locality fell under the exception by reason of Judgment, 
schools having/been established prior to the imposition of Ferg~j. 
this duty in..the places now occupied by sections 23' and 
24 respectively; or in other such places; audit was not 
disputed that this duty had existed in regard to this 
particular locality, nor that the corporation of the town
ship had in fact formed this part of the township 
school sections in the performance of their duty imposed / 
by statute ; but no by-law, resolution, or other proceeding * 
oi- minute of the council could bo found showing in what 
manner this had been done. Nothing of this character has 
been found, excepting a rough sketch or map without 
signature, seal or date, which, however, on its face is called 
“School Section Map, Township of Burford.” Tliisebas 
the appearance of being very old, and it was produced 

tlie proper custçdy.
The plaintiffs’ counsel repudiated the inap, and con

tended that it was not evidence at all. It was, however, 
put in by counsel for the defendants, or one of them.

By 1G Vic. ch. 185, sec. 25, consolidated as sec. 49 of 
ch. G4, C. S. U. C., 1859, it is provided that1' The township 
clerk shall prepare in duplicate, a map of the township, 
showing the divisions of the township into school sections 

* * and shall furnish one copy of such map to the
county clerk, for the use of the county council, and shall 
retain the other in the township clerk’s office for the 
of the township corporation.”

This provision now appears substantially 
225, R. S. O., 1887, taken from 48 Vic. ch. jio, see, 11 ; and, 
without setting forth the intermediate enactments on the 
subject, if any, I think that it may be assumed that 
there has alhalong existed substantially this statutory 
provision.
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\
On the 3rd day oi July, 1888, the township council pas- 
1 by-law No. 360. This was said to be, and no doubtaedmicipal 

wnship, 
lections, 
îat this

was, after the ngilijition that gave rise to this action, but 
long before the commencement of the suit, which was not 
till the 15th day of February, 1889.
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550 TheThis by-law on its face says it is a “By-law to make 

rtain alterations in school section map, and this rong 
sketch or map produced is the only thing of the kind that

be LndP This by-law recites, “ Whereas it is eviden
that the east 120 acres of lot number ^concession 4, the 
whole of lot number 22, concession 5, and the1 whole of^ 
number 24, concession 6, belong to school section number 

-24 though shown on the map as belonging to »choo 
section 23.” It then enacts that the clerk be au onz ‘
lid Tnstructed to correct said school section map by 
placing the property so described, m school section 

ber 24.

5th ci 
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Judgment. 

Ferguson, J. ce
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This map as I have said, is a rough one, but it is 
dUlly plain. The duty of preparing such ^ps is by 

thestatnte cast upon the township clerk, who, it is not to 
be alsumeTl tMnk, is in each instance a profess,ona 
draftsman and there is some ground, in my opinion, for

July 1888 for there is none other ; and I am of the 
opinion that it affords evidence of the original division o 
this township into school sections by the towns p

C°ltwill be borne in mind that the school section map in 
the hands of the township clerk is for e » » ^ 
township corporation by the very words ofAct, ar£ 
some evidence was .given, and more spoken of to show 
that when any difficulty arose respecting boundaries in 
making school assessments recourse was had, or at least in 
™meInstances, to this map. According to the map 

the 120 acres of lot 20, in the 4th concession,

a. h.,1.. rn «. »
concession, should be in section 24. The map shows that 

the whole of this lot 21 is within it.
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The plaintiffa otairn that the north hilf of lot 22, in the Judgment 

5th concession should be in section 2*\ The map showsp ~, 
that none of this lot is within section 24.. j 8

The plaintiffs claim that lots 23 and 24, i/ 
concession, should be ih. section 24. According to this 
map, lot 23, in the 6th Concession, is within section 
but 24, in the 6th concession, is not, so that, according to 
this map, the contention of thV plaintiffs as to boundaries 
of the school section is in part welTïounded,' but to a large 
extent is without any foundation.

The by-law making alterations in this map gives to 
section 24, by the alterations made, so far as I can see, the 
parcels of land claimed by the plaintiffs to belong to that 
section which, according to the map as it was before, did 
not belong to it; and this seems also to afford some evidence 
that this is the identical

PÔL. 551
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map referred to and recognized
by the by-law.

The assessment rolls from the year 1853 to the year 
1883 were produced for the purpose of showing that 
during this period the assessment had uniformly been, 
the plaintiffs contend it should have been, during the years 
in question. After some contention as to the admissibility 
of these rolls as evidence, it was admitted that the 
ment from 1853 to 1883 had been as if section 24 
contained the parcels of land mentioned in the first clause 
of the statement of claim.

assess-

It is, however, entirely plain 
that after 1883 there was a change as to the boundaries in ' 1 
the lands assessed as and for school section 24. No 
has been assigned or shown for this change ; and it appears 
to me more likely attributable to a discovery or supposed 
discovery that the assessments had not; up to the time of 
the change, been properly made, and certainly they had 
not been made according to this map. After the change 
the assessments were not uniform, that is, they were not 
every year precisely alike as to the lands embraced in 
section 24, for the purpos^ 
want of uniformity appears 
but in the view that I have :

map in 
of the 
ct; and/ 
o show 
ries in 
least in 
ie map, 
, is not

cause

school assessment. This 
a the statement of claim, 
ken of the case, it is not 

needful that I should further pursue the matter here

the 5th 
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judgmentAs to the boundaries of^the section 24, «^thejand^t
FergnBoïï; J. -ally embraced befoveM p^n y

fore mentioned, I cannot thmk tne ^ ^ in this
», however, of the opinio reallv embraced

respect is, that the boundaries ^ muming hie
in^wereas md.cated by the , P becn>made as
assessmen s ^ted ly wme erroneously so made. It

...
,".».—■*« » tr1""”1I have, and not according to wbatU^e ^ ^

Th0 complaint oi the P^ ^ wcre Msessea for

^bePla't^TSÏÏTSi^er -- 1S79
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1887 ch 193 seem substantially the same.
1887, ch. mu, finally passed by the

The provision is “ passed, sllttU ex^-pt in
Court, and certified y _ amended on appeal to
so far as the same may nd fijnd allthe Judge of the County Court, he vthd.jnd ^ ^
parties concerned, notwithstanding y 
committed in or with regard to -««  ̂ 41
error or misstatement in the notice q J
the Act, or the omission to deliver or transmit
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24 V. CORPORATION OF BURFORD.

What the plaintiffs complain of—even assuming that Judg 
them is gmnrtd for their conte,>tiojà-is certain defects or £=T , . 
crors >P the roll for each of the yeSr^h question, and the " ^

^TnT that alter bemS passed by theOaiffC/
it shall he binding on all parties (foncerned. The rifontiffs X 
were concerned in each of these rolls, and I tin, k they fall 
under the expression, “all parties concerned," though 
apparently not entitled to the notice mentioned in sec 41 
of R. S. 0, 1877, eh. ISO, R. S. 0., 1887, ch. 11)3, sec. 47.

The true position of the parties,regarding the assessment 
—assuming that they were in part erroneous-was I 
think, stated in argument by Mr. Wilkes. It was this :
The persons whose lands lying in section 24 were assessed 
for school rates for section 23, were wrongfully so assessed" 
and might have appealed, but did not do so. They sub
mitted to the assessment, and-Voluntarily paid the rates

553
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a 24.
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they 
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•nt of ' 
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school 
nap of 
iiurn-

imposed by it.
In cases where there is no jurisdiction at all to make 

the assessment, it appears the roll is not binding even 
after being passed and certified. With this, however ’ 
school section No. 24 had no concern in reality. What 
section 24 had to complain of—assuming as aforesaid that 
there was error in the assessment—was that some of the 
land lying within this section 24 had not been assessed 
at all, for, if the lands lay within 24, no nktter that they 
might have been assessed as lands belonging to 
even more neighbouring sections and such °

ill was 
n have one or 

assessments
assented to or not objected to by the owners, y|t. so far as 
section 24 was concerned, the lands were as lands not 

’ asscssed for school rates at all. Their complaint would 
shortly be : Certain lands lying within section H ham 
not been assessed ; and looking at the matter in this way, 
which I think is the proper way, I am of the opinion that 
the rolls for the several years in question are valid, 
binding and conclusive against the plaintiffs; and it being 
admitted that the rates were collected according to the 
rolls and paid over according to the collections, I do not see 
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succeed in respect of these
554 assess-

judgment. how the plaintiffs

re,g,"m' J' m The plaintiffs made another 

1 interest on moneys belonging
as it was said, to equalize townships Loan
with those that had “eMrom ^ ^ ^ tQ be 

Fund. The amount, ! Ï The particulars of the 
/ right, was adm^ted t0 ' not discussed I apprehend,

foundation of the cla „dmi„sion was made. These
partly at least, becaU3e t d attributed according to 
moneys were, /"J 9ectionsW what the

the gross populations ion of school section 24
. plaintiffs say is, that P P . the assessment

was curtailed by the error Jÿ^d not having 
rolls, some of the land ^ ^ M> and these same 

beeamssessed for rates to of section 23, the
landhhavmg been assess^^y ^ corre3pondingiy

population of 23 section 23 got more than
increased, and that in thm av ^ ^ The $13.46 IB
its proper proportion, a 1 the plaintiffs are Wholly 
worked out on the assumption » the boundaries of the 
right in their contention as to the

can

claim in respect of certain 
to the township that came,

that had not borrowed,

not wholly^According to my view,the plaintiffs 

' this respect, but largely \wrong.
Underth%TmnnotrtoTd which of the 

taken from. The assess- 
sufficient
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This money is
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claimed, I suppose, 
for the use of the plaintiffs
rolls this year's population wm ^ nQ

fractional part of it would of course 
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and wholly right in their contentions. This shows a Judgment.

k“

I am, for the reasons that I have endeavoured to trive of 
the opinion tbit the plaintiffs cannot

As to the Utter of costs, the municipal council have 
not done thei\duties accurately. The want of proper care 
in this respect tied probably the effect of inviting trouble 
and litigation. The defendants, section 23, have, I think, 
received some rates that should have gone to section 24^ 
the plaintiffs. Section 24 is probably really entitled to 
some fractional part of the $13.46, however great the 

. difficulty may now be in recovering back trust 
^ y€tmt\have been honestly paid over.

The difficulty may be an insuperable one, but that 
would not affect^ the moral right ; and I have arrived at the 
conclusion, that/ the dismissal of the action should be 
without wsts.
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[COMMON PLEAS DIVISION.)

TOWN OF SAULTThe Corporation of the 
Ste. Marie et al.

Dawson v.

'-^ST,S3S»SSsES-jSS1
ÿ£E «fiWtSSSÎ-A- e,coti"K;a ^

Lv-law I hut .

build the school on land not acqi y the title to the land had

ESHSsSïsïÆxsïs
and the erection of the building.

Z

y

a P:'/ THIS was a motion by Aepl^to continrnTnn injunc

tion restraining the defendants, the « ®
town of Sault Ste Marie, from paying to the other

Sl. -,
Marie, and restraining the other 

the said money or acting as 
the grounds set out in the

•M
Statement.

U4,
4

-
the purchase of 
town of Sault Ste. 
defendants from receiving 
such high school board, on

a sI

i I judgment.

IOctober 15,1889. Shepley, for the plaintiff.
Masten for the defendants, the town of Sault Ste. Mai 
Douglas, for the defendants, the High School Board. S
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October 26,1889. Galt, G J.
657

1
*1 udgment. 

<ialt, C.J.
The first objection is, that the Sauit Ste. -JJarie high 

school board is not a legally constituted high soRool board, 
there not being any power or authority to constitute c 
high school board, except within a duly organized county.

This is the (principal objection; and I shall consider it 
before referring to the other grounds.

---------Mr: Shepley contended that the town council has
power'tikçreate a high school board without the sanction 
of the Lieul^nant-Gayernor.

He arguedNjhat the town of Sauit Ste. Marie is 
within any coufti; it is within a judicial district; and, 
therefore, as thereX is no

no

[
1

not1

county council, R. S. 0. ch. 226, 
sec. 10, does not ap$y. He contended also that th 
tion of the Lieutenant-Governor was requisite under the 
circumstances of the èase.

By 50 Vic. ch. 64, “ Am Act to incorporate the town of 
Sauit Ste. Marie,” sec. 1, it is enacted “‘The corporation of 
the town of Sauit Ste. Mairie ’ 
powers, and privileges^ehjoyed and exercised by incorpora
ted towns sépara 
Ontario, under th

d e sanc-it

'B

to
1)0 * * shall have all the rights,nd

ml t^d. from counties in the Province of 
e existing municipal laws of the said 

Province, except where otherwise provided by this Act/'
^ By sec. lOjjt ch. 226, it is enacted that “For all high 

'Schopl ptfrposes every * * town separated for municipal 
purposes from the county in which it is situated, shall be a 
county ; and its municipal council shall be invested witfy 
all the high school powers possessed by county, city, oi 
town councils.”

1C-
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It was on the words “ separated from the county in 
which it is situated,” that Mr. Shepley relied, as shewing 
that the town of Sauit Ste. Marie did not come within the 
provisions of the statute, because it was not separated 
from a county as there was no county but a judicial dis
trict. »

It appears to me this objection is answered by the 
words of the statute 50 Vic. ch. 64, viz., that the corpor-
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Judgment. ation ghàll have ail the rights, &c., of towns separated 
in which > it is situated ; and then byc'ait, U.J. from the county

the words of sec. 10, above referred to, under these 
it would foAigh school purposes be itselfcircumstances 

a county. ...
This being the case we find by sec. 4 of ch. 226, that 

"there shall be a high school * * in every county con- 
the duty of the council of the town of

I!

;

sequently it
Sault Ste. Marie to establish a high school.

This is not a case coming under sec. 8 of the Act as 
tended,for by Mr. Shepley. This was not an additional high 
school ; and therefore its establishment was nut'subject t" 
the approval of the Lieutenant-Governor.

The second objection is, the said the Sault Ste. Marie 
Board was not Constituted by appointment of the trustees 
thereof by by-law of the town of Sault Ste. Marie.

In my opinion the appointment should have been made 
by by-law ; but, since this application was made, and Before 
the case came before me, a'by-law has been passed, sp that 
if this action should proceed to trial this objection,could not 
be allowed, as a proper appointment would then be shepm.

The third objection is, that the said Sault Ste Marie high 
school board afe attempting to build a high school 
lands which are not acquired by them.

The observations made by Proudfoot, V. C„ in the 
of Little v. Wallaceburg, 23 Gr. 540, at p. 546, are very 

. applicable to this ground, viz. : ' “ I cannot assume the 
defendants are going to spend $6,000 on property to which 
they have no title.” A portion of the money was to be 
expended^on the purchase of the necessary site ; and I have 
no doubt that before this is done a clear title will be shewn.

"* The last objection is, that a specific portion of the $15,000 
should have been appropriated to the purchase of the land, 
and the remainder to the erection of the buildings.

I can find nothing in the statdte that render's such a .

was

« : ;
!’f

t

r m1

«

ii x1 declaration necessary. ...
The motion must be dismissed, and the interim inj 

tion dissolved ; costs reserved, to be disposed of at the trial 
by the Judge.
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XVIII.] BROWN V. DAVY. Ô59

[COMMON PLEAS DIVISION.]

Brown et al. Executors of John Woods v. Stuart 
Davy and Catharine Davy. ‘

Donatio mortis cama—Oi/t inter viim—Evidence of-Btmrd, mictinj, and 
attendance on parent—Right to recover for.

A testator, who was afflicted with an incurable disease, went to stay with 
his married daughter, one of the defendants hereto, and was tended and 
nursed by her and was afterwards joined by his wife, who remained with 
him until his death which took place shortly after. Nearly three months 
after he had been at defendant’s house, another daughter asked him to 
give defendant the price of a piano, when he said he would not do that, 
but, pointing to a box in which he kept some money and promissory notes, 
and which he kept locked, retaining the key, «aid it was defendant's to 
do what she liked with, and that there was sufficient for all. No chan 
was made in the possession of the box and its contents, it 
his possession up to the time of his death, lie taking what 
required for his own use and for presents to his wife and 
the defendant at his request sometimes taking out mone 
such purposes. Ihe notes were never otherwise alluded t 

Held, that neither a good donatio mortis causa nor gift inter vivos to defen- 
dant was shewn, but that the testator’s intention was that defendant 
should be paid for her services, and she was accordingly allowed for his 
board and her attendance on him as well as for the board of his. wife.

k , fi

continuin >money _ 
daughters, 

for him for

e
t
t

This was an action tried before MacMahon, J., at Statement. 
Kingston, without a jury, on the 8th of October, 1889.

The plaintiffs were the executors of the estate of the late 
John Woods, who died at Kingston, on the 30th of 
January, 1889 ; ami the defendant, Catharine Davy 
daughter of the testator ; and the defendant, Stuart Davy, 
was her husband.

h

, was a
y
le

John Woods, the testator, lived at the village of 
Pittsburg, some distance from Kingston, and, being 
afflicted with a cancer in the • face and neck, came to 
Kingston, on a visit to the defendants, on the 6th of 
September, 1888, when, the disease making rapid progress, 
be determined on remaining with his daughter, and 
was fitted up for him on the ground floor in the defen
dant’s house, and he was tended and nursed by the 
defendant, Catharine Davy, and her sister, Dora Davy.

The action was brought to recover the sum of $290 in 
cash, and four promissory notes amounting in the aggregate

h
>e I
11.
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to $286.45, two of which viz, one for $100 and one for 
$116 being payable t»‘ the order of the testator, and the 
(wo smaller ones payable to bearer. The money and notes 
were in a box belonging to the testator which he kept 
locked, the key being sometimes entrusted to Catharine 
Davy for short periods, both before and after the alleged 
gift to Catharine, when she would, at the request of her 
father, open the box to take out small sums of money for 
his immediate requirements, or to give such sums as he 
desired to his wife or daughters. But generally the key 
was put in a purse, and retained by the testator until two 
weeks prior to his death, when he delivered it to his wife-

Mrs. Woods remained at Pittsburgh until the 15th of 
Noveinberwhen there was a sale of her husband s property, 
after which she joined her husband at the defendants 

house.
A few days after the sale the auctioneer, who conducted 

it, brought.to the defendant’s house and delivered to John 
VYoods three of the above mentioned notes arid $42.89 in 
cash, all being deposited in the box in the room occupied

Statement.

by Woods.
At the trial the defendant, Catharine Davy, stated that, 

about two weeks subsequent to the sale and the placing of 
the notes and the $12.80 in the box, her sister, Harriett 
Vanalstine, asked her father to give her (Catharine) the

sold at the same timevarice of a piano, in place of the
vüiïh Woocls’s furniture. Woods replied that he would not 

1 doXhat, but, pointing to the box in which the money and 
notes were kept, said, that the trunk and the contents 
here (Catharine’s) to do what she liked with; that her 
husband was delicate, and a little money towards building 
a house would be better than a piano to her. She said 
she accepted the gift, and thanked him for it. In 
regard to the key, she said : “ The key was in the purse 
the same after the gift as before it. I never bothered xmy 
head about the trunk. I did nothing after in relation to

were

the trunk.”
Catharine Davy’s evidence was corroborated by her sister,
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u XVIII.] SHOWN V DAVY. 561
Mrs. Vanalstme, as to what was said by Woods when be
spoke of giving the trunk to Catharine; but she said that 
the g,ft was coupled with the burthen of the payment by 
Cathanne of the doctor’s bill and the funeral expenses : 
that Woods stated the gift had nothing to do with the will, 
and that heAvas giving the box and its contents to Cath- 
arme for the trouble she had had with him. Mrs Van
alstme also understood from what her father said, that 
what money he wanted to spend, should come out of the 
trunk, and he (Woods) thought there would be about $300

Mrs. Woods also corroborated Catharine, saying that her 
husband told her he wanted Catharine to have the trunk. 
t»s(>ay the expenses and to pay for her trouble. Her hus
band stated there was $540 in the trunk.

Dora Davy, the eldest daughter of John Woods, stated 
that, some time after the notes and $42.80 had been put in 
the box, she, at her father’s request, counted the 
and found $540.

>r
itement.
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in The defendant Catharine stated that out of respect for 
her father she never counted the money during his life
time, and did not take the trouble to see what was the 
■extent of the gift to her,at, nor did she take the key of (he 
trunk ; and things went on after he had told her the trunk 

hers just the same as they had gone on before. She 
said all the money in the trunk at her father’s death 
$290.

; of
ett B
the was

gave his wife $20, and Dora Davy $10, and 
Catharine Davy $10, just prior to Christmas, 1888 ; and 
Mis. \\ oods stated that was the last money taken from the 
trunk prior to her husband’s death ; but Catharine Davy, 
in her examination for discovery, said she took $10 or $20 
from the trunk two weeks before her father’s death, which 

just prior to Woods giving the key of the trunk

me
Woodsnot

md
tere

her
ing
said
In

to his wife.
The defendant Catharine, in her statement of defence, 

set up 1. That there was a donatio mortis causa of the 
money and notes by her father to her. 2. That she atten
ded her father during his illness, and that intending to 

70—VOL. XVIII. O.R.
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reward her for her care, nursing, and attendance, he gave
her the said sum of money, and the said four promisse y 
notes as a gift inter vivos. 3. In the alternative, she set 
UP that for the said consideration of her nursing i 
attendance, her father declared himself a trustee for her 

of the said notes and money.
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I Statement.

Macdonald. Q.C., and Machar for the plaintiff. 

McIntyre, Q.C., for the defendants.

"?
December, 11,1889. MacMahqn, J.

There was no attempt on the part of the counsel to 
argue that what was done by the deceased formed a good

donatio mortis causa. . , ,
There was no such delivery or taking possession of the 

trunk or its contents, as to confer any property in th 
money or nofésto the defendant Catharine The money 

being constantly made use of by Woods foi lus 
requirements, and in gilts to the defendant Catharine and 
to her husband, and also to the testator’s other daughters 
so that up to his death, he treated and regarded 1 as h s 
own, and exercised complete dominion over it ; and about 
the time the last money was taken from the trunk 1 

de his wife the custodian of the fry, which he would 
not have done had he designed the^SFendant Catharine 

to have the whole contents of the trunk.
Where there is a completed gift inter vivos .t becomes 

irrevocable. Did Catharine treat what was said by her 
.... irrevocable gift to her of the trunk and 
Her acts, and what she did at the command

I:r
■

i $Z

I x
z

father as being an 
its contents ? 
of the deceased, are all indications of the contrary.

Although Harriett Vanalstine corroborated Cathanue 
Davy as to what Woods said, when speaking of the trunk, 
it is clear Woods did not regard what he was saying: as
constituting a present gift, for she said she understood ha 
what money her father wanted to spend untd his death 

out of the trunk ; and her father said there

:c
lit !
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XVIII.]OL. BROWN V. DAVY. 56».
would he about $300 left ; and it was to be what was left Judgment, 
at his death that Catharine was to have, which could not MaoMahon 
by any possibility form a good gift inter vims as the 
deceased still retained dojninion over the entire sum— in 
fact might have spent the whole of the money prior to his 
death.

Moreover, the father only spoke of the money in connec
tion with the payment of the funeral expenses and doctor’s 
bill and satisfying Catharine for her care and trouble in 
nuking him, saying there was ample to pay all. The notes 
were never alluded to except in the way indicated, when it 
is alleged Woods pointed to the trunk, and, it is said, spoke 
of the contents.

a,ve
ory
set
uid
her

to

il to 
rood There is a case of Carpenter v. Soule, 8ÇN. Y. 251, 257, 

(cited in Travis v. Travis, 12 A. K. at p. 442), where the 
Court says : “ There must be a delivery o‘f the gift, the 
donor must part with his dominion over it, it must not 
rest in a mere promise.”
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own 
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In the prpsbnt case the donor was continually 
cising domHiion over the alleged gift, which rested merely 
in promise as to any balance there mi^jpt be in existence 
at the dolor’s death. The dédisions in Harris v. Clark, 
3 N. Y. 93\; Baskell v. Hasall, 107 U. S; R. 002, are

exer-

cited with approbation by Osler, J. A., in Travis v. 
Travis, at p. 450 ; and these 
authorities : Irons v. Smallpiece, Shower v. Pilck, 4 Ex. 
478, and Bourne] v. Fosbrooke, 18 C. B. N. S. 515, in 
holding that in order to make a valid gift inter vivos, the 
property forming4he gift must be delivered to the donee, 
or be placed under his absolute control, “ or placed within 
his power by the delivery of the means of obtaining it.”

There was not in this case any declaration of trust on 
the part of Mr. Woods, nor was there any dealing with 
the property in a way that would constitute him a trustee 
thereof in favour of Catharine Davy.

In Warriner v. Rogers, L. R. 16 Eq. 340, at p. 348, V. C. 
Bacon^aid-V* The rule of law upon this subject I take to be 

jtery^clear, ^,nd, with the exception of twQ cases which

follow the EnglishcasesX
X
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Judgment, have been referred to” (Richardson v. Richardson, L.R. 3 
Eq. 686, and Morgan v. Malleson, L. R. 10 Eq. 475), “the 
decisions arc all perfectly consistent with that rule. The 

thing necessary to give validity to a declaration of 
trust—the indispensable thing—I take to be, that the donor, 
or grantor, or whatever he may be called, should have 
absolutely parted with that interest which had been his up 
to the time of the declaration, should have effectually

money 
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claim, f< 
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MacMahon,
J.

) one

changed his right in that respect and put the property out 
of his power, at least in the way of interest.” This decision 

followed and approved of by Sir Geo. Jessel, M.R., in
Richards v. DelbridgCnh. R. 18 Eq. 11. See, also, Milroy 
v. Lord, 4 De G. F. 264, at p. 274.

What the deceased John Wood evidently intended was, 
to pay his daughter, the defendant Catharine, for the 
trouble he had occasioned, and for nursing him during his 
last illness ; and he thought there was sufficient money in 
the trunk to recompense her,and to pay the funeral expenses 
and the doctor. He told his wife, when he gave her the key. 
to open the trunk and see what money was left, as he wanted 
to pay the doctor before he died, and to pay Catharine for 
her trouble; and he said there was plenty of money to pay for 
all. Mrs. Woods said she tried but could not open the trunk ; 
and for that reason the physician was not paid out of the

r

money therein.
To the like effect is the evidence of George Browri, one 

of the executors, who saw Woods about the first week in 
January, when he said he would leave the key of the 
truqk with his wife ; and that he wanted to pay the funeral 
expenses and the doctor, and to pay Catharine for her 
trouble in keeping him, and to give the rest to his wife, as 
she would want some money before matters were settled.

To make these payments and compensate Catharine, and 
leave something for his wife, Woods must have thought 
there was a much larger sum of money in the trunk than 
Catharine states she found when she got the key from her 
mother, apd took possession of the trunk. After the de
fendant Catharine got the key, and took possession of the/
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money and notes, she gave the money to 
"tuait Davy, who deposited the 
in a bank, where it remained for

hold that [the money amounting 
$290 and the four promissory notes are the property of 
the estate o, the late John Woods. The J would he no 
implied promise to pay for services rende J I,y ad„lr 
ter to a parent; but the deceased intended tlnH'ml ” 
should be paid for her services, and

r"m ** I'11 r"

Sullivan,who attended the deceased « 
from which he died, was of so loathsome la nature that 
Woods could not gain admission to a hospitli i„ Kingston 
and that he regarded $1] or $12 per week at not an Les- 
sive charge for such a patient

«'I « a» JL, I,.., E• II ri ÏT,'er' ‘ U,C dcath of herfhusband, and I
sum of $30. C a f°r hCr L00Vd durln4hat Pcri0d'the 

There will be judgment for the plainti 
for $280, being the amount of the mo,|ey and for the 
our no es mentioned in the pleadings with full costs ; 

there will be judgment for the defendants/on their counter- 
claim, for the sum of $258, with full 
against the plaintiff’s claim and costf.

brown v. DAVY.
565j. R. 3
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(COMMON PLEAS DIVISION.]

Regina v. King.

Constable—Acting under warrant of commitment—Protection of, when juris
diction of magistrates over offence, and warrant valid on its face.

A warrant of commitment issued by two justices of the peace, for 
non-payment of a fine and coats imposed on .1,1)., * had been con- 
victed of an offence under the Indian Act, directed the constables of the 
county of B. to take and deliver J. D. to the keeper of the common jail 
of the county, to be kept there for two months unless the tine and costs 

ed, including the costs of conveying to the jail, should be soonerimpos

notwithstanding that the awarding of the punishment may have been 
erroneous, in directing imprisonment for non-payment of the fine and 
costs, including costs of conveying to jail, as not authorized by the saul 
Act.

and the

The prisoner was tried at the Autumn Assizes, 1889, for 
the county of Brant, before Mr. Justice Street and a jury, 
and found guilty on an indictment which charged him with 
having, at the township of Oakland, in the said county, 
assaulted one William Brown, then being a constable in 
the due execution of his duty as such.

The constable assaulted was, at the time the assault 
committed, attempting within the county of Brant to 
execute a warrant in his possession in the following words :

Warrant of commitment upon a conviction for 
Province of Ontario [ a penalty in the first instance.

To all or any of the constables or other peace 
officers in the county of Brant, and to the keeper 

of thd common gaol of the said county, at Brantford, in the said county of 
Brant.

Whereas, Jane Davidson, of the township of Oakland, was on this day 
convicted before the undersigned, one of her Majesty’s Justices of the 
Peace in and for the said county of Brant, for that she did on the 19th 
day of August, 1889, at the township of Burford, unlawfully supply 
intoxicating liquor to one John Fraser, an Indian, without the sanction of 
a medical man or under the direction of a minister of religion, contrary 
to chapter 43 of the R. S. C., Jonathan Thatcher, being complainant: 
and it was thereby adjudged that the said Jane Davidson for her

Statement.
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James Yates, J. P. 
Samvel C. Sweazey. J.P.

(L.S.) 
(L.S.)

For the county of Brant.

This warrant
0, _ * 
delivered to the constable to be executed 

Mr. Justice Street, at the trial, reserved for the opinion 
of the Justices of this Division, sitting as a Court for Cro 
cases, the question whether the constable, while attempting 
to arrest Jane Davidson with no authority other than the

f * ” - “»—-1'-
.hoIf,d1anSTMh0nld be in *he affirmative, the conviction 
«houU be upheld ; and, if in the negative, it should be set
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Sir- ~ -- “» -
Mackenzie, Q.C., for the prisoner. 
No one appeared for the Crown.
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Judgment. December 21,1889. MacMahon, J.

Mae Mahon,

568 6
I

ma,
Mr. Mackenzie, for the prisoner, urged that the warrant 

its face, and that the constable could not
coneJ.
hiswas illegal on

lawfully arrest Jane Davidson by virtue thereof, because 
it was a warrant of commitment against her for the 
payment of a fine and costs, when the Indian Act, under 
which the conviction was had, only authorizes imprison- 

the infliction of a fine and costs, and makes no

II
hatl
plai

bail:

non-

ment or .
provision for imprisonment for non-payment of the fine

and costs. .
Counsel for prisoner referred to Archbold’s Criminal 

Pleading, (20th cd„) 731, where it is said : “ If any officer 
be killed in attempting to execute a writ or warrant in
valid on the face of it, or against a wrong person, or out of 
the district in which alone it could be legally executed 
* * the killing would be manslaughter only”

As stated during, the argument, in Gosset v. Howard, 
10 Q, B. 4,11, at p. 437 : “ A test which has been often ap
plied to the validity of warrants is, wlmt the consequences 
would be if resistance were made and the officer killed."

The question then arises : What is the defect in 
rant which will make it illegal, and so render it unavailing 

protection to the constable executing it ?
Arch bold, at pp. 731-2, says: "If the warrant were 

the lace of it, (see 1 Hale 4.Ï9, 1 East 
issued with a blank in it, and the blank 

* Rex v. Hood, 1 Moo.
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illegal and void on 
P. 0. 3101) or 
afterwards filled up *
C/O. 281 ; or issued with an insufficient description of the 
defendant’, as for instance if it were to take the son of J. S. 
(,•(, ); if it, be attempted to be executed against 0. instead 
of B., the killing would bo manslaughter only."

The authorities referred to in the above extract require 
to be considered in order to understand the nature or 
character of the defect in a warrant which will make 
it invalid, and so ineffective as a protection to a constable, 

the wording of the text is unsatisfactory, and might
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«defendant b, ~St^2

ÇÆKïKSSirîÿé
as tie, capias issue when a distringas should issue ' ’ 
the killing of such a minister in the execution of (1 1 
process is murder, although he executes the process bv 
night or upon a Sunday : Madally’s Cave, 9 Co Rep. (is J 

the C 1 ,10n-tS be executed out Of the jurisdiction of
and so“ t is if à S 0fthe riniSter * on,y «'""daughter 

° 11,8' tlle ,ism"g ol the process were void and
T.m * * And although the warrant
O the justice he not in strictness lawful, or if if ex 
press not the cause particularly enough, yet if the mat 

. er be w,(h,„ h,s jurisdiction as justice of the 
the krlling of such officer in the execution of his 
rant » murder; for in such case the officer could not 

ispute the validity ol the warrant, if it he uedtoseal of 
the justice”: 14 II. 8-16. ^

In M,x V. Hood, 1 Moo. C. C. 2S1, it was held that a 
* War™ °a™S a b'ank for the Christian name of the 

ZTit ^ le °PI,rc,'™d''d. and giving no reason for omitt- 
.ng it, but describing him only as the son of J. S. L. and 
stat rg the charge to be for assaulting A. B. without 
icularizmg the time, place, or any other circumstance of 

assault,,s too general and unspecific; a resistance to an 
assault thereon, and killing the person attempting to 

cute it, will not be murder.

1 East P*C q,nid.Tdf°r in 1 Ha,e ''8 9imi,ar^ *** in 
of * F.?:? ; If the P''ocess defective in the frame -
Of It, as ,f there be a mistake in the name or addition of 
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judgment, the party ; or if the name of the party or of the officer be 
MacMahon, inserted without authority, and after the issuing of the 

process ; and the officer in attempting to execute it is killed ; 
this is only manslaughter in the party whose liberty is 
invaded”

And in Hawkins, P.C., 8th ed., vol. 2, ch. 13 sec. 11, p-130, 
in considering the duty of a constable to arrest, it is there 
stated, “ It is the better opinion at this day, that a consta
ble, or even private person, to whom a warrant shall be 
directed from a justice of the peace to arrest a particular 
person for felony, or any other misdemeanor within his 
jurisdiction, may lawfully execute it, whether the person 
mentioned in it be in truth guilty or innocent, and whether 
he were before indicted for the same offence or not, and 

committed or not. For

Fc
gr
ju'.1.
all

pr
a 1
du
coi
th(
Fo
rul
def

whether any felony in truth were 
however the justice himself may he punishable for grant
ing such a warrant without sufficient grounds, it is reason
able that he alone should be answerable for it, and not the 
officer, who is not ^examine or dispute the reasonableness

alt)
pro
mu
cap
an)of his proceeding.

See also Russell on Crimes vol. i., 5th ed., 978.
The warrant is a justification to the constable even 

offences than he ought, or

and
it, i 
proi 
mei

if the justice commit for 
after a limited time : Comyn, tit. Imprisonment, H. 8,

more

Iciting Dub. Skin 445, 566.
In Price v. Messenger, 2 B. & P. 158, the head note 

is : “ If an officer seize goods in obedience to the war
rant of a magistrate, whether that warrant be legal or not, 
he cannot be sued without a previous demand of a copy 
and perusal of the warrant, according to 24 Geo. II. ch. 44. 
If the warrant be to seize ' stolen goods ’ and the officer 
seize goods which turn out not to have been stolen, he is 
still within the protection of 24 Geo. II. ch. 44.”

And Lord Eldon, in giving judgment in the case, said, 
at p. 162 : “ The Act therefore takes it for granted 
that the officer may be said to act in obedience to the 
warrant of a justice of the peace, though such justice had no 
jurisdiction, and though the warrant be an absolute nullity.
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be For it isflranf „„ 88 mUCh a dcfect ot jurisdiction if the Justice 

grant an improper warrant in a 
jurisdiction, as if he had 
all.”

Judgment.

MacMahcm,

ihe
case over which he has 

no jurisdiction over the case atid ;
J.is

In Regina v. Davis, Leigh & Cave C. 
prisoner was . , , _ - Ç. 64, the
„ , , convi=ted of common assault on James Evans
dutv f "h Tri thrî P' iSOnerin fhe execution of his 
duty as bailiff of a County Court, and the prisoner
the « l !C 8SSa,Uit m resistinS such arrest. During
FosteTn aCkbUrD' J" r6ferred t0 *** cje, 
Fosters Crown Law., p. 311, where he said: “It
ruled by Lord Hardwicke that, provided the process be not
defective in the frame of it, and issued
magistrate having jurisdiction in

30,
ere

be committed
liar
his

wasson

by a Court or
... „ . . ^be case, the killing of a

minister of justice in the execution of it will he murder 
although there may have been error or irregularity in the 
proceeding previous to issuing the process ; for the officer 

-anust at W peril pay obedience to it. And, therefore, if a 
capias aa satisfaciendum, fieri facias, writ of assistance or 
any other writ of the like kind, issue directed to the sheriff 
and he or any of his officers be killed in the execution of 
it, it is sufficient upon an indictment for this murder to 
produce the writ and warrant without shewing the iudg 
ment or decree.” b ' °

Court for Crown Cases Reserved acted upon the 
aw as stated by Blackburn, J. from Foster, and affirmed 

the conviction.
At common law a lawful warrant from a justice who 

had jurisdiction of the cause justified the officer who 
executed it although it was irregularly awarded; but the 
officer was not excused where the justice hadfno jurisdic- 
diction in the cause. The statute 24 Geo. II./ch. 44, sec 6 
was therefore passed to protect officers who

md
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. are not com-
petent to ascertain with certainty the jurisdiction of the 
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liable to be indicted if they neglect 
to obey the warrant: Chitty's Criminal Law, vol. 1, p. 69.

In the case we are considering, it is not pretended that 
the justices had not jurisdiction over the offence of which

are
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Jane Davidson was convicted, and against whom the
issued and handed to the constable William

war- 11Judgment.

MacMahon rant was
Brown. It is not disputed that Brown was a constable 
for the county of Brant ; or that the arrest of Jane David- 

under such warrant was about being made within the 
county of Brant at the time the accused committed the 
assault upon the constable, and for which he was convicted.

« The Constables' Guide,” edited by Sir Adam Wilson, 
when at the bar, deals, at p. 49, with the question 
when a warrant will afford protection to a constable when 
acting thereunder, as follows :The necessity of knowing 
who should issue the w,arrant is apparent when it is . 
considered that the warrant is only of validity : —1st. 
When it is issued by one who holds such an office as 

\onfers upon him the authority to do so ; 2nd. When such 
the offence ; and 3rd. When

J.
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1
person has jurisdiction
he has power to order it to be executed in the particular 
place. First, then, as to the officer or court which issues 
it. The rule of law, is that where the court or justice has 
jurisdiction over the offence, cause of action or complaint, 
and proceeds erroneously, the officer who executes the 
warrant or process will be protected from the consequences 
of the arrest ; but when the court or justice has no 
jurisdiction at all, the officer executing the process and all 
parties concerned in it are liable for the consequences.

The justices having jurisdiction over the offence, not
withstanding they may have acted erroneously in award
ing punishment, still, as the warrant is not defective on its 
face from any of the causes mentioned in the numerous 
authorities to which we have been referred, so as to 
render it invalid, it affords a complete protection to the 

constable who executed it. •
The constable cannot stop to consider the validity ot 

the warrant of a justice issued within his jurisdiction to 
apprehend a person therein. He (the constable) being a 
ministerial officer, is bound at his peril to act upon such a
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Rose, J.:—

REGINA V. KING.

I quite agree that judgment must be for the Crown.
T md br°ther lms cited a Passage from Hale 14601
the f T .IT1™’8 UW Dicti»4, under hIm/ vIL 

law laid down m similar language I " And though the 
of the arrest be not expressed with sufficient particu-

2a irrf yet if ik contain an the
essential lequisites of a warrant, and the magistrate had 
jurisdiction over the 'subject matter, the killing of 
Officer executing the warrant will be equally murder • for 

n.°‘ m theP°^r of the officer to dispute the validity 
of such a warrant if it be under the seal of the ju ice '' 
referring to 1 Hale 459 ; 1 East P C 310 J 

The language found in East is, “So though the cause 
7 ®xPrea8ed with sufficient particularity, the officer is 

justified if enough appear to shew that the magistrate had 
jurisdiction over the subject matter. This 
be understood of 
requisites of one.’’

In Haye v Bush 2 Scott N. R. 86, at p. 92 appears 
anguage in the judgment of Tindal, C. J„ which shews 

that what is required is, that the warrant should be in 
such form as to leave nothing to “the judgment and discre- 
t.on of the constable, who is a ministerial officer chafed 
Tom'll6 rXeC7°".0f tho warrant according to its terms 
Justices ° °nary’ tit' Co,lstable. IV- Warrant of

In Regina v. Men 17 L. T. N. S.J222, atjp. 226, Black- 
urn J., said : In the present case the form of warrant 

adopted may be open to objection, and probably might on 
application to the Court for a writ of habeas, have en
titled the prisoners to be discharged from custody but 
we entirely agree with the opinion of Lord Hale (2 PC) 
that though defective in form the gaoler or officer is bound 
to obey a warrant in this general form, and 
is protected by it.’’
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In that case the arrest was under Irish warrants, not 
backed in England, and which did not specify with what 
particular felony the parties named were charged.

I may adopt the language of Mr. Justice Blackburn as 
entirely applicable to the case now before^us, 'and say 
that, " to cast any doubt on this subject would.jwe^think, 
be productive of the most serious mischief,[by discouraging 
the police in the performance of their duties, and by 
encouraging the lawless in a disregard of thejauthority of 
the law.”

In my opinion, the question reserved for our opinion 
must be answered in the affirmative.
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Lipsett V. Perdue.as
Isay I

nk, Infant— “«WAsasaï»*»'cy—Costs—ing

"sEsrasa190 p-
against the înCoUh^ôosts'ôf m kUo^LT1''0^ ,the imP°»ition 
tL costs of the official guardian, prid bÿïhe pïa'S ™cladü,«

by
r of

Brady, 14 Ir. C. L. R.
ion

This was an action for th

The learned Judge reserved his 
quently delivered the 
facts are fully stated

decision, and subse- 
following judgment, in which I

the

April 23,1889. Street, J.

J* ,fetendan‘iS an infant between nineteen and twenty 
years of age, and appeared by the official guardian. 1
o^rr‘° andln qUeStion without consideration,
o her than the payment to his father of an annual charge 
of *250, by a conyeyanee from his father, on the 11th of 
August, 1888. Early in September, 1888, the plaintiffs,
, ° »;e farmers, apphed to the defendant's father fora
leese of he property. The terms of the proposed lease

,Uf. d‘aC"SS=d' and «-ally settled between the 
plaintiffs, the defendant, and the defendant’s father, who 
is described as being an intelligent, practical farmer, well 
aware of the value of property.

The evidence satisfies me that the rent, $260 
reserved in the lease, is a fair rent. The lease 
drawn up by the defendant, wh

He

;j|
S

were

I
a year 

was then 
then a law student,o was
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and was executed by all parties on the 13th of September, 
1888, in the presence and with the full concurrence of the 
defendant’s father. A few days afterwards, the defendant 
and his father went to the plaintiffs, and told them that 
they had heard unfavorable reports concerning them, and 
that, as the lease was not binding because of the infancy 
of the defendant, they would not be bound by it. Upon 
the plaintiffs remonstràting, the defendant’s father said 
that they had made a sale of the place, and were not 
going to lose the chance of selling. The plaintiffs insisted 
upon their rights ; the defendant notified them that the 
lease was void : that he would not be bound by it : refused 
possession; and on the 31st of December, 1888, entered into 
a contract to sell the property to a third person. There
upon, this action is brought to restrain the sale, for damages, 
if the lease should be held invalid, and for general relief, 
under which the plaintiff s’ counsel asked at the trial for 
possession of the property.

The counsel for the infant submitted that the lease was 
void, or, at all events, that it was not a lease for the 
infant’s benefit, and should be declared not binding upon 
him on that account.

The evidence satisfied me that the plaintiffs were 
respectable men, possessed of several hundred dollars’ 
worth of personal property over and- above their debts, 
which were trifling, and that there was nothing in the 
controversies which they had had with two former land
lords for which they were to be blamed, or which 
rendered them undesirable tenants. Where their state
ments of fact conflict with those of the defendant, I 
should accept theirs in preference to his.

As a matter of law the lease is voidable and not void. 
The question is, whether effect ought to be given to the 
defendant’s attempt at avoiding it.

The lease is for a term of three years from the 1st of 
March, 1889, for $250, payable by two equal payraen ts of 
$125 each, on January 1st and February 1st, in each year.

The defendant objected that these payments should hav e

THE ONTARIO REPORTS, 1889.576 XV
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577been made to mature at 
that the leaseThis objection, an<1

:d“r trby th°thinSSS^Z-r int,°' an'1 1 1,0 “*
The real truth nf tl effeet upon that ground alone, 

defendant ami Ms father éfti V*"» ‘° be' that the 

Chance of soiling the placé and deZmiLtl geTriShe"

urged against its continuance I fi„,i , 7 ,easo“3

..... -, « - <* «.
\ „ : in •*rv i»» a*..... i„ »£, •landlords. My impression from what I 

was that the defendant 
in making a bargain, 
assist him.

the J iidgment. 

Street, J.

the
I»cy
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ges,
lief,
for 1

iwas
of the parties 

was fully a match for the plaintiff 
even had he not had his father to

sawthe
pon

the def , T 6'1 am 0f 0pinion that the attempt of 
the defendant to avoid the lease should be treated as 
ineffectual, and that the plaintiff>hould 
lor possession.

The disposition to be made of the costs lis a matter bv
no means free from difficulty. The plaintiffs will i„ the
canné’ Thinkyth t “I- °f th# gUai'dian ad Ktem’ but I 
cannot th.nk that justice will be done by leavino the
I tMnk « e°v h" t Wh0lekC0ste °f ‘he litigation, in which 
l think they have been right, and the defendant 
wrong.
nriLtnl6 'H'/10 Satisfactory authority, and no intelligible 
principles la.d down, m either the books or the cases. At 
W it appemthat an infant defendant might be made
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In Equity the practice has certainly not been to give 

costs against an infant personally : Westgate v. Westgate, 
11 P. R. 62, although they have frequently been ordered to 
be paid out of the infant's share of an estate before the 
Court.

Rule 1170 gives a discretion as to costs which seems 
wide enough to extend to the present case. I think this 
is a proper case for the exercising of this discretion, and 
that the defendant should be\ordered to pay the plaintiffs 
costs, including the costs which they pay the guardian 
those being added to their own upon the authority of 

Rule 1179.

pheiJudgment.
4,6Street, J.
3 B
ques
and

Dece

I I
durin 
his or 
142. 
best c
R. 61, 
the le 
be foi

The defendant moved on notice to set aside the judg- 
entered against him, and to have the judgmentment

entered in his favour.
We

In Michaelmas Sittings, November 18th, 1889, Moss, 
The defendant being an 

Maddon v. White

can or 
major! 
will, u 
it is a 
“ decla 
land ii 
tioned, 

But 
lease v 
Whate> 
shewn 
need nt 
should 
infant i 
his maji 
of life, 
mental 
His fath 
lease we 
evidence 
not intei

Q. C., supported the motion, 
infant, had the right to avoid the lease.
2 T. R. 139, would seem to show that a lease for an infants 
benefit binds him ; but in Woodfall on Landlord and 
Tenant, 14th ed., 36, note, it is said that this last case is 
not now considered good law. In any event the lease 

be avoided as it appeared not to be for the infants 
Infants, 27-8, 73 ; Platt on Leases,

can
benefit : Simpson on 
30-1 ; Pollock on Contracts, 4th ed., 33. It was a lease * 

reasonable man would have entered into. Thewhich no
times at which the rent was payable were not reason- 

should have been required to 
The

able as the payments
have been made at earlier periods of the year, 
evidence also shewed; that the tenants were most unde-

sirable ones.
Lash, Q. C\, contra. The law is now well settled that an 

infant cannot avoid a lease made during infancy when it is 
for his benefit, and the learned Judge has expressly found 

for his benefit: Hartshorn v. Harley, 19 C. P. 139 : 
Brady, 14 Ir. R., C. L. 61, 342. See also Mac-

it was 
Slator v.
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Burr. 1801. The learned Judge has disposed of the 
question as to the times at which the 
and the desirableness of the tenants

57»vive 
fate, 
d to
the

rent was payable,

this 
and 
tiffs’ 
lian, 
y of

December 21, 1889. Rose, J.

I think the law is well settled that an infant cannot 
during infancy avoid a lease made, reserving a rent for 
his or her benefit: Hartshorn v. Early 19 n P 1 TJ
m (2) Thatthe fact that the rent Lrved wZ^e 

best does not render it void: Slator v. Brady 14 Ir f T
th at P' 65V,342’ <3) That ifc is enough’ to say that 
the lease ; it must be shewn tha"t it Jd no

be for the infant s benefit : S. C., p. 65.
We have not here to determine whether such a lease 

cannot be avoided by an infant upon attaining his 
majority. Nor can we assume that in this case the infant 
will, upon attaining his majority, avoid it. Until avoided 
it is a good base, and so the judgment moved against in 

declaring the plaintiff entitled to the possession of the 
and in question, under the lease in the pleading men

tioned, merely declared that which is clear law.
But it was urged thatjthe Court is bound to declare the 

lease void, as it clearly was not for the infant’s benefit 
Whatever might have been our duty if it had been clearly 
shewn that the lease was not for the infant’s benefit we 
need not determine as, on the facts here, at the least' we 
should say that it may be that it is for his benefit. The 
infant is a clerk in a law office, within a year or two of 
his majority, and must be assumed to have some knowledge#" 
Of life even if by presumption of law he has not sufficient 
menta capacity to enable him to judge for himself.
His lather is a farmer, and between them the terms of the 
lease were settled and agreed upon. As we cannot, 
evidence, say that it may not be' for his benefit, 
not interfere. '
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Judgment, have been fixed as they were, I do not know, but I cannot 
say that they were to the infant’s detriment. As to that, 
and as to the tenants not being desirable, I am not 
disposed to differ from the finding of my learned brother 
Street. I do not refer to the facts more fully, as they are 
sufficiently set out in my learned brother’s judgment.

Some question was made as to the case brought down 
for trial on the pleadings.

It is apparent that the question which the parties 
down to try was, whether the lease was 
defendant, he having giveti notice that he would not be 
bound by it, being an infant, and because he had heard 
unfavourable reports concerning the plaintiffs. The de
fendant substantially failed, and the judgment is right 
unless there is doubt as to the order directing the infant 
defendant to pay the costs.

Having referred to the authorities cited by my learned 
brother, and to Earl of Orford v. Churchill, 3 V. & B. 59, 
where the costs were directed to be paid out of the infant’s 
share of an estate, and to Simpson oh Infants, pp. 463, 

Infants, p. 361, and the case there

Roae, J.

Rail
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II tid,
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other

His I

the M 
the al 
dants,

KB !
501 ; Macpherson on 
referred to of Defries v. Davies, 3 Dow). 629, I think the 
order made is right.

The distinction between ordering costs to be paid out 
of the infant’s estate, and ordering the infant to pay the 
costs to be realized out of his estate, is too fine to be 

reason why, in a proper case, there

' IffI

I

railpractical. I see no 
should not be an order for costs against an infant, to be judgm 

The 
be refi 
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Railwa 
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answer 

The (

recovered in the usual way.
Jp Defries v. Davies, the Court had so little tenderness 

for the infant that'it held that, where he could not satisfy 
the costs out of his estate, he must afford the creditor the 
satisfaction of having his person in execution.

In my opinion, the judgment was right, and the motion 
St be dismissed with costs.
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Galt, C. J., and MacMahon, J., concurred.
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These were two appeals, one on behalf of the St Oath

tZZT? P,ain;i«'s-)><'sment creditors, as d^fen- 
•, d between certain bond-holders of the defendant 

ailwtjy as plaintiffs and the plaintiffs in this action the 
judgment creditors, as defendants.

The plaintiffs, in their appeal, asked that an issue might 
be lefused to the bond-holders, and that their claims mi°ht 
be barred "on the ground that as holders of bond 
debentures of the St. Catharines and Niagara Central
tion of tiithey !md T l,Cn °r clnim uP°n anV specific por
tion ot the company s assets, and are not therefore entitled
to the above moneys which have been attached herein to 
nsrrei the debt of the judgment creditors." 
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upon October 7th,1889.
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The remaining foots and circumstances of the case suffi- 
cienfcly appear from the judgment of the learned Chancellor.

The two appeals came on for argument together, before 
Boyd, C., upon December 16th, 1889.
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sec.Statement./
73 i
to tl;
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let

Ayleaworth, for the defendants in the action, and for 
the bond-holders. The defendant company was incorpor
ated by the 44 Vic. (0.) <t 73, and I refer especially to 
35 51 Vic. ch. 78 (D.), makes the company subject to
Dominion Legislation, 51 Viet. c. Ü9 (General Railway Act) 

93, 94, 95, are incorporated with this special Act. We 
say that this is a fupd set apart for the Michigan Central 
Company ; and refer to Hancock v. Smith, 41 Ch. 1). 456 ; 
In re General Horticultural Go., Ex parte Whitehou.se, 32
Ch.D. 512 „

Collier, for the execution creditors. The “ undertaking 
, has been defined in Gardner v. London, Chatham, and 

Dover R. W.Co.,L. R.2 Ch. 201, 217; Wheatley v. Silk- 
stone and High Moor Coal Co., L. R. 29 Ch. D. 715. Bowen 
v. Brecon B. W. Co., ex parte Howell, L. R 3 Eq. 541, shews 
that the bond-holders cannot proceed except on behalf of 
all. In Re Hull Barnsley and West Riding Junction R. 
W. Co., 40 Ch. D. 119. Ames v. Trustees of Birkenhead 
Docks, 20 Beav. 332, at p. 346, is the strongest case. There 

simply a debt and no trust ; and if the defendant com- 
it can be attached. I
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pany could cheque out the money 
also refer to Swiney v. Enniskillen, Bundoran, and Sligo 
R. W. Co., 2 Ir. R. C. L. 338 (1868) ; Bouch v. Sevenoalcs, 
Maidstone, and Tunbridge R. W. Co., L. R. 4 Ex. D. 133.

?

I i
Ïm

i December 20th, 1889. Boyd, C.

Upon the evidence before me, I am 
the argument of counsel for the bond-holders that 
rights depend on sec. 95 of the Railway Act of 1888, (Dom.) 
As I understand, the bonds held by these appellants were 
issued or created in October, 1886, under the provisions of

!

• < not able to follow 
their
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undertaking” has been 
the completed work from which returns of 

money or earnings arise, and a charge upon the undertak
tionTfTe h1 theSeTenrningS aredestined the satisfac- 
" fe Charf ' That » very plain from the judgments
R 2 0172,7 L0rnd°\Chatham’ and n™ K W Oo., L

. i tin 217 ; In re Panama, New Zealand, and Aus
trahan Royal Mad Co., L. R. 5 Gh. 318 ; and Blaker v 
Herts and Essex Waterworks Co., 41 Ch. D. 407 As

likened to a fruit-beanng tree, the produce of which the 
incumbrancer is to enjoy. This definition will apply to 
any part of a road which is completed, or in a condition to 
make earnings. If the earnings are the produce of the 
railruad, they cannot be intercepted by an execution or a 
g ishing creditor of the company as against a statutory 
mortgagee or incumbrancer who is declared to have a first 
or preferential claim and charge upon the undertaking.

mean
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t their 
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Judgment. While there may he no specific lien on these particular 
moneys, yet the bondholders, as a privileged body, 
entitled to be satisfied thereout in priority to ordinary 
creditors, such as Phelps. Unless it he contended that the 
bond-holders are paid, J do not see for what purpose an 

<9ssue should be directed as between the bond-holders and 
the attaching 'creditors. The right of the bond-holders, if 
they wished to enforce their security, would be to have a 
receiver appointed, and to have the profits of the concern 
first applied for their satisfaction. It appears to me that 
this fund, so far as it is to be apportioned as earnings of 
this road, has its destination fixed by the scheme of the 
statute. The whole advantage of the bond-holders’ security 
would be drained frbm them if the earnings of the com- 

could be thus laid hold of by outside creditors.

arc
Boyd, C.
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It is not argued or suggested that the bonds are not 
valid and existing securities, and this being assumed, there 
is nothing to attach, and nothing in respect of whijfii there 
can he an issue, for the statute protects all the earnings 
of the company for the benefit of the bond-holders upon 
whose enterprise and capital the undertaking was launched, 

bond-holders’ appeal should be allowed, and the
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This was an action tried before Rose, J, and a jury at 
Toronto, at the Winter Assizes of 1889.

The plaintiff, a workman in the prison, in the employ
ment of one Brandon, a contractor fur work in the Central 
Prison, Toronjf, was detected in the act of conveying 

tobacco to one Berry, a convict confined in the prison 
/3—-VOL. XVIII. O.R.

Statement
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The defendant Massie, the warden, directed the other de
fendant, McGrath, a constable, to take the plaintiff into 
custody. The constable thereupon arrested him, and he 

indicted for the offence. The arrest was made in the

01

i
Central Prison. As the constable arrived at the door with 
the plaintiff, he took out a pair of handcuffs and handcuffed 
the plaintiff, and in broad daylight led him handcuffed 
from the prison to King street, thence to Adelaide street, 
along ifyelaide street to St. Andrew’s Square, and from 
thence to No. 3 Police Station in St. Andrew’s Market, 
where he was locked up. There was no evidence to shew 
that the defendant Massie took any part in the handcuffing.

The jury assessed t,he damages contingently at $200 ; and 
the Oth of September, 1889, the learned trial Judge 

directed judgment to be entered for the plaintiff as against 
the defendant McGrath, for $200, with full costs ; and for 
the defendant Massie, dismissing the plaintiff’s action

at
H

2'

vi
in
pr

til
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in

wi
as nei

innagainst him with costs. ch?

The. following is the judgment of the learned Judge

1
thrSeptember 6,1889. Rose, J.

The facts were not in 'dispute, and at the close of the 
evidence the case went to the jury merely to assess the 
damages contingently. If I should be of opinion that 
there'was a case to go to the jury in law and on the facts, 
then judgment was to be entered for the plaintiff ; and if of 
the opinion that the plaintiff’s case failed in law, or on the 

to be entered for the defendants.
infraction of Prison

1
vec
Ind
It
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Bayfacts, then judgment

The plaintiff was clearly guilty of 
Rule 201. The intention to commit an offence was ap
parent from the act itself as well as from prior conduct.
> The rules were made by the inspector under R. S. O. ch. 
217, 1877 (R. S. O. ch. 238,1887,) and approved by the 
Lieutenant-Governor in Council on the 31st December, 
1881, as well as of the provisions of sec. 28 of ch. 238. In 
so far as such rules have the force of a statute any infrac
tion of them is a misdemeanor under sec. 25, R. S. C. ch. 
173, and punishable accordingly.

If sec. 28 of ch. 238 is to be read as not creating an
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Thti.Jitidach of the rule was indu.f»M • i
at common law. Sec Hex v Rnhi fcab£s a ^«demeanor 
Rex v. Harris, 4 T. T 79,9'citedin
Smith, 2 Doug. 441 440 • 20~ ^ee also Rex v-
244. ’ ° ’ Maxwe11 on Statutes, 2nd ed., p.
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587de-

into
he

the
vith
ffed
iflfed
reet,
rom
•ket,

fing.

^dge a

i for 
n as

i

the reilSOn why the pro-
infraction of the rule lai!l d0 ' TVeTS “ ,'or
Prevent an indictment It « 2 ,dl ^on would not
« material difference between e L 61''"” tbat tl,ere is

1 the section : Bex v Wriaht 1 p 0 the rule and
Buchanan S O B HOT m ’ ,Bu7' 5i3’ an,J Regina v. 
point. C y' ' y 50 be refened to on this

The plaintiff having been found 
able offence, was liable to be 
without

. committing an indict-ssr^mm
rnagis'trate'have K^stmed^ ^ ^ ‘he

But the plaintiff 
through the streets.

pLK3zei!“.t1.h.Z^L5
con' fu,rtber report of the same case, is found in 6 D & R

but they have not averred that it was necessary for that
an7dan“erh f‘ r had at.te,nPted to escape, or thaUhere was 
any danger of his escaping: and such a degree of violence

-d lt~j“u3Hing t0 it'” lD this Hoh'^

Torts'8 „C7finiS rlferred,> ,itt the 5th ed- of Addison on 
7.P- 6.60' wj1616 the learned author says • “If a 

constable abuses the legal authority conferred upon him by

i :

at once handcuffed, and thus taken

•' 1l the 
s the 
that 

facts, 
l if of 
n the 
lants. 
’rison 
is ap-

-

ct.
0. ch. 
>y the 
mber, 
i. In 
nfrac- 
C. ch.

ing an



Il

1

[VOL.THE ONTARIO REPORTS, 1889.588

* 11sÉSspp
convicted prisoner, unless he has! attempted to escape, 
or except it be necessary in order Ü prevent Ins escaping.

The English law has always b^n sensitively caieiul of 
the liberty of the person, something not always well 
remembered in these days ; and while the Courts have 
always protected its officers in the discharge of duty they 
never have, nor indeed can they brook injustice being com-

c
1

t
h

mitted in the name of law.There was not the slightest evidence offered here to 
justify the handcuffing, and the amount of damages awarded 
cannot in any degree be deemed large when the jury were 
informed that the plaintiff was m broad daylight M h»™ 
cuffed from the Central Prison to King street, thence to 
Adelaide street, along Adelaide street to St. And ew 
square, and from there to No. 3 police station, wheie he

W<Cle»rly upon the law and evidence the detective is liable 
in trespass ; and judgment must be entered against him for 
the damages, $200 and costs ot suit. . ,

think the plaintiff is entitled to recover against
the defendant Massie. •„„ne„i,i„If I have taken the proper view the arrest was justifiably
and in directing McGrath to take the plain >«"‘rVCfe to 
S alrgZtZLtin'anywVdhected the hand

and shackled my hands, and as he turned he said to Mr. 
Massie, ‘you will be down at three o’clock to lay the charge, 
and he said ‘yes,’ and then I was taken &c.

Mr Wheeler, the plain till’s uncle, called by the plaintiff; 
said that he was not at all clear whether Massie was or 
was not in the room when the handcuffs werei put on, and 
did not hear any orders given by Massie to the deUctn e 
to “ take him down.” “ The only thing I heard in the matter 
was detective McGrath ask the warden if he was' “m,nS 
down, and he said he would be down at three o ^ck that 
is just as he had the handcuffs on him ; he fou,d.ke l,ow" 
at three o’clock, and lay a charge, or something like that.
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In Michaelmas Sittings, 1889, Bigelow moved to set 
aside the judgment entered for the plaintiff aminst the 
Ki“ "“h' „d <„ u« ».

In the same Sittings, also moved to set aside

have thgemend 7 ^ ^ defendant Massie, and to 
agaLt him gme " “ ^ P'ai“^ '-our as 

In the

of 1ell
ve
ey

to
led r? ». -sr-ïï.:

plaintiffs motion. The first question is as to the mode of 
punishment. There are two remedies provided for, namely 
,(1) a <fram;'1 prosecution under the rules made by thé 
mspeetor under sec. 6 of R. S. 0. ch. 238, and (2) the 
infliction of a penalty under sec. 28. The remedies are 
cumulative, ami the plaintiff was subject to either of them 
The arrest was therefore legal and valid. Then as to the 
handcuffing^ The constable certainly had the right to 
handcuff. It is a matter that must not be too closely scru- 
tmmed. The cimes are referred to in the judgment of the 
Judge at the trial. As to the defendant Massie, the evidence 
clearly shews that he was no party to the act of the 
stable in handcuffing the plaintiff.

MoOdlimay shewed cause to the defendant’s motion 
and supported the plaintiff's. Under sec. 28 of R. S 0 ch' 
238 (1887) a specific pecuniary penalty is imposed for the' 
offence, and the only mode of punishment is the infliction 
ot the penalty to be recovered in any Court of 
jurisdiction. The plaintiff therefore 
indictment and his arrest 
ants are liable. Then
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illegal, and both the defend-
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to the right to handcuff. The 
defendant McGrath exceeded his duty in handcuffing 
the plaintiff. The authorities clearly shew that 
stable has no authority to handcuff a prisoner unless he 
attempts to escape, or the constable is apprehensive that

:
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Argument. }ie is about to do so. The evidence failed to shew any
thing of the kind here. Then as to Massie, he counten
anced the handcuffing, and was 
being done, and is therefore responsible for it.

x590 THE ONTARIO REPORTS, 1889.

Ill

inin fact instrumental in its
C.
ar
mDecember 21, 1889. Galt, C. J. :—

As a difference of opinion exists as to the mode of pro
cedure in cases like the present (although in the present 
instance it does not affect the right of the parties) I deem 
it expedient to express my opinion. The charge upon 
which the defendant Massie directed the arrest of the 
plaintiff was for an infringement of Rule 201 of the rules 
and regulations made by the inspector of prisons, which 
enacts that any officer or employee who shall bring into 
the prison any tobacco to any prisoner “ shall be at once 
dismissed, and criminally prosecuted.”

Rule 219 provides that “all officers, foremen, inspectors, 
or other employees of the contractors who may under the 
regulations be permitted to enter the prison workshops or 
yard, must strictly conform to all rules and regulations 
laid down for the guidance of guards or employees of the 
prison, and any infraction of such rules and regulations 
will be promptly dealt with.”

These rules were made under the provisions of ch. 217 
R. S. 0. sec. 6, which have been fully set out in the judg
ment of my brother Rose. It is manifest the inspector 
has no power to make any rules except as regards persons 
employed in the prison.

It is also clearly stated in the rules that persons 
ployed by a contractor are to be subject to those rules, and 
such rules having been approved by the Lieutenant- 
Governor in Council are binding on the warden.

By sec. 21, of R. S. O. ch. 217, 1877 ; R. S. 0. ch. 
238,1887, sec. 23, “ The warden of the Central Prison shall 
reside within such prison, and shall be the chief executive 
officer of the same under the direction of the inspector, and

such shall have the entire executive control and manage-
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Counc 1° and h TTf F Liout™“t-Governor in£izi --—
ment of the institution ”

ofs'^Gi!«y'h0Weyer'COntended that as under sec.28 
of R S. 0. ci,. 238, a specific pecuniary penalty was imposed
no other proceed,ngs could be taken than those therein men- 
tioûtid, and therefore the 
illegal.

I cannot agree with this contention for this reason, the 
scct.cn ,n question embraces all persons whether they were 
officers of the prison or not, and had the defendant not 
been in the emp oyment of one of the contractors, beyond 
question he would have been liable under this section; but 
as he was in such employment, he was not only liable 
under it, but was also liable to punishment under the rule. 
Ihe punishment by the rule has no reference to any 
pecuniary penalty, it enacts that a person guilty shall be at 
once dismissed and criminally prosecuted.

The statute has reference to all persons, and enacts a 
penalty. The rule refers to only one class of persons, and 
would have no application to any persons who do not come 
within its provisions. To give effect to Mr. McGillivray's 
contention, would be to hold that there was no greater 
control over persons admitted to the prison and to the 
supervision of the labour of the prisoners, than 
public generally.

I am, therefore, of opinion that if Massie directed the 
arrest of the plaintiff, he was justified in so doing.

As respects the manner in which the plaintiff was treated 
after his arrest by defendant McGrath, I fully concur in 
the judgment of my brother Rose.
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Judgment. Rose, J.

rer
As to the question of the breach of prison rules being 

indictable at common law, it is necessary to understand 
clearly what was done.

As stated, the rules were made under the provisions of 
sec. 6 of R. S. 0.^877, ch. 217.

“ 6. The said inspector shall have power, and it shall be 
his duty, to make rules and regulations for the manage
ment, discipline and police of the Central Prison, and for 
fixing and prescribing the duties and conduct of the warden 
and every other officer or servant employed therein, * *

but no such rule or regulation shall have any effect until 
and unless it is first « approved of by the Lieutenant- 
Governor in Council.”

Rules were made and approved of by the Lieutenant- 
Governor in Council. Among them were the rules in 
question, viz., 201 and 219.

Rule 201, provided “ That any officer or employee who 
shall knowingly bring in or cany out, or endeavour to bring 
in or carry out, or knowingly allow to be brought in or 
carried out, to or from any prisoner, any money, clothing, 
provision, tobacco, letters, papers or other articles whatso
ever, shall at once be dismissed and criminally prosecuted.”

Rule 219, provided that “ All officers, foremen, instruc
tors, or other employees of the contractors who may, under 
the regulations, be permitted to enter the prison, work
shops or yard, must strictly conform to all rules and regu
lations laid down for the guidance of guards or employees 
of the prison ; and any infraction of such rules and regu
lations by the employees of contractors, will be promptly 
dealt with.”

The plaintiff was at the time of the committing of the 
grievances complained of, a workman in the prison, in the 
employ of one Brandon, a contractor, and therefore made 
by Rule 219 subject to the provision of Rule 201.

And first, did section 6 authorize the passing of Rules 
201 and 219 ?
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regulations for"!? ^ thC worcls: ',to make rules and Judgment

siJificZn "n1'06'1’;3 f W°rd ofthe most comprehensive 
gmfication. It is dealt with most fully in Tomlin’s 

Law Dietmhary, from which I make the follow!
Tolice, [not improbably from II„\re, 

public police and 
nify the du 
but is

ing
®d

i of
rs :

ng extract, 
a city.] The term 

economy, is applied by Blackstone to sig- 
regulation and domestic order of the kingdom

larner “7 appMed to tho marnai regulations of
wb8 l ,tS 8 townS’ Particularly of the metropolis- 
whereby the individuals of the State, generally speaking’ 
or of any town or city within itself, like membels of a well::ztaryTbound to con/°rm «!«-^ Z!l r,dZZrTUbj' 9°°d r'ei<Jtlh°whood, and good

It apparently has been deemed necessary for the 
ment, discipline and police of the prison, that 
should be made ; and, in 
warranted by the statute.

Then such rules having been made, and the plaintiff 
having made himself subject to them, by taking employ
ment in the prison under the contractor, was a breach of 

em.or of Rule 201, an offence indictable at common law ?
v. Harrzs, 4 T. R. 202,at p. 205, is I think decisive 

that question. I quote from Lord Kenyon, C. J.’sjudg- 
mènt: So here, this statute gave authority to the King in 
council to make the order in question; and the disobeying 
It becomes an indictable offence at common law ”

The cases are collected in Wilberforce on Statute Law 
at p. 70, where Regina v. Walker, L. R. 10 Q. B. 355 i« 
referred to. That was a case where there had been dis- 

, ,, ,an order o£ commissioners under the statute, 
and the disobedience was held to be a misdemeanor.

Lush, J„ said, at p. 358 : “An order made under a power 
given in a statute is the same thing as if the statute enac- 
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judgment, ted what the order directs or forbids ; the statute delegates 
to others, here the commissioners, the power to say what 
shall or shall not be done.”

But it is said that the disobedience of the rules in ques
tion is not punishable by indictment because of the pro
visions of sec. 27 of the same Act. (R. S. 0.1877 ch. 217.)

That section is as follows: “ No spirituous or fermented 
liquors shall, on any pretence whatever, be brought into 
the Central Prison for the use of any officer or person 
in the institution, except the warden, or for the use of any 
convict confined therein (except under the rules of the 
institution) ; and any person giving any spirituous 
mented liquors, or tobacco, or snuff, or cigars, to any convict 
(except under the rules of the institution), or conveying 
the same to any such convict, shall forfeit and pay the 
of forty dollars to the warden, to be by him recovered for 
the use of the prison,in any Court of competent jurisdiction.

as shewing
that because the section provides a penalty the remedy

5
forRose, J.
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by indictment is taken away.
It is to be observed that the Rule 201, provides for dis- 

27 for forfeiture of amissal from employment ; the 
penalty. The words “ and criminally prosecuted ” in the 
rule add nothing, unless criminal prosecution can be main-

an indictment betained. The words are not impotent, if 
either for disobedience of the rule or the section.

In Rex v. Robinson, 2 Burr. 799, the defendant was in
dicted for disobeying an order of maintenance of grand- 
children.

The statute 43 Eliz. ch. 2, sec. 7, enacts, that fathers, 
grandfathers, &c., shall maintain their children and grand
children, &c., in such manner as the justices shall direct; 
and it annexes a penalty of £20 per month, to be recovered 
in a summary way, by distress, &c., under the 11th ■sec-

The Court, at p. 804, held the offence to be indictable, for 
the reason that “ a remedy existed before the statute of 43 
Eliz., for disobedience of an order of sessions is an offence 
indictable at common law."
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ma alatuie," is an oflenca indictable at «,1!.’.^''“
the^î” f“ RT V,Robmmn- Loi>l Mansfield said : «Here 
the relief is to be assessed and directed by order of 
sessions ; and a particular proceeding, in a summary way

me'Zrf K Act’aS a P"“eular sanction and method of punishment, in case of failure But it is h
Zat disd b dat the tLcgiS,atUre then kn™ and considered 
that disobedience to an order of sessions was an offence

indictable at common law.’ So that they must have in
tended that there should be, and there actually are, two 
mned.es m the present case; one to proceed by way of 

indictment for disobeying the order, where the weekly 
payment ,s neglected or refused to be made; the other to 
distrain for the twenty shillings penalty after the expira-
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n rny best judgment, Regina v. Robinson is a strong 
authority m favour of the defendants; for, if I am correct 
in my view that the order or rule made by the inspector 

authorized by the statute, then disobedience to it was 
indictable at common law ; and when the Legislature pro-
7/ 6 °®euce °f th^same character should make
he offender liable to a penalty, it must be taken to have 

intended that

was
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irect ; 
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as cumulative, for the rule passed pursu
ant to the statute must be read as part of the Act, and so 
as if It and section 27 were found in the 
See also Rex v. Harris, 4 T. R. 202.

It seems to

same statute.

that Lord Mansfield made it clear by his 
... to keeping an ale house without license,

which was held not indictable, because it was no offence at 
common law, and the statute which makes it an offence 
has made it punishable in another
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That is, in Rex v. Robinson, it was enacted that dis
obedience to the order of sessions should make the offender 
subject to a penalty, which disobedience was also, prior to 
the statute, punishable by indictment at common law, 
while in the ale house case the penalty was incurred for 
an offence not punishable by indictment at common law.

So here the penalty of $40 is incurred for disobedience 
to the statute, while for disobedience to the rule, dismissal 
from employment is the penalty ; and disobedience to the 
rule also renders the offender liable to indictment.

It comes to this, either there was no power to make a 
rule subjecting the offender to dismissal, or the disobe
dience to the rule is punishable by indictment.

Perhaps after ail it does not much matter if, as my 
learned brother MacMahon thinks, that the disobedience 
to the section 27 renders the offender subject to indict
ment, as the result would be the same whether indicted 
for disobedience to the rule or the statute.

I agree to what my learned brother MacMahon has said 
as to the other grounds argued, and as to the disposition 
of the motions.
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MacMahon, J.

The facts necessary to an understanding of the case arc 
ccinctly set out in the judgment of ray learned brother 

Rose, at the trial, and*the reasons assigned for his judgment 
clearly stated therein that I deem it advisable to set 

out his judgment in full, which is as follows. [The learned 
Judge then set out the judgment of Rose, J., at the trial, 
ante p. 586] :

What was urged by counsel for the plaintiff was, that as 
28 of R. S. 0. ch. 238, (1887) prescribed that for a viola

tion of the provisions thereof by conveying tobacco, &c., to 
any convict confined in the Central Prison a penalty ot $40 
is imposed, which could be recovered by the warden in any 
Court of competent jurisdiction, and that that was the only 
penalty, the plaintiff should not have been placed under 
arrest by Mr. Massie for an indictable misdemeanor.
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After the best consideration I have been able to give to Judgment, 
the quest,on, I think that the contention of plaintiff’s 
counsel as to that is correct. P " MaoM“ion'
Jnhe. 0th“f-0f,f • 238 provides tlifthe said inspector”
( prisons) shall have power, andfo shall be his duty to 
make rules for the management, liscipline and police of 
the sanl Centra Pnson, and for filing and prescribing the 
duties and conduct of the warden and every other officer 
or servant employed therein, and for the * * correction’ 
pun.shment and reward of persons confined therein," &c. ’

Rule 201 made by the inspector, and put in at the trial 
piGV,des that : “ Any officer or employee who shall know- .

*ng’y br,rg ™ or carry out. or endeavour to bring in f
any * tobacco • * shall be at once dis- j

missed and criminally prosecuted.” /
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It was under the 
virtue of the

authority of the above rule, made by 
power assumed to have been conferred bv 

sea 6 of the Act, that the arrest of the plaintiff was ordered. 
But for the reasons I shall presently state I think no power
ti,eSinsp!ctovd ** ^ ° *° make the ru,e Promulgated by

Sex y. Harris. 4 T. R. 202, and Sex v. Robinson. 2 
Burr. 799, referred to in the judgment of my learned 
brother Rose, arc the authorities upon which he relied in 
holding that the plaintiff 
misdemeanor at common law.

By the 26 Geo. Ilf., ch. 6, sec 1, it is enacted that all 
peisons going on board ships coming from infected places 
sha 1 obey such orders as the King in Council shall make, 
without annexing any particular punishment. And it was 
held in R,x v. Harris, that the disobedience of an order 
issued by the King in Council under that Act was an 
indictable offence and punishable as a misdemeanor at 
common law.

as said 
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rJhe foundation for the decision in Rex v. Harris, rested 
on the judgment in Rex v. Robinson, 2 Burr 799, where 
there is a lengthened argument of counsel on the point 
involved in the case ; and in the judgment of Lord Mans^

\
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field, all the authorities up to that date, (1759), appear to 
have been considered.

Lord Kenyon, rn^Rex v. Harris, 4 T. R. 202 at p. 205, 
gives the following short conspectus of the case in 2 Burr. 
799 : “ In Rex v. Robinson, the defendant was indicted for 
disobeying an order of maintenance of his grand-children. 
The statute 43 Eliz. ch. 2, sec. 7, enacts ‘that fathers, 
grandfathers, &c., shall maintain their children and grand
children, &c., in such manner as the justices shall direct’ ; 
and it annexes the penalty of £20 per month, to be re
covered in a summary manner by distress, &c., under the 
11th section. The prosecutor in that case, however, 
thought proper to prefer an indictment for disobeying an 
order of the justices made upon him; and, after verdiçt, a 
motion was made in arrest of judgment, which was argued 
very ably, on the ground that, as the Act of Parliament 
had annexed a specific punishment, and prescribed a par
ticular mode of proceeding, it was not an indictable offence. 
But the Court, after great deliberation, were clearly of 
opinion that, as the Act of Parliament had given the 
justices power to make the order, the breach of it was 
indictable as a misdemeanor, at common law.” He then 
proceeds : “ So here this statute gave authority to the 
King in council to make the order in question ; and the 
disobeying of it becomes an indictable offence at common 
law.” *

Grose, J., in giving judgment said, at p. 206 : “ The Act 
of Parliament having given power to the King in Council 
to make the order in question, and not having annexed any 
specific punishment to the disobedience of it, it is undoubt
edly a common law offence, and must be punished accord
ingly.”

Lord Mansfielâ, in giving the judgment of the Court in 

Rex v. Robinson, 2 Burr, at p. 803, said : “ The rule is 
certain ‘ that where a statute creates a new offence, by pro
hibiting and making unlawful anything which was lawful 
before ; and appoints a specific remedy against such 
offence, (not antecedently unlawful), by a particular sanction

:

?
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Judgment, filled in order to render the enactment complete; and it is 
— that which creates the marked difference between the sec- 

MacMahon. ^ in our Act and the 26 Geo. III!, under which Rex
v. Harris was decided, where it required the order of the 

I King in Council to create an offence.
In my opinion (although I would have expressed it With 

much greater confidence, but for the view entertained by 
my brother Rose,) no power or authority is conferred upon 
the inspector by section 6 to make a rule which could 
interfere with the provisions of section 28, or which could 

an oHence to be crt&ted indictable as a misdemeanor

XTHE ONTARIO REPORTS, 1889-600
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By section 6, the power conferred upon the inspector is,
I conceive, limited, and confined to making regula
tions for the management of the prison, and prescribing 
the duties of the warden, am] officers, and servants, and 
for the correction, punishment and reward of prisoners

no way includes the ' 
authority to make that portion of Rule 201 creating the 
offence, which the plaintiff was attempting to commit when 
arrested, an indictable one.

By section 25 of R. S.C., ch. 173, “ Every wilful violation 
of any Act of the Parliament of Canada or of the Legislat 
of any Province of Canada, which is not made an offence 
of some other kind, shall be a misdemeanor, and punishable
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The offence created by section 28 of R. S. 0. ch. 238, 
« i9 not made an offence of some other kind,” and so is an 
indictable misdemeanor, and the plaintiff could have been 
prosecuted under an indictment.

The plaintiff was arrested in the act of conveying 
tobacco to one Berry, a convict, confined in the Central 

and Mr. Massie, the warden, ordered McGrath

the

<

Prison, 
to take him into custody.

The learned trial Judge has referred to the authorities 
governing this case, where a constable is guilty of excess 
in handcuffing a prisoner whom he has arrested.

In Burn’s, Justice Of the Peace(30th ed.jat p. 1137, under
75
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The result is, that the defendant McGrath's motion to 
ae aside the plamtifl's judgment against him, will be dis-
theS<judmnent°StS ’ f*011 Ü'C ,,lm"till's niotio»1 to set aside
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Watt v. Clark.
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Malicious prosecution—Right of defendant to prove plaintiff guilty of the 
criminal charge laid.

In an action for malicious prosecution the claim which was put in issue 
was that defendant did on a certain day charge plaintiff with having on 
two or three occasions committed wilful perjury.

The learned Judge at the trial ruled that the defendant could not go into 
evidence to contradict plaintiff on his statement as to the perjury, or to 
establish the truth of the facts desired to be set up:—

Held, that the ruling without qualification was too broad ; for though a 
defendant in an action for malicious prosecution is not bound to prove 
the plaintiff’s guilt as charged in the criminal proceedings, still he is at 
liberty to do so if it be necessary to establish reasonable^md probable

T
T

evid
TJ

finin 
his s 
whalcause. .

Queere, as to the onus being on the plaintiff to establish his innocence.

This was an action for malicious prosecution brought 
by the plaintiff against the defendant.

The cause was tried before Street, J., and a jury, at 
Chatham, at the Spring Assizes of 1889.

The defendant procured four several indictments for 
perjury to be sent before the grand jury at Chatham, all 
of which were ignored by them.

The jury ^pund a verdict in favour of the plaintiff, and 

judgment was entered in his favour.

In Easter Sittings, 1889, a motion was made to set aside 
the judgment, and for a new trial among other grounds on 
those set out in the judgmept of Rose, J.

In Michaelmas Sittings, 1889, the defendant in person 
supported the motion.

Pegley, contra.
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December 21,1889. Rose, J.—

It was made clear at the hearing of the motion that 
could not interfere on what I may call the general merits. 

But the defendant pressed upon us that the first claim 
' in the statement of claim was founded on a prosecution that
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This objection fails.
The further objection that I desired to consider 

evidence was rejected improperly 
Jhe ruling complained of was as follows :

His Lobdship. I do not understand that • you are con

what you are cross-examining him about. J X *
Mr. Arnold.—Certainly.

—““ ”11 ■» « 

these pleadings or to establish the 
you want to set up. However, in the meantime, you
commits rUr eXaminatr He haS de"ied he
committed the perjury, and you have a right to cross- 
examine him upon that statement." .
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“ This action is for malicious^ prosecution, and in an 
action for malicious prosecution the plaintiff has to prove, 
first, that he was innocent and that his innocence was 
pronounced by the tribunal before which the accusation 
was made ; secondly, that there was a want of reason
able and probable cause for the prosecution * 

lastly,” malice.
This case is very fully referred to and commented on in 

“ The Law Relating to Actions for Malicious Prosecution, 
by Herbert Stephen (1888).” In a foot note to p. 108, the 
learned author states that he does not know of any other

Judgment. 
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authority for this proposition.
Certainly there is no dissent from that view by any of 

the learned Judges in that case, and 1 am not sure that Brett, 
M.R., does not say substantively the same thing, for at p. 
448, he says : “ It is not enough for the plaintiff to shew, in 
order to support the claim which he has made, that he was 
innocent of the charge upon which he was tried ; he has to 
shew that the prosecution was instituted against him by 
the defendants without any reasonable or probable cause.”

Again, on p. 449, “ And I wholly differ from the sugges
tion that it is sufficient for the plaintiff to shew that he 

innocent of conspiracy and that in the end there 
substantial ground for charging him with conspiracy.” 

In the House of Lords 11 App. Cas. 247, no comment is 
made on this proposition ; but on the contrary the Lords 
approve of the law as laid down by the Lord Justices of 
the Court of Appeal. 1

It is not necessary in this case to pronounce any opinion 
as to whether such onus lay upon the plaintiff, but I would 
venture to suggest that at any rate in view of the above 
expression of opinion, wide latitude should be allowed to 
defendant in proving reasonable and probable cause.

The law is thus summarized in the Blackstone edition
“ The record is
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of Taylor on Evidence, 8th ed., sec. 16G7 : 
conclusive evidence for the plaintiff to establish the fact of 
acquittal, although the parties are necessarily not the same 
in the action as in tho indictment ; but it is no evidence
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In the Matter of Roman Catholic Separate Schools. s
Public schools—Separate schools—R. S. 0. (1887) ch. 285, sec. 180, subsec. 

8—ib., ch. 827, sec. Ifi. reli,
Ron

Held, that if theio assessor is satisfied with the primil facie evidence of the 
statements made by or on behalf of any ratepayer, that he is a Roman 
Catholic pursuant to R. S. 0. (1887) ch. 225, sec. 120, subsec. 2, and 
thereupon (asking and having no other information) places such person 
upon the assessment roll as a separate school supporter, this ratepayer, 
though he may not, by himself or his agent, give notice in writing pur
suant to R. S. 0. (1887) ch. 227, sec. 40, may be entitled to exemption 

school purposes, he being in the 
supposed assessed as a supporter to Roman Catholic separate

S,

Sepa
paye

from the payment of rates for public 

schoo
Held, also, that the Court of Revision has jurisdiction, under R. S. 0. 

(1887) ch. 225, sec. 120, subsec. 3, on application of the person assessed, 
or of any municipal elector (or ratepayer, as under R. S. O. (1887) ch. 
227, sec. 48, subsec. 3), to hear and determine complaints, (a) in regard 
to the religion of the person placed on the roll as Protestant or Roman 
Catholic, and (6) as to whether such person is or is pot a supporter of 
public or separate schools within the meaning of the provisions of law 
in that behalf, and (c), which appears to be involved in (6), where such 
person has been placed in the wrong column of the assessment roll for 
the purposes of the school tax.

ilso competent for the Court of Revision 
claim of

Th

gives
Cath<

Publii 
sectioj 
quonfc 
and tl

It is to determine whether the 
any person wrongfully omitted from the proper column of the 
nt roll, should be inserted therein upon the complaint of the 

person himself, or of any elector (or ratepayer).
Held, also, that the assessor is not bound to accept the statements of, or 

made on behalf of, any ratepayer under R. S. 0. (1887) ch. 225, sec. 120, 
subsec. 2, in case he is made aware, or ascertains before completing his 
roll, that such ratepayer is not a Roman Catholic, or has not given the 
notice required by sec. 40 of R. S. 0. (1887) ch. 227, or is for any reason 
not entitled to exemption from public school rates.

Held, also, that a ratepayer, not a Roman Catholic, being wrongfully 
assessed as a Roman Catholic and supporter of separate schools, who 
through inadvertence or other cause does not appeal therefrom, is not 
estopped (nor are other ratepayers) from claiming with reference to the 
assessment of the following or future years, that he is not a Roman 
Catholic.
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Held, lastly, that a ratepayer, being a Roman Catholic, and 
the assessment roll as such and as a supporter of separ 
has not given the notice required by R. S. 0. (1887) ch. 227, sec. 40, is 
not (nor are other ratepayers) estopped from claiming, in the following 
or future year, that he should not be placed as a supporter of separate 
schools with reference to the assessment of such year, although he has 

given notice of withdrawal mentioned in R. S. 0. (1887) ch. 227

appearing in
schools, who

sec. 47.

This was a case submitted to the Chancellor by the 
Minister of Education, in pursuance of the Public Schools 
Act of Ontario, R. S. 0. 1887, ch. 225, whereby the
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case he is made aware or ascertains before completing his Roll that such 
ratepayer is not a Roman Catholic, or has not given the notice required 
by section 40 of the Separate Schools Act, or is for any reason not entitled 
to exemption from Public School rates ?

Fourth Question.

1. In case a ratepayer, not being a Roman Catholic, is in any year 
wrongfully assessed as a Roman Catholic and supporter of Separate 
Schools, and through inadvertence or other cause did not appeal there 
from : Is lie or is he not estopped from claiming in such following or 
future year with reference to the assessment of such year, that he is not 
a Roman Catholic.

2. Or, is a ratepayer, being a Roman Catholic and appearing on the 
assessment roll as a Roman Catholic and supporter of Separate Schools, 
although he had not given the notice under sec. 40 of the Separate Schools 
Act, and not having given the nçtice of withdrawal mentioned in sec. 47 
of the Separate Schools Act : Is he or is he not estopped from claiming 
in such following or future year that he should not be placed as a sup
porter of Separate Schools with reference to the assessment of such year, 
although he had not given the said notice of withdrawal.

Under the circumstances stated in either of the last two paragraphs, if 
ratepayer himself is estopped, are or are not the other ratepayers of 

the municipality estopped also, and without remedy by appeal in such 
following or future year ?

X
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The case came on for argument upon December 13th, 
1S89, before Boyd, G., and Robertson, J. [lie
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Moss, Q.C., and Dr. O'Sullivan, appeared respectively in 
support of the opposing contentions.

Moss, Q. C.—The case has to do with R. S. 0., 1887, ch. 
227, especially sec. 48, which is similar to ib. ch. 225,
120, subsec. 2. The questions arise principally betw 
people who claim to be supporters of Roman Catholic 
Separate Schools, and assessors and collectors of rates. 
As to the course of legislation—there was an Act, 18 
Vic, ch. 131, (1855), with reference to the formation of 
Separate Schools, but ip is embodied substantially in 
C. S. U. C, ch. 65, which seems as far back as it is 
necessary to go to see what the position of Separate 
Schools was at that time., , Secs. 18 to 36 of that Act

;/ provided for the formation of Roman Catholic Separate 
Schools, and provided for the mode in which such Schools
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Argument. those on the trustees’ list who had given notice and claimed 
exemption.

[Boyd, C. : But how would the trustees have complete 
knowh*jge ? ]

I do not think there is any express provision. Of 
course they have access to the collectors’ and assessors’ rolls.

[Boyd, C. : But this would afford no adequate check.]
Sec. 14 provides that every one not on the trustees’ list 

shall be rated for the Common Schools. This we say 
the state of the law under the Act of 1863. The first change 
after that was made in 1874 by 37 Vic. ch. 28, which consol
idated all previous Acts with reference to Public Schools : 
(22 Vic. ch. 64, being C. S. U. C. c. 64, 23 Vic. ch. 49,34 Vic. 
ch. 33). That Act also provided (sec. 46) that the township 
councils should do certain things, which the next Act 
amended (40 Vic. ch. 16, 0.) so as to affect the matters now 
under consideration.. By sec. 13 of that Act, sec. 46 of the 
Act of 1874 was amended» by inserting sub-secs. 4 a, 4 b, 
4 v, 4 d, 4 ^ and amongst other things it was provided that 
in the assessment roll a distinction should be made between 
persons as to their religion, and

1
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act
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as t

as to whether they were 
supporters of Separate or Public Schools, and that the 
clerk of the township, in the collectors’ roll, shall distin
guish between Public and Separate School rates.

■ Under these provisions certain duties were imposed : 
(1) as to the assessor, who for the first time is directed to 
distinguish in the annual assessment roll between Public

rate
taki
in t:

[I
to g 
thosi
Itand Separate Schools and their supporters, and the ffiourt 

of Revision is to determine complaints as to persons peing 
wrongfully placed ; (2) the clerk of the township is to 
make out the collectors roll in which further columns 
to be put so as to distinguish Public from Separate School 
rates ; (3) the collector is to collect and levy upon the 
taxable, property all sums of money legally imposed th 
on in respect to Public and Separate Schools.

[Boyd/0! : Before that these, separate rates were levied 
by the trustees ? ]

Yes, the Acts of 1869, C. S. U. C. ch. 64, and 1863, 26 
Vic. ch. 5, gave them that power.
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Argument, provisions are re-enacted. Sec. 78 of R. S. 0.1877, ch. 201, 
as to the assessor’s duty, is brought into this Act of 1886 by 
sec. 4!). The legislation concludes with R. S. 0. 1887, ch. 
225, the Public Schools Act, and the Separate Schools Act, 
ib.t ch. 227, in the latter of which secs. 41, 42, 43, and 50 of 
Act of 1886, 4!) Vic. ch. 46 are re-enacted in secs. 40, 41, 
42, and 49 of the Act of 1886, in sec. 48.

This being the state of legislation the question arises as 
to the right of persons claiming exemption from Separate 
School rates, and as to the powers of the Court of Revision. 
We say notice is the*basis of all exemption from Public 
School rates, having regard to the above legislation ; prima 
facie all are liable for Public School rates. It has been 
said in lie Ridsdale and Èrwh, 22 U. C. R. at p. 124, that 
the Legislature intended the provisions for working the 
Common Schools to be the rule, and the provisions as to 
Separate Schools the exception, carved out of the other for 
the benefit of separatists, per Burns, J., ad loc. cit., and 
Qwynno, J., in Hading v. Mayvillef^l C. P. 49.9, says at
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p. 511, that he agreeV with the above view expressed by 
Burns, J. ; also in Fm v. McHugh, 24 C. P. 13, Hagarty, 

u C. J., at p. 21, savs he also accepts the statements of Burns, 
J., and Gwynne, J., and that it lies on every one claiming 
exemption to show what takes him out of the general rule. 
Now there is nothing in any of these statutes to shew any 
means of exempting yourself as a separatist except the 
notice. The intention is clear to protect the Public School 
rate against possibility of any one exempting himself ex
cept by taking the statutory steps. The assessor’s list or 
the school trustee’s list» were under any circumstances 
nothing but pria id facie, and ^he^lerk could always 
that a man had not only given notice, but was on the 
trustee’s list. It is not incumbent on any Roma-n Catholic 
to support the Separate Schools of Roman Catholics, and 
under sec. 93 of the B. N. A. Act no LegislatWe probably 

could impose any such obligation now. The first question 
should be answered, that no one is exempt who has not 
given notice.
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Argument. afterwards changes his mind and fails to give notice 

thereof to the clerk, then the assessor would be justified 
in making the alteration in his roll. That is what 
would contend ? ]

Yes.

th<
bu

you tru
: loci

pro
As to the fourth question : is a person who by law is 

a supporter of a Separate School, and is put upon the list 
by inadvertence, to be dealt with by the assessor in future 
years as properly upon the roll, though the assessor has 
learnt of the inadvertence, merely because he has not 
appealed ? I submit there is 
Acquiescence would not create estoppel unless it has led 
to the other party being injured. As to the position of a 
person who has not given the notice of exemption,
In re Ridsdale and Brush, 22 U. C. R. 122.

We concede that if a man is rightfully assessed he 
not get out of the liability except by giving the notice of 
withdrawal. But if wrongfully assessed he can go at once 
to the Court of Revision and need not wait till the follow
ing year to give his notice of withdrawal, tie 
“ am I, because I was

nec
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Schoo
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can say,
put on the list wrongfully last year, 

debarred from at once going before the Court of Revision 
and shewing the true state of facts ; I cannot be estopped 
from shewing the true facts, unless my acquiescence last 
year has put some one in such a position that I cannot be 
allowed to shew the true facts now.’’
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Any • ratepayer has the right, upon giving the proper 

notices, to come to the Court and have a person’s true 
status put right.

[Boyd, C.': To put an extreme case : a Protestant can
not have himself rated as a supporter of Separate Schools, 
against the will of the other Protestants.]

Exactly so.
Dr. O’Sullivan : I consider I am here as amicus curiœ 

rather than as representing any one. The Act of 1863, 26 
Vic. ch. 5, by the preamble refers to tj 
tain rights which the Roman Catholic 
It was taken from the Act of 1855, 16 Vic. ch. 185, the
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itoration of cer-r erly possessed.

:



?OL. XVIII.] 1™ RE ROMAN CATHOLIC SEPARATE

S-U C Ch-65' "Which 
but there ,s no list of the trustees 
trustees had (10 Vic. ch. 185 " 
local superintendent 
provision in

schools.fcice
Red
pou

615
the_ notice is mentioned, Argument, 

tn the Act of 1853 th
a correct ,ir'llt0n:!nfidjt0 ‘he 

any subsequent Act T 8 ® d 5Uch
necessary to consider the Acts t 7 , d° not think it

Separate School migh^be e ! “ ™dlus with*n which a
Now, after you ha7y„urgeZÏÏhe,d’ ^ ^
is, to find your supporters § NaJ • .T8>the “ext thing
of the denomination within the lh 'Î ™Ig^ k suPP08ed all 
supporters. But I admit it is not so "tÏ **■***&*• 
two classes of persons who ... , T,lere «'('.however
School supporters and so liable^ ^ Act of l8«â Separate
them Children to the schools ; Ld (2)'tU T "’h° Send 
to the schools, which means i.hT l wh" contribute 
money which they would haver C°ntribute « sum of

:F-s E:E3E”Swevery school seetfon"6 SUPPort=''s, howe'verjn

persons having l^tifing^a ^ 5’ prevents such

iw- °f s.,.2 s,s ,r,Hi "• *■ *

* ’

a

list
ure
has
not
pel.
led I

IIf a

<an- 1
of

:nee

.ay,

IIion
>ed
ast
be

‘

'*ue

m-
)ls,

iœ
26
er-
ed. ratepayer shall be 

seems contra--
a



«r

if , f

■ 616 [vol. 

at their
disposal and knew who were their supporters, and so the 
duty was imposed upon them of sending in their list.

Where the question of potice comes up, I question 
whether it can apply except to those who are not contri
butories, and who do not send children to the schools.

There is no clause in the Act of 1863, 26 Vic. ch. 5, 
exempting those who pay Separate School rates from pay
ing also Common School rates unless it is that one sec. 14.
The plain object of sec. 14 was to supply the clerk of the 
municipality with notice. If a ratepayer’s name appears 
on the trustees’ list, he is exempt, not because of the notice ' 
but because of the list.

I ask that the statute^fiould be construed as a remedial 
statute. II the first part of sec. 14 is inconsistent with the 
second part, the second part would, according to thfwell 
known rule, prevail. The intention of the Legislature is 
best served by making the trustees’ list prevail : so that 
where the ratepayer has not sent in his notice, yet if his 
name is included in the list sent in by the trustee, that i$^ 
sufficient. The case Earl of Derby v. Bury Improvement 
Commissioners, L. R. 4 Exch. 222, is 
question to that arising in sec. 14.

The list sent in by the trustees again was an annual list.
The ratepayers’ notice was for one year. The trustees’ list 
is therefore more valuable, for it is supplied every year. In 
the Act of 1863, 26 Vic. ch. 5, sec. 14 alone protects Separate 
School supporters frqm the^Comrnon School trustees, and 
that continued to 1874, 37 Vic. ch. 28. There is a section 
there, sec. 193, not to be.found in any previous Act. It is 
the first intimation that Separate Sehftol supporters could 
not be reached by a Public,.School trustee. That clause, 
sec. 193, repeals by implication whatever there is incon- ' 
sis tent in the Act of 1863. The law, as in 1863, stood in 
that condition till 1867, when the B: N. A. Act was passed.
By the Act of 1863, the trustees had certain duties and 
responsibilities, amongst others the provisions as to the 
list ; these they had in 1867, and I submit that no Act of

THE ONTARIO REPORTS, 1881).

Argument/ j- The trustees had the register of their schoolsr Sr‘.....■>'.
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t7"‘'] 1N ”E “ CATH0UC karate school,

affect thei^tgïtelatThe A”t"fjgeg‘hem °f ‘^"duties, or Argument, 

takes to repeal all the Separate S,n ^ ^ 46> ™d*r- 
18 dea'-ly ultra vires. The ArtS 10° aw’ and T^binit it 
duty »f the trustees to the V,alidlT transfer the
anil privileges. Every person T’’ ” *'e'r ''ights' duties.
Separate Schools is now exempt f '° h“ childve" ™
In I877,40 Vic. ch. 10 0 “7,87^, v WiC Sch°01 rat-
provisions as to assessors were mad! J'f, ch’ 3*’ (0.) the
the machinery so provided is bin r ’ and tI,e, e is no doubt
and so far as it does not conflict ^ Public Schools,
binding on the Separate Schools A n ^ ACt °f 1863’:t is 
to the machinery of the Act of isho“musthaverecours& 
himself of the character of a f 1863 bclo,e he can divest 
The notice alone is necessary or^ffiei^^r' S"PP°,ter- 
ratepayer from his liabilitv „/« « ® ent to relieve

The Legislature may substitute Sc!l°o1 supporter.
»f the Act of 1863, but s[ ‘h l [ 'that 
subordinate to the unalterable law ""T mUSt be raade 
1863' is unalterable 80 faI as the law of

'*%£££s.'zïïf.?—[tiovc c • Vm, 01 the lourt of Revision.
list, the other side sa/it is the ass3 P°™VS th° trustees’ 

radical difference between yo 6SS0' 8 lst' There is a

given to secPH oHl^Act omS*”* rea'iing can be

trustees’list being intended as a cl p3' T V‘C' cb' 5' the
In Hardcastle on Statutes p m"» 0nfraUtlUlent''oticea•
:lllent contrarient statute is not to tJlppGar8 .‘bat » subse- 
It is clear that the prior Act was a |,r,or one. when
Here, the fact that both parts 0f sec Hw d t0 beaffected- 
re-enacted, shews a contention [hi! agam and "S™
to defeat the other. A r asonahl V"6 W“8 not tended 
‘ogive the who,esecl~t 7ntTt,0nmUStbegiven
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Argument. js a point of distinction between payment and rating. If 
not on the trustees' list you shall be rated ; but if

THE ONTARIO REPORTS, 1889.618 XV]

(-

you are
you produce your certificate you shall not be required to pay. 
This is th^e view of Burns, J., in the Ridsdale Case, 22 U. C. 
R. 122. fTyou want to take yourself out of the general 
rule you have to comply with all the requisites. Here, he 

only take himself out of the general rule by giving the 
notice. The question is, can he put himself in the position 
to be exempt from Common School rates unless he has 
given that notice to the clerk ? That provision is still an 

j existing law with reference to exemption.
The case referred to by Dr. O’Sullivan docs not touch 

the point or help the Court with reference to the constitu
tional question. The Confederation Act does not prevent 
the Legislature from dealiqg with Separate Schools : Board 
of Trustees of Belleville Separate Schools v. Grainger, 25 
Gr. 570. Here, no appeal or protest has been lodged with 
the Governor-General, as pointed out in that case. There 
is that special mode of adjusting rights pointed out.
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Cath 
the 5 
to exDecember 23rd, 1889. Per Curiam

4. (
1. If the assessor is satisfied with the primâ facie evi

dence of the statement made by or on behalf of any rate
payer that he is a Roman Catholic* and thereupon (seeking 
and having no further information) places such person 

the assessment roll as a Separate School supporter

fully 
Sepai 
does i 
ratep; 
ment 
Romathis ratepayer, though he may not by himself or his agent 

give notice in writing pursuant to sec. 40 of the Separate 
Schools Act, R. S. 0., ch. 227, may be entitled to exemp
tion from the payment of rates for Public School purposes, 
—he being in the case supposed, assessed as a supporter of 
Roman Catholic Separate Schools.

2. The Court of Revision has jurisdiction on application 
of the person assessed, or of any municipal elector [or rate- 

in the Separate School Act, R. S. 0. 1887, ch.

4- (
ing in 
porter 
in. wri 
the Sc 
payers 
year, 
Sépara 
year, a 

» tioned

payer, as
227, sec. 4S, (3)], to hear and determine complaints :

(a) In regard to the religion of the person placed on the 
roll, as Protestant or Roman Catholic, and
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(b) As to whether such person is or is not a supporter Judgment.

(c) [Which appears to be involved in (6)] whether such 
V person has been Placed in the wrong column of the 

, f assessment roll for the purposes of the school tax
It is itlso competent for the Court of Revision to deter- 

mine whether the name of any person wrongfully omitted 
from the proper column of the assessment roll should be 
inserted therein upon the complaint of/the 
or of any elector [or ratepayer].

619If
if

ral
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person himself
ich
tu-

appear to exhaust all facts and particulars ttoSef""

3. The assessor is not bound to accept the statement of or 
made on behalf of any ratepayer under R. S. 0.1887, eh. 225 
sec. 120 (2), in case he is made aware or ascertains before 
coinp'eting h,s roll that such ratepayer is not a Roman - 
Catholic, or has not given the notice required by sec. 40 of * 
the Separate Schools Act, 6r is for any reason not entitled 
to exemption from Public School rates.

4. (A) A ratepayer, not a RomaS Catholic, being wrong
fully assessed as a/Roman Catholic and supporter of 
Sepai ate Schools, vyho through inadvertence or other causes 
does not appeal therefrom, is not estopped (nor are other 
ratepayers), from/ claiming with, reference to the assess-
Zan CatLÎÎWmg " ™ that he is *

4. (S) A ratepayer, being a Roman Catholic, and appear
ing m the assessment roll as a Roman Catholic and sup
porter of Separate Schools, who has not given the notice 
in. writing of being such supporter, mentioned in sec. 40 of 
the Separate Schools Act, is not (nor are the other rate
payers) estopped from claiming in the following or future 
year, that he should not be placed 
Separate Schools with reference to the assessment, of such 
year although he has not given notice of withdrawal men- 

- tioned in sec. 47 of the Separate Schools Act.
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to t
' [COMMON PLEAS DIVISION.] of

Walton v. Henry.
stra
and' ’ Landlord and tenant—Distreasr-Damagea—Debt—SO Vic. ch. S3, sec. 3, 

(0.)—O. J. Act—Counter-claim. T
The defendant having distrained for rent in arrear, the plaintiff claimed 

that defendant was indebted to him in damages for breach of the cove
nants in the lease to repair, and to lease to plaintiff an adjoining piece 
of land, and obtained ex parte an interim injunction restraining pro
ceedings under the distress which was dissolved on the ground of 
concealment of facts.

Held, that the damages claimed by the plaintiff 
within sec. 3 of 50 Vic. ch. 23 (0.), so as to constitute a set-off against 
the rent ; and although under the O. J. Act they might be the 
subject of counter-claim they would not justify an injunction as 
against a distress levied as here.

Statement. The defendant in April, 1889, leased a farm to the plain
tiff, and covenanted to puft the buildings in repair ; and 
also covenanted that an adjoining piece of five acres 
should be used by himself and his famity so long as he 
pleased ; but that if he leased it, he would lease it to the 
plaintiff at $20 per annum. At the time of the lease, 
one Spurgeon, who had previously been in occupation 
of the five acres, was in possession and remained in posses
sion for several months thereafter; but the land was culti
vated by the defendant. The defendant also made repairs to 
the buildings, which he alleged, and the plaintiff denied, 
were in fulfilment of his covenant except those to be done on 
a barn. The repairs to the barn were agreed to be made 
before harvest in 1889 ; and the defendant swore that he 
ordered lumber in July, and was proceeding to make the 
repairs to the barn, when he found that they had been done 
by the plaintiff without notice to him.

Half a year’s rent having fallen due, the defendant dis
trained. The plaintiff served the bailiff on the premises, 
but before seizure, with a notice under R. S. 0. ch. 143, 
sec. 29, claiming to set off $235 for damages for breach of 
the covenant referred to ; and upon the defendant’s refusal 
to admit the claim, applied for an injunction on affidavits, 
alleging the distress, and that the defendant was indebted
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WALTON V. HENRY, 

to the plaintif in the sum of $235 for damages for breach aJmm.
of the covenants to repair and to lease the adjoining five
acres to nm An injunction was granted ex parte re- 
strainmg tl’e defendant from proceeding with the distress, 
and directmg the plaintiff to pay the rent into Court.

J-iiG injunction order was d 
time of its operation, and no 
thereby to the defendant to sh

XVIII.]
621

n up without limiting the 
opportunity was given 

ow cause.

raw

r°ot
E.D.

injunction
Armour, for thejdefendant, moved to dissolve the

n not giving a day to show cause ; and on the ground of 
concealment of the true state of facts as to Spurgeon’s occu
pation of the adjoining five acres, and as Jthe repairin-r ■ 
and on the ground that there was no “ debt due" which the’ 
plaintiff was entitled to set off against the rent, but a claim 
for damages only which would become a debt only should 
the plaintiff finally succeed and enter judgment thereto- ■ 
and for an order for payment out of the 
into Court.
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llti- Oordon Hunter, showed cause.
s to

December 21, 1889. MacMahon, J.ied,
eon 
lade 
b he

[The learned Judge after considering the affidavits 
evidence proceeded.]

There was, in the affidavit upon which the order was 
granted, and in the statements made, if not a misrepresenta
tion at least a concealment of an important fact in regard 
to the alleged breach by the defendants of one of the 
covenants iujthe lease.

On this ground alone the defendant is 
the injunction dissolved.

As to a part of the damages claimed by the plaintiff 
for making repairs. If there was a breach of the covenant 
by the defendant because of non-repair, it was such 
breach almost at the
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Judgment. R0 that could not he considered as a ground for an 
MacMahon, application for an injunction when the order was 

made.
In Kerr on Injunctions, 3rd. ed., p. 14, it is stated that 

one reason why an injunction might be granted, is, where 
“ the injury would be a grievous one, or at least a material 
one, and not adequately reparable by damages.” And at 
p. 15: “A man who has a full and complete remedy by 
damages cannot be heard to saÿ that the damage is irre
parable.”

The whole ground for obtaining an injunction in this 
case was, to keep the property of the plaintiff in statu quo, 
and released from the landlord’s right for rent until dam
ages could be recovered against the latter, by reason of 
the alleged breach of covenant on his part.

In fact the plaintiff says in effect by the claim endorsed 
on the writ, that he has a complete remedy by recovering 
damages.

I do not think the plaintiff^jclaîmTis 
50 Vic. ch. 23, sec. 3, so as to form the subject olf a set-off 
against the defendant in respect of his rent. J

In Weigall v. Waters, 6 T. R 488, it wa^ ruled that 
in an action on covenant for his rent by a landlord, the 
defendant cannot set-off any uncertain damages that he 
may be entitled to recover against the landlord on any of 
the covenants in the lease.

Under the Judicature Act in an action by the landlord 
on the covenant for the rent the damages resulting to a 
tenant, by reason of a breach by the landlord of the coven
ants in the lease, might form a ground of counter-claim. 
But I am clearly of opinion that a claim by the tenant for 
damages against the summary remedy of the landlord by 
distress should not form the ground of an injunction 
against the latter, after a distress has been levied.

There was no " debt” due the defendant which he could 
set off within the 50th sec. of the Act of 1887. See Cock- 
burn v. Sylvester, 1 A. R. 471, which is most conclusive 
against the defendant’s claim being considered a debt.

J.

”* within

4

.

;
■

7



\

XVIII.]

BeS 2 of Icch3nof50Verer t0 the f0™ embodied in

VOL. WALTON V. HENRY.
623

r an
Sub- Judgmentsec.was

that 
here 
;rial 
1 at 
r by 
irre-

The defendant is entitled 
Court, paid out to his order.

to have the money paid into

/>
this 
quo, 
am- 
n of y Vi
rsed
ring

end of vol. xym. i
thin
t-off

that
the

t he
y of

lord
o a 
pen- 
aim. 
, for 
i by 
tion

)uld
ock-
sive
ebt.

j



/
(

QU

H IG

A

See Lim

See L.

Reined
Municip.

Cause of.

Right q

« AI
See Exec

78

%,

/
y.

m
. ‘

BE
E

SS

• — — ---
---

---
--

—
---

---
---

'T
âS

.jg
!W

»Ü
.

■■
■:

=—
“C

.~
ï

? —
 -

Ss
g£

l
»1

!
BS

Sb
SB

BB
S



"<y~

>A digest i

ALL THE CASES REPORTED
IN THIS VOLUME

being DECISIONS in

QUEEN'S BENCH, COMMON PLEAS, 

DIVISIONS.
and chancery

OF THE

HIGH COURT OF JUSTICE FOR ONTARIO.
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acceptance.

See Sale of Land.

u
alienation.

Restraint on.]-See Will, 3. I
ACKN OWLEDOMENT.

See Limitations, Statutes of, 2, 3. annuity.
See Will, 8.
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acquiescence.
See Landlord appeal.

See Voters’ Lists.
■Tenant, 1.and

action.
b^Mandamus.] _ See ^J**™*’ A™ AWARD. 

Municipal Cokpokations, 1. ,. Publication, what is—Partner-
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, Arbitrators upon a reference to 

settle disputesmetween parties, found 
the balance due from the firm to one 
of the partners, and declared in the 
-award that this balance was a lien 
upon the assets to be paid out of 
them specifically.

Held, that they had the power to 
give this direction, and the partner 
in question had power to sell to 
satisfy the lien out of the specific 
property applicable of which he was 
joint owner. Redick v. Skelton, 100.

2. Misconduct of arbitrators — 
Receiving ex parte statements.] — 
Upon a motion to set aside an award 
on the ground that the arbitrators 
improperly received statements from 

' one of the parties in the absence of 
.the other

Held, that it is not necessary in 
such a case to impute any intentional 
impropriety of conduct to the arbi
trators, nor to shew that their deci
sion has been in any way influenced 
by what has occurred ; it is only 
necessary to shew that their minds 
may possibly have beén influenced 
against the applicant by the 
munications that have taken place.

And where it appeared that after 
the close of the evidence and while 
the arbitrators were considering it, 
some explanations in regard to an 
account were given to them by one 
party to the arbitration in the 
absence of the other on a certain 
evening, and that when the arbitra
tors and the parties nll’met the next 
morning, one of the arbitrators said 

an explanation 
about the account, and wanted to 
know what the other party had to 
say about it

Held, that the award was bad, and 
must be set aside. Re Ferris and 
Eyre et al, 395.

See Municipal Corporations, 8,

ASSAULT.
See Malicious , Prosecution. t

ti
tiASSESSMENT AND TAXES.

1. Insurance company — Head 
office and branch office—Meaning of ■ 
“ branch ” or “ place of business ” in 
Assessment Act—Assessment of in
come at branch office.]-^—The defen
dants were a life insurance company 
with their head office at H., inf this 
Province, and transacted business by 
agents in K., who received applica
tions for insurances which they for
warded to the head officj^lroin which 
all policies issued, ready for (teli very: 
the premiums on same alsm being 
collected by the agents in H. 
an action by the corporation of^t 
city of K. to recover taxes, asseâfeé 
against the defendants on income, it 
was contended that the defendants’ 
only place of business was in H., 
and that their business was of such 
a nature that they could not be 
assessed at K.,\nd that they had 
elected under I\. S. O, ch. 193,
35, sub sec. 2, to be assessed at H. 
on their whole income.

Held, that the defendants had a 
branch or place of business at K.

Held, also, that the amount of 
premiums, received "year by year at 
K. being ascertainable was assessa
ble at that branch
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Ear 
and Eor agency as 

“gross ” income. Corporation of 
Kingston v. Canada Life Assurance 
Co., 18. * .

(RevenieiAythat they had had the Divisional Court.)

2. \Tax sale—Patented lands ad
vertised and sold as unpatented— 
Deed—Interest of locatee—R. S. 0. 
ch. 193, secs. 188, 189.]—Certain 
patented lands, which were sold for 
taxes, were described in the adver
tisement as unpatented, aijd in the
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the defendant for the amount of the 
debt, and. the defendant raised the 
objection that the plaintiff had been 
guilty of laches in proceeding for

»■ Fraudulent preference—Sale to ffhfhad^ot^S tïX ?“d 
defeat creditors Settin, aeide

of a young woman for her seduction, i.e uppn , , ,,,
some six days before the writ issued Ywd b?
therefor, arranged with his brother, “h" ■̂ Sri ttSfSïèuîJSÎ

sWen0outStonhimeh0f al! fe,f“0t8’ t° llad Pusb«l the law too far again!! 
fm C self ^r,n H r î'^T!8 ^Ie plaintiff in holding that hiring

ES'"r - “ .trxi - -*1-
a a liability. The action for se- McConnell, 409. \ 
auction was proceeded with and x
judgment recovered thereon :

Held, that the father having a 
cause of action at the time of the 
transfer, was a person who might 
become a creditor within the meaning 
of the statute ; and having become 
a judgment creditor, the sale having 
been made with intent to dgfeat his 
claim, must be set aside.

Barling v. Bishopp, 29 Beav. 417, 
followed.

Ex parte Mercer, 17Q. B. D. 290, 
distinguished.—Cameron v. Cusack,
520.

Held, that the plaintiffs, suing 
alone, had no locus standi to main
tain the action.—Brown et al. v. 
Grove et al., 311.
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br
Ca
«9

inBILLS OF EXCHANGE AND 
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See Municipal Corporations, 2.
whiNotes as collateral, security — 

Duties of holder—Laches oj creditor 
—Release of principal debtor —

and
thateO
distNecessity of proving actual injury.] 

—Where promissory notes of third 
persons were transferred by the * 
defendant without endorsement as

situ;
B
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tjoncollateral security for a debt due by See Assessment and Taxes, 1__
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PAL^RA^rJX" M™<”-
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Regina v. Bedingfold, 14 Cox 341, 
followed.]—See Criminal Law, 2.

Regina v. Brady, 12 O. R. 358, 
360-1, followed.—See Canada Tem
perance Act, 1.

Regina v. Goddard, 15 Cox 7, 
followed.]—See Criminal Law, 2.

Regina v. GW, 17 O. R. 725, 
followed.] — «See Canada Temper
ance Act, 2.

Æeÿûirt v. Tucker, 16 0. R. 127, 
followed.] — See Canada Temper
ance Act, 2.

Ricket'a Case, L. R. 2 H. L. 175, 
distinguished.]—«See Municipal Cor
porations, 10.

Slator v. Brady, 14 Ip. C. L. R. 
61, 342, followed.]—See Infant.

Smith v..Roole, 12 Sim. 17, fol
lowed.]--«See Limitations, Statute 
of, 2:

- Sutton v. Johnstone, 1 T. R. 493, 
distinguished.]-«See Malicious Pros
ecution, 1.

Thompson v. Montgomery, 41 Ch. 
D. 35, distinguished.]—«See Trade 
Mark.

Trice v. Robinson, 16 0. R. 433, 
distinguished. ]—«See Executors and 
Administrators.

Wanty 
referred

Re Winstanley, 6 0. R. 315, fol
lowed.]—See Will, 3.

Anderson v. Canadian Pacific R. 
IT. Co., 17 A. R. 747, followed.] 
«S£a Municipal’ Corporations, 5. \

Rank of Upper Canaila v. Murphy, 
7 U\C. R. 328, distinguished.]— 
See Division Courts, 2.

/Barling v. Bishopp, 29 Beav. 417, 
followed.]— «See Bankruptcy 
Insolvency, 3.

Cowan v. O'Connor, 20 Q. B. D. 
640, followed.] — «See Division 
Courts, 1.

Biggies, In re, Gregory v. Edmond
son, 39 Ch. D. 2u3, specially refer
red to.]—See Will, 7.

Hartshorn v. Early, 19 C. P. 139, 
followed ]—See Infant.

Hinton v. Heather, 14 M. <fc W. 
131, followed.] — «See Malicious 
Prosecution, 1.

Hislop v. McGillivray, 15 A. R. 
687, followed.] — See Municipal 
Corporations, 12.

Hynes v. Smith, 27 Gr. 150, fol
lowed.]—«See Lien, 1.

Kehoe v. Brown, 13 0. P. 549, 
observed upon.] — See Division 
Courts, 2.

Mercer, Ex parte, 17 Q. B. D. 290, 
distinguished] — See Bankruptcy 
aNd Insolvency, 3.

Moore v. Hynes, 22 U. C. R. 107, 
distinguished.]—See Covenants for 
Title.

y

C

foi
A

y. Robins, 15 0. R. 470, 
tk]^«See Lien, 1.

of

Sul; rect
McVean v. Tiffin, 13 A. R. 1, fol

lowed.]—See Lien, 1. i en
and

witl
mitt

CENTRAL PRISON.

See Criminal Law, 3.
Newcombe v. DeRoos, 2 E. & E. 

271, followed.] — See Division 
Courts, 1. B

a r_
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158, x
CHATTEL MORTGAGE.

See Bankruptcy and Insolvency, 1. of the s"iir?S?“

Rnd^h’ï’o'‘ti°er 0'',er»fCtheteCo1urtn 
and that Con. Rule 867, had 
plication.—Pritchtird

EH-

;COLLATERAL SECURITY.

B,^s or Exchange and Pro- 
uissory Notes.

7,
v- Pritchcinl,

L
i. 173.

y &'25,
CONTRACT.

See Sale of Land.COMPANY. ,

See Corporations.
37,
EB-

CONTRIBUTORY NEGLIGENCE.

Mut;LfcrrLr,o^t:Mto
Defence of.}—See Pleading.

<4
, m

75, COMPENSATION.

Se# Municipal Co
OR

RPORATIONS, 10.

R.
CON. RULES.

Rule 418.]—See Pleading.

Cot£ S6Z]-&e Co™ 0,

Æwle 1170.]—See Infant.

CONVERSION.

See Damages—Sale of Goods.
fol-
JTB

93,
OONVIOTION.

See- Canada Temperance Act- 
naming—Justice op the Peace- 
Municipal Corporations, 7.

:os-

□h.
CONTEMPT OF COURT.

Order—Solicitor to repay money 
mto Court-Di,obedienceof-oZer 
for committal—Con. order 8671— 
A solicitor in an action had obtained
of cbm f°r “le Pa7ment out to him 
of ceitoin moneys in Court, and up- 
on such order obtained the moneys. 
Subsequently an order was obtained 
eacind ng the above oitier and di-

reoav th 6 .?Hdtor *° forthwith

s^ï@.
On ins non-compliance there- 
motion was made for his com-

LDE

33,
CONSTABLE.

-Jft «’«’■font of commit-
ment—Protection of, when jurisdic- 
tvonof magistrate over offence, and 
warrant valid on its face.]—A war
rant of commitment issued by-two 
me r f 0fcthe peace' for Vta-pay-
J D "It Rlei1 -°0sts imr«' on 
J. D., who had betii convicfed of an
offence under the Indian 
rooted the constables of e 
Of B. to take and deliver'd, 
the keeper of the 
county, to be kept th

lND

70,

fol-

witli a 
mittal :

Held, that the order for commit-

Act, di- 
e county 

D. to 
Jkil of thecomm

for

.
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months, unless the fine and costs 
imposed, including the costs of 
veying to the jail, should be 
paid

Held, that the justices having had 
, jurisdiction over the offence, and the 

warrant being valid on its face, it 
afforded a complete protection to the 
constable executing it, and that the 
defendant was properly convicted of 
assaulting the constable while at
tempting to execute the warrant, 
notwithstanding that the awarding 
of the punishment may have been

, erroneous, in directing imprisonment
for non-payment of the fine and 
costs, including costs of conveying 
to jail, a^. not authorized by the said 
Act. Regina v. King, 666.

after proceedings taken by the 
minority to disallow the il%41 pay
ments made to the president and 
secretary, and without proper notice 
to the minority of such meeting or 
its objects, a resolution was passed 
ratifying the payments made to the 
secretary; and at an adjoufned 
meeting of which also the minority 
received no notice, by-laws were pas
sed ratifying the payments made to 
the president and secretary.

Held, that the resolution and by- 
laws were invalid, and could not be 
confirmed by the shareholders, and 
an injunction was granted restrain
ing the company from acting there
under, or from holding a meeting of 
shareholders to ratify and confirm 

Waddell v. Ontario Cannina 
Co. el al., 41.

sooner

If

it

CORPORATIONS.
! Company II,egedoete done by atL M-TLs^Z^TZk 

meeting oMareholders—Right of costa—Liability for casta of inten 
minority k\vnveatmtu>n -By-laws ding corporators and e’olicilT,- 
rahfymg ilùtml cuts-Invalidity of Malice—Want 

Injunction. —In a company con
sisting of 'Seven shareholders, the 
plaintiffs, four of the shareholiders 
holding 25 per cent, of the stock, 
claimed that there had heen mis
management of the company’s funds 
in the payment out of large sums to 
the president and secretary, for sal
aries or services without any legal 
authority therefor, and in the failure 
td declare any dividends though the 

'fad made large profits, and 
tisfactory investigation or 

statement of the company’s affairs 
could be obtaiu@d, though frequently 
applied for, and that it.was impos
sible to ascertain the company’s true 
financial standing. Under these 
circumstances an investigation of 
the company’s affairs was directed.

At a meeting of four of the direc
tors, constituting the majority, held

’Af

of reasonable and 
probable cause-Liability upon un
paid shares.]—Actions brought in 
the name of a road company against 
the present plaintiffs, were dismissed 
with costs on the ground that the 
company had never been incorpora
ted according to law. The present 
actions were brought against four of 
the corporators of the company, three 
of them composing the firm of solici
tors who had conducted the former 
actions on behalf of the supposed 
company, and all four having ex
pressly authorized the bringing of 
the former actions, seeking to recover 
the costs of such formei/ actions, 
execution therefor against/ the com
pany having been returned nulla

{
jail
Ac

Jus
Mai

company 
that no f

Se

%
Held, that, in the absence of malice 

and want of reasonable and probable 
cause in bringing the former actions,

See

i

'
'
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f
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S.K^iS'Z'SX.r1;

FFv.a-stsiKshad no legal existence.

wtes-ats;
defendants were-members of a de

in whi‘* th«y held «beenee

“ The‘c ™gs See ^Division Courts-Husband
The Court treated this contention Am> Wlp=- 1- Ü8DA™
not having been raised, and re-

it7n1r^hVe,i0the,,laintiff8to™»e
in tresh actions, as they mioht be 

advised._/7ii« v. Waddell—%, 
send v. Waddell, 539.

Head office—Branch aL 
Assessment and Taxes, l. -

See Municipal Coepobations.
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COUNTY JUDGE,

Appeals to.]—See Votebs’ Lists.

COURT.

Judges sitting in 
Of others.] See Cbiminal

If

One or more

1 by-

»g of
%

COURT OF REVISION.

Sc“f" °^~S« Funuc

office.]—See
See Votebs’ Lists.

t in COVENANTS FOR TITLE. 

COSTS c
. or _ „ - “SSdirs
it]2_0C” °ANADA Tem^ce ZTeTZ- ~ l0ml

IONS, 2—Infant— ™ve,"a»W that he had done no act 
Peao?, IvTbade thelandThe*by*0rby“eanswheroof

or might be in ,^3

°r.afoted' or encumbered,’ . 
In title, estate, or otherwise

^ enjoy Thdemhlf the grantees should
Zees free from »“ iecum-

It appeared that a scheme of local 
improvement which resulted in
jrtvv «»<> mfe'fôj Lh:

COUNTY. conveyed, iteZ T" the '“ds

** Canada Temperance Act, 1 t‘hJ i“.sto''e,nen‘iWas und”fekcn at 

79—VOL. XVIII. o.R, ",8tance “d “pon the petition
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yr of See CoreobaV 
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Marks^ Z
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Z
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of COUNTER-CLAIM.

See Landlord and Tbnai [f 2.
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of the defendant and other property 
holders interested, under R. S. 0;
1887, ch. 184, sec. 612, sub-sec. 9.

The by-law creating the charge 
' was passed before the conveyance to 
the plaintiff, although the precise 

to be paid by each parcel 
not ascertained by apportionment 
till after the conveyance.

The by-law also contained a pro
vision for commutation at the option 
of the dXvner.

Held, (affirming the decision of 
Robertson, J.), that the action of 
the defendant in joining in the peti
tion, was the means by which an 
incumbrance was created on the pro
perty, and was a breach of the cove
nants for which the plaintiffs 
entitled to recover.

Held, also that the plaintiffs 
entitled to damages in this action to 
a sum sufficient to remove the 
charge.

Per Boyd, C.—Different would be 
the conclusion if the taxes had been 
imposed by municipal authority 
without the intervention of the 
defendant ; Moore v. Hynes, 22 CJ.
C. R. 107, distinguished. Cumber
land et al v. Kearns, 151.

[VOL.
! :

teCRIMINAL LAW
(1

L Common Pleas Division—Juris
diction in criminal matters—One or 

Judges sitting in absence of 
others.']—The jurisdiction to hear 
motions for orders nisi in criminal 
matters vested in the Common Pleas 
Division of the High Court of Justice 
for Ontario, is the original jurisdic
tion of the Court of Common Pleas 
prior to Confederation, and by virtue 
of sec. 5 of C. S. U. C. ch. 10, the 
Court “ may be holden by any 
or more of the Judges thereof in the 
absence of the others.”

On the return of an order nisi to 
quash a conviction, the Court 
composed of two of the Judges 
thereof, the third Judge being absent 
attending to other pressing judicial 
work

ps
at
mi
thi

l

tio

to i

in
win
plai

Held, that the Court tak<I was proper
ly constituted to dispose ' of the 
order. Regina v. Runchy, 478.

not I
mer

2. Indictment for murder—Evi
dence, admissibility of—Statements 
of deceased after being shot—Com- • 
plaint—Cross-examination of Crown 
witness—Particulars of complaint— 
Res gestœ—Dying declaration.]—
At the trial of a prisoner upon an 
indictment for murder, a witness for 
the Crown-swore, 
ination that dec 
thirty rods from iiim, and that 
night, about hal/ an hour after he 
had heard shots (in the direction of 
deceased’s house, deceased came to 
the witness’s house, and asked the 
witness to tal^him in, for he 
shot. The witness did so, and de
ceased died there some hours after
wards.

Evidence of statements made by 
deceased after being taken into the 
witness's house was rejected.

Upon a case reserved it was con-

(2
dece 
the 1

1

of th,'1

had i 
of tlCREDITORS' RELIEF ACT.

Entry by sheriff of moneys received 
under execution — “ Forthwith,” 
meaning of.]—Held, that the Word 
“ forthwith, contained in sec. 4 of 
the Creditors’ Relief Act, R. S. O. 
ch. 65, with reference to the entry 
by the sheriff of money levied under 
execution, must receive a strict con
struction, and means “ without any 
delay.”

Even if equivalent to “ within 
reasonable time,” a delay of fifteen 
days after the sale was held to be not 
reasonable. Maxwell v. Scarfs, 529.

pon direct exam- 
ised lived about Re

and j 
follov1

(3)
stater

made
pectal

dying
Maho'i

1
3. (

indicU
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(!) ‘hat hia counsei^wasVntitle^Tto I Tn£°" A°i penalty—

a» the pet son who SwK'S? ®of »• & 0. 

attacked him; (2) that statements Prisons'll “to’m V 16 t,,spector of 
made by deceased after he arrived at ulafmn, f ru,es and reg-

ïffï-iT. Tzrsfc Ss rV“~id
Held, (1) That the' admission of 

evidence of a complaint having been 
made ought properly to be confined 
to rape and its allied offences, but 
even if such evidence is admissible 
m other cases, it can only be so 
where, as in such offences, the com- 
plaihant had been examined as a 
wit less ; amf moreover, in this case 
whdn deceased asked the witness to 
tab, him in, for he was shot, he was

\-v That the statements 
deceased after he

[VOL. DIGEST OF CASES'
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nee of

iminal 
i Pleas 
Justice 
visdic- 
Pleas 

virtue 
0, the

prescri- 
conduct of the 

every other officer or 
servant employed therein,” the fol
lowing rules were made, providing 
amongst other things, (Buie 201)1
Bhoidd^no^yL^t^temp?

<x,sp.r~s£
m 1 °oro,Ba,ly prosecuted ; and 
(Rulp 219) that employees of con
tractors must strictly conform to all 
rules and regulations laid down for 
the guidance of guards or employees 
of the prison ; and any infraction of 
rules and isolations by such em- 
ployees will be promptly dealt with. 
By section 21 of the Act, anv nor 

made by sou giving any tobacco to any cm- 
l0n “to y“t. (except under the rules of the

action ™ ?h‘a’ bei"g made eftorall ^nyconvi^' shall 'd™8
SB'-sfî =s= b**s dEt3- w

ïitss.ûïïj' ■"fogina v. Bedingfield, 14 Cox 341 Central “ workman in the
and Regina v. Goddard 15 Cox 7* of » lao°* }n (he employment followed. ' 18 L0X 7> V «“tractor therein, was detec-

(3) That upon the evident tit wi conve^“8 tobacco to a convict, 
statements made by deceZd off Jhe^upon the warden directed a 
being taken into the house were Mt didlTnd a Lim* which he

dUrtvr'Th6" r^^“X“uyapaCat

Mai,on st < 502. ^ pfcgt M: rM

to ^“^dtlrofrete 

arrest was legal.

1 n416t tO

udges
ibsent
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i-oper- 
•f the
3.
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after-
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defendant knew that he was buying 
logs taken from the plaintiff’s land, 
or at least that he suspected that 
such was the fact, and wilfully 
abstained from inquiry.

Semble, had the defendant been an 
innocent purchaser, a different me^ 
sure of damages might have been 
applied.—Smith v. Baechler, 293.

Necessity for proving. J—See Bills 
of Exchange and Promissory 
Notes.

Mitigation of. ]-See Defamation, 4.

See Covenants for Title—Land
lord and Tenant 2—Insurance, I 
—Master and Servant, 1.

DIGEST OF CASES.

TPer Galt, 0. J., and Rose, J.— 
Under sec. 6, authority was confer
red to make the rules, and for dis
obedience thereof the plaintiff was 
subject to indictment, the- remedy' 
not being limited to that prescribed 
by section 27.

Per MacMahon, J.—The power 
conferred by section 6, is limited to 
the objects therein expressed and 
does not authorize the making of a 
rule to conflict with section 27, or 
which would cause an offence to be 
created indictable at common law, 
but thqt the plaintiff was by virtue 
of section 25 of R. S. C. ch. 173, 
ubject to indictment under section 

27, the remedy thereunder not being 
limited to the recovery of the pen
alty.

Held, however, that under the cir
cumstances the handcuffing was not 
justifiable, and the constable was 
liable in trespass therefor, but no 
liability attached to the warden as 
the evidence failed to shew that he 
wtis a party to it.—Hamilton v. 
Massie et al, 585.

Slander, ch arginfçriminal offence. ] 
—See Defamation, 3, 4.

in c< 
foun 
Won

limit 
of th

2.
amen
U (C
of tu 
slandt

to wh 
know
person 
applies 

Hel 
bers ol 
but it 
that tJ 
other ] 
not rec 
287.

1
DEBENTURES.

See Municipal Corporations, 2 
— Railways and Railway Com 
panies, 2.

3. ;
offence- 
by fine 
properl. 
27, 58,' 
a stated 
slander, 
referabl 
26, or si 
maliciou 
C. ch. 
proof ol 
punishm 
not men 
imposed 
but it is 
defamatc 
27, or sei 
offences i 
Routley \

DEDICATION.

See Ways.

DAMAGES.

Measure of—Conversion of logs— 
Knowledge.}—In an action for the 
•conversion by the defendant of 
tain logs of the plaintiff which had 
been cut without permission on the 
plaintiff's land, and purchased by 
the defendant and hauled to his 
mill, and there cut into lumber, the 
measuie of damages was held to be 
the value of the logs as they 
in the defendant’s yard at the time 
they were demanded by the plaintiff, 
without any deduction for cutting 
and hauling, it appearing that the

DEED.

See Assessment and Taxes, 2— 
Lien, 1.

DEFAMATION.

1. Husband and wife—Action of 
libel—Right of married unman to 
sue'' alone—Married Woman's Pro
perty Act, 1884—R. S. 0. ch. 182, 
sec. 8 (2)—Demurrer.]—-A married 
woman may bring an action of libel 
in her own name without joining 
her husband as plaintiff.

4. Lib, 
Confessio

-
* zi
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buying
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wilfully
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re been
293.

e Bills
tfISSORY

6ST
in contract, or'in tort or°othe™'i<’ I °{tn" actio 
found in see. (2) of the Married imputing am,tlibel'

limit the legal effect and V™tion ci£“Xto a “rt “T ,,laintiff had 
of that section. ** , &m!, 70. had S ‘thc'actch^

amendment Act, 1889^62 Vifch] that evidence of such a con-

lj If).)—Words applicable to , ,'vas °n|y admissible under a
of two Right of action.]— Where >]Iea of fic“tlon’ “"less the defen- 
slanderous words were spoken under t n *“ ded °,n tlle record that she 
such circumstances as that the person that TV8°?d1C0use for discrediting 
to whom they wçre spoken did not fLLn n °f 1“ 1admisaion »r .con- 
know to which of a class of two Ltf ?? ? llave be™ made by
persons they were intended to be I K„u ,)am.tld'' although she .honestly 
applied. beheved it to be true at the time

Held that either of the two mem- 1'<T8ated tllc <ords complained 
bers of the class was entitled to sue, ',r ,, ,
but it was necessary for her to prove h.v k “ . ! mt objection should 
that the words were untrue of the LT , , takeu to {|m pleading 
other number, otherwise she could V » -7 d!in,m™' or by application 
not recover. Albrecht v. Burkholder, r ■°!lt 118 embarrassing.
287. Sqitzer v. Laniman, 420. \

lTIÔN, 4.

-Land- 
ance, 1

ions, 2 
f Com

3. Slander—Charging criminal 
offence— Charging offence punishable

property -R. 28 I ** D"amation, 1, 4.-Lien, 2.
27, 58, 89.]—Held, on demurrer to 
a statement of claim in an action of I 
slander, that any defamatory charge 
Referable to wrongdoing under sec., „ r 
3b or sec. 58, of the Act relating to *“ Limitations, Statute of 
malicious injuries to property, R. S.
C. ch. 168, is actionable, without I
proof of special damage ; ftr t 
punishment of imprisonmentr'and
hfn2Tly ne Jfiotion of a fiM> is L0/ Assessment
imposed m the case of such offences • Taxes, 2. 
but it is otherwise in the case of L 
defamatory charge referable to sec 
27, or sec. 59 of that Act, for such 
oflences are punishable by fine only. 
lioutley v. /farm, 405.

rdemurrer.

depositions.

ïs, 2—

the DESCRIPTION

tion of 
ian to

! 182, 

larried 
>f libel 
oining

Of property in summary con- 
vtctio7i,]—SceJ usTicE of tiie Peace,
2-

4. Libel and slander—Pleadinq— 
Confession of plaintiff—Mitigation

DETINUE.
See Sale of Goods*
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DISTRIBUTION.

Period of]—See Will, 8.

2. Execution — Division Court 
judgment — Transcript to ^District 
Court—Issuing Ji. fa. lands without 

fi- fa- goods — Sale under expired 
writ — Sale after return of fi. fa. 
lands under ordinary fi. fa. instead 
of alias Ji. fa.—Estoppel—Payment.] 
—Upon a transcript from a Division 
Court to a District Court, it is not 
necessary to issue a fi. fa. goods from 
such District Court before a valid 
sale can take place nnder a Ji. fa. 
lands issued therefrom.

Eehoe v. Brown, 13 C. P. 549, 
observed upon.

Lands were sold under a ji. fa. 
lands after the expiry of the year, 
and a deed executed to the grantor 
of the plaintiff by the sheriff which 
recited that the writ had been duly 
renewed, but neither the sheriff’s 
nor the district clerk’s books shewed 
any such renewal.

Held, that no renewal was proved, 
and the sale was invalid.

Subsequently an ordinary writ of 
fi- fa- lands was issued on the judg
ment, a sale was made, and a &ed 
tp the plaintiff executed by the 

DIVISION COURTS. sheriff. '
1. Prohibitum—Territorial juris- "" £°‘ °f “ ord!r''y

diction- Where cause of action arose.] stead T.h T
-The plaintifls resided in the dis- tiïemen, heie J „ \f-ad'
trictof Algoma, and the defendant were in tïte®iLedT”, T

ep^
IS z PrP Thibiti°n w-edtm£:f;:rwttdeofi,:shj„hthat the whole cause of action arose ^ion 
in Algoma, and a Division Court 
there had jurisdiction.

Cowan v. O'Connor, 20 Q. B. D.
640, And Newcombe v. De Boos, 2 E.
& E. 271, followed. Re Noble et al. 
v. Cline, 33.

up

of t
h

7 U
DEVISE. v. G

See Will. 3.
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—AiDISCHARGE

Of mortgage.] — See^Registry 
Laws. S
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See Lien, 1—Mortgage.

DISTRESS.

See Canada Temperance Act, 1 
—Landlord and Tenant, 2.

DISTRICT COURT.

See Division Courts, 2.

t h Hi
Smilbro,
<99.

DI

S(Held, that the said defendant 
thereby estopped from setting 

up the invalidity of the sheriff’s^ale.
Held, also, that, under the circum

stances, the defendants could not set
dona
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up that the proceedings under the I 
expired writ constituted a payment

’• "t "»■ "» asfïïrt •■ssrstt
3. Prohibition—SubtUhuiomlser- whlcf™

-Atthe time of the iJf/SJ ZTe^T't8 ?

FFEBSS'EssS^SH
Ts&rst-e&zshe did not negative the existence of 
such facts as would give jurisdiction 
to make an order for substitutional 
^ervice, and from her own affidavit 
It was to be inferred that the sum- 
mons had come to her knowledge :_

Held that the Judge in the Divi-1

srmo,^r^ti°%rer,y
amended by 51 Vic. ch. io, sec. 1 (oT ^ 

tainrf ,ctse"bStitUti0nal Service » «*

C39
strict
thout
oired

DOMICILE.

. fa.

.I

valid
fa.

549,

■ fa.

hich
July
iff’s dower.

Bar »/]-&« Hiring, 1. 
^Election.]—See Will, 11.

»

b of
idg- drainage.

rporations, 8, 9.
«'il

Municipal Co 1the
cer-

tnade to appear, and 
' was subject to the

summons at the time it was issued
whlto f7l th« JudSe t0 determine 
whether the facts necessary to give

appeared, and his deter
mination could not be reviewed by 
lJ-J{'S,h Court. Re Hibbitt v 
*■ ^l,lbrot,‘ ■ Wood* et al, Garnishees,

the defendant
ary

DURESS.
See Husband and Wipe, 1.ad-

m

it’s
dying declaration.

See Criminal Law, 2.
99.the

ich ELECTION.

•See Will, 11.
fr'j-divisional court.

See Criminal Law, 1. :•
ng

ESTOPPEL.

anoe" iD,t,S‘01' CouRTa' 2-Insur- 
nce, i Landlord and Tenant 1 

—Public Schools, 3. *

le.
donatio mortis causa,

See Gift.

M
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Where the point is specially raised 
on 'the pleadings as to the time wl^en 
the letters of administration were 
obtained, it devolves upon the Court 
to ascertain whether an action was 
begun in time by a properly consti
tuted plaintiff.

The father of the plaintiff obtained™””” 
judgment against L. and R. in an 
action upon a promissory note on the 
2]6th October, 1868, and the plaintiff 
began this action against L. and R. 
upon the judgment on the 22nd 
October, 1888. At that time the 
plaintiff’s father was dead and no 
personal representative of his estate 
had been appointed. On the 4th 
November, 1889, letters of adminis
tration to his father’s estate\were 
granted to the plaintiff, the widow 
renouncing probate on the same day. 
Subsequently to that the statement 
of claim was delivered, and the ac
tion continued against R. alone. R. 
by his statement of defence put the 
plaintiff tp the proof of his position 
and title to sue on the judgment, 
and set up, amongst other defences, 
the Statute of Limitations, R. S. O. 
ch. 60, sec. 1.

Held, ■ that the widow, was the 
person primarily entitled to adminis
ter, and as she had not renounced 
when the action was begun, the 
plaintiff had at that time no status ; 
and as against the Statute of Limi- 
tawons that no action was rightly * 
begun within the period of twenty 
years'1 fixed by the statute as that 
within which an action upon a bond 
or other specialty shall be com
menced ; and therefore the action 
failed.

Semble, also, that an objection 
raised at the trial that L. was not 
before the Court was a valid one ; for 
an action on a joint judgment is not 
different in principle from an action 
of contract against joint contractors. 
Chard v. Rae, 371.

640 DIGEST OF GASES.

EVIDENCE.

Improper' reception o/.]—See Ar
bitration and Award, 2.

Admissibility o/.]—See Criminal 
Law, 2—Justice of the Peace, 1.

Confession.']-See Defamation, 4.

See Domicile—Gift—Landlord 
and Tenant, 1—Municipal Cor
porations, 4, 7.

D

2.
EXECUTION.

Entry by sheriff of moneys re
ceived.] — See Creditors Relief 
Act.1

Division Court-Transcript to Dis
trict 6ourt.]-See DivisionCourts, 2.

Neglect to search for.]—See Mort-

R.
foi

hit
tic

of«
lobEXECUTORS AND ADMINIS

TRATORS.
1

Action upon a judgment—Grant of 
administration after action begun— 
Plaintiff not primarily entitled to 
administer—Right of widow to ad
minister—Renunciation after action 
—Statute of Limitations, R. S. 0. 
ch. 60, sec. I1—Parties—Joint judg
ment.]—The rule in equity is, that 
when a person is entitled to obtain 
letters of administration he may 
begin ayc action as administrator be- 

has fully clothed himself 
with that character ; but the same 
doctrine does not apply whère the 
person immediately entitled to obtain 
administration is not the one who 
begins the action.

Trice v. Robinson, 16 O. R. 433, 
distinguished.
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EXPROPRIATION
See Municipal Cokpobations, 10. Ji,ted ™. that he “ unlawfully did sell certarn packages of tea, being 

the Tueans of disposing of a Jn
by a n“odlaTd,'ing’ $3°in m°ney

that the transaction. 
Witlun the terms of said sec. 2, 
to make the defendant liable 
viction thereunder

See Bankruptcy and Insolvency Co-™tipns°Ac“.1 appHed®"””^
’ “oyti fCyn Ule f""-f the To™

viction. Regina v. Freeman, 524.

fire insurance.
£ee Insurance.

intiff 
d R. 
22nd

:

FRAUDULENT PREFERENCE,

the ii

I
V4th

idow
day.
nent

gaming.
Sellmg property hj lot or chance- a;f. . , .

f f C: ch- M9, eec. 3—Conviction, ln!er Sufficiency of]
form Of-Jt. ,v. c. ch. 178, eec. 87 „ d^endant, having in her pos
-Section 2 of R. & Q ch’ 159 « large sum of money whM,
hibits the sale of “any lot, curd!or with'r1""1' ,had ®iven h=n went 
ticket, or other means or device for ” a , blm,t0 ‘be bank to deposit it,
Ofanv sellmg°r otherwise disposing question “ U‘ ‘° do 80 wb™. on a 
of any property, reaj or personal, by 1“ t.on ansiDg as to the power of 
lots, tickets, or any mode of chance 1 11 «> case of the wife's ill- .
whatever.” . ness> ‘he money, at the bank agent’s
c ahe complainant went to the de- ™8Scatlon, w»s deposited in botli 
fendant s place of business, and bav- T? “TT subJect to withdrawal by 
mg been told by defendant that in fher°{ ‘hem, and it remained on 
certain spaces on two shelves there del”slt mnnterfered with by the hus- 
were in cans of tea a gold watch, a "P t0 ‘i16 time of his deatli
! ™0"d 'mg, or *20 in money, he 'vh'cl‘oc™,Ted1so“oa'ontI«after: 
paid «1 and received a can of tea, - , “ thttt the™ '™s a good gift
which containing an article of small / "TTJ" the wife- Kyn

. V“ Uj’,.hf handed the can back, paid Mm,‘< 488’ 
an additional 60 cents, and received 91 n
another can, which also contLed M ”T,lls causa— Gift
an article of small value. He Imnd- • „ \ of—Board,
ed this can back also, paid another K ' ' styf‘™[/t,en‘la’’ce on parent—
60 neats and secured Mother ram *£&-■* testator 
which also >contained an article of afflicted with an incurable
small value. He then refused £ d,5e™. went to stay with his married 
W any more money, and went da"gbter. ™e of the defendants here- 
away, taking the third can and the her dAWI!L!Sped and m'rsed by 
article in it with him. On a com- hTs’wff» '^îfte"erds j"»“êd by 
Plaint laid by him before the police until r’ W.hoi,rem‘>1nt-d with him 
magistrate, the defendant wasPCon- shortly?* d w W^C'‘ *“,k Plttce 

80-vol. XVIII. o.R shortly after. Nearly three months
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after Tie had been at defendant’s 
house, another daughter asked him 
to give defendant the price of a 
piano, when he said he would not do 
that, but, pointing to a box, in which 
he kept some money and promissory 
notes, and which he kept locked, re
taining the key, said it was defend
ant’s, to do what slip liked with, and 
that there was sufficient for all. No 
change was made in {he possession 
up to the time of his death, he taking 
what money he required for his 
use and for presents to his wife and 
daughters, the defendant at his re
quest sometimes taking out n/ohey 
for him for such purposes. The notes 
were never otherwise alluded to • 

Held, that neither a good donatio 
mortis causa nor gift inter vivos to 
defendant was shewn, but that the 
testator’s intention was that defend
ant should be paid for her services, 
and she was accordingly allowed for 
his board and her attendance on him 
as well as for the tih^rd of his wife. 
Brown et al. v. Davy, 559.

HIGH COURT.

Jurisdiction o/!]—See ' Division 
Courts, 3—Husband and Wife, 1.

1

1

HIGH SCHOOLS. I
See Public Schools, 2. h

ii
tl

HIRING

1. Hire rece ipt—Lien for eng ine— 
Sale without notice—Mortgage- 
Surplus—Bar of dower—Second 
mortgage. J—Certain lands were sub
ject to a first mortgage, a charge 
registered ,by an Engine Company 
in refcpect to the /price of an engine 
supplied by themQufd a mortgage to 
the pmintiff registiCTurh'&ubsequently 
to the-said çhtu'ge ; and\th& lands 
having beeififsold under the 
sale in the first mortgage, a contest x 
arose in this action in resjiect to the 
surplus left after satisfaction of the 
first mortgage. j

The Engine Company had resumed 
possession of the engine, and sold it, / 
and claimed the balance of the price \ 
under the charge out of the said 
surplus in priority to the plaintiff 

Held, that they were entitled to 
make that claim, and that having 
sold the engine without notice to the 
plaintiff the latter jvRs^entitled to 
impeach that sale by shewing that a 
greater sum could have been realized, 
if it had been properly sold after 
proper notice. But

Held, also, that the plaintiff was 
alone entitled to the value of the 

See Municipal Corporations, 7. interest of the owner of the equity 
I of redemption in the land as inchoate 
| dowress ; inasmuch as she had barred 
her dower in his favour, whereas 
she had not done so in connection

en
W
th
th;

pn

of for

1

mac
allGOODS, SALE OF.

migl 
of f,

See Sale of Goods.

butHANDCUFFING.

ing t
See Criminal Law, 3.

Be
JAWKERS.

togii
reple'
Brow

HEAD OFFICE.

See Assessment and Taxes, 1. with the charge of the Engine Com- See
ii, i:#•

r
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E, 1.

2. hire receipt— Default _ ».

sBrs'^-=
sg&z-—■«re, Krarsaus «—

that the vendor or v f„°r„’j °-“ .th® 8ro,md that he 
assigns had the legal 'right V hls fu ' lnto ,e by intimidation and 
chase money befog Pur: Z ’ at first Protested, by h"s
unpaid) to enter noon the “d S"b,s.e2uent contl"=t he displayed a 
wh?re the property wL in P"m“8 Z HZ a assist in ‘he preLLry 

' f*ssdme actual possession nf th° the ^ T"®' ,mcl submitted to

session by force and™ *”•take pos‘ on the evidence, 4at bis con

5trrtSff=? SkMtisE “SA.it'rvF- a-Fsrii
jphvin “ Sr , ; ,kf~'   
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INFANT.ness separately from him by farming 
one of her former husband’s farms, 
in 1883 and 1884, contracted the 
debt sued on. She was entitled to 
dower in the lands of her first hus
band, who died in 1875, which were 
sold, realizing a large sum, and also 
to her share in his personal estate, 
neither of which she had received.

Ueli, that the Act of 1884, 47 
Vic. ch. 19 (0. ), had not the effect of 
repealing the prior Acts, and that it 
was not necessary to shew that the 
defendant had married, or had ac
quired separate estate since the Act 

t it was

Lease by for benefit of—Avoidance 
of during infancy—Costs—Order 
for payment by infant.]*— An infant 
cannot during infancy avoid a lease 
.by him, reserving rent for his bene
fit, and possession of the demised 
premises will be ordered to be given 
in an action by the lessee for that 
purpose.

Hartshorn v. Early, 19 0. P. 139, 
and Slatorv. Brady, 14 Ir. C. L. R. 
61, 342, followed.

The discretion given by Rule 
1170 as to costs authorizes the im
position against the infant of the 
Costs of an action to enforce such 
lease, including the costs of the 
official guardian, paid by the plain
tiffs., Lipsett v. Perdue, 575.

Marriage of]—See Husband and 
Wife, 1.

I
1

al

TJ
stof 1884 came into fprCeTrau^ 

sufficiently sliewn/iiat she w In
foisessed of separate estate, and tna 

she intended it should be bound.
ch.The plainti i was, therefore, held 

entitled to hav judgment against it.
R. S. 0. ch. r32, sec. 5, sub-sec. 1, 

makes the ei rnings of a married 
woman in a t ade or occupation in 
which her lit iband has no proprie
tary interest separate property.— 
Robertson'Larocque, 469.

See Defamation, 1.

pol

letl

INJUNCTION.
Z

See Corporations — Landlord 
and Tenant, 2—Municipal Cor
porations, 6—Public Schools, 2.

able

the

insu
upoiINCOME INSURANCE.

B:See Assessment and Taxes, 1. 1. Fire insurance — Further in
surance—Notification in writing— 
R. S. 0. (1887), ch. 161, sec. In
payment of Subsequent assessment— 
Estoppel—Damages.]—The plaintiff 
who was insured against fire with 
the defendants for $1,000, effected a 
change of mortgages on the insured 
property. The mortgagees refused 
to accept the defendants’ policy, and 
insured the property for the sanie • 
amount in another company, notify
ing the plaintiff of the fact, by letter. 
The plaintiff shewed the letter to the

The01
the f
$1,00

INCUMBRANCES.

Sec Covenants for Title.

Hei
Faloc

, two-th 
after 
other 
WiUia

INDICTMENT.

See Criminal Law, 3—Munici
pal Corporations, 12.
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defendants’ secretary-treasurer ask- 2 p- ■
■ng him to bring the matter before Ationf cm„
the board, and was then informed of /21 , risk-Notice
by him that it would be all right and / emmafton — Sufficiency of-L ' 
that there was nothing further to So‘eh 0f,^neane‘l1 pr™iumLR. 
do. Subsequently the, plaintiff paid bran ini ^ notice
an assessment on defendants’ policy JL „ „lnsuv™ce eompany to'terniin- 
wh.ch accrued after the notification AT P,À°y under statutory con-
ofithe double insurance, and which S ” N°’ ?9 of the Ontario Fire

. r“ei™d hy defendants and Le ÎÎTh °u£R u °' ch' 167' 
entered in the r books It did „„7 i V 4) should be who ly in writing 
appear that this payment waa’ont ££?““ the
count of losses incurred by defend- exniraH 7 "t .1“ terminated at the 
ants previous to the doubleinsurance ®Tlratl?n °< the prescribed statfi- 
The plaintiff’s property was de I n°‘r perlod, aPter the service of'tlie 
stroyed by fire the day the Ontario fraMl Wh!" °n the =¥h plan 
Insurance Act 1887,” came into Lnln d P,WI’a!'t,lon ofthe premium 
force. B mt0 "turned should be calculated

Held, that the R. g. Q. 118771 wf'of the notice, 
oh. 161, in force at the time insur a n therefore a company gave

Sr~ w «£ 13,=,".•? ■

as sWaVe?)v,.t sy-yK a '-trssec. 40, but ’ ®e e<^: Bank of Commerce v. British
America Assurance Co., 234.

i Fire .insurance—Jl. S. 0. oh.
lînd0e^ta‘utorv
„2/.S’ ^—Mortgage clame-Time 
within which and person by whom estoppel proofs of loss to be Lde-VefaultZ

., Byv]?y-1?ws printed on the policy mtSsZ 1
the defendants’liability was limited red his^-ff7'^A “ortgagor insu- . 
to two-thirds of the actual lZsns del, f Æ“ fire with the 
tamed, and the amount to be taken onÏfaee’t bein8 Payable
TlT.SiffTl“*2to20*0'°00d ‘»then,„rtgiytent0f')-haif’

the other insurance company’paid rate Steel'll d ‘I® P°h0y ™ “ 8epa'

was entitled to Jover „ d™ * by ™y act °r ™glect
’ two-thirds of the balance of hTsTs lenev=Tl£‘8°r 5 Lala°’ that 

after deducting the amount of the ^ a e comPany should pay 
other insurance. McIntyre v Fru>t tha °r 81a5eeeny8um for loss under Williams Mutual Fire Z. Co. ^ ^ ^ sh°uld claim M
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before the expiration of the year 
limited for bringing the action and 
his remedy as to the other half of the 
policy was barred.

The defendants claimed the right, 
under R. S. 0. ch. 167, sec. 131, to 
retain the amount of the premium 
note given to .the mortgagor'until 
the time had expired for which the 
insurance waà màde to cover any

DIGEST OF CASES.

to the mortgagor, rib liability existed 
therefor, it should, to the extent of 
such payment, be subrogated to all 
the rights of the party to whom such 
payment should be made.

Proofs of loss were not made by 
the mortgagor and mortgagee until 
within sixty days of the end of the 
year after a fire had occurred ; and 
within^ sixty days after the proofs 

delivered an action was corn- assessments that might be made 
thereon :

Held, that, as against the mortga
gee, they were not entitled to retain 
the amount. Anderson et al. v. San- 
geen Mutual Fire Ins. Co. of Mount 
Fprest, 355.

See Assessment and Taxis, 1.

menced by the mortgagor and the 
representatives of the mortgagee :

Held (affirming the judgment of 
Boyd, C., at the tidal), that the mort
gagee was not bound as “ the assured ” 
under statutory condition 12, to 
make proofs of loss, and that here 
the person assured, the mortgagor, 
was the person to make them, under 
conditions 12 and 13 : -

I

f°

Held, also, that the neglect of the 
assured to make the proofs of loss in 
proper time, so that the sixty days 
thereafter might expire before the 
termination of the year after the 
loss;’ within which an action luid to 
be brought under condition 22, was 
a neglect from the consequences of 
which the mortgbgeor was relieved 
by the mortgagee clause, and that, 
as far as he was concerned, the action 
was not brought to soon :

Held, also, that the words, “shall 
claim that, as to the mortgagor, no 
liability exists,” in the mortgagee 
clause, meant “ and as to the mort
gagor no liability exists,” and that, 
as the policy was valid at the time 
of the fire, and nothing was shown 
to have taken place since to render 
it invalid, there was a liability to 
the mortgagor ; that condition 22 
barred the remedy and not the right, 
and that the defendants were not 
entitled to subrogation :

Held, also, that the mortgagor 
bound to make the proofs in such Of Justice of the Peace.]—See 
time, that the sixty days would elapse Canada Temperance Act, 1.

ofINTOXICATING LIQUORS.

See Canada Temperance Act.
bJ

on
tin

INVESTMENT.

Of trust funds.]—See Will, 9. 

For legacies.]—See Will, 10.
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\
JUDGES.

. See Criminal Law, 1. L
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Joint.]—‘See Executors and Ad
ministrators.
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ft "Sf
2. Summary conviction—Matin- 

on* Injuries to Property Act, R.S.C.
S’ “c- 59— Uncertainty — 

Nature of offence and property 
particularly described.] —A sum. 
mary conviction under B. S. G ch. 
168 sec. 59, alleged, in the words of 
the statute that the defendant un- 
lawfully and maliciously committed

2rS'.3Lt™5,-,5
„„'A ™"“ î*i-«

SSzrjzs&fez rf ;f-”/ defendant — AdmisMuTi**! !lf ,thJ defe"dant which constituted 
by-law of the city of Brantford »A t.V ^ damaf’ 4°'’ and what the par- 
acted that any neralvZrl d T "lar nat,,re and quality of the 
on any of th^pTbhc Zts T ZT "£ ^ P™ona( was in

£3*$ f t.'

forthwith ol the fine and costs, dis
tress, and in default of 
distress, imprisoryMfo; 
mon jail for

>f the

>

Of High Court to avoid 
—See Husband■ght,

H, to

until 
i the

See Constable.

«

JURY.
Answer, ofj-See Bailways 

Railway Companies, 1. AND\
i.

i.

r.

9.
3. Conviction — Carts „

'ent in ihf h'?-N°™*ity to be licensed under

"«M, that under sub-sec. 19 0f shouhTafterT f n° Pere»“
sec. 479, B. S. O ch 184 thé, “ should after the passing thereof, with-

E s£v=fc -5 T
the costs and charges including th» Th» a® by the hour or day. 
coste ofconveying to jail, were sooner and hi™'

asS th6 COD™ti0“ ™ bad -d “t;d.yI0hiCpSSo0fbeing 
"ste^crveTilgTjad mC’Ude the HM' that‘te defendt? o7m.
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plaintiff could not recover either as 
being entitled to the reversion of a 
chattel interest, or as being the per
son designated by the covenant :

Held, also, that there was no estop
pel to prevent the lessee from shew
ing that the title of the lessor had 
come to an end, and that he himself 
became the owner upon her death.

The lessee set up an agreement 
between himself and the lessor that 
the lease should expire at her death 
in case she should not live for the 
full term of ten 
that the lease should be reformed 
accordingly. The only evidence in 
support of this was that of the lessee 
and his wife, and of a relation of 
theirs, whose memory was shewn to 
be untrustworthy :

Held, that this evidence was not 
sufficient, after so many years of ac
quiescence and after the death of the 
lessor, to justify the reformation of 
the lease.—Thhtclier v. Bowman et 
al., 265. \ .Z

2. Distress—Damages—Debt—50 
Vic. ch. 28, sec. 8, (OJ — O. J. Act i 
—Counter-claim.]—The defendant 
having distrained for rent in arrear, 
the plaintiff claimed that the defen
dant was indebted to him in dam
ages for breach of the covenants in 
the lease to repair, and to lease to 
plaintiff an adjoining piece of lgnd, 
and , obtained ex parte an interim 
injunction restraining proceedings 
under the distress which was dis
solved on the ground of concealment 
of facts.

Held, that the damages claimed 
by the plaintiff were not a “ debt ” 
within sec. 3 of 50 Vic. ch. 23 (0.), 
so as to constitute a set-off against 
the rent ; and although unde,r the 
0. J. Act they might be the subject 
of counter-claim they would not 
justify an injunction as against a

DIGEST OF CASES.

within the terms of the by-law, and 
was therefpre properly convicted 
thereunder. Regina v. Boydf, 485.

See Canada Temperance Act, 1— 
Constable.

1

JUSTIFICATION.

See Defamation, 4.

and aàcedyears,LACHES.

See Bill of Excijanoe and Pro- 
j missory Notes.

landlord and tenant.

1. Ten years' lease by owner of 
life estate to reversioner in fee—Ac
tion by executrix for rent—Covenant 
in lease—11 Heirs and assigns"— 
Estoppel—Shewing that title of land
lord has ' expired—Reformation of 
lease — Evidence —Acquiescence.]— 
The plaintiff’s testatrix, who had a 
life estate in certain lands, made a 
lease of them for ten years to one of 
the defendants, who was entitled to 
the reversion in fee. The reserva
tion of rent in the lease was to the 
lessor simply, and the covenant for 
payment of rent was “with the 
lessor, her heirs and assigns,” for 
payment to “the said lessor, her 
heirs and assigns.”

The lessor died before the expira
tion of the ten years, and this action 
was brought by the executrix of her 
will to recover (inter alia) the in
stalments of rents which became pay
able, as it was alleged, u|>on the lease 
after her death : »

Held, that, as the interest of the 
lessor was a freehold interest, the
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distress levied 
Henry, 620.

DIGEST OP CASES.
649

of a as here. Wallon 4.

tered it becomes absolutely void 
un.ess proceedings are taken té
XWithi" d“^: “" Pm
ceedings were taken within that 
time by W, and the lien not beimr 
registered against the subsequent 
owner ceased to be a lien at aï* 

Hym v. Smith, 27 Gr.,150, and
Wed""" Tiffin' 13 A-R Vf"Î

See Infant.

had
nself LAND, SALE OF.
,th. See dx^iE of Land. -

that
4 *

libel and slander.
See Defamation.

Bssee 
>n of ‘■îsaiî.r.a

1. iea«n*>lù*~PHareenay. ^ j.dgiD.nl of 'rÜ’boIoo^X
vlldf^r °l Ken to Vmchaser- jfjB8 tIle refusal of the Master 
Validity of iten _ pr(Keedi t0 ge the hen on a summary

"PPUcation to SiÎiAn/-a'S U*ht The M“nter 
«McAarye.]_8. was the owner of a waiJ'™tlfied m so refusing.

ST"™ “'fis
» opooiflod foil
commenced his Markin Sentantbm. .TT tor~ Necessity of averrina
1887, and finished about May,'1S&’ T^Had'9 ” *° lU conlra*
V. was the contrictor for the brick it«i™ i > T” demurrer to a 
work and as sue? was op thepre- °f u “™, “ “ ”=tion to
mises from time tAtime, aa’the work a snb lmecha”1c s hen brought by
was going on, and \was njt paid by of tht landT^ iT'™* the owner 
S. V. purchased onb-eMhe houses^ it J lan3s,~a|id the contractor, that 
which was conveyed to him by deed’ tZ ^TT^I0'' th« Plaintiff to 
dated December 1st, 1887, andreeisî fro™ there/*"s something due 
tered February 20th, 1888. 0„ Towns!?,, °W7m^ the contractor.
February 24th, 1888, W. registered 1^k'J T' Haldmn, 403.
Rott v te whoIe Property, 
bnth V' !!nd W' alleged that they 
knew nothing of the other’s 
action.

On an appea' from Robertson, J.,
Ob° ïeld. ("Arming the Master in 
Ohambers) that V. had notice of 
W s c aim, and that his summary 
application to have W.’s lien dis
charged must be dismissed with 
costs, the Court were evenly divided.

81—VOL. xviii. o.n.

LIEN.

I the 
a of

SO
Act i

bs in

jnd,
irim
ings

See A rbitrat! 
—Hiring, 1. in and Award, 1

abt ”
estate.(?.),

See Tenant, 1 —ndlord and
the Will, 2,, 5.

;ject

limita
1. Deftly 

sole executor oj

tions, statute of.

maker of note and 
yment

1-maker—



650 [vol.

Held, also, that the statute was 
satisfied by an acknowledgment made 
and signed as. in the testimony of 
the defendant in the ad ministration 
action.

Smith v. Poole, 12 Sim. 17, fol- 
lowed. Roblinv. McMahon, 219.

See Executors and Administra
tors—Municipal Corporations, 5.

DIGEST OF CASES.y
by defendant on his own occount. 1— 

^ After the death of one maker of a 
joint and several promissory note 
signed by two, the deceased 
surety only, a payment upon it'dtit 
of his own moneys and on his 
account was made by the surviving 
maker who was also the sole executor 
of his deceased co-maker.

Held, that such payment did not 
take the cfebt out of the Statute of 
Limitations as regards the estate of 
the latter. Paxton v. Smith, 178.

2. Acknowledgment — Depositions 
in another action—21 Jac. 1, c. 16— 
R. S. 0., c. 128 8. 7.]—In an action 
for a debt, to which the defendant 
pleaded the Statute of Limitations, 
the plaintiff gave in evidence, as 
constituting acknowledgments, (1) 
a letter from the defendant in which 
he said : “ I am of the opinion that 
it will be impossible for me to pay 

, you anything until my son’s estate 
is wound up ; ” (2) portions of the 
examination of the defendant, signed 
by him and taken in a certain other 
action brought for the administration 
of the son’s estate, having reference 
to a claim set up by the defendant 
against the estate, in which he ad
mitted the receipt of the money for 
which the present action was brought, 
and stated that he was responsible to 
the testator of the present plaintiff, 
who was an executor, for it There 
was evidence, also, that the son’s 
estate was wound up, and that the 
defendant received more than suffi
cient to pay the plaintiff’s claim.

Held, affirming the decision of Fal- 
conbridge, J., that the letter was a 
sufficient acknowledgment under the 
statute, and meant that on the son’s 
estate being wound up, the defen
dant would pay, and the estate hav
ing been wound up, anything condi
tional in the letter had been ascer
tained :

t

1

di

LIQUORS.

See Canada Temperance Act.

\
LOCAL IMPROVEMENTS.
See Covenants for^itle. G
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See JusTicE of the Peace.
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See Corporations, 2. 1-
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probaMALICIOUS PROSECUTION.

Qu1. Reasonable and probable cause 
—Information for assault—Justifi
cation of assault— Misdirection— 
New trial.]—Where a man has been 
prosecuted for an assault, and brings 
an action for malicious prosecution, 
the finding that there was in fact an 
assault is not decisive of the ques
tion whether there was a reasonable 
and probable cause for the proseoe- 
tion ; the plaintiff is entitled to have 
the circumstances relied on as justi
fication for the assault submitted to 
the jury, and to have their finding 
as to whether the defendant was

the j
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i
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conscious when he laid the info 
tion that he had been in the wrong
ofmisnd™„granted0nthegro™d

IsffotweV^14 M-&W'

Sutton v. Johnstone, I T. R 4M 
^mguishe* Routhier v. MZaul
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maintenance.

See Will, 4, u

: foi
l’s.

MAP.
See Public Schools.9TRA-

JS, 5.

2. Right of defendant to prove 
plaint'ffguJty 0fthe criminal £
fauf ]-In an action for maUcious pro-

5^ts^ïs*:
The learned Judge at the trial ' f?amye* — Workmen’s Com- 

ruled that the. defendant could not CtZvbM' 1Vria Acl~R°rd 
go mto evidence to contradict plaij tion 0/ exPe^
tiff on his statement as to theper- fit 1—Tim nl %■?’' mate™*‘bene- 
jury, or to establish the truth i!,l* d“e Plalntiff s son, who had
the facts desired to be set „n _ 22/?? °f. a8e> ™ killed by a„

ÆeW, that the ruling- 6n? ln fc^e defendants’ machinequalihcation « t^bLd^t PoT" !*“

malicious pr^mtion Tnofto * d P u vi?U8‘y he h'< wMe^ttendhig 
tg prove the plZtiff-s L^“ “hool, worked on his father's farm* 
cHarged in tlle criminal pr„ct,dhiwL™lTa3 >“ U8?al^ do- without

®»*^F|$t£s8s
Quaere, as to the onus hein» «nü™.!'*'*'18 three or four years 

the plaintiff to establish hk,L,“, “acquMne'r"“W|li]e5°4aged

~ âSSSifSSSlsriÏ
at home as usual.

In an action by his father as
&0^srerdam^f-

Reid, that he could have no re»
oüsçfH-a-»».

™”0nSUit Was " to be’

Per Pboudfoot, J., a notice of 
action under the Workmen’s Com 
pensa tion for Injuries Act does not 
require to be signed or to be on behalf

marriage.
See Husband and Wife, 1.
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MANDAMUS.

t
Remedy by action.!—See Mmtr 

oifal Corporations, 1.I s
See Voters Lists.
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1

of any one. Mason v. Bertram et

2. Workmen's Compensation for 
Injuries Act—Injury sustained by 
workman through improper instruc
tions by superintendent—Liability 
of master!]—The defendants, an iron 
works company, used in their busi
ness, a pair of shears for cutting up 
boiler plate and scrap iron prior to 
its being placed in the furnace to be 
melted. It was the duty of the 
plaintiff and another workman to 
put the iron into the shears. While 
a large iron gate was, by the super
intendent’s orders, being put into 
the shears to be cut up, by reason of 
the improper instructions given by 
the superintendent to the plaintiff, 
the latter, in the course of his duty 
was injured. The plaintiff, though 
apprehensive of danger, was not 
aware of the nature and extent of 
the risk, and obeyed through fear of 
dismissal. In an action against 
defendants under the Workmen’s 
Compensation for Injuries Act for 

^ the damage sustained by the plain
tiff:

MINUTE OF CONVICTION,

See Canada Temperance Act, 1.

V
MISDIRECTION.

See Malicious Prosecution.
]

*' MISTAKE.

See Mortgage.

&
by
by

MORTGAGE.

Payment and discharge of prior 
mortgages—Execution against mort
gagor—M istake—Subrogation^-Neg
lect to search for executions.]—The 
plaintiff advanced money to the 
owner of real estate to pay off exist
ing mortgages thereon, and took and 
registered a mortgage on the pro
perty for the amount, paid off the 
prior mortgages and registered dis
charges of them, the defendant hav
ing all the time an execution against 
the lands of the mortgagor in the 
hands of the sheriff of the county in 
which the lands were situate, of 
which the plaintiff was ignorant, his 
solicitors having neglected to search

Held, that the plaintiff was enti
tled to be subrogated to the rights 
of the original mortgagees, and to 
priority over the defendant’ 
tion, to the amount paid to discharge 
the prior mortgages, upon the ground 
of mistake, he having done so under 
the belief that he was obtaining a 
first charge ; and that he was not 
disentitled to relief, because by using 
ordinary care he might have dis
covered the mistake, the defendant 
not having been prejudiced thereby. 
Brown v. McLean, 533.

I

pon
had
not
He

2.

Held, that defendants were liable. 
Madden v. Hamilton Iron Forging 
CO. y 55.

lage,

June,
folio*

See Railways and Railway Com
panies, 1.
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s execu-
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See Lien.
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Place of]— See Victoria Uni
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o4~f:z:izoz:rtmtim AecC“ntn7,es”ti,ïï °! S6C- 34°. .«b-
n iT’ ,1t ,e Munici|)al Act, B. g. 

. ch 184 and should be quashed. 
Held, also, that the by-law was 

not one by which a late was imposed 
under sec. 334, requiring an aprli- 
«tion <o quash within three months 
from promulgation, but was a by 
law for contracting a debt under 
secs. 351 and 352, and that an appli-
STSr* Within three moluhs 
of its registration was in time. He 
Cooke and Corporation of Norwich,

il.

Won! ^'RINO> 1—Insurance, 3—

Municipal corporations.
1. Warrants for salary of officer— 

bunffS °f1ryxy°r to s^9n~Application
by officer for mandamus—Remedy
by action.] An officer of a muni- 
cipal corporation applied for 
damus to compel the mayor to sign 

for the applicant’s salary,
noon to l Ty0r had been ealled 
upon to do by a resolution of the 
municipal council.

ffdd, that the applicant 
maintain ed into an agreement in writing with 

defendants to do certain work under 
- provisional by-law, and swhich 

agreement contained this clause.
Notwithstanding anything herein

before contained to the contrary 
this agreement * * isniadesub-
bv law * 7lpaS,Sing °f tlre ««id 
tl™ -a v , “nd ln ‘,le event of
’ « thenar DOt bei,,g P™od
null and void 7^7“" be

The by-law was never finally 
passed, and the agreement was pro
duced at the trial by defendants5 to 
prevent the plaintiff recovering 
on a quantum meruit.

an action against the cor-
E* !°“ f°r aS Sabry’ and- he a 
had that remedy, a mandamus would

-The
the

land
pro-
the 2. By-law for contracting debt—

Bonus to manufactory—Debentures
not payable within twenty years—
Municipal Act, R. S. 0. ch. ISA 

SSA SJfi, S51, 858—Time for 
moving to quash.]-A by-law to 
raise a sum of money by wav of 
bonus to aid an industry in a vil
lage, after being voted on by the 
electors, was finally passed on 3rd

following. AUgUSt Jho retained his opinion), that the
It stated on its face that it was to d”™dants 'rore bound by the con- 

come into force on 2nd July 1889 t a a"d that fhe Plaintiffon shew- 
and provided that the debentures to proridedTvth °f engi,,eer’ aa

s ferras; ss,--. - - «-S “
Held, that, as the period of pay- a 

ment exceeded twenty years from 
the taking effect of the by-law, it

dis-

ty in
!, Of
b, his

d to

ng a

sing money.
. , -, as to the final

passing of the by-law should receive 
a reasonable construction and could 
only be invoked when the work was 

properly performed. Quaint
er. Corporation of Howard, 95.
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way Company was incorporated, by 
sec. 13 of which the city of London 
were authoiTfeed to enter into an 
agreement fonthe construction of the 
railway on sjch of the streets as 
might be agreed on, and for the 
paving, repairing, «fee., of the same. 
By sec. 14 the city was also empower
ed to pass by-laws to carry such 
agreement into effect, and contain
ing all necessary provisions, «fee., for 
the conduct of all parties concerned, 
including the company, and for

DIGEST OF CASES. :
4. Baggage transfer company— 

Employee going through trains for 
baggage under agreement with rail
way company—City by-law against 
soliciting baggage—Ultra vires.]—A 
city by-law prohibited any person 
licensed thereunder soliciting any 
person to^ take or use his express 
waggon, or employing any runner or 
other person to assist or act in con
sort with him in soliciting any pas
senger or baggage at any of the 
“ stands, railroad stations,steamboat 
landings, or elsewhere in the said 
city,” but persons wishing to use or 
engage any such express waggon or 
other vehicle, should be left to choose 
without any interference or solicita
tion. An employee, of defendants 
with the consent of a railway com
pany, and under instructions from 
his employer, boarded an arriving 
passenger train at one of the outly
ing city stations on its way to the 
Union station, and went through the 
cars calling out “baggage transfer
red to all parts of the city,” and 
having in his hands a number of the 
transfer company's checks. No bag
gage was taken at the time.

Held, that there was no breach of 
the by-law, but merely the carrying 
out of the defendants’ agreement 
with the railroa«,l company ; and fur
ther that the railroad train did not 
come within any of the places men
tioned in the by-law.

Per Rose, J.—If the by-law in 
terms had covered this case, it would 
have been ultra vires.—Regina v. 
Verrai; 117.

5. Accident—Want of repair of 
street—Contract with street railway 
company to keep in repair—Liability 
of corporation—Remedy over against 
street railway company—Evidence of 
contributory negligence.]—By 36 Vic. 
ch. 99, (0.), the London Street Rail-

ba

I j

i

A

fo
la

forcing obedience thereto. A by
law was passed by the city provid
ing for the repair of certain portions 
of the streets by the street railway 
company who were to be liable for 
all damage occasioned to any person 
by reason of the construction, re
pair, or operation of the railway, or 
any part thereof, or by reason of the 
default in repairing the said portions 
of the streets, and that the city 
should be indemnified by the com
pany for all liability in respect of 
such damage. An accident having 
happened to plaintiff by reason of 
said portions of said streets being out 
of repair, an action was brought by 
the plaintiff against the city of Lon
don therefor. After action brought, 
and more than six months after the 
occurrence, of the accident, on the 
application ôf the city of London, 
the street railway company were 
made party defendants.

Held, that notwithstanding the 
said legislation, by-law and agree
ment, the city was liable under sec. 
531 of the Municipal Act, R. S 0. 
ch. 184 to the plaintiff for the dam
age he had sustained ; but that they 
had a remedy over against the street 
railway company. -,

Held, also, following Anderson v. 
Canadian Pacific R. IV. Co., 17 0. 
R 747, that the six months’ limita
tion clause in the Railway Act did

«!
th
la>
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)
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tion, and a motion for a writ 
sequestration was dismissed. Young 
v. Corporation of Ridgetown, 140
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such stfreet was not established as a 
highway by by-law nor assumed for 
publié user by any corporate act of 
the municipal corporation ; but it was 
contended that the performance of 
statute labour thereon with the con
sent of the councillor for the ward 
and of the reeve, was evidence that 
it was otherwise assumed for public

Held, that the acts required*'^» 
work such an assumption must be 
corporate acts, clear and unequivocal, 
and such as clearly and unequivo
cally indicate the intention of the 
corporation to assume the road ; and 
the acts relied upon in this case 
could not bind the corporation nor 
work such an assumption :— 

y Held, also, following Hislop v. 
McGillivray, 16 A. R. 687, that even 
if the street had been assumed for 
public user, the plaintiff’s only 
remedy was by indictment, and the 
action was not maintainable. Hu
bert et al. v. Corporation of Yar
mouth, 458.

See Covenants for Title. .

656 DIGEST OF CASES.
V

own ; and, the application of which 
notice had been given not having 
been made, the by-law became a 
valid one at the expiration of six 
weeks from its final passing; and 
the motion to quash it was dismissed 
with costs. Re McCormick and Cor
poration of Howard, 260.

10. Compensation — Expropria
tion — Arbitration and award.] — 
Where the land itself upon which a 
trade is carried on, is expropriated, 
damage to ,the goodwill may be a 
proper subject of compensation.

Ricket's Case, L. R. 2 H. L. 175, 
distinguished. Re McCaidey and 
Corporation of Toronto, 416.

11. Highway carried over railway 
—Liability of municipal corporation 
—Liability of railway company—t 
R. S. 0. ch. 1S4, sec. 581.]—Not
withstanding any liability which may 
be cast by statute upon a railway 
company, to maintain and ' repair a 
bridge and its approaches by 
of which a highway is carried over 
their railway, such highway is still 
a public highway, and as such 
within the provisions of the Munici
pal Act, R. S. O. ch. 184, sec. 531, 
requiring every public road, street, 
bridge, and highway tô bé' kept in 
repair by the npmicipal corporation, 
who are not absolved from liability 
for default by the liability, if any, 
of the railway company. Mead{ v. 
Corporation of Etobicoke and Grand 
Trunk R. W. Co., 438.

J 12. Action to compel maintenance 
of road—Assumption of road by cor 
poration—Statute labour done with 
consent of municipal officers—Rem
edy by indicViîieni. ]—In an action to 
compel a municipal corporation to 
maintain and repair a street laid out 
by private persons, it appeared that

]
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MURDER.

See Criminal Law, 2. St
9

NEGLIGENCE.

See Municipal Corporations, 5 
—Railways and Railway Com
panies, 1. See
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See Malicious Prosecution, 1.
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r, - PLEADING.

of fh«f ^!rVbyreas°n- as alleged, 
of the defendants' negligence in
i2 ??u° 8’Ve the «ecessfrj, warn. 
mgs of the approach of their train at
Ær,8inf; ïe defenda”‘a

pleaded not guilty," and referred 
o the statutes incorporating the 

company and to the C. S. 0. ch fifi
1 2~Husband and Wife 13? ■_! 83 iDclusivei

. Master and Servant, 1 —! ,
Specific Performance, • '

notice of ACTION.
See Master and Servant.iredv^b 
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PARTIE§.
Joinder o/.]-See Defamation, 1.

T0Rt4rrâ„A„DD,ADM,,,-s™A- A
See Defamation, 4.—Lien, 2._ 

Kailways and Railway Companies,

partnership.
See Arbitration Award, 1.

POSSESSION.

See Hiring, 2.
payment.

’àiïïïZ.'ST 2-w practice.

See Hiring, 2.
9

ions, 5- 
COM- PEDLERS.

See Municipal Corporations, 7. preference.
ySee Bankrupts 

2, 3. Insolvency,

principal and SURETY.
See Bills of Exchange and Pro 

missohy Notes. °"

PETTY trade

-See Municipal Corporations, 7. 
82—VOL. XVIII. o.B.

in, 1.

<

4



X

[VOL.DIGEST OF CASES658

been so assessed, but had been asses
sed as school section 23, and the 
taxes thereon levied and paid over 
to section 23, and that plaintiffs 

entitled to be paid these taxes 
either by the township or by section „ 
23. In each of these years, so far 

gards this matter, the rolls 
finally passed by the Court of Revi
sion and certified by the clerk, etc. :— 

Held, that the plaintiffs could 
now maintain such claim, for they V 
were bound by section 57 of R.S.O. 
ch. 180 (1877), under which the ' 
rolls as finally passed by the Court 
of Revision, etc., were valid and 
-binding on “ all -parties concerned,” 
the plaintiffs coming within that 
designation, but apparently they 
were not entitled to the notice pro
vided for by section 4.1 of that Act. 
Trustees for School Section No. 21/. of 
Bur ford v. Corporation of Burford 
ami Trusteesi fo&School Section No.
23 of Bnrfml, 546.

PROHIBITION.

See Division Courts, 1,\3.

PROMISSORY NOTES.

See Bills of Exchange and Pro
missory Notes.

PUBLIC SCHOOLS.

1 1, Formation of school sections—
, Map of-—Evidence of—Land belong

ing to'one school section assessed to 
another section—R. S. 0. ch. 225, 
sec. 11—Rolls finally passed—R. S. 
0. ch. 180, sec. 57.]—As evidence of 
the formation of school sections in a 
township by the municipal council 
thereof a rough sketch or map desig
nated “ school section map township 
of B,” but without signature, seal, 
or date, having the appearance of 
being very old and there being no 
other map to be found, was produced 
from the proper custody. In 1888, 
before this.,action was commenced, 
but after the beginning of the agita
tion which gave rise thereto, the 
municipal council passed a by-law 
“ to make alterations in school sec
tion map,” and authorized j/he clerk 
to correct the map, etc. ; find that 
when any difficulty arose as to boun
daries of school sections recourse 

had, at least in some instances, 
to this map :—

Heidi that the map must be as
sumed to be drawn in pursuance of 
section 11 of the “Public School 
Act,” and therefore afforded evidence 
of the original division of the town
ship into gcliool sections by tile 
township council.

Plaintiffs complained that for the 
years \g83tol887 certain lots which 
formed part of their section had not

M
2. High schools — incorporated 

town i)i judicial district — Right 
to appoint high school board, and 
erect school—Necessity of appoint- 
ment by by-law—Proof of ownership 
of land—Appropriation of money.] 
—On a motion to continue an in
junction to restrain the corporation 
of a town in a judicial district from 
paying over to the high school board 
of said town, and the said board 
from receiving, the sum of $15,000 
raised by by-law of said town, for 
acquiring a site and erecting a high

./

I
I

0

)

g>

beschool thereon
Held, that under the provisions of 

4 and 10 of R. S. O. ch. 226,
pa
pusecs.

taken in connection with sec. 1 of 50 
Yic ch. 64 (O.), incorporating the 
said town, the corporation 
authorized to appoint a high school 
board therefor, and to pass the by
law for the erection of said school ;

Ro

O.
app

-
m

f- 
m
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tenant-Governor, provided^foX m"’ as,“nder R S. O. (1887) ch 

hearing thereof was sufficient. meanLJ'ÏPT** Schools witi» the

?sFr---

be assumed that the money itould I the m" °f the asses™ent roll fof 
be spent until the title‘to ffl the P”P<*s of the school tax. 
had been acquired ; and also it was I of T!„ —f comPetent for the Court 
not necessary to shew that spjfio the *” determine whether
portions of the $15,000 had been omittïdf °f “"J pmon w‘'ongfully 
oppropiaated to the purchase of the the “ r°m the ProPer column of 
and and to erection of the building ed there*"16111 "J1, shoulli be insert-
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give notice *
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has not given the notice required by 
R S. 0. (1887), ch. 227, sec. 40, is 
not (nor are other ratepayers) estop
ped from claiming, in the following 
or future year, that he should not be 
placed as a supporter of separate 
schools with reference to the assess
ment of such year, although he has 
not given notice of withdrawal men
tioned in R. S. O. (1887), ch. 277, sec. 
47. Re Roman Catholic Separate 
Schools, 606.

where the accident happened, as a 
switch foreman, while in the course 
of his duty in the act of uncoupling 
cars, had his foot caught in an un
packed frog, where it was crushed 
by the wheels of the cars

Held, that, although a servant of 
the defendants, he was a “person 
injured” within the meaning of the 
statute, and entitled to maintain an 
action for negligence.

The jury having found that the 
frog^was not packed, in reply to a 
question whether the plaintiff had 
“ notice or knowledge, or ought he 
to have had notice or knowledge 
that the frog was not packed,” 
answered : “We believe he did not 
have notice, and should have had 
notice,” and in answer to another 
question they negatived contributory 
negligence on the plaintiff’s part

Held, even assuming "that the 
meaning of the answer was to im
pute notice of the danger to the 
plaintiff, it would not prevent his 
recovering so long as he himself was 
not negligent, theré being no finding 
or evidence to sustain a finding that 
the plaintiff, freely and voluntarily, 
with full knowledge of the nature 
and extent of the risk he ran, im
pliedly agreed^to incur it.

Quœre, per Ferguson, J., whether 
it is no^i necessary, under the present 
system of pleading, to set up speci
ally a defence arising from the 
maxim, “ Volenti non Jit injuria. 
Le May v. Canadian Pacific R. IV. 
Co., 314.

j.

QUIET ENJOYMENT.

See Covenants for Title.

ill RAILWAYS AND RAILWAY 
COMPANIES.

1. Master and servant—Dominion
Railway A ct—Negligence— Unpacked 
frog — “ Person injured thereby”— 
Ansivers of jury—Pleading—“ Vo
lenti non Jit injuria.]—Section 262, 
sub-sec. 3, of 51 Vic. ch. . 29 (D.) 
provides that “ the spaces behind 
and in front of every railwày frog 
or crossing, and between the fixed 
rails of every switch, where such 

are less than five inches in

! ;
||!1 : :ill ■!• %

a i
R

spaces
width, shall be filled with packing 
up to the underside of the head of 
the rail,” and Action 289 of the 
same Act provides that “every com
pany, * * causing or permitting
to be done, any matter, act,'or thing 
contrary to the provisions of this 
Act or the special Act * * or
omitting to do any matter, act, or 
thing required to be done on the 
part of any such company, * * is 
liable to any person injured thereby 
for the full amount of dama

Pj

j

ft

.1 2. Bonds — Debentures — Charge 
on the “undertaking”—Earnings of 
road—JfJf. Vic. ch. 73, sec. 35.]— 
Certain execution creditors of a rail
way company sought to attach a 
bank deposit qf moneys collected 
from the earnings of the road, which 
was resisted by bondholders of the

tained by such act or omission,” etc.
The plaintiff, who had been for 

some months employed at the place

ges
h

Dis,

\

a
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tied to recover damages against him 
for the conversion of the piano ; for 
it was not necessary to impute the 
conversion to any particular period 
of time, and the said defendant’s 
denial after action of the plaintiff’s 
right to the piano could be treated 
under the circumstances as evidence 
of a conversion before action by the 
said defendant of the plaintiff’s'in
terest in it ; and as against technical 
objections raised by a wrong doer 
the benefit of all possible presump
tions should be allowed.

Held, also, that it was not neces
sary that the vendor should be added 

party in order to entitle the 
plaintiff to succeed. Blackley v. 
Dooley et al., 381.

See Hiring.

DIGEST OF CASES.

REPAIR.

See Municipal Corporations, 4.

RES GESTÆ.

See Criminal Law, 2.

SALARY

Action for — Mandamus.]—See 
Municipal Corporations, 1.

ft
SALE OF GOODS.

Payment by instalments—Proper
ty remaining in vendor—Transfer 
by vendor of his interest—Removal 
o f goods by third parly—Conversion 
—1 rover— Detinue— Parties. ]—One 
of the defendants was the purchaser 
of a piano, which she had partly 
paid for, under a conditional sale by 
which until fully paid for it was to

2

SALE OF LAND.

VTime the essence of a contract— 

Offer to sell land—Acceptance—Net 
remain the property of the vendor, price-Reasonable time to pay money. ] 
but, before paying the balance due ] —Time may be of the essence of a 
on it, she allowed the other defen- j contract even without any express 
dant, who had acted as the vendor’s j stipulation if it appears «-that such 
agent in the sale to her, secretly to j was the intention, 
remove and take possession of it, he Defendant wrote his 
paying her the cash payment she 

. had made.
After this transaction between 

the defendants the plaintiff purchas
ed from the vendor the notes given 
for the purchase money of the instru
ment, and took an assignment under 
seal of the property in it.

In an action against the defen
dants for the recovery of the piano, 
in which no demand was proved upon 
the defendant in possession of the 
instrument, it was objected by him 
that neither detinue nor trover would 
lie :—

Held, that the plaintiff was eng

agent on 
March 25th : “ Tf 0. (plaintiff) still 
wants the farm * ' * he can have 
it for $350 net, provided it can be 
arranged at once. Kindly advise 
me * * if he accepts, and when 
he will pay the money over.” On 
6th April, the agent telegraphed 
defendant “0. will take the farm, 
toill pay the money in two weeks;” 
and on April 11th the defendant 
telegraphed “your offer of 6th combs 
too late : ”—

Held, that an arrangement be
tween defendant and his agent as to 
the latter’s commission would not 
affect the net price as between plain
tiff and defendant :—

S

Coui
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É?

?
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Held, also, that the enquiry “when 
he will pay over the money” shewed

** Mdn,c,pal c—■*• ••

the circumstances two weeks 
not an unreasonable time. But 

Held, also, that the acceptance of
wa?, not in time- 

Ulajield v. Dickson, 1^8.

for SEWERS.bhe
iod
it’s-
f’s
bed SHAREHOLDERS 5

See Corporations?the

___ (in-

SHELLEYS CASE.

See Will, 2, 5.
SCHOOLS.

See Public Schools.

ip-

led

C SEDUCTION. „ RIFF

■S^Bankruptct and Insolvency, 3—Creditors' REL^Er AcT0LVE!,Cr’
2,3.'

SENATE. SLANDER
See Defamation.xr^/ITin90/1~SeeVl(m>^

Tel
y] SEPARATE SCHOOLS.

See Public Schools, 3.
SOLICITOR.

See Contempt op Court.
ch

SEPARATE ESTATE.
See Husband and Wipe, 2.

SPECIFIC PERFORMANCE.
Contract to make provision by mill 

for granddaughter—Action against 
executors-Uncertainty of SoZ\ 
and Consideration-Service,lender- 
ed to testator—Remuneration for.']—
Where a contract on the part of a 
testato^ founded upon a valuable 
and sufficient consideration, that he 
will leave by his will to the other 
contracting party a sum of money as 
a legacy, is clearly made out, the 
representatives of the testator may 
be compelled to make good his obli- 
gataon.

ill
ve
be

sequestration.
See Municipal Corporations, 6.)n

ed

;
SERVANT.

See Master and Servant.
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make the same provision for her by 
will as he should make for his own 
daughters, took her from the home 
of her parents at the age of twelve, 
adopted her, and maintained her, 
while she worked for him, for nine 
years, but, although he made his 
daughters residuary devisees, left the 
plaintiff nothing by his will, and 
paid her nothing for her services, 
and she sued his executors for specific 
performance of the contract or pro
mise and in the alternative for 
wages.

Held, that the case did not fall 
within the rule ; the promise made 
and the consideration for it being 
both of too uncertain a character to 

\ entitle the plaintiff to come to the 
Court for specific performance ; but 
that the circumstances gave rise to 
an implied contract for the payment 
of wages, and took the case out of 
the ordinary rule that children are 
not to look for wages from their 
parents, or those in loco parentis, in 
the absence of special contract, whilst 
they form part of the household.

Decision of Proudfoot, J., varied.
. Walker v. Boughner, et al., 448.

36 Vic. ch. 99 (0. )]—See Municipal 
Corporations, 5.

38 Vic. ch. 79 (0.)]—See Victoria 
University. ' \

R. S. O. (1877), oh. 161, sec. 40.]—See 
Insurance, 1.

R S. O. (1877), 217, secs. 6, 27.]-See 
Criminal Law, 3.

44 Vic. ch. 73, sec 35 (0. )]—See Rail
ways and Railway Companies, 2.

47 Vic. ch. 19 (0.,)]—See Husband and 
Wife, 2.

47 Vic. ch. 93 (0.)]—See Victoria 
University.

48 Vic. ch. 26 (0.)]—See Assessment 
and Taxes, 2.

R. S. C. ch. 159, sec. 2]—See Gaming.

R. S. C. ch. 168, secs. 26, 27, 58, 59.]— 
See Defamation, 3—Justice of the 
Peace, 2.

R. S. C. ch. 173, sec. 25.]—See Crimi
nal Law 3.

R. S. C. ch. 178, sec. 87.]—See Gaming.

50 Vic. ch 23, sec. 3 (0.)]—See Land
lord and Tenant, 2-

50 Vic. ch. 64, sec. 1, (0.)]—See Public 
Schools, 2.

R S. 0. (1887), ch. 51, sec. 100.]—See 
Division Courts, 3.

R. S. O. (1887), oh. 60, sec. 1.]—See 
Executors and Administrators.

R. S. 0. (1887), ch. 65, sec. 4.]—See 
Creditors’ Relief Act.

\

;
j

s

2.

£STATUTE LABOUR.

See Municipal Corporations, 12.

S
STATUTES.

21 Jas. 1 ch. 16.]—See Limitations, 
Statute of, 2.

26 Geo. III. ch. 33 sec. 33, sec. 11.]— 
See Husband and Wife, 1.

C. S. U. C. ch. 10 sec. 5.]—See Crimi
nal Law, L

C. S. 0. ch. 66, secs. 1-83.]—See 
Pleading.

R. S. 0. (1887), ch. 123, sec. 1.]—See 
Limitations, Statute of, 2. SUA

SR. S. 0. (1887), ch. 124.]—See Bank
ruptcy and Insolvency, 2.

R. S. O. (1887), ch. 132, sec. 3 (2.)}— 
See Defamation, 1.

R. S. O. (1887), ch. 132, sec. 6.]—See 
Husband <and Wife, 2.
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TEMPERANCE.
See Canada Tesec. 67.]—See mpbrancb Act.

—See
351*352 a»188!1’ ch- 184. w 334, 340,

sssssf-”»
isTS1—

TENANT.
See Landlord and Tenant.

—See

TITLE.
&e Covenants for Title.

secs. 4, 10.] trade.
Compensation for-Expropriation 

mwiriLCowm-

aîvSyUr i8-,“b;»-Mo.)-

52 Vic. ch. 14

l90-

(0.)—See Dkfamation,
trade MARK.2.

STATUTE OF LIMITATIONS. C°ffi-Action £

See Limitations, Statute of. '

8TEp
STREET RAILWAY. *8CT,><”'« — CW,.l — The

A« Municipal Corporations, 5. twentv Li'?™*0''8 for abo"‘
;vears °f » commercial school, 

sought to. restrain the defendaut, 
«Iso a proprietor of a simjMr instb 

„ j tution, lately established ih the same*
ie».Insurance, 3—Mortgage p!!fe’ lrom "sing the naje “ Belle/ 

ville Business College,” which, al-

ment, was not its registered 
and had never been

-See

-See
SUBROGATION.

-See

-See SUMMARY CONVICTIONS

&e Gaming — Justicb 
Peace, 2.

ACT.

business under different names, one 
of which was registered. After the 
defendants advent some confusion 
arose in the post office as to letters , 
addressed "Belleville Business Col- (

OF THE

)}-
SUMMONS.

Substitutional 
Vision Courts, 3.

83—vol. xvm. o.r.

■See service.]—See Di-
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lege,” but it did not appear that 
any students were lost to the plain
tiffs by reason of the defendant's 
conduct

to the income of a fund in Court, 
which was the proceeds of the sale of 
certain settled estates, for the 
ment out of the fund for the

hlW- 
purpose

of investment by the company as 
trustees, (they having been appointed 
the trustees under the will which de
vised the settled estates), which ap
plication was opposed by the official 
guardian on behalf of the remainder-

SHeld, that, as there had been no 
actual user by the plaintiffs of the 
name claimed, user bjr the public 
was not sufficient to attach the 
designation to the business so as to 
make it equivalent to the plaintiffs’ 
personal user thereof :—

Held, also, that the name in con
troversy being merely descriptive of 
the nature of the business and the 
locality of its operations, in the 
absence of evidence of user of the 
name by the plaintiffs, or that the 
name of the

P
/'
L

Heldi that the practice and 
rent of authority were against what 
was asked by the petitioners, and 
that they were not entitled to it 
a matter of right, and that the ap
plication must be dismissed. Re J 
T. Smith's Trusts, Ho. 2, 327.

£

locality was so insep
arably connected with their estab
lishment that a secondary meaning 
was attributable to it, there was no 
ground for protecting the name.

Thompson v. Montgomery, 41 Ch. 
D. 35, distinguished.

No costs were given to the defen
dant, as he had sought by the use of 
the name to advantage himself in an 
unmeritorious way. Robinson v. 
Bogle, 387.

ofj

See Will, 3, 7, 9.

67,
“TlULTRA VIRES.
Vic

See Municipal Corporations.

title< 
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UNIVERSITY.

See Victoria University.

TRESPASS.

See Criminal Law, 3—Damages. USER.

See Ways. By
R. S.
the 0 

„ cipalii 
plaint 
fully < 
sec. 6 
to the

of Re 
Court, 
neglect 
hear oi

TROVER.

See Sale of Goods. VENDOR AND PURCHASERS 
ACT.

See Registry Laws—Will, 5.
TRUSTS AND TRUSTEES.

Moneys in Court—Application to 
pay out to trustees—Trustee company 
—■Party entitled to income—Retention 
in Court—Remainderman.]—On an 
application by a Trustee Company, 
and a party who was entitled for life

VICTORIA UNIVERSITY.

Place of Meeting of Senate—Seat of 
University—38 Vic. ch. 79, (0.)—47 
Vic. eh. 93 (0.)]—Held, that under 
the Acts incorporating Victoria Uni-

The
cipalitj

■
.
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Senate elsewhere than at Oobourg the sons’ had h ' names ot certain per- 
present seat of the University. Cor- from ttL,?6” Wro”8full7 emitted 
poration of Cobourg v. Victoria HM \ ?meDt ro11 University, 166. CoSttf R» ’•* ■ W"S the duty,of the

trv th Ee,™101' >'“der see 61, to
try the complaint made byM. ■ ànd 
Priate' and °the‘' ™mPle“' appro-

^apXtmi,n:;m;ptheaaor
Legislature by sec. 68 had «iven a
ofed2T,edyfor,thi8 Vbmch
Judge M 7 appeal t0 County 
Judge, M. was not entitled 
manda

The right which M. was 
to enforce was to have the names of
mer^1ronra0nt Pl“Ced on t'"» asses,- 
to have t-n0t’ M was contended,
£ ti" n hlS. ™'S,laint disposed of 
by the Court of Revision ; the com
plaint to the Court of ReWsion ™ , 
t~tli;frcinghisri^

Decision of MacMahon, J. re.
7lcv^o?ZZ™l£\tlH

VILLAGE.
See Canada Temperance Act, 1.

Re J.
VOTERS LISTS.

7i es\ A 79S’> «*«•
o n A / s!°- 13’ sub-sec- (i), ofThe Manhood Suffrage Act,”61
comnl0^' t4 (0^’ ’* ‘S Prov*ded that 
complaints of persons not having
been entered on the roll as qualified 
to be voters who should have been
titled to h ' may’ by aar l>ere™ en
titled to be a,oter or to be entered
Court fT5ela •18t’ 1,6 m«de to the 
Court of Revision as in the case of 
assessments or the complaints may

By sec. 61 of the Assessment Act,
5„Sf; °'ch; 193> it is provided that 
the Court of Revision of each 1 

c pahty shall meet and try all 
plaints in regard to persons 
fully omitted from the roll

68 sub-sec (1), that an appeal
onlv C°Unty ,Ju<i«e shall lie, not 
only agamst a decision of the Court
Court h TV” “ “Pf’*al to that
neglect, or “re3 of^ ômTto <md

bear or decide an appeal. of—Break in
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occupied and uninclosed farm bor- ] case.]—A will contained the follow- 
dering on a lake, upon a sandy beach ! ing clause : “ To my son. G. W., I 
formed there by the waters of the give and bequeath during his life 
lake, and the course of which road- time, the south-east quarter of said 
way was slightly varied from time lot 4 before mentioned, and at his ' 
to time by the rise and fall of the death to go to and be vested in his 
waters of the lake, is sufficient evi- son W. 0., or in case other 
dence of dedication of a right of should be born to my son G. W., 
way, and the breaking through of a then to be equally divided between 
small inland lake by which the road all the boys.”
was cut across and a navigable chan- Held, that G. W. took a life estate 
nel created, was held not to deprive only,, and that there was a vested 
it of its character of a highway.— remainder in fee in his sons, as a 
Frank v. Corporation of Harwich, class, which would-""let in all born 
344. before his death. Re Chandler, 105.

hit

im

“a
wit

l
wid
mei
exe:

Sch,
See Municipal Corporations, 5,

11,12.
3. Construction — Devise — Re

straint on alienation — Trust. ] — 
After a devise to his son C., his heirs 
and assigns for ever, of certain lands, 
a testator added that his device to 
0. was subject to this express condi
tion, that he should not sell or mort
gage the land during his life, but 
with power to devise the same to his 
children as he might think fit in 
such way as he might desire.

Held, that the case was governed 
by Re Winstardey, 6 O. E. 315, and 
that the property was not clothed 
with a trust in favour of the chil
dren, but the devisee took it in fee 
simple, with, however, a valid prohi
bition against selling and mortgaging 
it during his life. Re Northcote, 107.

4. Construction—Specif c bequest 
—Home— Maintenance.]—A testa
tor bequeathed to his daughter “a 
home as long as she may remain 
single” in his dwelling house.

Held, that though in the case of 
an infant “home” would probably 
include maintenance, yet that the 
legatee in this case being of age, and 
there being no express words giving 
her maintenance after minority, she 
was not entitled to maintenance 
under the above bequest.

5.

lifeWIDOW. Sheh 
land 
use 1 
life, 
to th 
ter t 

, defau

Right to administration.]—See 
Executors and Administrators.

WIFE.
ThSee Husband and Wife.

vey i 
quest 
estate 
up on 
tiou.

WILL.

1. Devise — Legacies charged on 
real estate.]—A testator after devis
ing certain pecuniary legacies and a 
home to two of his children until 
they came of age, provided as fol
lows : “ And I will and bequeath 
unto my daughter C. J., all my real 
estate and the remainder of my per
sonal estate after the above legacies 
are paid.”

Held, [affirming Robertson, J.], 
that the legacies were charged upon 
the real estate. Johnston v. Den
man et al., 66.

2. Construction—Life estate—Re 
mainder to sons—Rule in Shelley's

The
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Ihe testator also bequeathed to I 6 Uf ,
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had not made any tender to the loan interest.]—A testator, by his will, 
company she could not claim 'her provided as follows : “I give and 
costs, but it was directed in lieu of devise to my four daughters” (naming 
her paying costs the arrears of an- them), “an annuity of $120 per 
- "ity and dower should be wiped year each, to be paid one year after 
out. Smith v. Smith, 205. my decease, and to be for the period

of their natural lives. Also to my 
two grand-daughters ” (children of a 
deceased daughter), “an annuity of 
$60 each, to be paid annually, * * * »
which annuity will expire at the 
death, of my last daughter. Tn the 
event of the death of any of my 
daughters, the annuity which she 
received during life to be equally 
divided amongst her children until 
the deceased of my last daughter, 
share and share alike. In the event 
of the death of

\
7. Devise—“ Wish and desire”— 

Precatory trust—Estate in /ee.]— 
A testator, by his will, made an ab
solute gift of all his property to his 
wife, subject to the payment of debts, 
legacies, funeral and testamentary 
expenses, and by a subsequent clause 
provided as follows : “ And it is my 
wish and' desire, after my decease, 
that my said wife shall make a will 
dividing the real and personal estate 
and effects hereby devised and be
queathed to her among my said chil
dren, in such manner as she shall 
deem jüst and equitable

Held, affirming the decision of Fer
guson, J., reported in 17 O. E. 548, 
(Robertson, J., dubitante), that this 
did not create a precatory trust, and 
that the wife took the property ab
solutely.

Per Boyd, C.—If the entire in
terest in the subject of the gift is 
given with superadded words ex
pressing the motive of the gift, or 
a confident expectation that the sub
ject will be applied for the benefit 
of particular persons, but without 
in terms cutting down the interest 
before given, it will not now be held, 
without more, that a trust has been 
thereby created. .

Re Adams and Kensington Vestry, 
27 Ch. I). 394, and Re Diggles, 
Gregory v. Edmondson, 39 Ch. D. 
253, specially referred to and fol
lowed.—Bank of Montreal v. Bower 
et al., 226.

I

(

I
hsurviving 

daughter, the annuities Arc immedi
ately to cease, and the amount of 
real and personal estate in the hands 
of the executors is to be equally 
divided amongst my grandchildren, 
provided they are not lazy, spend
thrifts, drunkards, worthless charac
ters, br guilty of any Act of’ immor
ality.”

One of the granddaughters named 
married and died, leaving an infant 
child, and her husband was appointed 
administrator of her estate.

Held, that each annuity given 
to continue to the death of the last 
surviving daughter, and that the 
annuity of the deceased grand
daughter from the time of the last 
payment to her until the death of the 
last surviving daughter was payable 
to her proper personal representative 
for the benefit of those who
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according to law, entitled to her 
estate.

Held, also, that the words “ to be 
equally divided,” were equivalent to 
a direction to “pay and divide," 
and that the interest taken by the 
deceased grand-daughter, in the pro- 
perty to be divided by the executors,
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words “now at home” were desig- 
natio petepnnfrum and that the child 
in question did not forfeit her vested 
right to share in the rents by after, 
wards leaving the home.

She afterwards died intestate, be
fore the testator’s youngest surviving, 
child came of age

Held, per Boyd, C., that her share 
of the rents devolved on her personal 
representatives.

Where a provision is made for 
maintenance, the duration of which 
is defined by the testator, it will go 
on for the prescribed period not
withstanding the death of the bene
ficiary, because to avoid an intestacy 
the Court will adjudge it to the 
representatives of the deceased 

Held, also, per Ferguson, J., that 
the widow was intended to be in
cluded in the word “ family” :— 

Held, also, per Ferguson. J., that 
the widow was put to her election 
as to dower, since owing to the di
rection to lease the farm, all the 

—Bequest of maintenance devolving provisions of the will could not be 
upon personal representatives.] —
Where a testator provided by his will 
“that the farm be kept till the 
youngest surviving child comes of 
age, at which time I would desire 
the property to be sold and the pro
ceeds to be divided equally between 
all my children, and my wife. * *
My will is, that I would like the 

' farm rented to some good tenant, on 
the best terms possible, the rent to 
be used in the support and mainte
nance of the family now at Jiorne.”
The farm referred to .was the only 

• real property possessed by the tes
tator either at the time of making 
his will or at hià death. One of 
the testator’s children, though living 

. on the farm at the time of the tes
tator’s death, afterwards left it, and 
went to reside elsewhere 

Held, per Ferguson, J., that the

672 DIGEST OF CASES.

interest to the beneficiaries, and 
directed the investment of two sepa
rate sums for the benefit of two other 
devisees (one of whom was his sister) 
with a direction to pay them the 
interest for their lives, and pro
ceeded, “and should there be a resi
due or surplus after paying out the 
foregoing bequests, I will that the 
same be equally divided between my 
sisters and S. J. B., or the survivors 
of them at the time of winding up 
the affairs

Held, that the time for the divi
sion of the residue was, when suffi
cient funds were invested to produce 
the legacies and fulfil the directions 
of the will, and that it was not post
poned until the legacies were paid 
over or to any subsequent time.— 
Macklin et al. v. Daniel et al., 434.

9
I

*
C11. Construction—“ Family now 

at home" — Subsequent departure 
from “ home ”—“ Family ”—Dower 
—Election—Maintenance—Duration W

carried into effect consistently with 
the dower being set apart. Dawson 
v. Fraser, 496.

See Specific Performance.

WORDS.

“ Branch ” or “ place of business."} 
—See Assessment and Taxes, 1.

“ Children."—See Will, 8.

“ Fairly conducted"}—See Assess
ment and Taxes, 2.

“Family now at home"}—See 
Will, 11.

“ Forthwith."}—See Creditors’ 
Relief Act.”

i

==
=



[VOL,
xviii.]

digest of

> child- 
vested

CASES.

“ Volenti 
Railways
IES, 1.

C73“Heirs and 
Landlord rp — See

and Tenant, 1.

“Investment:’]-See Will,

"Issue.”]-See Will, 8,

rS:SS:,rcsa -
Railways and Railway Oomp1n.es ,

9.

viving

share
rsonal

71011 fil injuria.']”—Sefi 
AND Railway Compan-

Wish and deeire.”]-See-Wiu., 7.

le for 
which 
dll go

estacy

1.

“•Security.”].-SeeWJLL, 9 

“ S,Ml1 daim that as”to the mort
WORK AND LABOUR

Æ=,cir™>that
8, 3—

- See Municipal 
Corporations, 8. AL

*

ection 
he di
ll the

’ with 
<xwson

See Master and Sesvant.

;

1.

8SESS-

[TORS’

8i .VOL. XVIII, O.R.


