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DIARY FOR JUNE.
1. SUNDAY .......e 1t Sunday qfter Ascennon,
2. Monday ......... Last dzy for Notice of Trial County Court.
& SUNDAY.. ... Wht-Sunduy.
10. Tuesday ... .... Quarter Semsionx and Co Court Sittings {n each County.
12 Thursday... Sitviogs of Court vf Error and Appeal comwvncus.
15 SUNDAY ........ Trmty Sundey.
22 S8UNDAY ....... 13t Swnday aftr Tramiy.
29. SUNDAY ........ dad Sunduy ofter Tanty.

30. Monday .......... Last d1y for County Council finally to rerisa Assessment
Hotla, and to appolat Kchiool wonave by C 8 & Chiel

Superintendent tu report state of Grummar School.

IMPORTANT BUSINESS NOTICE.

Personsindebted tothe Proprietors of tinaJournal are reque. ted to resember that
all our past duraccounts have besns placed sn the hands of Messrs Patton & Ardagh,
Aunw:, Barrie, for colicction ; and that only a prompt remuttance 1o them will
save cosls.

R is wuth great reluclanes that the Proprietors have adapted this course; but they
Aare been compdied o do 30 30 order to enalle thems 10 meet thewr current expenses
which are very heavy.

Now that the usrfulness of the Journal ig50 generally admitted, ot would not be un-
reasonable to expect that the Profession and Officers of the Courts1y w'd aroond o a
Uberal support, instead of alinaing themselveslo be sued for their subscrplions.

®he ﬁpps:: Ganadn Luby §h;mal.

JUNE, 1862.
B.IL TO THE LIMITS.

The law of debtor and creditor is much less rigorous at
present thau it was in the early history of Upper Canada.
Both in England and here much has been done to 1elax
if not to abolish imprisonment for debt.

The first step was to suppose the debtor in custedy when
he had the privilege of locomotion within circumscribed
Iimits, from time to time increased in estent. The next
step was to suppose him on the limits when he had the
privilege of going where he pleased.

It is interesting to trace the gradual relaxations of the
law ou the subject of bonds to the limits, and in truth it
is necessary to do so in order to understand the effect of
thiat which now goes by the name of a limits bond.

Close custody is the starting point : originally the only
limits were the four walls of tke gaol. This was the Jaw
till 1822.

On 17th January, 1822, the Legislature passed the 2nd
Geo. IV, cap. 6, intituled “ An Act for assigning limits
to the respective Gaols of this Province.” It recited that
it was espedient to assign certain limits to the gaols within
Upper Canada in which debtors might have the benefit of
exercise and air without subjccting the Sheriff or other
officer in whose custody the debtor wight be to any action
at law for an escape. It authorized the Justices of the
Peace, in Quarter Sessions assembled, from to time, in each
district in Upper Canada, to order, determine and appoint
certain limits of ground not exceeding six acres to each
and every gaol, and that after the establishment of such
limits it should be lawful for any debtor confined in such
gaols to be and remain 2t any part or place within such

limits without subjecting the Sheriff or other officer in
whose custody such debtor might be, to any action or suit
for an escape from such gaol or himits. It was not saade
incumbent on the Sherifl to give the benefit of tha limits
to a debtor till furnished with satisfactory security that the
debtor should not at any time during his confinement “ go
or remove beyond such established limits.”  If there was
a bredch of the condition of the bond, the Sheriff was
enabled to ste upon the bond asd to recover the nmount
for which the debtor was in custody, and costs. Provision
was made for the assignment of the bond to the judgment
creditor upon request. The assignee was authorized to
sue upon the bond in his own name. An acceptance of
an assignment of the bond was made to operate as a dis-
charge of the Sheriff from all responsibility in respect of
the debtor. The Act was an experiment merely, and was
made to have force for four years and no longer.

On 30th January, 1826, the Legislature passed the Tth
Geo. IV., cap. 7, by seetion 1 of which the previous Act
was extended for four yeacs further.  Provision was by the
same act made for the surrender of the debtor into close
custody by his bail.

On 17th February, 1827, the Legislature passed the 8th
Geo. IV., cap. 9. It recited the 2nd Geo. 1V., cap. 6,
and authorised the Justices of the Peace for the District of
Niagara, in sessions assembled, from time to time to order,
determine and appoint certain limits for the Gaol in that
District, not exceeding sixteen acres.

On §0th January, 1830, the Legislature passed the 11th
Geo. IV, cap. 2, continuing the 20d Geo. IV, cap. 6, for
four years longer.

On Gth March, 1830, the 11th Geo. IV,, cap. 8, was
passed. It consolidated and made permancnt the provisions
of previous acts. It authorized the Justices of the Peace,
in general Quarter Sessions assembled, in each and every
district other than the District of Niagara, to assign and
make as limits to the respective ganls *““sixteen acres of
ground contiguous to the gaols.””  Authority was given to
extend the limits of the gaol in the Niagara District to
twenty-six acres. The debtor while on the limits was in
law considered as in the custody of the Sheriff. The
judgment creditor was authorized tc administer interroga-
tories to his debtor while on the limits. Neglect or refusal
to auswer for twenty days subjected the debtor to confine-
ment in close castody.

On 6Gth March, 1834, the Legislatare passed the 4th
Wm. IV, cap. 10. Tt coacted that the Jimits of the res-
pective gaols situate in any town in Upper Canada should
be co-extensive with the limits of the towns in which
sitoate. In the case of gaols not situate in towns, the
justices of the peace were authorised to extend the limits
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to the distance of half a mile on each side of the grols.|should in other respects well and truly cbserve aund obey
A debtor upon the limits witkholding, upon request of theall rules of court or judge’s orders in relation to such
credutor, an account of his cffects, was made liable to be;party.”  Upon receipt of this bond the Sheriff was required
committed to close custody. Provision was made for the| forthwith to allow the party arrested the benefit of the
examination of a judgment debtor as to his means of satis-| imits.  1f after the giving of the bond the debtor de-
fying the debt. If'it were made to appear that he had the| livered to the Sheriff the certificate that the recognizance
means, he was liable to be committed to lose custody.|of bail above mentiuncd and affidavit of justification had
Provision was also made for enzbling, under him certain | beea duly filed, the debtor and his suretics were discharged
circumstances, to regain the limits. from all i:hility on the bond to the Sheriff.  If the certi-
On 28th July, 1847, the Legislature passed the 10th & ficate were nol produced within one month from the exe-
11th Vic., cap. 15. It enacted that the gaol limits to the cution of the bond the Sheriff was authorized to commit
respective gnols should consist of the whole of the district | the debtor to close custody. A right of action on the bond
in which situate. Persons in gaol under process for non-|{ Wwas given to the Sheriff in the event of a breach. It was,
payment of costs, were declared to be entitled to the benefit | however, provided tbat the Sheriff, upon request of the
of the limits in the same manner as if in custody in esecu- creditor, might assign over the bond to him and so release
tion for debt. Persons entitled to the limits were required himself from responsibility. The party accepting the as-
to enter into a recognizance or bail piece, conditioned that | signment of the bond was authorized to sue in his own
the debtor ¢ should remain and abide within the limits of | hame.
the gaol of the district, and not depart therefrom unless| On 3rd April, 1855, the Legislture passed the 18th
released by due course of law,” and also ¢ should well and Vic.,‘c'np. 6¢ ;. scction 5 of which enacted that notwith-
truly obey all notices, orders and rules of court, touching St““df“o‘f the d'550]u}i0ﬂ of 2 union of Counties, debtor.s on
or concerning such debtor remaining or continuing upos the limits at the time of the dissolution should, continue
the limits, or being remanded or ordered therefrom.”” The/t0 b-ve the benefit of the limits of both counties.
surcties were required to justify in double the amount of| On 19th June, 1856, the Legislature passed the 19th
the sum for which the debtor was arrested. The recogni- | Vic., cap. 43, commonly called ¢The Common Law Pro-
zance was then filed in the ofiice of the clerk of the court|cedure Aet, 1856.”” It consolidated all previous acts,
from which the writ authorizing the arrest issued. Notice | without substantial variatioa.
thercof was then given to the creditor in like manner as in| On 10th June, 1857, the Legislature passed the 20th
case of bail to the action. Upon the production to the| Vie., cap. 57 ; section 25 of which enacted that in all cases
Sheriff of a certificate from the elerk of the court that the;in which any Sheriff should take a bond to the limits, to
recognizance of bail and affidavit of justificaticn had been | enahle the debtor to put 1 the ordinary recognizance of
filed, the Sheriff was authorized to give the debtor the|bail to the limits, such bond should, in addition to the
benefit of the limits, and the Sberiff himself was thercupon | ordinary conditions, contain a further condition that the
discharged from all responsibility respeeting the debtor,| debtor ¢ should within thirty days fron. the delivery thereof
unless again committed to close custody by due form of | to the Sheriff, cause and procure th.2 bond or that substituted
law. The bail were bound to produce the body of thie| for it, according to provisions hereinafter mentioned, to be
debtor within such time as the court or judge might direct, | allowed by the Judge of the County Court wherein the
but provision was made fur grantiog such further time and | debtor was confined.” For this purpose, upon reasonable
relief to the bail as the court or judge might deem equit-| notice by the debtor given to the Sheriff, the latter was
able. required to cause his bond to be produced before the Judge.
On 14th June, 1853, the Legislature passed the 16th| Upon allowance endorsed by the Judge the Sheriff vas
Vic., cap. 175 ; scction 7 enacted that it frequontly hap-,discharged from all responsibility uuless the debtor was
pened that persons in custody eantitled to the benefit of the | committed to close custedy in due form of Jaw. The
gaol limits were compelled to go to prison until a rule orlallowance was required to be made upon motion by the
order for the allowance of the recognizance of bail. Fori debtor, and four clear days uotice thereof given in writing
remedy it enacted that it should be lawful for the Sheriﬁl tu the plaintiff or his attorncy.  If the Judge refused the
to take from the party arrested a bond conditioned  that | allowaace of the bond then the debtor was enabled to cause
such person would not depart the gaol limits,” and:another bond to be made to the Sheriff in the same terms
“ghould forthwith surrender himself to the custody of the  and under the same conditions, to be exccuted without any
Sheriff for re-committal to close custody, upon a rule of | further application to the Sheriff, and was also enabled to
court or judge’s order being made for that purpose, and |move in the like manner and upon the like notice for the
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allov .aco thereof. ‘The bond if n]low;]‘;..;.d_ cx)dor;éd- was | courts, to charge and receivo the fees and disbursoments fol-
lowing :

sub tituted for and took the place in all respects of the!
bond first given.

On Gth May, 1859, the Legislature passed the 22nd
Vic., 2ud Sess., cap. 33; scction § of which enacted that
persons giving bail under a writ of ca. sa., or writ of attach-
ment should not be bound to remain or abide within the
gaol limits, but might depart therefrom at their discretion.
It also enacted that the bond to the Sheriff should not con-
tain that part of the usual condition that the debtor should
remain and abide withia the limits of the gaol, but that
the condition should provide that tho persom arrested
“ ghould abserve and obey all notices, orders and rules of
court touching or conceining the debtor or person ordered
to pay, or his answerinyg interrogatories, or his appearing
to be examined viva voce or otherwise, or his returning or
being remanded into close custody.” It was declared that
the party orhis bail should nct be entitled to claim longer
time for so observing and obeying than he would have been
entitled to if the party had remained oun the limits as be-
fore the passing of the Act. Power was given to the Court
to grant further time if the Court were of opinion that the
same might be done withuut substantial injury to the inte-
rests of the party entitled to receive the money.

Such is now the law as consolidated in Con. Stats. U. C.
cap. 24, sce. 24, et seq.

The effect of 22 Vie., 2nd Sess., cap. 33, was to make
2 bond to the limits a bond without limits. It is as it were
the retention of the shadow by some process of Legislative
photography, though the substance is no more. One step |
more and legal custody for debt is gone—vanished like
dream. We have seen how, little by liitle, it was blotted
cut of the Statute book, till now its appearance is so faint
that its very existence is a matter of uncertainty. What
it is can only be ascertained by a knowledge of what it
was. That knowledge we have here endeavored to impart.

1

COMMON LAW COURTS.
DELIVERY OF JUDGMENTS.

QUEEN’S BENCH.

Monday, 16th June......oseereres 10 0’clock.
Saturday, 2Lst June....cevvienines 2 0'clock.
COMMON PLEAS.

Monday, 16th Juno ..eecveveerees 2 0'clock.
Saturday, 2Ist June...... vrrsenine 10 o’clock.

COMMON LAW—RULES OF COTRT.
Fesruary T, 1862,
It is Ordered, Thst the several sheriffs in Upper Canada shall
be allowed, in eddition to the fees and disbursements bereto-

fore authorised for services rendered by them in the county

For return of Writ of Execution agninst Landsor

Goods, whero nothing has been made under the writ..£0 2 6

For removing or retaining property taken under any statuto
of this province relating to replevin, reasonable and necessary
disbursements and allowances, to bo approved by the clerk, or
by order of the judge.
Joun B. Ropixsow, C. J.
W. H. Drarer, C. J., C. P.
Wiy, B. Ricaanos, J.
Jonx H. Hacarry, J.
Rosert E. Burys, J

Fepruarr, 15tn, 1862,

It is Ordered, That the form of Writs of Assignment of
Dower to bo used under the statute 24th Vie., ch. 40, shall be
as follows:

The Writ of Assignment of Dower required to be issued after
a judgment in an action of Dower has been entered in favour
of the demandant, shall be in the form hitherto in use in Upper
Canada.

Aud the Writ of Assignment of Dower required to be issued
under the secoad clause of the s=id statute, when the right of
dower is acquiesced in by the owner of the estate, may be as
follows :

Uerer Caxapa.
County of—— > YICTORIA, by the Grace of God, &e.

To rtne SuerirrF or THE COUNTY OF
GREETING :

Wnereas, A, B., widow, who was the wife of C. D., deceased,
demands against E. F., the third part of (here describe tho
estate in which dower is claimed, a8 in cther writs of assign-
ment of dower) as the dower of the said A. B. cf the endow.
ment of the said C. D., heretofore her hugband: And whereas
it has been made to appear to us in our Court of Queen’s
Bench, (or Common Pleas, as the case may be,) in Upper
Canada, that tho said E. F. is tho owner of the said real estato
out of which such dower is claimed, and that he acquiesces in
the said claim, and is willing to assign to the said A. B. her
proper dower, but that the said A. B. and E. F. are not agreed
as to the admeasurement thereof: We therefore command yous
that without delay you do deliver to the said A. B. seisin of
her third part of the said with the appurtenences, to
bold to her in severalty by metes and bounds ; And that you
do proceed in the oxecution of this our writ, according to the
provisions of the statute, in that behalf passed by the Legis-
lature of our proviance of Canada, in the twenty-fourth year
of our reign.

Witness, &e.

(When the Demandant has married again siuce the death of
her }ate husband, under whom sheo claims dower, her name
and description must be made such as to suit the circum-
stances.)

Jonrx B. Ronrxsox, C.J.
W. }. Drarer, C.J.,C. P.
Ronzrr E. Burns, J.

Wi, B. Ricizarpos, J.

Jonux I, Hicarry, J.
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BILLS BEFORE THE LEGISLATURE.

A Act respecting the appointment of Commissioners for taking
affidacis and affirmations in the United Kingdom of Great
Britain and Ireland, 1o be used in this Procince.

(Totrod:tced by Johin Crawford, Eaq., M P.P)

Wnenrgas it is desirable that the Governor in Council should be
empowered to appoint Commissioners for taking affidavits and
Affirmations in the United Kingdowmn of Great Britain and Ireland
to be used in this Province: ‘Lherefore Her Majesty, &c., cnncts
as follows:

1. The Governor in Council may, by one or more commission or
commissions under bis hand and seal, from timo to time ~mporwer
such and as miny persons ns he may think fit and necessary (such
persons Leing practising Attorneys of Her Majesty's Courts of
Record at Westminster, or Writers to the Sigrct in Scotland, or
Attornies of the Four Courts in Dublin,) to administer onths and
take and receive Aflidavits, Declarations and Affirmations in the
United Kingdom of Great Britain and Ireland, in or concerning
any cause, matter or thing depending, or in any wise concerning
any of the prececdings to be had in the Courts of Queen’s Bench
and Common Pleas, the Superior Court, and the Court of Chancery,
or any other Court at Law or Equity of Record in this Province,
whetler now existing or herenfter to be constituted ; and evecy
onth, affdavit, declaration oraffirmation taken or madeasaforesaid,
sball be of the same force as if taken or iade in the particular
Court to which the samo relates, or in which any sack affidovit,

declaration or affirmation is entitled or intended to be used.

2 The oaths, affidavits, declarations and affirmations aforesaid,

shall be of the same force as if taken or made in open Court, and
shall be filed in the office of the Court in which the same are
intended to be used, and may be read and made use of in the said
Court as other affidavits or affirmations taken in such Court;
and any person wilfully forswearing himself in any affidavit or
making false declaration or affirration madoe or taken before any
of the Commissioners appointed uander this Act, shall be liable to
the same pans and penalties as if such affidavits, declarations or
affirmations had been taken in open Court.

3. Any affidavit or affirmation proving the execution of any
Decd, Will or Probate or Mcemonal thereof, for tho purpose of
registration in this Province, may ke made before a Commissioner
appointed uoder this Act.

4. The Commissioners so to be appoivted shall bo styled «Com-
missioners for taking affidavits 10 and for the Canadian Courts.”

5. No informality in the heading or other fornal requsites to
any affidavit, declaration or affirmation made, or taken before any
Commissioner under this Act, shall boe uny cbjection to its recep-
tion Io evidence if the Court or Judge before whom it is tendered
shall think proper to receive it.

An Act respecting the Court of Error and Appeal in Upper

Canada.
(Introduced by Hon. J A. Macdonald, M.P.P)

" Her Msjesty, &c., enacts as follows:

1. The Presiding Judge of the Court of Error and Appeal in
Upper Canada, whenever appointed as such by commussion under
the great eesl, tecording tothe provisions of the Act passed in the
twenty-fourih year of Her Majesty's reigu, chaptered thirty-six,

<hall have rank nud precedence over alt the other Judges of iter
Majesty's Courts of law and equity in Upper Canada.

2. The said Presding Judge appointed by commission under tho
great seal ns aforesaid, previous to entering upon the duties of his
oflice, sball wake the following oanth before the Governor in Council ¢

OATII.

I, ——, do solemnly and sincerely promise and swear that
1 wil!, duly and faithfully, to the best of my siill and knowledge,
execate the powers and trusts reposed on mo as the Presiding
Judge of the Court of Error and Appeal in Upper Capada. So
help me God.

3. Any retired Judge Loretofore ov hereafter appointed the
Presiding Judge as aforesaid, who shall hold a patent for an
annuily of two-thirds of the salary annexed to tho office from
which he had retired, shall be entitled in addition to the same,
to receivo yearly from and out of the Consolidated Revenue Fund
of this Province, a sum cqual to onc-third of the amount of his
annuity, which additional sum shall bo paid in the same manner
and at the same timo as such annuity.

4. 'Thesixth section of tlre thirteenth chapter of the Consolidated
Statates for Upper Canada is hereby repcaled, and the following
substicuted therefor, that is to say :

« Five Members of the Court shall be necessary to constitute o
quorum.”’

5. The cighth section of the Act in tho next preceding section
mentioned is bereby repealed. and the following substituted, that
i3 to suy :—

«The Court of Error and Appeal shall hold its sittings at the
City of Toronto, on the fourth Thursday next after the several
Terms of ililary, Easter and Michaclmas, and may adjourn from
time to time and meet ags.in at the time fixed on the adjouroment
for the trapsaction of bu.ness.

—

An Act to render Wills made in conformily with the laws of
cither Upper or Lower Cunada, effectual to pass Real Estale
in the other section of the Province.

(Introduced by A. Morris, Esq., M.P.P)

WHEREAS, owing to the intimacy of the subsisting relations be-
tweer Upper and Lower Canade, persons domiciled or temporarily
resident in one scction of the Province, frequently die possessed of
Real Estate in the other section, and greater facilities ought to bo
afforded for the easicr transmission of such property by Will, and
a remedy ought to be provided for inconveniences that are of fre-
quent accurrence, arising from the absence of such provisions:

Therefore, Her Majesty, &c., enncts as follows:

1. In casec of the death of any person in either Upper or Lower
Canada, after the passing of this Act, having regularly and legally
made n Will according to the forms nnd solemuities required to
pass Real Estate, (ummeubles) by the law of that section of tho
Province in which the Will is made, such Will ghall be held and
taken to be, and shall be effectual and sufficient to pass Real Estato
{tmmeubles) situate in the other section of the Province, in aceord-
ance with the truc intent and meaning of such Will.

2, Wills made and executed in Lower Canada, in the customary
manner, may be registered in Upper Caoada in the same manoer
that other Wills made and cxzccuted or publiisbed out of Lower
Canada, may be registercd; and a notarial or utber autheotic cupy
of such Witl, shell, for the purpose of registration thereof, bave
tho sams force and cffcct that o probate of Will now has.
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LAW SOCIETY OF UPPER CANADA.

EXANINATION FOR CERTIFICATES OF FITNESS.

STORY'S EQUITY JURISPRUDENCE.

1. State the two kinds of mistakes and the general rules as to
tue interference of the court in each kind.

2 What ave the rights of the cestus que trust io respect of a pur-
chase of his estatoby his trustco ?—and on what principle aro theso
rights fouunded ?

3. Define coustructive notice, and givo an example.

4. When iy time deemed in cquity to be of the cssenco of the
contract ?

S. What is the effect when property, real or versonal, is willed
in trust, without the appointment of a trustee ?

6. Against what clnsses of persons will the vendor’s lien attach ?
and what is tho effect on the lien of 8 receipt for the consideration
moucy expressed in or cndorsed on the deed ¢

STATUTES, PLEADINGS AND PRACTICE.—EQUITY.

1. What jurisdiction has the Court of Chancery for Upper
Canada in respect of wills ?

2. In what cases can the court make a vesting order 2—and
whet is the effect of such an order ?

3. Unaer what circumstances and on what terms will the time
fixed {or payment of mortgage money bo delayed ?

4. What is the effect of the defendant’s not denying in his
answer an allegation of the bill ?

6. How can a plaintiff bring before the court facts which have
occurred since the institution of the suit ?

6. State the process for obtaining the usual administration order,

SMITH'S MERCANTILE LAW.

1. Define ¢“ a general agent” and ** a particular agent,” and state
the rule as to the authority of eaeh to bind the principal.

2. What is the jus accrescend: 2—and what is the exception to
its application? How is the exception worked out in cases of
real estate ?

8. What is the meaning and result of darratry? Give an
example.

4. Iu sales of goods under an agreement to bo completed n fu- |

turo, When does tho property in the goods pass to the buyer?

6. What are tho rights of a creditor who hss contracted to re-
ceive paymesnt by a bill, if the bill bo not delivered ag agreed ?

6. State the origin and limitations of 1o doctrine of lien at
common law.

WILLIAMS ON REAL PROPERTY.

1. How can a person seised in fee simple convey g0 08 to vest
the fec in himself and another as joint tenants?

2. What is requisite to entitle o mau to teke lands as tenant by
the curtesy of England ?

8. Do the words * grant” and  demise” respectively imply any,
and if any, what covenants ?

4. Au estate is limited to A. for life, with remainder to B. in
tail, remajoder to C. in fee. How cat the issue in tail, and how
can the remsinder in fee be barred ?

6. What Jesses must be by deed ?

6. Explain the law of Hotchpot, and tho cffect of tho statuto of
| this province on .he subject.
| 7. A leao to A. for hfe, remainder to B. for life; is this a
| vested or contingent iemainder ?
! 8 Ilow must n mil to pass lands by devise bo exccuted ?

9. Explain the object and effect of tho statuto ** Do Dounis,”
(13, Ed. L
{  10. A.lenses lauds to B, and in the Jenso B. covenants with
"the lessor for himself and assigns to dig & well on the demised
; prewises dvting the second year of tho term; 1. during the first
: year assigus te C. The well is rot dug at any time. Can the lessor

sue both B. and C., or which?

i 11. A. conveys land to B.in 1861, who docs not register the
conveyance; A. subsequently conveys to C. who does register;
 what must C. prove beyond conveyanco to establish priority over
B., in ejectment against bim ¢

12, Au cstate i3 conveyed to A. and B. in feo in trust to sell,
do the grantces take as joint tenants or tenantsin common? Give
the reasons for your answer,

13. A lessce for a term asgigns to B. to the use of C. ; in whom
is the legal estate?—and why not in the party other taan him
you may name?

STATUTES PLEADING AND PRACTICE LAW,

1. Can an action be brought as for lands bargainmed snd sold
on an indebutalus count, when no conveyance is mado? Give the
ressons for your unswer.

2. Draft o plea in abatement for noa-rejoinder of a ce-contractor
as a defendant.

3. How many days arc allowed to plead in abatement ?

4. Are goods of a defendant bound a3 against a purchaser from
the time of the delivery of the execution against them to tho
sheriff, or from time of their seizure ?

6. State what must be shown by affidavit to obtain the oral
examination of & judgment debtor, pursuant to 22 Vic., c. 96—
Cousol. Stats. U. C., cap. 24.

EXYAMINATION FOR CALL.

WILLIAMS ON REAL PROPERTY.

1. Does the law recognise an absolute ownership in real estate ?
Give reasons for your answer.

2. Mention the incidents of the asual covenants in an indenture
of lease.

8. Jau one person have more than ono estate in the same land
at the samo time ?  Answer fully.

4. Give instauces of techniczl rules, or canong, which obtain in
the construction of wills, cven against the intention of the testator.

5. What is meant by an innoceat conveyance ?

STORY'S EQUITY JURISPRUDEXNCE.

1. What arc the requisites to constitute a valid assignment of
cquitable property ?

2. What jurisdiction bas Equity in cases of awards ?

8. When will Equity decree the cancellation of a deed ?—and on
what priociple is the jurisdiction exercised ?

4. Distinguish between the Stat. 13 Eiiz. and the Stat. 27 Eliz.,
23 to fraudulent conveyances.

5. How may incambrances on an estud be extinguished
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1. When may interrogatories be ndmimstered ?

2 When are declarations agninst interest admiasible, and why ?

8. Mention some of tho matters of which the courts will take
Jjudicial notice.

4 In what cases will a lending question be allowed?

6 1low iy the question of a privileged communication affected
by tho doctrine of lis mota ?

BYLES ON BILLS.

1. In what material respects do promissory notes and bills of
exchange differ from ordinary simple contracts ?

2. Is evidence ndmissible to show that the true rolation of the
partics to a bill or note is different to their apparent position on
the same ?

8. If tho time of payment of a noto is uncertain, does that
vitiate it ?

4. When may a note become extinguished ?

6. Distinguish between n guarantce and s promissory note ?

SMITH'S MERCAXNTILE LAW.

1. What is the difference between an open and a valued policy
on a ship ?

2. What is general average, and what articles are liable to cou-
tribute to it ?

8. I3 it necessary in order to make a binding contract within the
17th section of the Statute of Frauds, that both parties should sign
the memorandum ? Give your reasons,

ADDISON ON CONTRACTS.

1. Aro there any, and if so, what contracts un‘ler seal, to the
validity of which &s between the parties to the instrument, a con-
sideration is neceseary ?

2. Is it a defence for the ncn-performance of an absolate con-
tract, that such performance became impossible? Giveyour reasons.

3. Can moncey given to n person to be employed for an illegal
purpose, be recovered back at any, and if so, what time ?

BLACKSTONE, VOL. 1.
1. Upon what statutes does the right of a subject to n writ of
Habeas Corpus depend ?
2. In what instances has Pay’inment nssumed the vight of alter-
ing the succession to the Crown of Englnad?
8. What is the common law duty of a coroner;
statatory dutics imposed on bim in this province ?

are there any

STEPIENS ON PLEADING.

1. When does a discontinuance take place in pleading ®

2. What is the difference between the old and present system of
pleading as regards profert and oyer?

8. 1s the damage in any, apd if so, what caces, a material point
put in issue, and if 53 bow is it put in jzsue?

4. What is the method, if any, at present for taking objection to
o pleading which under the old system would havo been bad on
apecial demurrer ?

STATUTES, PLEADINGS AND PRACTICE.
1. State the effect of the ¢ Dormant Equities Ant.”
2. What statutory provisions exist as to partition ¢
8. In what casesis it necessary to make all the cestur que trustent
parties to a bill in Chancery, notwithstanding the recent Orders?

I (lm, 0y -hﬁnmon of e mulul’urmrmws« "

5 What is the practice of bringing defended and uadefended
causes to n hearing ?

6. What cases, if any, are thero over which a County Ceurt has
no jurisdiction ?

7. Can an equitable defenco bo set up at law to an action of
ejectment? Give your reasons

8. What iy the cffect of an omission to state in the margin of a
demurrer some substantial matter of law intended to bo argued?
Is it any ohjection to the demurrer being argued 7

9. Are there any, and if o, what cnses in which mesne profits
can be recovered on the trinl of an action of ejectinent ®

10. How many different kinlds of jurics can be had for tho trial
of civil cuuses in Upper Canada ?

TMHE BENCH AND THE BAR.

On Friday, 23rd May, ult., o meeting of members of the
Bar of Upper Canada was held at Osgoode Hall.  Resolu-
tions were passed for a dinner to be given to Sir J. B.
Robinson, Bart., upon the occasion of his retirement from
the Chief Justiceship of Upper Cauada, and congratulating
him on his appointment to the office of President of the
Court of Appeal. It was also resolved that an Address be
| presented to the Tlon. Wm. Hume Blake, late Chaocellor
tof Upper Cauada, on the. -asion of his retirement from
that office, and that the members of the bar should attend
in open Court to congratulate Hon. Archibald McLean on
the occasion of his elevation to the Chief Justiceship of
Upper Canada. Resolutions were also passed congratulating
Hon. . M. Vanhoughnet on his elevation to the office of
Chancellor, and complimenting Hon. Joseph Curran Mor-
rison on his appointment as a puisne Judge of the Common
Pleas.

On the following day, all the Judges of the Queen’s
Bench, Common Pleas and Chancery, assembled in the
Court of Quecn’s Bench to witness the presentation of the
addresses autharized by the resolutions.  The bar attended,
and Henry Eerles, ¥sq., Q. C., Treasurer of the law
ciety, pro tem., acting as spokesman, made an appropriate
address to Chief Justice McLean, Chancellor Vankoughnet,
and Mr. Justice Morrison, to which they severally replied.

The dinner to Sir J. B. Robinson will take place on
Thursday, 19th June, instant.

SELECTIONS.

IS A WITN..3S BOUND TO CRIMINATE HIMSELF?

The ruole, that a witness shall not be compelled to answer
questions tending to criminate him, is a well known and estab-
Lshed rule of BEoglish law, to which it seems peculiar. The
policy of the principle which it emboedies has, indeed, been
questioned, but with little reasan, although it must be admitted
that it has sometimes been oushcd too far in practice. Our
object «.t present is not to discuss the merits of the rule, but
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to direct attention ta an important practieal question affrcting
its nppheation which has been raised i our tones, and, afier
having during <sveral years canged no hittle difference of
opinion on the Bench and in the Profession, appears settled
by a recent decsion i the Court of Queen’s Beneh,

The point i3 thiv:—.\ witness refuses to answer a question
on the ground that the answer might tend to eriminate lam.
If the judge seex that the answer might have that effect, he
ongzht, of course, to allow the abjection,  But suppose he does
not see that—an event hkely enough to ocenr, for the witness
must necessnrily know much more about the matter than the
Judge—is he conelusively bound by the =tatement of the wit-
ness that it woulld hasve that effeet, s0 as to te compelled to
allow the privilege, and excuse the witness {rom nnswering?

This question was started, we heliese, for the first time, in
Reg v, Garbeit (1 Den. €. C. 236), on neaseresersed from the
Ol Bailey : but at heeame unneeessary to decido i, ax the case
went off on anothier poaint, A few vears after, haveser, the
case of Fosker vo Ronalds (12 C. B.762) eame befire the €
of Common Pleas,  Tu that ence a new tiial was moved for on
the ground that the judgeat Nisi Prius had improperly refused
.y compel A witness to answer @ certain questim 3 and the
Court unanimously held, in a decision which wo think no
person would question, that he had done right as, under the
circumstances, the witness was privileged. But two of the
Judges went far beyond the actual point Lefore the Court,
Maule, J., said, ¢ Itis the witness who is to exercise his dis-
eretiva, and not the judge. The witness might be asked,
“Were you in London on such a day 2 and though apparently
a very simple question, he might have good reason to olject
to answer i, hnowing that of he admitted thay he was in
Londin on that day, tus admiscion might 2omplete a chain of
evidencee against him which would lead to his conmviction, Tt
is impossible that the judge can know anvthing about that.
The privilege would be worthless if the witness were required
to point out_how his answer would tend to erimimate mim.”
And Jervis, C. J,, user language somewhat similar,  Thefirst
idea that suggrests itself to the mind on reading this ease is,
that no judge conld bave used Linguagoe so gweeping and dan-
gerous, and consequently that there wust e sowe error in the
report.  But the odher reports of the case (22 1, W), C. P, 62
17 Jur., part 1, p. 393) completely agree with the above, so
that this hypothesis must be abandoned.

The startling proposition that every witness, the most men-
dazinus or the most profligate. may etfectually shelter himself
from giving any cvidence if he wiil only swear that the answer
to every question put might criminate him, soon attracted
attention.  In Osborn v. The London i)k Company (10 Exch,
7015 VJur, N, &, part 1, p. 93), Parke, B, on the above
dictum being cited, denied the ductrine in the most positive
terms, refercing to varivus anthorities as inconsistent with it,
Alderson, B., however, spoke with considerable diffidence w.pon
it; and in that case alvo it became unneceseary to decide the
point  In asubsequent case, huwever, of Sidelutiom v, Adhins
(3 Jur, N. 8., part 1, p. 631), in 1357, the question arose
whether, where interrogatories are administered 1o 2 defendant
in Chancery, his statement on oath, that the answers to the
interrogaturies would criminate him, is conelusive on the
Jjudge, =0 as to compel him to disallow them.  Feler v, Ronalds
and other cuases were cited ; but Sir J. Staart, V. C,, ruled in
the negative, saving that some surprise had been excited in
his mind by the opinions expressed by Jervis, C.JJ , and Maule,
J., in that case. On the other hand, in 1838, toe case of
Adams v. Lloyd (311 & N. 351 : 4 Jur, N. S, part 1, p.
590) came before the Court of Exchequer, in which Pollock,
C. B, expressed himself ns follows :—+* Certainly I have ul-
ways thought that the law on that suhject was correctly
stated by Maule, 3., in the case of Frsher v. Runalds * * *
The only esception I know is this—where the judge is per-
fectly certain that the witness is trifliog with the authority of

a
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I'the conrt, and aviihing himeell of the role of Law ta keep back
pthe trath, having in reality no ground whatever for clmiming
Uthe pravilege, then the judze s night in insisting on his nnswers
D the uiestion,” - And, Lastly, oy the e of Lo paite Feor-
Ctrgados (10 CO T, NS00 400 7 dur, NUN., part 1, p. 674,
Willes, d, exprocees himesell in o way which shews that ab
least b entertiuned doubts vespeeting the correctuess ol the
doctiine i Feosher vo Ronalids,
L' In this siate of tie authorities aroce the ense of Rea. v, foes
(1D &S 61 7 Jur, NOS, prat 1ope H55), decided in
Trinety Term, 1861, which seems eonclusive an the questian,
Thit was an information for bribery at an etectiontor v mem.
her of Parlivment, and one of the witnesses who was eallel
v the part of the prosecution refused to pive evidence av o
the wlleged britery, sheltering himself under the rule of law
hetore us. A pardon for the supposed bribery was then given
lm, but he sull retused to answer, until the judge decided
that e was hound to do so. A rule tor o new tal having
been obtali ed, on the ground, mnong others, that the judge
bad done wrong in this respeet, it was argued in support of
it, that although by the pirdon the witness was protected
trom prosecution on the part of the Crown, he was stul! linblo
to twpeachment by the House of Commons tor bnbery, in
which esent, necording to the express provision of the Act of
i Settlement, 12 & 13 Will. 3, ¢. 2, 5.3, the pardon of the Crowa
would not avail bim.  Fedker vo Ronalds and some other au-
thoritics were referred toduring the arguament, 1ut it is worthy
of observation that Sideboltom v, Adhns, Adams v. Lloyd
and In je Fernandez were not. Perhaps the Last had not then
been reported, but the first is expressly cited, and the second
obviously referred to in the juid,iment. The Caurt (consisting
of Cockburn, C. J., Crompton, 1L1), and Blackburn, JJ.) took
time to consider; and Cuckburn, C 7., afterwards deluered
their unammous judgment as follows ;—

© Upon a review of the authorities we are cleariy of opinion
that the view of the law propounded by Lord Wanslevdale in
Gsborn v, The London Dok Compuuy, and acted upon by Sir
J. Stuart, V.C, in Sidebottom v, Adhins, is the correct oue
and that, to entitle o party called as a witness to the privilege
of smilence, the Court must sce frone the circumstances of the
case, and the nature of the evidence which the witness is ealled
to give, that there is reasonable ground to npprebend danger
to the witness from his heing compelled to answer. We, in-
jdeed, quite agree that, it the fact of the witness being in
danger be once made to appear, great latitude should bo
allowed to him in judging for himeelf of the effect of any parti-
enlar question, there being no doubt, as vbserved by Alderson,
B., in Osborn v. The fondon Dock Company, that a question,
which might appear at first sigist a very innocent one, might,
by affwding a link in a chain (f evidence, becume the means
ot bringing home an offence to the party snswering.  Suljeot
to this reservation, a judge is, in our opinion, bound to insist
on a witness answering, unless he is satisfied that the answer
will tend to place the witness in peril.

“ Yarther than this, we are of opinion that the danger to be
apprehended must bo real and appreciable, with reference to
the ardinary operation of Liw in the vrdinary course of things
—uot a dunger of an imaginary and unsubstantial character,
having reference to somo extraordinary and barely possible
contingency. so improbable that ro reasonable man would
sufler it to influence bhis conduct. We think that a merely
remote and naked possibility, out of the ordinary ceurse of
the law, and such a2 no reasonable man woulld be affected by,
should not be suffered to ohstruct the administration of justice.
The ohject of the faw is to afford a party, called upon to give
evidence i1 a proceeding inter abos, protectic a against being
hrought, vy means of s owen evidence, within the penaltios
of the law.,  But it woald he to cunvert a silutary protection
into a means uf abuse 1f it were to be held that a mere imag-
inary possibillty of danger, however rewmote and improbable,
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way suflicient to justify the withholding of evidence essentinl |
to tho ends of justice. * * * It appears to us that the witness
in this easo was not, in a rational puint of view, in any way
in the slightest real danger from the evidence ho was ealled
upon to give when protected by the pardon from all ordinary
legal proceedings, and that it was thereforo the duty of tho
presiding judge to compel him to answer.”

The rule for a new trial was accordingly dischargedl.

CIHARITABLY TRUSTS.
(Read Ly Vicr Cuascrrron Sr W, P e Woon, Lefora the Juripru-
dence Department of the National Assocwetion for the promotion of
Sucral Science ) .

T would willingly bring hefore the consideration of this De-
partment several subjects of deep intevest, which I could only
refer to very briefly in my geaeral Address; but many reforms
of the most pressing importance involve considerations oo
extensive to be dealt with in any paper that T have leivure to
frame, or indeed that the Department would have patience to
listen to.

A general revision of the law of property iv required.  The
distinctions of property into real and personal—its tran<mis-
rion, and the evidence of transmission—its appropriation to the
discharge of the general Habilities of the owner—are matters
the importance of which, a3 sulijects to which Social Science -
should be applied, can scarcely bo exazzerated ; and they
may well occuny the attention of several committees to be ap-
pointed for their detailed examination. I will venture, there-
fore, only to offer some remarks upon a portion of our
jurisprudence with regard to the disposition of property,
whichappears to me to be =ufliciently isolated for the purposo
of separate discussion. I refer to the laws which regulate the
disposition of property for purposes called charitalle.

'The power over property, which our law eoncedes to its im-
mediate possessor, has become 8o extensive, that many persous
appear to forget the wiode in which such power has been
acquired, and the gradual advancement of civilization which ix
indicated by its existence,.

There i3 ‘n many minds a vague noticn that man has a
natural right to ¢ do what he likes with his own,” and that this
rizht extends not merely to his enjoyment, during his own
life, of ruch material advantages as he may acquire, bat to the
disposition of those advantages, and their mode of enjoyment
by others, after his decease.  That there is a natural desire on !
the part of all men to exercise such control over that which
they possess is indisputable ; but, whatever view may be taken
of the existence or non-existence of a moral sense, anterior to
yositive legislation, which by forbidding viclence, secures to
the individual the enjoyment of the acquisiticns of his own
industry there cannot, upon retlection, be any doubt thatupon
positive law alona must depend the disposition of such acyui-
sitions on his decease.  When by death he necessarily parts
with their possession, who is to become their owner?

Accordingly we find, as might be expected, considerable
variety in laws relating to the succession t¢ proporty of de- -
ceased owners; sometimes it is reclaimed by the State,
sometimes by the original donor ; more frequmtly it is allotted .
to the fumily of the deceased ; but with a viriety of medifica- |
tions as to their respective shares, and itis orly at a late period
of civilization that an owner is allowed by testamentery pro- |
vision to exercise & posthumous control Jver its destination, |
cither to the partial or catire exclusion of the State or of his
kindred. !

This control is in addition to any ‘natural rights’ he may '
be supposed to possess, whe’cever meaning be assigned o that
espression.

No doubt, as civihzation has advanced, it has heon found
that industry is encouraged, and the stability of political
institutions 18 secured in proportion to the security afforded to

i ealled charitab

the possession of property, and the enhancement of the privi-
logex conferred on those who acquire it.  Nevertheless o limit
has, in every svstem of jurispradence, been found necessary,
heyond which theowner af any girca pestad of @ goccn propedty
hax nai heen aliowed to control its destination.

Thus i oar own country, property cannat, asa general rule,
“le tied up,”’ to use a very suitable expression, beyond a

cperiod of twenty uno years after the decenso of pers s an

eaistence when the aet of disposition tukes effect ; thoxe persens
may be many or few, and may be selected arhitravily, but o
limit, ard o sufliciently precise one, is secured,  In order to
prevent a repetition of such willsas that of Mr. Thellusson, the
postponement of enjoyment of encome is restricted to the etill
narvower limit of twenty-one years, simply,
But to this limitation of the owner's eontrol oser the dis-
position of pmrerty, the pomwer allowed of making what are
o gifty or bequests, forms a remarkable excep-
tion.  The history of this esception in countries whero
Christianity has prevailed (and I believe a similw history

i mught be written with reference to all countries where any

rehigious aystem is established), is 20 well known that I shall
pot dwell upon it. A3 soon as corporate bodies acquired
property for religious purpuses, the combination of an undying
suceession in the owners, and of a religious trust fixed upon

- the property, rendered it in fact inalienable, or, in other words,

the owner at any given period was thus empowered by his
donation of property to a religions corporation irrevoeably to
fix its destination,

On the formation of mereantile and teade gunilds, donations,
either for the general use of the gaild, or for anplication to
charitahle purposes connected with it, had the like enoct,

The evil consequences of such an anomalows power were
goon felt, and gave rise to the various Statates of Mortn ain.
These statutes, however, were leveiled principally at the with-
drawal of land from general commerce, and frum the feudal
consequences of changes of ownership, and were passed,
moreover, at a period when personal property, from its na-
ture, could scarcely be so *“ tied up.”

Before the existence of cither public funds or sharesin large
adventures, such as those of the LKast India and South Sea
Cimpanies, perpetual trusts could searcely be attached to
personalty, otherwise than by transforming it into land, cither
by purchase or mortgage, and the trust would then fall within
the operation of the mortmain laws,

"The Act of George II., however, by which the alienation of
property for chiaritable purposes is now principally goserned,
effected to deal with donatiors of stock, but in such 1 manner
that the statute is, in that respeet, alwost a dead letter.

I may, with sufficient aceuracy for the purpose of this paper
state our present law as to charitable gifts or beyuests tv be
as follows: —

1. No posthumous or testamentary disposition whatever
can be made, eithier of land, or of any interest in land (such
as a term of years, rent-charge, mortgage, or the like), for a

“ chrritable purpuse.

.

No charitable gift can be made of land or any interest
in land by the owner in his life-time unless certain formalities
are ohserved, and unless Le survive the’gift twelve months,
and if he reserso any benefit to himself the whole gift is void.
Subject to these conditions, land to any extent may be devoted
to charity.

3. As to purely personal estate, whether consisting of stock
or otherwise, therc is an unlimited power in the owner of de-
voting it, cither in his life-time or by will, to any charitable
purpose, suhject merely to certain furmalities as to gifts of
stock, not important to be noticed.

I shall not dwell on tho various modifications made 'y
spacinl statutes, whereby the alienation of land to a limited
extent for certnin descriptions of charitable endowment is au-
thurized.
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The varpo o my present paper is to eall Ltrention, }ctl\. ~*ur_h witte fnrovideg ‘lhr' recalatioms of the Statates off Mort-
to the apparent 1y of oue Taw with sezard o charitable mdn be abserved) s that the puipos s be not emtrary to
braguesty; Sadly, U the ineonsistenry and ansompletmess of positive bis, or tothe pole v implied i all Law, siz: to the

the Liw w *h oroforanes tochat poliev s and, Sedly, to the ex-
pedieney ot veel ing that policy itselfl

Lt The poliey of that Law appears ta be this to diseonree
on the one Land the withdrawal of Lad either feom the family
ol the awner, or from general comimerce. in order to devote it
to charitable object<; but, on the other hand, to permit or
even, Lmay say, encourage the desation of personal estate by
it owner to the same elass of objecta, T osay enconrvage, be-
cause our Jaw sanetions the exercise of a power on the part of
the rxisting owner of perconal property by wheh he ecan
direet aud control it application te any amount 0r centuries,
provided the olject he one which the Faw recoguises as ol
table, A poser which it does not coneede to bine with retorenee
to trust L bis own Lamly,

2, The mode 10 which that poliey is effected is ireonsistent!
and incomplete, It is inconsisteut, because isits effate |
prevent land Being withdrawn from commerce, and at the'
same time to leave persanad estate uafettered, it has effectually
prevented the application of a considerable portion of such
personal estate to charitable objects s for instanee, all money
Jaid out on mortgage, no doubt from the pussibility of the
fureclosure of the murtgage converting it into real estate,
But it would have been very easy to provide speciully for ¢ in
terests in land” of such o deseription, by simply prolibiting
the gift of auything bt the maney seeured, to He realized hy
n rale, for there ave few mortgage deeds in which there is not
a power of sale.  No ground can be assigned for preventing a!
peesan holding stoek and mortgases from dealing wul the
wmoney vidue of the one in the same way as with that of the!
other,  If it were thought advisable to prohitit a sale of land
under a will, and the apg lication of its produce to the endow-
ment of a charty, regard being had o the interests of the heir,
surely no such ground exists with reference to the mortgages'
which, like stock, vest in the executor. '

But, further, the law 13 incomplete with referenceto its own |
policy. I need hardly do more than allude to its incomplete-!
ness of definition, partly indeed touched upon under the Inst!
head, and the wany nice distinctions to be found in decided!
cases of what is, cr is not, “an interest in land.) T would’
rather, under this head, indicate the want of completeness of'
the law, which endeavours to discourage the withdrawal of
lIand from general commeree, nad yet permits ite alienation to!
any ~xtent by an act, wder wtor, for charitable purposes. Tt
is true that the cunditions imposed, namely, that the property !
shall be parted with absolutely without any interest being re-
newed to the donor, and that the gift shall, even then, fail, if |
the donor die within the year, have tended greatly to check'’
any such alienations of land; but these spevial regulations
wuonld rather appear to be pointed to another very serious:
difficulty regarding the pohiey of charitable ifts, namely, the!
necessity of preventing gifts made under & superstitions notion !
of purchasing the fuvour of the Almighty in the last moments
of earthly infirmnty. It s difiicult, in this point of view, how-
ever, to sugyest any reason why sach precautions should be
confined to the disposition of real estate.

3. The more impor:ant question remaing—Whether it he
not expedient to revise the whole poliey of our law with refer-
ence to so-called eharitable dispositions of property ?

First let us ennsider the extent of the legal signification of
the term charity.

A cuaritatle disposition, in law, i3 the appropriation of
property to some genaral public purpose, as enntrasted with .
gifts to individuals for their own use: and the only hmit to

€ In the wsluatle obeeryations made Ty M Had kin dunng the diseusaon
that ensuyed on this paper, 3t was correctly oherved that all the earin r statutes
were levelled tgainst tho s ithdruwal of fand trom the fudal cousequences of
<havge of owpership

l

pronciphes of relugon or morabity, In other words, the exist-
tze o ner, altbongh Woeis eantined to the Timits of twenty-ono
vears abier lvesin heing with regard to unv power over pro.
perts to he exercised on behalt ol his family 1+ allowed to
sppropriate the sume property fur ever toony public purpose
teonsistent with law, veligion, and morahty) that his imagin-
ation may devise,

I will wive an instance or two of bequests upheld as charit-
al Jo,

One testator, not long sineo, bequethed £300 4 gonr ta by
for ever apploed nea peneinn to ~some person who bl heen
snsoee b e literature, and whose doey it shoakd he o sap-
port and diluse by hiswritings the testator’s own views as
enfarced e the  testago vl A mguaty wans
diected ag to whether the testat «on publivations contained
aarthnug eanteary o religion or morals, and this being
answered in the negative, the so-ealied eharity was established,

Ia adother case » testator gave a fund to trustees, one half
of the ine e of whish was to be distributed nmaongst fitteen
waidens of his parish of the pworer s rt, between eightean
and twenty-five years of age, wha should be the prettiest, and
“lioul] buve been mest regubar i ther attendance at chureh,
and the other half wmong fifteen spinsters, who should be up-
witrds of lifty years old with the like * qualifieations.”

the trustees declined #o tavidious i selection of ohjeets
egeept under the divection of the Conrt of Chancery, wineh
established the charny, independenidy, however, of the per-
anal qualifications,

1. sve purposely seleete 1 these fanciful dispositions, inorder
to bring fully Lefure you the question whether it be reasonable
that the owners of property should have the power of lixing ity
devtination: for ever to uphoblingsach whims.

But a much wider field offers itself in the consideration of
the numerous hequests of preater or levser amount for apecific
charities, not absurd in themselves, but as cxperience has
shown, far from heneficial in their application, such as dules
ot hread or other fund, small pensions, clothing, evals, nud the
like, frequently quabified alo with a preferenco to those who
have attended the church servicer,

Upnn this part of the case two questions arise.  First, how
far experience will justify us in saying that society is bene-
fited in any degree by gifts of this description ?

I a~k you to inquire into their results in practice. [ believe
that in all towns where such gifts exist to any great amount.
you will find the paupers more numerous than in other towns
of like population ; and if they should happen to be, as is
uften the care, vld borvughs returning members to Parliunent,
you will find the grossest pohitical corruption and johbing in
the disposition of this petty patronaze. 1 have had informa-
tion on these points from a most intelhigent ¢entleman, whose
oflicial duty it was to inquire into such chavities. In one city
five brothel-keg,ers were for some tinie annual recipients of
small pensions left by some charitable testator. 1 have verv
i recently been ataying in Essex, where a parish was pointed
aut to me. the poor of which receive a large amount of like
bequests, and the wages of independent labourers in that pa-
rish have sunk to 8s. a week, whilst in every parish around it
they stand at 10s.

Secondly. A question arises whether, if gifts of this kind
be objects deserving so much consideration us to justify the
estraardinary puwer over property involied in their ereation,
there ought not at least tv be some gualification imposed upon
that power, subjecting the bequest from iime to time to 2 le-
gal eontrol, wineh may give it a more usetul direction.

This last ¢ hservation leads mie to the consideration of the
degiee of control already exercised by the Cours Chancery
over charitable hequests.  If a testator points out by his wiil
# precisely defiued object or institution to which the bequest

¢ RIARNTILN
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is to be applied, the Court of Chancery bas nothing to do bt |
to execuie the trust; batif the testator merely indieates the
general character of the eharity, then a scheme 12 duirected by
the Court fur the apphication of the fund. Agan, ot the -
tention of the teatator, however well defined, cannot hie cariied
int effect exacdy avcording o b conception, oraf the objecis
he has pointed out subsequently cease to exast, the Court of
Chancery dirvects a scheme fur the approprintion of the fund -
cy pres, as it has been termed, that 15 to siy, approximating
as nearly as possible to the testater s directions, rather than

that his (so-called) charitable purpose should fud. L may

give, as a well knuwn instance of thiz doctrine, the ease in |
which a Jewish testatur made a2 hequest in order to found a

school fur the wstruction of clildren in the Jewish religion.

This bequest fuled from its being then contrary to law su to
instruct children ; but Lord Hardwick applied the fund to
the iastruction of children at the Foundling Huspital in the

Christian rehigion. It would probably have surprised tie tes- |
tator, could he have known that this was cuinidered to be

executing his intentions as nearly as passible.  Another more |
satisfuctory instance is the cace of Bettin’s Charity fur the
Redemption of Slaves taken by Barbary Corsairs. This fund |
had accumulated, for want of objects, to nearly £200,000, and ’
was applied by Lord Cittenham to seliools, the testator hav-

of sale and exchange should be conferred on trustees fur cha-
rities, aml the evils w0 be apprehended from motines of super-
sttion or vanity with reggnd to pasthumons charity aught,
think, to be met. But tlas Latter miscluef affects beguests of
personalty, as well as those of realty.

S0 L am of opinion that all posthumons charity should ho
very stricily tegulated. Tt is very rare that chanty properly
g0 eilled can, m any sense, he predieated of posthomuous gifis,
The preference ut the pour in general to the testator’s own
relatives is fur more often the result either of superstition or
vanity than of benevalence. I remember having heard the
late Sir R diert Peel state that the geand.children of a so called
muntficent founder of a great public justitution in Lundon
had apphied to lum for a grant of public monev on the ground
of their having Leen beggared for the public benefit. At the
same time [ recollect an unecdote of 2 man at Marseilles hav-
tne hurae through life the charncter of & wi.er, wha Ly his
will stated that he bad observed the suffering oeeasivned hy
want of water in the town, and had resolved to saerifice all
his awn comfort to provide for that want, and now devoted
his accumulations to that purpuse.  This, no doubt, was true
charity. 1 would not then prolibit, but regulate very strictly,
gifts by will fur charitable purposes.

4. With regard to the directions of schemes for the appli-

ing, in anuther part of his will, devoted a large portivn of Lis , cation of indefinite charitable gifts, and remodelling cliarities
property to that purpose. by ey pies, T think that . less expensive machinery than tho

I'necd nut pauze to inquire how this power has been de- | Court of Chancery is desirable; and further, that the regzu-
rived, nor to tutestigate the criginal power of Commissioners | lating puwer should be extended su as to make charitable
under the Statute vt Chanitable Uses; but jtis impoertant to  endowments more generally available to the exigencies of the

notice its existence, for to my mind it indicates a reasonable
mode of dealing with the whole sulject of charitable gifts in
future.

Having now reviewed our existing law, T will proceed, ,
briefly, tu state what appear to me to be its leading defects.

1. I think it unreasonable to allow any existing owner the |
privilege of fixing for ever the destination of any portion of,
his property, whether real or persunal. It is mpossible that,
any human gagacity can furesee the best mude of promoting, |
through all time, the welfare - 1 the nation or any lesy exten-
sive section of the communiry, such as the testator’s native |
connty, or town, or parish. But to allow the ownerof a given*
field, or a given amount ot stock, to say that it shall for ever
be devoted to that which at the moment appears to sach
owner to be of public benefit, is to constitute b, in ey, ¢
legislator, whose enactments can osly be reversed by tl ¢ sove.
reign will of Parliiment. The evil has been felr, and partially |
met by the linuted power vested in the Court of Chancery of ;
filhing up the crude and incomplete sketchies of testators, and |
remodetiing them entirely when they are incapable of any
cffect as originally framed. Bat in the far more numerous
class of cases, these petty enactments must be allowed their

time.

I will proceed now to throw out some suggestions for the
remodelling of the law with reference to Craritable Endow-
ments, rather with a view to ehicit opinion and to direct pub-
lic attentivn to the subject, than as an claburate scheme, ripe
for legislation.

My proposals then would be to the fullowing effect

1. That either real or persunal estate may be disposed of by
deed fur any charitable purpose selected by the douor, sutject
to the following conditiuns :

1. That a definite scheme be laid by him before the Charity
Commissioners and approved of by them.

i1, That the gift is not to 1ake effect unti) the expiration of
one year from the execution of the deed, with power for the
doner to revoke the deed st any time during the vear; and
the deed to be ipso fucto resoked by his death within that
periud.

iti. The gift to be absolute, without reserving any tenefi-
cial interest to the grantur beyvond any patronage he may

i exarcice with regard to the charity,

iv. The deed itself to be exccuted in the presence of, and

full uperation, and it is only when some paramount interest | attested by the Cummissivners, or some person deputed by tho
of the communivy calls attention to the evil that the Legisla | Comuissioners to witness its execution, and not ncccss‘.;lrily
ture interferes to remedy it. OF this we have a recent exam- | in the presence of any other witness, and te be enrolled a3
ple on n large seale, in the Acts relating to ovr two Universi- | now prosided.
ties,which have authurised the Colleges and the Commissioners ) The control of the Commissioners should extend only to the
to set at nought maltitudinous provisions in the deeds and | details of the scheme in cases of additional endowment of any
wills of benefacturs to C.leges contining the benefit of the | existing charity already established under any degree ur order
fuundatien within narroy hmits, as being at vanance with a ) of Commissioners under the statute of Elizibeth, ur by the
more enlightened view of pubhic benefit. l Court of Chancery, or with the assent of the Charity Commis-
2. I am of opinion that the distinetion between the deso. | Suners, and in certain other cases to be specified, as fur
tion of real or persunal estate to charitable purpuses is not  examule, hospitals, schouls, or the like.  But, 1n other cases,
sound. The feudal consequences of a tenure bv a corporate | the Commissivners to have power to_reject & scheme, but fur
body no lunger require uwur consideration. No econumical | the cause to be assizned, either wholly or in part sutject to an
evil'results from the mere fact of land being held by corpo- | appeal to the Court uf Appeal in Chancery.
rate bodies on charitable trusts. The estates held by the Simnple gifts of stock or money or other chattels to the
Culleges in our Universities, and still anure the land held by | traacarer or trustees of any exmsting charity, already approved
the public Companies of the City of London in Ircland, williby th  _ommissioners, or established by any urder of the
bear cumparisin, as to their cultivation and management, :C.mrt. of Chai cry, for the general purposes of the charity,
with any lands held by individual proprictors. Full powers ; to Lo free from tho above provisions. Bet with that excep.
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tion, no gift wler vwos is 1o take effect withvut confurming to LCourt. The Clerks of the County Court (at least ane of them)
them. seems tr doubt whethier in suels a ease as last referred to, he
The Legislatare might provide, of course, limits within should file a cernficate m order thay it *“may become” a
which alone the pawer of the Commissioners should Le exer-  judut went of the County Court. .
ened other than those 1 have suggested ; and in any discussion | The point is a very important one in many respects, and I
of & Bill there would be numeraus ruggestions to that ¢fect. | would teel much obliged tor your opinion in the Law Junrnal,
1 am not proposing a Bill, but suggesting a line of action. | The words of the section ace, *In case an execation
2, That there should not be any power of making a chatit-, be returned nulle bona, aml the sum yemaining unsatisfird on
able devise of lnnd or any bequest of money exceeding a given the judyueent under winch the esecution l‘\\ucd amounty .to
amount, in value {say £200), to endure beyond the period the sum of fortv dollars, the plaanteff or defendant may obtain
allowed by law for the appropriation of maney in other cases, | transeript,” &e. .
except in favour of some existing charity already established | The isid section then reqaires tha County Court Clerk
under any decree ur order of the Commmissivners under the . to file the trauseript and to euter {n fuur separate columas in

statute of Elizabeth or of the Court of Chancery, vr alreads
estalblished with the assent of the Charity Commissioners,
And if exceeding the above amount, such devise or beguest,

even thaugh it be to any such existing charity, to be by will |
executed at least twelve months before testator’s decease, and

attested by 2 soliator.

3. That the Charity Commissinners ehall bave power from
time to time (subject to an appeal to the Cuurt of Appeal in
Chancery), on the anplication of the Attorney-General, cither
«. fficie on the relation of responsible relators, o remudel the
application of the income of any charitable funds in cases
where such income is apphicable in sums not exceeding, say
L10 each for the benefit of individuals by way of peusion,
dule, clothing, or the hke, 50 as to apply the whole or any
part of such income towards the permanent endowmnent of
hospitals, sehools, or other Iike general charities, either already
existing or to be newly established.

4. That there be a general power of revision in the Com-
missiowers (subject to appeal t¢ the Court of Appeal in

Chancery) of nll charitable endow nents whatever, onapplica- '|
tivn by two-thirds ot the governs-sor other persons baving the :

covernment or control of the charity, and with the asseut of
the Atturney-Geaeral, fur the purpose of enlarging the seope
of the charitable trust, or varying the upplhicativn of the funds
to other charitable purposes.

These proposals are, as I have said, mere general sugzes-

tions for the purpose of eliciting discussion, and are no doubt ¢

capable of much improvement ; but I trust that the Legislature
will no lunger penmit mere vanity or cantice, on the one hand,
to devote large resources to frivolous objects, nor, on the other,
allow so much wealth as is at this moment {rittered away by
its useless, if not mischievous application, to be luonger with-
beld from really great and permanent public objects.

T DIVISION COURTS.

CORREIPONDENCE

The remoral of Judqments of Duwvision Courts info the County

Court~=The certificates of” County Court Judges to prevent the

aperation of the Exemplion Law of 1860,

To tuar Epirors or tie Law JoUrvaL.

GevrLeMes,—The eaption of this letter points to two mat-
ters of practice, under the Divisior Court Iaws, nut satisiacto-
rirl_v settled, and with which I have frequently had difficulty
of Iate.

For instance, some Division Court and County Court Clerks
think that the 142n4d section of the Dirvision Court Aet (Con.
Stat. U. €, p. 160) has reference to juduments of the Division
Caurts where the judgment for debt, exclusive of costs, is for
S$40.  Viewing the law in this way, they think that they are
not obliged to give certificates to file in the County Court t
scll Jands. unless the original judgzment for debt amounts to
ar cxceeds S40. That if the judgment for deht or dawazes
was less than $40, although it may be more, including costs,
orif the debt has been reduced o a sam helow S0, they

should not certity for the purpoese of filing in the County

Vhis qu Lrment buok four different things. .

o The 2ud the amount of the judgment (which Tthink means

"the origmal amount), and the 3rd the amount remaiving uo-

satistied thereun.

Now, 1 understand the *‘amdunt remaining ureatisfied
thereon” to mean the wmount of debt, inferes! and cosis re-
maining unsatisfied.  If »o, and they together esceed 340,
lands can be sold on a judgment, grounded on a transcript
from a Division Court.

. For justance a judgment may have heen given originally
fur S50 debt, $6 custs, and subsequently $3 interest may ac-
crue on the judiement of 36 debt and costs,

Lhus when the transeript is applied for there may be the
suns of S41 remaining unsatisfied on the judgment.

Or the judgment suay have been originally for S8§0 debt
;and $3 costs ; 330 of this may have been paid, leaving $35
unpaid.  Subsequent interest may have accrued until the
amount due (when the transcript is applied for) is 842,

Can a party legally in either case fiic a transerpt in the
Cuunty Court, and sell lands by virtue of the judgment?

1 would remark that the 135th scetion of the same Act
clearly makes interest aceruing a part of the judgment, he-
cause it allows tt to be levied by execution. But the question
is not confined to interest, for a julgment may Lo given for
320 debt and 321 costs, inall $11, and be, as 1 take it, within
the meaning of the 112nd section.

i "The vther que_.jon arises under chap. 27th, section £ of the
i Act passed ‘n rith Victoria, relating to the power of County
Court Judges to certify on executions, to prevent the operation
of that Act on all contracts made prior to the 19th May, 1860.
There is some dnersity of opinion amoong County Court Judges
a3 to the proof they shouid have before them before certifying.
His Honor Judge Smart of the County of Ilastings has had
-some correshondence with me in relation to the question, in
y which I think, with deference to his epinion, he has taken an
iextreme view of the law. If his view be correct the law
jshould be altered otherwiso there arc cases where the law
, cannut be carried out.
. Tue case in question is this: “ A” in Torontn, during tho
. tine Judge Harrison was Judge of the Toronto Division Court,
{obtained a judgment against ** B* for §80.  « B" lived ut the
s time in Hastings, having remnced from Toronto.
The Clerk at Toronto 1n 1837 sent a transeript to Hastings,
; which on the face of it shews that the debt must have been
contracted before 1860. It thus becoraes a judgment of tho
i Court 1in Hastings.

Now the Cierk in Iasting; issues an execution upon this
;jndgment, and lays it with the transeript hefote the Judge of
1lastings, and ashs him to certify under the last nawed Act.
He refuses to do so for want of sufiicient cvidence thot the
cuntract accrued before May, 1560.

It so happens in this case that the only pereon who could
"certily on the original judzment is Judge Harrisan, who does
“nut new preswde uver the Dawviston Court in Torento.

i Judze Doggan presides over t!mt Court, and has no ])cttcr
knowledge of the grounds of the judgment than Judge Smart.
L did not give the judgment, and bas to look to the Clerk’s



59

(24

LAW JOURNAL.

[Juxe,

entry to see when it was given, and moreover the execution is
nut issued in bis county.  Thus if Judge Smart dves not cer-
tify the plaintft must luse his remedy.

Now one would think that these facts were quite suflicient
to warrant a cert:ficate.

1st. The transcript comes to the Judgze in Hastings in regu-
Iar course in 1857 under the seal of seal Court.

2nd. On the face of ithe seex it is for a debt that mnust have
accerued hefore May, 1360, cr judgment would not have been
given for it.

3rd. There is nothing in the Act which authorizes the
Judge of an outer connty to certify on a transcript in every
case merely to xatisfy the judgment of the Judye in whose
county the execution issues,  In this cace the same evideuce
wuuld be befure Judge Duzgan that is produced * efure Juge
Smart—Judge Duggan nut tuning given the original judgmeut.

In the superior Courts I have obtained certiticates, and all
the Judges there 1equire is the production of the origing
Judgment roll. In the case in Hastings the transeriptis a cer-
tified copy of the judgment under the seal of a Court autho-
rized to give it by laww, evidence equally as good as that

preduced before the superior Court Judges—I say equally as:

good, because the law allows every proceeding to be taken on
a transcript judgment that can be taken on an original jud
ment.

There is anothier case in which, under ihis Act, some difa-
culty oceurs in certifying.  Thus Jadge Wilkes of Grey will
not certify vn an esecutivn issued vu a tranacript from an outer
county of proceedings had vu a transciipt seot frum another
outer county.

I mean n case like this: “.\” ubtains a judgment in
Toronto—sends a transcript to Guelph, where it 1s partly
collected, and costs in addition are made.

Thus there may be $20 costs made in Guelph. The defend-
ant then moves to Grey, and a second troanseript, or a tran-
script on a transeript, 1s sent from Guelpu to Grey to colleet
the balance of the costs and debt there.

Judge Wilkes requires a transcript from the oviginal county,
and will not take as cvidence the Guelph certificate.

1 think in all these cases transeripts under the seals of the
respective courts ought to be sufficient evidence for a Judge to
certify, if on their face it appears that tho contract arose prior
to May, 1360.

i
o

Yours truly,

CusrLes Durraxo, Barrister.
Toronto, April 2ist, 1862,

{The 112rd to the 146ih sections of the Divicion Courts Act
wwere vbviously passed to enable a judgment creditor in the
Division Courts to reach the Jands of the defendant, which be
conld not do by the ordinary process of these Courts. The
113rd to the 145th sections enabled the judzment to be trans-
ferred by a simple process to the Cuunty Courts, which have
the power to issue execution against lands, and the 146th <ec-
tion (now repealed by 24 Vie, cap. 1) enabled a resistration
of the judgment to bind the lands as in the Superior Courts,

In the first place we would observe upon our correspond-
ent’s letter, that no Clerk of a Division Court should take it
upon himself to refuse a transcript of the judgment, or as-
sume to himeself the right of deciding the point against the
phintiff.  If he certifies to the facts as they are ho has done
bis duty. 'The question as to whether an execution against
lands may issuc upon the transeript he has nuthing to do with.
Under the 142nd section, if a Clerk finds that byoks and pa-
pors in his office answer in the afirmative the follnwing ques-
tions hie is. in aur judgment, Lound to grant the transerint :

1. Did AL B. recover 2 judgment in the Court against
C. D.?

9. Was execution issued thereon ard returned by the Bailiff
nulla bona ?

Does the sum remaining unsatisfied on the judgment
excend nj0?

With reference to the words “remaining unsatisfied,” &e.,
wo tar as the Clerk is concerned at all events, we think he
must be gmded in this way : Suppose I was ealled upon to
issue an alias execution in my own Court, for what amount
would it be?  Why, tor the sum or balance due to the plain-
G}, in other words, fur the sum left unpaid and unsatisfied,
and that sum must be $10 at least to warrant the issue of o
transeript,

Upon the question itself we never had any doubt that the
sum for which the verdiet is given by the Judge is not the
criterion—Dhis judginent i3 for debt and costs, and is so en-
tered 1n the procedure Louk, and if these fogether come up to
the required amount that will be suflicient under the claure and
that for the purposes of the clause the costs are nut distin-
guishuble from the debt.  The words remaining *“ wnsalefied
(on the judyment” can have no other meaning.  The languago
tof the 14 ird section is more pointed in thix particalar than
i the repealed section 146, and the latter requirves the amount
(1o exceed 240, but even that section, we think, weald bear
the construction suggested, *“a party who has obtained judy-
Sment in a Division Court exeeeding $£0.7  If it was intcnded

to male the amount relate to the debl or clarm alone it would
have 1 een so stated, as for instance in section 12 of cap. 2}
FCoa. Stat. Ul C., relating to arrests—* recovered judgzment
fezainst defendant for $100 or upwards exclusive of costs.”
| As to whether the interest may be brought into account in
"making up the 310, it is more questionable, as the interest,
strictly speaking. is not part of the judgment, but the pay-
aent of it may be claimed and, under the execution, enfurced.

"The case vf Turr v. Robuus reported elsewhere, will be read
with interest as having some bearing upun the subject of our
correspondent’s communication.

As to cerdifying an execution, probably the Judge might
with propricty be satisfied with less evidence thun saggested,
but the simplest thing possible ix to send with the transeript
an aflidavit from the plaintiff or his agent that the debt was
contracted befure May, 1560. No Judge, we think, would
urake uny difficulty in certifying in such case when 1t ap-
pearcd to accurd with the transeript of judgment.—Ews. L. 3.)

2
Y]

To Tue Epitors or Tur Law Jorrvar.

GenTreveN,—You are wrong, in your last iscue, in assum-
ing that the Divisicn Court at Sarnia is the only one shabbily
treated by the County Couneils, about getting accommodation
in the Court Huuse.  In this tuwn, the Court Roum can only
Le had for Ihwision Court uses Ly the payment by the Clerk
of 25 per day—31 30 to the County Treasury, aud S1 350 to
Court House Keeper. In 1257 I paid $14 to the Court Huuso
Keeper ; this was before tho price wos ratsed.  As 3ga day
would invulve an outlay of at least $25 a year, I bave fur tho
| Fast four years hired other places for the Court. Tt generally
{eusts one dollar each Court—for the last two Courts, 32 each
[time. 1 quite sympathize with my boother Clerk at Sarnia.
| Nupe he has got 2 good long purse to pay these ** extras’
fout of ! But really it is n strange state of aftairs, that a
[ Conrt House, built Ly the people’s money, cannut be got for
"Gt prorpusses, unless somebody pays for it out of s own
| private means.

Yours respectfully,
! Tue Crerk ofF THE First Districr Courr, Grey.

Owen Sound, 15:h April, 1802,

[We really do nut understand on what principle accomoda-
"tinn is denied to division court offices in auy covurt house,
"waless upon payment, as if the ruoms were let for a concert
for ball. The law in this respect needs sume amendment.—

Evs. L. J.]
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QUEEN'S BENCH.

(Reported by CurisToru sk ROMNSoN, ks g, Larroer-al-Law, I0y- rter to the Court

In tHE MATTER OF JoskpH ‘TnoyMrsoy axp 1k Corproration
or 1iE United Towssuirs or Beprorp, OLDEN, Oso, aND
Parnegsreox.

By liwo—Uneertainty~Mistake tn name of applicant—Cusls.
A by law desenbed & new road to bo opened as fullows — Commencitr on the

Groen Bay line of road on ot 22, aud crossing part of lot 22, aned 1w 25 20

and 25 i the atth concesston of Bedtord, unhlat mterscts the ol trive
rot} and continmnmz on to Bob s Jake 1o thesad towpstup o Bediord, thos
raad to be thirty feet wade

Heled, bt tar unccrtaety,

To the wopy of the rule s fisst sorsed, tha arplieant’s name wae Tyomict e
weitten Janee pistead of fesepds Thompaon The toad amguestem also prissed
through the Lt of one Jates Thowmpaon, withh whom an artnteation had tahen
pisce, antthe corporation supposing hui to be tise apple ant. prepared sthda
fnes fn stiswar
the pale served  The eonrt i mahang [T abscluts watliconte dincted the osts
tncurred by the corporativg in consequence of the errur 10 be deducted.

(LT, 20 Vie)

R. i, Ilarrison obtained a rale in Michaclmas Term last on the
corporation, to shew cause why their by-law No. L0 should not be
quashed, with costs. .

1st. Beeause the by-law (which was for the establishing of a
new road) dnd not with sufheient certaunty defiue the hine and
limits of such read. 2nd. Beeause the road, so far as it coui«d be
zaid to be defined, euncroached upon the dwelhng-house. barn,
stable, aut house, urchard, garden, and pleasure grounds of Thomp-
son, the applicant, whese consent had not been ubtuned.

The by-law wmoved against was pussed on the 2ud of September,
1861, aud deseribed the new road as follows :—** Commencing on
the Green Bay hine of road on lut 22, and crossing pmit of lot 22,
and lets 203, 24, and 25, in the sixth concession of Bedford, untl
it interscets the old travelled road, aud continuing on to Bob's
lake in the said tawnship of Bedford 7 And it enacted that the
said lue of road he established and remain open for the use of the
public: the eaid road to be thirty feet wide.

It appeared by the aflidavits filed that the rule nesi for quashing
the by-law being itself properly intitled, as above, a mistake was
made 1 the copy served, the name of James Thompson being in-
serted as the name of the applicant instead of Joseph.

The new rond also passed thiough land belonging to one James
Thompron, ia the same township, and the carporation, supposing
that he really was the mover in the application, had atlidavits
drawn and wworn to, and were put to considerable expense n
preparing themselves to shew canse last term against the applica-
tion believed to have been made by him.  There had been an
arbitration between the corporation and James Thompson respect-
ing the compensation to be paud to him for taking the road
through his lot, and he had accepted the money, so that there
were spreial grounds to be urged in apswer to an applhication in
his nume Lo quash the by-law,

The couasel for the applicant afterwards, at the end of Michael-
masg Torm, discovered the mistake, and obtained leave to amend
his rale by makiag 1t returnable in this term, in order to serve a
correct copy of it

Druton shewed cause, and urged that the applicant should he
made to pay the casts occasioned by the nustake.  He cited
St v The City of Toranta, 10 U, C.CO P, 225 Janson v, Tie
Corpuration of Reach, 19 0. €. Q B, 59,

. A. Hurrisen, contea, cited Dennas v Hugheser al ( SUC.Q
B. 111 Seth v, The Mumcpal Council of Fuphrasws, 1b., 222
Drown x. The Muacipal Counerl of Yorl, 1b , 596,

Rorixzoy, C. J., delivered the judgment of the court.
As regards the quashing of the by-law, we think it cannot be

=l

Atorwards ihe pustahe was dise norod, wand o torecct copy n.’l

{ be no means of deterimning the point.  For the reasons that wo
have given i several former ease~. we think we must make absol-
jute the rale for qua hing this hy-law, which ix so clearly bad
| upon the faee of it and we quash it with costs, but with a diree-
i tion that the mnster shall tax the costs incurred by the corporation
Cin prepating to answer the supposed application in the nawme of
P James Thompson, aud deduct them from the costs of this appli-
l cation. Rale absolute.

Row v. Quistax uT AL,

! Fpeetment— Plea of confessum—Verdecl (@hen after—Lackes.

| Plaintifr broncht efectint upon mortzace.  Defendant appeared, and uohico of
| togd was served on the 1Nt Sptember for the 0th o tober On the evemng of
i the 20th Uctobe r the detendant served a notice of conision on the p sl at
I s restlence thirty miles trom the axsize town where L1s attorney had gone s
i and on the St 4 v rdiet ws tahen, detedant not sppxaring. and the attorney
‘ bon ntmorant ot the contessioln

The ceurt under these wrcans staices refused to set asde the verdict
[T 25 Vie 1362 )

Ejectment far part of lot No. 1, on the south-east side of the
Carrying-place road, at the Lead ot the bay of Quinty, in the town-
1 shup of Ameliasburg,

The action wus brought upon a mortgage excented by the defen-
dant Quinlan to the plainufl, the detendant Shears being tho
mortgagor’s tenaunt.

The defendants both appeured, and defended for the whele pre-
mises: but being ealled at the trinl, which took place at Picton,
before Kichards, J , they dud not answer, and juwlgment was entered
for the plaintiff under the Ejectment Acet.

Hector Cano ron mosed, on the part of the defendants, to have
the entry of the record and the verdiet, and ull proceedings subse-
quent to the service upon the plaintiff of a votice of contession of
the plaintifi 3 title, ser aside for wrregulanty, on the ground that
the pluintiff could not legally proceed in s action after such
notice.  He cited Consul. Stats, U.C. eap. 27, sec. 49.

Rechards, Q €, showed canse, and ated Ch. Arch. Prac. 2125
Loffe, 232; Rule of Court 135,

The facts of the case sufliciently appear in the judgment of the
conrt, dehvered by

Romnivsan, O, J.—The case was called on, and a verdict taken,
on the dWth of Ocioher last. The defendant Quinlan took, as he
swears, A notize of confession to the plainuff, not to bis attorney,
on the evening of the 29th, and the plaintiff's residence was about
thirty miles from Dicton. where the assizes were to be held.

The plaintifi’s attorney had left on the 29h October for Picton,
and he swore that he knew nothing of the confession being given
till after the verdict had been taken.

Afier reading the adfidavits on both sides, we do nnt think we
~hould be justified 1 determining that the plaintiff 's attorney bad
acted unfairly in the case. The attorney for the defendant Quinlan
had refused to admit the mortgage upon notice.  So long beforo
the trial as the Isth of September, the totice of trinl had been
served, and the defendants had, therefore, ample time to have
given the corfes-inn long enongh before tue assizes, which opened
on the 30th of October, to have rendercd unnecessary these pro-
cecdings of which they complain.  If their object was to save costs
by allowing the plainiff to get judgment without the necessity of
going to tnial, the defendants should have served the notice of
i confe~gion not on the plaintiff, but on his attorney, who was con-
dueting the swit, and it should have beeu served in titae to stop
the procecding to tual,

i The 453th clansc of the Liectment Act (Coneol. Stats U C. eap.
- 27) contuns nothing that should deprive the plaint.f in this case
co0¢ his costs, but the contrary; and upon the {aets appearing in
" the athidavits, it would be unressonable that the plainufl’ should
. lose the costs of prepuring for trial, or of the trial, or entering
iwlgment on the confession, because a notice of the confescion had

been <erved on the eveving of the 29th October, at Picton, thirty
| miles from the town where the assizes were to be opencd the nest

allowed to stand, for it dors not suficiently define the line of road + day. anld served not upon the attorney but upen the clieat, who

as it vugist to do.

what parts of the lute named it was intended to eross,

The wiith 15 specified, but not the course of | wauld probahly know nothing of the meaning of such a proceed-
the road, o that no enc can tell where it bhegine, nor throngh i
Y

No one

ing Tt was sworn that the verdict was tuken on the next day for
the phintiff, with it kuowiedge on the part of the attorney that

can tell frow the description in the by-law when Leas on the pub- | suck a notice had been served, or that 1 confes-ion had been given.
lic bighway, aud in case of any coatention about it there would! Fulo discharged with costs.
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I me KerNagax axn Prestos,
Appeal freom county eonet— W e s,

A county enurt judge tofused e Gy She Dapers for ippeal hociuss the hopd
Wt cotndite e 8 U atade by the oo obsdon of thee o i e o o8 The <2ttt -
requires  Lhe plantil who desteed to sppes] then ppl cd toe s mand cnos,
contondime that thas gt ot the o chition was annceessary, as only costs wotibd
Ly 1o question, but th court retused toantertere,

A, MeNabobtarned arale nese for s mandamn: to the judize of the -

county coumrtof Ottawa, to certify anappeal. Cruse was not ~hown,

The action was brought for not returning a convictton mavie by
the defendant ns a muwestrate. On demuver to the deela aton,
Juldgment wae given for the defendaut, trom which the planttt
destied to appeal.

The olyection which induced the learned judge to decline certa
fying was, that the bond, which had been executed tor the purpose
of the appeal, avcotding 1o the G¥%th section of the Conunty Courts

Act, Consol Stars U Cocap 15, did aot mnhe it one of the terms -

of the condition that the appellant would abrle by the decizion of
the court appeded to.

The patty desiwous of sppeating contended that that was net
necessary 1 this case, beaiuse the sppedd only regarded costs.

Ropixson, C. J, dehvered tne juhzment o the court.

We have constdered the affidavits filed v suppart ot this apph-
cation for & mandamus, and have determined to disch v ge the rule

The County Courts Act, see. U8, 10qu 1es that the bond given by
the party desirous of appealing shall contain as one of the teyms
in the condition, that the party appealing shall *abide by the
decision of the cause by the court to be appealed to,” nnd this
withont making any distinction between the cases of o plainnff or
defembant appealing. This bumd contains 1o such wurds, thwugh
the legislatnne s required them to be juserted.

It is avgued that they ave unnecessary 1 this ease, because it
i3 the plaintiff’ who appeals; but that 13 nut alone a good reason
for omittieg that part of the cundition, for o defendant in actions
for money demands may on a plea of set-off have a verdict in his
favour for a consideratle amount. This it is true, is uot such a
case. It is not nceessary for us to say whether such a bond might
or might not with propriety hase been necepted.

The learred judge, finding 1t deficient 1 wh it the statate posi-
tively reguires, thonght he cught nut to recave it and we shall
not command lim to disregard or dispenxe with the act,  We
thuald be encouraging unnecessary deviations from preseribed
forms by doing so, and should be wuterfering improperly with the
discretion of the judge. The writ of mandamus ix a remedy for
compelling parties to carry a provision of' a siatute into cifect, not
for compelling him to violate a statute, even in puint of tovm.

We discharge the rule, but not with costs, a5 no cause has been
shown aud no costs incurred.

Rule discharged.

Lvass ET AL. v. MoRLeY.

Promussory nole~Consideratior— Irreriching deli—Loltery—12 Geo. 17, ch. 28—
New trial refused
Semtls, that there ie no dictinction. as r-geds consideration, between a promis-
#0.) 1ote iven for & prevXisting debt and for 4 new conmideration
eld ativrnng Lans v, Martey, 00 C QR 26, 1hat under 12600, 11, ¢t 28
securties siven £or the prive of ottery ticheisare ot vod ju the bands of a
e fiede e lder for valua
W Liere the Jury found that the plantiffs had not notice of theallegality tho court
refused @ uew tnal, hotding that the defunee was not vlle to be suvoured
(H. T, 25 \ae)
Action on a note for £15, made by the defendant, on the 2nd
of July, 18506, payable to ene Gillespic or bearer, 12 months after
date.
Pleas—1. That the note was given to Gillespie for an illegal

Pwithout notice of Hegahity, and had always held and now hold
{the sawe for such consmderation,
b And they took issue on the defendant’s second plea,

At the td, at Kingston, betore Richards, J,  the learned
Jymdze left it to the jumy to find upon the evideace, wineh 1t i3
not maieriad to report, whether the plaintdfs® sgent (thatas, their
attnuey at Bellevlle) had hnowledge of the illegabity of the con-
werantion.  They found for the plawtifls, for the note and nterext

-

:
O are, for the defendant, moved for a new trial on the law
cand evedence, and for wmsducction, cuntending that the plantuffy
|.~lmuld have shewn that they e yvdue for tee note, wineh way
not dane hy proving that thos agest or attovney recerved it on
account of 4 pre-esisting debt, and that the evidence shewed that
U the plainttfs had tinough ther agent (the attotney’s elerh) notice
of theallegahty, and that 1t was ot waterial at what tune the
celerh fiest bad notice e moved alxo in areest of judgment, on
lthe giovnd that on the pleadings 1t was aduntted that the noto
| was given tor an illegal considerativn, and therefore there cuuld
be no pecovery on .

Micliennan shewed cause, and cited Feans et «l v Morley, 20
U ¢ QB 236: Guoderbermn ¢t wl v, Hutchwmson, 5 U G C. .
IR 2585 Guvdman v Hareey, 4 X0 & £ 5705 Wallbridge v.
Leckerr, 12U C Qo B 303, Swuefty Tyson 16 Puters 1.

Rickards, Q@ C, contia, cited Harvey v, Touery, 6 Tn. 6365
“Byles on By, 285 De le Chawmette v. The Lanl: of Duylund, 9
L. & C. 208,

Ropixsox, C. . delivered the judgment of the court.

The motion 1o strestof judgment s dispesed ot by the judgment
already given to the same case on demurver (20 U, C. Q. L 234),
where we held that the Euglish Act sgainstsuch lotieries (12 Geo.
11, ch. 28) dues not make voud the secunities given for the prico
of lottery tichets, and dves not thereiore reunder such negotiable
securities voud in the hands of a dond fide holder for value, without
notice of the rllegality.

It does rot appear that any objections were taken at the trin}
to the judge's charge, on the puint that the pre existing debt from
Elmore tuthe platdls, who took the note from him, was nst o
valuable consderation, and that they do not staned in that vespect
on as favourable giound as they would have done of they had
advanced money or given any other new consideration relying
i upon the note.  That1s a pont upon which the courts have dstier-
ted, bat there i3 wuch authority at the present day in favour of
i holding that there 13 10 general no suzh distingtion  The learned
(Jumlgment gven in the Court of Common Pleas in Guoderham v,
A ntchanson (2 U. C. €. P 248) 15 strongly in the piainuft’s favour.
11 refer ulso to the cases collected in Lyles on Bills, Srd Am. Ed., p.
28 and 95, note ().

Then as regards the plaintiffs having notice of the illegality

i when they took the note, that cannot be said to have been proved.
| There was evidence to the contrary, and the question whether
, they had notice or not was left to the jury, and they found that
| the plaintifs had not notice.  The diufence s one of that descrip-
tivn that the law should not be at all straimed 1 the detendant’s
' favour, and fortunately the amount s not large.  We should not,
j we think, mve hum g second chance of setting up such a defence
{agamst a trausteree of the note by any exercise of our discretion

in bLis favour.

Rule discharged.

Corrox v. McCruuy.

Epciment=Deseraptum «f lord.

consideraticn, namely. fur a tichet in a lottery set up for o2l of | 1y cjectment for tiwanty acres of land the phintiff claimad under a patent from

land : that the pluotils hnew that when they took the note as
bearer, that they touk st after it became due, ** and without any -
value or con~tderation for it and alwags held and now hold the
same witbout value or cons.deration ™! l

2. Th .t the defendant was induced to make the note by the |
fraud cowvin, ard mi-representation of Gillespre and others: that ,
the plait Uffs took the note when it was over-due, without valuc or
consrderative, and with notice of the premises.

The plaintiffs replicd to the first plea that they took the note
before 1t was due, for a good and valuable consnderation, nndl

the ccovny Defvndaat endeavoured o deteat bis seemery by parting in a
1t age (oo the plantnt] to one P of 1390 scres dosciib-d as © Len 2 coms
gruised 1u the schedale ant mup attache )’ The ivnd o the plantstf = patont
At ot wentioted 1 the s bedule, thouah it was Laid dswn on the tiap but T
was proved that the map contuned othet Tands Il oo 10 0 her pariies nnd
WaAS ol made Witk Feterenie U the mortgage, and that the scheduio dubraced
Lo ot appetring on t 2 ap.
Hetd, clexrly wsutiaent to dispivto the plantiff's claim
(IL.T,25Vic)

Fjectment for water ot No 1, on the east side of the river
Cpedit, in the village of Poit Credit, 1 the county of Peel, l)ml}g
the corner lot at the intersection of Toronto auwd Brock Streets in
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the village of Port Ciedit, a3 shewn on a plan of the village made |
by J S Denniv Evq, being composed of that parcel of land and,
marsh, contuping (wenty actes, situnte un the north oot snde
ot the niver Credit, and bounded on tie west and north-west by
the north-western bhoundnry of the town-plot; on the nosth and
notth-east by Lot and Brock streery, and on the souih-cast by
Torotite street

The pammuil clamed under a patent, dated the 11th of Novem-
ber, 1851

At the trial, at Tovonto, befure Draper, C. J, the defendant
put in and proved a morigage, dated the 20th of Apml, 1854,
trom the plantif to Willmm Prowdfoot, By, of 1300 acres of
Innd at Port Credit, in which mortgage the laml was described as
s betng comprised i the sehedule nad map attached 1o the deed ”
The band mentioned in the patent (the twenty acres) was not men- |
tioned 1n the schedule It was Laid down on the map, wong with
other 1nds Pelonging to other parties, but there was notling 1n
the map 1o distingmch the twenty acres antended to be conmveyed
fram the other Lands which it compriced, cither by ditference nf'i
calour or otherwise; and it was sworn by the surveyor who made
the map, that it was not made 12 otder to shew what was the land -
mortgaged, vor with any 1eferenee to the mortgage, but for ﬂi

I
i

wholly different purpose, and that there were pareels of laudn
the rehiedule which were not embeaced within the map.

2urrian obtained a rale ms accordingly.

A verd et was eutered for plantiff, with leave to defendant to,
move to kave a verdict entered for him upon the evidence. N

R4 Harricon shewed cause, citing Awgston v. Chapman, 9
C.C Copoino. H

Cameron, Q C., supported the rale.

Ropissox, € 3., delivered the judgment of the court.

The defendant shews no right in hamsclf to the property in
question, but is only endeavouring to defeat the plaintfl’s recov- :
ery by setting up a mortgage to a third party, in wlich it was not
shewn that hie has any interest. 1t need hardiy be said that the
evidence cught to be perfectly clear to prove that this particnlar -
ot is included in the mortgage betore the defendant should be
allowed to huve a verdict entered in his favour. 8o far from that,
it scems clear the other way, even without taking wto considera-
tion what seewms to be the case, that the mortgage was made
before the patent bad been issued to the plainndf, and could not
therefore couvey a legal interest in the laud unless under certuin
circumstances

But asit was canceded that the lot, though embraced in the
map, 15 not included an the schedule referied to in the martgage
amd annesed to it, and as morcoser it was net shewn that the
premises in guestion formed any part of the mill Jot, or of the
thice other towu lots specially named in the mortgige, we have
no hesitation jn discharging the rule,

Raule discharged.

Recixa v. Tug Grear WesTeRN Rannway CoMrasy.

Higlacays—Tahddment fur dshiurling—22 $Vae, oh VU6, see 15 ; Coned  State 17
CLch b, s 313 3, W Vee, onl D, se¢ 3, 16 Vic, ch WG 4 W IV, on 2 |
$e¢. 9, 12 e, ¢l 39, sec 31, |

In Seprember, 1952 a tract of Iand upon the nver 8t Clair. adjmning the town |
plot of sarnfa to the south, was ceded by the Indians to the Croun. to o di- |
posed of for their Cebdfit In the sa'ne year thi trict was surseded under
L tsnitions from the government, and thiee strects fmd oot upen the plan, '
one callad Front stre et sunming north and south. paratlel wath the river numg §
the others, Wellluston and Nelson streets, runung we-teals thron s the treet, !
crossiiz bront steeet at 1220t auicles, and envnoims to the niver tank vk :
was gt ant only 1 chun 50 hoke fom Front strvet adong Neleon and &) sinks |
along Welington street  Thisplan was reported to the gavernment. with the |
surveror a fiekd totes, but Noleos aud Wellington stroct< were noglad out upey |
the ground wert of Fraot stoeet and that o rtion of thety had tever beeyy ]
opened OF e 10 a8 10 ive ancess to the water—tho river bank there beang
ahrupt A ssle was hebil o 1855 at whel) some lots wero 8 10d with reference
to thie plan one ot Nelonnstreet, but nane west of bront street

In 1834 the Great Mertern Railway Company purhawed frong the garern=—ent
the tract fest of Front st=ect along the rnver detwen Wellineten and Nelaop
treets and by vond them to the north ard »ath anclodiog the water lote g
front, for which they pand Vhe sumaward d by arta rats s, Aftersardsa public
rale of fots i the 1ra taeded hy the Tndiaes was beld by geverviment. atwin h
Apan wae referred 1o made bor the cmpany by the same surveynr Who fiest
Jaud out the teact, shewng the zround wineh the railway and its termions
Wz d nccupy. bt exhibiting ne sbrects beadiog through 1t to the roer. and !
lln'«‘w:xs thy plan vsed before the ubitrators, aud upon which thedr awagd was ]
made.

"mon and public highways.

The comprany, wathout alyectim on the part of the wunedp ity entered npon
the Lo bought By thom ande ey goued o font by Ll up e thoer,
Wik canpleted ey anedings and ofhee wo ks whinch obstiactod Werlpoeten
Atet Netsoan s1recs Fin Mg throuxh the Load pan bised t the inver, ae ordbing
To the eat psct i Bite et Afrer this Whe noumicpadits by fotfeds applied to
them o coapprennstton o the ey Citesed to The Sowa o e osequetico o tho
Aoy ss to the ot By these stoats el ont s 8 claltngngg that they  toutd by
Pard 4 tae sabue toe the Streets thins tahe i and temvnern o [ o purebise of
Tind whi h it was prosed they hat pmde Joghor op at aeest of 35 20 ader
T ohtain aceees to the (o e, They tunde he wmplant, buveaver, that thy de-
el atts bad oo d Hdogalty

Dot ndints bang alterwnirds indicted for abetructing thesa atreets, 1t was Teft to
the Jury toaav, with referenos to the 1ot danse ot 22 Ve oo T wiether
thy oty o the gov-rument had pornntied defendants to wcupy the
Stepets betore that actoaud B sop T find U el faudants o be jury gave w gene-
ral veedn toof pailty, and being sshed how they tound as to the pe-sam,
~aid undy that they thoughit the snuwiapality ought to bu compeiinatad tof the
finnd

By 22 %00 ch 16 e 1ot §2 enacted, Lo subetance that all hizhwaye acrupioid

by this papdw v waith the Wit assent of the anant jpality wie 1o whitch they
ate situatesd shalt be daba-d vestod 1o Yhem 10 the extets of the User perm’t-
ted of sneticed by th e wupapdity , aud all proposed or comemplated aticets
occuaptet by il company or which they base boos pernnttvd to tcupy by thy
Dicense of thy entier i tee, nend whn b shatt not et 10 aus place beyond they
cand pardwas, shall bo deined closed, aud the occupition by the saud tatlwuy
shall e Lawful

162, that detend inte wera clearle entitled to an acquittal under this clruse, for

1st. as 1o the first part of the duse g written dssent goven atterwards by the
muegagea 1ty wosht suthes and ot be anterred trom theie lotters, in which
they arhed anly lor pecaniaey o mpeosstion, and Judly  these w re prop sed
or contemplated sires t< 0¢ nugaed by the cowpany, ant 1ot leading to say placo
teyen t therailway, 10 Wil Case 10 assent was required

Heid, also, that thy Counol 311 U C, ch, 38 fee 353, Idd no application, fir ot
enuld not be sud that these streets had not been opened by reason ol any othee
road being used inifeu thervot

That under 1o Vic, ch. 99, gec 4.and 16 Vie, ch 10, defendants had clearly
i righit tu tahe possession of this land for then ralwey, whiht any vascrient
thereto,

Quarre, whether the 3 W IV eh 29 ger 3 which requires this railway company
Cnntessectitgg and Bghway 10 restere 3t to 3ts former stite, of 151 a suilicn ot
manner vot t impa e als tsefutnes could have been applied 1o s case thy
sfeets M guestn i peses havaing buedl oprte U or Qeed,) e coveted by the
worhs of deten tants, 50 that they caukd not e restored withe gt dispcessing
them sod Lading (2 no place beyond  Semfve. that at a'lt events a mndamny
wotld uot, under thy arcumstatices, havo been geatted at the instiucs ot the
nmuamopshity

Unidee Cnsol. Statgs U C,eh 54, see. 313 thesa streety beinz J4id out on the
onnt plan urde by the Croan aursevor, would be pablic lughways, though
nat stahed ont upon the gootad and tever oponed of usd.

Semble that audet 12V <l 330 see 410 the Ludians. or the government acting
for the, had pover o alter auld anend ihe surcey by sUiKIng ont theso
streets whero they san through the Jand svld to defendants.

~

(1. L.y .0 Vic)

This was a procecution for nuisance, in obstructing two com-
The indictment wasg pretesved at the
assizes for the County of Lambton, and was removed wto the
Court of Queen’s Bench Ly cesfiorarr, at the in:tance of thoe
defendants, and was tricd before Robinson, C. J., at Saruia, in
Uctober last.

The indictmient charged that on the Ist of January, 1857, and
thereafter continually untit the eommitung of the ghicvance com-
piained of, there were ceirtann common and pubhic highways, to-
wit, We''ington strect and Nelson sticet, in the town of Sarnia,
in the connty of Lambten, terminiting on the river St Clur, in
front of the said town of Sarma, which were used by Her Majesty's
subjects residing i the said town, and by others, to puss and
re pass over, for the purpore of procaring from the waters of the
said river a supply of water for cheir use and that of their fannlies,
and to water thowr cattle, horses and stock : and that the waters
of tne sad river were at the terminations of the smud streets open
and accessible for the purposes aforesad, for all the said subjects,
and others, and the same had for many years past been constantly
used by the said suhjects and others for such purposes. Aud
that the defendants, on, &c¢, unlawfully and injuniously cut down

innd carried nway the eaith and soil of the said streety, and made

Jdivers erectinny and buiidings thereon, and at the termination
thereof, and constructed portions of their deput, grounds, plat-
forms, and wharees thereon, and ia frout thereof, amd pied iarge
portions of earth and secil upon Nelson strect, and thereby then
obintructed the sqid streets, and prevented their continual use by
the said ~uhjects as aforesaid, and also obstructed the said access
hy the siid subjects to the said waters of the river, and presented
therr obtmning aud using the sad waters, as they had been
accustemed to do as aforesnid, to the common nuixance of Her
Majesty's subjects and others using the said ~treets and waters
The defendants pleaded not gwlty, vefernng in the margin of

their plea to the statutes 4 Wm. 1V, ch. 29, sce. 26; 16 Vie,,
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ch. 99, sec. 10; 18 Vie., ch. 176, sec.
sec. J.

The first witness for the Crown was Ilenry Glass, Esquire, the
registrar of the county of Lambton. Ile produced a copy of a
plan, certified by the Commissioner of Crown Lands on the 20th
of September, 1854, of an addition to the plot of Sarnia, consist-
ing of certain land ceded by the Indians to her Majesty in Sept.,
1852, and adjoining the former town plot of Sarnia on the south.
The river St. Clair formed the front cf that tract (the addition)
running in direction nearly north and south. A little way back
(that is, easterly) from the river a street was exhibited on this
plan called Front street, parallel nearly with the river.

On the south side of this lately ceded tract, as laid down on
this plan, and near but not exactly at the southern limit, there
was exhibited a street or allowance for a street called Nelson
street, which touched the southerly limit of the tract several chains
back from the river, and ran westerly towards the river, diverg-
ing in its course from the southerly limit of the ceded tract a
little to the north, so as to leave a small gore between that limit
and Nelson street. On this plan Nelson street was represented as
crossing Front street at right angles, and continuing from the
west side of Front street to the river.

Then on the northern side of the ceded tract, as laid down on
this plan, and near the northern limit, but separated from it by a
small gore, there was laid down a street called Wellington street,
running frem the east through several blocks of village lots as
laid out on this plan to Front street near the river, crossing Front
street at right angles, and continuing westerly from Iront street
to the river. Front street on this plan was laid out of the width
of 70 feet, and Nelson street and Wellington street of the width
of one chain.

The whole width of this tract ceded by the Indians to the
Crown in 1852 was about 900 fect, and the space along the bank
of the river between the two streets was about 750 feet. The dis-
tance from the west side of Front street to the river, along Nelson
street, as laid down on the plan, was one chain and fifty links,
and the distance from Front street to the river along Wellington
strect was only fifty-seven links.

This plan, the registrar stated, was received by him from the
Commissioner of Crown lands in the autumn of 1854, but was not
filed by him as it would have been if it had been a plan deposited
by a private proprietor according to the statute.

A copy of this plan, recently certified by the assistant Commis-
sioner of Crown lands, was also produced on the trial.

Mr. Glass further stated that before the Indians made the sur-
render spoken of to the Crown this tract formed no part of the
town, but it was afterwards Inid out into town lots, as this plan
shewed : that since the cession and survey all the land between
Nelson and Wellington streets, and lying between Front street and
the river, having been purchased and occupied by the defendants,
the Great Western Railway Company, they had made a considera-
ble quantity of land by filling up from the bank of the river asit
was formerly, out towards the deep channel, so that at this time
there was a wide space of firm land in a continued tract along the
whole space between the two streets, and in front of the two
streets themselves. This was land made by the company at their
own expense, and entirely occupied by them for purposes con-
nected with their railway, and interposing between the termina-
tion of the streets respectively, as laid down in the plan spoken
of, and the waters of the river as seen at present.

The natural bank of the river at the terminus of Wellington
street was abont twenty feet above the water, being an abrupt
bank, at the time of the survey. At the end of Nelson street the
bank of the river was not so high, and not so inaccessible. But
they had neither of them, as Mr. Glass (the registrar) stated, been
used ag streets, nor so shapened as to give access by them from
Front street to the water of the rviver, before the defendants took
possession of the ground.

There had, however, been a ditch made from that part of Wel-
lington street which was east from Front street to the river, for
the purpose of draining Front street and the streets buck of it.
This was doue after thie cession of the tract by the Indians.
Front street was at that time a travelied highway.

26, and 22 Vic., ch. 116,

!. Mr. Alexander Vidal, the Provincial land surveyor who laid
“out the ceded tract by order of the government, was next exam-
ined. He stated that the town of Sarnia was incorporated in
1856, and that it then included these two streets: that under
instructions by letter from the superintendent of the Indian
Department, dated 15th September, 1852, which he produced, he
made the survey and plan referred to by the first witness; and he
produced his field notes, shewing that he had laid out the two
strects 1n question as extending from Front street westerly to tho
river, and reported such survey with his plan to the government,
Mr. Young being at that time Reeve of Sarnia: that there was
no street laid out between Wellington and Nelson streets leading
from Front strect to the river, but that twelve or fourteen chaius
up the river, that is, north of Wellington strect, there was now a
street leading down to the river.  South of Nelson street the land
yet belonging to the Indians came up to the southern limit of the
ceded tract. Doth these streets in question, Mr. Vidal stated,
were now closed west of Front street, the whole tract in front,
including the two short streets, being fenced off and occupied by
a freight house and the railway track, and by a dock which ex-
tended along the whole front on the river between the two streets,
and beyond them north and south.

Mr. Vidal on cross-examination stated, that he had made out
a map for the defendants of the defendants’ land along the river
and up to Front street, in which no such streets as Wellington
and Nelson streets were lnid down from Frout street to the river.
He did this, he said, at the desire of the company; that is, he
made the plan at their request. He was asked to produce the
letter of their secretary, Mr. Ilatt. but it was not produced. He
supposed, he said, that when he made out that plan the streets
never entered into his mind, adding that he had recommended to
the government not to sell any lots between Front street and the
river, and that his intention in continuing these two streets to the
river in his survey was to give access to the water.

Dr. Thomas W. Johnson, the Mayor of Sarnia, swore that the
public were cut off {from access to the river by the defendants’
fences, freight-houses, and other works, In 1853 or ’54, he said,
aund as he thought after the tract was laid out, it was talked of
generally that the defendants would require to have their western
station and terminus upon the ceded tract in question: that on
the first day of the public sale no lots were sold between Front
street and the river: that the company had cut away the bank,
and built out wharves in front, which obstructed the two strects
and filled up the space between and in front of them: that the
corporation of Sarnia had since bought from a private proprietor,
for $3,200, a picce of land about six hundred feet north of Wel-
lington street; that is, above the lately ceded tract, over which
they had made a street leading from Front strect to the river, and
they had called it North Wellington street: that the land south of
Nelson street was private property.

On cross-examination, he said that the Great Western Railway
was finished and opened to Sarnia about four years ago, and that
he did not know that any ohjection was made to the works going
on while they were in progress.

A letter was shewn to him, and admitted, which was written
on the 3lst of July, 1858, by the town clerk to the company,
calling to their attention that a portion of Front street, Welling-
ton and Nelson streets ¢ had been obstructed by the engineer and
contractors,” and stuting that the damage to the inhabitants from
their being cut off from access to the river, on which they depend-
ed for water for their daily use, was serious. T'his was not,
however, complained of in the letter as an illegal act on the part
of the company, and the letter cencluded thus, I ain now there-
fore directed, on the part of the corporation, to demand an
adequate compensation for the damage thus suffered by the town,
and I am to request that you will be pleased to inform the town
council what amount the company will be willing to pay for this
damage.”

William Mcllwhain was next ealled, and he stated that at the
first government gale of town lots laid out on the new tract, held
in 1853, he bought a lot on Nelson strect east of Front street,
supposing that he would have access by Nelson street to the river:
that he built on his lot: that he and others had used Nelson
street, passing along it to the water’s edge: that he did not know
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of any statute Iabour having been done on it (west of I'ront '
street) = that part of the Company’s engine-house 1or thene cleva- -
tors now covered Nelson <treet, and there were fences across it,
and a davl bt rutin front of at, covering part of the piver, so i
that there was o access td the water for the pablic st that pare,
ol the tiver.

This was the testimony on the part of the Crown,

DBocker, ¢ C., counsel for the defendants, referred to sece. 333
of the present Muvicipal Council Act, as bearing on tins case.
lie contended, also, that & by-law of the mumeipality was neces-
vy, it 1t was inteuded to open these streets fur public use: thae
the only proper proceeding open to the cerporation of Sarnia to
wdopt, tf they had any ground of complaint, was by applying for
a mandamus to the company * to restore the alicged streets to
ther former stiate of usefulness ™ as provided by statute s if this
should appear to be a care 1 which that provision should, in the
nature ol things, be carvied out.  And hereferred to 22 Vie | ch. |
116, sec. 15, which was passed on the 16th of August, 1858 and |
to 16 Vie,, chi. J01, sees. 8, 9 and 21; and then he proceeded to,
call the tollowing witnesses :- -

Peter T. Poussctt, who stated that he was clerk of the town .
council of Surnm in 1858, aud wrote the letter dated 315t of July |
of that year, and ualso one dated 16th November, 1893, to the!
defendant’s sohieitor, both by direction of the council.  Loth were
written after the rmilway had been opened aud n use, which 1t
was in January, 1858
to their former letterz.  He proved alsy other letters from the
Mayor of Smimin to tho company, of the 15th of Mareb, 1559, and |
1ith of July, 1859, the former enclosing a resolution from the |
town council, and the latter another resolution pressing fora |
definite anzwer fiom the company (these defendants),

1t appemed from these ducuments that the counel were press-
ing upun the company the reasonableness of their making compen- !
cation to the town for closeg up the two streets, has the town
council had in con-equence to muke the purchase of land higher
up the river, at a cost of $5,200, 1 order to give the inhabitants
nceess to the water.  They intimated that they were not disposed
to insist upon the company vemoving the obstruction from the
streets, but that they trasted ¢ they will not hesitate to allow finr
value for the contunuation of the streets veferred to, which have |
been used by them” (that is, the continuation of them from Frout
street to the river.

John (). Hatt, Esquire, stated that lio was selicitor for the rail-
way company {defendants) i 1831-2 and 3: that under instruc-
tions from them he apphied to the Iudian Department fer a right
of way over the Indian lands, and for lands for thesr station and
depot, &c, at their intended terminus on the river: that he saw
Colonel Clench, the Indian agent, and made an agreement with
hum for the price of all the land that they would require between
Front «treet and the nver. This he thought was svmetime iu
1n34. He learned from Colonel Clench the upset price that had
been fixed by the government for the land, and told him that the
company were withiug to pay that, but thut it would Le pro-
per 1o have a reference to arbitration und an avard hxing the
swount. |

A reference was aceordingly made to three arlilrators under |
the statute, and it was statod to the arbiteators that the company |
and the [udin Department had agreed upon the sum of L1590 tv
he paid for the 900 teet aloug the river, being the front of the
ceded tract (which government were to dicpose of for the benefit
of the Indians).  The mibitrators being Mr. Buarritt, the judge of
the county court, “Ir Vidal, the witness in tins case, and Mr.
George Durand, accordingly made a furmal award under their
hands and seals on the 10th of Muay, 1854, as upon a submission
between the railway compuany and the Indian Department, for the
purpose of settling the compensation to be pmid to the lndian
Department by the company for the location or right of way of
the Sarnia branch of the Great Western Railway Company through
the Indian reserve in the townehip of Saruin, including station-
giound nmd water lots, as lald duwn in a certam plan thereof
made by the compusny mamked A, and they awarded for the right
of way aud station-grounds, comprising twenty-four and one-hulf
acres, £90C; and for the water lots aforesaid, comprising s front-

age on the river St. Clair of YU feet, more or leve, the further
sum of £1o00,

On the vame day (10th of Moy, 1851) the principal chiefs of
the Chippewn Indins, ocenpying and clmming to be sele propri-
etor< of the upper reserve on the river St Clir, executed a deed

| ot surrender to her Majosty of all the elmim and right in and to

the «everal pieces of 1and described on the map annexed, contain-
g 21} acres, sincluding the ten water lots fronting the river St.
Clair,” the same being a portion of the eaid Chippewn reserve,
and required for rmlway purposes +¢to the end and purpose that
her Majesty mey be graciously pieased to order and direct that
the wud Land and water 1ots be ~old to the Great Western Railway
of Canada, their hesrs and assigns for ever.””

Me Hatt proved that he had furaished Colonel Clearh with a
plan of the Inwl which the company wouhl require, which plan
the arhitrators had before thew. 1t did not lay down any streets
Jeadimg from Front street to the viver.  He was at the pubie sale
of town lots made afterwards.  That plan was exinbited and put
up in tne romn w which the sale took place, that all might see
what ground the vailway terminas would occupy ; and the witness
swore that there was no doubt the lots <old higher from its being
thus shewn to all present where the railway and works were to bo
—that is, on the sume ground which they now occupy.  He heard
nothing snid about any steeets through tue front tract till long
after, when he was told that the towa council were making some
difficulty about these slleged streets At that time all the price

The latter merely pressed for an answer | of the laud had been pad to the Indian Department.

It was stated at the public saie that the land sold by Colonel
Clench on behalf of the Indians was 900 feet along the river, a3
shewn upon the map hung up in the room {avpd of which a copy
was produced at the triat), on which o streets were shewn leadung
through that tract to the river. Thiz plan was made by Mr.
Vidal, It was in 1856 or 7 that the witness first heard any thing
¢aid of the two streets.  He produced receipts for that 2400 paid

“to the Indian Department according to the award, and he swore

that what he agreed to buy from the Tadian Department was ail
the land west of Front street, which included the two strects iu
question.

Judge TBurritt, one of the arbitrators, was also called, and
proved that he was judge of the county court and living at Sauis
in 1831, when this land was sold to the railway company : that
lic was at the sale of town lots spoken of by the other witnesses,
when Colonel Clench and Mr, Hatt were also present.  He heard
nothing sali then about streets.  He heard afterwards some regret
exprested that the town had not secured a passage to the river;
aml that the town council were endeavouring to acquire some
land from oue Woud, in order by that meauns to continne Cromwell
street down to the river rome distance north of Wellington strect.
At the arbitration Colonel Clench and Mr. Hatt stated to the
avhitrators that they had agzreed upon a cert:un sum to be paid for
the land taken, and the award was then made adopting the cum
agreed upon. The witness understoud that all the land wert of
Front strect (that is, between it and the river) was sold.

Mr. T. S. Bell, an assistant engineer of the defendants, praved
that he raeasured the whole frout passessed by the company along
the rviver, and found it to be 914 feet: that it was all absolutely
necessary for the purposes of the company at tCieir staticn on the
river, and was in fact too little, The company had made much
iand west of what u-ed to be the murgin of the river. Welling-
ton street, he stated, was ohstructed by fences of the company,
and partly by theirfreight house.  He putin a plan of the ground,
shewing the works, &e.

Mr. Vidal, being re-called for the Crown, stated that the Jis-
tance along the river mentioned in the award was taken by him
from the plan: that when he made his survey he did not plant
any stakes at the water’s edge = that he knew that the government
claimed the right to ecll wacer lots extending into the river ta the

' deep channel but that such land covered with water had never

been owned by the Tudans,

The evidenee of R. T. Pennefather, ¥.q., Superintendent
General of Indian affaiig, heing taken m Lower Canada under a
commission; was vead at the tual,

He swore that the management of Indian affuirs was uuder the
control of the Goveruor-General: that he had held his office siuce
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Febraary, 1836 that the tract of which what were called .\'cl«m: fle observed upon the fact that Mr. Vidal, the surveyor, had
street aml Wellmgton street formed parts had never tild lately 1 stated that ho never posted the lines of these streets beyond
been surrendered by the ladians to the Crown, and sas in the Front streec: that he had retuined 8 map to the government with
occapnting of the Tndinas of Swvum: that st was surrendered an such streets marked upon st whale i bis plan made tor the de-
July, 1852, to her M yesty aml Her succesgars, by an instrament , tendants he had laid down no streets through the tract west
of which he produced n copy: that it was ceded on comtition | of Front street, which he explumed only by saying, that he sup-
that 1t should be laid out in town lots, and sobt to the best advan- | posed they never entered into s imnd when he was makiog out
tnge for the benefit of the Indimus: that the department acted |

the case of the =ale to the railway compuny as it would for the
Tadinus in any other cnse of sale of lands suriendered by them:
that the company on the 22ud of November, 1831, first apphel
for a right of way, by a letter pioduced.  That there were public |
sales of parts of the teact swreendered m 1832 on the 2ad of May,
1853, und on the Sth of May, 1854 : that the omginal nwmd
spoken af by the other witnesses had never been in his pussession,
anl he kuew notinng of the map referred to in it as anaexed:
that it appenred from documents in hix oflice that the Indian De-
partment laid out a portion of the Indian Reserve in 1852 into
town lors for sale and settiement: that Colonel Clench was
instructed to cauro n survey to be made, and that Mr, Vidal was
preposed as the surveyor.

In the letter of the 22ad of November, 1832, produced by ihis
witness, the Great Western Rulwav Company wrote to Culonel
Bruce, the witness' predecescor in office, that they had completed
the survey of the lauds on the St. Clair river that would be re-
quired for their track, depot, and station: that they were anxious
to procure the right of way through and in front of the Indian
Reserve, and requested to know on what terms the Indian Depart-
ment would grant it, and also the frontage on the river.

The copy of the deed of cession from the Indian chicfs, dated
the 28th of July, 1832, shewed that what was then surrendered
to the Crown was about cighty acres, deseribed as follows:—
bLounded on the west by the river 8t. Clair, on the north by the
present (that is, the first or old) town plot of Sarnia, on the cast
by a line prolduced by a continnation of the rear or casterly boun-
dary of the (old) town plot of Sarnia, and on the scuth by the |
possessions of an ludinn chief named in the deed; and 1t was
expressed that the Liud was surrendered for the purpose of beng |
Iaid out into town lots and =old to tho best advantage for the
benefit of the said Chippewa Indians and their posterity.

There was produced upon the trinl a plan of the location of the
Sarnia branch of the Great Western Railway through the Indan
Reverve and tuwn of Sarnia, certified on the 12th of Getober,
1860, under the statute, chapter 80, Consol. Stats. U €., under
the seal of the company, to be a true copy of the original map.
This eabibited Nelsou stieet and Wellington street as earried no
further west than the east side of Frout street, and the whole 400
feet frontage upon the river, furniing the whole front of the tract
surrendered by the Indians in July, 1852, a3 taken by the com-
pany for their railway.

At the conclusion of the 'ace, the learned Chief Justice desired
the jury to consider whether they were satisfied by the evidence
that cither the corporation of the town of Sarnia, or the govern-
ment or the Indian Department, hicensed,—or, in other words,
perniitted—the detendants to construct thewr road and put up
their buildings aud works where they were, and to occupy the
groumt in fiont on Front strect on the river, including the two
gmall pieces claimed as streets; and whether thig license or per-
mizsion had been given before the passing of the statute, 22
Vie.,, ¢h 116.  He left that to the jury to find in reference
to the 15th clause of that statute, telling them that it they found
such permission hie thought thar verdict should bic given for the :
defeudants.

But if they did not find that there was any such pernission,
and that what had been ealled Nelson street and Wellington strect

that plan,
He remarked also, that if the town council really meant to

s ohject to the company accupying the small pieces of the land in

question, which he could hardly suppose posaible, it they acqui-
eseed in the station and track being there at all, that they should
not have safllered the company without ohjection ov remagnstrance
to take nnd retain exclusive possesxion of the lands us they had
done, and to construct the rulway and erect their buildings nnd
dock upon and in front of them ; and then after that to institule
this ctinunal pragecution, with a view to compel the Company to
aive up the land aml submit to have their works abated as a nui-
sance, after the raibway, which had probably cost some hundreds
of thousands of pounds, had been completed and had been for a
long tume in daily use.

The jury bivught in a general verdict of ¢ guilty,” which
was understood to be subject, a3 mentioned, to the opinon of the
court.

The learned Chief Justice arked them whether he was to under-
staud from the verdict that naither the corporation of Sarnia, nor
the government, no: the lndian Department, had in thar opinion
consented that the defendants should occupy these streets spoken
of. The foreman answered that tliey all thought that tke corpor-
ation should be compensated for the land: that is, for the small
picces exhibit~d on the plan as streets between Front strect and
the bank; and the learned Chief Justico did not press for any
further examination.

Becher, Q. C, for the detendants, obtaiaed a rule last term on
the Atturney-General to sbew cause why the verdict should not
be set aside and a verdict of not guilty enteved, on the grounds,
that until a by-law had been passed to open the alleged highways
the defendants were entitted to occupy the gronnd : that upon the
evidence the only course open wag, not to prosecute by indictment
fur puizance, but to apply for a mandamus to restore the allered
streets to their tormer state, or so a¢ not to impair their usetul-
nessy: that what were called streets were not shewn in evidenco
to he actual legal highways: that if they were such, they wero
and are no longer of use as highways; and that the defendants
were by statute entitled to tnke the grounds for their vailwny ; or
why o new trial should not be granted on the law and cvidence.

Lobert .1 Harreon shewed cause, and cited Aspendall v. Brown,
30 R, 2655 Rouve v, Burdin, 1 H. Bl 351 ; Rezx v. lammond,
Str, 443 Rex v, Allan et al. 1 0. 8. 90.

Becher, Q. C, and Jrung, contra, cited Drewster v. The Canada
Company, + Grant Rep. 443; Rejna v. Drewster, 8 U. C. C.
P, 208,

Consol. Stats. U C., ch. H1, secs. 313, 333, 424, sub.sce. 6
4 Wm. 1V, ¢h 29: 16 Vic, ch. 99, scc. 45 16 Vic, ch. 101,
sees 8, 9, 12, 14; 22 Vic, ch. 116, sec. 13, were referred to on
the argumeont.

Ropixsox, C. J., delivered the judgment of the court.

The defendants in this case, among other grounds of defence,
relied upon the 333rd section of the Municipal lnstitutions Act,
Cousol Stats. U. C, ch 34, whicii provides that, In case a
person be in posseseion of any part of a gosernment rllowance
for road laid out adjoining his lot, and enclosed by a lawful fence,
and which has ot been opened for public use by reason of another
road being used in licu thereof, or in case a person be in posses-
sion of any government allowance for road parallel or near to

had been obstracted, of which there conld be no doudbt, then he - which a road lhas been established by law in lieu therecf, such
recommended them to find the defendants guilty, which should be | person shall be deemed legally possessed thereof as aguinst any
subject to the opinion of the court on the points, whether taese | private person, unul & by-law has been passed for opening such
ever were in law pubiic highways, or either of them a public ) allowance for road by the council having jurisdiction over the
highway ; and if they were, then whether the defendants had and | same,” aud sec. 334, that, ¢ No such by-law shall be passed until
have a right to occupy the ground on which they were by virtue i notice in writing has been given to the person in posses ion eight
of authority given by the legislature, and by rcason of the fucts | days before the meeting of the zouncil, that an application will
proved. tbe wade for opening such allowaace.”
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This clanse, however, it 13 clear, does not apply to the ease

Letore us, forat eannat be sand that these twa simall pieces of land
manked ona plan as streers deading from Frout street to the niver
had vot been opened ** by 1eson of another vand bung used in
Breu theveot' ™ “I'hiey wete nat opened, so far as we can ~ee, only
beeavse the ermpany had aceupid them weth their rnlway track
and other works, clming o night to do so under certuin statutes,
and alvo nnder thenr puichase from the gaveinment or from the
Fudean deprnstment 3 and beeanse the mumerpality had, as the
company coutends, suffered them to occupy thewe pieces of Innd
for therr rminay and stauon without oppoesit-on or 1emonstranee.
making oo complaint that hy accupying the land the company
were unlawfully creating a public nuizance, until they had at an
immense expenve erected works upon and i frout of these alleged
streets, which works they could not now abandon without ruinous
expense and inconvenicuce

The defemlints al:o relied upon the several statutes of this
Province which gave authointy to them to occapy the grouad
which they have occupred tor their railway and station, on such
comlitions ns to compensation, where compensation can be clamend,
as the legislature have thought proper to ampose,  Among these
provicsions s the dth section of 22 Vie, ch 116, which ennets that

the words **vaiiway,” * roadway,” and < vulroad,” used in sny '

statute, shail, us far a8 regards the Great Western Rulway Com-
yauy, include and be construed to cover all viatucts, bridges,
stations, freight and station houses, depots, and other wurke.
machinery, aod tie band cevered by the ;ame, &e¢, which may be
necessary or convenient 1o the making or using of any railway.

from whence 1t may be argued, though that cluuse was passed

probably with another ohject in view, that the powers given by
these ncts to accupy land tor the railway allow ot the occupation

equally for any purpose immediately conuected with the construc- |

tion or use of the vlway.

We have no doubt that suck i3 the law, cither under that
clause or without the aid of it, under the general powers given
by the aet,

The 4th section of 16 Vie., ch. 09, was also reiied upon by Mr
Becher on the part of thy defendants, as being material to be
considered, and that enactment daes appear to me to bo most
materinl, for at avthorises this eompany * to take, bold, use and
occupy all such land or ground, with the privileges which apper-

tain thereto, and winch may be found necessary tor the same, in.

along, upen, and across any navigable stream, lake, river, or
waters whatsoever, and for the uses of such railway to use, accupy
and take possession of the shores or banks thereof, and any ease-

ment the,eto, heing of n public or private nature or character :°
p L .
provided slways, that the free and uninterrupted navigation of

the said streams, lakes, nisers, or other waters so used, for all

boats, ships, aud vessels pussing and repassing the same, shall not -

be interfered with by the eaid ralway, and aleo tihat the owner
Or owners, occupier or occupiers of any launds, grounds or private.
privileges so tahen, shall be compensated therefor as is provided
by tlis nct aud the several acts incorporating said company ani
amendments thereto.”

This statute was passed in 1833, in the same year thit by !

another statute, 16 Vic, ch. 101, these defendants, the Great
We-tern R ulway Company were authorised, to constract a railway
from the ¢ wit of Lake Huron at or near Port Sarnia to intersect
the Great Western Railway at or near the town of London, by
which act all the powers were given to them to occupy any lands
of the Crown, or of any corporation ot individunl, which were piven
to them by the statutes that had already been passed respecting
the Great Western Railway Company.

It seems to us to be quite clear, therefore, that the defendants
had a righs, uuder this th section of 16 Vic., ch 99, to accupy
us they have done the 900 feet along the river St Clair, with the
privileges which appertain thereto, and to take possession for the
use of the railway of the shore or bavks thercof, and any case-
meut thercto being of a public or private nature or character.

If there had heen no enlargement of this authority given to
them by any statute of a later date, it still eould not, we think,
Ue deunied that they had power under the abave act, if not under
the earlier statutes, to occupy the bank of the St. Clair with their
railway aud works to whatever extent might be required for pro-

vidinz all ahie accommodations and convemences recessary for
conducting their proper hosiness at this termination ot the 1oud,
ott tne bavh of the niver St Clur

Lt wuse be assumed, we think, that it on the shore or bank of
Cthe nver there were at the time of then taking possession the two

short alluwanees fur rond an question legally established, whieh €
they shonid be afterwards actndiy made juto streets would Jead
teom Front street through the dedendants’ station and over the
tatlway to the water’s edge, it would be guite incompatible warh
the public satety and convenience thet such allowunees should he
actually opened and wsad as Inghways, at the same time that the
defeadants were on the satue spot eurrying on the busmess of the
i rawlwny.

Eather the use of the land« for one purpose must bo abandoned

,or its use fur the other, nnd there can be no question which onght
“to give way ; for these short pieces of streets, proposed but nesver
tormed, one ot thean 57 hinks o length ouly, the other a chnin
nud a half, led to nyu place beyond the bunk of the river as it
fowed 1 its natarad state, gnd coulid not, in arder to reach the
water, be earried turough the artificial works which the defend-
ants were authotised to construct along and over the waters of the
cuver.  They could not, therefure, be wade of right to serve the
purpose of giving to the people of Sarnta access 1o the yiver tor
vbtmping water for hous:hold purposes, or for watering theic
cattle. It as, however, the loss ot thiy converence which s piin-
| cipally compliined of in the indictment. A to any other use
that ¢ uid be made of them as hignways, it s evident, when ail
the circamstances are loohed at, that they could serve no purporo
but to lead pevple iuto the way of danger.
i IF these mtended streets lind Leen parts of highways that had
been travelled and were in uge at the iume the defendants 100k
possesaion, and 1t there had been no legislative provision to mect
the peculinr case of their leadieg through and vver the works of
“the company, but to no place beyond them, then the Yth seetion
of the act of incorporation, 4 W. IV | ch. 29, which was referred
to in the argument, would have required to be considered. 1t i3
that clause which provides that when 1t shall be necessary to in-
terseet ov cross any road or kighway ¢ the comnauny shall restore
the Tond or highway thus 1ntersected to 1ts furmer state, or i a
~ufficient manner not to impair its usctalness.”

Whether that clanse could in reason have been applied to these
picces of Innd, which had never been actually apened and in use
as highways, would then have been the question; and another
question would have bLicen, whether that provision conld be held
to app'y not only to an actual highway intersected by the railway,
but to !and that had been merely marhed out as an mtended road
over & piece of ground wholly covered by the station and works
of the company, and through which the public could have no
tight t0 go toany place beyond ; aud which ceuld not in the nature
of things be restored 1o its former state, otherwise than by dis-
possesaing the defendants of that which the law allowed them to
occupy.

To any one looking at the plans on which the situation of the
streets in nuestior. is represented with reference to the works by
winch they are surrounded, it need havdly be smid that if an np-
phention were made to a court to compel the defendants by writ
of mardanus to restore these allowances for streets to their
former state, or in a sufficient manner not to impair their usetul-
ness as highways, the court could not fail to louk upon the appli-
catior a8 most unreasonable, and one which they could with no
propriety grant, especially at the instance of any party who had
without remonstrance or ohjectivn seen the defendants construct-
ing the railway, and erecting their buildings, and forming their
quays along he niver as they have done, and who liud only
complaned of the occupation as illegal after the railway had been
completed and in use.  The judgment of the Court of Chancery in
this Province, in the casc cited on the argument of [rewsier v.
The Cuanadn Company (4 Grant Rep. 452), and the language
of Luglish judges in the cases there refeired to, would have ap-
phied strongly against such an application.

But it is not left to us to deal with this case upon the clauso
ito which we have last veferred, or with a view only o the
" statutes which we have cited, for there is besides them the statute
122 Vie., cb. 116, scc. 13, on which the defendants mainly rely,
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and by wlhich, after ali, it scemy tans the cace must be governed.  veport, two short <treets intended to lead from Front Street to the
That act was passed in August, 1857, and the 15th clause 1s as water; but he did not actuatly lay them out upor the ground ;
follows : Fthat iv, he planted no stakies west of Front Street to mavk such
** And whereas the Great Western Railway Co o have, in the ' streets.
construction of their rmlway, encroached upon certain proposed!  About the time he was making the survey, if not hefore, the
strects or allowances fur streets, or lnghways, or rouds, and ot | Great Wextern Ralway Company were making their arrangements
only such as known as ori;inal allowances, but wluch encroach- i for laving ont their track, and fixing upon the ~tation at the niver,
ments hrave heen licensed by the respective parties in whom the aund they were communieating with Colonel Clench and the Go-
title to the xuid streets was vested, an-d by the municipality within | veinment upon the subject of the ground which they wished to
whose boundaries the said onginal allowances are wituated aequire.  Befure their negociation was closed a sale was pubs.
Therefore, all mghway g, roads, or streets which have been oecu- l licly made of snme village lots in the new plat that Me Vidal
pied by the Grest Westein Railway Company with the written ! had curveyed, and come were <old, in view, as we wfer, and with
consent of the muniapality within which the same are sitwated, | reference to the plin made by Mr. Vidal.  Soon after that the
sha'l be hereby declared vested i them to the extent of the u:er| bargain between the Rulway Company and the Government was
permitted or enforce:d by the said mumeipality 3 and all proposeid [ concluded, so far that it was <ettled that the Company wonld pur-
uad contemplated streets occupied by the sard company, or which | chase a tvact of 900 feet ulong the river and between 1t and Frout
they bave been permiited to occupy by the Beense of the owner | Xucet, which embraced these two <kiart sticets.  Mr. Vidal, at
in fve, und which ~hall not lead te any place beyoud the sand rail | the request of the Company, made ont a plan of the tract, and the
way, shall be deemed closed, anid the veeupation by the saxd rail- | plan which he 20 made out exhibited no such streets My, Vidal
wiy shall be and is hereby dectmed to be lawful: saving, | did not as<ert thet he omitted them in consequence of any instruc-
nevertheless, the aivilaights and remedies of all parties who may | tions to do =0, Then another sale took place of town lots, which
hwe sustuned or shall sustain any damage or injury by reason ' bronght high prices, in consequence of 1ts being hnown that the
of obstruction ornjury to any such ighway : and notling herein ' varlway station and depots wounld occupy the positior which they
contained shall be construed to bar or prejudice any party or now do, and Mr Vilal’s plan last mentioned was publicly ealu-
parties, 1n ov fram any remedy at law or in cquity in the nature | hited for the infarmation of the public, shewing the whaole 900 teet
of a civil action or procceding ngainst snid company or other ! between the river and Front Street as one tract, not broken by

parties for obstracting or njurmg any such highway, but such
civil action and proceedings may be hal, taken, and ]1ro~=cuutcd|
in the smme manues and to the same extent as if this act had not:

been passed, but not hereby giving auy right which does not now |
| seesion as soon as they had oceasion to do <o, and constructed

exist.”

With a view to thiv clause, to which my attention wis called
upon the trial, I requested the pury to find upon the evidence
whether the preces of land called w the indietment Nelson street !
and Wellington street had or had not been occupied by the defend-
ants with the writtea assent of the municipahity, or by the license,
written or otherwise, of the Provincinl government or of the
Twlian Department, representing the interests of the Indians
But the jury briuging in no other verdict than the genvral verdict

of guilty, 1 acked them whether they had or had unot made up:
their minds vpon the questions of fact regarding the permission

to occupy, to which the answer was that the compauy ought to
compensate the mameipality for the laud.

That was a poiut on which opimons might differ. It may be
thaught by the municipality that the company ought to pay the
whole or some part of the price which the municipality has paid
to Mr. Wood for the ground for the new strect spoken of, which
pow affurds the inhabitauts access to the river, while the defend-
ants may think that the municipality had no just claim upon
them for any contribution of the kind. as they have paid for all
the land taken at the price which wae awarded.

Dat in truth that question of nght to compencation is come-
thing altogether distinct from the question whether the defendants
shauld he found guilty of nuicance in obstrueting » highway; for
if the defendants gave and the municipality of Sarnia had accepted
the fullest compensation for the grouud in question, that wounld
not have sottled the Yegal question, whether her Majesty's sub-
jeets, and not only the inbaltants of Sarnia, coull or could not
1ightly complain of the accupation by the defendants of the land
in question as constituting 2 public nuisance.

The first question is, were these streets as they are called,
ever in law public highways.

And the sccond is, have they been and arc they unlawfully
obstructed by the defendants.

On the first point, we see that in July, 1852, the Yndianc ceded

to the Crown the tract which includes these streets, to be disposed .
of by the government to the best advantage for the henefit of the
Very soon after, at the surzxestion of the Indian Saper- |

Indians.
intendent, Colonel Clench, Mr. Vidal was ewployed hy the Gia.
vernment to lay out the tract <o coded, or at least that part of it
cact of Front Street, into bincks and lote, with a view to «ale for
the benefit of the Iudiane, fur whom the Gevernment held the
tract, a9t were, in trust: and Mr. Vidal, in making the sur /ey,
matked upon the plan, which he sent to the Government with Ins

Lany streets leading down to the river.

Roon after ciat the Company paid for the land the price awarded
by three avhitrators, being the sum which had been agreed upon
Fhetween thent and the agent for the Indinng, and they tonk poy-

their railway npon it, and crected large buildings and worke, and
made a dock along the mver occupying the front, and extending
scme distance into the river, upon land which they have made at
a great expense by filling up the water.

Whie are called Wellington Street and Nelson Street had not
been opened—that is, not shaped ur graded—and no statute labor
had been done or money expended on them.  They had not been
used as highways, for they led to no accessible place beyond, the
bank of the river being high and steep, though less so at the end
of one street than of the other.

It is plain from these facts that the claim to have these two
picces of land between Front Street and the bank of the river
regarded as public highways, as things stoad in 1852 and 1853, ur
at any time afterwards, stinds on the most slender grounds pos-
sible. It has only the single fact to rest upon, that the surveyor,
Mre, Vidal, marked them out as streets upon the plan returned to
the government, and that those who bought town lots at the first
sale (in 1833) bought with the knowledge that he had done so.

But under the 313th clause of the present Municipal lustitutions
Act (Consol. Stats. U, C ch. 54), the fact of a Government sur-
veyor laying vut certain allowances for roads or strects in the plan
of the original survey of Crown lands would be suflicient, we
think, to give snch roads or streets the legal character of high-
ways, though theie may have been no stakes planted on the
ground to mark them vut, and they would be deemed in law high-
ways befure they wercactually opened and used, and before statute
labonr or public money had been expended upon them.

If there be any rooin for doubt whether these small streets
marked on the sueveyor’s plan, in 1833, were to be regarded as
being «till common and public highways at the time these defend-
auts tonk possession of land along the river for their railway, 1t
could only be, we think, in conscquence of the statute 12 Vie, ch.
33, sec. -+, and under the railway acts which we have referred to.

The statvte 12 Vie ch. 335, scc 41, makes this provision yes-
pecting allowances for strects laid down by private proprictors,
namely, that they ¢ shall have lawful right to amend ov alter the
fitet curvey aml plan made by them of sany such town or village,
or any arginal particular division thereof, provided no 1ats of laul
"have been sold fronting on or adjeining any street or streets, com-
| men or commons, W here sach alterntion is required to be nde ”
l
l

The fudians, though they had ceded tins laud to the Govern.
ment. did sa upon the trast or condition expressed in their deed.
that it was to he dispesed of for their benefit; and the Indian



agent, we see, was allowed to negotinte and settle with the Come.
pany for the sale and the price to be paid & and it must have been
quite wdl understovd by all parties that the tract which the Com-
pany zequired along the river was required for the purposes alto-
gether ieempatible with the opening and u<e of the two streets
Ly the public, amd inconsiztent with the only object which could
huve led to theiv being origimnally tuid out, for when the docks nwd
other work« of the Cumpany should come to ocenpy the ground in
frout of the streets they could no longer afford aceess to the water.

And as there had been no lots sold fronting on or adjoining |
these streets, 1t would have heen within the spinit of thiy provision |
in 12 Vic. ch. 33, that the Twlians, as the beuctianl owners, or the |
Government acting for them, should have had the right to alterand |
amend the survey so as to prevent these allowances for streets.
iuterfering with the location of the railway terminus upon the
river at that point. I

In point of fact, it docs not appear from any thing proved at the |
trinl, that the cbliternnion of those sticets, only existing llpon!

- LAW JOURNAL.

COMMON PLIIAS.
Repented By ¥ €. JoNgs, Leq. Berrotor at Taw, Reporler tothe Court.

Kest v Mercen.

| Shers f=~Bond—Vacat - of edee — Sureticem Lialality of far moneys receved bee

: (oo vacation wnd decharye frome o nee,

' Defendant T W M wasappainted shenft of the county of Norfulh on the 9th of
March, 1N and gave d bend with the othier v o et ndinnts as i s cove-
nanting that LW Moonwshentl, shiould pay over all moneys recessed by vie-
tue of has othee a3 sheritt

i the Toth ot Febromey. 1890 judiement was @iven for the Crown azaind LW,
M wherehy s atfice beessine s awated, but no wint of Qeswcharge issued  On *he
Foth of Marcho IS a wnit of £ fu was plased in bis hualsoat the suit of the
now plush? azainst one 8 W K .o and on the 2ah of June, 1850 the safd L
WM roersed the ameunt endorsed on the sud wiit, but has never paid the
same to the phantaf,

On specidd case, Zold, Ahat the suretiez of <and I W M were table for all inones s
recenned byl ecdore otheit, The mere fact of the tetmangd tenure of 1. W,
M 2 ofioe as shentt having expired 15 not sutliuent to lnaspaatato m trum
duing acts ot sherstl,

(UL T., 23 Viel)

On the 9th of March, 1878, defendant, L. W. Mereer, was {ex-

paper, which it was clear must follow the occupation of the bauk ! cept so far as the cffect of the judgment on see. fir. hereafter men-
of the river by the Railway Compaay, met with any opposition at Iy oned affected the same) duly sppowmted sheriff of Norfolk, and
the time, nor during the coustruction of the railway, nor untd thereupon he and the other defendants eaecuted a bund dated the
after it had been for some time in operation, and then it no other : 13¢1 ot February, 1858, as fullows: ¢ Know all men by these pres
sense aud with no other olject than to ground upon the fact of | sents that we™ {ihe defendants) © do hercby jointly and severally
tLeir occupation n claim 1o some pecuniary compensution. for ourselves and cach of our heirs, executors amd admisistrators,

But supposing it to be as free from doubt a3 in this eriminal | covenant that L. W. M as ~heriff of the suid county shail well
prosecution for a nuiance it ought to be, that up to the time 14nq traly pay over to the per<on or persons entitled to the same,
when the defendants took possession of the ground, Nelsun Street Iy11 such ‘moneys as he shall veceive by virtae of his said ollice of
and “’01”"8[0'} Street were, in law, common and pubhe highways, sshentt from the date of the covcuun(:nml that neither he ner his
the next questinn is, whether they continued after that occupation | qeputy shall, within that period, wilfully miscondact himself in
10 be public highways, and are still pubiic highways, 2o that sen- ' jiy quid office to the damage of any person beitg w party m any
tence of a criminal court can properly be pas~ed for abating as a | legal proceeding @ The habality 15 hited, the sheniff to £1,000,
public nuisance the railway and all belonging to it which interferes | ynd each surety to L300, And defendant Mercer theveupon and
with the fice use of those streets by the pubhic. . thenceforth, until the appointinent of Ing successor, assumed the

Upou that point we do not think it necessary to go into any loflice, and performed the duties of sheriff.  Afterwards, on the
further consideration than we have done of those provisions of the ‘3.4 of August, 1838, a ¢t fu at the instance of the Crown was
Great Western Railway Acts which anthorised the Cumpany to yrought to eancel the appoinunent of the defendant Mercer, and
take posseszion of lands, public or private, but shall only refer | on the 12th January, 1859, judgment for the Crown was pro-
again to the 15th section of 22 Vic. ch. 116, which, in our opinion, | younced by the court of Queen’s Bench, and on the 10th of Feb-
is conclusive on this question. The first part of that clause can- | ruary, 1859, judgment was entered for the Crown on the writ of
not apply unless there be proof of the written asseat of the inuni. t set. fa , and on the 3rd of October, 1859, & D. was duly appuinted
cipality to the occupsation of these streets by the defendants, i shermfl, and on the 29th of June, 1839, defendant Mercer, previous
There was no written assent shown to have been given beforc- Ity the transfer by him to his successor of the prisoners, and writs
hand by the municipality, but a written assent given afterwards | which he held a< such real or pretended shenf, assuming to act,
would suffice, in ouropinion; and inthe correspondence produced  anid (if under the circumstances he could) acting as sheriff, re-
on the trial there was, we think, such evidenze ns should have | ceived for the phintiff under a writ of 4. fe., which had been de-
saticfied the jury that tho municipality was not at any time desiting | jivered to him on the 13th of March, 1859, in a suit in which the
any thing so unreasonable as that the defendants shouid throw | 0w plaintiff was plaintift and G. W. K. ’dercndﬂm, the sum of

open these streets to the public, but were endeavoring (whether
fuirly or not it is not for us to judge) to found upon what had
been done, a claim to pecuniary compensation; and the jury
shewed at the trial that this was in fact the view which they took
of the matter.

But in the Iatier part of the same scction there i3 this distinet
provision carrying the cuactment further in favour of the Com-
pany, and asgregards s{reets situated on this river. Werefer to the
words, ¢ And all proposed or contemplated strects occupied by the
said Company, or which they have been permitted to occu; vy by the
license of the owner in fee, und which shall not leaq to any place
beyound the said ralway, shall be deemed closed, and the occupation
by the gaid railway shall be and is hereby declared to be lawful.”

We may read as in a parenthesis tho words “or which they
have been permitted to occupy by the license of the owner in fee,”
because that is one of the two classes of cases which are separated
from each other by the disjunctive ¢ or,” and then the enactment
reads thus: ¢ And all proposed or contemplated streets occupied
by the said Company, and which shall not lead to any place be-
yond the railway,” which precisely describes the present case;
and the words which follow, ¢“shall be decmed closed, and the
accupation by the said railway shall be and is hereby declared to
be lawful,” in our opinion clearly put an end to all doubt that
could otherwise be cntertained in this case, and entitle the defend-
ants clearly to an acquittal.

The enactment is in iteelf reasonable, and scems intended to
meet just such a case as this has been shewn to be.

£80 103, besides his fees as sheriff, which sum the defendant
Mercer did not pay over to plaintitf. No writ of discharge was
ever igsued founded on the judgments on the sei. fa.

The question was, whether the two defendants, the sureties,
were liable under the circumstances to the plaintiff upon their
Isaid cov ant for Mercers default in not paning over the money
to the plaintiff.

J. B Martin, for the defendant, cited 5 & 6 E. 6, ch. 16, seo.

Sewell on Sheriff 20 Weslry v. Skmner, Croke Eliz. 365.
Anderson, contra, referred to the Consol. Stats. U. C, ch. 88,
sec. 10.

Drarer, C. J.—By the statute 5 & 6 Ed. VL, ch. 16, if any
person bargain or sell any office or deputation of it, or any part
of it, or take any reward or profit directly or indirectly, orany
bond, &c, for any oftice, &c., which concerns the administration
or execution of justice, or the receipt, controlment or payment of
the king’s treasure, &c., account, auditorship, or surveying of any
of the king’s honours, manors, &c¢., or customs, or attendance in
the custom house, or the keeping of any town, castle, &c., used
as a place of strength or defence, or any clerkship in any court of
record, &c, he shall forfeit lns right, interest, &c., in such cffice,
deputation, or gift, or nomination to it. And ho that gives any
money, reward, &c¢, or any boud, promise, &c., for such office,
deputation, &c., shall thercupon immediately be a disabled person
to have and enjoy it, and such hond, &c, shall be void. Sce. 5
provides that if any person do hercafter offend in any thing con-
trary to the tenor and effect of this act, yet, that notwithstanding
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all judgments given, and alllother act or acts executed or done by
any ~uch person ur persons co offending by auth rity or colour ot
the office ut deputition, which ought so be forteited, e, by the
persuns <o ofleudings as is atoresanl ofio the sad ottence vo by
such person committed or done, avd b jue cuch person so ollewd-
g tor the sae witenice be removed frem the exercise, e . ot the
st oflice or deputation, shall be and reman gowd and suflicient
in law 1o all intents, conctiuctions, and purposes in such like man-
ner amd furm as the same should or ought to have remained awd
been af thusnet had never been made.  Extended to colonies and
ealarged by 49 Geo, T1L, ch. 12¢

By the termx of their covenant the suretics engaged that Mep-
cer, s shienfd of the Conuty of Noifulk, should we!ll nud truly pay
over to the person entitled thereto any money which e showld 1e-
ceive by virtue of his efhee. Now, the fact that a sherifi ‘= term
aund tenure of ofhee bas expired is not of tteelf suflicient to inca-
prestnte hnn feom dorng sets ot oflice ntter that term, or to vacnte
the nete o dane, Thus in 8¢ Johi's ense, Moore (Sir F ) 186,
220 364, 496, ananest by a shentt beture he had notiee of Iny
d scharge was held legal, and that an action for talse imprsonment
would not e agnst am. And in Boucker vo Wiseman, Cro LV
607, the shendd was held ehargeable tor money made hy lus deputy
onn fi fu. upon winch he levied after a wiit of discharge was
actunlly assued, but bofore te baa nutice of at. And an Reynell’s
ease O, Co. Ui, it as vaid, (p. UX,) ** Ko when an office is found for-
foerted presently by the law the party 1s out of possession aud the

hiug isam possession, aned yet the use is, and to good purpose, tu

have n writ of discharge, and the sherift tll he is nctualiy removed

shiall answer for all cxeapes, for he who occupics or has the custo- !
dy of a gaol by right or wrong shall be charged for escapes of

prisoners”  Sec also Flemung v. Cheverley, Dy 33355 Pulmer v

Lotter, Cro. EI 511, 10 which ease o writ of discharge had issued.
And in tlus case it appears to me the defemdant agninst whose
goods aud chattels the ## fu. issued—a wiit ditected to the shentf,

not by s individual name, but to the person in offii ¢ -—would be .

discharsed by levy, or payment without levy, thuugh the person
be fourd in npparent pussession of the offlice, aud holding the writ
might no longer in law be the oflicer, ntleast so long ny uo sue-
cessur Liad bren actually sppointed, and even after thataf execu-
tion Lind been commenced beture then,  Furif a sherdf commence
execation be rhall complete it atier e gues vut ol office.
Ayre vo Aden, Croo Jne 730 Due v, Donson, 1 B8 AL 200
Rolles Al 803, 45 Clork v. Wathers, 6 Mod. 20
Meter, 6 U.C Q B 4206,

I think, therefure, that althougli the writ in this ease did not

enne ints the hands of Mercer unul after the judgmeut on the sce.
L1 Lad been entered, yet, that he woald not have been a tiespas- |
seran levying on thas f. fu, that payment to him would have dis-

charged the debt named in that winit; <o that defendan. Mercer
was i possession of the office and of the wiit, and e would kave
Leen responsible to the eaccution plaintff fur muneys receved by
virtue ot the fi fu.

The Sth sectron of the statute of Edw. VI, fully sustains this
conctusnn, unless the judgment of the court, por g, effected an
actunl rauoval of Mercer, and as 1t is aJontted there never was a
vt of discharge issued, and as Meicer's successor was not ap-
pu uted until atier this woncy was reccived, I am of opinion he
cuntinued de fucto in the por<cersion of the office of <letiff;, and
answerable for all the acts done by him in that character.

The question, however, stll 1emaing as to the liability of his
suwictics, and that must depend en the langusge and «ffect of the
covenant.  The words used, that Mercer **shall well and traly
pay over to the persun or peisons entitled to the same all such
moneys as he shall 1eceive by virtue of s said office of shentl,”

are by no nieans necessarily linnted to moneys received by him

during lus tanure of office, and would certainly apply to a case
where Le had received a fi fa., and commenced executiunwhile be
was in dfice, sl Lad completad the same nd winde the woney
after his remosal and the appointnent of bis saccersor.  In such
a case I feel no doubt the sureties woald be jiable under the cove-
nant, atal Teannot satisfy wyGf that Lis removal io the manuer
stated i this case makes any dufference.

Tle furm of the covenunt is preseribed by the legislaturo, anid
tle iutentivn is obvivus that it shuuld Le a security for all suitors’

See,

53 Due Teluny x. |

moneys reciived eolore nflictd. Shere ixan appirent hardship on
the sureties on the fucts stated, and my first impression wasn
their favour, so much o that T have retactantly adopted an oppo-
ste conclusion. The hardslup arises out of the express word« of
. the cosenant, and 1t wonld be even greateraf either the phuntff
were to luse the money collected fur lnm, or the defendaut on the
ffa g whoe has paid it once, had to pay it over agmin. 1 have
carctully consuleved the nuthority referred toin the notes to Laord
Arctington v Meerick, 2 Ws, Siand. 403, as well as Brmford s,
Hee, o Exch. 350 Ruson v, Jutian, 1 5. & B 831; Oswald v,
| Maygor oof Borwck, 1T E & B 205 affirmed in 3 B & B G343, and
2 Jar. N K T4 Mayor of Cambeodge v Dennas, § Jur. NS,
2055 BB & B o660, And on the whole I am of opiion that our
Judgment should be w favour of the plamuff
Per cur.—Judgment for plaintiff.

Farr v. Ronivs.
Darvision eert— Tyanscrapt of juigment—Fe fa lande,
A having ohtained a judigment in ane of the dission courts in ths county of
o Welland, fn e der to 1ssue v Lo Jands, caused a8 trancenpt the reof S be tnadn
| by the clerk of the sqisd connnty st b ander Li< #eal of ofhios, whinh he cansed 1o
be fed cnthe connty comt 1 supposed comphiatice with the mude requiced by
! Cohal Stat, UL Coh, 19, see 12, but the Bansenipt tot stating that a £, fu.
T gende Wud saied and been returned
Ilend, wrnder the prosvistons of the rtatato, In ords v that & £ fa. lands mav {eme,
thera mnsat be o reoord o the Judzment on which it s fnded, and tor thitg
Purpowe 1) ants ont awods by it ha abuis 1ooontt judanent for ths s
of o or upwards cun be made a e fgment of record, and wm this care the trans.
cript beinganfur sl the scecurd was a nuliity, sud thereforo that a fi fu lauds
could not 1nue thereun.,
L. T 2% Vie)

(C I
Ejcctment for part of the west half’ of lot No. 159, Thorold,
jdesctibed.  Defence for the whole. The plaianff clnimed utle
“under # deed made by Rotert Hobson as shertf of Welland, to
James McCoppen, on an exccution against the lands of the defend-
ant, aud Ly devd of James McCoppen to the plamtiff.  Defendant
| clairmed title by a deed made by one James Rubiug to him.
The trial touk place in October, 1801, before flagarty, J, at
, Wellrnd,  The plaintuiff put in evidence o fi. fu. is-ued out of the
county court of the county of Welland, agauinst the lands of the
Itlct‘cml:un. at the suit of one Muarray, reccived by the sheritl on
Cthie 1st of Augus«t, 18605 also a deed from the shertt dated the
| dlst August, 15061, to James McCoppen, of these premnses, and a
deed from James MceCoppen and wite to the pluntfl, dated 2ed
; September, 1861, On the defence it was proved that a transciipt
of n judgment given in the division couttin fuvoeur of Andrew
 Murray aganst the defendant, for 376 10c., damnges and costs,
was ti'ed ra the office of the clerk of the county court on the 3ist
of July, 1860, aad the cacoution ngainst the land wag issued on
the =ame day, but no exccution agninst goods was issued from the
county court. The writ agninst lunds was received by the sheriff s
; officer on the Tet Nugust, 180U, and the shenff 's sale took place on
. the 31st of July, 1861,
 The defendant’s counsel then objected that the transcript filed
“in the clerk’s office was notin proper form, not containing any
,statement that a fi. fu. agninst goods had issued, nor that it had
. been returned aud how; that no fi. fa  ngainst goods ever issued
from the county court, and that by law there must bean execution
against gouds befure one against lands isissued.  Also that the
i sherifl cannot legally sell lands upon an exceution until after
i the expiraton of twelve months from the time ke bas received the
| execution,
It was agreed that a verdict should be entered for the plaintiff,

with leave to the defendant to move to cuter a nuosuit o these
i objections
| In Miclhiaclmas Term, TF, Ferles obtained a rule nusi to enter o
j nonsuit accordingly.
In Wilary Tern B Ihller shewed cause. He cited Doe Spaf-
"ford ¥ Brown, 30. 8. 92; Eadesv. Maxwell, 17 U. C. § B. 173
CDelisie v. Dewatt, 18 U C Q. B. 155, to shew that the objecrivn
ot want of a fi ful against goods was 1ot mamntainabie.  Asts
| the latter objectivn Le cited Doe Boulion v Ferguson, d U. C. Q.
B. 515,
UUW Eeelesin reply, said the transcript was not in accordance
{with the 142nd aud 143rd sections of the division court act, and
th. refure thie fouudation for the sale was defective, fur the trans.
! seript shou'd shiew that the fi. fa. agaiost goods bad been 1ssued.
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Daapenr, ¢ J.—=The Consol, Stat, U (", ch. 19, scc 142, pro-
vides that in cave an execution i the division conrt be returned
nulla bona, nnd the sum remamng unvansticd on the judgwent on
which the execution ivsued amaunts to J44), the plan ot or detend-
ant wny obtain a teanseript of the judgment from the clerk under
his hinnd aud sealed with the seal of the court, which transeript
shall sct forth : 1. The proccedings in the cause. 2. The date of
fssuing execulion ngninst goods and chattels, 3. The bailif"s
return of nulla bona thereon ns to the whalo or a part, nnd by the
143rd section, such transcript may be filed in the oftice of the
clerk ot tho county court, and on such filing shnll become n judg-
meat of the county court, and (s 145) on =uch filing and the cotry
thereof by the clerk of the county court as presenbed, the same
remedy may be had to recover ay if the judgment had been origi-
nally obtained in the cournty court.

The transecript before us s ohviously made under the 139th sec-
tion of the act, and contans what that gection reqrires when the
object i3 to obtain execution out of any other division court than
that wherein the judpment was rendered.

The cases cited for that purpose by Mr. Miller establish that
the want of proof of the issue and return of n fi fu. against
goods is not an unswer to an action Jike the present, but the ob
Jection takes o more rerious form when it strikes at the transcript
for want of its containing that which the statute requires iv order
to make it such as that it may on being filed and entered ** become
8 judgment of the county court.” Itis s if there were no judg-
ment on which the f. fa. against lands issued, not merely that
there has been vome irtegulanty or formal error in the entry, but
an entry so defective as to be a nullity.

The tegisiature have apparenily adopted the principle that an
execution agninst Jands must be tounded on a record, and as the
division conrt i3 not a court of record, they kave provided a me-
thod by which its judgment may be made a record of the county
court, and thercupon that an execution against lands may issue.
But in order shat the transcript may become a judgment of record
they have required that it should among other things shew the
date of issuing the execution against goods, and the return to that
writ in order to avoid any cunflict with or departure from the
252ud =ection of ch. 22 of the Counsolidated Statates, which enacts
that no execution shall issae against lands and tenements until the
roturn of an exccution against goods and chattels.

I am unable to sec that the general principles enunciated in
Doe Boulton v. Ferguson, wil help this case. 'I'be objection is not
to irregularities in the proceedings anterior to the judgmout, nor
can 1 1ook upon this transcript as having boousuy the judgment of
tha county court, Lvcuuse 1t 18 not such a trauscript as upon filng
and entry, the statute clothes with that character. To make that
case applicable we must J,c!d that the fi. fu. against lands rests
unon a suflicient judgment of & court of record. There 18 no such
judgment unless this transcript filed and entercd be one, and it
as appears to mo is not guch a judgment, because it does not con-
tain what the statute yequires,

The objection that the sale was too goon would appear also ex-
tremeiy formidable, but resting only on the one I have discussed
I thivk the rule must be made absolute.

Per cur.—Rale absoluto.

HayiLtox T AL, v. Horcoss.

Bill of exchangs— Aclion against parlies thereto—Judgmen! recovered—Jont judy-

ment—3:rger of respective mbiliies by xant pudgment.

'The defendant drew upon Mcl'. & C.. who accepted the draft fur Lis accommoda-
tlon. which at maturity was nupaid, sid 1he holder thervof, the now plasntisy,
sued all the parties thuroto, and recosered a judgment azalast them  Sulse
quently ho cavsed MeP. 10 bo taken 10 execution va a c. su., and while he was
2 prisoucr on the liwits caused him to be discbarged 1hersfrom.

This actiun §s brought on the above mentioped Judxinent agxinst the now defend-
avt, the declaration stating it to continuy in 1H furcw unrsiersed and unsaiis
fled  To the deddaration the defendant pleided that the sald Judgment was
recovered jointly whilh McP, & C. and the plsiatiff hasing takeu Mcl® (one of
the deféudauts) *n cxecution and cansed him white & prisonce on the Hmits ty
be discharzed therefrom, thereby relested the other deteodants frotn the effect
of tho said judgnient, which was thereby satisfied sad dicharged. UL detnur-
Ter, held gonnd.

Leplicatton on equitable grounds that the judament was recavered nn a bill of
exchange drawn by the defetidants npon and accepted by Mct® & C. for the ac-
commodation of the defendant wirhout value to Mcl'. & C. who Wers vuly sure-
tles fur the defendant.  Replication leld good.

Droper, C. J., dissentiente.

The plunnifs deddmied upon a Judgment recovered on the 12th
January, 1838, agmnst the defendar 6 and Jdobn McPherson and
Samuel Ceane tor £529 1098 20, which judgment remains 1 full
force unreversed and uasatichied, nud the phautifls have not ob-
tained any exccution or satisfaction thereof.

Pleas —2ud, That the said judgment was recovered jointly
azainat the defendnut, nnd the other two persons named, aund that
atter that recovery there wasa deed dated Zmi January, 1508, but
executed after the judgment wuy recovered, made between the
saud McPherson & Crane of the first part, their respective wives
of the second part. Thomas Kukpatrick ot the third part, and
thuse creditors of McPherson & Crane who shov . exceute that
deed, of the fourth part; that the plaintiflx became parties there-
to of the fourth part, as creditors ot McPherson & Crane, for and
on account of the said judgment, by vigning and «ealing the same,
and they did thereby release the sad McPherson & Craune from all
netion, Nc, in respect of the swd judgment, aud the demand
therehy secuved,

Ird  That before action this judgment was satisfied, for after
the recovery of that judgment about the Ist of July, 1838, the
plaintiffs issued a ca. se , directed, &e., whercby the shenff was
commanded to take the body of the said McPherson in sausfaction
of the said judgment, by virtue of which writ McPherson was ar-
rested and detmined 1n close custady of the shentf, or on the gnol
limite, until he way by order and authorty of the pleinutls dis-
charged, whereby the judgimnent was sansfied.

The plaintiffs replied to the second plea on equitable grounds,
that the judgment was recovercd on a hull of exchange drawn by
the defendant upon and accepte by McPherson & Crane for tho
accommodation of the defendant without value to Mcb. & C., who
were only suieties for the defendant ; that the debt forwhich such
judgment was recovered was the debtof the defendant; thatsi..o
McPherson & Crane mnnde the ‘‘assignment” in the second plea
mentioned, the plaintiffs bave received no dividend thereuunder,
nor any thing on accouunt of the judgment, winch 1s notn any
way sativfied, &e.

And for a second replication to the third plea after stating that
the judgment was recovered a8 in the first replicauon, and that
the debt was the debt of the defendant as above ; the plaintffy #ay
that after the arrest of MaPlerson Le obtained the benefit of the
limity, and that winle he was ou such limits the plaintffs cousent-
ed to his discharge from such hmits, which is the discharge from
custody referred to in the third ples, sud the plaintils say that
they received nothing on sccount of the judgment, which 18 in no
way satisfied, &e.

The plaintifis demurred to the third plea, because the arrest
and discharge of one defendant on a ca. sa i3 nut such a 3atisfac-
.ion of the judgment as to discharge another defendant, and that
it i3 not shewn that by the arrest oud dizcharge of McPherson the
defendant lost any remedy over, and that it did pot appcar the
judgment was satisfied a3 against the now defendant.

The defendant demurred to the secoud replication to the sccond
plea, because the action being on & juint julgment the plaiutitfs
cannot set up in reply the position in which McPherson & Crane
and the defendant stood with regard to each other on the instru-
mevt on which the judgment was recovered, and they demurred
on similar grounds to the 2ud replication to the third plea.

R. A. llarrison, for the plainuff, cited Hanulton v. Holcomd, 11
U.C.C P, 95; Fox v. Super, 1% U. C. Q. B., 268; Strong v.
Foster, 17 C. B. 201; [L'ooley v. Harradine, 7. E. & B. 431;
Rayner v. Fussey, 28 Law J. 1.8,

Gult, Q. C., for the defendant.

Drarer, C. J.—This case has already been before the court on
motion, (11 U. C. C. P. 93.) and 1 then expressed the doubts I
had on the disposition of the question arisimg; | bave now con-
sidered the matter with the best attention in my power, and deliver
the conclusion at which I have arrived with diffidence as to its
correctness, a3 We are not unanimous.

The demurrer to the third plea brings up no other question than
whether, if one defendant is arrested on n ca. sa. founded on &
judgment against several defendants, and is afterwards discharge 1
from custody by the plainuff’s consent and authonty, such dis-
charge operates as a satisfection of the judgment, or at 21l eveats,
prevents any procceding by execution or otherwise against the
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other defendants. I am of opinion that it has that effect. [ rcferl The 20th and 32nd sections of tho statute coniemplate several
to Huyling v. Multhall, 2 W, B1. 1235, merely for tho purpose of judgmeuts being entered 1 tho one suit uccording as the vartous
observing that there the question was dufferent. We are denling | hiabihities ot the defendants aro estabhished or nut in the course
with the case of a judgment recovered agninst three, and its et- thereof  The plaintiff does not fuil against all beeausn lie may
fects, vot looking ut the pasition of the parties before the judg- | fail against one, aud the discharge of n person linble on  bill or
ment waa recovered  The legnl authorities are collected in the  note in one charucter does not necessarily discharge austher per-
cnse of Autlen v. fernor, 3C. B. N S. 799, where Williams, J., | son liable on the same instrument in another claracter. There is
after referring to several cases, snys: *Un that ground it is that ; before judgmnent no room for applyiug tne consequences which
if 2 plainuff takes one of several juint debtors in cxecution and | would arise in a suit against joint contractors. The statute
discharzes him, he cannot afterwards take the otuers.” Thomp- | authorises the several parties to be sued as being jointly and
son v. Purish, goes no further than to decide, that takinga de- | severally liable, and the 25th section is in furtherance of that
fendant in execution is not an absolute extinguishment of the debt, ' course, aud directs that the judgment shall be entered *“ according
8o as to prevent the plainuff from appiyiug to the cquitable  as the rights and liabilities of the respective parties may appear.”
discretion of the court to set off inteclocutory costs due to the de- | { do not sce that the plaintiffs were prevented from obtaining a
fendant in the same stt.  There the defendaut :s still in custody. | verdict severing the damages, and thercupon entering separate
I think the defcodant is entitled to judgment oun this demurrer. judgments against the drawer and against the acceptors in tho

As to the demurrer to the second replication to the 2nd plen. | original cause here. Asagainst the drawer and the subsequent en-
This replication secks to avoid, 0o equitable grounds, the plea, that | dorser of a bill, 1t might be right to do so, for the latter would
one of the judgment debtors was released, by averring that the | hot be liable for the costs of protest and notice of dishonour given
judgment on which this action is brought was recovered against | to the drawer. A similar practice obtains in trewpass, whero
the defendant and McPherson and Crane, not on an ordinary joint | there are several defendants, 11 Co. §6. _Austen v. Willward, Cro.

2ause of action, but it a suit brought under the Consol. Stat. U. | Bl 860. It is easy to put a case in which it would appear just to
C., ch. 42, on a bill of exchange, of which the defendaot was the | Some of the defendunts that a plaintiff should be compelled to do
drawer, and McP. & Co, the acceptors, for his nccommodation, | 50, 48 where endorsers or drawers seck to defend themselves on

aod without value, and that plainuff has obtained no benefit or grounds not available to makers or acseptors, or vie verea, or

satisfaction under the deed of release.

The argument for the plaintiffy is, that the relense of the
acceptors of an accommodation bill is no release of the drawer,
who, a3 the pleadings admit, gave no value for the acceptance, and
that the plaintiffs ougbt not in cquity to be prevented from shew-
ing such to be the case here; that the plaiatiffs only sued the
drawer and ncceptors in one action, in compliance with the statute,
and that the judgment should in equity be treated as a several
judgment against the drawer aod acceptors, according to their
respective habilities. DBut by the declaration it appears to bea
Juwnt recovery, nor does the replication state that it is otherwise
in fact, and 1if the auswer to the plea be sustainable, it must be on
the ground that a court of equity would grant a perpctual injunc-
tion 10 prevent a defesdant from setting up that the legal conse-
gqnences of an act done by the plnintiffs, after this judgmeat was
recovered by them at law, operate to bar auv action at law brought
by the plaintiffs on that very judgment. Against the act itself,
1. e., the release, nothing is urged, its force and validity as regardo
McPherson & Crane are not munpugned, nor is it deoied that the
effect of it at law is to destroy the plaintiff's claim against this
defendant on the judgment, but it is submitted that this joint
judgment should in equity be viewed as a several judgment, ac-
cording to the position of the three defeadants before judgment.
As nt present advised, it appears to me, that ualess tho replica-
tion contains » good nnswer at law, it does not contain 8oy upon
equitebie grounds.

It cannot be said that the plaintiffs cculd not bave brought
separate actions against the acceptor and the drawer, though it
presses strongly upon them to take the course they did take to
bring a joint nction, in which they have rocovered judgment and
issued execution as the statute says—-<as though all the defend-
ants were joint contractors.” Haring done this they heve released
two of the defendants, by an instrument ucder seal, which they
do not pretend isavoidablce or void through fraud, error, or mistake.
1 do not meaun to assert that the legislature foresaw such a resuit,
but I canvot say that I have found any sufficient ground for hold-
ing that these distinct liabilitics are not by the judgment merged
and blended into one, and that the plaintiffs having got the judg-
ment, were bound to treat 1t s a joint judgment, recovered upon
ao ordinary jownt linbility. It appears to me that it concludes =l
partics from going behind it to ascertain in what way or on what
grounds it was obtained. In Hopkins v. Francis, 13 M. & W. 670,

where an cxpeuosive litigation follows the pleadings of one defend-
.ant while the others let judgment go by deiault. It could pever
 be the intention of the statute that a plaintiff sbould recover the
costs of such a defence which failed, against a party who mnado no
i defence at all.
The 26th section of the act must also be considered. Itisin
these words: * The rights and respounsibilities of the several
, parties to any such bill or note as between cach other shall remain
| the same as though this act had not been passed, saving only tho
| rights of the pluintiff so far as they bave been determined by the
,Judgment,” that is, as I understaud the meanicg, so far as the
i rights and responsibilities of the plaintiff, as betweea him and any
|olhcr party to the bLill are concerned, the judgment determines
| them and they are not to be brought into question again. Asto
, all other parties, their rights and respousibilitics as between one
;another arc unaffected. I do not perceive how that strengtheas
" the plaintiffs’ contention in this case. He has obtuined a judg-
,ment sgainst this defendant jointly with McPherson & Crano,
founded an two scveral simple contract demands; those demands,
'at least as I undesstand the law, aro merged 1n the julgment, (seo
i Drake v. Mitchell, 3 En. 251, per Lord Lulesbuivugh, C J,) nnd
| thus his prior rights are determined by the judgment, while any
, rights and respoasbilities as between the defendant and McPherson
' & Crane, arising from the latter haviog accepted for the accommo-
dation of the former, remain unchaaged.

Suppose thoe defendant, and McPherson & Crane, had, at the
. plainuff’s request, after this same bill was dishonoured, accepted
:a bill drawn by the plaintiff on the thice, in satisfaction of the
, dishonoured bill, and that the last accepted bill being also dis-
_honoured, the plaintiff sued and recovered judgment thereon
against the three. Then if the same facts happened, as this plea
'sets up, I presume it would not be contended that the defenco
,could be rcbutted. It must, I apprchend, be held that what-
, ever the vatare of the dealing was originally, the plaintiffis by
taking the joint acceptance had altered it and must abide theo
. consequences.  What real difference is there between taking o
.new joint bill or entering a joint judgment against the three parties
to the old onc? If there be any it is rather aga:nst than in favour
,of the plaintiffs. In each case the plaintiffs would have by their
,own act changed tbeir position and the character of their demand,
,and as much voluntarily in the actual as in the supposed case, if,
;a8 [ have already endeavoured to shew, the plaintiffs might have

Park, B, upon a question of alleged variance in the statement of | cotered several judgments against the drawer 8ad the acceptors,
s judgment says, it i3 only pecessary to shew a recovery by a and, if they could not, I bave as yet heard no satisfactory argu-
judgment: whether that is obtained by defauit or in any other, ment against, or answer to the proposition that the simple contract
way, is quite immaternial, and Alderson, B., rdds: ¢ The statement , several claims beeame merged in the joint judgment; whercfore I
of the mode in which the judgment was obtained has no more to conclude that the defendant is cotitled to yjudgment on the demurrer
do with the judgment itsclf, thar the reasons of a judge for giving i to thie replication.

his judgment.” i Then comes tho demurrer to the replication to the third ples.
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The following ficts arc admitred on these pleadings
Judgment on which this action is founded was vecovered on o
bull of exchange drawn by the defendint on McPherson & Crane,
and accepted by them for the defendant’s necommndation, against
those three parties,  That a ce sa. was sued cut upon that julg-
ment on which writ MeVherson was arrested, and after McPher-
son was admitted to, and while he was a prisoner upon, the gnol
limita, the plaintiffis discharged him trom custody, and that the
plaintiffs bave not received any money or other thing in payment
or satisfuction of their judgment.

I have already given my reasons for concluding that the plain-
tiffs cannot go behind their julyment, or escape its legal cunse-
quences as a merger of these priorrights, 7€ that be 2o, then the
simple fact is that the plaintiffy have discharged onc defendant out
of three against whom they had recovered a joint judgment out
of custody cn a ca. sa. issued in that cause. Without referring
%o other authorities, the case of Clarke v. Clement, 6 T. R. 5.4,
appears to me conclusive in the defendant’s favour, unless thic
fact that McPherson was only a prisoner on tho limits makes any
difference. The statute certainly epables a plrintiff at whose suit
a dehtor 18 in execution, when such debtor obtaing the benefit of
the linnts, to issue execution against bis lands or goods, and if the
debtor shall afterwards be rc-committed to close custody, such ex-
ecution is not to be stayed. This, 2o far differs from the law of
England, where the arrest and committal of a debtor to close cus-
tody on a ca. sa. if not an absolute satisfuction, at least is o sus-
pension of 1)l other remedy. and if the debtor be discharged from
such custody by the plaintiff*s consent or authority is a complete
satisfaction.  Tanner v. Hague, 7 T. R. 420, and Cattlin v. Aer-
not, already cited.

If waile McPherson was confined on the limits, the plaintiffs
had issued an exceution against his lands, upon which lauds suffi-
cicnt to pay the debt had been secized, 1 cannot think that he,
{McP.) muet bave been kept s prisoner until the lands were sold,
lest by con<enting to his discharge the plaintiffs should be deemed |
to have obtained a satisfaction in Jaw, which would prevent their !
realising an actual payment of the debt due to them. 1 think, l
rather, that the legislature in permitting an execution against the |
debtor’s lands and goods wbhile ke is confined to the limits on a ca. |
2a. must be considered as creating an exception to, and not as ab- |
rogating, the previous rule, and that subject to that cxception, |
confinement in execution on the gaol limits iz *> be deemed equiva.
leut to close custody within the walls of the gaol.  If eo the de-
fendaut is in my opnion entitled to jndgment v this dcmurrcr{
also

Ricuarps, J.—Plaintiff ’s demurrer to the third plea scems to |
be bad, for whatever doubt there may be as to how far the mere!
taking a defenlant in exccution is a satisfaction of n judgmeut |
whilst he i< in custody or when he dies in custody (Thompson et
al. v. Parish, 5C. B. N. S G85) it seems clear if he is discharged .
from custody by the consent of the creditor the debt is extin- |
guisbed  Catlin 5. Kernot, 3 C B. N. 8. 799, fuily sustains this .
doctrnine, which is also affirmed by WitLes, J., ia the case d C. :
B., where the former cases are referred to and commented on.

It docs not seem to be disputed that if McPherson & Crane
were mere accommodation accepiors for the beuefis of the defend-
ant of the bill on which the original action was brought, that a
discharge of them by the plaintifis would not release the defend-
ant; but it is urged that the plaintiffs having brought an action
under our siatute against all the parties to the bill, and having
recovered & judg.ent against them, the judgment is in its nature
joint, and that a satisfaction or discharge of tho judgment as to
one defendant is satistaction as to all, though such satisfaction
avises merely ay a legal result from discharging a defendant from
custody without in any way recciving compensation for the debt.

If the action had been a scparate one against the several par-
ties to the bill, merely signing o composition deed and discharg-
ing McPherson & Crune in the swit against them, would nnt
destroy the plaintiff's right ‘o collect the amount from the de-
fendant in this action brought agrinst him. The case then turns
upon the cffect of our statute {Con<ol. Stat U C, ch 42, scc.
23, 24, 25, 26, 31, 32, and 35), under which the plaintiffs must
include all the parties to the note or il in any acticn to be

That the | brought to recover the same nader the penalty of recovering full

costs 1n ualy one of the suits and disbursements in the others.

This made of joining the makers and endursers of bills and
pronussory notesn thiy prevince was first permitted as to bills
aud notes under £100 by provincial statute, 5 Wm. 4, ¢. 1. The
mode of declaring under that statute was on the money counts
and attaching to the declaration a copy of the note or bill sued
on.  This scction was repealed by prov stat, 3 Vic, ch. 8, when
the form now in use was established by that Act. The sections
teferring to set-off in the stat. of 5 Wm. 4, wcre as follows: —
See. 6: ¢ That in any such action any person or persons sued
shall be entitled 1o set off his or their demands agninst the plain-
uff in the same manner a3 though such detendant or defendznts
had been sucd 1in the form heretofore used. Section 7 provides
that it upon he trial of any such action the whole amouunt of the
demand set off by any or all of the defendants and allowed by tho
jury shall be equal to or shall exceed the amount of the plaintiff’s
demand as proved on the trial, the jury shall find a verdict in
favour of the defendauts generally, but if the jury shall allow
any demard as 2 set-off, and still find a balance in favour of the
pluintiff, they shaill state in their verdict the amount which they
atlow to each defendant as a set off against the plaintiff’s de-
mand.” The title of the Act 5 Wm. 4, is: *“An Act to prevent
the unnecessary multiplication of law suits and ncrease o f costs
in actions on notes, bonds, bills of exchange, and other instra-
ments,” and the preamble recites that it i3 expedicnt to make
such alteration in the law as will prevent the necessity of bring-
ing separate actions for sums not large in amount, against the
several makers of a bond or other 1nstrament, or against several
persons lizble to be sued upon a bill of exchange or promissory
note, as maker, endorser, aud acceptor. The 5th and 6ih sections
above quoted were also repeaied by statute 3 Vic, ch. 8 aud see.
8 of that stntute was substituted for them. This is sectinn 32 of
the Consol. Stat. It provides that in such action any person sued
may set off agsinst the plaintiff any payment, claim, or demand,
whether joint or several, which in its nature and circumstances
arises out of or is connected with the bill or promissory note that
forms the subject of such joint action, or the considerntion there-
of, ir the same wanner and to the same extent ae though such
defendant had been separately sned ; and if the jury, after allow-
ing any demned as A set-off, shall find a balance in favour of the
plaintiff, they shall state in the verdict the amount which they
ullO\:‘] to cach defendant as a set-off against the phivtff’s de-
mand.

The effect of the ennctment, as I understand it, is to confine
the sct-off of the defendants, or any of them, to any payment,
cialin, or demand, which in its nature or circumstances arises out
of or is connected with the bill sued on.  Whereas under the for-
mer Act any of the defendants were allowed to set off any of their
demands in the same way as if they had been sued alone.  Under
Yoth Actg if the set-off of all the defendants was lees than the
note the plaintiff bad a verdict for the balance. If the set-off of
the defendunts equalled the note the verdict would be for sall the
defendants

By sec. 26, Con. Act (the sections being the same in both Acts)
" the rights and responsibilinies of the several parties to apy such
' bill or note as between each other are to remain the same as if the
" Act hail not been passed, save ouly the mights of the plaintiff so
‘fur as they may have been determined by the judgment.

2 The ohject the legisiature had in view was undoubtedly tho
. saving of costs, avd the most convenient mode of doing so secmed
 to be by allowing all the parties to be sued in the same action,
, and in the form of the declaration they are stated to be jointly
, and severally hiable, the jownt liability being created hy the sta-
, tute, the several lhabiuuics arising from tho legal effect of tho
instrument.
The proposition that the rights of tho plaintifis merged in tho
judgment when that was perfected, »s n general one, would bardly
' be disputed, and if the legislature had merely declared that tho
» liability of the maker and endorsers of s promissory note should
be that of jeint and several makers, and had made no further pro-
vision indicating an intention of preserving their individual rights,
then if a plaintiff sued defendants jointly it might well be held
that ho treated them as only jointly liable, and that a discharge
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of one was a dischasge of the whole, no matter if the person so
dischinrged was primanly linble to puy the debt or uot. But ilie
legislature have unmistakably declared their intention of prosery-
ing the right to the defendants to cull each other as witnesses, and
to allow to each any set oft that aroze out of the note transaction
(avd a3 the first statute stood, any set-off whatever) which could
not be doue if they were to be viewed merely as joint contractors ;
and then as if to put the matter beyond doubt the 26th section
already quoted declares that tue rights ot the parties to the nute
or Lill between themselves are not to be affected

This section, in my judgment, may be tairly read ac applying
to the preservation of the plaintitt’s rights as well as to thoso of
any other of the parties to the bil! or note.  If the exception had
not been introduced 1t might be contended that the words ¢ geve-
ral parties” to the bill er note in the way they are inserted in the
statute mean parties other than the plaintifl jn the action. The
eacepticn being introduced, it is then manifest the plaiotiff is oae
of the parties 1eferred to in the section, for it says—:¢ Savingonly
the rights of the plaintiff so far as they may bave been deter-
mined by the judgment.”  Then are there are any rights of the
plaintff undetermined by the judgment which exist and which are
to remasin the san.e as though the Act hiad not been possed? The
wording of the section secws to imply that such rights do exist,
and that only such of them as have been determined by the judg-
ment are taken awny. Were it otherwise tended the section
would have simply declared that the rights of all the other parties
to the bill except the plaintitl should remain the sawe as if the
Act had not pavsed. The amount the plmutff is entitled to re-
cover from the defendant and the right to recover against each is
determined by the judgment, aud under the statute as between
the plaiotifl and the other parties to the bill or note that is so far
determived that the right to bricg them into discussion again does
not ¢ reman.” DBut the right to releasec a drawer or endorser
without thereby releasing the maker or acceptar, still in iy judg-
mept remaing.  That was a right which existed before’ the Act
was passed, and which ought to remain. Tiere is no justice in
the grouud taken by the defendont—it is purely technical—and if
we can, without doing violence to any principle of law, preserve
to the plaintiffs their right to recover money undoubtedly due
them—we ought to do so. I do not think the legislature ever in-
tended to place a plaintiff in any woreo position than be would
bave been in if he had saed separately when they compelled bim
undcer the penalty of losing costs to sue all the partics to tho Wi
in one action, and if the ctfect of the enactment is that the plain-
tiff cannot compound with an insolvent cudorser on a bill without
discharging the maker his rights are prejudicial, without any cor-
responding advantage to bimself, and without any apparent reason
thercfor.

Why should not the plaintiffs’ rights in this respect be preserved
after the judgment as well as betore? The proceeding nuthorized
by the Act was certainly a novel onc~practically it was found to
work wcll, and after it had been in operation about fifteen years,
the clause hmiting its operation to bills under a bundred pounds
was repealed. I doubt if this would have been done if it had
been supposed that Jie construction now coutended for by the
defendant was the true one. The rights of all parties to a lill
were to be protected co far us was consistent with the briugiog of
the action in thig form, asud as I cannot gec any reason why the
legislature did not intend to preserve to a plawntiff rights similar
to those cxerciscd by these plaintiffs, and as the words of the 26Gth
scction scem to me to he broad enough to cover such rights, 1
think they ought to recover, and are entitled to judginent on the
demurrer to the replication to the sccond and third pleas. 1 think
it sufficiently appears from the replication that the jndgment sued
on was an action under our statute against the drawers and ac-
ceptors of a bill of exchange.

Hagartr, J.—Our legislature, for reasons satisfactory to them-
selves, made an innovation on long-cstablished law by permitting,
and under pennlty of loss of costs practically compeliing, the
joinder of the various parties to a bill or note in the same action.
It appears to me, ufter the best consideration I can give the point,
that 1n g0 doing it was intended to leave the respective rights and
responsibilitics of the parties amongst themsclves uniouched.
And that although in formn the recovery of judgment presented the

several defendants ag joint debtors, that it was designed to leavo

the plantiff to deal with them, and them to deal with each other,
ay 1t separate judgments had been recovered.  The rule of law
that the aking i execuation the boldy of one joint debtor was in
effect a1 discharge of all others, is ot best one of a techuical far
more thau u weritorious character.

It seems to me that to apply it to the case of a judgment
recovered solely en the authority of our provincial statutes,
would be to extend the techmeality instead of confimng it within
its well established bounds  An opposite view might be pushed
to inconventent lengths.  Prima fucte, any one defendant paying
the whole of a joint judgment in contract, has lus claim for con-
tribution against his co-defendants. I think it certain that tho
co-defendant i3 allowed to go behind the judgment, as it were,
and thew that he was a meic surety for, or joiut waker with tho
other defendant for the latter’s sccominodation.

I do pot see why a plaintiff who obeys the plain requirement
of our statute, may not have as good a right to shew thataithough
in form his judgmentagainst several defendants as co-contractors,
yet that in substance they must siand towards him in the same
footing as if he had sued them separately. I give this opinon
with rome hesitation, but I see no other way by which I can carry
out what appears to me to be the intention of an Act of Parhia-
ment, which, it is admitted, makes a clear alteration in the ordi-
nary course of law. It has not been argued befure us that separate
Jjudgments might bave been entered under our statute, and it is
posaible that phaintiffs should have sought the aid of the court to
amend the entry to entitle him to the full benefit of the construc-
tion we place on the statute.

Judgment for plaintiff —Drarer, C. J., dissenting.

CIIAMBERS.

Reported by Rozest A. Hargisoy, Esquire, Barrister-at-Law.

SKELSEY v. MANNING ET AL.
JTasue book— Replicution n denwl of plea—Service of Notice of Tral.

Ield. 1. That whers gotics of tnal is irregular defendaot is not bound to wait
ull a vesdict f2 rendered azainet bim, sod then move against it on the ground
;-rrhs‘ll-r;-g-lmmy : his tore prepeT counsy is to move 10 set asido tho notice before

o

Held. 2 ‘Ihat there waw Lo anlv one issuo book §n a caase. which fssuo ook must
contatn all the pleadings in the cause W isae  Whera an eue ook omitted
the pleas of one of reveral defendants it wis held (o by irregular

Held. 3. Flajotif can ouly xerve notsos of trial mith his replization where that
replication is §u donisl of defeoduut’s plesding, Where nothio of tiial was
served with a replication confessing aud avoiding the plea of defundants, it was

set ando with costs.
(Chambers, May 9, 1562.)

This was an action on contract brought against ¢three defend-
ants. Two of them, Manning and McDonald, appeared by one
attorney, and the rcmawing defendant, Wright, appeared by a
different attorney.

The declaration in the first count set out the contract for the
doing of certain work in the County of Grey, and nverred non-
payment as a breach.  The common counts were added.

Defendant Wright pleaded to first count that he did not agree
in mavner and formn as alleged in the declaration. e pleaded
never indebted to the common counts.

Defendants Manning and McDonald pleaded—

1st. To first connt.  Did not agree.

2nd. Tosccond count. That no estimates were to be paid uniess
upon certain monthly certificates, and that before action defend-
ants paid all estimates given upon monthly certificates.

3rd. To third count. That work to be dono to satisfaction of
+ County Engincer, and not so doue.
4th. To so much of first and s~cond counts as regards extra
: work, that none was to be paid for uoless ordered 1 writing, &c.;
i and that defeadants paid for all 50 ordered.
| 6th. Toso mu «a of first and sccond counts as regards extra
| baul of gravel, &c ; non-performanco of, o condition precedent.
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6t To second count—never indebted.
Tth. 4 —payment.
8th. o —set-off,

Plaintiffs took issue on the first, sceond, third, fifth, sixth,
seveuth, and eighth pleas of defendants, Manning and McDonald,
nnd replied, warver of orders for extia work a3 to fourth plea
Phiintitfs at same time served on  defendants, Manning and
McDonuld, an issue book, amitting the pleadings velating to de-
fendant, Wright, and served notice-of trinl for the last assizes for
the county of Grey.

The attorney jor defendants, Mauning and McDonald, on the next
day returned the issae book with a written notice informing plain-
tiffs that he wonld not accept the issue book and notice of trinl ag
regular—

Ist. Because issuce had not been joined between the parties on
plaintiff’s replication to the fourth plea of defendants.

2nd. Because the said replication was in denial of defendants’
fourth plea.

3rd. Because of the umission of the pleadings as regards de-
fondant Wight.

Plaintiff uot having sigmfied s intention of sbandoning his
proceedings 88 icregular,

R A. lirricon obtaiced o summons calling on plaintiff to shaw
cause why the issue book and notice of trial should not be set
asule with costs on the grounds above stated. Iie referred to
Rule Pr. No. 86, Har. C. L. P, A, 612,

Cause was sherwn.

MceLean, . J —This summons must be mada absolute with
costs, I do pot think defendnnts are obliged to wait till plaintudf
obtains a verdict, and then move to set aside the verdict for arre-
gularity. 1t ismore proper for them to apply, as they have done,

REVIEWS.

Tue Starcres, Geseral OrRDERS AND REGULATIONS RELATING
To THE PRACTICE, PLEaDING w.xp JerispieTioN or Tug Cotnr
or Cltancery, wiTit cortors NoTES, CONTAINING A Srayany
or EVerY Revonrtep Decision TneRELS. By George Osburne
Morgan, M.AL, of Lineoin’s Inn, Barrister-ut-Law, late
Stowel, Fellow of University College, and Eldou Law Scholar
in the University of Oxford. Fhurd edition, cousiderably
enlarged. London: V. & R. Stecena and laynes, Luw
Buooksellers and Publishers, 206 Bell Yard, Lincoln’s Inn,
1562,

Mr. Morgan has done for the Chancery Acts and orders
what Mr. Fialayson and others have done for the Baglish
i Common Law Procedare Acts, and Mr. Harrison for the
| Upper Canada Common Law Procedure Acts. He has taken
¢ the Acts and Orders section by section, and thereunder noted
i every decided case bearing upon the sectivn roted. In this
! way the reader is enabled to read each section by the tight of
tadjudged cases. The volume has little of the furmality of a

treatise, but for practical prrposes is really more convenieat.
The first edition of Mr. Morgan’s work was published in

11858, At that time he noted no less than twelve hundred

{reported cases. The second editiun was issued in 1860, Ia

_that edition he noted neariy thres thousand cases, 1le en-

"larged the first part of his work containing the statutes relat-

ing to the pracuce and jurisdiction of the court. In reahcy

“the second edition of the work was a new work. The second

-edition was rapidly sold, and now in 1862 we have the third

iedition. In this edition the whole of the notes have been

. carctully collated with the works of Daniell, Sidney Smith,

here; and to hnv.c the procccfliugs, if irrcgnl:u_*. set aside before ! and other :\pprovcd text writers, as well as with the references
further costs are incurred by either party. 1 think there can only 'in Chitteys’ Equity Index, under the tittle “ Practice.” The

be one 1ssue book in a cause, and that 1t should contiin all the ! whole is nccompanied with an elaborate indes, not the least
piendings in the cause vo issuc.  The objection to the issue book, | yseful part of the work.

a9 not containing the p!cn.dmgs of.thg dcfemlm\t. Wright, is good. !I I'he Lesisluture and the courts havo of late dune much to
Besides it cannot be said that plaintiffs repheation to the fyurth o

plen of defendants, Manning acd McDonuld, isin denial of that plea.

(Rule 36. Har. C. L. P. A. 612.) Not being so, plaintiff was not

in a positivn to serve notice of trial with that replication.
Summons absolute with costs.

. consolidate the practice of the courts bath of Law and Equity.
. Furmerly tho praoctica could only be found by refercnce to
. well known treatises, such as Tiwdd and Archbold’s Practice,
iand Maddock and Daniell in Equity.

| 'That which formerly could only be found by referenco tc

— {the pages of several porderous volumes may nowhe fuund
SteeL v. MaysiNG. s tersely nnd's-nccmc(ly expressed in the well arranged sections
Death of plawntiff’s altwrney between repacatim and nefice of friol—Nolice of "of a Counsolidated Act, with rules and prderrx r.nz\glc in pursu-
trial by new altoraey—Stting aside. rance thereof and notes thereunder, published within the covers
There the a?‘tnrn;') f.x: p)a;miﬂ' dled afer xﬂ;r\u- of)\;cp\icl;ﬂ;'m .\ng hefore ser- | of an ordinary volume of 500 or 600 pages.
¢1ce of potlro o trial aud & new attornes, sining hime<e Anl's attornay, - 2 . P . .
g healie of trial Wttt & motice of 1o appintment of & new attornes | Me. Morgan has done his work well and done it at the
baving been previvusly given, the notico of trial was set aside wath costs | proper time.  Of this the best proof is the flattering reception
(Chambers, May 12,1862) 1 accorded to each edition of bis work. Ile so far appears to
Thia wag an action on a contract for the performance of work ' be without a competitor worth naming,.
by defend int for plaintiff—bieach nou-payment. i The edition belore us is. like former editions, divided into
The declarstion also cortained the common counts for work and  two parts.  The first containg statutes regulating the practice
labour. . . . and jurisdiction of the Court of Chancery. The second, the
On 20th April, 1861, the declaration was filed-  During the ' cynsolidated general orders of the court.
saine month defendant pleaded, anu replication was filed. Notice!  I'lo first, contains the Act to amend the law relating to the
of tr.al was maven on 10th August, 1862 fur the last Assizes forihe! custody of infants (2 and 3 Yie., ¢. 54.)="The Act for perpet-
g“““'y °']~ ,(“"‘;‘}';, Between "'P";”“m" “gd ’;0“‘)“’ ‘,‘_f) ‘”'"l!_‘\ Gf: uating testimony in ceriain cases (5 and 6 Vie. ¢. 69,)—The
raser, plaintiff ‘s attorney on the record, died. The votice o i Solicitor -\ “a N N
trial w:-xs signed ¢ Duncan Macdonell plaix;tiﬂ”s attorney.’”’ Auorn_les n.nd Solicitors Acto((} andol \-'-c" c. '%,-) fhe Act
8 A i " < amending the latrer Act (23 and 24 Vie., ¢. 127,)—Several
R. A. IHarrison obtained a summons caliing on the plaintiff to clauses of the Lands Clauses Consolidation Act (8 Vie,
show cuuse why the notice of trial shouid not be vet asido upon . o 18,)—The Trustee Relief Act (10 and 11 Vic., ¢. 96,)—The
the ground that the attorney for the plointiff named in the pro- l Act for the further relief of Trustees (12 and 13 Vie, ¢. 76,
ceedings died betweea the service of the replication and the notice | —The Trustee Act of 1350 (13 and 14 Vic, ¢. 60,)—The Trus-
inl s i al f - 5 ! N N Sy v AL S
of trial, (‘lmt:l» ";’ "O“C? of the :}p!)";\n!;ﬂ(}Mﬂ o A l}c:v.nlltorncj W8S | tee Extension Actof 1852 (13 and 16 Vic., ¢. 33,)—The Actfor
given to defendant before service of the notice of trial. diminution of Delay and expense in proceedings in Chancery
M. B. Jackson contra (13 und 14 Vic., ¢. 33,)—~The Act establishing the Court of
John Paterson supported the summons, citing Ryland 5. Nvakes, | Appeal in Chancery (14 and 15 Vic, ¢. 83.}—The Master in
1 Tuunt. 342; Ashiey ¥. Brown, 15 Jur, 389. | Chancery Abolition Act (15 and 16 Viet. c. 803)—The
Ricrarvs, J , upon the anthonty of tho cases cited, made nb- improvement of Jurisdiction of Equity Act (15 and 16 Vie,,
solute the summons with costs. | c. 86,)—The Suitors in Chancery Relief Act (15 and 16 Vie,,
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c. &7,)—The Act relating to the appuintment of persons to
administer oaths in Chancery (16 and 17 Vie., c. 78,)—Tho

Infants Settlement Act (18 and 19 Vie, c. 43.)—The Lenses‘

and Sales of Settled Estates Act (19 and 20 Vie,, ¢. 120,)—
The Act amending the last named Act (21 and 22 Vie, ¢. 77,)
~—The Chancery Amendment Act (21 and 22 Vic, c. 27)—The
Law of pruperty and Trustees Relief amendment Act (22 and
23 Vie., ¢. 35,)—"The Act amending the last named Act (23

and 04 Vie, ¢. 38,)—The Chancery Evidence Commission Act!

Il

(23 and 24 Vic,, ¢. 128,)—The T'rustces and Mortgagee’s Act
(23 and 24 Vie., ¢. 145.)—T'he Act for the Relief of Prisuoners
in contempt (23 and 24 Vie., ¢. 149.)

The second, containg: I. The preliminary order. II. Con-
vesancing Counsel of the Cuurt. IIL Suliciturs and parties
acting in person and service un them respectively. 1V, Com-
missivns to adninister oaths in Chancery. V. Official attend-
ance and vacations. VI, Selection of Court. VII. Parties,
and persons under disability and paupers. VIII. Pleadings
and written proceedings pcacrally. IX. Bills. X. Service
of copy of Ball. XI. Interrogatories. XII Process for want
of answer. XIII. Traversing note. X1V, Demarrers and
Pleas. XV. Answers. XVI. Proceduro. XVII. Replica-
tion and joinder of issue. XVIH. Afidavits. XIX. Evidence.
XX. Preliminary accounts and inquiries. , XXI. Setting
down and hearing causes. XXII. Taking bills pro confesso.
XXIII. Decrees and orders. XXIV. Receivers. XXV, Io-
junctions. XXVI. Stoporders. XXVII. Destringas. XXVIIL.
Suhpxnas. XXIX. Process to enfurce descrees and orders.
XXX. Process generally. XXXI. Rehearings, Bills of Re-
view, &c. XXXIIL Review and supplement. XXXIII
Motions. XXXIV. Petitions. XXXV. Proceedings in Cham-
bers. XXXVI. Office copies. XXXVII. Computation of
time, &c. XXXVIIL Solicitors fees. XXXIX. Court fees.
XL. Officers of Court. XLI. Proceedings undec Statutory!
jurisdiction of Court. XLIL Miscellaneous points, regula-
tions as to fees, costs, and charges.

We have only to add, that many provisions contained in our
statutes regulating the jurisdiction of the Court of Chancery
in Upper Canada are taken from English statutes, and that
very many cf the general orders of vur Cuurt of Chancery
correspond with orders of the English Court of Chancery.
This of itself is a sufficient recommendation of Mr. Morgan’s
work to Canadian practiticners.

The English decisions, so far as applicable, will bs found
invaluable in the construction of our statutes and orders.

Messrs. Rollv & Adams, the well known and enterprising
Iaw publishers and buoksellers, of Torunts, are the agents of
Mexsrs. V. & R. Stevers & Iaynes. Orders given to them
will receive prompt attention from the Eoghsh publishers.

Tae Law Macazive axp Law Review ror May, 1862,
Butterworths, 7 Fleet Street, London, is receired.

The contents are as usual learned, interesting and instruc-
tive. They are, 1. Iloly orders as disqualifying for the House
of Commons or the Bar. 2. International general average
3. The rights, disabilitics and usages of the Ancient Peasantry.
4. The machinery of legislativn. 5. The science of civiliza-
tion. 6. On equitable interests in ships. 7. The law of
judgments. 8. On charitable trusts. 9. Oa iosanity and

rodigality. 10. Decrees nisi in disorce. 1l. Caso of W.
Bigby Seymour, Q.C., M.P.

This magazine retrins unimpsired its reputation for learn-
ing and alality. It is a great pleasure to be enabled to read
ite pages. The articles are always well written, and often
decply interesting ty the lawyer and legislator. ‘We hope
in our next issue to republish the paper on *¢ [foly Orders as
disqualifying for the llouse of Commons or the Bar.” It
will be read here with as much interest as in England.

Wo have received Tar Loxpox Quartesry, Tre Epivgraes,

and Tue Westainster, for May, together with Brackwoon,
from Messrs, Leonard, Scott & Co.

Messrs. Leonard, Scott & Co., do great service to the cause
| of hterature in re-printing these standard Reviews.  The best
jtalent in England is employed upon them. The papers on
i rebigion, philosuphy, and statesmanship, are of a very high
jorder. All are profound—not the ephemeral papers of a day,
but essays the result of full investigation and great thought,
| We arc informed that the circulation of these Reviews is much
greater in the United States and Canada than in Great Britain,
We are not surprised at this information. ‘The Amecrican
reprints are not nearly so espensive as the English copies.
This, when we mention the fact, that Messrs. Leonard, Scott,
& Co., pay the English publishers for the privilege of re-print-
ing, is greatly to their credit. Any one of the four Reviews
may be had for §3, any two for $3, and all together fur $10
per annui.

Gopey’s Lapy’s Boox for June is received.  The first plate
is sitting for a portrait. Then a magnificent colored fashion
plate for June; then several other plates of lesser importance.
The letter press is as usual al! thatcan be desired.  'We know
of no Magazine so weil adapted to the purposes for which it is
published. The reading is entertaining and instructive. No
lady should be without it. It is welcome to every household.
It is cdited with great care and much wisdom, and richly
deserves the immense patronage bestowed upon it.

APPOINTMENTS TO OFFICE, &cC.

CROWN LAW OFPICERS.

The HON. JOHN SANDPIELD McDONALD Q.C, to be Attorney General for
Upper Cauada, in the zoomn and stead of The Hon. Juba A. Macdonald,
resigned.—(Gazetted May 31, 1862))

Tho HON. ADAM WILSON, Q.C., to beSolicitor General for Uppor Cansda. in the
room and stead of the fHonorable James Patton, Q.C, resigned.—{(Gazctted,
May 32, 1862.)

PROVINCIAL LAW CLERKS.

GUSTAVUS WILLIAM WICKSTEAD, Esquire, to be Jaw Clerk of the Legisla-
tive Assembly uf the Province of Canada—Gazetted May 17, 1862.)

EDIWARD LEWIS MONTEZAMBERT, Eequire, to bo Law Clerk of the Leglslative
Louaell of the Province of Canads.~{Gazetted May 17, 1582.)

BOTARTES PUBLIC.

JAMES F. MACLEOD, of Bowmanville, Fsq, Attornos-at-Law, to ba s Notary
Public io Upper Canada.—(Gazotted May 3, 1862)

SAMUEL GOUDENUUGH LYNN. of Eganiiile, Esquire, to be a Notary Publle
fn Upper Canada -<(Gazotted May 3, 1862.)

JAMES VINE, of Ing-rsull, Esquire, to be a Notary Public §o Upper Canada~—
(Gazetted May 10, 1862.)

GEORGE. CARR SHAW, of Smith's .alis, Attorney at Law, to %e a Notary
Public.—(Gazctted May 10, 186.2.)

LAWRENCE ENGLISIH, of Oshawa, Esquire, to bo & Notary Public in Upper
Cannda.~{tiazetted May 17, 1862)

JOHN DEWAR. of Milton, Esquiro, to bo a Notary Pullic ia Upper Canada.—
(Gazetted May 37, 1862 )

SAMUEL GEORGE WOCD, of Toronto Eeoulro. Barrister at-Law, to bo a Notary
Pablicin Upper Canada —(Gazctied, May 17, 1562.)

JOAN A. *HIBLEY, of Zarber, £1q, to bo a Notary Pubdlic in Upper Canads.—
(Gazetted, May 17, 1862)

| JOSEPH CURRAN, of Hamiiton. Erquire. Attrrney-at-Law, to be a Notary Public

1 in Upper Canads —{(Gazetted May 17, 186.)

THOMAS CRAIG. of Hamiiton, Esquiro, Attaragey-at-Law, to be a Notacy Pabdlic

in Upper Canada —{Gazetted May 17, 1862.)

CORONERS.

HENRY MASON, Eequiro, and CHARLES E. ERTNG, Esguire, to bo Arsociate
Curonerx fur tho United Counticsuf Northumberland and Durham.—(Gazstied
May 3, 1862)

| THUMAS ASHTuN, Esquire. to 10 an Assnciato Coroner fur the United Countics

of Frontenac, Leapox acd Addiogton.—(Qzzetted May 3, 1662)

TO CORRESPONDENTS.

“C. DCRAYD,” ¢ TRE CiurBk O Tizz Finst Dissaxct Count, GRar,’—Uander
¢ Diciston Courts.™



