Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original
copy available for filming. Features of this copy which
may be bibliographically unique, which may alter any of
the images in the reproduction, or which may
significantly change the usual method of filming are
checked below.

Coloured covers /
Couverture de couleur

; Covers damaged /
—J Couverture endommagee

Covers restored and/or laminated /
Couverture restauree et/ou pelliculée

Cover title missing / Le titre de couverture manque

l’f—\l

Coloured maps / Cartes géographiques en couleur

Coloured ink (i.e. other than blue or black) /
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations /
Planches et/ou illustrations en couleur

Bound with other material /
Relié avec d’autres documents

Only edition available /
Seule édition disponible

Tight binding may cause shadows or distortion along
interior margin / La reliure serrée peut causer de
'ombre ou de la distorsion le long de la marge
intérieure.

L L O

_

Blank leaves added during restorations may appear
within the text. Whenever possible, these have been
omitted from filming / Il se peut que certaines pages
blanches ajoutées lors d'une restauration
apparaissent dans le texte, mais, lorsque cela était
possible, ces pages n'ont pas été filmées.

|

Additional comments /
Commentaires supplémentaires:

]

This item is filmed at the reduction ratio checked below /
Ce document est filmé au taux de réduction indiqué ci-cessous.

10x 14x 18x

L'Institut a microfilme le meilleur exemplaire qu'il lui a
ete possible de se procurer. Les détails de cet exem-
plaire qui sont peut-étre uniques du point de vue bibli-
ographique, qui peuvent modifier une image reproduite,
ou qui peuvent exiger une modification dans la métho-
de normale de filmage sont indiqués ci-dessous.

" Coloured pages / Pages de couleur

\ Pages damaged / Pages endommagees

Pages restored and/or laminated /
Pages restaurees et/ou pelliculees

" Pages discoloured, stained or foxed /
Pages décoloreées, tachetées ou piquees

Pages detached / Pages détachées

Showthrough / Transparence

|Nis

Quality of print varies /
Qualité inégale de I'impression

Includes supplementary material /
Comprend du matériel supplémentaire

Pages wholly or partially obscured by errata slips,
tissues, etc., have been refilmed to ensure the best
possible image / Les pages totalement ou
partiellement obscurcies par un feuillet d'errata, une
pelure, etc., ont été filmées a nouveau de fagon a
obtenir la meilleure image possible.

]

J

Opposing pages with varying colouration or
discolourations are filmed twice to ensure the best
possible image / Les pages s'opposant ayant des
colorations variables ou des decolorations sont
filmées deux fois afin d'obtenir la meilleure image
possible.

|

22x 26X 30x

12x 16x 20x

24x 28x 32x



Printed for the use of the Foreign Office. August 1875.

CONFIDENTIAL. / B
(2636.) % /
A
\
MEMORANDUM
ey DVISION
ooPERTY OF MO s

' _:.__;... r')'{. A
RELATING TO TRE"!- ~

NEGOTIATIONS

BETWEEN

GREAT BRITAIN AND THE UNITED STATES

ON TIHIE SUBJECT OF THE

NORTH AMERICAN FISHERIES.

1782-1866.

MAP AND APPENDIX.

Foreign Office,
July 28, 1866.

t‘\
AN %O*
. AN
~rb e
R TR
| 1 . T
"(O 3 J G R
v PP R



Acqas
A7l

197S

No ODZ 2

Eal.

2002

/875
(17,

306411



PROPERTY COF HiSTTRICAL DIVISION

DERT. OF EATIRMAL AFFARS

TABLE OT CONTENTS.

Page
PREFACZ P os .o .o X .o s .o e . v
Mar (follows page vi).
Memorandum.

1754-1814.
Description of fisheries o .o . . . . .. . . 1
Early Acts of Parliament regarding fisheries .. - . .. .- .. e 4
Fishery rights of forcizn Powers .o .. .. .. . s .- .. 5
Treaty of Utrecht .. .. .- .- .. . . .. .. 3
France .. . - .. . .- .. .. .. .. .. 5
Treaty of Paris .. .. .o . . . .. .- .- .. 6
Spain” .. . .o o .. .o . . . . 6
Rmht\ of the Colonists . “ 7
Article X of Treaty of Commerce hot\\ecn France and the United States of Gth Fcbr111ry, 1778 .. 7
Negotiations in Paris for Treaty of Peace between Great Britain and the United States, . .- 7
Extracts from Journal of Mr. J. Adams on subject of French exclusive rights on coast of Ncwfoundl‘md .. 13
Definitive Treaty of Peace, signed in Paris. 3rd September, 1783 .. ;.. . .- .. 16
Complaints of Colonists at stlpulat:ons of Treaty e . . .- . .. 16

1814-1818.
Negotiations of Treaty of Peace at Ghent in 1814 . .o .- .. . .17
Treaty of Peace signed at Ghent on 24th December, 1514 .. .o .- .s . 21
Instructions sent to Governor of Newfoundland. . .o .. .. . .- e 21
Concessions proposed by Sir R. Keats .. .. .- .- .. . .. 23
AMr. Bagot instructed to negotiate . . .- . . .. . e A
Newotiations commenced in “London .. . . .. . . .« 2
Convention sienied in London, 20th October, ISIS .. . 32
Corrc~pondencc between France and United States on suLJcct of Newfoundland fisheries . - 33

1518-1854.
Complaints of Colonists at stlpnhtlons of Treaty of 1s1s.. .. . .. . .. 3
Gut of Canso .. .. .. e 36, 37, 38
Complaints of American Ministers at measurcs '\dopted b" the Colomal Governments .. .. . 97
Exclusion of American fishermen from Bayv of Fundy .. .- .. .. . .. 39
The Bay of Fundy opened to American fishermien .. e .. .. 39
Opinion of the Earl of Aberdeen in favour of immediate opening of fisheries to United States fishermen .. 40
Colonists opposed to concessions proposed by the Earl of Alerdeen .. . .. .. ..o 4
Comunencement of commercial negotiations with the United States .. o . -- 1
Instructions to Sir I1. Bulwer with reaard to commereial negotiations .. .o o2
Measures adopred by Tmperial and Colonial authorities for cnforcnw fishery nffhts ‘. .- . 3
l-defined rights of fishery in bays .. .. . .. R 5]
Opinion of Dr. T. Twiss regarding mtcrph.muon of Article I of Trcat) of 1818 .- . .46
Mission of the Eari of Elgm .o .- . . 47
Power of the Crown to conclude Convention \\uhout consent of Colonial Lemslaturo . .. R X
Fisheries on coast of Newfoundland .. ve .- .. . .. - . 80
Signature of Treaty on 5th July, 1854 .. . .. . .. .. . 80
Difficultics with rezard to Newfoundland . .. .o .. .o .- .« 90
Advantages obtained by Treaty of 1854 e .o . . . .. 51
Appomtmcm of Commissioners to settle river fishery hmus .o .o .. . I
List of Imperial Acts, &c., to carry into exceution Tremy of 1854 .. o . .- . 54

1S54-18GG6.
Termination of Treaty of 1834 - . .o .. .. .. .- o 85
Negotiations proposed by Her Majesty’s Governnent .o .- .. . .. .. 85
Proclamation issued by the Canadian Government - .. .. 57
Iustructions sent to Sir F. Bruce regarding the termination of I‘rcau of 1853 . .- .. 87

[502]




TADLE OF CONTENTS,

APPENDIX.

6

oo~

[Se]

10

Feb.
Sept.
Oct.
Qct.

Mar.

Auy.

Mar,
May

May

June

Date,
6, 1778
3, 1783
20, 1818
31,1837

10, 1838

30, 1841

10, 1845
S, 1845

2, 18514

5, 1854

T'reaty .
b2 ee
2 .o

Queen's Advocate

Law Ofticers

To Mr. Everett
T'o Colonial Oflice

Law Otticers

Treaty ..

SusJECT.

Article X of Treaty of Commerce Letween France amd
United States, regarding French fishery rights

Article 111 of lro.m of Pence between Great Britain and
the United States” ..

Article | of Convention between Great Britain and the
Uunited States ..

Report on complaints of Colonists at violation of I‘rmt)
stipulations by the American fishermen .. ..

Opinion with regard to right of American fishing vessels
to navigate the Gut of Canso, and to land on the
A l-'da]cn Islands . .

Report on compluints of Colonists at encroachments of
American fishing vessels on the fisheries of Nova Scotia.
Treaty of 1783." Three mile linits with resard to bays.
Right to navigate Gut of Canso. Magdalen Islands

Opening of Bay of Fundy to American fishing vessels .,

Opinion of the Earl of Aberdeen in favour of conceding
right to American fishermen of entering ba}< .o .

Opnnon as to necessity of Iler \I.x_]ut\ = Government
obtaining the concurrence of Colonial Legisluture to

conclusion of Treaty with United States ..
Avticles I, 11, aud VI, of Treaty between Great l;rn'un
and the Uuncd Stalc~ relative to fisheries, &e. .

Page

Gl

u4
66
67

6S




PREFACE.

TIE question of the North American Tisherics may he divided into fowr periods,
viz. :—
1. 1762-1814.
2. 1814-1818.
3. 1815-1854.
4. 1854-1866.

1782-1814. 1st Period.—In 17S2 negotiations commenced in Paris hetween Great
Britain and her revolted Colonics for the conclusion of a Treaty of Peace. With
regard to the fisheries, the latter demanded an unlimited concession of the rights of
fishery, as also a limited right of landing and drying their fish upon certain portions of
the coast of the British Possessions. This demand was for some time resisted by the
British negotiators ; hut, in consequence of the urgent necessity of peace on the part
of Great Britain, they subsequently yiclded. By the ITIrd Article of the Treaty of
the 3rd of September, 1783, the people of the United States obtained the “right” of
fishing on the Grand Bank and on all other hanks of Newfoundland; also in the Gulf
of St. Lawrence, and at all other places in the sea where the inbabitants of the two
countrics had been in the habit of fishing. They also were to have the “ liberty ” to
take fish of cvery kind on such part of the coast of Newfoundland as British fishermen
should use (but not to dry or cure the samec on that island), and likewise on the
coasts, bays, and crecks of all other of Iis Britannic Majesty’s dominions in
America. They were also to have the liberty to dry and cwre fish in any of the
unscttled bays, harbours, and crecks of Nova Scotia, Magdalen Island, and Labrador,
so long as the same should remain unscttled ; but so soon as the same, or cither of
them, should be settled, it would become illegal for the said fishermen to dry or cure
fish at the said Scttlement, without a previous agreement for that purpose with the
inhabitants, proprictors, or possessors of the ground.

The above concessions caused great discontent to the colonists; and on tle
breaking out of the war between Great Britain and the United States in 1802, and the
conmencement of negotiations in 1814, for the rencwal of peace, they sought by
memorials; &e., to obtain the abolition of the stipulations contained in the Treaty of
1783.

1814-1818. 2ud Period.—In 1814 negotiations for peace commenced at Ghent.
With regard to the fisheries, Great Britain refused to rcnew the stipulations of the
Treaty of 1783, without the concession of some commereial equivalent. The United
States’ Commissioners maintained, on the contrary, that the stipulations of the Treaty
of 1783 regarding the fisheries were not terminated by the war, they contending that
the Treaty in question was of an exceptional character. They argued tbat they saw
not why this liberty, no new grant, but a mere recognition of a prior right always
cujoyed, should be forfeited by a war, any more than any other of the rights of their
national independence, or why they should need a new stipulation for its enjoyment
more than they needed a new Article to declare that the King of Great Pritain treated
with them as free, sovercign, and independent States.

As neither of the two Powers could come to an arrangement on the subject of the
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fisheries, the Treaty of Teace of 1818 was signed \\1thout any reference being made to
the subject.

The United States, however, attempted to maintain their rights under the Treaty
of 1783, which was resisted by Great Britain.

In 1818 ncgotiations commeneced in London for the scttlement of the fishery
question, and in consideration of the surrender of certain fishery rights claimed by the
United States on the coasts of Nova Scotia, they obtained—

1. The liberty to take fish on the southern coast of Newfoundland from Cape Ray
to the Ramea Islands, and on the western and northern coast of that Island from
Cape Itay to the Quirpon Island.

2. Also on the shores of the Magdalen Islands, and on the. coasts, bays, harbours,
and crecks, from Mount Joly on the southern coast of Labrador, to and through the
Straits of Belleisle, and thenee northwardly indefinitely along the coast, without preju-
dice, however, {o any of the exclusive right of the Iludson’s Bay Company; and—

3. They obtained the liberty of drying and curing fish in any of the unscttled
. bays, harbours, and crecks situated on 1hat portion of the southern coast of Newfound-
land already mentioned, and also thie coast of Labrador.

The United States renounced, on their part, all right to fish or dry fish within a
distance of three marine miles of any of the coasts, bays, crecks, or harbours of Iis
]}ritaunic Majesty’s dominions in America not ineluded ili the above-mentioned limits.

1818-1854. 3rd Period.—The principal difficulties which arose out of the Treaty
of 1818 were caused by the constant infringement by the American fishermen of the
three-mile limit,  The United States” Government maintained that their fishermen had
the right to fish within {he headlands of bays situated in the British territory ; Great
. Britain, on the contrary, maintaining that they had no right to fish within three miles
“of such headlands. 'This question was a perpetual sowrce of difference between the
two Governments, and frequently led to unfriendly relations between the two countries.

In consequence of the danger of collision arising out of the fishery question, both
" Governments were desirous of terminating it by friend]y negotiation. Great -Britain
offered to concede to the United States an unlimited 11,;11t of fishing on her North
Amecrican territory, provided the United States should in retwam grant certain'commer-
cial privileges to the Colonies. This led to the conclusion of the Treaty of 1854, by
which Great Britain ceded to the United Stales, in addition to the rights enjoyed
under the Treaty of 1818, an unrestricted right of fishing as regarded- distance from
shore, with the exception of shell “fish, on the sea coasts and shous, and in the bays,
&e., of Canada, New Brunswick, Nova Scotia, Prince Edward Island, and the several
- isluuls thercunto adjacent. 'They also obtained the right of landing on such coasts
under ceriain conditions.

The United States, on their side, conceded, besides reciproeal commereial rights io
the Colonies, the right of fishery, and also permission to land on that portion of the
coasts of the United States situated north of the 36th parallel of north latitude.

1854-18506. 4tk Period.—"The Treaty of 1854 proved a source of great commercial
prosperity to the {wo nations. On the 17th Mareh, 1865, Liowever, a note was
addressed by Mr. Adams to Ller Majesty’s Government, stating the determination of
-the United Stales to {erminate the Treaty at the expiration of the period required.
The Treaty consequently terminated on the 17th March 1866, and the Treaty of 1818,
with the Imperixl and Colonial Acts, passed for giving effect to the same, an‘am came |
into force.

A 8. G.
Ioreiyn Office, July , 1866.
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TuUIHD ARBTIICLE OF TREATY or 1783,

Right of fishery ceded to Tnited States : on Geand Bagk and all other
Banke of Nawfoundland ; in tlre QRulf of St Lawrenece, and all other placss in
tho acs where The inhabit=nts of botly counrries had herstofore fished. Also
liboriy Lo take fish on such part of 1le coast of Newfoundiand az British
lisbiermen should, vse (bat ust to dry or core the same in thint Jaland), and
also on caasts, bays, &c., of all otheyr’'of His Britannic Majesty's dominionae
in America. They were alse to enjuy the likerty of drying or curing fish
in any of the uosettled baysd, Se., of Nova Brotia, MSlagdalen Islands, aad
Lnbrador, so long as the same sbkould remuin aoseostlod.

Fir=T AsTicLE 0oF TRxaTy oF 1218
D—1., ([(Newlounidland). Liberiy to taka and dry fish.
C— 13 {(Newfoundland). Libecrty to take fish only,
. {(ILabradory, thrangh Strait of Belle 1ale, -.ndyt_hcn:u north indefinitely.
Righc to Ash and dry falh.
O All other fisheries limited to a distance of thres miles from shore.
TREAaTY OF ISS4.

By the Treaty of 1954 the Uniwd States obtained the right of fishing,
without being restricted to any distance from the =hore, oo the cossts of
all the Britiah Colonies, inclu g Newfoundlend =0 far ax the Treaty wnos
applicable Lo thar Colony.
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CONFIDENTIAL.

Memorandum relating  to the Negotiations
between Great Britain and the United
States on the Subject of the North American
Fisheries. 1732-18€6.

17582-1814.

- PREVIOUS to entering into tle diplomatic .

transactions which sceured to the United States
the enjoyment of a sharc in the fisherics off the
shores of the British North Ameriean Posscssions,
it will be useful to give a short description of the
principal localitics in which the fish most abound.

The following information is principally derived
from American sources, and from the able reports
made by Mr. Perley to the Colonial authoritics
in 1849. ' |

Descriplion of Fisleries, In 1815 Mr. James Lloyd, an American

gentleman, in a letter to Mr. Adams, the United
States’ Minister in London, obscrved that the
shores, the crecks, the inlets of the Bay of Fundy,
the Bay of Chaleur, the Gulf of 8t. Lawrence, the
Straits of Belleisle, and the coast of Labrador,
appeared to have been designed by the God of
Nature as the great ovarium of fish; the inex-

Taustible repository of this specics of food, not

only for the supply of the Amcucan, but of the
‘European Continent. At the proper scason to

catch them in endless abundancq, he observed,
little more of cffort was needed than to bait the

Iiook and pull the line, and occasionally even this
" was not.neceessary. . In clear weather, he stated,
" near the shores, myriads were visible, and thc

strand was at times most literally paved with -

‘them. With regard to the stipulations of the
Treaty of 1783, Mr. Lloyd observed that if any-
- [502] | . B
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thing was gained or sccured to the United States
on this head, it undoubted]); was the coast
~fisheries on the shores of the British provinces.
He then continued by giving a comparative
deseription of the hank fisheries and the coast
fisherics,

The bank fishery lic described as being  carried
on in vessels of from 70 to 90 tons Dburden,
manned Dby cight or ten men cach. They
commenced their voyages carly in March, and
continued in this employment until the last of
October, during which time they made two and
somelimes three fares to the United States,
bringing their fish home to he cured.

.~ The coast and Labrador fisheries, he stated,
were prosceuted in vessels of from 40 to 120 tons
burden, carrying a number of men according to
their respective sizes, in about the same propor-
tion as the vessels on the bank fishery. They
commenced their voyages in May, and got on the
fishing ground about the 1st June, before which
time baif could not be obtained. This bait he
described as being furnished by a small species of
fish called caplin, which strike in-shore at that
time, and are followed by immense shoals of cod
fish which feed upon them. Each vessel selected
its own {ishing eround, along the consts of the
Bay ol Chaleur, the Gulf of St. Lawrence, the
Straits ol Belleisle, the coast of Labrador, even
as fur as Cumberland Island, and the entrance of
Tudson’s Bay, thus improving a fishing ground
reaching in extent from the 45th to the GSth
degree of morth latitude. In choosing {heir
situation the fishermen, he stated, gencrally
sought some sheltered and safe harbour or cove,
where they anchored in about six or seven
fathoms water, wnbent their sails, stowed them
below, and literally made themsclves at home,
“dismantled and converted their vessels into
" habitations, at least as durable as those of the
“ancient Seythians.  When the vessel was filled
with dried fish fit for an immediate market,
“which was generally the case by the middle
“or last of August. she then proeceded imme-
“diately to Lwope or returned to. the United
- States. : :

AMr. Perley, er Majesty’s Emigration Officer
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in New Brunswick, in his Report to the Colonial
Government in 1849 stated that «these fisheries
might be prosecuted as well in the open waters of
the gulf as within every bay, harbowr, ereek, cove,
and inlet in conncction with it.  Whether on the
bleak and sterile coast of Labrador, or on the
western coasts of Newfoundland and  Cape
Breton, or along the eastern shores of Nova
Scotin and New Brunswick, or within the Bay of
Chaleur, or around DPrince Edward Island,
Anticosti, or the Magdalen Islands, the fisherman
might pursuc his labours with nearly equal
chances of success, and the full prospect of
securing an ample reward for his toil.”

The principal fisheries are divided under the
following heads:

Herring, cod, mackerel, and salmon.

The common herring appears in the Gulf of
St. Lawrence at the end of April or carly in May,
and the fishing continues until about the 10th of
June, when they retire te deep water. 'These
“spring bering,” as they are termed, arve taken
in “sct nets” along the whole castern shore of
New Brunswick, around Miscou Island, and
within the Bay of Chalcur.

The cod fishery commences from the 1st to the
10th of June, and continucs until the end of
November. It may be prosccuted in every part
of the Gulf of St. Lawrence to a greater or less
extent.

Near the shores of New Brunswick the best
fishing grounds, or rather those most frequented
are from Point Escuminae to Miscou, and thence
along the Bay of Chalcur to the Restigouche.

The exccllent fishery on the Labrador coast 1s
prosccuted almost wholly by the Americans and
by vessels from Newfoundland, Canada, and
Nova Scotia. The scason commences about the
cnd of May.

The whole linc of the New Brunswick coast
from Bay Verte to Iscumiac around the Bay of
Miramichi, and thence along the shores from
Tabusintac to Shippegan and Miscou, offers the
greatest facility for prosecuting cither the in-shore,
deep sca, or Labrador cod-fishery, there are
numerous harbowrs, crecks, coves, lagoons, and

o~
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nlets on this line of coast well sheltered, with
suflicient water for boats and vessels of every
size and deseviption.  The heaches are admirable
for dryving fish, and there is abnndance of wood
at hand for the eonstruction of stages and « fish
flakes.”  The soil, 1oo, is generally excellent, and
| owing to the fladness of ﬂ)o coast, the shore is
everywhere easy of approach.

The Bay of Chalenr likewise possesses many
advanfoges for the prosccution of the fisherics.
The whole bay may be considered as one great
harbour, as {hroughout its entive breadth and
extent there is not a single rock, recf, or shoal.
Duwring the smommer it liferally swarms with fish
of cvery description known on the shores of
British North America. \

The common mackerel ahonnds in the Gulf of
St Lawrence, and is one of the chief ohjeets of
pursuit with the numerons fleets of American
fishing vessels which are to be found yearly in

cevery part of the gulf.  The Americans hegin
fishing for mackerel in the gulf on the Ist of
July, and finish at the end of September.

With regavd to the salmon fisherics, Mr. Perley
states, « Of thosc vivers of New Brunswick whicl
Alow into the Gulf of St. Lawrence the two
largest, the Miramichi and Restigouche, furnish
the greatest supply of this well-known and
delicions fish, but all the smaller rivers also
turnish  salmon in greater or less numbers.

There are also various bavs, heaches, islands, and
v >

points of land along the coast where salmon are
infereepted by nets while secking the rivers in
which they are spawned, and to which salmon
always relurn.

“TLavge quantities of salmon are eaught every

scason on the Lahador coast in stake nets placed
at the mouths ol rivers which emply into bays
~and havbours. A number of vessels from New-
foundland and Canada are cngaged annually in
this fishery; bub the American fishing-vessels
- pursue it with great vigour and assiduity, and it
s reported that of late years they have found it
“very profitable.”

- Previous to entering into the dlp]omnhc negoe-
tntlons relating to the fisheries it will be useful

Eurly Acts of Paiimnent regarding Fisherh s,
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to refer to some of the carly Acts of Parliament
relating thereto, particularly with regard to
Newfoundland.

Act 10and 11 Wm, IIT, cap. 25. By an Act passed in 1699 it was provided that
no alien or stranger whatsocver (not residing
within the Kingdom of England, dominion of
Wales, or town of Berwick-upon-Tweed) should
at any time thereafter take any bait, or use any
sort of trade of fishing whatsocver in Newfound-
land.

Act 15 Geo. III, cap. 31. By a further Aect passed in 1773, the privilege
or right of drying fish on the shores of Newfound-
land, was not to be enjoyed by any of Tis Majesty’s
subjects arriving at Newfoundland from any other
country except from Great Britain, or one of the
British dominions in BEurope.

These Acts have been alluded to in order to
show that the British Amecrican Colonists, pre-
vious to the war of independence, did not enjoy
cqual rights on the shores of Newfoundland with
British subjects arriving direet from the British
dominions in Europe.

Fishery Rights of Forcign Powers, It will be also useful to state, before referring
to the negotiations of 1752.83, what were the
fishery rights enjoyed by foreign Powers at that
period, and more particularly by I'rance.

Treaty of Utrecht, March 31, By the XIIIth Article of the Treaty of Utrecht,

171, France, in consideration of her ceding all her
territorial rights on the Island of Newfoundland,
ohtained the vight to fish, and to dry such fish on
land within a district stretching from Cape Bona-
vista on the eastern side of the island to Point
Riche on the westernside.  But the island called
Capc Bretou, as also all others both in the mouth
the River St. Lawrence, and in the Gulf of the
same name, were acknowledged to belong of right
to France.

By the XITth Article of the Treaty of Utrecht,
by which Nova Scotia or Arcadia had heen ceded
to Great Britain by Trance, the cession had been
made in such ample mannerand form that French
subjects were excluded from all kind of fishing ““in
the said scas, bays, and other places on the coasts
of Nova Scotia ; that is to say, upon those which
lic towards the cast, within thirty leagucs, be-
ginning from the island commonly called Sable,
inclusively, and thence along to the south-west.”

[502] C
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On the conquest of Cape Breton in 175S,
British subjects exclusively pursued the fisheries
on Brown’s Bank, and the banks of Nova Scotia,
and on the banks of Newfoundland, in common
with the subjeets of every European nation.

By the Treaty signed in Paris in 1763 between
Great Britain and Trance, the latter Power

obtained the confirmation of hev lishery rights on

the Coast of Newfoundland, as provided by the.

"Treaty of Paris, February 10, 1763,

X1Ith Axticle of the Treaty of Utrecht. With -

regard, however, to the other fisherics, Great
Britain consented 1o leave to the subjects of the
Most Christian Ning, the liberty of fishing in the
Gulf of St. Lawrence, on the condition that the
subjects of France did not ‘exercise the said
fishery but at the distance of three leugnes from
all the coasts belonging {o Great Britain, as well
those of the Continent as those of the islands
situated in the suid Gull of St. Lawrence. And
as {o what velated 1o the fishery on the coasts of
the Islands of Cape Breton out of the said Gulf,
Trench subjects were not to exercise the said
fishery but at the distance of fiteen leagues from
the coasts of that island; and the fishery on the
coasts of Nova Scotia, or Arcadia, and everywhere
clse out of the said Gulf, was to remain on the
footing of Lormer Treatics.

By the XVith Article of the Treaty of Ulrecht
between Great Britain and Spain certain rights of
fishing at the Island of Newfoundland had been
rescrved to the Guipuscoans and other subjects of
Spain ; but by the XVIIIth Article of the Treaty

Spain,

of Peace between Great Brituin and Spain of

1763, s Catholic Majesty hud desisted, “ as well
for himsclf as for his successors, from all preten-
ston which he might have formed in favour of the
Guipuscoans and other his subjects, to the right
of fishing in the neighbourhood of tuc Islund of
Newloundland.”
From the foregoing it will e obscrved that at
the period of the negotiations of 1782-83, the
‘North American fisherics were prineipally carvried
on by lishermen from Great Britain, France, and
the ‘American Colonics. It was the subjects
only, however, of the first of these Powers which
enjoyed unlimited rights of. fishing, not only on
the bank fisheries, but also upon the Coasts of



Rizhts of the Colonists.

Article Xoof Treaty of Commerce between
Franee sd United  States of tith Felruary,
1773, on subject ol Fisheries.

Appendix T,

Mr. Fuzherbert ;
Paris, August 29, 1752,

Negotiations in Taris for Treaty of Peace
hetween Great Britain and United States.

. LA
\ HISTORWAL © e
PROPERTY ~,O°F {I.:‘.'?:!’J. vry ATTRIRS
oETT e

North Ameriea. The rights of France were very
extensive, and were considered of great importance
by the Government of that country.

The rights of the Colonists, however, with
regard o the drying of fish on the Coast of New-
foundland were limited by Act of 'arlinment, and
it is a matter of doubt also, whether their rights
of fishery were not also limited by the first clause
of the Act 10 & 11 Geo. 11T, cap. 25,

In order to protect the interests of French sub-
jects in the Newfoundland fisheries against com-
petition on the part of the fishermen of the
TUnited States, the following Article was inserted
in the Treaty of Amity and Conumerce signed on
the Gth February, 1778, between Franee and these
States :—

Axrticle X. “The United States, their citizens
and inhabitants, shall never distwrb the subjects
of the Most Christian King in the enjoyment and
excreise of the right of fishing on the banks of
Newloundland, nor in the indelinite and exelusive
right which belongs to them on that part of the
coast of that island which is designated by the
Treaty of Utrecht, nor in the rights relative to
all and cach of the isles which helong to His
Most Christian Majesty, the whole conlormable
to the true senses of the Treaties of Utreebt and
Paris.”

Notwithstanding this stipulation, however,
France, on the commencement of negotiations in
1872, urged upon the British Government the
nceessity of resisting the American claim to a
participation in the Newfoundland fisheries. It
was urged by France that Great Britain was not
only bound in interest to reject it, but that she
might to do so consistently with the strictest
priveiples of justice, on the ground of her being
the sole and undoubted proprictor of the Island
of Necwfoundland, and, consequently, of the
fishery upon its coasts.

The freedom of fishery on the banks of New-
foundland and clsewhere was demanded by
Dr. Franklin as an indispensable Article in the
proposed Lreaty of Peace between Great Britain
and the United States.

* Amulled by Act of Congress of the 7th Juiy, 1798, c. 67.
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With regard to this demand, Mr. Oswald, the
British negotinfor, remarked, that as to the fish-
ing on the Great Bank, or on any other bank, he
did not think it material to ask any questions, as
he supposed the privilege would not be denied to
the United Sfates, or if denied, doubted whether
their exclusion eould he maintained but in con-
tinuing in a state of perpetual quarrel with the
people of the New Englind Governments.  An
explanation, he observed, was still the less neees-
sary, as a question on the same subjeet would
come under consideration in the negotintions
with France, in the determination of which it
would perhaps be no loss to Great Britain if the
Americans were (with respeet to the fisheries)
admitfed to an equal privilege with the I'vench.

The American Commissioners at first demanded
the vight of drying fish on the Island of New-
foundland, and the following is a copy of the
the ITIrd Article of the proposed preliminary
Treaty of Peace, which was accepted Dby the
British Commissioner, Mr. Oswald, to be referred
for the approval of his Government : —

“That the subjects of ITis Britannic Majosty
and people of the said United States shall con-
tinue to enjoy unmolesfed the right to take fish
of every kind on the banks of Newfoundland
and other places where the inhabitants of both
countrics used formerly, viz,, before the last war
between Prance and Britain, to fish; and also to
dry and cure the same at the accustomsd places,
whether helonging to 1is said Majesty or to the
United States. And 1lis Britannic Majesty and
the said United States will extend equal privi-
leges and hospitality to cach other’s fishermen as
to their own.”

The proposed Article not meeting with the
approval of the British Government, after consi-
derable negotiation, it was agreed to omit that
portion of the Axticle relating to the drying of
fish on the coast of Newfoundland, on condition
that the Americans should be allowed to dry
upon any of the uunscttled parts of the coasts of
Nova Scotia, when they happen to be so far from
home that their fish might run some risk of being
spoilt before they reached their own shores.

Dr. Tranklin also wged that the Gulf of
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St. Lawrence and other places, besides the hanks
of Newfoundland mentioned in the proposed
Article, should likewise be included in the fishery
rights of the United States.

These proposals, however, did not meet with
the approval of the English Government, and a
further amended Article was submitted for its
consideration, to the following effeet :—

‘ That the subjects of ILis Britannic Majesty
and the people of the said United States shall
continue to enjoy unmolested the right to take
fish of every kind on all the banks of Newfound-
land, also in the Gulf of St. Lawrence, and all
other places where the inhabitants of both
countrics used at any time herctofore to fish;
and also to dry and cure their fish on the shores
of the Isles of Sables, Cape Sables, and the
shores of any of the unscttled bays, harbours, or
creeks of Nova Scotin, and of the Magdalen
Islands. And His Britannic Majesty and the
said United States will extend cqual privileges
and hospitality to cach other’s fishermen as to
their own.”

This Article on being referred to the British
Government was also rejected,and Mr. Oswald was
instructed to propose the following,as coming from
the British Ministry, which he dld on the 25th of
November, 1782 :—

Article III. «“The citizens of the said Umtcd
States shall have the liberty of taking fish of every
kind on all the banks of Newfoundland, and also in
the Gulf of St. Lawrence; and also to dry and cure
their fish on the Shores of the island of Sablesand
on the shores of any of the unsettled bays, harbours,
and crecks of the Magdalen Islands, in the Gulf of
St. Lawrence, so long as such bays, harbours, and
crecks shall continuc and remain unsecttled, on
condition that the citizens of the said United States
do not cxercise the fishery but at the distance of
three leagues from all thecoasts belonging to Great
Britain, as well as those of the islands situated in
the Gulf of St. Lawrcence. And as to what relates
to the fishery on the coast of the Island of Cape
Breton out of the 'said gulf, the citizens of the said
United States shall not be permitted to exercise the
said fishery but at the distance of fifteen leagues
from the coasts of the Island of Cape Breton.”

[502] ' D
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Thetermsof the above Axticlenotheing accepted
by the United States’ Plenipotentiaries,anamended
Article was proposed byoncof them, Mr.J. Adams,
to the following effvet :—

ArticleITL. “That the subjects of 1Tis Britannie
Majesty, and the people of the said United States,
shall continue to’ enjoy, unmolested, the right to
take fish of every kind on the Grand Bank, and on
all the other hanks of Newfoundland, also in the
Gulf of St. Lawrence, and inall other places where
the inhabitants of both countries used at any time
heretofore {o fish; and the citizens of the said
United States shall have liberty to cure and dry
their fish on the shores of Cape Sables, and of any
of the unsettled bays, harbours, or crecks of Nova
Scotia, or any of the shores of the Magdalen
Islands and of the Labrador coast.  And they shall
be permiited in time of peace to hire picces of land
for terms of years of the legal proprictors in any of
thedominions of 1Tis said Majesty, whercon tocrect
the necessary stages and buildings, and to care and
dry their fish.” ' '

None of the preceding Articles meeting with the
approval of the negotiators, on the 29th November,
1782, after great discussion and numerous amend-
ments, an Article was finally drawn uwp and
proposed by Mr. Adams, the American Commis-
sioner, and was subsequently adopted.

During the discussionof the Article an effort had
been made by the two British Commissioners to
obtain the exclusion of the term “right of fishing,
and to have substituted for it the word *liberty,”
. which they considered as a less obnoxious expres-
sion.  The proposed change, however, met with

violent opposition from My. Adams, who said that
“in former Treatics, that of Utrecht and that of

Paris, France and England had claimed the vight

and used the word.  emaintained thatwhen God

Almighty made the Banks of Newfoundland at 300
~ leagues distance from the people of Amerien, and

‘at 600 leagues distance from those of France and
England, did e not give as good a right to the
former as the latter 2 If 1leaven, he said, in the
creation gave a right, it was as much that of the
United States as of Great Britain; and if oceupa-
tion, use, and possession gave a right, hic stated,
«We have it as elearly as yon.”
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With regard to the limits of three leagues and
fifteen leagues, which had heen proposed hy Great
Britain to he those of the Amecrican fisheries,
Mr. Oswald slated * thatif we had not given way
in the Article of the fishery we should have had no
Treaty at all, Mr. Adams having declared that he
never wonld put his hand to any Treaty if the
restraints regarding the three leagues and fifteen
leagues were not dispensed with, as well as that of
denying his countrymen the privilege of drying
fish on the unscttled paxt of Nova Scotia,”

“On these and other sccounts,” My, Oswald
stated, “and being in & manner certain that with-
out an indulgence in this Axticle of fishery, there
would have been no Treaty with Amerien, the
ahovementioned gentlemen (Messys. Strachey and
Fitzherbert) thought it best to elose with the
Commissioners by admitting ‘this Axticle in the
way he proposed ; in which they not only had my
concurence, but I own I uséd the freedom to
cncourage and press them to give their consent,

" being of opinion that I would be under no
. difficalty in showing that the grant was not of

-that importance as to be put in comparison with
the consequence of splitting with America at this
time. Among other things it occured to me that
if our caution in this particular regarded our
marine, and an apprehension of its being abridged
by this interfevence of the Americans to a greater
extent in this trade, we might come to suffer

‘much more by what the Commissioners insin. -

uated and indeed threatened in case of refusal,
which was to pass an Act.of Navigation, by

~ which, after a certain time, all the ports of Ame-

rica should be shut against Great Britain, in so fax
as the exportation of their pmduce should be
concerned.

“And in the other view of the pmﬁts of the

fishery trade, and our heing deprived of such part

of it as the Americans would gain by this admis-
sion, I was of opinion that in leaving the fishing

~ sea-port in the West of, England, .I would not .

have far to go inland to be sat u-ﬁcd thattheloss, by -
continuing the chcpu’fe some time longer with the
lecnums, or cven laying the foundation of a
national grudge, would ten times over counter-
balancg the amount of the said loss; ; even sup-
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posing that the conditions of thosc resiraints
would be enforeed by keeping the Americans to
their proper distances, which I am of opinion
would be difficult if not doubtful, or if' attempted
by owr men-of-war on that station might be the
means of Tringing on quarrels of States instead
of heing useful in preventing quarrels of fisher-
men, as one of {he motives insisted on in
justification of the refusal.”

M. Fitzherbert, who had assisted Mr. Oswald
in the negotiations, also justified bis aceeptance of
the proposed Article in the following language :—

“In the remaining Arxticle, viz, that of the

fishery, T am sorry to say that we have not equal-

reason to be satisfied, having been obliged to
give up to the Americans their demand of fishing
{or all sorts of {fish, not only on the Great Bank
of Newfoundland, hut on every part of those seas,

Mr. Fitzherbert, Separate and Con-
fidential 3 Novemtber 29, 1782,

“whether near {o or distant from the several coasts

which are frequented by our fishermen; as also
the right of drying upon the unsettled parts of
Nova Scotin. Yowr Lowdship will, I trust,
believe that no sort of argument or instance were
spaved to proewre the settling of this Article more
| cmnﬁh-mnbly fo that sent {from England; and,
indeed, it ‘was only in consequence of such
repeated solicifations thut we obtained, first, in
. regard to the fishery, that the Americans should
- frequent only such parts of the coast of New-
foundland as we should resort to owrselves; and,
sccondly, with regard to the drying, that it
should not take place on the shores of that
island ;—hoth which demands we at first found
“all the American Commissioners, and particularly
Mr. Adams, sirenuous in their opposition to.
The truth is, had we not obtained these stipula-
tions,” no consideration whatsocever should Lave
induced me to consent to Mr. Oswald signing the
Treaty, and cven. having obtained them, I still
gave that consent with much reluctance; but I
found that, in the first place, there appeared to
-he no sort of ‘prospect of our engaging the Com-
‘missioncts to recede from the two obnoxiols
" stipulations of ‘the coast fishery, and the drying
at Nova Scotia, they declaring solemnly and
unanimonsly that they never would sign without
' {hem; and, in the scecond place, thgy, far from
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being willing to promisc that the rest of the
Treaty should remain untouched during the cight
days it would have required to reccive an answer
upon this head from England, they rescrved to
themselves expressly a right of introducing
during that interval any new Articles which they
might think cxpedient, and even produced one
this morning requiring a compensation to them
for ravages committed in Ameriea, which, if
insisted on, must have course unhinged the whole
negotiation.
¢ Tt is, therefore, almost needless for me to add
that, having, as I mentioned before, obtained the
principal poiut which your Lordship had insisted
upon in your letiers to me, viz., the limitation of
the American fishery to that part of the coast
~ reserved to us, I thought T should not be justifi-
able in withholding my assent to the negotiation,
as by that means I should incvitably have defeated
the important end so anxiously wished for by the
King and his Ministers, of procuring ultimatums
from the belligerent Powers, and particularly
from America, bcfom the mecting of ]?:n]n-
ment.”

Extraets from Journal of Mr. J. Adams on  Although the fOHOWin"' extracts from a jomml
SLllgiuf:t of Freneh exclusive Rights on Coast of kept b} Mr. John _A_da;ms’ onc of the Amcnc‘m
Newlonndland.

Commissioners ' in  Paris, for n cﬂotmtmg the
Treaty with Great Britain, allude more particu-
larly to the cxclusive rights claimed by France
on the coasts of Newfoundland,'still they have
been eonsidered of suflicient importance to be
inserted in this paper, in conscquence of the
United States, equally with Great Britain, being
interested in the question of the exclusive rights
of fishery claimed by France of the coast of
Newfoundland, a right of fishery having been
granted to the United States by the Treaty of
1818, on a portion of the Newfoundland coast,
the exclusive use of which is elaimed by France.
The French elaim the acknow ledr'ment of this
exclusive right on the part of the United States
by their having signed the Treaty. ot the Gth
February, 1778, in the Xth Axticle of which
they admitted the term - ¢ exclusive .right” in
" relation to.the French subjeets of the coast of .
'Newfoundland. Co .
. The following is the extract of a conversation
[602] . E
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which {ook place on the 26th November, 1782,
between My, Adams and AMr. Fitzherbert, one of
the British Commissioners :—

Mr. Adams stafed “ that he (Mr. Fitzherbert)
came in consequence of the desive I expressed
yesterday of knowing the state of the negotintion
between him and the Count de Vergennes re-
speeting the fishery. e told me that the Count
was [or fixing the houndaries where each nation
should fish; he must confess that he thought the
idea plausible, for thai there had been great
dissensions among  {he fishermen of (he two
mnations; that the Freneh Marine Office had an
apartment full of complainis and vepreseniations
of dispute; that the French pretended that Cape
Ray was {he Point Riche.

“ 1 asked him it the Freneh demanded of him
an exclusive vight to fish and dry hetween Cape
Bonavista and the Point Riche ; he said they had
not. expressly, and heintended {o ‘follow the
words of the Treaties of Utreeht and  Paris
without stivving the point. 1 showed him an
extract of a letter from the Ewl of Egremont to
the Duke of Bedford, of March 1, 1763, in which
it is said that, by Article XIIT of the Treafy of
Utreeht, a liberly was left 1o the French to fish
and {o dry their fish on shore, and for that pur-

“pose 1o ereet the necessary stages and Duildings,
but with ‘an express stipulation “de ne pas
séjourncr dans la dite fle au dela du dit temps
néeessaive pour pléeher et séeher les porpous.’
That it is a received law among the fishermen,
that whoever arrives fivst shall have his choice of
the stations; that 1he Due de Nivernois insisted
that, by the Trealy of Utreeht, the French had
an exclusive right 1o the fishery from Cape Bona-
vista to Point Riche; that the King gave to his
Grace the Duke of Bedford express insteuctions
to come {o an deluircissement upon {he point with
the Trench Ministry, and to refuse the exclusive
construciion of the Trealy of Utrecht. T also
showed him a letter from Sir Stamicer Portecn,

~Lord Weymouth’s Sceretary, to Lord Weymouth,
inclosing an extract of Lord Egremont’s letier to
the Duke of Bedford, by which it appears that
the Duke of Nivernois insisted ¢ that the I'rench
~had an exclusive right to {he fishery from Cape
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Bonavista to Point Riche, and that they had, on ’
ceding the Island of Newfoundland to Great
Britain, by the XTITth Article of the Treaty of
Utreeht, expressly reserved to themsclves such
an cxclusive right, which they had constantly
been in possession of, till they were entircly
driven from North Awerica in the last war. .
* M. Fitzherbert said it was the same thing
now, word for word; but he should endeavour to
have the Treaty conformable to those of Utrecht
and Paris. But he said we had given it up by
admitting the word ¢exclusive’ into ouwr Treaty.
I said, perhaps not; for the whole was to be con-
formable to the true construction of the Treatics
of Utrecht and Paris, and that if the English did

not now admit the exclusive construction, they ™

could not contend for it against us.”

In a further passage of the journal, My. Adams
stated, “ I forgot to mention that when we were
upon the fishery, and JMr. Strachey and M. Fitz-
herbert were urging us to leave out the word
“vight,” and substitute the word liberly,” I told
them at last, in answer to their proposal to agree
upon all other Articles, and leave that of the
fishary {0 be adjusted at the definitive Treaty,
that I could never put my hand to any Axticles
without satisfaction about the ﬁshcx v ; that Con-
gress lad three or four years ago, when they did
me the honowr to give me a commission to make

a Treaty of Con1mc1cc with Great Britain, given

'm(, a positive instruction not to make any such
Treaty without an Article in the Treaty of Peace
acknowledging our right to the fishery; that I
was happy that Mr. Laurcns was now present,
who, I believe, was in Congress at the time, and
must remember if.  Mr. Laurens, upon this, said
with grcat firmmess, that he was in the same
casc, and could never give his voice for any
Articles without this. Mr. Jay spoke up and
said, it could not e a peace, it would on]\ becan
insidious truce without it.”

On the 30th November, 782, the plonsmnal'.

Axticles of Peace betw cei Great Britain and’ thc

United States were signed at Paris. '

By the IITrd Article.it was agreed « th.lt th
- people of"the United' States shall enjoy unmo-
Iested the.vight to take fish of ever Y. ]und on the
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Grand Bank and on all the other banks of New-
foundland, also in the Gulf of St. Lawrence, and
at all other places in the sca where the inhabi-
tants of both countrics used at any time hereto-
fore to fish, and also that the inhabitants of the
United States shall have liberty to take fish of
every kiud on such part of the coast of New-
foundland as British fishcrmen shall use (but not
to dry or cure the same on that island), and also
on the coasts, bays, and crecks of all other of His
Britannic Majesty’s dominions in America ; and
that the American fishermen shall have liherty
to dry and cure fish in any of the unsettled bays,
havbours, and crecks of Nova Scotia, Magdalen
Islands, and Labrador, so long as the same shall
remain unsetiled; hut so soon ‘as the same or
cither of them shall be scitled, it shall not he
lawful for the said fishermen to dry or cure fish
at such Set{lement, without a previous agreement
for that purpose with the inhabitants, proprictors,
or possessors of the ground.”

On the 3rd September, 1783, the Definitive
Treaty of Peace was signed hetween Great Britain:
and the United States, the ITIrd Article of which
was verbatim the same as that signed in the Pro-
visional Axrticles. :

The coneessions made by the Treaty of 1783
caused great dissatisfaction to the colonists, who
complained that by it the harhours of the Atlan-
tic colonies were thrown open to the vesscls of
the United Siates, and the native fishermen sub-
jected to a hostile rivalry, with which they were
unable to compete. and from which no prospect
was afforded to cscape; while liberties of no
ordinary character were ceded to the TUnited
States, affording profitable ficlds for commerce,

Delinitive Trenty of Peace, sigued in Paris
3rd Septenber, 1785,
Appendix No, 1.

Compluints of Colonists at stipulatione of
Treaty.

and’ fostering a race of scamen. conducive to

national wealth in peace and to defence and glory
in war. On the commencement of nc"otlatlons
with France and the United Siates in 1752-83,
the Colonists and British merchant interested in
the trade and fisheries of British North Amcn(.a,
exerted themselves to, their utmost by petitions

and memorials to obtain the exclusion of hoth .

Trench and Ameriean fishermen 'from the fish-

crics. The necessities of the period, however,

obliged the Government of Great Britain to con-
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cede the demands made by the United States,
and their fishermen derived great advantages
therefrom. In 1812 the United States declared
war against Great Britain, and the colonial
fishermen thus found themselves relieved of the
compefition from which they had so much
suffered, the fishing vessels of the United States
being ordered off or captured and condemned by
the English naval forces.

On the termination of the war in 1814, and
the commencement of negotiations for peace,
numerous memorials were addressed to the
British Government by the colonists and mer-
chants interested in the trade and fisheries of
British North America, praying that they might
be protected against the renewal of the hateful
Articles of the Treaties of 1783, and that French,
Amcrican, and forcign fishermen might be cx-
cluded from the narrow scas and waters of these
northern Colonies, whose inhabitants, they stated,
procured a living by their industry on those
waters which unquestionably belonged to Britain ;
and they further vrged that if American citizens
were to obiain the right of entering the gulfs,
hays, harbours, or crecks of those Colonics, there
would he no sceurity against illicit trade.

1814-1818.

Negotintion of Treaty of Pesce at Ghentin In 1814 Commissioners from Great Britain
514 | and the United States met at Ghent for the pur-
) pose of opening negotiations for peace, and the
following is an extract of the instructions given
to the British Commissioners on the sub]ect of

the fisheries :—
1‘:,:3;: Comnpissiones ; | «But the point upon which you must be quite
State P, p;"f, vol i, pages 1343 to evphmt from the outset of tke negotiation, is the -
164 . construction of the Treaty of 1783 with relation

* to the fisheries. You -will observe that the

IIIrd Article of that Treaty consists of {wo ' "

" distinet branches ; the first, which relates to the
"open sca fisheries, ‘we consider of pmm‘mcnt '
obligation, being a recognition of the general
right which all nations have to fr cqucnt and take'
ﬁsh on the high seas. . .
«The latter branch 1s, on thc contl'u'y con-

[009] | T
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sidered as a mere conveniional arrangement
between the two States, and, as such, to have
been annulled by the war.  This part of the
Treaty has heen found to be productive of so much
incouvenience as to defermine Ter Majosty’s
Government not to renew the provisions of it in
present Form, nor do they feel themsclves called
upon to eoncede to the Americans any accommo-
dation within the British sovercignty, except
upon the principle of a veasonable equivalent, in
fronticr or otherwise; it heing quite clear that
by the law of nations the subjects of a forcign
State can have no right to fish within the mari-
time jurisdiction, still less to land on the coasts
belonging to IMis Britanmic Majesty, without an
express permission to that effeet.”

In consequence of these instructions the British
Commissioners at a Conference held at Ghent on
the 8th August, 1814, informed the United
States’ negotintors that the Dritish Government
did not intend to grant to the United States
gratuifously the privileges formerly granted by
Treaty to them of fishing within the limits of the
British sovercignty, and of using the shores of
the British {erritories for purposes connected with
the fisherics. .

The United States’ Commissioners, in reply to
the abeve declaration, stated that they were rot
authorized to bring into discussion any of the
righls or liberties of fishery which the United
States had heretofore cnjoyed.  From their
uature, and from the peculiar character of the
Treaty of 1783, by which they were recognized,
they stated no further stipulation had been deemed
necessary by the Goverament of the United
States to entitle them to the full cnjoymcnt of
all of them.

They contended that the whole 'hcat} of 1783
must be considered as onc entire and permanent
compact, not liable, like ordinary Treatics, 1o be
abrogated by a subsequent war hetween the partics
to it; but as an instrument recognizing the rights
and libertics enjoyed by the peoplc of the Umtcd
States as an independent nation, and containing
the terms and conditions on which the two partics
of one Empire had mutually agreed thenceforth
to constitute two distinet and scparate nations.

British Connnissioners ; ,
Ghent, Aungust 10, 1814,



To British Commissiouers, No. 8;
October 18, 1814.

19

They maintained that in consenting by the Treaty
of 1783, that a part of the North American Con-
tinent should remain subject to British juris-
diction, the pcople of the United States had
rescrved to themsclves the liberty, which they
had cver before enjoyed, of fishing upon that
portion of the coasts, and of drying and curing
fish upon the shores; and this reservation, they
maintained; had been agreed to Ly the other
Contracting Party.” They argued that they saw
not why this liberty—mno new grant, but a mere
rccognition of a prior right, always cnjoyed—
should he forfeited by a war, any more than any
other of the rights of their national independence,
or why they should nced a new stipulation for
its enjoyment, more than they nceded a new
Article to delare that the King of Great Britain
treated with them as free, ,s'ovcrcign, and inde-
pendent States. ‘

The British Government, however, contumcd
to mainfain' that although they admitted the
right of the United States to fish on the high-
seas without the maritime ;]uuschchon of the
territorial possessions of Great Britain in North
Amerien, the extent of the maritime jwisdiction
of the two Contracting Parties must be reciprocal,
and they proposed that {he usual "maritime
jurisdiction of one league should be common {o
both the Contracting Partics, until a2 mutual
arrangement was come to on the subjeet. The
British Government refused, however, to agree
to the renewal of the privilege granted in 1783
of allowing the 'Americans to land and drv
their fish on the unscttled shores belonging to
His Britannic Majesty, such privilege lm.ving :
been annulled by the war, and it being the
undoubted right of the British Government to. .
refuse to renew it. .

By the Treaty of 1788,  Great Britain had
obtained the right of navigating the Mississipi.
The Amcucan Commissioners ar; f'ucd that if their
view was adopted of considering the 'l&eaty of -
1783 as differing” from o1d1n'1ry Treatics, in so -

far as it did not confer bLut onlv rccon-nued the . -

advantages cnjoyed under it both . by Great

~ Britain’ and the United States, they did not

conceive any stipulation to be necessary either
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to sccure to the United States the full enjoy-
ment of the fisheries, or to Great Britain the free
navigation of the Mississippi as stipulated in that
Treaty. 1If, on the contrary, this judgment was
incorreet, and {he right of the United States to
the fishervies, and that of Great Britain to the
navigation of the Mississippi, had ceased in con-
scquence of the war, the American Commissioners
stated that they could not eonsent to give to Great
Britain without an equivalent the advantage of
that navigation.

The British Commissioners observed in reply
that the cquivalent’ for the navigation of the
Mississippi was fo be found in the preceding part
of the Article, which not only defined a boundary
1o the dominions of' both nations in that quartcr,
but provided for a considerable accession of
territory to the United States in a north-westerly
direction. The American Commissioners declined
to consider the definition of houndary to be an
advantage, and denied any accession of their
territory to he the vesult of that Article. They,
however, professed their readiness to omit that
Article alfogether. At the close of the diseussion
the American Commissioners proposed an amend-
ment to the VITIth Article, founded upon the
principle of their acceptance of the fisherics as
an cquivalent for yielding the navigation of the
Mississippi.  This offer on the part of the
American Commissioners was considered by those
of Great Britain as affording a proof that they
considered theiv rights of fishery as being purely
of a Conventional character.

In the amended Article the American Com-
missioners proposed that the inhabitants of the
United States should continue to enjoy the
Liberty to take, dry, and cure fish in places within

© the exclusive jurisdietion of Great Dritain as
sceured by the former Treaty of Peace; and that
the navigation of the River Mississippi within
the exclusive jurisdiction of the United States
shonld remain free and open to the subjects of
Great Britain in the mauner secured by the said

, "Trcaty.

The British Commissioners at onee admitted
that the free aceess to and the naﬁgution of the
Mississippi ‘provided in the amended project of
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the VIIIth Article was one fo which Great
Britain was no longer entitled under the Treaty
of 1783, and that it was to be considered as a
stipulation given by the American Government
in return for the favourable anzmﬂ'cnu,nt of their
houndary.

After scveral farther fruitless atiempts to
settle the fishery question to the satisfaction of
both partics, the British Commissioners were
instructed to present a note to the American
Commissioncrs, in which, after referring to the
language which they (the British Commissioners)
had held on the subject of the fisheries from the
very commencement of the negotiations, viz.,
that Great Britain did not intend to grant
gratuitously to the United States the privileges
formerly granted to them by Treaty of fishing
within the limits of British sovercignty, and of
using the shores of the British territories for
purposes connected with the fisheries, they were
to state that as there did not appear any prospect
of agrceing upon an Article wherein that
question might ‘be satisfactorily - r1(1‘]us‘ced they
were authorized to accept the proposition which
the Commissioners of the United States had
made in the Protocol of the 1st December,
wherein they cxpressed their readiness to omit
the VIIIth Article altogether. ! '

The Ameriean’ Commissioners having aceepted
the proposed signature of the Treaty with the
omission of the stipulations regarding the

_ fisherics, a Treaty of Peace was signed at Ghent

on the 24th Deeember, 1814.

It will be observed that the negotiations of -
1814 1csulte(1 in no definite arrangement being
arrived at on the subject of the fisheries, the ,
Americans on’ their part maintaining that the

- stipulations of the Treaty of 1783 were still in |

force, the British, on the contrary, maintaining

- that the Tlcatv of 1783 was termmatcd by the
© war.
In consequence of the st-lpulatlons of ,thc -

Treaty of 1783 not being renewed. in 1814, in.
structions were sent to the Governor of. l\e“-l
foundland regarding the conduct he was to adopt
towards the American fishermen on account of

such omission. - - .
[502] .. : . - G
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In this instruetion, the Governor was informed
that as the Treaty of Peace Iately concluded with
the United States contained no provisions with
respeet to the fisheries, which the subjects of {the
TUnited States had enjoyed under the ITTred Article
of the Treaty of 1783, it was considered necessary
that he should be informed as to the extent to
which those privileges were affeeted by the
omission of any stipulalions in the existing
Treaty, and of the line of conduet which it was
in consequence advisable for him {o adopt.

e could not but he aware, the instructions
stated, that the TITvd Article of the Treaty of -
Peace of 1783 contained two distinet stipulations,
the one recognizing the vights which the United
States had to take fish upon the high scas, and
the other granting to the JUnited States the
privilege of fishing within the Dritish jurvisdie-
tion and of using uuder certain conditions the
shores and territory of Iis Majesty for purposes
conneeted with the fishery; of these the former,
heing considered permanent, could not he altered
or affected by the velative situafion of the two
countries, hut the other, being a privilege derived
from the Treaty of 1783 alone, was, as to its
duration, ‘necossarily limited to the duration of
the Treaty itsclfl '

On the declaration of war, by the American
Goveranment, continued the instruction, and the
‘consequent abrogation of ‘the then existing
Treaties, the United States forfeited, with vespect
to the fisheries. those privileges which were
purcly conventional, and (as they had not heen
renewed by stipulation by the existing Treaty)
the subjeets of the United States could have no
pretence to any right to fish within the British
juisdietion, or to wse the British territory for
purposes conneeted with the fishery.

Such being the view taken of the questtion of
the fisheries, as far asvelated to the United States,
thie Governor was instructed to abstain most care-
fully from the interference with the fishery in
which the subjeets of the United States might e
engaged, cither on the Grand Bank of Newfound-
land, in the Guif of St. Lawrence, or other places
in the sen. At the same time, he was instructed,
excepting under certain speeified circumstances,
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to prevent United States’ citizens from using the
British territory for purposes conneeted with the
fishery, and also to exclude their fishing-vessels:
from the bays, harbours, rivers, crecks, and inlets
of all Her Majesty’s Posscssions.

Orders were also issued to the British naval
officers on the Ilalifax station to resist any en-
croachments on the part of the American fisher-
men on the rights of Great Brilain,

These measures caused the Unifed States’
Government to be anxious {o come fo some
arrangement on 1he subject of the fisheries.
They still maintained, however, that the st ipula-
tions of the Treaty of 1783 had not been. termi-
nated by the war.

On the Sth April, 1816, Lovd Melville addressed
to Viscount Castlercagh anote in which herelated
a conversation which he had held with Sir Richard
Keats, formerly Governor of Newfoundland, in
which the latrer urged that any permission to be
granted to America {o fish on the coast of New- -
foundland and of Labrador and the Gulf of
St. Lawrence would be prejudicial to the interests
of the fishery by Dritish subjeets, and would also
affcct materially the revenue of Newfoundland
by the facility afforded for smuggling into {hat

-1sland If, however, it was consulcmd expedient
to concede to the Americans ihe privilege of .

frequenting and drying their fish on Ir msh ferri-
rory, Sir R. Keats reccommended that it shonld he
confined exclusively to the following portions of
coast, viz.:— .'
¢+ 1. Trom Mont Joli, opposite the cast end of:
Island of Anticosti, in the Gulfof St. Lawrence,
along the coast of Labrador to the Bay and Isles
of Esquimaux, near the western entrance of the
Straifes of Belleisle. If that was not deemed
sufficient by the United States, Sir R. ]\c‘tts
rccommendcd in licu of it— .

. A portion of the southern coast of New- -
foundland from Cape Ray (wherc the French

" fishery cnds) castward to the Ramea Islands, or
. about the.longitude of 57 degrees west of Green-
. wich, Ie objected shonn'ly {o ﬂlc Americans
. being admitted to the fishery on any other- ‘por-

tions of the coust of \cwl'oundl'md or on'the
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castern coast of Labrador from the western en-
trance of the Strits of Belleisle.

On the 16th April, 1816, JMr. Dagot, the
British Minister at Washington, was instrueted
to propose {o negotinfe with the Unifed States,
and fo offer, in the first instanee, Arrangement
No. 1, suggested by Sir R. Keats, or, as an
aliernative, {o offer them the coust as deseribed
in the 2nd proposition.  Should the American
Government urge ohjecetions {o aceept of cither
of these propositions separately, Mr. Bagot was
then authorized, in the last resord, to yield both
of them upon their distinetly agrecing to confine
tliemselves to the unsettled parts of the coasts so
assigned, abandoning all prefensions fo fish or
dry within the maritime limits of any other of the
coasts of Dritish Noxrth Ameriea.

In accordance with these instructions My, Bagot
offered to concede to the United States the fishery
limits proposed by Sir R, Keats. The United
States’ Government rwejected the proposed con-
cession ; My, Monroe, on their par, stating that
the acceptance of either of the {wo propositions
must be attended with the relinquishment of all
otlier claims on the part of the Uniled States,
founded on the fust ranch of the IVth Article
of the Treaiy of 1753, In the first, he observed,
Great Britain offered the use of the {ervitory on
the Labrador coast lving Dhetween Mount Joli
and the Bay of Esquimaux, near the entrance of
the Straits ot Belleisle; and in the second, of
such part of the southern const of the Island of
Newloundland as lies between Cape Ray and the
Ramea Islands. :

. Mr. Monroe stated that hie had made every
inquiry that circumstances had permitted vespeet-
ing both these coasts, and had found {that ncither
would afford to the citizens of the United States
the essential accommodation which was desired,
neither having heen much frequented by them
heretofore, or Jikely {o be in future, and he was

compelled, therefore, to decline both proposi-.

tions. .

Pending the above negotintions, the British
naval officers on the coast of America had, by
{he dexire of Mr, Bagot, suspended the measures
which they had adopted for the protection of the

To Mr. Bagot, No. §;
April 16, 1816.

Mr. Bagnt instructed to negotiate.

Mr. Bagot, No, 2;
Jawuary 7, 1817,
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fisherics. On the refusal of the United States to
accept the terms proposed, Mr. Bagot had in.
formed the British Admiral on the Ifalifax
station, who gave instructions to revive the orders

which had been suspended.  This resulted in the
capture of several American fishing-vessels. In
1818, the President of the United States having
made overtures to the Prince Regent {o open a
negotiation in London for the purpose, as far as
possible, of scttling by amicable explanation all
the points which had been in discussion between
the two Governments, negotiations were com-
menced in London in August, 1818.

The. British Commissioners appointed to nego-
tiate on the occasion were ‘the Right onourable
F. Robinson and. ]Iemv Goulburn, Esq.

In September 1818, the Amecrican Commis-

. sioners presented the project of the Axrtieles to hc

inserted in the proposed Treaty.

With respeet to the fisheries, they observed,
that in consideration of the different opinions
known to be entertained by the Governments of -
the two countries as to the right of the United
States to a participation in the fisheries within
the British jurisdiction, and to the usc for those .
purposes of British territory, they had been
induced to forego a statement of their views of
this right in the Article which they had proposed,’
but in so doing they desired it to he understood
that they in mo degrec abandened the ground
upon which the right to the fishery had been
claimed by the Government of the United States,
and only waived discussion of it upon the prin-
ciple that that right was not to be limited in any
such way as would exclude the United States

" from a fair participation in the advantages of the -

fishery. They added, that while they could not
but regard the propositions' made to the Govern- .

_ment of the United States,by Mr. Bagot as-

altogether inadmissible, inasmuch .as they re-
stricted the American fishery to'a line of coast
so limited as to exclude ‘them from .this fair "
participation, they had nevertheless been ‘anxious, ™ -
in sccuring to themsclves an- adequate extent of-
coast, to guard against the inconveniences which |

they underatood to.constltutc the leading objec-

tion to the unlimited cxercise of their fishing.
[502] L , H



20

With this view, they stated, they had contented
themselves with vequiring a fiwether extent of coast
in those very quarters which Gueat Britain had
pointed oud, beeause it appeared to them that the
very small population established in that quarter,
and the usefulness of the soil for cultivation
rendered it improbable that any conducet of the
American fishermen in that quarier could give
rise to disputes with the inhabitants or to injuries
of the revenue.

They further observed that, as the Treaty of
1753 did not give the United States any right to
dry or cure fish on the shores of Newfoundiand,
and as they were uncertain whether the offer
made by Mr. Bagot was meant to include such a
concession, they deemed it absolutely necessary
in abandoning this privilege, as far as regarded
other parts of 1lis Majestx’s dominions, to stipu-
late distinetly for its enjoyment in Newlound-
land, and also fo requive the continuance of a
similar concession on the Magdalen Islands, as
some situation in the Gull of St Laweence, in
which fish might be cured and dried, was essential
to the carrying on of the fishery on the coast of
Labrador.

They conchuded {heir observations on  the
subjeet of the fishery by adverting to that part of
the proposed Article in which the rvight fo fish
within the limits  presevibed  was  conveyed
permanently to the United Siates, and sfated that
as they conceived themselves to be abandoning a
right fo all these advantages couferred by the
Article of the Treaty of 1783, it appeared 1o the
Government of the United States no less neces-
sary than just that the fishery which ithey were
heneeforth to enjoy should be distinetly admitted
as pernanent, and as nob depending on  the
dwration of the Treaty in which the stipulation
was contained.

At the third mecting of {he Conference held
on the 17th September, 1818, the American
Conumissioners presenfed the following Projet on
the subject IOl'ﬂlle fisheries :—

« Article A. Fisheries.—Whereas  diflerences
have avisen respeeting the liberty claimed by the
United States, for the inhabitants thercof {o take,

State Papers, vol. vii, page 178.
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dry,and curc fish on certain coasts, hays, harbours
and crecks of Ilis Britannic Majesty’s dominions
in America; it is agreed betweon the MHigh
Contracting Parties that the inhabitants of the
said United States shall confinue to enjoy
unmolested for cver the liberty to take fish of
every kind on that part of the southern coast of
Newfoundland which extends from Cape Ray to
the Ramea Islands, on the western and northern
coust of Newfoundland, from the said Cape Ray
to Quirpon Island, on the Magdalen Islands, and
also on the coasts, bays, harbours, and crecks from
Mount. Joli, on ihe southern coast of Labrador,
to and through the Straits of Belleisle, and thence
northwardly, indefinitely, along the coast; and
that the American fishermen shall also have
liberty for ever to dry.and cure fish in any of the,
unsettled bays, harbours, .md crecks of the

southern part of the coast of New foundland herve
above described, of the \[.wdaluu Islands, and of

- Labrador, as here above dt,scmbcd but as soon’

as the same or cither of them’ shall Le settled, it
sh all not be lawful for the said fishermen:to dry
or cure fish at such Scttlement without a previous

agreement for that purpose with the inhabitants, .
proprictors, or possessors of the ground; and the
United States hereby renounce any liberty -

hetetofore enjoyed or (,l.umcd by the. inhabitants .

thereof to take, dry, or cuare fish on or within

{hree marine miles of any of the coasts, hays, -

harbows, and crecks of Ilis Britannic Majesty’s

dominions of ' North America not included within
the above-mentioned limits. Provided, how cver,
that the American fishermen shall be a(hmttul to

enter such bays and harbowrs for' the purpose . -

only of obtaining shelter, wood, water, and Dait;
but under such restrictions as may be necessary -
to prevent their taking, diying, or cwring fish '
therein, or .in any other  manner abusm" the

prwﬂe-rcs hcr(,bv 1c=c1'\'e(l to thun.

At h’mcetin" lu.]d on thc'b‘th Octébm" 1818,""

the British Commissioner presented thc iollo“ ing '

counter Projet :—

L 'Articlc A. Fisheries—It is agreed that the -
inhabitants of thé United States shall have liberty.
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to take fish of every kind on that part of the
southern coast, of Newfoundland which extends
from Cape Ray to the Quirpon Islands, and on
that part of the southern and eastern consts of
Labrador which cextends from Mount Joli to
Huntingdon Tsland ; and it is further agreed that
the fishermen of the United States shall have
liberty to dry and cure fish in any of the
unseftled bays, harbours, and erecks of the said
south and cast coasts of Labrador, so long as the
same shall remained wnsettled; but as soon as
the same, orany part of them, shall e setiled, it
shall not he lawful for the said fishermen to dvy
or curce lish on such part as shall be settled,
without a previous agreement for that purpose
with the inhabitants, proprictors, or possessors of
the ground.

“And it is further agreed that  nothing
confained in this Article shall be construed to
give fo the inhabitants of the United Stafes any
liherfy fo {ake fish within the rivers of Tlis
Britannie Majesty's ferritovies as above deseribed ;
and it ix agreed, on the parf of the United States,
that the fishermen of the United States resorting
to the mouths of such rivers shall not obstrnct
the” navigation thereof nor willully injure nor
‘destroy the fi<h within the same, cither by setiing
nets across the mouths of such rivers, nor by any
.other means whatever.

“ilis Britannic Majesty further agrees that
the vessels of the United States, bond fide engaged
in such fishery, shall have liberty to enter the
bays and harbows of any of Ilis DBritannic
Mujesty’s dominions of Novth Amervica, for the
purpose of shelter, or of repairing  damages
therein, of purchasing wood and obtaining water,
and for no other purpose whatever; but under
such restrictions as may he neeessary {o prevent
their {aking, drving, or cuving fish therein.

1t is hurther well understood that the liherty
of tuking, dryving, and curing fish, granted in the
preceding part of this Article, shall not he con-
strued to extend to any privilege of carrying on
trade with any of Tlis Britannie Majesty’s subjects
residing within the limits hercinbefure assigned
for the wse of the fishermen of the United States,
for any of the purposes aforesaid.
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“And in order the more cffectually to guard
against smuggling, it shall not be lawful for the
vessels of the United States engaged in the said
fishery to have on board any goods, wares, or
merchandize whatever, cxcept such as may “be
nccessary for the prosecution of the fishery, or
the support of the fishermen whilst engaged
therein, or in the prosceution of their voyages to -
and from the said fishing-grounds. And any
vessel of the United States which, shall contra-
vene this regulation may be seized, condemned,
and confiscated, together with her cargo.”

The above Projét did not meet with the
approval of the American Commissioners, par-
ticularly that portion which related to the fishery
in rivers and smuggling, to which they expressed
very considerable ob,]cctmns The British Com-
missioners did not consider these objections of
sufficient importance to require bemn- resisted in
a way that might prevent an arrangement upon
the fisheries taking place. There still, however,

‘remained a point undecided, which mvolvcd con-~

siderations of great moment.
The Amcm.an Commissioners 1eplcscntcd 1t to -
be an indispensable condition on their part that
the Article respecting the fisheries should be not
only permanent in the ordinary sensc of conven-
tional stipulations, which were. limited by no -
precise time, hut permanent in such a way 'as’
not to be abrogated by any future war. It was
for this purposc that, in the Projét which they
had presented to the Conference, the words * for
ever” had been introduced, and a Memorandum
presented by them at the same time, cxplaining
their views on the subject. In this paper they
stated that, as the United States considered the .
libcrt-y of taking fish secured to them by the'
Treaty of 1788 as Leing unimpaired and still ‘in-
full force for the w holc extent of the fisheries in
question, whilst Great Britain considered 'that -

“fiberty as having ‘been’ abrogated hy the war;
" and as by the Article proposed the United States. -

offered ‘to desist from their claim to.a- certam
portion of the s:ml ﬁshcmcs, that oﬂ'cr had" been ,

,made with the. undcrst'mdm" that, the Article. .

then proposed, or any other on the same subJect ;

. which might be agreed to, should be considered .

[00"] o , : I
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as permanent, and like one for fixing houndaries
between the territories of the two parties, not to

be abrogated by the mere fact of a war between

them; or that if vacated by any event whatfever,
the rights of hoth parties should vevive and he in
full force as if such an Article had not heen
agreed to. '

This demand on the part of the Amcrican
Commissioners Ied to a discussion of cousiderable
Iength.  The British Commissioners avgned that
the adoption of their (the Amevican) view of the
subject would involve the British Government in
an admission of the very point upon which the
two Governments had already been at variance,
viz.,, that a war did not ex necessitute rei abrogate
stipulations of that sort, and they maintained
that such a stipulation could not be made hinding
“for ever,” because, in the event of a war, it
would necessarily be competent on the part of
Great Britain {o vefuse {o make peace, unless the
United States would consent to a non-renewal of
the stipulation:  The American Commissioners,
however, stated that theie instruetions were
peremptory on the subject, and observed the
eround upon which they were huilt was his:
that if the arangements were not {o bhe made
permanent fo all infenfs and purposes, and
in spite of the contingencies of a future war, it
would neeessarily be considered as o positive
concession on their part, and the late war would
then be deemed as having deprived them of an
important advantage of which they had not
secured the renewal at the peace. The British
Commissioners finding the American instructions
so peremptory on this point, aceepted it ad
referendwn sooner than break ofl’ negotiations,

With rezard to the British counter-projet, the
American Plenipotentiaries stafed that they were
not authovized by their instructions to assent to
any Article on the sul»jc(:t'of the fisheries which
should not sceure fo the inhabitants of the
United States the liberfy of taking fish of every
kind on the sonfhern coast of Newfloundland,

from Cape Ray to the Ramea Tslands, and on’

the coasts, bays, harbowrs and crecks, from
Mount Joly, on the southern const of Tabrdor,
to and through the Straits ol Belleisle; and

State Papers, vol. vii, page 199.
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thence, northwardly, indefinitely along the coast ;
and also the liberty of drying and curing fish in
any of the unscttled bays, harhours, and crecks
of Labrador, and of the southern coast of New-
foundland, as above ‘described, with the proviso
in favour of private rights of such of the said
bays, barbours, and crecks as might he settled.

The American Commissioners observed that
the liberty of laking fish within rivers was not
asked, and considered that a positive clause to
except them was unnccessary, unless it was
intended to comprehend under that name, waters
which might otherwise be considered as bays or
crecks.  Whatever extent of fishing: ground
might he secured to American fishermen, the
Amecrican Plenipotentiaries stated they were not
prepared to aceept it on a tenure.or on conditions
different from those on which the whole had
herctofore been held. They considered that the
clauses forbidding the spreading of nets, and
making vessels liable to confiseation, in casc any
articles not wanted for carrying on the fishery |
should be found on hoard were of that exeep-
tional description, and would expose the fisher-
men to'endless vexations., '

At a Conference held on the 18th October, a
second counter-projet was presented Dby the
British Commissioners, which was ultimately
adopted, and became Axticle I of the Treaty.

In communicating this Axticle to their Govern-
ment, the British Commissioners stated that they
had been desivous of accompanying the tender
of their counter-projet with a declaration in
answer to the memorandum which had been pre-
sented by the American Plenipoientiarics “on
their making their first proposals at the third
Conference. In this deelaration, they had in-
tended to reserve the grounds which the British
Government had m‘unt‘uned in its previous dis-
cussious with the Govcuuncnt of the TUnited.
States. The .\mcuc:m Plcmpoicnh.u-u,s urged,

_however, in the str:onwcat manner, {he dllﬂ«.ulhes ,
' under which such o procecdmw would place thcm

as they rcpmtcd that their instrctions were -
positive. It being manifest that a perseverance’

" in their intention would have prevented the con-

clusion of any arrangement upon the subjeet of .
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the fishery, and knowing the imporiance which
their Government attached to an amicable ad-
justment of this most delieate subject, the British
Commissioners resolved (affer exhausting all the
arguments in their power against {he views
adopted by the Government of {he United
States) not to Dbring forwand any counter-
declarvation which would have been fatal to the
arrangement. ,

On the 20th October, 1815, a Convention was
signed in London, the Tst Article of which pro-
vided that the inhabifants of the United Siates
should have ¢ for ever,” in common with the
stbjeets of Ilis Brifannic Majesty, the liherty to
take fish of cvery kind on that part of the
southern coast of Newfoundland, which extends
from Cape Ray to the Ramea Islands, on the
western and northern coast of Newfoundland,
from the said Cape Ray to the Quirpon Islands,
on the shores of the Magdalen Tslands, and also

on the coasts, bays, harhours, and creeks, from |

Mount Joly, on the southern coast of Labrador,
toand through the Straits of Belleisle, and thence
northwardly indefinitely along the coast. without
prejudice, however, to any of the exclusive rights
of the TIudson’s Bay Company. It also provided
that the Amcerican fishermen should have liberty,
for cver,” to dry and cure fish in any of the
unscttled bays, harbours, and crecks of the
southern part of the coast of Newfoundland
which had been aleeady deseribed, and of the

coast of Labrador; but it was at the same time -

stipulated fhat so soon as the same or any portion
thercol should be settled upon, it should not he
lawful for the said fishermen to dry or eure fish
on such portion so scttled, without previous
agreement for such purpose with the inhabitants,
proprictors, or possessors of the. ground.

The Unifed States, on their pavt, renouneed for
ever auy liberty which had been' herctofore en-
joved, or which had been claimed by the inhabi-
tants thercof, to take, dry, or cmre fish on or
"within three marine miles of any of the coasts,
bays, crecks, or harbours 'of Ilis ' Britannic
. Majesty’s dominions in America, not included in
the hefore-mentioned limits. It was provided,
however, that the American fishermen should he

Convention sicued i London on the 20th

Octohier, 1818.

Appemdix No. 11
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admitted to enter such bays or harbours for the -
purpose of shelter and of repairing damages, of
purchasing wood, and of obtaining water, and for
no other purpose whatever. These were to enjoy
these privileges under such restrictions as might
he necessary to prevent their taking, drying, or
curing fish therein, or in any other manner what-
ever abusing them.

From the foregoing it will be observed that the
stipulation of the Treaty of 1818, with regard to
the fisherics, is perpetual in its nature, and not
subject to he terminated by war. It will also be

" obscrved that the United States failed to obtain a

rencwal of their rights of drying and curing fish
on the coast of Nova Scotia, and that they further

_ renounced ¢ for ever any liberly heretofore cn-

joyed or claimed by the inhabitants thercof
[United States] to take, dry, or cure fish on or
within three marine miles of any of the coasts,
hays, crecks, or harbowrs of Ilis Britannic.

~ Majesty’s dominions in America not jncluded in

Correspondence between Frauee amd U nited
States on subject of Newfoundland Fisheries.

Appendix No. 1.

the above-mentioned limits.” Particular atten-
tion is called to this portion of the Article of the
Treaty, as it subscquently led to difficultics

regarding the three-mile limits, as connected
with the different bays situated within the Bnt1sh
North American territory. '

The Article also conceded the hberty of ﬁshm"- :
on the western and northern coast of Newfound-
Iand from Cape Ray to the Quirpon Islands.
Attention is also called to this passage, as it
subsequently led to a correspondence hetween the
Governments of France and the United States,
arising out of the refusal of the former to.allow
the fishermen of the United States to fish on that
yortion of the coast of Newfoundland which they
alleged formed a portion of the coast on which
France had “exclusive ” rights. In the corre-
spondence on the subject, the latter maintained |
that the United States had acknowledged such’
exclusive right by the Xth Article of the Treaty
signed in Paris between the two Powers on the
Gth February, 1778, in which the term - exclusive
wht ” was inserted, : ,

.&lthoutﬂx the Treaty was no lonvcr in i'orcc

* still the French Government maintained that ihe

[502] - - | - K’
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principle of “ exclusive right ” had been admitied
by the United States.

The United States, on the contrary, main-
tained that the Treaty of 177S was no longer in
force; that in that Treaty they had acknowledged
such ¢ exclusive ” rights only in so far as they
were conformable 1o the true senseof the Treatics
of Utrecht and Paris; and they concluded by
denying the right of Trance to any jurisdiction
within the limits of British sovercignty on the
coast of Newfoundland.

This correspondence was communicated to the
British Government by Mr. Rush, the American
Minister in London, on the 3rd May, 1824

For the purposc of carrying into effect the

stipulafions of the Treaty of 1818 an Acl of-

Parliament was passed (59 Geo. ITI, eap. 38,1 Lth
June, 1819), “{o cnable ITis Majesly 1o make
regulations with respeet o the faking and curing
of fish on certain parts of the coasts of Newfound-
land, Labrndor, and Lis Majesty’s other posses-
sions in North America, according to a Convention
made hetween 1lis Majesty and the United States
-of America.” ,

Chis Act rendered it lawful for Iis Majesty to
issue, with the advice of 1lis Privy Council, &e.,
such regulations, divections, &e., as might be
deemed proper and necessaey for carrying into
cffect the purposes of the Convention, with vela-
tion {o the taking, drying, and curing of fish by
the inhabitants of the United States, in eommon
with British subjeets. It further enacted that it
was unlawful for any hut Brilish subjeets to take,
dry, or curc any fish of any kind whatever within
three marine miles of any coasts, bays, crecks, or
harbours whatever in any part of 1lis Majesty’s
-dominions in America not included within the
limits specified and deseribed in the Ist Article of
the Convenlion. Yrovision was, however, made
allowing Ameriean vessels to enter into such Days
and harhours for the purchase of wood and of
obfaining water. The penally for infringing the
law, and not conforming to the regulations to be

issucd from time to {ime, was confiscation and.

fine. - On the 19th of June, 1819, an Order in
Council was issued, ordering that United States’

Act 59 Geo. 111, cap. 38.
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subjects should not be molested in the rights of
fishery cnjoyed by them under the Convention of
1818.

The conclusion of this Convention was received
by the Colonists with great dissatisfaction, and
they complained that notwithstanding the peti-
tions {rom Nova Scotia, Newfoundland, and the
merchants of London, interested in the Colonies,
the forcgoing fatal Treaty has been proposecd,
agreed on, and completed with such marked
scereey that none had been apprized of its terms
until it had appeared in the public prints, and the
colonists had heen deprived of theirmost valuable
birthright—the fisheries. '

1818-1854.

In consequence of the very voluminous cha.
racter of the correspondence on the subject of -
the fisheries, hetween {he years 1818 and 1851,
when the last Treaty was concluded with the
United States, it will be necessary to confine this
memorandum to an outline of the events which
occurred during that period, and which. subse-
quently led to thc conclusion of the Cony cation .
of 1854,

As previously stated, the Com ention of 1818
had caused great dissatisfaction to the colonists, .
and several 'mcmorials' had been addressed to the
Prince Regent complaining of its injurious efiect
upon the commerce and interest of the colonies.
Numerous complaints soon also began to be made
of the infraction by the United States’ fishermen

‘of the fishery limits stipulated in the Convention.

In 1838, the colonists of Nova Scotia, m an
address to the Queen, complained {hat. the com-
mereial cagerness which characterized the people

~of the United States of America, aided by the .

spirit of their Government, had for years caused

- them to transgress the bounds defined by Treaty,

and cxereise uﬂhts over the fisherics of the'
colonies not ceded even by: the unfortunate Treaty
of 1818. They stated that the Tnited States’:
ishermen, in violation' of . that - Com'cntxon,' ’
entered the r-ull's, bays, harbours, crecks, narrow .
seas, and waters of the colomcs that they landcl .
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on the shores of Prince Edward and ihe Mag-
dalen Islands, and by force, aided by superior
numbers, drove Breitish fishermen from bhanks
and Mishing  grounds  solely  and  exclusively
British; and by earvving on an unlawlul inter-
course with needy and unprotected  fishermen,
induced them {o violate all the laws of trade,
and infroduced feelings and opinions destructive
1o the principles off a well-intentioned hut se-
cluded and uninformed portion of Her Majesty’s
dominions.

Mhe colonists had maintained, in a previous
memorial, dated in 1837, that in the opinion of
distinguished lawyers, and by the legitimate con-
struetion of the Convention of 1818, ihe eitizens
of the United Stafes had no rieht to fish within
three miles of the headlands of the coasts of Nova
Seotin, and had no liberty fo enter the hays,
harbours, or creeks thereof, exeept For shelter,
and to purchase wood and to obtain water.  Nof-
withstanding the stipulations ol the Convention,
fhe colomisis comphliined that the Ameriemn
fishermen vesorted to their shores with as liftle
concern as tiev quittad their own, and on various
oveasions covreed the inhabitants to submit to
their  encronclments, and had anded on the

Magdalen Islands, and pursued the fishing theres

from as unresfricted as British subjects, alihough
the Convention ceded no such vights. They also
complained of the mode of tishery adopted by the
Anericans, and of the advantages they derived
from the bounties granted 1o them by their
Government. They also arged that the three-
mile Hmit elosed the Gut of Canso agninst them,
T conelusion, the colonists wrged that  sueh
meastres should be adopted by the Imperial
Government as would project the fisheries against
the encronchmeni= of the American lishermen,
The complaints of the colonists having heen
referred to the Queen’s Advoceate for his opinion.,
he stated that the intervention of 1fer Majesty's
Governiment onght 1o he employed for fhe proteca

tion of  British subjeets engaged in the North

Ameriean fisheries against the encvoachments of
Ameriean citizens, so far as the international
rights existing hetween Great Britain and the
United States would admit.

taut of Canes,

Queen's Mdvocide
Ot 01, I8FT.

Appendix No. 1V,
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: Queen's Advocate ;
March 10, 1838,
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" The 1st Article of the Tlcaty of 1818, he
stated, purported to settle and define those rights,
and the question to bhe decided was whether the
complaints of the Assembly of Nova Scotia were
founded upon a correct interpretation of that
Article. In many respeets, he observed, they
appeared to him to be so founded, for by the
Convention the United States renounced not only
the right of fishing within threc marine miles of
the coast, but also of the bays, creeks, or har-
bours of certain parts of the British dominions
in America, and he thercfore thought that the
citizens of thc United States had no right to
calculate, as it was asserted they did, their three
marine miles as being a line curving and corrc-
sponding with the coast.

In a further Report, the Queen’s Advocatc
stated it to be his opinion that the terms of Ithe
Convention did not deprive the citizens - of
America of the right of passing through the
Strait of Canso for the purposc of taking -fish
in common with British subpcts in the Gulf of

. St. Lawrence.

Complaints of American Minister at measures
adopted by the Colenial (Governments.

Mr. Stevenson ;
March 27, 1841.

With regard to the Magdalen Islands, hc was
of opinion that the Butlsh Government had the
right of imposing the same restrictions upon.
Amcrlc'ms centering the harbours of those islands
as were imposed upon them when entering those
of Nova Scotia and Capc Breton. |

In 1St1, in consequence of the attempts made
by the Colonial Government to enforce the rights
of Great Britain with regard to the fisherics,
M. Stevenson, the American Minister in London,
complained of the measures which' had been
adopted, morc particularly as. rclated to the

' exclusion of the United: States’ ﬁshcrmen from

the Bays of Fundy and Chalewr, and from

. passing through the Gut or Strait of Canso.

Law Officers :
- August 30, 1841.
Appendix No, V1.

. The questions raised by the American Minister,
and also by the Colonial Government, were re-
ferred to thie Law Officers of thc Crown Thcy
reported in reply :— - '
1st. That the Treaty of 1783 w. as annulled by

‘the war of 1812, and that the -}.xstmﬂ unhts of

the United Statcs citizens must bc considered
as defined and regulated by the Com cnuon of ,
1818 ' '



38

2ndly. Except within certain defined limits not
included in the question put to the Law Offleers,
they were of opinion that Ly the ferms of the
Convention American citizens were  exeluded
from any right of fishing within three miles of
the const of British Ameriea, and that the pre-
scribed distanee of three miles was to e measured
from the headlands, or extreme points of land
next the sen, of the const, or of the entrance
of the bays, and not from the interior of such
bays or indents of the coast. "They were con-
sequently of opinion that no right existed on 1he
puart of Ameriean cifizens to, enter the hays of
Nova Scotin, there fo take fish, although the
fishing, being within the hay, might he a greater
distance than tlavee miles from the shore of the
bay, as they were of opinion that the ferm
“headland ” was used in the Treaty to express
the part of the land they had before mentioned,
excluding the inferior ol the bays and the indents
of the const.

3rdly. They were of opinion that the Americans
had no right by Treaty or ulh(‘r\vl\o to navizate
the Passage of Canso.

Hhly. They were of opinion that the .\mcr an
fishermen had no right to land or conduct the
fishery from the shores of the Magdalen Islands.
The word ¢ shore,” they observed, did not appear
to have heen used in the Convention in any other
than the general or ordinary sense of the word,
and must he construed with referenee to the
liberty to be exercised upon it, and would there-
fore comprise the land covered with water as far

as could be available for the due enjoyment of

the liberty granted.

Sthly. They were of opinion that American
fishing-vessels had the liberty of entering the
bays and harhowrs of Nova Scotia, for the pur-
pose of repairs and water, unrestricted by any
condition, expressed or implicd.  And,
~ Gthly. 'l'l!L-_\':. were of opinion , that the richts
ceded to the eitizens of the United States, and

those reserved for the exelusive enjoyment of

British subjects, depended altogether on the Con-

-vention of 1S1S, the only existing Trealy ou the
subjeet hetween the two eountries.

. One of the principal complaints made hy' the

Grut of Canso,



39

Exclusion of American fishermen from the United . States’ Government arose out of the

Bay of Fundy.
Mr. Everett ;
August 10, 1543,

Mr, Everent ;
May 23, 1844.

The Buy of Fundy opened to United States’
fishermen,

To Mr, Evirett;
March 10, 1845.
Appendix No. VIL

attempt of the Colonial Government to exclude
Amecrican fishing-vesscls {rom fishing in the Bay
of Fundy, on the ground that it was a violation
of the Convention of 1818.

The American Minister maintained, on the
contrary, that the Bay of Tundy was more pro-
perly an arm of {he sea, and did not in reality
possess the character usually implied by the term
“Dhay,” although it had been claimed by the pro-
vincinl authorities of Nova Scotia as being
included among the ¢ coasls, hays, crecks, and
harbours ” forbidden to American fishermen. An
examination of the map, he stated, was sufficient
o show the doubtful nature of this construction.
1le could not, he said, admit it to be reasonable
to draw a line from the south-westernmost point
of Nova Scotia to the termination of the north-
castern houndary etween the United States and
New Brunswick, and {o consider the arm of the
sea which would thus be cut off, and which conld
not on that line he less than sixty miles wide, as
onc of the bays on the coast f'rom which American
vessels were excluded. By this' interpretation,
he obscrved, the fishermen of the United States
would be shut out from waters distant not two
but thirty nulcs from any p.ut of the colomall
coast. ‘

Notwithstanding the opposition of the colonial
authoritics to the concession of fishery rights to
the American fishermen in the Bay of Fundy, ITer
Majesty’s Government determined to relax in
favour of the United States’ fishermen that right
which Great Britain had hitherto exercised of ex-
cluding those fishermen from the British portion
of the Bay. ‘

The American Minister was (,onscquentl) in-
formed that, although the British Government
still maintained its rights by the Convention of
1818, they were prep: u‘cd to direct their colonial

iuthoutlcs {o allow heneeforward the United"

States’ fishermen to pursue their avocations in-any

‘part of the Bay of TFundy, pxovul(.d they’ dul not .

approach, .except in. the cases speeitied in' the
Treaty of 1818, within three miles of the entrance |
of any hay on the coast of Nova Scotia or \cw'
Brunc\nck
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In return for this concession Ier Majesty's
Government expressed a hope that the Govern-
ment of the United States would coneede a more
Liberal tariff of dulies in favour of British colonial
fishermen, the produce of whose labour was
excluded from United States’ ports by prohibitory
dutics,

Opiuivn of the Earl of Aberdecn in favour

of immediate opening of Fisheries to United

I consequence of further representation on the

part of the Unifed Stales’ Minister, relating to
the treatment of American fishermen arising ont
of the construction of the Convention of 1818, the
Earl of Aberdeen informed the Colonial Office that,
it was his decided opinion that the oversfrained
exercise of an assumed right. on the part of Great
Britain 10 exclude United States’ fishermen from
all those vast inlets of the sea on the British
North Ameriean  consts, somewhat incorrectly
termed hays, ought to be henceforward foregone,
and that Great Britain ought to consider as bays,
in the sense of the Treaty, those inlets only which
measured  from headland to headland at their
entrance the double of the distance of three miles,
within which it was prohibited to the Tnited
States’ fishing vessels to approach the coast for
the purpose of fishing.

The Bay of Chaleur, of Miramichi, and nume-
rous other hays on the coasts of New Brunswick,
- Nova Scotia, Cape Breton, and the other English
dependencies in that quarter, his Lordship consi-
dered would be equally entitled fo he open to
Tnited States’ fishermen as the Bay of Fundy.

Since, therelore, he observed, it could not he

States’ Fishieriuen,

To Colonial Office :
May 8. 15345

Appendix No. &,

denicd that such exereises of power were extrenie

(the scizure of American vessels for fishing within
certain bays), and might justly e offensive to and
resisted by the Lmtcd States; and as much
greater injury was liable fo result to Great Britain
from the ill fecling which such ocenrrences
engendered than could: he sustained, provincially,
by our dependencies from the admission of United
Stafes’ fishing vessels. to within an equitable
distance of their coasts, or of the enteance to hond
fide bays on their coasts, his Lordship submitted
to Lowd Stanley whether the time had not arived
when Great Britain should  voluntarily vecede
from the exercise of a doubtful and dangerous
right, and grant {o the citizens of the United
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States that boon to which they appeared to be
. fairly cntitled. ' '
Colonists uppusul Lo Concessions proposed  The concessions proposed by the Earl of Aber-
by the Earl of Abenleen. _ deen baving been referred to the Colonial Govern-
Tog'(l;ﬁ((n',‘{,‘;"]'gr of Noa Seotia; ments, Memorials were signed by the colonists
strongly condemning them, in consequence of
which the Governor of Nova Scotia was informed

that Her Majesty’s Government abandoned the

intention it had entertained on the subject, and
should adhere to the strict letter of the Treaties,
as existed’ between Great Britain and the United
States, except in so far'as thcy might relate to
the Bay of Fundy, which has been thrown open
to the Americans under certain restrictions. ,

Commencument of Commercial negotintions'  Having thus far referred to the question re-
with the United States. lating more particularly to the fisheries, it will
now- be necessary to recapitulaie the negotiations -

which subscquently led to the conclusion of the

Treaty of 1854,

In 1847, in consequence of a Petition ixd(hcsscd

to the Queen by the Canadian Parliament, Her

Majesty’s Minister at W '\slnnvton proposed to
~ the United States’ Govcrnmcnt to cstablish a

reciprocal Free' Trade between Canada and the -

United States in certain “natural productions;”.
wheat, timber, ‘minerals, c‘lttlc, &c being the .
principal articles. .
‘Mr. Walker, the Umtcd States’ Secretary of. -
: the Treasury, received the proposal favourably, -

and suggested as the best way of effecting the
ohject in view, that a Bill taking oft the duties
on the articles in qucstlon should be submitted

to COD"'ICSS, it bcmg provided that the provisions -
of such Bill should come into force so soon as the
_Canadian Parliament had on thicir side passed a
similar Bill regarding the same articles 1mportcd -
into Canada from the United States.

The Bill'was accordingly introduced into! thc .

' Touse of chzcscntatlch, and. passed w1t,hout,-‘
©  debate. It went up to the Senate, but failed, not‘“: ‘

by opposition, but from delay pr mclpally c'msetl :

by the illness of ‘Mr. Dl.\, the Scnator “ho lmtl;j'
o ., charge of t]u, Bill: y

. Mr. Cnmpton No. 955 | | In 1819 thc Bx]l was | ‘again bloufrht mio the h
 March 5, 1849. - * ' Senate; but on this occasion, from an opposxhon, .
having been goi up against it by the Protectionist

party on the ono hand, and by the Southerners
[502] L . M
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on the other, who were then very bhitler against
the North on the subjeet of slavery, and who
epposed the Reciprocity Bill without examina-
tion, on no other ground {than beeause it was a
“Northern ” measure. The Bill, however, was
not defeated in debate, but got rid of by delay,
as on the previous oceasion.

In consequence of this failure, Her Majesty’s
Charge d'Adluires applied {o Mr. Clayton, the new
Seevetary of State wnder General Taylor’s admi-
nistration, to know whether the question conld
he settled by ‘Treaty negotiations, or whether
they would give it iheir cordial support as a Bill
in the nexi Congross.

To these overtures Mr. Clayton veplied that
the United States” Government did not think it,
on constitutional grounds, a matfer for negotia-
tion, and also declined, upon grounds of com-
mereial poliey, to support the Bill in Congress.
Mr. Clayton, however, added in conversation with
ALr. Crampton, and also informed Mr. Mermitt, of
Canada, that the United Stades’ Government
would not be indisposed to entertain the question
ol a general commereial aveangement on the hasis
of veeiprovity, in which all .the British North
Ameriean Colonies would be included, with the
sine yud non, however, that the reserved richt of
fishing seewred 1o the Colonies should be ineluded
in the cessions on their side; and Mr. Clayton
ulfered to enfer into negotiations with M. Cramp-
ton  on this basis, provided he felt himself
empoweral io do so.

The proposed Dhasis of negotiation was accepted
by Ter Majesiy’s Government, and Siv IT. Bulwer,
‘who had been appointed British  Minister  at
Washington, received instructions, after the
Colonies interested in the fisheries had heen con-
sulted, to connnence negotiations on ]us arrival
in that capital.

With {le exception of Newloundl: md, Sir 1L
Bulwer was informed that Her Majesty’s Govern-
ment, on cerfain conditions, and with certain
reservations, was prepared to make the coneession
o which so much importance scemed to have
Leen attached Ly Mr. Clayton, namely, {0 throw
open to the lishermen of the United States the
fisheries in the waters of the British North

Mr. Crampton, No. 33 ;
March 22, 1349,

Instructions o Siv 1L Lul\&u \nlh ressend Lo
Commereinl Negotintions,

To Sir I11. Bulwer, No. 3¢
November 1, 1349,



43

American Colonics, with permission to those
fishermen to land on the coasts of those Colonies
for the purpose of drying their nets and curing
their fish, provided that in so doing they did not
interfere with the owners of private property or
with the operations of British fishermen. |

These terms were favourably reccived by the
United States’ Government, but in consequence
of the death of the President, General Taylor, the
consideration of them was delayed. It was finally
determined, the new President doubting whether
it was a proper subject for diplomatic negotiation,
to introduce a Bill on the subject into Congress,
which was done in 1850, which however failed in
passing.

Siv 1L Bulwer again pressed the American
Government to rc-open the question, and after
some delay the President, having again declined
Treaty negotiations, brought the question before

: Congress in his Message of December, 1851.
Measures adopted by Imperial and Colonial ' Pending these overtures for negotiations, mea-

Autharitics for enforcing Fishery Rights. sures had been adopted by the British and

Colonial authorities for enforcing the maintenance

of the fishery rights of Great Britain, which were

being constantly infringed by United States’
fishermen. These measures caused great ivritation
on the part of the United States, who fitted out a
squadron to cruize on the fishing grounds.
-detined Rights of Fishery in Bays. . The principal cause of these disputes avose out
' of the ill-defined rights of fishery in hays. With
regard to this question, Mr. Crampton forwarded
Mr. Crampton, No. 115, Conti-  to ITer Majesty’s Government two reports explana-

dential ; Angust 9, 1552, tory of the views adopted by American’ legal
Mr. Crampton, No. 173; s . -
November 1, 1852, authorities, particularly Mr. Chancellor Kent, on

the subject of the exclusive rights of sovercignty

over the large bays of the United States. These

views . were favourable to the exclusive rights
clainied by Great Britain.

Mr. Crampton, No. 156 -On ‘the 26th Scptember, 1852, \Ir Crampton :

December 26, 1852. - commmumtcd to TMer Majesty’s Govcmm(.nt a

68 ”\Icmorandmn of Commer cnl Q,ucstxous between. -
Great Britain and the United- Slatcs,” which he -

had presented to the United States’ Government,

.. as containing those upon. which Grcat. Britain .
. Mr. Crampton, No, 212; desired to come to definite. arrangements.  With '

December 19, 1852. * the cxception of that portion relating ‘to the
“opening to British vessels of the trade between
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the eastern ports and California, the United States’
Government. aceepted the Memorandum as a hasis
for negotiation ; and, at the request of M. Everett,
Mr. Crampton drew up the Project of a Conven-
tion to he submitted to the consideration of the
President. |
As the present Memorandum refers purely tfo
the question of the fisheries, it will be suflicient
to remark, with regard to the other Articles of
the Project of the Convention, that they referred
more particularly to the grant of commercial
reciprocity as an equivalent for the cession by the
Colonies of their  exclusive right ™ of fishing.
By Article 1 of the I'roject it was proposed, in
addition to the liberty seeured to American fisher-
men by the Convention of Oclober 20, 1818, of -
taking, curing, and deying tish on certain coasts
of British North American Colonies therein
defined, that the inhabitants of the United States
should have, in common with the subjects of Iler
Britannic Majesty, the liberty of {aking fish of
every kind on the sea coasts, and in the bays,
harbowrs, and crecks of Canada, New Brunswick,
Nova Scotia, and Prince Edward Island. They
were also to have the right of landing upon the
~ consts of those Colonics for the purpose of drying
their nets and curing their fish, provided, however,
that in so doing {hey did not interfere with the
owners of private property, or with the operations
“of British fishermen. Tt is also to he undersiood
{hat the above-mentioned liherty applied solely to
the sca fishery, and that the fisheries in estuaries
and in the mouths of rivers were to he reserved
exclusively for British fishermen.,

In addition to the places mentioned in the above

Project, the President wrged the insertion of the
Magdalen Islands, and such parts of the western
and northern coasts of the Island of Newfoundland
as United States’ fishermen were then permitted
to fish upon. L '-
. By the 2nd Article of the Project it was pro-
posed that all fish, cither cured or fresh, imported
into the United States from the British North
American Colonies in vessels of any nation or
description, should be admitied free of duty, and
upon ferms in all respeets of equality with fish
imported by citizens of the United States.
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The President p16poscd that the words beinﬂ
the produce of British Colonies” should be mscrtcd

in the Article. '
This provision was to he reciprocal. :
To Mr. Crampton, No. 5; Mr. Crampton, in reply to the despatch commu-
January 15, 1853. " nieating his project, was informed that Her -

Majesty’s Government had no hesitation in autho-
rizing him to sign the Treaty as proposed by him,
but ob]c.ctcd to the alterations suggested by the
President.

The British Government admiticd the ob,]ectxon
.made by the United Statesto opening the trade to
Dritish vessels between the Pacific and Atlantic
ports of the United States; hut urged that the
United States should concede on its part to
British fishermen a veciproeal right of fishing on
ihe coasts and shores of the United States, and -
of the islands thercto belonging, and in the bays,
lxarbours, and crecks of the Umtcd States, with-
out DLeing. 1cstuctcd to amy dxstancc from thc.
shore. .

Great Britain also objected to cede to. (',ltilens,
of the United States the right of landing to dry
nets and cure’ fish on that part of the coast of
Newfoundland on which they had, under the
Convention of 1818, only the Tiberty of taking
fish. On the contrary, it.was found nceessary to’
add to the amended draft of o Treaty-sent to.
Mr. Crampton .an Article, for the purpose of
recording that Newfoundland was c\ccptcd from
its stipulations.

M. Crampton, No. 35 ; | The United States objeeted to the proposed
February 5, 1853. " amendments, and ‘more particularly ‘to ‘the

- exclusion of 1\““101&(11&11(1 from the: plopose(l
. Treaty.’ o
Mr. Crampton, No. 151 ; An. American countcr-prq;cct of a Twaty \\as'_'
- September 5, 1853. - subsequently sent to Mr. ‘Crampton for the consi-

~deration of Ier Majesty’s Governmcnt With. -
" regard {o the fisheries, the c01mte17pro‘)cct ‘made
exceptions to the admission of shell fish in the
. Reciprocity. Article, and ‘an exception was also’ .
. made to granting to British’ fishermen the right
of fishing on the coast of’ l‘londa. The IIIr(l—.;_
Article of the draft proposed to ‘extend” the’ )
mutual rwht of fishing to the coasts of the United,
States aml of British teritories on the Pacific -
coast of North America; “nd thc dmft omlttcd _'
[50"] , L "N '
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any cngagement for the discontinuance of the
bountics accorded fo American fishermen.

The American counter-project not meeting with
the approval of Her Majesty’s Government, more
particularly the Articles relating to the exclusion
of British fishermen from the coast of Florida, and
the proposed opening of the fisheries on the

To Mr. Crampton, No. 19;
February 2, 1854,

coasts of the Pacifie, Mr. Crampton was instrueted

to suspend the negotiations in the hope that time
might improve the chance ol coming to a better
~understanding.

On the 28th April, 1854, Dr. Travers Twiss, hy
the direetion of the Barl of Clarendon, forwarded
to the Forcign Office 1 legal opinion* as to the
true and correet interpretation to he put upon the
cxpression employed in the Tst Article of the
Treaty of 1818, regarding the renunciation on the
part of the United States © of any liberty hereto-
fore enjoyed or claimed by the inhabitants thercof
1o take, dry; ov cure fish on or within three
marine miles of any of the coasts, bays, erecks, or
harbowrs of 1lis Britannie Majesty’s dominions in
America,” not included within certain above-
mentioned limits.

The question upon which Dr. Twiss had {o
report was on the side of Great Britain, that the
United Stales” fishermen were . prohibited from
fishing within three marine miles of . the entrance
of any such bays, creeks, or harbours of 1is
Britannic  Majesty’s dominions in  Amerien;
whilst on the side of the United States it was
contended that the United States’  fishermen
were. permitted by {he Ist Article of the Con-
vention of 1818 to fish in the said hays, crecks,

Upinion of 1r. Travers Twiss regarding
interpretation of Article I of Treaty of 1818,
Dr. Travers Twiss;

Aypril 28, 1854,

or harhowrs, provided they did mot approach -

- within three miles of the shore in pursuit of their
trade.

* Aiter quoting numerous authoritics on interna~
tional law, and also several Judgments of the
American Judge Story regarding the limits of
bays, Dr. Twiss concluded is Report by stating
“that it was his decided opinjon that the Uniteds
© States’ fishermen were not permitted by the
Convention of 181S to fish in the lays, crecks,

* Printed for the use of the Foreign Office, Conlidential, I

No, 332,
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To Lord Llgin, No. 1;

May 4, 1854
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or harbours of Her Britannic Majesty’s domi-
nions, provided that they did not approach within
three marine miles of the shore. ITe maintained
on the contrary, that the Government of Great
Britain was justificd in maintaining that the
United States’ fishermen were, by the Article of
the Treaty, prohibited from fishing within three
marine miles of the entrance of any of the bays,
crecks, or harbours of Iler Britaunic Majesty’s

.dominions in America, with the cxception of

those spécified in the carlicr part of the same
Article. -
In May, 1854, the ]lul of Elgin, who was then
Governor of Canada, bcm" about to return to his
post from England, ITer Majesty’s Government
considered that it would be highly beneficial fo
the public service that he should, on the way to
his scat of government, pay a visit to Washington,
to confer with the Government of the United
States on matters in which the interests of the
British provinces were very materially concerned.
In the event of his ascertaining from communi-,
ations with' the President and Mr. Marey, that
there was a prospeet, by the resumption of
negotiations, of their being brought to-a suecess- -
ful conclusion, the Earl of ‘Elgin reccived fall -
powers under the great Sc'11 to conclude a
Trcaty betw cen ]Icr \I‘\Jcsty and the Ijmtcd '
States. '
Previous, lmwc\'cr to lus visiting W ashmrrton R
Lord Elgin was dirccted to ascertain \\lxdhm the
several Bntlsh _provinces would be willing to
moderate their demands. 1Ic was informed tlnt '
should difficulties more particularly originate in
the pretensious adherence of the provinces to their
demands, 1ler Majesty’s Government might, how-
ever reluctantly, he compelled to look: rather to
Imperial than to Colonial interests alone, and, as
in the case of Newfoundland, would be driven to
consider whether it was right to x'u,uhu, ‘the
former for the latter. , U
.\llu reeapitulating the. difficultics \\hlch llad

(.'meod the failure of previous negotiations, Lord

Ll-'m was informed, that unless these (,onﬂlctmn
pre ctensions and wqunemcnt.s could  be reconciled
the couclusxon of any agreement between thc two

' Lountru.s was out of thc qucstlon, lut the point to
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which Ler Majesty’s Government wishel {o diveet
his Lordship’s attention was the possibility of
reconciling them.

I{ was not, however, considered desivable that
he should appear at Washington in the character
of an Envoy speeially .\ppomted to scttle these
troublesome  questions, as it might suffice o
render the Government of the United States still
more inaceessible than heretoflore to reason, inas-
much as it would conelude, however erroncously,
that the British Government was prepared, while
engaged inan arduons warfare with an European
Power (Russia), fo make sacrifices, for the sake
“of averting a discussion with the Unifed States.

1f, however, his Lordship should find that 1he
Colonial Legislatures were willing: to moderate
Hu.n-l demands, lic was instrucied fo ascerlain
from the United States’ Government whether it
wonld be preparved to act in this vespeet in a
spirit of veciprocity.

In the eveat of the Colonial Legislatures
expressing a willingness, in order to facilitate an
armngement of the Fishery question, which wa
fraught with so mueh danger to the mmntcn.muc
of & good understanding between Great Britain
and the United States, to modify {heir demands,
his Lordship was informed that Her Majesty's
Government would have no objection to give
effect. to such an improved disposition; and it
would he for his Lowlship to ascertain how far
the United States’ Government would be prepared
to net in a corresponding spirit.

If the United States should aceept the proposed
negotiation, Lord Elgin was instructed 1o state
that lie was prepared at ence to couclude an
arrangement on the basis of mufual concessions.

If, on the other hand, the Government of the
United States should ‘be unwilling {o accede to
terms in themselves fair, and such as. it wounld
comport. with the honowr of the British Crown,
his Lordship was {o hold out no c\p(:(,t.ltlon of
the British Government acquiescing in any
, one-sided settlement.

In order to discountenance any unreasonable
pretensions on the part of the Colonial Govern-
ments, his Lordship was granted  discretionary
power to adopt such course as he should think



.]'ower'ul‘ the Crown- tu eonclude Convention
without consent of Cnlonial Legislature.

To Lord Elgin, No. 2;
May 4, 1854, -

19

fit; but he was informed that Xler Majesty’s
Government, except in a very extreme case,
would be unwilling that anything like cven
moral cocrcion should be resorted to for the
purpose of obtaining their assent to the ferms of
the negotiation.
is Lordslup was also direcied to keep qtc'uhlv
in mind, as a prineiple never to be lost sight of in
negotiating with the United States’ Government,
that no concessions could safely be made to that
Government exceept in return for corresponding
concessions on its part; that any concessions on
which it might insist must be purchased by con-
cessions on its side; and that so far from being.
likely to arrive at a permancnt and satisfactory
scttlement by the adoption of a yiclding tone, thic,
result, in all probability, would he the reverse.
Ilis Lordship was, however, informed: that 1Ter
Majesty’s Government did not mean 1o say that
in all cases he should require concessions exactly
cquivalent in value. TFor instance, Great Britain
would be content to forezo the fishery on the
coast of Florida, which the Americans declined to
vield, in return for the withdrawal by the United
States of the pretensions which they had advanced
to the fisheries on the coasts of the British terri-
torics on the north-west side of the Continent.
Her Majesty’s Government expressed itsclf as
being desivous of settling the question of fisheries
and reciprocity of tradc ona pcrm'mcnt footing ;.
but if that should not be possible, they would
not objeet to a temporary arrangement being
cffected, which would obviate the risk of collision .
on .the coasts hetween the national forees of
Great Britain and the United States, or hetween
the respective fishermen, . Nevertheless, even
with a view to-the conclusion of a temporary
arrangement, his Lordship was infouilcd that,
from the transactions of the last two years, the
advantage of acting with firmness, no less than j
with moderation, in thc treatment of the qucstmn :
should not be lost sight of. o .
- 'With regard to the power_of the Crown to."
conclude a Convention with the United Statcs," |
admitting the fishermen of the United States to'
fish mthm three miles of the coast: of Nova'

- Scotia, without the consent of thc Lc«'lshtuxe of

[502] ) 0
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the Provinee, Lord Elgin was informed that the Law Officers :
Law Officers’ opinion was confrary to the view A}:})I(:ll\dg&’ }\s;-’"m
taken by the Licufenanti- Governor of that

Colony, that the Colomial Legislature conld

cither confrol or exclude the action of fhe

Imperial Legislature over the {hree marine miles

adjaeent to the coast.

The Law Oflicers were, however, of opinion
that an Tmperial Act would be necessary to give
cffeet to any such slipulafions with regard 1o
fisheries as those in guestion.

With regard {o the question of the limits of To Lord Elgin, No. 35
fisheries within bays, havbours, &e., Lovd Llgin May 4, 1854,
received for his guidance a copy of Dr, Twiss’ Dr. Travers Twiss;
teport, which has heen previously alluded to in April 25, 1834,
this Memorandum.

In consequence of the special privileges of  Fisheries on Cuast of Newfoundland.
fishing eujoyed by France on the coast of New- To Lord Elgin, No. 5
fowndland, great difieultics were felt vegarding -l-olii'(:',.?'l-:lx:-i;?,'l\‘o. 6;
the admission of that Colony info the proposed | May 19, 1854
Convention with the United States.

The Legislatwre of {he Colomy was desivous of
such admission,. awd the United States’ Govern-
ment - was also  desirous  that it should - be
admitted. In order to obviate any difficultios
to the conclusion of the Treaty, Lovd Elgin was -
empowered to negofiate a separaic Convention To Lord Elgin, No. 73
with regmd to Newloundland, should it be found Moy 19, 1854,
impossible to include it in any general Treaty.

On the Sth June, 1854, a Treaty relative o Siwmature of Treaty on 5th July, 1854,
fisheries, commeree, and  navigation Detween Lord Elgin:

. - o o . . June 12, 1854.
Great Britain and the Unitad Staies was sisned Appendix No. 10.
at Wasliington.

" Lord Elgin, in communicating the salistactory  Diffienlties with regard to Newfonndland.
fermination of the negotiations, stated that the
main obstacle whieh had presenfed itself in
coming to .an understanding with the United
States was the case of Newfoundlaud. In
accordance with his instructions, Lord Elgin
proposed to Mr. Marey, in {he first instanee, as
the proper mode of dealing with the question,

{hat Newfoundland should be altogether omitted
irom the proposed Treaty, and a clause inseried
pledging the British and United States’ Govern-
ments o make it the subject of a separate
areangement.  Mr. Marey, however, expressed
much unwillingness to adopt this course, as, he
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alleged, it might lead to embarrassing discussions
in the Senate. . Still greater objections applicd
to the suggested insertion of a clause in the
Trealy reserving not only “the righis of France
under existing I'reatics,” but also “the rights
which might be conferred on France hy any
future Treaty.”  After much consideration,
Article VI of the Treaty was agreed {o.
By this clause, the provisions of the Treaty
were extended {0 Newlonndland, in “so far as
. they ave applicable to that Colony;” and it was
further agreed that, if' cither the Imperial Par-
liament, the Provincial Parliament, or Congress,
should fail to include Newfoundland in any legis-
Iation which might be nccc«arv for giving cllu.t
to the Treaty, such omission should not prevent
the Treaty from faking cffect as regarded the
other Colonics. The teyms of the Treaty, there-
fore, distinetly implied that, in some respeets, it
was not applicable to Newfoundland ; and they
furthey pointed out a mode by which that .
Colony might be excluded Irom its oﬁcmﬁon.-
Lord' Elgin stated that he had been most
‘desirous to av oid doing anything at Washington
which could. proludlcc the endeavours -of e
Majesty’s Government to eflect an amieable
arrngement with Franee, with reference to the
“rights of that country in the fisheries of New-
foundland ; but at the 'same time he felt that so
favourable an opportumity For setiling imporiant
questions which had been long pending between
Great Britain and the United States might not
agnin present itself, and that he had, therefove,
nol shrunk from assuming « responsibility which o
a faithful discharge of his duty had enlailed upon -
him., L
Advantages obtained hy the Treaty of 1854, - Passing Crom. this special, though embarrasing
‘ case, lus Lordship observed ﬂmt the gener: l.l .
seope of the Trealy might be briefly. deser nbul as .
provulmrr for the adnus~wn duty free into onc of
the greatest, and cerluinly most mpidly-rising -
markets of the wovld, of all.the more important
staple products’ of the British North-American
- Colonies, ameonyg “lndx were ' included. coal, .
timbey, fish, grain, and’ llom' In return for this'
advantage, the people of the United States, -
obiained cert am rights of mhuw and navigation,.
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which they valuel hij.;-hl‘\.', but the enjoyment of
which by them would, it might he contidently
predicted, be atteuded with benefit vather than
loss {o the Colonists, as leading to the more rapid
Aimprovement of resources hitherto but imper-
feetly developed.
“Inorder to avoid disputes, to which the ambi-+
cuity of the word “estuary ” might give rise, it
“had been provided in the drafts of the proposed
Treaty that the estuaries and rivers fo be
excepted from its operation should he enume-
rated.  Lord Elein, however, found on enquiry
+ that this enumeration would eause great” delay.
He agreed, therefore, with e, Marey to substi-
tute the words contained in the two paragraphs
of Articles T aud IT for the terms used in eavlier
drafts, and to add an arbiteation clause, *which -
would, he trusted, furnish the means of amicably
adjusting any diffceences  which  might arise
with respect -to the extent of the reservation in
question. o :
In order to get vid of all difficulty in regard to
interference with the chartered rights of the
Tudson’s Bay Company, and also with respeet to
~ privileges of fishing on the coast of Florida, the
fisheries on. the Pacific coast were altogether
omitted from the Treaty; and the liberty of
fishing conceded to the subjeets of Her Majesty
on the castern coast of the United States was.
hounded by a geographical Ene (36th parallel of
north latitade). A
By the Treaty of 1851 Great Britain ceded to
the United States, in addition to the rights
enjoved under the Convention of 1818, an un-
vestricted right of dishiery as regarded distance
from the shore, with the exeeption of shell-fish,
of the sea coasts and shbrvs, and in the bays,
harbours, and crecks of Canada, New Brunswick,
Nova Scotia, Prince Edward Island, and of the
severnl islands thereunto adjacent.  They also
obtainel permission to land upon the coasts and
shores of those Colonies and the islands thereof,
and also upon the Magdalen Island, for the
purpose of drying their nets and curing  their
fish : provided that in so doing they did not
interfere with the rights of private property, or -
with British fishermen in the peaccable use of
\
{
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any part of the said coast in their occupancy
for the same purpose. This liberty, however,
applied only to the sea fishery; the salmon and
shad fisherics, and all fisherics in rivers and the -
mouths of rivers, were reserved c'{clusn'clv for
British fishermen.
Appointment  of Commissioners to settle  In order to scttle disputes as to the places to
iver Fishery Limits. which the reservation of exclusive right to British
fishcrmen applied, it was ﬁtlpuhtcd that within
six months of an application heing made by
cither of the Contracting Partics, Joint Commis-
sioners should be appointed for the purpose of
scttling . such qm.stions In the cvent of any .
difference of opinion on the part of the Commis-
sions, the Commissioners were to have the power |
" to sclect a third party to act as Umpire or
Axbitrator.

The decision of the Commissioner or Umpire

was to be considered by the ILigh Contracting
Parties as final and absolute. '

The United States, on their side, conceded to
British fishermen an unvestricted right of fishing,
excepting for shell fish, on thc castern sea-coasts
and shores of the United States, north of the |
3Gth parallel of north latitude, and on the shores -
of the several islands . thereunto adjacent, and in
the bays, &e., of the said coasts, with the permis. -
sion to land on the said coasts, and provided they -
did not interfere with private propcrtv or with .
the fishermen of the United States. * This liberty,
was to apply solely to the sea fishery ; the salmon
and shad fisheries, and all fisheries in rivers and
mouths of rivers being reserved exelusively for
fishermen of the United States. ,

The Treaty was to take cffect so soon as the
laws required to carry it into operation should
have been passed by the Imperial Parliament of
Great Britain, and by the Provineial . Parliament
of the Colonies affected by the Treaty on the one
hand, and Dby the Congress of the United States':
on the other. The Treaty was to remain .in force *.
for ten years, and to be then terminable on twelve ..
‘months’ notice being: 1vcn by cxther of the. Con-.-' '
. tracting Parties. .

With regard to Ncwfoundland 1t was pronde(l. .
" that the stipulations of the Treaty should extend -
to that Colony, so fm as they were apphcable to

1502 o P
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that Colony. But if the Tmperial Parlinment,
the Provincial Parliiment of Newfoundland, or
the Congress of the United Stafes, should not
embeace in their laws enacted for carrying the
Treaty into effect, the above Colony, then this
Article (V1) should have no effeet.

As the present Memorandum yelates purely to
the gquestion of the fisheries, no relerence has
been made to the other stipulations of the Treaty
relating to commeree and navigation.

Lord Elgin, in concluding his Report on the
Treaty, stated it to be his opinion, formed from a
long residence in the British Colonivs, that should

< it come into operation, its favourable results on

their prosperity and progress would he found
very far fo exceed what its most sanguine
supporiers had ventured 1o anticipate.

In order fo carry into exceution the Treaty of
1S5+, vavious Acts were passed by the Contracting
Parties, of whiceh the following is a list :—

Great Britain.

Act of Parliament, 18 Vie,, eap. 3 (February 19, Hertslet's Treaties vol. x, page
-y 653.
1850). . ’
Colonies.

Canadn, September 23, 185 4. Ibid., page G48.

Nova Seolia, 18 ,Viet,, cap. 1 (December 13, qyib, page 649.
1854).

New. Brunswick, Noventher 3, 185 b, bid., page G31.

Prince Edward Island, October 7, 185, Tbid., page G52.

. Newfoundland, 18 and 19 Viet,, cap. 2 (July 7, 1uid, page 652.
1835). : |

United States.

Act of Congress, August 3, 1854 (cap. 260).  1bid,, page 647,

Act of Congress, Maveh 2, 1855 (eap. T41). Thid,, page 633.
Proclamation, Marel 16, 1855, 1bid., page 657,

Proclamation, December 13, 1855 (Newfound- yid., page 657.
land).

185 1-18G0,
As the Emel of Elgin iad fortold, on the
conclusion of the Treaty of 1854, it proved a
sowee of great commereinl prosperity to the
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Powers interested. - The Treaty had also put an
end to the sericus misunderstandings which had
frequently ocenrred Detween the two uationss
regarding the extent of the right of fishing on
the coasts of Dritish North America, and for a
period of nearly cleven yemrs during which the
Trealy has existed, the subjects and citizens of
the two countries had carricd on their respeetive
occupations, and enjoyed the privileges which
they had obtained under it, without any question
having arisen to distwrh the good understanding
established between the two Governments,

Termination of Treaty of 1854 " On the 17th March, 18065, Mrl. Adams, the
Mr. Adams ; Anmcrican Minister in London, communicated to
Marehs 17, 1565. 1er Majesty’s Government a Joint Resolution

passed by the Congress of ihe United States for
the termination of the Treaty of the Sth June,
1834, commonly known as the teciprocity Treaty.
In accordance with the stipulations of the Treaty
it was to terminate at the expiration of twelve
months after cither of the Contracling Parties
should 'give notice to the other of- 115 wish .to
{erminate the same.

The Treaty having ccme into opcratxon on the :
16th March, 1855, by the Resolution of ihe Con- -
gress it ceased to e in force on the 17ih March,

1S66.
Negotintious poposed by Her Majesty's  On the reecipt’ of Mr. Adamv’s notc Tler
Covernment. Majesty’s .Government addressed an instruction
To Jir L. ._5:';",";65 to Sir T. Bruce, in which, after recapitulating

the great advantages which had been mutually
(,n,o\'cd Dy the two countries through {he Treaty
of 1854, expressed its willingness to reconsider
the Treaty in conjunction with the Government
of the United States, to negotiate for a renewal
of it, and so Lo modify its terins as {o render it,
if possible, even more benelicial 10 both countries -
than it lind hitherto heen. ’
Before any modifications can e consulucd
however, Tler Majesty’s Government desired to
. be informed ‘whether the notice: given by .
Mr.  Adams in terms so peremplory was infended:
{o put an end to the Trealy, or’whether 1t lcl't .
‘open the door to negotiation. .
 In the Iatter case, Sir F. Bruce was instructed
10 ask Mr. Seward to state in detail the points
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upon which a moditication of the Treaty was
desirved,

Before expressing any opinion on the sugges.
tions which Mr. Sewawd might make, Sir P
Bruce was insfructed to communicate  with the
Governor-General of Canada, as well as to report
to e Majesty's Government,

Subsequently to forwarding the above instrue-
tion, a despateh was received from Mr. Burnley
at Washinston, whieh stated that Mr., Seward
had  vequested him to inform Her Majesty’s
Government that, with a view of still further
inangurating a more friendly poliy, the Govern-
ment of the United States was willing, as the
scason wdvanced, to enter into n('gutm!mns lor
remodelling  the  Reeiprocity Treaty on terms
which might prove, e hoped, advantageous :m(l
beneticial to hoth parties,

In consequence, however, of the assassination
of the President and the illness of Mr. Sewand, it
was impossible to obtain a statement of  the
points in the Treaty which the United States
wished to submit to newotintion,

On the Sth July, Sir F. Bruee was informed
that the Governoss of the Lower Provinees of
Britishe North Ameviea had been instrueted o
place themselves in communieation with him on

Shewgliicet of negotiation for the renewal of the
Treaty.

As the negotiations for the renewal of the
Tre: aty rvefer more  particularly to  commereial
reciproeity, aud as this Memormndum refors to
the fisheries only, it will suflice to state what
passed on that particular subjeet alone.

The Colonial Delecutes, who visited Washing-
ton for the purpose of assistineg Sir ¥, Bruee in

his negotintions, proposed that in consideration of

the continuance of the existing regnlations with
referencee o the fisheries in the British Colonies,
an awswmnee should be wiven by ‘the United
States that-the trade of the Western States wonld
not be diverted from its natural channel by
Negislation; and if the United States were not
then prepared to consider the general opening of
their consting trade, it woulil, appear desivable,
with regard to the interual waters of the

Mr. Burnley -

March 9, 1565

Sir F. Bruce:

June 7. 1843,

To Sir ¥, Bruce :

Julv 8 18635,

Sir F. Bruce:
Febraary 11,
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* Continenf, that no distinction should be made
between the vessels of the two countries.

~ The terms proposed by the Canadian Delegates
were not acecpted by the United States; and the
imposts which it was proposed by the latter to
impose upon Colonial produce was consu]crcd by
the Delegates as in some casecs pwhlbztory, and
as likely to scriously interfere with thc natural ‘
course of trade.

On the 1Gth February, Sir I‘ Bruce addrcsscd
a note- to Mr. Seward, stating the course which
Her Ma Jcsty’s Government were prepared to take
if the Government of the United States were
disposed to negotiate a fresh Treaty.

Sir J. Bruce stated in his note that the British -
Government would he well content to rencw the
Trealy in its existing form; that at the same .
time they were willing to consider the Treaty in -~

~ conjunction with the Government of the Usnited

Stafes, if such a course would be agreeable to
them, and so to modify its terms as to render it,
if possible, more beneficial to both countries than
it had hitherto been. '

Should the latter course he adopted it was. .
suggested by Sir T. Bruee that an' arrangement
of ‘a provisional character might be adopted with
a view to afford time for fresh negotiations, and
he cxpressed his willingness to submit any pro-
posal to that cffect to his Government.

My, Seward, in reply to thesc overtures, dwelt

. on the desire of the Congress to treat the subject

P"roctamation issued by the Canndian Govern-
ment,

Coloniat Office;
. March 6, 1866.

directly, and not to approach it through the
forms of diplomatic agreement; and he ‘at the
same {ime stated that no such harmony of public
sentiment existed in favour of the extension of
the Treaty, as could cnconrage the President in
directing negotiations to be opened. | '
- ;.\vaotmtlons having thus failed, on the 19th of .
February, 1866 the Govcmm of Canada issued

. Proclamation warning - citizens ° of the United

Shtcs ‘that their un-ht, to fish in thc in-shore |
waters of the Umted Statcs would ccasc on the- :

" 17th "\[arch

Instructions sent (o Siv F. Braco regarding
the Termination of Treaty of 1851,
To Sir F. Braee;
. March 17, 1866.

. Sir B Brucc likewise- received instr uctxons
rcﬂm'dmv the course which Ilev] '\['t]cst) s Govern.’
ment had resolved to pursuc in. -consequence of
the tevmination of the Treaty. With: regard to

[502] X . Q
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the privileges of fishing and of landing upon the
shores and consts of Her Majesty’s possessions
for the purposes of drying their nets and curing
their fish, which had heen enjoyed by the citizens
of the United States under the Treaty, iler
Majesty’s Government expressed itself as desivous
of preventing the injury and loss which might he
inflicted upon the citizens of the United States
by the sudden withdrawal of their privileges.
They were, however (now that the Treaty had
comie to an end), hound by the Aet 59 George J11,
ap. 38, as well as by the Aets of the Legislatures
of New Brunswick and Nova Scotia, which had
ohtained Imperial sanetion.

By those Acts, which were only suspended
during the existence of the Treeaty, severe penal-
ties, extending to confiscation of their vessels,
&e., were inflicted upon all persons, not British
subjects, who shonld he found fishing, or to have
heen fishing or preparing to fish, within the
distance of three miles of the coast of  fler
Majesty's possessions in North Amerviea,

It heeame, therefore, the duty, in consequence
of the termination of the Treaty of 1854, Sir
P. Bruee was informed, that ey Majesty's
Government and the Governments of' the respee-
tive provinees should enloree the Taw; and until
those Mets weve modified or vepealed, eitizens of
the United States would be prohibifed from
fishing in British waters, from Lading on British
territory for the purpose of deving their nets and
curing their fish, and would he subjeet to all the
penalties which the violation of the law entailed,

Under these eircumstanees, Lord Monek had
issued a Proclamation informing all persons who
might be coneerned of the state of the law, and
warning  them of the penalties which  they
incurred by its violation, , '

Tler Majesty's Government, expressed itself as
not insensible 1o the great inconvenienee and
losses {0 'which the exchusion of the American
citizetis from privileges xo long enjoyed by them,
and in which capital to a considerable amount
had heen invested, and Iabowr to a Javge amount
had hieen employed, must anavoidably subject a
great mmber of persons,

Her Majosty’s Govermment. feaved that so long



Siv 1 fheuces
Mareh 9, 1866,

Sir V. Broce;

March 14, 158G3.
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an cnjoyment of those privileges might induce
those who had been engaged in fishing ventures
on the coasts on the British possessions to defy

the law and carry on their operations, thus

exposing their property to scizurc and confisca-
tion. A feeling of irritation would thus he

“cengendered  in the north-castern  States of

America against the Dritish Government and

nation, which 1ler Majesty’s Government would |

greatly regret, and which. might lead to serious
misunderstandings between the two Govern-
ments.

Iler Majesty’s Government expressed its satis-

faction at feeling that they had done their utmost
{o prevent these consequences. They had declared
their readiness, and they were still prepared to
come {0 any arrangement with the United States,
cither by a continuation or a rencwal of. the
Reciprocity Treaty, or hy entering inte mew
engagements by which the pl‘l\llc"‘bb “hitherto
enjoyed by American citizens lm-rht he shll
sceured to them. :

The Govermment of Washington had declined
to accede to these proposals, and 1ler Majesty's
Government could not, therefore, it stated, aceept
any responsibility for-the results. ’

On the 9th March, Sir ¥. Bruce ri'-pm' ted ﬂnt
a Bill had heen introduced into Congr«r» by

Mr. Morrill, the Chairman of the Ways and +
Mecans Commitice, which aimed at’ imposing an
exceplional scale of duties on provincial pro--

ductions, with provisves making the . dwation of

this scale contingent on the continuance of the,
privileges accorded by the Reciprocity Treaty to
the inhabitants of the United States, and empow-
ering the Tresident, it enjoyment of these was .
withdrawn, to put an end to the speciat dutis i ln,

whole or in part.

This Bill met with great opposition, and was' ‘

subsequently thrown out, principally through the

von-uh,rul its ro)u,tum as .ulmnl.wcom Lo Bnhsh
interests. ' o

Phe following Lmperial-and Culm\i.\l Acts, &L., o
came into force by fhe fermination of the 'l'rmty ;

of 1804 1= |

Cinfluence of the Profectionists.  Sir 1. Bruce -
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Linperial.
Act 59 Geo. LIT, cap. 3%, 1819. Hertslet’s Treaties, vol. iv,
. . page 489,
Colonial.

Newfoundland.

Order in Comncil, 19{h June, 1819. Ibid,, vol. x, page 633,

DPrinece Edward Islund.

Colonial Act, 6 Vict., cap. 14, April 15, 1843.  Ibid., page 636.
Order in Council, September 3, 1S+
September 3, 18414

” 22

Nova Scolia.

Colonial Act, 1+ and 15 Viet., cap. 94, 1851
14 and 15 Viet,, cap. 170, 1851,

9 2

New Brunswick.

Colonial Act, 14 Vict., cap. 31, April 30, 1851.
15 Viet., eap. 53, April 7, 1852,
’ » 16 Vict, cap. 39, May 3, 1853,
» » 16 Yiet,, cap.  , May 3, 1853,

’” 1

The regulations or laws relating to the fisheries
in force in the British eolonies were colleeted and
printed hy the Colonial Office in 1853,

(Signed) A, S. GREEN.

Fareign Qffice,
July , 18GG.

[Arresvix,
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APPENDIX.

No. 1.

Article X of Treaty of Commerce between France and the United States,
February 6, 1778.*

TILE Tnited States, their cilizens and inhabitants, shall never disturh {he subjeets
of the Most Christian King in the cnjoyment and excreise of {he right of fishing on
the banks of New foundland nor in the indefinite and exclusive wht which ])clon"s
to them on that part of the coast of {hat Island which is- dcuwncd hy the Treaty of
Utreeht, nor in the rights relative {o all and each of the isles which” belong to TLis
Most Christian ’\L\](-qtv the whole conformable {o the true sense of the Preatics of
Utrecht and Paris. ,

No. 2,

drticle 11T of Treaty of Peace between' Great Brilain and the Uniled States, signed at Paris,
September 3, 1783. ‘

IT is agreed that the people of the United St'\tos shall continuc to enjoy unmo-
ested to take fish of every kind on the Grand Bank, and on all the other banks of
Newloundland ; also in {he Gull of St. Lawrence, and at all other places in the sea,
where the inhabitants of both countries used at any time heretofore {o fish ; and also
that the inhabitants of the United States shall have liberty to take fish of every kind
on such part, of the coast of Newfoundland as British fishermen shall use (but not to
dry or cwre the-same on that island); and also on the coasts, bays, and crecks of all
other of lis Britannic Majesiy®s dominions in America; and that {he American fisher-
men shall have liberty to dryand cure fish in any of the unsettled bays, harbours, amd
erecks of Nova Seotia, 3[.\'«1.1](-11 Tslands, and Labrador, so Iong as the same slnll
remain unsettled ; but so soon as the same or cither of them shall be settied, it shall
not be Jawful for the said fishermen fo dry or cure fish at such Scttlement, without a
plrewous m]nccmcnt for that purpose with the mh'ﬂntants proprictors, or possessors of
the grount -

No. 3.

Article 1 of Convention between Great Bnlam and the United States, szgncd al London, _
October 20, 1818.

WIHEREAS dlﬂm'om.cq have arisen respecling the liberty claimed by the United
. States for the inhabitants thercof to take, dry, .\ml care fish on certain coasts, bays,
harbours, and_crecks of flis Britannic \l.l]tﬂ) s dominions in America, it is d"’l'cul '
between the ITigh Contracting Parties that the inhabitants of the said United States:
shall have, for eve er, in common with the subjects of His Britannic Majesty, the
liherty o take fish of ev cry kind on_that part of the southem coast of Newfoundland
which extends from Cape Ray to the lamea Islands, on the western ‘and northern
coast of Newfoundland, from the said Cape Ray to the erpou Islands, on the shores
of the \hwhh.n J.shmdx, and also on the consts, b.\) s, harhours, and cerecks from \[ount

# Annulled by Act of Congress of the 7th July, 1798. .
[50’-’] | R
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Joly, ont {the southern eoast of Tabrdor, to and through the Strits of Belleisle, and
thence northwardly indefinitely along the const, withoul prejudice, however, to any of
the exelusive vights of the Thudson Bay Company; and that the Ameriean fishermen
shall also have Tiherty for ever {o dry and cure fish in any of {he unseftled bays,
havhowrs, and evecks of the southern part of the const of Newfoundiand hereabove
deseribed, and of the coast of Labrador; but so soon as the same, or any portion
thereofl, shiall he settled, it shall not he lawful for the said fishermen {o drey or enre fish
al sueh portion so seftled, withomt previous agreement for such purpose, with the
inhabitantx, proprictors, or possessors of the ground.  And the United States herehy
renounee Tor ever any liberty heretofore enjoyed or claimed by the inhabitants thereof
fo {ake, dry, or cure fish, on or within {lnve marine miles of any of the coasts, hays,
erecks, or lavbours of Iis Britamnie Majesty's dominions in America, not included
within the above-mentioned limits ¢ Provided, however, that the SAmeviean fislicrmen
shall be admitted to enfer such bays or harbours for the puwrpose of shelter, and of
repairing damages therein, of purehasing wood, and of obtaining water, and for no
other purpose whatever.  But they shall he under sueh vestrietions as may he necessary
to prevent their taking, drying, or enrving fish therein, or in any other manner whatever
abusing the privileges hereby reserved {o them,

No. L.
The Queen's Adcocute to Viscount Pulmerston,

My Lowld, , . Doctors’ Commons, Qctalier 31, 1837.

I AM honoured with your Lovdship's commands significd in Mr. Fox Strangway’s
letter of the T9th of, September, transmitfing the accompanying letter from the Colo-
nial Department, containing copies o' a despateh from the Licutenaut-Governor of
Nova Seofia, together with copies of the Resolution and Report of the ouse of
Assembly of that Colony rvelutive to the fisheries in the Gulf of St Lawrenee and on
the const of Newfoundland, and vequesting that T would fake these papers into consi-
deration, and rveport o your Lowdship my opinion thereupon, .

In obedience 1o your Lordship's commands, I have taken into consideration the
letter from the Colonial Department, together with the copies of the despateh from the
Licutenant-Governor ol Nova Scotia, aud of the Resolution and Iieport of the Ilouse
of Assembly of that Colony, and lave the honour to report that I am of opinion that
the intervention of Her Majesiy's Government ought to be employad for the proteetion
of the Dritish subjects engaged in the North American fsheries against (he encronch-
ments of American citizens, so far as the internutional rights of this kingdom and of
the United States of Ameriea will perniit. .

The Ist Article of the Convention hetween Geead Britain and the United States,
signed at London on the 20th of October, 1818, purpose to settle and define those
rights; the question, therefore, is whether the complaints of the Assembly of Nova
Sceotin are founded upon a correet interpretation of that Arlicle.  In many respeets
they appear to me {o be o founded. By the Convention the United States renounced
not only the right of fishing within three marine miles of the coust, but also of the
hays, crecks, or harbours of cevtnin parts of the British dominions in Ameriea, and 1.
therefore think that the citizens of America have no right to ealeulate, as it is asserted
they do, their three marine miles as heing heyond a line curving or eorresponding with
the const, o ' '

It is stated in the Report of the Honse of Assombly that the fishermen of the
United States have in many instanees set, theiv own nets within the harhours of the
Provinee o' Nova Scotin, and that they have on various oveasions hy furce ‘coerced {he
inhabitants to subanit to their encroachmeént,  This is clearly a-violation of the Conven-
tion, It is al<o stated that they approach within the preseribed Timits, and by the use
of hait tole the fish info deep witer, and then take them by jigs.  This likewise appears
fome to be contrary (o the provisions of the Treaty.  Talso think that they cannot
claim the privilege of coming within the bays or harbours, cither to buy bail from the
inhabitants, or to take it for themselves, By the terms of the Trealy they may enfer
fur the purpose of shelter and repaiving damages therein, of purchasing wood and of
obtaining water, ut for no uther purpose whatever,

Another complaing is that the citizons of the Unifed States Tand on the Magdalen
Islanuls i prsue the fishery therefrom.  The stipulation of the Convenfion in this
espeet iy as Tollows i—* Tt is agreed hetween the Iligh Contracting Partivs that the
r
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inhabitants of the United States shall have, for ever, in connimon with the subjeets of
Iis Britaunic Majesty the liberty to take fish of ev ery kind on that partof the southern
coast of Newfoundland which extends from Cape Ray to the Ramea Islands on the
western and northern coast of Newfoundland, from the said Cape Ray {o the Quirpon
TIslands, on the shoves of the Magdalen I\L\nd:, and also on the consts, hays, harbours,
and creceks, from Mount Joly on The southern coast of Labrador to and through the,
Straits of l:(,llmslc, and thence norfhward indefinifely along the coast.” ‘e Con-
tracting Partics may have infended some material distinetion when they used the
word  Shores ” as applicable 1o the Magdalen Islands, and the word < coast” with
reference to the other parts of the ferritories mentioned, and possibly may have meant
to confer upon or reserve {o American citizens, in common with British subjeets, a
right to land upon the shoves of the Magdalen Tslands for the purpose of {uking lish,
'lhhouwh 1 am inclined to think othcrmsc, inasmuch as I conccive' that the word
“ shore ” has not, cither in Jaw or in common parlance, a larger signitication than the
word “coast.” A refevence, owever, o any documents showi ing s what passed upon
the subject when the Convention was negotinting may pull.\ps afford the 1cqm~m,
information.

Tpon ancther point the complaint of the ITouse of Assembly does not appear to
me to be well-founded. T cannot coneur in the opinion L\pxcsscd in the Report, that
the tishing vessels of the United States may not enter the bay s, harbours, and erecks
of Nova Scotia for the purchase of wood or to obtain water, except on proof of having
left their own ports sufliciently supplied for the voyage. Such proof’ may, -perhaps, he
very properly reqguired from vessels enfering an interdicted port on the 1)10‘1 of ncees-
sity ; but I iind no such proof requived by the Convention. It provides expressly that
the Ameriean fishermen shall he permitted to enter such hays or harbours for the,
purpose of shelter and repaiving damages thevein, of puu,h.lsm'r wood, and of obtaining
water; but that they shiadl be under such restrictions as may be necessary {o prev ent
their t.‘ﬂung drying, or curing fish therein, or in any other manner whafever abusing
the privileges thcruln reserved to them.  Under this stipulation, T think the privilege
of cntcruw the harbours for the purposes mentioned canmot be denied 16 thic hshmg

vessels of Amerien, although proper rexfrictions may he imposed upon them, when
they do enter, {o prevent an abuse of the privilese.

I have further {he lionour to observe {hat the Statute 59 Geo. TI1, cap. 38, enables
the Crown {0 make: regulations for the government of the North Amcrw i hahLllL‘s,
according {o the Conwntum, and 1o prc-nut the abuse of the privileges thereby con-
ceded {o the fishermen of the United States.

Tu conclusion, I take leave 1o submit to the judgment of your LouMup whether
it may not be advisable fo {ransmit the Report and Resolution of the Louse of

. Assembly o the Board of Trade for their consideration, and for any observations which

they may have to offer thereon.
1 have, &e.
(Signed) J. DODSO\

No. 5.
The Queen's -Advocate to Mr, Denis Le Marchant.

Sir, ' Doctors’ Commons, March 10, 1838.

T AM favoured with your letter of the 20th of January, stating that the Lowds
of the Commitice of l’rn\' Council for Trade direct you to inform me that they have
received from Lord Palmerslon my Report of the 31si of October, 1837, on the
questions that have arisen out of the interforence of the citizéns of the United States
with the fisheries in the Gulf of St. Lawrenee, the same having heen {mnsnuth‘d with

tlic accompunying papers to thc Board of Trade by his Loulalnp pursuant {o my

. 1(.conmu.mlatmn.

“And you are pleased {o state. thal, their Lor(lslups fecling ﬂu, unpor ance wlmh is

“attached to the maiter in Nova Scotia, have aitentively umsulu'cd the above-mentioned

papurs, as.well as'consulted other sources of mlorm.ttxon, and. the result has heen to
raise doubts in the minds of their’ Lordships on the following points, {o which my

 attention has not yet heen drawn with the preciseness .that the ll"ht in which tlnc) are

regarded by the Colony appears to their Lordships to require.
1st. Concurring, as their Lordships do,.in the opinion L\presscd in my .l{epm-
that the Americaus ¢ caunot, under the 'J.‘watv come heyond n hm. of three miles from



64

the const, such const line rimming a direet course from headland to headland, theiv
Lovdships ane still apprebiensive that the question rised by the reference of the Iouse
of Assembly in Nova Seotin to this part of the Treaty vemains in some degree
unanswernd, The Gut of Canso, throngh whiel the Amevieans elaim, and at present
excreise, the vight of sailing in their route to the Gull' of $t. Lawrener, is not. more
than a mile in breadth, and the exelusion of {he Amevieans from it is represented {o
the Board as most essentind to the interest, of Colonial fisheries, and hoth shores
being in the possession of Greal Dritain, it has been contended by some of the
authoritics in the Colony that it must {ast] be vegavded as the high sea; and,
therefore, coming under the above-mentioned else of the Treaty, or else as the
maritinie way of the Provinee, and as such, by the principles of international law,
under the exelusive jurisdiction of Great Britain, the Amerieans having sufliciont
aceess left fo the shores of the Colony by going round Cape Breton to satisfy the
general words of the Trealy.  "That their Lovdships thevefore diveet you tu submit the
peint 1oy consideration, aud to veport my opinion whether Great Beitain has the
power to elose the Gut or Strait in question to the Awericans,

The seeond point to which their Lordships diveet you {o dmw my attention relafes
1o the Mawdalen slands,  Phat it appears from the information which their Lordships
have ohttined on the subjeet, to be extremely doubtful whether the Commitiee of the
Ttouse of Assemhly of Nova Seofin intended to foumd any distinetion upon the use of
the two ferms of “Feoast” aned < shores™ in the Aretiele of the Preaty <o far as these
Tslds were concerned, it Dot undorstond B the Colony thiat no viaht of Tnvling on
the <hopes of (hese Telands hud been elaimed by the Anerieanse although the practice
Tawd prevailad (o same estent sieepditionsty o that e uatare and limid o the vestriction
to whieh the Amerieans subjeet themselves on enfering the bavbours of these istands
are vepresented to their Lordships to constitute the chief” ohjeet of interest with the
Colony on this head, and yowave thevetore diveeted {0 request. that T woudd reporvt to
the Board my opinion whether, under the somul construetion of the Treaty, the
Amerienns have the right of entering the bharbours of those islands upoun other
corditions than are Imposed npon thenm when entering those of Nova Scotin and Cape
Jreton,

(n obedienee to the diveeiions above confained, 1 have the honour {o yveport, that,
chavisg eavelutly perised and eonsiidered the doeiments, and also the Convention

Betwern Chrent Hreitain amd the United States of the 208h Octohey, 1818, with reforence
to the puints {o which my attention has pew been diveeted, T an of opinion ' that. the
termns of the Copvention do not deprive the eitizens of Ameriea of the right of passing
throush the Steait of Canco for the puepese of Gaking fish in common with British
sibjects in the Gulf of St Lawrenee, '

Toom the other point L think that the British Government have the vight of
imposing the sune e victions npon Amerietns enterine the harbones of the Magdalen
dands as ave impesed npan them when entering those of Nova Seotin and Cape
Deeton, '

1 have, &e.
(Signed) 4. DODSON.

No. 6.
. The L Officers of the Crown lo Viscount Pelmerstoa,

My Lord, ' ' Dactars’ Commans, August 30, 1841,

WE ave homoured with your Lowdships commands signified in Mr. Backhouse’s
letter of the 206th of May, 1810, stating thate be was diveetid {o transmit {o us the
aceompnying letter from the Colonind Offier, inelosing the copy of a despateh " from
the Livutenmit-Gavernor of Nova Seotia, inclosing an Address to Hler Majesty from
the Houxe of Nssembly of that provinee, complaining of the coutinued encroachments
of Anepiean (ishermen on the fishing ground of Nova Seotiacinud the adjoining Colonies,
and praving that Her Majesty would establish, by o order in Couneil, general
regridations for the praofection of the fisheries according (0 the Code mexed o the
Adldress.

Me. Backhaonse is pleased tooveguest that we wonld take these papers into eonsi-
deration, ad veport to your Lordship oue opinion whether there is anything in the
proposed veguldations which woidd be wonsistent with the stipulations of' the Conven-
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tion of the 28th of Octoher, 181§, between Great Britain and the Unifed States of
America.

We are also honoured with: ALr. Backhouse’s letter of the 19th Apvil, stating that
he was directed to transmit o us a further letter from the Colonial Office, d.liul the
1Gth instant, inclosing the copy of a despateh from the Licutenant-Governor of Nova
Scotia, covering a copy of an Address from the Legislative Conncil of that Provinee,
objecting to one ¢ of the above-mentioned regulations proposud by the Youse of Assemhly
in the session of 1810; aud to request that we would {ake these’ papers into considera-
tion, in addition to tho:o referved fo in his lettor of the 26th May last, and that we
would report to your Tordship at our carly convenience our opinion ‘thereupon.

We are also honoured with M. Backliouse’s letter of the $th June, sfating that he
was directed to transmit to us the accompanying copy of a letfer from the "Colonial
Oflice, together with a copy of a despateh from the Liculenant-Governor of Nova

' Seotia, mclnsuw a copy of a Report of the Tlouse of Assembly on the subject of the
fisherics of that Provinee ; and also inclosing a ase for opinion as to what rights have
been eeded o the eitizens ol the United hmle ol America, and as to what rights have
been exclusively reserved to 1er Majesty’s subjects 5 ‘and to request tlmt we would
take these papers into consideration, and report {0 your Lordship our opinion upon the
soveral questions stated in the ense above-mentioned.

We e also honoured with Mr. Backhouse’s letter of the Hth ultimo, stating that
he was diveeted to trausmit o us a correspondence, as marked in the margin,* which
has passed hetween the Foreign Office and My, Stevenson, the American Alinister at
this Conrt, and the Colonial ])opfu-tnwnt on the subject of a remonstrance addressed -
hy Mr. Stevenson’ against the proceedings of the authorities of Nova Scotin towards
Awncriean fishing: vessels eneros iching on the fisheries of that coast; and 1o request that
we would fake these papers into omm(lcl ation, and report to your Lm'(lship our opinion
therenpon.

In obedience to your Lorvdship’s commands we have taken these p'tpcr\ into
covsideration, and have the honour to report—

1s! Query.—That. we are of opinion that the Treaty of 1783 was annulled by the
war of 1812, and we are also of opinion that the rights of fishery.of the cifizens of the
United Stafes must now he considered as defined and regulated by the Convention of
1518 ; and, with respeet fo the general question, * Tt so, what right # we can only
refer 1o the tems of - the Com‘cntmn, as expltined and clucidated h) the obser 'ahom
which will oceur in answering the other specific querics. :

Wl and 3rd Querics. =L \cht within certain defined limits to which the query put ,
to us does not apply, we are of opinion that, by the terns of the Convention, American
citizons are excluded from any right of lhluwr within threc miles of the coast of
British Amerviea, and that the Pl‘('s('l'l])(.‘d dlst.nwc, of three miles is to be measured
from the headlands, or extreme points of lod next the sea of the coast, or of the
entrance of the lm s, andd not. trom the interior of such hays or indents of the coast,
and, consequently, that no vight exists on the part of American citizens to enter the
h.\)s of Nova Seotin, there to take fish, although the fishing being within the bay,
may be at a greater distance than three miles from the shore of the bay, as we are of
opinion that fhe term ¢ hendland ™ is used in the Treaty {o express the part of the
land we have hefore mentioned, exeluding the interior of the bays and the indents of”
the const.

4th Query—~By the Convention of 1818 it is agreed that Ameriean citizens should
have the hlwrt\ of fishing in the Gulf of St. L.mrmu,c (and within certain defined
limits), in common with Thitish sibjects, and such Convention does not contain any
words negativing the right to navigate the Tassage or Gut of Cunso, and- therefore it
may e concuded that such right of navigation is not taken away by that. Convention;.
but we have now. attentively considéred the course of navigation to the Gulf of Cape
Broton, and likewise the nature and situation of the pa.s\af-c of Canso, and, of the
British.dominions on either side, and weare of opinion. that, inde pendently of Treaty’
‘no foreign country has, the urvht to use or navigate the. Py assage of Canso and
at(emhu" o the terms of the Convention. relnting o the liborty of fishery to he enjoyed
by the American citizens, we are also of opinion “that that, Con\'ouhon did not, either
expressly or by necessary implieation, coneede any such right of using or. navigating
the pussage in quc\tmu. We are also of opinion that easling hait {o ure fish in the .
track of any American vessels navigating the passage would (:onautmo i fishing \ntlun
the negative terms of the Conve ention. .

% Mr, Stepheason, March 27 ; to Mr. Steveuson, April 2 and April 283 to Colonial Office, April 2; Colonial
Office, Apeil 12 aml June 18, 1841, . Co '
© 02] : . : ‘ S
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5th Query.-—With reference to the claim of a right to land on the Magdalen
Islands, and to fish from the shores thereof, it must be obsen ed that by the Com en-
tion the liberty of drying and curing fish (purposes which could only be accomplished
by landing) in any of the unsettled bays, &c., of the southern part of Newfoundland

and of the coast of Labrador, specLﬁcall) provided for, but such liberty is distinetly -

negatived in any settled bays, &e.; but it must, therefore, be inferred that if the liberty of
l:mding on the shores of the Ma-gdalen Tslands had been intended to be conceded, such
an important concession would have heen the subject of express stipulation, and ‘would
necessarily have been accompanied with a description of the inland extent of the shore
over which such liberty was to be exercised, and whether in settled or unsettled parts;
but neither of these important particulars are provided for even by implication, and
these, among other considerations, lead us to the conclusion that American citizens
have no right to land or conduct the fishery from the shores of the Magdalen Islands.
The word “ shore > docs not appear to have been used in the Convention in any other
than the general or ordinary sensc of the word, and must be constructed with
reference to the liberty to be exercised upon it, and would therefore. comprisé the land-

covered with water as far as could be av aﬂable for the duc enjoyment of the liberty

granted.
- Gth- Query.—By the Convention the liber ty of ‘entering-the bays and harbours of

l\oxa: Scotia for the purpose of purchasing wood and obtammo' water is concéded in -

general terms, unrestricted by any condition, expressed or 1mp11ed limiting the enjoy-
‘ment to vessels duly prov ided with those articles at the commencement of “the voyage,
and we are of opinion that no such condition can be attached to the enJoyment of the
libert
/};h Query.—The rights of fishery ceded to the citizens of the United States, and
those reserved for the exclusive en30vment of British subjects, depend altogether upon
the' Convention of 1818, the only existing Treaty on this subject hetween the two
~countries ; and the material points arising . thereon have been specifically answered in
our 1ephes to the preceding queries.
: We have, &ec.

(Signed) J. DODSON.
‘ ‘ THOS. WILDE.

No. 7.
The Earl of Aberdeen to Mr. Ecerett.

Sir, Foreign Office, March 10, 1845.

, THE Undersigned duly referred to the Colonial Department the note which
Mr. Everett, &c., did him the honour to address to him on the 25th of May last,
respecting the case of the ** Washington ” fishing-vessel, and on the general question
of the right of United States’ fishermen to pursuc their calling in the Bay of Fundy,
and having shortly since received the answer of that Dcpaltmcnt the Undersigned is
nOW enablbd to-make a reply to Mr. Everett’s communication, which he trusts will be
found satisfactory.

In acquitting himself of this duty, the Undersigned will not think it necessary to
enter into a lengthened argument in reply to the observations which have at different
times been submitted to Her ) Majesty’s Government by Mr. Stevenson and Mr. Everett,
on the subject of the right of fishing in the Bay of Fundy, as claimed in behalf of the
United States’ citizens. The,Undersigned.will confine himself to statifiy that, aftes
the most deliberate reconsideration of the subject, and with every desirc to do full
justice to the United States, and to view.the claims put forward on-behalf of United
States’ citizens in the most favourable light, ller Majesty’s Government are never-
theless still constrained to deny the right of the United States’ citizens, under the
Treaty of 1818, to fish in that part of the Bay of Fundy which, from its geographical
position, may p1 operly be considered as included within the British Possessions.

Her Majesty’s Government must still maintain, and in this view they are fortified
by high legal authority, that the Bay of Fundy is rightfully claimed by Great Britain,
asa bay within the meatiing of the Treaty of 1818. And they equally maintain the
position which was laid down in the note of the Undersigned, dated the 15th of April
last, that, with regard to the other bays on the British American coasts, no United
St&tcs fishermen ha\ ¢, under that Convention, the right to fish within tlirce miles
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.of the entrance of such bays, as designated by a line drawn from headland to headland
at that entrance.

But while Her Majesty's Government still feel themselves bound to maintain these
positions as a matter of right, they are, nevertheless, not insensible to the advantages
which would accrue to both countries from a relaxation of the exercise of that right ;
to the United States as conferring a material benefit on their fishing trade, and to
Great Britain and the United State conjointly and equally, by the removal of a fertile
source of disagreement between them. ) .

Her Majesty’s Government are also anxious, at the same time that they uphold
the just claims of the British Crown, to envince by every reasonable concession their
desire to act liberally and amicably towards the United States.

The Undersigned has accordingly much pleasure in announcing to Mr. Everett
the determination to which Her Majesty’s Government has ¢ome, to relax in favour of
the United States’ fishermen that right which Great Britain has hitherto exercised, of
excluding those fisliermeén from the British portion of the Bay of Fundy ; and they are
prepared to direct their Colonial authorities to allow henceforth the United States’
fisherman to pursue their avocations in any part of the Bay of Fundy, provided they
do not approach, except in the casés specified in the Treaty of 1818, within three miles .
 of the entrance of any bay on the coast of Nova Scotia or New Brunswick. ,

L In thus communicating to Mr. Everett the liberal intentions of Her Majesty’s
Government, the Undersigned desires to call Mr. Everett’s attention to the fact that
the produce of the labour of the British Colonial fishermen is at the present moment
excluded by prohibitory duties on the part of the United States from the markets of
that country; and the Undersigned would submit to Mr. Everett that the moment at
which the British Government are making a liberal concession to United States’ trade
might well be deemed favourable for a counter-concession on the part of the United
States to British trade, by the reduction of the duties which operate so prejudicially to
the interests of the British Colonial fishermen.

I am, &e.
(Signel) ~ ABERDEEN.
No. 8. .
Mr. Addington to Mr. Stephen.
Sir ‘ Foreign Office, May 8, 1845,

WITH reference to the correspondence which has passed between this Office and
the Colonial Department on the subject of the ¢ Washington” and the * Argus,”
United States’ fishing boats, captured-by New Brunswick and Nova Scotia revenue
cruizers, the one in the Bay of Fundy, the other off the coast of Cape Breton, for
alleged infractions of the Convention of the 20th October, 1818, between Great Britain
and the United States, I am directed by the Earl of Aberdeen to transmit to you, for
the purpose of being laid before Lord Stanley, copies of two additional notes relative
to the capture of the © Argus,” which have been recently addressed to Lord Aberdee
-.by the United States’ Minister in this country. i .

It will be seen that in these notes Mr. Everett urges the expediency of an exten-
sion, on the part of Great Britain, to the whole of the coasts of the British Possessions
in North America, of the same principle of liberality with respectsto United States’
fishing boats as Her Majesty’s- Government have thought proper to apply to the Bay
of Fundy. In fact, Mr. Everett appears willing to assume, from the tenor of Lord
. Aberdeen’s note to him, dated the 10th of March last, of which a draft was sent to the

Colonial Department on the 16th of November last, that such is the implied intention
of Her Majesty’s Government. :

Although that assumption is erroneous, the note in question having been intended
to apply to the Bay of Fundy alone, I am dirccted by Lord Aberdeen to state to you
that it is his decided opinion that the overstrained exercise of an assumed right on our
—part to exclude United States’ fishermen from all those vast inlets of the sea on the
British North American coasts, somewhat incorrectly termed bays, ought to be hence-
forward foregone by us, and that we ought to consider as baysyin the sense of the
Treaty, those inlets only which measure from headland to headland at their entrance
the double of the distance of three miles, within which it is prohibited to the United
States’ fishing-vessels to approach the coast for the purpose of fishing. \

The Bay of Chaleur; that of Miramichi, and numerous other bays on the coasts of -

[502] T
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New Brunswick, Nova Scotia, Cape Breton, and the other English Dependencies in
that (uarter, would scem to he equally entitled to be considered as open to United
States fishermen as the Bay of Fundy. _

In the ease of the * Argus,” it appears to Lord Aberdeen that the assumption of
the right of exclusion on our part was more than usually strained, since the officer
who eaptired that vessel admits that she was not within three miles of any land, but
alleges that she was still “much within the bay that is formed by a straight line
drawn from Cape North to the northern head of Cow Bay.”

Afier atlentively examining the map, Lord Aberdeen has heen unable to discover
any hay formed by a straight line thus deseribed. In fact, there is no such bay in
existenee.

Since, therefore, it cannot he denied that such exercises of power are cxtreme,
and may justly be ofiensive to and resisted by the United States, and as much greater
injury is liable to result 1o us nafionally from the ill-feeling which such ocewrrences
engewder than could be sustained, provineially, by our dependencies, from the admis-
sion of Uunited States’ fishing vessels to within an equitable distance of their coasts or
of the entrance of the hond fide hays on their coasts, Lord Aberdeen would submit to
Lord Stanley whether the time is not come at which we showld voluntarily recede from
the excreise of a doubtlul and dangerous right, aud grant to the citizens of the United
States that hoon to which they appear to be fairly entitled.

Tam, &e
(Signed) 1I. U. ADDINGTON.

No. 9.
The Lww Officers of the Crouwn io the Earl of Clarendon.

My Loxd, Doctors’ Commons, May 2, 1854,

WE arc honoured with your Lordship’s commands signified in My, Ilammond’s
letter of the 29th ultimo, stating that he was direcled to transmit to us therewith an
extract of a despatel from the Licutenant-Governor of Nova Scotia to Ier Majesty’s
Minister at Washington, hy which we shall pereeive that the Licutenant-Governor
appears to conslrae an opinion given by the Law Officers of the Crown of the 10th of
August, 1853, of which a copy is inclosed, as eutitling the Legislature of Nova Scotia
to expect that its eoncurrence should beasked previously to the conclusion of any
Convention by 1ler Majesty and the United States for admitting the fishermen of the
United States to fish within three miles of the coast of Nova Scotia.

Mr, Hammond further states that your Lordship direets him to request that we
would inform your Lordship whether that construction is correct, and whether if 1ler
Majesty were to enter into a Convention with the United States for the purpose above
mentioned, it would be necessary to insert in the Article relating to the fisheries 2
provision that its exccution must depend on the assent of the Loceal Legislature of
Nova Scotia.

In obedience to your Lordship’s commands we beg to state,~—

That the construction which it appears has heen put upon onr Report of the 10th
of August, 1853, by the Licutenant-Governor of Nova Beotin is not correct, il our
opinion has been construed as importing that the authovity of the Provincial Legislature
of Nova Scotia over the tliree mavine miles adjacent to the coast can cither control or
exclude the action of the Imperial Legislature.

We are, indeed, of opinion that the proposed Convention heing in devogation of |
the provisions of the Statute 39 Geo. TII, cap. 38, camnot be carried into efleet without
a Legislative Aet, but such Act should proceed from the Imperial Parlinment, and not
from the Loceal Legislature.

We have, &e.
(Signed) J. D. TARDING.
A. E. COCKBURN.
RICOHARD BETHELL.
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No. 10.

Articles I, II, and VI of Treaty between Her Majesly and the United States of America,
relative to Fisheries, Conunerce, and Navigation ; signed at Waeshington, June 5, 1854.

ARTICLE 1.

1T is agreced by the ITigh Contracting Partics that, in addition to the liberty
sceured to the United States’ fishermen by the alove-mentioned Convention of
October 20, 1818, of taking, curing, and drying fisk on certain coasts of the British
North Amcrican Colonies therein defined, the inhabitants of the United States shall
have, in common with the subjects of Her Britaunic Majesty, the liberty lo take fish
of every kind, except shell-{ish, on the sea-coasts and shores, and in the bays, harbours,
and crecks of Canada, New Brunswick, Nova Scotia, Prince Edward Island, and of
the several islands thercunto adjacent, without being restricted to any distanee from
the shore; with permission to land upon the coasts and shores of those Colonics and
the islands thereof, and also upon the Magdalen Islands, for the purpose of drying
their nets and cuving their fish: provided that, in so doing, they do not interfere with
the rights of 1)1*1\';1*.0 property, or with British fishermen in the peaceable use of any
part of the said eowst in their occupancy for the same purpose.

It is understood that the above-mentioned liberty applies solely to the sea fishery,
and that the salmon and shad fisherics, and all fisherics in rivers and the mouthe ¥
rivers, are hereby resewed exclusivel v for British fishermen. .

And it is further agveed that, in order to prevent or settle any ¢
places to which the rescevation of exclusive right {0 British £} amen contained i this
Article, and that of fiskeemen of the United Sai.ic i W

- S ermen Uniterd 8:2d5c imined o the next suceceding
Axticle, apply, oach.ol‘.the.lilgh C""'."J“!"?ii’ﬂ}: "Pailies, on the application of cither to
the other, shall, withn tic s

her Pohiks thereatter, appoint a Commissioner. The said
Commissioners, befort i eskdiug o any business, shall make and subseribe a solemn
declaration thatytle- o™ stially examine and decide, to the best of their judg-
ment, and_2s5rtiny o justice and equity, without fear, favour, or affection to their
OWIL €Tty npon uil such places as are intended to he reserved and excluded from
oy w Bloriy of fishing under this and the next suceceding Avticle; and such
Fweingdon shall be entered on the record of their proceedings. The Commissioners
shiall name some third person to act as an Arbitrator or Umpire in any case or cases on
which they may themselves differ in opinion. If they should not be able to agree
upon the name of such third person, they shall each name a person, and it shall be
deteemined by lot which of the two persons so named shall be the Avbitrator or
Umpire in cases of difference ov disagreement between the Commissioners.  'The
person so 1o be chosen o he Avbitrator or Umpire shall, before procecding to act as
such in any case, make and subseribe a solemn declaration in a form similar to that
which shall already have heen made and subscribed by the Commissioners, which shall
be entered on the vecord of their proceedings.  In the event of tne death, absence, or
incapacity of cither of the Commissioners or of the Avbitrator or Umpire, or of their
or his omitting, declining, or ceasing to act as such Commissioner, Arbitrator,. or
Umpire, another and different person shall he appointed or named as aforesaid, to act
as such Commissioner, Arbitrator, o Umpire, in the place and stead of the person so
oviginally appointed or named as aforesaid, and shall make and subscribe such declara-
tion as aforesaid.

Such Commissioners shall proceed to examine the coasts of the North Ameriean
provinces and of the United States embraced within the provisions of the first and
sccond Articles of this Trenty, and shall designate the places reserved by the said
Articles from the common vight of fishing therein.

The decision of the Commissioners and of the Arbitrator or Umpire shall be given
in writing in cach case, and shall he signed by them respeetively. _

The High Contracting Parties hereby solemnly engage to consider the deecision
of the Commissioners conjointly, or of the Avbitrator or- Umpire, as the case may
be, as absolutely final and conclusive in each case decided upon by them or him
respectively.

Lt 1% T TR

ARTICLE 1I.

It is agreed by the ITigh Contl'ncting Partics that DBritish subjeets shall have, in
common with the citizens of the United States, the liberty to take fish of every kind
except shell fish, on the castern sea-coasts and shores of the United States north of the
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36th pamliel of north latitnde, and on the shdres of the covern! islinds thereunto
adjaeent, and in the ba'-s, haebonrs, and ereoks'of the said sen-voasts it shoves of the
v nnvl States and-of ‘hc said Islands, without being restricied to any distinee from
the sheie s witl pesivissien <o land upon the said coa<t~ of the United States and of
the §<iands afowsaid for te parpose of drying their mets and curing their fish, provided
that in so doing they do nei interfere with he. rights of privaie property, or with the
fishormen of the United Staze. i the peaeeable - usqoi any pari of the said consts in
theiv vecupaney for the same parpose.

it ix anderstood that the abeveanentioned lilerty applies =olely o the sea fishery,
and i sadmon and shad fishertes, el all fisheries in rivers and inonilis of rivers.
ave fevely reserved exelisively fov fisherme: of the Cuited states.

ARTICLE VL

SAnd it is hereby further sz ed that thie provisions ap:l .~.-pu..n.nn~ of the foregoing
Articles shall extend (o the Tshind of Newlonnd?: -ml ~i ...1 as ihey e .mph( able o
that Codony. But if ihe Tinperial Pacliamens, the Provinein! Padizieest of Newfound-
and, or {ie € Congress of the United Stot tex, shatl not embraes ia ik l"" Lawe. (hac el Tor
careying ﬂm Treaty info effeet, {he (mun\ of Newloumdlnd, then thiis Atich: shall he
of no elleet 3 but the omission to make provision by law to give i effeet, by either of
the ](_"'l\n‘l(l\(‘ht)dll"- afuresaid, shall net in any way impaiv ihe raas ining Artiches of
thisZIreaty.




