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The Law School Lectures commence
on the first of this month. The subjects
to be discussed aro stated in our adver-
tising columns. We have no doubt thai
the privileges extended to students in
these days will be largely made use of,

The advance sheets of Mr. Walkem’s
Treatise on the Law of Wills have been
courteously sent to us by the publishers,
Tt is not our intention, nor have we either

“time or space ab present, to review the

book, but we hasten to call the attention
of the profession to it. The subject
reated is a very difficult one; but we
have reason to think that Mr. Walkem
has mastered- it, and a hasty glance would
seem to show that he has done a good
work for the profession. Defecty there
may be, and probably are ; but no matter
how this may be, we can nevertheless
see that a most important branch of the
law, differing, as it does, materially from
the law in England, and recently subject-
ed to great legislative changes in this
country, has been discussed with great
intelligence and industry, by the light,
as well of English as of Canadian authori-
Should we be right in our supposi-
tion asto the value of Mr. Walkem's ad-
dition to Canadian legal literature, we
may look forward to its being added to
the Law Society curriculum, Every en-
couragement should be given to native
talent; and, other things being equal,
law boeks which state the law as it exists
here, are preferable, as school text books,
to those which are written with especial
reference to the law as it stands in an~
other country.



306—Vor. IX., N.8.]

CANADA LAW JOURNAL.

[November, 1874

Costs IN' CASBS OF APPEAL.

COSTS IN CASES OF APPEAL.

The two highest English tribunals to
which colonial courts are wont to look
for guidance are at variance on the im-
portant question as to the principle to be
adopted in awarding costs of appeal to a
successful appellant.
tersely pointed out by Lord Cairns in De
Vitre v. Betts, 21 W, R, 705, as follows:
“The rule is, in this House (the House of
Lords), that where an appellant, in sue-
ceeding, corrects a.miscarriage of the
court below, he is not entitled to the
costs of the appeal, because the respond-
ent in such a case is merely seeking to
retain the advantage which he has ob-
tained. The rule-of the Judicial Com-
mittee of the Privy Council is, generally
speaking, to give the suceessful party the
costs of the appeal ; and I own I consider
the rule of the Privy Council on the
whole the better rule of the two.” The
Court of Error and Appeal for this Pro-
vince has always followed the practice of
the House of Lords; and when some
membgrs of the court in the Goodhue
case were, perhaps inadvertently, about
to give their decision that the appeal
should be allowed with costs-—yet, on the
remonstrances of counsel for the respond-
ents against the innovation, the court
gave effect to the general rule of practice,
and simply allowed the appeal.

As to appeals from County Courts to
the Superior Courts of Common Law, the
practice now prevails here, as in Eng-
land, of allowing such appeals with costs.
‘We commented upon the change of prac-
tice in this respect in 8 C.L.J. N. 8. 133.

Appeals to the Court of Chancery from
inferior courts are but few and far
between. For the most part they arise
under the Insolvent Act, and we think
the practice may now be considered as
well-settled that the costs in such cases
“will usually follow the result. A distine-
tion is to be observed batween the Act of

The difference was .

1864 and that of 1869, now in force, as-
to the provisions respecting the costs of
appeals. Sub-sec. 6 of sec. 7, of the former

- Act, provided that the costs in appeal

were to be in the discretion of the court
appealed to. In the latter Act this pro-
vision is altogether omitted, and no refer-

ence is made as to awarding costs in
| appeal, except in casés where the appeal

is not duly prosecuted. Under the
former Act, the usual course was to allow
or dismiss the appeal with costs, and the
same rule has been generally observed
under the present Act. See Re Williams,
31TU.C.Q.B.153. We understand that
the right or jurisdiction of the appellate
court to award costs in insolvency appeals
was argued before Vice-Chancellor Strong
in an unreported case, Re Patterson .
(January, 1873). The learned judge held
that the court had power to deal with
the question of costs upon allowing an
appeal, and that, in his view, the prac-
tice of the Privy Council was preferable
to that of the House of Lords, and in a
colonial court was to be followed under
analogous cireumstances, as being the
practice of the court of last resort for
colonial appeals.  Acting wupon this
opinion, he allowed the appeal, and
awarded against the respondents all costs,
both in the court below and in the
Court of Chancery on the appeal. The
Vice-Chancellor appears to be in accord
with the views of Lord Cairns, subse-

quently expressed, as to the rule of the

Privy Council being more satisfactory
than that of the Lords; and from late
decisions we observe that Malins, V. C,,
appears to be of the same opinion. In
Ashley v. Sedgwick, 21 W. R. 455, he
held that in appeals from a County Court
where the subject-matter in dispute is
small, the court will, in its discretion,
give a successful appellant his costs, both
in ‘the court helow and of the appeal..
And so he also decided in Booth v.
Turle, 21 W. R. 721.
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In respect to re-hearings in Chancery,
‘the practice in this Province appears to
be somewhat changing in allowing the
party who successfully re-hears to obtain
all his costs. This seems in part to be
due to the influence of the judge last
appointed to the equity bench, Vice-
Chancellor Blake, who has frequently
taken occasion to express his views that
in all cases costs should follow the result,
and that an error of the judge of first
instance should not protect the party who
profits by it from paying all the costs in
the long rum, if the full court reverses
the judgment below. The last reported
decision in re-hearing, Dalglish v. Me-
Carthy, 19 Grant, 578, exeraplifies these
remarks. There the court allowed the
appeal with costs, Blake, V. C., citing the
language of the late Lord Westbury in
Bartlett v. Wood, 9 W. R. 817, where he
says, “I have had occasion to observe
upon the general rule, and it is one from

which, most undoubtedly, so far as I am -

concerned, I shall seldom depart ; namely,
that in contentious cases, the costs of
the litigation must be considered as fol-
lowing the result of it.”

It may be well to note that the same
volume of reports contains an able deci-
sion of the
v. Black, 19 Gr. 623, where the general
question as to the principle on which
costs should be awarded to successful
litigants is discussed.

Upon the whole, the courts of Ontario
may be said to have come to the conclu-
sion that all appellants who succeed in
their appeals should, as a consequence,
obtain complete success, by having
‘awarded to them their costs of appeal,
except in the highest court of the Pro-
vince, where the rule of the House of
Lords is yet followed. It is desirable, in
our judgment, that the practice of the
Court of Error and Appeal should be recon-
sidered, or that a general order should be

Chancellor in O’ Donell

passed touching the costs of appeal which
would render the disposition of these costs
uniform in all the courts.

SBELECTIONS.

LICENSE IN CROSS EXAMINA-
' TIONS.

. Some instances of eross-examination to
credit have recently occurred which must
have suggested very generally that the
prevailing license is apt to be grossly
abused. The Pall Mall Gazette, whose
representative in legal matters is Mr.
Fitzjames Stephen, has handled the sub-
ject scientifically, and, we need hardly
add, adduced an illustration connected
with the Indian Kvidence Act. The
writer is afraid to mention the cases upon
which his article is based, but he evident-
ly refers to the cross-examination of Lord
Bellew, who, having given evidence as to
the tatoo marks in a celebrated pending
trial, was asked in eross-examination
whether he had ever acted dishonourably
concerning another man’s wife and cruel-

1y to his own. In another case the vic-

tim of a seduction was asked a series of
most offensive questions in cross-examina-
tion with a view to show that she had pre-
viously been unchaste. No evidence was
called to support this cross-examination,
and Mr. Justice Honyman condemned it in
unmeasured terms. For the benefit and
instruction of attorneys and.counsel let
us hear what a high-class thinker, and a
man of unblemished character, says on
the subject :—*“The client,” says the
writer above named, “ tells his attorney
some lie about a witness against whom he )
has a spite.  The attorney passes it on to
the counsel, and wunless the counsel is o
man both of ‘experience and principle, he
is but too apt to regard this, however
wrongly, as an instruction which relieves
him from all responsibility in the matter,
and compels him to throw in the face of
the witness an insult which may not only
deeply wound his or her feelings, but per-
manently injure his or her reputation:
‘We do not at all forget, nor are we dis-
posed in any degree to underrate, the good
feeling and principle of legal practition-
ers, or the iufluence of the Bench in
checking abuses of their legal powers.
No lawyer in eitier branch of the profes.
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ston who had either the feelings of a gen-
tleman or any sort of position or reputa-
fion to lose, would . degrade himself by
slandering or insulting those who must
Jrom the nature of the case submit to his
insult or his slander without defence or
reply. When such conduct does take
place it is sure to provoke indignant re-
bukes from the Bench, and it is to these
eircumstances that we owe it that English
courts of justice are not, in fact, regarded
with the horror with which they assured-
ly would be regarded if the parties used to
their utmost their legal right of raking up
every incident in the past life of every wit-
ness and every lying scandal which has
ever been circulated by any enemy with
respect to them, and flinging the whole
in their faces in the confidence that im-
putations which may happen to be true
will inflict moral injury on the reputation
of the witness, and that even if the impu-
tation is utterly false some of the dirt can
hardly fail to gtick.” We hope the pas-
sages which we have italicised will be
duly conned and remembered. I is sug-
gested that an absolute discretion should
be given to a court to permit or forbid
the putting of any particular question.
‘We agree that in any case the permission
-of the Judge should be obtained before
cross-examination to the credit of a wit-
ness is allowed at all. If a question is
put and not allowed to be pressed the
object of the cross-examination is in a
measure attained. It ought, in all cases,
-t0 be a question for the Judge whether
the evidence of a witnessis of such a kind
that his credibility ought to be attacked.
A further suggestion made by the writer
~in our contemporary is that a witness
should not be allowed to decline to
answer on the ground that he will there-
by criminate himself. This is a wide
proposition which we shall not at present
-discuss.—Low Times.

The following incident in the life of
Lord Kenyon is recorded in an account
of his life recently published by a des-
cendant of his. It is taken from a letter
of Lord Erskine to Lord Howell, in 1821,
relating to a judgment in the court of
admiralty in a case of collision at sea:—

“I remember my excellent friend, the
Jate Lord Kenyon, one of the best and
.ablest judges, and the soundest lawyer,

in trying a cause at Guildhall, seemed
disposed to leave it to the jury whether
the party who suffered might not have
saved himself by going on the wrong side
of the road, when the witnesses swore
that ample room was left. The answer
to which is, the dangerous uncertainty of
such an attempt, destructive of all the
presumptions of conduct founded upon
law. Observing that Lord Kenyon was
entangled with this distinetion, from his
observations in the course of the evidence,
I said to the jury, in stating ('sic ) the de-
fendant’s case :— ¢ Gentlemen,—If the
noble and Jearned judge, in giving you
hereafter his advice, shall depart from the
only principle of safely (unless where
collisions are selfish and malicious), and
you shall act upon it, I can only say that
I shall feel the same confidence in his
lordship’s general learning and justice,
and shall continue to delight, as I always
do, in attending his administration of jus-
tice ; but Ipray God that I may never
meet am on the road!’ Lord Kenyon
langhed, and the jury along with him,
and when he came to sum up he aban-

.doned the distinction, saying to the jury

that he believed it to be the best course
stare super antiquas vias.” ‘

CANADA REPORTS.

ONTARIO.

NOTES OF RECENT DECISIONS.

QUEEN’S BENCH.

HinAry TerwM, 1873.

Davis ET AL. v. McPHERSON.

Patents, construction of —Description of land —
“N.W. 1 ,

In 1857 a patent issued for the ¢ North-
Westerly quarter”” of a two hundred-acre lot,
the side-lines of which ran N. 45° W,, and S.
45° E., and in 1859 another patent issued for
the S. E. 1 of the N. W. 4 of the same lot.
Held, that the first patent covered fifty acres,
extending half the depth and half the width of
the lot, and not fifty acres extending across the
whole width and one fourth the depth. Held,
also, the subsequent patent could not affect the
first ; for the question must be, what did the
patent cover when issued ? Held, also, that the
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assignment to the respective patentees by the
original purchaser of the N. W, } could not be
resorted to to aid the mterpretatlon of the
patents.’

RoCHE ET AL. v. KEMPT.

Promissory note—d ccommodation maker —Principal
and surety —Opening up account stated.

Action upon a promissory note made by de--

fendant, payable to M., and endorsed by M. to
plaintiffs. Plea: that the note was made for
the accommodation -of M., and, before action,
was paid by M. to plaintiffs, At the trial it
appeared that the defendant made the note for
M.’s accommodation, of which the plaintiffs
were aware, and that there was an agreement
between plaintiffs and M., to which defendant
was not a party, by which, if on a final settle-
ment of accounts the plaintiffs were indebted to

M., such balance should be applied first in*

liquidation of this and other notes, and in the
event of a loss it was to be borne pro rate by
the several indorsers. Itjalso appeared that
there had been a settlement between M. and the
plaintiffs, signed by them,. by which M. was
found to be indebted in a large sum ; but M., in
his evidence, stated that he had not got credit
for some timber of his taken by the plaintiffs.
Defendant offered evidence to show that under
the aceounts between M. and plaintiffs, there
was a balance due to M., which, under the
agreement referred to, would show this note to
be paid by M. :

Per MorRISON, J.—Such evidence was prop-
erly rejected, and could not be given under the
plea of payment by M., but the agreement and
facts relied on should have been pleaded spe-
cially.

Per WiLsoN, J.—The evidence was admissi-
ble, and it was competent to defendant to open
up the account between M. and plaintiffs.

- BATEMAN V. Crry oF HAMILTON,

City corporation—Negligent construction and obstruc-
. tion of culvert—Action jfor.

In an action for negligently constructing a

culvert under a public street, and altering drains

so that ‘more water was directed through said
culvert than it could ecarry off, and for allowing

the culvert to become obstructed, whereby "
plaintiff’s premises were overflowed, &c., it ap- "
had existed for -

peared that the culvert, &ec.,
twenty years, under a public street in the city,
but it was not shown by or for whom it was

made, nor when the obstruction of the culvert Ly :

mud and stones, &ec., took place, nor that it
had been brought to defendants knowledge.
Held, that the plaintiff must fail.

GrovEs (Assignee in insolvency of OwEN Mo-
Marox) v. MCARDLE.

Insolvent act of 1869—Estoppel—Funality of proceedings

n insolvency.
Declaration by plaintiff as assignee in insol-
vency of McM., on the common counts.
Plea : that McM. was not a trader within the
meaning of the Insolvent Act of 1869.
Replication by way of estoppel, setting out in

full the proceedings and adjudication in the in-

solvent court, showing that an attachment in
insolvency issued against McM., that he peti-
tioned the judge to set it aside, on the ground,
among others, that he was not a trader within
the act, that the judge decided that he was a
trader, and that such decision was affirmed on
appeal by one of the judges of the C. P.

Held, on demurrer, plea good; though the
more formal plea would have been one denying
that the plaintiff was assignee of McM. in man-
ner and form, &e.

Ild, also, replication bad, as such adjudica-
tion and proceedings were not conclusive, at all
events, as against a debtor of MeM.; but were
subject to question in this court.

HALrPENNY V. PENNOCE.
Husband and wife —Purchase of goods, and chattel
mortgage by wife—Agency implied—Leave and
license—Evidence.

The plaintiff went to British Columbia nine
years before this action, leaving his wife here,
to whom he wrote and occasionally sent money.
She procured the defendant to endorse a note
made by her for the price of farniture to carry
on a boarding house (which she subsequently
carried on with the plaintiff’s knowledge), and
executed to defendant a chattel mortgage under
seal in her own name on said furniture, The
rent of the house being in arrear, and part of
the mortgage money overdue, the landlord dis-
trained, and the defendant enforced his mort-
gage ; and the plaintiff’s wife not dissenting,
but rather assenting, the goods were sold, and

‘the’ balance, after the payment of rent and:
‘mortgage, was lianded over to her.

- The plain.
tiff thereupon sued the- defendant in trespass.
and trover.

Held, that the wife was the agent of her hus-
band, the plaintiff, in respect to purchasing the -
fuyniture, and to do ‘all that was necessary to.
-acquire it, - o :
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Held, also, assuming that -she- exceeded her
-authority in givitig a mortgage under seal, yet,
as the mortgage would be valid without a seal
in her own name, the-seal did not make it in-
valid for all purposes, or prevent it from being
given in evidence as a justification derived from
the plaintiff through his agent of the acts com-
plained of.

Held, also, that as by this action the plaintiﬂ"

ratified the conduct of his wife in purchasing
the furniture, he should not be allowed to re-
" pudiate the mortgage which formed part of the
whole arrangement.

Semble, that the wife standing by and per-
mitting the sale of the property under the
mortgage was some evidence under the plea of
leave and license. .

Per Witsox, J.—Under C. 8. U. C. ¢h. 73,
the wife had power to buy the furniture with
her own means and on her own credit, and to
deal with it as if sole and unmarried ; and in
the ordinary exercise of that right she could
give a mortgage by deed in her own name as if
a femme sole.

.RE Wescorr £1 AL AXD THE CQRPORATION OF
tiE COUNTY 0F PETERBOROUGH.
Mandamus to build bridge—~Public Works Act, Con.
Stat, C. ch. 28, sec. 10, schedule “ A "—Authority
of Company to build.

Tn 1856 a road company obtained leave to
build a bridge at a point on the O. river, from
the Public Works Department, under whose
control this portion of the river was, upon con-
dition that in the event of navigation being
resumed the bridge should be removed, and if
"the Government required a drawbridge should
“be substituted. Navigation being resumed, the
‘bridge was ordered to be-removed by the De-
partment, and was removed by the County,
under  whose control the road had passed.
Upon application for a mandamus to the Cor-
" poration of the County to build a swing or
other bridge at the point. Held, that it was
discretionary in the Government to allow a
bridge there or not, and that the County were
neither anthorised nor compelled to build it.
" The application was therefore refused.

TAvYLOR V. CaMPBELL, Postmaster-General.
Contracts for parliamentary and departmental prini-
ing—Construclion of. .

On the 2nd of July, 1869, plaintiff contracted
with one H.: as clerk of the Joint Committee
of both Houscs of Parliament, to do the print-
ing, &ec,, for both Houses at scheduled prices.

~

~On'the 7th‘of ‘October;. 1869, ‘the ‘plaintiff con-
“tracted -with: Her -Majesty ‘for-all the printitg

required for the several departments, as speci-
fied in requisitions to be made upon him by the
departments respectively, including the Post-
master-General's, at scheduled .prices; which
were lower than those under the first contract,
and so tendered for as alleged by plaintiff, be-
cause he expected in cases where similar inattdy
was required under both contracts to use"the
type set to fulfil one for the other. :When ‘the
contracts were entered into the custom was for
the annual reports of the heads of departments
to be printed on the order of, and paid by such
departments, and the copies required for Parlia-
ment were ordered and paid for separately
through the clerk of the Joint Committee on -
Printing ; and afterwards by resolution of the
Committee, concuired in by the House, it was
directed’ that the annual reports should be
printed on the order of the committee, under
the first contract, including a sufficient number
for the use of the departments with which the
departments should be charged.

The reports of the Postmaster-General having
been thus ordered and printed, the plaintiff
claimed to charge for the extra number required
for the department under the second contract,
and for the composition as though re-set for the
department. Held, that he had no such right.

Queere, whether such an action would, e
against the Postmaster-General, and as to the
propriety of asking the Court to pronounce an
opinion.

ALLEN Er AL v. CHISHOLM.
Carriage by water—Agreement to' pay shortage~Right
to set it off against freighs.

The plaintiffs agreed with defendants to carry
11662 30-60 bushels of wheat from Toronto to
Kingston, at 8% cents per bushel. The bill of
lading being signed for the whole amount, and
stipulating that ¢‘the vessel was to deliver the
quantity expressed or pay-shortage.” On the
delivery to the consignees- 181 bushels short,
they, representing defendants, whose interestin
the wheat continued, refused to pay freight.

Held, that defendants were liable for the
freight, and had no right to deduct their claim
for shortage ; such claim not being a liquidated
demand so as to form the subject of set off
against the freight.

33 Vict. ch. 19, sec. 30, does not apply to
cases hetween masters of vessels and owners of
goods, but only between masters and consignees
or-endorsers for value.
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RoA¥ V.. GARDEN ‘ET AL,
Landlord and tenant—Aceeptance of rent-—Amount
awarded for butldings—Receipt of after time.

‘Where in a lease for 21 years, ending on the
1st September 1872, it was covenanted that on
the expiration thereof, the -lessor, one R.,
should at his option either pay within 30 days,
the value of the buildings, or renew for a fur-
ther term of 21 years ; such value and the rent
to be determined by arbitration. Onthe expir-
ation of the lease, an agreement of reference
was entered into, between C., the lessee, one B.
to whom C. had mortgaged his interest, and R.,
the award to be made by the 30th September,
but it was agreed that should this award not be
made by that time, and R. should select to pay
for the buildings, he should pay the sum
awarded within a week after the award, and the
extension of time should be taken as a covenant
in the lease, The parties enlarged the time for
making the award until the 1st November, and
. on the 26th October, the umpire made his

award, R. selected to pay for the buildings,
but the amount awarded was not paid to the
mortgagee, the person entitled to receive it, until
the 5th November, more than a week after the
award was made. Defendants were tenants
under C., their terms were unexpired when this
action was brought, and they had paid their
rents to C. for the quarter ending the 1st Octo-
ber. On the 18th September, R. leased the
premises to the plaintiff, and after R, had paid
for the buildings, the plaintiff demanded pos-
session from the defendants, which they refused
to give, and informed plaintiff of their having
paid their quarter’s rent to ¢. The plaintiff
then called on C., who paid to him the propor-
tion of the rent which he had received, for the
period between the expiration of C.’s leage, and
the 1st October. -

Held, that the receipt of the rent by plain-
tiff from C. was no evidence of a recognition of
an ‘existing tenancy between plaintiff and de-
Tendants; for there was no direct dealing with
the tenants themselves, and the fact of plaintiff
deminding possession, and only being paid a
fractional part of the quarter’s rent paid by the
tenants to C., repelled the idea of any intention
to recognise defendants as his tenants.

Held also, that the fact of R. not having paid
the amount awarded for: the -buildings within
the: week; did -not deprive him of his right of
election; and so.enable:C. to hold for a further
termi of 21 years, for B. being the proper person

to:receive the amount,. might extend the.time.
" The. plaintiff was therefore held entitled to
maintain ejectment against defendants.

FrreusoN v. Tur CORPORATION 'OF THE
TowN OF GALT.

Railway Contract—Certificate of Engineer—Condition

7 Waiver—Pleads

¢4

Declaration on the Common Counts.

Fifth plea referred to a sealed contract set
out in the 4th plea, made between the plaintiff
and the defendant, whereby the plaintiff for a
lump sum of $22,123, agreed to build a railway
from Galt to Doon, which was to cover all ex-
tras of every kind, except as specified ; and then
averred that it was further agreed by said con~
tract that approximate estimates should be made
every month, until thé work was completed, of
the work done the preceding month, and certi-
fied by defendants’ Engineer : that 75 per cent.
of such estimate should be paid to plaintiff on
or before the 15th of each month, until the com-
pletion of the whole work to the satisfaction of
said Engineer; that all percentages retained
by defendants during the progress of the work,
should be paid to the plaintiff, upon the certi-
ficate in writing of the completion of the work,
being granted by the Engineer ; that the plain.
tiff’s alleged cause of action was for the work
alleged to have been done by him in performance
of his said contract, in respect of the work em-
braced therein ; that one D. (. O. was defend-
ants’ Engineer in charge ; that defendants have
paid the plaintiff 75 per cent. of the approxi-
mate estimates; and that no certificate of the
completion of the work had been procured or
applied for by plaintiff, or granted by the En-
gineer, &c.; and so said percentages are not
payable to plaintiff, except as to the same sum.

Bixth plea: that by the contract it was pro-
vided that all dispiites, sither as to quantities
of work to be done over and. above that of the
contract, and defined in specifications, or as to
the quantity of work dome by the plaintiff ;.
and the amount. of the same demanded by the
contract, should be determined solely by the
engineer, whose decision on all questions per-
taining to the contract should be final ; and the
defendants say that the plaintif's alleged cause
of action wds for work alleged to have been done
by him widér satd contract; that D. C. O. was
the engineer in charge, and that he was not de-
termined or décided that the plaintiff had per-
formed any work over and above that of the
contract, or that the plaintiff is entitled fo re-
cover from the defendants any sum whatever.
" Replicatioli to the fifth plea : that before {ac-
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tion defendants accepted and received from the
plaintiff all the work mentioned and referred to
+in the fifth plea, and waived any rights they
had to the production or procurement by plain-
tiff from the engineer of the certificates of com-
pletion, and defendants so relieved the plaintiff
from any obligation to procure such certificate.

Held, on demurrer : pless good, for it being
admitted by the demurrer that the cause -of
action was for work done under the sealed con-
tract, the plaintiff could not recover without
the stipulated certificate or the decision of the
engineer. 2. Replication bad,

EasTer TERM, 1873,

BucHANAN v, YOoUNG BT AL
Clearing land—Damage by fire—Liability.

Persons have a right t'o;"“set out fire on their
dand for the purpose of clearing if, and. if the
flames spread under the influence of a wind sud-
denly arising, and cause damage fo a neighbor,
no action will lie without proof of negligence.

It was held misdirection in such a case to tell
the jury that defendants were bound to have
anticipated the rising of the wind, and to use
extraordinary caution.

TURNER ET AL V. WILSON.
Action on forged guarantee—Estoppel.

In an action on a guarantee to secure pay-
ment for goods furnished by plaintiffs to one W,
alleged to have been made by defendant and
one G., but afterwards proved to be a forgery,
it appeared that the plaintiff had had no com-
munication whatever with defendant during the
currency of the account sued for ; but that W,
afterwards becoming insolvent, one F, was sent
to Kincardine, where W. lived, to represent
certain creditors, amongst whom were the plain-
tiff, and at a meeting at which defendant was
present, F. asked W. what claims were guaran-
teed and by whom, to which W, answered that
the plaintiffs’ note, with certain others, was
endorsed by defendant and G., and although
defendant heard [this, he said nothing. F.,
however, did not then appear to have been
aware of the guarantee. After this, W. ab-
sconded, and some time afterwards, defendant
and G. went to plaintiffs’ office and tried fo
make a settlement for a less amount of W.'s
liability, This the plaintiffs refused to do,
alleging that they were fully secured, and pro-
duced the gua.ranteé G. at once said that he

did not believe it to be his signature ; ‘but de-

fendant said nothing.

Hold, that defendant was not estopped by hls '

gonduct from denying his Hability.

COMMON LAW CHAMBERS.

ST v. THOMPSON.
Practice in pleading—Date of declaration.
[August 28, 1873—Mr. DaLToN. ]
Held that the use of the abbreviation ¢‘A.D.,”
instead of the words ¢‘in the year of our Lord,"”
in the dating of a declaration, is not sufficient
ground for setting it aside,

WoopwARD v. CUMMINGS.
Ejectment—Married Woman—Praetice.
[August 28, 1873—-Mr. DALTON.]
Held, when a wife, living apart “from her
husband, is in possession of land under such cir-
cumstances as precludes the presumption of her
being agent for her husband, she must be made
2 defendant in ejectment for the land.

a

MoINTYRE v. FaIR.
Comanission to examine witnesses in Quebee.
[August 31, 1873—Mr. Darrox.]
Con. Stat. Can, cap. 79, sec. 4, ef seq., which
authorizes the issue of subpeenas to the Pro-
vince of Quebec, does not take away the power
of the Court to lexamine witnesses there by
commission. (See Stratford v. G. W. R. below.)

CHANCERY CHAMBERS.
O’DoNoHUE v. HEMBROFF.
Reference back to a Master—Jurisdiction of Referce.
[May 21, 1873—THR REFERER.]
A motion to refer a cause back to a Master
for the reception of further evidence, after he
has made a report which is confirmed, should be
made in Court.

STRATFORD V. GREAT WESTERN Ratnway Co.
Commmassion to Quebec—Con. Stat. Can., ¢. 79, §. 4.
[March 31st, 1873—THB REFEREE. |
Con. Stat. Can. c¢. 79, sec. 4, which author-
izes the issue of a subpcena to the Province of
Quebec, merely gives a plaintiff an additional
mode of procuring his evidence, and does not
deprive him of the right to have the examina-
tion by a Commission. (See MeIntyre v. Fair
above.)

CoTTON. V. VANSITTART.
Reference back to.a Master—Mistake,
. [June 5, 1873 THB REFERRE, |
A credltor who, through 2 mistake, had: not
come juto the Master's office to prove his-claim,
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was allowed to do so upon payment of costs of
and subsequent to the report, including costs of
application—the Master’s report not having
been confirmed.

STRATFORD V. GREAT WesTERN Rarnway Co.
Production.
[June 7, 1873—THE REFEREE.}
The proper mode of contradicting an affidavit
on production is by ecross-examination of the
deponent, and not by counter-affidavit.

Be MULLARKY, MCANDREW V. LAFLAMME,
A pplication for leave to rehear—Delay.

[June 23, 1873—BLAKE, V.C.]
The rule that no re-hearing will be permitted
after the time limited, unless the delay is ex-
cused, is to be strictly followed. The fact that
negotiations for a settlement were pending
during all the time since decree was considered
no sufficient excuse for the loss of three re-hear-

ing terms.

Re FosTER.
A fidavits in reply—Crosg-examination on.
) [June 28, 1873—BLAKE, V.C.]

In the absence of authority to the contrary,
it was held that cross-examinations upon affi-
davits in reply should be allowed, as in the case
of other affidavits, more especially as affidavits
in reply could not otherwise be answered.

HarpiNG V. HARDING.
Supplemental answer.
{June 26, 1873—THz REFEREE. |

Applications for leave to file a supplemental
answer should be made in Chambers before the
Referee.  (Churton v. Freweon, 13 L. T. N. 8.
491 not followed.)

Upon a similar application in Watkiss v.
Western Assurance Co., on 27th Sept., 1873, an
order was granted in Chambers.

Parent v. Murphy (Strong, V.C., April 25,
1873) followed.

DuxN v. McLeax.

Amending—Adding and striking out parties under the

: comanon order.

[June 27, 1878—THr REFBREB.]

Held that a party plaintiff may be added
under a pracipe order to amend. Neither a
party plaintiff nor a party defendant can be
struck out under an order to amend obtained ez
marte. o ‘
.- Hitchens v, Congreve, 1 Sim. 500 followed.

BrowN v, DOLLARD.

Reference to a Master—Jurisdiction of the Referee.

[August 25, 1873—CHANCELLOR on appeal from REFEREE.]

One Horkins filed a bill for redemption, which-
was dismissed with costs. This amounted to
foreclosure (see Bishop of Winchester v. Payne,
11 Ves. 109). Horkins remained in possession
and some time afterwards a suit was instituted
to wind up a partnership, in which suit, on a
motion for an order requiring Horkins to attorn
to the receiver, it was referred to the Master to
ascertain whether he held as tenant or was in
possession as mortgagor and still entitled to
redeem. The Master found that he was en-
titled to redeem and appointed a day for that
purpose. .

A motion wag ‘then made before the
Referee to set aside this order on the ground,
amongst others, that no notice of the applica-
tion on which the order was made, or of the
enquiry had thereunder, had been given to the
administratrix of the mortgagee, who might
have cause to show against redemption. The
Referee made an order referring the matter
again to the Master., On appeal this order was
get aside, for the reason that it was not within
the jurisdiction of the Referee to order a refer-
ence to a Master to ascertain such a question,
andfthe original order was also rescinded for the
same reason,

Barx v. McCoNNELL.
Dismissal for want of prosecution—Excuse for delay.
[September 4, 1873—Tu® REFERER.},
The pendency of another suit, which would
give the relief desired, but in which no decree
has been obtained, is not a sufficient answer to
a motion to dismiss for want of proseeution.

RE NoLAN.

Married woman—Order allowing to execute o decd
- without her husband’s joining—Statutes, 36 Vict.
e, 18,§ 4—Jurisdiction of the Referee.

[Sept. 11 and 15, 1873-—REFERER and CHANCELLOR. |
Applications under 36 Viet.c. 18, sec. 4, 0., for
an order allowing a married woman to execute a
deed without her husband’s being also a party,
should be made to a Judge in Chambers, and not
to 'the Referee.
MoGrLrivray v. MoCoNKEY.
Dismissal for want of prosecution—Costs.
‘ |8eptember 4, 1878—THE REFERER. ]
Upon a motion to dismiss where the only
complaint is .that the replication has not been
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“filed within the time limited for so doing, and

no sitting of the Court has been lost, the plain-

tiff may be put on terms to go down to the next |

hearing at the place where the venueislaid, but
the defendant will not be awarded costs of the
application unless he has, by letter or otherwise,
required the plaintiff’s solicitor to proceed and
file replication and the latter has neglected to
do so,

.

NOVA SCOTIA.

IN RE PYKE, AN INSOLVENT.

dngolvent Act, 1869, see. 50— Delivering goods to real

owner—Entitling afidavit.

Held.—1. That an application to deliver goods seized
on attachment against an insolvent to the real owner,
under sec. 50 of the Act of 1869 may properly be made
whilst the goods are still in the hands of the guardian
and before given up to the Assignee.

2. That the petition and affidavits need not be headed
in any cause.

[Halifax, August-December, 1872.]

This wasan application madeto the Court un-
der section 50 of the Insolvent Act of 1869, on
the summary petition of Henry Lawson to ob-
tain the possession of certain goods conveyed to
him by a bill of sale from the insolvent, bear-
ing date the 8th day of July, 1872, which was
recorded on the 13th day of the same month.

Ritchie, for Lawson, presented and support-
ed the petition.

. Bligh appeared for the creditors and opposed :
the application.

The application cannot be legally granted :—
1. Because the petition and the affidavit are
not headed in any cause.
" 2. The application is made too soon, as under

.gection 50 of the Imsolvent Act of 1869 the

property must be in the possession of the
Assignee, and the order to restore must be made
upon the Assignee and not upon the Guardian,
who is at present in possession of the goods.

Mz. SuTHERLAND (Judge in Probate and In-
solvency.) As to the first point.I do not think

in an application such as the present it is ne-

cessary that either the petition or affidavit to
verify it should be headed in the cause. It
does not, in any manher, influence the cause,
though it has ap influence on the general funds
of the estate. Indeed the cause itself or the at-
tachment is only:the medium by which the es-

tate .of the Insolvent is brought iuto bank-

ruptey, and after the property attached passes
into the hands of the Guardian, unless a motion
be made to set aside the proceedings, the attach-
ment has, as T conceive, accomplished its ob-
ject and is at an end. The petition and
effidavit are, in my apprehension, sufficiontly
and properly headed.

Upon the second objection I am of opinion
that the application is made in proper time,
and that the spirit of the 50th section of the
Act applies to. guardians who hold the property
as well as to assignees. The object of the see-
tion is by a summary mode to resfore property
to the legal and proper owner which is impro-
perly held by the officer appointed under the
Act as belonging to an ingolvent. :

The Guardian holds the property in the same
manner as an interim or official Assignee until
an Assignee to the estate be appointed by the
creditors, and there can be no reason why the
same remedy under the 50th section of the Act
should not be extended to owners when the pro-
perty is in the hands of a Guardian as when in
the hands of an Assignee. I have no difficulty
in deciding that the order to restore property
may be made to the Guardian.

As to the last objection urged it was also con-
tended that the property being in the possession
of the Insolvent at the time of the attachment
as the reputed owmner, it belonged to the estate
of Pyke, and could not be restored to Lawson
the real owner.

The cases quoted in support of this conten-
tion were decided upon the 125th section of the
106th chapter of 12 & 13 Vict., the English
Bankruptey Act, which says: If any Bank-
rupt, at the time he becomes so, shall, by the
consent and permission of the true owner there-
of, have in his possession, order or disposition,
any goods or chattels whereof he was reputed
owner, or whereof he had taken upon him the
sale, alteration, or dispesition as owner, the
Court shall have power to order the same to be
sold and disposed of for the benefit of the cre-
ditors under the bankruptcy. There is no such
provision, however, in our law, and the cases
do net apply.

The present application must, I think, be de-
cided under section 87 of the Insolvent -Act
of 1869.

T theréfore orderthat the goods contained
in the Bill of Sale be delivered up to Lawson,

the applicant, within 14 days ;-orif the Guar-

dian, Assignee or creditors of the Insolvent:shall
‘deem it for ‘the benefit of the estate to retain
and sell the said goods and chattels, then Law-
son: shall "be paid out -ofthe-estate thesum of
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wight hundred. dollars, money advauced by him
under the said Bill of Sale upon the said goods,

From this judgment the creditors appealed
1o the Supreme Court, where it was confirmed,
Mr. Justice Ritchie and Mr. Justice McCully
.coinciding on all points with the views express-
-ed by the Judge below.*

ENGLISH REPORTS.

COURT OF COMMON PLEAS.

GOURLEY V. PLIMSOLL.
Libel — General plea of justification— Criminal
+ charges.

As a general rule, in actions for defamation the ordinary
plea that the matters complained of by the Qeclaration
ate true in substance and in faet, is sufficient, and
will b allowed.

‘Therefore, where the plaintiff charged as a libel and;set
out in his long declaration passages from a book writ-
ten by the defendant, imputing to the former that he,
Dbeing a shipowner, sent vessels to sea overloaded and
unseaworthy, and over insured, with a wilful and
reckless disregard of the lives on board, and with the
object of losing the ships, and a.general plea of justifi-
cation was pleaded, the court allowed the plea, on the
ground that particulars thereof might be obtained,
and that such a plea with particulars is in practice
‘preferable to a special plea.

[28 L. T. N. S. 598—April 25, 1873.]

Motion for a rule calling upon the defendant
#o show cause why an order of Cleasby, B.,
ghould not be varied in so far as it permitied
the defendant to plead two pleas to the follow-
ing declaration: For that before, etc., the
plaintiff was member. of Parliament for the
borough of Sunderland, in the county of Dur-
ham, and was also ¢ngaged very extensively in
the business of a ship-owner and merchant, and
as such was possessed of many ships which
j'.tjaded between the ports of the United King-
dom and also between those ports and divers
ports and places in foreign countries, and as
well in the coal trade as in other and general
merchant trades and mercantile marine business,
and the defendant was Member of Parliament
for the borough of Derby, in the county of
Derby ; and fhereupon the defendant falsely and
maliciously printed and published and caused

and procured to be printed, published, and .

uculated of and concerning the plaintiff, and
of and concerning him in relation to his afore-
#aid business, in a certain printed book enti-
tled, *“Our Seamen: an Appeal ; by Samuel
Plimsoll, M.P.,” the false, scandalous, mali-

* ‘We are indebted for'a nate of this case to Mr. Bligh,
Barrister, of Halifax. - It'should have. appeared before,
but was crowded out by a press ol other matter,

cious, and defamatory words and matters fol-

lowing, that is to say :—

[The alleged defamatory matter was then set
out, and the innuendoes followed thus :—]
~ The defendant thereby meaning that the
plaintiff, as a shipowner, needed the restraint
and prohibition of the law, and without being
made subject to the penalties of the law would
have no hesitation in exposing others to the
risk of losing their lives if, by so doing, he
would augment his own profits, and that the
plaintiff was a greedy and unscrupulous man,
and would not scruple to ship too large a load
in a vessel for the same to carry with safety to
the ship and crew, if thereby he could enhance
his own profits, and habitually and wantonly
Tan the risk of causing the loss of hissaid ships
and the deaths of the crews of the same, for the
purpose that in so doing he could augment his
profits on such ships, and that the plaintiff was
one of the shipowners who, hy such overloading,
wantonly and needlessly imperilled ships and
men’s lives, and caused nearly all the losses of
ships and lives on the English coast, and that
by over-insurance the plaintiff habitually made
himself secure from loss in such a course of
conduct. And further, that the plaintiff, by
such practices, had acquired an evil reputation
in his said business, and was generally known
as one who habitually overloaded his ships, and
that he was also of evil reputation for terribly
frequent and disastrous losses of ships and lives
occasioned by his aforesaid practices or his
cynical disregard of human life in order to in-
crease his pecuniary gains, and that by reason
of the premises the plaintiff’s name in the said
business had become so black with infamy that
the insurance brokers in London dared mnot:
offer risks for insurance unless they warranted
that the cargoes were not to be .carried in
(amongst others) the plaintiff’s ships, and that
plaintiff, though he held his head very high,
was in the trade, and among those who knew
his business affairs and reputation, and  his
aforesaid practices, of evil character and repute,
and was in truth guilty of practices which
justly rendered him infamous. Whereby the
plaintiff was greatly injured in his name, cha«
racter and reputation, and in his said business,
and was held up and exposed to public igno-

- tminy and disgrace, and was otherwise greatly

damnified.

Second count alleged the writing, composing,
and publishing of the aforesaid defamatory
words by the plaintiff of the defendant, gnd of
him in relation to his business, with the uum-
endoes as in first count.
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Third count, repeating all the prefatory aver- '

ments in the first count, alleged that defendant
falsely and maliciously printéd and published
and circulated of and concerning the plaintiff,
and of and concerning him in relation to- his
said business in the said book, the false, scan-
dalous, and malicious and defamatory words
and mattegs following, viz.

[Here followed the alleged defamatory mattel ]

The defendant thereby meaning that the
plaintiff was notorious as a shipowner for-the
practice of overloading his ships and for a sys-
tematic and reckless disregard of the lives of
the crews of his said ships, and that by such
overloading he had recklessly and wickedly
sacrificed at least 105 lives out of the crews of
his said ships, and more the particulars of

. which were not known, and that it was awful
to contemplate the loss of human life from the
operations of the plaintiff alone in his said
business, and that the plaintiff, on being threat-
ened with exposure in the Huose of Commons,
turned craven and coward, and was conscience
struck at his own guilt. Whereby the plain-
tiff suffered such damage as in the first count is
alleged.

Fourth count alleged the composing, writing,
and publishing of the same.

Fifth. And also repeating all the prefatory
averments in the first count -mentioned, that
the defendant falsely and maliciously printed
and published -and cireulated in the aforesaid
‘book of and concerning the plaintiff, and of and
concerning his relation to his said business the
false, scandalous, malicious and defamatory
words and matters following, that is to say i—

[Setting out other defamatory matter. |

The defendant thereby meaning that the
plaintiff was one of a small minority of bad
men, who were, and that the plaintiff in- fact
personally was, guilty of evil practices in his

eaid business, and of recklessly overloading his.

-%aid ships for his private profit, and thereby of
wrongfully, heartlessly and wickedly endanger.
ing the lives of ‘“the crews of the said ships,

and that the plaintiff was one of three out of |

the said minority of bad men who had obtained
& seat in Parliament, and that he was a-man of
evil character and repute; and properly classed
with one John Sadleir, deceased, who having
been a Member of Parliament, was yet notorions
ag a forger and swindler, and with one William
Roupell, who having also been a Member of
Parliament, was yet notorious for forgery, per-

Jury, and fraud, and that the plaintiff was one

of the two or three called in the north, *‘the
greatest sinners in the trade,” and that the

plaintiff was in fact one of the greatest sinners
in his said business, and that he recklessly,
wilfully, and purposely overloaded his said
ships, after having caused them to be ever-
insured, thereby wrongfully and wickedly en-
dangering the lives of the crews of his said
ships, in order that he, the plaintiff, might

‘| augment his gains and reap a profit from fraud-

ulent over-insurance, being utterly: callous . as
to the loss of human life, and that there was by
the plaintiff’s procurement @ systematic over-
loading of his said ships, so that whether they
came safe to hand or were lost he might receive
in the one case more than the full and fair
profit of a voyage, or in the other, more than
the full value of the said ships from the under-
writers, and that the plaintiff was notorious for
habitual and excessive overloading his said
ships to an extent endangering their safety and
that of their crews, and also for his reckless dis-
regard of the lives of the crews of the same, and

" that by such overloading and disregard the

plainiiff had caused the loss of seven of his said
ships, and had caused the deaths by drowning
of over one hundred men of the crews of the
said ships in less than two years, and that by
reason of the premises the plaintiff was one of
the men in whose ships the insurance brokers
at Lloyd’s had to warrant the underwriters that
the cargoes they offered for insurance should
not be shipped in the plaintiff’s vessels before
they would underwrite the policies, whereby
the plaintiff suffered such damage as in the said
first count is alleged.

Sixth count alleged the composing, wntmg,
and publishing of the same with the innuen-
does. *

Pleas :—First, not guilty ; secondly, ‘‘that
the said several words and matters concerning
the plaintiff, whether charged as the words of
the defendant, or as the words of another person.
or other persons respectively, are true in sub-
stance and in fact ; '’ thirdly, the defendant, as
to so much of the declaration as relates to the
printing and publishing, and eausing and pro-
curing to be printed and published, and to the
writing, composing, and publishing by the de-
fendant of the said alleged words and matters
respectively without the .alleged respective
meanings, says that the said several words
and matters concerning the plaintiff, whether

| charged as the words of the defendant or as the

words. of another person or other persons res-

- pectively, are true in substance and in fact.

Philbrick, in support of his motion—These
pleas in this general form ought not to have
been allowed. - [Beviry, €. J.—It is the com-
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mon -form st “the present day.] - The older
authorities uniformly show that the plea of
justification in such a case must contain specific
allegations. . [Boviry, C. J.—And so specific as
not to be open to special demurrer]. - Nowadays
‘there are cases where a general plea is allowed
with particulars, yet never where the libel
imputes a criminal charge. In Behrens V.
Allen (8 Jur. N. 8. 118), Willes J. said (p. 121)
8¢ I" Anson v. Stuart makes it clear that before
the Common Law Procedure Act, 1852, a
general plea of justification in these circum-
stances was not allowed, with the exception,

possibly, of a case of & specific charge in the

declaration, and a plea alleging the charge to
be true.” And in the notes to I'Anson v.
Stuaret (1 Sm. I C. 6th edit., p. 67), it is stated
that ‘A plea of justification, therefore, to
declaration in slander or libel must contain a
specific charge, set forth with certainty and
particularity. - 8ince the Common
Law Procedure Act, 1852, a practice has pre-
vailed of pleading in general terms that the
‘matters in the declaration complained of are
true in substance and infact. . . , This
mode of pleading is clearly insufficient where
the libel or slander complained of does not con-
sist of a distinet statement that particular facts
have ocenrred, which statement may be deemed
to be incorporated in the plea which asserts in
general terms the truth of the libel.” During
‘the argument in Bekrens v. Allen (sup.) Willes,
J., said, “I' Anson v. Stuart (1 T. R. 750) ad-
verts to the distinction between the case where
the plea states in justification an indictable
matter, and where it states what is not of that
chdracter. In the latter case I bhave always at
chambers allowed the plea, the defendant fur-
nishing particulars.” [DExMaAN, J. — “In
Behrens v. Allen (8 Jur. N, 8. 118), where a
declaration in libel complained of charges made
by the defendant against the plaintiff’s honesty,
which were mostly of a specific nature, the
eourt allowed a general plea of justification, the
defendant giving particulars of the charges in-
tended to be justified ; and this course has been
conveniently pursued in many cases.” (See
note to I"dnsen v. Stwart, sup.} [Boviuy, C.
-J.—Ever since I have been on the Bench I do
not remember any instance where a plea of
‘justification has not been merely *“true in sub-
gtanse and fact,” whether the charge in the
declaration was specific or not. - The only effect
of requiring the defendant to plead specially is
‘that-he raises'an argument and discussion, not
<on the real facts of the case, but on the facts
which ‘some ‘ingenious. pleader. may put on ‘the

record, and T find that a general plea, with par-
ticulars, leads to no inconvenience]l In Jones
v. Bewick (1. Rep. 5 C. P. 82) the defendant,
in an action for libel, pleaded that the defama-
tory? matter in the declaration complained of
was and is true in substance and in fact. The
court ordered him to give particulars of the
facts and matters he relied on to justify the
libel, or in default that the plea should be
strock out. Voviny, €. J.—That case will
illustrate the convenience of the modern system
of particulars as compared with a special plea ;
the defendant had written of the plaintiff as
¢ 0ld Perjury Jones,” and the consequence was
that he might have proved perjury committed
in any one year during the whole lifetime of the
plaintiff. - So, we ordered particulars, as the
charge was too general, and then when they
were given what was the use of a special plea ?
{GrovE, J.—What distinction do you make
between the charge of an indictable offence and
any other defamation?] When a charge of an
indictable offence is complained of in the de-
claration, the plaintiff has a right to have the
full statement of the matters on the record, so
that it remains for a testimony of his character
having been cleared. [Boviiy, C. J.—The
same effect would follow from a verdict for. the
plaintiff on the plea of Not Guilty only. The
object here is to hamper the defendant in
pleading to your innuendoes, whereas, if the
facts were in particulars only the whole matter
would go to the jury. GROVE, J.—A constant
cause of new trials in such actions used to be
that some trifling allegation in a special plea
was not justified, and an immense expense and
inconvenience followed.] The statements in
particulars are made with much more looseness
than in a special plea, in which nothing more
is put than the defendant may be able to prove.
In Jones v. Bewick (sup.) Keating, J., said, ‘I
doubt whether such a plea should be allowed at

-all.” Here the charge is of a most serious kind.

[Boviwy, C. J.—In the recent case of Odger v.
Waterlow (anteported) the charge amounted to
one of treason.] And here in effect to murder,
viz., that the plaintiff sent ships to sea with the

‘avowed object of sinking thent. . In Bullen and

Leake’s -Precedents of Pleading a note to the
form. of “plea of justification says (p. 613),
¢“When the charges contained in:the libel or
slander, instead of being specific, -are general,
and, particularly when' they impute indictable
matter, a general form of plea ought not to be
wsed. It is contrary to the essential objects of
pleading, namely, that the other side should be
informed of what facts are to be heard, and that

-
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the court shotld be able to judge whether the
facts relied on are, if true, sufficient in law.
The former object may no doubt be attained by
the delivery of particulars, but there is no suffi-
cient reason why the proper office of pleading
should be superseded by this more complicated
and expensive substitute. In practice, too, it
is a matter of frequent experience that imputa-
tions are sought to be justified in a general
form which no one could attempt to justify
specifically ; and thus the test which pleading
affords, even to the pleader himself, of the
validity of a defence, is lost. The other object,
that of enabling the court to judge of the suffi-
ciency in law of the justification, is unavoidably
sacrificed by a general plea, the plaintiff is, in
effect, precluded from obtaining the opinion of
the court (and of a court of error) on the ques-
tion whether the facts justify the imputation,
and the matter has to be left in the hands of
the jury in cases most peculiarly open to feel-
ing and prejudice. And, after all, there re-
maing no record of the distinct determination
of any particular facts which can be afterwards
binding on the parties.” [He referred to pass-
ages of the libel charged in the declaration.]
If the pleas were allowed at all it should have
‘beer made a condition that particulars should
be given.

Boviut, C. J.—I am of opinion that the most
convenient course in actions.for libel, as a
general rule, although there may be exceptions,
is that a plea of justification should be allowed
in a general form. The old system of pleading
a special justification led to all kinds of incon.

veniences and difficulties, according to my ex-

perience. A defendant who desired to plead
something which might or might not be a
Jjustification, framed his plea in such form that
he might possibly obtain judgment on the ver-

dict of the jury on one interpretation of the °

plea when the interpretation put on it by the
court might be another, and so, contrary to the
‘merits of the case, the defendant might suc-
ceed. On the other hand, in many cases, par-
ties were disposed to insert allegations without
foundation to make the plea good on the face of
it ; that occupied the court constantly in deter-
mining a state of facts in the plea other than
the real facts of the case, which might fall far
short of a justification. Although the object of
pleading specially was in order that the plain-
tiff might have notice of what was intended to
be charged against him, it seems to me that a

special plea is very unlikely to inform him of °
that, and that the very object of giving inform- |

ation .to- the plaintiff, and to prevent ‘the

defendant going into a general statement, is-
obtained by a liberal allowance of particulars;

80 that the plaintiff may not be taken by sur-
prise, and the trial and judgment of the court:
may proceed on the real facts. As to an in- -
stance given by Mr. Phillrick of a plea as to -
part, and not as to the residue of thé declara-

tion, so far as the plaintiff is concerned, that is:

an advamtage to him, for if the imputations

thrown out are well founded the defendant ob-

tains the verdict, if not, the plaintiff will

recover. I see no inconvenience in this course,

and after an experience of some years I have

come to the conclusion that the most satisfac-

tory course is to allow a general plea and order

particulars thereof, if required ufterwards, and

particulars of such kind that the parties may

not be misled on one side or the other. There-

fore I think the order of my brother Cleasby

ought to be upheld, and the rule refused.

GRrOVE, J,—T am- of the same opinion, I
can recollect a great many cases in which I
have been counsel either for the plaintiff or for
the defendant, where there were special pleas of
Jjustification, that much more time of counsel
was occupied in ascertaining how much must
be proved and how much might be material,
than in actually finding out the merits to be
tried. This gave rise to great technicality and
many new trials, and I think the modern way
of pleading is of bhenefit in elucidating the
merits of the case. Mr. Philbrick says all that
he wishes is that the real substantial question
should be tried. Now, it is best that that
should be in the issue which goes to the real
merits of the case, and to prevent the plaintiff
being taken by surprise, particulars may be
given which would afford all information re-
quired. Thns the whole matber will be fairly
laid before the jury.

DENMAN, J.—T also think this rule ought to
be refused. The defendant is charged with
publishing a book containing libellons matters,
and the plaintiff has had an opportunity of
selecting a large quantity of passages which he:
says reflect libellously on him. Then the de-
fendant pleads a general plea, saying the allega-
tions are true in substance and in faet. The
question raised is whether such general plea
should be allowed where the charges are of so
serious a character. Now in my judgment the
fairest mode of proceeding is to allow a general
plea in sich cases as- this, with the power in
the plaintiff to obtain particulars of the ocea-
sion on which, and circumstances under which,
certain parts of the statement were made in this
publication. ‘of which the plaintiff complains.
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- The court has always been liberal in allowing
such particulars, and we cannot assume that
they would not be allowed. Mr. Philbrick re-
lied on certain expressions of my brothers
Keating and Smith in Jones v. Bewick, but

* those observations must be taken as applicable
to the particular ease in which they were used,
and the mere fact that in Jones v. Bewick
Keating J. doubted whether the plea should be
allowed, amounts only to a doubt as to whether
it should be allowed in that partienlar case,
because the practice of the court for a consider-
able time has been to allow such plea, and to
grant particulars. 1 agree with my Lord that
there may be cases in which such rule ought
not t6 be adopted, although I do not thiuk this
ig such a case, and therefore 1 am of opinion
that this rule should be rvefused.

Rule refused.

-

COURT OF PROBATE.

BoveHTON AND MARSTON v, KNIGHT AND
OTHERS.
Will—Testamentary capacity.
Mental capacity is a question of degree, but the highest
degree of capacity is required to make a testamentary
- disposition, inasmuch as it involves alarger and wider
survey of facts than is needed to enter into the ordi-
mary contracts of life. A sound mind in contempla-
tion of law does mnot necessarily mean a perfectly
‘balanced mind.

Banks v. Goodfellow (22 L. T. Rep. N. 8. 813 ; 5 L. Rep.
Q. B. 549), considered.

28 L, T, N. 8. 562—June 21, 1873.]

John Knight, deceased, late of Henley Hall,
in the county of Selop, died 7th Sept. 1872,
aged sixty-nime, leaving a will, bearing}date
27th Jan. 1869. This was propounded by the
plaintiffs, Sir Charles Hemry Rouse Boughton
and Mr. Edward Marston, the executors, and it
was opposed by the defendants, the three sons
of the decéased, and the children of a deceased,
daughter, on the ground that the deceased, at
the time of the execution of the will, was not
of sound mind.

The testator was married in 1827, and shortly

after his marriage removed to Brussels, where

he resided until 1848, His wife died in 1842, .
and in 1853, on the death of his father, he:

came into possession of considerable landed pro-
perty in Shropshire, At his death his personal

estate was of the value lof £62,000 ; his reality |

was of the value:of £1,500 a year. The will
. was prepared by Mr, Marston, who was a solici-
tor: at-Ludlow, -and-whowas recommended:to
him at his' desire’ by Sir Charles' Roughton.

By the will the testator gave legacies of £8,000
to his son James, £7,000 to his son Charles, and
a- life interest in £10,000 to his. son John,
£10,000 to his brother Humphrey, £10,000 to
be divided between the danghters of his deceas-
ed brother Thomas, £1,500 to his sister, Mrs.
Mansfield 3 £1,000 to each of his executors, and
then smaller legacies, amounting together to
£1,300. He appointed Sir Charles Boughton
residuary legatee and devisee, and he also
named him joint executor with Mr. Marston,

In support of the will the plaintiffs relied on
the fact that the testator, who was admittedly
of eccentric habits, and led a retired and seclud.
ed life, had always managed his own affairs, and
had been treated by those with whom he had
business transactions as of sound mind. For
the defence it was alleged, that besides labour-
ing under mental perversion in some other par-
ticulars, the deceased had conceived an insane
aversion to his children, and that he was actuat-
ed by it to dispose of his property in the man-
ner in which it was purported to be conveyed
by the will. ) .

Sir C. Boughton was a neighbour of the testa-
tor, and was on friendly but not on intimate
terms with him,

The case was tried before Sir J. Hannen and
a ‘special jury, and the trial extended over
thirteen days in the month of March.

Serjt. Parry (with him Day, Q. C., and In-
derwick), for the plaintiffs,

' 8ir J. B. Korslake (with him Liloyd, Q. C.,
Dr. Swabey, and C. 4. Middleton), for the de-
fendants.

In the course of his summing up to the jury,
Sir James Hannen made the following observa-
tions :—The sole question in this case which
you have to determine is, in the language of
the record, whether Mr. John Knight, when he
made his will, on the -27th Jan., 1869, was ‘of
sound mind, memory, and. understanding: In
one sense, the first phrase, **sound mind,”
covers the whole subject ; but emphasis is laid
wpon two particular fanctions of the mind whick:
must be sound in order to create a capacity for
the making of a will, for there must be memory -
to recall the several persons who may be sup-
posed to be in guch a position as to become the
fitting objects of the testator’s bounty. - Above
all, there must be understanding, te compre~
hend their relations to himself and their claims:
upon him.  But, as I say, for convenience, the
phrase, ‘sound mind,” may be adopted, and it
is the one which I shall make use of throughont,
the rest -of my observations. - New you will
naturally expect from me, if not a definition, at
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least an explanation of what is the legal mean-
ing of those words, ‘‘asound mind ;” and it
will be my duty to give you such assistance as
I am able, either frem my own reflections upon
the subject, or by the aid of what has been said
by learned judges whose duty it has been to
consider this important question before me.
But I am afraid that, even with their aid, I can
give you but little help, because, though their
opinions may guide you a certain distance on
the road you have to travel, yet where the real
difficulty begins—if difficulty there be in - this
cagse—there you will have to find or make ‘a
way for yourselves. But I must commence, I
think, by telling you what a *“sound mind "’
does not mean. It does not mean a perfectly
balanced mind., If it did, which of us would be
competent to make a will? Such a mind would
be free from the influence of prejudice, passion,
and pride. But the Jaw does hot say a man is
incapacitated from making a will because he
proposes to make & disposition of his property
which may be the result of capricious, of frivo-
lous, of mean, or even of bad motives. We do
not sit here to correct injustice in that respect.
Our duty is limited to this—to take care that
that, and that only, which is the true expres-
sion of a man’s real mind shall have effect given
to it as his will. In fact, this question of jus-
tice and fairness in the making of wills, in a
vast majority of cases, depends upon such nice
and fine considerations that we cannot form, or
even fancy that we can form, a just estimate of
them. Accordingly, by the law of England,
every man is left free to make choice of the per-
sons upon whom he will bestow his property
after his death, entirely unfettered as to the se-
lection which he may think fit to make. He
may wholly or partially disinherit his children,
and leave hig property to strangers, to gratify
hiz spite, or to charities to gratify his pride;
and we must respect, or rather I should say we
must give effect to, his will, however much we
may condemn the course which he has pursued.
In this respect the law of England differs from
the law of other countries. It is thought bet-
' ‘ter to risk the chance of an abuse of the power
arising, than altogether to deprive men of the
power of making such selection as their know-

ledge of the characters, of the past history and

future prospects of their . children or other re-
latives may demand ; and we must remember
that we are here to administer the English law,
and we must not attempt to correct its applica-
tion in-a particular case by knowingly deviating
from it. - I'have-said that we have to take care
that-effect is given to the expression of the true

mind of the testator, and that, of course, in-
volves a considerastion of what ig the amount
and quality of intellect which is requisite to
constitute testamentary capacity. I desire par-
ticularly, now and throughout the consideration
which you will have to give to this case, to im-
press upon your minds that, in my opinion,
this is eminently a practical question—one in
which the good sense of men of the world is
called into action, and that it does not depend
either upon scientific or legal definitions. It is
a question of degree, which is to be solved in
each particular case by those gentlemen who
fulfil the office which you now have imposed
upon you; and I should like, for accuracy’s
sake, to quote the very words of Lord Cran-
worth, to. which I referred in the observations
which I had to make on a former occasion, anf
from which Sir John Karslake, in his opening
speech, quoted a passage. In the case of Boyse
v. Rossborough (6 H. of L.. Cas. 4), in the House
of Lords, Lord Cranworth made use of these
words :—** On the first head, the difficulty to be
grappled with arises from the circumstance that
the question is almost always one of degree.
There is no difficulty in the case of a raving
madman or of a drivelling idiot, in saying that
he is not a person capable of disposing of pro-
perty ; but between such an extreme case and
that of a man of perfectly sound and vigorous
understanding, there is every shade of intellect
—ever degree of mental capacity., There is no
possibility of mistaking midnight for noon, but
at what precise moment twilight becomes dark-
ness is hard to determine.” In considering the
question, therefore, of degree, large allowance
must be made for the difference of individual
character. Eccentricities, as they are common-
ly called, of manmer, of habits of life, of amuse-
ments, of dress, and so on, must be disregarded.
If a man has not contracted the ties of domestic
life, or, if unhappily, they have been severed,

,a wide deviation from the ordinary type may

be expected, and if a man's tastes induce him to
withdraw himself from intercourse with friends
and neighbours, a still wider departure from the
ordinary type must be expected ; we must not
easily assume that because a man indulges his
humours in unaccustomed ways, that he is
therefore of unsound mind. We must apply
some other test than this, of whether or not the
man is very different from other men. Now
the test which is usnally applied, and which in
almost - every case is found sufficient, is this—
was the man labouring under delusions?  If he
laboured under-delusions, then. to some extent
his mind must be unsound. But though we
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have thus narrowed the ground, we have not got
free altogether from difficulty, because the ques-
tion still arises, what is a delusion? On this
subject an eminent judge, who formerly sat in
the court, the jurisdiction of which is now ex-
ercised here, has quoted with approbation
a . definition of delusion, which I~ will
read to you, Sir John Nicoll, in the famous
case of Dew v. Clark (1 Hagg. 11), as to which
I will have to say a word to you by-and-bye,
says :—*‘ One of the counsel”—that counsel was
Dr. Lushington, who afterwards had to consider
similar questions—*‘ accurately expressed it, it
is only the belief of facts which no rational per-
son would have believed that is insane delu-
sion.” Gentlemen,in one sense, that is arguing
in a circle ; for, in fact, it is only to say that
that man is not rational who believes what no
rational man would believe ; but for practical
purposes it is sufficient definition of a delusion,
for this reason, that you must remember that
the tribunal that is to determine the question,
whether judge or juryman, must, of necessity,
take his own mind as the standard whereby to
measure the degree of intellect possessed by
another man, You must not arbitrarily take
‘your own mind as the measure, in this sense,
that you should say, I do not believe such and
‘such a thing ; therefore, the man who believes
it is insane. Nay, more; you must not say, I
should not have believed such and such a thing;
therefore, the man who did believe it is insane.
But you must of necessity put to yourself this
question, and answer it. Can I understand how
any man in possession of his senses could have
believed such and such a thing? And if the
- answer you would have to give is, I cannot
understand it ; then it is of the necessity of the
cage that you should say that that man is not
sane. Sir John Nicoll, in a previous passage,
has given what appears to me to be a more
logical and precise definition of what a delusion
is. He says:—* The true criterion is, where
there is a delusion of mind there is insanity ;
that is, when persons believe things to exist
which exist only, or at least in a degree exist
only, in their own imagination, and of the non-
existence of which neither argument nor proof
ean convince them, they are of unsound mind.”
1 believe you will find that that test applied
will solve most; if not all, the difficulties which
arise in. investigations eof this kind. Now, of
course there is no difficulty in dealing with
cages of delugion of the grosser kind of which

we have experiences in this court, Take the -
case, which has ‘been referred to, of Mrs. |

Thwaites, . - If a woman believes that she is one

‘be said?

person of the Trinity, and that the gentleman
to whom she leaves the bulk of her property is
another person of the Trinity, what more need:
But a very different question, no
doubt, arises where the nature of the delusion
which is said to exist is this, when it is alleged:
that a totally false, unfounded, unreasonable~—
because unreasoning—estimate of another per-
son’s character is formed. That is necessarily a
more difficult question. It is unfortunately
not a thing unknown, that parents—and, I
should say in justice to women, it ig particular-
ly the case rather with fathers than with
mothers—that they may take unduly - harsh
views of the characters of their children, sons
especially. That is not unknown. But there is.
a limit beyond which you can feel that it
ceases to be a question of harsh, unreasonable
judgment of character, and that the repulsion
which a father exhibits towards one or more of
his children must proceed from some mental
defect in himself. It is so contrary to the
whole current of human nature that a man
should not only form a harsh judgment of his
children, but that he should put that into prac-
tice so as to do them mischief or to deprive
them of advantage which most men desire,
above all things, to confer upon their children—
I say there is a point at which, taken by itself,
such repulsion and aversion become evidence of
ungoundness of mind. . Fortunately it is rare.
It is almost unexampled that such a delusion,
consisting solely of aversion to children, is
manifested without other signs which may be
relied on to assist you in forming an opinion
on thet particular point: There are usually
other aberrations of the mind which afford an
index as to the character of the treatment of the
children. Perhaps the nearest approach to a case
in which there was nothing but the dislike on the
part of a parent to his child on which to pro-
ceed was the case of Dew v. Clark (sup). There
were indeed some minor things which were ad-
verted to by the judge in giving his judgment,
but he passes over these, as it was natural he
should do, lightly ; as, for instance, there was
in that case the fact that the gentleman whe
had practised medical electricity attached ex-
traordinary importance to that means of cure in
medical practice. He conceived that it might
be applied to every purpose, among the rest
even to assisting of women in childbirth, . But
those were passed over, not indeed cast aside al.
together, but passed over by the judge as not
being the basis of his judgment. ‘What he did
rely on was, a long, persistent conrse of dislike
of his only child, an only daughter, who, upon
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the testimony of everybody else who knew her, |
was worthy of all love aud admiration, for whom |
indeed the father no doubt entertained, so far |

as his nature would allow him, the warmest
affection ; but it broke out into these extraor-
dinary forms, namely, he desired that that
child’s mind should be subject entirely to his
own ; that she should make her nature krown
to him, and confess her faults, as, of course, a
human being can only do to his Maker ; and be-
cause his child did not fulfil his desires and
hopes in that respect, he treated her as a repro-
bate, as an outcast. In her youth he treated
her with great cruelty. He beat her; he used
mnaccustomed forms of punishment, and he con-
tinued thronghout her life to treat her as though
she were the worst, instead of, apparently, one
of the best of women.
indeed a sum of money sufficient to save her
from actual want, if she had needed.it, for she
did not need it. She was well married to a
person perfectly able to support her ; and there-
fore the argument might have bean used in that
case, that he was content to leave her to the for-
tune which she had secured by a happy mar-
riage. He wasnot content to leave herso. He
did leave her, as I say, a sum of money which

would have been sufficient, in case of her hus-
band falling into poverty, to save her from

actual want ; and, moreover, he left his proper-
ty not to strangers—not to charities—but he
left his property to two™of his nephews. He
was & man who, throughout his life, had pre-
sented to those who met him only in the or-
dinary way of business, or in the ordinary in-
tercourse of life, the appearance of a rational
man. He had worked his way-up from a low
beginning. He had educated himself as a
medical man, going to the hospitals, and learn-
ing all that could be learnt there, and he
amassed a very large fortune—at least a large
fortune, considering -what his commencement
was—a, fortune of some £25,000 to £30,000, by
the practice of his profession. Yet, upon the
ground which I have mentioned, that the dis-
like which he had conceived for this child
reached such a point, that it could only be
ageribed ‘to mental unsoundness, that will so
made in favour of the nephews was set aside,
and thelaw was left to distribute his. property
without reference to his will. Now I say
usually you have the assistance of other things,
besides the bare fact of a father conceiving a
-dislike for his child, by which to estimate whe.
ther that dislike was rational or-irrational ; and
in this case, -of:course. it. has been contended
that you have other criteria by which to judge

In the end he left her |

of Mr, Knight’s treatment of his children in his
lifetime, and his treatment of them by his will
after his death. You are entitled, indeed you
are bound mot to consider this case with refer-
ence to any particular act, or rather you are not
to confine your -attention to a particular act,
nawmely, that of making the will. -You are not
to confine your attention to the particular time
of making the will, but you are to consider Mr.
Knight's life as a whole with the view of deter-
mining whether, in Jan. 1869, when he made
that will, he was of sound mind, I shall take
this opportunity of correcting an error, which
you indeed would not be misled by, because you
heard my words; but I observe that in the
shorthand report of what I said in answer to an
observation made by one of you gentlemen in
the course of the cause, a mistake has been
made, which it is right I should -correct ; be-
cause, of course, everything that falls from me
has its weight, and I am responsible for my
words to another court which can control me
if I am wrong in the directions I give you.
Therefore I beg to carrect the words that have
been put into my mouth, when I said that if
a man be mad admittedly in 1870, and his con-
duct is the same in 1868 as it was in 1870,
when he was, as we will assume, admittedly
mad, you have the materials from which you
may infer the condition of his mind in the.in-
terval. I have been reported to say, ‘from
which you must infer the condition of his
mind.” That is of course what I did not say.
Now, gentlemen, I think I can pive you assis-
tance by referring to what has been said on
this subject in another department of the law.
Some years ago, the question of what amount of
mental soundness was necessary in order to give
fise to responsibility for crime was considered
in the case of Macnaghten, who shot Mr. Drum-
mond under the impression that he was Sir
Robert Peel, and the opinion of all the judges
was taken upon the subject; and though the
question is admittedly a somewhat different one
in a criminal case as to what it is here, yet 1
shall explain to you, presently, in what that
difference consists ; and there is, as.you may
easily see, an analogy which may be of use t¢
us in considering the point now before us.
There, Tindal, C. J., in expressing the opinion’
of all the judges {one of them was & very emi-
nent judge, who delivered an opinion of his own,
but it did not in any way differ from the other
judges), says :—‘* It must be proved that at the

- time of committing the act, the party accused

was . labouring . under. such a-defect- of reagon,
from disease of the mind, as not to know:the
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nature and quality of the act he was doing, or,
if he did know it, that he did not know he was
doing what was wrong.” Now that, in my
‘opinion, affords as nearly as it is possible a gen-
eral formulo that is applicable to all cases in
which this question arises, not exactly in those
terms, but in the manner in which T -am
about to explain to you.
tial, to constitute responsibility for crime,
that & man shall understand the nature
and quality of the thing ‘he is doing, or
that he shall not be able to distinguish in the
‘act he is doing right from wrong. Now a very
little degree of intelligence is sufficient to enable
a man to judge of the quality and nature of the
“act 'he i3 doing when he kills another; a very
little degres of intelligence is sufficient to
enable a man to know whether he is doing right
or wrong when he puts an end to the life of
another ; and accordingly he is responsible for
-crime committed if he possesses that amount
of intelligence. Take the other cases that have
been suggested. Serjt. Parry, with the skill
which characterises all that lie does as an advo-
cate, endeavoured to alarm your mind, as it
were, against taking a view hostile to him, by
representing that if you come to the conclusion
‘that Mr. Knight was of unsound ‘mind in Jan.
‘1869, you undo all the important transactions
of his life. In the first place, it is obvious that
the same question which is now put to you on
behalf of the plaintiff in this case would be put
“to any jury who had to determine the question
with reference to any other act of his life, name-
1y, whether at the time of the act done he was
of sufficient capacity to understand the nature
of the act he was doing. But in addition to
that, take, for instance, the guestion of mar-
riage.  The question of marriage is always left
in precisely the same terms as T have said to
you, it seems to me it should be left in almost
every case, When the validity of the marriage
ig disputed on the ground that one or other of
the parties . was of unsound mind, the question
ig, was he or she capable of understanding the
nature of the contract which he or she was en-
tering into ! “So it would be with regard to

contracts of buying or selling ;-and, to make use.

of an illustration—a ‘very interesting one given
18 by the léarned serjeant—take the case of the
unhappy man who, being confined in a - lunstic
asylum, and with delugions in-his mind, was
called to give evidence.  First of all the judge
‘had ‘to consider, was ‘he capable of under-
#tanding the nd#ture and character of the
act that he was called upon 4o do when
he swore “to tell“the' trath? Was he ca-

It is essen- .

‘pable of understanding the nature of - the
obligation imposed upon him by that oath?
If he was, then he was of sufficient capacity to
give evidence es a witness. But, gentlemen,
whatever degree of mental soundness is required
for ‘any one of these things, responsibility for
crime, capacity to marry, capacity to contract,
capacity .to give evidence as a witness, I
‘tell you, without fear of contradiction, that the
highest degree of all, if degreesthere be, is re-
quired in order to constitute capacity to make
a testamentary disposition. Because you will
‘easily see it involves a larger and a wider sur-
vey of facts and things than any one of these
maftters to which I have called your attention.
Every man, I suppose, must be conscious that
in an inmost chamber of his mind there resides
a power which makes use of the senses ag its in-
struments, which makes use of all the other fa-
culties. The senses minister to it in this man-
ner ; they bring, by their separate entrances, a
knowledge of things and persons in the external
world. The faculty of memory calls up pictures
of things that are passed ; the imagination com-
poses pictures and the fancy creates them, and
all pass in review before this power, I care not
what you call it, that criticises them and judges
them, and it has moreover this quality which

" distinguishes it from every other faculty of the

mind, the possession of which indeed distin-
guishes man from every other living thing, and
makes it true in a certain sense that he is made
in the image of God. It is this faculty, the facul-
ty of judging himself ; and, when that faculty
is disordered, it may safely be said that his
mind is unsound. Now T wish to eall your at-
tention to a case which has been frequently ad-
verted to in the course of this cause. Itis the
cage of Bamks v. Qoodfellow, a judgment of
the Court of Queen’s Bench, at & time when'I
had the honour of being a member-of it. T was,
therefore, a party to the judgment ; but every-
body, or rather, I should say, all the members
of the legal profession who hear me; will, of
course, recognise the eloquent language of the
great judge who Tpresides over that .court, the
present Lord Chief Justice. "But.I was a party
to the judgment, and, of course, while bound
by it, Tam bound by it only in the sense in
which I understand -its words. I think’ there
can be no room for misconception s to their
meaning, but I'must explain to you the scops
and bearing of it. That was a case in which-a
man who had, indeed, been subject to ‘delusions
before and after he made his will, ~was ‘not
shown to be either under the influence of"those
delusions at - the time; nor, on the other hand;
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.was he shown to be so free from them that if he
had been asked questions upon the subject he
would not have manifested that they existed in
his mind. But he made a will, by which he left
his property to his niece, who had lived with
him for years, and to whom he had always. ex-
pressed his intention of leaving his property,

and to whow, in the ordinary sense of the word,’

it was his duty to leave the property, or it was
his duty to take care of her after his death. It
was left to the jury to say whether he made
-that will free from the influence of any of the
delusions he was shown to have had before
and after, and the jury found that the
will which I have deseribed to. you was
made free from the influence of the delusions
under which he suffered, and it was held that,
ander those circumstances, the jury finding the
fact in that way, that finding could not be set
aside. I will not, of course, trouble you with
reading the whole of the judgment, which,
however, I may say, would well reward the
trouble of reading it by laymen as well as by
professional men, but I shall pick out passages
to show you how carefully-guarded against mis-
apprehension this decision is. I shall have oc-
easion by-and-bye to call your attention
to instances in it which I think it has
been sought to apply it incorrectly in the argu-
ment which has been addressed to you. Now,
at one passage of the judgment, the Lord Chief
Justice says this :—*‘‘ No doubt, when the fact
that the testator has been subject to any insane
delusion is established, a will should be regard-
ed with great distrust, and every presumption
should in the first instance be made against it.
‘When insane delusion has once been shown to
have existed, it may be difficult to say whether
the mental ‘disorder may not possibly have ex-
tended beyond the particular form or instance
in which it has manifested itself. It may be
equally difficult to say how far the delusion may
not have influenced the testator in the particu-
lar disposal of his property. And the presump-
tion against a will mader under such circumstan-
ces becomes sufficiently strong when the will is,
1o use the term of the civilians, an inofficious
one—that is to say, one in which natural affec.
tion and the claims of near relationship have
been disregarded.” But, in an earlier passage
in the judgment, the Lord Chief Justice lays
down with, I think I may say, singular acenra.
¢y, a8 well as beauty of lauguage, what is ¢s-
sential to the constitution of testamentary ca.
pacity. Sir John Karslake anticipated me in
zaany of the passages I.should have read to you.
¥ shall not readall he read, but 1 shall select

this passage, as containing the very kernel and
essence of the judgment :~~*Tt is essential to
the exercise of such a power” (that is the power

.of making a will), *‘ that a testator shall under-

stand the nature of the act-and its effects; shall
understand the extent of the property of which
he is disposing ; shall be able to comprehend and
appreciate the claims to which he ought to give
effect ; and, with a view. to the latter object,
that no disorder of the mind shall poison his

.affection, pervert his sense of right, or prevent

the exercise of the natural faculties, .that no in-
sane delusion shall influence his will in dispos-
ing of his property, and bring about a disposal
of it, whieh, if the mind had been sound, would
not have been made. Here, then, we have the
measure of the degrees of mental power which
should be insisted on, If the human instincts
and affections, or the moral sense, become per-
verted by mental disease ; if insane suspicion
or aversion take the place of natural affection ;
if reason and judgment ave lost, and the mind
becomes & prey to insane delusions calculated to
interfere with and disturb its functions, and to
lead to a testamentary disposition due only to
their baneful influence, in such a case it is ob~
vious that the condition of the testamentary
power fails, and that a will made under such
circumstances ought not to stand.” T have no
fear, when rightly understood, of that case being
misapplied. [His Lordship then proceeded to
consider the evidence in the case. Having done
80 at considerable length, he pointed out that
while the witnesses ‘called on behalf of the
plaintiffs had few opportunities of meeting the
deceased, and. could only say that they had
never seen anything odd or strange in his be-
haviour, the witnesses for the defence, who de-
posed to-his insanity, were in constant associa-
tion with him, and had therefore ample means
of observing his true and inner life. The learn-
ed judge continued :}—It is for you to say ‘whe-
ther the accumulation of this evidence for the
defendants has not this effect on your mind,
that it leads you. to the conclusion that what-
ever fluctuations there may have been in the
condition of Mr. Knight’s mind, for some years
before he made that will he had been subject o
delusions, and especially he had been subject to
delusions with reference to the character, the in-
tention, the motives of his son's acts ; and if
you come to the conclusion that he was subject
to these delusions, I beg to- particularly impress
on your minds that it is the duty of the plain-
tiffs to satisfy you that. at the time when the
testator -made that will he was free from'those
delusions, or freé from their influence.. The
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-burden of proof, as it is called, is upon thdse
who assert that the testator was of sound and
disposing mind. In considering that question
you cannot, 1 am sure, put aside the contents
and the surrounding circumstances of: that will.
Then, on considering whether or not he was free
from delusions as to the characters of his several
sons whom he passed over in the disposition of
his estate, though he left them sums of money
eut of his personalty, you cannot disregard the

fact that he selected one having no. natural |

claims upon him, of whom he knew little, and
to whom he was under no obligations, which are
usually recognised as the foundation on which
to make a gift of this kind. This must be
taken into your consideration in determining
whether at the time he did this those prevailing
delusions which I have referred to had passed
away, or were utterly inoperative.

The jury found that at the time the will was
execnited the testator was not of sound mind.

DIGEST.

DIGEST OF ENGLISH LAW REPORTS

FOR JANUARY, FEBRUARY, MARCH, AND
APRIL, 1873.

(Continued from page 803.)

EQUITABLE SEOURITY.

The owner of a farm deposited deeds, dated
1774, by way of security for a loan, stating them
in a letter to be title-deeds of said farm, and the
deeds wete 50 received in good faith. Subse-

quently said owner deposited later title-deeds of-

said farm with the plaintiff, who had no. notice
of the previous transaction, as security for
another loan. Held, that said letter, fogether
with the deposit of said deeds of 1774, created
an equitable security. ‘The deposites was not
bound to examine the deeds, and was not tound
by constructive notice of their contents.—Drxon
v. Muckleston, L. R, 8 Ch, 155.

EVIDENCE.~-See DAMAGES, 4; PRINCIPAL AXD
AGENT, 1 ; TROVER. .

EXRCUTORS AND ADMINSTRATORS.

1. A Dbill alleged that the defendant was ex-
ecutor of a testatrix, and, before probate, had
possessed himself of part of the personal proper-
ty of the testatrix, and prayed for ‘general ad-

- ministration, The defendant :pleaded that no
legal representative of the testatrix had been ap-

: “Eoi‘nted.‘ Held, a good plea.—Cary v. Hills, |

R. 15'Eq. 79. :

2: A testator was a partner in.a firm under
an agreernent, wheéreby, on the death of a part-
* ner, his ‘share was to be determined and taken
“.from-the firm in -two years. -The testator ap-
pointed three. -executors, one of whom was his
partoer. His share was not withdrawn, but.in-

: terest-was allowed upon it All the residuary
- Jegatees'to whom such share belonged, acquiesc-
#d in this arrangement, except the plaintiff, who
“filed a bill demanding an account and a share in

the profits- which had arisen frem the employ-

ment of said share in the business. Held,

that the plaintiff was not entitled to an account

grcsgmég in said profits.— Vyse v. Foster, L. R.
. 808. :

3. Action against an executor. Plea, plene

admimstravit.  Judgment for plaintiff. The

game plaintiff brought an action on said judg-
ment, suggesting a devastovit. The defendant

. pleaded facts, showing that assets bad come to

his hands before said judgment, which had been
misappropriated, if at all, with eonsen} of the
plaintiff.  Held, that if said facts constituted an
answer, they would have been a defence upon
the plea of plene administravitin the first action,
and therefore could not be set up as-a defence to

- the suggestion of a devastovit.—Jewsbury v.

Muwmmery, L. B. 8 C. P. 56
See PAYMENT,

FRAUDULENT PREFERENCE.—%¢ BANKRUPTCY.
(GENERAL AVERAGE.—-Sge ARBITRATOR.
GIFT.~~See ADVANCEMENT.

GUARDIAN.

Where a person has been duly appointed by

~ will under 12 Car. 2, c. 24, § 8, to be guardian

of the testator’s child, a common-law court has
no discretion to refuse a writ of habeas corpus to
epable the guardian to obtain possession of the
child, unless the child is of an age to choose a
guardian for herself, or the guardian is an im-
"r%gper person.—In re Andrews, L. R. 8 Q. B

HaBEAS CORPUS.—See GUARDIAN,
HicEWAE.—See WAY,
HoUsE.—S8e¢¢ STREETS.

HUSBANXD AXD WIFE,

A woman deposited money received as execu-
trix in a bank to her account as executrix. fHer
husband paid money to said account after it had

‘- ceased to be used for executorship purposes, and

checks were drawn by the wife for payment of
debts due by her husband and for household ex-
penses, The husband died. Held, that the
wife was the agent of the husband in receiving

_ and drawing the money deposited by the hus-

band, and that such money belonged to the hus-
band’s estate, and not to the wife.-—Lloyd v.
Pughe, L. R. 8 Ch. 88; s. ¢. L. R. 14 Eq. 241;
7 Am. Law Rev. 475.

INDECENT ASSAULT.—See ASSAULT.

INDICTMENT,

Indictment for conspiracy by a trader to re-
move his goods within four months before pra-
sentation of a bankruptcy petition against him.
“Verdict of guilty.” Held, that the omission ta
allege that the trader had been adjudged bank-

. rupt was cured by verdict.-—Heymonn v. The

Queen, L. R. 8 Q B. 102, .

INFRINGEMENT.—8¢¢ COPYRIGHT.
INJUNCTION. :

'

1. Creditors of C. begar actions in New York
on Dbills of exchange accepted, payable and dis-
honored in London, wtih a view to attach debts
due C. from various New York houses.. Held,
that the. court in England would not grant an in-

junction to restrain said actions in New York.—

In re Chapman, L. R. 15 Eq. 75. £

2. A corporation having compulSory powers
for. supplying gas within a-borough, began’ tp
‘supply gas within a neighboring township. The
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_plaintiff, who had similar powers within gsid

.-township, prayed an injunction to restrain said
- corperation from -suppplying gas within said
_township, alleging that the corporation was

about to supply a mill with gas, which otherwise

_ would have been supplied by the plaintiffs,
. Held, that there was no such allegation of pri-

_vate injury-as the court would allow as ‘the

- foundation of a bill.—Pudsey Coal Gas Co. v.
. Corporation of Bradford, L. R. 15 Eq. 167,

See INSURANCE, 2; NUISANCE,

INSOLVENCY.—See BANKRUPTCY, 3.

INSURABLE INTEREST.—See INSURANCE, 8.
INSURANCE.

1." The plaintiff requested a broker to effect *

insurance for him upon chartered freight in the
Cambria, 'The broker saw certain information
in Lloyd’s list, a paper which was regularly
taken by the defendant, which npon examina-
tion he did not believe related to the Cambria,
angd in good faith he requested the defendant to
insure said freight without disclosing said in-
formation, which was in fact material. A slip

" was accordingly initialled, but before the

" policy was made out, said information came to

the knowledge of the defendant. A policy
was, however, filled out and delivered to the
broker. A few days later, further information
was received showing that the Comébria was a
total loss. Held (by MARTIN and BRAMWELL,
B.B., CLEAsBY, B., dissenting) that the de-
fendant could not be assumed to know the
contents of Lloyd’s list, but that the policy was
valid, as the defendant was by his actions
estopped from denying the policy was good ;
or had elected, by filling out the policy, to
treat the contract as valid.—Morrison v.
Universal Marine Inswurance Co., L. R. 8

- Ex. 40,

2. Abill was filed by an insurance company
for cancellation of a policy on account of mis-
répresentation, and a few days later an action
at law was begun on the policy. The company
then prayed for an irjunction to restrain the
action at law. Held, that the court of equity

_ had jurisdietion of the case, but that a court of

law was a more convenient tribunal for trial
of the facts. Injunction refused. —Hoare v.
Bremridge, L. R. 8 Ch, 22.

8. The plaintiffs, shipowners, obtained an
open policy to a specified amount, upon cotton
per steamers from A, One hundred and two
bales of cotton were received by the plaintiff’s
agent at A., with directions from the shipper
to ship at the latter’s risk. By mistake said
agent gaye a bill of lading under which the
bales were at the. plaintiff’s risk, but think-
ing they were at the shipper’s risk, he did
not advise the plaintiffy, and the bales were

not declared vpon the policy. The plaintiffs. |

declared on other cotton on said policy in the
order of its shipment. Said one hundred and
two bales were lost, and. the shipper claimed

" payment under his bill of lading. Thereupon

the plaintiffs inserted in said declaration on
the policy a declaration of said one hundred
and two bales. It was found that by usage

of insurance business, where a policy is effect- |

ed on goods by ships to be declared, the
policy attaches to the goods ay soon and in

_the order in which. they ‘are shipped, and that
the assured was bound to. declare them in
such order. ' In case of mistake in the order
of declaration, itisthe duty of the assured to

" correct the ‘declarations, which is' sometimes
done even after loss.. .Held, that the plain-
tiffs were liable for the loss of said bales
under thé bill of lading, and therefore had an
insurable interest in the hales ; and that both:
by said usage and by law declarations might be
altered as above in the absence of fraud,—
Stephens v. Australasion Insurance Co., L.
R.8C. P. 18,

See PriorITY, 1.

INTEREST.

A trustee for a company paying his own
money on behalf of the company in accord-
ance with a contract obliging him to make
such payments, is entitled to-interest on such
payment on the winding up of the company.
—In re Beulah Park Estate. Sargesd’s Claim,
L. R. 156 Eq. 43.

Sece PARTNERSHIP.
Joint TENANT.—See LEGACY, 2.
JuRrIsDICTION,

On a special case raising questions of legal
limitations at the instance of a plaintiff not .
in possession, the court declined to make any
order, or to entertain any fictitious question
ags to title-deeds or accounts, in order to found
jurisdiction.—Pryse v. Pryse, L. R. 1§
Eq. 86.

See INJUNCTION, 1'; INSURAWCE, 2.

LaAxD.
Adjoining arches supporting a railway was
certain land used as an embankment to the
arches, and & strip of land running alongside
the railway ‘and necessary for the purpose of
repairing the arches.  Held, that said pieces
of land were ““land ” under 25 & 26 Vict. c.
102’,7 § 77.—Higgins v. Harding, L. R. 8 Q.
B. 7. . . ‘

LANDLORD AND TENANT.—See DISTRESS,
LEASE.——See CONTRACT.

Lrcacy.

1. A testator bequeathed one-sixth part of
his property in trust for each of his daught-
ers for life, remainder to the children of each
daughter respectively upon attaining twenty-
one years or marriage ; provided any of such
daughters should die without leaving a child
who should attain twenty-one or marry, then
her share in trust for ' the testator’s surviving
daughters in equal shares, if more than one,
during their respective lives, and after their
respective decease for their respeetive children
per stirpes and not per capita. The testator's
daughters were minors when the will: was
made. Two daughters married, and. died
leaving children who attained twenty-one ;
and then a third daughter: died leaving no
children. Held, that the share of said’ third
daughter was divisible between her three sur-
viving sisters and the children "of her two
sistérs who had died.— Waite v. Littlewood,
L. R. 8.Ch. 70.
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2. A testatrix :directed  ‘fat'the death of
my sisters A. and J. the residue of my pro-

erty is to pass to my relatives in America.”
%’eld, that the next of kin of ‘the testatriz in
Anmerica, living at her death, were entitled as
joint tenants.—ZEaygles v.- Le Breton, L. R. 15
Eg. 148.

See DEVISE ; EXKECUTORS AND ADMINIS-
TRATORS, 2 ; PAYMENT. '

LETTER.

Where a person applies by letter for shares .

in a company, it seems he will be bound as a
shareholder from the moment the letter of
allotment is posted although it is never re.
ceived.— Wail's Case, L. R. 15 Eq, 18,

-LIEN.—S¢e BANK.

L1QuIDATED DAMAGES. — See DAMAGES, . 3 ;
PENALTY.

-LoAN,—See BANK.
MARSHALLING ASSETS.—Se¢¢ DEVISE, 1.

MASTER AND SBERVANT,—Se¢¢ NEGLIGENCE, 1;
PriNcirAL AND AGENT, 1.

MEASUREMENT.—QS¢¢ COVENANT, 2.
MINE.—See DAMAGES, 1 ; NEGLIGENCE, 4.

MoORTGAGE.

W. demised certain estates to L. on long
terms by way of mortgage. Subsequently
W. conveyed the estates by deed, to which L.
was party, but not a conveying party, to C.
upon trust for W. as follows: W. was to re-
ceive the rénts until a certain day, and in
case W. then repaid certain sums advanced
by L., C. was to reconvey. In case of W.’s
default C. was to sell the estates and hold the
pproceeds in trust to repay L.’s advances and,

old the remainder for W.  Held, that the
terms were not surrendered or merged, and
that said deed was a mortgage, and was not a
deed creating a trust which W. could enforce.
—Locking v. Parker, L. R. 8 Ch. 30.

See DEVISE, 2; EQUITABLE SECURITY;
» ’
PRIORITY, 2.

NE Exrar.

A ne exeat may be issued against a defend-
ant who has been ordered to pay a sum of
money in an administration snit, although
the day of payment has not arrived, if he is
about to leave the country.—Sobey v. Sobey,
L. R. 15 Eq. 200,

- NEGLIGENCE.

1. The daughter of the plaintiff was in-:

stantly killed by the. defendant’s negligence.
Held,” that as the daughter was killed no

action lay for loss of her services, .or for her.

burial expenses,—Osborn v. Gilletf, L. R. 8
Ex. 88. :

2. By statute a railway company must
maintain fences along the line of its railway,
for the accommodation of the owners and

_occupiers of lands ddjoining. The plaintiff
hired a stable for his horse, with privilege of
allowing the horse to graze during the day
-over land adjoining a railway. One night the
horse escaped into said land, strayed through

s defective fence -on the railway, and. was
killed, -Held, that the railway company was

- liable.— Dawson v. . Midland. Railwedy Cb.,: L.
.R.8 Ex. 8.

3. Action for injuries received by plain-
tiff in consequence of collision while travel-
ling on defendants’ railway.  Plea that the
plaintiff was carried under a free pass, where-
in it was provided that he shculd travel at

" his own risk.  Replication that the injuries

were by reason of the gross and wilful
negligence and mismanagement of the de-
fendants, Demurrer. Held, that the de-
fendants were not liable. -~ Demurrer sustain-
ed.—McCawley v. Furness Railway Oo., L.
R. 8.Q. B. 57.

.4, The defendants were a canal company,
and the plaintiff proprietor of a coal mine
under part of the bed of the canal. Said
company was authorized by statute 'to take
land for the canal, the minerals in the land
being reserved to the owners thereof, subject
to a proviso that in working the same no in-
jury should be done to the navigation. It
was also provided that a mine owner wishing
to work his mine should give certain notice to
the company, which should then inspect the °
mine, and consent or refuse to allow the same
to be worked ; in the latter event paying the

. market price for the same. If the company

should omit to give or refuse such consent,
the mine owner might work the mine. = The
plaintiff gave proper notice, but the defend-
ants did not inspect, and réfused to purchase
the mine.  The plaintiff worked the mine
without regard to the surface, with knowledge
that the eftect would be to let down the sur-
face and probably dislocate the slate and
admit water, but otherwise was not negligent
or unskilful, but took coal in the ordinary

* manner, and could not otherwise have sbtain-

ed full benefit of the mine.  Consequently,
without negligence of the defendants, water

_ entered the mine. The plaintiff brought an

action of tort, charging negligent management
of the canal, whereby the water escaped to
the damage of the mine. ~ Held, that the
action could not be maintained. It seems
(KeLLy, C. B, and .Picorr, B.) that the
laintiff was entitled to compensation for the
Foss of the coal under said act.—Dunn v. Bir-
mingham Canal Co., 1. R 8 Q. B. (Ex. Ch.)
42; s 0 Lo R 7 Q. B.244; 6 Am., Law
Rev. 695.

See ARBITRATION; PRINCIPALAND AGENT, 3.

NOISE,—Se¢ NUISANCE.
NoOTARY PUBLIC.—See AFFIDAVIT.
NoTIiCE.—See PRIORITA, 2.

" NUISANCE.

Bill for injunction to restrain owners of
buildings adjoining the plaintiff’s house from
causing nuisance by noise and vibration by
use of an engine. Discussion on amount and
nature of noise necessary to sustain the. in-
junction.—Glawnt v, Fynney, L. R. 8 Ch. 8.

OrDER OF COURT.

If an order of court has been made to' sell
at auction, and there has been an aftempt to
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sell at auction which has failed, the property

cannot be wsold at private sale without an | -

alteration in the order ; and any practice in

chambers to the contrary is irregular,-—Berry

v. Gibbons, L. R. 15 Eq. 150,

PARTNERSHIP.

By articles of partnership a partner advane-
ing money to the partnership was to be con-
sidered a creditor of the partnership in
respect of such advance, and was to be allow-
ed interest on the same. The partnership was
dissolved.  Held, that interest must be
allowed to the partners on their respective
advances. It appears that in general
partnership, aceounts subsequent to dissolu-
tion will not bear interest as between part-
ners.—Barfield v. Loughborough, L. R. 8
Ch. 1. : '

Sec EXECUTORSTAND ADMINISTRATORS, 2,

PAYMENT.

A testator directed an annuity to be paid to
H. for life, and a ‘‘ proportionable part of
said annuity to be computed to the day of
H.’s" death from the last preceding day of
payment,” to the executors or administrators
of the said H. Such proportionate part was
paid to the husband of H., who never took out
Jetters of administration ; and the husband
died leaving his son his executor. Held, that
said payment to the husband of H. was not
valid, and that the son might recover said’
proportionate part.—Mitchell v. Holmes, L.
R. 8 Ex. 119. .

Sec PRINCIPAL AND AGENT, 2.

Penavry.

Under an award W. was to purchase an
annuity of £1200 for D.  If such annuity
should not be secured as directed the sum of
£100 should become due on the last day of
each month, until the annuity should be se-
cured ; ““these monthly payments are to be
considered as additional to the payments due
in.respect of the annuity, and as a penalty
for delay in the legal settlement of the same.”
W. made default in securing the annuity.
Held, that said monthly payments of £100,
though called a *‘penalty,” was not one
which the court would allow to be satisfied
except upon the terms of securing the annui-
ty.—Parfitt v. Chambre, ez parte 1’ Alteyrac,
L. R. 15 Eq. 86. :

See DAMAGES, 3.

PrrerTUITY.

A testatrix, after stating that she did not
confidently feel that her family would not
spend her money on the vanities of the world,
and that as a faithful servant of the Lord
Jesus Christ she felt she wasright in returning;
it in charity to God who gave it, gave person-
al estate to trustees to make certain annual
payments for charitable purposes, and direct-
ed that when and so soon as land should at
any time be given for the purpose, two alms-
houses should be built, and surplus appro-
priated in making weekly allowances to the
inmates. Held, that the gift was valid, as
it was an immediate gift for charitable pur.
poses, although the time of its application

was indefinite.— Chamberloyne v. Brockett, L. -
R. 8 Ch. 206. L :

PLeADING.—Se¢e DAMAGES, 8; EXECUTORS AND
_ ADMINISTRATORS, 1 ; PLEADING, 3.

Posting LETTER.~—S¢¢ LETTER,

Powzer.—See Cy-Pris.
PracTicR. —Se¢ NE EXEAT.
PrESUMPTION.—Se¢ PRINCIPAL AND AGENT, 1.

PRINCIPAL AND AGENT.

1. By statute railway companies have
power to arrest any person committing certain
frauds upon them. A station inspector ar-
rested a passenger on a railway under the
erroneons belief that he had committed a
fraud on the railway company. Held, that
in the absence of evidence to the contrary it
must be inferred that the company had given
said inspector authority to arrest under said
statute ; and that the company was liable for
his mistake.—Moore v. Metropolitan Raslway
Co., L. R. 8 Q. B, 36. :

- 2. C., the managing director of the plain-
tiffs, who were printing a periodical for D.,
refused to ‘go on with the work without a
guarantee.  Accordingly the defendant drew
a bill on D. and indorsed it to the plaintiffs,
with the understanding known to C. that a
sum due D. from 8. should be appropriated to
its payment. Prior to this, C. had lent
money on his private account to D., for which
he held D.’s acceptance to a draft in C.’s
name, When the latter bill fell due, D. gave
C. an ordgr on 8., which was paid.  Held,
that the manner in which C. received pay-
ment of his private debt constituted no defence
to an action by the plaintiffs on the first bill,
as C. was not acting therein in pursuance of
any authority, expressed or implied, from the
plaintiffs.—McGowan v. Dyer, L. R. 8 Q. B.
141.

8. By the rules of a railway company its
porters were to prevent passengers going by
wrong trains so far as they were able, but it
was not their duty to remove passengers from
the train, The plaintiff received injuries by
being violently pulled from a carriage on said
railway by one of its porters, who was under
the mistaken belief that the plaintiff was in
the wrong carriage.  Held, that there was
evidence upon which the jury might find
that the said porter was acting within the
scope of his employment, whereby the com-
pany would be liable for the plaintiff’s injur-
les.—Bayley v. Manchester, Shefficld, and
Lincolnshire Railway Co., L. R. 8 C, P, 148 ;
s.c. L. R. 7 C P. 415; 7 Am. Law Rev. .
297. .

4. K. wanted shares in a company. -B.
told K. he could get a certain number of
shares at .£3 per share, and was aunthorized by
K. to buy them for him. B., in fact, owned
the shares, having bought them at £2 per
share. Held, that B. was the agent of K.,
and must repay to- K. the difference between
the cost of the shares, and the price K. paid
for them.—Kimber v. Barber, L. R, 8 Ch. 56. -

PRINCIPAL AND. SURETY.— Sez SURETY.
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PrIORITY.

1. R. insured his life and assigned the
policy in 1860 as security for a debt. R. was
adjudged bankrapt in 1862, and in 1868 said
debt and policy were transferred for value to
the plaintiff, who had no notice of the bank-
ruptey. In 1871 R. died and the plaintiff
gave notice to the office that said policy was
wmortgaged.  Subsequently, notice of R.'s
bankruptey was given to the office, Held,
that the plaintiff’s debt was entitled to
priority.—7In re Russell's Policy Trusts, L. R.
15 Eq. 26.

©'2, An officer assigned to A. and B., two
assignees, separately the money which should
be payable on the sale of his commission, and
the assignees gave the agents of the regiment
simultaneous notice of their incumbrances.—
On Oct. 6, the agents received notice from
the Horse Guards to transfer a sum, payable
upon the sale of said commission, to said
officer. Previously to sald notice said agents
had no anthority in regard to said sum ; and
they could not pay it over without a written
receipt from said officer. On Oct. 14, A,
_gave the agents a second notice of his charge.
On Oct. 20, said officer sent a receipt as
aforesaid to said agents. On Nov. 4, B.

gave said agents a second notice of his charge.

Held, that A.’s charge had priority over B.’s,
—dddison v. Cox, L. R. 8 Ch. 76. .

Se¢e EQUITABLE SECURITY.

RaILwAaY.,—See DAMAGES, 2 ; NEGLIGENCE, 2,
3 ; PriNcIPAL AND AGENT, 1, 3.

RECOUPMENT.~-Se¢ VENDOR AND PURCHASER, 1.
RENT.—8¢¢ VENDOR AND PURCHASER, 1.

REso1SSION oF CONTRACT.—Se¢e CONTRACT, 2;
VENDOR AND PURCHASER, 2.

RipARIAN RiGHTS.

A stream divided into two branches at E.,
one branch flowing on into the river Irwell,
and the second branch to a farm, where it
supplied a trough, the overflow percolating by
no defined course into said river.  In 1847,
W., who owned said farm and land thence to
the Irwell, collected said overflow, and carried
it by a drain to a mill on the banks of the
Irwell. In 1865, W. purchased the land
through which said second branch flowed
from E. to said farm. In 1867, W. sold said
mill, with water in said second branch, to the
plaintiff.  Held, that the plaintiff could
maintain an action against a riparian owner
above E. for obstructing the flow of the water,
—Holker v. Poritt, L. R. 8 Ex. 107.

R1vER.—S¢¢ RIPARIAN RiIcHTS,

SALE.—Se¢ BANKRUPTCY, 3 ; ORDER OF COURT;
PRINCIPAL AND AGENT, 4.

SECURITY.~—S¢¢ BAWK, 1; EQUITABLE SE- |

CURITY.
-SET-0FF.—S¢¢ BANK, 2 ; CoMPANY, 2.

‘SPECIFIC = APPROPRIATION, - S¢¢ BiLLs AND
NotEs.

8reciric PERFORMANCE.—See CONTRACT, 1;
VENDOR AND PURCHASER, 2.

STAY oF PROCEEDINGS.—Se¢ EFECTMENT.
STOPPAGE IN TRANSITU,—Se¢¢ BANKRUPTCY, 3.
STREAM .—See RIPARIAN RicHrts.

STREET.

A corporation had power, whenever it
should appear to it expedient, to prescribe the
gtreet line upon which any house to be built
should be erected. The foundations of a
church were laid, and the building had made
considerable way, when a line was fixed fall-
ing within the church limits. Held, that a
church was a house, and that said line was
fixed too late.—Corporation of Folkestone v. -
Woodward, L. R. 15 Eq. 159,

SURETY.

1.. Plea to an action on a bond, that it
was executed by the defendant as surety only,
whereof the plaintifi had notice ; and that,
afterwards, a deed was made between the prin-
cipal and the plaintiff, and with the consent
of the creditors of the principal, whereby the
latter conveyed his property to the plaintiff,
to be administered for the benefit of the credi-
tors; in consideration whereof the plaintiff
and all other creditors released said principal,
*in like manner ag if he had obtained a dis-
chargein bankruptey ;" and that this was
without the consent of the defendant. Held,
that the defendant was discharged.—Cragoe
v. Jones, L. R, 8 Ex. 81.

2. The defendant gave a bond, which re-
cited that the plaintiff had agreed to employ
* J. asclerk, on the latter’s giving a bond, with
sureties, to pay over to the plaintiff all
moneys received on the plaintiff’s account,
and which was conditioned that J. should pay
over moneys as aforesaid. To an action on the
bond the defendant pleaded, -first, that, by the
terms of the agreement between the plaintiff
and J., the agreement might be terminated
by one month’s notice, which was afterward,
without the consent of the defendant, altered
to three months ; and, second, that before the
default complained of, J, had committed
other defaults of the same kind, notwith-
standing which the plaintiff had continued to
employ J., without notice to the defendant.
Held, that the first plea was bad, as it did not
show that the agreement concerning notice
formed any part-of the defendant’s contract ;
but that the second plea was good.—Sander-
son v. Aston, L. R. 8 BEx, 73.

See INTEREST.
SURRENDER.—S¢¢ MORTGAGE.
TENANT IN CoMMON.—8ee LEGACY, 2.
TITLE. —S¢¢ EQUITABLE SECURITY,

Torr.

Certain tolls existed from time immemorial
upon goods passing to, through,  or from
the borough of Brecon. A railway com-
pany had, under an act of Parliament,
acquired land and built a railway through the
borough.  Held, that there could be no toll
traverse upon goods carried by the railway
company entirely upon their railway or land
belonging to them.—Brecon Markets Co. v.
Neath & Brecon Railway Co., L. B, 8 C. P.
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(Ex, Ch.) 157 ;s.c. L. R. 7 C. P. 555 ;7
; Am, Law Rev, 485,

TRADE.-—S¢¢ COVENANT ; DISTRESS.

TRESPASS.
Defendant drove his. cab on to a railway
" company’s land having the appearance of a
public street, and refused to leaye when
requested to do so on behalf of the company.
Held, that the defendant was a wilful tres-
passer.—Foulger v. Steadman, L. R. 8 Q.
B. 65,
See Damacys, 1; NEGLIGENGE, 3.

TroVER, .
The plaintiff who was in possession of cer-
tain goods in a house was told by the defend-
ant that he meant to distrain for rent on the
day following, and he would not allow the
plaintiff to remove the goods as the latter
desired. In an action of trover, held (by
Ky, C. B.,, BranwgrL and PorLock, B.
B., MARrTIN, B., dissenting), that there was
no evidence of a conversion.—England v.
Cowley, L. R, 8 Ex. 126.

Trusrt.

The trustees under a will built a villa upon

gart of the testator’s land for the purpose of

eveloping the remainder of the land. He
had given the trustees mo such authority,
Held, that, as the trustees had bona fide laid
out.a sum to increase the value of the estate,
they could only be charged with the loss (if
any) caused by such expenditure.—Fyse v,
Foster, L. R. 8 Ch. 309.

2. The defendants received certain pro-
ceeds of real estate from two trustees, and
subsequently paid the same over to one trus-
tee without the assent or sanction of the co-
trustee, and it was in consequence lost to the
estate, Held, that the defendants must make
such loss good to the estate—ZLee v. Sankey,
L. R. 15 Eq. 204.

VERDICT.—See INDICITMENT.
WARD.—See GUARDIAN,
‘WATER.—See RIPARIAN R1GHTS.

Way.

A path was dédicated across a field, with a
reservation to the owners of the field of the
right to plough up the path. The owners
ploughed up the path, which in conseguence
became muddy, and placed hurdles at the
sides of the path, which the defendant over-
threw in order not to walk in the mud. Held,
that the defendant bad no right to deviate
from the path, and was liable in trespass.—
Arnold v. Holbrook, L. R. 8 Q. B, 96.

‘WiLL,—See DEVISE ; EXECUTORS AND ADMIN-
ISTRATORS, 2 ; LEGACY ; PAYMENT.

WINDING UP.—See COMPANY.
‘WRIT.—Se¢ GUARDIAN ; NE ExEAT,
WoRDs, :

 Other.”—8ee Lecacy, 1.

* Relatives.”—See LEGACY, 2,

“ Surviving,”-—Se¢ LEGACY, 1.

REVIEWS,

A TREATISE ON THE Law oF INSURANCE,
by 8. R Clarke, of Osgoode Hall,
Barrister-at-law. — Monetary Times
Office, Toronts, 1873. :

This will be found a useful collection
of cases on the law of insurance. All
the Canadian decisions seem to be re-
ferred to on the several branches of fire,
marine and life insurance; whilst there is
a very full collection of English and
United States authorities on fire insurance.

The author does mnot so much at-
tempt to put forward views of his own,
as to give a careful arrangement of the
points decided under the seyeral chapters
into which the work is divided. This is
a very safe plan to pursue, and ene which
gives a certain value to a book on this
subject, though we would gladly welcome
a fuller discussion on the various points
of doubt and difficulty which arise in in-
surance cases. Insurance law is known
to few, and of these few, fewer still are
lawyers. We believe that there are many
“insurance men' who are, fortunately
for the companies they represent, more
familiar with the law on any given in-
surance case than the professional ad-
viser of the company. ‘

The author puts prominently forward
a suggestion which we have heard
made before, that it would be advisa-
ble for Parliament to establish a stand-
ard policy for use by all companies
doing business in Canada. Such a pro-
vision would be a great advantage in
this, that people would by degrees know
something of their position in case of a
loss;: It is inconeeivable that at this
period of time there should be such gen-
eral ignorance on the subject of insurance.
Insurance companies are not free from
blame in this matter ; nor is it to be won-
dered at that there is a general want of sym-
pathy for them when they feel called upon
to resist claims on technical grounds, when
the insuring public see on every side the
efforts that are made by agents to obtain
risks without the slightest effort to ascer-
tain the correctness of the statements
made to them. The usual course is to
require insurers to fill up and sign a
partly printed form of application, It
would be well for the public {0 decline

this part of the programme in all cases
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where it is possible ‘or convenient for an
inspection to be made by the Company’s
agent. It may be, as isalleged on behalf of
insurers, that:no fair claims for compen-
sation are resisted, and that technical® de-
fenices are only resorted to when they
have a “moral convictien” that the
claim is fraudulent. But it cannot be
denied that a proper system of inspection
would frequently obviate the necessity
for a contest. -It would very generally
operate as a restraint upon the insured,
‘and bea safeguard to the insurer, more cred-
itable and effectual than the usual techni-
cal defences to which companies are so
often driven by their own carelessness.
This matter has more than once been
made the subject of judicial comment.

Mr. Clarke’s book will find a ready
sale among mercantile men and insurance
officers, as < well as amongst the legal pro-
fession.

AugricaNn Law Review—October, 1873.
‘ Boston : Little, Brown & Co.

The subject of an Elective Judiciary
is again taken up.  The writer thus con-
cludes his observations :

1t is seldom that a man or community con-
sents voluntarily to surrender the immediate
exercise of any accustomed power. Even its
delegation 'to agents requires a considerable
exertion of mederation and self-restraint, If
the people of New York shall deliberately
resign the power of electing their judges, and
deliberately return to the ways of ancient wis-
dom, they will, in our opinion, evince a high
degree of pohtwal intelligence, and furnish to
the world a striking proof of their fitness for
self-government, and their capacity to profit by
the Jessons of experience.”

This is instructive to those who scorn
the old paths, and is some evidence of
a healthy re-action in a most important
matter. ,

The distribution of the Geneva award
occupies a number of pages, and is an
appeal for the fair division of these
ill-gotten gains. ‘ Easy come, easy go—"

- We wish them j joy of the whole business,

and hope this is about the last we shall
ever hear of it, though this may be
doubted.

There is'a long and learned article on
the law of homicide, speaking especially

_as to the presumption of malice, and,
after a careful review, the writer lays it
down that the presumption of malice {rom
the fact of killing, and a fortiori from the

-fact of intentional killing, has been so

firmly established by the common law
from the earliest period that, if it is
thought- conducive to change the rule,
resort must be had to the Legislature.

* There is a further addition to the
criticisms on the reporters and text
writers, which we have from time to time
reproduced and to a certain extent sup-
plemented.

CORRESPON DENCE.

Law Soczefy—]’mmary FExaminations,

To T#E EDITOR OF THE CANADA LAW JOURNAL.
Dear 8ir,—I wish to lay before you
what is in my case (and may be in many

‘others) the harshness of the present ex-

aminations for admittance to the Law
Society ; and especially as of late, when
the examinations have been made much
more severe than they were (which I do
not say was not necessary), for the pur-
pose of decreasing the number of candi-
dates of the quality that were presenting
themselves. As you are aware, the books
have been increased by the addition of
Ceesar, Cicero, Virgil, and with that a
much more searching examination. Now
the writer, when at school, did not think
that he would ever study law, so that the
dead langunages were, I may say, put -
aside (excepting the Latin grammar), and
devoted his time to French (about four
years), Euclid, algebra, and the commoner
studies. Now, it may be that my scho-
lastic education is quite as good as many
of those who have been fortunate enough
to have studied Latin instead of French,
thereby being enabled to pass the present
examination. Now, sir, it is indeed hard
that I should be compelled to devote my
time to the study of these works when I
should be reading for my . “intermedi-
ates.” During the time of the Edwards
of England, French was the language
wholly used in courts, and quoted in
many text books. . I think it should be
optional (as it was a few years past—if
the candidate chose, he could be exam-
ined in Sallust or Horace); and it should
be now Telemachus, Charles the Twelfth,
or Horace, &c. Do you think that, on
application to the proper parties, they
would consider my case, and allow an
examination in French in lien of Latin?

Respectfully yours,
AN Arricrep CLERK.
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Law SocieTy—EAsTER TERM, 1873,

LAW SOCIETY OF UPPER CANADA.

08600pE HALL, EASTER TERM, 36TH VICTORIA.

URING this Term, the: following Gentlemen were

called to the Degree of Barrister-at-Law, (The names
-are given as on the roll, and not in order of merit.)

No. 1257. CHARLES VICTOR WARMOLL.
R. H. Cappy.

HueH MATHESON.

HARRY VINCENT.

JAMES REEVE.

MICHAEL BRENNAN,
SAMUEL PLATT.

WIiLLIAM MACDIARMID,
RoBERT BALDWIN CARMAN.
C. R. W. BIGGAR.

GEORGE A. MACKENZIE.
JAMES STAFFORD KIRKPATRICK.

Admitted and Called.
No. 1269, HeNRY J. MORGAN.

And the following gentlemen received Certificates of
fitness:

No. 1263,

CHARLES R. W. BIGGAR,
J. B. MCARTHUR.

HuaeH MATHESON,
ALEXANDER DUNBAR.
GEORGE A, MACKENZIE.
MicHAEL BRENNAN.
JAMES STAFFORD KIRKPATRICK.
D. G. MACDONELL.

R. H. DENNISTOUN,
JoHN MCMILLAN,

C. BoGART., '

And on Tuesday, the 20th May, the following gentle-
men were admitted into the Society as Students of the
Laws:

University Class.

HaMiLToN CASSELS.
JoaX W. BURNHAM.

Junior Class.

ROLLAND A. MACDONALD.
DoNALD M, CHRISTIE,
G. WALLACE BAIN,

'W. JOHX MULHOLLAND.
J. CLARKE ECCLES.

A. McD. KNIGHT.
FRANKLIN J. BROWN.
ETHELWOLF SCATCHERD.
HugH STEWART.
WILLIAM LAWRENCE.
M. G. CAMERON.

Avrticled Clerk.
ALFRED WRIGHT.

Ordered, That the division of candidates for admission
on the Books of the Society into three classes be abolish-~
ed. ' '

That a graduatein the Faculty of Arts in any University
in Her Majesty’s Dominion, empowered to grant such
degrees, shall be entitled to admission upon giving a
Term’s notice in accordance with the existing rules, and
paying the prescribed fees, and presenting to Convocation
his diploma or & proper certificate of his having received
his degree,

That all other candidates for admission shall pass a
satisfactory examination upon the following subjects,
namely, (Latin) Horace, Odes Book 3 ; Virgil, Aneid,
Book 6 ; Cmsar, Commentaries Books § and 6 ; Cicero,
Pro Milone. ' (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon the following subjects : —Cesar, Commentaries
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3 ;
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :~—Real Property, Williams; Equity,
Smith’s Manual ; Common Law, Smith’s Manual ; Act
respecting the Court of Chancery (C. 8. U. C. c¢. 12), (C.
S. U. 8. caps. 42 and 44).

That the subjects and books for the second Intermediate
Examination be as follows :—Real Property, Leith's
Blackstone, Greenwood on the Practice of Conveyancing
chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Snell’s Treatise ; Common
Law, Broom’s Common Law, C. 8. U. C. ¢. 88, Statutes
of Canada, 29 Vic. c. 28, Insolvency Act,

That the books for the final examination for students
at law, shall be as follows :—

1. For Call.—Blackstone Vol. i., Leake on Contracts,
Watkins on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts.

2. For Call with Honours, in addition to the preceding.
—Russell on Crimes, Broom’s Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Jarman on Wills. Von Savigny’s Private International
Law (Guthrie’s Edition), Maine’s Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Watkins
on Conveyancing (9th ed.), Smith’s Mercantile Law,
Story’s Equity Jurisprudence, Leake on Contracts, the
Statute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certificates
of fitness and for call are continued.

That the Books for the Scholarship Examinations shal
be asfollows :—

18t year.—Stephen’s Blackstone, Vol. i., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. S.e. 12,C. 8. U.C. c. 43.

2nd year.—Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell’s Treatise on Equity,
the Registry Acts.

8rd year.—Real Property Statutes relating to Ontario,
Stephen’s Blackstone, Book V,, Byles on Bills, Broom's
Legal Maxims, Story’s Equity Jurisprudence, Fisher en
Mortgages, Vol. 1, and Vol. 2, chaps. 10, 11 and 12,

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province.

That no one who has been admitted, on the books of
the Society as a Student shall be required to pass prelim-
inary examination as an Articled Clerk,

J. HILLYARD CAMERON,
Treasurer.



