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CANADIAN BAR ASSOCIATION.

There will be found in another place an extract from a
alifax paper noticing the meeting of the Nova Scotia Barris-
ter’ Society, to receive the report of a committee appointed to
Consider the formation of a Bar Association for the Dominion
o Canada, The report and the paper read by a member of the
Ova Scotia Bar contain much sound common sense and
Sothe valuable suggestions, which, however, are not new to
€ readers of this journal. It will, however, be news to some
°f them to be told that legal education in all the provinces
S “below the standard in Nova Scotia,” and that “there
S Dot much use trying to raise the standard there with the low
AVerages about us of New Brunswick, Prince Edward Island,
Uebec and Ontario.” This writer evidently knows nothing
a. Out Ontario. In his next paper, however, he can give
'S own ignorance on the subject as further evidence of the
nee.d of some such association as he ably contends for, to
®tlighten even this member of the Bar of Nova Scotia.
tene. © 2Te glad to know, however, that this gentleman only
Presents his own views, for we are authorized to say on
®half of the Nova Scotia Barristers' Society that the Bar of
At province do not at all claim that the standard of legal
Ucation in that province is higher than in Ontario or in the
ot ®T provinces of Canada. The lawyers of N ova Scotia are
2y too sensible of the fact that in their province much can
e One to improve not only the standard, but the system of
. gal education. They can, however, claim that they have
“deavoreq to make some advance in these respects. The
Jate .Sir John Thompson, the late Mr. Justice Rigby, Mr.
HSt?ce Sedgewick, of the Supreme Court of Canada, and Mr.
Ustice Graham, of the Supreme Court of Nova Scotia, were
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mainly instrumental in founding in 1884 the Law Sch
Dalhousie University, which has done and is still doing g°°
work in Nova Scotia, and has attracted students frow t
Maritime Provinces. The reference to the standard of educa:
tion in the various provinces has already given rise to €0 :
siderable discussion, as a result of which the merits Of'ou
more western schools have received favorable COmPa.ﬂSOI;
with that of Nova Scotia. We are pleased to publish :
contribution on this subject, in the form of a joint let.te’
from the president of the Nova Scotia Barristers’ Society
and the secretary of the Dalhousie Law Faculty. ¢

In reference to the Dominion Bar Association, the grea
object to be aimed at is the assimilation of the 1aws$ of the.
various provinces. Whether that should precede the form?
tion of the proposed society or whether such formation wollo
be a factor in producing the desired end, may be a matter .
o.pinion, but we shall certainly hear more of these matters ?n
time moves on. The next step is a meeting to be held ;
Montreal on the 15th inst. in response to a circular which hi
been largely signed by a number of the leading membefsl "
the Bar in the various provinces. A copy of the circ®?
appears in another place.

IS A WRONGFUL ARREST CURABLE?

s -, f ap
Having in a former article examined the conditions ©

arrest, the auxiliary question, ¢« Is an arrest when qungf
curable?” and its disseverable partner, “ May a detentio” S
originated be lawfully continued ?” seem naturally tO Sugg:he
themselves for treatment, A candid and close study © tic
matter shows that all judicial lore, in England, in emp ?)ur
strain, asserts the negative to both these queries'. the
own decisions, unfortunately, are difficult to reconcile Wltl.i dg-
consensus of English opinion, or rather, one pafticular Jﬁaiﬁ
.ment (Southwick v. Hare, 24 O.R., 528) is hard t0 exP

In the light of the accordant burden of the rest.

e . . an
The proposition now being considered—the justice
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force of which, heretofore but feebly challenged by counsel,
Ve been time and again judicially approved—could not b-e
Stter expressed, could not appropriate a fitter garb than 1is

Showp by the crisp, allsatisfying sentence from Withers v.
¢nley, Croke 379, (honored and venerable record): “'Every

Unlawfy] detainer of a prisoner, after he has gained a right to
€ discharged, constitutes a fresh imprisonment.”

In Lyford v. Tyrrell, 1 Aust. 85, the Court held that a
Party’ to facilitate whose arrest on criminal process the follow-
g day, had been taken in charge on civil process on a Sun-

3¥—a prohibited course in this regard—was entitled to be
'Schargeqd altogether.

Again, in Wells v. Gurney, 8 B. & C. 769, the Court, con-
TOonted with the converse state of facts—a specious arrest on
“Tmina) process made upon a Sunday, so as to permit of a
té}king into custody on valid civil process on the Monday—in

1stinctly forcible fashion, and by reasoning certainly as lucid
28 that discernible in Lyford ~v. Tyrrell, justify their finding
3t the concerted artifice disclosed was a glaring abuse of
authority- Birch v. Prodger, 1 New R. 135—another luminous
ca'SE:\‘idOI)ts. the same position as that assumed in Lyford v.
Y7rell, reliance being had on the near identity of circum-
Stances in each.
stinIn Eggz'ngton's Case, 2 Ell. & B. 717, it was, with fuller,
d more powerful argumentation, ruled thaF, . where a
“fendant had been improperly apprehended on civil process,
1a Sunday, he could not be detained, for the same cause,
? Subsequf:nt legal warrants sought to be lodged- ?gainst
the Moreover, could there be language more exphc:t thlin
shet. ®mployed in Percival v. Stamp, 9 Excl.'l. 171 “If t e

Nff make an arrest on . . . an invalid warrant, this
ga\{e him no right to detain the party on any other valid Wri_ts
cohlch Might be at that time in his hands; for the sheriff

U4 not avail himself of a custody brought about by illegal

*3s to execute the other writs.” “If an arrest was ma(.ie
unday, or in a way not authorized by law, the sheriff
Not afterwards make that valid by detaining the person
°f a legal writ.”

a
Qoul d
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Further, in Humphrey v. Mitchell, 2 Bing. N.C. 619, it VVﬁts
stated that where a first arrest was a false impfisonmen-’
by reason of the wrongful act of the sheriff himself{ of
officer, no subsequent conduct or act of his could legaliz®
continuance by him of that imprisonment. In this Counhat
McGregor v. Scarlett, 7 P. R. 20, shows conclusively * n
where an arrest has been compassed in an irregular way
expedient can be resorted to to rectify it. fals€

The adjudication in Sowthwick v. Hare (an action for
arrest and imprisonment) was that the detention O ent
plaintiff after the time at which a warrant of Comn.utme
(under which he had been arrested in another county W!
backing, for an offence punishable on summary conviction
actually endorsed for execution in such county, was juStlﬁa g

The importance of this decision, whether right of Wrof;s:
reaches far beyond a mere question of pecuniary dar,nafioﬁ
for it was decided by the Judge, before whom an applic® me
by the then defendant for his release from custody had Cohat
(and who happened, afterwards, to preside at the trial) © -
he could not be discharged ; but must await, in gaol, the jo
mised ceremony of endorsement of the warrant—3a dedaratlo ‘
'.chat seems to impugn an imposing mass of English aut
ity, as well as contradict no little of our own. o

It might at this point be observed that it does notéion
necessity, follow that a party—no matter what its found? his
—may maintain an action for every unlawful detaine? @ o
person, as, for instance, in the case of Reg. V. Boyle, 4 t. of
256, where, although a person imprisoned under 2 warfa? ded
a justice not fully qualified, was, on habeas corpus, conc® ht
his freedom, his title to recover in an action Wwas t Ougto
questionable. On the other hand, it is essential, of coufsféga1
be established in a suit of this description, that som® i
detention has been endured. und

It might be said that Southwick v. Hare went o0 the groence
that the bulk of the cases cited for the plaintiff had ref¢” erly
to dealings with civil process, and were, therefore pre siot
deemed inapplicable to that investigation. The impre® oW

however, is apt to be formed that if an imprisonmen

thout?
was
» e,

¥
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Mg out of a civil matter—by exposing its tainted origin—
My be shown to be invalid, a fortiori one connected with a
riming) charge (where the loss of liberty would, in gene':ral,
© More prolonged or reveal conditions of greater severity),
ught not to be supported. Furthermore, in a contrast of
®Ir salient events, neither Lyford v. Tvrrell, nor Wells v.
“rmey—both crucial authorities—can be distinguished f'rom
case Presenting purely criminal features. There are, besides,
“evera] cases in our own Courts, which, in another, thoggh
closely related, aspect of the discussion, seem exactly in. point.
TeSpass ab initio is a cognate theme, and its bearing on
Ihe inquil'y here is impossible to be escaped. In Kerby v. Denby,
o & W, 326 (an action for breaking into and enterl?g the
plalntiﬁ’s dwelling and for false imprisonment) it was decided to
Ve been an appropriate direction to the jury that the defend-
oS having become trespassers ab initio by the breaking open
' the door, they could give damages for the later grievance.
wh in Hooper v. Lane, 6 H. L. C, 535, it was announced that
Qoﬁre a wrongful entry had been consummated, a legal arrest
dnot afterwards be effected. .
car n Morris v, Wise, 2 F. & F. 51, where a constablej, in
B Ying a prisoner to jail, took him half a mile extra viam,
Vles, J., intimated that damages might be awarded——not. for
° UNWarrantable deflection alone—but also for the pe‘rlc')ds
_Stention that preceded and followed it; an instruction
ani;nly implying that the custody on whi?h was thus imprt;fsseé(li,
Vit t-0 which adhered the stamp of illegality, had suftere
ation, likewise, at its source.
bee . Clark v. Woods, 2 Exch. 402, a party ?;vhose goocil)s had
whin distrained under a warrant of a Justice of the e}::clil,
enti: Contained an wunauthorized award of costs., wai1 eh
Part ted to recover the whole sum directed t(_) be 1ev1ed,t. ougt
Wheo of the amount was rightfully due; wh1'le the maglstrz; e
as afi endorsed the warrant for execution in another county,
Telieved from Hability. | .
tatyy, € judgment in our own Courts Whl(fh .most Zu OIr{ -
72 ely expounds this doctrine is Hoover v. Craig, 12 pp.' .
" “here, the defendant, Hunter (a constable), armed with

a
V)
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a search warrant of a Justice of the Peace of the county of
Haldimand, for a horse suspected of being gtolen 27
concealed, which required the bringing of the prope‘,fty’
together with its harborer, before him—on its discovery, Selzleqe
and conveyed it into the adjoining county of Brant, where't 5
informant (his co.defendant) lived. The action being one
replevin, to determine the jurisdiction of the County Court ry
the county of Haldimand to try the case it became necess? g
tor the Courts to pass upon the validity of the original takins A
This they concluded had been tortious; and, having beeﬁs_%
branded, it was further declared on the authority of th.e, .lo
Carpenters’ Case, that the constable was a trespasser ab mlt.ln’
and could neither justify the detention, nor resist repleV”
of the animal in Brant. -
In jones v. Grace, 17 O.R. 681, the Court applied the reas(’er’
ing of Hoover v. Craig to disclosures there relating t0 %I;lef
sonal arrest; and emphasized the conclusions of the hlg‘der
Court in an exceedingly strong judgment. The case 1111 atl
of Re Hendry (reported ante p. 241), while in this TeSP¢"
extension, is none the less an affirmance of Jones V- G’””'e efl
In Friel v. Ferguson, 15 C.P. 584, where a party ha on
arrested under a backed warrant, in another jurisdictlon, of
charge of felony, without a complaint in writing, an ugrld
oath having been first made, the justice issuing it was 1°
liable for the imprisonment. The sole derivative of
for founding the warrant, viz., a sworn information, being Wa
ing, this, doubtless, will appeal to the mind as an extreme® the
but the Court, meeting the defendant's contention tl?% ting
act of the endorsing magistrate exonerated him (the imﬂﬁnd&
justice), enforced the principle that the detention was
fensible by reason of the latter's previous action. '

thority
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ENGLISH CASES.

e— o o

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.
(Registered in accordance with the Copyright Act.)

We continue the June reports from p 508, ante.

COM
P
ANY — DEBENTURES — TRUSTEES FOR DEBENTURE HOLDERS —RECEIVER—

P
URlchpM_ AND AGENT — LIABILITY FOR GOODS ORDERED BY RECEIVER—
NDISCLOSED PRINCIPAL.

A I Gaskell . Gosling, (1896) 1 Q.B. 669, the Court of
igzeal gLord Esher, M.R., and Lopes and Rigby, I.J.]_].)
gOOdl‘ed in opinion. The action was brought for the price of
Who }Sll ordered by a receiver of a joint stock company,
pOWerad bee.n appointesi by the defendants in pursuance of a
e a contained in a mortgage deed made by the company to
holge efendants by way of security for certain debent_ure
S0 to {)S’ and which deed expressly provided that the receiver
alone € appointed was to be * the agent of the company, who
in - should be liable for his actsand defaults.".The defel.ldants,
im tr Suance of the power, appointed the receiver and dlrec?;ed
eStabl(.) Pay all moneys received into an account in a banking
oul(;shmen.t in which they were partners, and that no money
Rameq be withdrawn without the concurrence of a person
Cory by them. After the appointment had been made .the
neverl)-illlly was ordered to be wound up, and the receiver
Pany, eles.s continued to carry on the business of the com-
hiry, and in so doing the goods in question were ordered. by
Stan‘di Lord Esher and Lopes, L.J, thought. that, notwith-
l‘eceivng t?’e terms of the trust deed, the receiver Yvas nc?t a
€I within its terms, because of the special stipulations
Ont:n?s to the moneys to be received by him; that what was
With ¢ plate(? by the deed was the appointment of a receiver
One © Ord}nary powers of a receiver, and who out of the
by hiz): received would have power to pay for goods ordered
Co »and that in any case he ceased to be agent of the
w SPany, if he ever was so, so soon as the winding-up order
Made, and that therefore the receiver in this case was the
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agent of the defendants who appointed him and continued hir®
after the winding-up order, who were liable as undisclosed prit
cipals for the goods in question. Rigby, L.J., on the other han¢
ansidered that the fact of the stipulation as to the dispost
t1or'1 of the moneys to be received by the receiver, was fmma
terial, and that according to Cox v. Hickman, 8 H. L. C. 208
and Mollwov. Court of Wards, L. R., 4 P. C. 419, and Jef73 .
chk:von, L. R., 1 Ch. 183, the stipulation of the deed as to the
receiver being the agent of the company was binding
although the moneys to be received were to be applied for the
bene.ﬁt of the defendants who appointéd him, and that the
making of the winding-up order did not make any differenc®
The majority of the Court seems to have considered tha
ur}less the defendants were liable the plaintiffs would
:elltl};?ll:t fremedy, and the defendants would be reaping 'th;
f of the goods furnished by the plaintiffs without pay
or Fhem' Rigby, L.J., on the other hand considered *

rec?wer was personally liable to the plaintiffs, and entitl®

to indemnification out of any other assets of the compa?y’
and that if the plaintiffs failed to recover from the recei’®

they would be entitled to be subrogated to his rights again®
the company.

Pro —
BATE— PRESUMPTION OF DEATH—PROOF OF DEATH.

; In the goods of Saul, (18g6) P. 151, which was an 2P
ion for probate of the will of a person who had gone to ® t
on board of a ship which had not been heard of sinceé 3f:h
March, 18gs, it appeared that an insurance company 1«e
whom the alleged deceased had insured his life, had bY tht
letter of its officer stated that it did not intend tO cont®®

the application. Bar X ante
' nes, J. filed, gT
probate. J., on the letter being .

plica'

TRUSTER— nev?
Rmz Ifkmcu OF TRUST—TRUSTEE BENEFICIARY—CESTUI QUE TRUST CDO‘,Aﬂcl‘
BREACH OF TRUST—CONTRIBUTION BETWEEN CO-TRUSTEES™™

OF TRUST MONEY—PAYMENT OF DEBT DUE TRUSTEE OUT OF ADVANCE- .
Chillingworth v. Chaméb as 2 Sul?
. Chambers, (1896) 1 Ch. 685, W stui

brought by the plaintiff, who was both a trustee and cie to

a .
que trust, against a co-trustee to compel him to contrl
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2 loss occasioned to the trust estate by reason of an improper
inVestment of the trust funds in which the plaintiff had con-
Curred. The share of the plaintiff in the trust estate. was
More than sufficient to make good the loss, but the plaintiff
‘ontended that the defendant was liable to contribute equally
With himself to make good the loss. The Court of Appeal
(Lindley’ Kay and Smith, L.JJ.)affirmed the judgment of
Orth, J, that the plaintiff was not under the circumstances
Chtitleq to any contribution from the defendant; and holding
that Where a breach of trust is committed at the instance of a
cestuj que trust, the share of the cestui que trust is liable to
¢ impounded to indemnify the trustee against the loss occa-
Sloneq by such breach of trust; and that the fact that the
Plaintif occupied the double position of both trustee a?ld
“eStui que trust did not in any way lessen his liability to 1n-
demnif}’ his co-trustee to the extent of his beneficial interest.
art of the moneys improperly advanced by the trustees to
the Plaintiff had been applied by him in payment of a debt
ue by him to his co-trustee the defendant, and it was con-
®0deq that inasmuch as the defendant had in this way
lndirectly derived a benefit by the breach of trust, he was at
ea..st bound to make good one half of the amount so ap-
Phed’ but the Court refused to accede to that contention.

t

o T
RTGAGE‘-PURCHASE OF EQUITY OF REDEMPTION—PAYMENT OF PRIOR MOR
GAGE gy PURCHASER OF EQUITY OF REDEMPTION—MERGER.

Ligquidatio, Estates Purchase Co.v. Willoughby, (1896) 1 Ch. 72@
decision of the Court of Appeal in which there was a d{f—
(::;ence of opinion. The question was whether a charge paid
alj by a purchaser of the equity of redemption was kept
Ve for the benefit of the purchaser, or was to be deemed to
faave been discharged. Lindley and Smith, L.J]J., dec‘lded n
VoL Of the view that the charge had not been kept alive, and
reay’ L.J, that it had. The facts of the case as stated in the
seport are somewhat complicated—but the result of them
“TIS o be as follows. Walker having contractec} to pur-
t sea business, agreed with Willoughby, Paulet and Ixen?‘ledy,
TTow from them £ 10,000, £9,000 and £6,000 respectively,
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for which he gave them a charge on his interest in the bus!
ness. Kennedy assigned his interest in the charge to one
Norton. After this assignment Walker paid Kennedy sum®
reducing his claim to £1,878, but whether these payments ha

been made with the concurrence or privity of Norton was
not shown. Kennedy subsequently mortgaged his equity ©
redemption to Windsor. Windsor then sold the interest
mortgaged under a power of sale in his mortgage to the
plaintiffs, and in the same deed Norton also joined ?n,
assigned all his interest, receiving £1,000 of the plaintlffs
purchase money. The plaintiffs claimed to be entitled tO the
benefit of Norton's charge for £6,000 on the ground that
the payments to Kennedy were invalid as against Nortot
and as against the plaintiffs as his assignee. There f”as
no express assignment of Norton's mortgage to the plaiﬂtlf_fs'
’I.‘he majority of the Court considered that all that the plai?”
tiffs intended to buy was Windsor's interest free from incu™”
brance, and that by treating Norton's claim as paid off the
Plfiintiﬁs got all the benefit thus bargained for, but by Peg
mitting them to treat it as a subsisting encumbrance it woul

enable them to rank in competition with Willoughby ar(;

Paulet in respect of the original £6,000 advanced by Kent? J
and mortgaged to Norton, which was never intended. Ka}’é
L.J.,on the other hand considered that the plaintiffs we i

entitled to treat Norton's mortgage as a subsisting Secuﬁtyj
fmd to any benefit which might be derived therefrom, in¢ 1fo

ing the right to dispute the validity of the payments made PY

Walker to Kennedy after he had mortgaged his interest
Norton.

»r-
MORTGAGE— AL MOF
GE—POWER OF SALE—SALE UNDER POWER TO ONE OF SEVERA®. el

GAGORS—REDEMPTION—MORTGAGEE, DUTY OF—TENANTS IN COMMON™

ARY RELATIONSHIP, f
(o)

In Kennedy v. DeTrafford, (1896) 1 Ch. 762, tWO pomts by
some importance are discussed. The action was prough’ ale
one of two mortgagors (tenants in common) to impeact © 1e
made to the other of the mortgagors under the power © Shat
contained in the mortgage. The plaintiff claimed eith® tthe
the sale was void as a sale under the power, and that



English Cases. 543

—_— geesr o

Mortgaged property was still redeemable by plaint.iff ; or
'that the mortgagees were liable to the plaintiff for negligence
I selling without taking proper precautions to secure the
best price obtainable; or that the plaintiff was entitled to the
benefit of the purchase as a purchase on the joint account of
the plaintiff and his co-mortgagor. The sale had been
H'lade by private contract after the usual notice of the inten-
tion to exercise the power had been given to the mortgagors,
3t a price equal to the principal interest and costs due on
€ mortgage. Previous unsuccessful efforts to effect a sale
had been made, and the offer of the mortgagor who had pur-
“hased had been accepted bona fide by the mortgagees. The
ice.Chancellor of Lancaster had declared the sale void, bu.t
the Court of Appeal (Lindley, Kay and Smith, 1..J]J.) unani-
Mously reversed his decision, holding that the sale was a valid
a0d effectual exercise of the power, and that there is nothing
O Prevent one of two tenants in common mortgagors from
Purchasing for his own benefit under the power of sale, and
Crefore that the plaintiff was entitled to no relief either as
38ainst the mortgagees, or as against the mortgagor who had
€Come the purchaser; and the fact that the plaintiff had not
®en informed of the contemplated sale to his co-mortgagor
s held to be no ground for avoiding the sale; and the con-
tention that tenants in common of an equity of redemption
Stand in 4 fiduciary position to each other so as to preclude
~1Y one tenant from buying the mortgaged estate for his own
enefit was declared to be unfounded in law.

Try
s A T AK-
TEE—DEBT LUE TESTATOR'S ESTATE FROM PARTNERSHIP—AUDI STOCK T

1 - )
NG—FEXPENSES OF PROTECTING ESTATE—TENANT FOR LIFE—REMAINDER-MAN
—

CaPrTaL anp INCOME.,

fnre Bennett, Jonesv. Bennett, (1896) 1 Ch. 778, was a petition
i}; a trustee of a will for the advice of the Court on two ques-
n Itls' By the will the residuary estate had been 'bequeathfld
l‘esifiust for one for life, and for others in remainder. ’1‘t e
or uary estate in part consisted of a debt'due. to the tfes a-
whiOf £15,000, being the amount of his Cap}tal in a ﬁrn'n rom
Pa °h he had retired under an agreement with the continuing

ftners that it should be a debt due from them, and bear

i
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interest until repayment, and which provided that the teStf"tor
should have free access to the books at all times, and containé
various provisions intended to satisfy him as to the contim{e
solvency of the partnership, and on breach of any of which
he was to be entitled to claim payment of the £ 15,000. The
questions submitted for the opinion of the Court were (1)
how often an audit of the accounts and stock-taking of the
partnership ought to be made? and (2) whether the eXPeflSe
of such audits and stock-taking was chargeable against Canta
or income? The Vice-Chancellor of Lancaster determin®
that the audit and stock-taking ought not to be made oftene’
than once a year, and that the expense thereof should ybe
borne by the income ; but the Court of Appeal (Lindley, Kay
and Smith, L.J].) thought he was wrong on both points an
that the trustee ought not to be limited to a yearly audit 3t
stock-taking, but that he ought to have a discretion to have®
an audit and stock-taking at more frequent intervals, &7
though, in the absence of special circumstances, an annud
audit would be sufficient. On the second point it Wa® he
by the Court of Appeal that the expense of the audit 2%
stock-taking was chargeable against the capital, as being #*
expense incurred for the protection of the fund.

S
INES
ComPANY—DIRECTORS—NOTICE OF MEETING OF DIRECTORS—NOTICE oF BUS

TO BE TRANSACTED—COMPANY, AUTHORITY TO USE NAME QOF.

La Compagnie De Mayville v. Whitley, (1896) 1 Ch. 788 W?S
an action brought by a director of a joint stock compé"ﬂyhe .
his own name and that of the company against two ot
directors of the company, to prevent them carrying (')h
certain resolutions passed at a meeting of directors at W
the plaintiff was not present. 'The plaintiff Seal, an
defendants Whitley and Tellier were the directors ©
company which had been recently formed, twO dire
being a quorum. Tellier and Whitley held a meeting On.med
F?br}lary without notice to Seal, at which they appomthe
O'Brien a director, appointed solicitors and bankers o v
company, and accepted an offer for offices for the Compaial
On hearing of these resolutions on the 22nd Februafy’
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Procured a memorandum to be signed by five of the seven
Signatories to the memorandum of association, authorizing
him to yse the name of the company in an action to prevent
the resolutions being carried into effect, and on the same day
the writ issued in the name of the company and Seal as co-
Plaintiffs against Tellier and Whitley. On the same day
before the writ was served Seal received notice of a board
Meeting to be held on the 24th of February, not stating the
Usiness, and a letter from Whitley stating that the business
transacted on the 14th February would be brought up again.
he meeting was held; Seal did not attend; Tellier and Whit-
€Y were present and allotted to themselves the necessary
Qualification shares as directors, and the resolutions of the
l4th F ebruary were confirmed, and O’'Brien and Taylor were
4Ppointeq directors. The plaintiff then amended the writ by
Adding (rBrien and Taylor as defendants, and asking a
qeclaration that the resolutions of the 24th February were
"2valid, and for an injunction to restrain the defendants from
Scting on them, and to prevent O'Brien and Taylor acting as
'fectors,  The plaintiff moved for an interim injunction, and
© Company, pursuant to a resolution passed on the 24th
®bruary, also moved by the same solicitors who had been
:fpointed at that meeting, to have the name of the company
"Uck out, as having been used without authority. North, J.,
t.efore Whom the motions originally came, granted the injunc-
on, being of opinion that the meeting of directors on the 24th
ebruary was void, because of the omission to state the busi-
WZSS to be transacted in the notice calling it, and though he
thes of _Opinion that the name of the company was used_by
Plaintiff Seal without authority, yet he refused the motion

© strike out the company’s name as a plaintiff, because he
o S of opinion that the resolution authorizing the motion to
A Made was invalid. On appeal, however, the' Court of
] PPeal (Lindley, Kay and Smith, L.J].) differed with North,
» Altogether on the crucial point of the case, and held that

n

al
s th(.)ugh a notice calling a meeting of shareholders must
opec.l £y the business, yet that rule did not apply to meetings

'Tectors, and though it might be convenient that it should
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do so, it was not necessary to its validity. The meeting of
the 24th February being therefore regular, the resolution®
passed at it were held to be valid, and the plaintiff's mOtio”
for an injunction failed, and the company's motion to strike
out its name as a plaintiff was granted, with costs again®
Seal as between solicitor and client.

TRADES — . H
ES UNION—STRIKE-— PICKETING—INDUCING PERSONS NOT TO CONTRACT wiT

PLAINTIFFS—INDUCING WORKMEN TO STRIKE IN ORDER TO INJURE TuEIR BV

PLOYER'S CUSTOMER—CONSPIRACY AND PROTECTION OF ProPERTY ACT: 1875

(38 & 39 VicT., c. 86) ss. 3, 7—(Cr. CODE s8. 523, 524-)

Lyons v. Wilkins, (1896) 1 Ch. 811, shows that alt
the operations of trades unions have been to some
legalized, there is still a limit beyond which they ma
lawfully go. The facts of the case Were that a strike
been ordered by the defendants, the secretary and a mem ©
of the executive committee of a trades union for the Purp?se
of securing an increase of wages. For the purpose of makﬁ.lg
the stcrike effective the plaintiff's works were picketed, that ,19'
oy r’tam persons were posted in the neighborhood of the Plam’
tiff's premises, who were furnished with cards requesting thos®
to whom they were delivered to refrain from working foé
the Plaintiffs. The pickets accosted persons On entering 2
leaving the plaintiffs’ premises and endeavored to persu? ¢
them not to work for the plaintiffs. The executive committe®
also endeavored to get one Schoenthal, who was 2 manufa®
turer of goods for the plaintiffs, to cease to do work for thet™
and on failing to do so, they ordered a strike of his WOfkme.n'
And another man named Scott, who made goods for the plaiﬂ(;
tiffs, was also threatened with a strike if he did not cease
work for the plaintiffs. The action was brought for an injuﬂ‘z
tion to restrain the defendants from procuring of conspifi® td
procu?e persons to break contracts with the plainti s, 32 P
from inducing or conspiring to induce persons not t° ot
into contracts with the plaintiffs. On a motion for an intefl
locuto.ry injunction, North, J., granted the application aﬂﬂ’
:es.t?amed 'the defendants from maliciously inducing °F C:of
tElx-lxw.g"co_1nc1\1ce= persons not to enter into the employ™® Kay

e plaintiffs. On appeal the Court of Appeal (LindeY

hough
exten
y ot
ha
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and Smith, 1..]].), though dismissing the appeal, varied the
termg of the injunction so as to make it more strictly conform
to the words of the Conspiracy and Protection of Property
Act, 1875 (38 & 39 Vict., c. 86), (see Cr. Code, sec. 523 (f) ),
and restrained the defendants, etc., * from watching or beset-
ting the plaintiffs’ works for the purpose of persuading or
Otherwise preventing persons from working for them, or for
a'ny Purpose except merely to obtain or communicate informa-
tlon»" and also “from preventing Schoenthal or other person.s
Tom Wworking for the plaintiffs by withdrawing his or'thclr
Workmen from their employment respectively.” The action (.)f
the defendants as regards Schoenthal, between whom and his
Vorkmen no dispute existed, being held to be wholly illegal

a .
nd Unwarranted.,

!
BrEacH oF TRUST—FOLLOWING TRUST FUNDS— SATISFACTION.

Crichion v. Crichton, (1896) 1 Ch. 870, is a decision of the
ourt of Appeal (Lindley, Kay and Smith, L.JJ.), on appeal
trom North, J. (1895) 2 Ch. 853, noted ante P 65. Partof
he funds of marriage settlement had been diverted by the
USbang from the purposes of the trust, and the action was
Tought by the representatives of the two children of the
Arriage, against the personal representatives of the grand-

f , . s whic
ather's estate to compel the restoration of moneys which he

aq diverted from the trusts. It may be remembered that

°'th, J., held that as to £4,801 of stocks which had belonged
© trust in question, but which had been settled on one ‘of
the “hildren of the marriage by way of marriage sett%ement,
at chilq’g representatives were precluded from calling for
os "Sstoration of that sum. The Court of Appeal, however,
Sy 7d that there was no evidence that the son on whom tlﬁat
th;n Was settled knew from whence it was der1ved‘, or t ?5
e S Was any evidence that his father intende.:d thaf; it shog
hisln ANy way a satisfaction of any part of .h1s clau.ns u}? er
fOr,e the fathers, marriage settlement. Notwithstanding t eret-
fup t,hat the £4,801 of stocks had been part .of the t}fus
it S In Question, the representatives of the child on w .om
4 been settled were held not to be debarred from calling
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tore
on the representatives of the grandfather’s estate to T€8

, iag®
that amount to the trusts of the grandfathers mat™l g
settlement.

INTESTATES' ESTATES AcT, 1890 (53 & 54 VICT., C. 29) 85- % 4—Wipows
—DowerR—(58 VicT., c. 21, ONT.). it
In Re Charriere, Duret v. Charriere, (1896) 1 Ch. 912;,65’
became necessary to determine the effect of the Int.eSta e
Estates Act, 1890 (53 & 54 Vict, ¢ 29) from whi¢ wa
Ontario Act, 58 Vict., c. 21. is adapted. The questlon-onal
whether the widow’s dower was subject to 2 PrOport; the
part of the charge of £500 given by the Act in favor © the
widow of an intestate, or whether she was entitled tOh Jo
£500 and also to her dower without any abatement. North

d on the
held that the £500 must be proportionately charge
dower.

IMPROVEMENTS —TENANT IN cOMMON—MORTGAGE-

In re Cook's Mortgage, (1896) 1 Ch. 923 a ten®t
common in fee of one-half, and a tenant in common for ent
the other half of land, jointly laid out £700 in per? ras
improvements; the land was subsequently sold under aied-
mount mortgage and the tenant in common in 16 aftet
The question arose as to how the surplus purchase moneY’cided
payment of the mortgage, was divisible. North, J» €2 mo?
that the representatives of the deceased tenant in ts at
were entitled to one-half of the value of the improveme;%o‘
the time of sale, provided the same should not exceed trib%
He says: “ The share of the purchase money now ¢ 00k®
table to be received by those now entitled to Rebect? 1Pt
moiety will be one-half, and also such further sum > s put
sents one-half of the present value of the imPfovemene tha?
so that such further sum is not in any case to be O,r
one moiety of £700.”
MAGE® p

ei?
In ve Hill's Mining Co., (1896) 1 Ch. 947, 2 C"mpanzvt;diﬂg
in voluntary liquidation, a scheme was SaﬂCtioned prhat the
for the sale of the assets to a new company,a? '

CoMPANY—WINDING UP—LiQUIDATOR—SUMMARY JumsnxCTIO"’
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Shareholders should have the option of taking Shares' in tl.le
lew company, in proportion to their respective holdings in
the o1q. One Bayliss, one of the shareholders of the
Company. applied for shares in the new compar}y, and
Sent with his application a cheque for the required de.-
POsit.  The bankers of the company with whom the apph-
“ation wag lodged omitted to forward the appli?atlon
to the liquidator, who thereafter sold off all the shares in the
new company, including those which should have been
allotteq to Bayliss. The liquidator distributed all the ass?ts
°f the olq company, except the proceeds of shares unappl.led
for, anq he had no shares which he could allot to Bayliss.
~Nder these circumstances, Stirling, J., held that he had no
Jurisdiction upon a summary application by Bayliss in the
Winding-up proceedings against the liquidator, to declare the
latter liaple in damages.

»

EXECUTOR LEGATEE — MORTGAGES—PRIORITIES OF EQUITABLE TRANSFEREES—
NOTICE.

In Graham v. Drummond, (1896) 1 Ch. 968, a testator w.ho
haq Covenanted in a settlement for the payment of an annuity
Uring the joint lives of himself and wife and the life of th.e
Su.rVivOr of them, bequeathed certain railway stocks to his
midow, whom he appointed his executrix. He died in 1882.

€ executrix proved the will, and in 1886 she transferred the
I‘a11Way stock to her bankers to secure a debt of her own. In
.22 she gave the plaintiff a charge on the same stock to
Scure advances made to her. Neither the bankers nor the
Plaintify had any notice of any unsatisfied debt of the teéta-
% and the plaintiff gave notice to the bankers of his cla}m.
th ¢ bankers subsequently sold the stock, and aftex: deductmg

*If own claim, paid the balance of the proceeds into Court;

© trustees of the settlement claimed that the money was
St‘111 an asset for the satisfaction of the testator’s debt upon
ols Ovenant for the payment of the annuity. The plaintiff,
> the other hand, claimed it by virtue of his charge, a.nd

omer, J., held that he had the better right, being of opinion

Hhat the rule that a purchaser for value from an executor who
’
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is also a residuary legatee, without notice of unsatisfied debts;
or of anything making it improper for the executor sO to deal
with the asset, is entitled to hold as against any unsatiSﬁed
creditors, applies equally whether the transferee acquires %
legal or only equitable title, provided that ncither the Court
nor the executor retains any control over the assct.

PRACTICE— . suM
SPECIAL CASE-—QUESTIONS OF FACT—PROCEEDINGS ExTRA CUFR

CURIA— APPEAL—JURISDICTION—OkD. XXXIV., R. 1—(ONT. RULE 554)-

B.urgess V. Morton, (1896) A.C. 136, is a somewhat PeCUhar
case in that the parties by special case sought to obtain t,he
JUdgrr,lent of the Court on a question of fact. The parti®®
were in conflict as to the facts, but stated in the case SUC
facts as they were agreed on, but as Lord Halsbury observes
they did not state either the inferences of fact, of all the
facts from which inferences were to be drawn. Having * ue
laul}ched the case, they sought to make it subject t0
"}'dmafy consequences of appeal, as if the cas¢ had ¢
S“'nPl.y a question of law. When the case came be
.Dlv1s1ona1 Court, on the judges of that Court objectin
it was not properly a special case, they on the invitatio?
couns‘el nevertheless agreed to hear it and decide it a5 %
question of fact. This judgment the Court of APEJ
reversed. The appellant being dissatisfied with that decis
appealed to the House of Lords, but their lordships (Lo¥ i
Halsbury, L.C,, Watson and Shand) were unanimous tha
Wh*.?re, as in this case, the proceedings are extra curs ﬁ:
curia, the judgment of the Court is in the nature of an arbd
trator’s award, and is not appealable, if objected to—an
where the Court of Appeal in such a case has entertain®
appeal and reversed the decision of the Court belows " o
House has no jurisdiction except to reverse as inco et

. . ts-
the judgment of the Court of Appeal, which it did with cos

of
STATUTE AUTHORIZING RENEWAL OF LICENSE—REPEAL OF STATUTE: gFFECT

VESTED RIGHT.

Reynolds v. Attorncy-General for Nova Scotia, (1896) A
:40’ may be briefly noticed as involving a point of gene " oal
erest. By a statute of Nova Scotia licenses for worki? )
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‘*{ere authorized to be issued, and by the samestatute there was
glven a power of renewal. The appellants having obtained a
license for two years, applied for a renewal, but prior to the
application the section of the statute authorizing the rencwal
f:'cci b?en repealed by an amending Act.  Under this §tate of
o 1: it was held by the Privy Council that the amending A(ft

away the power to renew the license, and that even if
veitamepding Act were construed so as not to int.er.fere with
no‘t ed rights, the appellants possessed only a privilege and

an accrued right to a renewal.

PRAC(ECE‘SPECIAL LEAVE TO APPEAL—STATUTE GIVING COURT POWER TO ACT
OTHER THAN LEGAL EVIDENCE.

to tﬁfo""s v Larker, (1896) App. Cas. 245, was an appli%‘ation
e Privy Council for leave to appeal from a decision of
vi:ifupreme Court of Tasmania, pronounced under the pro-
Ourils of a statute of that colony, which. empowered the
the b ?O be. guided by equity and good conscience only and (?n
Sible est ev1fience procurable, even if not requ1red. or admis-
aw In ordinary cases, and not to be bound by strict rules of
OT equity, or by any legal forms. Their lordships (Lords
uSaetsOf], Hobhouse, Macnaghten, Davey and Sir R. Cc?u.ch) re-
auth _‘he application, being of opinion that a (.160151on SO
aPpea;lzed could not properly be made the subject of an

CORRESPONDENCE.

LEGAL EDUCATION IN THE DOMINION.

P )
the Editor of the Canada Law SJournal,

wS I;’_‘It seems to us that a correspondent of the Canada
havin zg’ es is taking tou seriously the remarks r.eported as
cotj ag Beer% made by Mr. Bulmer at a meeting ?t the Nova
Ucat; arristers’ Society, respecting the condition of legal
Actiye lon n the various provinces. Mr. Bulm(?r took a very
Part in the establishment of the Dalhousie Law School,
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and, naturally, has a very high opinion of its merits ; but you
may be well assured that in making a comparison between
the standard of local education in Nova Scotia and in the
othe.r provinces, he spoke for himself alone. There js not 2
barrister of any standing in the province of Nova Scotia W
is not aware of the existence of excellent faculties of 1a%
Com.le.cted with Laval and McGill Universities, or who is not
familiar with the distinguished names connected with th.e
Osg?ode Hall School and the law faculty of Toronto Unt
versity. The Bar of Nova Scotia have 2 high opinio? 0
their own institution, but they realize that the relative sma™
ness of their province makes it a difficult task to comP® ¢
with the institutions we have named; and certainly they
woulq never dream of asserting on its behalf any sue
peculiar and extraordinary eminence as is claimed for it b
Mr. Bulmer, whose zeal for the institution with which he b2
bee.n connected, betrayed him into the use of an 3"‘1’1"3551‘.)1.1
Wh.lch’ upon second thoughts, he would be the first to 4%
f:lalm. The remark in question was certainly not acquiesce
in by the audience to which it was addressed.

RoBERT L. BORDEN,
President Nova Scotia Barristers’ Society’

B. RUSSELL,

Secretary Dalhousie Law Faculty"

C.OPY of a resolution of the Council of the Nova Scot®
-Barristers’ Society, held the znd September, 1896
“Resolved, that this Council observes, Wwith regret, "
publicity has been given to a remark made at a late meen'ﬂg
f)f the Society, derogatory to the standards of legal educa.t o
m the o.ther provinces of the Dominion. That this Counml oc;
t;ke this early opportunity of expressing its disapproV? -
at remark, and of recording its' opinion that the gentlemhe
who made it spoke his own views only, and not those ©
profession in Nova Scotia.” ’

that
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SIC UTERE TUO UT ALIENUM NON LAEDAS.

FIRTH ». BOWLING IRON COMPANY.
LR 3 C.PD. 254

Alack ! sweet Muse, not mine the high emprise
To sing the cherished Ram of Polypheme,
The Zebu all good Brahmins patronize,

Nor yet the steeds of Phaebus’s proud team,—
I sing the passing of Dame Firth’s milch cow.
(A meet yoke-mate for Pegasus in plow ! )

Defendants delved in mines of coal and iron'
Beneath the plaintiff’s farm in York’s old shire ;
And, ’gainst the straying kine, they did environ
Their gaping pits with fence of cabled wire—
A sage device if well maintained, in sooth ;

A snare withal if left to Time’s sharp tooth !

Now iron oft is good for man and beast

When taken in the form called iodide;

But in its common state, to say the least,

Is no fit lodger for a cow’s inside !

So, when our heroine had grazed her fill )
From sward bespent with wire, she fell quite ill.

She died. A Vet. was called, skill'd in his art ;
“I swear,” quoth he, sans thought of irony,
“This cow ’gainst living more did steel her heart !

:: Her pericardium’s strung up to “Cc” )
With wire that erstwhile fenced the Bowling Works.

“Go sue the careless wights ; they're worse than Turks »

* * * * * * * * *
Eave, for the plaintiff : “Clear law ’tis to-day
- That he who puts upon his low-—or high—Ilands
o A lethal thing, all damages must pay )

That flow therefrom. (see Flelcher versus Rylands.)
:?wt_'ﬁ', contra : “Here no laches doth arise,

And Wilson versus Newberry applies !”

Per LinpLEY, J. : “We think defendants knew
*“ The woe their fence would work when waxen old;
« Their duty was to keep it staunch and true,
. Nor let it knock the plaintiffs cattle cold
« Unseasonably. Wire fences have their use,
But not in wrestling with cows’ gastric juice »

“ Ouoad this case the law’s plain to the Court”;
[Though rhyme forbids the very words employed,
Xet have I not committed false report.] )
(.'TIS couched in a sound rule, of doubts devoid,
“g.maxim old, that he who rulns;xa),r”read as
ic utere tw' ut alienum non taeaas . CHARLES MORSE.
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DIARY FOR SEPTEMBER.

1 Tuesday...... Court of Appeal for Ontario sits.

2 Wednesday ..De Beauharnois, Governor, 1720.

6 Sunday ...... Fourteenth Sunday after Trinity.

7 Monday...... Labor Day. .

8 Tuesday...... Jewish year 5657 begins._

12 Saturday ....Frotenac, Gove.DO}Of (,}?‘?a?:;' 1692. a
13 Sunday ...... Fifteenth Sunday after Trinity. . Convocad”
14 Mond!y ...... Qi{ebec taken, 1759. Law Society of U. c.c

tion meets. : 2.

17 Thursday ....First Parliament of U. C. met at Nx:ilga;;a' 179

18 Friday ...... Earl of Aberdeen, Govern'olf—(renera ) 1893.
20 Sunday...... Sixtcenth Sunday after Trinity. 6
22 Tuesday...... Courcelles, Governor of Canada, 1 ’)S:n-Chiefv 1766
24 Thursday ....Guy Carleton, Lieéxt.;](}og. and Com.-t
25 Friday ...... Sir W. J. Ritchie died, 1892. ol opens:
27 Sunday ...... Seventcgnth Sunday after Trinity. Law‘§C;° P
28 Monday...... W. H. Blake, 1st Chancellor of U. C., 184
29 Tuesday...... Michaelmas Day.

30 Wednesday ..Sir Isaac Brock, Administrator, 1811.

Dominfon of Canada.

SUPREME COURT.

— [yune &
Ontario.]

PURDOM 7. PAVEY.

. —A
Action—Jurisdiction to entertain—Morigage on foreign lands
aside—Secret trust—Lex rei sitae.

after ¢
An insolvent firm assigned for the benefit of creditors. -Shg?léon’ S0
assignment a brother of E. D., a member of the firm, died n and 2 thelt
and left real estate there which he devised to his parents for life father, W2
death to E.D., who some months after sold his interest to h:_sthe insolV ot
mortgaged the lands to P. An action was brought by creditors © arrer 10 the
firm to have this mortgage set aside as fraudulent, and 2 derlr; 547 Thet
statement of claim was allowed : Busrns v. Davidson, 21 .O' .allege that
action was then abandoned, and another brought in which it wa:- a fraud leﬂd
P. took the mortgage as trustee only for E.D., in pursuance od it was ask.es
scheme to hinder, delay and defraud the creditors of the firm, an d the monte
that P. be declared a trustee for D. of the said mortgajge an allowed by
secured thereby. A demurrer to this statement of claim Was )
ARMOUR, C.J., but his judgment was reversed on appeal. 23 A R. 99
Held, reversing the decision of the Court of Appeal (13 e”ad ae
that the action would not lie ; that the above allegation could (.m 4 e€ made
one impeaching the mortgage transaction as fraudulent for havmgli i of
on asecret trust ; that so far as the lands were concerned the V&

ction 10 et
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transact;
action depended on the law of Oregon, and it was not alleged that

a .
t:(il(::i{l:f todthat law a c.onstructive tru‘st would arise by reason of the intent
Oregon C:n : ‘delay creditors, and the Court could not assume that the law of
e Separat;r;sfponded to the statutory !aw of Ontario ;.that the d.ebt could not

even if o] d from the security, and it was doubtful if the action would lie,
action qu}' an attachment of the debt hafl been asked for; an(.l that the
Cution f(;r d‘"bs'-lhstance an attempt to get sat}sfactlr?n by way of equitable exe-

Aper ebt out of a mortgagee’s interest 1n foreign lands.

)Ppedl allowed with costs.

Iffrd"’”x for appellants.

Gibbons, Q.C., for respondents.

Ontar
ario.] [June 6.

me,«“pn. . CARTER 7. LONG.
Mives :}Z,Zd’//z and agem‘A-Arf'vance‘s to fzge_nt lo /{uy goods—Trust goods
If an as . ose of agent— /\e‘.ﬁlew’ﬂ-—./:qmtlezle title.
gent is entrusted by his principal with money to buy goods, the

ey wj .

Y will be considered trust funds in his hands and the principal has the
ad in the funds producing it.
principal

Mon
Same |
mit{“tl}?rest in the goods when bought as he h
as an e i}’-oods so bought are mixed with those of the agent, the
Portion 0‘} tl]t]ab]e title to a quantity to be taken from t}le mass equivalent to the
O the ype e money advanced wHih has been used in the purchase, as well as
Undejpended balance. ’ .
chattels Willthe present system of proce.dure in Ontario a
Juden support an action of replevin.
Ap ge ‘le“_t of the Court of Appeal (23 A. R. 121) affirmed.
Gz‘&F;(,a dismissed with costs.
Cremm’ Q.C., for appellant.
7, for respondent.

Ontario.]

n equitable title to

[June 26.

WILLIAMS 7. LEONARD.

Chayy

7

el mortgage— Description—Bills of Sale Act R. S. 0. (1887), ¢ 125—
‘th — Deblor and

4

c’_f (7;f’a/~0rder to amend pleadings — Interference Wi
o 20or— Pyychase by creditor—C onsideration—Existing debt.

a chattel mortgage the goods conveyed were described as follows :

3
A
of . . .
8agoy. a“’;lth said goods and chattels are now the property of the said mort-
> and are situate in and upon the premises of the London Machine Tool

f King street in the city of

o. L@
Lonfj(z,ens,c,r'lbmg the premises) on the north side o
escriptio; ‘"::i na schedulg referred to in the mortgage was tl‘.)ls addmopal
all hel‘eaf.t and f‘“ machines in course of construct}on, or which
neys he er be in course of construction or completed,‘whxle any of Fhe
by the m reby secured are unpaid, being in or upon the premises now occupied
ortgagor . . or which are now or shall be on any other premises in

€ 5aiq .
Saldl city of London.”
e, .
(1‘:,’ affirming the decision of the Court of Appeal
Ont. P, R. 544), that the description in the scC

and of the Divisional

Ourt
hedule could not
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se descfibed

extend to goods wholly manufactured on premises other tha;;;:t within the
in the mortgage, and if it could the description was not tsucovel' ;nachi“es 50
meaning of the Bills of Sale Act, (R.S.O., 1887, ch. 125) to

manufactured. .

The Supreme Court will not interfere on appeal _““rth ::ct(:rfl)r
provincial court granting leave to amend the Pl‘ead‘"?gs’l w
matter of procedure within the discretion of the Court belo ‘a e in conside’”

A purchaser of goods from the maker of a chattel mortiiof valuable €%
ation of the discharge of a pre-existing debt, is a purchaser
sideration within sec. 5 of the Bills of Sale Act.

Appeal dismissed with costs.

McEvoy, for the appellant.

Gibbons, Q.C., for the respondents.

er made bY 2
der being 2

— [Jume &
North-West Territories. ] )
CONGER 7. KENNEDY. v estati— /"ﬂi

Constitutional law—Marital rights— Married woman—S _t’_i.);; ;‘e : pretation of

diction of N. W. Territorial Legislature—Statute

R.S.C c[. S0—N.W.T. Ord. No. 16 of 1889. . the persoﬂal

The provisions of Ordinance No. 16 of 1889, re.spectmg of the North”
property of married women, are intra vires of the I.‘eg.lSlatur;eﬁnitiOn of Pr%°
West Territories of Canada, as being legi*?tion within the nt-Governo n
perty and civil rights, a subject upon which the Lneutenarnor-Genera‘ n
Council was authorized to legislate by the Order of the Goj’teries Acty B h
Council passed under the provisions of the North-West Terri '(; consistent wit
ch. 0. The provisions of said Ordinance No. 16 are not | 6
secs. 36 to 4o inclusively of the North-West Territories A.Ct. Ordinance No. Itt;

The words “ her personal property” used in the said ing referencehe
are unconfined by any context, and must be interpreteq as h:\’ equently to th
all the personal property belonging to a woman, married su ; since
Ordinance, as well as to all the personal property acquire
women married before it was enacted. e

Brittiebank v. Grey-Jones, 5 Man. L.R. 33, distinguished.

Appeal allowed with costs.

Hogg, Q.C., for the appellant.

Taylor, Q.C., for the respondent.

Province of ®@ntario.

12
COURT OF APPEAL. [MaY
Practice.]

CLARKSON v. DWAN. ent—-—/”””d/
Summary judgment—Writ of summons—Special indorsem
Promissory notes—Amendment.
The indorsement of a writ of summons by which sums ‘:l;;ich co
interest upon promissory notes largely in excess of anythlr’gh was not @
sibly be due except by virtue of some special contract, whic

. _od for
re Cla“‘:';ed pos-
1leg°d’
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Held, not a good special indorsement. . uished
McVicar v. McLaughlin, 16 P.R. 450, distinguished. L
Held also, BURTON‘;( J.A’., dissenting, that the special }ndor'sen;’ené “::
bad, anq no amendment could be permitted, for the reasons given in the 0
elow, reported 17 P. R. 92.
4. R. Lewis, ().C., for the appellants.
£.4. Anglin, for the respondent.

Practice.] [May 12.
SMITH v. LOGAN. '
,udg{’le”t‘Aﬁl’earan:evl)ey’ault~ Tender—Notice—Irregularity—~Motion Jor
Judgment,
Until the law stamps have been attached to, or impressed upon, the pa}i'e;
:Pon Which a judgment is drawn up, there is no complete, effec'tlvez (()1r va 1t
fi §ment ; and an appearance tendered after all the work of signing Ju grlr:lelx;
o c!efault has been completed, except the attachment of the stamps, should be
Teceiveq and entered. . -
here an appearance, though tendered before, is .not entered by 'T
Offcer until after judgment, it cannot become an effective appearance unti
aft'er the judgment has been set aside ; and therefore the defendant cannot'be
ista;g t0 be in default for not giving notice of appearance on the day on which
ehtered, pursuant to Rule 281. .
Where tl?e p]ainttit;’s insist upon the regularity of‘a judgment as a judg-
tin default of appearance, they are not in a position to take the alterpa-
and inconsistent course of moving for judgment under Rule 739, treating
3Ppearance as regular.
€cision of the Court below, 17 P. R. 121, reversed.
- H. Blake, for the appellant.
Aylesw"’”’, Q.C., for the respondents.

men
tive
the

PractiCe,] [May 12.
SALES 2. Lake ERIE AND DETROIT RIVER R. W. Co.

Amendment—New defence—Court of Appeal.
Cary The defendants were sued as common carriers for breach f’f chonni:tlecrtn:?
ti Y and deliver safely the plaintiffs goods. It was charged in the alt 1
e that if the defendants had become warehousemen of the goods, their loss
destruction by fire was caused by the defendants’ negligence. Th.edde—
apants denied the contract, and averred that the goods were safely’carrls t(:
. Cir destination, but that the plaintiffs left them in the defendants.han s a
" own risk, and if they were destroyed, it was without any negligence ;n
e defendantS’ part. The only question raised at the trial was whethe; :he
defe Y Which the goods were destroyed was c.aused by the ;;egtlng;n;:sd(;e i;a
aCcon ants, and that question was found against them by the r]] v de[e;d-
antg aNce with the evidence. On appeal to the Cou.rt ot Ap.p.ea, e il
of ] f(')r the first time sought to defend under the special condntu')n;l.t he bills
y admg’ by which, it was contended, they were exempted from liability l()) X
8 igence in th’e character of bailees or warehousemen, and for loss by fire.
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: ire the Co¥
Held, that the very right and justice of the case did not require

to permit the defendants to raise the new defence by amendment.
Brown v. Dunn, 6 P.R. 67, applied and followed.
Wallace Nesbitt, for the appellants.
D. E. Thomson, Q.C., and W.N. Tilley, for the respondents.

N May %
PRACTICE.] [ '
RUTHERFORD 7. RUTHERFORD. nres/l\’tl(]"‘
Parties—Action to realize charge on land— Subsequent incumbrs
to vary judgment—Amount of cﬁarge-Murshallmg- .
Testator devised his farm to his son, * subject to the following wido
that his widow should have the use of half the farm du.rmg hfe 0"o~ Javg
and that one-fifth of the value of the farm should be paid to hlshm;' his Wi
By a subsequent clause of the will he directed that at the deat hoereof
half that she occupied should “ be equally divided or the value t
my three children.” hal
The widow occupied the west half. The son incumbered fb:)l:: daughters
favor of different mortgagees. In an action brought by one ‘; her legacy
against the son, it was alleged that by agreement the valu.e ? her entitle 0 2
been ascertained at $400, and judgment was given declaring de'ncum rance’
charge upon the east half for $400, directing a reference to add s
and take accounts, and in default of payment to sell the land. were added #
Upon motion by the incumbrancers upon the east half, who
parties in the Master’s office, (o set aside or vary the judgment, no neces
Held, reversing the decision of STREET, J., that there w:se ‘udgment td
and no right on the part of the added parties to alter or vary the Jchal’ e fixe
enable them to obtain their rights as against the amount of t g
thereby as between the plaintiff and the defendant. . Lutthe p]alﬂ”ﬂ:
2. That the added parties had the right of marShal!'ng ! theirs, and th ;
having obtained a regular judgment, had a superior equity t.o se O constﬂ;t
had no right to deprive her of it, nor to involve her in the exPe:ant int .w?ﬂ‘
ing the testator’s will, and ascertaining what rights of the defen m the P ain® 1;
hal{ were subject to the charge. If they chose, they could redeio the west ha
and, standing in her place, at their own expense, have recourse
Moss, Q.C., for the appellant.
Watson, Q.C., and Edmison, for the respondents.

ves P

sity

HIGH COURT OF JUSTICE.

MEREDITH, C.]., RoSE, ], [May &
MacMamonN, J. }
REGINA v. BRENNAN. 20—P
Criminal law~Murder——Manslauq/der—Criminal Code, sec. .
tion— Assault—Legal right—New trial. of S t‘:'he
The defendant was tried upon an indictment for the murderec. 2 of
not denied that he had killed S., but it was urged that, by S

rovo?
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Crim;
Mina] C
(o] .
de, the offence was reduced to manslaughter, as having been com-

milled «:
aused by sudden provocation.” There was

eVidence 1;1 ihe heat of passion ¢
. that before the killing, S. had laid hands on the defendant and put
jury that S.

m ¢ R
wag a: tl}:); Lh“ k?-’S) house. The Judge at the trial directed the
and thay t'.le:"e he was kil'ed “ doing that which he bad a legal right to do,”
Mitted (o ,vhee. “"ds therefoie no provocation aad no question of fact to be sub-
Helg m‘!“:)" tO. reduce the crime to manslaughter.
§h0t was :1 "bdl‘ectlon ; for whether or not the deceased at the time h
Jury aCCep:Z:g what he had a legal right to do depended upon whether, if <he
e CirCUmsmna;tmsthe .siatement of ?he defendant given in evidence as to
ands upg i S aucndmg the shooting, the deceased had, beforz laying
s.o, the p-ison T]a ordeved him to leave his house, and whether, if he had done
ting him, out er had refused to leave, and whether, if violence was vsed in put-
not doing W}’l;t Kas grealer than was necessary ; and ihe deceased was clearly
efendant’s ’é h‘i:d a ]e‘gal right to do if the facts were found in favor of
ew irial di\:m?‘- n.'on on these points.
ount, (). le_ued, upon an appeal under sec. 744 of the
J R Car;r o .ior thg defendant.
wright. ().C., for the Crown.

e was

Criminal Code.

ovp C
y L, F .
ROBERTs’oNE}“’USON’ J. }
v [June 24.

SANDUSKY 7. WALKER.

Comg,
any—_ p. .
*eferee, romoters— Liabilily for goods supplied-—Appeal from report of

A ste
a
commer was purchased for the benefit of all the
y on:a‘;y to be organized for the purchase and r
the; of the subscribers as trustec for the others.

I
enefi; ; .
OPery; n advance of incorporation, us all knew.
ons 4

shareholders of a pro-
unning of ii, and was
The boat was run for
,and all admit ¢ All were‘awar-e of these

mitted under their hands that they were joa.'y interested
ye operations of the
e steamer or in the
hare in the

iecte

st
mpan;a:::r- Most of them took part move or less in tl
ondycy ’of ending meetings and directing afiairs on tb
Pl‘oﬁtSh the office business. All would have expected to s
erta d any been made.
Captaiy oi:m coal wus supplied for the use of the
:)ay the bi"manager of the boat, who stated that the
0 the Stock' f'I‘he price of the coal being sued for,
ountlof tl?e tt)?l? company, which was never actually incorpora
e
against :1,1 ttl;]at there was a right of contribution to the amount of the coal bill
be eld a]S: ‘l’:her subscribers to the stock.
shen aid ont :t the contrébu'ti'on should be without reference to what had
th:l‘es’ though tSh ares, the liability not arising in respect of calls upon the
antum of e amount of shares subscribed by each mig
" Cassey contribution as between those jointly liable.
s, Q.C., W. R. Riddell, Mabee and Clarke, for t

boat on the order of the
{rustee of the boat would

certain of the subscribers
ted, paid the

ht well regulate

he various parties.
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21.
Bovp, C., } [May
FERGUSON, J.

LEA 7. LAING. q

Security for costs—Rule 1243— Costs of jformer action unpai

Want of authority. for security f:"r

Upon an application by the defendant under R}l|e 1243 ht against’. y
costs, upon the ground that the costs of a form'er action l;roufmaine unpa'in’
by the same plaintiff for the same cause, and discontinue ’h: by 2 solicitor
the plaintiff contended that the former action, though broug s
his name, was brought without his authority. i cidence of the < o‘

Held, that there should be no discussion as to the inci reps 10 get 1! ne
of a prior action, known to the plaintiff, when the' proper s la}imchin of t
these costs have not been taken by the plaintiff, prior to the
second action.

N. F. Davidson, for the plaintiff.

Aylesworth, Q.C., and F. J. Travers, for the defendant.

Solicitor™

16
MEREDITH, C.J., [June
RosE, J.

HENDRIE
. a .

Sl"’
na de t

Ch
Railway , for

IN RE TORONTO, HAMILTON AND BUFFALO R. W. CO AND ’
Appeal— Divisional Court— Railway Act—Order of f”dge—,l).eﬁ

A judge making an order under sec. 165 of the .I)omml:’ns acts, a
51 Vict,, c. 29, for payment out of Court of compensation m(:in :o,appea] v
the Court, but as persona designata by the statute; an CR
Divisional Court lies from his order. Therese, 16 >

Canadian Pacific R. W. Co. v. Little Seminary of Ste.
606, followed.

E. Martin, Q.C., for the land-owners.

D’'Arcy Tate, for the railway company.

6.
el
MEREDITH, C.J., [Ju?
ROSE, J. }

QUEEN 7. SIMPSON. RSO Ijg
Pharmacy Act—Keeping open shop— Unregistered druggrt s charge_d a;,,
The defendant being owner of a large departmental store w::ailin g, dis od
convicted under R.S.0. c. 151, sec. 24, for keeping open shop for ;4' a ea;he
sing and compounding poisons contrary to R,S.0. c. 151, s€C- d was u? ermist
that part of his store was set apart for the drug department ar;ertiﬁﬁd < : for
management and control of one Lusk, a duly qualified and giving ‘.“; hi$
registered under the Pharmacy Act, who dispensed the drugs, me 0 hi end”
the same on which the defendartt’s name was printed, and on sf’t e
own name was also printed with the word “ druggist” under lh the co™ 1 the
ant was never inside of the drug department nor interfel'.ed wi ent, wit (tio?
the business. Lusk purchased all the drugs on his own -’,ufig ma certai“ po
defendant’s money, who received the proceeds, Lusk receiving
for his remuneration under agreement with the defendant.
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\

. Held, that the matter must be remitted to the magistrate (who had dis-
Missed the information) with instructions to convict.
8. 8. Osler, ().C., and E. T. Malone, for the prosecutor.
G. F. Shepley, O.C., and M. H. Ludwig, for the defendant.

¥ [June 24.
LEITCH ». MOLSONS BANK. N
Ex"‘utors and administrators— Distribution pari passu—Action by adminis-
ratrix to recover excess.
Le; D. C. Leitch being guarantor of the indebtedness of his brother, A. J.
Sitch, to the defendants, who were pressing the latter for payment, agreeq to
wuy the latter’s stock in trade, giving a number of notes of $100 each, which
¢ to be deposited, and were deposited with the defendants, and as
baid the proceeds applied towards the liquidation of the indebtedness of the
c;:k' D. C. Leitch afterwards sold the stock and di.ed,‘ and. part of Fhe pur-
wasse money on thé latter sale being paid to the pl;‘imnff, his admn:llst;')at.rlx
a employed to retire some of his notes to A. J. Leitch, the proceeds bemng
PPlied to reduce the indebtedness to the bank. . . )
tim The plaintiff had before this given the usual notice for creditors an(z the
claie for Puting in claims had expired. She afterwards bec?ame aware O twg
™S against the estate, including a large one by A. J. Leitch, and now sue
efendants to recover the money she had paid as above, or the excess over
¢ defendanty proper pro rata share.

dism{%ld’ confirming the decision of MACMAHON, J., that the action must be
1ssed,

EOYD, C. —
ERGUsoN, J_}

Stag, Per Bovp, C.: The widow having duly advertised for creditors under the
wasllt?’ Was justified in making payments as on a solvent estate. The estfxtde
m dlscha'ged, although the creditors coming in after thf: statuto.ry perio
3V have the right to follow the payment to the defendants if so advised.
J. 4. Robinson, for the plaintiff.
J.S. Robertson, for the defendant.

BOYD’ (oh) May 4
Wy VAN TASSELL 7. FREDERICK. . o

z I\SO”S’WCIz'on—Dew'se _ Estate— Defeasible fee—* Die without 1ssue"—

“Mare,

his 1‘: testator, dying in 1833, by his will, made in the previous year, tg}iav:a:g
F.a O sons, after a life estate to his wife, celttam lands, l'labendum to 1 sae
OWeyar “as tenants in common, their heirs anq assigns fo;‘;v;r, ivuit 111 Ou;
legitimer’ t(_) this proviso, that if either of my aforesaid sons shou ie PN
e ate issue, his share, as aforesaid, shall re\"ert to 'amc’l, become vc; i
Nmay. g son united with him in the aforesaid de'vxse. O(;le Sl% ) sold
the w ried in 1843. The other son married a:.ld had children, and n N : A
to o}, ole Property, and conveyed it as in fee sn{mple to tbe pu‘rchs;:er, (\)vnve ailed
Within :v € the provisions of the Act as to entails, by regjstering nis ¢ y
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t beca™?
t 1ssu
ent 10

Held, that the devise was of a defeasible fee, which in the e‘\}’::i‘
absolute in the surviving son. Although the words ‘die w1 quffici
pointed to an indefinite failure of descendants, the context was |
restrict the interpretation. 1 K. & ).

Roe d. Sheers v, Jeflery, 7 T. R. 589, and Greenwood v. Vendon
74, followed.

Chadock v. Cowley, 3 Crf Jac. 695, distinguished.

Little v. Billings, 27 Gr. at p. 357, commented on.

Deroche, Q.C., and Aylesworth, ().C., for the plaintiff.

W. N. Ponton and O Flynn, for the defencants.

[June ¥

FERGUSON, ].] .
NOVERRE v. C1TY OF TORONTO. .
Municipal corporations—Negligence— Way— Opening—Invitatto ,
Land adjoining highway. eading s O ?
Where the plaintiff was injured by a fall upon a track leal abli

ot~
A ccite

or
premises, which was not a street or way completed for use or oPigei:t the
travel, as he knew, and no invitation or inducement was he
defendants to the public to travel upon it, oo ¢
4eld, that he could not recover damages for his njury. {legation th?
Held, also, that he could not recover upon the alternative 2 fro®®

te
: o rous st&
he was obliged to leave the highway, because it was in 2 dange

snow and ice, and sustained the injury upon the adjoining land.
Laidlaw, Q.C., for ihe plaintiff.
Fullerton, Q.C., for the defendants.

MEREDITH, J.]
MULLIGAN . HENDERSHOTT.
Partition—Summary applz'catz'on—-Mortgag’”-

A mortgagee, whose title has not been perfected by forec oy
wise, is not entitled to an order for partition or sale upon summ
under Rule ¢8g.

Tremeear, {or the plaintiff,

F. W. Harcourt, for the defendants, infants.

t
losure or 0
a 1

1
—_— [June
MEREDITH, C.]J.] o
) IN RE BOKSTAL. tion ;ﬂdt’””
© Creditors Relief Act—Fund in Court—Payment out—Execk by
Sheriff— Distribution. ou

. M to
Where the surplus proceeds of a mortgage sale were paldrt';‘agor, who*®
the mortgagees, and claimed by execution creditors of the mole pe
executions were in the hands of the sheriff at the time of the.sa, ;egaf *0 tnd
Held, following Dawson v. Mogiatt, 11 O.R. 484, and having fo

o that . thc
provisions of sec. 24 of the Creditors’ Relief Act, R.S. 0., c. 65 with .

I A5 T dancé
in Court should be paid to the sheriff for distribution in acco¥

provisions of that Act. .
L. G. McCarthy. and Geary, for the execution creditors.
£. C. Cooke, for the mortgagor. -
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MEI;EDI’[‘H, C.J.] [July 14.

Raizui R‘E TORONTO, HAMILTON AND BUFFALO R. W. Co. AND BURKE.
Mj’:rAr/)lfralz'on—-jl Vict., ¢. 29, sec. 150 (D.)— Opposite party P

c sagor and mortgagee.

ai Wat;rt:m land having been taken by the company for the purposes of the
urke athn offer of a sum of money as compensation therefor was made to
jointly’_ T‘; owner of the equity of redemption, and Farr, the mortgagee,
out for 4 1, er lnortg’ag'ree accepted the offer, but the owner of the equity stood
e I)Ommirber sum. Thereupon the company gave notice of ari)ltratlo'n under
on Railway Act, and appointed an arbitrator ; Burke appointed an

arbitry

t ; : . . .

thus Coor on his behaif : and the two so appointed named a third. Tbe board

Satisgy ustituted proceeded to take evidence; but the company, not being
ap order

Shed . .
APpoing; that the proceedings were regular, made a motion for
Meng ng a sole arbitrator under the statute as in a case of default of appoint-
H)} the land-owner.
e - . .
4, that the words “opposite party” in sec. 150 of the Act, 51 Vict,

C. 29

Mortgy, ,')’ must be read distributively so as to include both mortgagor and

trato,. gee, and that both not having concurred in the appointment of an arbi-
b

Y the :::dcase was in the same position as if no arbitrator had been appointed
D, -owner ; and an order was made appointing a sole arbitrator.
78”;-; Tate, for the company.

» De » Q.C,, for Burke.

* &- Creray, for Farr.

JUS——

Province of Danitoba.

QUEEN'S BENCH.

Ky
LAMm, 1] [July 20.
Righy CLEMONS 7. ST. ANDREWS.
7 ;j aclion— Declaration of right to compematian—Quem’: Bench Act,
s Sec. 38, s-s. 5—Costs of former action for same relief unpaid.

Afy
after th:r(the adverse decision against the plaintiff (noted ante, p. 297), and
Queen’s Bench Act, 1895, came into operation, the plaintiff com-

men

. Ce . .

g for aadnew action, without payment of the costs of the former action, ask-

Circ eclaration of his right to compensation and damages under the same
f section 38 of

u
th ’:tstanc.es as before, and basing bis claim on sub-section 5 0
Ero:,:(;“ch says that no action or proceeding shall be open to objection on
th ou that a merely declaratory judgment or order is sought thereby, and
Telief isrt may make binding declarations of right, whether any consequential
eOr can be claimed, or not.
Until the Crefe"ee, on defendants’ application, ordered
ai 0sts of the former action should be paid.
UFT appealed.

a stay of proceedings
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the felief
he aPPeal

Held, following Cortett v. Warner, L. R.2 Q. B. 108, t;:ttt
sought was practically the same as in the former action, and t
should be dismissed with costs.

Whitla, for plaintiff.

Perdue, for defendant.

Uu]y 23
TAYLOR, C.J.]
ELLIOT v. MAY.

Prohibition—County Court—J urisdiction. on 3 P1O

This action was commenced in the County Court of Bran:: l:vhlch wa’s,
missory note dated and payable at Winnipeg. In th‘f' summ?‘ of Carbem"t
issued the defendant, the maker of the note, was flescnbed ::15f Jant was
where he resided. A dispute note was filed stating that defen

: .. for

indebted to the plaintiff as alleged. came OB
At a sitting of the Court on the 4th Februaty last the caj: . vel'd_':;

trial, but the defendant was not present or represented by any dw!

. te
e : s conneC ve
was then entered for the plaintiff, but as, from circumstance ) a

1

the service of the summons, 1t seemed possible that the defend:ll"“ ': ﬁnt“ the
been misled as to the date of trial, the Judg; stayed proceeding
next Court to permit him to apply to re-open the case. . 1 1o have'

On the 5t§ of May, the next Court day, defendant ?Ppl‘et‘i; intiff’s
case re-opened, and to amend the dispute note, ha‘”“g given ised, @ {
solicitor notice of his intention to do so, and at the same time he ‘:at the W t o
not by the dispute note, the question of jurisdiction, claiming t of the CO““;);
it was apparent on the face of the proceedings. The ]udilet itting ofto_
Court re-opened the case, and directed it to be tried at the nex ise som 'r g
Court, allowing an amendment of the dispute note as so to :‘lctioﬂa oldinb
posed defences, but refused to entertain the question of jurisci writ © pro
that defence to have been waived. Defendant then moved for2 he
hibition. the face Of'tial

Held, that the want of jurisdiction was not appareni on hin the dic v
proceedings, as there might be a place called * Carberry withi ol
Division of Brandon, so far as the Court knew ; and, following
Clark, 10 M.R. 406, that prohibition should be refused. rotal waﬂtla ]

It might have been otherwise if it had been a case of aLhic artict
jurisdiction in any County Court, instead of a question as tow
Court could entertain the case.

Thompson, for plaintiff.

Andrews, for defendant.
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Drovince of Writish Columbia.

SUPREME COURT.

BOLE, J] T [June 16.
Assignment IN RE SHARP.
Hor m‘emf;;“ﬁ)ene{it of creditors— Homestead cxemption—Identical goods
In t art of stock in trade no! exempt.
and the hsr:latter of the C.reditor.s Trust Deed Act, 1890, and Amending Acts,
In thyr estead exemption claim of Sharp & Co., merchant tailors.
them entitleg]atter the claimants (Sharp & Co.) applied for an order decl
out of the toa h?mestead exemption of $500 worth of personal property
The §o§ds a§518n€d by them for the benefit of creditors.
Counse] Cgor?t s claimed were of course'part of their stock in trade. Claimants’
Claimeq, }, dended that the property in these goods, i.e., the $500 worth
“Deeq :)fi\ hever passed' to the assignee by reason of the clause in the
Sonal prope ssignment,” which read as follows : “Save and except such per-
Act anq Il)l rty as may be selected by the said debtors under the Homestead
Measyreq l;e Homestead Exemption Act, 1890,” and that their rights were
to the Ho y the assignment deed of March 26th, 1896, without any reference
SCCt'mestead Act of l893
ion 10 of the Homestead Act, 1893, reads as follows : “ Provided that

Nothj .
-romlnfei};fll;eln- contajned .f,hall be construed to exempt any.goods or chattels
Wenticy) goedm satisfaction of a debt contracted for or in respect of such
a5 follows - 0“§ or Chattels.,” and cap. 24 of the statutes of 1896, sec. 10, reads
Seizure of ;11 The following personal ' property shall. be exempt from forced
Chattelg of ) edby any process a.t law or in equity, that is to say: the. goods and
representat; ebtor at the option of such debtor, or if dea.d, of his persopal
Crein Conta-e’ to the value of five hundred dollars ; provided that nothing
Seizure i sa:'ned §hall be construed to exempt any goods or chatt'els fr'om
80ods o, ch :Sfachon of'a debt contracted .for or in respect of such identical
S to Permita tels ; prov:def] further, that th}s section shall not be construed so
ise Which fOa trader to claim as an ?xemptlon any of tlixe goods and merchan-
he rm a part of the stock in trade of his business.” ]
case of Wert v. McEachron, reported ante p. 208, was i

aring

tna), ted at the
the goods claimed

H
eld, that as no evidence was adduced to show that
f the Homestead

e
me!:dt:i:mption did not fall within the purview of sec. 2 O

eld ml Act, 1893, therefore the Act applied.
Matterg 0;- also that the statute of 1896 applied on the groun
Peal Cy procedure, and would be therefore retrospective : Hardner v. Lucas,
0. Qe 582 Singer v. Hassom 26 L. T., 326 ; Kimbray v. Draper, 37
Ey " B 805 4. G.v. Thebold, 24 Q. B. . s60; Wright v. Hale, 30 L. J.

40,
Kemg ;f ones v. Bennett, 63 L. T. 7953 Dibb v. Walker, (1893) 2 ch. 429 ;
Must fai) Wright, (1895) 1 ch. 121, 126 C. A, then the debtors’ contention

Hey
4, also, that in any event the debtors cannot be heard t

d that it relates to

o say that they
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d
xpresst
have by such a deed as the present one, in the absence of a clearly €xP d for

assent of all their creditors, rendered futile all statutory provisions pis:;efore
the protection of creditors, one of which acts was in force th.re'e ye?thfal v
the deed was executed. Furthermore they are asking for a P“V‘leg'e s entitled
Fort, 25 L. J. Exch. 204), and the onus of clearly proving fhe‘?‘sel;er 2 home’
to it, under the existing law, lies on the claimants. Application 10
stead exemption dismissed with costs.

Shaw, for claimants,

J.J. Godfrey and R. L. Reid, for certain creditors, contra.

[

Morth-Tlest Territories.

SUPREME COURT.

NORTHERN ALBERTA JUDICIAL DISTRICT.

it
Scorr, J.] [Ace
E. ]J. BANGS 7. ALFRED BROWN.
Lien—Livery stable—Ord. 30, N.W.T. dant 5 1
This was an action for value of a horse converted by the deff’nti s hors®
facts were that one William Brown (not the defendant) left the plallT} ver him to
with one Stewart, of Fort Saskatchewan, with instruct.ions f°_ de "Brown
the plaintiff upon the plaintiff paying to Stewart for sanfl William Gas
which was claimed for finding the horse and bringing him to Fortubscq ently
wan. Stewart told plaintiff, who refused to pay any amount, but Sto accept”
offered $5—which Stewart refused and subsequently Consemedl'very stabl®
and took the horse to Alfred Brown, the defendant, who was 2 |lmti the 95
keeper in Edmonton, and instructed defendant to keep the hors: e hor and
was paid. Defendant notified plaintiff of the whereabouts of t ° the hors®
demanded the $5 and the keep of the horse, and claimed to deta.n sold the
until at least the keep was paid, and subsequently advertised fathe . T
horse for feed and keep under ch. 30 of Ordinances of '1892 0” sec. three 3
entitled “ The Livery and Boarding Stable Keepers’ Ordinance, > ding ©
of which reads as follows : “ Any keeper of a livery Stabk? ora bo::C .. rnesS:
stable may detain in his custody and possession any animal, ve tl of an r"
furnishings or other gear appertaining thereto, and P""-"‘(’“""l effec ich a imal'h
son who is indebted to him for stabling, boarding or caring for & last Mar¢

. he
The cause was tried before ScorT, J., at Edmonton, at t
sittings,

. he
S. S. Taylor, Q.C., for the plaintiff contended ; . pecaus®
(a) That the defendant had no lien under the ‘above O“‘hna:i;’ngfully held
received the horse as a wrong-doer, knowing that 1t was being

. e
by Stewart. ) 5 livery stab;-

(b) That the defendant was not acting in his capacity asf <pecia st
keeper in receiving the horse in question, but in the capacity 0




o
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jveryman in

dian f
or . . . .
a special purpose not connected with his business as a 1
e within the

the y
. Sua - . .
jurisg; .l course of the business, and consequently did not com
( Ction ot the ordinance.
c
One if )atTTt at common law liverymen had no lien,
apply ¢ all under the ordinance, which for ;the reasons
O protect him.
J.C F
Sco £ Bown, for the defendant, urged the protection of the ordinance.
TT, |.—As S . -
Plaintif ¢ ,dj.' As Stewart had no authority, either express or implied from
AW or ung eliver the horse to defendant, the latter was not entitled at common
Upon i eitgr the ordinance, chap. 30, of 1892, as against plaintiff, to any lien
! er for the $5, or for its keep while in the defendant’s possession.

and the defendant only got
above stated did not

\‘\;

CANADIAN BAR ASSOCIATION.

T .

0:-1 t:}f:";“"ng is the ci{'cu]ar refe‘rred to ante p. 534 and issued to the mem-

“lpq ar of the various provinces:
er, at 2-3ipr;)nposed to have a meeting at Montreal on Tuesday, 15th Sept
e s“gges:)i.o ., to take the 1equisite steps .to form a Car_la('iian Bar Association.
as been endo“ came from one of thF Provmcxal Bar societies some months ago,
®sion, Ty, rsed by-other legal societies, and approved of generally by the pro-
Qinion tha e undersxgnef:l have been favorably impressed by it, and are of the
15 Needeq an opportunity for a comparison of views and friendly intercourse
SCience of Y t.he profession and would be of service in helping to advance the
of legislati(’)ur‘sprudence, promote the administration of justice and uniformity
is Circu];?r, alnd up}fold the honor of the profession c?f thfe law in Can?.da.
OM it is tho lSh mailed to 'meml')ers ‘of the profession in each province
emeeﬁng ;g t such a project mlgh‘t interest, and whom it is hoped to see at
leage Cﬂmx:n indly accept this as an invitation to be present, but in any event
* T. Bulme, “:l‘Ca}te your views on 'the subj‘ect of the proposed organization. to
of a4 Progra ’ allitax, N. S., who will submit them to the meeting. Due notice
Secyre the l:lme will be given through the press, and efforts are being made to
Lorg RUSS:‘Hte(':‘d?ﬂCe of distinguished visitors at the meeting, among tpem
SSOCiatz hief Justice of England, and a deputation from the American

ion.”

ai]?;imes of some of the leading members of the Bar of the

bers
em-

are ay Dominion

The .
Scoyj fol]o“,mg is copied from the Halifax Mail — A meeting of the Nova
eport of the committee

la s .
. Bar Society was held yesterday to receive the r
f leading members of

Olnteq
at the annual meeting to ascertain the views o
g a Canadian Bar Association.

tted letters from the leaders of
warmly commending the pro-
British Columbia have passed

Ny
e
anad;
The repzilan Bar as to the propriety of foundin
the ar in approved of the project and submi
&t exce ta" the provinces of the Dominion,
Pt Manitoba, The two law societies in
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resolutions endorsing it. A paper was read by J. T. Bulmer setting forth t];:
aAdvantages of the proposed society, and pointing out the work done by,;.hc
gmfmcan‘ Bar Association and the incorporated law society of England- Jion
¢ ocxe.ty discussed the matter at great length, and finally adopted 2 resf)‘“ u

unanimously approving of the proposal. A committee was appointe hanng n
power to make all preliminary arrangements, composed of C. S Hamngt(:o;
Q.C, R.E. Harris, Q.C.,F. T. Congdon, W. B. Ross, Q.C, D. McNeil, ; 0
Mclnnes, Wallace McDonald, J. T. Bulmer, B. Russell, Q.C., R- L. Bor Te;
Q.C. The committee will meet at once, and it is hoped that 5ir Char to
Russell? the Chief Justice of England, now in this country, will be able g
attend m-Montreal or Ottawa the first meeting of the Society- The meetlﬂm
for organization is expected to be held the first or secon week

September.”

FLOTSAM AND JETSAM _

e

ve

theirc“lyvul; L"fw ADVANT.AGES.——Both the civil law and the common .law k:;re
weak points and their strong ones. In Mexico, as in all countries ting
the civil law prevails, the courts decide cases by finding the facts and st
the legal result arising therefrom, without giving reasons. In short the - cial
no precg.:dems, The Hon. Walter Clark in a resumé of the Mexican dlvol‘
system in The Green Bag (Boston), says: * Whatever may be said 1 ﬁ;ere
of our system, the civil law system has three distinctive advantages and ! an
may bg others. 1. If an error is made in a case, it cannot be quote (?ouft
authority for the repetition and reproduction of the same €rror by ¢ at‘ o of
or any other. 2. There are no groaning shelves flled with 1engthening o™
reports, wasting alike the time and the pocket-books of the legal P ,5 dges
3. Instead of wasting researches to ascertain the number of times ueces.
(whose capacity, impartiality and training are usually unknown 37 nf e
sarily incapable of being weighed) have expressed views on One€ side o e
other, the legal mind is permitted to expand by arguing each case 5 ! al’sem‘
upon the merits and ‘the reason of the thing’—not upon its fancie ril of
blance, more or less accurate, to other cases which may have been rig Jties
wrongly decided. ~ This exacts a greater exercise of the reasoning Custive
and saves the time and expense of our system which requires 20 exh unccs
search for ‘precedents,’ to ascertain what oth’er nen, under circut ta
more or less similar, have said was the law.” ’
. - pted
unle::(z::thsmndi"g a statutory provision that a divorce sha.ll.n.Ot }j’eog;ayeal’
in the Stagz a::y e:hl':‘_““g the petiti‘on or bill .therefor has re56'o et at divorQ:
may be gr;nt:::l : " Cluttf” v. Clutten {Mich.) 31 -L'R'Aéllfe;;dant W ol;c
brought into the StZt: tc rodssfbm . fa'vor of 2 -non-res'dems ete altho¥! bt
marriage and cause of (;V; end a suit by a resident ?f the Staté,
ce took place out of the State.




